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McGUIGAN  T.  HENXESST. 
(Supreme  Court  of  Montana.     May  22,  1900.) 

IflNES  AND   MINERALS— DEED— DESCRIPTION- 
CONSTRUCTION— QUESTION  FOR  JURY. 

A  deed  ot  mineral  land  described  the  tract 
conreyed  as  a  lot  situat(-d  in  a  certain  town, 
connty,  and  state,  "fronting  25  feet  on"  a  cer- 
tain road,  "extending  back  east  125  feet,  more 
or  less,  to  the  gult-h,  and  lying  about  25  or  30 
feet  south  from  the  south  side  line"  of  a  cer- 
tain claim.  Held,  in  a  suit  involying  its  con- 
struction, that  the  description  was  not  so  am- 
biguous as  to  authorize  the  submission  of  the 
case  to  the  jury. 

Appeal  from  district  court.  Silver  Bow 
county;   John  Lindsay,  Judge. 

Action  by  William  McGuigan  against  John 
B.  Hennessy.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

John  W.  Cotter,  for  appellant  Thompson 
Campbell,  for  respondent. 

PER  CURIAM.  Action  to  recover  posses- 
sion of  a  piece  of  ground  described  in  the 
complaint  by  metes  and  bounds,  and  for 
damages,  rents,  and  profits.  Defendant  de- 
nies that  plaintiff  is  the  owner  of  the  ground 
In  controversy,  or  any  part  thereof,  and  that 
without  right  or  title  he  went  upon  any  por- 
tion thereof,  or  ousted  or  ejected  plaintiff 
therefrom,  or  that  he  has  withheld  possession 
thereof,  to  plalntifTs  damage.  Upon  close  of 
plaintiff's  evidence,  defendant's  motion  for  a 
nonsuit  was  granted,  and  Judgment  ordered 
for  defendant  for  costs.    Plaintiff  appeals. 

The  main  question  In  this  rase  Involved  a 
construction  of  a  certain  description  In  an 
original  deed  of  conveyance  from  one  Lloyd 
to  one  Thomas.  The  tract  was  descriljed  as 
■'a  parcel  or  lot  of  land  sitnnto,  lying,  and 
being  In  the  town  of  Centci-ville,  Silver  Bow 
county,  Montana  torritory,  to  wit:  That  cer- 
tain lot  fronting  twenty-five  feet  on  the  main 
road  from  Butte  City  to  Walkervllle,  e.\tend- 
Ing  back  oast  one  hundred  and  twenty  feet, 
more  or  less,  to  the  gulch,  and  lying  about 
twenty-flve  or  thirty  feet  south  from  the 
south  side  line  of  the  Granger  quartz  lode 
claim."  After  considering  the  evidence  of 
plaintiff,  the  court  held  that  there  was  no 
iucb  ambiguity  In  the  description  as  author- 
ei  P.-l 


Ized  the  submission  of  the  case  to  the  Jury. 
We  aiUrm  the  ruling  as  correct,  doemiug  it 
unnecessary  to  recite  the  facta.  JuUismunt 
and  order  affirmed.    Affirmed. 


CONRAD  NAT.  BANK  v.  GREAT  NORTH- 
EUN  BY.  CO. 

(Supreme  Court  of  Montana.     May  14,  1000.) 
WORK  AND  lABOR— BOARD— PLEADINQ. 

1.  A  plaintiff  in  assumpsit  to  recover  an  un- 
paid   balance   alleged    that    his    assignor   had 

performed  certain  labor  for  and  on  behalf  of 
defendant,  and  furnished  to  emijloyes  of  de- 
fendant, at  defendant's  special  instance  and 
request,"  certain  board  and  food.  Ueld,  that 
as  defendant  had  not  agreed  to  pay  any  spe- 
cific sum,  but  simply  to  pay  the  amount  of  the 
account  whenever  ascertained,  the  complaint 
as  to  labor  was  insufficient  in  not  stating  that 
it  was  furnished  at  defendant's  request,  the 
clause  in  the  complaint  as  to  the  board  not  be- 
ing applical>le  to  the  clause  as  to  the  labor, 
and  Code  Civ.  Proc.  SI  740,  778,  providing 
that  pleadings  shall  be  liberally  construed,  not 
requiring  the  reading  into  pleading  of  an  alle- 
gation which  had  been  omitted  therefrom. 

2.  An  allegation  of  a  complaint  that  plain- 
tiff's assignor  furnished  to  employes  of  de- 
fendant, at  his  special  instance  and  request, 
certain  board  and  lodging,  was  not  suiUcient 
to  support  a  judgment  therefor,  ns  the  furnish- 
ing to  a  third  person  on  such  request  does  not 
imply  an  undertaking  by  defendant  to  pay, 
and  the  complaint  is  insufficient,  as  not  al- 
leging such  a  promise. 

Appeal  from  district  court,  Flathead  coun- 
ty;   D.  F.  Smith.  Judge. 

Assumpsit  by  Conrad  National  Bank  of 
Kallspell  against  the  Great  Northern  Rail- 
way Company  to  recover  a  balance  on  ac- 
count of  labor  performed  for  defendant  and 
for  board,  food,  and  lodging,  and  goods, 
wares,  and  merchandise,  furnished  by  plain- 
tiff's assignor  to  employes  of  defendant  at 
Its  sp(>clal  Instance  and  request.  Defend- 
ant's demurrer  to  the  complaint  was  over- 
ruled, and  Judgment  entered  In  favor  of 
plaintiff,  and  defendant  appeals.    Reversed. 

A.  .T.  Shores,  for  appellant  Sanford  & 
Grubb,  for  respondent 

PER  CURIAM.  This  Is  an  action  by 
plaintiff,  as  assignee  of  M.  C.  Doran  and 
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wife,  to  recover  a  balance  on  account  of 
labor  performed  for  defendant,  and  for 
board,  food,  and  lodging,  and  goods,  wares, 
and  merchandise,  furnished  to  employes  of 
defendant  at  Its  special  Instance  and  re- 
quest. Demurrers  were  Interposed  to  the 
original  and  first  amended  complaints,  and 
were  sustained.  To  the  second  amended 
complaint  the  defendant  again  demurred 
generally.  This  was  overruled,  and,  defend- 
ant declining  to  plead.  Judgment  was  enter- 
ed against  It  nnder  the  prayer  of  the  com- 
plaint for  the  balance  alleged  to  be  due,  witb 
Interest  at  10  per  cent,  per  annum,  amount- 
ing to  $2,004,  with  costs  of  suit  The  ap- 
peal Is  from  this  Judgment  The  question 
presented  for  our  consideration  lo  whether 
the  complaint  states  a  cause  of  action. 

The  paragraph  of  the  complaint  to  which 
the  demurrer  Is  directed  la  the  followlcg: 
"That  between  the  1st  day  of  December, 
18&4,  und  the  1st  day  of  November,  18<»,  M. 
C.  Doran  and  Mrs.  M.  O.  Dor&n  performed 
certain  kibcr  for  and  on  behalf  of  the  deiend- 
ant  and  furnished  to  the  employes  of  the  de- 
fendant, at  defendant's  special  inaUmce  azul 
request,  certain  board,  food,  and  lodging,  and 
goods,  wares,  and  merchandise,  to  the  value 
of  and  In  the  amount  of  ^,825.60,  no  p_rt 
of  which  has  ever  been  paid."  The  ccn- 
plaint  then  proceeds  to  allege,  farther,  that 
on  or  about  the  Ist  day  of  November,  USi, 
the  said  M.  C.  Doran  and  his  wife,  for  a 
valuable  consideration,  executed  aad  deliv- 
ered to  the  Kallspell  Meat  Company,  a  co- 
partnership, certain  orders  and  csslgnments 
In  writing,  which  conveyed  and  transferred 
to  the  said  Kallspell  Meat  Company  all  the 
moneys  then  due,  or  to  become  due,  from 
the  defendant  to  the  said  Doran  aL2d  wife 
during  the  months  of  September,  October, 
and  November,  1894,  on  said  accounts  here- 
inbefore set  out;  that  thereafter,  and  on  or 
about  the  1st  day  of  November,  18&4,  the 
said  company  presented  said  orders  and  as- 
signments to  the  defendant  and  that  de- 
fendant then  and  there  duly  accepted  the 
same,  and  promised  to  {lay  the  amounts  due 
upon  said  accounts  to  the  said  company; 
that  on  or  about  the  30th  day  of  November, 
1804,  there  was  due  and  became  due  from 
the  defendant  to  the  said  company,  by  rea- 
son of  said  orders  and  assignments,  the  sum 
of  $5,825.60;  that  the  defendant  has  wholly 
failed  and  refused,  and  still  fails  and  re- 
fuses, to  pay  any  part  of  said  sum,  except 
the  sum  of  $3,778.70,  which  the  defendant 
paid  to  the  said  company  on  or  about  the 
Bth  day  of  September,  1805;  that  thereafter, 
and  on  or  about  the  15th  day  of  February, 
1806,  the  said  company,  for  a  valuable  con- 
sideration, sold  and  assigned  to  the  plain- 
tiff herein  the  said  above-described  orders 
and  assignments,  together  with  the  amounts 
due  thereon;  and  that  the  plaintiff  Is  now 
the  lawful  owner  thereof,  and  the  balance 
due  thereon,  amounting  to  the  sum  of  |2,- 
046.00,  with  Interest  thereon  from  the  Ist 


day  of  December,  1894,  at  the  rate  of  ten 
per  cent  per  annum. 

It  Is  clear,  from  an  examination  of  the 
complaint  that  the  allegations  touching  the 
giving  of  the  orders  and  assignments  by 
Doran  and  his  wife  to  the  Kallspell  M^at 
Company,  in  legal  effect  mean  nothing 
more  than  that  by  this  arrangement  the 
meat  company  became  the  assignee  from 
Doran  and  his  wife  on  or  about  November  1, 
1804,  of  whatever  amount  had  already  be- 
come due  upon  the  account,  and  what  was 
still  to  become  due  during  the  month  of 
November.  No  specific  sum  was  named  In 
these  orders,  a  part  of  the  thing  assigned 
being  still  onearned,  aad  the:«fore  not  In 
esse.  The  ac^ptance,  ts  msule  by  defend- 
ant xm&er  t^eze  circumstances,  amounted 
to  nothing  more  than  a  premise  on  its  part 
to  pay  ti^e  amocnt  of  tLe  accsoats  to  the 
meat  cofiipany,  whatever  it  sight  be, 
whenever  it  shoald  be  ascertained.  Thte 
cimu^t  could  net  fee  accertalned  in  cny  oth- 
er wty  t!iai  by  reference  to  the  &2counts  at 
the  end  cf  the  month  of  Noreaber.  l.he  ar- 
rtn?Maent  was  therefore  ntt  equivalent  to 
fin  agreement  on  the  p£rt  of  ths  defendant 
t»  p&y  the  meat  company  any  B:^eciflc  sum 
vrpon  a  stated  account  or  upon  an  express 
agreement  In  writing.  The  scbsequent  trans- 
action between  the  meat  company  and  the 
plaintiff,  on  February  15,  1896,  was  a  trans- 
fer to  the  plaintiff  of  any  balance  due  the 
company  still  unliquidated;  for  there  is  no 
allegation  that  there  was  ever  any  settle- 
ment with  defendant  after  the  delivery  of 
the  orders  to  the  meat  ccmpany  by  which 
the  amount,  if  any,  which  became  due  at 
the  end  of  November,  was  ascertained.  The 
balance  claimed  by  the  plaintiff  to  be  dne 
after  the  payment  on  September  5,  1806,  so 
far  as  any  allegation  to  the  contrary  In  this 
connection  shows,  may  have  been  disputed 
by  the  defendant  Through  the  assignments, 
therefore,  the  nature  of  the  obligation  on  the 
part  of  defendant  was  not  changed,  but  re- 
tained Its  original  status  of  an  open,  nn- 
liquldated  account  This  being  true,  the 
question  raised  by  the  demurrer  Is  whether 
the  complaint  states  a  cause  of  action  In  as- 
sumpsit for  work  and  labor  performed,  for 
board,  food,  and  lodging,  and  for  goods, 
wares,  and  merchandise  furnished. 

As  a  statement  of  a  cause  of  action  for 
lalwr  performed,  the  complaint  is  clearly  In- 
sufficient In  tliat  It  falls  to  allege  that  the 
labor  was  performed  at  defendant's  request 
It  may  have  been  the  pleader's  Intention  to 
apply  the  clause,  "at  defendant's  special  In- 
stance and  request"  to  the  clause  containing 
the  allegation  of  labor  performed,  as  well  as 
to  the  charge  for  board,  food,  lodging,  etc.; 
but  this  intention  is  not  manifested  by  the 
poeitlon  which  this  clause  occupies  in  the  sen- 
tence. There  Is  therefore  not  sufficient  of 
substantive  allegation  to  support  the  com- 
plaint In  this  respect  Chit  PI.  p.  350; 
Boone,  Code  PL  {  195;    Wllklns  T.  Stidger. 
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22  OaL  282;  Barafoid  ▼.  Swift  (Bhpl)  39  N. 
Y.  Snpp.  337.  Section  740  of  tbe  Ckxle  of  CItU 
Procedure  provides  that  pleadings  must  be 
given  a  liberal  congtructlon,  with  a  view  to 
■nbstantlal  justice.  It  Is  also  provided,  in 
section  778,  that  the  court  must  In  every 
stage  of  the  action  disregard  any  error  or  de- 
fect tn  pleading  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  that  no 
Judgment  shall  be  reversed  or  affected  by 
reason  of  snch  error  or  defect  These  pro- 
vkrions  were  construed  in  Daniels  v.  Insurance 
Co..  2  Mont.  78,  and  it  was  there  held  that 
the  eftect  of  them  Is  to  abolish  the  rigorous 
rule  of  the  common  law  requiring  the  plead- 
ing to  be  construed  most  unfavorably  to  the 
pleader.  This  case  was  approved  in  C.  S. 
▼,  Williams,  8  Mont.  386.  12  Pac.  851.  But 
the  rule  does  not  require  such  a  liberal  con- 
struction as  will  read  Into  the  pleading  a 
Bobstantive  allegation  which  has  been  omit- 
ted therefrom.  Substance  Is  just  as  essen- 
tial under  the  Code  as  at  the  common  law. 
Miller  T.  Van  Tassel.  24  CaL  458;  GUde  ▼. 
Dwyer,  83  Cal.  477,  23  Pac.  706;  Clark  v. 
DUlon,  97  N.  Y.  370.  The  court  will  not  ad- 
here to  strict  rules  of  grammar  under  any  cir- 
cumstances, and  will  in  a  measure  disregard 
them,  particularly  so  where  no  seasonable  at- 
tack has  been  made  upon  the  pleading.  Mere 
matters  of  form  or  defective  statement,  not 
affecting  the  substance,  will  not  l>e  held 
fatal.  If  the  pleading  as  a  whole  shows  its 
general  intent  and  purpose.  Bliss,  Code  PI 
814.  Where,  however,  such  an  attack  Is 
made  upon  the  complaint  for  want  of  sub- 
stantial allegations,  the  court  should  indulge, 
as  against  the  pleader,  the  presumption  that 
he  has  stated  his  cause  of  action  as  strongly 
as  he  can,  and  construe  it  accordingly. 
Beclier  r.  Commissioners,  11  Mont  490.  28 
Pac.  1116. 

Nor  are  the  allegationg  sufficient  to  support 
a  judgment  for  food,  board,  and  lodging,  and 
goods,  wares,  and  merchandise,  furnished  to 
defendant's  employgs  at  its  request  It  Is  not 
necessary  to  allege  a  promise  to  pay  where 
the  facts  as  alleged  Imply  a  promise,  as  where 
the  board,  food,  lodging,  etc.  are  furnished 
to  defendant  upon  request;  but  where  the 
furnishing  or  delivery  is  to  a  third  person, 
upon  defendant's  request,  then,  nothing  fur- 
ther appearing,  no  promise  on  the  part  of  the 
defendant  to  pay  le  Implied;  for  a  furnishing 
or  delivery  to  a  third  party,  though  upon  de- 
fendant's request,  does  not.  as  a  matter  of 
law,  imply  an  undertaliing  by  defendant  to 
pay.  The  fact  of  delivery  upon  defendant's 
request  is  consistent  with  the  idea  that  credit 
was  extended  to  the  person  receiving  the 
goods.  The  relation  of  employer  and  employS 
does  not  carry  with  it  any  obligation  upon  the 
employer  from  which  the  law  implies  a  prom- 
ise to  pay  for  the  beneQts  enjoyed  by  the  em- 
ployd  only.  Either  the  express  promise 
should  be  ailegedi.  or  the  facts  from  which  it 
may  be  Implied,  as  that  the  credit  was  ex 
tended  to  the  employe,  and  not  to  the  em- 


ployft  (Chit  PL  pp.  308,  356);  or  the  allegar 
tlon  should  have  been  made,  generally,  that 
the  food,  board,  lodging,  and  merchandise 
were  furnished  to  the  employer  at  its  re- 
quest (Porter  v.  McCiure,  15  Wend.  187). 
Let  the  judgment  be  reversed,  and  the  cause 
be  remanded,  with  directions  to  the  district 
court  to  sustain  the  demurrer.  Beveised  and 
remanded. 


(2(  Mont  IM) 
A  M.  HOtiTER  HARDWARE  00.  t.  ON- 
TARIO MIN.  CO.  et  al. 

Appeal  of  NEWTON  et  al. 
(Supreme  Court  of  Montana.     May  14,  1900.) 

MININO  SUFPLIBS-LIENS-RUNNINO  ACCOUNT- 
SEPARATE  CONTRACTS— PLEADING— AMEND- 
MENT—FILING— ATTACHMKNT   LIEN. 

1.  Code  Civ.  Proo.  {  773,  authorizing  the 
amendment  of  any  pleading  of  comae,  once,  by 
filing  the  same  as  amended,  and  serving  a  copy 
on  the  adverse  party,  does  not  apply  to  amend- 
ments made  by  order  of  court;  and  where  leave 
Is  given  to  amend  an  answer,  and  the  amend- 
ment rather  than  tlie  answer  as  amended,  is 
filed  and  served,  the  original  answer  is  not  super- 
seded by  the  amendment  except  as  thereby 
dianged. 

2.  Where  an  attachment  issned  by  the  court  in 
one  county  was  levied  on  real  estate  in  another 
it  was  not  essential  to  the  establishment  of  a 
lien  to  file  a  transcript  of  the  judgrment  In  the 
other  county,  as  provided  by  Code  Civ.  Proc.  i 
1200. 

3.  The  fact  that  the  sheriSra  return  to  the 
writ  of  execution  issued  on  the  judgment  was 
not  filed  within  60  days  did  not  destroy  the  lien 
created  by  a   lerj  of  an  attachment 

4.  Where  plaintiff  sold  mining  supplies  to  de- 
fendant from  time  to  time,  and  monthly  bills 
were  rendered  therefor,  and  interest  charged 
thereon,  with  the  understanding  that  defendant 
was  to  be  carried  till  he  could  make  payment  by 
shipping  ore.  such  purchase  did  not  constitute 
a  continuing  running  account  but  each  was 
made  nnder  a  separate  contract  payment  for 
which  was  due  at  the  end  of  the  month,  from 
which  time  the  90  days  required  by  Code  Civ. 
Proc.  I  2131,  for  filing  of  a  statement  of  lien 
began  to  run. 

5.  A  written  agreement  for  the  purchase  of 
certain  machinery  at  a  certain  price,  and  also  all 
castings  required,  in  addition,  at  a  certain  figure, 
had  reference  only  to  the  castings  required  for 
the  machinery  mentioned,  and  no  mechanic's 
lien  based  on  such  an  agreement  could  l>e  en- 
forced for  other  purdiases. 

Appeal  from  district  court,  Deerlodge  coun- 
ty; Theo.  Brantly,  Judge. 

Action  by  the  A.  M.  Hotter  Hardware 
Company  against  the  Ontario  Mining  Ckimpa- 
ny  and  others  to  enforce  a  mechanic's  lien. 
Prom  a  judgment  establishing  a  lien  for  part 
only  of  plalntifTs  claim,  and  of  the  claims  of 
certain  defendants,  plaintiff  and  defendants 
J.  P.  Nevrton  and  (jalrd  &  Hawksworth  ap' 
peal.    Affirmed. 

Stranahan  &  Stranahan,  E.  Scharnlkow, 
and  Walsh  &  Newman,  for  appellants.  Mc- 
Connell  &  McConnell,  for  respondents. 

PKR  CURIAM.  Action  to  foreclose  a  ma- 
terial man's  lien  for  merchandise  sold  and  de- 
livered to  the  defendant  the  Ontario  Mining 
Company,  between  November  S^  1895^  *>^ 
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July  20,  1806.  The  articles  furnished  hj  the 
plaintiff  to  the  mining  company  were  received 
by  the  latter,  and  used  in  and  about  its  mines. 
On  August  1,  1896,  the  plaintiff  hardware 
company  filed  its  lien  to  secure  the  payment 
of  a  balance  due  on  the  account  of  the  said 
mining  company  amounting  to  ^,430.79,  and 
began  suit  on  October  16,  1806.  On  July  29, 
18&0,  the  Merchants'  National  Bank,  defend- 
ant and  respondent  herein,  also  brought  suit 
against  the  Ontario  Mining  Company,  defend- 
aat,  for  debts  due  by  that  company  to  the 
bank,  and  attached  the  property  of  the  min- 
ing company.  The  Ontario  Mining  Company 
did  not  answer  the  hardware  company's  com- 
plaint, and  its  default  was  duly  entered;  but 
the  defendant  bank  answered  and  contested 
the  Hght  of  the  plaintiff  to  a  lien,  and  the 
right  of  certain  other  lienholders  to  liens 
upon  the  property,— the  bank  claiming  an  in- 
terest in  the  property  charged,  by  virtue  of 
its  attachment,  a  Judgment,  execution,  and 
sale.  The  case  was  tried  to  the  court  without 
a  Jury.  Plaintiff  obtained  Judgment  against 
tue  mining  company  for  the  sum  of  14,430.79; 
but  the  court  adjudged  that  plaintiff's  lien 
could  only  be  enforced  against  the  property 
of  the  mining  company  to  secure  the  pay- 
ment of  $749.71,  which  was  the  value  of  such 
articles  only  as  were  sold  by  the  plaintiff  cor- 
poration to  the  mining  company  after  May  1, 
and  up  to  August  1,  1896.  For  goods  sold 
and  delivered  prior  to  May  1,  1800,  the  court 
decided  there  was  no  lien.  The  plaintiff  ap- 
peals from  the  order  refusing  a  new  trial, 
and  from  so  much  of  the  Judgment  as  failed 
to  allow  it  a  lien  for  the  whole  debt. 

lipon  the  trial  it  appeared  that  the  amount 
of  plaintiff's  claim  was  correct,  and  that  the 
merchandise  included  In  the  account  of  the 
sales  was  delivered  to  the  defendant  mining 
company.  Nor  was  any  objection  Interposed 
to  the  form  of  the  plalntifTs  lien.  But  the 
defendant  bank  objected  to  the  Introduction 
of  any  testimony  to  establish  the  lien,  for 
the  reason  that  the  account,  on  its  face,  show- 
ed such  an  intermingling  of  llenable  and  non- 
lienable  articles  that  the  entire  account  fail- 
ed to  show  any  lien  on  Its  face,  and  that 
therefore  plaintiff  failed  to  state  any  cause 
of  action.  The  court  overruled  this  objec- 
tion, and  the  following  material  evidence  was 
adduced: 

D.  P.  Patenaude  testified  that  he  was  the 
manager  of  the  platntlff.company;  that  his 
company  had  furnished  The  Ontario  Mining 
Company  supplies  for  about  five  years;  that 
some  of  the  officers  of  the  mining  company 
would  bring  an  order  for  goods,  and  that  he 
would  O.  K.  it,  have  the  goods  forwarded 
according  to  shipment  instructions,  and 
charge  the  amount  up  to  the  account  of  the 
mining  company ;  that  the  account  was  not 
straightened  between  the  plaintiff  and  the 
defendant  companies  upon  the  furnishing  of 
each  order,  and  that  at  the  time  the  materials 
were  supplied  his  company  considered  the 
mining  property  ample  security  for  the  goods 


sold ;  tbat  the  mining  company  made  partial 
payments,  and  that  no  interest  was  cbarged 
against  tiusta,  although,  on  the  bills  render- 
ed, these  words  an)eared  in  print:  "All  ac- 
counts are  due  on  the  first  of  the  month  fol- 
lowing purchase.  Interest  will  be  charged 
after  thirty  days:"  that  the  goods  were  sold 
on  the  faith  of  the  lien  that  plaintiff  bad  for 
them  against  the  mine,  and  that  they  were 
not  sold  on  the  credit  of  the  company ;  that 
the  account  between  the  two  companies  was 
open  and  continuous;  that  witness'  idea  was 
that  a  lien  could  be  placed  upon  the  property 
of  the  mining  company,  and  plaintiff  get  its 
money  by  doing  so;  that  there  was  no  agree- 
ment between  plaintiff  company  and  the  min- 
ing company,  in  furnishing  the  articles,  that 
the  amounts  were  to  be  due  at  the  end  of 
each  month,  and  that  the  heading  on  its  bills, 
referred  to.  Is  a  printed  form  on  all  of  the 
plaintiff's  statements;  that  different  terms 
were  often  made  as  the  circumstances  re- 
quired; and  that,  as  each  shipment  of  goods 
was  made,  bills  were  sent,  but  payment  waa 
not  required  immediately  upon  shipment. 

Norman  B.  Holter,  vice  president  of  the 
plaintiff  company,  testified  that  about  1893, 
when  the  Ontario  Mining  Cbmpany  first  open- 
ed Its  account,  its  officers  wanted  to  make 
an  arrangement  for  a  line  of  credit  that 
would  meet  their  circumstances;  that  they 
wanted  mining  supplies  to  operate  their  mine 
near  Eliiston;  that  the  arrangements  were 
that  inasmuch  as  they  could  not  pay  for  what 
they  received  every  month  or  so,  according 
to  the  usual  line  of  credit,  they  could  buy  the 
supplies  and  pay  for  them  when  they  were  In 
position  to  do  so,  after  their  plant  was  com- 
pleted; that  at  the  time  these  arrangements 
were  made  the  mill  wos  not  in  operation,  but 
was  being  built;  that  it  was  understood  that 
plaintiff  "would  simply  carry  them  [the  min- 
ing company]  from  month  to  month,  and 
charge  them  Interest  on  their  account,  on 
their  balances";  that  when  the  arrangements 
were  completed  the  account  was  opened,  and 
the  mining  company  purchased  from  time  to 
time;  that  the  account  continued  until  It 
amounted  to  several  thousand  dollars,  when, 
in  November,  1805,  they  paid  up  to  a  cer- 
tain time,  and  still  kept  on  buying;  that  the 
account  was  opened  under  the  arrangements 
Just  stated,  and  continued  under  them;  that 
it  was  an  unpaid,  open  aecotmt;  and  that 
the  plaintiff  relied  upon  the  mining  property 
solely  as  security  for  its  debt  On  cross-ex- 
amination this  witness  testified  that  there 
was  nc  arrangement  by  which  the  mining 
company  was  to  buy  all  of  its  sxipplles  from 
the  plaintiff  company,  but  that  It  could  buy 
where  it  pleased;  that  the  goods  ordered 
were  to  be  paid  for  when  the  mining  com- 
pany realized  on  its  shipments  of  ore;  that 
the  plaintiffs  did  not  consider  the  bills  due  at 
the  time,— not  until  the  completion  of  the 
mill,  when  the  company  would  be  In  shape 
to  pay  them;  that  the  mill  was  completed  in 
>Sexitember,  189u;   that  at  the  time  the  hard- 
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ware  company  made  tbe  original  contract, 
the  Ontario  Mining  Comi>any  bad  in  contem- 
plation the  erection  of  tlie  mill,  or  making  an 
addition  to  it;  that  at  the  end  of  each  month 
a  statement  from  the  ledger  account  was 
mailed  to  the  mining  company,  and  these 
statements  contained  Interest  accounts ;  that, 
according  to  the  agreement,  the  bills  so  ren- 
dered were  not  due,  but  that  they  were  due 
at  the  time  of  the  completion  of  the  work; 
that  when  the  company  commenced  to  ship 
ore  it  was  to  pay  the  plaintiff ;  that,  if  the 
mining  comptiny  wanted  to  pay  its  account,  it 
could,  bat  that  it  was  satisfactory  to  botb 
sides  to  let  the  account  continue  as  it  was. 

P.  O.  Schroeder,  the  boolilteeper  for  the 
piaintlfT,  testified  that  the  business  relations 
between  the  plaintiff  and  tbe  defendant  com- 
panies had  existed  since  1893 ;  that  there  was 
an  account  during  that  time  between  the 
parties, — a  current,  open  account ;  that  there 
was  a  settlement  between  them  during  the 
existence  of  the  account ;  that  this  settlement 
was  In  November,  1895,  and  that  at  that  time 
the  accounts  were  settled  up  to  November  1, 
1885;  that  between  November  1,  1895,  and 
the  date  of  the  payment,  which  was  Novem- 
ber 13,  1895,  there  were  other  charges  made 
upon  the  account  between  the  parties;  that 
these  charges  were  upon  open  account,  as 
formerly;  that  the  date  of  the  last  charge 
was  .'uly  20,  1896;  and  that  tbe  balance  un- 
paid upon  tbe  account  was  $4,430.79.  On 
cross-examination,  witness  stated  that  the 
mining  company  could  purchase  elsewhere  if 
it  saw  fit. 

O.  A.  Southmayd,  the  secretary  of  the  On- 
tario Mining  Company,  testified  that  tlie  ac- 
count between  the  plaintiff  and  tbe  defendant 
mining  company  ran  along  indeflultely  from 
the  time  tbe  mining  company  started  until  it 
tlosed  down  Its  work,  and  that  articles  were 
ordered  from  time  to  time  as  his  company 
needed  them.  This  same  witness  was  called 
for  tbe  defense,  and  testified  that  be  did  not 
know  of  any  agreement  between  plaintiff  and 
the  mining  company,  except  for  the  purchase 
of  a  considerable  lot  of  machinery  originally 
bought  at  the  beginning  of  operations,  and 
that,  if  there  was  any  agreement  at  tliat 
time  that  his  company  was  to  have  credit 
for  any  limited  amount,  he  Icnew  nothing 
of  it;  that  the  Ontario  Mining  Company  bad 
paid  various  sums  of  money  at  different  times 
to  the  plaintiff,  and  on  November  13,  1S95, 
the  sum  of  $6,85G.47  to  pay  balance  due  No- 
vember 1,  1895;  that  he  had  no  knowledge 
of  any  such  agreement  as  was  testified  to  by 
platntlfTs  witnesses;  that  be  understood  that 
bills  for  materials  were  due  at  tbe  end  of  tbe 
month;  that  tbe  supplies  were  furnished  un- 
der separate  orders  from  time  to  time  as  tliey 
were  needed.  On  cross-examination,  witness 
said:  He  knew  there  was  an  account  be- 
tween the  parties,  but  that  he  remembered 
no  specific  talk  In  relation  to  an  account. 
That  "It  was  construed  that  there  was  an 
arrangement  between  tbe  two  companies  by 


which  they  were  to  have  a  line  of  credit  there, 
and  they  [the  hardware  company]  would  fur- 
nish things  as  we  needed  them.  But  I  knew 
nothing  definite.  If  I  had  not  so  understood 
it,  I  would  hardly  have  ordered  material 
without  making  some  arrangement  about  a 
line  of  credit  As  I  understood  it,  as  secre- 
tary of  the  company,  there  was  an  arrange- 
ment between  the  Ontario  Company  and  the 
hardware  copipany  by  which  the  Ontario 
Company  was  to  have  a  line  of  credit  for  tbe 
materials  they  wanted  for  their  use  for  the 
mine.  We  used  it,  anyhow."  That  the  bills 
were  not  paid  on  the  Ist  of  every  month,  and 
that  no  demand  was  made  for  payment  every 
month. 

Cornelius  Hedges  testified  for  the  defend- 
ant that  he  was  president  of  the  mining  com- 
pany; that  It  had  had  a  special  arrangement 
with  the  plaintiff  when  tbe  company  made 
the  principal  purchase  of  machinery  in  its 
early  days;  that  his  company  settled  in  full 
In  November,  1895,  upon  the  accounts  due 
prior  to  that  time;  that  the  amount  of  credit 
obtained  the  first  time  was  agreed  upon;  that 
that  was  a  specific  trade  about  certain  ma- 
chinery,—a  special  purchase;  that  there  was 
no  special  agreement  with  the  plaintiff  com- 
pany at  that  time,  or  at  any  subsequent  time, 
looking  to  a  general  line  of  credit  running  up 
to  the  time  the  mine  closed;  that  "when  we 
got  goods  there,  and  did  not  pay  for  them  at 
the  time  they  were  delivered,  the  agreement 
or  understanding  as  to  when  they  were  pay- 
able was  that  we  were  to  pay  as  soon  as  we 
could  realize  from  the  resources  of  the  mine." 
On  cross-examination,  witness  stated  that 
w^hen  bis  company  bought  the  bulk  of  the 
machinery,  engine,  and  boiler,  there  was  a 
special  understanding  between  It  and  the 
plaintiff;  that  they  bad  negotiations,  and  that 
It  was  a  special  arrangement,  by  which  the 
mining  company  was  to  pay  for  the  things  it 
got  as  soon  as  it  could  get  the  money;  that 
he  presumed  bis  company  continued  trading 
under  that  arrangement;  that  In  1895  there 
was  a  general  settlement;  that  everything 
the  company  owed  up  to  that  time  was  paid 
to  November  1st;  that  between  November 
1st  and  13th  the  account  continued  as  a  run- 
ning account,  as  far  as  he  knew;  and  that 
tbe  mining  company  continued  purchasing  on 
the  same  account,  and  under  the  same  ar- 
rangement. 

The  specifications  of  error  relied  on  are: 
(1)  That  tbe  court  erred  in  finding  as  a  fact 
that  the  account  was  fully  settled  up  to  and 
Including  the  1st  day  of  November,  1895,  and 
during  November  was  fully  paid  off  and  dis- 
charged. (2)  Error  Is  specified,  also,  in  the 
finding  that  from  and  after  November  2, 1S03, 
up  to  and  Including  July  20,  1806,  the  plain- 
tiff at  various  times  furnished  materials  to 
tbe  said  mining  company,  to  be  consumed  in 
said  mine,  including  many  other  articles  for 
other  purposes,  to  the  amount  of  $4,430.79. 
and  that  these  articles  were  all  furnished  on 
credit  on  account,  but  in  separate  bills,  and 
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due  and  payable  at  the  end  of  each  month, 
with  Interest  for  any  payment  delayed  after 
each  bill  became  due.  (3;  It  Is  said  the  court 
erred  in  finding  that  the  account  contains 
many  articles  not  used  In  the  mine  or  mill  or 
concentrator,  besides  many  the  use  of  which 
the  proof  left  doubtful,  and  upon  which  the 
court  could  make  no  findings  as  to  their  use. 
Counsel  for  the  hardware  company  also  state 
that  the  court  erroneously  made  a  conclusion 
of  law  to  the  effect  that  the  account  oet  out 
In  the  plalntlCTs  statement  of  lien  was  made 
upon  a  series  of  Independent  contracts,  and 
that  the  monthly  bills  rendered  at  the  end  of 
each  month  for  the  purchases  during  the 
month  constituted  a  separate  and  Independent 
account  and  contract  from  the  bills  purchased 
during  other  months,  and  that  the  court  erred 
in  concluding  that  the  separate  bills  of  pur- 
chase did  not  constitute  a  continuous  and 
running  account,  and  that  all  the  materials 
Included  in  the  statement  of  account  for  ma- 
terials purchased  and  delivered  prior  to  May 
1,  189C,  were  not  the  subjects  of  a  Hen  upon 
the  property  of  the  mining  company.  Error 
is  likewise  predicated  upon  the  finding  that 
certain  articles  were  not  llenable,  and  that 
the  bank  has  a  Hen  upon  all  the  property  in- 
TOlv*»d  in  this  action. 

1.  During  the  trial,  and  on  April  7,  1897, 
leave  was  granted  to  amend  the  answer,  and 
an  amendment  was  filed  on  April  14th,  but 
was  never  actually  Incorporated  Into  an 
amended  answer.  The  plaintiff  argues  that 
this  amendment  Is  not  a  pleading  allowed  by 
law  or  the  rules  of  practice,  and  that  it  can 
be  considered  only  as  an  amended  answer 
which  superseded  the  original.  Such  being 
the  case,  and  the  amendment  falling  to  deny 
any  of  the  allegations  of  the  complaint,  the 
plaintiff  Insists  that  it  is  entitled  to  a  judg- 
ment upon  the  pleadings.  This  contention  Is 
without  merit  Section  773  of  the  Code  of 
Civil  Procedure  seems  to  apply  to  amend- 
ments which  mayl>e  made  as  of  right,  and  not 
those  which  are  permissible  only  by  virtue  of 
an  order  of  court.  Under  this  section  a  plead- 
ing Is  amended  by  filing  and  serving  the  same 
as  amended.  Where,  however,  leave  Is  grant- 
ed to  amend,  the  court  may  require  either  a 
copy  of  the  amendment,  or  the  pleading  as 
amended,  to  be  filed  and  served.  Such  Is  the 
provision  declared  by  section  (583  of  the  Code 
of  Civil  Procedure  In  respect  of  complaints, 
and  we  think  the  same  rule  Is,  by  analogy, 
to  be  considered  as  applicable  to  answers. 
In  the  case  at  bar  the  court  allowed  the  h.nnk 
to  amend  Its  answer,  without  specifying 
which  of  the  two  courses  mentioned  should 
be  followed.  The  defendant  chose,  as  was  Its 
privilege,  to  follow  one  method,  and  not  the 
other.  We  remark.  In  passing,  that,  while 
either  method  is  proper,  the  better  practice  Is 
to  file  the  pleading  as  amended.  The  orig- 
inal answer,  therefore,  was  not  superseded 
by  the  amendment,  except  In  so  far  as  the 
former  Is  ch.nnged  by  the  latter.  The  com- 
plaint also  is  made  that  the  defendant  hank 


had  no  lien  upon  the  real  property  sold  to  It, 
and  upon  whicn  the  pl&iutltT  Is  eudeavoring 
to  enforce  Its  supposed  lien  for  materials  fur- 
nished. The  action  in  which  the  bank  recov- 
ered the  Jridgment  was  commenced  In  the 
district  court  of  Lewis  and  Clurke  county. 
A  wilt  of  attachment  was  duly  Issued  to  the 
sheriff  of  Deerlodge  county,  the  situs  of  the 
real  property.  The  writ  was  executed  by  at- 
taching such  real  estate.  Thsreafter  the 
judgment  In  question  was  obtained  In  the 
district  court  of  Lewis  and  Clarke  coi-nty, 
but  a  transcript  thereof  was  never  filed  In 
Deerlodge  county,  nor  did  the  shetiff  of  that 
county  levy  upon  or  attach  the  property  un- 
der the  writ  of  execution  issued  upon  the 
judgment.  It  Is  insisted  by  the  pUklntlff  that 
the  judgment  was  not  a  !!en  upon  the  prop- 
erty, because  of  the  omission  to  file  a  tran- 
script iliereof  In  Deerlodge  county  (section 
1200  of  the  Code  of  Civil  !:»focedure),  and 
that  there  was  no  lien  under  the  execution 
and  sale,  because  the  writ  of  execution  was 
not  returned  within  60  days  after  It  was  Is- 
sued, and  because  the  writ  of  execution  was 
not  levied  upon  the  property  (sections  1218 
and  1224  of  the  Code  of  Civil  frocedure). 
These  contentions,  also,  are  without  merit. 
The  levy  of  the  writ  of  attachment  created 
the  lien.  The  property  wrs  thereby  seized 
and  held,  and  there  was  no  necessity  for  fil- 
ing a  transcript  of  the  judgment.  The  only 
effect  of  filing  a  transcript,  It  seems,  would 
have  been  the  merger  of  the  lien  by  attach- 
ment Into  the  lien  by  judgment  See  Porter 
V.  Pico,  55  Cal.  1(55;  Scarp  v.  Balrd.  43  Cal. 
577.  An  attachment  having  been  levied  with- 
in the  life  ot  the  writ,  a  Hen  is  created,  which 
nay  be  enforced  by  execution  sale  without 
further  levy.  The  fact  that  the  return  of  the 
sheriff  was  not  filed  within  GO  days  after  the 
test  of  the  writ  cannot  have  the  effect  of  de- 
stroying the  Hen  created  by  the  levy  of  at- 
tachment Bnisie  V.  Gates,  80  C5il.  408,  22 
Pac.  284;  Blood  v.  Light  38  Cai.  C52,  09  Am. 
Dec.  441.  When  the  property  has  been  at- 
tached under  a  writ  of  attachment,  there  is 
no  occasion  for  levying  thereon  a  writ  of 
execution.  The  Hen  acquired  by  the  attach- 
ment Is  sufliclent  Suggestion  was  made  on 
the  argument  that  the  validity  of  the  title 
acquired  by  the  purchaser  at  an  execution 
sale  is  not  Impaired  or  affected  by  the  fail- 
ure of  the  sheriff  to  attach  or  levy  upon  the 
property  sold.  As  to  this  question  we  ex- 
press no  opinion. 

2.  The  original  agreement  for  a  line  of 
credit  was  specially  made  with  relation  to 
the  erection  of  a  mlH  about  to  he  constructed 
by  the  company  In  undertaking  its  mining 
operations,  but  ran  .ilong  after  the  completion 
of  the  mill.  Under  the  evidence,  we  think, 
however,  that  It  was  terminated  by  the  pay« 
meut  on  November  13,  18i)5,  when  all  ac- 
counts previous  to  November  1st  were  satis- 
fied. From  the  November  settlement  on,  the 
credit  seems  to  have  been  extended  upon  the 
supposed    value    of    the   property,    and    the 


Digitized  by 


Google 


MoDt.) 


A.  M.  HOLTEH  HARDWARE  CO.  y.  ONTARIO  MliT.  CO. 


somewhat  vagne  understanding  originally  had 
was  lost  Bight  of  by  all  parties.  Monthly 
acco<in>s  were  rendered,— one  on  December 
2d  for  $602.51,  for  the  month  of  Noyember. 
Such  monthly  accounts  were  always  there- 
after rendered  until  July,  during  which 
month  the  mill  was  closed  down.  These  ac- 
counts were  acquiesced  in.  Doubtless,  the 
hardware  company  believed  it  might  enforce 
a  lien,  and  at  the  same  time  considered  itself 
perfectly  secure  by  the  supposed  solvency  of 
the  mining  corporation,  and  the  value  of  any 
concentrates  it  might  produce;  but  the  in- 
dalgence  of  not  enforcing  collection  every 
month  was  "a  matter  of  grace"  on  the  part 
of  the  hardware  company,  for  the  accounts 
were  due  and  payable  at  the  end  of  each 
month.  Transactions  such  as  were  had  be- 
tween the  plaintiff  and  the  Ontario  Mining 
Company  are  distinguishable  from  those 
wherein  supplies  are  to  be  furnished  for  the 
construction  cf  a  building  or  other  structure, 
where  a  reasonably,  it  not  perfectly,  definite 
amount  of  material  can  be  counted  upon  to 
be  furnished  from  time  to  time  under  one 
general  contract  But  purchases  for  a  min- 
ing enterprise,  made  under  no  special  agree- 
ment, cannot  be  considered  as  constituting  a 
continuing  running  account.  Big  Blackfoot 
Milling  Co.  V.  Bluebird  Min.  Co.,  19  Mont  456, 
48  Ftic.  778.  The  law  will  regard  each  deliv- 
ery made  in  such  case  as  a  separate  and  inde- 
pendent contract,— with  due  regard,  however, 
to  the  principle  that  where  the  agreement  1b 
regarded  as  a  current  one  for  each  month, 
and  a  statement  is  rendered  monthly,  the 
account  will  be  deemed  due  each  month,  so 
that  the  time  for  bringing  suit  does  not  arise 
until  the  end  of  the  month.  Boisot  Mech. 
Liens,  {  724.  Witliin  this  principle  are  the 
piaintltTB  monthly  accounts.  As  this  case  is 
presented,  the  last  item  of  materials  fur- 
nished In  each  month  attracted  to  it  all  the 
other  items  of  that  month,  so  that  the  90 
days  within  which  the  statement  of  lien  was 
required  to  be  filed  began  to  run,  as  to  the 
accounts  for  the  month,  from  the  day  when 
the  last  material  was  delivered.  In  this 
sense,  the  transactions  of  the  month  may 
fairly  be  regarded  as  constituting  one  contin- 
uing contract 

Newton's  Case. 

Appellant  T.  P.  Newton  filed  a  cross  com- 
plaint in  foreclosure,  hi  which  he  set  forth  a 
copy  of  a  Hen  be  had  filed  to  secure  payment 
for  sums  due  for  machinery  and  supplies  fur- 
nished to  and  used  by  the  Ontario  company  In 
its  mining  operations.  The  Merchants'  Na- 
tional Bank,  by  answer,  questioned  the  va- 
lidity of  the  Newton  lien,  and,  as  against  him, 
also  set  up  its  claim  to  the  property  by  virtue 
of  the  purchase  at  execution  sale.  Newton 
relied  upon  a  written  contract  dated  October 
31,  1806,  which  was  as  follows:  "Helena, 
Montana,  Oct  31,  1885.  "We  hereby  agree  to 
furnish  the  Ontario  Mining  Co.,  f.  o.  b.  Ellis- 
ton,   all   machinery,   etc,   contained   in   list 


marked  'Exhibit  A,'  for  the  sum  of  six  thou- 
sand two  hundred  and  nine  dollars  ($6,209), 
and  will  have  the  said  material  ready  to  ship 
by  the  first  of  November.  We  will  also  fur- 
nish all  castings  required.  In  addition,  at  thb 
rate  of  $3.15  per  100  pounds  f.  o.  b.  Butte. 
[Signed]  Montana  Iron  Works,  T.  P.  Newton. 
The  Ontario  Mining  Co.  of  Montana,  by  Cor- 
nelius Hedges,  President"  The  court  award- 
ed Newton  a  Judgment  against  the  mining 
company  for  the  sum  of  $0,287.50  and  inter- 
est but  found  that  of  this  amount  be  was  only 
entitled  to  a  lien  tor  the  sum  of  $29.22,  with 
Interest  for  the  reason  that  the  account  set 
out  in  the  statement  of  lien  by  Newton  was 
made  up  of  a  series  of  independent  contracts, 
and  that  no  lien  could  be  enforced  for  any  of 
the  merchandise  included  In  the  account 
which  was  purchased  and  delivered  prior  to 
June  2,  1886;  there  havbig  been  no  materials 
furnished  between  April  22d  and  June  2d. 
Newton  appeals  from  the  judgment  rendered  In 
accordance  with  the  findings  of  the  court 
agaUist  him,  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  question  present- 
ed by  Newton's  appeal  Is  whether  all  of  the 
items  set  forth  In  the  account  attached  to 
Newton's  lien  were  furnished  under  one  con- 
tract, or  whether  the  sale  and  delivery  of  the 
various  items  were  under  separate  and  hide- 
pendent  contracts. 

In  the  statement  of  lien  filed  by  Newton 
on  August  1,  1896,  there  is  this  entry:  "Feb. 
12.  Concentrator  machinery,  per  contract,  $6,- 
209.00."  Then  follow  Items,  under  dates  of 
Febniary  13tb  and  loth,  amounting  to  $10. 
The  next  Item  is  of  March  12th,  at  which  date 
one  LoDgmald  became  manager  of  the  mine. 
Longmald  testified  that  when  he  went  to  the 
mine  the  concentrator  furnished  by  Newton 
was  being  built  and  was  in  runnhig  order  on 
April  6th  or  7th.  The  statement  shows  that 
In  June,  1886,  three  pairs  of  eccentrics,  with 
bolts  therefor,  charged  at  $30.15,  were  deliv- 
ered to  the  mining  company;  but  Longmald 
testified  that  these  eccentrics  bad  no  connec- 
tion with  the  concentrator  Newton  furnished, 
but  were  used  In  repairing  an  old  concentra- 
tor which  was  added  to.  Newton  charged  in- 
terest for  the  $6,209  item  for  the  concentrator 
he  sold  in  February,  but  did  not  include  in- 
terest on  the  other  items  contained  in  bis 
statement  of  lien.  Hedges,  the  president  of 
the  company,  gave  the  following  testimony 
as  to  the  clause  of  the  contract  concerning 
castings:  "As  to  what  we  had  in  contempla- 
tion when  the  contract  was  drawn  and  when 
I  put  that  Into  It,  my  recollection  is  that  there 
was  some  part  of  the  castings,- Just  the 
amount  could  not  be  determined,— and  the 
price  was  stated  to  apply  to  all  that  we  need- 
ed In  connection  with  that  bill  of  work.  We 
had  specificatlona  There  were  some  things 
that  we  could  not  definitely  determine  what 
we  did  need.  That  Is  my  understanding.  And 
that  was  intended  to  cover  them.  I  had  no 
Idea,  in  connection  with  the  contract,  of  his 
furnishing  castings  necessary  for  all  time  that 
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we  might  run  the  mine  at  that  price,— simply 
to  complete  the  contract;  to  furnish  what  was 
necessary  In  connection  with  it"  It  to  to  be 
observed  that  the  contract  with  Newton  bears 
date  October  31,  1895.  The  first  Items  on  the 
statement  of  Hen  are  of  November  16,  1895, 
and  there  are  two  other  items  before  the  Item 
of  February  12,  1886.  AH  these  articles  went 
into  the  concentrator  machinery,  and  are 
within  the  special  contract.  But  the  Items  of 
June,  which  are  the  only  ones  brought  within 
the  limit  of  90  days,  were  for  repairing  old  ma- 
chinery, and  wholly  Independent  of  the  ma- 
chinery Included  In  the  first  part  of  the  con- 
tract The  last  clause  of  the  Newton  contract 
was  apparently  meant  to  cover  all  castings 
which  the  company  might  have  to  buy  to 
complete  the  concentrator;  such  castings  to 
be  In  addition  to  the  machinery,  including 
castings  and  supplies,  covered  by  the  first 
cianse  of  the  contract  The  evidence  adduced 
on  the  trial  tended  to  support  this  construction 
as  the  one  put  upon  the  agreement  by  the 
parties  themselves.  Castings  bought  In  June 
were  charged  for  at  the  rate  of  |4  per  100, 
instead  of  IF3.15.  The  explanation  that  this 
wp.s  a  bookkeeper's  error,  not  discovered  by 
Newton  nr.til  he  was  preparing  to  try  the 
present  case,  was  not  accepted  by  the  trial 
court,  and  we  cannot  disturb  the  finding  that 
the  account  was  made  up  of  a  scries  of  inde- 
pendent transactions  or  accounta 

CaJrd  &  Hawksworth's  Case. 

Calrd  &  Hawksworth  also  filed  a  cross  com- 
plaint, praying  for  judgment  against  tlie  min- 
ing company  for  $422.75  and  Interest,  for  ma- 
terial sold  and  delivered  to  the  mining  com- 
pany between  March  1,  1896,  and  July  7, 
1896.  Judgment  was  entered  for  the  full 
amount  of  their  claim  against  the  defendant 
company,  together  with  Interest,  but  the  court 
decreed  that  they  were  entitled  to  enforce 
a  lien  to  recover  the  sura  of  $313.47  only. 
They  also  appeal  from  the  judgment  and  an 
order  denying  their  motion  for  a  new  trial. 

These  claimants  filed  their  etatemont  of  Hen 
upon  August  1,  1896.  The  court  held  that  for 
mining  supplies  sold  and  delivered  to  the  On- 
tario Company  prior  to  May  1st  they  wore 
not  entitled  to  a  lien,  inasmuch  as  the  pur- 
chases made  each  month  constituted  separate 
and  Independent  contracts.  For  tlie  iniri)os(>s 
of  the  enforcement  of  a  material  mnn's  lion, 
we  affirm  this  ruling,  as  In  accord  with  the 
decision  of  our  court  In  Big  Blackfoot  Milling 
Co.  V.  Bluebird  Min.  Co.,  19  Mont  45G,  48  Pac. 
778. 

The  questions  presented  by  these  appeals 
are  very  close.  They  have  received  our  re- 
peated and  most  careful  examination;  but, 
the  oftener  we  have  consulted,  the  more  we 
find  ourselves  drawn  to  the  conclusion  that ' 
the  proper  result  under  the  statutes,  rests  In  ' 
the  affirmance  of  the  judgment,  and  the  sev- 
eral parts  thereof  appealed  from,  and  of  the 
orders  of  the  district  court.    It  Is  therefore 


ordered  that  the  Judgment  (In  all  respects)  and 
the  several  orders  appealed  from  be  affirmed. 
Affirmed. 

BRANTL.T,  C.  J.,  being  disqualified,  takes 
no  part  In  this  decision.     , 


V.   HOLTER  nARDWARE  CO.   T.   ON- 
TARIO MINING  CO.  et  al. 

Appeal  of  CONTINENTAL  OIL  CO.  et  aL 

(Supreme  Court  of  Montana.     May  14,  1900.) 

MECHANICS'    LIENS— MINING   PIANT— OIL   FOB 

MACHINERY. 

Illuminating  oil,  mica  grease,  lubricating  oil, 
and  gasoline  for  fuel  used  in  a  mining  plant  did 
not  enhance  the  value  nor  become  part  of  the 
machinery,  and  hence  were  not  lienable,  within 
Code  Civ.  Proc.  §  2130,  proviaing  that  every 
person  furnishing  material  for  any  machinery, 
fixture,  or  building   shall  have  a  lien  therefor. 

Appeal  from  district  court,  Deerlodge 
county;   Theo.  Brantly,  Judge. 

Action  by  the  A.  M.  Holier  Hardware  Com- 
pany against  the  Ontario  Mining  Ckimpany 
and  others  to  enforce  a  mechanic's  lieu. 
From  a  judgment  denying  a  lieu  to  defendant 
Continental  Oil  Company,  It  appeals.  Af- 
firmed. 

F.  W.  Mclntire,  for  appellant  McConnell 
&  McConnell,  for  respondents. 

PER  CURIAJI.  This  action  was  brotight 
to  foreclose  a  material  man's  Hen  against 
the  defendant  Ontario  Mining  Company;  the 
Continental  Oil  Company,  the  appeHant  be- 
ing one  of  the  defendants.  This  defendant 
sought  to  enforce  a  Hen  against  the  real  prop- 
erty of  the  Ontario  Mining  Company  for  the 
price  of  .Mindry  materials  furnislied  to  It  be- 
tween the  1st  day  of  January,  1806,  and  the 
Itith  day  of  June,  1896;  the  claim  of  lien 
having  lieen  filed  on  the  31st  day  of  July, 
1S06.  The  supposed  rights  of  the  Continental 
Oil  Company  were  contested  by  the  Mer- 
chants' National  Bank  and  one  Hershfleld, 
claiming  interests  In  the  property  of  the 
mining  company  by  virtue  of  attachments 
and  executions  against  It.  Xipon  trial  the 
Continental  Oil  Company  obtained  a  Judg- 
ment against  the  mining  company  for  the 
amount  of  Its  claim  of  ?2(;7.«7,  with  Inter- 
est but  only  f22.(S  of  that  amount  with  In- 
terest from  August  1,  ISilO,  and  attorney's 
foes,  was  decrccil  to  be  a  lieu  upon  the  real 
estate  of  the  debtor.  The  court  fotind  that 
each  month's  sales  were  separate  and  Inde- 
l>pn<lent  accounts,  and  that  the  appellant 
was  not  entitled  to  a  Hen  for  the  value  of 
any  materials  not  furnished  within  90  days 
next  before  the  time  when  the  statement  ot 
lien  was  filed,  and  that  none  of  the  articles 
are  of  a  llennble  nature,  except  the  gasoline 
for  fuel  In  the  assay  office  In  connection 
with  the  mill  and  concentrator.  Some  of 
the  gasoline  had  l>een  furnished  more  than 
90  days  before  the  statement  of  lien  was 
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filed.  The  appeal  ts  from  the  order  deny- 
ing a  new  trial,  and  from  so  much  of  the 
judgment  as  falls  to  allow  a  lien  for  the 
wUole  account 

We    find    It    unnecessary    to    determine 
whether  or  not  the  account  In  suit  is  made 
op  of  a  series  of  Independent  contracts,  or 
whether  or  not  the  purchases  during  each 
month  constitute  separate  and  Independent 
accounts.    The  articles  furnished  for  which 
a  lien  is  claimed  consist  of  coal  oil  for  il- 
luminating purposes,   mica  grease  and   oil 
for  lubricating  purposes,  and  gasoline  used 
for  fueL     We  are  satisfied  that  no  one  of 
these  Is  of  a  llenable  nature.    Each  Is  con- 
sumed In  nse;   neither  adding  to  the  value, 
nor  becoming  parcel,  of  the  property  upon 
which  it  Is  nsed.    Section  2130  of  the  Code 
of  Civil  Procedure  does  not  by  any  fair  con- 
strnction,  include  the  materials  for  which  a 
lien  is  sought  to  be  enforced  in  the  case  at 
bar.    The  statute  creating  the  right  of  the 
material  man  to  acquire  a  Hen  Is  the  out- 
growth of  the  principle  that  he  who  furnish- 
es that  which  becomes  a  constituent  part  of 
real  property,  and  Is  Intended  to  enhance  Its 
value,  should  be  given  security  for  the  price 
or  worth  thereof.    The  doctrine  Is  well  stat- 
ed by  Mr.  Justice  Brewer  In  Central  Trust 
Co.  V.  Texas  &  St  L.  Ry.  Co.  (O.  C.)  23  Fed. 
703:    "The  language  of  the  statute  contains 
the  word  'fuel,'  in  addition  to  the  words  'la- 
bor and  material';    and  it  is  claimed  that 
the  nse  of  the  word  'fuel'  enlarges  the  mean- 
ing of  the  word   'material,'   and   makes   It 
broad  enough  to  cover  all  supplies  furnish- 
ed.   But  for  that  word  fuel,'  there  would  be 
no  question.    The  Idea  which  underlies  these 
lien  statutes  is  that  because  the  labor  and 
the  material  have  gone  into  the  building  of 
the  road  or  structure,  and  to  that  extent  add- 
ed to  Its  value,  therefore  a  lien  for  such  la- 
bor and  material  should  be  given  to  him  who 
does  the  one  and  furnishes  tbe  other.    *    •    • 
While  we  may  be  compelled  to  follow  the 
language  of  the  statute,  and  give  for  the 
fuel  furnished  a  lien,  yet  I  think  In  the  con- 
struction of  these  statutes  we  should  start 
from  tbe  underlying  thought  of  giving  se- 
curity to  him  who  adds  to  the  value  of  the 
road,  and  that  we  should  never  carry  the 
statute  beyond  that  unless  Imperatively  de- 
manded by  the  language  used."    The  Wis- 
consin  statute  provides  that  every  person 
wbo  furnishes  any  materials  in  or  about  the 
erection,  construction,  protection,  or  removal 
of  any  machinery  which  Is  or  becomes  a  part 
of  tbe  freehold,  shall  have  a  Hen  for  such 
materials.    In  OH  Co.  v.  Lane,  75  Wis.  636, 
44  N.  W.  644,  7  L.  a  A.  101,  the  court  said: 
"The  statute  seems  to  go  on  the  principle 
that  materials  used  and  labor  performed  on 
machinery,  which  enhance  Its  value  and  be- 
come a  part  of  such  machinery,  should  be 
entitled  to  a  lien.    This  appears  to  be  the 
object  of  the  statute.    It  Is  clear  that  It  Is 
not  everything  used  In  operating  machinery, 
and  which  tends  to  preserve  It  that  U  em- 


braced within  the  meaning  of  the  etatnte. 
Many  things  may  serve  to  preserve  machin- 
ery and  make  It  operate  more  efiiclcntly  and 
easily,  which  do  not  protect  it  In  the  sense 
of  the  statute."  W^e  affirm  the  doctrine  an- 
nounced In  these  cases,  as  based  upon  cor- 
rect principle.  The  Judgment  and  order  ap- 
pealed from  are  afiirmed.    Affirmed. 

liRANTLT,  C.  y.,  being  disqualified,  takes 
no  part  In  this  decision. 


(24  Mont.  15S) 
WASTL  V.  MONTANA  UNION  RY.  CO. 

(Supreme  Court  of  Montana.     May  14,  1000.) 

SECOND  APPEALr-FORyKR  DECISION— LAW  OF 
CASE— STATUTE— REPEAL—  EFFECT—  RIGHTS 
ACCRUED— MASTER  AND  SERVANT— PERSON- 
AL INJURIES  — QUESTIONS  FOR  JURY  —  VER- 
DICT—CONCLUSIVENESS— LIMITATION  OF  AC- 
TIONS-REVIEW—RECORD —  PRESUMPTIONS- 
INSTRUCTIONS. 

1.  On  a  second  appeni  tbe  appellate  court  la 
bound  by  a  foriuer  decision  on  points  npcessarily 
determined,  but  on  matters  not  essi-utiui,  or 
questions  not  conslderpd.  it  is  not  bound. 

2.  OoDip.  St  1887.  {  <S)7.  giving  to  one  em- 
pioyi  injured  by  tbe  negligence  of  a  superior 
a  ri$;bt  of  action  against  the  master,  v\-iis  re- 
pealed by  Const,  art.  l.'j.  S  11.  Const.  ISs'J.  art. 
20.  S  0,  prorides  that  all  cansps  of  action,  claims, 
and  rights  existing  at  the  time  of  the  admission 
of  tbe  state  into  the  Union  shall  be  enforced  and 
protected  under  the  laws  of  the  state.  Held, 
that  rights  vrbirh  had  ac<-nipd  nndpr  section  097 
prior  to  its  repeal  werp  preseryed  by  the  saving 
clause  of  the  conatitutiou  to  be  euforced  under 
tbe  laws  of  the  state, 

3.  The  evidence  in  an  notion  for  personal  In- 
juries showed  that  plaintiff  w.ns  pinp'iiycd  at 
defendant's  ronndhonse  ns  niglit  helper,  to  do 
work  required  by  his  superior,  the  bustier  in  the 
yard.  I'he  hostler,  dchiring  to  move  an  engine 
to  the  rounilhousp.  directed  pliiintifT  to  turn 
the  switch,  rinintiff  had  no  torch  (havine  been 
forliidden  to  nse  one),  and  it  was  so  dark  he 
could  not  tell,  when  he  got  off  the  enitine  to  turn 
the  switch,  whether  he  was  iietween  the  rails 
or  not.  While  plaintiff  was  stooping  to  find  the 
switch  lever,  without  looking  to  see  it  the  en- 
gine was  coming,  the  h»st!er.  withont  any  sig- 
nal, started  the  engine,  to  avoid  a  colliRion  with 
an  approaching  train,  and  plaintiff  was  run 
down  and  injured.  It  was  custoninrv  tor  the 
helper  to  signal  the  hostler  by  hallooing  when 
the  swit.h  was  turned,  and  plaintiff  knew  that 
It  was  rtcfi'iiflant's  custom  to  run  engines  about 
the  yard  at  nisrht  with  «ut  signals  or  lights.  Held 
it  wtis  for  the  jury  to  say  whctlior  defendant'l" 
ho.>»tler  was  npi;lii;ont.  and  whether  plaintiff  was 
guilty  of  contiiliutor.T  neglisence. 

4.  A  verdict  on  conliictiiij?  evidence  will  not 
be  disturbed  on  appeal  where  there  is  suOident 
evidence  to  sustain  it. 

5.  An  alleged  error  in  admitting  evidence  In 
support  of  a  cause  of  action  to  which  the  de- 
fense of  the  limitations  has  been  properly  in- 
terposed cannot  he  reviewed  in  the  ahsenoe  of  a 
requpst  for  instructions  directing  the  jury  to  dis- 
regard it.  o  ..     J         u«- 

.P-  9,'^f  9,'^-  ^''°^:  *  lOSO,  suhds.  7.  8.  pro- 
vide that  nil  instnietions  given  ninst  lie  filed  to- 
gether with  those  refused,  and  that  the  instruc- 
tions given,  and  the  modifications  tliereof.  and 
the  refiisal  to  give  instructions  shall  he  deemed 
excepted  to.  and  no  hill  of  exceptions  is  reiiuii-pd 
Sections  11;)1.  n-(!.  and  lllKi  provi.le  that  in- 
stnietions are  deemed  to  have  been  excepted  to 
and  no  bill  of  exceptions  is  requirtd.  and  that 
the  judgment  roil,  containing  among  other  pa- 
pers "all  orders,  matters,  and  procccdinRS  deem- 
ed to  have  been  excepted  to  without  a  bill  of  ex 
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ceptloDs,"  consdtntM  the  record  on  appeal. 
Held,  that  instructions  were  properly  in  the  rec- 
ord for  review  when  made  a  part  of  the  judg- 
ment roll,  and  that  it  was  unnecessary  to  include 
them  in  the  bill  of  exceptions. 

7.  Under  Code  Civ.  I'roc.  §  S266,  subd.  15,  de- 
clarinK  that  the  prima  facie  presumption  is  "that 
ofiicial  duty  has  been  rcpularly  performed,"  it 
will  be  presumed,  in  the  absence  of  a  showinjf  to 
the  contrary,  that  instructions  found  in  the  prop- 
er place  In  a  record  on  appeal,  with  proper  in- 
dorsements thereon,  were  put  there  by  the  trial 
court  and  its  ofGcera. 

8.  Instructions  given  or  refused  are  properly 
in  the  record  on  appeal  when  identified  by  the 
trial  judge,  and  made  a  part  of  the  judgment 
roll,  though  they  are  not  signed  l>y  the  party  ask- 
ing tbem,  as  required  by  Code  Civ.  Proc.  §  1080. 

9.  An  instruction  in  an  action  by  an  employe 
for  personal  injuries  that,  although  the  plaintiff 
was  negligent,  he  is  not  precluded  from  a  re- 
covery unless  his  negligence  was  "the"  proxi- 
mate cause  of  the  injury,  is  erroneous,  since  the 
jury  can  infer  from  the  use  of  the  definitive 
"the"  that  the  plaintiff,  though  guilty  of  negli- 
gence which  could  be  called  "a"  proximate  cause 
of  the  injury,  should  not  be  barred  unless  bis 
negligence  was  the  sole  cause  of  the  injury. 

Hunt,  J.,  dissenting. 

Appeal  from  district  court,  Sllverbow  coun- 
ty;  William  Clancy,  Judge. 

Action  by  Peter  WastI  against  the  Mon- 
tana Union  Railway  Company.  From  a  Judg- 
ment for  plalntlfT,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

This  is  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  negligence  of  the 
defendant.  A  juilgment  for  the  plaintiff  was 
reversed  on  a  former  appeal,  and  the  cause 
was  remanded  for  a  new  trial.  17  Mont.  213, 
42  Pac.  772.  Before  the  second  trial  in  the 
district  court  the  complaint  was  amended  so 
as  to  uialie  more  spccltie  the  allegations  of 
negligence  on  the  part  of  defendant  It  is 
alleged  by  plaintiff  tiiat  on  April  15,  18S9, 
tlie  defeiiilaut,  a  corporation  organized  under 
the  laws  of  Jloutana,  was  engaged  in  oper- 
ating its  railroad  in  Sllverbow  county,  using 
in  connection  therewith,  at  the  city  of  Butte, 
its  depot,  tracks,  swltdies,  switch  yard,  en- 
gines, and  other  necessary  appliances;  that 
the  piaintltC  was  in  its  employ  as  a  laborer, 
his  ordinary  duties  requiring  him  to  wipe  and 
coal  eu;;lues,  an<l  to  perform  such  other  tasks 
as  might  be  directed  by  the  boss  In  the 
roundhouse  or  the  liostier  in  the  yard;  that 
it  was  also  plaintiffs  duty,  in  the  absence 
of  the  regular  helper,  and  when  orJonhl  l)y 
the  hostler,  to  aid  tlie  hostler  in  the  move- 
ment of  engines  about  the  yard  by  opening 
and  closing  the  necessary  switches;  that 
plaintiff  liad  no  exporiouce  whatever  in  turn- 
ing switi'hcs,— a  fact  well  known  to  defend- 
ant,—and  that  dpfondant  had  wholly  failed 
to  instruct  him  how  to  perform  this  task  by 
the  promulgation  of  suitable  rules,  or  by  oth- 
er means,  so  that  he  mlgiit  avoid  tlie  danger 
Incident  thereto;  that  about  9  o'clock  p.  m. 
on  April  13,  1SS9,  the  regular  helper  being 
absent,  the  hostler,  as  the  superior  of  plain- 
tiff, directed  the  plaintiff  to  get  upon  an 
engine  which  was  stamllng  on  a  side  track  in 
the  yard,  and  assist  in  taking  the  engine  to 


the  roondhoose  by  getting  oft  and  taming 
the  switches  whenever  the  engine  stopped; 
that  the  night  was  dark;  that  the  yard  was 
not  lighted;  that  the  plaintiff  was  not  per- 
mitted to  take  a  light;  that  the  engine  went 
west  to  a  point  near  the  first  switch,  where  It 
stopped;  that  thereupon  the  plaintiff,  getting 
off,  went  eastward,  walking  between  the  rails, 
to  turn  the  switch,  and,  giving  his  attention 
entirely  to  his  task,  was  stooping  down  In 
tlie  darkness,  looking  for  the  switch  lever; 
that  while  he  was  In  this  position  the  hostler, 
without  giving  any  signal  with  the  bell  or 
whistle,  or  by  other  means,  reversed  the  en- 
gine, and  ran  it  back  towards  the  east  upon 
and  over  the  plaintiff,  inflicting  upon  him  seri- 
ous and  permanent  injuries,  with  the  result 
that  be  has  since  that  time  been  unable  to 
perform  manual  labor  and  to  earn  a  living 
for  himself  and  family;  and  that  the  said  in- 
juries were  wholly  without  his  fault  The 
answer  denies  all  the  material  allegations  of 
the  complaint  alleges  that  the  injuries  of 
plaintiff  were  due  to  bis  own  negligence,  and 
sets  up  a  special  affirmative  defense  that  In 
so  far  as  the  plaintiff  seelcs  to  recover  of  de- 
fendant upon  the  ground  that  defendant  had 
failed  to  instruct  him  how  to  turn  switches, 
and  to  promulgate  suitable  rules  to  ^'uidc 
him  in  the  performance  of  this  duty,  the 
plaintiff's  cause  of  action  is  barred  by  the 
provisions  of  section  47  of  the  Code  of  Civil 
Procedure  of  the  Compiled  Statutes.  The  Ju- 
ry found  for  the  plaintiff,  assessing  his  dam- 
ages at  $10,000,  and  Judgment  was  entered 
for  that  amount.  From  this  Judgment  and 
an  order  denying  a  new  trial,  defendant  pros- 
ecutes this  appeal. 

John  F.  Forbis,  G.  B.  Winston,  and  Wm. 
Wallace,  Jr.,  for  appellant.  John  A.  Shelton, 
T.  J.  Walsh,  and  J.  M.  Hinkle,  for  respond- 
ent 

BRAXTLY,  C.  J.  (after  stating  the  facts). 
The  appellant  asks  for  a  reversal  of  the  Judg- 
ment and  order  upon  the  following  grounds: 
That  the  trial  court  erred  In  refusing  to  di- 
rect a  nonsuit,  tliat  the  evidence  is  insuSi- 
cient  to  Justify  the  verdict  that  the  trial 
court  admitted  Improper  eviaence,  that  it  err- 
ed In  submitting  certain  instructions  to  the 
Jury  and  in  refusing  to  submit  others  request- 
ed, and  that  the  verdict  Is  excessive. 

1.  This  suit  was  brought  uuder  section  C97, 
dir.  5,  Comp.  St  18S7.  This  section  was 
construed  and  applied  in  Criswell  t.  Railway 
Co.,  17  Mont  18!),  42  Pac.  7C7.  The  Judg- 
ment in  that  case  was  afterwards  reversed 
on  rehearing  upon  a  constitutional  question 
which  was  not  urged  on  the  first  bearing  (18 
Mont  l(i7,  44  Pac.  525.  83  L.  It  A.  551),  but 
the  opinion  of  the  court  there  expressed  as  to 
the  proper  Interpretation  of  this  section  was 
In  no  wise  changed  or  modified.  As  already 
noted  in  the  foregoing  statement  a  Judgment 
for  the  plaintiff  in  this  cause  was  Kversed 
upon  a  former  appeal,  and  a  new  trial  grant- 
ed.   The  conttiULion  is  now  made  by  counsel 
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(or  respondent  tliat  aQ  the  questi<ms  present- 
ed npon  this  appeal,  except  the  one  raised 
by  the  assignment  last  mentioned  and  some 
arising  upon  the  correctness  of  particular  In- 
structions,  presently  to  be  noted,  were  In- 
Tolved  In  the  former  appeal,  and,  therefore, 
that  the  conclusions  reached  by  the  court  at 
that  time  are  the  law  of  the  case,  and  binding 
upon  us  on  this  appeal.  Counsel  even  go  so 
far  as  to  insist  that  this  principle  extends  to 
all  matters  that  the  conrt  should,  or  might 
have,  properly  considered  and  determined  on 
the  former  appeal,  whether  an  opinion  was 
expressed  thereon  or  not  As  we  understand 
it,  however,  this  court  has  never  gone  fur- 
ther  la  the  application  of  the  rule  than  to 
hold  that  it  Is  bound  by  a  former  decision 
npon  all  points  necessary  to  a  determination 
of  the  cause  as  It  was  then  presented.  On 
matters  not  essential,  or  questions  incidental 
or  not  considered,  the  court  is  not  conclusively 
bound  upon  the  second  appeal.  In  Palmer  t. 
Murray,  8  Mont  174, 19  Fac.  S53,  referring  to 
a  former  appeal  In  the  same  case  (6  Mont 
125,  9  Fac.  886),  the  territorial  supreme  court 
said:  "That  decision  has  now  become  the 
law  of  the  case  in  all  of  Its  stages,  and  can- 
not be  departed  from,  so  far  as  the  questions 
of  law  or  fact  are  concerned  which  were 
therein  presented  for  review  or  decision." 
The  rule  has  been  repeatedly  invoked  and 
applied  In  this  jurisdiction,  both  before  and 
aince  the  decision  in  the  case  cited.  Crelgh- 
ton  T.  Hershfleld,  2  Mont  170;  Daniels  t.  In- 
surance Co.,  Id.  600;  Kelley  v.  Cable  Co.,  8 
Mont  440,  20  Faa  669;  Davenport  v.  Klein- 
Bcbmldt  8  Mont  467,  20  Faa  823;  Frlest  v. 
Bide,  10  Mont  63,  47  Fac.  206,  968;  Mad- 
dox  T.  Teagoe,  18  Mont  612,  46  Fac.  635; 
Murray  t.  Polglase,  23  Mont  401,  69  Fac.  430. 
But,  though  the  rule  may  be  involved  even  in 
support  of  an  erroneous  ruling  npon  the  for- 
mer appeal  (Davenport  t.  Kleinschmldt  sn- 
pia).  Its  application  will  be  strictly  limited 
to  the  twints  necessary  to  the  determination 
of  the  cause.  It  cannot  be  successfully  In- 
Toked  to  estop  the  appellate  court  in  a  case 
where  a  different  state  of  facts  Is  shown,  or 
questions  of  law  are  presented  a  decision  of 
which  was  not  necessary  or  germane  to  the 
former  opinion.  Priest  v.  Elde,  supra;  Klau- 
ber  T.  Car  Co..  88  Gal.  105.  32  Fac.  876;  Bar- 
ney T.  Railroad  Co.,  117  U.  8.  228,  6  Sup.  Ct 
664,  29  L,  Ed.  868.  So  that  while  we  recog- 
nize the  rule  as  well  established  in  this  juris- 
diction, we  are  not  disposed  to  extend  It  be- 
yond the  exigencies  which  demand  Its  appli- 
cation. 

Looking  into  the  record  as  presented  upon 
the  former  appeal,  and  to  what  was  said  by 
this  court  In  that  decision,  we  find  that  a 
majority  of  the  justices  agreed  to  a  reversal 
of  the  case  upon  two  paragraphs  of  the 
charge  of  the  trial  court,  designated  as  in- 
structions 7  and  16.  Mr,  Justice  De  Witt  was 
disqualified,  and  took  no  part  in  the  decision. 
The  chief  justice  wrote  the  opinion,  but  Mr. 
Justice  Huat  concurred  therein  specially,  and 


npon  the  sole  ground  that  the  charge  was 
erroneous  hi  the  particulars  mentioned.  From 
an  examination  of  these  parts  of  the  charge 
it  appears  that  the  trial  court  misstated  the 
rule  of  law  by  which  the  jury  should  be 
guided  In  determining  the  preponderance  of 
the  evidence,  and  invaded  the  province  of 
the  jury  by  calling  attention  to  certain  of 
defendant's  witnesses  by  name,  and,  to  this 
extent  improperly  commenting  on  the  weight 
of  the  evidence.  The  sufficiency  of  the  evi- 
dence to  withstand  a  motion  for  nonsuit  or 
to  sustain  the  verdict  cannot  be  held  to  have 
been  within  the  purview  of  the  concurrins 
opinion,  and  was,  therefore,  a  matter  upon 
which  no  opinion  was  expressed.  This  fact, 
however,  is  to  be  noted:  The  case  of  Cris- 
well  V.  Railway  Co.,  supra,  was  under  ad- 
visement by  the  court  during  the  time  this 
case  was  considered.  As  stated  already,  it 
Involved  the  construction  and  application  of 
section  607,  div.  6,  of  the  Compiled  Statutes 
of  1887,— the  fundamental  question  involved 
In  this  case,  and  presented  by  the  record  in 
the  former  appeal.  The  two  opinions  were 
banded  down  the  same  day.  As  the  decision 
in  the  former  was  by  all  the  justices,  and  as 
the  two  cases  may  be  looked  upon  as  one, 
in  BO  far  as  this  section  of  the  statute  was 
Involved,  a  construction  of  the  statute  being 
necessary  to  this  case  also,  the  decision  in 
the  former  case  on  this  point  may  fairly  be 
treated  as  the  law  of  this  «is&  In  fact  the 
construction  given  to  the  statute  in  the  Crls- 
well  Case  was  referred  to  and  adopted  aa 
applicable  to  the  present  case,  the  court 
deeming  it  unnecessary  to  repeat  the  discus- 
sion and  decision  in  the  Crlswell  Oase, 
Therefore,  though  it  subsequently  appeared 
that  a  construction  of  the  statute  as  applied 
to  the  facts  in  the  Crlswell  Case  was  entirely 
unnecessary,  yet  the  two  cases  were  so  con- 
nected that  the  law  aa  declared  in  that  case 
became  the  law  in  this  one,  and  we  feel 
bound  to  recognize  and  apply  it  as  such.  And 
we  are  the  more  willing  to  follow  the  con- 
struction given  to  the  statute  in  that  case 
because  we  regard  it  as  entirely  just  The 
constitutional  question  upon  which  the  Crls- 
well Case  was  reversed  has  no  application  ta 
this  case,  as  that  case  arose  after  the  con- 
stitution was  adopted,  while  the  present  one 
arose  prior  to  that  time.  Counsel  for  appel- 
lant contends  now  that,  as  the  constitution 
abrogated  the  statute  It  necessarily  resulted 
that  the  plaintiff's  right  of  action  under  it 
was  thus  entirely  destroyed.  Respondent  In- 
sists that  this  question  waa  also  disposed  ot 
on  the  former  appeal,  and  that  a  considera- 
tion of  it  at  this  time  Is  thus  foreclosed. 
This  position  is  not  tenable,  however,  for  the 
question  was  not  then  brought  to  the  atten- 
tion of  the  conrt  nor  was  it  considered.  In 
short  the  only  point  in  the  case  which  is  not 
open  for  consideration  on  this  appeal  Is  th« 
construction  of  the  section  of  the  statuta 
above  referred  to.  All  the  other  quesUona 
properly  presented   upon   this  record  and 
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urged  In  his  brief,  counsel  for  appellant  Is 
entitled  to  have  determined.  We  bave  given 
respondent's  contention  as  to  the  law  of  the 
case  more  attention  than  It,  perhaps,  de- 
serres;  but,  owing  to  the  peculiar  situation 
of  the  case  because  of  its  association  with 
the  Orlswell  Case,  we  have  deemed  It  proper 
to  give  It  more  than  a  passing  notice. 

2.  At  the  close  of  plaintiff's  proof  the  de- 
fendant moved  for  a  nonsuit  on  the  several 
grounds  that  plaintiff  had  failed  to  show  neg- 
ligence on  the  part  of  defendant,  that  the 
proof  showed  affirmatively  that  the  Injury  to 
plaintiff  was  the  result  of  unavoidable  acci- 
dent, and  the  plaintiff  contributed  thereto  by 
bis  own  negligence  at  the  time  of  the  accident, 
and  that  the  accident  was  caused  by  the  neg- 
ligence of  plaintiff's  fellow  servant  The  evi- 
dence tended  to  show  the  following:  Plaintiff 
bad  been  In  the  employ  of  the  defendant  In 
the  yard  In  the  city  of  Butte  about  seven 
months.  His  business  was  to  wipe  and  coal 
engines,  give  them  water  and  aand,  clean  out 
the  ashes,  and  to  do  such  other  work  as  was 
directed  by  the  boss  In  the  roundhouse  and 
tbe  hostler  In  the  yard.  The  duty  of  turning 
switches  also  fell  to  him  In  the  absence  of  the 
regular  helper.  The  duties  of  the  hostler 
were  to  receive  engines  as  they  came  Into  the 
yard,  to  see  that  they  were  properly  cleaned, 
supplied  with  coal  and  sand,  and  put  away, 
and  to  deliver  them  again  to  the  proper  en- 
gineer. He  had  authority  to  discharge,  but 
not  to  employ,  laborers.  On  the  evening  of 
April  IS,  1880,  the  regular  helper  was  absent 
A  switch  engine  which  had  been  coaled  by 
plaintiff  and  others  was  standing  on  a  side 
track  at  the  coal  bins  on  the  north  side  of  the 
yard.  The  hostler  desired  to  move  It  to  the 
roundhouse,  which  was  on  the  south  side.  To 
do  this  It  was  necessary  to  run  to  the  west  In 
order  to  shift  It  to  the  track  running  to  tbe 
roundhouse,  and  then  to  run  east  on  that 
track.  The  hostler  directed  the  plaintiff  to  go 
with  blm,  and  turn  the  switches.  It  was 
customary  for  those  performing  this  duty  for 
tbe  hostler  to  ride  upon  tbe  footboard  of  the 
enslne.  When  It  stopped,  they  would  get  off, 
and.  after  turning  the  switch,  signal  the  en- 
gineer by  hallooing.  While  In  the  yard,  the 
engines  did  not  usually  carry  a  headlight 
This  was  tbe  case  only  when  an  engine  was 
brought  In  after  dark.  It  was  not  customary 
to  lisp  the  bell  or  whistle  for  a  signal.  On  the 
evening  in  question  the  engine  had  no  head- 
light Tbe  plaintiff  rode  on  the  east  end  of 
tbe  engine.  Tbe  engine  backed  west,  and 
when  It  stopped  he  got  down,  and  went  east- 
ward to  look  for  the  switch.  It  was  dark, 
and  there  was  so  much  smoke  from  the  en- 
gine that  plaintiff  could  not  tell  whether  he 
was  between  the  rails.  He  stooped  In  the 
darknees  to  look  for  the  switch.  He  had  no 
light.  The  boss  of  the  roundhouse  had  for- 
bidden him  to  take  his  torch.  While  he  was 
In  this  stooping  position,  the  hostler,  without 
warning,  shifted  the  engine  towards  the 
east,  In  order  to  get  it  out  of  the  way  of  a 


freight  train  which  was  approadifng  on  the 
main  track  from  the  west  Tbis  was  done  In 
obedience  to  a  signal  received  from  towards 
the  west  If  tbe  engine  bad  remahied  stand- 
ing where  It  was,  there  would  have  been  a 
collision  with  the  approaching  train.  Plaintiff 
did  not  look  back  to  see  If  tbe  engine  was 
coming.  He  was  caught  by  the  engine,  and 
thrown  over,  sufferbig  the  loss  of  a  toe  and 
two  fingers  besides  other  Injuries  upon  the 
head,  resulting  in  a  permanent  tremor  In  his 
right  hand,  and  frequent  headaches  and  gen- 
eral weakness.  The  plaintiff,  until  about  15 
days  before  the  accident  bad  worked  In  the 
daytime.  For  these  IS  days  he  had  been  doing 
night  work.  He  had  never  turned  a  switch  be- 
fore. No  one  had  given  him  any  instructions 
about  how  to  do  this,  but  he  bad  seen  others 
do  It  The  switch  levers  were  outside  the 
rails.  The  plaintiff  could  not  speak  or  under- 
stand English  very  well.  He  was,  at  the  time 
of  the  accident,  about  48  years  old.  There 
were  no  rules  regulating  the  running  of  en- 
gines In  the  yard.  The  laborers  about  the  yard 
and  roundhouse  were  subject  to  the  direction 
of  the  hostler  after  he  came  on  duty  at  night 
The  fundamental  questlcw  raised  by  this 
motion  Is  the  effect  If  any,  wrought  upon 
plaintiff's  right  of  action  by  the  repeal  of  sec- 
tion C87,  supra,  by  section  11  of  article  15 
of  the  constitution,  as  was  held  lit  Orlswell  v. 
Railway  Ca,  18  Mont  167,  44  Pac.  525,  33  L. 
B.  A.  554;  for,  as  stated  before,  plaintiff  Is 
endeavoring  to  establish  In  this  case  a  right 
founded  upon  the  statute,  and  this  right 
does  not  exist  unless  It  survived  the  repeal  of 
the  statute.  The  effect  of  the  statute,  so  far 
as  domestic  railroad  corporations  were  con- 
cerned, was  to  abrogate  the  common-law  rule 
governing  tbe  liability  of  a  master  for  an  In- 
Jury  to  his  employs  by  tbe  negligence  of  a 
fellow  employs  engaged  In  a  common  employ- 
ment for  a  common  purpose.  It  established 
In  tbe  territory  the  superior  servant  doctrine, 
and  gave  to  one  employs  injured  by  tbe  neg- 
ligence of  a  superior  a  right  of  action  therefor 
against  the  master  when  tbe  Injured  employs 
was  himself  without  fault  or  negligence. 
Orlswell  V.  Railway  Co.,  supra.  This  right 
did  not  exist  at  tbe  common  law,  and,  under 
the  facts  in  this  case  and  tbe  rule  as  recog- 
nized and  repeatedly  reafflrmed  In  this  state 
since  the  adoption  of  the  constitution,  tbe 
plaintiff  could  not  recover;  for  it  Is  clear  that 
under  this  rule  plaintiff  and  tbe  hostler  were 
fellow  servants  engaged  In  a  common  em- 
ployment for  a  common  purpose,  and  that 
the  Injury  complained  of.  If  not  caused  by 
plalntiflTs  own  act,  was  due  to  the  negligence 
of  tbe  hostler.  Ooodwell  v.  Railway  Co.,  18 
Mont  293,  45  Pac.  210;  Hastings  v.  Railway 
Co.,  18  Mont  493,  46  Pac.  2(U;  Mulligan  ▼. 
Railway  Co.,  19  Mont  135,  47  Pac.  795.  We 
think,  however,  that  a  complete  answer  Is 
found  to  the  question  raised  and  the  conten- 
tion of  tbe  appellant  by  tbe  provision  contain- 
ed In  section  9  of  tbe  schedule  of  the  consti- 
tution.   This  provision  is:    "All  writer  pro- 
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cesses,  prosecutions,  actions,  canses  ot  ac- 
tion, defenses,  claims  and  rights  of  Individu- 
als, associations  and  bodies  corporate  existing 
at  the  time  the  state  shall  be  admitted  into 
the  Union,  shall  continue  and  be  respectively 
executed,  proceeded  with,  determined,  enfor- 
ced and  protected  under  the  laws  of  the 
state."  Here  Is  an  express  provision  that  all 
causes  of  action,  defenses,  claims,  and  rights, 
-without  exception,  of  all  classes  of  Individu- 
als, shall  continue  and  be  enforced  and  pro- 
tected under  the  laws  of  the  state.  No  dis- 
tinction Is  made  between  statutory  rights  and 
those  existing  at  common  law,  nor  between 
those  arising  out  of  torts  and  those  founded 
upon  contract  The  section  seems  to  have 
been  Inserted  in  the  schedule — which  is,  so  to 
speak,  a  general  saving  clause  to  the  constitu- 
tion—ex  industria,  to  meet  Just  such  cases  as 
the  present,  and  to  preserve  all  rights  already 
accrued,  and  either  In  action  or  capable  of 
being  enforced  by  the  ordinary  remedies  pro- 
vided for  this  purpose.  The  framers  of  that 
instrument  evidently  Intended  that  the  terri- 
torial government  should  be  succeeded  by  that 
of  the  state  with  the  least  possible  friction 
and  disturbance.  While  realizing  that  many 
of  the  statutes  of  the  territory  were  not  suit- 
able to  the  changed  conditions  under  the  con- 
stitution, and  would  be  abrogated  thereby 
(Const.  Sched.  S  1),  they  Intended  also  that 
the  rights  of  the  individual  citizen  should  be 
preserved  and  enforced  just  as  effectively  as 
If  the  constitution  had  not  been  adopted. 
There  Is  nothing  in  the  section  showing  any 
intention  to  make  any  exception.  The  lan- 
guage Is  general,  and  Includes  all  rights  and 
claims,  whatever  be  their  character.  There- 
fore the  contention  of  counsel  that  the  repeal 
of  the  statute  destroyed  also  the  right  already 
accrued  thereunder  cannot  be  sustained.  The 
constitution  operated  upon  the  statute  so  as 
to  prevent  other  rights  from  accruing  there- 
under; but  under  Its  saving  clause,  as  ex- 
pressed In  the  section  of  the  schedule  quoted, 
the  right  already  accrued  was  preserved  to  be 
enforced  "under  the  laws  of  the  state,"  what- 
ever they  might  be;  for,  after  the  right  be- 
came fixed.  Its  enforcement  no  longer  depend- 
ed upon  the  statute,  but  was  to  be  governed 
by  the  general  provisions  of  the  C!ode  suitable 
to  the  enforcement  of  all  rights,  without  re- 
gard to  their  origin.  This  being  our  conclu- 
sion. It  Is  not  necessary  to  dlsctiss  what  would 
have  been  the  effect  upon  plaintiff's  right  In 
the  absence  of  this  section  of  the  schedule. 
An  inquiry  upon  this  subject  would  neces- 
sarily lead  to  an  examination  of  the  question 
whether  the  right  asserted  by  the  plaintiff 
under  the  statute  Is  "property"  within  the 
meaning  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  and  whether 
the  section  of  our  constitution  (section  11,  art 
15),  which  repealed  the  statute.  Is  within  the 
malediction  of  the  first  section  of  that  amend- 
ment  We  are  content  to  omit  this  Inquiry. 

Upon  the  other  points  made  by  the  motion, 
we  think  tlie  motion  was  properly  denied. 


Under  the  law  of  this  case  (Criswell  t.  Rail- 
way Co.,  supra)  it  Is  clear  that  there  is  a 
sufficient  showing  as  to  the  negligence  of  the 
hostler  to  go  to  the  Jury.  He  was  bound  to 
exercise  the  same  degree  of  care  towards  the 
plaintiff  as  towards  a  passenger,  and  it  can- 
not be  doubted  that  If  the  plaintiff  had  been 
a  passenger,  the  hostler  would  have  been 
bound  to  give  some  sort  of  signal  before 
starting  the  engine.  The  plaintiff  had  a  right 
to  expect  the  engine  to  remain  where  he  left 
it  until  he  should  give  a  signal  for  the  start 
in  the  usual  way  by  hallooing.  Nor  does  the 
evidence  show  that  a  collision  was  so  immi- 
nent that  the  hostler  could  not  have  given  a 
signal.  His  act  In  starting  the  engine  as  he 
did  was  a  departure  from  the  ordinary  course, 
and  be  should  have  taken  extraordinary  care. 
And  though  It  may  well  be  said  that  the 
plaintiff,  knowing  that  the  defendant  was  ac- 
customed to  rim  its  engines  about  the  yard 
at  night  without  signals  and  lights,  assumed 
all  the  risks  Incident  to  the  ordinary  condi- 
tions. It  cannot  be  claimed  that  this  assump- 
tion on  his  part  contemplated  also  the  dan- 
gers arising  from  conditions  which  could  not 
reasonably  have  been  foreseen  by  him.  Nor 
do  we  think  It  Is  clear  from  all  the  circum- 
stances of  the  case  that  the  plaintiff  was 
guilty  of  such  negligence  In  getting  between 
the  rails  that  he  Is  precluded  from  a  recov- 
ery. It  was  dark,  and  the  vision  was  obscur- 
ed by  the  smoke  emitted  by  the  engine.  He 
states  that  he  could  not  teU  whether  he  was 
without  or  within  the  rails.  Besides,  as  we 
have  stated,  be  Justly  had  a  right  to  sup- 
pose that  the  engine  would  not  move  until  he 
had  signaled  the  hostler.  We  think  It  was 
for  the  jury  to  say  whether,  under  all  the 
circumstances,  the  hostler  used  that  degree  of 
care  called  for  by  the  circumstances,  and 
whether  the  plaintiff  was  sufficiently  circum- 
spect Prosser  v.  Railway  Co.,  17  Mont 
372,  43  Pac.  81,  30  L.  R.  A.  814;  Pyle  v. 
Clark,  25  O.  C.  A  190,  TO  Fed.  747.  This 
case  Is  clearly  distinguishable  from  Aerkfertz 
V.  Humphreys,  145  U.  S.  418,  12  Sup.  Ct  835, 
36  Ij.  Ed.  758,  In  which  the  Injury  complain- 
ed of  was  due  to  a  clear  disregard  on  the 
part  of  the  plaintiff  of  the  most  ordinary  pre- 
cautions under  usual  conditions. 

3.  What  has  just  been  said  touching  the 
sufficiency  of  the  evidence  to  go  to  the  Jury 
renders  It  unnecessary  to  remark  upon  the 
assignment  that  the  evidence  Is  not  sufilrlent 
to  sustain  the  verdict  Viewed  In  the  light 
most  favorable  to  the  defendant.  It  presents 
a  case  proper  to  be  submitted  to  the  jury  up- 
on conflicting  evidence,  and  the  finding  of  the 
jury  thereon  should  not  be  disturbed. 

4.  The  next  contention  made  by  the  appel- 
lant Is  that  the  allegations  In  the  third  amend- 
ed complaint  upon  which  the  last  trial  was 
had,  setting  up  a  failure  on  the  part  of  the 
defendant  to  promulgate  suitable  rales  to 
guide  the  plaintiff  in  the  discharge  of  his  du- 
ties, and  to  instruct  him  therein,  as  culpable 
negligence,  constitute  separate  and  distinct 
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gnaad*  of  recovery;  aaS  fhat  plalatUTi 
rlgbt  of  recovery  as  to  them  la  barred  by  the 
I»t>Tl8l<«8  of  aectlon  47  of  tbe  Code  of  OItU 
Procedure  (C!omp.  St  1887).  This  contention 
la  baaed  upon  tbe  fact  that  tbeae  mattera 
am  alleged  tor  tbe  first  time  In  tbe  last 
amended  complaint,  long  after  the  limitation 
of  tbe  statute  had  run.  But,  whatever  may 
be  Its  merits,  appellant  Is  not  In  position  to 
have  this  question  considered  here.  In  this 
state  the  defense  of  the  statute  of  limitations 
can  be  made  available  only  by  answer  or  re- 
ply. Code  Civ.  Proc.  |  B68;  Laws  1899,  p. 
142.  The  defense  was  Interposed  in  the  prop- 
er way  in  this  case,  but  the  only  attempt  to 
present  the  question  thus  raised  was  by  an  ob- 
jection to  the  evidence  tending  to  show  that 
no  rules  had  been  promulgated  by  the  defend- 
ant regulating  the  running  of  engines  and 
trains  in  the  yard,  tbe  ground  of  the  objec- 
tloa  being  tiiat  the  action,  so  far  as  based 
iqwn  tii'ji  negligence  of  tbe  defendant,  "is 
barred  by  limitation,  and  not  proper  matter 
to  introduce  in  evidence  at  this  time."  This 
objection,  not  being  made  upon  any  lawful 
gronnd,  was  properly  overruled.  T^e  proper 
Bode  to  present  the  question  was  to  request 
as  Instruction  to  the  jury  directing  them  to 
disregard  the  evidence  on  this  point  No 
■ucb  request  was  made.  In  tbe  absence  of 
it,  tbe  defendant  cannot  complain  ot  the  trial 
court  for  its  failure  to  submit  the  question  to 
tbe  Jury.  Ifid«d,  opon  the  record  presented 
her«,  we  ai-e  Joatifled  in  the  conclusion  that 
this  defense  was  abandoned,  and  Lence  that 
DO  reference  was  made  to  it  In  the  Instruc- 
tions. 

6.  Another  contention  made  by  tbe  appel- 
lant is  that  the  court  misdirected  the  Jury  to 
Its  prejudice,  and  failed  to  give  correct  in- 
structions requested.  A  question  of  practice 
Is  presented  here  by  objection  to  tbe  consid- 
eration of  the  instructions,  either  given  or 
refused,  on  the  ground  that  they  are  not 
properly  In  tbe  record.  In  that  they  are  not 
included  in  a  bill  of  exceptions,  and  are  not 
properly  identified.  We  find  tbem  In  tbe  rec- 
ord as  a  part  of  tbe  Judgment  roll,  and  in 
this  condition:  Those  requested  by  tbe  plain- 
tlif  are  together,  following  each  otber  con- 
secutively, properly  numbered,  under  the  gen- 
eral heading  "Instructions  on  tbe  Part  of 
Plaintiff."  Each  one  is  marlced  "GIvai."  At 
tbe  end  of  tbe  last  one  appear  the  words: 
"Indorsed:  Filed  Apr.  8,  1807.  CUnton  C. 
Clark,  Clerk,  by  T.  B.  Booth,  Deputy  Clerk." 
April  8,  1807,  was  the  date  of  the  trial.  In 
tbe  same  way  follow  those  requested  by  the 
defendant  under  the  beading  "Instructions  on 
the  Part  of  Defendant"  They  are  marked 
and  Indorsed  Just  as  are  those  requested  by 
tbe  plaintiff,  except  that  in  two  instances  ad- 
ditions were  made  at  the  end,  which  are  not- 
ed. Then  follow  "Refused  Instructions  Of- 
fered by  Defendant"  These  are  marked  as 
"Refused,"  and  indorsed  "Filed,"  as  are  the 
others.  Subdivision  7  of  section  1080  of  tbe 
Code  at  Civil  Procedure  provides  that  "tbe 


court  Shan  either  glre  each  Instmetlon  as  re- 
quested, ot  positively  refuse  to  do  so^  or  give 
tbe  instruction  with  a  modification,  and  abaU 
mark  or  indorse  npon  each  instmetlon  so  of- 
fered in  ancb  manner  ao  ttiat  It  shall  dis- 
tinctly appear  what  instructions  were  given 
In  whole  or  in  part,  and,  in  like  manner, 
those  refused.  All  instructions  given  by  the 
court  must  be  filed,  together  with  those  re- 
fused, as  a  part  of  tbe  record."  In  the  fol- 
lowing subdivision  (subdivision  8)  it  la  fur- 
ther provided  that  the  charge  of  the  oonrt; 
the  Instructions  given,  and  the  modifications 
thereof,  and  the  refusal  to  give  instructions 
shall  be  deemed  excepted  to,  and  no  bill  ot 
exceptions  is  required.  S^ntber,  section  llSl, 
Id.,  provides  that  tbe  instructions  and  charge 
of  the  court  are  oeemed  to  have  been  ex- 
cepted to,  and  no  bill  of  exceptions  is  requir- 
ed. Section  1196,  Id.,  directs  what  papers 
tbe  judgment  roll  shall  contain,  and,  among 
others,  are  enumerated  "all  orders,  matters, 
and  proceedings  deemed  excepted  to  with- 
out bill  of  exceptions."  Tbe  Judgment  roll, 
with  otber  papers  named,  constitutes  the  rec- 
ord on  appeal.  Id.  }  1170.  These  provisions 
of  the  statutes  set  at  rest  any  question  as  to 
the  prop«  method  to  pursue  to  bring  the  In- 
structions before  this  court  for  review.  In- 
deed, aiter  they  pass  Into  the  hands  of  the 
trial  court  the  duty  of  preserving  them  and 
making  them  a  part  of  the  record  devolves 
upon  the  court  and  Its  officers,  and  nothing 
further  is  required  by  the  parties.  The  par- 
ties may,  if  they  choose,  include  tbem  in  a 
bill  of  exceptions^  and  present  tbem  in  tbl» 
way,  but  this  course  Is  entirely  uimecessary, 
and  involves  useless  labor.  Tbe  cases  cited 
by  counsel  tn  support  of  his  claim  that  the- 
instructions  must  be  contained  in  a  bill  of 
exceptions  formally  settled  are  founded  npon 
different  statutes  from  ours,  and  are  not  Ift 
point 

Neither  do  we  tbink  there  is  any  force  la 
tbe  argument  that  the  instructions  are  not 
properly  identified  as  those  actually  given  as- 
requested,  or  as  modified,  or  as  actually  re- 
quested and  refused.  We  find  them  in  the 
record,  with  certain  Indorsements  and  nota- 
tions upon  them.  They  are  tn  tl,,  place 
where  they  should  be  found.  These  indorse- 
ments and  notations  upon  them  Indicate  that 
they  are  what  they  purport  to  be.  There  1» 
nothing  before  us  to  show  the  contrary.  Hie 
statute  declares  that  tbe  prima  facie  pre- 
sumption is  "that  official  duty  has  been  reg- 
ularly performed."  Code  Civ.  Proc.  I  3266, 
subd.  15.  Indulging  this  presumption,  we 
must  conclude  that  the  instructions  in  the 
record  were  put  there  by  the  trial  court  and 
its  officers.  But  counsel  Insists  that  they  are 
not  signed  by  the  attorneys  who  requested 
them,  in  obedience  to  tbe  requirement  of  the 
first  part  of  section  1080,  supra.  We  take  It 
that  this  requirement  is  made  for  the  ben- 
efit of  the  Judge  of  the  trial  court  to  aid  him 
in  the  discharge  of  his  duties.  He  could  not 
be  put  la  error  for  refusing  to  give  instnuv 
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tlont  requested  imless  the  party  requesting 
them  should  do  so  In  conformity  trlth  the 
statute;  but,  U  be  cbooaes  not  to  require  a 
strict  compliance,  and  proceeds  to  Identify  the 
Instructions  given  and  refused,  as  -nrell  as 
the  modiflcatlons  made  of  any  of  those  given, 
as  la  required  of  him  by  section  1060,  supra, 
and  to  make  them  a  part  of  the  Judgment 
roll,  as  In  this  case,  bis  duties  have  been  ful- 
ly discharged,  and  the  record  Is  properly 
made. 

The  conclusion  already  reached  that  the 
statutory  and  not  the  common-law  rule  of 
liability  applies  to  this  case,  and  that  the 
evidence  warranted  a  submission  of  It  to 
tbe  jury  upon  the  question  of  the  hostler's 
negligence  and  the  contributory  negligence 
of  the  plalntill,  disposes  of  all  the  questions 
raised  upon  the  Instructions  save  one.  This 
arises  upon  Instruction  3  given  at  platntilTs 
request,  which  reads  as  follows:  "You  are 
Instructed  tliat  If,  from  all  the  evidence, 
you  believe  that  plaintiff  was  worlilng  un- 
der the  orders  and  directions  of  the  hostler, 
and  tbat  It  was  his  duty  to  obey  such  or- 
ders, and  that  at  said  time  the  defendant,  by 
Its  hostler,  might  have  avoided  said  injury 
by  the  use  of  proper  signals  or  warning,  or 
by  having  a  headlight  on  |ta  engine,  and  If, 
from  tbe  evidence,  you  further  believe  that 
at  the  said  time  defendant  neglected  to  have 
said  headlight,  or  give  such  warning,  then 
you  have  tbe  right  to  determine  whether  or 
not  said  neglect  caused  the  accident;  and  if 
you  believe  from  the  evidence  tbat  It  did, 
and  that  the  plaintiff  was  without  negli- 
gence, or,  if  negligent,  that  his  negligence 
was  not  the  proximate  cause  of  the  Injury, 
then  you  should  return  a  verdict  for  the 
plaintiff."  Appellant  complains  that  this  in- 
struction does  not  state  correctly  the  law 
of  contributory  negligence,  and  that  the  vice 
of  it  consists  in  its  telling  the  Jury  that, 
though  plaintiff  might  be  barred  of  bis  recov- 
ery by  his  own  negligence,  yet  such  negli- 
gence, to  be  a  bar,  must  be  the  sole  proxl- 
nate  cause  of  the  injury  for  which  he  was 
so(>l:Ing  compensation.  Mr.  Beach  defines 
contributory  negligence  as  follows:  "Con- 
tributory negligence,  in  its  legal  slgnlflea- 
tlon,  is  such  an  act  or  omission  on  tbe  part 
of  a  plaintiff  amounting  to  a  want  of  ordi- 
nary care,  as,  concurring  or  co-operating  with 
the  negligent  act  of  the  defendant,  Is  a  prox- 
imate cause  or  occasion  of  the  injury  com- 
plained of."  Beach,  Contrlb.  Neg.  {  7.  Mr. 
Thompson  defines  the  phrase  thus:  "In  or- 
der to  con.stltute  such  negligence  as  will  bar 
&  recovery  of  damages,  these  two  elements 
must  In  every  case  concur:  (1)  A  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  or, 
where  the  action  is  for  damages  resulting  in 
death,  a  want  of  ordinary  care  on  tlie  part 
of  the  person  killed;  (2)  a  proximate  con- 
nection between  this  want  of  ordinary  care 
and  the  Injury  complained  of."  Thomp.  Neg. 
4  3,  p.  1148.  The  principle  embodied  In  these 
definitions  Is  that,  in  oider  that  there  may 


be  any  contributory  negligence  on  platntltra 
part,  there  must  be  negligence  also  on  the 
part  of  the  defendant  having  a  direct  and 
proximate  causal  relation  to  the  injury.  Neg- 
ligence proximately  causing  the  izijury  la 
necessary  to  render  the  defendant  liable. 
Negligence  on  plaintifTs  part,  which  Is  * 
proximate  cause,  is  necessary  to  bar  a  recoT- 
ery  on  the  ground  of  contributory  negligence. 
If  defendant's  negligence  is  the  sole  proxi- 
mate cause,  there  is  no  contributory  negli- 
gence. If  the  plaintiff's  negligence  is  the 
sole  proximate  cause,  then  no  negligence 
is  attributable  to  the  defendant  Obviously, 
therefore,  the  negligent  acta  of  plaintiff  and 
defendant  must  concur  and  operate  together, 
each  contributing  proximately  to  cause  the 
injury  complained  of.  If  this  condition  does 
not  exist,  then  there  Is  no  question  of  con* 
trlbutory  negligence.  7  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  373,  374;  Payne  v.  Railroad  Co. 
(Mo.  Sup.)  31  S.  W.  8S6;  Thomp.  Neg.  pp. 
114H-1153. 

Applying  these  principles  to  test  tbe  in- 
struction complained  of,  we  must  conclude 
that  appellant's  position  is  correct  The 
jury  are  told  that,  though  the  plaintiff  was 
negligent,  be  was  not  precluded  from  a  re- 
covery unless  his  negligence  was  the  proxi- 
mate cause  of  the  injury.  The  use  of  the 
article  "the"  with  Its  specifying  and  parti- 
cularizing force,  as  opposed  to  the  indefi- 
nite article  "a,"  which  should  have  been 
used,  excludes  the  idea  of  any  other  concor- 
ring  cause.  The  article  "the,"  in  the  sense 
in  which  It  Is  here  employed,  designates  one 
particular  from  a  class  or  number,  disassociat- 
ing it  from  others  of  the  same  class.  Atten- 
tion is  thus  called  to  the  particular  object 
singled  out  of  the  class,  and  thus  individual- 
ized. The  indefinite  "a,"  used  in  place  of  it 
would  have  mijant  "one"  or  "one  or*  the 
class,  or,  in  this  instance,  one  of  tbe  two 
contributing  causes.  From  the  particular 
phrase  In  which  the  definitive  "the"  is  used, 
tlie  Jury  could,  and  perhaps  did,  infer  that 
tbe  plaintiff,  though  guilty  of  negligence 
which  could  be  called  an  approximate  cause 
of  the  injury,  should  nevertheless  be  held  not 
barred,  unless  the  proof  showed  that  his 
negligence  was  the  sole  causal  agency  in 
producing  the  Injury.  Tbe  rule  thus  stated 
for  the  guidance  of  the  jury  omits  one  of 
the  essential  elements  in  the  definition  of 
contributory  negligence.  It  appearing  from 
the  proof  that  It  was  proper  to  submit  the 
question  to  tbe  Jury,  the  defendant  was  en- 
titled to  have  it  submitted  under  a  correct 
statement  of  the  law.  The  error  complained 
of  in  this  instruction  might  possibly  have 
been  disregarded  as  an  Inadvertence,  and 
without  prejudice,  had  the  law  on  this  point 
been  generally  correctly  stated  elsewhere 
through  tbe  instructions;  but  such  was  not 
the  case.  Wherever  this  principle  was  re- 
ferred to  In  the  instructions,  the  same  er- 
ror was  committed.  We  cannot  say  that 
tbe  appellant  was  not  prejudiced  by  it    Par* 
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rln  T.  RaHway  Co.,  22  Mont  290,  66  Pac. 
315.  It  is  regrettable  that  this  case  must  be 
reversed  upon  a  ground  apparently  so  tech- 
nical. Our  only  course,  however,  Is  to  de- 
clare the  law  as  we  find  it,  without  regard 
to  any  hardship  that  may  result  in  this  par- 
ticular instance.  Let  the  judgment  and  or- 
der be  reversed,  and  the  cause  be  remanded 
for  a  new  trial.    Reversed  and  remanded. 

PIGOTT,  J.,  concura 

HCKT,  J.  I  dissent;  not  however,  with- 
out appreciation  of  the  dittlculty  of  the  point 
on  which  reversal  is  ordered,  and  I  agree 
that  there  Is  carelessness  in  the  use  of 
words  employed  in  the  instruction  deemed 
prejudicial.  I  think,  though,  that  the  definite 
article  "the,"  as  used  In  the  instruction  held 
bad,  particularized  the  subject  of  proximate 
cause  which  was  being  spoken  of  by  the 
court  without  going  to  the  extent  of  limiting 
the  jury  to  the  consideration  of  one,  and 
only  one,  proximate  cause  within  the  sever- 
al proximate  causes  embraced  in  the  general 
subject  80  particularized:  that  Is  to  say, 
while  I  believe  the  Jury  were  directed  to 
the  subject  of  proximate  causes  by  the  In- 
struction, still  there  was  no  one  specinl  lim- 
itation within  the  bounds  of  that  subject  by 
which  they  were  exclusively  concluded.  This 
opinion  is  strengthened  by  the  statement  that 
elsewhere  in  the  charge  a  correct  definition 
of  proximate  cause  was  given.  I  believe, 
therefore,  that  the  Inference  of  a  "sole  causal 
agency,"  spoken  of  by  the  Chief  Justice  as 
perhaps  having  been  drawn  by  the  Jury, 
could  not  reasonably  have  been  drawn,  and 
that  it  involves  too  technical  a  construction 
of  the  language  embraced  in  the  instruction. 
T  do  not  approve  the  language  of  the  instruc- 
tion, yet  I  cannot  think  Its  fault  was  calcu- 
lated to  mislead  or  did  mislead.  I  think  the 
judgment  should  be  affirmed. 


(21  Utah  239) 

WE?T  POINT  IHR.  CO.  t.  MORONI  &  MT. 
PLEASANT  IRR.  DITCH  CO.  et  al. 

(Supreme  Court  of  Utah.    March  29.  1900.) 

OBSTRUCTION  AND  DIVERSION  OF  WATER— AC- 
TION FOR  INJUNCTION-NECESSARY  PARTIES 
—FACTS  NECESSARY  TO  >  AINTAIN— WATt.,R 
RIGHTS— UPPER  AND  LOWER  APPROPRIA- 
TORS— CONFLICTING  TESTIMONY. 

1.  In  an  action  brought  solely  to  restrain  de- 
fendiuits  from  obstruclins  the  flow  of  certain 
waters,  where  it  nppenrs  that  diirinc  the  period 
conipliiinrd  of  other  persons,  not  parties  to  the 
action,  diverted  water  from  the  same  stream  to 
such  an  extent  that  it  cannot  be  8uflicienti.v 
shown  that,  but  for  the  acts  of  the  parties  not 
sued,  no  injury  would  have  resulted  to  the  plaia- 
tilT.  an  injunction  will  not  be  (tranted. 

2.  In  order  to  snecessfnlly  maintain  an  In- 
junction proceedinR,  it  must  appear  that  the 
acts  of  those  sued  caused  the  injnr,v.  and  that, 
if  such  acts  are  continneti.  damages  will  follow. 

3.  Before  an  appropriator  of  water  can  be  en- 
joined for  diversion  by  an  apiwopriator  further 
down  the  stream,  it  must  satisfaotorily  appear 
ihat  had  the  water  been  ulioweU  to  pass  down 


the  stream,  it  would  have  reached  plaintifiTs 
ditch. 

4.  in  an  equitable  action,  although  the  testi- 
mony may  have  been  contiicting,  if  there  is  tes- 
timony to  8upi>ort  tlie  fiu.diui;s  it  must  he  held 
sutiieient  on  appeal. 

(i»yliabi<«  by  the  Court.) 

Appeal  from  district  court  Seventh  district; 
Ogden  Hiles,  Judge. 

Action  by  the  West  Point  Irrigation  Oom- 
pauy  against  the  Moroni  &  Mt  Pleasant  Irri- 
gation Ditch  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff.  In  Its  complaint  claims, 
among  other  things,  that  It  Is  the  owner  of 
one-half  of  all  the  water  of  Sanpitcb  river, 
Sanpete  count.v,  flowing  between  what  is 
known  as  the  "Rock  Dam,"  near  Moroni  city, 
and  the  head  of  plaintiff's  ditch,  which  Is 
about  five  miles  below,  from  the  15th  day  of 
November  of  each  year  to  the  1st  day  of  July 
of  the  succeeding  year,  and  all  of  said  water 
flowing  therein  during  the  remainder  of  the 
season;  that  during  the  years  1893,  1894, 
and  1805,  defendants,  by  means  of  dams  and 
ditches  in  said  river  above  the  rock  dam.  di- 
verted large  portions  of  said  water  from  the 
river,  and  prevented  the  same  from  flowing 
down  to  plaintiff's  ditch  and  dams,  to  plain- 
tifT's  damage,  and  prays  for  an  injunction. 
The  defendants  deny  the  allegations  in  the 
complaint,  and  claim  the  ownership  of  the 
water,  and  plead  the  statute  of  limitations. 
So  far  as  material,  the  trial  court  found.  In 
substance:  (3)  That  in  the  year  ISGl  rock 
da  in  was  completed  In  the  bed  of  the  river, 
and  has  since  been  maintained  as  a  tight 
dam  during  the  Irrigation  season,  with  the  In- 
tention to  divert  at  that  point  the  waters  of 
the  river,  and  during  the  dry  season  all  the 
water  at  said  dam;  and  the  ditches  connected 
therewith  have  been  diverted  and  taken  out 
(4)  That  the  water  appropriated  by  the  plain- 
tiff was  of  the  overflow  and  surplus  water 
coiulii?  Into  the  river  below  the  rock  dam.  (5) 
Tliat  lu  ISOO,  settlers  at  Moroni  appropriated 
ail  the  water  of  the  river  during  the  dry  sea- 
son for  irrigating  their  lands,  and  thereafter 
continued  to  use  the  same  by  common  consent 
and  under  agreed  rules  for  many  years,  until 
the  organization  of  the  defendant  corpora- 
tions, for  the  benefit  of  said  citizens  and  ap- 
proprlators,  and  distributed  the  water  alxive 
said  S.  K  Field  and  Canal  dam;  and  said  cor- 
porations succeeded  to  all  the  rights  of  said 
citizens,  and  ever  siuce  have  controlled  and 
distributed  said  water  by  the  consent  and 
authority  of  said  original  settlers  and  appro- 
priators.  (C)  That  defendant  corporations  have 
no  interest  in  the  rock  dam  or  the  ditches  con- 
nected with  said  dam,  but  other  persons  have 
owned  and  controlled  the  same.  (7)  That 
each  year  since  the  organization  of  the  plain- 
tiff corporation  other  persons,  not  parties  to 
this  suit,  during  the  dry  and  irrigating  season. 
have  diverted  the  waters  of  said  river  flow- 
ing through  and  seeping  In  below  the  said  rock 
dam  and  above  the  plaiutilTB  dam;   that  the 
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dry  season  onllnarlly  commences  each  year 
aV>out  the  irith,  or  middle,  of  June.  (8)  TUat 
tncli  year  since  the  oi'gnuI%atlon  of  the  plain- 
tiff cori)oration  other  persons,  not  parties  to 
this  stilt,  have  diverted  the  waters  of  said 
river  during  the  dry  season  from  above  the 
faiil  rocii  dam.  (0)  That,  on'inp;  to  the  con- 
tiguratiou  of  the  country,  and  the  character 
of  the  soil  in  the  vicinity,  a  large  proportion 
of  the  entire  quantity  of  the  water  appropri- 
ated and  diverted  from  the  river  by  the  de- 
fendant corporations,  and  other  parties,  not 
parties  to  this  suit,  each  season,  finds  its 
way  back  into  the  river  bed  at  or  near  the 
said  rocli  dam  by  seepage;  that  said  seepage 
water  has  not  been  restrained  or  diverted  by 
either  of  the  defendants.  (10)  That  the  de- 
fendant the  Moroni  &  Mt.  Pleasant  Company 
did,  in  the  year  189-,  by  means  of  an  en- 
larged and  practically  a  new  dltcb,  divert 
large  quantities  of  the  waters  of  said  river 
at  a  point  on  the  N.  E.  %  of  section  15,  town- 
ship 14  S.,  range  4  E.,  near  the  east  section 
line  thereof,  and  controlled  and  distributed 
the  same  for  the  purpose  of  irrigating  a  large 
area  of  new  lands;  that  there  were  several 
dame  and  ditches  below  this  said  point  of  di- 
version and  above  said  rock  dam,  older  in 
time  than  West  Point,  the  plaintiff's  ditch 
and  dam,  and  a  large  proportion  of  the  water 
theretofore  used  In  said  older  ditches,  upon 
the  completion  of  the  Moroni  &  Mt.  Pleasant 
Company's  ditch,  were  transferred  to  and  di- 
verted on  the  other  lands  by  means  of  said 
new  ditches,  since  18U4;  that  during  the  time 
of  the  use  by  the  Moroni  &  Mt.  Pleasant 
Company  of  the  said  new  dam  and  ditch  each 
year  since  its  completion,  during  the  dry 
season,  the  several  dams  and  ditches  below 
the  point  of  diversion  and  almve  the  rock  dam 
were  diverting  the  waters  of  the  river  to  the 
extent  of  their  capacities.  (11)  That  the 
quantity  of  water  flowing  each  season  in 
the  said  river  has  been  increased  from  year 
to  year  to  the  present  time  by  means  of  the 
appropriation  of  water  from  other  sources, 
and  a  large  increased  area  of  Irrigation  above 
the  dam  and  ditches  of  the  defendant  com- 
panies at,  near,  and  adjacent  to  the  town  of 
Pairview,  which  said  increased  flow  Is  used 
by  all  the  persons  appropriating  water  from 
the  stream  above  the  plaintiff's  dams  and 
ditches:  but  I  am  unable  to  determine  from 
the  evidence  what  proportion  thereof  is  or 
has  been  appropriated  by  either  of  the  de- 
fendant companies.  (12)  That  all  of  the  wa- 
ters of  said  river  flowing  therein  above  the 
rock  dam  are,  during  each  iiTigating  spason, 
appropriated  and  used  by  the  defendant  cor- 
porations and  a  number  of  other  persons,  not 
parties  to  this  suit,  r>ome  prior  in  time  and 
rl);ht  and  others  subsequent  in  time  and  right 
to  the  plaintiff  corporation;  that  neither  of 
tlie  defendant  corporations  have  during  the 
years  18tt3,  1804,  or  1880,  acting  in  concert 
or  otherwise,  diverted  from  the  said  Sanpitch 
river  any  of  the  waters  thereof,  to  which  the 
plaintiff  was  entitled,  or  to  its  damage  or  in- 
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Jury;  that  plaintiffs  stockholders  have  lost 
no  crops  and  have  suffered  no  injury  by  rea- 
son of  the  use  of  the  waters  of  said  river  by 
the  defendant  corporations.  Upon  such  ttnd- 
Ings,  so  made,  a  decree  was  entered  in  favor 
of  the  defendants.  The  plaintiff  pleads  and 
alleges  the  Insufficiency  of  the  evidence  to 
Justify  the  findings. 

W.  K.  Reid  and  Rawlins,  Thurman,  Hurd 
&  Wedgwood,  for  appellant  Richards  &  Va- 
rlan,  for  respondents. 

After  stating  the  facts,  MIXER,  J.,  deliver- 
ed the  opinion  of  the  court. 

The  relief  prayed  in  the  complaint  was  for 
an  injunction  to  prevent  the  defendants  from 
obstructing  the  flow  of  water  of  Sanpitch 
river  to  plaintiff's  dam  and  ditches.  It  was 
not  an  action  to  quiet  title.  Plaintiff  claim- 
ed the  water  flowing  south  of  the  rock  dam 
to  his  ditch.  The  S.  E.  Field  and  Canal  dam 
is  aI)out  two  miles  up  the  river,  and  east  of 
the  rock  dam.  Defendants'  main  ditch  is  tak- 
en out  just  above  the  latter  dam,  and  runs 
in  a  westerly  course  down  the  river,  and  wa- 
ters a  large  quantity  of  land.  Between  these 
two  dams  are  five  ditches  owned  by  other 
persons,  not  parties  to  this  action,  which 
carried  water  from  the  river  during  the  period 
mentioned  In  the  complaint.  It  also  appears 
that  the  defendants  maintain  an  enlarged 
ditch  Intersecting  the  river  below  the  S.  E. 
Field  and  Cannl  dam,  through  which  water 
Is  taken,  and  some  of  the  water  which  for- 
merly ran  through  their  other  ditches  was 
transferred  Into  this  enlarged  ditch,  and  is 
used  by  the  defendants.  It  does  not  appear 
that  the  plaintiff  made  any  motion  to  amend 
his  complaint  as  to  parties  either  at  the  close 
of  bis  case  or  that  of  the  defendants.  The 
case  was  Hubmitted  to  the  court  upon  the 
pleadings  and  the  testimony,  and  the  injunc- 
tion was  thereafter  denied.  The  testimony 
tends  to  show  that  the  people  of  Moroni  ap- 
propriated all  the  waters  of  the  river  flowing 
down  to  the  S.  E.  Field  and  Canal  dam  In 
18(i0,  and  that  the  respondents  have  succeed- 
ed to  such  appropriation  for  the  use  and  bene- 
fit of  the  people;  that  the  appellant's  prede- 
cessors appropriated  only  the  overflow  and 
seepage  waters  which  came  Into  the  river  bed 
below  the  rock  dam;  that  the  first  appropria- 
tion and  use  of  these  waters  was  inyignif- 
icant.  and  for  a  limited  number  of  acres,  but 
that  In  1874  and  1877  the  more  extended  use 
of  the  present  time  was  first  made:  that  the 
natural  volume  of  the  stream  has  not  become 
larger,  but  that  the  enlarged  use  of  the  wa- 
ters during  the  early  or  high-water  sea.son 
has  resulted  In  storing  the  water  for  a  time 
in  the  soil,  and.  as  a  consequence,  by  seepage 
back  Into  tiie  river  bed,  resulted  In  an  increas- 
ed fiow  during  the  dry  or  low-water  sea.son. 
and  that  this  Is  also  true  of  the  river  below 
the  rock  dam;  that  this  seepage  water  has  not 
been  restrained  or  diverted  by  resjiondents, 
and  that  all  the  waters  flowing  In  the  river 
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aboTe  the  rock  dam  are  used  and  appropri- 
ated by  respondents,  and  by  others,  not  par- 
ties, whose  rights  are  both  prim  and  subse- 
quent in  time  to  appellant's;  that  below  the 
dam  others,  not  parties,  are  using  the  waters. 
It  also  appears  that  roclx  dam  was  not  con- 
trolled by  the  respondents,  but  by  other  peo- 
ple, not  parties  to  the  action.  In  the  years 
1893,  1894,  and  1895,  during  which  period 
plaintiff  claims  an  interference  with  his  wa- 
ter, seyeral  persons,  other  than  the  respond- 
ents, diverted  water  from  above  the  rock 
dam  through  ditches  over  which  the  respond- 
ents had  no  controL  Some  of  these  ditches 
diverted  water  appropriated  by  the  owners 
before  and  some  after  appellant's  appropria- 
tion of  water  by  seepage  and  overflow  below, 
the  rock  dam.  These  approprlators  of  wa- 
ter between  the  S.  E.  Field  and  Canal  dams 
claimed  under  an  Increased  supply  through 
seepage  and  percolation,  and  the  dams  have 
been  kept  as  tight  as  circumstances  would 
pennlt  during  the  ordinary  low-water  sea- 
son, thereby  discharging  water  at  each  dam. 
It  does  not  appear  that  any  one  of  the  de- 
fendants or  other  persons  not  parties  here 
deprived  the  plaintiff  of  the  water  to  which 
he  is  entitled.  It  is  true  that  in  ordinary 
cases  any  one  of  many  Joint  tort  feasors  may 
be  made  liable  for  the  whole  damage  proved. 
If  the  above  rule  is  applicable  In  an  equity 
case  like  this,  any  one  who  has  diverted  some 
water  might  be  held  liable  in  damages  to  one 
who  owned  the  whole  of  the  water.  But  the 
appellant  does  not  own  all  of  the  water. 
What  he  does  own  mostly  arises  from  seep- 
age, percolation,  and  surplus  water  below  the 
rock  dam.  The  wrongful  taking  of  the  wa- 
ter is  charged  against  the  defendants,  but 
other  parties,  not  made  defendants,  also  took 
water.  It  does  not  sulllciently  appear  how 
much  was  taken  by  each.  The  water  claim- 
ed may  be  that  which,  after  lieing  used  above, 
continued  to  seep  or  percolate  back  into  the 
bed  of  the  river,  either  above  or  below  the 
rock  dam.  Such  water  may  belong  to  those 
who  appropriated  water  in  the  stream  above 
the  rock  dam  prior  to  the  appropriation  of  the 
appellant.  In  such  a  case  as  this,  when  sev- 
eral jiarties  are  sued  in  an  e(]uity  proceeding, 
and  it  appears  that  other  perstms  than  the 
defendants,  who  have  not  been  made  par- 
ties to  the  action,  have,  during  the  same 
period,  diverted  water  from  the  same  stream 
to  such  an  extent  that  It  cannot  be  sufficiently 
shown  that,  but  for  the  acts  of  the  parties  not 
sned,  no  injury  would  have  resulted  to  the 
plaintiff,  an  injunction  will  not  be  granted 
in  an  action  brought  solely  for  that  purpose. 
In  sucli  cases  It  nuist  appear  that  the  acts  of 
those  sued  caused  the  injury,  and  that,  if  such 
acts  are  continued,  damages  will  follow.  In 
Hillman  v.  Xewlngton,  CtT  Cal.  56,  It  was 
held:  "It  is  not  at  ail  improbable  that  no 
one  of  the  defendants  deprives  the  plaintiff 
of  the  amount  to  which  lie  is  entitled.  If 
not,  npon  what  ground  could  he  maintain  an 
action  against  any  one  of  them?    If  he  were 


entitled  to  all  the  water  of  the  creek,  then 
every  i)erson  who  diverted  any  of  it  would 
be  liable  to  him  in  an  action.  But  he  is  only 
entitled  to  a  certain  specific  amount  of  it, 
and,  if  it  is  only  by  the  joint  action  of  the  de- 
fendants that  he  Is  deprived  of  that  amount, 
it  seems  to  us  that  the  wrong  Is  committed  by 
them  Jointly,  because  no  one  of  them  alone 
is  guilty  of  any  wrong.  Each  of  them  di- 
verts some  of  the  water;  and  the  aggregate 
reduces  the  volume  below  the  amount  to 
which  the  plaintiff  is  entitled,  although  the 
amount  diverted  by  any  one  would  not  It 
Is  quite  evident,  therefore,  that  without  unity 
or  concert  of  action  no  wrong  could  be  com- 
mitted; and  we  think  that  in  such  a  case,  all 
who  act  must  be  held  to  act  Jointly."  A  court 
of  equity  could  not  be  expected  to  enjoin  an 
approprlator  of  water  furthest  up  the  stream 
without  satisfactory  proof  that  the  water  so 
claimed  to  be  diverted  would  have,  had  it 
been  allowed  to  pass  down  the  stream,  reach- 
ed plaintiff's  ditch.  While  one  or  all  who 
take  water  might  be  sued,  the  parties  who 
are  sued  should  not  be  enjoined  until  it  ap- 
pears that  their  acts  caused  the  injury  com- 
plained of.  Notwithstanding  the  able  argu- 
nient  and  brief  of  counsel  for  the  appellant, 
we  are  compelled  to  hold  that,  although  the 
testimony  was  conflicting,  there  was  suffi- 
cient to  sustain  the  findings  of  the  court. 
Klopenstine  v.  Hays,  57  Pac.  712,  20  Utali, 
— .  We  have  examined  the  other  questions 
presented  In  the  record,  but  find  no  reversi- 
ble eiTor  in  the  rulings  CMnpIained  of.  The 
Judgment  of  the  district  court  is  afilrmed, 
with  costs,  but  without  prejudice  on  the  part 
of  appellant  to  commence  and  prosecute  an- 
other action. 

BARTCH,  C.  J.,  and  BASKIN,  J.,  concur. 


(21  Ut.ib  3<8) 

TIIUM  V.  PIXGREB  et  al. 

(Supreme  Court  of  Utah.     April  11,  1900.) 

RECEtVER    IN    STATE    TOItRT  —  JURISDICTION 

OVER   PROPERTY— COU. STY    WARRANTS 

—SITUS— ATTACHMENT. 

1.  Wliore  a  rcccivor  hns  lipon  appointed  by  a 
stiite  CHiirt,  or  property  lias  lieen  tran.sferred  by 
oiM'ration  of  law,  such  receiver  has  no  extrater- 
ritorial jurisdiction  over  property,  except  that 
which  is  fouud  within  the  territorial  limits  of 
the  state  wlierein  he  was  appointed,  and  such 
transfers  hove  no  force  upon  property  outside 
of  the  state  wiiere  tliey  arc  made. 

2.  Whore  Idaho  county  warrants,  the  prt^i- 
erty  of  an  Idaho  bankinj?  concern,  are  pledged  in 
New  York  City  prior  to  the  appointment  of  a  re- 
ceiver for  the  bank  in  Idaho,  they  are  liable  to 
seizure,  in  an  attachment  proceeding,  under  sec- 
tion 048  of  the  New  York  Coile  of  Procedure, 
in  an  action  brought  by  a  cr(Hlitor  of  the  Idaho 
concern,  subject  only  to  the  lien  of  the  pledge: 
for,  being  property  in  which  defendant  bank  had 
an  interest,  and  being  held  in  possession  of  the 
bank  in  New  York  City,  the  warrant.s  had  a 
situs  in  New  York,  were  snliject  to  the  same 
rules  as  other  personal  property  of  like  charac- 
ter, and  were  lialiie  to  seizure  and  sale  imder  a 
writ  of  attachment. 

.3.  While  an  attachment  proceeding  without 
perduuai  service  forms  no  basis  for  a  personal 
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judgment  in  the  state  of  New  Tork,  and  can 
affect  only  property  found  within  tlie  jurisdic- 
tion, Idaho  county  warrants,  made  payable  to 
bearer,  and  capable  of  transfer  without  indorse- 
ment, found  within  the  state  of  Xew  York,  are 
there  subject  to  attachment.  The  res  Ijeing 
within  the  state,  the  court  had  jurisdiction  of  it. 
(Syllabus  by  the  Court.) 

Appeal  from  dlatrlct  court,  Salt  Lake 
covin ty;    Ogdea  Hiles,  Judge. 

Action  by  C.  K  Thum,  receiver  of  C.  Bunt- 
ing &  Co.,  Bankers,  against  James  Plngree 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

The  record  in  this  case  shows:  That  C. 
Bunting  &  Co.,  Bankers,  a  TJtah  corporation, 
was  doing  a  general  banking  business  at 
Blackfoot,  Idaho,  on  the  lath  day  of  Febru- 
ary, 1807.  That  about  the  1st  day  of  De- 
cember, 1896,  said  Bunting  &  Co.  borrowed 
of  the  Chase  National  Bank  of  New  York 
City  $10,000  upon  its  promissory  note,  and 
pledged  as  security  therefor  with  said  bank 
J7,238.09  of  county  warrants  Issued  by  Bing- 
ham county,  Idaho,  and  warrants  of  the  par 
value  of  $5,867.48  Issued  by  Fremont  coun- 
ty, Idaho.  These  warrants  were  payable  to 
bearer  at  the  county  seat  of  the  respective 
counties  at  maturity.  Bunting  &  Co.  being 
in  falling  circumstances,  the  First  National 
Bank  of  Pocatello,  Idaho,  brought  an  action 
In  Idaho  against  said  company,  setting  up 
the  facts,  and  asked  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  assets  of  the 
company.  Thereupon  C.  E.  Thum,  the  plain- 
tiff here,  was  appointed  general  receiver  of 
C.  Bunting  &  Co.,  Bankers,  on  or  about  the 
loth  day  of  February,  1897.  At  the  time  of 
the  failure.  Bunting  &  Co.  was  owing  to  the 
First  National  Bank  of  Ogden,  on  an  over- 
draft, the  sum  of  $4,608.11,  which  Indebted- 
ness was  on  the  24th  day  of  February,  1897, 
assigned  to  the  American  Exchange  National 
Bank  of  New  York  City.  On  February  25, 
1897,  said  last-named  bank  brought  suit  In 
the  supreme  court  of  New  York  against  C. 
Bunting  &  Co.,  Bankers,  upon  said  Indebted- 
ness on  said  overdraft,  and  on  the  same  day 
caused  a  writ  of  attachment  to  issue  In  said 
action  under  the  laws  of  the  state  of  New 
York,  and  said  attachment  was  levied  on  the 
warrants  so  held  In  possession  of  the  Chase 
National  Bank.  On  July  2,  1897,  judgment 
was  rendered  In  said  court  In  favor  of  the 
American  Exchange  National  Bank  for  the 
sum  of  $4,860.23,  and  thereafter  execution 
was  issued  on  said  attachment  and  levied 
upon  said  warrants,  which  were  sold  on  said 
execution  to  the  American  Exchange  Na- 
tional Bank  of  New  York.  The  latter  bank 
then  paid  the  amount  still  due  the  Chase  Na- 
tional Bank,  for  which  said  warrants  were 
held  as  security,  and  took  Into  its  possession 
the  warrants  In  question,  and  thereafter  as- 
signed the  same  to  the  First  National  Bank 
of  Ogden,  which  at  the  time  of  the  com- 
mencement of  thla  action  held  in  its  posses- 
sion all  said  warrants,  except  about  $1,800 
thereof,  which  had  been  called  in  and  paid  to 


It,  as  the  warrants  became  due,  under  a  stip- 
ulation between  the  parties.  On  February 
21,  1898,  C.  E.  Thum  was  appointed  receiver 
of  said  corporation  of  C.  Bunting  &  Co., 
Bankers,  in  Utah,  but  no  receiver  for  said 
company  was  ever  appointed  In  New  York 
or  In  the  state  of  Utah  until  long  after  said 
attachment  and  sale  of  the  warrants  referred 
to.  On  the  11th  day  of  April,  1898,  appel- 
lant, as  receiver,  tendered  the  First  National 
Bank  of  Ogden  $4,860  In  gold  coin  in  pay- 
ment of  the  sum  due  on  said  notes  and  inter- 
est and  demanded  the  warrants  so  held.  The 
tender  was  refused.  At  the  time  the  at- 
tachment proceeding  was  brought  In  New 
York  City  there  was  substituted  service  of 
summons  by  publication  In  said  city,  and  by 
order  of  the  court  personal  service  was  had 
upon  the  officers  of  C.  Bunting  &  Co.,  Bank- 
era,  at  Blackfoot,  Idaho,  but  no  service  was 
bad  upon  either  Bingham  or  Fremont  coun- 
ty, which  counties  issued  the  warrants  pay- 
able to  bearer.  Thereupon  appellant  brought 
this  action  for  the  purpose  of  obtaining  pos- 
session of  the  warrants. 

Brown  &  Henderson,  for  appellant  Evans 
&  Horn,  for  respondents. 

After  stating  the  facts,  MINER,  J.,  deliv- 
ered the  opinion  of  the  court 

The  record  shows  that  a  receiver  was  ap- 
pointed for  C.  Bunting  &  Co.,  Bankers,  In  the 
State  of  Idaho,  but  not  In  the  city  of  New 
York,  and  that  such  appointment  In  Utah 
was  not  made  until  long  after  the  warrants 
had  been  attached  in  New  York  City.  Under 
the  authorities,  It  is  clear  to  our  minds  that 
where  a  receiver  has  been  appointed,  or 
property  has  been  transferred  by  operation 
of  law,  such  receiver  has  no  extraterritorial 
jurisdiction  over  property,  except  that  which 
is  found  within  the  territorial  limits  of  the 
state  wherein  be  was  appointed,  and  such 
transfers  have  no  force  upon  property  out- 
side of  such  state  where  they  are  made,  and 
It  will  be  administered  for  the  benefit  of 
creditors  and  others  Interested  therein  by 
courts  of  that  state  where  It  is  found.  Os- 
good V.  Maguire,  61  N.  Y.  524;  Bank  v. 
Ijacombe,  84  N.  Y.  307;  Wood  v.  Parsons,  27 
Mich.  159;  Blake  v.  Williams,  6  Pick.  286; 
Paine  r.  Lester,  44  Conn.  190;  Pierce  v. 
O'Brien,  129  Mass.  314.  The  principal  ques- 
tion for  determination  then  Is,  were  the 
county  warrants  issued  by,  and  showing  in- 
debtedness of,  Bingham  and  Fremont  coun- 
ties, Idaho,  owned  by  C.  Bunting.  &  Co., 
Bankers,  a  corporation,  and  by  It  transfer- 
red to  and  actually  held  by  the  Chase  Na- 
tional Bank  of  New  York  City  as  a  i)ledge 
to  secure  the  payment  of  the  note  of  C. 
Bunting  &  Co.,  liable  to  attachment  in  the 
courts  of  New  York  by  the  creditors  of  C. 
Bunting  &  Co.,  who  also  resided  in  New 
York,  without  personal  service  of  summons 
on  the  counties  Issuing  the  warrauts,  and 
obligated  to  pay  the  same?  Section  648  of 
the  New  York  Code  of  Procedure  reads  as 
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follows:  "TTie  attachment  may  also  be  lev- 
ied upon  a  cause  of  action  arising  upon  con- 
tract; including  a  bond,  promissory  note  or 
other  Instrument  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  paat 
due,  or  yet  to  become  due,  executed  by  a 
foreign  or  domestic  government,  state,  coun- 
ty, public  officer,  association,  municipal  or 
other  corporation,  or  by  a  private  person  ei- 
ther within  or  without  the  state,  which  be- 
longs to  the  defendant  and  is  found  within 
the  county.  The  levy  of  the  attachment 
theteupon  is  deemed  a  levy  upon  and  the 
seizure  and  attachment  of  the  debt  represent- 
ed thereby."  The  subject  of  the  attachment 
was  the  riftht  of  C.  Bunting  &  Co.  to  compel 
the  Chase  National  Bank  to  account  to  It  for 
the  pledged  warrants,  and  to  receive  that 
which  remained  of  the  proceeds  of  the  war- 
rants after  the  debt  was  paid  for  which  the 
pledge  was  made.  This  right  Is  a  demand, 
n  chose  in  action,  a  debt,  and  the  warrants 
are  evidences  of  snch  debt  and  right  to  the 
payment  of  the  money  thereon.  It  Is  clear 
that  under  this  statute  the  warrants  in  ques- 
tion were  Included,  not  only  as  property,  but 
as  a  debt,  and  liable  to  seizure  under  at- 
tachment proceedings  in  \ew  York  City. 
They  were  promises  of  Bingham  and  Fre- 
mont counties.  Idaho,  to  pay  the  bearer  the 
sum  specified  in  each  warrant  at  a  specified 
time.  The  defendant  C.  Bunting  &  Co.  own- 
ed the  warrants  subject  to  the  lien  of  the 
pledgee.  Such  warrants  were  In  the  posses- 
sion of  the  g.arnlshee.  the  Chase  National 
Bank,  In  New  York  City,  who  also  had  an 
Interest  therein  so  long  as  the  debt  for 
which  the  warrants  were  pledged  subsisted. 
While  the  title  may  have  remained  condi- 
tionally In  C.  Bunting  &  Co..  yet  the  ple<lgee, 
the  Chase  National  Bank,  had  a  lien  or  spe- 
cial property  Interest  therein,  with  the  right 
of  posi^esslon  thereof  against  all  others  until 
the  debt  was  paid.  Under  such  a  pledge  the 
title  to  the  warrants  passed,  to  the  extent 
that  the  pledgee  had  a  right  to  collect  the 
amount  when  due,  and  apply  the  proceeds 
upon  his  note.  To  this  extent  only  the  war- 
rants were  the  property  of  the  pledgee.  By 
the  attachment  and  sale  all  the  right  title, 
and  interest  of  C.  Bunting  &  Co.  in  the  debt 
evidenced  by  the  warrants,  after  the  note 
for  which  they  were  pledged  was  paid,  were 
transferred  to  the  American  Exchange  Na- 
tional Bank.  The  attaoliment  operated  to  se- 
cure to  the  bank  a  Hen  on  the  pledged  prop- 
erty, subject  to  the  claim  of  the  pledgee, 
which  was  thereafter  paid  by  the  bank.  Be- 
ing property  In  which  C.  Bunting  &  Co.  had 
an  interest,  and  being  In  the  possession  of 
the  bank.  In  New  York  City,  subject  to  the 
Hen  described,  the  warrants  had  a  situs  in 
New  York,  and  were  subject  to  the  same 
rules  as  otlier  personal  property  of  like  char- 
acter, and  were  liable  to  seizure  and  sale 
under  the  writ  issued  in  this  case. 

The  contention  that  summons  was  not  per- 
sonally served  on  0.  Bunting  &  Co.  and  the 


counties  named,  and  that  therefore  the  court 
obtained  no  Jurisdiction.  Is  untenable.  The 
publication  of  the  summons  was  had  In  ac- 
cordance with  the  statute  of  New  York,  and 
the  property  In  question  was  attached  and 
sold.  The  Judgment  of  the  supreme  court  of 
New  York,  recovered  upon  attachment  pro- 
ceedings, in  which  the  county  municipalities 
Issuing  the  warrants  were  nonresidents,  and 
were  not  personally  served  with  process,  and 
did  not  appear,  but  where  the  attaching  cred- 
itor was  a  resident  of  New  York,  is  effectual 
to  bind  the  property  of  the  debtor  found 
within  the  jurisdiction  of  the  court  It  Is 
true  that  this  may  form  no  basis  for  a  per- 
sonal judgment  and  does  not  affect  the  prop- 
erty not  attached,  and  not  found  within  the 
jurisdiction  of  the  court  where  the  proceed- 
ings were  had,  but  it  is  as  effectual  against 
the  property  of  the  debtor  attached  as  if  per- 
sonal service  of  summons  had  been  made 
within  the  jurisdiction.  This  is  the  general 
rule  where  states  like  those  of  New  York  au- 
thorize attaoliment  for  debts  and  choses  in 
action.  The  attachment  process  was  Invent- 
ed and  enacted  In  most  of  the  states  for  the 
puri'ose  of  reaching  property  found  In  Juris- 
dictions where  the  owner  could  not  be  served. 
The  warrants  are  made  payable  to  bearer, 
and  pass  from  hand  to  hand,  like  a  bank 
note,  without  Indorsement  as  shown  by  their 
circulation  over  the  country,  and  are,  before 
due,  as  liable  to  be  found  In  one  state  as  an- 
other. Their  situs  was  no  more  that  of  the 
residence  of  the  counties  Issuing  them,  than 
would  be  that  of  any  other  species  of  com- 
mercial paper  or  of  bonded  securities.  The 
maker  is  no  more  liable  to  be  annoyed  by  a 
double  payment  in  one  case  tlian  the  other. 
The  county  munlcipaHties  were  In  no  way 
concerned  in  their  ownership,  or  where  they 
were  held.  Under  the  statutes  of  New  York, 
neither  the  municipalities  nor  O.  Bunting  & 
Co.  were  required  to  be  personally  served 
with  process.  It  was  suiflelent,  under  these 
statutes,  that  the  wan-ants,  or  debt  repre- 
sented by  them,— the  res,— were  within  tlie 
jurisdiction  of  the  court  of  that  state,  and 
that  the  creditor  also  resided  there.  In  some 
jurisdictions  having  no  statute  upon  the  sub- 
ject, or  where  no  property  was  found  within 
the  Jurisdiction  of  the  court,  a  different  rule 
has  been  established.  In  this  case  it  is  clear 
that  If  property  had  not  been  found  In  New 
York,  upon  which  to  make  the  attachment 
the  court  would  have  had  no  jurisdiction. 
The  provision  of  the  New  York  statute  Is 
sufficiently  broad  and  comprehensive  to  In- 
clude the  warrants  In  question  and  the  debt 
evidenced  thereby.  The  case  of  Warner  t. 
Bank,  liry  N.  Y.  251,  22  N.  B.  172,  was  where 
a  New  York  bank,  having  a  chilm  against  a 
Pennsylvania  bank,  brought  an  action  in  New 
York,  attaching  notes  and  other  like  securi- 
ties, held  In  excess  of  the  debt  owed,  in  pos- 
session of  the  American  National  Bank,  in 
New  York  City,  and  left  with  it  to  secure  a 
loan  made  by  the  Pennsylvania  bank.    The 


Digitized  by 


Google 


Utab) 


REED  T.  UNION  CENT.  LIFE  INS.  CO. 


21 


Pennsylvania  bank  had  failed,  and  It  was 
claimed  by  the  assignee  of  said  bank  that 
the  attachment  of  the  notes  and  securities 
was  inefTectoal  to  pass  title  to  the  pledged 
property.  Upon  this  subject  the  court  said: 
"The  American  Exchange  Bank,  as  pledgee, 
■was  entitled  to  the  possession  of  the  pledged 
property  so  long  as  the  debt  subsisted,  for 
the  payment  of  which  It  was  pledged.  The 
title  to  property  may  remain  In  the  pledgor, 
but  the  pledgee  has  a  lien  or  special  property 
in  the  pledge  which  entitles  him  to  Its  pos- 
session against  the  world.  TTnder  a  pledge  of 
such  property  as  commercial  paper,  the  title 
so  far  passes  as  to  clothe  the  pledgee  with 
power  to  collect  It  as  It  falls  due.  and  the 
money  thus  collected  stands  in  the  place  of 
the  paper.  Farwell  v.  Bank,  00  N.  Y.  483. 
•  •  •  In  this  case,  what  was  the  sub- 
ject of  the  attachment  was  the  right  of  the 
Penn  Bank  to  compel  its  pledgee  to  account 
to  It  as  to  the  pledged  paper,  and  to  receive 
the  surplus  of  the  proceeds  of  collection,  after 
satisfying  the  pledgee's  claim  for  advances. 
That  right  is  a  chose  in  action,  and,  lu  the 
nature  of  things,  is  intangible.  It  is  the  sub- 
ject of  attachment,  as  a  demand  against  the 
person,  within  the  spirit  of  the  language  of 
the  Code.  While  the  debt  remains  undis- 
charged the  pledge  belongs  to  the  pledgee, 
and  while  held  by  him  the  pledgor's  title  is 
subject  to  the  pledgee's  lien  and  right  of  pos- 
session; but  the  pledgor's  residuary  Interest 
in  the  pledge  constitutes  a  claim  or  demand 
upon  the  pledgee,  which  is  property,  and 
beuce  may  become  the  subject  of  attachment 
But  such  property,  being  intangible,  is  nat- 
urally incapable  of  manual  delivery.  *  *  • 
We  think  the  attachment  in  question  here 
op(>rated  to  secure  to  the  Fourth  National 
Bank  a  lien  upon  the  pledged  property,  to 
the  extent  of  the  interest  of  the  Penn  Bank, 
and  that  interest  was  the  right  to  the  pledged 
property,  or  so  much  of  It,  or  of  its  proceeds 
from  any  collection,  as  remained  after  the 
satisfaction  of  the  pledgee's  claim  for  advan- 
ces. This  right,  being  a  demand  or  chose  In 
action,  was  personal  property.  Incapable  of 
delivery;  but  through  the  levy  of  the  sheriff 
the  plaintiff  acquired  such  a  lien  upon  what- 
ever might  become  due  to  the  Penn  Bank 
from  Its  pledgee,  the  American  Exchange 
Bank,  as  to  entitle  it  now  to  the  surplus 
In  the  pledgee's  hands."  Ward  y.  Boyce,  152 
N.  Y.  101,  46  N.  E.  180,  36  I*  R.  A.  549; 
Storm  V.  Cotshausen,  38  Wis.  1,30;  Wap. 
Deb.  &  C.  {§  15,  23,  .=50,  54.  5«,  83.  07,  244; 
Ward  V.  Boyce,  80  Hun,  494.  .SO  X.  Y.  Supp. 
491;  Osgood  v.  Magulre,  61  X.  Y.  52t;  Wood 
V.  Parsons,  27  Mich.  159;  Bank  v.  Lacombe, 
84  N.  Y.  367;  Mower  v.  Stlckney,  5  Minn. 
397  (Gil.  321);  1  Greenl.  Kv.  i  541;  Bailey, 
Jur.  {i  212,  220;  Story.  Confl.  Laws  (8th  Kd.) 
{  592. 

Under  the  stipulation  of  the  attorneys,  the 
money  collected  on  the  warrants  should  be 
considered  and  held  the  same  as  the  war- 
rants. 


We  do  not  deem  It  necessary  to  discuss  the 
findings  of  the  court  below.  The  Judgment 
Is  correct.  We  find  no  reversible  error  in 
the  record.  The  Judgment  of  the  district 
court  is  affirmed,  with  costs. 

BARTCH,  C.  J.,  and  BASKIN,  J.,  concur. 


(21  Utah  MS) 
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CINCINNATI. 

(?iiprome  Court  of  Utaii.     April  9,   1900.) 

INSURANCE  POLICY  —  AGENT'S  COMMISSION  — 
PURCHASE  OF  POLICY  BY  COMPANY— ISSU- 
ANCE OF  POLICY  —  PKEMIU.M  PAID  —  COMPA- 
NY'S LIABILITY  FOR  COMMISSION— ESTOPPEL 
—ACT  OF  PARTY— PRINCIPAL  AND  AGENT- 
JOINT  INTEREST— ACT  OF  PRINCIPAL— WAIV- 
ER—WHAT  CONSTITUTES— ACTION  ON  CON- 
TRACT —  DEFENSE  IN  MITIGA-nON  —  HOW 
PLEADED. 

1.  An  insurance  company,  under  coiitrnct  to 
pay  plaintiff,  as  its  agent,  certain  commissions 
on  premiums  paid  and  received  by  it,  on  iusiii- 
ance  written  by  him,  after  the  issuance  of  a 
polic.v,  and  accepting  a  portion  of  the  first  an- 
nual preminm,  and  having  in  its  posseswion  non- 
due  paper  for  the  balance  of  such  premium, 
may  not,  for  a  consideration  and  by  the  surren- 
der of  such  notes,  purchase  the  surrender  of 
snch  policy  so  as  to  defeat  plaintiff's  right  to 
commission,  without  proof  of  fraud  in  procuring 
the  issuance  of  the  policy  or  an  express  waiver 
by  plaintiff. 

2.  Defendant,  having  accepted  the  application 
for  insurance  obtained  by  plaintiff,  and  having 
issued  a  jKiIIcy  thp«>on.  and  taken  notes  for 
the  premium,  wag  Iwund  to  collect  snch  notes 
when  due.  and  pay  plaintiff  therefrom  the 
amount  of  his  commission;  and  this  obligation 
could  not  be  avoided  by  a  claim  that  the  risk 
was  undesirable,  or  that  the  assured  had  been 
previously  refused  by  another  company. 

3.  The  defendant  comimny  having  placed  be- 
yond its  power  the  right  to  collect  certain  premi- 
um notes  in  which  plaintiff  had  an  interest,  as 
for  liis  commission,  is  now  estopped  from  deny- 
ing liability  for  conmiission  earned  upon  the 
ground  that  the  maker  of  the  notes  was  insol- 
vent an(l  the  notes  iincollectihlc. 

4.  A  principal  who  agrees  that  bis  agent  shall 
receive  a  percentage  of  money  or  commissions 
to  be  paid  upon  a  contract  sec-ured  through  such 
aeent.  for  the  benefit  of  both,  cannot  dispose  of 
his  own  right  to  receive  the  fnnd,  and  thus  de- 
prive the  agent  of  the  reward  for  his  8er»-ices. 

5.  A  waiver  is  an  intentional  relinquishment 
of  a  known  right,  and  there  must  be  both  knowl- 
edge of  the  right  and  an  intention  to  relinquish 
it. 

6.  In  an  action  on  a  contract,  a  defense  in 
mitigation  of  damages  cannot  be  shown  under 
a  simple  denial;  it  must  be  siwcially  pleaded. 

Bartch.  C.  J.,  dissenting. 
(Sy Halms  hy  the  Court.) 

Appeal  from  district  court.  Salt  I.ake  coun- 
ty;  X.  N.  Cherry,  Judge. 

Action  by  W.  J.  Reed  against  the  Union 
Central  Life  Insurance  Company  of  Cincin- 
nati. Judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

On  December  SI,  180(t.  plaintiff  became 
agent  of  the  defendant  corporation  under  a 
written  contract,  which  provides,  among 
other  things:  "That  the  said  party  of  the 
first  part  (a  corporation)  does  hereby  ap- 
point the  said  party  of  the  second  part  agent 
of  the  said  party  of  the  tirst  part,  for  the 
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purpose  of  canvasBing  for  applications  for 
insurance  on  the  lives  of  persons  wlio  shall 
be  satisfactory  to  the  said  company,  and  for 
the  purpose  of  collecting  and  paying  over 
premiums  on  such  Insurance,  trhen  efCected; 
•  •  •  and  that  he  will  be  governed  in  the 
business  of  his  agency  by  the  rules  and  in- 
structions of  said  company,  and  such  instruc- 
tions as  he  may  receive  from  said  company 
from  time  to  time.  •  •  •  That  the  com- 
pensation for  said  services  Is  to  be  a  com- 
mission upon  the  premiums  which  shall  be 
paid  In  cash  to,  and  received  by,  the  said 
company  on  all  policies  of  Insurance  effect- 
ed with  the  said  company  by  or  through  Uie 
procurement  of  the  said  agent,  which  com- 
mission shall  be  as  follows:  •  •  *."  The 
contract  provided  fcr  a  commission  to  the 
agent  on  policies  like  that  of  Mr.  Beck  of 
50  per  cent,  on  the  first  year's  premium,  and 
5  per  cent,  on  the  premiums  for  subsequent 
years  during  the  continuance  of  the  con- 
tract, which  was  for  five  years.  It  also 
provides  that  the  plaintiff  should  not  make, 
alter,  or  discharge  any  contract,  or  waive 
forfeitures,  and  also  provides  for  the  collec- 
tion of  notes.  Under  this  contract,  plaintiff, 
on  August  2,  1887,  procured  and  submitted 
to  the  defendant  corporation  an  application 
from  John  Beck  for  insurance  upon  his  life 
in  the  sum  of  $100,000.  After  receiving  the 
application,  and  before  Its  acceptance,  the 
defendant  company  had  knowledge  that 
Beck  had  been  declined  as  a  risk  by  another 
life  Insurance  company,  and  required  several 
examinations  by  Its  local  physicians  of  his 
urine  for  traces  of  kidney  disease,  and  also 
Investigated  his  financial  condition.  De- 
fendant company  thereafter  accepted  the 
risk,  and  Issued  and  delivered  to  Beck  Its 
policy  for  $100,000  on  his  life,  and  also  gave 
Beck  Its  receipt  for  $5,702,  that  being  the 
entire  amount  of  the  premium  for  the  year. 
The  first  year's  premium  was  paid  by  three 
promissory  notes  given  by  John  Beck,  as 
follows:  $2,000  due  September  19,  1897;  $2,- 
000  due  November  10,  1897;  $1,702  due  Janu- 
ary 19,  1898.  The  $2,000  note,  due  Septem- 
ber 19, 1897,  was  paid  at  maturity,  and  plain- 
tiff received  $1,000  commission  thereof,  and 
forwarded  the  balance  to  the  company. 
About  November  4,  1807,  one  Charles  St. 
Morris,  an  agent  of  a  rival  Insurance  com- 
pany, wrote  and  telegraphed  the  defendant 
company  concerning  Beck's  poor  financial 
condition,  and  endeavored  to  secure  a  can- 
cellation of  the  policy  on  his  life,  on  the 
ground  of  fraud  In  the  application;  and 
the  defendant,  after  several  communica- 
tions bad  passed  between  them,  thereafter 
requested  him  to  consult  the  plaintiff  In  re- 
gard to  the  cancellation  of  the  policy.  He 
did  so,  and  plaintiff,  apparently  annoyed  at 
outside  Interference,  declined  to  act  without 
direct  Instructions  of  the  company.  Plaintiff 
wrote  to  defendant  on  November  8,  1897, 
that  he  was  of  the  opinion  that  they  had 
made  a  mistake  In  listening  to  the  asser- 


tions of  rival  agents,  and  unless  ihey  had 
information  outside  of  St  Morris,  or  If  there 
were  facts  that  he  knew  nothing  about,  or 
If  there  was  any  good  reason  for  canceling 
the  policy,  he  would  make  every  effort  In 
that  direction;  that  St.  Morris  had  made 
threats  to  cancel  all  of  Beck's  insurance  un- 
less he  was  paid  a  premium  on  the  Suu  liife 
Insurance  policy;  and  that  St  Morris  was 
using  Improper  means  to  gain  an  advantage 
over  him  for  the  benefit  of  himself  or  his 
company.  He  also  complained  that  St.  Mor- 
ris was  appointed  over  his  bead  to  cancel 
the  policy,  and  that  It  appeared  to  him  that 
the  defendant  company  was  working  against 
his  interests.  Plaintiff  also  requested  that 
a  special  agent  be  sent  to  Investigate  the 
Beck  insurance.  Upon  such  request  the  de- 
fendant company  sent  its  agent  Mr.  Waters 
to  Investigate  the  matter,  and  see  whether 
the  risk  was  desirable,  with  authority  In 
said  agent  to  negotiate  for  the  surrender  of 
the  policy.  If  upon  Investigation  he  thought 
best  to  do  so.  Upon  his  arrival  plaintiff  ad- 
vised Waters  that  he  did  not  believe  the 
risk  was  undesirable,  but  If,  upon  full  In- 
vestigation, he  found  any  fraud  connected 
with  the  policy,  which  he  knew  nothing  of, 
he  would  be  willing  to  cancel  the  policy,  and 
would  assist  In  its  cancellation.  Thereafter, 
on  November  11th,  Waters,  accompanied  by 
the  plaintiff,  called  upon  Mr.  Beck,  and  Wa- 
ters stated  to  him,  in  plaintiff's  presence, 
that  he  was  advised  that  Beck  was  suffering 
from  Bright's  disease,  and  that  Inasmuch  as 
his  risk  had  been  declined  by  another  Insur- 
ance company  on  account  of  kidney  trouble, 
and  the  fact  was  suppressed  In  the  applica- 
tion, his  company  desired  another  examina- 
tion. The  reply  was.  In  substance,  that  If 
examinations  had  to  be  made  every  month 
he  would  drop  the  whole  thing;  that  be  did 
not  want  the  Insurance  in  the  first  place.  On 
November  12th,  Waters  and  plaintiff  called 
upon  Beck,  and  Waters  then  and  there  ne- 
gotiated with  Beck  to  pay  Beck  $600,  and 
surrender  to  him  the  unpaid  premium  notes, 
In  consideration  that  Beck  should  surrender 
to  the  company  the  policy  for  the  $100,000 
Insurance  on  his  life.  This  was  agreed  to 
by  the  company's  agent  and  Beck,  and  Beck 
receipted  the  policy  In  full,  and  It  was  can- 
celed in  consideration  of  such  payment  and 
surrender  of  the  notes.  The  plaintiff  took 
no  active  part  in  these  negotiations,  but  of- 
fered no  objection  to  the  surrender  of  the 
policy  and  notes.  He  testified  that  he  did 
not  know  that  he  had  any  right  to  his  com- 
mission on  the  unpaid  notes  until  he  con- 
sulted an  attorney  prior  to  the  bringing  of 
this  action,  and  that  the  question  of  com- 
mission in  such  cases  had  never  arisen  before, 
and  that  he  never  waived  his  right  to  such 
commission,  and  that  nothing  was  said  t<T 
him  about  It;  that  he  felt  that  he  was  en- 
titled to  the  commission,  but  said  nothing 
about  It  because  Waters  told  him  as  he  went 
away  that  It  was  hard  on  him,  and  that  he 
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would  take  the  matter  up  with  the  company, 
and  Bee  v^bat  he  could  get  them  to  do.  After 
this  the  company  wrote  that  they  would  not 
charge  the  plaintiff  the  $100  previously  ad- 
vanced to  him,  and  would  give  him  $100  ex- 
tra, and  10  per  cent,  additional  commission 
on  all  business.  Thereafter  be  charged  60 
per  cent  commission  instead  of  50  per  cent, 
and  so  reported  to  the  company.  Mr.  Waters 
testified,  among  other  things,  that  be  obtain- 
ed the  surrender  of  the  Beck  policy  because 
he  was  convinced,  upon  investigation,  that 
the  risk  was  undesirable;  that  Beck  was  in 
financial  difficulties,  which  Involved  a  moral 
hazard,  which  the  company  did  not  care  to 
assume.  The  defendant  company  wrote  to 
plaintiff  telling  him  that  they  did  not  at- 
tach any  blame  to  blm  or  the  medical  exam- 
iners in  the  Beck  matter,  and  that  they  had 
done  their  full  duty;  that  they  understood 
agents  of  other  companies  considered  Beck 
a  good  risk,  and  that  competent  physicians 
had  passed  upon  him  as  such.  On  Septem- 
ber 13,  1898,  plaintiff  resigned  as  agent  of 
the  defendant  company,  demanded  his  com- 
missions on  the  Beck  notes,  and  brought  this 
action  to  recover  the  balance  claimed  of  |1,- 
651.  The  Jury,  under  instructions  of  the 
court,  found  In  favor  of  the  plaintiff,  and 
the  defendant  appeals,  assigning  error  In  the 
admission  of  testimony,  and  in  the  charge  to 
the  jury  and  rulings  of  the  court 

Bennett,  Uarkness,  Howat,  Sutherland  & 
Van  Cott  for  appellant.  Duy  &  Street,  for  re- 
spondent. 

After  stating  the  facts,  MINER,  J.,  de- 
livered the  opinion  of  the  court. 

The  first  question  for  consideration  is 
whether  or  not  after  the  plaintiff  had  ob- 
tained the  application  for  insurance  from  Mr. 
Beck,  and  the  defendant  had  accepted  said 
application,  and  issued  the  policy  to  Beck, 
receiving  his  notes  in  payment  of  the  first 
year's  premium,  and  receiving  payment  of 
one  note,  the  defendant,  before  the  maturity 
of  any  of  the  remaining  notes,  could,  by 
contract  with  Beck,  purchase  the  surrender  of 
the  policy  for  a  consideration  of  if.lOO  cash,  and 
the  surrender  of  the  two  unmatured  notes,  with- 
out proof  of  fraud,  or  without  an  express  waiver 
by  the  plaintiff,  and  thus  deprive  plaintiff  of 
the  commissions  on  the  remainder  of  the  pre- 
miums, under  the  contract  jirovldlng  that  com- 
missions should  be  paid  upon  the  premiums 
which  should  be  paid  in  cash  and  received  by 
the  defendant  The  facts  show  that  plaintiff 
had  performed  his  part  of  the  contract  and 
obtained  an  application  for  insurance  that 
was  satisfactory  to  the  defendant;  that  after 
full  examination,  defendant  accepted  Beck's 
application,  and  delivered  a  policy  to  him,  and 
gave  Us  receipt  in  full  payment  of  the  first 
year's  premium.  Having  accepted  the  Beck 
notes,  a  legal  obligation,  as  between  the  de- 
fendant and  the  plaintiff,  rested  upon  the  de- 
fendant to  collect  the  notes  when  they  became 


due,  and  out  of  the  proceeds  thereof  pay  the 
agreed  commission.  This  obligation  cannot 
be  avoided,  under  the  contract,  by  the  claim 
that  the  company  afterwards  learned  that  the 
risk  was  undesirable,  or  that  it  understood 
that  Beck  had  been  refused  insurance  in  an- 
other company.  It  might  forfeit  the  policy 
for  fraud  in  procuring  it,  for  misstatements 
in  the  application,  or  for  nonpayment  of  the 
notes,  but  this  course  was  not  attempted.  On 
the  contrary,  the  company  recognized  the 
binding  force  and  legality  of  the  policy  by 
paying  $300  In  cash,  and  surrendering  the 
notes  not  yet  due,  in  order  to  purchase  Beck's 
rights  therein,  and  relieve  Itself  from  liability. 
The  company  could  not  thus  relieve  Itself 
from  such  liability  to  the  plaintiff  for  the 
commission  earned  by  voluntarily  placing  be- 
yond its  power  the  right  to  collect  the  cash  on 
the  unmatured  notes,  because  it  had  pm> 
chased  the  policy,  and  in  part  consideration 
thereof  had  surrendered  the  notes  out  of 
which  the  commissions  should  have  been 
paid.  The  notes  were  not  due.  Having  sold 
them  to  Beck,  it  is  estopped  from  denying 
liability  on  the  contract  simply  because  it  re- 
fused to  collect  the  cash  on  the  notes,  as  it 
should  have  done,  or  should  have  attempted 
to  do,  imless  excused  from  that  duty  by  the 
plaintiff.  By  receiving  back  the  policy,  the 
defendant  may  have  received  a  full  equiva- 
lent for  the  notes.  The  contract  does  not  pro- 
vide tliat  the  defendant,  after  having  accepted 
the  risk,  shall  have  the  right  to  buy  a  surren- 
der of  the  policy,  aud  thereby  relieve  Itself 
from  its  duty  to  collect  the  notes  in  payment 
of  the  premiums.  A  principal  who  agrees 
that  his  agent  shall  receive  a  percentage  of 
money  or  commissions  to  be  paid  upon  a  con- 
tract sectured  through  such  agent  for  the  bene- 
fit of  both  cannot  dispose  of  his  own  right  to 
receive  the  fimd,  and  thus  deprive  the  agent 
of  the  reward  for  his  services.  Otherwise,  the 
principal  might  receive  a  full  equivalent  for 
the  original  fruits  of  the  agent's  labor,  and 
yet  not  pay  him  a  dollar.  The  principal  can- 
not do  this  without  the  agent's  express  con- 
sent, and  in  this  case  the  evidence  docs  not 
show  that  consent  was  given.  The  plaintiff 
was  simply  present  when  the  agreement  to 
purcliaso  the  surrender  of  the  policy  and  notes 
was  made  for  the  consideration  specified. 
The  agent  had  no  power  to  oppose  the  pur- 
chase or  surrender,  nor  was  his  assent  thereto 
required.  Under  the  contract,  he  was  re- 
quired to  perform  such  other  services  as  the 
company  desired  him  to  perform.  So  far  .as 
appears,  he  may  have  gone  with  Waters  as 
required  by  the  contract.  He  was  willing  the 
company  should  do  as  it  pleased,  although 
he  had  previously  discotwaged  it  from  taking 
up  the  policy,  and  there  was  nothing  In  his 
subsequent  acts  to  justify  a  release  of  his 
rights,  of  the  nature  of  which,  under  the  con- 
tract and  the  terms  of  the  policy,  he  was  ig- 
norant. Ilix  v.  Light  Co.  (.'^up.)  41  N.  Y. 
Supp.  (580;  Blsh.  C«nt  %  690;  Wolf  t.  Marsh, 
54  Cal.  228. 
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It  10  also  insisted  that  the  plaintiff  waived 
bis  right  to  the  commission,  and  therefore  is 
aot  entitled  to  recover;  that  he  Is  estopped  by 
his  conduct  to  Insist  upon  his  legal  rights; 
and  that  the  coiirt  erred  In  giving  its  Instruc- 
tions on  these  subjects  to  the  Jury.  By  the 
contract  It  Is  provided  that  the  plaintiff  shall 
not  make,  alter,  or  discharge  any  contract,  or 
waive  {orfeitnres.  Under  the  contract,  Beck 
and  the  company  could  deal  with  the  policy 
as  they  pleased,  without  the  consent  of  the 
plaintiff.  The  plaintiff,  under  the  contract, 
had  no  right  to  Interfere  in  such  dealings, 
and  had  no  power  to  prevent  the  company 
from  giving  or  bargaining  away  the  resolts  of 
his  itbor.  but  in  doing  so  the  company  acted 
at  Its  peril.  H8.d  the  plaintiff  objected  to  the 
purchase  of  the  policy.  It  would  not  have 
availed  him.  Plaintiff  states  that  he  stated  to 
def  jddp.rifs  agent  Waters  that  he  objected  to 
4-  «aj>7  '  P  the  policy  unless  fraud  was  shown. 
In  ti:^  he  Is  disputed  by  the  company's  agent. 
The  Jury  found  the  facts  against  the  com- 
pany. 

On  the  question  of  waiver,  the  court  in- 
structed the  Jury  that  if  the  plaintiff  waiv- 
ed his  right  under  the  contract  be  could  not 
recover,  and  that  such  waiver  was  an  af- 
firmative defense,  and  the  burden  of  show- 
ing it  was  on  the  defendant  The  court 
further  Instructed  the  Jury  as  follows:  "^ou 
are  further  instructed  that  waiver  is  the 
Intentional  relinquishment  of  a  known  rijht 
In  general,  no  man  can  be  bound  by  a  waiv- 
er of  his  rights,  unless  It  is  made  with  full 
knowledge  of  the  rights  which  be  Intended 
to  waive.  So,  in  this  case,  If  you  believe, 
from  the  evidence,  that  the  plaintiff  was  igno- 
rant of  the  fact  that  under  his  contract  be 
was  entitled  to  commissions  on  the  bal- 
ance of  the  first  year's  premiums,  provided 
the  defendant  purchased  the  surrender  of  the 
Beck  policy,  then  he  cannot  be  found  to  have 
waived  or  relinquished  his  right  to  the  com- 
mission. The  fact  that  the  plaintiff  deemed 
the  commission  lost  to  him  because  of  the 
act  of  the  company  in  purchasing  the  sur- 
render of  the  Beck  policy  does  not  consti- 
tute a  waiver  or  relinquishment  of  his  right 
to  the  commission,  unless  you  find  that  at 
the  time  or  times  he  so  expressed  himself 
to  the  defendant  or  its  agents  he  knew  he 
had  a  right  to  Insist  upon  payment  of  the 
commission,  even  though  the  company,  lor 
reasons  of  its  own,  bought  the  surrender  of 
the  Beck  policy,  and  with  such  knowledge 
plaintiff  then  intentionally  relinquished  the 
right  to  the  commission.  You  are  Instructed 
that  the  defendant  had  no  right  to  wantonly 
or  arbitrarily  purchase  the  surrender  of  said 
policy,  and  to  surrender  to  said  Beck  bis 
notes;  but  if  the  defendant  company,  after 
the  Issuance  of  the  said  policy  to  said  Beck, 
believed  it  to  be  to  Its  best  interests  to 
purcliase  from  Beck  the  surrender  of  said 
policy,  by  surrendering  to  said  Beck  said 
notes,  then  the  defendant  had  the  right  to 
purchase  the  sunender  of  the  said  policy 


by  the  payment  of  $900,  and  returning  to 
said  Beck  his  notes;  and  if  you  believe,  from 
a  preponderance  of  the  evidence,  the  plain- 
tiff was  fully  Informed  and  cognizant  of  all 
the  facts  and  circumstances  attending  the 
transaction  between  defendant  and  Beck, 
and  that  he,  by  his  acts,  declarations,  or 
conduct,  intentionally  waived  to  the  defend- 
ant his  rights  to  receive  commissions  on 
the  amount  of  said  notes  surrendered,  and 
also  that  the  plaintiff  had  full  knowledge  of 
his  rights  in  this  respect,  then  the  plaintiff 
cannot  recover,  and  y»ur  verdict  should  be 
for  the  defendant"  The  question  of  the 
plaintiff's  knowledge  or  ignorance  in  the 
matter  is  Involved.  If  the  plaintiff  was  igno- 
rant of  the  fact  that  he  was  entitled  to  his 
commission  at  the  time  and  after  the  defend- 
ant purchased  the  surrender  of  the  poUcy, 
and  did  not  intentionally  waive  hia  right 
therein  after  fuU  knowledge,  he  vaa  en- 
titled to  recover.  This  is  fso  because  a  waiv- 
er is  an  ijL'lestlonal  relinquishment  of  a 
known  ri^ht,  and  there  must  be  both  knowl- 
edge of  the  existence  of  the  rl^ht  and  an  in- 
tention to  relinquish  it  7ha  w&lver,  if  any, 
was  a  question  oZ  Intent  on  the  part  of  the 
plaintiff.  O-oTTledge  of  the  rights  be  liad, 
and  an  intention  to  wiilve  such  right  should 
be  made  plainly  to  appear  before  a  court  or 
Jury  would,  in.  such  a  case  as  this,  be  Jus- 
tified in  declaring  it 

It  is  said  that  the  plaintiff  was  bound  to 
know  the  law,  and  that  he  must  have  known 
the  facts.  So  far  as  the  written  contract 
alone  was  concerned,  if  not  ambiguous  or 
contradictory,  this  may  be  true.  But  when 
we  consider  the  long  course  of  dealing  be- 
tween the  company  and  Beck,  the  company 
and  St.  Morris,  and  the  company  and  Wa- 
ters, concerning  which  plaintiff  was  largely 
uninformed;  the  company's  dealings  with 
plaintiff  in  reference  to  the  Beck  policy;  and 
the  ambiguous  character  of  the  contract,— 
it  cannot  be  said  that  the  plaintiff  had  fuU 
knowledge  of  all  the  facts,  or  of  his  rights, 
that  would  follow  such  a  complicated  state 
of  facts.  Indeed,  the  distinguished  counsel 
representing  the  respective  parties  to  the 
action,  after  a  careful  and  critical  review  of 
the  law  and  the  evidence,  do  not  agree  as  to 
what  the  facts  are,  what  rights  the  contract 
bestows,  or  what  the  rights  of  the  plain- 
tiff are  under  the  contract  and  evidence  as 
it  is  presented  to  the  court  In  Bennecke  v. 
Insurance  Co.,  105  U.  S.  355,  26  L.  Ed.  290,  it 
is  said:  "A  waiver  of  a  stipulation  in  an 
agreement  must  to  be  effectual,  not  only  be 
made  intentionally,  but  with  knowledge  of 
the  circumstances.  This  is  the  rule  when 
there  is  a  direct  and  precise  agreement  to 
waive  the  stipulation.  A  fortiori  is  this  the 
rule  when  there  is  no  agreement,  either  ver- 
bal or  in  writing,  to  waive  the  stipulation, 
but  where  it  is  sought  to  deduce  a  waiver 
from  the  conduct  of  the  party."  Garesche 
V.  Investment  Co.  (Mo.  Sup.)  48  S.  W.  657; 
Montague's  Adm'r  v.  Massey,  76  Va.  314; 
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Shaw  T.  Spencer,  100  Mass.  382;  Hoxle  v. 
Insurance  Co.,  32  Conn.  40. 

The  further  facts  are  that  It  does  not  ap- 
pear from  the  answer  or  from  the  testimony 
that  the  defendant  was  misled  by  the  con- 
duct of  the  plaintiff,  or  that  It  would  have 
acted  differently  had  the  plaintiff  asserted 
his  legal  right  to  the  commission  at  the  tlnie> 
of  the  purchase  of  the  policy.  It  appears 
that  .St.  Morris  and  the  company  w^ore  nego- 
tiating with  reference  to  the  cancellation  of 
the  policy  for  fraud  in  the  application.  Wa- 
ters, under  Instructions  of  the  company,  can- 
celed the  policy  because  it  was  undesirable. 
Plaintiff  did  not  know  what  his  rights  were, 
but  did  not  want  the  policy  canceled  unless 
for  fraud.  The  defendant  afterwards  In- 
formed the  plaintiff  that  no  blame  whatever 
■was  attributable  to  him,  or  to  the  examin- 
ing physicians,  in  procuring  the  application, 
and  that  otlier  companies  considered  the 
risk  a  good  one.  All  the  facts  connected 
with  the  assumed  w^aiver  or  estoppel,  plain- 
tiff's right  to  the  commission  under  the  con- 
tract, and  the  purchase  of  the  policy  by  de- 
fendant, were  sufficiently  and  properly  sub- 
mitted to  the  jury  by  the  Instructions  quot- 
ed and  others  given  by  the  court 

ITnder  the  circumstances  of  this  case,  we 
find  no  reversible  error  arising  from  the  in- 
structions of  the  court  to  the  Jury,  nor  do 
we  find  that  the  court  erred  In  refusing  to 
give  the  instructions  requested  by  the  de- 
fendant. 

In  its  defense  the  defendant  offered,  Ir 
mitigation  of  damages,  to  show  that  Beck 
was  Insolvent  at  the  time  the  notes  were 
surrendered.  The  testimony  was  objected  to 
on  the  ground  that  it  was  Immaterial,  Irrele- 
vant, and  incompetent,  and  on  the  ground 
that  it  was  estopped,  by  the  voluntary  sale 
of  the  notes  before  they  became  due,  of  in- 
terposing that  defense.  This  testimony  was 
rejected.  We  are  of  the  opinion  that  there 
was  no  error  committed  in  the  ruling  of 
the  court.  The  defendant  could  have  can- 
cele<l  the  policy  for  fraud,  if  shown. 

The  policy  would  lapse  and  become  In- 
valid by  its  terms  if  the  notes  were  not  paid 
at  maturity.  But  the  defendant  did  not  see 
fit  to  take  this  course.  After  It  had  accept- 
etl  the  notes  lu  payment  of  a  year's  pre- 
mium, and  after  one  of  the  notes  had  been 
IMild,  and  before  the  balance  of  the  notes  be- 
came due,  it  voluntarily  made  a  bargain 
with  Beck  to  buy  from  him  the  policy  in  con- 
sideration of  $.")00  and  the  surrender  of  the 
remaining  notes,  without  obtaining  the 
plaintiff's  assent  thereto.  By  selling  the 
notes  and  buying  the  policy  the  defendant 
allowed  Beck  credit  for  the  value  of  the 
notes. 

The  defendant  voluntarily  placed  itself  in 
a  position  whereby  It  had  no  power  to  col- 
lect the  note.«,  as  it  was  in  duty  bound  to 
do  or  endeavor  to  do,  and  therefore  It  can- 
not now  be  heard  to  say  that  the  maker 
was  insolvent  when  the  notes  were  surren- 


dered.   Hix  v.  Light  Co.  (Sup.)  41  N.  T.  Supp. 
GSO;   Wolf  V.  Marsh,  54  Cal.  2-28. 

In  addition  to  this,  the  defense  of  Beck's 
Insolvency,  sought  to  be  Interposed  on  the 
trial,  was  new  matter  offered  in  mitigation 
of  damages,  and  was  not  pleaded,  or  in  any 
manner  suggested,  in  the  answer.  The  ac- 
tion was  on  a  contract  to  recover  plaintiff's 
commissions  from  defendant,  not  from  the 
maker  of  the  notes,  and,  if  such  a  defense 
was  admissible  at  all  in  such  a  case  as  this. 
It  should  have  been  set  up  in  the  answer. 
Section  20(8,  Rev.  St,  requires  a  statement 
of  any  new  matter  constituting  a  defense  or 
counterclaim  to  be  set  up  in  the  answer. 
McKyring  v.  Bull.  10  N.  Y.  297;  Morrell  v. 
Insurance  Co.,  33  X.  Y.  443;  Pom.  Code  Kern. 
§{l  «93-6y5;  Foland  v.  Johnson,  16  Abb.  Prnc. 
235;  Gillson  v.  Price,  18  Nev.  118,  1  Pac. 
450;  Babb  v.  Mackey,  10  Wis.  371;  5  Enc. 
PI.  &  Prac.  774;  1  Suth.  Dam.  S§  165, 160;  Fen- 
stermaker  v.  Publishing  Co.,  12  Utah,  43»,  43 
Pac.  112,  35  L.  R.  A.  611;  1  Enc.  PI.  &  Prac. 
830;  IMercy  v.  Sabln,  10  Cal.  22.  70  Am.  Dec. 
092;  WiUover  v.  Hill,  72  N.  Y.  36.  Upon  the 
whole  record  we  find  that  the  Instructions 
given  fully  and  fairly  covered  the  issues  in 
the  case.  The  nonsuit  was  properly  denied, 
and  no  reversible  error  appears  in  the  record. 
The  judgment  of  the  district  court  is  affirm- 
ed, with  costs. 


BASKIN,   J.,   concurs, 
dissents. 


BARTCH,   a   J.. 


(21  Utah  313) 
TBIPLEB  V.  MT.  PLEASANT  COMMER- 
CIAL &  SAVINGS  BANK. 
(Supreme  Court  of  Utah.     April  0,  1000.) 

BANKS— ACTION  TO  RECOVER  DEPOSIT— REAL 
PARTY  IN  INTEREST— EVIDENCE. 
In  an  action  to  recover  a  certain  sum,  al- 
leged to  have  been  deposited  in  defendant's 
bank  for  the  use  and  benefit  of  plaintiff,  it 
appeared  that  plaintiff,  from  Colorado,  sent  a 
check  on  a  bank  in  that  state  to  defendant 
"for  deposit  to  the  credit"  of  one  T.;  that  the 
check  was  entered  by  defendant  for  collection, 
and  T.  was  so  notified;  that  the  chuck  was 
'  never  paid;  that  a  draft  on  New  York,  by  the 
bank  on  which  the  check  was  drawn,  to  cover 
tlie  aninunt.  was  protested:  that  plaintiff  an<l 
T.  were  notified  of  the  protest;  that  plaintiff 
afterwards  sent  defendant  four  other  checks, 
covering  an  amount  equal  to  the  first  chock, 
and  requested  a  return  of  the  protested  draft 
for  use  in  proviuK  his  claim  ngaiust  the  insol- 
vent Colorado  bank;  that  plaintiff  was  not 
using  his  own  money,  but  the  money  of  C,  and 
was  acting  as  the  agent  of  C.  although  he  had 
an  interest  in  the  profits  of  the  business  con- 
ducted, as  well  as  a  salary  from  C.  Ilclil,  that 
the  proof  docs  not  show  a  cause  of  action  in 
favor  of  plaintiff  against  defendant;  and  held, 
further,  that  plaintiff  was  not  the  real  party 
in  interest. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Seventh  district; 
W.  51.  McCarty,  Judge. 

Action  by  J.  W.  Trlpler,  agent,  against  the 
Mt.  Pleasant  Commercial  &  Savings  Bank. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 
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This  Is  an  action  In  wblcb  the  plaintiff 
seeks  to  recover  from  the  defendant  the  sum 
of  $2,000,  with  interest,  alleged  to  have  been 
deposited  by  the  plaintiff  on  September  18, 
18U7,  for  his  o'wn  use  and  benefit,  in  the  de- 
fendant's bank,  in  the  name  of  Hans  Tuft,  to 
be  checked  out  by  the  said  Tuft  in  the  pur- 
chase of  cattle  for  the  plaintiff,  and  that  said 
sum  was  received  by  said  defendant  and 
placed  to  the  credit  of  said  Tuft  in  said 
bank;  that  thereafter  said  defendant  refused 
to  allow  either  the  said  plaintiff  or  the  said 
Tuft  to  check  out  said  money,  or  to  pay  over 
to  the  plaintiff  or  to  the  said  Tuft  said  mon- 
ey, or  any  part  thereof,  although  frequently 
requested  so  to  do;  and  that  said  defendant 
still  holds  and  retains  said  sum,  and  every 
part  thereof.  The  answer  admits  the  said 
agency  of  said  Tuft,  that  the  defendant  is  a 
corporation,  and  that  the  Bank  of  Montrose 
was  a  banking  institution  doing  a  banking 
business  at  Montrose,  In  the  state  of  Colo- 
rado, but  denies  all  the  other  allegations  of 
the  complaint,  and  sets  up  as  a  defense  cer- 
tain facts  which  it  is  not  necessary  to  men- 
tion. The  evidence  adduced  by  the  plaintiff, 
in  substance,  is  as  follows:  The  plaintiff  tes- 
tified that  on  the  31st  day  of  August,  1897, 
he,  as  agent,  entered  into  an  agreement  with 
Hans  Tuft  whereby  the  said  Tuft  was  to  pur- 
chase cattle  at  a  certain  price  per  head  for 
plaintiff,  at  a  commission  of  $1  per  head  (the 
plaintiff  to  furnish  the  money  for  the  pur- 
chase of  the  cattle);  that  in  pursuance  of 
said  agreement  the  plaintiff  drew  and  sent  to 
the  defendant  l>ank  a  check,  of  which  the 
following  is  a  copy:  "Montrose,  Colo.  Sept 
15,  1887.  Bank  of  Montrose:  Pay  to  the 
order  of  myself  $2,000  (two  thousand  dol- 
lars), with  exchange.  [Signed]  J.  W.  Tripler, 
Ag't."  Upon  the  back  of  this  checlc  the  fol- 
lowing indorsements  were  made:  "For  de- 
po«lt  In  the  Moimt  Pleasant  Commercial  and 
Savings  Bank,  Mount  Pleasant,  Utah,  to  the 
credit  of  Hans  Tuft,  Monroe,  Utah.  J.  W. 
Tripler,  Ag't."  And:  "Pay  to  the  order  of 
G  M.  McClure,  cashier,  for  collection,  for  ac- 
count of  Mt.  Pleasant  Com'I  &  Savings  Bank, 
Mt  Pleasant,  Utah.  O.  F.  Wall,  Cashier." 
On  cross-examination  the  plaintiff  testified 
that  he  signed  the  check  as  agent.  To  the 
question,  "Is  that  your  own  money,  or  some- 
body else's?"  he  answered,  "Sometwdy  else's." 
He  further  testified:  "I  have  an  interest  in 
it  That  one  Chapman  is  Interested  with  me. 
My  agreement  with  him  is,  be  is  to  furnish 
money,  and  I  act  as  his  agent,  and  I  get  a 
salary  and  a  share  of  the  profits.  If  there  is 
a  loss,  it  detracts  from  the  profits,  so  I  am 
Interested  in  it.  I  get  forty  per  cent,  of  the 
profits."  "I  am  conducting  cattle  business  as 
agent.  I  receive  money  from  Mr.  Chapman 
to  invest  In  cattle,  and  I  get  a  salary  and  par 
cent,  of  the  profits.  I  buy  and  sell  when- 
ever I  deem  advisable.  Have  full  charge  of 
the  business.  Mr.  Chapman  supplies  me 
with  money  for  it  I  keep  books,  and  ac- 
count to  him  for  the  money  I  receive.    Have 


to  show  up  in  either  cattle  or  expenditures." 
O.  F.  Wall,  a  witness  in  behalf  of  plaintiff, 
called  and  sworn,  testified:  "I  am  cashier  of 
defendant's  bank,  and  was  such  cashier  In 
September,  1807.  I  remember  about  this 
$2,000  transaction  with  Mr.  Tripler.  That 
money  was  not  checked  out  of  the  bank  by 
Hans  Tuft  I  never  paid  Mr.  Tuft  that 
$2,000,  nor  gave  Mr.  Tripler,  or  any  one  else 
for  him,  the  money.  I  never  paid  Mr.  Trip- 
ler back  the  money.  I  never  received  any 
money  on  that  check.  I  sent  check  to  Bank 
of  Montrose  immediately  upon  receipt  of  it. 
We  received  a  draft  for  the  check.  Sent  the 
draft  to  the  Utah  Counuercial."  It  appears- 
from  the  evidence  that  the  draft  of  the  Bank 
of  Montrose  was  drawn  on  the  Hanover  Bank 
of  New  York,  and  was  protested.  O.  F.  Wall 
further  testified  as  follows:  "Mr.  Trlpler's. 
instructions  were,  when  they  sent  the  check, 
to  place  the  amount  to  the  credit  of  Hans- 
Tuft.  W^e  did  not  do  that  We  entered  it 
for  collection.  This  was  not  entered  npon 
the  books  to  the  credit  of  Mr.  Tuft,  except 
for  collection,  and,  if  paid,  it  would  be  placed 
to  his  credit  but  it  wasn't  placed  to  his  cred- 
it. On  receiving  the  check  we  entered  it  for 
collection.  Mr.  Tripler  was  not  a  patron  of 
our  bank.  We  had  no  acquaintance  with 
him.  We  notified  Mr.  Tuft  we  had  received 
it  and  entered  it  for  collection.  We  sent  tlie 
draft  for  credit.  We  received  word  the  draft 
had  been  protested  before  we  received  the 
latter  dated  September  30th.  AVe  sent  Mr. 
Tuft  a  telegram  that  the  draft  had  been  pro- 
tested for  nonpayment  and  we  charged  the 
amount  of  it  up  to  him  immediately  upon  the 
receipt  of  the  telegram.  A  check  for  $1,000 
or  more  would  not  be  received  by  our  corre- 
spondent in  Utah  as  a  cash  item.  For  that 
reason  we  entered  it  for  collection.  We  re- 
ceived letter  from  Mr.  Tripler,  dated  October 
15th,  demanding  draft,  and  sent  draft  to  hiui 
(this  New  York  drafts  and  the  bank  ha.s  not 
bad  it  since.  When  we  received  the  draft  we- 
entered  that  for  the  credit  of  Mr.  Tuft.  Mr. 
Tuft  was  permitted  to  check  that  out— that 
$2,000.  When  we  rixelved  word  that  the 
draft  had  been  protested,  we  charged  $2.(KI0 
up  to  Mr.  Tuft  on  his  account  that  we  had 
given  him  credit  for.  That  cliarffe  was  made 
when  we  got  word  that  the  draft  was  pro- 
tested in  New  York,  after  we  heard  that  the 
draft  was  protested,— the  next  day  after,  I 
should  think."  On  the  same  day  (September 
30,  1807)  on  wliich  the  said  Hans  luit  was 
notified  that  said  draft  had  gone  to  protest 
said  Tuft  sent  a  telegram  to  the  plaintiff  noti- 
fying him  of  the  fact,  and  the  plaintiff  imme- 
diately sent  to  the  defendant  the  following 
letter:  "I  just  received  a  message  from  Mr. 
Hans  Tuft  that  the  draft  sent  you  by  the 
Bank  of  Montrose  had  been  protested.  I 
inclose  four  checks,  nmotmting  to  i?2,000, 
which  will  make  it  good.  Please  acknowl- 
edge receipt,  and  notify  Mr.  Tuft.  Respect- 
fully. J.  W.  Tripler."  And  on  the  l.-jUi  da.v 
of  October,  1897,  he  also  sent  to  the  defend- 
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ant  the  following  letter:  "Your  favor,  dated 
Hie  llth  Inst.,  acknowledging  tbe  receipt  of 
the  four  checks  for  $500  each,  which  I  sent 
yon  on  the  30th  ult,  to  be  deposited  to  the 
credit  of  Hans  Tuft  In  lieu  of  the  N.  T.  draft 
sent  yon  by  the  bank  of  Montrose,  which  was 
protested,  at  hand.  As  yon  have,  no  doubt, 
collected  these  checks  by  now,  I  write  to  ask 
you  to  send  me  the  protested  draft,  in  order 
that  I  may  use  It  In  proving  my  claim  against 
the  Bank  of  Montrose.  BespectfuUy,  J.  W. 
Tripler,  Ag"!"  In  obedience  to  this  request, 
the  draft  was  sent  to  the  plalntlfT.  At  the 
time  and  before  this  request  was  made  It 
appears  from  tbe  plaintiff's  testimony  that  he 
was  aware  of  the  circumstances  relating  to 
the  draft,  and  that  bis  object  in  sending  the 
four  checks  was  to  make  good  to  the  defend- 
ant the  amount  of  the  draft  These  four 
checks  were  In  the  following  form:  "Phila- 
delphia, Sept  18,  1897.  The  Com  Exchange 
Xational  Bank:  Pay  to  the  order  of  J.  W. 
Trlpler,  Ag't,  five  hundred  dollars  ($500). 
Blchard  H.  Chapman."  On  the  back  of  each 
of  these  checks  Is  the  following:  "For  de- 
posit In  the  Mount  Pleasant  Commercial  & 
Savings  Bank  of  Mount  Pleasant  Utah,  to 
the  credit  of  Hans  Tuft  of  Monroe,  tJtah.  3. 
W.  Trlpler,  Ag't."  When  these  checks  were 
paid,  the  amount  of  the  same  was  credited, 
as  above  directed,  to  Hans  Tuft.  After  re- 
ceiving the  draft  as  testified  to  by  plaintiff, 
he  caused  a  suit  to  be  Instituted  against  the 
Montrose  Bank  and  Its  stockholders  to  re- 
cover the  amount  of  said  draft  What  the 
result  of  that  suit  was,  or  whether  it  has  as 
yet  been  terminated,  does  not  appear.  Short- 
ly after  said  draft  was  drawn,  tbe  Bank  o' 
Montrose  suspended  business  on  account  of 
Insolvency.  At  the  close  of  plaintiff's  testi- 
mony, on  motion  of  the  defendant  the  trial 
court  granted  a  nonsuit  on  the  ground  that 
the  evidence  adduced  failed  to  show  any 
cause  of  action  against  the  defendant,  In 
favor  of  the  plaintiff. 

S.  S.  Sherman,  Reid  &  Cherry,  and  L.  B. 
Rhodes,  for  appellant.  D.  D.  Houtz  and 
Ferdinand  Ericksen,  for  respondent 

BASKIN,  J.  (after  stating  the  facts). 
The  check  on  tbe  Bnnk  of  Montrose  was  not 
discounted  by  the  defendant.  At  tbe  time 
the  check  was  forwarded  to  the  defendant 
it  was  not  acquainted  with  the  plaintiff,  anf*. 
bad  bad  no  transactions  with  him.  We 
think  It  Is  clear  from  the  plaintiff's  own 
statements  that  he  did  not  »pect  that  the 
amount  of  the  check,  upon  its  reception, 
and  before  Its  collection,  should  be  credited 
to  Hans  Tuft  This  is  evident  from  his  let- 
ter of  September  30th,  in  which  he  Inclosed 
the  four  checks,  of  $300  each,  and  from  his 
letter  of  October  15th,  In  which  he  stated, 
"As  you  have,  no  doubt,  collected  these 
checks  [the  four  checks  before  referred  tol 
by  now,  I  write  to  ask  you  to  send  me  the 
rroti>sted  draft,  in  order  that  I  may  use  It  In 


proving  my  claim  against  the  Bank  of  Mont- 
rose." The  four  checks  were  drawn  In  his 
favor,  as  agent  by  Richard  H.  Chapman, 
and  his  Indorsement  was  the  same  on  these 
checks  as  on  the  check  of  $2,000  on  the 
Bank  of  Montrose,  to  wit:  "For  deposit  in 
the  Mount  Pleasant  Commercial  &  Savings 
Bank  of  Mount  Pleasant  Utah,  to  the  credit 
of  Hans  Tuft  Monroe,  Utah.  In  other 
words,  It  is  clear  that  the  check  for  $2,000, 
like  the  four  checks,  was  sent  to  the  defend- 
ant for  the  purpose  of  having  the  same  col- 
lected through  the  defendant  bank,  and 
thereby  to  create  a  fund  In  said  bank  to  the 
credit  of  Hans  Tuft  to  be  drawn  out  by  him 
in  tbe  execution  of  his  agency.  Upon  the 
reception  of  said  check  the  relation  of  cred- 
itor and  debtor  between  the  plaintiff  and 
defendant  did  not  arise,  and  has  never  since 
existed.  If  the  amount  of  said  check  had 
been  collected  by  the  defendant,  Hans  Tuft 
would  have  become  the  creditor  of  the  bank; 
and,  as  his  agency  was  coupled  with  an  In- 
terest in  the  fund,  no  one  except  himself 
would  have  bad  any  authority  to  check 
against  the  same.  It  also  appears  from  the 
evidence  that  the  plaintiff  had  no  direct  In- 
terest In  the  fund,  but  that  be  acted  In  the 
matter  as  the  agent  of  Chapman.  He  drew 
the  check  for  $2,000,  as  agent,  not  against 
any  funds  of  his  own  In  the  Bank  of  Mont- 
rose, but  against  the  funds  of  Chapman. 
The  only  Interest  which  the  plaintiff  had  in 
the  premises  was  his  salary,  and  a  right  to 
a  share  In  the  profits  of  the  business  which 
he  was  conducting  as  the  agent  of  Chapman. 
In  no  view  of  the  case  could  the  loss  occa- 
sioned by  the  failure  to  pay  the  draft  of  the 
Bank  of  Montrose  fall  upon  the  plaintiff. 
The  draft  was  not  made  good  by  plaintiff, 
but  by  the  four  checks  of  Chapman.  No 
part  of  the  funds  involved  in  the  premise.' 
belonged  to  him.  In  his  evidence  he  stated: 
"I  am  conducting  cattle  business  as  agent. 
I  receive  money  from  Mr.  Chapman  to  Invest 
In  cattle,  and  I  get  a  salary  and  a  per  cent, 
of  the  profits.  I  buy  and  sell  whenever  I 
deem  advisable.  Have  full  charge  of  the 
business.  Mr.  Chapman  supplies  me  with 
money  for  It  I  keep  books,  and  account 
to  him  for  the  money  I  receive.  Have  to 
show  up  in  either  cattle  or  expenditures." 
That  the  defendant  also  understood  that  the 
check  was  merely  sent  to  It  for  the  purpose 
before  stated  Is  shown  by  the  testimony  of 
O.  F.  W.ill,  cashier  of  defendant's  bank. 
He  testified  that:  "On  receiving  the  check, 
we  entered  it  for  collection.  Mr.  Trlpler 
was  not  a  patron  of  our  bank.  We  had  no 
acquaintance  with  him.  We  notified  Mr. 
Tuft  that  we  had  received  it  and  entered  It 
for  collection."  No  objection  was  made  to 
this  by  Tuft  or  the  plaintiff,  for  such,  we 
think,  was  the  intention  of  all  the  parties. 
Appellant's  counsel  complain  of  the  meth- 
od piirsiuMl  by  defendant  In  the  promises. 
As  the  defendant  assumed  the  duty  of  col- 
lecting said  check.  If  It  failed  In  the  proper 
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performance  of  that  duty  It  would  be  re- 
Hponslble  to  the  party  Injured  by  reason  of 
such  failure,  but  not  in  the  form  of  action 
resorted  to  In  this  case.  This  is  an  action 
to  recover  a  deposit  of  $2,000,  with  interest, 
alleged  to  have  been  deposited  in  defend- 
ant's bank  for  the  use  and  benefit  of  plaintiff. 
The  evidence  shows  that  no  such  deposit 
was  ever  made,  and  tliat  the  plaintiff  is  not 
the  real  party  interested  in  the  alleged  de- 
posit A  recovery  by  plaintiff  would  not  bar 
an  action  by  Chapman,  the  real  party  in  in- 
terest It  is  evident  that  the  plaintiff,  at 
the  time  the  draft  was  made  good,  and  the 
letters  of  September  30th  and  October  15th 
were  written,  did  not  consider  the  defendant 
In  any  way  liable,  but  the  idea  of  holding 
it  was  an  afterthought.  It  is  ordered  that 
the  Judgment  of  the  court  below  be  atflrmed, 
with  costs. 

BARTCH,  C.  J.,  and  MINER,  J„  concur. 
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WARREN  et  al.  v.  ROBISON  et  al. 

(Supreme  Court  of  Utah.     April  27,  1000.) 

APPEAL— REMITTITUR  —  MANDATE  —  REMITTI- 
TUR NOT  IN  BILL  OF  EXCEPTIONS— JUDICIAL 
NOTICE  OF  RECORDS  OF  APPELLATE  COURT 
—NONSUIT  IN  EQUITY— REVERSAL— TRIAL  DE 
NOVO— JUDGMENT  ON  MANDATE— SECOND  AP- 
PEAL— CONSTRUCTIVE  FRAUD  —  DISCHARGE 
IN  BANKRUPTCY— SURVIVAL  OF  ACTION. 

1.  From  the  fact  that  a  trial  court  set  asid? 
its  former  judgment,  and  proceeded  to  agah 
try  a  cause,  in  which  a  new  trial  has  been 
ordered  by  the  supreme  court,  it  is  manifest 
that  the  trial  court  considered  the  remittitur 
of  the  supreme  court. 

2.  In  order  that  an  appellate  court  may  de- 
termine whether  or  not  a  lower  court  proceo<l- 
ed  in  accordance  with  the  mandate  of  the  ap- 
pellate court  on  a  former  appeal,  it  is  not 
necessary  that  the  remittitur  should  be  con- 
tained in  the  bill  of  exceptions ;  the  appoilate 
court  will  talte  notice  of  its  own  records  and 
files. 

3.  Where  a  judgment  of  non.<<uit,  entered  by 
a  court  of  e<iuity,  is  ordered  set  aside  by  the 
appellate  court,  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  proceed 
in  accordance  with  the  opinion,  and  neither  the 
opinion  nor  the  mandate  retjuires  a  trial  de 
novo  to  be  granted,  the  effoot  is  to  place 
the  case  in  the  same  position  in  the  court 
below  as  it  was  in  at  the  time  when  the 
progress  of  the  trial  was  interrupted  by  the 
motion  for  the  nonsnit,  and  the  court  may 
resume  the  trial,  and  proceed  therewith  in  the 
same  manner  as  it  would  have  done  if  no 
judgment  of  nonsuit  had  been  entered. 

4.  Where  an  appeal  is  taken  from  a  judg- 
ment of  an  inferior  court  entered  imder  a 
mandate  of  the  appellate  court,  the  latter  tri- 
buniii  will  construe  its  own  mandnte  in  connec- 
tion with  its  opinion,  to  determine  whether  the 
inferior  court  proceeded  in  accordance  there- 
with. 

5.  Where  an  action  is  against  a  defendant 
for  misappropriation  or  misuse  of  a  trust  fund 
and  breach  of  duty,  occasioned  through  neg- 
lect while  he  was  acting  in  a  fiduciary  ch- 
l)acity,  the  allcgationR,  if  established,  show  at 
least  constructive  fraud,  and  the  case  falls 
within  the  exception  contained  in  section  17  of 
the  liankrniitcy  act  (30  Stat.  5."()l,  and  a  dis- 
charge in  bankruptcy  will  not  release  the  de- 
fendant in  such  an  action.     Such  an  action 


also   survives,    under   section   3016,    Rev.    St 

1808,  agahist  the  executors  of  a  party  defend- 
ant at  a  former  trial,  who  has  since  died. 
(.Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
W.  M.  MeCarty,  Judge. 

Action  by  Eliza  Warren  and  others  against 
Theodore  Kobison  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Reversed. 

M.  D.  Liessenger,  A.  J.  Weber,  and  A.  K 
Farr,  for  appellants.  L.  R.  Rogers,  T.  D. 
Johnson,  R.  H.  Whipple,  and  Richards  & 
Allison,  for  respondents. 

BARTCH,  C.  J.  This  action  was  original- 
ly brought  by  the  plaintiffs,  as  stockholders 
of  defendant  Citizens'  Bank,  In  behalf  of 
themselves  and  all  other  stockholders,  cred- 
itors, and  others  similarly  situated  against 
the  defendants  for  an  accounting,  and  for 
damages  alleged  to  have  been  occasioned  by 
reason  of  negligence  in  the  management  of 
the  bank  by  Its  directors  and  officers.  At  the 
trial,  after  the  plaintiffs  rested,  the  court, 
on  motion  of  defendants,  granted  a  nonsuit 
Thereupon  the  plaintiffs  appealed.  This 
court,  on  appeal,  afflrmed  the  Judgment  of 
nonsuit  as  to  all  of  the  defendants  except 
Brough.  Spencer,  Murphy,  Kuhn,  Wells, 
Schramm,  and  Corey,  and  as  to  them  held 
that  a  prima  facie  case  had  been  made  out 
and  ordered  the  lower  court  to  proceed  in 
accordance  with  the  opinion  of  the  appellate 
court.  After  the  remittitur  was  sent  down, 
defendant  Corey  filed  an  amended  answer, 
alleging,  in  substance,  that  the  cause  of  ac- 
tion stated  against  him  in  the  complaint  was 
merged  in  a  Judgment  rendered  November, 
18i)4,  and  that  he  had  been  discharged  from 
the  debts  set  forth  in  plaintiffs'  complaint  in 
bankruptcy  jiroceedings.  To  this  plea  the 
plaintiiTs  filed  a  demurrer,  which  was  over- 
ruled. They  then  filed  a  reply  to  the  answer, 
and  also  filed  a  supplemental  complaint  al- 
leging the  death  of  defendant  S.  S.  Schramm, 
who  had  died  since  the  former  trial,  and  the 
presentation  of  their  claim  to  his  executors, 
and  the  rejet'tion  thereof  by  them.  There- 
after the  case  wa»?  again  called  for  trial,  but 
before  proceeding  the  court,  on  motion  of 
counsel  for  defendants,  dismissed  the  action 
as  to  tlie  executors  of  the  estate  of  S.  S. 
Schramm,  upon  the  ground  that  the  cause  of 
action  stated  in  the  complaint  did  not  survive 
against  sucli  executors.  The  trial  was  then 
proceeded  witii  against  the  other  defendants, 
wlio  had  been  held  prima  facie  liable  by  the 
appellate  court,  and  counsel  for  the  plaintiffs 
submitted  the  records  of  the  former  trial,  as 
follows:  "May  it  please  the  court,  all  of  the 
records  in  this  case  are  Ijefore  the  court.  We 
submit  them  as  the  records  of  this  court,  be- 
ing all  of  the  evidence  extended  by  the  stenog- 
rapiier  from  his  notet>  in  the  original  hearing, 
upon  wlilct  the  supreme  court  has  decided 
that  tiie  plaintiffs  have  made  a  prima  facie 
case."  With  this  the  plaintiffs  rested  their 
case,  and  tliereupon  counsel  for  the  defeud- 
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ants  moved  for  a  judgment  of  nonsuit,  on 
tbe  ground  that  the  plaintiffs  had  offered  no 
evidence  to  sustain  the  allegations  of  the  com- 
plaint. Tbe  court  held  that  the  cause  must 
be  tried  de  novo,  and  upon  counsel  for  plaln- 
tiffs  declining  to  place  tbelr  witnesses  upon 
the  stand,  and  again  offer  their  testimony  by 
examination  as  upon  the  original  trial,  sus- 
tained the  motion  for  a  nonsuit,  and  dls- 
miS!<ed  the  action.  The  plaintiffs  then  prose- 
cuted this  appeal. 

Tbe  main  question  presented  Is  whether  the 
court  erred  in  construing  the  opinion  and  re- 
mittitur of  tbe  supreme  court  as  requiring  a 
new  trial,  and  consequently  as  requiring  the 
plaintiffs  to  again  Introduce  all  tbelr  evidence 
in  the  same  manner  as  at  the  first  trial  of  tbe 
cause.  The  appellants  insist  that  tbe  man- 
date of  this  court  did  not  require  a  reproduc- 
tion of  all  their  evidence  verbally,  as  on  the 
former  trial;  that  the  evidence  formerly  in- 
troduced had  been  held  to  have  made  out  a 
prima  facie  case  as  to  tbe  defendants  now 
being  proceeded  against;  and  that  all  tbe 
original  evidence  introduced  upon  tbe  former 
trial,  and  upon  which  the  supreme  court  bad 
passed,  being  in  the  records  submitted  by 
them  to  the  court,  the  same  judge  sitting  to 
again  hear  the  case,  and  they  having  rested 
their  case  upon  that  evidence,  the  court,  un- 
der a  proper  construction  of  the  remittitur, 
should  have  required  tbe  defendants  to  pro- 
ceed with  their  defense  tbe  same  as  though 
no  nonsuit  bad  been  granted.  Tbe  respond- 
ents maintain  that  the  court  properly  in- 
sisted upon  a  trial  de  novo,  and  that  tbe  ques- 
tion concerning  the  proper  construction  of  the 
remittitur  from  this  court  cannot  be  consid- 
ered on  this  appeal,  for  the  reason,  as  they 
claim,  that  tbe  remittitur  was  not  presented 
to  the  court  below,  and  Is  not  Incorporated 
into  the  bill  of  exceptions  settled  in  this  case. 
As  to  whether  or  not  the  remittitur  was  for- 
mally presented  to  the  court  below,  we  have 
no  means  of  ascertaining,  nor  do  we  regard 
such  presentation,  or  lack  of  it,  material  to 
this  decision.  From  the  fact  that  tbe  court 
set  aside  Its  former  judgment,  and  proceeded 
to  again  try  the  cause,  it  Is  manifest  that  it 
considered  tbe  remittitur,  however  It  may 
have  come  before  it. 

Nor  are  we  prevented  from  ascertaining  and 
determining  whether  tbe  court  below  proceed- 
ed in  accordance  with  our  mandate,  because 
the  remittitur  Is  not  contained  In  tbe  bill  of 
exceptions.  Tbe  remittitur  consists  of  a  copy 
of  tbe  judgment  entered  in  the  records  of  this 
court,  and,  where  there  Is  a  reversal,  also  a 
copy  of  the  opinion  filed  by  us.  The  original 
!n  each  case,  therefore,  remains  In  our  own 
court,  and  it  would.  Indeed,  be  an  anomalous 
state  of  affairs  If,  under  tbe  circumstances 
of  this  case,  we  could  not  take  notice  of 
our  own  records  and  files.  But,  if  there  were 
any  question  about  this,  tbe  motion  to  amend 
the  transcript,  by  adding  thereto  the  reuiittl- 
tur,  made  and  submitted  under  rule  5  of  this 
court,  would,  In  justice,  have  to  prevail,  and 


that  would  cure  the  alleged  defect  There- 
fore, to  determine  the  question  whether  the 
court  below  properly  Interpreted  the  opinion 
and  judgment  of  this  court,  we  feel  entirely 
free  to  resort  to  that  opinion,  a  copy  of  wblcb 
was  attached  to,  and  formed  a  part  of,  the 
remittitur,  to  ascertain  the  nature  of  tbe  de- 
cision and  what  it  required.  That  portion  of 
it  which  is  material  here  reads  as  follows  : 
"We  do  not  herein  assume  to  determine  tbe 
ultimate  rights  of  the  plaintiffs.  Whether  or 
not  they  will  finally  be  able  to  recover  for 
any  of  the  transactions  complained  of  will 
perhaps  depend  largely  upon  the  question 
whether  or  not  they  themselves  have  been 
guilty  of  such  acts  and  conduct,  respecting 
these  transactions  and  tbe  management  of 
tbe  bank,  as  will  prevent  a  recovery  by 
them.  We  simply  bold  that  the  plaintiffs 
have  established  a  prima  facte  case  against 
tbe  defendants  Brough,  ^)encer.  Murphy 
Kuhn,  Wells,  Schramm,  and  Oorey,  and  as 
to  them  the  judgment  of  tbe  court  must  be 
set  aside,  costs  to  abide  the  result  of  the 
action.  As  to  defendants  Roblson,  Magulre, 
Beeman,  Perkins,  and  Armstrong,  tbe  judg- 
ment of  nonsuit  is  affirmed,  with  costs 
against  the  plaintiffs.  The  case  must,  there- 
fore, be  remanded  to  the  court  below,  with 
directions  to  proceed  in  accordance  herewith. 
It  Is  so  ordered."  Such,  after  reference  to 
the  rules  of  law  which  must  govern  tbe  case, 
and  a  review  and  discussion  of  the  evidence, 
is  the  concluding  paragraph.  This  contains 
a  clear  and  express  holding  that  the  evi- 
dence of  tbe  plaintiffs  "established  a  prima 
facie  case  against  the  defendants  Brough, 
Spencer,  Murphy,  Wells,  Schramm,  Kuhn, 
Wells,  and  Ckirey,"  and  the  order  is  that  as  to 
those  defendants  tbe  judgment  of  nonsuit 
must  be  set  aside,  and  the  cause  remanded  to 
tbe  court  l>elow,  with  directions  to  proceed  in 
accordance  with  the  opinion. 

It  will  be  noticed  that  the  case  was  not 
"reversed  and  remanded,"  but  simply  "re- 
manded," with  directions  to  "proceed";  that 
is,  sent  back  to  tbe  court  below  to  proceed, 
the  same  as  if  no  judgment  of  nonsuit  had 
been  entered,  according  to  tbe  rules  of  law 
announced  in  the  opinion  as  governing  the 
case.  In  other  words,  after  tbe  judgment 
of  nonsuit  was  set  aside,  the  case  stood  as 
it  did  before  that  judgment  had  been  enter- 
ed, except  that  the  defendants  as  to  whom 
the  judgment  was  affirmed  were  no  longer 
parties  interested.  There  is  nothing  in  the 
opinion  nor  in  tbe  judgment  entere<I  In  the 
records  of  this  court,  nor  In  the  remittitur, 
which  required  a  trial  de  novo.  Nor  does  the 
record  on  appeal  show  any  good  reason  for 
tbe  ordering  of  such  a  trial  by  the  lower 
court.  Tbe  case  was  tried  before  a  court 
sitting  as  a  court  of  eciuity  without  a  jury. 
The  same  judge  who  presided  at  the  former 
trial,  and  beard  the  evidence  and  observed 
tbe  witncsse.s,  was  again  presiding.  Thiit 
same  evidence  was  before  blm  In  record 
form,  although,  it  must  be  confessed,  very 
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Inartlstlcally  submitted,  as  appears  from  the 
abstract  herein.  The  court  of  last  resort 
had  reviewed  and  discussed  the  evidence, 
and  held  It  sufficient  to  establish  a  prima 
fade  case  as  to  the  defendants  who  were 
still  interested  parties  to  the  suit  There 
was  no  change  of  material  Issues,  and  it  ap- 
pears the  plaintiffs  had  no  other  or  differ- 
ent evidence  to  offer,  and  were  willing  to 
rest  their  case  on  that  introdnced  at  the 
previous  trial.  Nor  is  there  anything  to 
show  that  the  defendants  would  have  been 
injured  or  their  rights  jeopardized  if  the 
court,  upon  the  plaintiffs  having  submitted 
their  evidence  in  record  form  and  rested,  bad 
proceeded  with  the  trial  from  the  point 
where  it  was  interrupted  by  the  motion  for 
nonsuit.  On  the  contrary,  it  is  manifest 
that  the  testimony  of  the  plaintiffs,  being 
very  voluminous,  could  not  have  been  intro- 
duced, by  the  re-examination  of  witnesses, 
without  great  expense  to  the  litigants.  Un- 
der these  circumstances,  and  without  an  ex- 
press direction  in  the  mandate  to  do  so,  the 
ordering  a  trial  de  novo,  and  the  requiring 
of  the  evidence,  which  had  ahready  been  held 
sufficient  to  establish  a  prima  facie  case,  to 
be  again  introduced  by  examination  of  the  wit- 
nesses, was  unnecessary  and  unauthorized. 
Where  a  judgment  of  nonsuit,  entered  by  a 
court  of  equity,  is  ordered  to  be  set  aside  by 
the  appellate  court,  and  the  cause  is  remand- 
ed, with  directions  to  the  court  below  to  pro- 
ceed in  accordance  with  the  opinion,  and  nei- 
ther the  opinion  nor  the  mandate  requires  a 
trial  de  novo  to  be  granted,  the  effect  is  to 
place  the  case  in  the  same  position  in  the 
court  below  as  it  was  in  at  the  time  when 
the  progress  of  the  trial  was  interrupted  by 
the  motion  for  the  nonsuit,  and  the  court  may 
resume  the  trial,  and  proceed  therewith  in  the 
same  manner  as  it  would  have  done  if  no 
judgment  of  nonsuit  had  been  entered.  In 
Hawkins  V.  Railway  Co.,  39  C.  C.  A.  508,  99 
Fed.  322,  as  appears  from  the  syllabus.  It  was 
held:  "When  a  decree  is  reversed,  and  the 
mandate  does  not  direct  the  entry  of  any 
particular  decree,  but  only  that  further  pro- 
ceeding be  had  not  Inconsistent  with  the  opin- 
ion of  the  ai^ellate  court,  the  effect  is  to  put 
the  case  In  the  same  position  In  the  court 
below  as  it  no  decree  had  ever  been  entered, 
and  the  court  has  the  same  authority  to  per- 
mit amendments  of  the  pleadings  to  enlarge 
the  Issues,  and  admit  further  proofs,  as  It  had 
before  the  entry  of  the  decree."  Nelson  v. 
Hubbard,  13  Ark.  253;  Woolman  v.  Garrin- 
ger,  3  Mont  405;  Commissioners  v.  Carey,  1 
Ohio  St  463;  West  v.  Brashear,  14  Pet  51, 
10  L.  Ed.  350;  Supei"vlsors  v.  Kennlcott  94 
V.  S.  408,  24  Ij.  Ed.  260;  In  re  Sanford  Fork 
&  Tool  Co.,  K50  U.  S.  247,  16  Sup.  Ct.  291, 
40  L.  Ed.  414;  Ex  parte  Sibbald,  12  Pet. 
488,  9  L.  Ed.  1167.  And,  where  an  appeal  Is 
taken  from  a  judgment  of  an  Inferior  court 
entered  under  a  mandate  of  the  api)ellate 
court,  the  latter  tribunal  will  construe  its 
own  mandate  in  connection  with  Its  opinion. 


to  determine  whether  the  Inferior  court  pro- 
ceeded in  accordance  therewith.  Gaines  v. 
Rugg,  148  U.  S.  228,  13  Sup.  Gt.  611,  37  h. 
Ed.  432;  In  re  Sanford  Fork  &  Tool  Co., 
supra.  We  are  of  the  opinion  that  the  court 
erred  in  ordering  a  trial  de  novo,  under  the 
circumstances  of  this  case. 

We  are  also  of  the  opinion  that  the  de- 
murrer to  the  amended  answer  of  W.  W. 
Corey  was  Improperly  overruled.  This  suit 
was  brought  against  him  for  the  misappro- 
priation or  misuse  of  a  trust  fund  and  breach 
of  duty,  occasioned  through  neglect  while  he 
was  acting  in  a  fiduciary  capacity.  The  facts 
set  up  in  the  complaint  If  established  by 
competent  proof,  show  a  condition  of,  at 
least,  constructive  fraud.  A  breach  of  duty 
by  a  person  acting  In  a  fiduciary  capacity  is 
"constructive  fraud."  Story,  Bq.  Jur.  {{  258, 
259,  307,  308,  311;  Cooley.  Torts,  p.  607; 
Baker  v.  Humphrey,  101  U.  S.  404,  502,  2S 
L.  Ed.  1065. 

This  case,  as  to  Corey,  therefore,  falls  with- 
in the  exception  contained  in  section  17  of 
the  bankruptcy  act  (30  Stat  550),  which, 
so  far  as  material  here,  reads:  "A  discharge 
In  bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts,  except  such  as 
•  ♦  •  (4)  were  created  by  his  fraud,  em- 
bezzlement, misappropriation  or  defalcation 
while  acting  as  au  officer  or  in  any  fiduciary 
capacity."  Corey  having  been  charged,  in  the 
complaint,  with  a  breach  of  duty  by  a  negli- 
gent management  of  the  affairs  of  the  bank, 
of  which  he  was  a  director  and  officer,  and  a 
consequent  loss  to  the  institution,  his  dis- 
charge in  bankruptcy  constituted  no  bar  to 
this  action,  which  had  been  previously 
brought  against  him,  and  therefore  the  de- 
murrer ought  to  have  been  sustained.  Like- 
wise, although  a  Judgment  had  previously 
been  entered  against  him  for  a  debt  which  he 
owed  tlie  bank,  he  was  still  liable  for  any 
breach  of  duty  or  negligent  management  of 
the  affairs  of  the  bank  of  which  he  may  have 
been  guilty,  while  a  director  or  officer  of  the 
institution,  if  such  breach  of  duty  resulted 
in  injury  to  his  trust.  So,  we  are  of  the  opin- 
ion that  this  action  survived  against  the  ex- 
ecutors of  S.  S.  Schramm,  he  having  been  a 
defendant  at  the  former  trial,  but  having 
since  died.  He  and  others  were  directors  of 
the  bank,  and  acted  in  a  fiduciary  capacity. 
The  complaint  charges  that,  while  so  acting, 
the  deceased  was  negligent  and  inattentive 
to  duty,  and  that  in  consequence  thei-eof,  loss 
resulted  to  the  bank;  that  is,  funds  and  prop- 
erty of  the  institution,  through  his  careless- 
ness and  Inattention  to  his  duties,  were  per- 
mitted to  be  wasted  and  lost  In  such  case 
the  action  survives,  and  may  be  maintained 
against  the  executors,  under  section  3916, 
Rev.  St  1808.  It  has  been  held  likewise  In 
California  under  a  statute  like  ours.  Fox  t. 
Mining  Co.,  108  Cal.  478,  41  Pac.  328;  Cole- 
man V.  Woodworth.  28  Cal.  567.  The  judg- 
ment must  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court 
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below  to  proceed  In  accordance  with  this  and 
our  former  opinion  herein.    It  i»  so  ordered. 

BASKIN,  J.,  and  HIGGINS,  District  Judge, 
concur. 


SMITH  et  nl.  y.  BUCKMAN  et  a!. 

(Supreme  Court  of  Wasliington.    March  30, 
1900.) 

APPEAL— CONFLICT    OF    BVIDBNCE— DISTURB' 
INO  VERDICT— IMPROPER  TESTIMONY- 
STRIKING  OUT  CURED  ERROR. 

1.  Where  there  is  a  substantial  conflict  in  the 
testimony,  the  appellate  court  will  not  disturb 
the  verdict. 

2.  W'here  that  part  of  the  evidence  to  which 
exceptions  might  be  allowed  was  stricken  out 
on  defendant's  motion,  and  the  jury  instructed  to 
disregard  it,  the  error  was  cored. 

Appeal  from  superior  court,  Clarke  coun- 
ty;  H.  S.  Elliott,  Judge. 

Action  by  Elizabeth  Smith  and  another 
agalust  T.  Buckman  and  another.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Coovert  &  Stapleton  and  James  P.  Staple- 
ton,  for  appellants.  W.  W.  McCredle,  for  re- 
spondents. 

FEB  CURIAM.  This  is  an  action  in  eject- 
ment brought  by  the  respondents,  who  were 
plaintiffs  below,  against  the  appellants,  to 
recover  a  parcel  of  land,  containing  about 
six  acres,  which  the  respondents  allege  is  a 
part  of  the  donation  land  claim  of  John 
Dodd  and  H.  E.  Dodd,  of  which  they  are  the 
owners  by  reason  of  certain  mesne  convey- 
ances from  the  original  donators  to  them- 
selves. Answering  the  complaint,  the  ap- 
pdlants  denied  ownership  in  the  respond- 
ents, and  pleaded  affirmatively  matter  con- 
stituting an  estoppel,  and  adverse  possession 
during  the  period  of  statute  of  limitations. 
The  verdict  of  the  Jury  was  in  favor  of  the 
respondents. 

The  principal  contention  is  over  the  ques- 
tion whether  the  evidence  is  sufficient  to 
Justify  the  verdict  We  have  carefully  ex- 
amined the  record,  and  find  that  there  was 
a  substantial  conflict  in  the  testimony  <m 
all  of  the  Issues  made.  In  such  cases  this 
court  will  not  disturb  the  verdict  of  the 
Jury.  Pronger  v.  Bank,  20  Wash.  618,  56 
Pac.  3&1. 

Exceptions  were  taken  to  the  admission  of 
certain  evidence,  and  to  the  refusal  of  the 
court  to  give  certain  requested  Instructions 
to  the  Jury.  That  part  of  the  evidence  to 
which  exception  might  properly  lie  was 
stricken  out  by  the  court  on  motion  of  the 
appellants,  and  the  Jury  were  instructed  to 
disregard  it.  If  it  was  error  originally  to 
admit  the  testimony,  the  error  was  cured  by 
the  action  of  the  com:t  in  striking  it  out 
The  charge  of  the  court  was  full  and  clear, 
and  covered  the  entire  law  of  the  case. 
Such  of  the  requested  instructions  as  wore 


proper  were  given,  substantially,  and  the 
charge  as  a  whole  was  as  favorable  to  the 
appellants  as  the  law  of  the  case  warranted. 
The  Judgment  is  affirmed. 


PHELAN  T.  SMITH,  Treasurer. 

(Supreme  Court  of  Washington.     April  24, 

1900.) 

INJUNCTION— SALE   OP   PERSONAL   PROPERTY 

FOR  TAXES— LEGAL  REMEDY  INADEQUATE)— 

TAXATION— WHEN   LIEN   ATTACHES. 

1.  An  action  for  injunction  will  lie  to  restrain 
a  couiity  treasurer  from  removing  and  selling 
for  delinquent  taxes  counters-and  shelving  which 
have  been  purchased  by  plaintiff  from  tiie  tax 
delinquent  for  value,  without  notice  of  any 
lien  for  taxes  thereon,  and  affixed  to  idaintifiTs 
building,  and  which  it  is  alleged  cannot  be  re- 
moved without  destroying  plaintiff's  business 
and  causing  him  great  and  irreparable  damage, 
wliieh  cannot  be  compensated  or  estimated  In 
money. 

2.  Under  1  BaUinger's  Ann.  Codes  &  St  § 
1740,  providing  that  taxes  assessed  upon  person- 
al property  shall  be  a  lien  upon  all  of  the  real 
and  personal  property  of  the  person  assessed, 
from  and  after  the  first  Monday  of  February 
next  succeeding  the  date  of  the  levy  of  such 
taxes,  personal  property  which  has  been  trans- 
ferred By  the  owner  prior  to  the  first  Monday  in 
Februaiy  next  succeeding  the  levy  is  not  sub- 
ject to  the  lien  of  such  taxes. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  M.  J.  Phelan,  doing  business  as 
the  Spokane  Tea  &  Ooffee  Company,  against 
A.  Li.  Smith,  treasurer  of  the  county  of  Spo- 
kane, Wash.,  to  enjoin  the  sale  of  certain  per- 
sonal property  for  taxes.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

James  Z.  Moore,  Miles  Poindexter,  and  Hor- 
ace Kimball,  for  appellant  Panson  &  Hun- 
eke,  for  re^Ktndent 

DUNBAR,  J.  This  Is  an  equitable  action 
to  enjoin  the  treasurer  of  Spokane  county 
from  selling  certain  personal  property  In  the 
hands  of  the  respondent  for  the  satisfaction 
of  personal  property  taxes  levied  thereon 
while  the  property  was  in  the  hands  of  a  for- 
mer owner.  The  comphiint  alleges:  "First. 
That,  at  all  times  in  this  complaint  menticm- 
ed,  M.  J.  Phelan  was,  and  now  Is,  doing  a 
general  tea,  coffee,  and  spice  business  at 
Spokane,  Washington,  under  the  firm  name 
and  style  of  Spokane  Tea  &  Coffee  Company. 
Second.  That  during  the  year  1898,  and  un- 
til the  sale  of  said  property  as  hereinafter  al- 
leged, one  Harry  C.  Adams  was  the  owner  of 
a  stock  of  groceries,  counters,  shelving,  and 
flxtm-es,  which  said  property  was  situate  in 
S):>okane  county,  state  of  Washington,  and 
then  in  possession  of  said  Adams.  Third. 
That,  to  wit  prior  to  the  2d  day  of  June,  1888, 
the  assessor  of  said  county  assessed  said 
property  as  the  property  of  said  Adams  for 
said  year.  Fourth.  That  on  the  2d  day  of 
June,  185)8,  s.aid  Harry  C.  Adams  was  indebt- 
ed to  the  Boothe-Powell  Company,  of  Spokane 
county,  Washington,  a  corporation  organized 
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under  the  laws  of  said  state,  In  the  sum  of 
?1,912.66,  and  on  said  day  said  Bootlie-Powell 
Company  commenced  an  action  against  said 
Harry  C.  Adams  In  this  court  (Xo.  12,001)  for 
the  purpose  of  recovering  Judgment  against 
said  Adams  for  said  sum,  and  caused  an  at- 
tachment to  Issue  in  said  cause  against  said 
Adams,  and  to  be  levied  upon  the  property 
hereinbefore  described.  Fifth.  That  there- 
after, to  wit,  on  June  27.  1808,  said  Boothe- 
Powell  Company  obtained  a  judgment  in  said 
court  against  said  defendant  for  the  sum  of 
$1,921.80,  together  with  $ costs  and  dis- 
bursements, which  said  Judgment  was  duly 
given,  rendered,  and  made  after  due  personal 
service  had  been  made  upon  said  defendant, 
and  said  attachment  was  by  said  court  duly 
sustained  upon  the  ground  that  said  defend- 
ant has  assigned,  secreted,  and  disposed  of 
his  property  with  the  Intent  to  hinder,  delay, 
and  defraud  bis  creditors,  and  that  said  de- 
fendant was  about  to  assisn.  secrete,  and  dis- 
pose of  his  property  to  hinder,  delay,  and 
defraud  his  creditors,  and  that  he  was  guilty 
of  fraud  in  contracting  the  debt  and  Incur- 
ring the  obligation  for  which  said  action  was 
brought;  and  said  court  upon  said  grounds 
sustained  said  Judgment,  and  ordered  and  di- 
rected said  property  to  be  sold  by  the  sheriff 
of  said  county  under  said  attachment  for  the 
purpose  of  satisfying  said  claim  and  Judg- 
ment against  said  defendant.  Sixth.  That  In 
pursuance  of  said  order  and  Judgment  of  said 
court,  and  after  due  notice  had  been  given 
as  by  law  provided,  said  sheriff  of  said  coun- 
ty, to  wit,  on  the  day  of  June,  1898, 

sold  all  of  said  property  under  said  attach- 
ment, and  the  money  derived  therefrom  was 
applied  to  the  satisfaction  of  said  Judgment 
In  pursuance  of  said  order  of  court  Seventh. 
That  thereafter  plaintiff  herein  purchased  a 
portion  of  said  counters,  shelving,  and  fix- 
tures, paying  therefor  a  reasonable  and  fair 
value  thereof,  without  notice  of  any  claim  of 
any  tax  lien  thereon,  and  ever  since  has  been 
the  absolute  owner  and  in  possession  thereof. 
p:ighth.  That,  to  wit,  on  the  10th  day  of  Jime, 
18!X),  said  defendant,  as  said  treasurer,  seized 
all  of  said  counters,  shelving,  and  fixtures 
which  were  then  In  possession  of  said  plain- 
tiff as  aforesaid,  on  account  of  delinquent 
personal  taxes  now  claimed  to  be  due  said 
county  from  said  Harry  O.  Adams  for  the 
year  1898,  which  were  assessed  as  aforesaid 
by  said  county  assessor  to  satisfy  the  sum  of 
$03.74,  $2.40  interest,  and  $2.15  costs,  amount- 
ing to  the  total  sum  of  $08.29,  and  which  Is 
by  said  treasurer  claimed  to  be  due  from  said 
Adams  for  personal  taxes  as  aforesaid;  and 
said  treasurer  has  advertised  said  property 
for  sale  on  the  1st  day  of  July,  1890,  at  2 
o'clock  p.  m.  of  said  day,  and  is  proceeding 
and  Is  about  to  sell  said  property  as  afore- 
said, and,  unless  prevented  from  so  doing  by 
this  court,  will  wrongfully  and  without  rijjlit 
sell  the  same  as  aforesaid.  Ninth.  That  tlie 
value  of  the  property  so  seized  by  said  treas- 
urer Is  the  sum  of  $300;  that  said  property  is 


now  in  the  store  of  plaintiff,  afSxed  to  said 
building,  and  used  in  carrying  on  plaintiff's 
said  business,  and  that  to  take  the  same  or 
any  part  thereof,  or  to  remove  the  same  or 
any  part  thereof,  or  to  sell  the  same  or  any 
part  thereof,  will  have  the  effect  to  ruin  and- 
destroy  the  business  of  this  plaintiff,  and  de- 
prive him  of  said  property,  and  thereby  cause 
this  plaintiff  great  and  Irreparable  damage, 
which  cannot  be  compensated  or  estimated  in 
money.  Tenth.  That  this  plaintiff  is  with- 
out remedy  at  law,  and  has  no  remedy  ex- 
cept In  a  court  of  equity,  and  that  unless  said 
defendant  be  by  this  court  restrained  from 
taking  possession,  selling,  or  in  any  way 
meddling  with  said  proijerty,  this  plaintiff 
will  be  without  remedy,  and  wrongfully  de- 
prived of  his  said  property,  and  will  suffer 
great  and  Irreparable  damage  as  aforesaid." 

Passing  some  minor  technical  objections  to 
the  form  of  the  complaint,  which  we  think 
are  not  meritorious,  the  appellant's  first  con- 
tention Is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
for  the  reason  that  equity  will  not  interfere 
In  such  case  by  injunction,  but  will  leave  the 
party  to  his  rights.  If  he  have  any,  under 
the  law.  Without  going  Into  an  analysis  at 
the  cases  on  this  proposition,  we  think,  under 
modem  authority,  the  facts  stated  In  the  com- 
plaint bring  It  within  equitable  Jurisdiction. 
Incompleteness  and  Inadequacy  of  the  legal 
remedy  are  what  determine  the  right  to  the 
equitable  remedy  of  injunction,  and  we  do 
not  think,  conceding  the  allegation  of  the  com- 
plaint to  be  true,  that  respondent  could  ob- 
tain complete  and  adequate  relief  by  law. 
Nor  would  any  good  purpose  be  subserved  by 
allowing  this  property  to  be  wrested  from  the 
possession  of  the  respondent,  and  relegating 
him  to  an  action  for  damages,  or  by  compel- 
ling him  to  pay  the  taxes  as  a  basis  of  a  suit 
for  damages.  This  court  has  passed  upon 
that  question  In  Andrews  t.  King  Co.,  1 
Wash.  St.  46,  23  Pac.  400,  and  Bcnn  v.  Che- 
halls  Co.,  11  AVash.  134,  39  Pac.  365.  It  Is 
true  that  those  cases  embraced  real-estate  tax- 
ation, but  the  principle  is  exactly  the  same, 
and  the  Interference  with  the  powers  of  the 
government  in  the  collection  of  Its  revenue 
Is  the  same.  This  point  was  also  raised  by 
the  county  in  its  brief  In  Mills  v.  Thurston 
Co.,  16  Wash.  378,  47  Pac.  759;  and,  while 
not  noticed  In  the  opinion,  this  court  tacitly 
acknowledged  the  Jurisdiction,  by  deciding 
the  case  upon  the  merits. 

The  important  proposition  in  this  case, 
however,  and  the  one  It  Is  desirable  should  be 
settled.  Is  involved  in  appellant's  second 
main  contention,— that  the  plaintiff  is  not  en- 
titled to  relief  in  any  manner  whatever,  for 
the  reason  that  the  taxes  sought  to  be  en- 
forced are  a  lien  upon  the  property  levied 
upon.  We  cannot  agree  with  the  construc- 
tion piat'od  upon  the  statute  by  the  appellant, 
nor  do  we  think  that  the  opinion  in  the  case 
of  Mills  v.  Thurston  Co.,  supi.  ,  aids  It.  In 
that  case  we  simply  held  that  the  property 
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■would  be  held  for  the  taxes  If  transferred 
after  the  lien  attached,  which  -was  provided 
by  statute;  and  the  language  of  the  court  to 
the  effect  that  the  revenue  statutes  "should 
receive  a  fair  construction  to  effect  the  end 
for  ■which  they  were  Intended"  was  used  with 
reference  to  sustaining  the  validity  of  the  Hen, 
and  of  enforcing  It.  But  no  lien  other  than 
that  provided  by  statute  was  under  considera- 
tion or  contemplation.  It  will  not  be  disput- 
ed, we  think,  that  tax  levies  are  purely  statu- 
tory; and  It  Is  for  the  legislature  to  deter- 
mine the  time  when  the  Hen  shall  attach,  and 
to  settle  all  questions  of  public  policy  of  that 
kind.  The  general  rule  Is  that  taxes  are  not 
a  Hen  unless  expressly  made  so,  and  when 
Hens  are  expressly  created  they  are  not  to  be 
enlarged  by  construction.  Cooley,  Tax'n  (2d 
Ed.)  444.  and  cases  cited.  The  pertinent 
question  then  Is,  when  does  the  statute  Im- 
press the  Hen  for  taxes  upon  personal  prop- 
erty? Section  1740,  1  Balllnger's  Ann.  Codes 
&  St.,  provides  that  the  taxes  assessed  upon 
personal  property  shall  be  a  Hen  upon  all  of 
the  real  and  personal  property  of  the  person 
assessed,  and  also  upon  the  property  so  as- 
sessed. If  the  possession  thereof  shall  have 
been  transferred,  from  and  after  the  first 
Monday  of  Febninry  next  succeeding  the  date 
of  the  levy  of  such  taxes.  This  statute  seems 
so  plain  that  It  Is  ditflcult  to  construe  It  Un- 
der the  rule  announced  above,  excepting  for 
this  statute  there  would  be  no  Hen  upon  the 
property;  there  would  be  nothing  but  a  per- 
sonal obligation  of  the  original  owner  after 
the  property  had  passed  from  his  possession. 
Both  as  a  matter  of  public  poUcy,  and  to  aid 
In  collecting  the  revenues,  the  legislature  by 
the  enactment  above  has  provided  that  the 
taxes  shall  be  a  Hen  upon  all  of  the  real  and 
personal  property  of  the  person  assessed, 
from  the  time  the  taxes  are  assessed,  if  the 
property  remains  the  property  of  the  person 
assessed,  but  not  so  when  It  Is  transferred  to 
another  person  before  the  first  Monday  of 
February  next  succeeding  the  levy.  Another 
rule  Is  announced  to  govern  that  case,  sind 
the  Hen  Is  made  to  attach  only  upon  the  con- 
dition precedent  of  the  transfer  having  been 
made  subsequent  to  the  time  mentioned. 
Any  other  construction  would  render  absolute- 
ly meaningless  the  latter  and  conditional  part 
of  the  section.  It  may  be  that  the  state  and 
city  will  occasionally  fall  to  collect  taxes,  un- 
der this  construction  of  the  law,  hut  this  can- 
not be  avoided.  The  legislature  doubtless 
concluded  that  It  would  be  better  that  this 
should  be  so,  than  that  the  citizens  of  the 
state  should  be  subjected  to  the  perils  of  a 
confiscation  for  taxes  of  every  article  that 
they  might  purchase  between  the  time  the 
tixes  were  levied  and  the  time  they  became 
due,  during  which  time  the  payment  of  taxes 
Is  not  possible.  And  It  fixed  the  attaciiment 
of  the  lien  at  the  time  the  taxes  became  due, 
and  after  that  time  the  purchaser  can  protect 
himself  by  ascertaining  whether  or  not  the 
ta.xes  on  the  property  he  is  purchasing  have 
CIP.-^ 


been  paid.  We  think  the  court  placed  the 
proper  construction  upon  the  statute,  and  the 
Judgment  Is  affirmed. 

GORDON,   C.  J.,   and    FULLERTON  and 
RRAVIS,  .TJ.,  concur. 


KARASEK  V.  PEIER. 
(Supreme  Court  of  Washington.     May  4,  1000.) 

CURATIVE  ACTS— INJUNCTION— FENCES  MALI- 
CIOUSLY ERECTED— CONSTITUTIONAL  LAW. 
1.  Defects  in  Balliiigcr's  Ann.  Codes  &  St.  § 
-AS^  (2  Hill's  Aim.  St.  &  Codes.  $  '2m,  provid- 
ing that  iujuuctions  shall  be  issued  to  restrain 
the  malicious  erection  of  structures  on  land  em- 
bodied in  Act  1S.S3,  to  correct  errors  and  supply 
omi.s.sions  hi  the  Code  in  coiilr.ivention  of  the  or- 
ganic law  of  Ihe  territory  (Rev.  .St.  IJ.  S.  9 
1024),  declaring  that  every  law  shall  embrace 
but  one  object,  to  l>e  exnreKsed  iu  the  title,  are 
cured  by  •J3  Stat.  122,  c.  220,  validating  and  cur- 
ing defects  in  sucli  act. 

2. 1'nder  Balllnger's  Ann.  Codes  &  St.  i  ^Ati^ 
(2  Hill's  Ann.  St.  &  Codes,  $  2(>S).  providing  tlint 
an  injunction  may  be  granted  tu  n>strain  llie 
maiiciuus  erection  on  laud  of  any  strmtvire  in- 
tended to  spite  or  annoy  the  adjoining  propii- 
etor.  and  that,  where  the  structure  has  l)eeii 
erected,  a  mandatory  injunction  will  lie  to  coiu- 
l)el  its  abatement  and  removal,  a  fence  erected 
maliciously,  with  intent  to  spite  or  annoy  the 
adjoining  proprietor,  is  a  "structure,"  within 
the  meaning  of  the  statute. 

3.  Baliinger's  Ann.  Codes  &  St.  i  54:«  (2  Hill's 
Ann.  St.  &  Codes,  §  208),  providinf^  that  an  in- 
junction may  be  granted  to  restrain  the  mali- 
cious erection  on  land  of  any  structure  intended 
to  spite  or  annoy  the  adjoining  proprietor,  and 
that  where  the  structure  has  been  completed  a 
mandatory  injunction  will  lie  to  conux-l  its 
abatement  and  removal,  is  not  unconstitutional 
because  it  enjoins  an  act  not  prohibited  by  law. 

4.  BaUinger's  Ann.  Codes  &  St.  §  'A33  (2  Hill's 
Ann.  St.  &  Codes,  §  2(58),  is  not  unconstitution- 
al, as  intending  to  prevent  the  erection  by  n 
landowner  of  such  structures  as  really  enhance 
the  value,  usefulness,  or  enjoyment  of  land, 
when  the  motive  in  doing  so  is  malevolent. 

5.  Plaintiff  refused,  on  request  of  defendant, 
to  join  in  the  erection  of  a  division  fence.  Tlie 
roof  of  plaintiff's  house  projected  over  the  bound- 
ary Hue,  allowing  water  to  be  discharged  on 
defendant's  lot,  damaging  his  lawn  and  flowers. 
Plaintiff  refused,  on  request,  to  alter  the  roof. 
Defendant  then  erected  a  board  fence  nine  feet 
high,  shutting  out  plaintiffs  light  entirely  from 
three  windows.  In  an  action  for  an  injunction, 
defendaut  t<sliOed  that  ho  built  the  fence  to 
keep  out  children  and  chicken,  and  as  a  support 
for  his  flowei-R,  and  admitted  that  a  fence  five 
feet  high  would  have  served  as  well,  aivl  that 
ho  would  not  have  built  the  fi-uco  so  high,  had 
plaintiff  helped  him  build  the  division  fence,  and 
put  an  eaves  trough  on  the  roof  of  her  house. 
Held,  that  malevolence  was  the  dominatinK  mo- 
tive in  its  erection,  and  that,  on  plaintifl's  al- 
tering her  roof  so  that  the  water  would  nut  lie 
discharged  on  defendant's  lot,  an  injunction 
would  lie.  under  Ballinger'a  Ann.  Codes  &  St.  § 
543:{  (2  Hill's  Ami.  St.  &  Codes,  §  2(>8). 

Appeal  from  superior  court.  Pierce  county; 
J.  A..  Wnilamson,  Judge. 

Action  by  Anna  Karasek  against  Anton 
Peler  for  an  Injunction  to  restrain  the  erec- 
tion of  a  fence,  or.  If  tlie  fence  should  have 
been  completed  before  the  final  hearing,  that 
a  mandatory  Injunction  might  tesue  to  compel 
its  removal.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 
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John  M.  Boyle  and  J.  P.  Cass,  for  appellant. 
W.  H.  Harris  and  £:rnest  Hoppe,  for  respond- 
ent. 

ANDERS,  J.  The  respondent  and  the  ap- 
pellant are  owners  of  adjoining  lots  fronting 
on  G  street,  In  the  city  of  Tacoma.  There  is 
situated  on  the  respondent's  premises  a  dwell- 
ing house,  whicli  Is  some  distance  back  from 
the  street,  but  so  near  the  side  of  her  land 
next  to  that  of  the  appellant  that  the  roof  pro- 
jects over  the  boundary  line  thereof,  causing 
the  rain  water  falling  thereon  to  be  dischar- 
ged on  the  appellant's  lot  The  appellant's 
dwelling  house  ia  located  about  25  feet  from 
the  respondent's  lot,  and  the  intervening  por- 
tion of  his  land  Is  used  for  a  flower  garden 
and  lawn.  The  surface  of  the  lots  of  both  of 
the  parties  contiguous  to  the  street  is  about 
4  feet  below  the  grade  of  the  sidewallc,  and 
gradually  descends  to  the  alley  in  the  rear. 
The  respondent's  house,  it  appears,  was  erect- 
ed several  years  before  the  appellant  owned 
or  occupied  his  premises,  and  has  usually 
been  occupied  by  tenants;  the  respondent 
herself  residing  in  another  house  located  on 
her  land.  Before  and  at  the  time  the  appel- 
lant purchased  his  lots  there  was  a  fence 
about  5  feet  high  along  the  boundary  line  of 
the  respondent's  lot,  but  on  the  land  of  the 
appellant,  extending  from  the  front  of  her 
house  to  the  sldewallc;  but  at  that  time  the 
back  part  of  the  lots  of  both  parties  seems  not 
to  have  been  Inclosed,  and  the  people  residing 
in  the  neighborhood  were  In  the  habit  of 
passing  over  that  portion  of  appellant's  prem- 
ises in  going  to  and  returning  from  the  busi- 
ness portion  of  the  city.  The  appellant,  hav- 
ing concluded  to  Inclose  bis  premises  with  a 
more  substantial  fence,  requested  the  re- 
spondent to  join  bim  in  erecting  such  a  fence 
on  the  line  dividing  their  respective  lots.  This 
the  respondent  declined  to  do;  claiming  that 
she  bad  no  need  of  another  fence,  and  that 
she  could  not  afford  to  build  one.  Appellant  at 
the  same  time  also  requested  the  respondent 
to  80  alter  the  roof  of  her  house  that  water 
would  not  fall  therefrom  upon  bis  land  and 
damage  his  lawn  and  flowers,  which  she  also 
refused  to  do.  These  refusals  greatly  pro- 
voked and  irritated  the  appellant,  and,  ac- 
cording to  the  testimony  of  the  respondent, 
he  became  very  angry  and  said  to  her:  "You 
will  do  nothing.  Never  mind.  I  will  fix  you." 
Thereafter  the  appellant  commenced  to  con- 
struct a  high  board  fence  upon  bis  own  land, 
along  and  close  to  the  boundary  line  between 
bis  lot  and  that  of  the  respondent.  The  re- 
spondent thereupon  instituted  this  action  for 
the  purpose  of  restraining  the  appellant  from 
further  proceeding  with  the  erection  of  the 
fence,  averring  in  her  complaint,  among  other 
things  not  necessary  to  be  mentioned,  that 
the  fence  was  maliciously  commenced  for  the 
purpose  of  annoying  and  spiting  the  plaintiff 
by  shutting  oft  the  light  from  the  three  win- 
dows on  the  north  side  of  her  dwelling  house, 
and  for  no  other  purpose;  that,  U  the  defend- 


ant is  allowed  to  erect  and  maintain  said 
fence,  her  house  will  be  darkened  thereby  In 
such  a  manner  as  to  shut  out  and  obscure  the 
light  almost  entirely  from  the  said  three 
windows,  and  her  house  greatly  damaged  on 
account  thereof;  and  that  the  tenant  now 
occupying  eaid  house  is  threatening  to,  and 
will,  vacate  the  same  if  the  plaintiff  is  per- 
mitted to  erect  and  maintain  said  fence.  She 
prayed  that,  in  case  the  fence  should  have 
t)een  completed  before  the  final  hearing  and 
disposition  of  the  cause,  a  mandatory  injunc- 
tion might  issue,  compelling  Its  removal.  The 
defendant,  after  denying  the  material  allega- 
tions of  the  complaint,  alleged  affirmatively 
in  his  answer  tliat  he  was  constructing  the 
fence  on  his  own  land,  as  an  Improvement 
thereon,  and  for  the  proper  use  and  enjoyment 
of  the  same,  and  denied  ttiat  it  was  being 
constructed  wantonly  or  maliciously,  with  the 
intent  to  injure  or  annoy  the  plaintiff.  Be- 
fore the  cause  came  on  for  trial  the  fence  had 
been  completed.  It  was  8  feet  high  at  the 
street,  and  somethtaig  more  than  9  feet  high 
opposite  respondent's  windows,  owing  to  the 
fact  that  the  soil  had  been  "dug  out"  consid- 
erably In  that  locality.  It  was  constructed  of 
inch  boards  nailed  to  stringers  attached  to 
posts  set  in  the  ground,  and  unplaned  on  the 
side  next  to  reg)ondent'8  house,  and  extended 
up  to  the  top  of  the  lower  sash  of  respondenf  a 
windows. 

At  the  trial  the  court  found,  among  other 
facts,  that  the  plaintiff  used  the  house  in  ques- 
tion for  the  purpose  of  renting  to  tenants; 
that  at  the  time  of  erecting  said  fence  said 
dwelling  house  was  occupied  by  a  tenant,  who 
afterwards  vacated  it  on  account  of  the  dark- 
ening of  the  windows  by  said  fence;  that  said 
fence,  owing  to  the  unusual  height  and  char- 
acter of  the  same,  was  and  is  a  nuisance  to 
the  plainftiff  and  her  tenants;  that  said  fence 
was  not  erected  by  said  defendant  for  any 
useful  or  ornamental  puri>ose,  but  for  the  sole 
purpose  of  spiting  and  annoying  plaintiff;  that 
a  fence  5  feet  high  would  have  answered  for 
any  lawful,  useful,  or  ornamental  purpose,  or 
for  the  protection  of  defendant's  said  prem- 
ises; and  that,  if  said  fence  Is  allowed  to  re- 
main at  the  height  It  now  is,  plaintiff  will  suf- 
fer great  injury  and  damage  on  account  there- 
of. After  filing  its  findings  of  fact  and  con- 
clusions of  law,  the  court  adjudged  and  de- 
creed that  "upon  the  plaintiff's  constructing 
a  sufllcient  gutter  or  eaves  trough  under  the 
eaves  of  the  roof  of  her  said  dwelling  de- 
scribed in  the  pleadings  and  findings  of  fact 
on  file  herein,  to  prevent  the  water  from  run- 
ning off  of  her  roof  onto  the  defendant's  prem- 
ises, she  have  a  peremptory  Injunction  order- 
ing and  compelling  the  defendant  to  remove 
or  cause  to  be  removed  the  said  fence  de- 
scribed in  the  pleadings  on  file  herein,  or 
cause  the  same  to  be  cut  down  to  a  height 
not  exceeding  five  feet  all  the  way  from  G 
street  to  a  point  at  the  rear  end  or  northeast 
corner  of  said  dwelling;  that,  if  said  defend- 
ant shall  neglect  or  refuse  to  so  remove  or 
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cut  down  Bald  fence  as  herein  directed  for  a 
period  of  thirty  days  after  the  plaintiff  shall 
hare  constructed  the  eavee  trough  herein  spec- 
ified, the  sheriff  of  Fierce  county  he,  and  Is 
hereby,  directed  to  cut  doivn  or  remove  the 
same  at  the  cost  and  expense  of  the  said  de- 
fendant." 

This  action  Is  based  upon  section  5433,  Bal- 
Unger's  Ann.  Codes  &  St.  (2  Hill's  Ann.  St 
&  Codes,  g  288),  which  reads  as  follows:  "An 
Injunction  may  be  granted  to  restrain  the 
mallclons  erection,  by  any  owner  or  lessee  of 
land,  of  any  structure  Intended  to  spite,  in- 
jure or  annoy  an  adjoining  proprietor;  and 
where  any  owner  or  lessee  of  land  has  ma- 
liciously erected  such  a  structure  with  such 
intent,  a  mandatory  injunction  wIU  lie  to  com- 
pel its  almtement  and  removal."  This  sec- 
tion of  the  statute  was  enacted  In  the  year 

1883,  and  embodied  in  an  act  entitled  "An 
act  to  correct  errors  and  supply  omissions  in 
the  Code  of  Washington"  (Laws  1888,  p.  44), 
and  it  Is  contended  on  the  part  of  the  appel- 
lant that  the  section  is  void  for  the  reason 
that  it  is  In  contravention  of  the  organic  act 
of  the  territory  of  Washington  (Rev.  St.  U. 
S.  1 1924),  which  declares  that  every  law  shall 
embrace  but  one  object,  and  that  shall  be 
expressed  in  the  title;  and  the  case  of  Har- 
land  V.  Territory,  3  Wash.  T.  131,  13  Pac. 
453,  is  cited  in  support  of  this  contention.  It 
is,  no  doubt,  true  that  under  the  decision  in 
the  Harland  Case  the  title  of  the  act  in  ques- 
tion was  hisufflclent;  but  under  the  rule  an- 
nounced by  this  court  In  the  subsequent  case 
of  Marston  v.  Humes,  3  Wash.  St  267,  28 
Pac.  520,  and  which  has  since  been  followed. 
It  would  seem  that  the  title  Is  not  open  to  the 
objection  here  urged  against  it  But  wheth- 
er this  statute  was  originally  valid  or  in- 
valid under  the  organic  act  is  now  quite  im- 
material, for  the  act  of  which  It  Is  a  part 
was  expressly  ratified  and  confirmed,  as  a 
whole,  by  an  act  passed  by  congress  in  July, 

1884.  See  23  Stat  122,  c.  226. 

The  appellant  also  contends  that,  even  if 
the  statute  is  not  invalid  upon  the  ground  of 
insufficiency  of  title,  still  It  does  not  cover 
this  case,  for  the  reason  that  a  fence  is  not 
a  structure,  within  the  meaning  of  the  act 
Webster  defines  a  structure  to  be  "that  which 
is  built;  a  building;  especially  a  building  of 
some  size  or  magnificence;  an  edifice." 
Webst  Int.  Diet.  And  hence  It  is  argued 
that  the  term  "structure,"  as  used  in  the  stat- 
ute, must  mean  an  offensive  building  of  some 
kind,  apparently  serving  no  purpose  but  to 
spite  and  annoy  an  adjoloing  owner.  In  sup- 
port of  the  position  that  a  fence  is  not  a 
structure,  in  contemplation  of  this  statute,  the 
appellant  cites  the  case  of  Butherf  oord  v.  Ball- 
road  Co.,  35  Ohio  St.  539;  and  It  Is  true  that 
In  that  case  the  supreme  court  of  Ohio  held 
that  a  railroad  was  not  a  structure,  within 
the  meaning  of  a  statute  providing  for  me- 
chanics' liens  on  "any  house,  mill,  manufac- 
tory or  other  building,  fixtures,  bridge  or 
other  structure."    But  that  conclusion  was 


arrived  at  by  the  application  of  fte  well' 
known  rule  of  statutory  construction,  that, 
where  general  words  follow  an  enumeration 
of  specific  persona  or  things,  they  are  limited 
to  the  same  class  of  persons  or  things  as  those 
specifically  mentioned.  But  here  the  word 
"structure"  stands  alone,  and  is  not  confined 
to  any  class  of  erections,  and  therefore  the 
above-mentioned  case  Is  not  an  authority  in 
favor  of  appellant's  contention.  Of  course,  it 
Is  true  that  a  house  is  a  structure,  but  it  is 
also  true  that  there  are  many  other  things 
which  may  properly  be  designated  as  struc- 
tures,—such,  for  instance,  as  a  telegraph  line, 
a  wharf,  or  a  bridge.  "In  the  broadest  sense, 
a  structure  is  any  production  or  piece  of  work 
artificially  built  up  or  composed  of  parts  join- 
ed together  In  some  definite  manner;  any  c(Mi- 
stmctlon."  Cent  Diet.  And  we  have  no 
doubt  that  a  fence  is  a  structure,  within  the 
meaning  of  this  statute. 

It  Is  further  contended  that  this  section  is 
unconstitutional  because  It  empowers  the 
courts  to  restrain  by  injunction  the  commis- 
sion of  an  act  not  prohibited  by  any  law  of 
the  state  or  of  the  United  States.  This  posi- 
tion is  clearly  not  tenable.  Although  the  leg- 
islature has  not  In  express  words  declared  It 
illegal  for  an  owner  or  lessee  of  land  mali- 
ciously to  erect  any  structure  Intended  to  spite, 
Injure,  or  annoy  an  adjoining  owner,  it  has 
in  legal  effect  done  so,  by  providing  a  remedy 
in  favor  of  a  party  thus  injured.  To  say  that 
the  commission  of  a  certain  act  may  be  en- 
joined is  to  declare,  substantially,  that  such 
act  is  illegal.  If,  therefore,  this  section  is  un- 
oonstitutlonal,  it  is  not  so  because  it  author- 
izes the  enjoining  of  an  act  not  prohibited  by 
law,  but  because  it  is  inimical  to  some  pro- 
vision of  the  constitution,  or.  In  other  words, 
because  the  legislature  exceeded  its  constitu- 
tional power  in  its  enactment  "The  reason- 
able enjoyment  of  one's  real  estate,"  says 
Mr.  Tledeman,  "is  certainly  a  vested  right, 
which  cannot  be  interfered  with  or  limited 
arbitrarily.  The  constitutional  guaranty  of 
protection  for  all  private  property  extends 
equally  to  the  enjoyment  and  the  possession 
of  lands.  An  arbitrary  Interference  by  the 
government,  or  by  its  authority,  with  the  rea- 
sonable enjoyment  of  private  lands,  is  a  tak- 
ing of  private  property  without  due  process 
of  law,  which  Is  inhibited  by  the  constitutions. 
But  It  Is  not  every  use  which  comes  within 
this  constitutional  protection.  One  has  a 
vested  right  to  only  a  reasonable  use  of  one's 
lands.  It  is  not  dlflScult  to  find  the  rule 
which  determines  the  limitations  upon  the 
lawful  ways  or  manner  of  using  lands.  It  is 
the  rule  which  furnishes  the  solution  of  every 
problem  In  the  law  of  police  power,  and  which 
is  comprehended  in  the  legal  maxim,  'Sic 
utere  tuo  ut  allenum  non  isdas,' "  Tied, 
lilm.  p.  423.  According  to  this  maxim,  every 
one  must  so  use  his  own  property  as  not  to 
injure  the  rights  of  others.  Subject  to  this 
qualification,  every  person  has  the  right  to 
exercise  complete  control  over  his  own  land. 
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to  the  exdnslon  of  all  others,  and  this  right 
has  been  recognized  from  the  earliest  times 
by  the  courts.  1  Wood,  Nuis.  (3d.  Ed.)  127. 
Upon  the  common-law  maxim  above  quoted 
rests,  as  ■we  have  seen,  what  is  termed  the 
"police  power  of  the  state,"  which.  In  Its 
broadest  acceptation,  means  the  general  pow- 
er of  the  state  to  preserve  and  promote  the 
public  welfare,  even  at  the  expense  of  private 
rights.  18  Am.  &  Eng.  Enc.  Law,  740,  741. 
It  has  often  been  Ba;d  that  it  is  difficult.  If  not 
Impossible,  to  give  an  exact  and  satisfactory 
detinitlou  of  "police  power";  but  it  is  said 
by  an  eminent  text  writer  that  this  power, 
"like  that  of  taxation,  pervades  every  depart- 
ment of  business,  and  reaches  to  every  Inter- 
est and  every  subject  of  proflt  or  enjoyment." 
Cooley,  Const  Um.  (5th  Ed.)  p.  706.  In  the 
exercise  of  police  power  the  legislature  may, 
to  a  reasonable  extent,  and  with  due  regard 
to  the  public  welfare,  prohibit  or  regulate  the 
use  of  private  property;  but  any  provision  or 
regulation  of  the  use  and  enjoyment  of  land 
by  the  owner  which  is  not  limited  to  the  pre- 
vention of  nuisances  is  opposed  to  constitu- 
tional principles,  and  the  power  of  the  legis- 
lature to  prohibit  nuisances  is  confined  to  the 
prohibition  or  regulation  of  such  acts  as  vio- 
late or  materially  Interfere  with  the  rights 
)f  others.  Tied.  Ltm.  p.  426.  See,  also,  2 
Wood,  Nuls.  (3d  Ed.)  p.  lOOa 

The  respondent,  as  we  have  stated,  bases 
her  claim  to  an  injunction  upon  the  allega- 
tion in  her  complaint  that  the  light  has  been 
cat  off  from  her  windows,  and  her  house 
made  less  rentable,  and  consequently  dam- 
aged, by  the  erection  of  the  fence  by  the  ap- 
pellant. But  neither  or  both  of  these  effects 
upon  her  property  constitutes  a  cause  of  ac- 
tion in  her  favor  unless  they  are  the  result 
of  an  unreasonable,  and  therefore  unlawful, 
use  by  the  appellant  of  his  own  premises. 
1  Wood,  Nuis.  (3d  Ed.)  pp.  2,  3.  At  common 
law  a  man  has  a  right  to  build  a  fence  or 
other  structure  on  his  own  land  as  high  as 
be  pleases,  although  he  thereby  completely 
obstructs  his  neighbors'  light  and  air,  and  the 
motive  by  which  he  is  actuated  Is  Immate- 
rial. lUdeout  V.  Knox,  148  Mass.  3(i8,  18  N. 
E.  390.  2  L.  R.  A.  81;  Mahau  v.  Brown,  13 
Wend.  SUl;  Letts  v.  Kessler,  54  Ohio  St  73. 
42  N.  E.  765,  40  L.  U.  A.  177;  Frazier  v. 
Brown,  12  Ohio  St  2&i;  Falloon  v.  Schilling, 
29  Kan.  292;  Chatfleld  v.  Wilson,  28  Vt  49; 
Lord  V.  l^ngdon  (Me.)  30  Atl.  5S2;  Phelps 
v.  Nowlen,  t2  N.  Y.  39;  2  Washb.  Real  Prop. 
(5th  Ed.)  p.  3C2.  The  only  exception  to  this 
rule  of  law  Is  found  in  cases  where  one  has 
acquired,  by  long  user,  a  right,  in  the  nature 
of  an  easement,  to  have  light  pass  to  his 
windows  across  the  land  of  his  neighbor. 
But  In  the  United  States  the  courts  have, 
with  very  few  exceptions,  repudiated  the  doc- 
trine of  ancient  lights,  as  recognized  In  Eng- 
land, as  "unsound  in  principle,  and  unsuited 
to  the  habits  and  rapid  growth  of  the  coun- 
try." 1  Wood,  Nuis.  IOC;  6  Am.  &  Eng.  Enc. 
Law,  152;    Tied.  Real  Prop.  (Enlarged  Kd.) 


I  613;  Oooley,  Torts  (2d  Ed.)  pp.  832.  838; 
Parker  v.  B'oote,  19  Wend.  809;  Pierre  v. 
Fernald.  26  Me.  436;  Guest  v.  Reynolds,  68 
111.  478;  Lapere  v.  Luckey.  23  Kan.  534.  An 
easement  of  light  and  air  can  be  acquired  In 
this  country  only  by  grant,  either  expressed 
or  Implied,  and  no  such  grant  is  claimed  by 
the  respondent  In  this  case.  Whatever  right, 
therefore,  she  may  have  to  an  Injunction, 
Is  derived  solely  from  the  statute,  and  not 
from  the  common  law;  and,  in  order  to  as- 
certain such  right,  it  is  necessary  to  deter- 
mine the  meaning  and  validity  of  the  stat- 
ute. The  language  employed  by  the  legis- 
lature Is  sufficiently  comprehensive  to  author- 
ize an  injunction  against  the  erection  by  a 
landowner  of  a  dwelling  house  or  a  business 
block  on  his  own  land,  providing  his  mo- 
tive In  so  doing  is  malevolent  If  It  was  the 
Intention  of  the  legislature  to  prohibit  the 
erection  of  such  structures,  we  are  clearly 
of  the  opinion  that  the  statute  Is,  to  that 
extent,  at  least,  unconstitutional;  for  the  rea- 
son that  to  prohibit  such  a  use  of  real  es- 
tate would.  In  effect,  deprive  the  owner  of 
his  property  without  due  process  of  law  and 
compensation.  But,  inasmuch  as  it  must 
have  been  well  known  to  the  legislature  that 
useful  and  valuable  structures,  such  as 
houses,  are  rarely  or  never  erected  merely 
to  annoy  or  injure  an  adjoining  owner,  we 
feel  Justi&ed  In  holding  that  it  was  not  the 
intention  to  prohibit  the  erection  of  such 
structures  as  really  enhance  the  value,  use- 
fulness, or  enjoyment  of  land,  but  such  only 
as  are  primarily  or  solely  Intended  to  in- 
jure or  annoy  an  adjoining  owner,  and  which 
serve  no  really  useful  and  reasonable  pur- 
pose. It  is  well  settled  that  it  Is  the  duty 
of  the  courts  to  so  construe  a  statute.  If  prac- 
ticable, as  to  give  it  force  and  validity, 
rather  than  to  render  it  Inoperative  or  void. 
Cooley,  Const  Lim.  (5th  Ed.)  pp.  220,  222. 
And  we  think  the  construction  we  have 
placed  upon  this  section  Is  not  inconsistent 
with  its  language,  and  is  such  as  brings  it 
within  the  power  of  the  legislature,  and,  as 
thus  construed,  the  statute  Is  constitutionaL 
The  constitutionality  of  a  statute  of  Massa- 
chusetts providing  that  "any  fence  or  other 
structure  in  the  nature  of  a  fence  unneces- 
sarily exceeding  six  feet  in  height  malicious- 
ly erected  or  maintained  for  the  purpose  of 
annoying  the  owners  or  occupants  of  adjoin- 
ing property,  shall  be  deemed  a  private  nui- 
sance" (St  1887,  c.  34S.  f  1)  was  called  In 
question  In  RIdeout  v.  Knox,  supra;  and  the 
act  was  held  constitutional,  for  the  reason,  as 
stated  by  the  court,  that  It  simply  restrain- 
ed a  noxious  use  of  the  owner's  premises,  and, 
although  the  use  was  not  directly  Injurlo^js 
to  the  public  at  large,  there  was  a  public 
Interest  to  restrain  this  kind  of  aggressive 
annoyance  of  one  neighbor  by  another,  and  to 
mark  a  definite  limit  beyond  which  It  Is  not 
lawful  to  go.  In  that  case  It  was  also  held 
that.  In  order  to  maintain  an  action  under  the 
statute,  it  must  be  shown  that  the  fence  was 
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erected  or  maintained  from  an  actually  maler- 
olent  motlre,  aa  distinguished  from  mere 
technical  malice,  and  that  it  is  not  enough 
to  satisfy  the  words  of  the  statute  that  malev- 
bteice  was  one  of  the  motlTes,  but  that 
malevolence  must  be  the  dominant  motlTe, 
—a  motive  without  which  the  fence  would 
not  have  been  bnllt  or  maintained.  In  Lord 
▼.  Langdon,  supra,  which  was  a  case  in- 
volving the  construction  of  a  statute  sub- 
stantially like  that  of  Massachusetts,  the  su- 
preme court  of  Maine  approved  and  applied 
the  doctrine  announced  in  Rideout  v.  Knox, 
and  accordingly  held  that  the  gist  of  the  ac- 
tion consists  in  the  fact  that  the  structure 
is  maliciously  kept  and  maintained,  and  that, 
to  entitle  the  plaintift  to  recorer,  it  must 
be  shown  that  malevolence  was  the  dominant 
motive,  and  without  which  the  fence  would 
not  have  been  built  or  maintained.  The 
Mass.acbusetts  statute  was  again  held  con- 
stitutional in  the  case  of  Smith  v.  Morse, 
148  Mass.  407,  19  N.  B.  893;  but  the  court 
there  decided  that,  notwithstanding  the  use 
of  the  word  "nuisance,"  the  statute  did  not 
create  an  easement  in  favor  of  the  plaintilTs 
land,  but  only  made  it  unlawful  to  do  ma- 
liciously what  the  defendant  still  had  a 
right  to  do  from  other  motives.  And  the 
same  thing  may  properly  be  said  as  to  the 
scope  and  intention  of  our  statute.  In  Con- 
necticut there  is  a  statute  providing  that  "An 
Injunction  may  be  granted  against  the  ma- 
licious erection  by  an  owner  or  lessee  of  land 
of  any  structure  upon  it,  intended  to  annoy 
or  injure  any  proprietor  of  adjacent  land  in 
resppct  to  his  use  or  disposition  of  the  same." 
Revision  18T5.  p.  477,  {  4.  This  statute,  it 
will  be  observed.  Is  In  substance  similar  to 
the  Qrst  provision  of  our  statute,  and  it  has 
been  construed  by  the  supreme  court  of  that 
state  In  at  least  two  cases.  In  Harbison  r. 
White,  46  Conn.  106,  the  petitioner  sought 
the  abatement  of  a  structure  erected  of  rough 
boards  at  a  distance  of  little  more  than  3  feet 
from  Ills  block  of  houses,  and  which  was  18 
feet  high,  and  of  a  nature  to  exclude  tlie 
light  and  air,  to  a  great  extent,  from  the 
basement,  lower  story,  and  one-half  of  the 
secdnd  story  of  the  block,  on  the  ground  that 
it  was  erected  maliciously  and  with  intent 
to  injure  and  annoy  the  petitioner,  as  an  ad- 
Joining  proprietor  of  land;  and,  it  appearing 
to  the  court  that  It  was  in  fact  maliciously 
erected  and  wns  Injurious  to  the  petitioner, 
a  mandatory  Injunction  was  sustained  against 
Its  continuance,  notwithstanding  the  fact  that 
it  served  to  screen  the  defendant's  prem- 
ises from  observation.  Upon  the  question  of 
motive  the  court  said:  "The  Oudiug  Is  that 
malice  prompted  the  erection  of  the  structure 
in  question.  That  it  protected  from  obser- 
vation must  be  regarded  as  an  Incident  The 
statute  concerns  Itself  wholly  with  the  mo- 
tive. Therefore  It  Inquires  for  that  That 
found  to  be  malicious,  the  statute  disregards 
the  Incident  and  puts  an  immediate  end  to 
the  wrong  by  Injunction."    In  that  case,  bow- 


ever,  nothing  was  said,  except  In  a  very  gen- 
eral way,  as  to  the  quality  or  quantum  of 
malice  necessary  to  be  shown  in  order  to 
maintain  an  action  under  the  statute;  but 
in  the  subsequent  and  well-considered  case 
of  Gallagher  v.  Dodge,  48  Conn.  3S7,  the  court 
held  that  "the  malicious  intent  must  be  so 
predominating  as  a  motive  as  to  give  char- 
acter to  the  structure,"  and  that  "It  must 
be  80  manifest  and  positive  that  the  real  use- 
fulness of  the  structure  will  be  as  manifestly 
subordinate  and  IncidentaL"  As  to  the  proof 
of  motive,  the  court  was  of  the  opinion  that 
the  question  whether  the  structure  was  ma- 
liciously erected  is  to  be  determined  by  its 
character,  location,  and  use,  rather  than  by 
an  inquiry  into  the  actual  state  of  mind  of 
the  person  erecting  It  Upon  this  point  the 
learned  court  observed:  "•  •  •  We  think 
no  rule  can  be  laid  down  that  is  on  the  whole 
more  easy  of  application,  and  more  likely  to 
be  correct  In  its  application,  than  that  the 
structure  Intended  by  the  statute  must  be 
one  which,  from  its  character  or  location  or 
use,  must  strike  an  ordinary  beholder  aa 
manifestly  erected  with  the  leading  purpose 
to  annoy  the  adjoining  owner  or  occupant  In 
his  use  of  his  premises."  Although  we  con- 
cede that  this  rule  will  generally  be  more 
correct  in  its  application  than  any  other  gen- 
eral rule  that  could  be  laid  down,  it  Is  ap- 
parent that  It  cannot  be  relied  on  in  all  cases, 
to  the  exclusion  of  other  legitimate  evidence. 
The  fence  in  question  In  this  case  Is  much 
higher  than  boundary  fences  usually  are  In 
cities,  but  It  would  be  very  difficult  for  us 
to  say  that  an  ordinary  observer  would,  from 
its  appearance  or  character  or  location,  con- 
clude that  It  was  manifestly  erected,  for  the 
leading  purpose,  to  spite  and  annoy  the  re- 
spondent; and  yet  we  are  clearly  of  the  opin- 
ion, from  all  the  evidence  in  the  record,  in- 
cluding the  character  and  location  of  the 
fence,  that  malevolence  was  the  dominating 
motive  In  its  erection.  It  is  true  tliat  the 
appellant,  as  a  witness  in  bis  own  behalf  at 
the  trial,  testified  that  he  built  the  fence  to 
keep  out  children  and  chickens,  and  to  sup- 
port bis  vines  and  roses,  and  not  for  the 
purpose  of  annoying  or  spiting  the  respond- 
ent Rut  he  virtually  admitted  on  cross- 
examination  that  a  fence  aa  high  as  the  for- 
mer one— 5  feet— would  have  served  as  well 
for  such  purposes,  and  that  be  would  not 
have  built  the  fence  as  high  as  he  did,  if 
the  resijondeut  had  helped  him  build  a  divi- 
sion fence,  "as  she  should,"  and  put  an  eaves 
trough  or  gutter  on  the  roof  of  her  house. 
The  Judgment  and  decree  are  affirmed. 

BUNRAR,  J.,  concnrs. 

REAVIS,  J.  I  concur  In  the  conclusion 
viewing  the  statute  as  meaning  to  confine  the 
power  to  Interfere  where  the  motive  is  malev- 
olent in  the  construction  of  the  structure; 
and  I  think  that  malevolence  must  clearly  ap- 
pear as  the  dominating  Impulse,  to  make  a 
case  within  the  statute. 
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DENNY  T.  COLE  et  al 

(Supreme  Court  of  Washington.     April  18* 
1900.) 

PARTNERSHIP— PLEDGE— ACTIONS    AGAINST 
PARTNER— RECEIVER  NOT  PARTY. 

Bollinger's  Ann.  Codes  &  St.  i  5455,  defines 
a  receiver  as  one  appointed  by  the  court  or  judi- 
cial officer  to  take  charge  of  property  during 
the  pending  of  a  civil  action  or  proceeding,  to 
manage  or  dispose  of  it  as  the  court  or  officer 
may  direct,  and  having  power  to  bring  and  de- 
fend actions  connected  with  the  trust.  Held, 
that  where  a  partnership  had  pledged  stock  as 
security,  and  the  pledgee  brought  an  action 
against  the  partners  to  foreclose  the  lien,  and  a 
receiver  of  the  partnership  appointed  on  dissolu- 
tion thereof  was  not  made  a  party  to  the  action, 
the  decree  foreclosing  the  hen  was  nugatory, 
since,  under  section  5455,  a  receiver  could  not 
be  regarded  as  a  mere  custodian  of  the  property, 
but  has  such  a  special  interest  therein  as  neces- 
sitated his  being  a  party  to  the  action. 

Appeal  from  stiperlor  court,  King  county; 
Frank  T.  Keld,  Judge. 

Action  by  Charles  L.  Denny  against  Fla- 
vins S.  Cole  and  another.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  Cole 
appeals.    Reversed. 

Preston,  Carr  &  Gllman  and  Piles,  Don- 
worth  &  Howe,  for  appellant.  E.  F.  Blaine, 
for  respondents. 

FULLERTON,  J.  The  appellant.  Flavins 
S.  (Tole,  and  the  respondent,  Ernest  W.  Price, 
were  formerly  partners,  doing  business  un- 
der the  firm  name  of  Cole  &  Price.  As  such 
partners  they  were  the  owners  of  certain 
shares  of  the  capital  stock  of  the  Lumber- 
man's Logging  Company,  a  corporation. 
They  became  Indebted  to  the  Farmers'  & 
Citizens'  Bank  of  Dewltt,  Iowa,  and  the 
First  National  Bank  of  Dewltt,  Iowa,  upon 
various  obligations,  aggregating,  with  Inter- 
est, at  the  time  of  the  commencement  of  the 
present  action,  the  sum  of  $39,659.C3.  As 
security  for  this  indebtedness,  the  firm  of 
Cole  &  Price  pledged  with  the  above-named 
hanks  the  shares  of  stock  held  by  them  In 
the  Lumberman's  Logging  Company.  After 
the  pledge  had  been  made.  Cole  brought  an 
action  against  Price  for  a  dissolution  of  the 
partnership  and  for  an  accounting,  praying 
in  his  complaint  for  the  appointment  of  a 
receiver  to  take  possession  of  the  property 
and  assets  of  the  partnership  ipending  the 
Uiigation.  The  court,  after  notice  and  hear- 
ing, found  that  the  partnership,  and  each  of 
the  members  thereof,  were  Insolvent,  and 
appointed  a  receiver  "to  immediately  take 
possession  of  all  the  property  and  assets  of 
said  firm,  real  and  personal,  •  •  •  to 
manage  and  control  said  property  during  the 
pendency  of  said  suit,  and  to  collect  debts 
duo  said  partnership,  and  for  that  purpose, 
or  for  the  purpose  of  recovering  and  redu- 
cing to  the  possession  of  said  firm  any  of 
said  property,  to  bring  actions  in  his  own 
name  or  iu  the  name  of  said  firm,  and  to 
defend  any  and  all  actions,  and  to  inter- 


vene, in  his  own  name  or  In  the  name  of 
said  firm,  in  any  and  all  actions  in  which 
the  rights  or  interests  of  said  firm  or  its 
creditors  might  be  involved,  with  full  pow- 
er by  law  vested  In  such  receivers,  with 
such  other  powers  and  such  other  duties  as 
the  court  might  from  time  to  time  order." 
The  receiver  duly  qualified,  and  was  acting 
as  such  at  the  time  of  the  commencement 
of  the  present  action,  but  never  reduced,  or 
attempted  to  reduce,  to  possession  the  prop- 
erty pledged  to  the  banks.  The  respondent, 
Charles  L.  Denny,  is  the  assignee  of  the  in- 
debtedness of  Cole  &  Price  to  the  aforesaid 
banks,  and  brought  this  action  for  the  pur- 
pose of  obtaining  a  personal  judgment 
against  Cole  &  Price,  and  to  foreclose  the 
pledgee's  lien  upon  the  stock.  At  the  time 
the  action  was  commenced,  he  obtained  an 
order  from  the  court  authorizing  the  actlMi 
to  be  brought  against  the  receiver,  and  made 
the  receiver  a  party  uefendant  along  with 
Cole  &  Price;  but  shortly  thereafter,  upon 
application  of  the  receiver,  the  order  was 
vacated,  and  the  receiver  dismissed  from  the 
proceedings.  Default  was  entered  against 
the  respondent,  Price.  The  appellant.  Cole, 
answered  the  complaint,  making  certain  de- 
nials, and  pleading  as  an  affirmative  defense 
the  appointment  of  the  receiver,  and  the 
proceedings  by  which  he  was  dismissed 
from  the  action,  praying  that  the  action  be 
dismissed  because  there  was  a  defect  of 
parties  defendant.  Judgment  for  the  amount 
due  and  of  foreclosure  of  the  lien  was  en- 
tered In  favor  of  Denny,  and  Cole  appeals. 
The  question  presented  is,  did  the  receiver 
have  such  an  interest  In  the  pledged  stock 
as  to  make  him  a  necessary  party  defend- 
ant In  an  action  to  foreclose  the  pledgee's 
lien? 

It  seems  to  have  been  the  view  of  the 
court  below,  and  the  respondent  urges  In 
this  court,  that  no  title  to  partnership  prop- 
erty passes  to  a  receiver  of  such  property 
appointed  in  a  suit  brought  for  a  dissolu- 
tion of  the  partnership,  and  that,  for  this 
reason,  a  receiver  of  partnership  property 
is  not  a  necessary  party  to  a  suit  brought 
to  foreclose  n  lien  thereon.  On  the  ques- 
tion of  the  receiver's  title  the  authorities 
are  not  uniform,  but  there  is  respectable  au- 
thority holding  that  he  takes,  by  virtue  of 
his  appointment,  both  the  legal  and  equi- 
table title.  In  High,  Rec.  (3d  Ed.)  §  5:19,  the 
rule  is  laid  down  as  follows:  "A  receiver  of 
the  effects  of  a  partnership,  appointed  in  an 
action  for  the  settlement  of  the  firm  busi- 
ness, is  regarded  as  vested  with  the  whole 
equitable  title  to  the  partnership  property, 
without  any  a.ssignmeut  for  that  puri>ose, 
and  in  an  action  to  obtain  possession  of  the 
property  he  represents  the  Interests  therein 
of  all  parties  to  the  suit  in  which  he  was 
appointed.  And  it  is  held  that,  to  enable 
him  to  properly  discharge  his  trust,  he  may, 
suo  motn,  and  without  special  leave  of  the 
court,  bring  an  action  to  possess  himself  of 
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the  property  to  which  he  Is  officially  enti- 
tled. Incurring  no  risk  thereby  except  as  to 
coets,  and,  least  of  all,  have  the  persons 
against  whom  he  brings  such  action  the 
right  to  object  that  he  brings  suit  without 
leave  of  court  The  appointment  of  a  re- 
ceiver upon  the  Insolvency  of  the  firm  oper- 
ates, in  effect,  as  an  assignment  of  the  firm 
assets,  with  all  securities  incident  thereto, 
for  the  benefit  of  firm  creditors.  But,  since 
a  receiver's  authority  is  conferred  by  law, 
and  not  like  th&t  of  a  voluntary  assignee  of 
the  parties,  a  receiver  of  a  partnership  suc- 
ceeds, not  only  to  the  legal  title  of  the  part- 
ners as  Joint  tenants,  but  also  to  the  equi- 
table rights  and  remedies  of  the  firm  and 
of  Its  beneficiaries."  So,  in  Beach  on  Re- 
ceivers (LAlderson's  Ed.]  §  585),  it  Is  said: 
"Upon  the  appointment  of  a  receiver  the  en- 
tire legal  and  equitable  title  to  the  tangible 
property  of  the  firm,  as  well  as  to  Its  rights 
and  remedies,  vest  in  him;  and  real  prop- 
erty held  by  the  members  of  a  firm  as  ten- 
ants In  common,  but  used  for  partnership 
purposes,  and  built  on  with  partnership 
funds,  will  be  treated  as  partnership  prop- 
erty, and  will  pass  to  the  receiver."  The 
rule  Is  also  supported  by  the  following 
cases:  Ryan  v.  Kingsbery,  88  Ga.  361,  14 
S.  K  596;  Tillinghaat  v.  Champlin,  4  R.  I. 
173;  Pearce  v.  Gamble,  72  Ala.  341;  Wins- 
low  V.  WaUace,  116  Ind.  317,  17  S.  B.  923; 
Wallace  v.  Yeager,  4  Phila.  251.  And  In 
Hardin  v.  Sweeney,  14  Wash,  129.  44  Pac. 
138,  we  held  that  a  receiver  of  the  prop- 
erty of  an  insolvent  corporation  was  a  quasi 
assignee  of  the  property,  and  vested  with 
sntBclent  title  to  maintain  an  action  in  his 
own  name  in  relation  thereto.  By  the  Code 
(section  5455,  Ballinger's  Ann.  Codes  &  St) 
a  receiver  is  defined  as  "a  person  appointed 
by  a  court  or  Judicial  officer  to  take  charge 
of  property  during  the  pending  of  a  civil 
action  or  proceeding,  •  •  •  to  manage 
and  dispose  of  it  as  the  court  or  officer  may 
direct,"  and  has  power  "to  bring  and  de- 
fend actions"  affecting  property  connected 
with  his  trust  (section  545*5^  But  If  It  be 
held  that  a  receiver  of  partnership  property 
does  not  have  title  thereto  in  the  sense  that 
the  partnership  had  title  prior  to  his  appoint- 
ment, it  Is  an  inaccurate  statement  of  his 
relation  to  the  property  to  say  that  he  is 
merely  its  custodian.  As  was  said  by  the 
supreme  court  of  Minnesota  in  Henning  v. 
Raymond,  35  Minn.  303,  29  N.  W.  132: 
"When  a  court  has  taken  property  Into  its 
own  charge  and  custody  for  the  purpose  of 
administration  and  disposition  In  accordance 
with  the  rights  of  the  parties  to  the  litiga- 
tion, it  is  In  custodia  legls.  The  title  of  the 
property  for  the  time  being,  and  for  the 
purpose  of  such  administration,  may,  in  a 
sense,  be  said  to  be  in  the  court  The  pro- 
ceeding by  receivership  is  quasi  In  rem,  so 
far  as  it  involves  a  sequestration  of  assets. 
The  receiver  is  appointed  for  the  benefit  of 
all  concerned.    He  is  the  representative  of 


the  court  and  of  all  the  parties  Interested  In 
the  litigation  wherein  he  was  appointed, 
He  Is  the  right  arm  of  the  court  in  exer- 
cising the  Jurisdiction  Invoked  in  such  case 
of  administering  the  property."  And  In  that 
case  it  was  held  that  the  receiver  had  such 
a  special  Interest  In  the  property  as  to  make 
him  the  real  party  In  Interest  within  the 
meaning  of  a  statute  which  provided  that 
every  action  should  be  prosecuted  in  the 
name  of  the  real  party  In  Interest.  In  the 
case  of  Klrkpatrick  v.  McElroy,  41  N.  J.  Eq. 
639,  7  AtL  647,  It  was  held  that  on  the  ap- 
pointment of  a  receiver  for  the  settlement 
of  a  partnership  the  surviving  partner  was 
superseded  in  the  possession  and  control  of 
the  partnership  effects  and  In  the  authority 
to  settle  up  the  partnership  affairs,  that  this 
right  was  vested  exclusively  In  the  receiver, 
and  that  he  was  a  necessary  party  to  any 
suit  affecting  the  property  of  the  partner- 
ship; citing  Klrkpatrick  v.  Coming,  38  N. 
J.  Eq.  234.  While,  as  we  have  shown,  our 
statute  provides  that  a  receiver  has  power 
to  dispose  of  property  held  by  him  as  re- 
ceiver on  the  order  of  the  court  or  officer 
appointing  him,  it  is  generally  held,  In  the 
absence  of  a  statute,  that  the  court  may  or- 
der a  sale  of  the  property  In  the  hands  of 
the  receiver  whenever  it  deems  a  sale  neces- 
sary or  advisable  In  order  to  protect  the 
rights  and  Interests  of  all  parties,  and  that 
a  purchaser  at  such  sale  will  take  the  legal 
title  to  the  property  purchased.  It  would 
seem  to  be  hard  to  reconcile  these  princi- 
ples with  the  doctrine  that  a  receiver  is 
only  the  custodian  of  the  property  involved 
in  the  receivership,  and  we  think  it  must  be 
held  that  he  has  such  a  special  property 
therein  as  to  make  him  the  representative 
of  the  rights  of  the  partners  In  all  actions 
or  proceedings  affecting  the  property,  and 
as  such  entitled  to  notice  In  all  cases  where 
the  partners  would  have  been  entitled  to 
notice  had  there  been  no  receiver.  In  the 
case  at  bar,  notwithstanding  the  pledge  of 
the  stock  in  question  by  Cole  &  Price  as 
security  for  their  Indebtedness,  they  still 
retained  an  interest  therein,  namely,  their 
right  to  pay  the  debt,  and  redeem  the  stock 
from  the  lien  of  the  pledge.  They  could  not 
have  been  barred  of  this  right  by  a  decree 
of  foreclosure  In  which  they  were  not  made 
parties  and  served  with  process.  The  re- 
ceiver, having  succeeded  to  their  rights  In 
this  respect  was  also  a  necessary  party  to 
the  foreclosure  proceedings,  and  the  failure 
to  make  him  a  party  rendered  the  decree  of 
foreclosure  nugatory.  Ballinger's  Ann.  Codes 
&  St  8  4833;  Bacon  v.  O'Keefe,  13  Wash. 
655,  43  Pac.  886.  The  Judgment  of  fore- 
closure Is  reversed,  and  the  cause  remanded, 
without  prejudice  to  the  right  of  the  re- 
spondent Denny,  to  renew  his  application 
for  leave  to  sue  the  receiver. 

GORDON,  a  J.,  and  DUNBAR  and  REA- 
VI8,  JJ.,  concur. 
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HET.BER  T.  SPOKAXE  ST.  RX.  CO. 
(Supreme  Court  of  Washington.    April  4,  1900.) 

STREET  RAILWAYS— ACCIDENT  AT  CROSSING- 
CONTRIBUTORY  NEGLIGENCE  —  PROXIMATE 
CAUSE— DUTY   TO   STOP— PRESUMPTION. 

1. 1'laintiS  was  injured  by  a  collision  with  a 
street  ear.  He  was  driving  rapidly,  and  when 
he  reached  the  crossing  he  slowed  the  team 
down,  and  drove  across  the  track  in  a  walk. 
His  attention  was  fixed  on  a  watering  place 
across  the  street.  Had  he  maintained  the  nipid 
si)eed,  he  could  have  crossed  the  track  safely. 
The  wiigon  was  covered,  and  plaintiff  could  not 
see  without  putting  out  his  head,  which  he  did  not 
do  until  he  heard  some  one  yelling,  just  before 
the  collision.  Defendant's  car  was  approach- 
ing at  a  rate  of  12  to  14  miles  per  hour.  Had 
plaintiff  looked,  he  could  have  seen  the  ap- 
proaching car,  and  would  have  had  time  to  stop 
his  tenra.  He  was  acquainted  with  the  road, 
find  knew  that  a  ear  was  due  about  that  time. 
Held,  plaintiff  was  guilty  of  contributory  negli- 
gence lis  matter  of  law,  which  negligence  was 
the  proximate  cause  of  injury. 

2.  Where  plaintiff  approaches  a  stnn't-car 
crossing  towards  which  a  car  is  approaching, 
the  du.y  is  on  the  party  to  stop  and  avoid  a  col- 
lision who  can  most  easily  and  readily  adjust 
himself  to  the  exigencies  of  the  case;  and, 
where  plaintiff  can  do  so  more  readily,  the  mo- 
tcrniiin  has  a  right  to  presume  that  such  duty 
will  be  performed. 

Ajipi'al  from  superior  court,  Spokane  coun- 
ty: A.  li.  Miller,  Judge. 

Action  by  John  Helber  against  the  Spokane 
Street-Rallway  Company  tor  injuries  receiv- 
ed In  a  collision  at  a  street  crossing.  From 
a  judgment  in  favor  of  defendant,  entered  on 
a  motion  for  judgment  at  close  of  plaintiff's 
testimony,  plaintiff  appeals.    Affirmed. 

Hand,  Taylor  &  Graves,  for  ai)pellaut. 
Stephens  &  Bunn,  for  respondent. 

DUNBAR,  J.  This  Is  an  action  brought  by 
the  apijeUunt  against  the  respondent,  the 
.Spokane  Street-Uailway  Company,  to  secure 
damages  for  injuries  alleged  to  have  been 
sustained  by  reasson  of  a  collision  between  his 
wagon,  in  which  he  was  sitting  and  driving 
Ills  team,  and  a  street  car  owned  and  oper- 
ated by  respondent  in  the  city  of  Spokane. 
The  complaint  Is  the  ordinary  complaint  In 
such  cases.  The  answer  tenders  the  Issue  of 
contributory  negligence.  At  the  close  of 
plaintiff's  testimony  the  defendant  challenged 
the  sufllcleney  of  plaintiff's  evidence,  and 
asked  for  judgment.  The  motion  was  sus- 
tained. The  case  was  taken  from  the  jury, 
and  judgment  for  costs  against  the  iilaintiff 
was  given  by  the  court.  Krom  such  judg- 
ment this  apijeal  Is  pro.secutcHl. 

Tlie  only  questions  presented  f<n"  our  con- 
sideration are:  Did  the  testimony  of  the 
plaintiff,  conceding  It  to  be  tnie,  show  that, 
as  a  matter  of  law,  the  plaintiff  was  guilty  of 
contribiitx)ry  negligence?  .\iid,  if  so,  was 
such  negligence  the  proxliiiate  cause  of  his 
Injury";  A  careful  consideration  of  tne  whole 
testimony  convinces  us  that  both  ipiesflons 
must  be  answered  in  tlie  affirmative.  Spragiio 
street  In  the  cllj-  of  Spokane,  runs  east  and 
west.  Pine  street  run.s  iiui'ili  and  south,  reach- 
ing  the   south  line  of   Sprague   street,  and 


terminating  there.  It  was  on  Sprague  street, 
about  2.3  feet  north  of  the  termination  of  Pine 
street,  that  the  accident  occurred.  The  plain- 
tiff was  a  milkman,  driving  a  milk  wagon, 
and  was  coming  down  Pine  street  from  the 
south,  and  attempting  to  cross  Sprague  street 
to  reach  a  point  where  there  was  a  water 
trough  and  water  tank.  He  testlfled  that 
when  about  40  feet  from  the  south  line  of 
Spragne  street  he  looked  east  for  a  car,  and 
did  not  see  any  coming:  that  ho  could  have 
seen  a  car  for  the  distance  of  a  block  from 
where  he  looked,  but  that,  not  seeing  one,  he 
thought  that  he  w^ould  have  plenty  of  time  to 
make  the  crossing,  and  did  not  look  any 
more;  that  at  the  time  he  was  driving  In  a 
fast  trot,  at  the  rate  of  about  8  miles  an 
hour,  but  Just  before  reaching  the  street  he 
brought  his  horses  down  to  a  slow  walk,  at 
the  rate  of  about  a  mile  and  a  halt  per  hour; 
that  he  was  In  a  covered  milk  wagon,  and 
could  not  see  without  jmttlng  his  head  out, 
and  that  he  did  not  put  his  head  out  again 
until  he  heard  some  one  yelling,  a  second  be- 
fore the  collision.  Tlie  testimony  shows  that 
the  car  was  aiiproachliig  at  the  rate  of  from 
12  to  14  miles  jier  hour.  This  was  about  7 
o'clock  In  the  morning,  and  the  plaintiff  tes- 
tlfled that  he  was  acipialnted  with  the  road, 
and  knew  that  a  car  was  due  about  that  time. 
He  testlfled  on  cross-examination  that  his 
wagon  was  moving  very  slowly  when  It  was 
struck;  that  the  horses  were  In  a  slow  walk, 
and  that  his  attention  was  fixed  on  the  wa- 
tering place  across  the  street;  that.  If  he  had 
looked  when  he  got  to  Sjiragiie  street,  there 
was  nothing  to  prevent  him  from  seeing  the 
car  coining,  and  that  ho  had  plenty  of  time, 
If  he  had  I<«)Ui'd  after  he  reached  Sprague 
street,  and  had  seen  the  car  coming,  to  have 
stopped  his  team  without  driving  on  the 
trnc'k;  and  that  he  drove  on  the  track  utterly 
regardless  of  whether  a  car  was  coming  or 
not.  This  Im  the  substance  of  the  pertinent 
testimony,  and  it  Is  contended  by  the  appel- 
lant that  It  was  as  much  the  duty  of  the  de- 
fendant to  see  the  plaintiff  and  protect  him 
from  a  collision  as  It  was  the  tiuty  of  the 
plaintiff  to  see  the  car  and  avoid  a  collision. 
But  ccuicedlng,  for  tlie  purposes  of  this  case, 
that  the  duties  were  eipial,  the  testimony 
shows  that  the  plaintiff  was  approaching  at 
a  rapid  rate  of  speed,  and  the  motorman 
would  have  been  jnstifled  in  ccmdudlng  that 
such  rate  of  speed  would  be  maintained  at 
l(>ast  until  the  cro.^sing  was  accomplished,  and 
that.  If  It  was  so  maintained,  the  wagon 
would  be  dear  of  the  track  before  the  car 
would  reach  the  crossing,  as  would  no  doubt 
have  been  the  case,  as  it  eventuated  tliat, 
even  with  the  retarded  movement,  the  wagou 
was  nearly  out  of  the  way  when  the  car 
reached  the  crossing.  But  the  imdisputed 
testimony  shows  that  when  the  plaintiff 
reached  the  crossing  he  slowed  the  team 
down,  and  drove  across  tlie  street  and  the 
track  in  a  slow  walk.  In  fact,  one  of  his 
witnesses  testitied  that  the  horses  were  stand- 
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ing  still  Tchen  the  car  etrnck  the  wngon.  In 
any  event.  It  Is  evident  that  be  was  dallying 
on  the  track  with  his  attention  absorbed  by 
the  condition  of  things  he  described  around 
the  watering  place.  So  it  can  readily  be 
seen  that  such  an  abrupt  change  In  the  speed 
of  the  team  might,  and  probably  did,  mislead 
the  motorman,  and  that  by  the  time  he  had 
noted  the  changed  conditions  it  was  too  late 
to  stop  the  car  In  time  to  avert  the  accident, 
although  the  testimony  shows  that  he  was 
attempting  to  do  so.  While  It  is  true,  as  this 
and  many  other  courts  have  frequently  said, 
that  street  cars  have  not  an  absolute  right  of 
way  through  the  streets,  and  that  pedestri- 
ans and  others  have  an  equal  right  to  travel 
on  or  across  any  street,  yet  this  latter  right 
must  be  exercised  reasonably,  and  Is  qualified 
by  the  fact  that  cars  run  on  fixed  tracks,  and, 
In  the  nature  of  things,  cannot  accommodate 
themselves  as  readily  to  emergencies,  and 
cannot  even  stop  with  the  same  promptness 
or  facility,  as  can  pedestrians  or  drivers  of 
free  vehicles,  who  can  instantly  stop,  or  turn 
to  right  or  left  and  avoid  a  coUtston  with  an 
advancing  car.  The  universal  knowledge  of 
this  fact  has  established  a  custom  which 
ought  In  Justice  to  have  the  force  of  law, 
making  It  the  duty  of  the  party  who  can 
most  easily  and  readily  adjust  himself  to  the 
exigencies  of  the  case  to  do  so,  and  to  stop 
or  turn  to  avoid  a  collision;  and  the  motor- 
man  has  the  right  to  presume  that  such  duty 
will  be  performed.  Of  course.  If  he  discov- 
ers, or  ought,  as  a  prudent  person,  to  dis- 
cover, that  it  will  not  be  performed,  his  duty 
Is  to  stop  In  any  event;  otherwise,  he  will 
subject  himself  and  his  company  to  the 
cliarge  of  willful  negligence.  But  there  is 
nothing  in  this  case  tending  to  show  willful 
negligence  on  the  iwrt  of  the  company,  nor 
is  there  any  allegation  of  that  character  In 
the  complaint.  Much  testimony  was  intro- 
duced in  relation  to  the  time  It  would  take  to 
stop  a  car  running  at  the  rate  of  speed  proven 
In  this  case,  but,  in  view  of  what  we  have 
said  before,  we  do  not  think  the  testimony 
material. 

Many  quotations  from  the  opinions  of  this 
and  other  courts  in  relation  to  the  duties  of 
street  cars  are  presented  In  appellant's  brief. 
and  It  Is  claimed  that,  if  the  logic  of  such 
opinions  be  followed.  It  must  wsult  in  the 
reversal  of  the  Judgment  in  this  case.  But 
announcements  by  courts  of  the  character 
quoted  are  valuable  only  when  construed  In 
connection  with  and  In  reference  to  the  cir- 
cumstances surrounding  tlie  particular  cases 
under  consideration  by  the  courts  making 
them,  and  we  do  not  believe  that  any  court 
has  sustained,  or  ought  to  sustain,  a  Judg- 
inent  based  on  such  testimony  as  is  presented 
in  tills  record;  for,  while  extraordinary  men- 
tal alertness  Is  not  commnnd(><l  by  the  law, 
common  pnidence  Is,  and  It  seems  to  us  tliat 
a  degree  of  prudence  less  than  common  would 
have  restrained  a  man  from  driving  onto  a 
track  under  the  circumstances  testified  to  by 


the  pl.itntifT.  In  our  opinion,  the  leai-ned 
Juwge  who  tried  the  case  rightly  determined 
that  the  negligent  act  of  the  plaintiff  was  the 
approximate  cause  of  the  Injury.  The  con- 
sideration of  the  cause  was  properly  taken 
from  the  Jury.    Judgment  atBrmed. 

GORDON,  O.  J.,  and  FUI.LERTON  and 
REAVIS,  JJ.,  concur.  ANDERS,  J.,  not  sit- 
ting. 


REED  V.  LONEY  et  al. 

(Supreme  Court  of  Washington.    May  7,  1000.) 

FRAUDULENT  CONVEYANCES— PLEADINGS— IN- 
SOLVENCY —  WITNESSES  —  IMPEACHMENT  — 
BILLS  AND  NOTES  —  PKESUMPTIONS  —  GRAN- 
TEE'S NOTICE. 

1.  A  complaint  in  an  action  to  set  aside  deedK 
fraudulent  n.s  to  creditors,  which  alleges  that 
executiuu  was  returned  unsatisfied,  that  the 
property  transferred  constitutes  all  the  debtor's 
property,  and  that,  unless  it  can  be  readied, 
plaintilTa  judgment  niUHt  reninin  wholly  unpaid, 
siifticieutly  siiows  the  debtor's  insolvency. 

2.  Testimony  in  supplementary  proceedings, 
put  in  evidence  by  a  creditor  in  an  action  to 
set  iiside  dwds  fraudulent  as  to  creditors,  is  not 
binding  on  him  when  introduced  for  the  sole  pur- 
pose of  impeaching  the  debtor's  verified  answer 
in  such  action,  by  showing  that  he  had  testified 
contrary  to  its  allegations. 

3.  Where  a  note  is  executed  by  a  husband  and 
bis  sons,  the  presumption  is  that  it  evidences  a 
community  debt 

4.  Whore  an  insolvent  debtor  conveyed  all  his 
property  to  liis  sons,  who  took  the  conveyance 
with  knowledge  of  his  financial  condition,  »n(t 
without  parting  with  anvthiiiK  of  value  at  the 
time,  they  were  chnrpi'able  with  sufiicient  notice 
to  pnt  them  on  iiMjuiry,  and  hence  became  par- 
ticipants in  the  fraud. 

Appeal  from  superior  court,  Walla  Walla 
county;   Thomas  H.  Brents,  Judge. 

Action  by  John  E.  Reed  again.<st  Charles* 
Loney  and  others.  From  a  Judgment  for 
plaintiff,  defendants  apiieal.    Attirmed. 

Thomas  &  Dovell  and  B.  !>.  &  J.  L.  Sharp- 
stein,  for  appellants.  I,<?ster  8.  Wilson,  for 
respondent. 

ANDERS,  J.  Action  by  John  E.  Reed 
against  Charles  Loney,  Charlotte  I,«ney,  his 
wife,  C.  C.  I.oney,  and  W.  I).  I„oney,  to  set 
aside  conveyances  of  certain  described  lands 
In  Walla  Walla  county,  made  by  Charles 
Loney  and  wife  to  the  other  defendants,  who 
are  their  sons,  for  the  piiniose,  as  alleged,  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  the  community  composed  of  Charles 
and  Charlotte  Lone.v,  and  to  subject  said 
lands  to  the  lien  of  a  Judgment  obtained  by 
said  plaintiff  against  said  Charles  Loney.  The 
facts  In  the  case  are  as  follows:  On  the  .">th 
day  of  May.  IhO".  the  plalntilT  obtained  a 
Jiuigment  agaiii.<t  John  T.  Loney  and  (liarhs 
Loney  for  the  sum  of  $4.(I.V>,  tosether  with 
Intcnrt.  attorney's  fees,  and  costs,  ji^nrigat- 
ing  in  ail  a  sum  In  excess  of  .i>.'>,(MM».  The 
Judgment  was  recovered  upon  Joint  and  sev- 
eral notes  executed  by  .fohn  T.  and  Charles 
I-oney  for  the  purchase  price  of  a  tract  of  land 
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conveyed  by  plaintiff  to  said  John  T.  Loney, 
&nd  In  the  action  in  which  Judgment  was 
rendered  it  was  expressly  determined  that 
the  said  Charles  Loney  joined  in  the  execution 
ot  said  notes  as  principal.  John  T.  Loney 
was  a  son  of  Charles  and  Charlotte  Loney, 
and  had  worked  on  his  father's  farm  for 
about  five  years  after  becoming  of  age,  with- 
out receiving  compensation  therefor.  His 
father,  however,  had,  according  to  his  son's 
testimony,  promised  to  help  him  get  a  start  in 
life,  and,  with  that  object  in  view,  had  Joined 
In  the  execution  of  the  notes  given  for  the 
land  conveyed  to  him.  On  the  ICth  day  of 
February,  1897,  and  while  the  suit  in  which 
said  Judgment  was  rendered  was  pending  and 
imdetermlned,  the  defendants  Charles  Loney 
and  wife,  for  an  alleged  consideration  of  $1 
and  the  assimiptlon  by  the  grantee  of  certain 
mortgages,  executed  and  delivered  to  the  de- 
fendant W.  D.  Loney  a  deed  of  conveyance 
to  a  portion  of  the  premises  in  controversy, 
and  by  another  deed  conveyed  to  defendant 

C.  C.  Loney,  for  a  lllte  consideration,  another 
portion  of  said  premises.  The  grantees  at  the 
same  time  also  received,  under  an  alleged  con- 
tract of  sale,  all  the  farm  Implements,  horses, 
cattle,  and  wagons  and  all  other  i)ersonaI 
px'operty  on  the  premises,  necessary  In  the 
farming  and  management  of  the  same.  On 
the  Ist  day  of  May,  1SD7,  and  four  days  be- 
fore the  Judgment  aforesaid  against  Charles 
and  John  T.  Loney  was  filed  In  the  cause, 
but  after  the  fliing  of  the  findings  and  con- 
clusions of  law  by  the  referee  upon  which 
said  Judgment  was  rendered,  the  defendants 
Charles  I^oney  and  wife  executed  to  defend- 
ant C.  C.  Loney  a  deed  of  conveyance  cover- 
ing the  remainder  of  the  lands  in  question. 
All  the  properly,  real  and  personal,  of  the 
community,  with  the  possible  exception  of 
some  exempt  personalty,  was  thus  transfer- 
red to  their  two  .«oiis,  W.  D.  and  C.  C.  Loney, 
but  all  the  defendants  subsequently  to  said 
transfers  continued  to  reside  togetlier  upon 
the  prcmlsn?  and  cultivate  the  lands  as  they 
had  formerly  done.  An  execution  was  Issued 
on  the  Jiulgnu'nt  against  said  Cliarles  Loney, 
and  was  ri^turned  by  the  sheriff  as  wholly  un- 
satisfied: and  su]>plemental  proceedings  were 
thereafter  instituted  by  plaintiff,  but  no  prop- 
erty snljject  to  execution  was  discovered, 
wliereuiion  plaintiff  Instituted  this  proceeding 
to  set  aside  the  deeds  and  subject  the  lands 
to  his  juilgment.  Defendants  set  up  as  an 
afiirmatlvo  defense  that  the  conveyances  and 
transfers  of  the  lands,  and  of  the  chattels  nec- 
essary In  their  management,  were  in  execu- 
tion of  a  trust,  under  an  agreement  which  was 
entered  into  at  the  time  the  lands  were  ac- 
quired by  Charles  Loney  (that  is,  on  Decem- 
ber 8,  1S!>2);  that  the  legal  title  to  the  lands 
was  taken  in  the  name  of  the  father,  but  that 
he  held  merely  in  trust  for  his  two  sous,  "VV. 

D.  and  C.  C.  Loney,  under  an  agreement  that 
they  should  all  work  together  to  pay  off  a 
mortgage  indebteduws  of  some  $17.(KiO  on  the 
premises,  which  had  been  assumed  as  consid- 


eration for  the  conyeyance  from  Charles  Lo- 
ney's  grantors,  and  that,  when  such  indebted- 
ness was  paid  off,  the  lands  and  personalty 
should  be  conveyed  on  demand  by  the  said 
Charles  Loney  to  the  said  two  sons,  who  were 
to  provide  a  home  thereon  for  their  parents 
during  the  rem.Mnder  of  their  lives.  No  proof, 
however,  was  Introduced  by  defendants  to 
establish  this  defense;  the  defendants  appar- 
ently regarding  the  matter  as  having  be&i 
proved  by  plaintiff  by  reason  of  his  introduc- 
tion in  evidence  of  Charles  Loney's  testimony 
taken  in  the  supplemental  proceedings,  where 
be  stated  bis  reasons  for  making  the  convey- 
ances to  his  two  sons,  and  what  the  respective 
interests  of  himself  and  sons  were  in  the 
premises  which  he  conveyed.  It  appeared  in 
evidence  that  the  sons  who  received  this  land 
worked  for  their  parents  and  assisted  in  culti- 
vating it  for  a  number  of  years  after  becoming 
of  age,  without  receiving  compensation  there- 
for. The  mortgage  indebtedness  on  the  lands 
bad  been  reduced  by  Charles  Loney,  but  at 
the  date  of  the  first  alleged  fraudulent  trans- 
fer (February  Id,  18U7)  the  lands  were  still 
incumbered  to  the  extent  of  $16,7US.  A  large 
portion  of  this  Indebtedness,  however,  was 
secured  by  a  mortgage  upon  other  land  than 
that  in  controversy.  The  only  evidence  re- 
garding the  value  of  the  land  in  controversy 
placed  Its  value  at  $17,2JS0.  The  case  was 
heard  before  a  referee,  upon  whose  findings 
of  fact  and  conclusions  of  law  the  court  ren- 
dered judgment  in  favor  of  the  plaintiff,  from 
which  Judgment  the  dcfendanttj  appeal. 

The  appellants  attack  the  complaint  in  this 
cause  on  the  ground  that  It  does  not  allege 
with  particularity  the  fact  that  apiiellants 
Charles  and  Charlotte  Loney  had  no  other 
property  sufllL-ieut  to  satisfy  respondent's 
Judgment  at  the  time  of  making  the  convey- 
ances and  transfers  complained  of,  or  at  the 
time  of  the  commencement  of  this  action. 
While  such  alleviation  is  not  made  in  tlic  com- 
plaint by  particular  averment,  yet  sufiiclent 
facts  are  set  forth  to  show  the  utter  Insolv- 
ency of  the  Judgment  debtors  both  at  the  time 
of  the  transfers,  and  at  the  date  of  the  com- 
mencement of  this  action.  It  is  shown  by  the 
complaint  that  execution  was  Issued  on  the 
Judgment  within  two  months  after  its  rendi- 
tion, and  that  It  was  returned  wholly  unsat- 
isfied; and  the  complaint  further  alleges  "that 
the  above-described  property  so  pretended  to 
be  sold,  conveyed,  and  transferred  to  tlie  de- 
fendants W.  D.  Loney  and  C.  C.  Loney  as 
aforesaid  constitutes  all  and  shigular  the  prop- 
erty belonging  to  the  said  community  of  the 
defendants  Charles  Loney  and  Charlotte  Lo- 
ney, or  either  of  them,  out  of  which  the  said 
Judgment  could  be  satisfied  in  whole  or  in 
part,  and  imicss  this  said  property  can  be 
readied  and  applied  to  the  payment  of  said 
judgment  the  same  must  remain  wholly  un- 
pniil."  Under  the  prior  decisions  of  this 
court  the  complaint  Is  good  as  against  a  de- 
murrer hnt'M  on  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause  ot 
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action.  "If  the  property  conveyed  tras  all 
the  property  owned,  It  necegsarlly  follows 
that  there  was  no  other  property  out  of  which 
the  execution  could  be  satisfied."  O'Leary  v. 
Duvall,  10  Wash.  06G,  39  Pac.  168.  See,  also, 
Cool£  V.  Tibbais,  12  Wash.  207.  40  Pac.  935. 

Upon  the  trial  the  respondent,  for  the  pur- 
pose of  Impeaching  and  rebutting  the  alle- 
gations of  ai^llants'  answer  setting  forth 
the  oral  contract  of  trust  between  father  and 
sons.  Introduced  in  evidence  (distinctly  stating 
at  the  time  the  purpose  of  its  introduction) 
the  testimony  of  appellant  Charles  Loney, 
which  had  been  given  by  him  In  the  proceed- 
ings supplemental  to  the  execution.  This 
was  the  only  evidence  introduced  by  either 
side  bearing  on  the  alleged  trust  agreement, 
and  it  is  the  contention  of  appellants  that 
respondent  thus  made  Charles  Loney  his  own 
witness,  and  is  lx>und  by  any  of  his  testimony 
that  can  be  construed  against  him,  while  the 
respondent  contends  that  the  testimony,  hav- 
ing been  introduced  for  purposes  of  impeach- 
ment only,  and  being  in  no  way  essential  to 
the  maldng  out  of  his  own  case,  is  not  bind- 
ing on  him.  As  already  intimated,  the  object 
was  simply  to  show  that  the  defendant 
Charles  Loney  had  previously  testified  con- 
trary to  the  allegation  set  forth  in  his  veri- 
fied answer.  We  are  constrained  to  hold  that 
this  testimony,  having  been  Introduced  for  the 
sole  purpose  of  meeting  and  rebutting  the  al- 
legations of  the  answer,  did  not  thereby  be- 
come evidence  in  chief  for  the  plaintiff,  nor 
was  It  Incumbent  on  him  to  contradict  the 
assertions  therein.  Bank  v.  Fancher  (Sap.) 
36  N.  Y.  Supp.  742.  But,  even  if  it  were  con- 
ceded tliat  the  testimony  so  introduced  was 
binding  on  the  respondent  in  every  respect, 
still,  in  our  judgment,  it  does  not,  taken  as  a 
whole,  prove  the  trust  agreement  set  forth  in 
the  defendants'  answer.  The  appellants 
therefore  must  be  held  to  have  failed  in  es- 
tablishing their  affirmative  defense. 

We  think  that  the  commimlty  character  of 
the  debt  upon  which  the  Judgment  against 
Charles  and  John  T.  Loney  was  founded  was 
satisfactorily  established.  It  had  already 
been  determined  that  Charles  Loney  was  a 
principal,  and  not  a  surety,  on  the  notes  sued 
on.  The  presumption,  where  a  promissory 
note  Is  executed  by  the  husband,  Is  that  it 
evidences  a  community  debt,  and  there  is 
nothing  in  this  case  to  overthrow  such  pre- 
sumption. On  the  contrary,  there  is  proof 
showing  that  the  father  had,  in  carrying  out 
a  previous  promise  to  assist  his  son  John  T. 
Loney  in  getting  a  start,  assisted  him  in  buy- 
ing the  land.  Joined  him  in  giving  notes  for 
the  purchase  price,  agreed  to  help  him  pay 
them  off,  and  in  fact  paid  $1,016  thereon. 
The  strong  moral  obligation  resting  upon  pa- 
rents to  provide  for  a  son  has  In  this  case 
l)ecome  a  legal  one;  resting  upon  a  promise 
made,  which  was  afterwards  fully  executed 
by  the  act  of  the  father  in  obligating  himself 
to  pay  for  the  land  provided  by  him  for  his 
son.    It  was  an  act  certainly  of  more  bene- 


ficial interest  to  the  community  than  to  the 
husband  alone. 

In  answer  to  the  appellants'  contention  that 
the  respondent  could  not  have  been  injured 
by  the  conveyances,  for  the  reason  that  the 
lands  were  incumbered  to  such  an  extent 
that,  with  a  homestead  exemption  of  $1,000, 
to  which  the  grantors  were  entitled,  there 
would  be  nothing  left  for  creditors,  it  is  suf- 
ficient to  say  that  there  is  no  Issue  In  this 
case  as  to  whether  the  grantors  are  entitled 
to  a  homestead  in  the  premises.  However, 
whatever  rights  the  grantors  may  have  by 
way  of  exemption  in  the  premises  are  amply 
protected  by  the  decree,  which  provides  that 
saJd  Judgment  constitutes  a  lien  upon  all  of 
said  real  and  personal  property,  and  that 
the  same,  or  so  much  thereof  as  may  be  nec- 
essary, be  sold  as  upon  execution  against 
said  defendants  Charles  Loney  and  Charlotte 
Loney;  saving  to  said  defendants  Charles  and 
Charlotte  Loney  any  right  of  exemption  that 
they  may  have,  etc.  .\s  to  the  lartlclpatlon 
of  the  grantees  in  the  alleged  fraud,  although 
there  is  no  direct  proof  of  knowledge  and  in- 
tent on  their  part,  suflJcient  appears  to  ren- 
der them  chargeable  with  such  notice  as  to 
put  them  on  Inquiry,  and  that  is  all  the  law 
requires.  See  State  v.  Mason  (Mo.  Sup.)  34 
Am.  St.  Rep.,  note,  page  309  (s.  c.  20  S.  W. 
629);  O'l^eary  v.  Duvall,  supra.  It  is  con- 
ceded that  they  are  the  children  of  the  gran- 
tors, and  lived  with  them  and  worked  with 
them  on  the  lands  in  controversy  for  some 
years,  endeavoring  to  pay  off  a  heavy  mort- 
gage Indebtedness  thereon;  and  they  must, 
from  their  family  and  business  associations, 
have  been  fully  acquainted  with  the  finan- 
cial condition  of  their  parents.  It  is  hardly 
possible  to  believe  that  they  were  Ignorant  of 
the  fact  that  the  father  was  being  sued  for  a 
claim  amounting  to  some  $5,000  on  account 
of  a  farm  previously  purchased  for  a  broth- 
er of  the  grantees;  and,  besides,  they  took 
these  conveyances  without  parting  with  any- 
thing of  value  at  the  time,  knowing  that  their 
father  was  devesting  himself  of  all  of  his 
property,  real  and  personal,  in  the  face  of 
an  Impending  Judgment.  It  appears  from  all 
of  the  evidence  in  the  record  that  the  Judg- 
ment of  the  superior  court  is  right,  and  it  is 
therefore  affirmed. 

DUNBAR,  REAVIS,  and  FULLERTON, 
JJ.,  concur. 


STATE  8AV.  BANK  v.  DAVIS  et  al. 

(Supreme  Court  of  Washington.    April  26, 

1900.) 

PROCESS— SERVICE  —  RETURN  —  CERTAINTY- 
COUNTY  INDEBTEDNESS  —  CONSTITUTIONAI. 
LIMIT— BONDS— DIVERSION  OP  FUNDS— WAR.. 
RANTS— VALIDITY  OF  ACTS  OP  COUNTY  COM- 
MISSIONERS —  COUNTY'S  RESPONSIBILITY  — 
MANDAMUS. 

1.  A  sheriff's  return  of  service  on  an  applica- 
tion for  mnridamiis,  which  recites  that  he 
served  it  on  "the  within-named  defendants,  B. 
and  A.,  by  delivering  a  true  copy  thereof,  with 
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a  copy  of  the  affidavit,  to  the  above  named,  the 
said  defendants,  personally,"  is  not  void  for 
uncertainty,  as  indicating  but  a  sinsle  service 
on  one  defendant,  and  a  motion  to  dismiss  the 
proceedings  is  properly  overruled. 

2.  Const,  art.  8,  i  ti,  limits  the  amount  of 
county  indebtedness  to  l>/<}  per  cent,  of  the 
taxable  property,  except  on  consent  of  three- 
fifths  of  the  voters,  ^hen  it  may  be  extended 
to  5  per  cent.  Sess.  Laws  1890,  pp.  37-40,  au- 
thorize a  county  to  contract  debts  for  strictly 
county  purposes,  not  to  exceed  .'>  per  cent,  of 
its  taxable  property,  if  three-fifths  of  the 
votei-s  shall  assent  thereto,  and  to  i.ssue  bonds 
therefor,  A  proposition  was  duly  curried  on 
August  6,  ISOO,  for  the  issuance  of  bonds  to 
fund  the  existing  county  indebtedness  of  $00,- 
25U,  and  to  build  a  court  house  and  jail.  The 
bonds  realized  $232,341,  and  were  just  within 
the  constitutionul  limit.  The  county  commis- 
sioners contracted  for  a  court  house  to  cost 
$142,402,  and  on  December  2,  1800,  for  a  jail 
to  cost  $17,287.  Between  August  ItJth  and 
December  2d  county  warrants,  for  purposes 
other  than  public  buildings,  were  issued, 
amounting  to  $()1,88.'>,  which  were  paid,  after 
December  2d,  out  of  the  proceeds  of  the  bond. 
Ucld,  that  such  payment  was  a  diversion  of 
funds,  and  did  not  iuvaliilnte  the  jail  warrants 
as  representing  an  indebtedness  exceeding  the 
constitutional  limit,  and  heuce  the  holders  of 
the  jail  warrants  were  entitled  to  mandamus 
to  compel  the  levy  of  a  tax  to  pay  such  war- 
rants. 

3. 1  Ballingcr's  Ann.  Codes  &  St.  §  2(57,  pro- 
vides that  the  county's  powers  can  only  be  ex- 
ercised by  the  county  commissioners,  or  by 
agents  or  officers  acting  under  their  authority 
or  authority  of  taw;  and  section  ;W2  gives 
county  commissioners  care  of  the  county  proj)- 
erty  and  the  management  of  the  county  funds 
and  business.  Defendant  county  comuu.ssion- 
ers  wrongfully  apportioned  certain  funds  voted 
by  the  people  for  public  buildings  and  the  re- 
funding of  outstanding  indebtedness  to  the 
payment  of  debts  for  other  purposes.  Held, 
that  the  county  was  liable  on  warrants  issued 
atrainst  such  funds  for  the  building  of  a  jail, 
since  it  was  responsible  for  the  wrongful  acts 
of  its  commissioners  in  diverting  the  funds. 

4.  The  proper  remedy  for  holders  of  county 
warrants  drawn  against  a  particular  fund, 
which  has  been  diverted  and  exhausted  by  the 
county  authorities,  is  mandamus  to  compel  the 
commis.sioners  to  levy  and  collect  a  tax  to  pay 
such  warrants. 

Appeal  from  superior  court,  Jefferson  coun- 
ty. 

Application  for  mandamus  by  the  State 
Savings  Bank  against  Simon  Davis  and  oth- 
ers, as  the  board  of  commissioners  of  Jeffer- 
son county,  to  compel  a  tax  levy.  From  a 
judgment  awarding  the  writ,  and  from  an 
order  sustaining  a  demurrer  to  defendants' 
answer,  they  appeal.    AfBrmed. 

W.  W.  Felger  and  Burke,  Shepard  &  Mc- 
Gilvra,  for  appellants.  Benton  Embree,  for 
respondent. 

GORDON,  C.  J.  The  respondent  Is  the 
owner  and  holder  of  certain  warrants  drawn 
upon  the  general  fund  of  the  county  of  Jef- 
ferson, and  payable  to  the  order  of  the  PaiUey 
Jail  Manufacturing  Company.  Application 
was  made  by  the  respondent  to  the  stiperlor 
court  for  a  writ  of  mandate  comi)elliug  the 
appellants,  the  board  of  commissioners  of 
Jefferson  county,  to  levy  the  maximum  rate 
of  taxes  for  the  Indebtedness  fund  of  the 
county  based  upon  the  assessed  valuation  of 


the  taxable  property  of  fhat  county  for  the 
year  1808,  and  to  compel  such  board,  in  mak- 
ing the  levy,  to  take  Into  consideration  the 
amount  of  the  indebtedness  of  the  county 
and  the  Interest  accruing  thereon.  The  appli- 
cation included  also  a  prayer  for  general  re- 
lief, and  was  supported  by  affidavit.  A  pre- 
liminary motion  to  dismiss  the  proceeding 
was  made  and  overruled,  and  a  demurrer  to 
the  affirmative  answer  was  sustaiuetl.  The 
trial  resulted  in  a  Judgment  awarding  the 
writ,  from  which  judgment  and  the  order 
sustaining  the  demurrer  to  the  affirmative  an- 
swer this  appeal  Is  taken. 

The  first  error  assigned  is  the  ruling  of  the 
court  which  denied  a  motion  to  dismiss  the 
proceeding.  The  motion  was  based  upon  the 
alleged  insufflcieucy  of  the  service  of  the  affi- 
davit and  motion  for  the  writ.  The  return  of 
the  sheriff  shows  that  he  served  it  "upon 
wjthln-named  defendants  William  Bishop,  Sr., 
and  W.  A.  Andrews,  as  members  of  the  Jef- 
ferson coimty  board  of  commissioners,  by  de- 
livering a  true  copy  thereof,  with  a  copy  of 
the  affidavit,  both  ccrtilied  by  the  plaintiff's 
attorney,  to  the  above  named,  the  said  de- 
fendants, personally  in  Jefferson  county."  It 
Is  contended  that  this  return  Indicates  but  a 
single  serv-ice  on  one  of  the  defendants,  and 
is  therefore  void  for  uncertainty.  In  sup- 
port of  the  contention,  appellants  cite  the  case 
of  Rape  r.  Heaton,  0  Wis.  328.  In  that  case 
the  return  of  the  officer  was  as  follows:  "I 
have  served  this  writ  on  defendant  Peter 
Rape  and  William  Rape  by  leaving  a  certified 
copy  with  his  family.  In  their  residence." 
The  supreme  court  of  Wisconsin  very  proper- 
ly, as  we  think,  held  that  this  return  showed 
but  a  single  service,  while  in  the  present  case 
the  return  shows  that  both  the  defendants 
were  personally  served. 

2.  The  next  assignment  Is  that  the  court 
erred  In  sustaining  the  demurrer  to  the  af- 
firmative defense.  This  assignment  goes  to 
the  merits  of  the  controversy.  The  ground 
upon  which  plaintiff's  warrants  are  assailed 
Is  that  the  Indebtedness  evidenced  by  them 
was  attempted  to  be  incurred  In  excess  of 
the  constitutional  limit  of  Indebtedness.  It 
appears  from  the  allegations  of  the  affirm- 
ative answer  that  on  August  10,  18SH),  the  as- 
sessment for  that  year  was  equalized,  and 
amounted  to  $4,642„")3,  and  that  the  amount 
of  valid  outstanding  indebtedness  existing 
against  the  county  on  that  date  was  $00,200.- 
50.  On  the  same  day  the  board  of  commis- 
sioners made  an  order  providing  for  tiie  call- 
ing of  a  special  election  to  be  held  on  the  19th 
of  September,  1890,  In  the  several  precincts 
of  tlie  county,  whereby  was  submitted  to  the 
legal  voters  the  question  of  funding  "the  pres- 
ent Indebtedness,  and  also  incurring  an  addi- 
tional Indebtedness  for  the  purpose  of  erect- 
ing public  buildings  for  the  use  of  said  Jeffer- 
son county,  said  present  Indebtedness  to  be 
funded,  and  the  money  to  meet  said  addi- 
tional indebtedness  to  be  raised  by  and  upon 
the  bonds  of  Jefferson  county,  Washington; 
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«ich  of  said  bonds  to  be  of  the  denomination 
of  $1,000,  and  the  total  amount  of  said  bonds 
to  be  ?2!2r),O00."  The  authority  for  holding 
this  election  Is  found  In  an  act  approved 
March  21,  1.S90.  Sess.  Laws,  pp.  37-40,  Inclu- 
sive. In  section  3  of  that  act  It  Is  provided 
tliat  the  bond.s  may  be  sold  by  the  county 
commissioners  at  not  less  than  their  par  val- 
ue, "and  the  proceeds  shall  be  applied  only 
for  the  purpose  for  which  said  bonds  were  is- 
sued." It  appears  that  at  the  election  so  pro- 
Tlde«l  for  the  requisite  three-flfths  vote  was 
given,  and  thereafter.  In  pursuance  thereof, 
bonds  of  the  county  were  Issued  to  the  amount 
of  $22.",000,  and  the  sum  realized  from  their 
sale  aggregated  the  sum  of  $232,341.20.  It 
thus  appears  that  the  amount  of  the  bonds 
autliorized  and  issued  falls  within  the  limit  of 
indebtedness  permitted  by  section  6,  art  8, 
State  Const.  It  further  appears  that  on  or 
about  October  1,  1800,  the  commissioners  of 
the  county,  in  anticipation  of  the  sale  of  the 
bonds,  awarded  a  contract  for  the  building  of 
a  court  bouse,  and  that  the  total  cost  thereof. 
Including  compensation  to  the  architect  and 
su|H>rintendent  of  construction,  as  well  as  all 
extras  contemplated  by  the  contract,  amount- 
ed to  the  sum  of  $142,462.30;  and  that  on  De- 
ceml)er  2,  1S90,  the  commissioners  entered 
into  a  contract  with  respondent's  assignor, 
viz.  the  Pauley  Jail  Building  &  Manufactur- 
ing Company,  whereby  that  company  agreed 
to  provide  and  construct  a  Jail  in  the  court 
house  which  was  then  in  course  of  erection, 
and  the  commis.sioners,  on  behalf  of  the  coun- 
ty, agreed  to  pay  therefor,  as  full  compensa- 
tion, $17,287.  He.<!poudeut'8  warrants  are  a 
part  of  the  warrants  issued  in  payment  for 
the  Jail,  pursuant  to  that  contract.  It  also 
appears  that,  between  August  16tb,  being  the 
date  of  the  submission  of  the  bonding  propo- 
sition, and  December  2,  1800,  the  date  of 
awarding  the  contract  for  the  Jail,  warrants 
of  the  county  were  issued  (for  other  purposes 
than  the  building  and  erection  of  public  build- 
ings for  the  use  of  the  county)  in  an  amount 
agsregatlng  tlie  sum  of  $01,885.88;  also  that 
respondent's  warrants  were  not  In  fact  Issued 
until  May  2.  1892;  that,  of  the  sum  received 
by  the  coimty  from  the  proceeds  of  the  bond 
sale,  $10,054.13  was  placed  to  the  credit  of 
Us  general  fund,  $105,000  to  the  credit  of  its 
road  fund,  and  the  remainder,  viz.  $108,287.10, 
to  tlie  credit  of  a  fund  denominated  its  "Court 
House  Fund."  This  is  the  substance  of  the 
affirmative  answer,  and  appellants  contend 
that  it  Is  sufficient  to  establish  that  the  coun- 
ty of  Jeffei"Son  had  already  excee<led  the  limit 
within  which  it  was  authorized  to  Incur  In- 
debtedness at  the  time  when  It  entered  Into 
the  contract  with  respondent's  assignor  for 
the  services  which  constituted  the  basis  for 
the  issuance  of  respondent's  warrants.  The 
Important  question  is,  not  what  was  tlie  con- 
-dltion  of  the  county  at  tlie  date  of  the  issu- 
ance of  the  warrants,  but  what  was  its  finan- 
cial condition  at  the  time  of  malcing  the  Jail 
contract.    It  Is  conceded  by  appellants'  coou- 


sel  that  the  rule  of  law  Is  that  the  obligation 
Is  incurred  by  the  making  of  the  contract  In 
pursuance  of  which  the  warrant  Is  Issued. 
Such  appears  to  be  the  established  law. 
Chllds  V.  City  of  Auacortes,  5  Wash.  452,  32 
Pac.  217;  Town-Lot  Co.  v.  Lane  (S.  D.)  C5  N. 
AV.  17;  Culbertson  v.  City  of  Fulton,  127  111. 
30,  18  N.  E.  781. 

Applying  this  rule  to  the  facts  In  the  pres- 
ent case.  It  Is  found  that  December  2,  1800, 
and  not  May  2,  1892,  was  the  date  upon 
which  the  liability  to  plaintiff's  assignor  was 
Incurred  by  the  coimty.  The  proceeds  of  the 
bond  Issue  were  sufficient  to  have  funded  the 
Indebtedness  which  the  vote  authorized,  and 
also  to  erect  the  buildings.  It  Is  conceded  in 
the  affirmative  answer  that  the  court  house 
and  jail  were  public  buildings  of  the  county, 
the  erection  of  which  was  contemplated  In  the 
submission  to  the  voters  of  the  proposition  to 
Incur  Indebtedness;  so  that,  had  the  proceeds 
of  these  bonds  been  devoted  to  the  purpose  aii- 
thorlzed  by  the  voters  and  solely  thereto,  no 
question  could  arise  here  as  to  the  validity 
of  these  warrants.  But  it  appears  that  the 
authorities  not  only  funded  the  valid  Indebt- 
edness of  the  county  outstanding  at  the  date 
of  the  submission  of  the  question  of  bonding 
to  the  voters,  viz.  $00,206.59,  but  also  Includ- 
ed the  warrants  Issued  between  that  date  and 
December  2,  1809,  which  aggregated  $61,885.- 
88.  This  appears  to  have  been  done  subse- 
quent to  the  time  of  entering  Into  the  contract 
for  the  jail,  and  It  cannot  be  claimed  that 
the  respondent  or  its  assignor  acquiesced  In 
the  action  so  taken  by  the  county  authorities. 
When  It  is  conceded,  as  It  Is  here,  that  the 
Jail  Improvements  are  part  of  the  public 
buildings  contemplated  In  the  bonding  propo- 
sition, and  when  it  is  further  ascertained  that 
the  proceeds  of  the  bond  sale  were  sufficient 
to  have  provided  payment  of  all  indebtedness 
incurred  in  the  building  and  construction  of 
such  public  buildings,  as  well  as  sufficient  to 
pay  the  outstanding  Indebtedness  which  by 
the  vote  was  authorized  to  be  funded,  noth- 
ing remains  of  the  contention  that  this  In- 
debtedness was  Incurred  In  excess  of  the  con- 
stitutional limit.  We  have  nothing  to  do  in 
this  case  with  any  question  touching  the  va- 
lidity of  the  warrants  issued  or  authorized  be- 
tween August  16,  1890,  and  December  2,  1890. 
The  question  of  their  legal  status  Is  not  In- 
volved here.  The  respondent's  assignor  is 
presumed  to  have  acted  upon  the  assumption 
that  the  sum  realized  from  the  sale  of  the 
bonds  would  be  properly  applied  as  the  law 
required  that  it  should  be,  viz.  "only  for  the 
purpose  for  which  said  bonds  were  issued." 
He  Is  presumed  to  have  known  what  the  law 
required  the  county  officers  to  know,  viz.  that 
there  was  no  authority  conferred  upon  the 
county,  either  by  the  statute  or  by  the  vote 
which  had  been  taken,  to  pay  warrants  is- 
sued subsequently  to  Augtist  10,  1890,  from 
the  proceeds  of  tlie  bond  sale. 

Another  position  urged  by  counsel  for  ap- 
pellant is  that,  conceding  the  sufficiency  of 
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the  bond  proceeds  to  pay  the  valid  Indebted- 
ness existing  at  the  time  of  the  bond  author- 
ization, and  the  obligations  arising  onder  the 
conrt-house  contract,  and  also  the  Jail  con- 
tract, a  dlTersion  of  a  part  of  the  proceeds  of 
the  bond  sale  -would  not  render  the  county 
liable,  upon  the  theory  that,  if  a  diversion  of 
the  fund  has  occurred.  It  was  the  act  of  the 
treasurer  for  which  the  county  is  not  liable; 
that  the  county  cannot  act.  In  the  custody 
and  disbursement  of  its  funds,  except  through 
the  treasurer;  that  it  has  no  choice  as  to  whom 
these  powers  and  duties  shall  be  devolved 
upon  in  Its  behalf;  and  that,  having  no  con- 
trol over  the  treasurer's  act  of  misfeasance  in 
using  the  bond  proceeds  to  redeem  void  war- 
rants, It  could  not  have  prevented  him  from 
doing  so,  and  is  not  chargeable  with  liability 
for  his  act  of  misfeasance.  The  position  can- 
not be  maintained.  It  has  been  shown  that 
the  county  commissioners  apportioned  the 
proceeds  of  the  bond  sale  to  various  funds. 
The  county  acted  through  Its  commissioners. 
"Its  powers  can  only  be  exercised  by  the  coun- 
ty commissioners,  or  by  agents  or  officers  act- 
ing under  their  authority  or  authority  of  law." 
1  Balllnger's  Ann.  Codes  &  St.  §  267.  They 
are  specially  authorized  to  compound  debts 
due  their  county,  and  "have  the  care  of  the 
county  property  and  the  management  of  the 
county  funds  and  business."  Section  342,  1 
Balllnger's  Aim.  Codes  &  St.  The  diversion 
of  the  bond  proceeds  was  caused  by  the  coun- 
ty commissioners,  for  whose  action  In  this 
respect  the  county  must  be  held  liable.  Pot- 
ter V.  City  of  New  Whatcom,  20  Wash.  589, 
56  Pac.  394;  Northwestern  Lumber  Co.  v. 
City  of  Al)erdeen  (Wash.;  decided  April  26, 
1900)  60  Pac.  1115. 

3.  Mandamus  is  the  proper  remedy  to  com- 
pel the  payment  of  these  warrants,  and  it  was 
not  incumbent  upon  the  respondent  to  bring 
an  action  at  law  to  collect  them.  Bacon  v. 
City  of  Tacomo,  19  Wash.  674,  54  Pac.  609, 
and  <»seB  therein  cited. 

4.  The  lower  court  found  as  a  fact  the 
"reason  for  the  refusal  c£  the  board  of  com- 
missioners of  the  county  to  malie  a  greater 
levy  than  they  did  malse  [namely,  one  mill  on 
each  dollar  of  the  authorized  valuation  of  the 
taxable  property  of  said  county]  for  the  In- 
debtedness fund  to  be  the  claim  of  the  de- 
fendants and  the  county  that  the  sold  war^ 
rants  of  plaintiff  are  Illegal  and  void,  as  be- 
ing Issued  beyond  the  legal  and  constitutional 
debt  limit  of  the  county,"  that  in  mailing  its 
levy  the  board  of  commissioners  did  not  base 
the  same  upon  the  indebtedness  of  the  coun- 
ty, "but  such  board  arbitrarily,  and  at  the 
behest  of  some  of  the  taxpayers  of  the  coun- 
ty, fixed  said  rate  of  levy  at  one  mill."  No 
exception  to  these  findings  was  preserved, 
their  correctness  is  not  here  questioned,  nor 
Is  it  contended  that  mandamus  Is  not  a  proper 
remedy  to  compel  the  levy  of  a  tax  under 
such  circumstances.  The  warrants  were  pri- 
ma facie  valid.  The  burden  was  upon  the 
appellants  to  show  their  invalidity,  if  invalid. 


The  findings  Justify  the  Judgment,  and  the 
exceptions  to  the  conclusions  of  law  are,  in 
our  opinion,  not  well  taken.  The  Judgment 
Is  affirmed. 

DUNBAR,   FULLEBTON,   and  REAVIS, 
JJ.,  concur. 


GRIFFITH  T.   DENVER  OONSOI/.  TRAM- 
WAY CO.i 

(Court  of  Appeals  of  Colorado.  Feb.  12,  1900.) 
STREET  RAILROADS-NBaUGBNCEt-CONTRIBU- 

TORY  NEQLIGBNCB— MATTER  OP  LAW. 

Where  plaintiff's  intestate,  running  diag- 
onally across  the  street  to  the  corner  where  de- 
fendant's street  cars  stopped  to  tatce  on  passen- 
gers, and  waving  her  handlcercfaief  to  the  mo- 
toruian  of  an  approaching  car  as  a  signal  to 
stop,  crossed  one  of  defendont's  trnclis,  and  in 
attempting  to  cross  the  second  was  struck  by  the 
car  and  killed,  she  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  attempting 
to  cross  the  track  in  front  of  the  car,  wliich  she 
knew  was  coming. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Edward  M.  Griffith  against  the 
Denver  Consolidnted  Tramway  Company. 
From  a  Judgment  in  favor  of  defendant,  plain- 
tiff wpeals.    Affirmed. 

Patterson,  Richardson  &  Hawkins,  for  ap- 
pellant.   A.  M.  Stevenson,  for  appellee. 

THOMSON,  J.  The  appellant  brought  this 
action  against  the  appellee  to  recover  dam- 
ages for  the  death  of  his  wife,  Amanda  Grif- 
fith, caused,  as  it  was  alleged,  by  the  neg- 
ligence of  the  employes  of  the  appellant  In 
running  and  managing  a  train  of  cars  upon  Its 
railroad  track.  The  answer  denied  the  charge 
of  negligence,  and  averred  that  the  Injuries 
which  caused  the  death  of  Mrs.  Griffith  were 
the  consequence  of  her  own  fault  and  careless- 
ness. The  answer  was  denied  by  the  replica- 
tion. When  the  plaintiff  rested,  the  defend- 
ant asked  for  a  nonsuit  The  motion  was  al- 
lowed, and  Judgment  entered  accordingly. 
The  plaintiff  appealed. 

Three  persons  witnessed  the  accident,  and 
testified  to  the  facts  and  the  attendant  cir- 
cumstances. In  all  important  particulars, 
their  narratives  agree,  and  the  evidence,  as 
a  whole,  presents  us  with  a  very  clear  Idea 
of  the  situation.  The  accident  occurred  In 
the  city  of  Denver,  on  Curtis  street,  at  Its  In- 
tersection with  Twenty-Eighth,  on  the  27th 
day  of  November,  1896.  Curtis  street,  and 
the  streets  crossing  it,  vary  from  the  cardinal 
points;  but,  for  the  purpose  of  simplifying 
our  statement,  we  shall  regard  Curtis  street 
as  running  due  east  and  west,  and  the  cross 
streets  due  north  and  south.  The  cross- 
streets  are  designated  by  numbers,  the  num- 
bering being  from  west  to  east.  The  defend- 
ant occupied  the  street  with  two  tracks,  as 
part  of  its  railroad  system.  The  tracks  ex- 
tended from  the  business  center  of  the  city 
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ontwards.  According  to  a  map  before  na, 
whlcli  was  In  evidence,  and  is  part  of  the 
record,  the  street  was  about  80  feet  In  trldth; 
the  tracks  were  In  the  center  of  the  street, 
and  were  about  3%  feet  wide;  and  the  dis- 
tance between  the  trades  was  about  8  feet 
Gars  going  ont  used  the  track  on  the  aouth 
side  of  the  street;  and  returning,  that  on  the 
north  side.  It  was  the  duty  of  the  servant 
of  the  company  in  charge  of  a  car  or  train, 
when  signaled  for  the  purpose,  to  stop  at  the 
further  side  of  a  cross  street  to  receive  or 
discharge  passengers.  '  It  was  also  bis  duty 
to  be  on  the  lookout  for  signals,  and  to  see 
whether  the  track  was  clear.  The  plaintiff, 
with  his  family,  lived  on  the  southeast  cor- 
ner of  Cnrtls  and  Twenty-Eighth  streets.  On 
the  day  of  the  accident,  Mrs.  Griffith  left 
her  house  to  take  the  incoming  car.  She  stop- 
ped on  the  sidewalk  in  front  of  her  house, 
and  at  or  near  the  comer,  to  wait  for  a  car 
to  come  In  eight  While  waiting  she  was 
engaged  In  conversation  with  Mrs.  Philips,  a 
neighbor,  and  a  witness  in  the  case.  Finally 
a  train  consisting  of  a  motor  car,  and  what 
Is  called  a  "trailer,"  was  observed  approach- 
ing. When  first  seen.  It  had  just  crossed 
Twenty-Ninth  street  It  was  going  at  a  very 
rapid  rate  of  speed.  The  track  upon  which  it 
was  going  was  on  the  north  side  of  Curtis 
street  and  the  place  where  it  should  stop  was 
on  the  west  side  of  Twenty-Eighth.  To 
reach  the  train,  she  must  cross  the  track  on 
the  south  side  of  the  street;  and,  to  reach  the 
place  where  it  should  stop,  she  must  cross 
Twenty-Eighth  street  She  borrowed  a  hand- 
kerchief from  Mrs.  Philips,  and  ran  from  the 
pl&ce  where  she  was  standing,  diagonally 
across  both  streets,  in  the  direction  of  the 
northwest  comer  of  Curtis  and  Twenty-Eighth 
streets,  waving  the  handkerchief  as  she  ran, 
as  a  signal  for  the  motorman  to  stop.  Ot>- 
liquely,  her  direction  was  that  of  the  moviug 
train.  She  crossed  the  first  track,  which  was 
unobstructed,  and  attempted  to  cross  the  sec- 
ond, on  which  the  train  was  approaching,  and 
just  as  she  stepped  upon  the  track  the  motor 
car  ran  upon  her  and  killed  her.  The  place 
where  she  was  struck  was  near  the  center  of 
Twenty-Eighth  street,— perhaps  a  few  feet 
beyond  the  center,  towanis  the  west  side  of 
the  same  street  The  regular  stopi)ing  place 
was  25  or  30  feet  further  on.  The  motion  of 
the  train  had  not  been  slackened,  and  no 
gong  or  bell  had  been  sounded.  Her  stepping 
upon  the  track  and  the  collision  occurred  at 
almost  the  same  instant  of  time. 

The  plaintiff  sought  to  prove  that  the 
train  was  going  at  an  unusual  rate  of  speed, 
but  the  court  refused  to  receive  the  evi- 
dence. The  plaintiff  also  offered  an  ordi- 
nance of  the  city  of  Denver  making  it  the 
duty  of  the  tramway  company  to  provide 
every  car  or  train  of  cars  with  a  gong  or 
bell;  and  making  it  the  duty  of  the  motor- 
man,  when  approaching  any  street  crossing, 
to  ring  or  sound  the  gong  or  bell  within  a 
.  distance    not   exceeding   60   feet    from    the 


crossing,  and  also  at  any  point  on  the  line, 
when  the  motorman  should  have  reason  to 
believe  that  there  was  danger  of  the  oars 
colliding  with  any  person,  vehicle,  animal, 
or  obstruction.  The  defendant  objected  to 
the  introduction  of  the  ordinance  on  the 
ground  that  it  was  not  pleaded,  and  the  ol>- 
Jectlon  was  sustained.  We  can  conceive  of 
conditions  under  which  the  proposed  evi- 
dence of  unusual  speed  would  be  admissi- 
ble. If  a  street-railway  company  has  a  cus- 
tomary rate  of  motion  for  its  trains,  its  pa- 
trons may  perhaps  act  in  reliance  upon  that 
rate,  and  damage  may  be  sustained  In  conse- 
quence of  its  being  suddenly  and  unexpect- 
edly accelerated.  And  the  reason  given  in 
support  of  the  objection  to  the  ordinance  is 
not  altogether  sound.  When  a  cause  of  ac- 
tion is  based  upon  the  violation  of  an  ordi- 
nance, the  ordinance,  and  also  the  facts  con- 
stituting its  violation,  must  be  pleaded. 
But  disregard  of  duties  Imposed  by  an  ordi- 
nance upon  a  railway  company  In  the  man- 
agement and  operation  of  its  cars  may  sub- 
ject it  to  the  imputation  of  negligence;  and 
the  ordinance,  supplemented  by  other  proof, 
might  be  competent  evidence  in  a  suit 
against  the  company  for  injuries  sustained, 
where  the  averment  is  that  they  were  the 
result  of  the  defendant's  negligent  conduct 
in  the  management  and  operation  of  its  cars. 
In  such  case  it  would  be  no  more  necessary 
to  plead  the  ordinance  than  to  plead  any 
other  evidence  upon  which  the  plaintiff 
might  rely  to  prove  the  charge  of  negli- 
gence. It  is  not  proper  to  plead  evidence. 
It  is  the  ultimate  facts  that  should  be  stat- 
ed, and  all  evidence  of  every  kind  which 
tends  to  support  their  averment  is  admissi- 
ble. In  actions  like  this,  negligence  is  an 
ultimate  fact  It  is  issuable,  and  it  is  for 
the  evidence  to  show  in  what  it  consisted. 
If  it  consisted  in  whole  or  In  part  in  the  dis- 
regard of  a  duty  enjoined  by  an  ordinance, 
the  ordinance  is  admissible  in  support  of  tlie 
statement  alleging  it,  and  the  ordinance  is 
upon  the  same  footing  with  any  other  evi- 
dence which  tends  to  sustain  the  charge. 
Bliss,  Code  PI.  Si  200,  211;  Railway  Co.  v. 
JIcDounell,  43  Md.  534;  -Wright  v.  RaUroad 
Co.,  4  Allen,  283. 

But  we  do  not  think  that,  if  the  ordinance 
had  been  introduced  and  the  other  evidence 
admitted,  the  result  would  or  could  have 
been  different  Even  If  the  rulings  were 
erroneous,  they  were  harmless.  There  was 
some  evidcuce  which  tended  to  show  that 
while  the  train  was  proceeding  from  Twen- 
ty-Xlnth  to  Twenty-Eighth  street  the  motor- 
man  was  engaged  in  conversation  with  a 
woman  sitting  In  the  motor  car,  and  paying 
no  attention  to  what  was  ahead  of  him.  If 
the  question  of  the  defendant's  negligence 
were  the  controlling  question  in  the  case, 
we  think  the  evidence  which  was  admitted 
was  sufilclent  to  put  the  defendant  upon  its 
proof,  and  the  case  should  not  have  been 
taken   from   the  Jury.     But,   conceding  ev- 
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erythlng  that  the  plaintiff  alleges  respect- 
ing the  negligence  of  the  defendant,  the  ca- 
tastrophe was  the  result  of  Mrs.  Griffith's 
own  vohintary  act,  done  with  full  knowledse 
of  the  Bituaiiun.  Let  us  briefly  review  the 
facts:  Standing  upon  the  south  side  of  the 
street,  she  saw  the  train  approaching  on  the 
north  side.  She  struck  out  In  the  direction 
of  a  corner  on  the  other  side,  diagonally  op- 
posite to  that  on  which  she  stood.  It  Is 
dear  that  the  train  was  proceeding  very 
rapidly.  Every  one  who  saw  It  noted  the 
swiftness  of  Its  motion.  She  saw  It,  and.  In 
seeing  it,  saw  what  the  others  saw.  There 
was  nothing  hid  from  her.  The  train  was 
In  open  view,  and  its  speed  plain.  The 
loudest  sound  of  a  gong  or  bell  would  have 
acquainted  her  with  notliing  she  did  not 
already  know.  She  passed  the  first  track, 
and  when  she  reached  the  second  the  train 
was  so  near  that  she  must  have  known  that 
in  attempting  to  cross  it  she  was  taking  des- 
perate chances.  The  train  had  not  reached 
the  place  where  she  cou'.d  expect  It  to  stop, 
and  its  speed  was  still  undiminished.  Yet 
she  undertook  to  cross  the  track  at  a  time 
and  place  when  and  where  her  act  meaut 
almost  certain  destruction.  Thei-e  was  no 
compulsion  upon  her  to  do  this,  and.  even 
for  the  purpose  of  boarding  the  car,  tliere 
was  no  necessity  for  her  action:  for  the  evi- 
dence shows  that,  upon  Its  stopping  at  the 
regular  place,  she  could  have  entered  it  as 
well  from  one  side  as  the  other.  There  can 
be  no  recovei"y  for  an  Injury  of  wliich  the 
impruili-nt  or  negligent  conduct  of  the  per- 
son Injured  is  the  proximate  causi>.  The 
well-established  doctrine  relating  to  contrib- 
utory negligence  is  thus  stated  by  tlic  su- 
preme court  in  Ilailroad  Co.  v.  11  ilmes.  5 
Colo.  1117:  "•  •  •  The  prop?r  question 
*  •  •  is  whether  tlie  damage  was  occa- 
sioned entirely  by  the  negligence  or  improp- 
er conduct  of  the  defendant,  or  whotlier  the 
plainlirf  himself  so  far  coiiti-ll>ulc.l  to  the 
mtsfoituiie,  by  his  own  negligence  or  want 
iif  ordinary  and  common  care  and  caution, 
iliat  but  for  such  negligence  or  want  of  onil- 
nary  care  and  caution  on  his  part  the  niis- 
lortuue  would  not  have  happened.  In  the 
lii-st  ca.^e  the  plaintiff  would  be  entitlul  to 
recover:  in  tlic  latter,  not,— as.  but  for  his 
•Avn  fault,  the  misranv.ne  would  not  liave 
liappeiicd.  Mere  ue;;lif;ciice  or  wjint  of  ordi- 
nary care  and  caution  would  not,  however, 
disentille  him  to  recover,  unless  It  were 
such  tliat.  but  for  that  negligence  or  want 
of  ordinary  care  and  caution,  tlie  misfortune 
coidd  not  liav?  hapiii'iu'd."  It  was  not  in 
(•rossi"g  tlie  strett  tliat  the  negligence  of 
Mrs.  Crillith  coi'sl.sted.  To  reacli  the  train, 
she  was  obliged  to  cross  the  portion  be- 
twien  herself  aud  the  track  on  wliich  it  was 
trave'ing,  aud  upon  tliat  portion  tliere  was 
iiotliing  to  occasion  snlicilude  for  her  p  i-- 
sonal  safety:  but  having  reached  the  traciv 
v]i(in  wliicii  the  train  was  coining,  and  upun 
which  she  knew  It  was  coming,  at  a  place 


where  It  bad  the  right  of  way,  and  to  which 
she  knew,  or  ought  to  have  known,  It  was 
In  dangerous  proximity.  If  she  was  deter- 
mined to  place  herself  on  the  other  side  of 
the  track  the  smallest  degree  of  forethought 
would  have  warned  her  to  stop  until  the 
train  had  passed,  aud,  had  she  exercised  the 
cautlou  demanded  by  the  most  ordinary  i)ni- 
dence,  she  would  have  beeu  unhurt.  In  the 
lanpTuage  we  have  quoted,  but  for  her  own 
fault  the  misfortune  would  not  have  hap- 
pened. 

Ordinarily  the  question  of  negligence  Is  to 
be  determined  by  the  jury.    They  are   the 
I  judges  of  the  credibility  of  witnesses,  and  of 
the   weight  to    which   testimony    Is   entitled; 
and  if  the  evidence,  in  any  material  particu- 
lar, is  In  any  degree  conflicting,  or  If,  upon 
the  facts  and  circumstances  exhibited,  there 
is  room  for  an  honest  difference  of  opinion, 
the   question    must   be   submitted    to   them. 
But  where  the  facts  are  not  In  dispute,  and 
i  there  can  be  but  one  opinion  as  to  their  ef- 
I  feet,  the  question  Is  one  of  law,  and  it  Is  prop- 
er for  the  court  to  decide  It.    Shear.  &  R.  Xeg. 
I  r>C;    Railroad  Co.  v.  Holmes,  supra;    Beh- 
rens   v.   Railway   Co.,  5  Colo.   400;    Lord   v. 
Refining  Co.,  12  Colo.  3iX).  21  Pac.  148;   Mau 
I  V.   jrorte.   3  Colo.   App.   3oO.   33   Pac.   283. 
j  Wh:Uever  is  matter  of  common  knowledge 
and  exi)erleuce,  courts  are  bound  to  recognize; 
I  and  where.  In  the  light  of  such  knowledge 
and  experience,  an  act  Is  obviously  Impru- 
dent, the  law  determines  Its  effect,  and  the 
court  declares  the  law.    Gaynor  v.  Railway 
,  Co.,    KiO   Mass.   2«!8.    If  one   suffers   Injury 
I  from  throwing  himself  knowingly  and  need- 
lessly Into  the  mouth  of  danger,  he  receives 
I  what  he  Invites,  and  the  law  affords  him  no 
I  re(lr(  ss.    To  step  upon  a  railroad  track  im- 
mi'diately  in  front  of  a  rapidly  moving  train. 
,  with   knowledge  of  its  approach.   Is   an   act 
concerning  the  character  of  which  tlicre  can 
I  he  no  di-agrecmrnt.  and  the  responsibility  for 
'  the  ccnsi  (luenccs  is  upon  the  deer.     'Whart. 
Xes.  S  H:!."5:   Biitterfield  v.  Korrester,  11  East, 
(iC.    Tlie  court  properly  held  that,  as  a  mat- 
ter of  law,  the  act  of  Mrs.  (Jriftith  was  such 
I  c(  iitrlbvtory   ucglisrence  as  would   bar  a  re- 
covery for  the  injuries  she  sustained. 

But   the  plaintiff  meets  us   with  another 
doctrine   wli!(h    is   equally    well    estalilisiied; 
this,  naiui'ly:     That  there  may  be  a  recovery 
for  an   injury,   notwithstanding   the   contrib- 
.  uti>ry  negligence  of  tiie  person  injured.  If  the 
;  di'fendant.  with  knowledge  of  the  situation, 
I  by  the  exercise  of  reasonable  care  and  pru- 
dence  might   have   prevented   It.— and    seeks 
to  make  the  priiiiMple  npiilicable  here.     In  or- 
der that  the  jiarty  Inflicting  the  Injury  may  be 
'  held   rispDiisihic.   as   against  the   negligence 
of  the  injured   party,  tlie  latter  must  be  In 
si:(li  position   that  he  Is  exposed  to  the  In- 
jury,   and    tlie    former   must    be    chargeable 
I  with  knowledge  of  his  position  In  time  to  ren- 
I  di  r    an    avoidance    of    the    injury    feasible. 
j  Vil  art.  X(  g.  8  .'iX?:    Transit   Co.  v.   Dwyer, 
I  21)  Colo.  132,  30  lac.  1100;    Coasting  Oo.  v. 
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Tolson,  139  U.  S.  558,  11  Sup.  Ct.  C53,  35  L. 
Ed.  270.  If  Mrs.  Griffith  had  been  upon  the 
track,  heotUessly  oblivious  of  danger,  or  If 
there  had  been  reason  to  suppose  she  was 
about  to  place  herself  in  a  position  of  peril, 
and  the  motoruian,  with  time  to  stop  his 
train,  had  wantonly  run  her  down,  the  com- 
pany could  not  escape  liability.  Her  negli- 
gence, however  gross,  would  count  for  noth- 
ing. It  would  be  no  defense.  But  the  case 
before  us  presents  no  such  situatiou.  When 
Mrs.  Griffith  flrst  sought  to  attract  the  at- 
tention of  the  motorman,  and  during  all 
the  time  she  was  crossing  the  street,  until 
she  reached  the  outermost  track,  she  was 
in  no  danger.  The  car  could  not  have  hurt 
her.  Xor  could  the  motorman  have  anticipat- 
ed that  she  would  put  herself  in  danger.  To 
board  the  car,  it  was  unnecessary  to  cross  tliat 
track;  and  it  would  occur  to  any  onlooker 
that  her  purpose  In  running  was  that  she 
might  not  miss  the  train,  and  that  when  it 
should  stop  she  might  be  sufficiently  near  to 
board  it  without  subjecting  it  to  undue  de- 
tention. By  waiving  her  handkerchief  as  a 
signal  to  stop,  she  notified  the  motormau 
that  she  saw  the  train,  and  was  fully  aware 
of  its  approach.  Her  running  In  the  same  di- 
rection with  the  train  was  not  an  indication 
that  she  proposed  to  cross  the  track  ahead  of 
!t.  but  the  reverse.  If  such  had  been  her 
purpose,  the  natural  supposition  is  that  she 
would  have  taken  the  shortest  route,  directly 
across  the  street,  and  would  not  have  pur- 
sue<l  the  longer,  oblique  course,  with  the  di- 
rection of  the  train,  tiius  allowing  it  to  over- 
take her.  Tliere  was  nothing  in  her  actions 
to  render  it  supposable  that  she  woidd  under- 
take to  cross  the  track  at  that  time  and  place. 
The  motorman  may  have  been  guilty  of  gross 
negligence  In  running  and  managing  his  train, 
and  he  may  have  had  no  intention  of  respond- 
ing to  Mrs.  Griffith's  signal  and  stopping 
at  the  proper  place.  By  failing  to  stop,  he 
might  have  subjected  her  to  Uu-ouveuieuce, 
and  pos8il)ly  to  dnniage  of  some  kind;  but 
In  her  situation,  his  negligence  involved  no 
danger  to  her  person.  That  she  was  struck 
by  the  car  was  due  to  her  own  rash  and  un- 
neces.saiy  act.  which  there  was  nothing  In  her 
immediately  previous  conduct  to  suggest,  and 
which  could  not,  by  the  use  of  the  ordinary 
faculties  with  which  humanity  is  endowed, 
have  been  foreseen.  The  facts  which  would 
warrant  an  application  of  the  doctrine  In- 
voked by  counsel,  of  a  liability  for  an  Injurj' 
notwithstanding  the  negligence  of  the  person 
injured,  did  not  exist.  Mrs.  Griffith  was 
guilty  of  no  negligence  until  she  stepped  up- 
on the  track,  and  then  avoidance  of  the  col- 
lision was  Impossilile.  The  most  sulitle  rea- 
soning leaves  nnohscured  the  controlling  fact 
that  Mrs.  Griffith,  with  knowledge  of  the 
vicinity  of  the  train,  and  with  a  knowledge 
which  is  common  to  high  and  low.  Ignorant 
and  learned,  that  to  go  upon  a  railroad  track 
Immediately  in  front  of  a  train  In  full  motion 
is  dangerous,  nevertheless  undertook  the  ex- 
«1P.— 4 


perlment    She  was  therefore  herself  respon- 
sible for  the  result. 

In  compliance  with  the  request  of  counsel 
for  the  plaintiff,  we  have  carefully  examined 
each  one  of  the  numerous  decisions  to  which 
they  have  referred  us.  For  the  most  part, 
they  are  the  productions  of  leai'ned  and  able 
men,  and  our  time  has  not  been  wasted. 
They  state  in  varying  language,  and  apply 
to  different  facts,  doctrines  which  were  old 
when  the  opinions  were  written.  Uespect- 
ing  the  principles  they  enunciate,  there  is. 
so  far  as  our  observation  extends,  no  con- 
flict of  authority.  There  is  not  one  of  them, 
and  we  do  not  believe  there  is  one  in  ex- 
istence, which,  upon  the  facts  here,  would 
authorize  a  recovery.  To  review  the  cases 
seriatim  would  be  impracticable  as  well  as 
useless,  but  we  shall  notice  two  which  coun- 
sel seem  to  regard  as  of  special  importance. 
These  are  the  cases  of  Railway  Co.  v.  Itif- 
cowitz  (Md.)  43  Atl.  702,  and  Oliver  v.  Tram- 
way Co.  (Colo.  App.)  59  Pac.  79.  In  the  first 
case,  the  appellee,  having  in  her  hands  some 
purchases  she  had  Just  made,  undertook  to 
cross  the  tracks  of  the  appellant  at  a  street 
crossing.  The  tracks  occupied  almost  the 
entire  bed  of  the  street  on  which  they  lay: 
the  distance  from  the  rail  on  which  the  car 
was  approaching,  to  the  curb  of  the  side- 
walk, being  a  feet.  In  the  direction  from 
which  the  car  was  coming,  it  could  be  seen 
in  time  to  be  avoided,  but  the  appellee  testi- 
fied that  she  did  not  see  It.  When  she 
stepped  from  the  curbing  to  the  street,  she 
was  wallcing  very  slowly,  and  was  seen  by 
the  motorman.  He  testified  that  as  soon  as 
he  saw  her  he  tried  in  every  way  possible 
to  stop  his  car,  which  was  going  at  the 
rate  of  10  or  11  miles  an  hour,  but  be  did 
not  say  that  he  rang  his  gong  or  called  out 
to  warn  her.  He  also  said  that  it  required 
30  feet  to  stop  the  car.  In  the  condition  in 
which  the  train  then  was.  The  other  wit- 
nesses testitiud  that  at  the  time  of  the  acci- 
dent the  car  was  going  very  fast.  There 
was  evidence  that  the  gong  was  rung,  and 
there  was  evidence  that  it  was  not  The 
appellant  asked  the  following  instruction: 
"Tliat  the  plaintiff  testified  that  she  looked 
j  for  a  car  upon  Pratt  street  lief  ore  attempting 
I  to  cross,  and  Inuuediately  upon  stepping  upon 
I  the  track  she  was  struck,  and  the  plaintiff's 
!  evidence  also  shows  that  there  was  uotliing 
j  to  prevent  the  car  being  seen.  This  evidence 
1  is  not  satisfactory  and  legally  suflldent  to 
I  enable  the  plaintiff  to  recover,  and  the  ver- 
'  diet  must  be  for  the  defendant."  The  court 
I  refused  the  instruction  in  that  form,  but 
'  gave  it  after  having  modified  it  by  adding  to  it 
these  words:  "I'nless  the  Jury  shall  further 
find  that  after  the  motorman  saw,  or  could 
reasonably  have  seen,  the  peril  of  the  plain- 
tiff, he  failed  to  exercise  ordinary  care  to 
avoid  the  accident"  The  iiiodifylug  of  the 
instruction  gave  rise  to  the  only  question 
which  was  considered  by  the  court  Before 
referring  to  the  opinion,  It  may  be  well  to 
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note  the  difference  between  the  relative  situ- 
ation of  the  parties  in  tliat  case,  and  the 
relative  situation  of  the  parties  in  the  case 
at  bar.  In  that  case  the  appellee  did  not 
propose  to  become  a  passenger.  She  was 
returiUng  home  -with  some  purchases  slie  had 
made.  Her  act  in  steiiplug  from  the  curb 
meant  that  she  was  about  to  cross  the  tracks, 
and  the  motorman  so  understood  it.  He  saw 
that  she  was  giving  no  attention  to  the  car, 
and  therefore  had  reason  to  believe  tliat  she 
was  not  aware  of  its  approach,  and  it  was 
his  plain  duty  to  warn  her  that  it  was  com- 
ing, so  that  she  might  stop  in  time;  and  the 
evidence  was  not  conclusive  that  he  slack- 
ened in  the  least  the  speed  of  his  car  after 
he  saw  her.  In  the  present  case,  Mrs.  Grif- 
fith saw  the  car,  and  notified  the  motorman 
that  she  saw  it.  She  therefore  needed  no 
warning  that  it  was  coming.  Her  act  in 
stepping  from  the  sidewalk  upon  the  street 
did  not  of  itself,  as  in  the  Maryland  case, 
mean  that  she  intended  to  cross  the  further 
track,  and  the  direction  she  took  did  not 
indicate  that  such  was  her  purpose.  Noth- 
ing she  did  was  calculated  to  excite  apprehen- 
sion that  she  was  about  to  endanger  her 
person.  The  opinion  of  the  court  was  that 
the  instruction  was  properly  modified;  that 
the  case  was  not  so  free  from  doubt  as  to 
justify  the  court  in  taking  it  from  the  jury; 
that  there  was  evidence  from  which  the  Jury 
niiglit  have  found  that  the  motorman  could, 
by  the  exercise  of  care  on  his  part,  have  pre- 
vented the  consequence  of  the  neglect  or 
(rarelessuess  of  the  appellee.  But  at  the  same 
time,  the  court  reafflrnied  the  doctrine  that 
where  the  facts  are  undisputed,  and  but  one 
reasonable  inference  can  be  drawn  from 
tliem,  the  question  of  negligence  becomes 
one  of  law  for  the  court.  In  the  second 
case,  an  ordinance  of  the  city  of  Denver  was 
pleaded,  wliic'h  made  it  unlawful  for  street 
oars  or  trains  or  cars  coming  from  opposite 
directions  to  pass  each  other  on  any  inter- 
secting street,  and,  in  case  of  cars  or  trains 
approaching  each  other,  requiring  the  one 
furtliest  from  the  intersecting  street  to  come 
to  a  full  stop  at  such  point  and  in  such  man- 
ner as  not  to  obstruct  travel  upon  the  in- 
tersecting street,  and  to  so  remain  until 
the  other  car  or  train  should  have  entirely 
passed.  The  plaintlfiC  further  alleged  that  on 
a  certain  night,  when  it  was  quite  dark, 
he  desired  to  take  passage  on  a  car  running 
on  tlie  track  furthest  from  his  own  side  of 
the  street;  that,  at  the  time  this  car  was 
approaching,  a  car  was  coming  from  the 
opposite  direction,  on  the  track  nearest  the 
jiiaiutlff;  tliat  the  latter  car  was  further 
from  the  intersecting  street  than  the  other, 
but  it  sounded  no  gong  and  did  not  stop; 
that  the  plainliff,  misled  by  its  failure  to 
sound  its  gona,  and  relying  on  the  stoppage 
of  the  car  iu  obctlienco  to  tlie  requirements  of 
the  ordinance,  undertook  to  cross  the  street 
to  board  the  car  passing  on  tlie  further  side; 
that  tlie  person  in  cliarge  of  the  car  which 


Kbould  have  stopped  saw,  or  by  the  exercise 
of  reasonable  care  could  have  seen,  the  i>erll- 
ous  position  of  the  plaintiff,  and  by  the  ex- 
ercise of  reasonable  care  could  have  avoided 
a  collision  with  him,  but  tliat  nevertheless 
the  car  was  suffered  to  continue  its  course, 
and  to  strike  and  injure  him.  A  demurrer 
was  sustained  to  the  complaint,  and  this 
court  reversed  the  ruling  and  adjudged  the 
complaint  sufilcient.  The  opinion  was  de- 
livered by  Blssell,  P.  J.;  and,  while  the  fail- 
ure of  the  car  to  stop  as  required  by  the 
ordinance  was  alluded  to,  the  main  ground 
of  the  decision  was  the  allegation  that  the 
gripman  saw  or  might  have  seen  the  appel- 
lant as  he  was  crossing  the  track,  and  by  the 
exercise  of  ordinary  care  might  have  pre- 
vented the  Injury,  notwithstanding  the  negli- 
gence, if  any  there  was,  of  the  appellant. 
Why  counsel  regard  that  case  as  imi)ortant, 
we  do  not  know.  The  feature  of  the  culpa- 
ble conduct  of  the  gripman  after  he  luiew  or 
ought  to  have  known  that  the  appellant  was 
In  actual  peril  sharply  disthiguishes  It  from 
the  case  now  under  consideration.  And  we 
might  suggest  still  anotlier  distinction:  The 
place  where  the  appellant  undertook  to  cross 
was  in  front  of  the  place  where  the  car  should 
have  stopped.  If  the  ordinance  bad  been 
observed,  as  the  appellant  had  the  right  to 
suppose  it  would  be,  he  would  have  passed 
unharmed,  because  the  car  would  have  been 
brought  to  a  halt  before  it  reached  the  place 
where  he  was.  But  the  place  where  Mrs. 
Grlflath  undertook  to  cross  was  a  place  where 
the  car  had  the  right  of  way,  and  a  considera- 
ble distance  short  of  the  point  where  it  was 
required  to  stop,  or  where  she  had  any  right 
to  expect  It  to  stop.  From  what  we  have 
said,  it  will  be  perceived  that  we  do  not  look 
upon  these  cases  as  being  in  point.  The 
judgment  will  be  affirmed.    Affirmed. 


BISHOP   V.    BROWN.i 

(Court  of  Appeals  of  Colorado.     March  13, 

1000.) 

NEGLIGENCE— BOILER   EXPLOSION— TRIAL— DI- 
RECTION OF  VERDICT  -EVIDENCE!— 
HARMLESS  ERROR. 

1.  Where  the  evidence  of  the  owner  of  a 
building,  injured  by  a  Btcam-boiler  explosion 
in  a  hotel  adjacent  thereto,  failed  to  show  that 
the  boiler  ■was  not  properly  constrncted  and  out 
of  »r)od  materials,  or  tliat  defendants  were  neg- 
liKont  in  it.s  use  and  maintenance,  the  fact  of 
the  explosion  raised  no  preKuniption  of  negli- 
penee,  and  hence  the  granting  ot  a  nonsuit  was 
proiMT. 

2.  Where  the  owner  of  a  buiidmg  injured  by 
a  steam-boiler  cxjilosion  in  an  adjoining  hotel 
failed  to  prove,  and  did  not  offer  to  prove,  that 
au  enstinecr  in  defendant's  employ  was  in  charge 
of  the  boiler  at  the  time  of  the  explosion,  or 
that  he  failed  to  do  what  a  reasonably  pnideat 
ami  careful  man  would  iiave  done,  and  tliereby 
eontrilMited  to  the  injury,  a  refusal  to  allow 
plaintiff  to  introduce  evidence  tending  to  show 
that  the  engineer  was  intemperate  and  drunk  on 
the  night  of  the  explosion  was  without  preju- 
dice. 

>  Rebcaring  deoied  May  14,  1904. 
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Appeal  from  district  oonrt  Arapabo* 
county. 

Action  by  Edward  F.  Bishop  against  Benja- 
min B.  Brown,  as  administrator,  etc.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Afflrmed. 

Wells,  Taylor  &  Taylor,  for  appellant 
Ward  &  Ward,  for  appellee. 

BISSELLi,  P.  J.  The  growtb  of  tbe  state  and 
the  development  of  its  industries  are  giving 
rise  to  an  Increasing  litigation,  and  constantly 
thrusting  on  our  attention  questions  as  yet 
undetermined  in  our  Jurisdiction,  and  compel- 
ling the  court  not  only  to  apply  settled  prin- 
ciples, but  often  to  determine  what  line  of 
conflicting  adjudications  shall  be  followed. 
It  is  not  probable  that  a  question  of  more 
Intrinsic  difficulty  and  of  graver  Importance 
has  been  presented  for  consideration  than  the 
one  suggested  by  this  record.  The  distress- 
ing casualty  killed  the  owners  of  the  Oumry 
Hotel,  who  were  buried  in  its  ruins,  totally 
destroyed  the  building,  and  wrought  injury 
to  the  adjoining  premises.  The  administrator 
of  the  estate  was  heretofore  sued  by  one  who 
waa  Injured  by  the  explosion,  and  in  that  suit 
we  had  occasion  to  determine  whether  the 
action  against  the  proprietors,  who  were  kill- 
ed by  the  accident,  survived  their  death.  We 
held  that  the  action  did  not  survive.  Letson 
V.  Brown,  11  Oolo.  App.  11,  62  Pac.  287.  The 
present  suit  waa  brought  by  the  appellant, 
Bishop,  to  recover  the  damages  resulting  from 
tbe  partial  destruction  of  a  part  of  the  ad- 
jacent building,  which  he  owned.  The  necea- 
slties  of  the  decision  require  the  briefest 
statement  of  the  circumstances  of  the  acci- 
dent. It  occurred  on  the  18th  of  August, 
1805.  The  hotel  was  then  owned  and  operat- 
ed by  Gumry  &  Greiner,  and  they  had  put 
and  maintained  in  tbe  basement  of  the 
hotel  a  boiler  which  furnished  power  for 
hoisting  purposes,  and  the  varloua  uses  tor 
which  power  was  requisite  In  the  manage- 
ment of  the  establishment.  The  boiler  was 
in  charge  of  one  liCscher,  who  was  the  en- 
gineer employed  by  the  proprietors.  The 
plaintiff  substantially  alleged  his  ownership 
of  a  four-story  brick  and  stone  building,  oc- 
cupied by  a  tenant  at  a  fixed  rental.  Tbe 
ownership  of  Gumry  ft  Greiner  was  stated, 
and  the  use  of  a  steam  boiler  averred.  The 
plaintiff  then  alleged  that  they  did  not  keep 
the  boiler  In  safe,  sound,  and  good  repair, 
and  did  not  employ  skillful,  competent,  and 
prudent  servants,  but  permitted  the  boiler, 
which  they  knew  to  be  weak,  unsafe,  and  out 
of  repair,  to  be  kept  In  use,  and  retained 
Lescher  In  their  service,  knowing  him  to  be 
nnsklllfnl,  negligent,  and  addicted  to  the 
oae  of  liquor.  The  plaintiff  then  charged 
that  by  reason  of  the  weakness  of  the  boUer 
and  the  failure  to  repair  it,  and  the  incompe- 
tency and  negligence  of  the  servant,  the 
boiler  exploded.  Tbe  plaintiff  then  laid  his 
ad  li*""!!!!!!  at  (6,000.    Issue  was  taken  by 


proper  anawar.  and  the  caae  came  to  trUU. 
On  the  conclusion  of  the  plalntUTs  evidence 
he  was  nonsuited,  and  from  this  Judgment 
of  nonsuit  be  prosecutes  this  appeal. 

It  would  be  profitless,  and  not  other  than 
an  attempt  to  satisfy  counsel,  who  would 
probably  remain  unconvinced,  to  essay  even 
a  summary  of  the  plaintiff's  testimony.  We 
shall,  therefore,  in  the  discussion,  simply 
express  our  conclusions  aa  to  the  result  or 
legal  effect  of  the  plaintlfFs  case  as  he  made 
it,  under  the  appropriate  subdivisions  of  tbe 
opinion,  and  express  in  detail  only  the  law, 
which  as  we  conceive,  bars  the  plalntifTs  re* 
covery.  In  bringing  a  suit  to  recover  dam- 
ages for  injuries  occasioned  by  the  act  of  an- 
other, as  a  general  proposition  the  plaintiff 
assumes  tbe  burden  to  establish  that  the 
act  which  occasioned  him  the  injury  was  neg- 
ligently done,  or  that  the  plaintiff  had  omit- 
ted the  care  which  the  law  imposes  <m 
him  In  the  conduct  of  his  own  affairs,  or 
the  management  and  use  of  hia  own  property. 
The  old  maxim,  "Sic  utere  tuo  ut  allenum 
non  Isedas,"  is  frequently  used  to  express 
the  idea  of  the  duty  which  every  man  owes 
to  his  neighbor,  but  it  is  likewise  frequently 
held  to  express  an  obligation  other  and 
greater  than  that  which  the  law  imposes. 
While  a  much-abused  maxim,  in  the  extent 
to  which  its  central  idea  has  been  applied. 
It  contains  a  germ  of  legal  truth,  which  is 
as  well  expressed  in  that  form  aa  in  any 
other.  It  Is  almost  universally  true  that 
he  who  would  recover  from  his  neighbor,  be- 
cause of  what  he  did.  must  show  that  tbe 
thing  which  the  neighbor  did  waa  negligently 
done  or  done  without  right.  There  are  ex- 
ceptiona  to  the  rule,  and  we  shall  ultimate 
consider  whether  this  case  la  brought  within 
an  exception.  If  not.  tbe  case  is  still  sub- 
ject to  the  general  doctrine,  which  la  of  first 
Importance,  and  established  by  all  tbe  de- 
cisions, that  the  case  must  contain  evidence 
which  establishes,  or  from  which  the  Jury 
may  reasonably  conclude,  that  the  defendant 
waa  negligent  in  what  he  did,  or  in  omitting 
to  do  that  which  he  ought  to  have  done,  to 
protect  bia  neighbor.  This  is  one  of  the  fun- 
damental principles  in  actlona  of  negligence, 
and  wherever,  as  it  haa  often  been  said,  the 
•Tldence  is  consistent  with  either  view,  or; 
as  It  is  put  in  the  Cotton  Case,  with  "tbe  ex* 
Istence  or  nonexistence  of  negligence."  the 
matter  should  not  be  left  to  the  Jury.  This 
principle  must  be  kept  in  view  during  the 
consideration  of  this  case.  It  ought  not  to 
be  lost  sight  of  in  any  action  based  on  the 
negligence  of  a  defendant  It  does  not  often 
happen  that  the  hnportance  and  significance 
of  this  principle  stand  out  so  clearly  as  in  tbe 
present  case,  and  there  are  few  in  which  Ita 
importance  la  more  evident  because,  as  w« 
shall  ultimately  decide,  it  comes  within  none 
of  the  exceptions  laid  down  by  well-con- 
sidered cases  In  tbe  United  States.  Cotton  v. 
Wood  8  C.  B.  (N.  S.)  6GS;  Baulec  v.  Railway 
Co.,  69  N.  Y.  866;   Hayes  t.  Railway  Co..  97 
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N.  Y.  299;  Smith  r.  Bank,  09  Mass.  flOS;  Weill 
T.  Coe,  9  Colo.  158.  11  Pac.  5U;  Holman  v. 
Security  Co.,  20  Oolo.  7,  36  Pac.  797.  Many 
other  cases  might  be  cited,  but,  since  there 
are  none  to  the  contrary,  these  will  suffice 
to  support  our  tlrst  premise. 

So  far  as  concerns  the  evidence.  It  may 
be  here  stated  that  the  plalntifF  introduced  no 
proof  showing  or  tending  to  show  that  the  de- 
fendants Oumry  &.  Greiner  were  negligent 
in  the  use  or  maintenance  of  the  holler.  It 
is  quite  true  that  there  is  evidence  by  one 
or  two  witnesses  to  the  point  that  the  boiler 
had  been  permitted  to  get  out  of  repair,  and 
in  this  respect  the  proprietors  were  negligent 
Taking  the  plaintiff's  case,  however,  as  a 
whole,  and  talcing  all  of  bis  evidence  together, 
this  fact  was  not  established,  because  he  pro- 
duced proof  which  tended  to  show,  not  only 
that  the  boiler  was  a  good  boiler  when  pur- 
chased, but  also  that  It  had  been  put  In  com- 
plete repair,  and  had  been  properly  tested 
by  the  authorities  whose  duty  It  was  to  ex- 
amine it,  and  tiiat  a  certiHcate  was  Issued 
to  the  owners,  authorising  them  to  ui^e  It  at 
a  certain  pressure.  When  the  plaintiff  m.tde 
this  proof,  he  surely  negatived  and  overcame 
the  very  slight  proof  wliloh  he  offered  to  the 
other  proposition,  and  in  this  respect,  and  to 
this  extent,  failed  to  show  that  the  accident 
occurred  because  of  the  negligence  of  the  own- 
ers, either  in  putting  the  boiler  in,  using  it 
after  it  was  placed  In  the  hotel,  or  continuing 
to  use  it  after  it  had  gotten  into  a  condition 
which  rendered  Its  use  unsafe.  This  premise 
is  so  closely  Interlocked  with  the  subsequent 
proposition  that  we  shall  only  further  state 
the  testimony  In  connection  with  the  discus- 
sion of  tills  element  of  the  case.  The  basic 
principle  on  which  the  appellant  contends  he 
ought  not  to  have  been  nonsuited  is  the  pre- 
sumption which  he  insists  results  from  the 
accident  Put  In  simple  shape,  the  appel- 
lant contends  that  when  he  m.nde  proof  of  the 
use  of  a  Iwiler  and  of  the  explosion,  and  then 
proved  his  Injuries,  the  presumption  of  neg- 
ligence to  be  deduced  from  the  fact  of  the 
explosion  was  enough  to  entitle  him  to  go  to 
the  Jury.  This  proposition  we  shall  contro- 
vert, and  hold  the  law  to  be  that  no  such 
presumption  arises  from  tiie  explosion  of  a 
stationary  steam  boiler.  AVe  will  now  state 
our  conclusions  respecting  the  proof; 

The  only  witnesses  offered  by  the  plaintiff 
were  some  half  dozen  In  number,  and  all  of 
them  mechanics.  According  to  their  testi- 
mony, offered  to  establish  their  competency, 
it  appeared  that  all  hut  two  were  what  are 
known  as  practical  mechanics  or  boiler  mak- 
ers, who  had  worked  at  their  trade,  and  had 
been  engaged  in  the  running  of  stationary 
plants  and  plants  using  steam  power,  for  a 
series  of  years.  Whatever  knowledge  they 
had  was  acquired  by  experience  In  the  use 
of  metals,  the  manufacture  of  lioilers,  and  the 
operation  of  steam  plants.  None  of  them, 
save  two.  made  any  pretension  to  what  would 
probably  be  aptly  termed  a  scientific  mechan- 


ical and  engtueerlni?  eiTnratfon.  tn  ftatlns 
these  facts,  we  have  no  purpose  to  minimize 
the  weight  force,  or  value  of  the  testimony 
given  by  them,  because  we  are  quite  ready  to 
concede,  and  In  fact  firmly  believe,  that  a 
large  practical  experience.  If  combined  with 
an  investigating  spirit  and  an  attempt  to 
loam  the  principles  by  which  scieniilic  re- 
sults may  be  ascertained  and  expressed,  may, 
equally  with  a  technical  education,  qualify 
the  person  to  testify.  What  impresses  us 
most  with  regard  to  the  testimony  of  these 
witnesses  is  that  none  of  them,  or  at  least 
not  more  than  two  of  them,  seem  to  have 
much  conception  of  either  the  structural  or 
chemical  properties  of  steel  and  Iron,  or  of  the 
modes  and  methods  by  which  educated  en- 
gineers. In  an  investigation  of  this  sort  at- 
tempt to  determine  whether  an  explosion  oc- 
curred by  reason  of  a  patent  defect  or  from 
some  latent  and  Inherent  defect  which  the 
owner  and  operator  of  the  boiler  could  not 
detect  by  the  use  of  ordinary  care.  It  is  only 
with  reference  to  this  Ilmit.ition  that  the  sug- 
gestion has  been  made.  As  Is  the  case  with 
ir>ost  boiler  explosions.  Judged  by  the  records 
to  be  found  in  the  books  written  by  those 
who  have  mnde  the  subject  a  matter  of  scien- 
tific investigation,  few  explosions  can  be  sat- 
isfactorily or  easily  explained.  They  are  al- 
ways Involved  In  m.vstery,  because  the  explo- 
sion which  occasions  the  Injury  destroys  the 
evidence  by  which  what  caused  It  can  be 
determined.  Indeed,  It  may  be  said  that  such 
is  the  cou.opnsus  of  opinion  of  the  best  au- 
tliorlt!es.  We  have  taken  the  trouble  to  ex- 
amine the  solentifle  treatises  on  this  subject, 
more  probably  for  our  own  satisfaction  than 
as  a  guide  to  aid  us  in  the  determination  of 
this  case,  because  we  recognize  the  fact  that 
we  must  Ond  In  the  record  Itself  the  materliU 
on  which  to  rest  our  decision;  yet  we  may 
he  permitted  to  say  that  our  Investigations 
lead  us  to  the  conclusion  that  in  few  of  these 
accidents,  there  being  no  other  proof  than  the 
fact  of  the  explosion,  the  examiuatlon  of  the 
boiler  thereafter  furnishes  no  material  by 
which  even  scientific  men  can  conclude  what 
the  cause  was.  There  have  been  many  acci- 
dents of  this  sort,  and,  as  to  the  great  bulk 
of  them,  unless  there  was  direct  testimony 
to  some  fact  or  some  condition  established 
by  competent  proof  tending  to  show  a  neg- 
ligent act,  from  which  the  Jury  might  reason- 
ably conclude  that  the  explosion  resulted  from 
negligence,  there  has  been  nothing  whereon 
the  Jury  could  safely  or  rightly  base  a  verdict 
Where  a  boiler  is  in  good  condition,  and  the 
plates  of  proper  original  strength,  and  where 
the  boiler  has  been  well  made,  and  is  properly 
equipped  with  safety  valves,  which  are  In 
operation,  and  an  explosion  occurs,  an  engi- 
neer can  never,  as  a  matter  of  certainty  or 
even  of  great  probability,  express  a  satis- 
factory opinion  with  reference  to  the  cause. 
Recurring  to  the  testimony,  we  find  no  evi- 
dence in  the  record  tending  to  show  any  act 
of  negligence  on  the  part  of  Gnmry  &  Grel* 
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ner.  It  is  quite  true,  and  we  concede,  that 
one  or  two  of  the  witnesses  testified  that 
the  boiler  was  In  bad  shape;  that  the  flues 
were  rusty  and  not  clean,  and  some  rivet 
Joints  were  leaking;  that  the  manhole  had 
an  iron  rim  in  place  of  a  steel  one;  and  that, 
on  inspection,  they  were  ordered  to  put  the 
boiler  in  proper  shape.  It  may  be  urged  that 
this  Is  enough  to  entitle  the  plaintiff  to  go 
to  the  Jury.  Had  he  there  rested,  this  might 
possibly  hare  been  true,  and  it  might  have 
cast  the  burden  on  the  defendant  to  over- 
come the  presumption  of  negligence  which 
might  be  indulged  from  such  proof.  The 
trouble  Is  that  the  plaintiff  went  further,  and 
he  introduce<l  the  boiler  Inspector  of  the  city, 
who  showed  as  much  competency  ns  most  of 
the  other  witnesses,  and  by  him  it  was  es- 
tablished: That  in  May,  less  than  three 
months  prior  to  the  time  of  explosion,  the 
boiler  had  been  examined.  It  had  been  put 
In  proper  condition.  It  had  been  submitted 
to  the  hydrostatic  test,  which  Is  the  severest 
test  by  which  the  power  and  sufficiency  of 
a  boiler  are  ascertained.  It  stood  this  test 
satisfactorily,  and  the  Inspector  issued  a 
certlflcate  authorizing  them  to  rim  It,  and 
mn  It  at  a  pressure  of  To  pounds  per  square 
inch.  By  this  proof  the  plaintiff  rebutted 
any  presumption  which  might  arise  from  the 
statements  made  by  one  or  two  of  the  other 
witnesses,  whose  examination  was  made 
long  prior  to  this  time,  and  who  were  with- 
out knowledge  of  the  character  or  condition 
of  the  boiler  at  the  time  the  explosion  oc- 
curred. It  may  be  well  to  suggest  that  there 
Is  other  evidence  in  the  case,  ofEei-ed  by 
these  witnesses,  with  reference  to  what  they 
saw  of  the  boiler  after  the  explosion,  and 
the  parts  of  It  which  they  examined  later. 
The  boiler  was  blown  Into  pieces,  and  re- 
mained in  the  Are  for  some  time,  but  some 
of  the  plates  and  tubes  were  rescued  from 
the  ruins,  and  submitted  to  the  examina- 
tion of  these  mechanics.  We  do  not  discover, 
from  reading  their  testimony,  that  this  ex- 
amination disclosed  anything  whereon  a  inre- 
sumptlon  could  be  based  that  the  boiler  was 
made  of  poor  material,  not  adapted  to  such 
uses,  or  that  It  was  such  material  as  ought 
not  to  have  been  used  In  the  manufacture 
of  a  flrst-class  boiler.  The  boiler  was  new 
in  18S8,  and  this  explosion,  it  will  be  observ- 
ed, was  but  three  months  after  it  had  been 
put  Into  good  condition,  and  submitted  to 
an  inspection  which  proved  satisfactory,  and 
whereon  a  certlflcate  was  issued.  When  It 
came  to  the  Inquiry  whether  the  material 
of  which  the  boiler  was  made  was  adequate, 
and  such  as  a  boiler  ought  to  l>e  made  of, 
the  evidence  was  exceedingly  slight  and  un- 
satisfactory. The  makers  npi>ear  to  have 
been  reputable  makers.  This  of  Itself  Is 
very  slight,  but  It  further  appeared  that  the 
boiler  possessed  a  certain  tensile  strength, 
according  to  the  certificate  of  the  builder. 
We  do  not  discover  from  the  record  that  the 
material  was  submitted  to  a  test  after  the 


explosion,  to  determine  whether  the  tensile 
strength,  which  the  boiler  maker  said  was 
80,000  pounds,  was  true  or  otherwise.  Nei- 
ther do  we  discover  any  satisfactory  evidence 
to  show  that  these  mechanics  submitted  the 
portions  of  the  boiler  which  they  saved  to 
tests  by  which  its  ductility  was  ascertained. 
We  do  find,  however,  evidence  which  leads 
us  to  conclude  that  it  must  have  possessed 
tensile  strengtli  of  high  grade,  and  i>robably 
a  good  deal  of  ductility.  It  would  perhaps 
be  folly  to  incorporate  into  this  opinion  a 
Rtuteuient  of  the  sclentiflc  methods  by  which 
engineers  determine  these  two  qualities.  It 
is  enough  to  say  that  the  metal  is  subjected 
to  a  strain  In  the  direction  of  its  length,  and 
the  rupture  point,  measured  by  pounds  of 
applied  i>ower,  determines  the  tensile  strength 
of  the  metal.  If  it  takes  80,(HJ0  i>ounds  pow- 
er to  sever  the  rod  or  the  plate,  that  is  the 
measure  of  Its  tensile  strength,  expressed  in 
I>ounds.  The  plates  are  then  subjected  to 
various  known  engineering  tests  to  deter- 
mine ductility.  They  are  bent  so  that  the 
Inner  radius  of  the  circle  at  the  bend  does 
not  exceed  I14  times  the  thickness  of  the 
metal.  It  l>elng  reduced  by  pressure  or  by 
blows  to  this  point.  The  ductility  Is  ascer- 
tained by  an  examination  of  the  circum- 
ference of  the  circle  to  determine  to  what 
extent.  If  at  all,  the  metal  exhibits  evidences 
of  fracture.  This  may  be  done  either  while 
the  metal  is  cold,  or  after  it  has  been  sub- 
jected to  a  well-known  degree  of  heat.  Im- 
mersed In  water  of  a  particular  temperature, 
and  then  bent.  These  two  methods  are  ordi- 
narily used  to  determine  the  two  qualities 
which  boiler  plates  ought  to  possess.  To 
some  extent,  perliaps,  these  tests  were  used, 
although  we  do  not  discover  any  thorough, 
complete,  and  scientific  test  In  this  direction 
which  would  be  satisfactory  as  a  determina- 
tion of  the  two  questions.  At  all  events, 
there  was  nothing  proven  by  the  plaintiff 
tending  to  sliow  that  the  plates  of  which 
the  boiler  was  made  did  not  possess  both 
qualities  to  a  degree  sufllcient  to  warrant 
their  use  In  the  construction  of  the  boiler. 
It  therefore  follows  the  Jury  might  not  be 
liermltted  to  Infer  negligence,  or  conclude 
that  the  proprietors  had  used  a  boiler  made 
of  Improper  materials,  and  had  consequent- 
ly been  negligent  in  Its  ose  and  maintenance. 
There  Is  no  evidence  tending  to  show  the 
absence  of  a  safety  valve.  In  fact,  there  Is 
evidence  tending  to  show  there  was  one,  be- 
cause, when  the  boiler  Inspector  made  the 
hydrostatic  test,  he  weighted  It  down.  In 
order  to  reach  a  pressure  of  120  pounds. 
One  of  the  mechanics  attempted  to  give  evi- 
dence to  show  negligence,  on  the  basis  of 
leaky  joints  at  some  of  the  rivets;  but  this 
in  no  manner  tended  to  show  the  boiler  was 
in  bad  shape,  or  that  the  explosion  resulted 
therefrom,  because  a  leaky  joint  Is  In  many 
ways  like  the  safety  valve  Itself,  and.  If  the 
steam  becomes  too  high  or  the  pressure  too 
great.  It  operates  to  permit  the  escape  of 
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steam,  and  therefore  to  relieve  the  pressure. 
There  was  evidence  given  by  some  ot  the 
witnesses  to  the  point  that  where  the  plates 
were  ruptured  there  seemed  to  be  what  I 
can  best  term,  to  the  apprehension  of  the 
ordinary  professional  reader,  an  attenuation 
of  the  plates.  This  condition  always  exists 
where  the  plates  possess  great  tensile  pow- 
er, combined  with  a  marlied  degree  of  ductil- 
ity. As  the  scientific  engineers  put  It,  if  a 
bar  or  plate  be  subjected  to  a  strain  to  de- 
termine its  tensile  strength,  and  at  the  point 
of  final  rupture  there  Is  no  attenuation,  but 
a  direct  fracture  of  the  bar  or  plate.  It  re- 
maining of  its  original  size,  this  may  demon- 
strate (dependent  on  the  poimds  of  applied 
power  which  it  stands)  great  tensile  strength 
and  little  ductility;  in  other  words.  If  the 
plate  or  the  rod  brakes  without  getting  thin 
or  stretching,  as  it  were,  the  plate  or  bar 
probably  possesses  very  little  ductility. 
These  witnesses,  however,  testified  that  the 
plates  seem  to  have  been  stretched,  and  to 
have  gotten  thin  at  the  point  of  rupture. 
This  fact  is  of  considerable  significance,  since, 
the  tensile  strength  of  the  plates  being  es- 
tablished, the  ductility  appearing  from  the 
attenuation  woold  tend  to  show  that  the 
plates  possessed  the  two  qualities  essential 
to  first-class  metal  for  the  manufacture  of 
boilers.  This  Is  as  full  as  we  need  state  the 
history  of  the  testimony,  because  the  whole 
case  tarns  on  this  testimony,  and  this  alone, 
so  far  as  concerns  any  practical  proof  of  the 
negligence  of  the  deceased  owners,  and  we 
are  called  thereon  to  apply  the  law,  and  de- 
termine whether  from  these  facts,  none  other 
being  proven,  there  arises  any  presumption 
of  negligence,  and  whether  this  amounts  to 
any  proof  of  negligence  which  entitled  the 
plaintiff  to  go  to  the  Jury.  We  are  in  thor- 
ough accord  with  the  trial  Judge,  who  con- 
cluded that  the  evidence  did  not  show,  and 
did  not  tend  to  show,  negligence  on  the  part 
of  Gumry  &  Greiner  either  In  the  purchase 
or  in  the  use  of  the  boiler. 

Such  being  the  condition  of  the  proof,  we 
must  next  inquire  whether  therefrom  there 
will  arise  a  presumption  of  negligence  on 
proof  of  the  fact  of  the  explosion  and  the 
happening  of  the  injury.  Our  answer  must, 
imder  the  American  authorities,  undoubtedly 
be  in  the  negative.  We  very  freely  concede 
that  the  English  doctrine  Is  to  the  contrary. 
While  I  personally  do  not  accept  the  Rylands 
Case  (Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330), 
I  concede  that  It  is  the  law  in  England,  al- 
though I  do  not  believe  that  it  is  In  accord 
with  the  general  American  doctrine.  It  has 
been  cited  by  the  supreme  court  of  this  state, 
as  I  shall  attempt  to  show,  only  in  support 
of  one  proposition,  or  to  uphold  a  recovery 
in  a  case  which  to  my  mind  is  clearly  within 
exceptions  to  the  general  doctrine  which  pre- 
vails In  this  country.  The  Rylands  Case 
undoubtedly  goes  to  the  extreme  length  in 
the  application  of  the  underlying  principle  of 
"Sic  utere  tuo."    Apply  It  to  all  the  cases  to 


■which  the  principle  must  of  necessity  be  ap- 
plied, if  it  Is  to  be  adopted,  and  there  are 
a  multitude  of  cases  which  have  been  decided 
In  this  country  which  would  have  to  be  over- 
ruled, and  which  conid  not,  on  principle,  be 
distinguished  or  maintained.  When  that  case 
is  examined,  it  will  be  observed  that  the 
defendant  built  a  reservoir  on  his  own  prop- 
erty, to  contain  water.  The  plaintiff  had 
mined  underneath  the  soil  without  ills  Icnowl- 
edge.  Without  evidence  of  negligence  In  the 
construction  of  the  reservoir,  or  of  negligence 
In  its  use  or  oiteratlon,  a  recovery  was  up- 
held on  the  ground  that  a  man  is  bound 
to  80  use  his  own  property  that  it  does  not 
hurt  his  neighbor.  The  principle  was  not 
expressed  in  exactly  this  form,  but  that  ts 
the  logical  result  of  it  This  being  true,  I 
do  not  concede  that  It  Is  the  law  In  the  United 
States,  nor  do  I  believe  that  the  doctrine  has 
been  approved  by  the  supreme  court  We 
feel  bound  to  notice  this  distinction,  because 
It  Is  the  gravamen  of  the  argument  of  coun- 
sel. We  are  cited  to  Railway  Co.  v.  Eagles, 
9  Colo.  544,  13  Pac  606,  as  a  case  which 
approves  the  Rylands  Case.  The  only  pos- 
sible basis  for  this  contention  is  that  the 
case  is  cited  in  the  (pinion.  There  is  noUilng 
In  the  decision,  in  the  facts  presented,  or  in 
the  principles  Involved  which  would  either 
require  or  permit  or  warrant  any  assertion 
that  It  Is  an  approval  of  the  Rylands  de- 
cision. That  was  a  case  where  a  contractor, 
in  constructing  a  railroad  grade,  was  com- 
pelled to  blast  out  roclfs.  In  blasting  the 
rock  and  cutting  down  the  hill,  rocks  were 
thrown  onto  adjacent  property,  and  worked 
injury  to  the  person  who  brought  suit  against 
the  railroad  company.  Recovery  was  had,— 
rightly,  we  think;  but,  as  we  view  it,  the 
case  Is  a  direct  exception  to  the  general 
proposition  that  he  who  relies  on  negligence 
as  a  basis  of  a  recovery  must  prove  it,  and 
ofter  evidence  which  tends  to  show  it  This 
was  true  because,  as  the  court  put  it,  the 
wrong  was  the  proximate  cause  of  the  injury, 
and  the  natural  and  probable  consequence 
of  the  act,  and.  In  the  light  of  the  attend- 
ant circumstances,  it  ought  to  have  been  fore- 
seen. With  this  principle  we  have  no  quar- 
rel. It  must  always  be  true  that  wherever 
Injury  Is  done,  and  results  from  the  act  of 
the  defendant,  and  the  Injury  Is  the  natural 
and  probable  consequence  of  the  act,  and 
ought  to  have  been  foreseen,  there  is  a  pre- 
sumption of  negligence,  and  the  defendant 
may  be  held  liable,  though  the  plaintiff  does 
not  fully  sustain  the  burden  which  is  im- 
posed on  him  in  another  class  of  cases.  The 
inquiry  here  is,  was  the  explosion  of  the  boiler, 
and  the  consequent  damage,  the  natural  and 
probable  result  of  Its  viae,  and  ought  the  own- 
ers to  have  foreseen  these  consequences  aa  a 
probable  result  of  Its  use?  This  suggested  in- 
quiry must  be  answered  in  the  negative.  As 
a  general  proposition,  boilers  do  not  explode. 
Steam  boilers,  stationary  and  movable,  are 
In  constant  use  all  over  the  country;    and 
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while  there  hare  been  a  large  number  of 
calamitous  accidents,  both  in  this  country  and 
the  old,  from  the  use  of  steam,  which  Is  a 
dangerous  and  powerful  element,  the  pro- 
portion of  explosions  to  the  number  of  boil- 
ers in  use  is  exceedingly  smalL  As  a  matter 
of  information,  it  may  be  stated  that  the 
authorities  who  write  on  the  question  of  boil- 
er explosions  sitate  that  in  the  matter  of  in- 
spected boilers,  both  in  this  country  and  in 
Great  Britain,  but  1  out  of  every  10,000  ex- 
plodes while  in  use.  This  is  certainly  a  small 
I>ercentage,  and  we  know,  as  a  matter  of 
personal  obsoration,  that  boilers  are  In  use 
all  orer  the  state,  and  that  it  has  rarely  hap- 
pened that  an  explosion  has  occurred.  The 
reasons  why  they  explode  are  past  flnding  out, 
even  by  educated  engineers,  although  they 
have  resorted  to  all  sorts  of  tests  in  order  to 
discover  the  probable  cause.  They  have  per- 
mitted the  water  to  get  low,  and  then  run  in 
cold  water;  they  have  permitted  it  to  become 
high,  and  run  In  water;  they  have  heated  it 
to  an  undue  and  tremendous  heat,  and  then 
subjected  It  to  the  iutroduction  of  water; 
and  they  have  done  all  the  various  things 
which  engineers  and  experts  have  said  were 
the  causes  to  which  explosions  were  attri- 
buted,—in  order  to  ascertain  the  conditions 
and  circumstances  under  which  an  explosion 
would  occur.  The  result  seems  to  be  that 
there  Is  no  known  cause  to  which  a  boiler  ex- 
plosion can  be  attributable,  without  proof  of 
some  sppcific  act  of  negligence.  Whether 
this  would  be  accepted  by  all  engineers  is 
not  certain,  though  It  accords  with  the  state- 
ment of  some  of  the  most  scientific  of  them. 
It  Is,  however,  needless  to  discuss  it,  because 
In  the  present  case  there  is  no  proof  of  any 
specific  act  of  negligence  to  which  the  ex- 
plosion conld  be  assigned.  There  is  no  proof 
of  a  thing  done  or  omitted  to  be  done;  no 
evidence  of  the  use  of  a  boiler  made  of  In- 
sufficient materials,  and  nothing  from  which 
the  Jury  would  have  a  right  to  conclude  that 
Gumry  &  Greiner  were  negligent  in  its  use. 
Under  these  circumstances,  we  are  not  pre- 
pared to  accept  the  doctrine  tliat  in  an  ex- 
plosion there  is  a  prciiuinptlon  of  negligence. 
Boilers  are  too  much  of  a  necessity  to  the 
maintenance  and  success  of  the  various  indus- 
tries in  this  country,  to  the  production  of 
steam  for  the  heating  of  houses,  hotels,  and 
blocks,  and  the  furnlshlug  of  power  wliIcU 
renders  our  mighty  structures  permissible 
and  possible.  The  far-reaching  effects  of  a 
contrary  decision  can  be  easily  imagined,  aud 
would  almost  forbid  the  use  of  boilers  for 
many  purposes  to  which  they  are  now  re- 
garded as  indispensable.  The  doctrine  of  the 
Rylauds  Case  has  been  examined  by  m.ony 
appellate  courts  in  this  country.  A  large 
number  of  the  states  have  concurred  In  the 
opinion  that  there  Is  no  presumption  of  neg- 
ligence to  be  deduced  from  an  explosion  of  a 
boiler,  and,  if  the  i)laintlff  would  recover  be- 
cause of  an  injury  occasioned  by  an  explo- 
sion, be  Is  put  to  proof  of  some  specific  act 


of  negligence  to  which  It  can  be  attributed. 
This  rule  is  supported  by  so  many  able  courts 
(in  fact,  we  may  say  there  are  substantially 
none  to  the  contrary),  that  we  now  regard  It 
as  a  settled  American  doctrine.  Illinois  Is 
quoted  as  a  state  holding  otherwise,  but  we 
do  not  regard  this  as  true,  because  the  late 
case  which  Is  cited  is  in  accord  with  the  gen- 
eral trend  of  decision  in  the  United  States. 
Losee  v.  Buchanan,  51  N.  Y.  476;  Marshall 
y.  Welwood.  38  N.  J.  Law,  339;  Oosullcb  T. 
Oil  Co.,  122  N.  Y.  118,  25  N.  E.  259;  John 
Morris  Co.  v.  Southworth,  154  lU.  118,  39  N. 
E.  1099;  Railway  Co.  v.  Lynch,  147  Ind.  166, 
44  N.  B.  097,  46  N.  E.  471;  Huff  v.  AusUn, 
40  Ohio  St.  380,  21  N.  E.  8G4;  Racine  v. 
Railway  Co.,  70  Hun,  463,  24  N.  Y.  Supp.  388; 
Young  V.  Bransford,  12  Lea,  232;  Reiss  v. 
Steam  Co.,  128  N.  Y.  103,  28  N.  E.  2Jt;  Rail 
way  Co.  T.  Barrett  166  U.  S.  617,  17  Sup.  Ct 
707,  41  L.  Ed.  1136;  Bradford  Glycerine  Co. 
V.  St  Marys  Woolen  Mfg.  Co..  (K)  Ohio  St 
500,  54  N.  E.  528.  Vide,  also.  Nitroglycerine 
Case,  16  WaU.  5-M,  21  L.  Ed.  20«;  RaUway 
Co.  V.  Elliott  149  U.  S.  266,  13  Sup.  Ct  837, 
37  L.  Ed.  728.  This  array  of  strong  and  well- 
considered  cases,  reviewing  the  law  applica- 
ble to  the  inquiry,  supported  by  the  most  co- 
gent reason,  and  presenting  Irrefragable  ar- 
guments, satisfies  us  that  it  is  the  law  of 
the  United  States  that  proof  of  the  explosion 
of  a  steam  boiler  under  these  circumstances 
does  not  make  out  a  prima  facie  case.  When, 
therefore,  we  conclude,  as  we  must  that  the 
plaintiff  offered  no  proof  of  any  specific  act 
of  negligence  from  which  the  jury  could  right- 
ly conclude  that  the  explosion  was  the  result 
of  negligent  acts  or  negligent  omissions  by 
Gumry  &  Greiner,  the  court  very  properly 
granted  a  nonsuit 

There  is  but  one  other  proposition  to  which 
we  need  advert  and  to  tbis  we  need  revert 
but  casually.  There  was  an  attempt  made 
to  show  that  Lescher,  the  engineer  employed 
by  Gumry  &  Greiner,  was  a  man  of  in- 
temperate habits,  and  an  unfit  person  to  be 
intrusted  with  the  management  and  opera- 
tion of  the  Ixiiler,  and  iK>rhap8  some  evidence 
offered  to  the  point  that  on  the  night  of  the 
explosion  he  was  intoxicated  aud  unfit  for 
duty,  though  the  proof  did  not  tend  to  show, 
nor  was  there  any  offered  to  show,  that  he 
was  on  duty  at  the  time  be  was  srou  to  ho 
intoxicated.  The  counsel's  stateniuut  as  to 
what  he  intended  to  prove  was  very  broad, 
but  such  was  not  liis  offer,  nor  did  his  ques- 
tions, as  put  accord  with  what  he  stated  he 
intended  to  prove.  It  only  presents  the  naked 
question  whether  it  can  be  shown,  in  a  case 
like  this,  that  the  engineer  in  charge  of  the 
boiler  was  a  man  of  dissipated  habits,  and  a 
person  imflt  to  be  intrusted  with  the  man- 
agement of  the  boiler,  when  the  intuxicatlon 
Is  in  no  manner,  by  testimony  or  by  offer, 
connected  with  the  accident  itself.  In  other 
words,  when  the  plaintiff  falls  to  offer  to 
prove,  or  falls  to  prove,  that  the  dissipated 
servant  was  in  charge  of  the  boiler  at  the  time 
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the  explosion  happened,  or  that  he  did  or 
failed  to  do,  at  the  time  of  the  explosion, 
what  a  reasonably  prudent  and  careful  serv- 
ant would  have  done,  thereby  contributing  to 
the  Injury,  may  bla  hablta  be  made  a  matter 
of  evidence?  As  already  suggested,  we  do 
not  regard  thU  inquiry  as  a  pivotal  one.  If 
the  plaintlfF  bad  offered  to  prove  or  had  at- 
tempted to  prove  that  an  act  of  a  dissipated 
servant  at  the  time  contributed  to  the  injury, 
then  he  might  have  gone  quite  a  long  ways 
la  malilng  the  proof  essential  to  show  neg- 
ligence, or  proved  a  fact  from  wblcb  the  jury 
would  have  been  warranted  to  conclude  that 
the  explosion  happened  because  of  the  neg- 
ligence of  the  owners.  F.ailinR  to  go  to  this 
extent,— and  we  think  It  is  quite  clear  that 
this  is  true,— we  do  not  regard  the  admission 
or  rejection  of  the  proof  as  of  much  conse- 
quence, or  that  for  the  error,  if  it  was  one, 
the  case  should  be  reversed.  When  we  con- 
clude, as  we  do,  that  the  plaintiff  wholly 
failed  to  show  any  negligence  either  in  omis- 
sion or  commission,  and  failed  to  prove  or 
offer  to  prove  that  a  negligent  act  of  a  dis- 
sipated servant  contributed  to  the  injury,  then 
we  are  brought  face  to  face  with  the  premise 
heretofore  established,- that  the  pl.-ilntift  has 
failed  to  sustain  his  burden  by  showing  af- 
firmatively that  Gumry  &  Greiner  were  neg- 
ligent. Had  the  evidence  l)eea  Introduced,  it 
would  In  no  manner  have  tended  to  prove 
negligence  from  which  the  jury  could  con- 
clude that  the  explosion  was  the  result  of 
what  the  owners  did  or  failed  to  do.  We 
have  grave  doubts,  however,  wliether  this  ev- 
idence is  admissible  unless  there  be  some  di- 
rect proof  to  the  point  thnt  tiio  nc^ilgeuce 
of  the  dissipated  servant  coutriimtod  to  the 
injury,  and  thnt  the  injury  resulted  from 
something  which  was  done  or  from  sotue- 
thing  which  ought  to  have  lii-cu  done  by  the 
dissipated  servant  who  was  on  duty  at  the 
time  the  injury  occurred.  Tliis  seems  to  l)e 
a  princi|)le  estnlilished  by  the  authorities, 
though,  as  we  have  already  s.-iiil.  we  do  not 
regard  this  Jis  a  fundnnicntMl  Imiuiry  essen- 
tial to  the  dis|iosltion  of  tlie  ease.  Wiiruer 
V.  If.Tihvay  Co.,  44  N.  Y.  400:  .McNally  v. 
Cohvell.  01  Mich.  .'.27.  52  N.  W.  7(1:  K.ili- 
wuy  Co.  V.  Decker.  82  Pa.  ."^L  11!);  Ward  v. 
IC.iiiway  Co..  S.">  Wis.  tittl,  55  N.  W.  771;  Sul- 
liv.in  V.  City  of  Snlt  Luke  City,  i;!  lUiih.  122, 
4i  i'.'ic.  1(;;!».  We  readily  concede  that  In 
the  I'ennsylvanla  case  cited,  when  it  went 
t:|)  iii.'aiu  to  liie  supreme  court  the  admis.sion 
of  tiie  evidence  of  the  dissipated  h,al>its  of 
one  of  the  employes  was  upheld;  but  the 
case  slioxvs  that  tlie  testimony  not  only  tend- 
ed to  prove  the  incompetency  of  the  emplo,v6, 
but  fended  to  show  tliat  the  collision  was  the 
result  of  this  employe's  carelessness.  Rail- 
way Co.  V.  Decker,  m  Pa.  St  4ia.  We  are 
not  prepared  to  hold  otherwise,  nor  do  we 
know  what  our  couclusion  would  be,  nor  do 
we  intend  to  express  what  it  might  be,  under 
eircumstances  like  those.  All  we  hold  is  that 
Miere  is  noihlug  la  the  case  to  show,  aud 


nothing  which  tended  to  show,  nor  In  fact 
anything  in  the  offer  which  tended  to  prove, 
that  the  explosion  was  the  result  of  any  neg- 
ligent act  of  the  alleged  dissipated  servant 
This  being  true,  we  discover  no  error  in  the 
rejection  of  the  testimony.  It  is  quite  evi- 
dent from  what  we  have  stated  that  the  non- 
Btilt  was,  in  our  judgment,  right  and  proper, 
and  the  judgment  entered  thereon  ought  to 
be,  and  accordingly  is,  affirmed.    Affirmed. 


(16  Colo.  A.  \i 

EISENHART  et  aL  r.  McGARRT.i 

(Conrt  of  Appeals  of  Colorado.     April  9.  1900.) 

REPLEVIN— SUIT  ON  BOND— nEFKNSE— ATTOR- 
NEY'S LIEN— WANT  Of  EiSKUltCEME.VT— PAR- 
TIES—WKITTKN  ASSIGNMENT  —  FAILURE  TO 
OBJECT— PROOF   OF    EXEOUTIO.N— WAIVER. 

1.  Where,  io  rpplevio.  plaintiff  gives  a  replev- 
in bond  for  the  payment  of  any  sum  which  may 
lie  adjudged  aguiust  him,  ami  the  jury  find  for 
the  defendant,  assess  the  value  of  tlie  property, 
and  further  find  thnt  the  proi)erty  has  been  de- 
livered to  plnintiff.  and  cannot  be  returned  to  de- 
fendiint,  and  judgment  is  thereupon  rendered 
for  defendant  for  the  value  of  the  property,  it  is 
not  a  defense  tu  an  action  on  the  bond  that  an 
alternative  judgment  for  either  the  return  of 
the  proiicrty  or  damages  in  lieu  thereof  was  not 
rendcTiMi. 

2.  Where  it  does  not  appear  that  attorneys 
wlm.  defendants  allege,  claim  a  lien  on  a  judg- 
nu-nt  renden'd  in  a  replevin  suit  have  given  no- 
tice of  such  lien,  either  to  the  judgment  debtor 
or  to  the  assignee  of  the  judgment  creditor,  or 
have  ever  tjiken  any  steps  to  enforce  such  lien, 
such  attorneys  are  not  necessary  parties  to  an 
action  Hgiiinst  defendants  as  sureties  on  the  re- 
plevin bond. 

:t.  Wliere  a  written  assignment  of  a  judgment 
is  olTereil  in  evidence,  and  received  without  ob- 
ject inn.  proof  of  the  dne  execution  of  the  in- 
sirniiient  aud  of  the  signature  attached  to  it  is 
walvcil. 

Aiuieal  from  district  court  El  Paso  county. 

Action  on  a  replevin  liond  by  H.  McCJarry 
agaiusi  .loiin  11.  Eiseuliart  and  another. 
l''rom  a  jinlgiiient  in  favur  of  plaintiff,  de- 
fendants appeal.     Alhrmed. 

Cunningham  &  Miisser  and  Ward  &  Ward, 
for  appellants.    11.  McUarry,  pro  se. 

HISSEI.L,  P.  William  Hamilton  brought 
a  replevin  suit  in  Kl  I'aso  county  in  May, 
If-Oi!,  against  E.  C.  Dixon  to  recover  certain 
personal  property.  Tliereln,  as  required  by 
statute,  and  iu  conformity  with  Its  terms,  he 
tiled  an  undert.nklng  in  the  sum  of  $3,000, 
wliich  was  double  the  alleged  value  of  the 
property  stated  In  the  affidavit,  which  con- 
tained several  conditions.— one  for  the  prosecu- 
tion of  the  action  witlinut  delay,  another  for 
the  return  of  the  property  if  the  return  was 
adjudged,  and  a  third  for  a  payment  to  the 
defeiKlant  of  whatever  sura  of  money  might 
be  recovered  against  him.  This  bond  was 
signed  by  the  aiipellant.s,  Elsenhart  and  Gos- 
hen. This  replevin  suit  proceeded  to  trial 
and  judgment,  and  therein  it  was  found  that 
Dixon  was  the  owner  of  the  property,  and 
entitled   to  Its  possession.     In   the  judgment 
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entered  It  was  found  that  the  property  had 
bi.en  delivered  to  Uamilton,  and,  further  that 
It  r-ould  not  be  returned  to  Dixon,  who  had 
iKfu  damaged  by  tlie  seizure  in  the  sum  of 
4:r>10.S)S.  for  which  judgment  was  given,  and 
^-xecution  ordered.  In  the  present  suit  the 
plaintiff  counted  on  this  undertalclng,  alleg- 
ing an  assignment  of  the  Judgment  to  him,  and 
otherwise  in  form  and  substance  stated  a  good 
cause  of  action  thereon.  The  defendants 
filed  an  answer  setting  up  two  defenses,  both 
of  which  were  about  equally  worthless.  In 
the  flwt  it  was  stated  that  the  court  failed  to 
render  a  judgment  for  the  return  of  the  per- 
sonal property,  and  that  no  damages  were  ad- 
Judge<l,  as  they  were  informed  and  believed. 
TUey  set  up  a  further  defense,  on  information 
and  belief,  that  in  the  replevin  suit  a  law  Arm, 
with  another,  were  the  attorneys  for  Dixon, 
and  that  prior  to  the  assignment  by  Dixon 
to  the  plaintiff  the  attorneys  claimed  a  lien, 
and  filed  among  the  papers  in  the  case  a 
written  statement  of  their  claim,  and,  as  they 
were  informed  and  believed,  they  now  and  at 
all  times  claimed  a  lien.  There  were  sundry 
motions  and  demurrers  tiled,  but  the  only  one 
which  need  be  referred  to  is  tliat  which  sus- 
tained the  demm'rer  to  the  second  defense. 
When  the  rase  came  on  for  trial,  the  plaintiff 
Introduced  the  record  In  the  replevin  suit,  tbe 
bond,  the  assignment  of  the  judgment,  and 
rested.  .\11  of  this  evidence  was  received 
without  objection.  The  defendants  offered  no 
testimony,  and  judgment  for  McGarry  neces- 
sarily followed.  Prior  to  the  trial,  when  the 
demurrer  to  the  second  defense  had  been 
sustained,  the  appellants  filed  a  motion  to  have 
the  law  firm  and  the  other  made  parties.  On 
what  basis  the  appellants  moved  we  are  not 
advised  by  the  abstract  The  motion  is  not  set 
up,  nor  are  any  of  the  facts  appearing  there- 
from called  to  our  attention  by  the  paper  book. 
We  assume,  however,  it  is  on  the  basis  that 
they  claimed  a  lien,  according  to  the  allega- 
tions of  the  answer. 

This  statement  practically  disposes  of  the 
appeal,  and  permits  the  afflrmance  of  the 
judgment  without  any  reference  to  the  legal 
propositions  which  have  been  argued.  \Ve 
might  here  conclude  the  opinion  with  entire 
Justness,  looking  only  to  the  record  which  the 
parties  have  presented.  The  first  defense 
pleaded  the  failure  to  adjudge  the  return, 
which  is,  as  we  have  already  several  times 
decided,  utterly  valueless,  under  the  circum- 
«tauces  disclosed.  Alternative  judgment  Is  al- 
ways proper,  and  many  times  necessary,  in 
order  to  give  the  obligees  in  the  undertaking 
a  right  of  action  for  the  breacli  of  some  of  its 
conditions.  Wherever  there  are  several  con- 
ditions In  the  bond,  and  wherever  It  has  been 
found  and  adjudged  that  the  return  is  impos- 
sible, an  action  may  be  maintained  on  the 
undertaking,  even  though  there  be  no  alterna- 
tive Judgment.  McCarthy  v.  Strait,  7  Colo. 
App.  5a,  42  Pac.  180;  Cox  v.  Sargent,  10  Colo. 
App.  1,  ."jO  Pac.  2ft1.  Many  otlier  cases  might 
be  cited,  but  these  are  enough  to  show  that, 


under  the  finding  of  the  court  In  the  replevin 
suit,  the  plaintiff  in  this  action,  having  shown 
an  undertaking  by  the  appellants  to  pay  what- 
ever judgment  might  be  rendered,  that  the  re- 
turn could  not  be  had,  and  proved  a  breach, 
was  entitled  to  maintain  the  suit. 

The  demurrer  to  the  other  defense  was  well 
taken.  The  extent  and  possibility  of  an  at- 
torney's lien  In  this  state  Is  well  settled.  W^e 
had  occasion  to  consider  it  some  years  ago, 
and  the  court,  speaking  by  .Tudge  Thomson, 
analyzed  the  provisions  of  the  statute  with 
reference  to  attorney's  liens,  and  decided  what 
was  necessary  to  maintain  and  enforce  it,  and 
practically  thereby  determined  the  conditions 
which  must  exist  in  order  to  make  the  attor- 
neys necessary  parties  to  an  action  brought  on 
the  judgment,  or  on  an  undertaking  given  to 
pay  it.  Bank  v.  Davidson,  7  Colo.  App.  91, 
42  Pac.  (187.  This  case  subsequently  came  be- 
fore the  supreme  court  after  a  new  trial,  and 
lu  an  exhaustive  ophiion  by  the  chief  justice 
that  court  very  fully  declared  the  law.  David- 
son V.  la  Plata  Co.,  59  Pac.  46.  Therein  an 
attorney's  right  to  a  lien  was  fully  upheld. 
Its  enforcement  against  an  assignee  was  ad- 
judged. The  proof  established  the  lien.  The 
case  was  also  full  to  the  point  that  both  the 
creditor  and  the  assignee  had  notice  of  the 
attorney's  claim,  and  the  intention  to  insist 
on  the  lien  before  either  transfer  or  payment. 
Herein  the  trouble  with  the  defense  as  It  was 
pleaded  and  with  the  motion  as  It  appears 
in  the  abstract  is,  there  is  lu  no  way  and  In 
no  manner  a  statement  of  facts  showing  that 
tiie  attorneys  had  a  lien  on  the  Judgment. 
There  is  nothing  pleaded,  and  nothing  stated 
in  the  motion  papers,  to  show  that  the  attor- 
neys who  claimed  the  lien  luid  ever  commen- 
ced proceedings  to  enforce  It,  or  that  at  the 
time  of  this  trial,  or  of  this  plea,  they  had 
done  anything  towards  maintaining  their  claim 
or  establishhig  a  lien,  or  had  given  any  notice 
of  It  to  the  debtor  or  to  the  assignee.  Their 
claim  cannot,  therefore,  be  said  to  be  a  sub- 
sisting lien  enforceable  either  against  their 
client  or  against  the  Judgment  debtor;  and 
nothing  appears  which  would  prevent  the 
Judgment  debtor  from  paying  the  creditor  or 
the  clerk,  as  he  might  see  fit.  The  mere  claim 
of  a  lien,  followed  by  no  suit  to  establish  it, 
or  any  proceedings  to  enforce  it,  or  notice  of 
an  intention  to  claim  It  is  not  a  lien  lu  the 
sense  which  makes  the  itersons  who  are  said 
to  be  claiming  it  necessary  j)artles  to  a  suit 
begun  to  collect  the  judgment.  We  have  no 
Intention  to  minimize  the  force  of  the  decision 
in  the  Diividson  Case.  Judge  Thomson's  opin- 
ion is  justified  by  the  case  as  then  pre.seuted. 
The  later  decision  by  the  supreme  court  can 
be  clearly  defended  on  the  facts  stated  In  the 
opinion.  Nor  do  we  conceive  that  it  at  ail 
departs  from  the  earlier  decisions  of  that 
court  This  question  has  been  so  well  pre- 
sented by  the  counsel  who  appeared  ou  the 
oral  argument— though  he  did  not  participate 
In  the  trial— that  we  have  gone  further  than 
the  record  requires.    It  may  well  be  the  at- 


Digitized  by  V^OOQ  IC 


58 


W,  PACIFIC  REPORTER. 


(Colo. 


torneys  had  a  Hen.  Possibly,  CTen,  without 
Initial  proceedings,  If  they  had  given  the 
proper  notices,  it  would  hare  been  so  far  pre- 
served that  they  might  have  been  proper,  1( 
not  necessary,  parties,  and  the  court  might 
have  committed  error  in  not  wdering  them 
brought  in.  The  error,  if  any,  is  not  demon- 
strated by  the  terms  of  the  plea  or  by  the 
substance  of  the  motion.  It  does  not  appear 
from  either  or  both  that  the  attorneys  had  a 
lien,  or  the  right  to  insist  on  one. 

This  practically  disposes  of  all  the  questions 
urged,  except  we  find  It  suggested  in  the 
brief  that  there  la  no  proof  of  the  assignment 
of  the  judgment  This  does  not  accord  with 
the  facts,  because  the  assignment  was  offered 
in  evidence,  and  received  without  objection, 
and  this  circumstance  Is  always  held  enough 
to  prove  the  due  execution  of  the  instrument 
which  is  offered,  permit  the  assignment  to  be 
produced,  and  waives  any  proof  of  its  execu- 
tion or  of  the  signature.  This  seems  to  be  a 
well-settled  doctrine,  bupported  by  many  cases, 
and  laid  down  by  an  eminent  author.  1 
Thomp.  Trials,  {  883  et  seq.  "We  can  discover 
no  other  matters  suggested  In  the  arguments 
which,  In  our  judgment,  are  worthy  of  con- 
sideration; and  while  we  have  spent  more 
time  than,  perhaps,  the  case  deserves,  we  have 
only  done  it  because  of  the  apparent  convic- 
tion of  counsel  that  the  appeal  had  some  mer- 
its. Everything  being  disposed  of,  and  no  er- 
ror appearing  in  the  record,  the  judgment  will 
be  affirmed.    Affirmed. 


CITY  OF  LEADVILLB  v.  BISHOP,  i 

(Court  of  Appeals  of  Colorado.    Feb.  12,  1900.) 

POLICEMAN— CITY  COUNCIL— POWER  OF  RE- 
MOVAL—DAMAGES. 

1.  Where  the  trial  conrt  finds  that  plaintiff 
was  improperly  removed  from  the  office  of 
policeman  of  defendant  city,  and  that  he  is 
entitled  to  recover  Ralary  for  the  remainder 
of  the  year  for  which  he  is  found  to  have  been 
appointed,  it  is  error  to  refuse  defendant's 
evidence,  offered  in  mitigation  of  damages,  of 
the  sums  plnintiff  had  earned  or  might  have 
earned  in  other  employments,  by  reasonable 
and  ordinary  diligence,  during  such  period. 

2.  Where  no  statute  or  ordinance  fixes  the 
term  of  office  of  a  policeman,  such  nu  officer  is 
removable,  without  notice  or  hearing,  at  the 
arbitrary  pleasure  of  the  city  council  electing 
him,  though  at  the  time  of  the  officer's  election 
by  the  council  the  mayor  declared  him  elected 
for  one  year.  Gen.  St.  §  338:i,  as  amended  by 
Laws  1887,  p.  439,  §  1,  provides  that  in  cer- 
tain cities,  of  which  defendant  is  one,  "the 
marshal  and  police  shall  be  elected  by  the  city 
council,  and  the  city  council  may  elect  a  solic- 
itor or  city  attorney,  and  a  police  judge  or 
magistrate,  who  shall  hold  their  respective 
ofBces  during  its  pleasure."  Laws  18!)3,  p. 
460,  makes  all  such  oflicers,  but  policemen, 
elective,  by  the  voters  of  the  city,  for  the  term 
of  two  years.  Ileld,  that  the  words,  "who 
shall  hold  their  respective  offices  at  its  pleas- 
ure," included  policemen,  and  that  the  statute 
is  not  an  implied  restriction  on  the  power  of  a 
city  council  to  arbitrarily  remove  a  police  offi- 
cer. 
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3.  Ord.  Leadviile,  c.  4,  §  1,  authorizes  the 
election  by  the  city  council  of  numerous  offi- 
cers, including  "such  number  of  policemen  as 
may  be  deemed  necessary."  Section  3  pro- 
vides that  any  such  officer  may  be  removed  by 
a  majority  of  the  city  council,  for  incompe- 
tency or  dereliction  or  violation  of  duty,  after 
notice  and  hearing.  Chapter  20  provides  the 
procedure  for  preferring  charges,  notice,  trial, 
etc.  Held,  that  these  ordinances  did  not  abridge 
the  city  council's  arbitrary  power  of  removing 
a  policeman  without  notice  or  hearing,  since  an 
abridgment  of  the  council's  statutory  irower  by 
ordinances,  if  permissible  at  all,  would  not  be 
presumed  unless  the  intention  to  do  so  was  clear. 

4.  Where  the  judgment  of  the  trial  court  for 
plaintiff  is  reversed  on  the  holding  that  he  can- 
not recover  in  the  action,  the  cause  will  not  be 
remanded,  but  judgment  will  be  rendered  for 
defendant  in  the  supreme  court,  to  avoid  in- 
creasing costs. 

Appeal  from  district  court,  Lake  county. 

Action  by  Patrick  D.  Bishop  against  the 
city  of  Leadviile  for  salary  as  policeman. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

R.  D.  McLeod  and  L.  Frank  Brown,  for 
appellant.  Jos.  W.  Taylor  and  Clinton  Reed, 
for  appellee. 

WILSON,  J.  Plaintiff,  Bishop,  claims  to 
have  been  regularly  appointed  a  policeman 
of   the  defendant  city   for  the  fiscal   year 

commencing  April  ,  189C,  and  that  he 

was  unlawfully  removed  from  such  position, 
without  cause  and  without  hearing,  in  Octo- 
ber of  that  year.  He  sues  to  recover  the 
salary  which  he  would  have  received  If  he 
had  served  during  the  remainder  of  the 
year.  The  cause  was  submitted  and  tried 
upon  an  agreed  statement  of  facta,  printed 
in  the  record  in  full,  but  from  which  we 
shall  make,  during  the  course  of  this  opin- 
ion, only  such  quotations  as  may  be  neees- 
8ai*y  to  a  proper  understanding  of  the  ques- 
tions raised  and  determined.  It  is  admitte<I 
that  plaintiff's  right  to  the  position  during 
the  term  claimed  is  based  solely  and  only 
upon  the  action  of  the  city  council,  of  which 
the  following  is  a  record: 

"May  0th.  A.  D.  1896.  Patri<k  Bishop  was 
nominated  a  special  policeuinn.  to  serve  at 
tlie  pleasure  of  the  council.  Ou  motion  Aid. 
Donueu,  the  clerk  cast  the  unanimous  vote 
of  the  council.  Seven  votes  cast.  Tlie  may- 
or declared  Patrick  Bishop  duly  elected  spe- 
cial policeman  for  the  ensuing  fiscal  year. 

":^L•^y  7th,  A.  D.  ISSMi.  Aid.  Donneu  stated 
a  mistake  was  uiade  in  regards  to  appoint- 
ing Jerry  Drlscoii  as  special  policeman.  The 
mayor  also  stated  the  same  In  regards  to 
Patrick  Bishop.  Ou  motion  Aid.  Counbs, 
the  former  action  of  the  council  was  recon- 
sidered In  appointing  Jerry  Drlscoii  and  Pat- 
rick Bishop  as  special  policemen.  Ayes; 
Counbs,  Joy,  Donneu,  Mitchell,  Page.  Xico- 
lai~6.  On  motion  Aid.  Joy,  the  clerk  cast 
the  unanimous  vote  of  the  council  for  Pat- 
rick Bishop  as  regular  policeman.  Seven 
votes  cast.  The  mayor  declaretl  Patrick 
Bishop  duly  elected  as  policeman  for  the 
ensuing  fiscal  year." 
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The  first  contention  of  the  defendant  Is 
that  there  was  no  legal  or  valid  appointment, 
because  of  noncompliance  with  the  proyl- 
alona  of  Oen.  St.  |  3324,  which  required 
that  all  appointments  of  officers  by  a  city 
<M>uncil  "shall  be  by  ballot,  and  the  concur- 
rence of  a  like  majority  shall  be  required, 
and  the  names  of  those  who  voted,  and  the 
vote  each  candidate  received  upon  the  vote 
resulting  In  an  appointment  shall  be  record- 
ed." This  argument  assailing  the  validity 
of  the  appointment  Is  urged  with  much  force. 
We  shall  not  determine  it,  however,  because 
there  are  other  questions  more  controlling 
and  conclusive  of  the  issues  involved,  and 
about  which  there  can  be,  in  our  opinion,  no 
doubt. 

The  finding  of  the  court  upon  the  question 
of  plaintifTs  right  to  recover  at  all  was  in 
favor  of  the  plaintiff,  and  thereupon  the  de- 
fendant offered  to  Introduce  testimony  to 
the  effect  that  the  plaintiff  had  earned,  or 
might  have  earned,  sums  of  money  during 
the  months  for  which  salary  was  claimed, 
and  that  such  sums  should  apply  as  a  set- 
off on  the  amount  sued  for  herein.  This  of- 
fer was  made  by  virtue  of  the  terms  of 
clause  12  of  the  agreed  statement  of  facts, 
which  reads  as  follows:  "The  defendant 
contends  that  in  case  the  court  should  find, 
as  a  matter  of  law,  that  plaintiff  can  re- 
cover, thm  the  defendant  is  entitled  to  off- 
set against  any  recovery  in  such  amount  as 
the  plaintiff  earned  in  other  employments 
during  the  months  sued  for,  or  might  have 
earned,  by  reasonable  and  ordinary  diligence, 
during  such  time.  On  the  other  hand,  plain- 
tiff claims  that  the  defendant  is  entitled  to 
no  offset  on  account  of  such  matters;  but. 
If  the  court  finds  that  defendant  is  entitled 
to  such  offset,  then  the  defendant  may  In- 
troduce evidence  on  the  trial  with  reference 
to  that  matter,  in  addition  to  this  statement 
of  facts."  The  court  denied  the  offer,  and 
refused  to  receive  such  evidence.  This,  of 
itself,  would  be  reversible  error,  under  the 
ruling  of  this  court.  City  of  Denver  v.  Bur- 
nett, 9  Colo.  App.  536,  49  Pac.  378.  We  do 
not  propose,  however,  to  rest  our  decision 
solely  upon  this  point.  There  are  other  ques- 
tions, properly  raised  and  presented  for  our 
consideration,  which  are  final  and  conclu- 
sive against  plaintifTs  right  to  recover  any- 
thing. 

We  find  nothing  In  the  statute  and  noth- 
ing In  the  ordinances  of  the  defendant  city 
which  prescribed  or  fixed  any  term  of  office 
for  a  policeman.  It  will  be  observed  from 
the  proceedings  of  the  council  which  we  have 
set  forth  that  the  coimcll  did  not  pretend  to 
elect  or  appoint  for  any  specified  term.  It  is 
true  that  after  the  vote  was  had,  the  mayor 
announced  that  the  plaintiff  was  elected  for 
the  term  of  the  fiscal  year.  This  declaration 
of  the  mayor  was,  it  is  scarcely  necessary  to 
say.  Ineffectual  for  any  puriwse.  In  the  ab- 
sence of  a  statute  or  of  a  valid  ordinance.  If 
It  could  be  fixed  by  ordinance  at  all,  the  may- 


or had  no  right  to  declare  the  term  of  office 
to  which  a  person  was  elected.  He  was  en- 
tirely without  power  or  authority  in  the 
premises.  The  plaintiff  was  therefore  not  ap- 
pointed for  any  specified  term.  In  such  case 
the  rule  Is  well  settled  that  the  power  of  re- 
moval is  Incident  to  the  power  of  appoint- 
ment, and  it  may  be  exercised  at  the  pleas- 
ure of  the  appointing  power;  that  is  to  say. 
It  may  be  arbitrarily  exercised,  without  the 
assignment  of  any  cause,  without  notice,  and 
without  hearing  being  accorded  to  the  officer. 
The  incumbent  holds  only  during  the  pleas- 
ure of  the  appointing  power.  Mechem,  Pub. 
Off.  §i  445,  454;  Tied.  Mun.  Corp.  i  83;  S^ 
parte  Hennen,  13  Pet.  256,  10  L.  Ed.  138; 
Blake  v.  U.  S.,  103  tl.  S.  227,  26  L.  Ed.  462; 
People  v.  Robb,  126  N.  Y.  181,  27  N.  E.  287; 
Field  V.  Com.,  32  Pa.  St.  481;  State  v.  City 
of  St  Lonis,  90  Mo.  19,  1  S.  W.  757;  People 
V.  Board  of  Fire  Com'rs,  73  N.  Y.  437;  Peo- 
ple V.  Hill,  7  Cal.  97.  Hence,  Independoit  of 
any  statutes  specially  granting  such  power, 
the  dty  council  of  LeadvlUe  had  the  power  to 
remove  the  plaintiff  and  discharge  him  at  its 
pleasure,  without  notice  to  him,  without 
charges  being  preferred,  and  without  giving 
him  a  hearing.  In  addition  to  this,  how- 
ever, the  power  to  so  remove  was  expressly 
conferred  by  statute  upon  the  city  council. 
The  concluding  sentence  of  section  3383,  Oen. 
St.,  as  amended  by  I^ws  1887,  p.  439,  §  1, 
reads  as  follows:  "In  aU  such  cities,  the  mar- 
shal and  police  shall  be  elected  by  the  city 
council,  and  the  dty  coundl  may  elect  a  so- 
licitor or  city  attorney,  and  a  police  Judge 
or  magistrate,  who  shall  hold  their  respective 
offices  during  Its  pleasure."  Counsel  for 
plaintiff  most  vigorously  urge  that  the  con- 
cluding words  of  the  sentence  refer  only  to 
the  offices  of  Bolidtor  and  police  Judge,  who 
might  or  might  not  be  chosen  by  the  coundl, 
in  their  discretion.  They  contend  that  any 
different  construction  would  not  only  do  vio- 
lence to  the  rules  of  statutory  construction, 
but  would  utterly  Ignore,  and  be  in  defiance 
of,  the  well-settled  rules  of  English  grammar. 
This  entire  section,  as  it  appears  in  the  laws 
of  1887,  is  but  very  slightly  different  from 
the  section  as  it  appears  in  the  Oeneral  Laws 
of  1877  and  the  statutes  of  1883.  Gen.  laws, 
p.  912,  i  2720;  Gen.  St  §  3383.  This  last  sen- 
tence which  we  have  quoted  is  substantially 
the  same  In  all,  except  that  In  the  last  enact- 
ment the  word  "respective"  Is  inserted  before 
"offices,"  and  the  words  "or  dty  attorney" 
follows  "solicitor,"  and  the  words  "or  mag- 
istrate" follow  "police  Judge."  Considering 
the  entire  section,  wherever  It  Is  found,  Its 
object  was  undoubtedly,  as  is  apparent  at  a 
glance,  to  provide  for  the  election  and  ap- 
pointment and  terms  of  office  of  the  officers 
necessary  to  administer  municipal  affairs  In 
cities  of  the  second  class,  other  than  that  of 
mnj'or,  which  was  provided  for  in  tlie  preced- 
ing section.  It  provides  firet  for  the  election 
by  the  voters  of  aldermen,  and  fixes  the  dura- 
tion of  their  term.    It  provides  also  for  the 
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election  of  a  treasurer,  and  specitles  his  term 
of  office.  It  then,  In  the  concluding  sentence 
which  we  have  quoted,  eml)raee8  all  other 
officers  which  the  legislature  deemed  neces- 
sary to  speelflcally  mention,  specifies  the 
manner  of  their  election,  but  fixes  no  term 
whatever.  Even  if  It  be  held  that  the  quali- 
fying words  at  the  end  of  the  sentence  apply 
only  to  the  solicitor  and  police  judge,  the 
statute  fixes  no  term  of  otfice  for  the  marshal 
or  for  the  police;  and  hence,  as  we  have  al- 
ready said,  their  term  would  only  be  at  the 
I^leasure  of  the  board.  In  such  case  the  con- 
cluding words  of  the  sentence  would  be  only 
a  legislative  affirmation  of  the  law  In  refer- 
ence to  the  marshal  and  the  police,  even  If 
the  words  had  been  omitted.  We  do  not  see. 
therefore,  that  It  would  be  a  strained  con- 
struction to  hold  that  tlie  words  applied  to  all 
the  offlcere  enumerated  In  the  sentence.  It 
was,  we  think,  the  evident  Intent  of  the  leg- 
islature. Legislative  bodies  are  presumed,  in 
the  enactment  of  laws,  to  have  in  view  the 
furtherance  of  the  best  Interests  of  the  peo- 
ple for  whom  they  are  enacted.  AVhere,  by 
the  use  of  either  bad  language  or  bad  gram- 
mar, the  intent  of  the  legislature  is  in  doubt, 
that  construction  will  be  favored  which  tends 
best  to  subserve  the  welfare  of  the  public; 
this  being  presumably  the  object  of  the  legis- 
lature. It  needs  no  argument  to  support  the 
proposition  that  In  munlclpnl  affaira  It  is 
essentially  In  the  interest  of  good  govern- 
ment that  the  council  or  other  controlling 
power  in  a  city  should  be  invested  with  au- 
thority to  summarily  remove  policemen.  This 
IMwer  is  more  Important  with  respect  to 
these  officers  than  to  any  otijor,  becnuKc  it  is 
upon  them  that  most  largely  depends  the 
peace  and  good  order  of  the  community,  the 
safety  of  property,  and  security  of  life. 
There  may  be,  and  It  Is  a  matter  of  comniuu 
knowledge  that  there  are,  emergencies  wlien. 
If  It  were  necessary  to  present  formal  charges 
and  have  a  Judicial  hearing  and  Investigation 
before  a  policeimin  could  be  removed,  the 
I)eace  of  the  community  might  be  greatly  en- 
dangered, and  serious  consequences  might 
follow.  As  a  matter  of  public  policy,  there- 
fore, we  think  that  this  summary  power  of 
removal  should  be  invested  In  some  depart- 
ment of  the  city  government,  and  that  such 
was  the  Intent  of  the  legislature  In  this  In- 
stance. It  Is  true,  tlie  sentence  Is  somewhat 
awkwardly  constructed,  but  this  is  not  such 
a  rare  occurrence  in  legislative  enactments  as 
to  require  or  attract  special  attention  and 
comment.  A  strict  observance  of  the  rules  of 
grammar  would  irassibly  require  that  rela- 
tive, qualifying,  or  limiting  words  or  clauses 
In  a  statute  are  to  he  referred  to  the  next 
preceding  antecedent,  but  an  inflexible  ob- 
servance of  such  rule  would  present  many 
serious  complications  In  the  construction  of 
statutes.  It  is  equally  well  settlwl  by  numer- 
ous adjudications  that  lu  stauitory  construc- 
tion this  rule  has  many  exceptions,  and  must 
yield  to  the  evident  sense  and  meaning  of 


the  statute  as  gathered  from  the  context. 
As  said  by  a  distinguished  law  writer,  follow- 
ing high  judicial  authority:  '"It  is  better  al- 
ways to  adhere  to  a  plain,  common-sense  In- 
terpretation of  the  words  of  a  statute,  than 
to  apply  to  them  a  refined  and  technical  gram- 
matical construction.  It  is  not  always  safe 
to  assume  that  the  draftsman  of  an  act  un- 
derstood the  i-ules  of  grammar.  Neither  bad 
grammar  nor  bad  language  will  vitiate  a 
statute."  Suth.  St.  Const.  »§  258,  250;  Black, 
Interp.  I.iaws,  g  05. 

We  are  met,  however,  with  the  contention 
that  the  ordinances  of  the  defendant  city  pre- 
scribed that  no  ofllcer  should  be  removed,  ex- 
cept In  a  certain  manner  therein  specified, 
and  that  such  mode  was  not  followed  In  this 
instance.  Section  1,  c.  4,  of  the  city  ordi- 
nances provides  for  the  election  by  the  city 
council  of  numerous  officers.  Including  "sudi 
number  of  policemen  as  may  be  deemed  nec- 
essary." Section  2  provides  for  the  giving  of 
bonds  in  certain  amounts  by  the  various  offi- 
cers, and  fixes  the  conditions  of  the  bonds, 
etc.  Section  ,3  of  the  same  ordinance  provides 
ai>  follows:  "Any  officer  named  In  section  one 
( 1 )  elected  by  the  city  council  may  be  removed 
by  a  majority  of  all  the  members  elected  to 
tiie  city  council,  for  Incompetency  or  any 
dereliction  or  violation  of  duty,  whenever  the 
council  shall  think  the  Interests  of  said  dty 
require  such  removal:  provided,  that  no  offi- 
cer shall  l>e  removed  as  aforesaid  until  he 
shall  have  had  notice  of  such  Intended  re- 
moval, and  of  the  charges  preferred  against 
lilm,  served  upon  him  by  the  officer  desig- 
nated In  the  ordinance  providing  the  mode  In 
which  charges  shall  be  preferred,  and  a  hear- 
ing had  before  the  council,  and  an  opportunity 
given  such  officer  to  exculpate  himself  before 
the  city  council."  Another  ordinance  (chap- 
ter 20),  cntUlert,  "Mode  of  Preferring  Charges 
and  Regulations  Concerning  Hearings  before 
the  City  Council,"  provided  that,  whenever 
complaints  should  be  made  to  the  council. 
It  should  be  the  duty  of  the  council  to  vote 
on  the  question  a.s  to  whether  there  should  be 
chai'gcs  preferred  against  a  party;  and.  If  it 
was  so  determined,  the  council  fixed  the  time 
and  place  of  trial,  etc.  The  remainder  of  the 
ordinance  provided  for  the  proper  notice, 
form  of  trial,  etc.  The  question  here  present- 
ed has  l>een  passed  upon  by  our  supreme 
court.  Carter  v.  City  of  Durango,  1«>  Colo. 
.^35,  27  Pac.  1058.  The  court  In  that  case  had 
under  coi:i-»lderation  an  ordinance  reading  in 
the  Identical  language  as  that  used  in  section 
;!,  wlilcli  we  have  quoted  al.ove,  as  applied  to 
a  case  In  which  an  officer  had  been  summarily 
removed  without  the  preferment  of  charges  or 
any  hearing.  The  court  said:  "We  cannot 
assume  that  In  adopting  this  ordinance  the 
j-ouncilmen  Intended  to  curtail  their  statutory 
power  of  removing  at  pleasure,  and  limit 
thi  mr"i'lves  to  removals  for  the  specified 
causes  alone,  besides.  It  Is  extremely  doubt- 
ful if  sucli  intent,  liad  it  existed,  could  be  thus 
given  any  force  or  effect;  for  it  is  not  within 
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tbe  power  of  a  municipal  corporation,  by  or- 
dinance or  by-law,  either  to  extend  or  restrict 
the  authority  conferred  by  statute.  1  Dill. 
Mun.  Corp.  §  317."  This  decision  is  directly 
in  point,  and  conclusive  of  the  case  at  bar. 
It  would  be  unreasonable  to  assume  that  the 
city  council,  by  the  adoption  of  thia  ordinance, 
intended  to  surrender  the  power  which  it  had 
to  summarily  remove  certain  officers,  appoint- 
ed to  serve  only  during  its  pleasure.  It  would 
be  more  reasonable  to  say  that  it  was  intend- 
ed to  apply  only  to  the  officers  mentioned  in 
the  preceding  sections,  who  had  been  elected 
or  appointed  for  a  specified  term,  or  whose 
tenure  of  office  was  fixed  by  statute,  and  pos- 
sibly to  apply  also  to  all  officers  in  cases 
where  charges  of  some  special  misconduct  or 
dereliction  of  duty  were  preferred  by  some 
one  outside  of  the  council,  and  a  bearing  was 
proper,  so  that  the  council  might  determine 
whether  the  officer  had  been  guUty  of  such 
misconduct.  A  waiver  or  surrender  of  a  statu- 
tory power  vested  In  a  city  council,  ev«i  if 
permissible  at  all,  wUl  not  be  presumed,  un- 
less such  clearly  appears  to  have  been  intend- 
ed. The  incompetency  of  a  policeman,  from 
want  of  physical  or  mental  capacity,  or  from 
supposed  sympathy  with  the  criminal  classes, 
or  from  numerous  other  causes,  might  be  ap- 
parent, to  the  satisfaction  of  every  member  of 
the  council,  and  might  be  exceedingly  diffi- 
cult of  proof,  because,  after  all,  depending 
merely  upon  opinion.  There  might,  also,  in 
the  unanimous  opinion  of  the  council,  which  Is 
responsible  for  the  proper  administration  of 
municipal  affairs,  be  urgent  necessity  for  im- 
mediate and  prompt  action.  In  such  case  it 
seems  to  us  absurd  to  require  that  the  coon- 
clL  which  in  any  event  baa  the  ultimate 
power  of  removal,  must,  before  it  can  exer- 
cise this  power,  undergo  the  delay  Incident 
necessarily  to  the  preferment  of  formal  char- 
ges and  a  public  trial  and  Investigation.  The 
council  would  in  some  instances  be  compelled 
to  prefer  charges  to  itself,  and  sit  In  Judgment 
upon  its  own  charges;  it  being  all  the  time 
conceded  that,  whatever  might  be  its  Judg- 
ment it  would  be  final  and  conclusive,  and 
could  not  be  questioned,  whatever  the  evi- 
dence upon  which  it  was  founded.  Surely  nei- 
ther the  legislature  nor  city  council  ever  con- 
templated such  farcical  proceedings. 

In  further  confirmation  of  the  correctness 
of  these  views  as  to  the  legislative  intent,  in 
1883  the  legislature  pa^ed  an  act  providing 
that  in  cities  of  the  second  class  the  mar- 
shal, police  magistrate,  and  city  attorney 
should  be  elected  by  the  qualilled  electors  of 
the  city,  and  should  hold  their  respective 
offices  for  the  term  of  two  years.  Laws 
18U8,  p.  4(>0.  It  did  not  in  any  other  respect 
attempt  to  change,  modify,  or  amend  section 
3383,  Gen.  St  It  simply  took  these  officers 
from  without  the  operation  of  the  last  sen- 
tence of  the  section,  by  providing  for  tlieir 
election  by  the  people,  and  fixing  for  them 
a  specific  teuure  of  office,  thus  leaving  the 
entfare  sentence  applicable  to  policemen  only. 


For  these  reasons,  we  are  clearly  of  the 
opinion  that  the  plaintiff  cannot  recover  in 
this  action.  The  Judgment  will  therefore  be 
reversed,  but,  it  being  unnecessary  to  occa- 
sion additional  costs,  the  cause  will  not  be  re- 
manded. Judgment  will  be  entered  in  this 
court  in  favor  of  the  appellant  for  its  costs. 
Revewed. 


DLXCAX  V.  BIJKCHINELL,  Sheriff. 

(Court  of  Appeals  of  Colorado.     March  12, 

1900.) 

SHERIFFS  AND  CONSTABLES— ATTACHMENT- 
WRONGFUL  LEVY  —  EXEMPT  PROPERTY  — 
SHERIFF'S  LIABILITY— TRESPASS— RETURN- 
EFFECT— REASONABLE  TIMB;— QUESTION  FOR 
JURY. 

1.  Gen.  St.  S  18C8,  declares  that,  if  any  officer 
or  otlier  person  shall  seize  or  levy  on  exempt 
property,  he  shall  be  liable  for  treble  damageB, 
to  be  recovered  in  an  action  for  treepass.  Bdd, 
that  where  a  sheriff  notified  plaintiff  that  ho 
was  about  to  levy  on  certain  cats,  which  were 
exempt  as  feed  for  defendant's  horses  for  lens 
than  six  months,  under  section  18C6,  whereupon 
plaintiff  asked  defendant  if  he  had  a  bond,  and, 
on  being  answered  in  the  affirmative,  said. 
"AH  riinht,  (to  ahead,"  such  statement  warrant- 
ed the  sheriff  iu  making  his  levy,  and  exempted 
him  from  liability  as  a  trespasser. 

2.  Where  an  officer  levied  on  exempt  prop- 
erty under  an  attachment  writ,  and  the  debtors 
language  and  conduct  warranted  the  officer  in 
making  the  levy,  there  was  no  duty  on  the  of- 
ficer to  return  the  property  until  after  demand 
made  within  a  reasonable  time  thereafter. 

3.  Where  an  officer  levied  an  attachment  on 
exempt  property,  and  the  debtor's  language  and 
conduct  at  the  time  of  the  levy  warranted  the 
officer  in  making  it,  and  the  debtor  demanded 
a  return  within  48  hours,  and  10  days  after  the 
levy  commenced  an  action  of  trespass  against 
the  officer,  and  8  days  after  suit  brought  the  of- 
ficer tendered  a  return  of  the  property,  the  ques- 
tion whether  such  return  was  within  a  reason- 
able time,  so  as  to  exempt  the  officer  from  lia- 
bility in  trespass,  was  for  the  jury. 

4.  Where  a  sheriff  levied  an  attachment  on 
exempt  property,  the  fact  that  he  afterwards 
returned  the  s.ime.  ond  left  it  on  plaintiff's 
premises,  and  that  it  was  removed  to  plaintiffs 
granary,  did  not  affect  bis  right  of  action 
against  a  sheriff  for  trespass  further  than  to  re- 
duce the  amount  of  damages,  since  plaintiff's 
right  of  action  could  not  be  barred  after  suit 
brought. 

Error  to  Arapahoe  county  court 
Action  by  William  Duncan  against  William 
K.  Burchinell,  sheriff.    From  a  Judgment  in 
favor   of   defendant,    plaintiff   brings   error. 
Reversed. 

Clms.  H.  Dyett  and  J.  W.  Homer,  for  plain- 
tiff in  error.  Hugh  Butler,  for  defendant  in 
error. 


THOMSON,  .1.  On  the  24th  day  of  No- 
vember, 1894,  William  K.  Burchinell,  as  sher- 
iff of  Arapahoe  county,  by  virtue  of  a  writ  of 
attachment  issued  in  a  suit  against  William 
Duncan  and  anotlier,  then  pending  in  the 
county  court  of  that  county,  attached  and 
took  into  his  possession  51  sacks  of  oats,  the 
property  of  William  Dimcan.  Diracan  was 
present  when  the  property  was  taken,  and 
service  of  the  writ  was  made  upon  him  at 
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that  time.  When  the  officer  commTmlcated 
bis  purpose  to  Mr.  Duncan,  the  latter  asked 
him  If  he  had  a  bond,  and,  upon  his  replying 
that  he  had.  said,  "All  right,  go  ahead."  The 
sheriff  then  took  the  property,  and  removed 
It  from  the  premises.  Two  days  afterwards 
Duncan  served  Burchlnell  with  a  written  no- 
tice that  he  claimed  the  property  taken  as 
exempt  from  levy  under  the  writ,  and  that, 
unless  It  was  returned  within  48  hours,  he 
would  bring  suit  for  three  times  its  value, 
pursuant  to  the  statute.  The  notice  was 
served  by  Duncan  himself,  and  upon  receiv- 
ing it  Mr.  Burchlnell  said  that,  unless  he  was 
furnished  with  a  good  and  sufficient  bond,  he 
would  have  to  return  the  oats.  Four  days 
afterwards  the  attachment  plalntlft  furnished 
the  sheriff  with  an  Indemnifying  bond,  and 
the  demand  for  the  return  of  the  property 
was,  for  the  time  being,  disregarded.  Ttiis 
action  Is  against  Burchlnell  for  the  recovery 
of  three  times  the  value  of  the  property.  It 
was  brought  on  the  4th  day  of  December, 
1894,  before  a  justice  of  the  peace.  On  the 
11th  day  of  December  the  defendant  brought 
the  oats  back,  and  offered  them  to  the  plain- 
tiff, but  the  latter  refused  to  receive  them, 
and  they  were  left  under  a  shed  near  his 
bouse.  On  the  12th  day  of  December  the  de- 
fendant paid  the  costs  which  had  accrued  In 
the  attachment  suit  On  the  14th  this  cause 
was  tried,  and  Judgment  rendered  for  the  de- 
fendant The  plaintiff  made  bis  appeal  to  the 
county  court,  where  a  trial  without  a  Jury 
resulted  in  a  judgment  for  the  plaintiff. 
By  agreement  of  parties,  this  Judgment  was 
vacated,  and  a  new  trial  ordered.  The  cause 
was  then  tried  in  the  presence  of  a  Jury,  and 
after  the  evidence  on  both  sides  was  heard 
the  court  directed  the  Jury  to  find  for  the 
defendant  and  they  returned  their  verdict 
accordingly.  Some  time  after  the  oats  were 
placed  in  the  shed,— but  when  is  uncertain,— 
they  were  removed,  and  put  into  the  plain- 
tiff's granary. 

The  direction  of  a  verdict  by  the  court 
gives  rise  to  the  only  important  questions  in 
the  case.  It  Is  provided  in  our  statute  con- 
cerning exemptions  that  working  animals  to 
the  value  of  $200,  when  owned  by  any  person 
being  the  head  of  a  family,  as  well  as  the  nec- 
essary food  for  such  animals  for  six  months, 
shall  be  exempt  from  levy  and  sale  upon  any 
execution,  \«7lt  of  attachment  or  distress  for 
rent  Gen.  St  g  18(iC.  The  statute  also  con- 
tains the  following  provision:  "If  any  offi- 
cer or  other  person,  by  virtue  of  any  execu- 
tion of  other  process,  or  by  any  right  of  dis- 
tress, shall  take  or  seize  any  of  the  articles 
of  property  hereinabove  exempted  from  levy 
or  sale,  such  officer  or  person  shall  be  liable  to 
the  party  injured  for  three  times  the  value  of 
the  property  illegally  taken  or  seized,  to  be 
recovered  by  action  of  trespass,  with  costs  of 
suit"  Id.  I  1868.  The  evidence  was  that  the 
plaintiff  was  the  head  of  a  family;  that  he 
was  the  owner  of  certain  working  animals; 
that  the  value  of  these  animals  did  not  ex- 


ceed |200;  and  that  the  ooti  In  qneetlon,  to 
gether  with  all  the  other  food  that  he  had, 
was  not  more  than  sufficient  to  supply  the 
animals  for  six  months.  It  has  been  held  by 
our  supreme  court  that  as  to  property  which 
by  law  is  absolutely  exempt  from  liability.  It 
la  unnecessary  for  the  debtor  to  claim  it  at 
exempt;  that  the  officer  la  bound  to  know 
that  the  property  is  exempt;  that  It  la  his 
duty  to  leave  It  with  the  debtor;  and  that 
under  such  circumstances,  the  seizure  of  It  la 
a  trespass.  Harrington  v.  Smith,  14  Colo. 
876,  23  Pac.  S31.  In  that  case  the  levy  was 
made  In  the  absence  of  the  debtor,  and  with- 
out his  knowledge,  so  that  there  was  not, 
and  could  not  have  been,  any  waiver  of  his 
rights.  This  case  resembles  that  In  the  tact 
that  the  officer  took  property  which  It  was  his 
duty  to  know  was  exempt  but  it  la  unlike 
that  In  the  fact  that  the  seizure  was  made  In 
the  presence  of  the  debtor.  If  the  latter  bad 
stood  by,  and  said  nothing,  what  the  effect 
of  his  silence  would  have  been,  it  is  unneces- 
sary to  decide,  for  he  was  not  silent  After 
ascertaining  that  an  attachment  bond  had 
been  given,  be  told  the  officer  to  go  ahead. 
Whether  bis  language  might  be  regarded  aa 
a  waiver  of  bis  exemption  claim  is  a  ques- 
tion which  counsel  have  not  discussed,  and 
upon  which,  therefore,  we  express  no  opin- 
ion: but  we  feel  certain  of  this,  at  least:  that 
it  warranted  the  officer  In  proceeding,  bo 
that  In  taking  the  property  he  was  not  a  tres- 
passer. The  sheriff's  act  not  being  unlaw- 
ful, it  was  Incumbent  upon  the  attachment 
defendant,  if  he  proposed  to  assert  his  right 
to  the  property,  to  make  formal  demand  for 
Ita  return,  and  this  be  did  two  days  after- 
wards. It  then  became  the  duty  of  the  sher- 
iff to  return  the  property  to  him  within  a 
a  reasonable  time.  Madera  v.  Holdrege,  4 
Oolo.  App.  126,  35  Pac.  62.  He  did  attempt 
to  return  it  and  did  return  It  in  so  far  as  he 
could  return  it  at  all,  one  week  after  this 
action  was  commenced.  The  sheriff  was  not 
bound  by  the  time  limited  in  the  notice;  but, 
If  a  reasonable  time  had  elapsed  before  the 
suit  was  brought  then  at  the  commencement 
of  the  action  his  liability  was  fixed,  and  any 
attempt  to  make  the  return  afterwards,  un- 
less with  the  concurroice  of  the  debtor, 
would  not  relieve  bim  from  responsibility. 
If,  however,  a  reasonable  time  had  not  elaps- 
ed, the  action  was  commenced  prematurely. 
But  it  is  argued  that  the  duty  to  return  the 
property  must  be  equivalent  to  and  commen- 
surate with  the  right  of  the  debtor  to  claim 
bis  exemption,  and  that,  when  the  claim  Is 
not  made  at  the  time  of  the  levy,  it  must  be 
made  within  a  reasonable  time  afterwards; 
that  is  to  say,  according  to  the  greater  num- 
ber of  the  adjudications,  at  any  time  before 
the  sale  of  the  property  under  the  execution. 
The  conclusion  reached  may  be  best  express- 
ed in  the  language  of  counsel:  "If,  accord- 
ing to  the  authorities  referred  to,  the  appel- 
lant bad  the  right  to  demand  a  return  of  the 
property  before  the  sale  (and  tbls  doctrine 
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seems  to  have  been  concurred  In  In  Harring- 
ton V.  Smith,  14  Colo.  370,  23  Pac.  331),  it 
follows  that  the  sheriff  had  an  equivalent 
right  to  stop  proceedings  under  the  execution 
before  sale,  and  to  return  the  property  to  the 
Judgment  debtor."  Bespecting  the  time  with- 
in which  the  claim  must  be  made,  the  deci- 
sions vary,  and  the  variance  is  occasioned 
by  differences  in  the  statutory  provisions 
construed.  The  cases  are  collected,  and  the 
situation  clearly  outlined,  in  12  Am.  &  Eng. 
Knc.  Law  (2d  Ed.)  226  et  seq.  Decisions  up- 
on statutes  dissimilar  to  our  own  are  not  of 
much  assistance  to  us.  Our  statute  does  not, 
in  terms,  make  it  incumbent  upon  the  debtor 
to  claim  an  exemption  at  all;  but,  where  the 
officer  is  not  chargeable  with  liuowledge  of 
the  debtor's  right  to  retain  any  specliic  prop- 
erty, and  malces  the  levy  in  good  faith,  upon 
settled  prlDclples,  in  order  that  the  duty  of 
returning  the  property  talcen  may  be  cast 
upon  the  sheriff,  demand  must  be  made  for 
it.  In  the  absence  of  any  statutory  direction 
on  the  subject,  the  demand  must  be  made 
within  a  reasonable  time  after  the  levy;  and 
what,  In  a  given  case,  is  a  reasonable  time, 
is  determinable  from  tlie  facts  and  circiuu- 
stances  of  that  case.  The  right  to  make  the 
claim  may  be  waived,  and  the  waiver  may 
be  evidenced  by  conduct  as  well  as  words. 
We  think  that  circumstances  might  exist 
which  would  render  it  dangerous  for  the 
debtor,  after  knowledge  of  the  seizure,  to  re- 
main needlessly  inactive,  while  the  expenses 
incident  to  the  custody  of  the  property  were 
accimiulatlng.  We  hardly  believe  that,  after 
knowingly  and  unnecessarily  allowing  costs 
to  accrue,  which,  if  the  property  be  released, 
the  creditor  must  pay,  the  debtor  could  suc- 
cessfully assert  his  claim.  We  are  not  pre- 
pared to  say  that  the  general  statement  of 
counsel  that  the  duty  of  the  officer  to  return 
the  property  Is  equivalent  to  and  commen- 
surate with  the  right  of  the  debtor  to  claim 
hlB  exemption  is  objectionable.  No  duty  to- 
wards the  debtor  rests  upon  the  officer  until 
after  the  claim  Is  made.  But,  as  the  claim 
must  be  made  In  a  reasonable  time,  an  equiv- 
alent duty  rests  upon  the  officer  to  make  the 
return  In  a  reasonable  time.  If  the  claim  be 
not  made  until  immediately  before  the  sale, 
the  officer  discharges  his  duty  by  stopping 
the  sale,  and  returning  the  property  then; 
but  a  statement  that  when  the  demand  is 
made,  as  in  this  case.  Immediately  after  the 
levy,  the  officer  can  wait  until  the  time  of 
sale,  and  then  protect  himself  by  a  return,  is 
not  in  harmony  with  doctrines  announced  in 
analogous  cases,  and  Involves,  moreover,  an 
inconsistency  which  mars  its  meaning.  When 
the  demand  is  made,  the  right  accrues,  and 
the  duty  arises.  If  the  officer  acknowledge 
the  debtor's  right,  there  will  be  no  sale.  If 
there  can  be  a  delay  until  the  time  of  an 
event  which  will  never  happen,  there  may 
never  be  a  return.  On  the  other  hand,  pro- 
ceeding towards  a  sale  notwithstanding  the 
demand  would  be  a  denial  of  the  right,  and  a 


refusal  to  make  return.  It  seems  manifest 
to  us  that  upon  receipt  of  the  notice  of  the 
claim  it  is  the  duty  of  the  officer,  provided 
always  that  the  claim  is  lawful,  to  stop  all 
further  proceedings  against  the  property,  and 
return  it  in  a  reasonable  time. 

Whether  the  defendant  should  have  re- 
turned the  property  prior  to  the  bringing  of 
this  suit  was  a  question  to  be  determined  by 
the  jury  under  the  instructions  of  the  court. 
Unless  there  were  circiuustances,  undisclosed 
by  the  record,  which  Justified  further  delay, 
eight  days  would  seem  to  be  ample  time  for 
action;  but  whether  it  was  or  not  was  for 
the  Jury  to  say.  Two  days  after  the  notice 
was  given,  the  attachment  creditor,  B.  L. 
Oakes,  executed  a  bond  to  the  defendant,  re- 
quirUkg  him  to  retain  the  property,  and  agree- 
ing to  indemnify  him  against  any  liability  he 
might  incur  by  refusing  to  deliver  It  A  nat- 
ural Inference  from  the  action  of  Mr.  Oakes 
would  be  that  he  did  not  intend  to  permit 
a  return  of  the  property,  although  his  pur- 
pose may  have  been  only  to  preserve  its 
status  until  he  had  time  for  the  investigation 
which  he  afterwards  made.  It  appears  that 
there  was  some  doubt  whether  the  plaintiff, 
or  J.  M.  Duncan,  who  was  sued  Jointly  with 
blm,  was  the  owner  of  the  oats.  The  latter 
was  the  former's  son,  and  was  unmarried. 
The  two  lived  together.  If  the  oats  were  the 
property  of  J.  M.  Duncan,  they  were  not  ex- 
empt. As  a  Joint  liability  was  asserted 
against  the  father  and  son,  the  question  of 
the  ownership  of  the  oats  was  one  of  some 
Importance.  Mr.  Oakes  finally  satisfied  him- 
self that  they  belonged  to  the  plaintiff,  and 
directed  their  return.  But  he  took  his  first 
step  towards  an  investigation  on  the  4th 
day  of  December,  the  day  this  suit  was 
brought.  There  is  nothing  to  show  that  wliat 
he  did  after  that  day  could  not  as  well  have 
been  done  before.  There  may  have  been 
valid  reasons  for  the  delay,  but,  If  there  were, 
the  record  does  not  disclose  them.  When 
the  oats  were  brought  back,  the  plaintiff  re- 
fused to  receive  them.  They  were  left  un- 
der a  shed,  and  sometime  afterwards  were 
removed  to  the  plaintiff's  granary.  The  testi- 
mony was  that,  on  account  of  the  bad  condi- 
tion of  the  sacks  which  contained  them,  they 
were  wasting,  and  that  they  were  put  Into 
the  granary  to  preserve  them.  It  does  not 
appear  that  the  plaintiff  ever  used  them. 
But,  if  the  statutory  liability  against  the  de- 
fendant had  accrued  when  the  action  was  be- 
gun, we  do  not  conceive  that,  even  if  there 
was  an  appropriation  of  the  oats  by  the 
plaintiff,  the  defendant  was  thereby  released. 
If  there  was  a  liability  against  the  defendant 
at  all,  It  was  fixed  before  the  oats  were 
brought  back,  and  It  was  for  three  times 
their  value.  Their  acceptance  by  the  plain- 
tiff might  be  shown  In  reduction  of  the 
amount  of  liability,  but  not  in  satisfaction 
of  the  claim.  It  is  plain  that  the  case  was 
not  very  closely  tried.  It  is  probable  that 
Important  facts   might  have    been   elicited 
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which  were  not.  The  counsel  who  now  ap- 
pears for  the  defendant  In  error  had  nothing 
to  do  with  the  trial.  He  was  not  then  con- 
nected with  the  case.  If  he  had  been.  It  is 
safe  to  suppose  that  the  record  wonld  not  be 
In  quite  Its  present  condition.  Upon  the  his- 
tory of  the  case  which  the  record  presents, 
we  have  no  hesitation  in  saying  that  the 
facts  should  liave  been  submitted  to  the  jury, 
and  that  the  court,  in  directing  a  verdict,  and 
thus  substituting  its  judgment  for  theirs, 
erred.    The  Judgment  is  reversed.    Reversed. 


PIERCE  et  ai.  v.  MERRILL  et  al. 

(S.  F.  1,351.) 

(Supreme  Court  of  California.     May  3,  1900.) 

NOTE  AND  MORTGAOB— COLLATERAL.  GUAR- 
ANTY —  BREACH  —  RIGHT  OP  ACTION  — AB- 
SOLUTE GUARANTY— STATUTE  OP  LIMITA- 
TIONS. 

1.  By  the  terms  of  a  loan  to  a  corporation, 
plaintiffs  tooli  aa  security  a  second  mortKage, 
which  was  not  to  be  recorded;  and,  in  consider- 
ation of  the  note  and  mortgage,  defendants 
Koarantied  payment  at  the  times  and  according 
to  the  terms  expressed  in  the  note  and  mortgage, 
and  further  pledged  1,500  shares  of  tlie  capital 
steely  of  the  company  procuring  the  loan.  Held, 
that  the  guanin;y  %vas  not  one  with  a  condition 
precedent  to  the  enforcement  of  defendants' 
liability  that  the  mortgage  be  foreclosed,  but 
was  absolute  and  unconditional,  under  Civ. 
Code,  §  280(5.  providing  that  a  guaranty  is  to 
lie  deemed  unconditional  unless  its  terms  import 
some  condition  precedent  to  the  liability  of  the 
guarantor. 

2.  Where  plaintiffs  made  a  loan  to  a  corpora- 
tion June  12,  ]WJ,  payable  June  1,  1891.  and 
defendants  gave  an  absolute  and  unconditional 
guaranty  of  a  note  and  mortgage  securing  the 
loan,  and  the  corporation  defaulted,  and  the 
mortgage  was  foreclosed,  with  a  deficiency  de- 
cree, an  action  on  the  guaranty,  to  recover  such 
deficiency,  brsnin  in  1800.  is  barred  under  Code 
Civ.  Proc.  §  337,  providing  that  an  action  found- 
ed on  an  instrument  in  writing  executed  in  the 
state  shall  be  beguu  within  four  years. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Henry  Pierce  and  others  against 
Samuel  Merrill  and  others  on  a  guaranty  se- 
curing payment  of  a  note  and  mortgage. 
tYorn  a  judgment  in  favor  of  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendants  Boueln-alie  and  Howes  ap- 
peal.   Reversed. 

Samuel  M.  Shortridge  and  Franlt  P.  Flint, 
for  appellants.  E.  S.  Pillsbury  and  Alfred 
Sutro,  for  respondents. 

GllAX,  C.  This  is  an  appeal  of  the  de- 
fendants Bonebrnlce  and  Howes  from  a  judg- 
ment In  favor  of  philntlflfs  for  $21,438.97  and 
costs,  and  from  an  order  denying  defendants' 
motion  for  a  new  trial.  The  action  was 
brought  to  recover  on  a  written  guaranty  In 
words  and  figures  as  follows:  "Los  Angeles, 
Cal.,  June  10,  1889.  To  Henry  Pierce,  Emily 
F.  Pope,  and  \V.  H.  Talbot,  Trustee,  San 
Francisco,  California:  In  consideration  of 
your  malciug  a  loan  to  tlie  Semitropic  Land  & 


Water  Company,  a  corporation  having  its 
principal  place  of  business  at  Rialto.  San  Ber- 
nardino, of  the  amount  of  $50,000.  and  taking 
as  security  therefor  a  2nd  mortgage  upon  its 
proi)erty,  and  in  consideration  of  your  re- 
fraining from  putting  the  same  ou  record, 
we,  the  undersigned,  guaranty  the  payment 
of  the  said  loan,  with  Interest  thereon,  at  the 
times  and  according  to  the  terms  expressed  in 
said  note  and  mortgage,  and  pledge  herewith 
(1,500)  fifteen  hundred  shares  of  the  capital 
stock  of  said  company  now  standing  in  our 
names.  In  the  following  proportions:  Sam'l 
Merrill,  (COO)  six  hundred  shares;  Goo.  H. 
Bonebrake,  (iJOO)  five  hundred  shares;  and  F. 
0.  Howes,  (400)  four  hundred  shares;  and  wo 
authorize  the  pledging  of  our  further  interest 
of  (%)  two-thirds  of  (10,000)  ten  thousand 
shores  of  said  stock  now  In  the  treasury  of 
said  company.  And  whereas  the  said  first 
parties  have  deposited  with  second  parties  the 
first  above-mentioned  l.oOO  shares  of  the  capi- 
tal stock  of  the  Semitropic  Land  and  Water 
Company:  Now  It  is  undenstood  by  and  be- 
tween all  of  the  parties  tliat  upon  payment 
of  said  note  and  satisfaction  of  said  mortgage 
that  said  1,500  shares  of  stock  shall  be  rede- 
livered to  the  said  Merrill,  Bonebrake,  and 
Howes  In  the  proportions  in  which  it  has  been 
delivered  by  them.  Witness  our  hands  and 
seals  the  day  and  the  year  first  above  written. 
Sam'l  Merrill.  Geo.  H.  Bonebrake.  P.  C. 
Howes."  The  complaint  was  filed  January 
31,  1890,  and  sets  out  a  copy  of  the  above 
guaranty  and  then  proceeds  as  follows: 
"That  in  consideration  of  said  gtiaranty,  and 
In  reliance  thereon,  the  plaintiffs  diti,  on  the 
12th  day  of  June,  1889,  loan  to  the  said  Semi- 
tropic Land  &  Water  Company  the  said  sum 
of  fifty  thousand  dollars,  and  that  thereupon, 
and  on  said  12th  day  of  June,  the  said  com- 
pany made  Its  promissory  note  for  fifty  thou- 
sand dollars,  payable  to  the  plaintiffs  on  or 
before  June  1,  1891,  In  United  States  gold 
coin,  with  Interest  at  the  rate  of  eigtit  per 
cent,  per  annum,  payalile  quarterly,  and,  to 
scCTire  the  payment  thereof  according  to  Its 
tenor,  made,  executed,  and  delivered  to  the 
plaintiffs  a  second  mortgage  upon  Its  prop- 
erty, and  which  property  was  situated  In  the 
said  county  of  San  Bernardino.  That  there- 
upon the  plaintiffs  agreed  to  refrain,  and  did 
thereafter,  pursuant  to  the  terms  of  the  said 
guaranty,  always  refrain,  from  putting  the 
said  mortgage  on  record,  and  the  said  mort- 
gage was  never  recorded.  That  at  the  same 
time  with  the  execution  and  delivery  of  the 
said  note  and  mortgage  liy  the  said  company 
as  aforesaid,  and  as  a  part  of  tlie  same  trans- 
action, the  defendants  delivered  to  the  plain- 
tiffs the  said  agreement  and  guaranty,  and 
also  then  delivered  to  them  In  pledge,  pur- 
suant to  the  terms  of  said  guaranty,  and  to 
secure  the  performance  thereof,  certitic.ites  for 
fifteen  hundred  shares  of  the  capital  stock 
of  said  Semitropic  Land  &  Water  Company, 
whereof  the  defendant  Samuel  Merrill  con- 
tributed six  hundred  shares,  the  defendant 
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G«o.  H.  Bonebrake  Are  hundred  shares,  and 
the  defendant  F.  C.  Howes  four  hundred 
shares.  That  the  said  mortgage  executed  and 
delivered  to  the  plaiutlfTs  by  the  said  Seml- 
troplc  Tjind  &  Water  CcHnpanj'  as  aforesaid 
was  a  second  mortgage  upon  the  property 
described  therein,  and  that  the  plaiutlfTs 
would  not  hare  loaned  the  said  sum  of  fifty 
thousand  dollars  to  the  said  company  upon 
the  security  of  the  said  second  mortgage,  and 
would  not  have  refrained  from  recording  the 
same,  but  for  the  said  guaranty,  and  that  the 
plalntlfTs  loaned  the  said  sum  of  fifty  thou- 
sand dollars  to  the  said  company  upon  the  ee- 
cnrlty  of  the  said  second  mortgage.  In  reli- 
ance solely  upon  the  said  guaranty  so  as 
aforesaid  delivered  to  them  by  the  defend- 
ants." The  complaint  then  goes  on  to  state 
that  certain  amounts  were  paid  at  various 
dates  on  account  of  the  interest  and  principal 
of  said  promissory  note,  and  that  on  Janu- 
ary 25,  1894,  plflintifFs  brought  an  action 
against  the  said  Semltropic  Land  &  Water 
Company  to  enforce  the  payment  of  the  resi- 
due of  said  note  and  foreclose  said  mortgage, 
and  such  proceedings  were  bad  that  on  the 
8th  day  of  July,  1895,  a  decree  was  duly  made 
and  entered  fixing  the  amount  then  due  or 
said  note  at  the  sum  of  $32,573.44,  and  di- 
recting that  the  premises  mortgaged  be  sold 
to  satisfy  that  sum;  that  after  a  sale  and 
application  of  the  proceeds  thereof  there  re- 
mained a  deficiency  of  some  $19,024.85  due 
on  said  note,  and  Judgment  for  that  sum  was 
entered  against  said  defendant  therein;  that 
an  execution  was  Issued  thereon  and  return- 
ed wholly  unsatisfied;  that  the  said  Semi- 
tropic  land  &  Water  Company  has  no  prop- 
erty. Is  insolvent,  and  no  part  of  said  amount 
can  be  collected  from  it,  and  no  part  of  the 
same  has  been  paid.  It  ia  also  alleged  that 
defendants  had  notice  of  said  foreclosure  sale, 
and  that  the  same  was  once  postponed  for 
the  period  of  four  weeks  at  the  Instance  and 
request  of  defendants.  The  prayer  of  the  com- 
plaint l8  for  Judgment  against  defendants  in 
the  amount  of  said  deficiency,  together  with 
interest  and  costs,  and  that  said  1,500  sliares 
of  said  stock  be  sold,  and  the  proceeds  ap- 
plied on  said  Indebtedness,  and  that  a  Judg- 
ment for  any  deficiency  be  entered  against 
defendants.  The  appellants  demurred  to  said 
complaint,  and,  among  other  grounds,  they 
pleaded  the  fonr-year  statute  of  limitations, 
by  reference  to  the  provisions  of  sections  337 
and  343  of  the  Code  of  OIvlI  Procedure.  The 
demurrer  was  overruled,  and  in  their  answer, 
among  other  defenses,  appellants  again  plead- 
ed the  four-year  statute  of  limitations.  A 
trial  was  had,  and  plaintiffs  had  Judgment 
as  demanded  in  their  complaint. 

It  win  be  seen  from  the  complaint  that 
this  action  was  commenced  about  four  years 
and  seven  months  after  the  note  guarantied 
was  dne;  and  hence,  if  the  residue  of  the 
note  was  due  from  defendants  on  the  date 
on  which  they  agreed  In  their  guaranty  it 
should  be  paid,  the  cause  of  action  set  out 
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In  the  complaint  was  barred,  and  the  de- 
murrer should  have  been  sustained.  But  re- 
spondents contend  that  to  the  giiaranty  was 
attached  the  condition  precedent  that  the 
security  consisting  of  the  second  mortgage 
should  be  exhausted  before  the  guarantors 
were  liable  for  anything,  and  before  any 
action  could  be  maintained  against  them, 
and  that  consequently  the  statute  of  limi- 
tations did  not  begin  to  run  on  the  guaranty 
until  the  mortgagb  was  foreclosed,  and  the 
deficiency  for  which  they  were  to  be  liable 
had  been  ascertained.  We  are  of  opinion, 
however,  that  the  guaranty  was  absolute 
and  unconditional,  and  that  a  breach  there- 
of occurred,  upon  which  to  base  an  action, 
when  the  note  therein  mentioned  fell  due 
and  remained  unpaid.  Bank  v.  Smith,  101 
Cal.  415.  35  Pac.  1027:  Adams  v.  Walhice, 
119  Cal.  67,  51  Pac.  14;  Roberts  v.  Blddle, 
(9  Pa.  St.  409;  Klein  v.  Kern,  94  Tenn.  ai, 
28  S.  W.  295;  Huff  v.  Slife,  25  Neb.  448,  41 
N.  W.  289;  Shropshire  v.  Smith  (Tex.  Civ. 
App.)  37  8.  W.  174;  Maxwell  v.  Capeliart 
62  Minn.  377,  64  N.  W.  927;  Clay  v.  Edger- 
ton,  19  Ohio  St.  549;  Brown  v.  Curtis.  2  N. 
Y.  2-.io;  Cobum  v.  Brooks,  78  Cal.  443,  21 
Pac.  2;  Bank  v.  Bnbcock,  94  Cal.  00,  29 
Pac.  415.  "A  guaranty  Is  to  be  deemed  un- 
conditional unless  its  terms  import  some 
condition  precedent  to  the  liability  of  the 
guarantor."  Civ.  Code,  i  2806.  "A  guaran- 
tor of  payment  or  performance  is  liable  to 
the  guarantee  immedlntely  upon  the  default 
of  the  principal,  and  without  demand  or  no- 
tice." Id.  {  2807.  Whether  or  not  the  con- 
dition contended  for  attached  to  the  guaran- 
ty is  to  be  determined  from  the  language  of 
the  contract.  Adams  v.  Wallace,  supra.  The 
guaranty  is  of  payment  at  the  times  ex- 
pressed in  the  note  and  mortgage.  It  does 
not  follow,  because  a  part  of  the  considera- 
tion of  the  guaranty  was  that  the  guaran- 
tees should  take  a  second  mortgage  and  re- 
frain from  recording  the  same,  it  was  also 
understood  to  be  a  condition  to  the  liability 
of  the  guarantors  that  such  mortgage  should 
be  foreclosed,  and  a  deficiency  ascertained. 
The  language  of  the  contract  does  not  im- 
port any  such  condition,  but,  on  the  con- 
trary, negatives  any  presumption  to  that  ef- 
fect. To  hold  that  payment  was  not  to  be 
made  by  defendants  until  after  a  foreclosure 
of  the  mortgage  would  be  to  ignore  their 
agreement  that  payment  should  be  made  "at 
the  times  and  according  to  the  terms  of  said 
note  and  mortgage."  g|he_  Intenti.oa  of  the 
parties,  as  it  is  to  be  derived  from  the  lan- 
guage used,  is  to  control  in  the  construction 
of  a  contract,  and  this  rule  applies  to  time 
of  performance  as  well  as  to  all  other  mat- 
ters; and  when  the  time  of  performance  is 
expressed,  as  it  is  liere,  in  plain,  unambig- 
uous terms,  the  court  will  not  presume  that 
some  other  time  was  intended.  The  plain- 
tiffs here  were  in  the  position  of  creditors 
having  their  claim  secured  by  two  several 
written  obligations,  each  of  said  obligations 
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being  also  secured  by  a  distinct  lien,  oae  ot 
which  consisted  of  the  second  mortgage,  and 
the  other  was  on  the  hypothecated  shares  of 
stock.  These  obligations  fell  due  simultane- 
ously, and  plolntifTs  had  a  right  to  proceed 
at  once  thereafter,  upon  either  or  both  of 
them,  to  enforce  payment  of  the  amount  due. 
It  appears  from  the  complaint  that  action 
could  have  been  properly  brought  against 
the  guarantors  for  the  entire  $50,000  on  the 
2d  day  of  June,  1801.  More  than  four  years 
after  that  date  this  action  was  begun,  and 
it  follows  that  the  cause  of  action  set  out  in 
the  complaint  was  then  barred  by  the  stat- 
ute of  limitations,  and  the  demurrer  should 
have  been  sustained  on  that  ground. 

Respondents,  in  support  of  their  conten- 
tion that  the  guaranty  sued  on  is  conditional, 
and  that  the  guarantors  were  not  liable  un- 
til the  mortgage  security  was  exhausted,  cite 
the  following  cases:  Dutton  r.  Pyle  (Pa. 
Snp.)  46  AtL  429;  Cottrell  v.  Furniture  Co., 
94  Wis.  176,  68  N.  W.  8T4;  Burton  v.  Dewey 
(Kan.  App.)  46  Fac.  325;  Boucbe  t.  Louttit, 
104  Cal.  230,  87  Pac.  902;  Newell  v.  Fow- 
ler, 23  Barb.  628;  Borden  t.  Gilbert,  13  Wis. 
670;  Kramph's  Ex'x  y.  Hatz's  Ex'rs,  52 
Pa.  St  525;  Bralnard  y.  Reynolds,  36  Vt 
614.  Many  other  cases  are  cited  by  re- 
spondents. We  have  examined  all  of  them, 
and  find  that  In  none,  except  In  some  of  the 
Pennsylvania  cases,  which  seem  to  be  In  Ir- 
reconcilable conflict  with  others  in  the  same 
state,  was  the  guaranty  one  of  payment,  as 
In  the  case  at  bar.  In  most  of  them  the 
contract  was  one  of  Indemnity  against  loss, 
or  that  the  claims  were  collectible,  and  in 
some  it  was  expressly  made  a  condition  of 
liability  that  suit  should  first  be  brought 
against  the  principal  obligor.  In  all  of  these 
cases  the  guaranties  are  clearly  conditional, 
but  there  is  a  clear  distinction  between 
them  and  the  obligation  under  consideration 
in  this  case,  as  is  well  illustrated  In  the  case 
of  Burton  y.  Dewey,  supra,  wherein  it  is 
(■aid:  "There  is  a  well-understood  difference 
between  a  guaranty  of  payment  and  a  con- 
tract of  indemnity  against  loss  as  the  result 
of  the  nonpayment  of  a  debt  In  the  first 
case  the  liability  of  the  guarantor  is  fixed 
by  the  failure  of  the  principal  debtor  to  pay 
at  maturity,  or  at  the  time  when  payment 
was  guarantied.  In  the  second,  the  contract 
partalces  of  the  nature  of  a  guaranty  of  col- 
lection, no  liability  being  incurred  until 
after,  by  the  use  of  due  and  reasonable  dili- 
gence, the  guarantee  has  become  unable  to 
collect  the  debt  from  the  principal  debtor." 
See,  also,  Evans  y.  Bell,  45  Tex.  563,  and 
Klein  y.  Kern,  supra. 

That  defendants  had  notice  of  the  proceed- 
ings In  the  foreclosure  case,  and  rpquested 
the  postponement  of  the  sale  therein  for 
four  weeks.  In  no  way  affects  their  right  to 
contend  that  the  guaranty  executed  by  them 
matured  on  June  1,  1891,  and  that  the  stat- 
ute of  limitations  has  run  in  their  favor  as 


to  the  contract  on  which  the  present  suit  Is 
based.  There  was  nothing  in  this  request 
of  defendants  which  could  have  misled  plalu- 
tiCTs,  or  which  prevented  them  from  suing 
on  the  guaranty  before  it  was  barred.  In- 
deed, the  request  to  postpone  the  sale  was 
not  made  until  after  the  right  of  recovery  on 
the  guaranty  had  expired  by  limitation;  for 
the  complaint  shows  that  the  Judgment  in 
the  foreclosure  suit  was  entered  on  July  8, 
1896,— more  than  four  years  after  the  note 
and  g^uaranty  fdl  due,— and  certainly  no 
postponement  of  the  sale  could  have  been 
had  until  after  entry  of  Judgment  It  is 
only  in  relation  to  contracts  that  are  uncer- 
tain or  of  doubtful  construction  on  their  face 
that  the  conduct  of  the  parties  is  to  be  look- 
ed to  in  aid  of  construction.  Where  the  terms 
are  plain  and  certain,  as  they  are  in  the 
contract  here  under  consideration,  the  court 
will  be  guided  by  the  language  used,  and  con- 
strue the  intention  of  the  parties  to  have 
been  in  accordance  with  their  agreement 
Hawley  y.  Brumaglm,  33  Gal.  391.  On  the 
point  here  in  controversy,  which  is  the  date 
of  the  maturity  of  the  guaranty,  the  contract 
is  so  plain  that  there  la  mo  room  for  con- 
struction. 

If  plaintiffs  relied  upon  a  written  acknowl- 
edgment of  indebtedness  within  four  years 
prior  to  the  commencement  of  the  action,  oe 
upon  any  other  fact  to  take  the  case  out  of 
the  statute  of  limitations,  they  should  have 
pleaded  the  same  in  their  complaint  They 
did  not  do  so,  and  therefore,  as  the  complaint 
stands.  It  is  clearly  insufficient  as  against 
the  demurrer  based  on  the  statute  of  limita- 
tions. Sublette  v.  Tinney,  9  Cal.  424;  Smith 
v.  Richmond,  19  Cal.  477;  Oarpentler  y. 
City  of  Oakland,  30  Cal.  439,  at  page  444. 

Several  other  questions  are  discussed  in 
the  briefs,  but  inasmuch  as  the  Judgment 
must  be  reversed  on  the  ground  already  dis- 
cussed herein,  and  on  a  new  trial  these  ques- 
tions may  not  again  arise,  and  I>ecause  a 
disx)osition  of  them  now  would  Involve  a  dis- 
cussion and  consideration  of  the  sufficiency 
of  the  evidence  to  Justify  the  findings,  and 
some  objection  is  made  to  the  sufficiency  of 
the  specifications  of  particulars,  we  deem  it 
unnecessary  to  determine  those  questions  on 
this  appeal.  We  advise  that  the  Judgment 
and  order  appealed  from  be  reversed  as  to 
defendants  Bonebrake  and  Howes,  and  the 
cause  be  remanded',  with  directions  to  the 
court  below  to  permit  plaintiffs  to  file  an 
amended  complaint  If  they  shall  be  so  advis- 
ed. 

We  concur:    HATNES,  0.;  COOPER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed  as  to  de- 
fendants Bonebrake  and  Howes,  and  the 
cause  is  remanded,  with  directions  to  the 
court  below  to  permit  plaintiffs  to  file  an 
amended  complaint 
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FEBIBCB  et  «L  T.  MERBILL  et  al. 

(S.  F.  1,8»4.) 

(Snpreme  Conrt  of  California.     May  S,  1900.) 

8TATUTB  OF  LIMITATIONS— ACKNOWLEDG- 
MENT OF  DBBT. 
Code  CiT.  Proc.  {  337,  provides  that  an  ac- 
tion founded  on  an  instrnmcnt  in  -writing  execut- 
ed in  the  state  shall  be  begun  within  four  years. 
Section  360  declares  that  an  acknowledgment 
relied  on  to  take  a  contract  ont  of  the  statute 
of  limitations  must  be  a  direct  and  uncondition- 
al admission  of  the  debt  which  the  party  is  lia- 
ble and  willing  to  pay.  Defendants  in  1889  gave 
plaintiffs  a  guaranty  of  a  note  and  mortgage 
given  by  a  corporation  to  secure  a  loan  payable 
In  1891.  The  mortgage  was  foreclosed,  and  a 
deficiency  decree  entered.  In  an  action  on  the 
guaranty  to  recover  such  deficiency  begun  in 
1886,  plaintiff  offered  in  evidence,  to  remove  the 
bar  of  limitations,  a  letter  of  defendants,  writ- 
ten in  1803,  in  which  they  thought,  "We  could 
use  a  portion  of  these  bonds  in  some  way  to 
wipe  out  all  the  company  might  owe  you,"  and 
a  telegram,  "Make  no  assignment  of  our  debt." 
The  letter  and  telegram  were  not  addressed  to 
plaintiffs.  Beld  insufficient  to  remove  the  bar 
of  the  statute. 

Departmeat  2.  Appeal  troiu  superior  court, 
city  and  county  of  San  FranclBCO. 

Action  by  Henry  Pierce  and  others  against 
Samuel  Merrill  and  others  on  a  guaranty  se- 
curing payment  of  a  note  and  mortgage. 
From  an  order  denying  a  motion  for  a  new 
trial,  defendant  Merrill  appeals.    Reversed. 

Samuel  Merrill  and  A.  R.  Cotton,  for  ap- 
pellant E.  S.  FUUbury  and  Alfred  Sntro, 
for  respondents. 

PER  CDRIAM.  This  Is  an  appeal  of  de- 
fendant Merrill  from  an  order  denying  his 
motion  for  a  new  trial.  Defendants  Bone- 
brake  and  Howes  appealed  from  the  Judg- 
ment, as  well  as  from  an  order  denying  a  new 
trial,  which  appeal  was  determined  in  S.  F. 
No.  1,351  (61  Pac.  64).  In  the  opinion  there- 
in a  copy  of  the  guaranty  hereinafter  referred 
to  Is  set  ont.  The  action  was  commenced,  as 
the  complaint  shows,  on  the  31st  day  of  Jan- 
nary,  1896,  to  recover  on  a  written  guaranty 
of  the  payment  of  a  loan  of  f  50,000,  and  in- 
terest thereon,  at  the  times  and  according  to 
the  terms  of  a  note  and  mortgage  given  by 
the  Semltroplc  Land  &  Water  Company.  The 
note  and  mortgage  referred  to  In  the  guar- 
anty provided  for  the  payment  of  the  entire 
amount  mentioned,  with  Interest,  on  or  be- 
fore June  1,  1801.  The  defendant  and  appel- 
lant herein,  Merrill,  made  a  separate  answer 
to  the  complaint,  In  which  he  pleaded  the 
statute  of  limitations  (section  337  of  the  Code 
of  Civil  Procedure).  A  trial  was  had  without 
a  Jury,  and  the  court,  among  other  flndings, 
made  tlie  following:  "That  the  cause  of  ac- 
tion set  up  in  the  complaint  of  plaintiCFs  here- 
in Is  not  barred  as  to  said  defendants,  or  ei- 
ther of  them,  by  the  provisions  of  section 
337  •  •  •  of  the  Code  of  CJvll  Procedure 
of  this  state."  The  evidence  in  the  case 
showed  the  facts  to  be  subntantinlly  as  al- 
leged in  the  complaint,  and  as  above  set 
forth. 


The  principal  contention  of  appellant  !b 
that  the  finding  quoted  above  has  no  evi- 
dence to  support  it,  and  that  the  evidence 
proves  directly  the  contrary  thereof.  This 
contention  can  be  Incorrect  only  oa  the  the- 
ory that  there  was  some  evldenoe  to  show 
that  the  case  stated  In  the  complaint  was  In 
some  way  taken  out  of  the  operation  of  the 
statute  of  limitations.  We  have  already  held, 
in  S.  F.  No.  1,351,  supra,  that  the  guaranty 
was  absolute  and  unconditional,  and  that  the 
complaint  shows  on  its  face  that  tue  cause  of 
action  therein  stated  is  barred  by  the  statute 
of  llmltationB,  and  it  must  follow  that  evi- 
dence simply  showing  the  truth  of  the  alle- 
gations of  the  complaint  would  not  support 
the  quoted  finding.  Respondent  contends, 
however,  that  there  was  evidence,  consisting 
of  a  letter  and  telegram  written  and  signed 
by  appellant  before  the  statute  had  run,  and 
within  less  than  four  years  prior  to  the  com- 
mencement of  this  action,  to  take  the  case 
out  of  the  statute.  The  letter  referred  to 
reads  as  follows:  "Los  Angeles,  Cal.,  Septem- 
ber 19,  1803.  Orestes  Pierce,  Esq.— Dear  Sir: 
I  have  delayed  answering  yr.  letter  relative 
to  the  balance  due  you  as  taken  from  the 
Sather  Banking  Co.,  of  some  $1,700,  because 
of  a  contract  to  deliver  to  the  Citrus  Belt  Ir- 
rigation Dist  300  inches  of  water,  and  re- 
ceive $150  M  bonds.  I  thought  we  could  use 
a  portion  of  these  bonds  In  some  way  to 
wipe  out  all  the  company  might  owe  you. 
There  has  been  a  delay  in  completing  the  ti- 
tle to  the  water,  because  the  water  stock  was 
held  by  the  San  Francisco  Savings  Union,  but 
they  have  agreed,  upon  a  favorable  report 
as  to  the  legal  status  of  the  bond,  to  release 
their  holdings,  and  take  some  $60  M  bonds 
as  collateral  instead  of  the  stock.  This  fa- 
vorable report  on  bonds  will  be  forwarded 
In  two  or  three  days,  and  then,  by  the  ac- 
tion of  the  directors  of  the  companies,  all 
will  be  completed.  There  seems  to  be  no 
hitch  from  any  source  to  prevent  the  com- 
pletion of  the  contract  and  receive  the  bonds. 
As  soon  as  this  is  accomplished,  either  my- 
seU  or  some  representative  of  the  Semltroplc 
Company  will  visit  you  and  see  If  we  can- 
not make  some  satisfactory  arrangement 
with  you.  Very  truly,  yours,  Samuel  Merrill." 
The  following  Is  the  telegram:  "San  Ber- 
nardino, Cal.,  December  1st  Orestes  Pierce, 
728  Montgomery  St,  San  Francisco:  Make 
no  assignment  of  our  debt.  Insist  on  pay 
ment  Must  have  my  stock.  Please  send  as 
soon  as  possible.  S.  Merrill."  From  the  read- 
ing of  the  letter,  we  can  discover  no  reference 
to  the  liability  of  the  defendants  In  this 
case.  In  the  sentence,  "I  thought  we  could 
use  a  portion  of  these  bonds  In  some  way 
to  wipe  out  all  the  company  might  owe  you," 
the  word  "company"  evidently  alludes  to  the 
Semltroplc  Company,— a  corporation  of  which 
this  appellant  had  been,  and  perhaps  was 
then,  the  president  The  liability  of  defend- 
ants on  the  guaranty  was  distinct  and  sep- 
arate from  the  liability  of  the  corporation  on 
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the  note  and  mortgage,  and  a  declaration  or 
acknowledgment  tbat  might  remove  the  bar 
of  the  statute  from  the  latter  would  not  nec- 
essarily have  the  same  effect  on  the  former 
obligation.  We  can  discover  nothing  In  the 
letter  that  signlflea  an  acknowledgment  of 
liability  on  the  guaranty.  Under  section  360, 
Oode  Civ.  Proc,  the  acknowledgment  relied 
on  TO  take  the  contract  out  of  the  statute  of 
limitations  "must  be  a  direct,  distinct,  un- 
qualified, and  unconditional  admission  of  the 
debt  which  the  party  is  liable  and  willing  to 
pay."  McCormlck  v.  Brown.  36  CaL  180; 
Blddel  T.  Brizzolara,  66  CaL  374.  The  tele- 
gram is  not  addressed  to  any  of  the  plain- 
tiffs, and  we  are  unable  to  discover  from  the 
record  before  us  that  It  has  any  reference 
whatever  to  the  claim  here  In  controversy. 
Our  attention  has  not  been  called  to  anythin;;, 
nor  are  we  able  to  find  anything,  that  would 
operate  to  take  the  contract  out  of  the  statute 
of  limitations  as  to  this  appellant,  or  that 
would  extend  the  time,  within  which  suit 
might  be  brought  against  him,  to  the  date  of 
the  commencement  of  this  action.  There  is 
nothing  in  the  eighth  finding  to  take  the  case 
out  of  the  operation  of  the  statute.  The 
promise  or  acknowledgment  relied  on  for  that 
purpose  must  be  in  writing.  Code  ClT.  Proc. 
I  3G0;  Booth  V.  Hosklns,  75  Cal.  271,  17  Pac. 
225.  The  eighth  finding  makes  no  reference 
to  any  writing,  and  says  nothing  about  any 
admission  of  this  appellant  as  to  any  liability 
on  the  guaranty.  It  is  not  necessary  to  de- 
termine whether  or  not  the  findings  called  in 
question,  other  than  the  one  quoted,  are  Jus- 
tified by  the  evidence,  because,  if  we  admit 
the  truth  of  everything  stated  in  such  find- 
ings,  it  would  not  answer  the  vital  question 
on  this  appeal,  to  wit  is  the  cause  of  action 
as  to  this  appellant  barred  by  the  statute  of 
limitations?  For  the  reason  that  there  is 
no  evidence  to  Justify  the  finding  above  quot- 
ed, the  order  appealed  from  is  reversed. 


(128  Cal.  431) 

Ex  parte  LORBXZEN.    (Cr.  601.) 

(Supreme  Court  of  Cniifornla.    April  30,  1900.) 

STREET  RAILROADS— PASSENGEHS— TRANS- 
FERS—MUMCiPAL  REGULATIONS- 
CONSTITUTIONAL  LAW. 

1.  San  Francisco  Ordinance  No.  2.992.  desifrn- 
ed  to  forrect  and  prevent  aiuise.'i  of  tlie  trans- 
fer syelcm,  by  requirinK  a  street-car  passenxer 
to  nno  his  transfer  within  the  time  limit,  and 
prohitiiting  him  from  sellinf;  or  giving  it  away, 
and  prescriliinft  a  praaity  for  a  violation  there- 
of, is  legitimate,  and  within  the  scope  of  the 
powers  granted  to  cities  by  Civ.  Oode,  |  5(1.0, 
authorizing  them  to  make  regulations  for  the 
government  of  street  railroads. 

2.  A  city  ordinance  designed  to  prevent  ahnses 
of  the  tran-sfer  system  by  compelling  a  slrci-t- 
car  passenger  to  use  his  transfer  within  the  time 
limit,  and  prohiliitiiig  him  from  selling  or  givini; 
It  away,  does  not  violate  the  guaranty  of  person- 
al liberty  contiiined  in  Oon.'st.  IJ.  S.  Amend.  14,  | 
1,  and  Const,  art.  1.  i!  1,  nor  is  it  an  unconstitu- 
tional interference  with  private  property  rights. 

3.  A  city  ordinance  designed  to  correct  abuses 
of  the  transfer  system  by  compelling  a  street- 
car paiiseUKer  to  use  his  transfer  within  the 


time  limit,  and  prohibiting  him  from  selling  It 
or  giving  it  away,  is  not  invalid  as  unreasonable 
or  oppressive. 

Van  Dyke  and  Garoutte.  JJ.,  dissenting. 

In  bank.  Petition  by  Henry  Lorenzen  for 
habeas  corpus.    Remanded. 

Jns.  6.  Magulre  and  Frederick  MacOreg- 
or,  for  petitioner.  Peter  F.  Dunne,  for  re- 
spondent 

HEXSHAW,  J.  The  petitioner  waa  con- 
victed of  the  violation  of  a  penal  ordinance 
in  the  city  and  county  of  San  Francisco. 
He  sued  out  this  writ  of  habeas  corpus,  al- 
leging that  the  ordinance  under  which  he 
was  convicted  and  sentenced  is  void.  The 
ordinance  in  question  Is  as  follows: 

"Order  No.  2992.  Providing  reguUitlons  Id 
the  operation  of  street  railroads  and  pro- 
hibiting the  Issuance  or  delivery  of  trans- 
fers to  passengers  except  upon  or  within 
the  car  from  which  the  passenger  is 
transferred. 

"The  people  of  the  city  and  county  of  San 
Francisco  do  ordain  as  follows: 

"St'ctlon  1.  Every  person,  firm  and  corpo- 
ration operating  street  cars  within  the  city 
and  county  of  San  Francisco  that  Issue 
transfers  to  passengers  to  enable  them  to 
transfer  to  other  cars  operated  by  the  same 
or  different  owner,  shall  Issue  and  deliver 
said  transfers  upon  or  within  the  car  from 
which  the  passenger  is  transferred,  and  not 
elsewhere. 

"Sec.  2.  Every  person,  firm  and  corpora- 
tion oper.iting  street  cars  within  the  city 
and  county  of  San  Francisco  tiiat  receives 
trausfers  as  fare  from  passengers  shall  take 
said  transfers  from  the  passengers  who  re- 
ceived the  same  within  or  upon  the  car  to 
which  the  passengers  are  transferred,  and 
not  elsewhere. 

"Sec.  3.  No  person,  except  a  duly  author- 
ized conductor  or  agent  of  a  person,  firm  or 
corporation  operating  a  line  of  street  rail- 
road within  the  city  and  county  of  Sao 
Francisco,  shall  within  said  city  and  county 
Issue,  deliver,  give  or  sell,  or  offer  to  Issue, 
deliver,  give  or  sell,  to  any  other  persoD 
whatsoever,  any  transfer,  transfer  check  or 
ticket,  Issued  or  purporting  to  be  issued  by 
such  person.  Arm  or  con^oration  so  operating 
such  line  of  street  railroad,  for  passage  on 
any  street  railroad  car  or  line. 

"Sec.  4.  Every  person,  firm  or  corporation 
violating  the  provisions  of  this  order  shall 
be  deemed  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or 
by  imprisonment  in  the  county  Jail  not  ex- 
ceeding six  months,  or  by  both  such  fine  and 
imprisonment" 

Lorenzen  was  charged  with  having  given 
and  disposed  of  a  transfer  in  violation  of 
section  3  of  the  ordinance. 

Against  the  validity  of  this  ordinance  it  la 
urged  that  it  violates  the  guaranty  of  pep- 
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of  the  United  States  and  of  tbe  state  of  Cali- 
fornia (Ck>nst.  U.  S.  Amend.  14,  §  1;  Const 
Cal.  art  1,  {  1);  tbat  it  is  an  unconstitution- 
al interference  with  a  right  of  private  prop- 
erty; that  it  is  arbitrary,  oppressive,  and 
unreasonable;  and  finally  that  it  is  an  Ille- 
gal attempt  to  enforce  the  obligations  or  as- 
sumed obligations  of  private  civil  contracts 
by  penal  legislation. 

As  to  the  nature  of  the  "transfer,"  it  Is 
well  recognized  and  admitted  that  the  street 
railroads  of  the  city  and  county  of  San 
Francisco  have  provided  that  passengers  up- 
on their  cars  who  have  paid  tbe  usual  fare 
may  receive  transfers  entitling  them  to 
leave  the  car  at  a  certain  designated  point 
and  there,  within  a  limited  time,  and  with- 
out further  payment  of  fare,  but  upon  presen- 
tation and  delivery  of  the  transfer  check, 
pursue  their  travels  upon  tbe  connecting 
line.  It  is,  then,  a  part  of  the  passenger's 
contract  with  the  company  that  he  may  thus 
transfer  to  and  ride  upon  the  connecting 
road.  As  conditions  of  this  privilege,  It  is 
further  a  part  of  the  contract  that  the  pas- 
senger shall  board  the  cars  of  the  connecting 
line  at  a  designated  i>oint,  and  within  a  time 
limit  after  the  issuance  to  him  of  the  trans- 
fer indicated  by  a  punch  mark  upon  its  face, 
and  that  the  transfer  shall  not  be  ti'ansfer- 
able  or  assignable  to  another,  but,  if  used 
at  all,  shall  be  used  by  the  person  to  whom 
It  Is  Issued.  The  paper  slip  or  ticket  desig- 
nated a  "ti-ansfer,"  when  in  the  bauds  of  the 
Iiassenger,  thus  serves  a  twofold  purpose: 
First,  to  the  passenger,  as  an  evidence  of 
his  contract  by  which  he  is  entitled  to  con- 
tinue his  journey  upon  the  connecting  road; 
and,  second,  to  the  company,  as  a  means  of 
identification  afforded  to  its  conductors  and 
servants,  by  which  tliey  may  know  that  the 
passenger  presenting  the  transfer  is  entitled 
to  ride  without  fui'ther  payment  of  fare. 
Such  being  the  nature  of  the  contract  be- 
tween the  company  and  its  passenger,  con- 
sideration may  be  paid  to  the  objections 
raised  against  the  validity  of  this  ordinance. 

The  power  of  the  general  legislature  act- 
ing within  constitutional  limitations,  to 
make  penal  an  act  theretofore  indifferent  or 
even  innocent,  may  not  be  doubted.  People 
V.  West  100  N.  X.  203,  12  N.  E.  CIO.  This, 
however,  is  not  a  statute  of  the  general  leg- 
islature, but  a  municipal  by-law;  and  while 
It  is  true  that  article  11,  §  11,  of  the  constitu- 
tion of  this  state  expressly  confers  upon  a 
city  the  power  to  make  and  enforce  within 
Its  limits  "all  such  local,  police,  sanitary  and 
other  regulations  as  are  not  in  conflict  with 
general  laws,"  this  language  is  not  to  be 
construed  as  enlarging  the  powers  which 
municipalities  theretofore  enjoyed  in  tliese 
respects,  but  It  is  merely  an  express  grant 
of  a  power  which  formerly  they  possessed 
by  Implication.  People  v.  Newman,  0*5  Cal. 
607,  31  Pac.  5G4.  The  ordinance  in  question, 
then,  is  to  be  scanned  and  judged  like  any 


other  municipal  ordinance.  So  judging  it, 
regard  is  to  be  had  to  the  end  sought  to  be 
accoiuplished,— whether  that  end  be  a  rea- 
sonable one,  and  one  within  the  powers  of 
the  municipality  to  accomplish;  and  regard 
is  also  to  be  had  to  the  question  whether  tbe 
mode  adopted  to  accomplish  the  end  is  itself 
reasonable  or  unreasonable.  Street-car  com- 
panies are  public  utilities,  which  are  almost 
necessities  to  our  present  mode  of  life. 
While  In  one  aspect  their  ownership  is  pri- 
vate, and  they  are  operated  for  private  gain, 
in  another  they  are  servants  of  the  people, 
and  the  lavnnaking  powers  reserve  and  free- 
ly exercise  the  right  to  regulate  and  control 
them  in  their  operations.  It  Is  upon  the  the- 
ory, and  only  upon  the  theory,  that  they  may 
be  operated  for  the  public  good,  that  a  fran- 
chise permitting  their  existence  may  be  giv- 
en; and  the  power  to  pass  reasonable  regu- 
lations for  their  operation  and  management 
is  expressly  granted  by  section  503  of  oar 
Civil  Code.  It  is  strictly  within  the  power 
of  the  municipal  authorities  of  the  city,  and 
properly  within  the  exercise  of  their  duties, 
to  pass  any  reasonable  regulations  affecting 
street-car  lines,  to  remedy  a  threatened  or 
actual  interference  with  tlie  comfort,  con- 
venience, and  general  welfare  of  the  ti'avel- 
ing  public. 

It  is  urged  against  this  ordinance  that  it 
Is  an  attempt  by  penal  legislation  to  enforce 
a  private  civil  contract;  in  other  words,  that 
it  is  an  attempt  to  compel  tbe  passenger 
who  has  received  his  transfer  to  use  it  with- 
in the  limits  of  his  contract,  and  not  to  vio- 
late that  contract  by  giving  it  to  a  person 
who  may  make  Improper  use  of  it  Could 
it  be  perceived  that  this  was  the  only  pur- 
pose, or  even  the  main  purpose,  of  the  ordi- 
nance in  question,  we  should  be  inclined  to 
hold  that  the  objection  was  fatal,  but  we 
cannot  perceive  that  its  main  object  or  de- 
sign was  to  accomplish  this  result  Rather, 
we  think  it  clear  that  Its  primary  object  is 
to  protect  and  advance  the  convenience  and 
welfare  of  the  traveling  public;  for  if,  to  the 
legislative  mind,  an  abuse  of  the  transfer 
system  has  grown  up,  tbe  inevitable  result 
of  such  unrestricted  abuse  must  be  one  of 
two  things, — either  that  transfers  would  be 
discontinued  entirely,  to  the  material  injury 
of  the  community,  or  the  transfer  system 
would  be  hedged  and  safeguarded  by  oner- 
ous conditions  and  requirements  for  the  pro- 
tection of  the  company,  which  would  work 
great  inconvenience  to  the  passengers.  It 
was  certainly  riglit  for  the  supervisors,  if 
they  saw  or  anticipated  the  existence  of 
such  an  evil,  to  destroy  or  avert  it  by  proi)er 
legislation  tending  to  correct  the  abuse;  and 
it  is  no  objection  to  the  validity  of  an  ordi- 
nance designed  for  this  purpose  that  it  may 
incidentally  tend  to  prevent  frauds,  and 
compel  men  honestly  to  abide  by  their  con- 
tracts. It  is  concluded,  therefore,  upou  this 
point,  that  the  purpose  of  the  legislation,  to 
promote  the  convenience  and  welfare  of  the 
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travoling  pnbllc  In  regnlating  the  bnslneBs 
of  the  street-car  companies  of  San  Francis- 
co In  their  dealings  with  their  passengers,  Is 
legitimate,  and  within  the  scope  of  the  pow- 
ers expressly  granted  to  the  mnnicl];>al  au- 
thorities. 

But  are  the  means  adopted  to  accomplish 
this  end  unreasonable  or  oppressive,  or  in  Tio- 
lation  of  any  constitutional  rights  of  the  citi- 
zen? It  is  here  first  insisted  by  petitioner 
that  the  transfer  issued  to  him  by  the  com- 
pany is  his  property,  and  that  an  essential 
and  Inalienable  right  to  the  enjoyment  of 
property  is  the  right  to  sell,  give  it  away,  or 
otherwise  dispose  of  it.  This,  however,  is 
but  partially  true.  A  man  may  not  be  de- 
prived of  his  property  or  of  his  property 
rights  for  any  private  considerations  what- 
ever, nor  for  considerations  of  public  good, 
without  compensation  first  made;  but  the 
legislature  has  the  unquestioned  right,  and 
every  day  exercises  it,  of  restricting  the  use 
to  which  private  property  may  be  put  As 
is  said  in  Burdlck  v.  People,  149  III.  000,  36  N. 
E.  918,  24  L.  R.  A.  152:  "The  franchises  of 
railroads  acting  under  charters  or  acts  of 
Incorporation  are  of  a  public  nature,  so  far  as 
the  safety,  convenience,  and  comfort  of  pas- 
sengers are  concerned.  The  reasonable  regu- 
lations affecting  the  conduct  of  such  public 
employments  are  fit  subjects  for  legislative 
action.  The  lawmaking  power  may  provide 
means  for  remedying  such  evils  as  In  its 
opinion  may  exist  in  the  management  of 
these  public  agencies  of  transportation,  and 
in  doing  so  It  may  sometimes  impose  restric- 
tions which  are  deemed  to  be  necessary  upon 
the  use  and  enjoyment  of  property.  A  man 
is  not  deprived  of  his  property  unless  It  Is 
taken  away  from  him  so  that  he  is  devested, 
of  bis  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  ac- 
tion Is  not  to  take  it  away  from  the  owner, 
when  the  property  whose  use  and  enjoyment 
are  so  limited  Is  invested  In  a  business  af- 
fected with  a  public  use,  or  used  as  an  ac- 
cessory in  carrying  on  such  business."  But, 
aside  from  this,  in  the  case  of  this  ordinance 
it  cannot  be  perceived  that  Its  terms  limit  or 
circumscribe  any  of  the  Just  and  legal  rights 
which  a  passenger  receiving  a  transfer  there- 
tofore enjoyed.  In  receiving  It,  he  took  It  un- 
der the  conditions  above  set  forth.  It  was  a 
part  of  his  contract  that.  If  used,  he  alone 
would  use  It;  and  If  he  sold  It  or  assigned 
it,  or  gave  it  to  another,  to  the  end  that  that 
otlier  might  use  it,  he  clearly  violated  bis 
contract,  and  put  a  fraud  upon  the  company. 
A  court  will  not  hear  with  much  patience 
one  in.sistlng  upon  bis  right  to  violate  his 
contract  aud  consummate  a  fraud.  The  ordl- 
nan(;e  In  cjuestlon,  therefore,  so  far  as  the 
pns.scnger  Is  concerned,  leaves  him  all  the 
rights  which  theretofore  he  enjoyed  under  his 
contract,  and  interferes  in  no  way  with  any 
ii-gal  or  legitimate  use  which  at  any  time  he 
could  have  made  of  the  transfer.  At  the 
most,  so  far  as  he  Is  concerned,  it  has  but 


made   penal   what  b^ore   was   illegal   and 
against  good  morals. 

Finally,  It  Is  urged  against  the  ordinance 
that  by  the  generality  of  its  terms  it  is  un- 
reasonable and  oppressive;  that  every  per- 
son who,  taking  a  transfer,  shall  hand  It  to 
any  one  other  than  the  person  authorized  to 
receive  it,  no  matter  how  innocent  the  act 
may  have  been  in  fact  or  intent,  is  guilty  of  a 
misdemeanor.  In  illustration  of  the  position 
it  Is  said  that  if  the  conductor  should  give  to 
the  father  traveling  with  bis  family  three  or 
four  transfers,  and  he  in  turn  should  hand 
them  over  to  his  wife  and  children,  he  would 
at  once  become  amenable  to  the  ordinance; 
that  so,  too,  would  be  the  ];>a8senger  who 
handed  his  transfer  to  another  upon  the  car, 
to  be  delivered  to  the  conductor;  so,  too, 
would  the  witness  In  court  who  gave  the 
transfer  to  the  judge  for  Inspection,  or  the 
judge  who  in  turn  might  deliver  It  to  the 
clerk.  To  some  of  the  objections  thus  pre- 
sented answer  may  be  made  that  the  life  of 
the  transfer  ends  with  the  passage  of  the 
time  Indicated  upon  its  face.  It  ceases  then 
i  to  be  a  transfer,— to  have  any  value  at  all 
other  than  that  which  may  attach  to  it  as  a 
bit  of  paper.  But  for  the  more  substantial 
objection  that  the  ordinance,  by  its  terms, 
would  oppress  and  lead  to  the  conviction  of 
persons  guilty  of  no  fraudulent  act,  it  is  to 
be  remembered  that  the  letter  of  a  penal 
statute  is  not  of  controlling  force,  and  that 
the  comts,  in  construing  such  statutes,  from 
very  ancient  times,  have  sought  for  the  es- 
sence and  spirit  of  the  law,  and  decided  In 
accordance  with  It,  even  against  express  lan- 
guage; and  in  so  doing  they  have  not  found 
It  necessary  to  overthrow  the  law,  but  have 
made  It  applicable  to  the  class  of  persons  or 
the  kind  of  acts  clearly  contemplated  within 
Its  scope.  The  rule  was  thus  early  expressed 
in  Bacon's  Abridgment:  "A  statute  ought 
sometimes  to  have  such  an  equitable  con- 
struction as  is  contrary  to  the  letter."  The 
oft-cited  instance  of  the  Bologna  law,  which 
enacted  that  whoever  drew  blood  In  the 
streets  should  be  punished  with  the  utmost 
severity,  was  wisely  held  not  to  apply  to  the 
barber  who  opened  the  veins  of  a  sick  man 
to  aid  In  his  cure.  The  statute  of  Edward  II., 
declaring  guilty  of  a  felony  any  person  who 
broke  prison,  was  held,  upon  considerations 
of  the  most  ordinary  common  sense,  not  to 
apply  to  one  who  did  so  to  escape  from  a 
burning  jail.  The  law  declaring  it  a  felony 
to  lay  hands  upon  a  priest,  by  the  same  prin- 
ciples of  common-sense  reasoning,  was  held 
not  to  apply  to  one  who  did  so  by  way  of 
kindness  or  warning,  but  only  to  those  who 
acted  with  illegal  or  Improper  Intent  In  U. 
S.  V.  Kirby,  7  Wall.  482,  18  L.  Ed.  278,  the 
act  provided  "that  if  any  person  shall  know- 
ingly and  willfully  obstruct  or  retard  the  pas- 
sage of  the  mail,  or  of  any  driver  or  carrier," 
etc.  "  •  •  *  for  every  such  offense  shall 
li'.y  a  fine  not  exceeding  one  thousand  dol- 
lars."   A  mail  cairier  was  arrested  by  a  state 
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officer  on  an. Indictment  for  murder.  The  act 
came  within  the  letter  of  the  law.  Mr.  Jus- 
tice Field,  delivering  the  opinion  of  the  court, 
discusses  the  exemption  of  mail  carriers  from 
detention  under  civil  process,  but  declares 
that  they  are  liable  to  arrest  and  detention 
under  criminal  process  for  acts  mala  in  sc. 
Therefore,  notwithstanding  the  fact  the  de- 
fendant had  "knowingly  and  willfully"  re- 
tarded the  mall  carrier,  It  is  said:  "When 
the  acts  which  create  the  obstruction  are  In 
themselves  unlawful,  the  intention  to  ob- 
struct will  be  Imputed  to  their  author,  al- 
though the  attainment  of  other  ends  may 
hare  been  the  primary  object  The  statute 
has  no  reference  to  acts  lawful  In  them- 
selves, from  the  execution  of  which  a  tem- 
porary delay  to  the  mall  unavoidably  follows. 
•  •  •  All  laws  should  receive  a  sensible 
construction.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to 
injustice  or  oppression  or  an  absurd  conse- 
quence. It  will  always  be  presumed  that  the 
legislature  Intended  exceptions  to  its  lan- 
guage which  would  avoid  results  of  this  char- 
acter. The  reason  of  the  law  in  such  cases 
should  prevail  over  its  letter."  In  Donnell  v. 
State,  2  Ind.  654,  a  statute  prohibiting  the 
retailing  of  spirituous  Uqnors  without  license 
contained  no  exception  in  favor  of  a  drug- 
gist selling  for  medicinal  purposes.  A  drug- 
gist who  had  so  sold  liquor  was  discharged 
after  conviction,  as  being  clearly  excepted 
from  the  intent,  though  not  the  letter  of  the 
law.  In  State  v.  Olarlc,  29  N.  J.  Law,  96,  the 
statute  made  it  a  misdemeanor  for  any  one 
to  willfully  open,  break  down.  Injure,  or  de- 
stroy any  fence.  It  was  held  not  to  apply 
to  the  destruction  of  a  fence  by  one  who 
was  In  its  lawful  possession,  and  It  Is  said 
that  the  literal  import  of  the  terms  and 
phrases  Implied  will  be  controlled  by  the  ob- 
jects which  the  act  was  designed  to  reach. 
In  Holmes  v.  Paris,  75  Me.  559,  It  is  said, 
"It  has  been  repeatedly  asserted  In  both  an- 
cient and  modern  cases  that  Judges  may  In 
some  cases  decide  upon  a  statute  even  in  di- 
rect contravention  of  its  terms."  In  all  of 
these  cases  the  apparent  defect  of  the  statute 
is  cured  by  making  it  apply  according  to  its 
spirit  to  the  act  in  its  nature  illegal  or  fraudu- 
lent So,  here,  notwithstanding  the  gener- 
ality of  the  language,  no  lawful  or  innocent 
use  of  the  transfer  would  subject  the  passen- 
ger to  the  penalties  of  the  ordinance.  It  is 
concluded,  therefore,  that  the  ordinance  la 
valid,  and  the  prisoner  is  remanded. 

We  concur:  BEATTY,  C.  J.;  TEMPLE, 
J.;   McFARLAND,  J. 

I  dissent:    VAN  DYKE,  J. 

GAROUTTB,  J.  (dissenting).  I  agree  with 
a  great  many  of  the  views  expressed  by  Mr. 
Justice  HE.NSHAW,  but  must  dissent  from 
•he  conclusion  declared,  and  from  his  con- 
«truction  of  the  ordinance,  as  evidenced  by 


the  language  In  the  closing  portion  of  his 
opinion,  to  wit:  "In  all  of  these  cases  the 
apparent  defect  of  the  statute  is  cured  by 
making  it  apply  according  to  its  spirit  to  the 
act  in  Its  nature  illegal  or  fraudulent.  So, 
here,  notwithstanding  the  generality  of  the 
language,  no  lawful  or  Innocent  use  of  the 
transfer  would  subject  the  passenger  to  the 
penalties  of  the  ordinance."  Stripped  of  im- 
material matters,  the  ordinance  declares  all 
persons  guilty  of  a  misdemeanor,  other  than 
some  agent  of  the  company,  who  "should  de- 
liver, give  or  sell,  or  offer  to  deliver,  give  or 
sell,  to  any  other  person  whatsoever  a  trans- 
fer." Now,  the  opinion  says  no  innocent  or 
lawful  use  of  the  transfer  by  the  passenger 
would  make  hhn  guilty  of  a  misdemeanor.  In 
other  words,  as  construed  by  the  opinion,  the 
ordinance  reads  that  any  passenger  "who 
gives  away  or  sells  a  transfer,  with  intent 
that  It  shall  be  used  by  some  other  party,  is 
guilty  of  a  misdemeanor."  An  ordinance  so 
framed  appears  to  me  to  be  perfectly  valid, 
but  this  court  has  no  right  to  frame  such  an 
ordinance,  even  by  construction.  An  ordi- 
nance of  that  kind  would  be  entirely  dis- 
similar to  the  (me  passed  by  the  board  of 
supervisors.  In  such  an  ordinance  this  par- 
ticular intent  becomes  the  very  heart  of  the 
act,  overshadowing  everything  else.  How 
can  this  court  say  that  the  lawmaking  body 
passed  any  such  an  ordinance?  How  can 
this  court  even  say  that  such  body  intended 
to  pass  that  kind  of  an  ordinance?  We  only 
know  what  the  Intention  of  the  board  of  su- 
pervisors was  from  what  it  did,  and  this 
court  can  only  measure  and  test  this  act  by 
what  it  says.  According  to  the  main  opin- 
ion, a  complaint  against  a  passenger,  wmxl- 
ed  in  the  language  of  this  ordinance,  would 
not  charge  an  offense;  for,  as  there  said,  a 
passenger  might  do  all  the  things  forbid- 
den, and  still  be  Innocent  It  thus  appears 
that  a  complaint  sufficient  to  sustain  a  cause 
of  action  must  go  beyond  anything  found  in 
the  ordinance,  and  allege  that  the  passenger 
sold  or  gave  away  the  transfer  "with  intent 
that  It  should  be  used  by  another  person." 
There  being  no  authority  in  the  ordinance  It- 
self which  Justifies  the  pleader  in  inserting 
these  words,  he  clearly  has  no  right  to  do  so. 
The  opinion  relies  upon  various  decisions  to 
support  this  liberal  construction  of  the  stat- 
ute, notably  an  ancient  and  somewhat  cele- 
brated case  which  arose  under  the  law  of 
Bologna,— a  law  which  read  that  "whoever 
drew  blood  in  the  streets  should  be  punished 
with  the  utmost  severity";  and  it  was  there 
held  that  this  law  did  not  apply  to  the  sur- 
geon who  In  his  professional  capacity  bled  a 
sick  man  in  the  streets.  I  find  no  fault  with 
the  decision  of  that  case,  to  the  end  that  the 
surgeon  was  not  guilty,  but  do  dissent  from 
the  implication  found  hi  the  opinion  here,— 
that  certain  classes  of  persons  could  be  legal- 
ly convicted  of  violating  a  law  so  worded  if 
found  on  our  statute  books.  The  indeflnite- 
ness  of  the  penalty  is  only  a  fair  Illustration 
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of  the  Indeflnlteness  of  the  entire  act.  A  law 
so  worded  Is  beyond  all  salvation  by  con- 
struction, and  that  case  Is  not  valuable  as  an 
authority  here.  Few  many  reasons  I  am  quite 
dear  that  such  a  law  In  these  times  would 
not  stand  the  test  of  judicial  scrutiny  for  a 
second.  To  support  the  validity  of  a  law  of 
that  kind  at  the  present  time  by  construction 
would  partake  rather  of  the  character  of 
Solomonic  Justice,  as  administered  by  that 
great  king  in  the  celebrated  trial  of  the  title 
to  the  baby.  I  have  a  curiosity  to  know 
what  decision  would  have  been  rendered  by 
the  Bologna  court  if  some  public-spirited  citi- 
zen, similar  to  those  we  have  In  these  days, 
for  the  purpose  of  testing  this  law  had  drawn 
blood  in  great  quantities  In  the  street  by 
slashing  the  throat  of  a  goat  or  an  ox.  If  a 
question  similar  In  principle  to  the  one  here 
presented  came  before  the  cadi  who  sits  daily 
upon  his  mat  in  front  of  the  opening  of  his 
tent,  administering  Justice  under  the  sooth- 
ing fumes  of  his  hookah,  from  whose  de- 
cisions there  is  no  appeal,  and  who  acts  as 
Judge,  Jni-y,  and  attorney,  untrammeled  by 
legislatures  and  constitutions,  I  have  no 
doubt  but  that  he  would  enforce  the  ordi- 
nance, promptly  declare  the  prisoner  guilty, 
and  probably  affix  the  penalty  at  a  fine  of 
five  goats  and  a  heifer,  and  do  It  all  within 
a  few  minutes;  for  he  administers  Justice  on 
very  general  principles,  and  makes  the  law 
lit  tiie  case.  But  the  practice  and  procedure 
are  different  in  this  country.  In  the  days 
when  the  Bologna  case  was  decided,  in  that 
and  similar  Jurisdictions  such  a  thing  as  the 
invalidity  of  a  law  was  not  known.  The  pow- 
er that  made  the  law  was  supreme.  Every 
law  was  a  constitution  unto  Itself,  and  woe 
betide  the  Judge  who  would  have  the  temerity 
to  set  it  aside.  Ills  probable  fate  would  be 
to  be  "punished  with  the  utmost  severity." 
Things  in  these  days  and  in  this  country  are 
not  as  they  were  in  those  days  and  in  those 
countries.  The  Indiana  case  cited  in  the  opin- 
ion, as  to  the  selling  of  liquor,  is  opposed  to 
the  later  case  of  Com.  v.  Kimball,  24  Pick. 
370,  where  Chief  Justice  Shaw  says:  "If  the 
law  Is  more  restrictive  in  Its  present  form 
than  the  legislature  Intended,  it  must  be  regu- 
lated by  legislative  action."  I  fully  Indorse 
the  doctrine  of  U.  S.  v.  Kirby,  7  Wall.  4S2.  19 
ly.  Ed.  278.  as  to  the  stoppage  of  the  United 
States  mails.  The  court  there  said:  "The 
statute  of  congress  by  Its  terms  applies  only 
to  persons  who  'knowingly  and  willfully'  ob- 
struct and  retard  the  passage  of  the  mall  or 
its  carrier;  that  is,  to  those  who  know  that 
the  acts  performed  will  have  that  effect,  and 
perform  them  with  the  Intention  that  such 
shall  be  their  operation."  I  find  nothing  in 
that  case  supporting  the  constnictlon  given 
the  ordinance  in  this  case.  And  I  venture  to 
say  that  no  case  can  be  found  where,  by  Ju- 
dicial construction,  a  specific  particular  Intent 
has  been  placed  in  a  statute.  If  by  construc- 
tion you  may  inject  the  words  into  this  ordi- 
nance, "with  intent  that  It  shall  be  used," 


then  It  seems  that  the  legislature  has  enacted 
a  vast  mass  of  useless  legislation;  for  by  the 
language  of  a  hundred  different  sections  of 
the  Penal  Code  various  acts  are  declared  to 
be  either  felonies  or  misdemeanors,  when 
done  with  a  certain  particular  intent  If  the 
certain  intent  may  be  supplied  by  construc- 
tion, It  was  Idle  to  Insert  in  It  these  various 
sections.  For  example,  section  356  of  the 
Penal  Code  reads,  "Every  person  who  ctits 
out,  alters  or  defaces  any  mark  upon  any  log, 
lumber,  or  wood,  or  puts  a  false  mark  there- 
on, with  Intent  to  prevent  the  owner  from  dis- 
covering Its  Identity,  Is  guilty  of  a  misde- 
meanor." In  the  absence  of  a  particular  In- 
tent in  this  statute,  would  the  court  legislate 
a  certain  Intent  into  It?  How  would  a  court 
know  what  Intent  to  Insert?  Naturally,  I 
should  have  supposed  the  intent  to  be  insert- 
ed in  this  statute  would  have  been  an  Intent 
to  appropriate  the  "log,  lumber,  or  wood." 
Yet  not  so,  for  the  intent  named  is  an  Intent 
"to  prevent  the  owner  from  discovering  Its 
Identity."  It  is  thus  plain  that  a  court  can- 
not do  these  things,  for  the  reason,  among 
many  reasons,  that  it  does  not  and  cannot 
know  what  intent  the  legislature  had  In  mind. 
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CLARKE  et  al.  ▼.  FAST.     (I^  A.  712.) 

(Supreme  Court  of  California.    April  28,  1900.) 

INSURANCE  —  POLICY  —  CONDITIONAL  ASSIGN- 
ME.NT— SALE— AOCOUNTliNG— PLEADING— TRI- 
AL—DUKOEN  OF  PROOF- HAH.V1LE3S  ERROR— 
NKW  IHIAL  — RK.MAKKS  OP  COUNSEL  — IN- 
STRUCTIONS—EVIDENCE. 

1.  Code  Civ.  I'roc.  $  448,  provides  that  the  due 
ejcei-utiou  and  geuuineness  of  an  instrument  is 
admitted  wiien  a  copy  tliereof  is  pleaded  in  the 
answer,  unless  plaintiff  denies  the  same  by  affi- 
davit; and  section  462  declares  that  new  matter 
contained  in  tiie  answer  is  deemed  controverted. 
Defendant  sned  for  ua  accounting  of  the  pro- 
ceeils  of  a  policy  assiKiiiHl  to  him  to  secure  a 
loan,  ami  pleaded  affirmatively  that  insured  had 
subsequently  sold  the  policy  to  him  for  its  ac- 
tual value,  and  set  out  a  copy  of  the  alleged 
trunstcr,  which  stated  the  consideration.  Held, 
that  plaintiff's  failure  to  deny  the  genuineness 
and  due  execution  of  the  transfer  by  affidavit 
merely  admitted  that  the  transfer  was  the  in- 
strument executed  by  insured,  and,  the  prior  re- 
lation ot  the  parties  being  that  of  mortgagor 
and  mortgagee,  the  burden  was  on  defendant  to 
show  the  fairness  of  the  transaction,  and  hence 
a  ruling  comix'lling  defendant  to  first  introduce 
evidence  in  support  of  such  defense  was  proper. 

2.  Where,  on  defendaut  testifying  that  he  had 
received  and  destroyed  a  certain  letter,  plaintiff 
handed  him  an  alleged  copy  in  the  sender  a  hand- 
writing, whicli  defendant  stated  was  similar  in 
some  resi>ects,  but  that  he  had  never  received  a 
letter  of  that  composition.  The  conlents  of  the 
allesed  copy  not  being  disclosed  to  the  jury,  it 
was  not  prejudicial  error  to  allow  plaintiff  to 
nsk.  over  objection,  what  there  was  in  the  copy 
different  from  a  letter  received  by  him,  and  for 
defendant  to  answer  that  he  could  not  remem- 
ber, because  of  the  lapse  of  time,  though  there 
was  no  proof  that  it,  or  the  letter  ot  which  it 
was  a  copy,  had  been  mailed  to  defendant. 

3.  Though  it  was  error  for  plaintiff's  counsel 
to  assume,  in  commenting  in  his  argument  to 
the  jury,  on  the  truthfulness  of  defendant's  tes- 
timony as  to  the  authenticity  of  an  alleged  copy 
ot  a  letter  which  plaintiff  had  unsuccessfully 
sought  to  introduce  in  evidence,  the  original  of 
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which  defendant  admitted  to  have  receWed  and 
destroyed,  such  error  did  not  jastify  the  reversal 
of  an  order  denying  a  new  trial,  where  it  did 
not  appear  that  the  court  had  not  thereafter  in- 
Btrncted  the  jury  to  disregard  the  reference  to 
the  alleged  copy. 

4.  Beneiiriaries  aned  defendant  for  an  account- 
ing of  a  policy  in  a  company  not  recognizing  con- 
ditional assignments,  which  policy  had  been 
tran<:ferred  to  him  by  insured  in  1885,  by  an  in- 
strument conditioned  on  payment  of  insured's 
note  for  $200,  which  was  not  given.  Defendant 
claimed  that  shortly  thereafter  Insured  made  an 
absolute  assignment  of  the  policy  to  him,  but  no 
written  acknowledgment  was  made  by  defend- 
ant that  the  $200  loan  to  insured  had  been  paid, 
and  his  testimony  was  conflicting,  and  showed 
no  consideration  for  the  sale.  It  appeared  that 
insured  had  written  defendant  with  regard  to 
the  policy,  that  defendant  had  destroyed  the 
letters,  and  that  his  answer  to  one  of  them  in 
1891  was  not  inconsistent  with  the  policies  be- 
ing held  as  securities.  Held,  that  the  jury  were 
justified  in  finding  that  the  tKdicy  was  held  by 
defendant  as  security  only. 

CommlBBlonertf  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Barbara 
county. 

Action  by  Rose  Clarke  and  another  against 
Salathlal  Fast  for  an  accounting  of  the  pro- 
ceeds of  an  insurance  policy.  From  an  or- 
der denying  a  motion  for  a  new  trial,  defend- 
ant appeals.    Affirmed. 

C.  A.  Storke,  for  appellant  J.  J.  Boyce 
and  Boyce,  Taggart  &  Kellogg,  for  respond- 
ents. 

HAYNES,  C.  This  appeal  Is  from  an  or- 
der denying  defendant's  motion  for  a  new 
trial,  based  upon  alleged  errors  of  law  oc- 
curring upon  the  trial,  and  upMi  the  further 
ground  that  the  Terdlct  of  the  Jury  was  not 
justified  by  the  evidence.  After  the  Jury  was 
sworn,  counsel  for  plaintiff  read  the  plead- 
ings, and  moved  the  court  to  direct  the  de- 
fendant to  first  introduce  evidence  In  sup- 
port of  his  affirmative  defense.  The  court  so 
directed,  and  the  defendant  excepted,  and  as- 
signs this  ruling  as  one  of  the  errors  upon 
which  he  relies  for  a  reversal  of  the  order. 
The  plaintiffs  are  the  widow  and  minor  son 
of  C.  W.  Clarke,  deceased,  and  the  complaint 
alleged  tliat  said  C.  W.  Clarke,  on  the  21st 
day  of  February,  1881,  took  out  a  certain 
policy  of  Insurance  upon  his  own  life  In  the 
sum  of  $r).000,  payable  upon  his  death  "to  his 
heirs,  executors,  administrators,  and  as- 
signs"; that  on  February  33.  1885.  said  policy 
being  in  full  force,  said  C.  W.  Clarke  assigned 
It  to  the  defendant  by  way  of  mortgage  to 
secure  the  repayment  of  the  sum  of  $200 
loaned  by  defendant  to  him  on  that  day;  that 
said  C.  W.  Clarke  died  on  August  6,  1805, 
Intestate;  that  on  October  23,  1805,  the  de- 
fendant received  from  the  Insurance  company 
upon  said  policy  the  sum  of  $3,399.25,  which 
sum  plaintiffs  allege  the  defendant  holds  In 
trust  for  them,  less  the  amounv  of  said  debt 
and  the  premiums  paid  by  the  defendant  up- 
on said  policy,  and  legal  Interest  thereon,  and 
alleged  a  demand  upon  the  defendant  for  an 
accounting  and  payment  The  answer  con- 
tained certain  denials,  two  of  wbtoh  were  of 


matters  not  alleged  In  the  complaint  another 
was  of  an  immaterial  matter,  and  the  only 
other  denial  was  of  a  matter  of  law.  But 
"for  a  further  affirmative  defense"  the  de- 
fendant alleged  that  on  February  13,  1885. 
said  Clarke  borrowed  from  him  the  sum  of 
$200,  and  promised  to  repay  the  same  within 
three  months  from  that  date,  "and,  to  secure 
the  same,  transferred  and  assigned"  to  de- 
fendant "by  way  of  mortgage,  said  policy  of 
insurance."  He  then  alleged:  "That  there- 
after, and  on  the  28tb  day  of  July,  1886,  the 
said  C.  W.  Clarke  was  unable  to  pay  the  sum 
so  loaned  and  secured,  and  on  said  day,  for 
Its  actual  value,  absolutely  sold,  transferred, 
and  delivered  said  policy  of  Insurance  to  said 
defendant  free  of  all  mortgage  or  other  trust 
by  an  Instrument  In  writing,"  and  proceeded 
to  set  out  a  full  copy  of  the  written  transfer 
which  purports,  "for  one  dollar"  in  hand  paid, 
"and  for  other  valuable  considerations,"  to 
assign  and  transfer  all  the  right  title,  and  In- 
terest of  Clarke  in  said  policy  to  the  defend- 
ant; and  concluded  by  alleging  that  from 
said  day  he  has  been  the  owner  of  said  pol- 
icy, that  he  had  paid  all  the  premiums  there- 
on, and  was  entitled  to  receive  the  moueys 
paid  thereon  after  the  death  of  said  Clarke. 
The  plaintiffs  did  not  file  an  affidavit  deny- 
ing "the  genuineness  and  due  execution"  of 
the  said  written  transfer  so  set  out  in  the  an- 
swer, and  hence  its  genuineness  and  due  ex- 
ecution is  to  be  deemed  admitted  under  the 
provisions  of  section  448  of  the  Code  of  Civil 
Procedure.  In  Moore  v.  Copp,  119  Cal.  4,32, 
51  Pac.  631,  it  was  said  that:  "By  genuine- 
ness and  due  execution  la  meant  nothing  more 
than  that  it  is  not  spurious,  counterfeit,  or  of 
different  import  on  Its  face  from  the  one 
executed,  but  is  the  identical  instrument  ex- 
ecuted by  the  party;"  and  "that  It  may  be 
controverted  upon  any  ground  other  than  Its 
genuineness  and  due  execution."  See,  also, 
Myers  v.  Association,  122  Cal.  075,  55  Pac. 
689.  In  Brooks  v.  Johnson,  122  Cal.  .571,  55 
Pac.  424,  It  was  said:  "It  could  never  have 
been  Intended  that  the  plaintiff  Is  required  to 
make  an  affidavit  denying  the  Instrument  or 
be  precluded  from  making  any  defense  what- 
ever. There  are  many  defenses  which  he  Is 
and  should  be  entitled  to  make  while  possibly 
compelled  to  admit  that  he  executed  the  In- 
strument and  that  It  Is  genuine;  and  which 
defenses  It  was  Intended  by  the  Code  be 
might  make  under  section  462."  So,  In 
Moore  v.  Copp,  supra.  It  was  said:  "But  the 
plaintiff  may  controvert  the  Instrument  by 
evidence  of  fraud,  mistake,  undue  Influence, 
compromise,  payment  statute  of  limitations, 
estoppel,  and  the  like  defenses,  under  sec- 
tion 402  of  the  Code  of  Civil  Procedure."  All 
other  affirmative  allegations  In  the  answer 
are  deemed  denied  under  the  provisions  of 
section  402,  Code  OIv.  Proc.,  and  hence  It  la 
denied  that  Clarke  sold  the  aald  policy  to  the 
defendant  o-  that  he  sold  it  for  its  actual 
value,  or  tha  it  was  transferred  or  deUrered 
to  the  defenaant  free  of  all  mortgage  or  oth- 
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er  trust,  or  that  the  defendant  was  the  owner 
of  it  Such  denials,  in  view  of  the  fact,  con- 
seded  by  the  answer,  that  prior  to  and  upon 
tlie  date  of  this  transfer  the  defendant  held 
said  policy  as  security  only,  are  not  inconsist- 
ent with  the  admission  of  the  genuineness  of 
tiie  instrument  set  out  in  the  complaint,  since 
it  may  be  absolute  In  form  and  yet  held  only 
as  security.  Just  as  deeds  of  real  estate,  ab- 
solute in  form,  are  often  given  as  security 
simply,  and  are  held,  under  such  drcumstan- 
ces^  to  be  a  mortgage. 

In  the  absence  of  such  a  provision  as  that 
contained  in  section  448,  there  could  be  no 
doubt  that  the  burden  of  proof  In  this  case 
would  be  upon  the  defendant;  and  while.  In 
many  cases,  It  Is  doubtless  true  that  a  failure 
to  deny  an  instrument  set  out  In  the  answer, 
and  upon  which  an  affirmative  defense  Is  bas- 
ed, would  shift  the  burden  of  proof  to  the 
plaintiff,  I  do  not  think  it  would  do  so  in  this 
case;  not  only  because  the  denial  of  the  al- 
legations of  the  answer,  hereinbefore  stated, 
goes  to  the  purpose  and  true  character  of  the 
transaction,  but  because  the  principles  gov- 
erning a  subsequent  release  of  the  equity  of 
redemption  by  a  mortgagor  of  real  I'stsxtc  to 
the  mortgngee  applies  here,  Including  the 
maxim  "Once  a  mortKage,  always  a  mort- 
gagOi"  though  that  maxim  has  never  been 
construed  to  prevent  a  mortgagee,  by  a  sub- 
sequent contract,  from  purcliasing  the  equity 
of  redemption,  or  from  obtaining  a  release  of 
It  for  an  adequate  considcrntion.  1  Jones, 
Mortg.  §  340.  In  Peugh  v.  Davis,  06  U.  S. 
332,  337,  24  L.  Ed.  77(5,  Mr.  Justice  Field, 
speaking  for  the  court,  said:  "Without  cit- 
ing the  authorities,  it  may  be  stated  as  con- 
clusions from  them  that  a  release  to  the  mort- 
gagee will  not  be  Inferred  from  equivocal  cir- 
cumstances and  loose  expressions.  It  must 
appear  by  a  writing  importing  In  terms  a 
trnnsfer  of  the  mortgn^or's  interest,  or  such 
facts  must  be  shown  as  will  operate  to  estop 
him  from  asserting  any  Interest  In  the  prem- 
ises. The  release  must  also  be  for  an  ade- 
quate consideration."  The  allcgiitinn  of  the 
an.swor  is  th.it  Clarke  sold  the  policy  "for  its 
actual  value,"  but  this  allegation  Is  deemed 
denied  by  the  provisions  of  section  4G2,  Code 
Civ.  Prcc.  The  transfer  states  the  considera- 
tion of  "one  dollar  and  other  valuable  consid- 
erations," but  this  does  not  sliow  that  the 
consideration  was  adequate.  It  is  not  even 
alleged  that  the  debt  secured  by  the  first 
transfer  was  disrliargi'd.  In  Villa  v.  Ilod- 
riguez,  12  Wall.  323,  ;;.",!),  20  L.  Ed.  411.  it 
v.as  said:  "The  law  vyion  tiie  sultject  of  the 
right  to  redeem,  where  the  mortgagor  has 
conveyed  to  the  mortgagee  the  eciuity  of  re- 
demption, is  well  settled.  It  is  ehaiaeteii/.od 
by  a  Jealous  and  salutary  p'>Iiey.  Principles 
almost  as  stern  are  applied  as  tlioso  whith 
govern  where  a  s.ile  by  a  eestui  que  trust  to 
his  trustee  is  drawn  in  question.  To  give 
validity  to  such  a  sale  by  a  mortgagor,  it  musf 
be  shown  that  the  eondiKt  <il!  the  mortgagee 
was  in  all  things  fair  and  fiauli,  and  that  he 


paid  for  the  property  what  It  was  worth.  He 
must  hold  out  no  delusive  hopes;  he  must  ex- 
ercise DO  tmdue  influence;  he  must  take  no 
advantage  of  the  fears  or  poverty  of  the  other 
party.  Any  indirection  or  obliquity  of  con- 
duct Is  fatal  to  his  title.  Every  doubt  will  be 
resolved  against  him.  •  •  •  The  form  of 
the  Instruments  employed  Is  immaterial. 
That  the  mortgagor  knowingly  surrendered 
and  never  intended  to  reclaim  Is  of  no  con- 
sequence. If  there  is  vice  In  the  transaction, 
the  law,  while  it  will  secure  to  the  mortgagee 
his  debt,  with  Interest,  will  compel  him  to 
give  back  that  which  he  has  taken  with  un- 
clean nands.  Public  policy,  sound  morals, 
and  the  protection  due  to  those  whose  prop- 
erty Is  thus  Involved  require  that  such  should 
be  the  law."  It  appearing  from  the  answer 
that  defendant's  Interest  in  the  policy  was, 
in  its  Inception,  that  of  a  mortgagee,  the  bur- 
den rested  upon  him  to  show  that  the  subse- 
quent transaction,  by  which  be  claims  to  have 
become  the  owner  of  It,  was  fair,  that  no 
advantage  was  taken  of  Clarke's  necessities, 
and  that  the  consideration  paid  was  adequate. 
These  facts  do  not  appear  upon  the  face  of 
the  transfer,  a  copy  of  which  Is  set  out  In 
the  answer;  while  the  fact  of  the  sale,  as 
well  as  the  allegation  that  it  was  absolute, 
and  for  the  actual  value  of  the  policy,  are  al- 
leged In  the  answer,  and  are  denied  by  force 
of  the  statute.  Under  these  circmnstaucos  we 
think  the  court  did  not  err  in  holding  that 
the  burden  of  proof  was  upon  the  defendant. 
2.  Appellant  contends  that  "the  court  erred 
In  permitting  the  plaintiffs  to  examine  the  de- 
fendant on  what  was  alleged  to  be  a  copy  of  a 
letter  sent  to  defendant  by  Carey  W.  Clarke, 
when  there  was  no  evidence  that  It  was  a 
copy  of  any  letter  sent  to  defendant"  Plain- 
tiffs prodnced  and  read  a  letter  written  by 
the  defendant  to  Carey  W.  Clarke,  bearing 
date  February  9,  ]8!'.l,  acknowledging  the  re- 
ceipt of  a  Utter  from  Clarke  dated  Jantiary 
6,  1801,  and  wh:ih  he  testified  had  been  de- 
stroyed. Plaint  ill's'  counsel  handed  tbe  wit- 
ness (the  defdidant)  what  purported  to  be  a 
copy  of  a  letter  written  by  Clarke  to  defend- 
ant, dated  January  C,  'ifi■^>i.  and  he  testiiied 
that  he  never  got  a  letter  like  that  or  of  that 
wording.  "There  is  some  things  In  there 
similar  to  his  inquiry,  but  then  I  never  got 
a  letter  of  that  eoir.'.iosition."  The  witness 
was  tlieu  asked,  "Now  state  what  tliore  is  in 
there  that  is  different  from  tlie  letter  you 
got."  Counsel  for  defi  e.dant  olijeeted  upon 
the  ground  that  it  was  ineoniijetent,  and  the 
objection  was  overruled,  and  an  exception 
taken.  The  witne.-.s  answered:  "I  cannot  do 
that  It  is  six  years  ago."  The  letter  receiv- 
ed by  the  witness  hud  been  destroyed  by  him. 
Clari;e,  the  alleged  writer  of  the  letter  In 
question,  was  dead.  The  alleged  copy  was 
shown  to  be  in  his  liandwriting,  but  there 
was  no  evidence  tliat  U,  or  a  letter  of  which 
it  was  a  copy,  had  been  mailed  to  the  defend- 
ant Tl;e  eenls'nts  of  the  alleged  copy  were 
nut  diseltaed  to  the  jury,  aud,  if  it  be  con- 
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ceded  that  the  qnestlon  should  not  have  been 
allowed,  we  fall  to  see  that  defendant  was 
prejudiced  by  the  ruling. 

3.  During  his  argument  to  the  Jury,  counsel 
for  plaintiffs  said:  "I  say  to  you,  and  ask 
you  in  all  sincerity  whether  or  not  Mr.  Fast, 
when  I  tried  to  press  him  to  acknowledge 
something  about  the  letter  we  had  a  copy  of, 
which  we  sought  to  Introduce,— I  will  ask  you 
whether  his  testimony  was  truthful."  The 
defendant  objected  to  this  line  of  argument, 
and  asked  the  court  to  confine  counsel  to  the 
evidence  in  the  ease;  to  which  the  court  re- 
plied, "Of  course,  If  counsel  goes  outside  the 
record,  they  will  have  to  take  their  chances 
in  the  matter."  Of  course,  counsel  should  not 
have  assumed  that  the  paper  about  which  the 
defendant  was  examined  "was  a  copy"  of 
anything,  dnce  it  was  not  admitted  in  evi- 
dence; but  he  had  a  right  to  comment  upon 
the  testimony  of  the  defendant  relating  to  a 
letter  which  he  admitted  he  had  received  and 
answered  and  destroyed,  and  Bubmlt  to  the 
Jury  the  question  whether  it  was  truthful. 
The  fault  of  counsel  was  not  sufficient  to  Jus- 
tify a  reversal  of  the  order  denying  a  new 
trial,  especially  as  the  instructions  of  the 
court  to  the  Jury  are  not  in  the  transcript, 
and  it  does  not  appear  that  the  court  did  not, 
In  its  final  Instructions,  instruct  the  Jury  to 
disregard  said  reference  to  said  alleged  copy. 

4.  It  Is  also  contended  that  the  evidence 
was  not  sufficient  to  Justify  the  verdict  It 
Is  true  the  transfer  of  the  policy  was,  upon 
its  face,  absolute.  But  it  does  not  tollorr 
from  this  admission  that  the  transfer  was 
not  Intended  as  a  security  simply.  The  pol- 
icy in  question  was  issued  by  the  Equitable 
Life  Assurance  Society.  Mr.  Shields,  the 
manager  of  that  society  for  Southern  GaU- 
fomla,  whose  deposition  was  taken  by  the 
defendant,  testified  that  he  had  in  his  pos- 
session the  assignments  of  February  13  and 
July  28,  18S5;  that  the  second  assignment 
appeared  to  have  been  the  company's  print- 
ed form  filled  out;  that  he  had  nothing  to 
do  with  the  original  assignments,  and  had 
no  personal  knowledge  In  regard  to  them. 
He  was  then  asked:  "Does  the  Kqultable 
Life  Assurance  Company  use  any  other  or 
different  form  of  assignment  in  the  case  of 
an  assignment  for  collateral  security  than 
where  there  is  an  absolute  sale  of  the  prop- 
erty? Ans.  No,  sir.  They  decline  to,  be- 
cause it  would  involve  them  in  endless 
trouble  and  annoyance.  They  must  have  an 
absolute  assignment  so  as  to  deal  with  one 
party.  They  will  not  deal  with  two  or  three 
parties.  Ko  partial  assignments  are  recog- 
nized." The  first  assignment  contained  the 
following:  "Upon  the  following  condition, 
however,  that  a  certain  promissory  note  for 
the  svm  of  two  hundred  dollars,  bearing  date 
13th  day  of  February,  1885,  given  by  said  Ca- 
rey William  Clarke  to  the  said  Salathlal  Fast, 
is  wen  and  truly  paid  according  to  the  terms 
thereof,  then  this  assignment  is  to  be  void." 
The  defendant  testified  that  no  note  was  glv- 
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en;  that  Judge  Dlllard  advised  him  he  did  not 
need  a  note;  that  the  note  was  to  bear  1^ 
per  cent  per  month  Interest,  but  Dlllard 
would  not  make  any  note.  If  no  note  was 
given,  it  Is  clear  that  no  note  was  canceled 
and  returned  to  Clarke;  nor  is  there  any  pre- 
tense that  any  written  acknowledgment  was 
given  that  the  $200  loaned  to  Clarke  was  paid, 
satisfied,  or  canceled,  either  by  a  sale  of  the 
policy  or  otherwise.  The  defendant  testified, 
however,  that  at  the  time  the  absolute  assign- 
ment was  made  Clarke  agreed  to  pay  him 
?75  for  him  (the  defendant)  to  keep  the  policy; 
and  two  or  three  weeks  afterwards  gave  him 
a  note  for  $76.70,  being  said  $75  and  $1.70 
that  he  owed  for  cooking  utensils  that  be 
had  sold.  This  note  defendant  testified  was 
lost,  and  had  never  been  paid.  Defendant's 
answer  concedes  that  the  transaction  was 
originally  a  mortgage,  and  the  testimony  of 
the  agent  of  the  insurance  company  is  that 
no  transfer  of  a  policy  is  recognized  by  the 
company  for  any  purpose,  unless  it  Is  absolute 
on  Its  face,  and  therefore  it  was  essential 
that  a  new  transfer,  absolute  In  its  terms, 
should  be  made,  in  order  to  make  the  se- 
curity effective.  The  presumption  arising 
from  the  second  transfer,  the  first  having 
been  given  as  security  only,  is  that  it  was  in- 
tended simply  to  perfect  the  transfer  as  se- 
curity, the  first  being  Ineffectual  for  any  pur- 
pose. Clarke  and  the  notary  who  took  his  ac- 
knowledgment of  each  of  said  transfers  are 
both  dead.  The  defendant  testified  that  the 
second  transfer  was  an  absolute  sale.  He  al- 
leged in  his  answer  that  Clarke  was  unable 
to  pay  the  money  loaned  at  the  time  the  sec- 
ond transfer  was  executed,  and  for  the  "ac- 
tual value"  of  the  policy  sold  it  to  him.  What 
that  actual  value  was  Is  not  alleged,  but  he 
testified  that  Clarke  gave  him  his  note  for  $75 
to  get  him  to  keep  the  policy;  that  "the  policy 
was  not  worth  what  he  [Clarke]  said  it  was 
worth,  and  he  agreed  to  make  his  word  as 
good  as  he  could  in  that  way."  This  note,  he 
said,  was  dated  the  13th  or  16th  of  August, 
1885.  But,  before  this  testimony  was  given, 
the  defendant  was  asked:  "Did  Clarke  ever 
pay  you  or  deliver  yon  any  papers  besides  the 
policy  of  insurance?  A.  He  gave  me  a  note 
for  seventy-five  dollars  and  seventy  cents,  a 
sum  due  since  in  a  transaction  two  or  three 
weeks  after  the  last  absolute  assignment  of 
the  policy  for  an  Indebtedness  that  he  owed 
me."  Here  Is  a  clear  Inconsistency.  After 
having  testified  that  the  $75  note  was  for  i 
sum  due  In  a  transaction  two  or  three  weeks 
after  the  absolute  assignment  of  the  policy, 
he  testified  that  Clarke  agreed  to  give  him 
$75  to  keep  the  policy,  and,  the  money  not 
having  been  paid,  the  note  was  given,  and 
this,  he  testified,  had  been  lost  If  the  $75 
was  money  due  In  a  subsequent  and  different 
transaction,  it  was  not  a  consideration  for  the 
sale  of  the  policy;  and,  if  that  note  was  giv- 
en by  Clarke  to  induce  the  defendant  to  buy 
the  policy,  the  transaction  was,  to  say  the 
least,  peculiar.    The  defendant  held  the  pol- 
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Icy  as  security  for  $200.  Inasmuch  as  Clarke 
could  get  rid  of  the  policy  at  any  time  by 
ceasing  to  pay  the  premiums,  It  Is  not  likely 
that  he  would  offer  a  bonus  of  $75  to  Induce 
the  defendant  to  buy  It,  while  he  might  be 
willing  to  pay  a  bonus  of  $75  to  hare  the  de- 
fendant continue  to  hold  It  as  security.  But 
In  either  case  there  was  no  consideration  giv- 
en by  the  defendant  to  obtain  the  actual  own- 
ership of  the  policy.  The  testimony  further 
shows  that  on  at  least  two  occasions  Clarke 
wrote  the  defendant  in  regard  to  this  policy, 
but  these  letters  were  not  produced  by  the 
defendant,  he  having  destroyed  them.  De- 
fendant's answer  to  one  of  these  letters,  dat- 
ed February  9,  18&1,  was  put  In  evidence, 
which,  while  not  admitting  that  he  held  the 
policy  as  security,  was  not  In  any  respect  in- 
consistent with  that  hypothesis,  since  Clarke 
was  not  entitled  to  the  benefit  of  the  policy 
without  payment  of  the  money  secured  and 
interest,  and  also  the  premiums  paid  and  In- 
terest thereon,  and  which  were  lumped  by 
the  defendant  at  a  sum  considerably  in  ex- 
cess of  the  actual  amount  due.  It  is  not  con-  ' 
tended  that  defendant  has  not  been  fully  paid 
for  the  money  loaned  and  all  that  he  has  ex- 
pended In  paying  premiums,  together  with  in- 
terest on  each,  and  we  think  the  conclusion 
reached  by  the  jury  that  the  defendant  held 
said  policy  as  security  simply  Is  justified  by 
the  law  and  the  evidence,  and  that  the  or- 
der denying  defendant's  motion  for  a  new 
trial  should  be  afllrmcd. 

We  concur:    GRAY,  C;  COOPEK,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed  from 
Is  affirmed. 


CHAPMAN  V.  HUGHES  et  al.     (S.  P.  9C8 

(Supreme  Court  of  California.     May  8,  1000 

In  bank.    Petition  for  rehearing.    Grantee 

For  former  opinions,  see  58  Pac.  29S,  Olfc 

60  Pac.  974. 

PER  CURIAM.  Upon  petition  of  Frank  H. 
Short,  representing  Corlnne  F.  Hughes,  ad- 
ministratrix of  the  estate  of  Matilda  B. 
Hughes,  and  heretofore  substituted  for  Ma- 
tilda B.  Hughes,  deceased,  a  rehearing  is 
granted  in  the  above-entitled  cause  upon  the 
single  proposition,  namely,  the  eufflciency  o" 
the  evidence  to  sustain  the  finding  of  the  trial 
court  upholding  the  deed  of  conveyance  made 
by  Hughes  to  said  Matilda  B.  Hughes. 


128  Cal.  S21 

RAUER  T,  MERANI  et  al.     (S.  P.  1,383.) 

(Supreme  Court  of  California.     May  4,  1900.) 

APPEALS— COURT'S  FINDINGS— OVERRULING 
OP  DEMURRER— REVIEW. 

1.  The  court's  action  in  overrnlinR  n  demur- 
rer cannot  be  reviewed  on  appeal  from  an 
order  refusing  a  new  trial. 


2.  Where  the  evidence  was  conflicting,  the 
court's  findings  will  not  be  disturbed  on  ap- 
peal. 

Comml88l(HierB'  decision.  D^artment  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  J.  J.  Rauer  against  Joseph  Me- 
ranl  and  others.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

James  A.  Devoto,  for  appellants.  Geo.  H. 
Perry,  for  respondent 

BRITT,  C.  Action  for  the  price  of  goods 
sold  to  the  defendants.  A  demurrer  to  the 
plaintiffs  complaint  was  overruled  by  the 
court.  Afterwards  the  case  was  tried  by  the 
court  without  a  jury,  and  findings  and  judg- 
ment were  for  the  plaintiff.  The  appeal  Is 
from  an  order  denying  defendants'  motion 
for  a  new  trial.  Appellants  claim  that  the 
court  erred  in  overruling  the  demurrer.  Even 
If  this  were  so,  the  error  Is  not  susceptible 
of  correction  on  appeal  only  from  an  order 
refusing  a  new  trial.  This  has  been  often 
decided.  It  Is  further  said  that  the  findings 
of  the  court  were  not  sustained  by  the  evi- 
dence. The  record  shows  that  the  evidence 
was  quite  conflicting  upon  the  only  Issue  of 
fact  contested  at  the  trial,  viz.  whether  the 
action  was  brought  before  the  expiration  of 
the  term  of  credit  on  which  the  goods  were 
sold.  The  court  below  believed  the  testimony 
of  the  witnesses  for  plaintiff,  and  made  its 
findings  accordingly.  That  is  the  end  of  the 
matter,  so  far  as  this  court  is  concerned. 
The  order  appealed  from  should  be  affirmed. 

We  concur:    GRAY,  0.;   HAYXES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  aiipealed 
from  Is  affirmed. 


128  Cat.  521 
JOHNSON  ▼.  MINA  RICA  GOLD  MTN.  CO. 
(Sac.  579.) 

(Supreme  Court  of  California.     May  4,  1900.) 

ACTION   TO   QUIET   TITLE— EQUITY— TRIAL   BY 

JURY— STIPULATIONS— GENERAL  VERDICT 

—FINDINGS  BY  COURT— EFFECT. 

Where,  in  an  action  to  quiet  title  to  a  min- 
ing claim,  defendnut  denied  plaintiffs  owner- 
ship, and  averred  its  ownership  and  exclusive 
possession,  and  it  appeared  from  the  judgment 
that  a  jury  was  inipaneled  to  try  the  legal  is- 
sues tendered  by  defendant,  and  that  it  was  spe- 
cially  agreed  that  a  general  verdict  should  be 
returned  in  favor  of  cither  party,  and  a  verdict 
was  returned  in  favor  of  plaintiff,  which  was 
not  repudiated  by  the  court,  the  fact  that  the 
court  found  facts  "in  addition  to  the  verdict" 
did  not  entitle  defendant  to  claim  that,  the  suit 
beiag  in  equity,  the  general  verdict  should  be 
discarded,  and  that  the  facts  found  by  the  court 
were  not  sufiiciently  fiUl  to  establish  plaintiff's 
title. 

Department  2.  Appeal  from  superior  court, 
Placer  county. 

Suli  to  quiet  title  by  George  P.  Johnson 
against  the  Mlua  Rica  Gold  Mluiuj;  Company. 
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From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.     Aitlrmed. 

Bruner  &  Bruner  and  Pullen  &  Wallace, 
for  appellant  Tuttle  &  WrlgUt  and  F.  P. 
Tuttle,  for  respondent. 

McFARLiAIO),  J.  Xbe  matter  Involved  In 
this  suit  is  the  ownership  of  a  mining  claim. 
Judgment  went  for  plalntiflT,  and  defendant 
appeals  from  the  Judgment,  bringing  up  the 
Judgment  roll  alone,  without  any  bill  of  ex- 
ceptions. Appellant's  contention  is  that  the 
findings  do  not  Justify  the  Judgment,  becaitse 
they  do  not  find,  in  detail,  all  the  various  facts 
and  acts  necessary  to  constitute  a  perfect 
location  by  respondent  of  the  mining  claim 
In  controversy.  This  contention,  in  our  opin- 
ion, cannot  be  maintained. 

According  to  the  complaint,  the  action  Is,  In 
form,  an  action  to  quiet  title.  In  the  com- 
plaint it  is  merely  averred  that  respondent  Is 
the  owner  of  the  premises,  and  appellant 
claims  an  adverse  Interest  therein  which  Is 
without  rigUt.  In  Its  answer  appellant  de- 
nies the  ownership  of  respondent,  and  avers 
that  "It  Is,  and  for  more  than  five  years  last 
past  has  been,  the  exclusive  and  sole  owner, 
and  In  actual  and  exclusive  possession,  and 
entitled  to  such  exclusive  possession,  of  the 
above-described  mining  claim."  It  appears 
In  the  Judgment  that  a  Jury  was  "regularly 
Impaneled  to  try  the  legal  issues  of  the  an- 
swer tendered  by  the  defendant";  that  It 
was  "specially  agreed  by  the  attorneys  for 
the  respective  parties  that  a  general  verdict 
should  be  returned  by  the  said  Jury  in  favor 
of  the  plaintiec  or  in  favor  of  the  defendant"; 
and  that  the  Jury,  "having  heard  the  evi- 
dence," returned  the  following  verdict:  "We, 
the  Jury,  find  a  verdict  in  favor  of  the  plain- 
tiff." The  court  also  found  a  few  facts  "in 
addition  to  the  verdict  of  said  Jury,"  and  the 
position  of  appellant  is  that,  this  being  an 
equity  case,  the  verdict  of  the  Jury  must  be 
entirely  discarded,  and  that,  under  appellant's 
contention,  the  facts  found  by  the  court  are 
not  full  enough  to  show  respondent's  title; 
therefore  the  Judgment  must  be  reversed. 
It  is  not  necessary  to  inquire  whether  either 
party  in  the  case  at  bar  was  entitled  to  a 
Jury  under  the  constitution,  and  in  accordance 
with  the  principle  declared  in  Donahue  v. 
Meister,  88  Cal.  121,  25  Pac.  1096,  and  other 
cases  like  it.  No  such  question  arises  here. 
Neither  party  objected  to  a  Jury,  and  It  was 
apparently  desired  by  both  parties,  and  they 
expressly  stipulated  that  the  Jury  should  try 
the  "legal  issues"  tendered  by  the  answer, 
and  that  these  issues  should  be  determined 
by  a  general  verdict  "in  favor  of  the  plain- 
tiff or  in  favor  of  the  defendant"  This  was 
a  perfectly  legitimate  stipulation.  If  the  par- 
ties preferred  a  general  verdict  to  the  sub- 
mission of  a  long  list  of  special  issues,  they 
had  the  right  to  agree  to  that  form  of  ver- 
dict and,  having  so  submitted  their  case  to 
the  Jury,  the  losing  party  cannot  now  repu- 


diate the  verdict  The  verdict  disposed  of 
all  the  legal  Issues  raised  by  the  answer,  and 
as  there  were  no  issues,  either  legal  or  equi- 
table, other  than  those  raised  by  the  answer, 
the  verdict  was  conclusive  of  the  whole  case 
In  favor  of  the  respondent.  The  further  find- 
ings of  the  court  were  unnecessary.  The 
court  did  not  repudiate  the  verdict;  the  other 
findings  were  expressly  stated  to  be  "in  ad- 
dition to  the  verdict."  In  section  592  of  the 
Code  of  Civil  Procedure,  after  an  enumera- 
tion of  the  cases  in  which  a  Jury  may  be  de- 
manded (although  the  constitutional  right  to 
a  Jury  trial  could  not  be  thus  limited),  It  is 
expressly  provided  that  as  to  Issues  of  fact 
In  other  cases  the  court  has  "power  to  order 
any  such  issue  to  be  tried  by  a  Jury."  It  is 
true  that  In  a  purely  equitable  case  the  court 
is  not  bound  by  the  verdict  birt  when  it  calls 
a  Jury  to  Its  assistance  it  may  accept  its  ver- 
dict In  the  case  at  bar  all  the  Issues  in  the 
case  were  sufficiently  determined.  The  Judg- 
ment is  affirmed. 

We  concur:    TBMPLB,  J.;   HENSHAW,  J. 


lis  Cal.  527 
SMITH  V.  PECK  et  al.  (Sac.  487.) 
(Supreme  Court  of  California.  May  6,  1900.) 
JTTDOMENT— ASSIGNMENT— SUFFICIKNCT. 
H.  telegraphed  to  G.,  who  held  a  judg- 
ment airaiost  another,  as  follows:  "For  S2U0 
cash,  will  yon  assign  your  claim?"  G.  replied: 
"Will  assign  claim  for  $200  cash.  Send  by 
draft  on  any  New  Yorlj  banit,"— to  which  H. 
replied:  "All  right.  Sign  papers  mailed  to  you, 
and  retorn."  A  draft  for  the  amount  on  a 
New  i'orlc  bauk  was  forwarded  to  G.  by  mail. 
Held,  that  there  was  a  valid  assignment  ot  the 
judgment,  under  Civ.  Code,  |  1052,  declaring 
that  "a  transfer  may  be  made  without  a  writ- 
ing in  every  case  in  which  a  writing  is  not  ex- 
pressly required  by  statute";  tliere  being  no 
provi-sion  requiring  the  assignment  of  judgments 
to  be  in  writing  for  the  purpose  of  passing  title. 

In  bank.  Appeal  from  superior  court. 
Placer  county. 

Action  by  Du  Ray  Smith  against  W.  E. 
Peck  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Welles  Whltmore^  for  appellant  F.  P. 
Tattle  and  Pullen  &  Wallace,  for  respondents. 

HARRISON,  J.  Ida  M.  Gusha  recovered  a 
Judgment  In  the  Justice's  court  of  township 
No.  2  of  the  county  of  Placer,  May  19,  18&t, 
against  the  Columbia  Gold  &  Silver  Mining 
Ompany.  March  21,  1805,  she  signed  and 
acknowledged  an  ass!g;nment  of  this  Judg- 
ment to  the  plaintiff  herein,  which  was  re- 
ceived by  him  about  a  week  thereafter. 
April  1,  1895,  the  amount  of  the  Judgment 
($315.08)  was  paid  to  the  defendant  Peck, 
who  was  at  that  time  the  Justice  of  the  peace 
for  that  township,  and  a  satisfaction  ot  the 
Judgment  was  then  entered  by  him  on  the 
margin  of  the  case.  The  plaintiff  had  on 
March  ^th  Informed  the  Justice  that  he  was 
the  owner  ot  the  Judgment,  but  he  did  not 
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present  any  assignment  of  It,  or  any  evi- 
dence of  bis  ownersblp,  other  than  his  ver- 
bal statement.  Upon  the  defendant's  refusal 
to  pay  to  the  plaintiff  the  moneys  so  received 
by  him,  the  plaintiff  brought  the  present  ac- 
tlMi  for  its  recovery.  The  cause  was  tried 
by  the  court  without  a  Jury,  and  findings  of 
fact  made  by  it  in  accordance  with  aver- 
ments In  the  defendants'  answer  to  the  ef- 
fect that  the  Judgment  creditor  had  sold  and 
assigned  the  Judgment  to  one  Hartley  prior 
to  her  aforesaid  assignment  to  the  plaintiff, 
and  that  the  satisfaction  of  the  Judgment 
had  been  made  at  the  instance  of  Hartley. 
Judgment  was  accordingly  entered  in  favor  of 
the  defendants.  The  plaintiff  has  appealed. 
The  question  involved  In  the  appeal  Is  the 
ownership  of  the  Judgment  If  Hartley  had 
become  its  owner  prior  to  the  assignment  to 
the  plaintiff,  the  plaintiff  was  not  authorized 
to  recover  from  the  defendants  the  money 
which  had  been  paid  for  its  satisfaction.  In 
support  of  the  avermoit  that  ECartley  was 
Buch  owner,  It  was  shown  that  Mrs.  Gusha 
resided  In  North  Bangor,  In  the  state  of 
Maine,  and  that  on  March  11,  1805,  Hartley 
sent  her  the  following  telegram  to  that  place: 
"For  two  hundred  dollars  cash,  will  you  as- 
sign your  clahn,  and  tal^e  me  tor  balance? 
Answer  quick.  B.  P.  Hartley."  On  March 
13th  Hartley  received  from  her  the  following 
reply  by  telegraph:  "To  B.  F.  Hartley,  Au- 
burn, Cal.:  Will  assign  claim  for  two  hun- 
dred dollars  cash;  yon  for  balance.  Send  by 
draft  im  any  N.  T.  bank.  Ida  M.  Gusha." 
On  the  same  day  Hartley  replied  to  her  by 
telegraph  as  follows:  "To  Ida  M.  Gusha, 
North  Bangor,  Maine:  All  right  Sign  pa- 
pers mailed  yon  by  Robinson,  and  return.  B. 
F,  Hartley."  On  March  16th  Hartley  pro- 
cured from  the  Placer  County  Bank,  and  tor- 
warded  to  her  by  mail,  a  draft  on  a  banking 
bouse  in  New  York  In  her  favor  for  the  sum 
of  $200.  On  the  same  day  he  sent  to  her 
the  following  telegram:  "Have  forwarded 
you  New  York  draft  for  two  hundred  dollars. 
B.  F.  Hartley."  Mrs.  Onsha,  upon  the  re- 
ceipt of  this  communication,  wrote  to  Hart- 
ley that,  since  her  arrangements  with  him, 
she  had  had  a  better  offer  from  a  man  by 
the  name  of  Smith,  In  Oakland,  and  would  do 
business  with  him  instead  of  Hartley,  and  in- 
closed the  papers  made  out  by  Robinson, 
and  returned  the  draft  without  having  collect- 
ed It  There  was  sufficient  evidence  before 
ths  conrt  to  authorize  it  to  find  that  the  claim 
referred  to  in  the  telegrams  was  the  afore- 
said Judgment,  and  It  must  be  held  that  the 
telegrams  In  reference  thereto  between  Hart- 
ley and  Mrs.  Gusha  constituted  a  valid  agree- 
ment for  the  sale  of  the  Judgment  to  him  up- 
on his  depositing  in  the  post  office  at  Auburn 
a  draft  in  her  favor  upon  any  New  York 
bank  for  the  sum  of  $200.  His  proposal  to 
her  to  "take  me  for  balance,"  and  her  assent 
thereto,  was  an  agreement  on  her  part  to 
sell  the  Judgment  to  him  upon  his  personal 
credit  for  all  but  the  $200,  and  for  this  bal- 


ance She  would  have  an  hnmedlate  rlfht  of 
action  against  him.  The  direction  in  the  tele- 
gram of  March  13th,  "Sign  papers  mailed 
yon  by  Robinson,  and  return,"  did  not  pur- 
port to  change  the  terms  of  the  agreement 
already  assented  to  by  both  parties,  but  was 
merely  a  provision  for  written  evidence  of 
the  transfer,  wtalcfa  would  be  complete  with- 
out such  writing.  Lewis  t.  Brass,  3  Q.  B. 
Dlv.  667;  Bonnewell  v.  Jenkins,  8  Cb.  Div. 
70;  and  cases  cited  In  note  "o"  to  sectlcMi 
40a,  BenJ.  Sales.  It  wax  not  necessary  that 
the  sale  should  be  evidenced  by  any  written 
assignment  Section  1062,  Civ.  Code,  de- 
clares, "A  transfer  may  be  made  without 
writing  in  every  case  In  which  a  writing  la 
not  expressly  required  by  statute;"  and 
there  Is  no  provision  In  the  statute  which 
requires  the  assignment  ot  a  Judgment  to  be 
in  writing,  for  the  purpose  of  passing  the 
title  thereto.  The  deposit  of  the  draft  In 
the  post  office  was  In  accordance  with  Mrs. 
Gusha's  directions  to  Hartley,  and  had  the 
same  effect  as  If  he  had  on  that  day  paid  the 
$200  into  her  hands  at  Anbum.  BenJ.  Sales, 
I  710.  See,  also,  Bennett's  Am.  Notes  to 
BenJ.  Sales  (7th  Ed.)  p.  776,  and  cases  there- 
in cited;  Tied.  Sales,  {  154;  Morgan  v.  Rich- 
ardson, 13  Allen,  410;  McCluskey  y.  Asso- 
ciation, 77  Hun,  556,  28  N.  Y.  Supp.  831. 
By  this  deposit  Hartley  became  the  purchas- 
er from  her  of  the  Judgment  on  March  16th, 
and  was  thereafter  Its  owner.  It  follows 
that  on  March  2lBt  she  had  no  Interest  in 
the  Judgment  and  that  her  purported  as- 
signment to  the  plaintiff  on  that  day  gav» 
him  no  right  to  the  money  that  had  been 
paid  to  the  defendant  The  Judgment  and 
the  order  denying  a  new  trial  are  affirmed. 

We  concur:    BEATTY,  0.  J.;  GAROUTTB,. 
J.;  McFARLAND,  J.;  VAN  DYKE,  J. 


ut  Cal.  an 
BONESTELIi  v.  BOWIE  et  al.  (S.  F.  1,427.> 
(Supreme  Court  of  California.     May  4,  1000.) 

MORTGAGES— FORECLOSURE— PLEADINQS— 
COMPLAINT— PAYMENT  OF  DEBT- 
ATTORNEY'S  FEES. 

1.  A  complaint  in  a  suit  to  foreclose  a  mort- 
gage, drawn  on  the  theory  that  there  is  but  one 
debt,  and  containing  the  usual  allegations  as  to 
the  execution  and  nonpayment  of  the  note  which 
the  mortgage  was  given  to  secure,  is  not  demur- 
rable on  the  ground  that  it  contains  unneces- 
sary allegations  concerning  the  delivery  of  the 
original  note  to  defendant  by  mistake,  and  the 
execution  of  a  series  of  notes  in  renewal  of  the 
original  after  it  became  due,  and  the  execution 
of  a  new  note  outside  of  the  series,  which  was. 
substantially  a  copy  of  the  original  note,  and 
intended  to  take  the  place  of  it. 

2.  A  mortgagor  executed  a  series  of  notes  in 
renewal  of  the  original  note  secured  bj;  the 
mortgage  after  it  became  due.  and  the  original 
was  returned  to  him,  marked  "Paid."  In  addi- 
tion to  the  series,  he  executed  a  new  note,  which 
was  substnutinlly  a  copy  of  the  original,  with 
the  intention  thut  it  should  take  the  place  of  the 
original,  and  be  attached  to  the  mortgage,  which 
was  not  canceled,  and  no  request  to  have  it 
satisfied  of  record  was  ever  made.    Eel4,  that 
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the  orldnal  debt  secnred  hy  the  mortga'^e  was 
not  extinguished. 

3.  A  decree  allowing  $100  as  a  reasonable  at- 
torney's fee  in  a  suit  to  foreclose  a  mortgage 
for  $500  was  warranted,  where  no  part  of  tlie 
principal  was  paid,  and  the  mortgage  provided 
for  the  payment  of  "coimscl  fees  at  the  rate  of 
per  cent,  on  the  amount  found  due." 

Commissioners'  decisloB.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  L.  H.  Bonestell  against  W.  A. 
Bowie  and  others.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

Nowlln  &  Fassett,  for  appellants.  C.  K. 
Bonestell,  for  respondent 

GRAY,  0.  Appeal  from  a  Judgment,  and 
from  an  order  denying  defendants'  motion 
for  a  new  trial.  This  is  an  action  on  a  prom- 
issory note,  and  to  foreclose  a  mortgage  giv- 
en to  secure  the  payment  of  the  same.  The 
original  complaint  was  filed  February  24, 
1S96.  The  note  sued  on  was  dated  Febru- 
ary 11,  1802,  and  was  due  60  days  after  date. 

1.  The  first  point  urged  on  appeal  is  di- 
rected to  the  action  of  the  court  In  overrul- 
ing the  demurrer  to  the  third  amended  com- 
plaint. Three  amended  complaints  were  fil- 
ed in  the  case,  and  the  first  allegation  of 
each  of  them,  as  well  as  of  the  original  com- 
plaint, was  as  follows:  "That  on  the  11th 
day  of  February,  1892,  the  defendant  W.  A. 
Bowie  executed  to  plaintiff  a  promissory  note 
in  the  words  and  figures  following,  to  wit." 
And  then  follows  a  copy  of  the  note  upon 
which  the  action  is  based,  the  same  being 
i<lentical  In  the  original  and  all  of  the  amend- 
ed complaints.  Beyond  any  question,  the 
third  amended  complaint,  filed  October  7, 
ISOO,  upon  which  the  action  was  tried,  stat- 
ed the  same  cause  of  action  as  the  original 
and  other  amended  complaints.  It  is  equal- 
ly beyond  qtiostion  that  tlie  basis  of  the  ac- 
tion, as  set  forth  in  the  third  amended  com- 
plaint, was  the  original  note  alleged  to  have 
been  executed  February  11,  1802.  There  was 
but  one  note  in  the  case  oxocuted  on  that 
date,  so  that  it  Is  not  possible  to  construe 
the  complaint,  or  any  amended  complaint  as 
being  based  on  any  copy  or  renewal  of  that 
note.  The  third  amended  couiplaint  con- 
tains tlie  allegations  usual  in  a  suit  brought 
to  foreclose  a  mortgage,  and  also  some  alle- 
gations of  evidentiary  matter  which  may  be 
treat<>d  as  surplusage.  Of  this  latter  class 
are  the  allogntlons  concerning  the  delivery 
by  mistake  of  the  original  note  to  defendant, 
and  the  execution  of  a  series  or  succession 
of  notes  In  renewal  of  the  original  after  it 
became  due,  and  also  the  execution  of  a 
new  note  outside  of  said  series,  which  was 
Bnl)8tantlally  a  copy  of  the  original,  and  In- 
tended to  take  the  place  of  it  after  said 
original  had  been  delivered  up  by  mlstalco 
as  aforesaid.  These  allegntions  could  have 
been  omitted  from  the  complaint,  to  the  im- 
provement thereof  as  a  pleading,  and  yet 


they  did  not  render  It  amenable  to  any  ob- 
jection Included  In  the  demurrer  to  the  third 
amended  complaint  This  complaint  stated 
a  cause  of  action  In  foreclosure,  and  did  not 
state  or  attempt  to  state  any  cause  of  action 
for  the  correction  of  a  mistake.  There  was 
a  distinct  allegation  of  nonpayment  of  the 
$oOO  evidenced  by  the  note  first  set  out  In 
the  complaint,  and  which  the  mortgage  was 
given  to  secure,  and  It  was  entirely  unnec- 
essary to  allege  nonpayment  of  any  subse- 
quent note,  or  to  make  any  other  reference 
thereto.  The  complaint  was  drawn  on  the 
theory  that  there  was  but  one  Indebtedness 
secured  by  the  mortgage,  or  represented  by 
any  or  all  of  the  notes,  and  to  allege  the  non- 
payment of  this  once  was  sufficient  It  is 
alleged  in  the  complaint  that  the  note  in  suit 
bad  been  "by  mistake  surrendered  to  one  ot 
the  defendants,  and  marked  'Paid,' "  but  it 
does  not  necessarily  follow  from  this  allega- 
gation  that  either  the  note  or  mortgage  was 
In  fact  paid  or  extinguished.  The  allegation 
of  nonpayment,  with  the  other  allegations 
of  the  complaint  show  a  present  subsisting 
debt  and  a  mortgage  securing  the  same;  and 
no  allegation  of  any  renewal  of  the  mortgage 
was  necessary.  We  have  seen  that  the  cause 
of  action  in  the  original  and  amended  com- 
plaints is  Identical,  and  that  the  action  was 
commenced  within  four  years  after  the  note 
in  suit  fell  due.  The  complaint  therefore 
shows  on  its  face  that  the  cause  of  action  is 
not  barred  by  the  statute  of  limitations.  The 
demurrer  to  the  third  amended  complaint 
was  properly  overruled. 

2.  Appellant  contends  that  the  evidence 
shows  that  the  note  which  the  mortgage  was 
given  to  secure  was  paid  off  and  extlugulshed 
by  another  note,  and  that  the  mortgage  was 
not  in  any  way  renewed,  and  did  not  by  its 
terms  secure  any  obligation  other  than  the 
original  note;  and  thereiore  defendants'  mo- 
tion for  a  nonsuit  should  have  been  granted, 
and  the  finding  of  nonpayment  is  not  support- 
ed by  the  evidence.  The  evidence  showed 
that  when  the  original  note  fell  due  it  was 
in  the  hands  of  the  Taliant  Banking  Com- 
pany. The  accrued  Interest  was  then  paid  by 
defendant  Bowie,  and  a  new  note  was  given 
by  hhn  to  Bonestell  &  Co.  for  $500,  dated 
April  11.  1802,  and  payable  In  00  days  there- 
after. This  note  was  delivered  to  the  cashier 
of  the  bank,  who  received  It  as  the  agent  of 
plaintiff,  and  thereafter  delivered  the  original 
note  to  defendant  Bowie;  the  same  bearing, 
stamped  ou  the  face  thereof,  the  words:  "Tal- 
iant Banking  Company.  Paid."  This  original 
note  was  thereafter  kept  by  Bowie,  and  by 
him  placed  in  evidence  at  the  trial.  On  the 
maturity  of  the  second  note  it  was  exchanged 
for  a  third,  tlie  second  being  surrendered  as 
the  original  had  been  before,  and  thereafter 
similar  exchangee  were  made,  new  notes  be- 
ing executed,— some  18  or  20  of  them  alto- 
gether,—and  each  exchanged  for  the  one  Im- 
modiateiy  preceding  it  in  date  of  execution. 
Tlie  interest  on  the  original  $500  indebtedness 
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was  paid  up  to  some  time  In  June,  18M,  bat 
the  principal  and  Interest  since  tbat  date  have 
not  been  paid,  and  the  mortgage  has  not  been 
satisfled  of  record.  The  testimony  of  defend- 
ant Bowie  tended  to  show  that  the  second 
note  was  given  In  payment  and  extinguish- 
ment of  the  original  note  and  indebtedness. 
It  appears,  however,  that,  some  time  after  the 
original  bad  been  surrendered  to  Bowie,  he 
signed  and  delivered  to  plaintiff's  agent, 
Poan,  a  new  note,  other  and  in  addition  to  the 
regular  series  hereinbefore  referred  to.  This 
new  note  was  Introduced  In  evidence  at  the 
trial,  and  proved  to  be,  substantially,  a  copy 
of  the  original  note.  Bowie  testified  that  he 
signed  this  copy  note  with  the  understanding 
that  it  was  one  of  the  renewal  notes,  that  he 
had  no  knowledge  whatever  that  it  was  to  be 
substituted  for  the  original,  and  that  It  was 
not  dated  at  all  when  he  signed  it.  In  regard 
to  this  copy  note,  Doan,  who  acted  In  the  mat- 
ter as  the  agent  of  plaintiff,  testified  to  facts 
which  tend  strongly  to  show  that  it  was  not 
the  understanding,  even  of  the  defendant 
himself,  tbat  the  original  Indebtedness  was 
canceled  by  the  giving  of  the  subsequent 
notes.  In  support  of  the  decision  of  the  trial 
court,  this  testimony  of  Doan  must  be  talceu 
as  true,  and  it  shows  that  defendant,  witli 
full  knowledge,  signed  and  delivered  a  new 
note  which  was  a  copy  of  the  original,  and 
was  to  be  substituted  for  mich  original  and 
attached  to  the  mortgage.  This  act  of  de- 
fendant was  a  broad  admission  of  liability  on 
the  original  note,  as  well  as  on  the  mortgage, 
and,  coupled  with  the  fact  that  the  mortgage 
was  not  in  fact  canceled,  and  no  request  was 
made  to  have  it  satisfied  of  record,  we  deem 
it.  In  view  of  the  law  governing  the  question, 
amply  sufficient  to  support  the  finding  of  the 
court  that  the  original  note  was  not  extin- 
guished by  any  subsequent  note,  as  well  as  to 
Justify  the  court's  action  In  denying  the  mo- 
tion for  a  nonsuit  The  rule  of  law  applica- 
ble to  the  case  seems  to  be  that  the  note  of 
a  debtor  or  of  a  third  party,  If  not  itself  paid, 
dors  not  constitute  a  payment,  unless  received 
by  the  creditor  under  an  express  agreement 
to  accept  It  as  an  absolute  payment.  "The 
presumption  is  not  In  favor  of  its  being  re- 
ceived as  payment."  DIngley  v.  McDonald, 
124  Cai.  SO,  50  Pac.  700;  Savings  Bank  of 
San  Diego  Co.  v.  Central  Market  Co.,  122  Cal. 
33.  54  Pac.  273;  Dellapiazza  v.  Foley,  112 
Cal.  380,  386,  44  Pac.  727;  Society  v.  Burnett, 
lOG  Cal.  514,  528,  39  Pac.  022,  92.j:  Stein- 
hart  V.  Bank,  04  Cal.  3fi2,  20  Pac.  717; 
Comptoir  D'Escompte  de  Paris  v.  Dresbach, 
78  Cal.  15,  20.  20  Pac.  28,  30;  Welch  v.  Alllng- 
ton,  23  Cal.  322.  That  the  original  note  was 
surrendered,  and  marked  "Paid"  on  Its  face, 
was  not  conclusive  evidence  of  the  extinguish- 
ment of  the  debt  whicli  the  mortgage  was 
given  to  secure.  In  Welch  v.  Alllngton,  su- 
pra, the  origmal  had  been  surrendered  on  the 
execution  of  the  new  note,  and  in  Stelnhart  v. 
Bank,  supra,  the  original  was  marked  "Can- 


celed," and  yet  it  was  held  in  both  these 
cases  that  the  original  debt  was  not  extin- 
gulshed. 

3.  The  mortgage  provided  that  on  fore- 
closure a  decree  might  be  bad  that  out  of  the 
proceeds  of  the  foreclosure  sale  there  might 
be  retained  the  principal  and  interest  of  the 
note,  together  with  the  costs  and  charges  ot 
making  such  sale,  and  of  suit  for  foreclosure, 

hicluding  counsel  fees,  at  the  rate  of  

per  cent,  upon  the  amount  which  may  be 
found  to  be  due.  The  decree  provides  that 
said  commissioner,  out  of  the  proceeds  of 
such  sale,  may,  among  other  things,  pay  to 
plaintiff  the  sum  of  $100  attorney's  fees.  The 
court  bad  In  the  findings  fixed  this  sum  of 
$100  as  a  reasonable  attorney's  fee,  and  it 
was  recited  in  the  decree  that  the  same  was 
secured  by  the  mortgage.  The  provleions 
of  the  decree  in  respect  to  the  attorney's 
fee  were  warranted  by  the  provisions  of  the 
mortgage  above  set  forth.  Alden  v.  Pryal, 
60  Cal.  215;  O'Keal  t.  Hart,  llC  CaL  CO, 
48  Pac.  67. 

4.  The  decision  is  not  against  law,  as  the 
findings  dispose  of  all  the  material  issues.  It 
was  necessary  to  find  only  on  ultimate  facts 
alleged  on  the  one  hand,  and  denied  on  the 
other,  in  the  pleadings.  It  was  not  necessary 
to  find  on  those  facts  stated  in  the  pleadings 
which  were  merely  evidentiary  of  the  ulti- 
mate facts  in  the  case.  Tiie  Judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    HAYNES,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
aiipealed  from  are  alllrmcd. 


12S  Cal.  S$g 
ANAHEIM  TTNION  WATER  CO.  et  al.    t. 
JURUPA  LAND  &  WATER  CO. 
et  ai.     (L.  A.  GOO.) 

(Supreme  Court  of  California.     May  12,  1900.) 

CHANGE    OP    VENUE  —  DISQUALIFICATION    OF 
JUDGE— RESIDENCE   OF   PARTIES— CON- 
VENIENCE OF  PARTIES. 

Under  Code  Civ.  Proc.  §  3!IS,  requiring 
transfer  of  an  action  for  trial  to  the  nearest  or 
most  accessible  court  whenever  the  judse  is  dis- 
qualified, it  was  the  duty  of  a  judge,  when  such 
disqualification  was  shown,  and  request  made 
t  change  the  venue,  to  immediately  transfer 
su.li  case,  without  exercise  of  further  discre- 
tion than  to  transfer  such  case  to  the  most  ac- 
cessible court,  if  the  nearest  court  could  not  be 
as  easily  reached,  and  without  regard  to  the  res- 
idence or  convenience  of  the  parties. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Orange  county. 

Action  by  the  Anaheim  Union  Water  Com- 
pany and  others  against  the  Jurupa  Land  & 
Water  Company  and  others.  From  an  order 
changing  the  place  of  trial  without  consider- 
ing the  residence  and  convenience  of  the  par- 
ties, the  Jurupa  Land  &  Water  Company  and 
other  defendants  appeal.    Afiirmed. 
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Collier  &  Evans,  Byron  Waters,  P.  S.  Cas- 
tleman,  R.  E.  Houghton,  Houghton  &  Hough- 
ton, and  E.  W.  Freeman,  for  appellants. 
Chapman  &  Hendrlck,  A.  W.  Hntton,  Richard 
Melrose,  and  B.  B.  Keecb,  for  respondents. 

COOPER,  0.  This  appeal  is  by  certain  de- 
fendants from  an  order  made  by  the  superior 
conrt  of  the  connty  of  Orange,  changing  the 
place  of  trial  from  said  county  to  the  superior 
conrt  of  Los  Angeles  connty.  The  order  was 
made  at  the  request  of  plalntlCFs  upon  affida- 
vit showing  that  the  judge  of  the  superior 
eoart  of  Orange  connty  was  disqualified  by 
reason  of  personal  Interest  In  the  corporation 
plaintiff.  The  fact  that  the  judge  was  dls- 
quallfled  was  conceded,  but  upon  the  hearing 
of  the  motion  affidavits  were  filed  on  behalf 
of  certain  defendants  tending  to  show  that  it 
would  be  more  convenient  and  less  expensive 
for  the  defendants  maUng  the  application  to 
bave  the  case  transferred  either  to  the  sn- 
perior  conrt  of  Son  Bernardino  or  of  River- 
side county.  These  affidavits  did  not  tend  to 
show  that  the  superior  court  of  the  county  of 
lios  Angeles  was  not  the  nearest  and  most 
accessible  conrt  to  the  superior  court  of  Or- 
ange county;  but  the  defendants  who  have 
appealed  claim  that  the  court  must  take  into 
consideration  the  residence  of  defendants  and 
their  witnesses,  and  the  convenience  of  wit- 
nesses, in  determining  which  is  the  most  ac- 
cessible court,  and  transfer  the  cause  to  such 
court  We  do  not  think  this  the  correct  in- 
terpretation of  the  statute.  It  Is  provided 
In  the  Code  of  Civil  Procedure  (section  398) 
that  where,  from  any  reason,  the  judge  of  the 
court  where  the  action  Is  pending  is  disqual- 
ified, and  the  parties  do  not  agree  as  to  the 
conrt  to  which  the  place  of  trial  shall  be 
changed,  then  the  action  "must  be  transferred 
for  trial  •  ♦  •  to  the  nearest  or  most  ac- 
cessible court  where  the  like  objection  or 
causes  for  making  the  order  does  not  exist." 
There  was  no  question  as  to  the  disqualifica- 
tion of  the  judge,  and  the  parties  did  not 
agree  as  to  where  the  action  should  be  trans- 
ferred for  triaL  The  case  was  clearly  such 
that  It  was  the  plain  statutory  duty  of  the 
judge  to  transfer  the  cause  to  the  nearest 
or  most  accessible  court  It  was  said  by  this 
court  In  construing  said  section  398,  in  Krum- 
diek  V.  Crump,  98  CaL  119,  32  Pac.  800: 
"There  should  have  been  no  postponement  on 
account  of  the  absence  of  the  defendant  no 
continuances,  no  time  given  for  the  filing  of 
briefs,  no  holding  under  advisement  no  enter- 
taining of  any  counter  motion  based  upon 
grounds  calling  for  the  exercise  of  judicial 
discretion.  The  plain  injunction  of  the  stat- 
ute leaves  the  disqualified  judge  In  such 
cases  no  discretion.  He  has  but  one  thing 
to  do,  and  it  Is  his  duty  to  do  that  thing  at 
once."  It  Is  claimed  that  since  the  decision 
in  Krumdlck  v.  Crump  the  words  "or  most 
accessible"  have  been  added  to  the  section 
by  amendment  and  that  the  decision  for  this 
«lP.-8 


reason  does  not  apply.  We  think  tbe  deci- 
sion applies,  and  that  the  words  "most  ac- 
cessible" refer  to  and  mean  most  accessible 
from  the  court  in  which  the  action  is  pend- 
ing. The  word  "nearest"  clearly  means  the 
court  nearest  to  the  court  in  which  the  ac- 
tion is  pending.  The  words  "most  accessi- 
ble" mean  that,  in  case  the  nearest  court 
cannot  on  account  of  mountainous  roads  or 
want  of  railroad  communication,  be  reached 
as  easily  as  some  other  court  having  railroad 
or  other  communication,  then  the  court  may 
transfer  the  action  to  the  most  accessible 
court  to  the  court  from  which  it  is  trans- 
ferred, although  it  may  not  be  the  nearest 
Tbe  statute  says  the  action  must  be  trans- 
ferred to  the  nearest  or  most  accessible  court 
In  this  case  the  transfer  was  made  to  tbe 
nearest  court  and  the  court  clearly  had  the 
right  to  so  transfer  it  The  order  also  recites 
that  the  court  to  which  the  action  was  trans- 
ferred is  tbe  most  accessible.  It  Is  presumed 
that  an  action  will  always  be  brought  in  the 
proper  county;  that  the  proper  connty  is  the 
most  convenient  for  all  parties;  that  if,  for 
any  reason,  it  cannot  be  tried  in  the  county 
in  which  it  is  brought  the  nearest  or  most 
accessible  county  to  the  county  in  which  the 
action  is  pending  is  the  nearest  or  most  ac- 
cessible to  the  parties.  After  the  action  has 
been  so  transferred  to  a  court  In  which  the 
judge  is  qualified,  all  matters  may  be  beard 
and  determined  by  blm.  If  the  convenience 
of  witnesses  and  the  ends  of  justice  would 
be  promoted  by  a  change  of  venue,  the  judge 
will  bear  and  pass  upon  a  proper  motion  for 
such  change.  We  do  not  think  the  statute 
contemplates  that  a  judge  who  is  disqualified 
shall  hear  evidence  and  pass  upon  a  motion 
which  may  very  materially  affect  the  rights 
of  the  litigants.  But  If  we  were  to  assume 
that  by  the  affidavits  the  defendants,  who 
have  appealed,  moved  for  an  oi-dor  changing 
the  place  of  trial  to  San  Bernardino  or  River- 
side county,  and  that  the  disqualified  ]ud;;e 
could  pass  upon  such  motion,  tbe  order  would 
have  to  be  upheld,  as  there  would  not  appear 
to  have  been  any  abuse  of  discretion. 

It  does  not  appear  how  many  plaintiffs 
there  are  in  the  case.  It  does  appear  that 
there  are  over  250  defendants,  and  only  some 
45  joined  in  the  motion.  The  affidavits  filed 
are  contradictory  as  to  which  county  would 
be  the  most  convenient  for  wituesses,  San 
Bernardino  or  Riverside,  and  does  not  set 
forth  the  names  of  the  witnesses,  nor  what 
the  defendants  expect  to  prove  by  either  of 
them.  The  names  of  stx  attorneys  or  firms 
are  signed  to  the  notice  of  aiii)val,  but  there 
is  nothing  In  the  record  to  show  what  de- 
fendant or  defendants  either  of  them  repre- 
sents, except  it  appears  that  Collier  &  Evans 
represent  some  35,  whose  names  are  given 
in  the  afiid.avit  of  Lyman  Evans  contained  in 
the  record.  It  does  appear  that  many  de- 
fendants are  represented  by  other  attorneys, 
and  that  these  defendants  were  not  parilca 
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to  the  motion,  and  bave  not  appealed  from 
the  order.  We  advise  that  tbe  order  be  af- 
firmed. 

We  concur:    HAYNES,  C;  GRAY,  0. 

PEK  CURIAM.    For  the  reasons  glTen  In 
the  foregoing  opinion,  the  order  Is  affirmed. 


128  Cal.  493 

FISHER  T.  ZUMWALT.     (Sac.  682.) 

(Supreme  Court  of  California.     May  4,  1900.) 

NUISANCES  —  PUBLIC  AND  PRIVATE  —  ABATE- 
MliNT— SI.V1ILAR  .MANAGEMENT  —  EXCLUDING 
TESTIMONY— EQUITY  CASES— JURY— VERDICT 
— APPEAl,  AND  ERROR. 

1.  Under  Code  Civ.  Proc.  §  731,  providing 
that  an  action  may  be  brought  for  a  nuisance 
by  any  person  whose  property  is  injuriously  af- 
fected or  whose  personal  enjoyment  is  lessened 
by  the  nuisance,  wliore  defendant  had  erected 
a  creamery,  and  a  nuisance  was  caused  by  the 
odors  from  refuse,  affecting  a  number  of  per- 
sons, plaintiff,  being  spociallj-  affected  by  its 
proximity  to  his  home,  can  maintain  an  action  in 
his  private  capacity  to  abate  the  nuisance. 

2.  In  an  action  to  abate  a  uuL-iance  caused  by 
odors  arising  from  refuse  of  a  creamery,  it  was 
not  error  to  exclude  defendant's  testimony  as  to 
how  the  management  of  his  creamery  and  the 
premises  about  it  compared  witli  the  mauafje- 
ment  of  other  creameries  and  the  premises  about 
them,  as  such  nianai;oment  was  no  defense. 

3.  The  verdict  of  a  jury  in  an  equity  case  be- 
ing only  advisory  to  the  court, — it  liliug  its  own 
hndiugs  and  deeisioiis, — a  refusal  to  give  instruc- 
tions was  not  snilieii'nt  to  reverse  a  judgment 
on  appeal;  for  the  correelness  of  the  decision  of 
the  court,  and  not  the  proiwsitious  of  law  giv- 
en for  the  guidance  of  tlie  jury,  are  then  to  be 
determined. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Tulare  county. 

Action  by  C.  H.  Fisher  against  D.  K.  Zum- 
walt  to  abate  a  nuisance.  From  a  verdict 
iu  favor  of  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  defendant 
appeals.     Atiirmcd. 

U.  T.  Clotfelter,  for  appellant  B.  O.  Lar- 
klns,  for  respondent. 

COOPER.  C.  Action  to  abate  a  nuisance 
ami  for  d.iuiases.  Plaintiff  obtained  judg- 
ment, and  from  this  Judijinent,  and  an  order 
<Ienylng  his  motion  for  a  new  trial,  defend- 
ant appeals. 

The  plaintiff  and  defendant  are  nelgh- 
l>ors,  and  have  for  a  long  time  lived  in  the 
same  community.  In  the  year  1S03  the  de- 
fendant erected  on  his  own  land  a  cream- 
eiy,  for  the  puri)ose  of  manufacturing  but- 
ter and  cheese.  This  creamery  is  located 
near  a  public  highway,  and  in  a  thlckly- 
IMjpulated  portion  of  the  county  of  Tulare; 
there  being  many  farmhouses  in  the  vicin- 
ity, and  some  80  people  living  within  a  ra- 
dius of  three  miles  therefrom.  After  the 
erection  of  said  creamery,  and  imtil  after  the 
commencement  of  this  action,  the  defendant 
permitted  the  refuse—whey,  milk,  and  debris 
—to  accumulate  In  certain  tanks,  troughs, 
and  ditches,  and  to  stand  so  as  to  become 
sour  and  putrid,  in  such  manner  as  to  throw 


off  vile  and  noztona  odors  and  gaaea,  very 
offensive  to  the  senses  and  dangerous  to  the 
health  of  plaintiff  and  his  family  and  all 
others  living  In  the  Immediate  vicinity.  The 
plaintiff  lives  on  bis  own  farm,  only  a  short 
distance  from  said  creamery,  and  nearer 
thereto  than  any  other  resident  of  the  neigh- 
borhood, and  therefore  he  and  his  family 
are  more  exposed  to  the  said  unwholesome 
and  noxious  g^ses  than  any  one  else.  The 
said  odors  and  stenches  pollute  the  air  in 
and  about  the  dwelling  bouse  of  plaintiff, 
and  at  times  render  it  unfit  for  occupation, 
causing  plaintiff  great  distress  and  Inconven- 
ience. There  is  no  controversy  as  to  the 
fact  that  the  creamery,  as  it  has  been  and 
was  maintained  at  the  time  oi  the  com- 
mencement of  the  action,  Is  a  nuisance,  but 
defendant  claims  that  It  is  a  public  nui- 
sance, and  that  it  affects  all  the  people  of 
the  neighborhood,  and  that  the  nuisance  Is 
not  especially  Injurious  to  plaintiff;  that  the 
damage  is  not  different  in  kind  or  character 
from  that  suffered  by  the  general  public; 
and  that  for  this  reason  the  plaintiff,  In  his 
private  capacity,  cannot  maintain  the  action. 
This  question  presents  the  main  and  con- 
trolling point  in  the  case.  There  is  no  doubt 
but  that  there  are  many  nuisances  which 
may  occasion  an  injury  to  an  individual  for 
which  an  action  will  not  lie  by  blm  in  his 
private  capacity,  unless  he  can  show  special 
damage  to  his  person  or  property,  differing 
In  kind  and  degree  from  that  which  is  sus- 
tained by  other  persons  who  are  subjected 
to  similar  Injury.  Among  such  may  be 
mcntioucd  the  invasion  of  a  common  and 
public  rifcht  which  every  one  may  enjoy, 
such  as  the  use  of  a  highway  or  canal  or 
public  landing  place.  But  this  class  of  nui- 
sances is  confined  in  most  cases  to  where 
tliere  has  been  an  invasion  of  a  right  which 
Is  common  to  every  person  In  the  commu- 
nity, and  not  to  where  the  wrong  has  been 
dono  to  jirlvate  property,  or  the  private 
rights  of  individuals,  although  many  individ- 
uals may  have  been  injured  In  the  same 
manner  and  by  the  same  means.  In  the  one 
case  the  Invasion  is  of  a  public  right  whicli 
injures  many  Individuals  In  the  same  man- 
ner, although  it  may  be  In  different  degrees. 
In  the  other  case  no  public  or  common  right 
is  invaded,  but  by  the  one  nuisance  the  pri- 
vate rights  and  proi>erty  of  many  persons 
are  injured.  Because  the  nuisance  affects 
a  great  number  of  persons  in  the  same  way. 
It  cannot  conclusively  be  said  that  it  is  a 
pui)llc  nuisance,  and  nothing  more.  The 
fact  that  a  nuisance  is  public  does  not  de- 
prive the  individual  of  his  action  in  cases 
where,  as  to  him.  It  is  private,  and  obstructs 
the  free  use  and  enjoyment  of  his  private 
property.  Blanc  v.  Klunipke,  29  Cal.  160; 
Yolo  Co.  V.  City  of  Sacramento,  36  Cal.  195. 
It  is  provided  in  Code  Civ.  Proc.  S  731: 
"Anything  wliieh  Is  injurious  to  health,  or 
indecent,  or  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property,  so  as 
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to  interfere  with  the  comfortable  enjoyment 
of  life  or  property,  ia  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be 
brought  by  any  person  whose  property  is 
injuriously  affected,  or  whose  personal  en- 
joyment is  lessened  by  the  nuisance;  and  by 
the  Judgment  the  nuisance  may  be  enjoined 
or  abated,  as  well  as  damages  recovered." 
It  Is  said  in  Wood,  Nuis.  (3d  Kd.)  §  671:  "So, 
too,  in  the  case  of  a  noxious  trade  upon  a 
highway,  but  away  from  habitations,  so  long 
as  every  person  sustains  a  common  injury, 
only,  therefrom,  as  by  being  annoyed  by  its 
offensive  and  unwholesome  smells,  it  is 
pnrely  a  public  injury;  but,  if  Its  effects 
extended  to  the  dwellings  or  places  of  busi- 
ness of  any  persons  to  such  an  extent  as  to 
render  their  occupancy  materially  uncom- 
fortable, then  it  becomes  a  private  nuisance 
to  those  whose  dwellings  or  places  of  busi- 
ness are  so  affected,  and  they  may  have 
their  action  therefor,  although  there  are 
many  persons  who  are  thus  affected,  and  the 
result  will  be  to  promote  a  multitude  of 
snits."  In  Parker  &  W.  Pub.  Health,  p.  253, 
S  216,  it  is  said,  in  speaking  of  offensive 
trades  in  public  cities  or  i>opulous  districts: 
"At  the  same  time,  to  those  living  upon  the 
street,  and  within  the  immediate  sphere  of 
the  noxious  influences.  It  is  both  a  public  and 
a  private  nuisance.  Those  individuals,  there- 
fore, to  whom  the  injury  Is  real  and  sub- 
stantial,—as,  for  example,  if  it  consists  in  im- 
paired health  of  the  individual  or  members 
of  his  family,— are  entitled  to  a  private  rem- 
edy for  the  damages  sustained,  and  for  the 
protection  of  their  special  Interests."  In 
Wesson  t.  Iron  Co.,  95  Mass.  95,  it  was  held 
that  an  action  could  be  maintained  by  an 
Individual  in  his  private  capacity  for  a  nui- 
sance to  his  dwelling  house,  caused  by  car- 
rying on  works  and  operating  machinery  in 
the  vicinity,  whicn  filled  the  air  with  smoke 
and  cinders,  and  rendered  It  offensive  and  in- 
Jnrlous  to  health,  although  many  persons  in 
the  vicinity  had  sustained  similar  Injuries. 
The  rule  Is  well  stated  by  Blgelow,  C.  J.  He 
says:  "But  it  will  be  found  that  in  all  these 
cases,  and  in  others  in  which  the  same  prin- 
ciple has  been  laid  down.  It  has  been  applied 
to  that  class  of  nuisances  which  have  caused 
a  hindrance  or  obstruction  in  the  exercise  of 
a  right  which  Is  common  to  every  person  In 
the  community,  and  that  it  has  never  been 
extended  to  cases  where  the  alleged  wrong 
Is  done  to  private  property,  or  the  health  of 
indivldnals  is  injured,  or  their  peace  and 
comfort  in  their  dwellings  is  Impaired,  by 
the  carrying  on  of  offensive  trades  and  occu- 
pations, which  create  noisome  smells  or  dis- 
turbing noises,  or  cause  other  annoyances 
and  Injuries  to  persons  and  property  in  the 
vicinity,  however  numerous  or  extensive 
may  be  the  Instances  of  discomfort,  incon- 
venience, and  Injury  to  persons  and  prop- 
erty thereby  occasioned.  »  •  •  But  It 
has  never  been  held,  so  far  as  we  know,  that 
In  cases  of  this  character  the  Injury  to  pri- 


vate property,  or  to  the  health  and  comfort 
of  individuals,  becomes  merged  in  the  public 
wrong,  BO  as  to  take  away  from  the  per- 
sons injured  the  right,  which  they  would 
otherwise  have,  to  maintain  actions  to  re- 
cover damages  which  each  may  have  sus- 
tained in  his  person  or  estate  from  the 
wrongful  act  Nor  would  such  a  doctrine 
be  consistent  with  sound  principle.  Carried 
out  practically,  it  would  deprive  persons  of 
all  redress  for  injury  to  property  or  health, 
or  for  personal  annoyance  and  discomfort. 
In  all  cases  where  the  nuisance  was  so  gen- 
eral and  extensive  as  to  be  a  legitimate  sub- 
ject of  a  public  prosecution;  so  that,  in  ef- 
fect, a  wrongdoer  would  escape  all  liability 
to  make  indemnity  for  private  injuries  by 
carrying  on  an  offensive  trade  or  occupation 
in  such  place  and  manner  as  to  cause  injury 
and  annoyance  to  a  sufficient  number  of  per- 
sons to  create  a  common  nuisance.  «  •  • 
The  rule  of  law  is  well  settled  and  familiar 
that  every  man  is  bound  to  use  his  own  prop- 
erty in  such  manner  as  not  to  injure  the 
property  of  another,  or  the  reasonable  and 
proper  enjoyment  of  it,  and  that  the  carry- 
ing on  of  an  offensive  trade  or  business, 
which  creates  noisome  smells  and  noxious 
vapors,  or  causes  great  and  disturbing 
noises,  or  which  otherwise  renders  the  oc- 
cupation of  property  in  the  vicinity  incon- 
venient and  uncomfortable,  is  a  nuisance  for 
which  any  person  whose  property  is  dam- 
aged, or  whose  health  Is  injured,  or  whose 
reasonable  enjoyment  of  his  estate  as  a 
place  of  residence  is  impaired  or  destroyed 
thereby,  may  well  maintain  an  action  to  re- 
cover compensation  for  the  Injury."  In 
Francis  v.  Schoellkopt,  63  N.  Y.  154,  it  waa 
held  that  plaintiff,  as  an  Individual,  might 
maintain  an  action  against  defendant  for  a 
nuisance  for  carrying  on  a  tannery  in  the 
vicinity  of  plaintiff's  lot,  and  boiling  putrid 
animal  matter  in  such  a  way  as  to  create 
offensive  smells,  so  as  to  render  the  house  of 
plaintiff  unfit  for  habitation.  It  was  held 
that  it  was  no  defense  that  the  nuisance  was 
common,  and  affected  other  houses  in  the 
same  way.  In  the  opinion  the  court  said: 
"The  Idea  that  If  by  a  wrongful  act  a  serlouH 
injury  is  inflicted  upon  a  single  Individual 
a  recovery  may  be  had  therefor  against  the 
wrongdoer,  and  that  If  by  the  same  act  num- 
bers are  so  Injured  no  recovery  can  be  had 
by  any  one,  Is  absurd.  This,  stripped  of  its 
verbiage.  Is  the  ground  of  the  motion.  It  Is 
said  that  holding  the  defendant  liable  to 
respond  in  damage  to  each  one  injured  will 
lead  to  a  multiplicity  of  suits.  This  Is  true, 
but  it  is  no  defense  to  a  wrongdoer,  when 
called  upon  to  compensate  for  the  damage 
sustained  by  his  wrongful  act,  to  show  that 
he  by  the  same  act  inflicted  a  like  injury 
upon  a  large  number  of  persons.  The  posi- 
tion is  not  sustained  by  any  authority." 
The  supreme  court  of  Ohio,  In  Story  v.  Ham- 
mond, 4  Ham.  377,  held  that  a  private  action 
might  be  brought  for  a  nuisance,  caused  by 
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tbe  erection  of  a  dam  -whlcb  rendered  the 
atmosphere  In  the  comuiunlty  impure  and 
unhealthy.  The  defendant  claimed  that  the 
alleged  nuisance  was  public,  and  that  plain- 
tifr  conld  not  maintain  the  action.  The  court 
said  of  this  defense:  "The  defense  set  up 
is  entirely  without  foundation.  If  a  man 
were  to  sally  forth  into  the  public  streets  of 
a  town  and  commit  an  assault  and  battery 
upon  every  person  he  met,  it  would  hardly 
be  competent  for  him,  in  a  suit  by  an  indi- 
vidual for  special  daniagcs,  to  set  up  as  a 
defense  thnt  he  had  not  only  beat  the  plain- 
tiff, but  had  also  beat  the  whole  town.  Or 
If  a  man  was  to  poison  a  reservoir  of  water 
for  the  supply  of  a  city,  and  tliereby  create 
a  general  sickness  among  the  inliabitants,  it 
would  not  be  seriously  contondcd  that  the 
ningnltnde  of  the  olfcnse  was  a  l)ar  to  a  pri- 
vate action,  or,  in  other  words  that  the  de- 
fendant might  exculpate  himself  by  proving 
tiiat  he  had  not  only  poisoned  the  plaintiff, 
l)Ut  had  poisoned  all  the  inhabitants  of  the 
city."  In  Coke  Co.  v.  Thompson,  39  III.  (JOO, 
tlie  plalntilf,  as  an  individual,  had  obtained 
u  judgment  for  injuries  done  to  his  well  by 
the  defendant,  in  having  suffered  to  flow 
from  its  gas  works,  and  to  l>e  deposited  and 
placed  in  and  around  and  near  the  well,  cer- 
tain noxious  and  offensive  substances  used 
in  and  about  the  manufacture  of  gas  and 
coke.  The  defendant  claimed  that  the  facts 
showed  that  the  acts  complained  of  consti- 
tuted a  public  nuisance.  The  court  on  ap- 
peal at  first  sustained  this  view  and  reversed 
the  case.  A  rehearing  was  granted,  and  the 
judgment  affirmed.  In  the  opinion  on  re- 
iiearlng,  the  court  said:  "On  a  former  bear- 
of  this  cause,  we  were  of  opinion  this  posi- 
tion was  correct,  and  reversed  the  case.  A 
rehearing  baring  been  granted,  we  have  re- 
examined the  question,  and  find  considerable 
conflict  in  the  autliorities.  We  now  incline 
to  the  opinion  that  the  weight  of  authority 
is  In  favor  of  the  action."  It  would  be  use- 
less to  cite  further  extracts  as  illustrating 
ilie  rule  in  support  of  our  conclusion.  The 
following  additional  cases  are  to  the  effect 
tluit  this  kind  of  action  can  be  maintained: 
Kdss  V.  Butler,  1»  N.  J.  Eq.  294;  Cranford 
V.  TyiMvIi.  128  N.  Y.  341,  28  N.  E.  514;  Weir's 
.'  pix-al.  74  ra.  St.  230;  Lansing  v.  Smith,  4 
Wind.  10:  Knight  v.  Gardner,  19  Ijiw  T. 
iN.  S  )  ('.73;  LInd  v.  City  of  San  Luis  Obispo, 
100  Cal.  343,  42  Pac.  437,  and  cases  cited. 
Ill  view  of  what  has  been  said,  the  special 
lindings  of  the  Jury  are  not  in  conflict  with 
ilielr  general  verdict. 

The  defendant,  when  on  the  witness  stand, 
was  asked  by  his  counsel:  "How  does  tbe 
management  of  your  creamery,  and  tbe 
premises  about  It,  compare  with  tbe  man- 
jigement  of  other  creameries,  and  the  prem- 
ises about  them?"  The  court  sustained  an 
objection  made  by  plaintiff  to  this  question, 
and  It  is  claimed  the  ruling  was  error.  We 
think  the  ruling  was  clearly  correct.  It 
ivould  be  no  defense  to  defendant  U  be  could 


show  that  other  permnfl  were  Tlolating  the 
law.  Counsel  by  tbe  question  evidently  de- 
sired to  show  that,  although  defenuant  was 
doing  wrong,  yet  that  many  ottaera  were  do- 
ing the  same  thing. 

Counsel  argne  that  the  coart  erred  in  giv- 
ing certain  instructions  asked  by  plaintiff, 
and  refusing  others  asked  by  the  defendant. 
Without  discussing  the  question  as  to  the 
legal  propositions  involved  In  the  instruc- 
tions, it  is  Bufllcient  to  say  that.  If  error  was 
committed  in  tbe  respects  claimed,  it  would 
not  be  sufficient  ground  for  reversing  the 
judgment.  The  case  was  In  eqnlty.  The 
verdict  of  tbe  jury  was,  at  most,  only  ad- 
visory to  the  court,  and  the  court  filed  its 
own  findings  and  decision.  The  correctness 
of  the  decision  of  tbe  court,  and  not  the 
propositions  of  law  it  laid  down  for  the  guid- 
ance of  the  jury,  is  the  question  for  deter- 
mination here.  Schneider  ▼.  Brown,  85  CaL 
205,  24  Pac.  715;  Sweetser  v.  Dobbins,  65 
Cal.  D23,  4  Pnc.  540;  Richardson  v.  City  of 
Eureka,  110  Cal.  440,  42  Pac.  965;  Scheerer 
V.  Goodwin,  125  Cal.  154.  57  Pac.  780.  It 
follows  that  the  judgment  and  order  should 
be  affirmed,  and  so  we  advise. 

We  con<ur:    CIIIPMAN,  C;   HAYXES,  C. 

PER  CURIAM.  For  tlie  reasons  given  In 
tiie  foregoing  opinion,  Cie  Judgmuut  and  or- 
der are  alhrmcd. 

Its  Cal.  481 
n.\RrER  T.  GORDON.    (S.  F.  i.coa) 

(Snpri'nie  Court  of  C.ilitornia.  May  4,  1900.) 
APPEAL  AND  ERROH  —  PRESENTATION  OP 
QLKSTION  IN  TKiAL  OOUllT— BILL  OF  EXCEP- 
TIONS—bPKClFlCATlON  OF  ERROUS-CHATTrIL 
MOUTOAOKS-A(  TIO.N'  TO  RECOVER  POSSES- 
SION BY  iiOKTGAGEE. 

1.  .Stttt<iiu'iit8  made  by  plaintiff's  counsel  in 
opcuiuK  thi-  cast!  to  tlie  jury  cnuiiot  be  coii-sid- 
cred  ou  ri'viow  of  the  action  of  the  trial  court 
in  grnntiiiB  a  motion  for  nonsait  on  the  open- 
ing, where  snch  statements  were  not  made  one 
of  the  grounds  o£  the  motion. 

2.  No  errors  of  law  need  be  specified  In  a  bill 
of  exceptions  in  order  to  entitle  it  to  the  consid- 
eration of  an  appellate  court. 

3.  A  mortKHKee  in  a  chattel  morfcage  which 
provides  that  he  shall  be  entitled  to  iKjssession 
after  default  iniiy,  after  default,  maintain  re- 
plevin to  oiitain  possession  of  the  chattels, 
(hough  he  does  not  seek  to  foreclose  the  mort- 
gage in  such  action,  notwithstanding  Code  Civ. 
Proc.  §  72<>.  which  provides  that  tiiere  can  be 
but  one  action  for  the  recovery  of  a  debt,  or 
the  enforcement  of  any  right  secured  by  mort- 
gage on  personal  property. 

4.  The  question  whetlier  or  not  a  cause  of 
action  sot  out  in  plaintiff's  complaint  had  been 
previously  adjudicated  adversely  to  plaintiff  can- 
not i>e  considered  on  appeal  from  an  order  grant- 
ing a  nonsuit  on  plaintiff's  opening  to  the  jury, 
where  not  set  up  in  the  answer. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  J.  H.  Harper  against  0.  W.  Gor- 
don. From  a  Judgment  granting  a  nonsuit 
on  plaintiff's  opening  to  the  Jury,  he  appeals. 
Reversed. 
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F.  H.  Smithson  and  Carpenter  &  Black, 
for  appellant.  T.  W.  Nowlln,  for  respond- 
ent. 

CHIPMAN,  O.  Replevin.  Defendant  had 
Judgment  on  motion  for  a  nonsuit  upon  the 
opening  statement  of  counsel  for  plaintiff. 
Plaintiff  appeals  from  the  judgment,  by  bill 
of  exceptions. 

Tlie  complaint  sets  forth  the  ordinary  ac- 
tion of  claim  and  dellTery.  Counsel  for  plain- 
tiff in  his  opening  statement  stated  to  the 
court  the  nature  of  the  suit;  tbat  the  chattels, 
the  subject  of  the  action,  were  included  in  a 
chattel  mortgage  executed  by  defendant  to 
plaintiff's  assignor,  and  that  the  action  Is 
one  of  claim  and  dellrery,  based  solely  on 
said  mortgage;  that  "the  mortgage  contain- 
ed a  provision  that  the  party  of  the  first 
part  [defendant  in  this  action]  might  retain 
possession  of  said  personal  property  until 
default  of  the  payment  of  the  interest  or 
principal,  and  after  default  the  mortgagee 
[plaintiff  herein]  should  be  entitled  to  the 
possession  of  the  property  in  said  instru- 
ment described."  It  appeared,  also,  that  de- 
fault had  been  made,  and  that  defendant 
still  retained  possession.  It  was  conceded 
that  an  action  to  foreclose  the  mortgage  had 
been  brought,  and  had  been  dlsuiissed  up- 
on application  of  the  mortgagor  (defendant 
herein),  without  notice  to  plaintiff,  and 
without  any  trial  of  the  merits  of  the  ac- 
tion, and  "that  such  dismissal  of  said  ac- 
tion in  faror  of  said  defendant,  Gordon,  was 
duly  entered  and  recorded  on  the  23d  day  of 
>Iarch,  1?9(»."  It  does  not  clearly  apjjear 
whether  the  concession  last  above  stated 
was  made  before  or  after  the  motion  was 
made. 

Counsel  for  defendant  moved  for  a  nonsuit 
on  two  grounds:  "(1)  That  only  one  action 
can  be  maintained  for  the  foreclosure  of  a 
mortgage,  and  only  in  accordance  with  the 
Code  of  Civil  Procedure  (chapter  1,  tit.  10); 
•  •  *  and  (2)  that  the  suit  here  at  bar  is 
an  notion  of  replevin,  based  exclusively  upon 
a  mortgage  of  personal  property." 

1.  The  facts  stated  in  relation  to  the  bring- 
ing of  an  action  to  foreclose  the  mortgage, 
and  Its  dismissal,  cannot  be  considered,  as 
tliey  were  not  made  one  of  the  grounds  for 
the  motion.  Palmer  v.  Publishing  Co.,  90 
Cal.  UiS,  27  Pac.  21. 

2.  Respondent  claims  that  appellant  can- 
not be  heard,  because  he  failed  to  include 
any  specifications  of  errors  in  his  bill  of  ex- 
ceptions. No  specifications  were  necessary. 
Barfield  v.  Irrigation  Co.,  Ill  Cal.  118,  43 
Pac.  400. 

3.  Replevin  will  lie  in  a  case  like  the  pres- 
ent one.  Section  2927,  Civ.  Code;  Flinn  v. 
Ferry  (Cal.)  60  Pac.  434,  and  cases  there 
cited. 

4.  Section  72(5  of  the  Code  of  Civil  Proce- 
dure reads:  "There  can  be  but  one  action 
for  the  recovery  of  any  debt,  or  the  enforce- 
ment of  any  right  secured  by  mortgage  upon 


real  estate  or  personal  property,  which  ac> 
tlon  must  be  in  accordance  with  the  prov^ 
sions  of  this  chapter,"  etc.  The  point  now 
raised,  that  this  section  forbids  the  action, 
was  not  presented  in  the  case  above  noted, 
and  no  case  Is  cited  where  this  precise  ques- 
tion was  decided.  The  action  here  is  clear- 
ly not  to  recover  the  debt;  nor  do  we  think 
it  an  action  "for  the  enforcement  of  any 
right  secured  by  mortgage,"  in  the  sense 
intended  by  the  clause  restricting  the  ac- 
tion upon  a  debt  secured  by  mortgage  to 
foreclosure.  The  action  of  replevin  deter- 
mines only  the  right  of  possession.  Section 
2927  of  the  Civil  Code  recognizes  what  it 
was  always  competent  for  the  parties  to  do, 
to  wit  agree  that  the  mortgagee  might,  ei- 
ther before  or  after  condition  broken,  have 
possession.  The  section,  however,  makes 
the  condition  that  the  mortgagee  is  not  en- 
titled to  possession  "unless  authorized  by 
the  express  terms  of  the  mortgage,"  and  this 
agreement  may  be  entered  Into  after  the 
execution  of  the  mortgage.  Civ.  Code,  i 
2920,  defines  a  mortgage  to  be  "a  contract 
by  which  specific  property  is  hypothecated 
for  the  performance  of  an  act,  without  tlie 
necessity  of  a  change  of  possession."  The 
primary  purpose  of  the  mortgage  Is  to  se- 
cure the  payment  of  the  debt  by  creating  a 
lien  on  the  property.  The  object  of  fore- 
closure under  section  726,  Code  Civ.  Proc, 
Is  to  enforce  the  lien  by  subjecting  the  prop- 
erty to  sale.  The  Interest  of  the  mortgagee 
Is  not  enlarged  or  affected  by  the  fact  that 
he  Is  In  possession  under  the  mortgage.  He 
takes  possession  for  the  purpose  of  increas- 
ing his  security;  and  whether  he  does  this 
by  the  \-oluntary  act  of  the  mortgagor,  or 
by  action  upon  condition  broken,  the  debt 
remains  unpaid,  and  tlie  title  still  remains 
in  the  mortgagor.  The  agreement  as  to  pos- 
session is  but  an  incident  to  the  mortgage, 
and  unless  It  can  be  enforced  the  recognition 
given  it  by  tlie  Civil  Code,  supra,  would 
have  no  value.  Respondent  cites  an  Idaho 
case  holding,  under  a  statute  similar  to  ours, 
that  after  foreclosure  proceedings  have  been 
begun,  and  pending  foreclosure,  the  mort- 
gagee cannot  have  the  remedy  of  replevin. 
Ccdarhoim  v.  Loofborrow,  2  Idaho,  17C,  9 
Pac.  U41.  And  It  is  claimed  that  the  case 
is  authority  for  the  Judgment  here.  The 
facts  are  not  the  same  in  the  two  cases,  and 
hence  the  Idaho  case  does  not  apply.  But 
if  that  case  was  rightly  decided,  and  It 
should  be  held,  also,  that  before  foreclosure 
the  mortgagee  could  not  have  an  action  for 
possession  of  the  mortgaged  property,  It 
would  result  in  entirely  nullifying  the  agree- 
ment; for  the  mortgagee  could  not  have  pos- 
session either  before  or  after  foreclosure. 
The  statute  having  given  the  right  of  pos- 
session to  the  mortgagee  on  the  default  of 
the  mortgagor,  where  expressly  provided  for 
in  the  mortgage,  the  legislature  must  have 
Intended  that  the  right  might  be  enforced 
without  foreclosure.    It  is  so  held  in  many 
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■iHtci.  Jonea,  Chat  Mortg.  {}  430,  431.  705, 
706.  And,  In  our  opinion,  the  rule  is  not 
affected  by  onr  aectlon  726,  Code  Civ.  Proc. 
We  tblnk  the  plaintiff  should  have  been  per- 
mitted to  put  in  his  evidence.  If  it  be  true 
that  tiis  rights  under  the  mortgage  have  al- 
ready been  determined,  and  defendant  should 
set  up  the  defense  by  appropriate  answer, 
the  question  of  ree  Judicata  can  then  I>e 
properly  passed  upon.  As  the  matter  is  now 
before  us,  we  cannot  consider  that  question. 
The  Judgment  should  be  reversed. 

We  concur:    HAYNES,  C;   GRAY,  O. 

PE2B  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed. 


(128  Cal.  477) 

PBOPLB  T.  LINDA  VISTA  IRR.  DIST. 
(U  A.  699.)  > 

(Supreme  Court  of  California.     May  8,  1900.) 

OOTTRTS— STATE  STATUTES  —  CONSTRUCTION  — 
UNITED  STATES  SUPREME  COURT  DECISION- 
EFFECT— JUDGMENT  IN  REM— re:s  judicata 
—QUASI  PUBLIC  CORPORATIONS— ORGANIZA- 
TION—COLLATERAL  attack— STATUTES— VA- 
UDITT- TITLE. 

1.  A  state  court  of  last  resort  is  not  bonnd  by 
the  jadgrment  of  the  United  States  supreme 
court  construing  a  state  statute,  but  la  entitled 
to  constrae  the  same  according  to  Its  own  jadg- 
ment 

2.  Act  March  7,  1887,  authorized  the  organ- 
ization of  irrigation  districts;  and  St.  1889,  p. 
212,  confirming  proceedings  talcen  under  the  pn- 
or  act.  declared  the  manner  of  organization  and 
government  of  such  districts,  authorized  the  ac- 
quisition of  water  and  othw  i^operty,  and  pro- 
vided for  the  examination,  approval,  and  con- 
firmation of  proceedings  for  the  issuance  and 
sale  of  bonds  issued  thereunder,  declaring  that 
tlw  notice  of  suit  for  such  confirmation  should 
state  the  time  and  place  of  hearing,  and  that 
any  person  interested  in  the  organization  of  such 
district,  or  in  proceedings  for  the  issuance  and 
sale  of  the  twnds,  might  appear  and  answer  or 
demur  to  the  petition.  Beta,  that  a  proceeding 
brought  nnder  the  latter  act  for  confirmation  of 
proceedings  taken  in  the  organization  of  an  irri- 
gation district,  and  for  a  declaration  of  the  va- 
Udity  of  bonds  issued,  was  a  proceeding  in  rem, 
to  wliich  the  state  might  have  made  itself  a  par- 
ty, and,  not  having  appeared,  a  judgment  val- 
idating the  proceedings  was  res  judicata  against 
it,  and  hence  it  could  not  thereafter  question 
the  validity  of  the  orgranization  of  such  district 
In  quo  warranto  proceedings. 

3.  A  corporation  organized  for  irrigation  pur- 
poses Is  a  quasi  public  corporation,  the  validity 
of  tbe  orKanizatiou  of  which  cannot  be  col- 
laterally attaclied. 

4.  It  is  not  necessary  that  the  title  of  a  legis- 
lative act  filiould  express  an  abstract  or  cata- 
logue of  its  contents  in  order  to  be  invulnerable 
to  the  objection  that  it  is  invalid  in  that  it  con- 
tains provisions  not  expressed  in  its  title,  but  it 
is  sufficient  that  tbe  general  purpose  of  the  act 
ia  declared;  the  details  provided  for  the  ae- 
complisbment  of  that  purpose  being  regarded  aa 
mere  incidents. 

5.  St.  1SS9,  p.  212,  entitled  "An  act  suiq>le- 
mental  to  an  act  entitled  'An  act  to  provide  for 
the  organization  and  government  of  irrigation 
districts,  and  for  the  acquisition  of  water  and 
ottier  property,  and  the  distribntion  of  water  for 
irrigation  purposes,'  approved  March  7.  1887, 
tnd  to  provide  for  the  confirmation  of  proceed- 

'  Rehearing  denied  June  4,  1900. 


ings  for  the  issuance  and  sate  of  bonds  isaoed 
under  the  provisions  of  said  act,"  is  not  invalid 
by  reason  of  the  fact  that  it  contains  a  provision 
validating  proceedings  previously  taken  for  tlie 
organization  of  irrigation  districts,  under  the  act 
of  1887,  in  that  such  provision  is  not  within  the 
title  of  the  act,  since  such  provision  is  a  condi- 
tion precedent  and  incidental  to  the  validity  of 
the  bonds  issued  by  such  district  for  tlie  em- 
firmation  of  which  die  act  provided. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county. 

Quo  warranto  by  the  state,  on  relation  of 
the  attorney  geneml,  against  the  Linda  Vista 
Irrigation  district  Prom  a  Judgment  in  favor 
of  defendant  plaintiff  appeals.    Affirmed. 

Atty.  Geo.  Ford  and  Geo.  Fuller,  for  ap- 
pellant L.  A  Wright  F.  W.  Steams,  and 
Wadbam  &  Stearns,  for  respondent 

GAROUTTB,  J.  This  is  an  action  brought 
In  the  name  of  the  people  of  the  state  by  the 
attorney  general.  In  the  nature  of  quo  war- 
ranto, against  the  Linda  Vista  Irrigation  dis- 
trict a  district  organized  in  this  state  nnder 
an  act  of  tbe  legislature  popularly  known  a» 
tbe  "Wright  Irrigation  Act"  Though  Uti- 
gation  occasioned  by  the  Wright  act  amend- 
ments thereof,  and  acts  supidemental  thereto, 
as  evidenced  by  a  reference  to  the  later  vol- 
umes  of  the  Reports  of  this  state,  has  been 
most  prolific,  yet  the  present  action  is  the 
first  of  its  idnd  bearing  upon  irrigation  legis- 
lation. It  is  sought  by  the  state  to  secure  a 
Judgment  declaring  this  Irrigation  district 
was  never  organized  according  to  law,  and 
excluding  it  from  all  corporate  rights,  powers, 
and  franchises.  The  complete  history  of  tbe 
organization  of  tbe  district  is  set  out  in  th» 
complaint  in  detail,  and  also  we  find  set  out 
therein  tbe  proceedings  taken  under  the  con- 
firmatory act  of  1889,  which  culminated  In  a 
decree  of  the  superior  court  of  San  DiegO' 
county  to  the  effect  that  the  district  was 
regularly  organized,  and  the  bonds  issued 
composed  a  valid  Issue.  A  general  demurrer, 
accompanied  by  a  special  plea  of  tbe  statute- 
of  limitations,  was  presented  to  the  complaint 
and  sustained.  Tbe  sufficiency  of  this  de- 
murrer Is  the  only  issue  before  the  court 
upon  this  appeal. 

A  great  many  important  legal  questions, 
are  discussed  by  the  respective  counsel  la 
this  case,  especially  as  to  the  bearing  bad 
upon  this  litigation  by  various  special  and 
general  statutes  of  limitations.  But  in  view 
of  our  conclusion  as  to  the  scope  and  effect 
of  tbe  act  of  tbe  state  legislature  known  as 
the  "Confirmatory  Act"  we  find  that  other 
matters  do  not  demand  our  consideration. 

Tbe  confirmatory  act  found  in  St  1889. 
p.  212,  to  which  we  have  previously  referred. 
Is  entitled  "An  act  supplemental  to  an  act 
entitled  'An  act  to  provide  for  the  organiza- 
tion and  government  of  Irrigation  districts. 
and  to  provide  for  the  acquisition  of  watei 
and  other  property,  and  for  the  distributioa 
of  water  thereby  for  irrigation  purposes,'  ap- 
proved March  7,  1887,  and  to  provide  for  the- 
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examination,  approval  and  «onflnnatlon  of 
proceedings  for  tJie  Issue  and  sale  of  bonds 
isBa«d  under  the  provisions  of  said  act." 
And  It  to  now  Insisted  that  the  proceeding 
taken  In  the  superior  court  of  San  Diego 
county  for  the  organization  of  the  district 
under  authority  of  this  act,  which  culminated 
In  a  declaration  of  the  court  that  the  organl- 
zaiion  of  the  district  was  valid,  and  likewise 
that  the  issue  of  bonds  was  valid,  operates 
as  a  bar  against  the  state  in  the  prosecution 
of  this  action.  It  is  first  claimed  that  it 
to  a  bar  by  judgment;  and  next  it  is  claimed 
that  If  the  proceeding  prescribed  by  the  act 
be  one  which  does  not  culminate  In  a  Judg- 
ment, but  simply  culminates  In  a  certificate 
of  the  validity  of  the  proceedings,  which  cer- 
tificate may  be  used  as  evidence  in  other  liti- 
gation, still  this  certificate  would  be  con- 
clusive evidence  of  the  validity  of  the  organ- 
ization of  the  district,  and  therefore  would 
be  as  effective  and  available  as  though  It 
amounted  to  res  adjudicata. 

The  supreme  court  of  the  United  States, 
speaking  through  Mr.  Justice  Brewer,  in 
Tregea  v.  Irrigation  Dist,  104  U.  S.  179,  17 
Sup.  Ct  62,  41  li.  Ed.  895,  held  that  this  con- 
firmatory act  was  simply  legislation  enacted 
for  the  purpose  of  procuring  evidence  of  the 
validity  of  the  organization  of  Irrigation  dis- 
tricts, in  order  that  such  evidence  might  be 
used  in  subsequent  litigation  In  which  the  dis- 
trict was  interested.  In  the  opinion  of  the 
court  in  that  case.  In  speaking  of  the  decree 
or  judgment  which  might  be  rendered  under 
the  confirmatory  act,  the  court  said:  "We 
do  not  mean  to  intimate  that  It  may  not  have 
effect  as  evidence  like  the  certificate  of  an 
auditor  declared  by  a  legislature  to  be  con- 
clusive; but  is  It  not  simply  as  evidence,  and 
not  as  res  adjudicata?  «  •  •  Would  it 
not  be  held,  in  effect,  whatever  the  form,  a 
mere  ex  parte  case  to  obtain  a  judicial 
opinion,  upon  which  the  parties  might  base 
further  action?  It  seems  to  us  that  this  pro- 
ceeding is,  after  all,  nothiug  but  one  to  se- 
cure evidence;  that  in  the  securing  of  such 
evidence  no  right  protected  by  the  consti- 
tution of  the  United  States  Is  Invaded,  and 
that  the  state  may  determine  for  itself  in 
what  way  it  will  secure  evidence  regulating 
the  proceedings  of  any  of  Its  municipal  cor- 
porations; and  that,  unless  in  the  course  of 
such  proceeding  some  municipal  right  is  de- 
nied to  the  individual,  this  court  cannot  inter- 
fere on  the  ground  that  the  evidence  may 
thereafter  be  used  in  some  further  action  in 
which  there  are  adversary  claims."  And  by 
reason  of  the  foregoing  views  of  the  court 
the  appeal  In  that  action  was  dismissed. 

The  action  of  I'regea  v.  Irrigation  DIst.  was 
one  arising  under  the  confirmatory  act.  The 
construction  given  the  act  by  the  highest 
court  In  the  land  Is  one  new  to  this  court 
If  the  act  be  one  alone  to  secure  evidence 
of  the  validity  or  Invalidity  of  the  organiza- 
tion of  Irrigation  districts,  the  state  leglsla- 
tore,   beyond  a  doubt,   enacted   legislation 


never  contemplated  by  that  body;  Indeed, 
tbto  court.  In  construing  the  act  has  given  H 
a  construction  of  an  entirely  different  char- 
acter. When  the  case  of  Tregea  v.  Irrigation 
Dist  was  before  thto  court  (86  CaJ.  334« 
26  Pac.  237),  the  act  was  then  construed,  and 
the  court  said:  "The  object  of  the  proceed- 
ings is,  of  course,  to  compel  every  person  In- 
terested In  the  district  and  whose  property 
is  to  be  bound  for  the  payment  of  its  debts, 
to  come  into  court,  and  within  the  time 
limited  present  and  submit  to  judicial  in- 
vestigation any  and  all  objections  he  may 
have  to  the  regularity  of  the  organization 
of  the  dtotrlct,  and  all  other  matters  affecting 
the  validity  of  the  bonds,  so  that  it  may 
be  finally  and  conclusively  determined  by 
a  judgment,  which  neither  he  nor  bis  suc- 
cessors in  iatereat  can  thereafter  question, 
whether  such  bonds  are  legal  and  valid,  or 
not"  In  the  case  of  Irrigation  Dtot  t. 
Brandon,  103  Cal.  3S4,  37  Pac.  484,  the  act  is 
construed  as  follows:  "It  was  not  error  to 
admit  the  decrees  of  the  superior  court  af- 
firming the  regularity  of  the  proceedings 
for  plaintiff's  organization  as  an  irrigation 
district  to  establish  facts  therein  decreed. 
The  proceeding  In  which  that  decree  was 
rendered  was  a  proceeding  in  rem,  had  and 
authorized  for  the  express  purpose  of  fixing 
the  legal  status  of  the  corporation.  And 
that  decree  concluded  the  whole  world  upon 
all  the  questions  involved."  The  foregoing 
construction  of  the  statute  Is  fully  supported 
by  the  cases  of  Crall  v.  Irrigation  Dist,  87 
CaL  140,  26  Pac.  797,  and  Cullen  v.  Water 
Co.,  113  Cal.  503,  89  Pac  769,  45  Pac.  822. 
1047.  Indeed,  It  may  be  said  that  almost 
every  line  of  the  act  supports  the  aforesaid 
conclusion  of  this  court  as  to  its  scope,  pur- 
pose, and  effect  The  fact  that  a  motion 
for  a  new  trial  is  provided  for,  an  appeal 
therefrom  to  this  court  allowed,  and  also  a 
right  of  appeal  given  from  the  judgment 
stamps  the  act  as  one  providing  for  judicial 
action,  and  one  intended  to  lay  down  a  pro- 
cedure which  should  culminate  In  the  judg- 
ment of  a  judicial  tribunal.  This  court  has 
no  doubt  but  that  it  Is  both  its  right  and 
duty  to  construe  statutes  enacted  by  the  law- 
making power  of  Its  own  state  according  to 
its  own  lights.  Whether  or  not  the  supreme 
court  of  the  United  States  should  follow  tbto 
court's  construction  of  state  statutes  is  not 
a  matter  here  material.  And,  while  per- 
fectly willing  to  change  its  views,  as  to  the 
true  construction  of  this  act  when  good  cause 
Is  shown  therefor,  yet  as  now  advised,  it 
still  adheres  to  the  construction  given  it 
in  the  previous  decisions  of  the  court 

It  may  be  suggested,  in  passing,  that  If  this 
act  should  now  be  construed  by  this  court 
upon  the  lines  of  the  decision  In  Tregea  v. 
Irrigation  DIst,  as  decided  by  the  supreme 
court  of  the  United  States,  then  grave  doubts 
are  at  once  presented  as  to  its  constitu- 
tionality; for  that  the  title  of  the  act  in 
any  way  suggests  leglstotlon  of  the  character 
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there  Intimated  presents  a  question  admit- 
ting of  tbe  gravest  consideration,  and  that, 
too,  wbetber  the  decree  of  the  superior  court 
be  held  to  amount  to  conclualTe  evidence  of 
certain  facts,  or  only  prima  facie  evidence  of 
those  facts.  In  Tregea  ▼.  Irrigation  Dlst.,  164 
U.  S.  179, 17  Sup.  Ct  02,  41  L.  Ed.  395,  much  Is 
said  tending  to  weaken  the  force  and  vitality 
of  the  conflrmation  act  as  an  act  providing  for 
judicial  procedure  and  judgment  It  is  there 
said,  in  spealiing  of  tbe  appeal  then  before 
the  court:  "But,  going  beyond  this  matter, 
we  are  confronted  with  the  question  whether 
In  advance  of  the  issue  of  bonds,  and  before 
any  obligation  has  been  assumed  by  the  dis- 
trict, there  Is  a  case  or  controversy  with 
opposing  parties,  such  as  can  be  submitted 
to  and  can  compel  judicial  consideration  and 
judgment.  This  Is  no  mere  technical  ques- 
tion. •  •  ♦  All  that  could  be  accomplish- 
ed by  an  affirmance  of  the  decision  of  the 
state  court  would  be  an  adjudication  of  the 
right  to  malce  a  contract,  and,  unless,  the 
board  should  see  fit  to  proceed  in  the  exer- 
cise of  the  power  thus  held  to  exist,  all 
the  time  and  labor  of  the  court  would  be 
spent  In  determining  a  mere  barren  right, 
—a  purely  moot  question.  •  •  •"  And 
again  the  court  said:  "It  may  well  be  doubt- 
ed whether  the  adjudication  really  binds  any- 
body." It  Is  thus  plainly  manifest  that, 
under  the  construction  this  court  has  always 
given  the  act,  we  find  it  badly  maimed  by 
this  decision  of  the  supreme  court  of  the 
United  States  rendered  In  dismissing  the 
appeal  in  the  Tregea  Case.  It  Is  to  be  regret- 
ted that  the  opportunity  did  not  present  Itself 
to  that  court  at  that  time  to  test  the  validity 
of  the  act  In  the  crucible  furnished  by  the 
constitution  of  the  United  States,  giving  the 
act  the  construction  placed  upon  It  by  this 
court  But  by  our  decisions  the  coiistltu- 
tlon.nllty  of  tlie  act  has  beea  directly  and  Im- 
pliedly p.issed  upon  and  approved  more  than 
once,  and  we  will  not  now  enter  Into  a 
discussion  of  that  question.  The  Issue  was 
squarely  made  and  met  In  Crnll  v.  Irrigation 
Dist.  87  Cal.  140,  20  Pac.  707,  and  CuUen 
V.  Wator  Co..  supra,  and  we  leave  the  mat- 
ter resting  upon  those  decisions  and  tbe  cases 
there  cited. 

It  Is  next  Insisted  that  the  state  Is  barred 
and  estopped  from  bringing  this  action  by 
reason  of  the  proceedings  talicn  under  the 
confirmatory  act  In  San  Diego  county,  which 
resulted  In  a  judgment  to  the  effect  that  the 
organizntion  of  tbe  district  was  regular,  and 
the  issue  of  bonds  constituted  a  valid  issue. 
If  the  construction  of  this  confirmatory  act 
heretofore  given  by  this  court  be  the  correct 
construction;  If  the  judgment  rendered  un- 
der that  act  be  a  judicial  decision,  possessing 
the  scope,  eflTcct  dignity,  and  efficacy  of  the 
usual  and  ordinary  judgment  of  courts  of 
general  jurisdiction;  if  it  be  not  only  such  a 
judgment,  but  a  judgment  In  rem,— then  the 
state,  like  an  ordinary  Individual,  is  estopped 
from  questioning  it    Such  a  judgment  Is 


binding  on  the  whole  woAi,  and  the  state 
comes  within  that  territory.  No  case  is  cited, 
and  we  believe  there  is  none,  holding  that  a 
judgment  In  rem  does  not  bind  the  state. 
This  question  as  to  the  binding  force  and 
effect  of  such  a  judgment  upon  tbe  state  was 
directly  raised  and  decided  in  State  v.  Mc- 
Glynn,  20  CaL  233.  That  was  an  action 
brought  by  the  state,  and  It  was  held  that  the 
state  was  barred  by  a  judgment  In  rem  which 
had  been  rendered  upon  the  probate  of  a  will 
declaring  that  will  to  be  a  valid  and  testa- 
mentary instrument  And  likewise  in  State 
T.  Blake,  G9  Conn.  78,  36  AtL  1023,  as  to  the 
probate  of  a  will.  It  was  held  as  to  the  state: 
"The  present  plaintiff  was  a  party  to  that  pro- 
ceeding sufficiently  to  be  bound  thereby." 
In  speaking  as  to  the  right  of  the  state  to 
Inquire  into  these  matters  by  quo  warranto, 
the  supreme  court  of  Texas  (State  v.  Good- 
win, 69  Tex.  57,  6  &  W.  678)  said:  '"The  leg- 
islature, however,  may  make  tbe  fact  of  In- 
corporation or  no  Incorporation  to  depend 
upon  the  action  and  determination  of  some 
official  or  tribunal  whose  determination  the 
courts  will  have  no  power  to  revise,  and  if 
this  be  done.  In  a  proceeding  by  quo  warran- 
to against  persons  who  assume  to  exercise 
powers  given  by  the  act  of  incorporation,  no 
Inquiry  can  be  made  Into  the  legality  of  the 
conioratlon."  If  such  action  and  determina- 
tion of  an  official  or  tribunal  Is  a  conclusive 
bar  to  subsequent  proceedings  by  the  state 
In  quo  warranto.  It  surely  cannot  be  urged 
successfully  that  a  judgment  such  as  we 
have  here,  unappealed  from  and  final  in  all 
respects.  Is  not  a  bar  to  a  proceeding  in  quo 
warranto  by  the  state.  The  decisions  from 
this  state  which  we  have  heretofore  quoted, 
and  others  not  quoted,  declare  that  proceed- 
ings taken  under  this  act  are  judicial  In  char- 
actor,  culminating  In  the  judgment  of  a  judi- 
cial tribunal,  and  that  such  judgment  Is  one 
fixing  the  status  of  these  Irrigation  districts, 
and  binding  on  all  the  world.  For  this  rea- 
son It  seems  the  state  Is  foreclosed,  by  the 
judgment  rendered  In  San  Diego  county,  from 
attacking  the  validity  of  the  organization  of 
this  district,  and  the  validity  of  the  issue  of 
bonds  made  by  the  district 

It  Is  sought  by  this  action  to  re-examine 
the  identical  questions  passed  upon  by  the 
superior  court  of  San  Diego  county.  The 
judgment  rendered  in  that  court  Is  not  at- 
tacked on  any  equitable  grounds,  even  if 
such  a  thing  were  within  the  law.  But  it  Is 
alone  sought  to  again  go  over  In  the  various 
steps  leading  up  to  the  order  made  by  the 
board  of  supervisors,  and  the  Judgment  of  the 
superior  court  declaring  defendant  an  Irriga- 
tion district  reguUirly  and  legally  organized 
under  the  Wright  irrigation  act  As  sup- 
porting a  claim  of  right  to  now  review  that 
action.  It  Is  urged  that  the  state  was  not  a 
party  to  the  confirmatory  proceeding.  If  the 
judgment  was  one  In  rem.  It  would  seem,  ex 
necessitate,  that  the  state  was  a  party  to  the 
proceeding.    It  was  Bo  held  in  the  McGIynn 
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Oaae.  We  cannot  Imagine  a  judgment  In 
rem  to  which  the  state  would  not  be  a  party. 
The  very  nature  and  character  of  sucb  a 
Judgment  forbids  any  other  conclusion.  It 
Ib  Insisted  that  the  conflrmatory  act  Itself 
does  not  contemplate  or  allow  the  state  to 
appear  as  a  party  at  the  trial  held  under  the 
provisions  of  the  conflrmatcury  act.  The  act 
says:  "llie  notice  shall  state  the  time  and 
place  fixed  for  the  hearing  of  the  petition  and 
the  prayer  of  the  petition,  and  that  any  per- 
son l:iterestpd  in  the  organization  of  said  dis- 
trict, or  in  ttie  proceedings  for  the  Issue  or 
■ale  of  said  bonds,  may.  on  or  before  the  day 
fixed  for  the  bearing  of  said  petition,  demur 
to  or  answer  said  petition."  St  1889,  p.  212, 
I  8.  Again  the  act  says:  "Any  person  in- 
terested In  said  district  or  In  the  issue  or  sale 
of  said  bonds,  may  demur  to  or  answer  said 
petition."  Id.  p.  213.  {  4.  When  we  look  at 
the  purpose  of  this  act  as  indicated  by  Ita 
face,  and  as  more  clearly  indicated  by  the  de- 
cisions of  this  court  It  is  apparent  that  there 
never  was  any  Intention  upon  the  part  of  the 
state  legislature  that  the  state  should  be  al- 
lowed by  quo  warranto,  or  In  any  other  way, 
to  attack  the  organization  of  these  districts 
after  a  judgment  of  confirmation  had  been 
had.  If  tbi.t  could  be  done,  then  the  entire 
conflrmatory  act  is  useless  legislation,— a 
mere  nullity.  A  judgment  imder  the  act 
would  settle  nothing.  Again,  under  the  pro- 
Tisions  of  the  act  just  quoted,  we  are  satis- 
fied that  the  state  could  have  appeared  at  the 
trial  held  under  the  confirmation  act,  and 
have  denied  the  organization  of  the  district 
The  opportunity  then  presented  itself,  and 
the  state  should  have  embraced  it  Hence 
it  has  not  been  deprived  of  an  opportunity  to 
make  the  attack  which  it  Is  now  making. 

This  court  has  repeatedly  held  that  corpora- 
tions of  the  character  of  defendant  are  quasi 
public  corporations,  and  by  the  complaint  In 
this  action  it  appears  that  the  defendant  is, 
at  least  a  de  facto  quasi  public  corporation. 
This  court  has  also  repeatedly  held  that  upon 
collateral  attack  the  validity  and  regularity 
of  the  organization  of  this  class  of  corpora- 
tions cannot  be  questioned.  People  v.  La 
Bsc.  67  Oil.  B30,  8  Pac.  84;  First  Baptist 
Church  V.  Branham,  90  CaL  22,  27  Pac.  GO; 
People  V.  Water  Co.,  97  Cal.  276,  32  Pac.  236; 
Reclamation  Dist  v.  Gray,  95  CaL  601,  30 
Pac  779;  Swamp  Land  Dlst  t.  Silver,  98 
CaL  51.  32  Pac.  866;  Quint  v.  Hoffman,  103 
CM.  506t  37  Pac.  514;  Reclamation  Dist.  v. 
Turner,  104  CaL  334.  37  Pac.  1038;  Hamilton 
T.  County  of  San  Diego,  108  Cal.  284,  41  Paa 
805w  If  a  proceeding  In  quo  warranto  by  the 
state  must  be  resorted  to  In  order  to  test  the 
de  jure  character  of  these  corporations,  the 
confirmatory  act  would  serve  no  purpose  on 
the  statute  books,  if  the  state  be  not  bound 
t>y  the  judgment  rendered  In  the  proceeding. 
Indeed,  It  would  seem,  In  the  light  of  the 
above  decisions  of  this  conrt,  that  this  stat- 
ute was  enacted  for  the  very  object  of  bind- 
ing the  state.    We  see  no  other  practical  pur- 


pose that  oonid  have  actuated  the  mind  of  the 
legislature  in  creating  It 

It  is  claimed  that  the  confirmatory  act  la 
unconstitutlonaL  in  this:  That  the  subject- 
matter  thereof  la  not  covered  by  the  title. 
The  title  of  this  act  Is  hereinbefore  set  out 
It  la  not  necessary  that  the  title  of  an  act 
should  embrace  an  abstract  or  catalogue  of 
the  contents.  "When  the  general  purpose  of 
the  act  is  declared,  the  details  provided  'or 
the  accomplishment  of  that  purpose  will  be 
regarded  as  necessary  incidents."  Ex  parte 
Llddell.  93  CaL  036,  29  Pac.  251.  In  Spier 
r.  Baker,  120  CaL  370,  52  Pac.  059,  It  was 
held  that  an  act,  by  Its  title  pertaining  to  pri- 
mary  elections,  could  not  contain  legislation 
as  to  political  conventions.  Such  character 
of  legislation  furnishes  a  clear  example  of  a 
violation  of  the  provision  of  the  coustitutlon 
here  involved.  In  a  proceeding  brought  for 
the  purpose  of  determining  the  validity  of  an 
issue  of  bonds,  one  of  the  most  vital  ques- 
tions arises  upon  the  validity  of  the  organi- 
zation of  the  district  contemplating  the  Issue 
of  said  bonds.  A  valid  organization  of  the 
district  is  a  condition  precedent  to  a  valid  is- 
sue, and,  of  necessity,  the  validity  of  the  organ- 
ization must  be  considered  and  passed  upon 
in  a  proceeding  brought  directly  to  test  the 
validity  of  the  Issue  of  bonds.  For  this 
reason  we  deem  the  title  sufficiently  broad 
to  cover  the  subject-matter  of  the  act  It  ia 
ordered  that  the  Judgment  be  affirmed. 

We  concur:  BBATTY,  C.  J.;  VAN  DYKE, 
J.;  McFARLAXD.  J.;  HARBISON.  J. 


(128  Cal.  658) 
TOT  T.  HASKELL  et  aL     (S.  F.  1,370.) 
(Supreme  Conrt  of  California.    May  10,  1900.) 

ATTORNEY  AND  CLIENT  —  AGREEMENT— DIS- 
MISSAL. OF  CASE —  CONTROLLING  CASE  IN 
COURT  — VACATING  JUDGMENT  —  NOTICB  OP 
VOTION— APPEARANCE  —  WAIVER  —  BILL  OFf 
EXCEPTIONS— SUFFICIENCY  —  AFFIDAVIT  OF 
MERITS. 

1.  Where  plaintiff,  prior  to  commencement  of 
an  action,  had  agreed  with  hia  attorneys  that 
they  should  receive  one-hnlf  of  nuy  recovery, 
it  was  error  to  enter  judjniient  of  dismisKiiI 
aKainit  plaintiff  nnder  his  stipulation  with  the 
attorneys  for  defendants,  made  without  knowl- 
edge or  consent  of  plaintiff's  attorneys. 

2.  Plaintiff  agreed  with  his  attorneys  that  they 
should  receive  one-half  of  any  recovery,  after 
which  judgment  of  dismissal  was  entered  iimler 
stipulation  with  defendants*  attorneys  without 
the  knowledge  of  plaintiff's  attornoys.  A  mo- 
tion of  plaintiff  to  set  aside  such  judgment  of 
dismissal  was  overruled.  Held,  a  bill  of  excep- 
tions showing,  RB  one  of  the  grounds  of  the  mo- 
tion that  plaintiETs  attorneys  did  not  know  of 
such  act'on,  and  that  defendants  appeared  at  the 
hearing  of  the  motion  resisting  it  on  its  merits, 
with  no  objection  that  previous  notice  had  not 
been  given,  showed  a  waiver  of  the  usual  notice 
of  motion. 

3.  Under  Code  Civ.  Proc.  {  473,  providing  for 
relief  from  judgments  where  plaintiff,  prior  to 
commencement  of  an  action,  had  agreed  with  bis 
attorneys  that  they  should  receive  one-half  of 
any  recovery,  after  which  judgment  <tt  dismisfial 
was  entered  against  plaintiff,  under  hfai  stipula- 
tion with  defendants'  attorneys,  without  kaatil* 
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(dfre  of  his  nttonieys,  no  affidavit  of  merits 
WHS  necessary  on  motion  of  pluintifl  to  sot  aside 
suc-li  jiidjfiiu'Ut,  as  such  proceedings  need  net 
bo  in  acoordr.ucc  with  section  473;  the  stipula- 
tion being  invalid,  the  other  grounds  of  tlie  mo- 
tion may  be  disregarded. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  iSan  Francisco. 

Action  by  Morgan  S.  Toy  against  Sarah  E. 
Haskell  and  another.  From  an  order  denying 
a  motion  to  set  aside  a  judgment  of  dismissal, 
plaintiff  appeals.    Reversed. 

Borna  McKlnne  and  A.  F.  Benjamin,  for 
appellant    Carson  &  Savage,  for  respondents. 

GRAY,  C.  Appeal  from  an  order  denying 
plaintiff's  motion  to  set  aside  a  judgment  of 
dismissal.  In  the  beginning  of  this  case  the 
plaintiff  appeared  by  the  attorneys  whose 
names  are  signed  to  the  complaint  herein. 
Previous  to  the  commencement  of  the  action 
plaintiff  entered  Into  a  written  contract  with 
said  attorneys  by  which  they  were  to  have 
one-half  of  whatever  might  be  recovered  In 
the  action  as  compensation  for  their  services, 
said  attorneys  agreeing  to  pay  the  necessary 
costs  of  the  case.  Thereafter,  without  any 
substitution  or  change  as  to  his  attorneys, 
and  without  their  knowledge  or  consent,  the 
plaintiff,  in  person,  signed  and  delivered  to 
defendants'  attorneys  a  written  stipulation 
prepared  by  them  authorizing  a  dismissal  of 
the  case,  and  a  judgment  of  dismissal  was 
accordingly  entered. 

1.  It  la  the  law  of  this  state,  settled  by 
repeated  decisions,  that  a  party  must  be 
beard  in  court  through  his  attorney,  when 
he  has  one,  and  the  court  has  no  power  or 
authority  of  law  to  recognize  any  one  in  the 
conduct  or  disposition  of  the  case  except  the 
attorneys  of  record.  So  thoroughly  has  this 
question  been  canvassed  that  It  Is  useless  to 
do  more  than  to  cite  some  of  the  more  im- 
I>ortant  cases  on  the  subject.  Canal  Co.  ▼. 
Montgomery,  124  Cal.  134,  56  Pac.  797;  Wy- 
Ile  V.  Gold  Co.,  120  Cal.  485,  52  Pac.  80e; 
Mott  V.  Foster,  45  Cal.  72;  Commissioners  y. 
Younger,  29  Cal.  149.  It  should  be  borne  In 
mind  that  the  question  here  under  considera- 
tion relates  to  the  power  of  a  party  to  con- 
trol the  course  of  the  action  In  court;  and 
the  case,  therefore,  is  to  be  distinguished 
from  those  which  merely  involve  the  right  of 
a  party  to  compromise,  settle,  and  acknowl- 
edge satisfaction  of  the  daim  on  which  the 
action  is  based,  and  the  effect  of  such  a  set- 
tlement as  a  defense  to  the  action.  Of  this 
latter  character  is  the  case  of  Hogan  v.  Black, 
66  Cal.  41,  4  Pac.  943,  cited  in  respondent's 
brief.  See  Thellman  v.  Superior  Court,  93 
Oal.  224,  30  Pac.  193.  We  think  the  court 
erred  in  recognizing  the  stipulation  signed 
only  by  the  plaintiff,  and  should  have  cor- 
rected that  error  by  granting  plaintlfTs  sub- 
sequent motion,  properly  made  through  bis 
attorneys,  to  set  aside  the  judgment; 

2.  We  think  the  record  before  us  sufficient 


to  present  the  qiieatioim  discussed  on  this 
appeal  The  bill  of  exceptions,  to  be  sure, 
cannot  be  recommended  as  a  model,  but  it 
appears  on  the  second  page  thereof  that  one 
of  the  grounds  of  the  motion  to  set  aside  the 
Judgment  of  dismissal  will  be  "that  the  at- 
torneys for  the  plaintiff  did  not  consent  to 
or  have  any  Imowledge  of  the  stipulation  or 
agreement  signed  by  the  plaintiff  for  said 
dismissal."  The  bill  of  exceptions  shows 
that  much  of  the  evidence  presented  on  the 
bearing  was  directed  to  the  ground  of  the 
motion  above  quoted,  and  tliat  some  of  the 
affidavits  which  are  set  out  were  "ffied  and 
read  by  the  defendants  on  the  hearing  of 
said  motion."  It  also  appears  that  the  motion 
was  argued,  submitted,  and  by  the  court  de- 
nied. The  appearance  of  the  defendants  at 
the  bearing  of  the  motion,  and  their  resist- 
ing it  on  its  merits,  without  any  objection 
that  no  previous  notice  had  been  given,  was  a 
waiver  of  the  usual  notice  of  motion.  We 
cannot,  therefore,  uphold  respondents'  objec- 
tion based  on  the  Insutllclency  of  the  record. 

8.  Nor  do  we  think  that  an  affidavit  of 
merits  was  necessary.  The  motion  was  not 
to  open  a  default,  but  to  set  aside  a  Judg- 
ment that  had  been  entered  without  author- 
ity of  law.  The  stipulation  on  which  the 
Judgment  of  dismissal  was  based  was  unau- 
thorized, and  the  Judgment  was  no  better 
than  it  would  have  been  if  the  court  had  ar- 
bitrarily dismissed  the  action  without  any 
stipulation  or  motion  at  all.  It  is  apparent, 
therefore,  that  the  proceeding  to  set  aside  a 
Judgment  like  this  need  not  be  in  accordance 
with  the  provisions  of  section  473,  Code  Civ. 
Proc,  nor  is  it  subject  to  the  rules  governing 
motions  made  to  vacate  Judgments  in  pursu- 
ance of  and  for  the  reasons  stated  in  that 
section.  To  be  sure,  one  of  the  grounds  of 
the  motion  stated  was  "Inadvertence  and  sur- 
prise," but  the  motion  should  have  been 
granted  for  the  Invalidity  of  the  stipniation. 
and  the  other  grounds  stated  may  therefore 
be  disregarded.  That  no  affidavit  of  merits 
is  necessary  on  a  motion  of  this  character  is 
held  in  Norton  v.  Railroad  Co..  07  Cal.  3'<8.  30 
Pac.  685,  32  Pac.  452,  and  In  Canal  Co.  t. 
Montgomery,  supra.  For  the  foregoing  rea- 
sons, we  advise  that  the  order  appealed  from 
be  reversed. 

We  concur:    HAYXES,  C;    SMITH,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  ori.er  appealed 
from  Is  reversed. 


128  Cal.  S23 

RAUER  T.  FAY.    (S.  F.  1,461.) 

(Supreme  Court  of  California.    May  5,   1900.) 

APPEAL  AND  ERROR— MOTION  FOR  NEW  TRIAL 
— SPEX^IFICATION  OF  ERRORS— INSUFFICIEN- 
CY OF  EVIDENCE— FINDINGS— ANSWER  JUS- 
TIFYING JUDGMENT. 

1.  Where  a  motion  for  new  trial  under  Code 
Civ.  Proc.  i  659,  requiring  specification  of  par- 
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ticnlar  vmrn  'when  instifficlencr  of  the  evidence 
is  desisnated  as  the  ground  of  a  motion,  and 
that  the  statement  be  disregarded  if  no  speci- 
fication is  made,  contained  no  specification  of  in- 
sufficiency of  evidence  as  to  affirmative  de- 
fenses found  hy  the  trial  court  to  be  true,  no 
examination  of  such  statement  to  determine  the 
sufficiency  of  the  evidence  can  be  made  on  ap- 
peal from  an  order  granting  the  motion. 

2.  Where  an  answer  in  a  suit  for  work  done 
under  a  contract  between  plaintiffs  assignor  and 
defendant  pleaded  as  a  defense  that  plaintifC's 
assignor,  at  the  time  of  malting  the  contract, 
agreed  that  defendant  should  not  be  compelled 
to  pay  for  any  of  such  work,  and  executed  an 
acquittance  from  all  liability  under  the  contract, 
which  defense  was  found  by  the  court  to  be  true, 
a  motion  for  new  trial  on  a  statement  of  the 
case,  which  did  not  contain  specifications  of 
particulars  as  to  insufficiency  of  the  evidence  to 
support  such  defense,  was  erroneously  granted, 
though  such  motion  contained  specifications  of 
particulars  as  to  portions  of  the  complaint  sup- 
ported by  the  evidence,  but  found  to  be  nntme, 
since  a  failure  to  specify  insufliciency  of  the 
evidence  was  an  admission  of  its  sufficiency; 
and,  as  such  defense  justified  a  judgment,  the 
decision  did  not  rest  on  the  allegations  of  the 
complaint,  and  they  were  immaterial,  and  an 
erroneous  finding  that  they  were  untrue  was 
of  no  consequence. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  coimty 
of  San  Francisco. 

Action  by  J.  J.  Bauer  against  David  Fay 
to  recover  for  work  and  labor.  There  was 
a  Judgment  for  defendant,  and  from  an  or- 
der granting  a  new  trial  he  appeals.  Re- 
versed. 

Wm.  H.  Chapman,  for  appellant.  Geo.  D. 
Shadbume,  for  respondent 

CHIPJJAN,  0.  The  cause  was  here  once 
before,  and  is  reported  In  110  Cal.  361,  42 
Pac.  902.  The  action  there  was  to  enforce 
a  mechanic's  lien  for  certain  street  work 
d«Mie  under  a  contract  entered  into  between 
the  plalntltTs  assignor  and  defendant.  The 
plaintiir  had  judgment,  which  was  reversed. 
It  was  held  that  the  contract  was  too  un- 
certain and  Indefinite  to  entitle  It  to  be  ad- 
mitted under  the  allegations  of  the  complaint, 
but  it  was  suggested  that  "possibly,  had  the 
contract  been  set  out  In  the  complaint,  with 
proper  averments  of  the  intoitlon  and  object 
of  the  parties.  It  might,  upon  proof,  have 
been  so  reformed  as  to  be  available  as  a 
basis  of  recovery."  The  amended  complaint 
sets  forth  the  contract  In  Its  legal  effect, 
and  not  by  Its  terms,  and  does  not  ask  for 
Its  reformation.  It  calls  for  a  personal  judg- 
ment, and  the  matter  of  lien  Is  eliminated. 
At  the  trial,  defendant  had  Judgment,  and 
on  plaintiff's  motion  the  court  made  an  or- 
der granting  a  new  trial.  Defendant  appeals 
from  the  order.  The  trial  was  by  the  court 
without  a  Jury,  and  It  made  general  findings 
as  follows:  "(1)  That  none  of  the  allegations 
of  plaintiff's  complaint  are  true;  (2)  that 
all  the  allegations  of  defendant's  answer  are 
true."  And,  as  conclusion  of  law  tlierefrom, 
"that  defendant  is  entitled  to  juilgmcnt 
against  plaintiff  for  his  costs,"  and  judg- 
ment was  accordingly  entered. 


Plaintiff,  in  his  specifications  of  particu- 
lars, pointed  out  several  averments  of  the 
complaint,  which,  aa  is  claimed.  In  fact  were 
fully  supported  by  the  evidence,  but  which 
the  court  found  to  be  untrue.  At  the  former 
trial,  when  the  contract  was  offered  in  evi- 
dence^ it  was  objected  to,  but  the  objection 
was  overruled.  The  ruling  was  held  to  be 
error  on  appeal,  for  the  reasons  above  stated, 
and  that  It  should  have  been  excluded.  At 
the  last  trial  the  contract  was  admitted  In 
evidence  without  objection,  and  witnesses 
were  permitted,  without  objection,  to  state 
the  work  performed  pursuant  to  the  contract. 
Defendant  denied  specifically  the  allegations 
of  the  complaint,  and  pleaded,  by  way  of  a 
second  defense,  a  release  and  full  acquit- 
tance, and  also  a  third  defense,  based  upon 
certain  ordinances  of  the  city,  which  re- 
quired a  permit  from  the  superintendent  of 
streets,  based  upon  a  contract  signed  by  three- 
fourths  of  the  property  owners  on  the  por- 
tion of  the  street  where  the  work  was  pro- 
posed to  be  done.  There  Is  no  specification 
of  Insufacleney  of  evidence  to  sustain  the 
last  two  affirmative  defenses,  and  appellant 
claims  that  as  to  these  the  statement  must 
be  disregarded,— citing  section  659,  Code  Civ. 
Proc.;  and  it  is  contended  that.  If  either  of 
these  defenses  Is  good,  the  Judgment  should 
stand,  and  the  new  trial  should  have  been 
denied.  It  Is  well  settled  that  the  party 
moving  for  a  new  trial,  upon  a  statement, 
for  insufficiency  of  the  evidence,  must  point 
out  the  particulars  wherein  the  evidence  is 
insufficient,  and  that,  falling  to  do  so,  the 
statement  relating  to  the  alleged  insufficiency 
must  be  disregarded.  Upon  an  appeal  from 
an  order  denying  a  new  trial  this  court  can- 
not consider  the  sufficiency  of  either  the  com- 
plaint or  of  the  findings  to  support  the  Judg- 
ment Brlson  v.  Brlson,  90  Cal.  323,  27  Pac. 
186.  The  above  rules  are  applicable  also 
where  the  appeal  Is  from  an  order  granting 
a  new  trial.  There  being  no  specifications 
of  particulars  relating  to  the  evidence  In 
support  of  defendant's  second  and  third  de- 
fenses, we  cannot  examine  the  statement  to 
determine  whether  or  not  the  evidence  was 
Insufficient  to  support  them.  We  must  as- 
sume that  It  was  sufficient  and  It  follows 
that  the  only  question  before  us  is  whether 
the  judgment  necessarily  rested  upon  the 
findings  as  to  the  truth  or  falsity  of  the  al- 
legations of  the  complaint  If  the  cause  was 
properly  decided  upon  the  Issues  raised  by 
the  special  defenses,  and  the  decision  did 
not  necessarily  rest  upon  the  allegations  of 
the  complaint,  the  latter  became  immaterial, 
and  it  Is  of  no  consequence  whether  the 
finding  aa  to  them  was  or  was  not  contrary 
to  the  evidence.  Brlson  v.  Brlson,  supra; 
Moore  v.  Copp,  110  Cal.  425),  51  Pac.  630; 
Code  Civ.  Proc.  S  475.  The  court  found  the 
facts  as  to  the  special  defenses  alleged  in 
the  answer  to  be  true,  and,  as  this  finding 
cannot  be  attacked  as  the  record  stands,  we 
are  to  determine  whether  the  result  would 
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have  been  the  same  If  the  court  had  found 
the  allegations  of  the  complaint  to  be  true. 
The  answer  alleged  that  simultaneously  with 
the  execution  of  the  contract  sued  on  "the 
said  J.  G.  Duffy  [plaintiff's  assignor]  agreed 
that  this  defendant  should  not  be  required 
to  pay  any  sum  of  money  whaterer  for  any 
of  said  proposed  work,  and  then  and  there, 
and  as  a  part  of  the  said  contract,  the  said 
J.  G.  Duffy  made,  executed,  and  delivered 
to  defendant  a  full  acquittance  from  any 
and  all  liability  on  said  contract  by  reason 
of  this  defendant  so  having  signed  the  same; 
and  that  said  contract  herein  referred  to  is 
the  only  contract  ever  entered  Into  between 
■aid  Duffy  and  this  defendant."  As  to  the 
alleged  release  the  court  said  in  the  former 
appeal:  "The  mere  fact  that  the  plaintiff 
was  not  aware  of  this  release  at  the  time 
he  took  an  assignment  of  the  contract  is  of 
no  moment  He  must  be  deemed  to  have 
taken  such  contract  cum  onere,  subject  only 
to  the  duty  of  defendant  to  notify  blm  of 
any  conditions  not  specified  in  the  contract 
itself;  such  as  its  full  execution,  payment 
thereunder,"  etc  This  defense  was,  there- 
fore, sufficiently  pleaded,  and,  if  supported 
by  evidence,  would  constitute  a  complete 
defense  to  the  action.  The  court  found  the 
allegations  of  the  answer  to  be  true.  We 
cannot  see  but  that  It  Justified  the  Judgment 
in  favor  of  defendant  even  If  it  be  admitted 
that  the  allegations  of  the  complaint  are 
true,  and  were  erroneously  found  to  be  un- 
true. With  this  finding  before  the  trLil  court 
udassailed  for  insufficiency  of  the  evidence  to 
support  It  the  court  had  no  discretion  to 
grant  a  new  trial.  A  failure  to  specify  In- 
sufficiency of  the  evidence  Is  an  aduilssion 
that  It  Is  sufficient.  The  reason  of  the  rule 
is  obvious.  The  trial  court  Is  entitled  to 
have  the  insufficiency  of  the  evidence  point- 
ed out  in  order  that  It  may  Intelligently  pass 
upon  It  and  In  order,  also,  that  the  statement 
may  be  amended,  if  necessary,  to  conform 
J  the  evidence.  And  this  court  will  not 
consider  the  statement  unless  such  specifi- 
cation is  made,  for  the  reason  that  It  can 
take  notice  only  of  what  was  first  presented 
to  tlie  lower  court  If  plaintiff  had  desired 
to  challenge  the  findings  as  to  defendant's 
special  defenses.  It  was  his  duty  to  present 
specitio.itions  of  Insufficiency  of  the  evidence 
to  support  them.  Having  failed  to  do  so, 
we  cauuot  consider  the  evidence  to  see  wheth- 
er It  does  or  does  not  support  such  defenses. 
It  Is  not  neces.>!ary  to  Inquire  whether  the 
third  defense  was  sufficient,  ns  the  Judg- 
ment may   rest  upon  the  secotid   defense. 

Respondent  quoted.  In  his  brief,  from  the 
opinion  of  the  learned  trial  Judge  when  ren- 
dering Judgment  at  the  trial.  Whether  the 
court  granted  a  new  trial  because  it  thought 
the  reasons  given  for  Its  decision  at  the  trial 
were  wrong  we  do  not  know.  The  court 
gave  no  reasons  for  the  order,  and  it  Is  not 
material  what  the  reasons  were.  Appellant 
claims  that  the  court  had  a  right  to  recon- 


sider Its  conclusions  of  law  drawn  tmn  the 
proof  of  the  special  defense*  pleaded  by  de- 
fendant This  would  be  true  if  respondent 
had  properly  presented  the  matter  by  speci- 
fications. How  can  we  say  that  the  court 
reconsidered  its  conclusions  when  it  appears 
that  it  did  not  have  any  s|>eciflcations  before 
It  pointing  out  the  Insufficiency  of  the  evi- 
dence? It  la  advised  that  the  order  be  re- 
versed. 

We  concur.    GRAY.  C;  HATNES,  a 

PER  CURIAJII.    For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  reversed. 


028  Cal.  Bl«) 
CARPENTER  t.  SAX  FRAXCTSCO  SAV. 
UNION.    (Sac.  776.)' 
(Supreme  Court  of  California.     May  4,  1900.) 

ffWAMP  LANDS  —  RECLAMATION  DISTRICTS  — 
SWAMP-LAND  PtND— EVIDE.NCE  OF  KECLA- 
MATION-SALB  OK  LAND— STATUTORY  CON- 
STRUCTION. 

1.  I'ol.  Code,  {  3472,  provides  that  reclamation 
districts  of  swamp  lands  may  be  formed.  Sec- 
tion 3476  declares  that  when  the  board  of  super- 
visors is  satisfied  that  the  work  of  reclamation 
is  completed,  or  $2  per  sere  has  been  exi)ended 
on  tbe  work,  such  fai'ts  ihall  be  certified  to  the 
re^ster.  Section  34T7  authorizes  repayment  to 
the  original  purchasers  from  the  swamrHland 
fund  after  the  certificate  to  the  repister.  Plain- 
tiff's assignor  on  November  13.  IfiOo,  presented 
evidence  that  he  had  expcmiitl  $.1  per  acre  in 
reclamation  of  swamp  lands,  which  evidence 
was  acted  on  by  the  board  of  supervisors  July 
15,  1SU7.  Od  December  31,  1»!I5.  the  lands 
were  conveyed  to  defendant,  who  collected  the 
amoimt  found  due.  Held,  iu  an  action  to  recov- 
er tile  paynieut,  that  when  the  evidence  was 
prescnteil  November  33,  ISOo.  and  acted  on  in 
July,  ]vS!l7,  tbe  right  to  the  money  related  back 
to  the  date  of  presenting  such  evidence,  and  as 
such  amount  was  personal  property,  and  did  not 
follow  the  land,  the  party  who  expended  the 
money  and  became  entitled  to  payment  did  not 
lose  such  right  becau.se  he  afterwards  sold  the 
land,  and  payment  made  defendant  could  be  re- 
covered. 

2.  Under  Pol.  Code,  (  3477,  anthoriztng  repay- 
ment to  original  purchasers  or  their  assigns  of 
money  expended  in  reclaiming  swamp  lands,  tbe 
word  "assigns"  refers  to  one  to  whom  the  in- 
debtedness had  been  assigned  by  the  owner,  and 
not  to  a  purchaser  of  tbe  land. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  countjr 
of  San  Francisco. 

Action  by  Mrs.  Eaizabetta  Carpenter  against 
the  San  Francisco  Savings  Union  to  re<-ovet 
payment  made  of  swamp-land  funds  for  rec- 
lamation of  swamp  lands.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

II.  EL  McCloskey,  for  appellant  Ncodham 
&  Dennett  for  respondent 

COOPER,  a  Judgment  was  entered  In  fa- 
vor of  plaintiff  upon  an  agreed  statement  of 
facts,  and  defendant  has  appealed  from  the 
Judgment  The  statement  so  far  as  material 
here,  shows  the  following  facts:  On  and 
prior  to  the  13th  day  of  September,  1895,  one 
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J.  H.  Carpenter  was  the  owner  of  about  84S 
acres  of  swamp  land,  and  on  said  day,  npon 
proper  petition  to  the  board  of  supervlsora, 
two  reclamation  districts  Including  said  lands 
were  formed  under  the  provisions  of  PoL 
Code,  I  3447  et  seq.  The  districts  were  form- 
ed without  tbe  intervention  of  trustees  or  the 
establishment  at  by-laws.  Sections  3472, 
3478,  PoL  Code.  On  November  13.  1895,  the 
said  Carpenter  presented  to  tbe  board  of 
supervisors  of  the  said  county  in  wblch  the 
lands  were  situated.  In  accordance  with  law, 
evidence  and  affidavits  showing  an  expendi- 
ture of  more  than  $2  per  acre  upon  the  works 
of  reclamation  In  said  districts,  and  each  of 
them  In  compliance  with  section  3476,  Pol. 
Code.  On  the  31st  day  of  December,  1805, 
the  said  Carpenter  and  plaintiff,  who  la  his 
wife,  made  and  delivered  to  defendant  a  deed 
of  trust,  which  included  the  said  lands  herein 
referred  to,  as  security  for  a  large  amount 
of  money  borrowed  from  defendant.  On  Sep- 
tember 12,  1896.  In  consideration  of  the  sur- 
render and  cancellation  of  tbe  promissory 
notes  and  Indebtedness  for  which  the  said 
deed  of  trust  was  given,  the  said  J.  H.  Car- 
penter and  tbe  plaintiff  executed  and  deliv- 
ered to  defendant  an  absolute  deed  of  grant, 
describing  the  premises  as  described  In  the 
prior  deed  of  trust.  On  the  15th  day  of  July, 
1807,  the  board  of  supervisors  of  said  county 
In  wbich  tbe  lands  were  situate,  upon  tbe 
evidence  and  affidavits  so  furnished  by  said 
J.  H.  Carpenter,  on  the  13th  day  of  Novem- 
ber, 1895.  ordered  that  the  said  evidence  be 
approved,  and  tbe  facts  of  the  expenditure  of 
more  than  $2  per  acre  upon  the  said  lands 
be  certified  to  tbe  register  of  the  state  land 
office.  On  June  2,  1898,  the  said  J.  H.  Car^ 
penter  sold  and  assigned  to  plaintiff  his  title 
and  Interest  In  and  to  tbe  money  due  or  to 
become  due  from  the  said  county  upon  said 
swamp  land.  Oo  July  8,  1808.  the  treasurer 
of  said  county  paid  to  defendant  the  moneys 
due.  upon  tbe  said  order  of  the  board  of  su- 
pervisors, upon  said  swamp  land,  which,  after 
deducting  expenses,  amounted  to  tbe  net  sum 
of  $506.30.  The  phiintlff,  as  assignee  of  her 
husband,  J.  H.  Carpenter,  claims  tbe  said 
sum;  and  the  defendant,  having  collected  It, 
claims  that  It  was  and  Is  entitled  to  the 
amount  by  virtue  of  the  deeds  so  made  to  It 
by  plaintiff  and  her  husband.  Tbe  sole  ques- 
tion to  be  determined  Is  as  to  the  title  to  the 
$506.30  so  collected  by  defendant.  The  Code 
provides  that  when  any  district  susceptible 
of  one  mode  of  reclamation  Is  entirely  owned 
by  parties  who  desire  to  reclaim  the  same, 
and  to  manage  tbe  reclamation  without  the 
Intervention  of  trustees,  that  by  certain  pro- 
ceedings a  reclamation  district  may  be  form- 
ed to  be  operated  without  trustees.  Pol. 
Code,  i  3472.  Sections  3476  and  3477  of  the 
Political  Code  are  as  follows: 

"Sec.  3476.  Whenever  the  trustees,  or  own- 
ers of  land  if  there  be  no  trustees,  certify 
under  oath  to  the  board  of  supervisors  who 
form  the  district,  and  show  to  their  satisfac- 


tion that  tbe  works  of  reclamation  are  com- 
pleted, or  that  two  dollars  per  acre,  in  gold 
coin,  has  been  expended  on  the  works  of  rec- 
lamation, the  board  of  supervisors  must 
thereupon  certify  such  facts  to  the  register. 

"Sec.  3477.  The  register  must  thereupon 
credit  each  purchaser  in  the  district  with  pay- 
ment in  full  for  such  lands,  and  the  purchas- 
ers are  entitled  to  patents  therefor;  and  tbe 
register  must  forward  to  the  treasurer  of  the 
county  In  which  any  part  of  the  district  Is 
situated  a  statement  showing  tbe  amount 
paid  by  each  purchaser  In  tbe  district,  includ- 
ing interest;  and  the  county  treasurer,  after 
deducting  all  amounts  chargeable  against  the 
lands  in  said  district  by  reason  of  moneys 
drawn  from  the  'swamp  land  fund'  of  the 
county,  must  divide  the  balance  pro  rata 
amongst  tbe  original  purchasers  of  land  In 
tbe  district,  or  their  assigns,  and  must  pay 
to  each  purchaser,  or  his  assigns,  on  demand, 
the  amount  found  to  be  due  him  from  such 
computation  out  of  tbe  moneys  in  his  bands 
to  the  credit  of  the  'swamp  land  fund'  of  the 
county.  Neither  this  nor  the  preceding  sec- 
tion applies  to  districts  having  outstanding 
Indebtedness  represented  by  controller's  war- 
rants drawn  on  the  state  treasury  until  all 
such  warrants  are  fully  paid." 

When  plaintiff's  assignor  on  the  13tb  day 
of  November,  1895.  presented  evidence  that 
he  had  expended  $2  per  acre  in  the  reclama- 
tion of  said  land,  which  evidence  was  acted 
upon  afterwards  by  the  board  of  supervisors 
and  the  register,  the  right  to  the  money  re- 
lated back  to  tbe  date  of  presenting  such  evi- 
dence. On  the  said  13th  day  of  November, 
1895,  the  assignor  of  plaintiff  bad  expended 
the  money  which,  under  the  statute,  entitled 
blm  to  be  repaid  by  the  treasurer  of  the 
county.  The  fact  that  the  agents  of  the  coun- 
ty or  of  tbe  state  In  the  routine  of  business 
delayed  passing  upon  the  evidence  and  issu- 
ing the  necessary  legal  documents  did  not 
in  any  way  affect  the  question  as  to  the  time 
when  the  money  was  earned.  The  party  en- 
titled to  it  could  not  get  it  until  the  board 
of  supervisors  had  certified  the  facts  to  the 
register,  and  the  register  had  forwarded  to 
the  county  treasurer  the  statement  provided 
for  in  section  3477.  It  then  became  the  duty 
of  tbe  treasurer,  after  otherwise  complying 
with  the  section,  to  fix  tbe  pro  rata  among 
tbe  original  purchasers  "and  must  pay  to 
each  purchaser  or  his  assigns  on  demand  the 
amount  found  due  bim  from  such  computa- 
tion." Here  tbe  purchaser  was  J.  H.  Car- 
penter, and  his  right  to  the  money  had  been 
assigned  to  plaintiff.  It  follows  that  plain- 
tiff was  the  party  entitled  to  the  money. 
The  amount  due  was  personal  property,  and 
in  no  way  followed  the  land;  nor  was  It  a 
covenant  real.  When  It  became  due  It  was 
an  Indebtedness  to  the  owner  of  the  land,  and 
subject  to  tbe  same  rules  as  any  other  In- 
debtedness. Tbe  party  who  had  expended 
the  money  and  who  became  entitled  to  tbe 
payment  did  not  lose  such  right  because  be 
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afterwards  sold  the  land.  A  farmer,  having 
made  a  contract  to  deliver  hla  grain  for  a 
certain  sum  upon  its  being  harvested,  prop- 
erly saclfed,  and  Isept  in  a  warehouse  for  six 
months,  would  not,  by  a  conveyance  of  his 
farm  upon  which  the  grain  was  raised,  after 
It  was  harvested,  and  before  the  expiration 
of  the  six  months,  also  convey  the  amount 
to  become  due  for  the  grain.  There  is  noth- 
ing in  the  law  in  regard  to  sales  of  swamp 
land  that  changes  the  rule.  It  Is  claimed  that 
the  act  of  March  28, 1874  (St  1873-74,  p.  770), 
provides  that  the  fund  of  a  district  shall  be 
paid  out  "only  for  the  purpose  of  reclaiming 
such  land,  or  to  the  owners  of  such  land,  aft- 
er reclamation."  If  the  act  of  March  28,  1874, 
were  inconsistent  with  section  3477  of  the 
Political  Oode,  the  section  of  the  Code  would 
govern,  as  it  was  passed  March  30,  1874,  and 
is  therefore  a  later  statute.  But  there  Is 
nothing  in  the  statement  inconsistent  with 
the  fact  that  the  land  had  been  fully  reclaim- 
ed before  J.  H.  Carpenter  parted  with  the 
title.  He  will  be  presumed  to  have  been  the 
owner  after  reclamation,  and  the  expendi- 
ture of  more  than  $2  per  acre  on  the  work 
of  reclamation.  We  think  the  word  "as- 
signs," as  used  In  section  3477,  under  the  cir- 
cumstances of  this  case,  refers  to  one  to 
whom  the  Indebtedness  was  assigned,  and 
not  to  the  purchaser  of  the  land.  The  Judg- 
ment should  be  affirmed. 

We  concur:    SMITH,  C;   HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


138  Cal.  5M 

FIDELITY  &  CASUALTY  CO.  v.  THOMP- 
SON et  al.    (S.  F.  1,218.) 
fSiipreme  Court  of  California.     May  4,  1900.) 

FRAUDULENT  CONVEYANCE— ASSIGNMENT 
WITHOUT  CONSIDERATION— INSOL- 
VENT DEBTOR. 
Decedent's  widow,  without  consideration, 
guarantied  payment  of  decedent's  past-due  note 
on  the  back  thereof,  and  the  payee  indorsed  and 
delivered  the  note  to  the  widow,  taking  back  a 
written  declaration  tliat  she  held  it  in  trust  for 
collection  and  to  pay  the  sums  collected  for  cer- 
tain si>ecific  purposes,  retaining  any  balance  for 
tier  children.  Later,  and  while  insolvent,  she 
made  an  SBsignment  of  decedent's  life  insurance 
policy  to  the  payee.  2/tW,  that  such  assign.- 
meut  was  void  as  to  existing  creditors  of  the 
widow,  though  their  judgments  were  obtained 
subsequent  to  the  assignment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  the  Fidelity  &  Casualty  Com- 
pany against  Mary  R.  K.  Thompson  and  oth- 
ers to  compel  defendants  to  interplead.  From 
a  Judgment  in  favor  of  certain  defendants, 
J.  K.  Boothe,  a  defendant,  appeals.  Affirm- 
ed. 

W.  H.  Chapman,  for  appellant,  Boothe.  T. 
I>.  Hutchinson  and  John  T.  York,  for  rcspond- 
vuta. 


BRITT,  G.  The  plaintiff,  an  insurance  cor- 
poration, Instituted  this  action  to  compd  the 
defendants  to  Interplead  concerning  their 
respective  claims  to  the  money  due  on  a 
policy  of  Insurance  issued  by  plaintiff  on  the 
life  or  one  James  M.  Thompson,  which  pol- 
icy was,  by  its  terms,  payable  to  the  do- 
fendant  Mary  B.  K.  Thompson,  sorviving 
wife  of  the  Insured.  Said  James  M.  Thomp- 
son died  November  1,  1892.  The  fund  In  dis- 
puto— $4,000  in  amount— was  paid  into  court 
to  abide  the  result  of  the  action,  and  the 
plaintiff,  by  consent  of  the  other  parties, 
was  dismissed  from  the  case;  Mrs.  Thomp- 
son disclaimed  any  interest  in  the  fund.  The 
defendant  Miss  J.  K.  Boothe  claims  the 
whole  sum  in  virtue  of  an  assignment  of  the 
policy  and  the  demand  for  the  money  due 
thereon,  to  her  executed  by  Mrs.  Thompson 
after  the  death  of  said  Insured.  The  defend- 
ants Chapman,  Preece,  Derby,  and  the  Bank 
of  Napa,  who  hold  Judgments  against  Mrs. 
Thompson,  resist  the  claims  of  Miss  Boothe, 
and  aver  that  such  assignment  was  In  fraud 
of  their  rights  as  creditors  of  the  assignor. 
They  pray  that  the  fund  be  adjudged  sub- 
ject to  the  lien  of  certain  executions  they 
have  caused  to  be  levied  upon  the  same  as  a 
credit  of  Mrs.  Thompson  in  the  hands  of  the 
plaintiff.  The  debts  on  which  said  Judg- 
n)ents  are  founded  existed  at  the  time  of 
said  assignment,  but  the  Judgments  were 
recovered  subsequently.  The  court  below 
found  as  facts,  among  other  things,  that  the 
assignment  was  made  by  Mrs.  Thompson 
with  Intent  to  hinder,  delay,  and  defraud  her 
creditors,  and  that  Miss  Boothe  paid  no  con- 
sideration therefor,  and  rendered  Judgment 
that  the  money  in  dispute  be  applied,  so  far 
as  necessary,  to  satisfy  the  Judgments  afore- 
said against  Mrs.  Thompson.  Miss  Boothe 
has  appealed. 

The  main  effort  of  appellant  Is  to  show 
that  the  findings  Just  mentioned  were  not 
Justified  by  the  evidence.  On  appeal  we 
must,  of  course,  consider  as  facts  established 
such  reasonable  Implications  derivable  from 
the  evidence  as  tend  to  uphold  the  findings, 
for  It  was  the  province  of  the  trial  Judge  to 
draw  the  deductions  expressed  In  the  find- 
ings, and  it  Is  to  be  assumed  that  his  un- 
derstanding of  the  effect  of  the  evidence  was 
correct.  Thus  viewing  the  evidence,— it  was 
unquestionably  sufficient  to  sustain  the  find- 
ing of  fraudulent  Intent  in  the  mind  of  Mrs 
Thompson  at  the  time  of  the  assignment  It 
tended  to  show  that  she  was  then  Insolvent 
and  had  reason  to  be  aware  of  the  fact;  that 
about  the  same  time  she  took  steps  to  place 
certain  real  property  beyond  the  reach  of 
creditors  by  declaring  a  homestead  thereon; 
and  the  complex  arrangement  she  made  with 
Miss  Boothe  (without  legal  consideration,  as 
will  presently  appear),  when  considered  in 
connection  with  the  other  facts  mentioned, 
was  Itself  of  a  character  to  Induce  strong 
suspicion  of  fraud.  See  Emmons  v.  Barton, 
109  Cal.  (5C2,  671,  42  Pac.  303;  Judson  v.  Ly- 
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ford,  84  CaL  50S,  24  Pac.  286;  Swarti  t. 
Hazleti.  a  Cal.  118;  Woolrldge  v.  Boardman, 
115  CaL  74,  46  Fac.  868. 

The  only  question  of  any  tnoment  in  the 
caae  la  wtaetber  the  evidence  sustains  the 
finding  that  Miss  Bootbe  rendered  no  con- 
sideratlon  for  the  assignment  of  the  policy. 
If  she  did  not,  then  she  cannot  hold  the  aa- 
Blgned  property  as  against  the  creditors  of 
the  assignor,  however  ignorant  ahe  may 
have  been  of  the  tatter's  fraudulent  Intent. 
Lee  v.  Flgg,  37  Cal.  328.  When  James  M. 
Thompson  died,  November  1, 1892,  he  was  in- 
debted to  Miss  Boothe  on  a  promissory  note, 
then  long  past  due,  in  the  sum  of  $4,200,  be- 
sides interest.  On  July  23, 1893,  the  widow, 
said  Mary  K.  Thompson,  wrote  a  guaranty 
of  payment,  with  her  signature  thereto  on 
the  bacli  of  said  note,  and  Miss  Boothe  then 
Indorsed  and  delivered  the  note  to  Mrs. 
Thompson.  The  latter  next  executed  a  writ- 
ten declaration  of  trust,  dated  July  26,  1880, 
reciting  the  transfer  of  the  note  to  her  by 
Miss  Boothe^  and  stating  that  she  held  the 
same  In  trust  for  collection,  and  to  pay  the 
sums  collected  thereon  as  follows:  To  Miss 
Boothe,  during  her  life,  the  Interest  to  be 
received,  and  upon  her  death  to  pay  certain 
sums  to  certain  third  persons  mentioned; 
then  to  pay  the  expenses  of  Miss  Bootbe's 
last  Illness  and  of  her  funeral;  and  to  retain 
any  balance  for  herself.  The  last  provision 
was  afterwards  changed  by  the  parties  to 
the  trust  so  that  the  balance  was  to  be  re- 
tained for  the  use  of  two  named  children  of 
Mrs.  Thompson.  On  August  15,  1893,  Mrs. 
Thompson  made  to  Miss  Boothe  the  assign- 
ment of  which  the  respondents  complain.  At 
the  time  of  these  transactions  Mrs.  Thomp- 
son was  executrix  of  the  will  of  her  decea»- 
ed  husband.  His  estate,  the  evidence  tend- 
ed to  show,  was  insolvent,  but  it  Is  not 
shown  that  Miss  Boothe  had  knowledge  of 
that  fact,  or  of  the  Insolvency  of  Mrs.  Thomp- 
son herself.  There  Is  no  evidence  that  Mrs. 
Thompson  was  under  legal  obligation  to  pay 
the  note  of  ber  husband  to  Miss  Boothe. 
She  testified  that  she  had  been  benefited  by 
the  consideration  for  the  same,  and  was 
morally  obliged  to  pay  It  How  she  was 
benefited  Is  wholly  unexplained,  and  her 
moral  obligation  to  pay  seems  to  rest  on  the 
circumstance  testified  by  ber  that  she  had 
promised  ber  husband  before  bis  death  that 
ahe  would  pay  it,  and  the  further  facts  that 
Miss  Bootbe  Is  her  aunt,  and  is  in  feeble 
health.  The  guaranty  of  payment  of  the 
note  by  Mrs.  Thompson  was  a  gratuity  to 
which  Miss  Boothe  had  no  legal  right,  and 
for  which  she  parted  with  no  value.  The 
merely  moral  obligation  which  Mrs.  Thomp- 
son conceived  herself  to  owe  was  not  a  suf- 
ficient consideration  to  support  the  guar- 
anty. Peel£  V.  Peek,  77  Cal.  100,  19  Pac.  227, 
1  Ii.  It.  A.  185.  The  evidence  tended  to  show- 
that  the  obligation  created  by  this  guaranty 
was  the  consideration  for  the  assignment  of 
tb»  Insurance  policy,    lira.  Thompson  tes- 


tified: "The  only  eonsideratl  ni  for  the  as- 
signment of  this  policy  to  Mils  Boothe  was 
the  fact  that  my  husband  was  owing  her  up- 
on this  note,  and  I  had  eigne  3  [guarantied] 
the  note."  Miss  Bootbe  testlOed:  'TTbe  con- 
sideration for  making  that  Indorsement  of 
the  note  and  the  assignment  ai'.d  the  declara^ 
tion  of  trust  was  ber  honest  heart.  She 
[Mrs.  Thompson]  desired  to  secure  me."  As 
Miss  Boothe  gave  nothing  for  the  guaranty, 
It  is  clear  that  what  she  received  in  perform- 
ance of  It  cost  her  nothing. 

An  attempt  is  made  to  show  that  the  trans- 
fer of  the  note  by  Miss  Boothe  to  Mrs. 
TbompsOTi  In  trust  was  a  legal  considera- 
tion for  the  guaranty  of  payment  of  the  note, 
and  also  the  assignment  of  the  policy.  The 
testimony  we  have  quoted  was  to  the  effect, 
however,  that  the  consideration  was  the  sup- 
posed moral  obligation  of  Mrs.  Thompson  to 
pay  her  husband's  debt  Moreover,  by  the 
transfer  of  the  note  and  the  terms  of  the 
trust  Hiss  Boothe  parted  with  the  right  to 
collect  the  'notei  and  Mrs.  Thompson  be- 
came the  person  entitled  to  receive  and  hold 
the  amount  due  thereon.  It  is,  therefore,  evi- 
dent that  the  assignment  of  the  policy  by 
Mrs.  Thompson  to  Miss  Boothe  as  a  means 
of  enabling  the  latter  to  receive  the  proceeds 
aa  payment  of  that  amount  on  the  note  was 
to  that  extent  a  departure  from  the  trust 
and  a  violation  of  its  provisions;  and  we 
are  quite  unable  to  perceive  bow  the  trans- 
fer of  the  note  In  trust  conld  be  the  consid- 
eration for  another  transaction  violative  of 
the  provisions  of  the  trust  There  Is  an  Ir- 
reconcilable conflict  of  ideas  in  such  a  con- 
ception. In  any  aspect  of  the  evidence  we 
conclude  that  Miss  Boothe  gave  nothing  of 
value  for  the  assignment,  and  cannot  with- 
hold the  proceeds  thereof  from  the  creditors 
of  the  assignor. 

Some  other  findings  are  assailed  for  al- 
leged want  of  evidence  to  sustain  them.  We 
have  attentively  read  the  evidence  brought 
op,  and  think  it  qnite  sufficient  to  uphold  all 
the  findings  which.  In  their  turn,  are  neces- 
sary to  support  the  judgment  There  Is  no 
material  error  In  the  record,  and  the  Judg- 
ment and  order  denying  a  new  trial  should 
be  affirmed. 

We  concur:    HATNES,  C:  COOPER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
&et  denying  a  new  trial  are  atlirmed. 


(128  Cal.  556) 
HOTALINO  V.  MONTEITH  et  al. 
(S.  P.  1,313.)  > 
(Snpreme  Coort  of  California.     May  9,  1000.) 

MORTOAOES  —  INTKRKST  —  RATB  —  CONSTITU- 
TlONAblTr  OF  ACT— FORECLOSURE— ATTOR- 
NEY'S FEES— ALLOWANCB— EVIDENCE. 
1.  Evidence  of  a  parol  afn-eement  entered  in- 
to at  the  time  of  tfie  execution  of  a  mortKnge, 
to  the  effect  that  the  rate  of  interest  shuttld  M 

.>K«l>*wlss  denied  Jud*  t,  lSO(k 
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greater  Hiao  it  otherwlw  wonld  have  been,  to 
cover  taxes  which  it  was  anticipated  the  mort- 
gagee would  have  to  pay,  is  incompetent  and  im- 
material in  an  action  to  foreclose,  since  the  con- 
siderations which  led  the  parties  to  adopt  the  rate 
specified  in  the  mortj^age  are  immaterial,  since 
such  an  agreement  does  not  constitute  a  viola- 
tion of  the  constitutional   provision. 

2.  The  question  of  whether  or  not  an  act  aa- 
thorizing  the  allowance  of  an  attorney's  fee  in 
a  mortgage  foreclosure  suit  ia  unconstitutional, 
on  the  ground  that  it  does  not  provide  for  the 
allowance  of  attorney's  fees  in  other  actions, 
does  not  properly  arise  on  an  objection  to  the 
allowance  of  attorney's  fees  in  an  action  to 
foreclose  a  mortgage  which  stipulates  for  the 
allowance  of  an  attorney's  fee  in  case  of  foreclo- 
sure. 

3.  Under  Act  March  27,  1874  (St  1873-74,  p. 
707),  authorizing  the  court  to  fix  the  amount  of 
attorney's  fees  in  mortgage  foreclosure  suits, 
notwithstanding  any  stipulation  in  the  mort- 
gage, the  court  cannot  allow  a  fee  in  excess  of 
the  amount  stipulated  for  by  the  mortgagor. 

4.  Where  an  attorney  commences  and  tries  an 
action  to  foreclose  a  mortgage  before  the  court 
which  renders  the  judgment  of  foreclosure,  it  is 
competent  for  the  court  to  fix  the  amount  of  at- 
tome}'s  fees  to  be  allowed  for  such  services, 
without  farther  evidence  of  the  value  thereof. 

Department  2.    Appeal  from  superior  court, 

Marin  county. 

Action  by  Anson  P.  Hotallng  against  George 
W.  Montelth  and  another  to  foreclose  a  real- 
estate  mortgage.  From  a  Judgment  in  favor 
of  plalntllT,  defendant  George  W.  Montelth 
appeals.    Affirmed. 

George  W.  Montelth,  pro  se.  Hepburn  Wil- 
kins,  for  respondent 

McFARLAND,  J.  This  is  an  ordinary  ac- 
tion to  foreclose  a  mortgage  executed  by  de- 
fendants George  W.  Montelth  and  his  wife  to 
secure  the  payment  of  a  promissory  note 
made  by  the  former  to  plaintiff.  Judgment 
went  for  plaintlfC,  from  which,  and  from  an 
order  denying  a  motion  for  a  new  trial, 
George  W.  appeals.  There  are  only  two 
points  made  by  appellant  which  need  be  no- 
ticed: <1)  That  the  court  erred  in  sustaining 
objections  to  certain  evidence  offered  by  ap- 
pellant; and  (2)  that  the  court  erred  in  allow- 
ing an  attorney's  fee. 

1,  Appellant  offered  to  prove  by  witnesses 
that  when  the  note  and  mortgage  were  ex- 
ecuted there  was  a  verbal  agreement  between 
the  parties,  which  was,  in  substance,  this: 
That  the  interest  which  the  note  was  to  bear 
was  made  2  per  cent  greater  than  it  other- 
wise would  have  been,  in  order  to  cover  the 
anticipated  taxes  on  the  mortgage.  To  this 
offer  an  objection  of  respondent  that  the 
agreement  was  not  In  writing,  and  was  in- 
competent Irrelevant  and  immaterial,  was 
sustained,  and  exception  taken  by  appellant 
The  objection  was  properly  sustained.  Daw 
v.  Nlles,  104  Gal.  106,  37  Pac.  876;;  Harrelson 
V.  Tomlch,  107  Cal.  627,  40  Pac.  1032.  In  the 
cases  just  cited  the  offer  was  to  prove  a  parol 
agreement  of  the  mortgagors  to  actually  and 
directly  pay  "the  taxes  to  be  assessed  or  levied 
upon  the  mortgage,"  while  in  the  case  at  bar 
the  offer  was.  In  effect,  merely  to  prove  that 
the  parties,  when  agreeing  upon  the  amount 
of  interest  to  be  paid,  considered  the  fact 


that  the  mortgagree  would  have  to  pay  taxes 
on  the  amount  of  the  loan.  In  the  absence  of 
a  usury  law,  any  Hite  of  interest  for  which 
the  parties  contract  is  legal,  and  It  Is  im- 
material what  ordinary  business  considera- 
tions lead  them  to  adopt  the  stipulated  rate. 
2.  The  mortgage  provided  for  a  counsel 
fee  of  "fifty  dollars,  and  a  percentage  at  the 
rate  of  five  per  cent  upon  the  amount  of 
judgment  recovered,"  which  amounted  to  over 
$200.  The  court  allowed  a  counsel  fee  of  only 
$125.  Counsel  contends  that  It  is  unconstitn- 
tional  to  allow  any  counsel  fees  in  a  foreclo- 
sure suit  because  such  fees  are  not  allowed 
In  other  actions;  but  no  such  question  arises 
here,  because  the  allowance  was  based  upon 
the  express  contract  of  the  mortgagor.  "The 
act  of  March  27,  1874  (St  1873-74,  p.  707), 
entitled  "An  act  to  abolish  attorneys'  fees, 
and  other  charges,  in  foreclosure  suits,"  which 
authorizes  a  conrt  to  fix  "the  attorney's  fee" 
notwithstanding  "any  stipulation  in  the  mort- 
gage to  the  contrary,"  has  been  properly  con- 
stnied  In  Monroe  v.  Fohl,  72  Cal.  570,  571,  14 
Pac.  614,  as  referring  only  to  "the  attorney's 
fee  provided  for  In  the  mortgage,"  and  as  hav- 
ing "no  application  where  none  is  so  provided." 
The  act  merely  gives  the  court  power  to  fix 
the  fee  at  any  sum  not  exceeding  the  amount 
stipulated  by  the  mortgagor.  It  cannot  allow 
a  fee  greater  than  that  amount  Monroe  r. 
Fohl,  supra;  Hewitt  v.  Dean,  91  Cal.  14*  27 
Pac.  423.  Appellant  also  contends  that  the 
allowance  of  an  attorney's  fee  was  erroneous, 
because  there  was  no  evidence  of  the  attor- 
ney's services  or  their  value.  Waiving  all  oth- 
er views,  the  fact  that  the  case  was  com- 
menced in  and  tried  before  the  court  render- 
ing the  Judgment  afforded  suflacleut  evidence 
of  the  services  of  plaintlfTs  attorney,  and  the 
court  had  the  discretion  to  fix  the  fee,  with- 
out calling  for  the  opinion  of  witnesses  to  as- 
sist it  There  certainly  was  In  this  case  no 
abnse  of  discretion.  In  Woodward  v.  Brown, 
110  Cal.  309,  61  Pac.  2,  542,  where  a  simlUr 
question  was  presented,  this  court  said:  "The 
attorney  brought  the  action  and  tried  It,  and 
this  appears  from  the  record.  No  further  ev- 
idence of  employment  was  required.  The  du- 
ty of  fixing  the  amount  of  compensation  was 
cast  upon  the  court,  and  no  evidence  of  the 
value  of  the  services  was  necessary."  See, 
also,  opinion  of  Harrison,  J.,  in  Watson  v. 
Sutro,  laS  Cal.  1C9,  37  Pac.  201.  The  Judg- 
ment and  order  appealed  from  are  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(128  Cal.  BOD 
NIPPERT  et  al.  v.  WARNEKE  et  al. 
(S.  F.  2,042.)  I 

(Supreme  Court  of  California.    May  4,  10<X).)i 

ADJOINING  LANDOWNERS— EXCAVATIONS— NO< 

TICE— PARTY  WALLr— APPEAL— NOTICE  OP 

MOTION  FOR  NEW  TRIAL— REVIEW. 

1.  An  objection  that  a  notice  of  intention  M 
move  for  a  new  trial  was  not  served  in  tima 


'  For  dlesentlDg  opinion,  see  gl  Pac  ZiQ, 
•  Rehearing  denied  May  81.  UOO. 
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should  be  oremzled  on  appeal,  where  such  fact 
does  not  appear  in  the  record,  and  the  state- 
ment was  In  fact  settled  by  the  judge  below. 

2.  Under  Civ.  Code,  §  832,  requiring  reason- 
able previous  notice  to  be  given  an  adjoining  lot 
owner  before  excavations  are  made,  a  notice  to 
plaintiff  that  defendant  was  about  to  excavate 
certain  premises  directly  adjoining  ndaintiCrs  lot 
to  a  depth  below  his  foundation,  and  notifying 
him  to  take  necessary  precautions  for  the  protec- 
tion of  his  property,  did  not  refer  only  to  ex- 
cavation immediately  adjoining  plaintifrs  bouse, 
but  was  sufficient  to  cover  those  made  generally 
on  the  lot,  and,  it  not  being  claimed  they  were 
not  properly  made,  plaintiff  could  not  recover 
for  damages  to  hia  premises  resulting  therefrom. 

3.  A  wall  built  by  the  owner  of  two  adjoining 
lots  on  the  boundary  line  between  them,  as  a 
common  foundation  of  two  houses  built  on  the 
lots,  was  a  party  wall,  for  the  removal  of  which 
by  a  subsequent  grantee  of  one  of  the  lota  a 
grantee  of  tlie  other  could  recover  damages. 

4.  Where  plaintiff  removed  a  party  wall  after 
defendant  had  repudiated  the  claim  that  it  was 
a  party  wall,  and  warned  him  that  he  intended 
to  continue  excavations  being  made,  and  ad- 
vised him  to  take  care  of  his  building,  such  re- 
moval was  caused  by  defendant,  and  hence 
plaintiff  could  recover  for  damages  resulting 
therefrom. 

Commissionere'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Laura  Nippert  and  others  against 
Christian  Warneke  and  others.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendants  appeal. 
Reversed  on  condition. 

Stafford  &  Stafford,  for  appellant  Warneke. 
Thomas  F.  Graber,  for  appellant  Marshall. 
E.  W.  McGraw,  for  respondents. 

SMITH.  C.  Plaintiff  Laura  Xlppert  and  de- 
fendant Warneke  are  owners  of  adjoining  lots 
In  San  Francisco,  and  the  action  is  for  dam- 
ages to  the  lot  of  the  plaintiff  caused  by  ex- 
cavations made  on  defendant's  lot.  The  com- 
plaint contains  three  counts,  of  which  the 
first  and  third  are  similar.  In  the  first  cotmt 
the  material  allegation  is  "that  on  or  about 
the  month  of  April.  1897,  the  defendant  Chris- 
tian "Warneke.  without  any  warning  or  notice 
to  this  plaintiff,  caused  the  front  portion  of 
the  lot  so  owned  by  him  as  aforesaid  to  be 
excavated  to  a  great  depth;  that  said  defend- 
ant J.  A.  Marshall  made  said  excavation;  that 
In  consequence  of  said  excavation  the  soil  on 
the  front  portion  of  plaintiff's  lot,  together 
■with  sidewalks,  flowers,  shrubbery,  etc.,  fell 
into  the  lot  of  defendant  Warneke,"  etc. 
The  third  count  refers  to  the  back  portion  of 
the  lot,  but  Is  In  other  respects  substantially 
similar.  In  the  second  count  the  averments 
are.  In  effect,  that  in  September.  1884,  one 
Hinkle,  from  whom  both  parties  deraign  title, 
was  the  owner  of  the  two  lots  In  question, 
and  built  adjoining  houses  thereon,  "which 
said  houses  had  a  common  foundation,  built 
partly  on  the  lot  aforesaid  now  owned  by  the 
plaintiff  Laura  Klppert,  and  partly  on  the  lot 
aforesaid  now  owned  by  the  defendant  War- 
neke, and  that  said  foundation  wall  was 
bnilt  as.  and  was.  a  party  wall,"  etc.;  that 
in  the  same  year  HInkle  conveyed  the  lots, 
the  one  to  plaintiff's  predecessor  In  title,  the 
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other  to  the  predecessor  of  defendant  War- 
neke; that  by  said  conveyances,  and  the 
mesne  conveyances  following,  defendant  War- 
neke took  his  lot  subject  to  an  easement  in 
favor  of  the  owner  of  plaintiff's  k>t  for  the 
support  of  the  party  wall;  and  that  defendant 
Warneke  caused  this  wall  to  be  removed  by 
the  defendant  Marshall,  the  contractor,  thus 
rendering  It  necessary  for  the  plaintiff  to 
build  a  new  foundation  to  support  her  bouse, 
etc.  All  the  above  allegations  are  found  to  be 
true,  and  substantially  in  the  language  of  the 
aUegatlonp.  The  judgment  was  for  plaintiffs 
upon  the  first  cause  of  action  for  $S0,  upon 
the  second  for  $300,  and  upon  the  third  for 
$100.  The  appeal  is  from  the  judgment,  and 
from  an  order, denying  a  new  trial. 

A  preliminary  objection  Is  made  by  re- 
spondents' attorney  to  the  hearing  of  the  ap- 
peal of  Marshall  from  the  order  denying  a 
new  trial  on  the  ground  that  his  motion  of  in- 
tention to  moye  for  new  trial  was  not  served 
in  time.  But,  as  the  fact  alleged  does  not 
appear  in  the  record,  and  the  statement  was 
In  fact  settled  by  the  judge,  the  objection 
should  be  overruled.  Pioo  v.  Cohn,  78  Cal. 
384.  20  Pac.  706;  Gage  v.  Downey.  70  Col. 
143,  21  Pac.  .527,  K3;  McShane  v.  Carter,  80 
Cal.  312,  22  Pac.  178;  Scott  v.  Wood,  81  Cal. 
399,  22  Pac.  871;  Richardson  v.  City  of  Eu- 
reka, 92  Cal.  en,  28  Pac.  102;  Southern  Pac. 
R.  Co.  V.  Superior  Court  of  City  and  County 
of  San  Francisco,  105  Cal.  86,  88  Pac.  627. 

1.  The  points  InTolved  in  the  first  and  third 
causes  of  action  are  substantially  the  same, 
and  will  be  considered  together.  The  excava/- 
tlons  were  made  on  the  lot  of  the  defendant 
for  purposes  of  construction;  and  it  Is  neither 
alleged  nor  found  that  they  were  not  proper 
or  usual,  or  that  the  defendants  did  not  vm 
ordinary  care  and  skill,  or  tbat  they  omitted 
to  take  reasonable  precautions  to  sustain  the 
land  of  the  plaintiff.  Civ.  Code,  {  832.  AU 
that  is  alleged  Is  simply  that  the  excavations 
were  made  "without  any  warning  or  notice 
to  this  plaintiff,"  and  that  the  damage  com- 
plained of  resulted  from  the  excavation.  The 
question  of  notice  must  therefore  be  regarded 
as  the  sole  point  at  issue,  and  on  this  point 
It  appears  from  the  evidence  that  in  April, 
prior  to  tlie  beginning  of  the  excavations,  the 
plaintiff  received  the  following  notice:  "Dear 
Madam:  As  we  are  about  to  excavate  the 
premises  on  the  southeast  comer  of  Halght 
and  Devtsadero  streets,  directly  adjoining 
your  lot,  to  a  depth  somewhat  below  your 
foundation,  you  are  hereby  notified  to  take 
the  necessary  measures  to  protect  your  prop- 
erty. Very  respectfully,  Cunningham  Bros., 
Architects.  For  Christian  Warneke."  The 
question  therefore  resolves  Itself  into  the 
question  of  the  sufficiency  of  this  notice,  and 
on  this  point  it  is  contended  by  plaintiff's  at- 
torney tbat  the  notice  is  to  be  construed  as 
referring  only  to  excavations  immediately  ad- 
joining the  plaintiff's  house.  But  thto  con- 
struction cannot  be  maintained.  The  notice 
is  of  Intention  to  excavate  the  lot  generally. 
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and  the  foundation  is  referred  to  simply  as 
indicating  tlie  depth  of  the  proposed  excava- 
tions. The  findings  on  the  first  and  third 
causes  of  action  are  therefore  not  sustained  by 
the  evidence.  There  is,  Indeed,  much  evi- 
dence aa  to  the  character  of  the  excavation, 
from  -which  It  might  be  Inferred  that  the 
defendants  did  not  use  ordinary  care  and  dili- 
gence In  making  the  excavations,  and  did  not 
take  reasonable  precautions  to  sustain  the 
land  of  the  plaintiff.  But  the  evidence  <hi 
these  points  is  conflicting,  and,  as  there  is  no 
finding  or  allegation  'Kith  regard  to  them, 
must  be  disregarded. 

2.  With  regard  to  the  second  cause  of  ac- 
tion, it  l8  claimed  by  appellants'  attorney  that 
the  evidence  does  not  sustain  the  finding  that 
the  wall  in  question  was  a  party  wall;  and  it 
is  true  that  the  only  evidence  in  the  record 
npon  the  point  is  the  evidence  that  the  wall 
was  built  by  Hinkle  on  the  boundary  line, 
while  owner  of  the  two  lots,  as  a  common 
foundation  of  the  two  houses  built  on  the  lots. 
Bnt  this,  we  thhik,  is  sufficient  to  establish 
the  character  of  the  wall  as  a  party  wall,  and 
the  resulting  easement  Washb.  Easem.  (4th 
£d.)  pp.  454,  606,  et  seq.;  18  Am.  &  £ng.  Enc. 
Law.  p.  7,  tit  "Party  Walls."  It  is  also 
claimed  by  appellants'  attorney  that  the  evi- 
dence does  not  justify  the  finding  that  the 
wall  was  removed  by  defendant  or  his  agents, 
and.  Indeed,  it  appears  from  the  evidence  that 
the  wall  was  in  fact  removed  by  the  agents 
of  the  plaintiff;  bnt  it  also  appears  that  this 
was  done  In  pursuance  of  a  correspondence 
betweoi  plalntlfll  and  defendant's  architects, 
In  which  the  latter  repudiated  the  claim  of 
the  former  that  the  wall  was  a  party  wall, 
and  announced  their  intention  to  continue  the 
excavations,  with  advice  to  the  plaintiff  to 
take  care  of  her  house;  and  this  sufficiently 
supports  the  finding  that  the  defendant  War- 
necke  caused  the  foundation  wall  to  be  re- 
moved and  taken  away. 

We  advise,  therefore,  that  the  Judgment 
and  the  order  denying  a  new  trial  be  reversed 
unless  the  plaintiffs,  within  30  days  from  the 
fllhig  of  the  remittitur,  file  a  written  stipula- 
tion releasing  $1G0  of  the  amount  allowed  by 
the  judgment  as  damages,  thus  reducing  the 
amount  of  the  judgment  to  $300,  and  that  If 
such  stipulation  be  filed,  the  judgment  thus 
modified  shall  stand  affirmed,  and  that  the 
costs  of  this  appeal  be  paid  by  the  respond- 
ents. 

We  concur:    HATNES,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
denying  a  new  trial  are  reversed  unless  the 
plaintiffs,  within  30  days  from  the  filing  of 
the  remittitur,  file  a  written  stipulation  re- 
leasing $150  of  the  amount  allowed  by  the 
judgment  as  damages,  thus  reducing  the 
amount  of  the  Judgment  to  $300,  and  that,  if 
such  stipulation  be  filed,  the  Judgment  thus 


modified  shall  stand  affinned,  and  that  the 
costs  of  this  appeal  be  paid  by  the  respond- 
ents. 


118  Cai.  sn 
In  re  SCOTT'S  ESTATE.     (S.  P.  1,612.) 
(Supreme  Court  of  California.    May  14,  1900.) 

BILL    OP    EXCEPTIONS  —  EX    PARTE    SBTTLB- 
MENT— ABSENCE  OF  EVIDENCE!— PRE- 
SUMPTION ON  APPEAL. 

1.  Under  Code  Civ.  Proc.  i  049,  providing  thai 
a  bill  of  exceptions  may  be  presented  to  the 
court  or  judge  for  settlement  at  the  time  the  de- 
cision is  made,  and,  after  having  been  settled, 
shall  be  signed,  etc.,  a  bill  of  exceptions  cannot 
properly  be  presented  to  the  court  and  settled  on 
the  day  after  the  trial  without  notice  to  the 
apposite  party  or  his  counsel,  though  a  rough 
draft  thereof  was  presented  to  the  judge  during 
the  trial,  and  in  presence  of  oi^iosing  counsel, 
and  the  judge,  after  suggesting  changes,  stated 
that,  if  uie  copy  were  typewritten,  he  would  ap- 
prove it. 

2.  Where  the  record  does  not  show  the  evi- 
dence on  which  the  action  of  the  trial  court  in 
disallowing  certain  items  in  an  administrator's 
final  account  was  based,  it  will  be  presumed  on 
appeal  that  the  testimony  justified  such  action. 

Commissioners'  decision.  Department  2. 
Appeal  from  supericn:  court,  city  and  county 
of  San  Francisco. 

Judldal  accounting  by  the  special  adminis- 
trator of  the  estate  of  Kate  Scott,  deceased. 
in  which  one  Rachel,  a  creditor,  filed  excep- 
tions to  the  account  From  an  order  sustain- 
ing the  exceptions  as  to  certain  items,  the 
administrator  appeals.    Affirmed. 

D.  C.  Murphy,  for  appellant.  E.  Myron 
Wolf,  H.  Van  Leaven,  Jaa.  P.  Sweeney,  and 
Allen  &  Allen,  for  respondent 

COOPER.  0.  Appellant  filed  his  final  ac- 
count as  special  administrator  In  the  above- 
entitled  estate.  One  Rachel,  a  creditor,  filed 
written  objections  thereto.  Upon  the  hearing 
of  the  19th  day  of  May,  1808,  the  court  struck 
out  and  disallowed  the  Item  of  $262  claimed 
to  have  been  paid  for  rent  reduced  the  attor- 
ney's fee  from  $100  to  $50,  and  the  fees  of 
the  administrator  from  $35.63  to  $17.80,  and 
allowed  the  account  as  to  all  other  Items. 
From  this  order  the  appeal  is  taken.  There 
is  in  the  record  what  purports  to  be  a  bill  of 
exceptions  containing  the  evidence  relative  to 
said  items,  and  the  statement  that  appellant 
excepted  to  the  order  so  made  by  the  court 
It  la  claimed  by  respondent  that  the  bill  of 
exceptions  cannot  be  considered,  because  It 
was  not  served  upon  respondent  nor  settled 
at  the  time  of  the  trial,  nor  when  the  order 
was  made,  and  we  think  the  contention  will 
have  to  be  sustained.  The  so-called  "bill  of 
exceptions"  was  not  served  on  respondent, 
and  he  was  not  present  in  person  or  by  cotm- 
sel  at  the  settlement  thereof,  and  did  not 
agree  to  the  same.  It  Is  Indorsed:  "The 
foregoing  bill  of  exceptions  is  hereby  settled 
as  correct.  Dated  May  20,  1898.  Jas.  M. 
Troutt  Judge."  Xo  claim  is  made  that  It 
was  served  upon  the  respondent,  or  that  he 
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was  praaent  when  tt  wu  signed,  bat  It  !■ 
stated  in  an  allidaTlt  filed  by  appellant: 
Hut,  Immediately  upon  tbe  order  being 
made,  and  In  open  court,  the  appellant  did  ob- 
ject and  except  to  the  order,  and  stated  that 
he  would  at  once  present  to  the  Judge  for  set- 
tlement a  bill  embodying  the  said  exceptions. 
That  no  objections  were  made  by  counsel  for 
respondent  That  appellant's  counsel  imme- 
diately prepared  a  rough  draft  of  the  pro- 
posed exceptions,  and  presented  It  to  the 
Judge.  That  the  Judge,  after  suggesting 
some  changes,  stated  that.  If  the  draft  were 
properly  engrossed  or  typewritten,  he  would 
approve  the  same.  This  was  about  noon  on 
May  19,  1888.  That  afterwards,  about  8 
o'clock  p.  m.,  the  appellant  returned  to  the 
court  room  with  said  draft  properly  prepared, 
bnt  that  court  had  adjourned  for  the  day, 
and  the  judge  could  not  be  found.  That 
thereafter,  on  the  morning  of  the  20th,  he  re- 
turned with  the  prepared  bill,  and  secured 
the  signature  of  the  Judge  thereto.  We  do 
not  think  the  Judge,  after  the  court  had  ad- 
Jonmed  for  the  day.  In  the  absence  of  re- 
spondent's counsel,  without  his  consent,  and 
without  notice  to  him,  could,  on  the  ex  parte 
application  of  appellant,  settle  the  bill  of  ex- 
ceptions. The  facts  do  not  bring  the  case 
within  the  provisions  of  section  649,  Code  CIt. 
Proc.,  which  says:  "A  bill  containing  the 
exception  to  any  decision  may  be  presented 
to  the  court  or  Judge  for  settlement  at  the 
time  the  decision  is  made,  and,  after  having 
been  settled,  shall  be  signed  by  tbe  Judge 
and  filed  with  the  clerk."  The  section  con- 
templates the  settlement  at  the  time  the  de- 
cision Is  made,  during  the  trial,  and  in  the 
presence  of  counsel  for  both  parties.  It  does 
not  contemplate  a  settlement  of  the  bill  after 
the  adjournment  of  court,  and  without  any 
notice  to  adverse  counsel.  If  such  bill  could 
be  settled  the  next  day,  why  not  the  next 
week,  or  month,  or  year?  The  Code  else- 
where makes  ample  provision  for  the  settle- 
ment of  a  bill  of  exceptions  after  trial  upon 
giving  the  adverse  party  notice  and  time  to 
prepare  amendments  so  that  the  facts  may 
an  be  accurately  stated.  This  court,  in  Weth- 
erbee  r.  Carroll,  33  Cal.  653,  in  construing 
sections  188  and  189  of  the  practice  act, 
which  contained  similar  machinery  for  the 
settlement  of  exceptions  during  the  trial  as 
Is  now  contained  in  sections  649,  650,  Code 
Civ,  Proc,  said:  "At  the  trial  both  parties 
are  present  and  In  settling  the  exception 
can  be  heard.  Each  party  can  see  that  every- 
thing necessary  to  a  presentation  of  the  en- 
tire merits  on  both  sides  is  Introduced. 
•  •  •  The  policy  of  the  act  is  that  wher- 
ever there  Is  a  possibility  that  a  partial  rec- 
ord, for  presenting  a  point,  may  be  made, 
both  parties  shall  have  an  opportunity  to  take 
part  In  settling  it  And  the  two  modes  pre- 
scribed—one by  settling  the  exception  during 
the  progress  of  the  trial,  in  the  presence  of 
both  parties,  and  annexing  It  to  the  Judgment 
roll;  the  other  by  a  subsequent  statement  In 


the  mode  designated— atTord  an  orderly  and 
convenient  mode  of  accomplishing  that  end." 
See  Bayne^  New  Trial  &  App.  i  256;  Klein- 
Schmidt  V.  McAndrewB,  4  Mont  81,  223, 2  Pac. 
286,  5  Pac.  281;  McKay  v.  Railway  Co.,  13 
Mont  21,  81  Pac  999;  Carpenter  t.  Bailey 
(filed  Feb.  18,  1900)  60  Pac.  Ib2.  As  we  are 
not  to  consider  the  paper  purporting  to  be  a 
bill  of  exceptions,  there  is  nothing  In  the  rec- 
ord to  show  the  evidence  upon  which  the 
court  acted  In  arriving  at  its  conclusions.  We 
must  presume  that  the  testimony  Justified  the 
action  of  the  court  It  follows  that  the  order 
should  be  affirmed. 

We  concur:    ELIINES,  a;  GKAY,  a 

PBR  ODRIAH.    For  the  reasons  given  lo 
tbe  foregoing  opinion,  the  order  la  affirmed. 


(USCal.au 
HABRIOAM  r.  HOMK  LIFB  IXS.  CO. 
(8.  F.  1.65&) 

(Supreme  Court  of  GBllfomia.     May  B,  1900.) 

mSURANCE^PORBIGN  COMPANIES  —  APPOINT- 
MBNT  OP  AGENTS  ON  WHOM  PROCESS  MAT 
BE  SERVED— FAILURa  TO  APPOINT— STATUTB 
OF  LIMITATIONS. 

l.Act  April  1,  1872  (St  lSTl-72,  p.  826), 
provides  that  foreign  corporations  doing  busi- 
ness In  the  state  shall  designate  a  resident  of 
the  county  in  which  tbe  principal  place  of  busi- 
ness is  situated  on  whom  process  may  be  served, 
and  file  such  designation  m  the  ofiice  of  the  sec- 
retary of  state,  and  In  case  of  failure  so  to  file 
Budi  a  designation  it  shall  be  denied  the  benefit 
of  the  statute  of  limitations.  Pol.  Code  1ST8,  i 
616,  provides  that  foreign  insurance  companies, 
as  a  condition  precedent  to  doing  business  in 
this  state,  must  file  in  &s  ofiBce  of  the  insur- 
ance commissioner  the  name  of  an  agent  within 
the  state  on  whom  process  may  be  served,  and 
that  such  person  shall  be  the  principal  agent  or 
general  manager  of  the  business  within  the 
state,  and  that  in  case  sncfa  an  agent  is  not  ap- 
pointed, service  may  be  made  on  the  insurance 
commissioner.  Held,  that  as  to  foreign  insur- 
ance companies  the  two  acts  are  in  pari  materia, 
and  the  latter  is  deemed  to  have  superseded  the 
former,  and  compliance  with  the  latter  alone  is 
Bu&icient,  and  hence  failure  to  also  file  a  debig- 
nation  with  the  secretary  of  state  does  not  pre- 
clude It  from  pleading  the  statute  Of  limitations 
in  an  action  against  it 

2.  Under  Pol.  Code,  {  695,  providhig  Hat  the 
Insurance  commissioner  muat  Issue  a  certificate 
of  authority  to  transact  business  to  any  foreign 
insurance  company  which  has  fully  complied 
with  the  laws,  a  certificate  Issued  by  the  insur- 
ance coDunissioner  reciting  that  a  company  has 
complied  with  all  the  laws  is  prima  facie  evi- 
dence that  such  company  has  complied  with  the 
provisions  of  Id.  {  616,  requiring  foreign  In- 
surance companies  to  file  with  the  insurance 
commissioner  the  name  of  an  agent  on  whom 
process  may  be  served. 

In  bank.  Appeal  from  superkir  conrt,  city 
and  county  of  San  Francisco. 

Action  by  Marguerite  D.  Harrlgan,  as  ad> 
mlnistratrix,  against  the  Home  Life  Insurw 
ance  Company.  From  a  Judgment  of  noa 
suit  plaintiff  appeals.    Affirmed. 

Sullivan  &  Sullivan,  for  appellant.  Elliott 
McAllister,  for  respondent. 
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McFAIlLAND,  J.  Action  on  an  Insurance 
policy.  The  defendant  Is  a  New  York  cor- 
poration. A  nonsuit  was  granted  In  the  court 
below,  and  Judgment  went  for  defendant, 
from  which,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  The  motion  for 
a  nonsuit  was  upon  these  grounds:  Kirtit, 
that  it  docs  not  appear  that  any  premiums 
were  paid  after  the  first  annual  premium; 
second,  that  it  appears  affirmatively  that  no 
such  premiums  were  ever  tendered;  and, 
third,  that  the  action  Is  barred  by  the  statute 
of  limitations  of  this  state,  and  particularly 
by  subdivision  1,  §  339,  of  the  Code  of  Ovil 
Procedure.  The  policy  was  made  in  1888, 
and  the  insured,  Hope,  died  in  1891.  He 
gave  a  note  for  the  first  premium,  although  It 
does  not  appear  whether  or  not  he  ever  paid 
it;  but  It  clearly  appears  that  he  never  paid 
any  part  of  either  of  the  other  three  premi- 
ums which  became  due  before  his  death. 
Nearly  four  years  after  his  death  this  action 
was  commenced  upon  the  theory  that,  as  a 
certain  notice  required  by  a  New  York  stat- 
ute had  not  been  given  by  respondent,  the 
failure  to  pay  premiums  did  not  affect  Its 
obligations  In  the  policy.  The  appeal  was 
first  heard  in  department,  and  the  judgment 
was  there  afllrmcd  on  the  ground  that  the 
action  was  barred  by  subdivision  1,  §  339, 
Code  Civ.  I'roc.  In  the  opinion  of  the  de- 
partment, delivered  by  Temple,  J.,  all  the 
main  points  in  the  case  were  discussed  and 
passed  upon,  and  we  are  satislled  with  that 
opinion,  and  that  the  case,  as  then  presented, 
was  correctly  determined,  and  said  opinion 
Is  hereby  adopted.  See  08  Pac.  1S4),  the 
name  of  the  plaintiff  being  there  incorrectly 
given  as  Harrington.  The  argument^  as  to 
the  statute  of  limitations  were  there  wholly 
directed  to  the  question  whether  or  not  the 
policy  was  to  be  considered  as  a  "writing 
executed  out  of  this  state."  But  on  a  peti- 
tion for  hearing  in  bank  appellant  for  the 
first  time  called  attention  to  an  act  of  the 
legislature  approved  April  1,  1872,  entitled 
"An  act  In  relation  to  foreign  corporations" 
(St.  1871-72,  p.  82f>),  and  contended  that  under 
this  act  respondent  was  entirely  precluded 
from  pleading  any  part  whatever  of  the  stat- 
utes of  limitation.  Thereupon  a  hearing  in 
bank  was  granted,  and  the  case  was  subse- 
quently argued  and  submitted  In  bank. 

After  full  consideration  of  the  question, 
we  are  of  the  opinion  that  the  act  of  1872 
does  not  prevent  respondent  from  availing 
itself  of  the  statute  of  limitations.  Waiving 
the  question  whether  the  subject  of  the  act  is 
expressed  in  the  title.  It  must  be  construed 
in  connection  with  other  legislation  on  the 
subject  of  foreign  insurance  corporations. 
The  act  refers  to  foreign  corporations  gen- 
erally, and  provides  that  every  such  corpora- 
tion doing  business  in  this  state  must  "desig- 
nate some  person  residing  in  the  county  in 
which  the  principal  place  of  business  of  such 
corporation  Is,  upon  whom  process  Issued  by 
authority  of  or  under  any  law  of  this  state 


may  be  serred,"  and  "shall  file  such  designa- 
tion In  the  oflice  of  the  secretary  of  state."^ 
Section  2  provides  that  a  corporation  falling 
to  comply  with  the  act  shall  be  denied  the 
benetit  of  the  statute  of  limitations.  The  Po- 
litical Code,  from  section  5U4  to  section  634, 
inclusive,  deals  specifically  with  Insurance 
corporations,  both  domestic  end  foreign,  and 
prescribes  conditions  upon  which  the  latter 
may  do  business  in  this  state,  and  particular- 
ly provides  In  great  detail  how  foreign  insur- 
ance  corporations  must  put  themselves  In  po- 
sition to  be  served  with  process  in  this  state 
by  appointing  agents,  entering  into  certain 
contracts,  etc.  Section  61U  contains  an  elabo- 
rate scheme  on  the  subject  Its  main  provi- 
sions are  that  a  foreign  insurance  corpora- 
tion, as  conditions  precedent  to  doing  busi- 
ness in  this  state,  must  file  in  the  office  of 
the  insurance  commissioner  the  name  of  an 
agent  and  his  place  of  residence  in  this  state, 
upon  whom  process  may  be  served;  that  pro- 
cess so  served  gives  Jurisdiction  of  the  cor- 
poration; that  "the  agent  so  appointed  and 
designated"  shall  be  deemed  a  general  agent, 
and  "must  be  the  principal  agent  or  chief 
manager  of  the  business  of  such  corporation 
or  company  in  this  state."  It  is  also  further 
provided  that  the  foreign  Insurance  corpora- 
tion must  make  and  file  with  the  commission- 
er an  agreement  or  stipulation  in  writing, 
which  is  set  forth  in  detail,  with  the  form 
of  the  agreement  given,  by  which  It  Is  stipu- 
lated, in  substance,  that  If  at  any  time  the 
corporation  shall  be  without  an  agent  on 
whom  process  may  be  served,  service  thereof 
may  be  made  on  the  insurance  commissioner, 
who  must  within  a  certain  time  transmit  to 
the  corporation  a  copy  of  the  process.  When 
this  section  was  first  enacted  it  merely  pro- 
vided generally  that  the  name  of  the  agent 
should  be  filed  with  the  insurance  commis- 
sioner. All  the  other  parts  of  the  section 
were  added  by  amendment  in  18T8,  several 
years  after  the  date  of  said  act  of  1872. 
These  various  enactments  are  all  statutes  in 
pari  materia,  all  being  on  the  subject  of  the 
appointment  by  foreign  corporations  of  an 
agent  resident  here  upon  whom  process  may 
be  served.  They  must  therefore  be  construed 
together,  and  the  Intention  of  the  legislature 
on  the  subject  must  be  gathered  by  considera- 
tion of  them  all.  This  rule  is  well  estab- 
lished. In  Frandzeu  v.  San  Diego  Co.,  101 
Cal.  321,  35  Pac.  8<J0,  this  court,  quoting  from 
a  text-book,  said:  "Where  there  are  in  an 
act  [and  where  several  acts  on  the  same  sub- 
ject are  Involved  the  rule  Is  the  same]  spe- 
cific provisions  relating  to  a  particular  sub- 
ject, they  must  govern  In  respect  to  that  sub- 
ject, as  against  general  provisions  in  other 
parts  of  the  statute,  alUiough  the  latter, 
standing  alone,  would  be  broad  enough  to  in- 
clude the  subject  to  which  the  more  particu- 
lar provisions  relate."  The  rule  is  aptly  illus- 
trated and  expressed  In  the  case  of  The  Eliza- 
bi'th,  1 1'aine,  10.  Fed.  Cas.  No.  4,3."2.  In  that 
case  It  was  contended  that  the  Elizabeth,  al- 
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though  engaged  In  the  coasting  trade,  was 
forfeited  under  a  general  act  of  congress 
•which  provided  that  "If  any  ship  or  vessel 
shall  depart  from  any  port  of  the  United 
States  -without  a  clearance  or  permit,  such 
vessel,  etc.,  shall  be  wholly  forfeited";  but 
the  court  held  that  as  under  another  act  a 
vessel  licensed  for  the  coasting  trade  was 
compelled  to  give  bonds  that  she  would  not 
proceed  to  any  foreign  port.  It  was  not  the 
Intent  to  subject  such  a  vessel  to  the  neces- 
sity of  taking  permits  or  clearances  every 
time  It  sailed.  The  court  said:  ''PYom  the 
very  general  and  comprehensive  phraseology 
here  used,  it  is  contended  on  behalf  of  the 
United  States  that  the  court  cannot  except 
vessels  of  any  description  whatever.  It  Is 
very  certain  that  this  section,  taken  by  Itself, 
and  without  reference  to  other  parts  of  this 
and  other  acts  made  in  pari  materia,  would 
include  the  case  of  the  Elizabeth.  But  it  Is 
the  duty  of  a  court  In  construing  a  law  In 
doubtful  cases  to  compare  all  Its  parts,  in 
order  to  discover  the  intention  of  the  legisla- 
ture; and,  however  broad  some  of  its  expres- 
sions may  be,  yet  if,  on  examination,  it  shall 
clearly  appear  that  they  are  and  were  in- 
tended to  be  limited  by  other  provisions  of 
the  same  or  other  acts  on  the  same  subject, 
It  cannot  be  improper  to  restrain  them  accord- 
Inglj-."  And  so  with  respect  to  the  case  at 
bar,  the  legislature  having  provided  with 
great  detail  how  a  foreign  insurance  corpora- 
tion must  submit  itself  to  the  jurisdiction  of 
our  courts,  It  could  hardly  have  been  intend- 
ed to  subject  them  to  the  additional  necessity 
of  filing  another  appointment  of  an  agent 
with  the  secretary  of  state.  Section  61 G,  Pol. 
Code,  modifles  the  act  of  1872.  The  former, 
dealing  specifically  with  insurance  compa- 
nies, supersedes  the  general  provisions  of  the 
latter,  iloreover,  tlie  two  are  to  a  great  ex- 
tent inconsistent,  and  can  be  harmonized  only 
by  holding  that  the  provisions  of  the  Code 
alone  apply  to  insurance  corporations.  By 
the  act  of  1S72  the  named  agent  must  be  a 
resident  of  the  county  where  the  principal 
place  of  business  of  the  corporation  is,  and 
any  kind  of  an  agent  so  residing  could  be 
named;  while  under  the  Code  be  must  be 
"the  principal  agent  or  chief  manager  of  the 
business  of  such  corporation  or  company  in 
this  state,"  without  reference  to  his  residence 
In  any  county,  and  he  "must  be  deemed  In 
law  a  general  agent."  One  appointment  of 
an  agent  would  not,  therefore,  be  a  compli- 
ance with  both  the  act  of  1872  ana  the  Code. 
Again,  In  accordance  with  the  Code  the  cor- 
poration enters  Into  a  contract  with  tne  state 
by  which,  "tn  consideration  of  the  permission 
granted  by  the  state  of  California  to  it  to 
transact  Insurance  business  in  this  state,"  It 
makes  certain  covenants  as  to  how  It  may  be 
served  with  process;  and  It  Is  not  to  be  sup- 
posed that  the  legislature  Intended  to  violate 
that  contract.  Our  conclusion  is  that  the  act 
of  1872  does  not  apply  to  foreign  insurance 
corporations,  but  that  their  rights  and  duties. 


with  respect  to  the  appointment  of  agents  for 
the  service  of  process  are  prescribed  and  reg- 
ulated by  the  said  provisions  of  the  Code, 
and  that,  U  they  comply  with  the  Code,  they 
Incur  no  penalty  by  not  complying  with  the 
act  of  1872. 

Section  5!)5  of  the  Political  Code  provides 
that  the  Insurance  commissioner  must  issue  a 
certificate  of  authority  to  transact  business 
in  this  state  to  any  persons  who  are  solvent, 
not  in  arrears  of  taxes,  etc.,  and  "who  have 
fully  complied  with  the  laws  of  this  state." 
In  the  case  at  bar  the  phiintiff  herself  Intro- 
duced without  objection  such  a  certificate  is- 
sued by  the  insurance  commissioner  in  1888 
to  respondent.  In  that  document  the  com- 
missioner, after  reciting  that  respondent  had 
"in  all  respects  fully  complied  with  the  laws 
of  California  regulating  and  governing  the 
transaction  of  insurance  busmc!$s  in  this 
state,"  and  had  "appointed  and  commission- 
ed William  H.  Dunphy,  of  the  city  and  coun- 
ty of  San  Francisco,  as  his  attorney  and 
agent  in  this  state,  as  required  by  section 
610  of  the  Political  Code  of  this  state,"  certi- 
fies, "by  virtue  of  the  authority  conferred 
upon  me  by  section  oU5  of  said  Oode,"  that 
"said  Uome  IJfe  Insurance  Company  and  Its 
agent  are  duly  authorized  to  transact  the 
business  of  life  Insurance  in  this  state."  This 
ccrtilicate  was  sufficient  prima  tacie  evidence 
of  the  compliance  by  respondent  with  the 
provisions  of  the  Code  above  mentioned. 

The  respondent  having  accepted  the  invi- 
tation of  the  state  to  do  business  here  on  tbu 
conditions  imposed  by  our  laws,  and  having 
submitted  itself  to  the  jurisdiction  of  our 
cotu-ts,  and  expressly  provided  tbe  mo.ins  by 
which  it  might  be  served  with  process  here, 
and  the  state  having  granted  its  permission 
to  do  business  here  on  these  conditions,  it  is 
within  the  state  for  all  purposes  of  suit  with 
respect  to  matters  growing  out  of  such  busi- 
ness; and  it  has  all  the  ordinary  rights  of 
litigants  here,  including  the  right  to  rely  on 
the  statute  of  limitations;  that  right  not  hav- 
ing been  by  law  denied  It.  It  was  so  held 
In  Lawrence  v.  Ballon,  50  Cal.  258.  lu  that 
case  a  foreign  corporation  had  pleaded  the 
statute  of  limitations  as  a  defense,  and  it  was 
strenuously  argued  by  counsel  that  such  plea 
could  not  be  maintained  by  such  a  corpora- 
tion, and  cases  were  cited  to  that  point,  par- 
ticularly the  case,  much  relied  on,  of  Olcott 
V.  Railroad  Co.,  20  K.  Y.  210;  but  the  court 
held  otherwise,  and  said:  "We  are  of  opinion 
that  when  a  foreign  corporation  has  a  man- 
aging agent  in  tliis  state  (exercising  openly 
his  authority  as  such,  and  without  fraudulent 
concealment)  the  corporation  Is  wltliin  the 
state  within  the  intent  of  the  statute  of  lim- 
itations." See,  also.  King  v.  Exploring  Co., 
4  Mont.  1,  1  Pac.  727.  where  X^awrence  v. 
Ballon  l8  approved,  and  other  authorities  cit- 
ed. And  lAwrence  v.  Ballou  cannot  be  held 
to  have  been  overruled  or  affected  by  a  cer- 
tain dictum  in  the  opinion  in  Pierce  v.  South- 
ern Pac.  Co.,  120  Cal.  103,  47  Pac.  874,  52  Pac. 
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302,  40  I>  R.  A.  3S0.  It  was  nnnecessary  to 
the  decision  ot  the  case,  and  Lawrence  t. 
Ballou  was  not  called  to  tbe  attention  of  the 
court,  nor  alluded  to  In  the  opinion.  Olcott 
T.  Kailroad  Oo.,  supra,  and  a  few  other  cases 
like  it,  are  founded  on  the  notion  that  a  for- 
eign corporation  being  "out  of  the  state"  is 
within  the  saying  clause  as  to  absent  par- 
ties, and  that,  as  they  cannot  be  sued  In  the 
state,  the  statute  of  limitations  does  not  run 
In  their  favor.  Of  coarse,  the  statute  does 
not  run  against  a  cause  of  action  while  there 
is  an  impediment  to  bringing  a  suit  on  it, 
which  is  made  by  the  act  or  status  of  the 
party  to  be  charged;  but  when  there  is  no 
snch  impediment,  and  an  action  may  be  com- 
menced and  Jurisdiction  of  the  defendant  ob- 
tained as  soon  as  the  cause  of  action  accrues, 
the  statute  then  begins  to  run.  In  the  cases 
relied  on  by  appellant  no  consideration  ap- 
pears to  have  been  given  to  statutes  like  those 
of  this  state  above  mentioned,  or  to  contracts 
like  those  in  the  case  at  bar  in  which  foreign 
corporations  agree  to  do  business  in  the  state 
upon  the  conditions  that  they  will  submit  to 
the  Jurisdiction  of  our  courts,  and  appoint 
persons  and  furnish  means  by  which  process 
may  be  served  on  them  in  the  state.  It 
would  be  a  manifest  legal  inconsistency  to 
say  that  for  the  purpose  of  bringing  an  action 
against  it  here,  and  serving  process  on  it 
here,  the  respondent  is  within  the  state,  but 
for  the  purpose  of  making  a  common  and 
legitimate  defense  to  such  action  it  Is  "out 
of  tbe  state."  The  Judgment  and  order  ap- 
pealed from  are  affirmed. 

We  concur:  TEMPLE,  J.;  GAROUTTE, 
J.;  V.-VN  DYKE,  J.;  HARRISON,  J.;  HEN- 
SHAW,  J. 
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(Supreme  Court  of  California.    May  12,  1900.) 

FRAUnri^ENT  CONVEYANCE— TRANSFER  OB* 

BOOK  ACCOUNTS— PRKSUMPTIONS 

—INSTRUCTIONS. 

1.  IiiFoIvent  Art  ISSO,  §  55.  provides  that,  if 
a  transfer  of  property  by  a  debtor  is  not  in  the 
usual  course  of  bnsiness,  it  sliall  be  prima  facie 
evidence  of  franrl.  A  firm,  within  one  month 
before  insr)lveney,  transferre<l  to  a  surety  on 
notes  owini  by  it  to  defendant  all  its  book  ac- 
counts. Subsequently  such  accounts  were  trans- 
ferred by  the  surety  to  defendant  on  condition 
that  the  sums  collected  thereon  should  be  ap- 
plied on  the  debt  owing  by  the  firm.  Beld,  m 
an  action  by  the  assijjnee  in  insolvency  of  the 
firm  against  defeifdant  to  recover  the  vahic 
thereof,  that  the  transfer  was  prima  facie  fraud- 
ulent as  to  creditors,  and  devolved  on  defend- 
ant the  burden  ot  showing  the  contrary. 

2.  Where  a  retail  firm  transfers  to  one  col- 
laterally liable  on  its  notes  all  its  book  accounts, 
the  transfer,  not  being  in  the  usual  and  ordinary 
course  of  business,  will  be  deemed  to  have  been 
taken  by  the  transferee  with  notice  of  tbe  in- 
soheucy  of  the  firm. 

3.  Where  a  debtor,  less  than  a  month  before 
insolvency,  with  intent  to  defraud  his  creditors, 
and  without  consideration,  transfers  all  his  book 
accounts  to  one  collateiaUy  liable  on  tbe  debt- 


or's notes,  one  who,  with  knowledge  of  the  debt- 
or's intentions,  purchases  such  book  accounts 
from  the  debtor  s  transferee,  though  for  full 
value,  will  take  no  title. 

4.  Where  a  debtor  transfers  to  his  surety  aU 
his  book  accounts  within  a  month  before  insol- 
vency, and  the  surety  subsequently  transfers 
them  to  the  creditor,  it  is  not  error,  in  an  action 
by  the  debtor's  assignee  against  the  creditor  to 
recover  the  value  of  the  property  so  received  by 
it,  to  refuse  an  instruction  that  the  plaintiff 
cannot  recover  if  the  transfer,  whm  made  to  the 
surety,  was  not  intended  for  tbe  creditor,  where 
there  is  no  evidence  of  such  fact. 

5.  In  an  action  to  set  aside  a  fraudulent  con- 
veyance, an  instruction  that  the  jury  may  con- 
sider all  the  surrounding  facts  and  circumstan- 
ces so  far  as  known  by  the  parties  at  tbe  time, 
is  not  erroneous  as  giving  the  jury  authority  to 
consider  circumstances  not  in  evidence. 

6.  An  instruction,  at  plaintiff's  request,  that, 
if  the  Jury  believed  certain  facts,  then  they 
should  find  for  plaintiff,  taken  in  connection 
with  an  instruction,  given  at  defendant's  re- 
quest, that,  if  there  is  no  testimony  to  support 
any  fact  alleged  in  the  complaint,  then  as  to 
such  fact  they  must  find  for  defendant,  will  be 
deemed  to  have  been  understood  by  the  jury  as 
meaning  that,  if  they  found  certam  facts,  then 
their  verdict  should  be  for  plaintiff. 

7.  An  assignment  of  a  retail  firm's  ledger  and 
each  and  every  account  therein  contained,  to- 
gether with  the  blotters  and  journals  and  other 
books  of  account  of  the  firm,  in  connection  with 
testimony  that  such  books  were  the  books  of  ac- 
count that  the  finn  formerly  had  in  their  busi- 
ness, is  sufHeient  evidence  to  warrant  a  finding 
that  such  assignment  included  all  the  account 
books  of  tbe  firm,  and  authorizes  an  instruction 
that,  if  the  firm  transferred  all  of  their  account 
books,  together  with  the  accounts  therein,  such 
transfer  is  prima  facie  fraudulent. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county. 

Action  by  S.  D.  Ballou,  as  assignee,  against 
the  Andrews  Banking  Company,  to  recover 
the  value  ot  certain  alleged  fraudulent  and 
preferential  conveyances.  From  a  Judgment 
In  favor  of  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  de- 
fendant appeals.    Afflnned. 


William  Shipsey,  for  appellant   F. 
for  respondent 


Dorn. 


COOPER,  C.  Plaintiff,  as  assignee  of 
Greenberg  Bros.,  a  corporation,  brought  this 
action  to  recover  of  defendant  the  value  of 
certain  assets  and  book  accounts  alleged  to 
have  been  fraudulently  transferred  to  de- 
fendant within  one  month  prior  to  tbe  filing 
of  tbe  petition  in  Insolvency.  The  cause  was 
tried  by  a  Jury,  and  a  verdict  rendered  la 
favor  of  plalntifC  for  $1,0.J2.18.  Judgment 
was  accordingly  entered.  This  appeal  is  from 
the  Jud^'U)eut  and  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

The  principal  point  urged  here  is  that  the 
evidence  is  not  suthcieut  to  sustain  the  ver- 
dict. We  think,  after  a  careful  consideration 
of  the  evidence,  that  tbe  verdict  is  supported 
by  it  The  co-partnership  of  Greenberg  Bros. 
'  was  composed  of  two  brothers,  M.  Greenberg 
and  L.  J.  Greenberg,  who,  in  the  co-partner- 
ship name,  had,  for  more  than  one  year  prior 
to  March,  ISiXi,  been  carrying  on  a  retail  gr9> 
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eery  store  in  the  dty  ot  Ban  Luis  Obispo.  B. 
Schwaxtz  is  the  fatber-ln-iaw  of  M.  Green- 
bees,  one  of  the  co-imrtners,  and  resides  in 
the  city  of  San  Francisco.  In  the  early  part 
of  the  year  ISdl  the  co-partnerablp  borrowed 
from  defendant  $9,000,  giring  two  promissory 
notes  therefor,  both  signed  by  said  B. 
Schwartz  as  surety.  In  the  latter  part  of 
February,  189i5,  there  was  unpaid  upon  said 
promissory  notes  about  $8,000,  and  defendant, 
having  reason  to  believe  that  the  co-partner- 
ship was  insolvent,  or  in  failing  circumstan- 
ces telegraphed  to  said  Schwartz  at  San 
Francisco  that  it  would  be  necessary  to  look 
to  bim  for  payment  of  the  said  indebtedness. 
Immediately  after  the  receipt  of  this  telegram, 
on  the  2d  day  of  March,  1895,  the  said  co- 
partnership made  a  transfer  in  writing,  on 
page  1001  of  their  ledger,  to  said  Schwartz,  of 
the  book  or  ledger,  and  each  and  every  ac- 
count therein,  and  all  sums  of  money  due  the 
firm,  together  with  the  blotters.  Journals,  and 
other  books  of  account  of  said  firm,  which 
transfer  was  signed  "Greenberg  Bros."  On 
March  18,  1896,  the  said  firm,  upon  petition 
then  filed,  were  adjudged  Insolvent  The 
transfer  was,  therefore,  made  within  one 
month  before  the  petition  in  insolvency  was 
filed.  Insolvent  Act  1880,  |  65.  The  assign- 
ment, being  of  all  the  accounts,  books.  Jour- 
nals, ledger,  and  blotters  made  by  merchants 
In  the  retail  grocery  business  in  San  Luis 
Obispo  to  the  father-in-law  of  a  member  of 
the  firm,  residing  in  San  Francisco,  was  not 
made  in  the  usual  and  ordinary  course  of  busi- 
ness of  the  co-partnership.  Washburn  t. 
Huntington,  78  Cal.  575,  21  Pac.  305;  Mat- 
thews V.  Cbaboya,  111  Cal.  437,  44  Pac.  169. 
The  transfer,  not  having  been  made  in  the 
usual  and  ordinary  course  of  business,  was 
prima  facie  evidence  of  fraud.  Insolvent  Act 
1880,  i  55;  Haas  v.  Whittier,  97  Cal.  418,  32 
Pac.  448.  This  shifted  the  burden  of  proof 
upon  defendant  to  show  that  the  transfer  was 
in  good  faith,  and  not  fraudulent.  Tapscott 
▼.  Lyon,  103  Cal.  313,  37  Pac.  225.  The  trans- 
fer, not  having  been  made  In  the  usual  and 
ordinary  course  of  business,  was  sufficient 
to  charge  the  purchaser  with  notice  of  the  in- 
soh-cncy  of  the  co-partnership.  Ohleyer  v. 
BuDce,  C3  Cal.  547,  4  Pac.  549;  Matthews  v. 
Chaboya,  111  Cal.  438,  44  Pac.  169.  This 
prima  facie  case  entitled  plaintiff  to  recover, 
vnless  the  fraudulent  presumption  arising 
from  the  facts  was  overcome  by  competent 
evidence.  Schwartz  was  not  placed  upon  the 
stand  by  defendant,  nor  was  either  member 
of  the  insolvent  co-partnership.  The  evidence 
does  not  show  the  object  of,  nor  the  considera- 
tion for.  the  transfer  of  March  2d  to  Schwartz. 
It  is  insisted  that  there  is  no  testimony  in  the 
record  tending  to  show  that  the  transfer  to 
Schwartz  was  for  the  benefit  of  defendant 
The  defendant  had  personal  knowledge  of  the 
Insolvency  of  the  co-partnership  in  the  latter 
part  of  February,  1893,  when  it  telegraphed 
to  Schwartz.  Schwartz  then  had  the  transfer 
made  on  the  ledger  as  hereinbefore  stated. 


For  some  days  prior  to  March  23,  1805, 
Schwartz  was  in  San  Luis  Obispo,  and  was 
in  and  out  of  the  place  of  business  of  the  de- 
fendant with  the  co-partners  and  their  attor- 
ney several  times.  The  books  were  taken  to 
the  place  of  business  of  defendant  on  March 
23,  1895,  and  there,  on  the  same  page  of  the 
ledger  and  under  the  assignment  made  to 
Schwartz,  a  written  assignment  was  made  by 
Schwartz  to  defendant  of  "the  books  and  ac- 
counts in  the  above  assignment  mentioned"; 
and  the  assignment  further  provided  that  "the 
moneys  collected  thereon  to  be  credited  on 
and  be  applied  towards  the  payment  of  the 
promissory  note  of  M.  Greenberg  and  B. 
Schwartz,  now  held  by  said  Andrews  Banking 
Company."  There  does  not  appear  to  have 
been  any  consideration  paid  by  Schwartz  to 
said  Greenberg  Bros,  for  the  accounts,  nor 
were  they  Indebted  to  him  In  any  manner. 
He  was  then  surety  on  the  notes  held  by  the 
defendant  and  the  assignment  was  made  to 
defendant  on  the  same  page  of  the  ledger,  and 
within  one  month  prior  to  the  filing  of  the 
petition  in  insolvency.  The  defendant,  with 
full  knowledge  of  the  Insolvency  of  the  co- 
partners, took  the  accounts  and  books,  and 
applied  the  same  on  the  Indebtedness  of  the 
firm.  It  certainly  seems  to  us  that  the  de- 
fendant, knowing  all  these  facts,  taking  the 
assignment  under  the  one  made  to  Schwartz 
on  the  same  page  of  the  ledger,  for  the  pur- 
pose of  being  applied  on  the  Greenberg  Bros.' 
indebtedness,  In  the  presence  of  the  attorney 
for  Greenberg  Bros.,  must  be  held  to  have 
ratified  the  original  assignment  to  Schwartz, 
and  to  have  taken  the  transfer  with  reason- 
able cause  to  believe  it  was  made  for  the  pur- 
pose of  giving  them  a  preference.  In  any 
event,  under  the  circumstances,  the  transfer 
to  Schwartz  being  void,  the  defendant  took 
no  greater  title  than  Schwartz  had.  Hobart 
T.  Tyrrell,  68  Cal.  12,  8  Pac.  525;  Brown  v. 
Bank,  77  CaL  644,  20  Pac.  71.  The  defendant 
must  be  held,  under  the  circumstances,  to 
have  been  aware  of  the  Intent  of  Greenberg 
Bros,  in  making  the  transfer.  Under  such 
circumstances  the  sale  would  be  void  as  to  de- 
fendant even  If  it  had  paid  full  value  for  the 
property.  Tapscott  v.  Lyon,  103  Cal.  313,  37 
Pac.  225.  If  the  transfer  In  this  case  should 
be  held  valid  it  would  be  almost  impossible 
for  an  assignee  in  any  case  to  recover  prop- 
erty transferred  in  violation  of  said  section  55. 
Fraud  Is  difficult  to  prove,  and  in  most  cases 
inferences  must  be  drawn  from  the  facts  and 
circumstances  capable  of  proof.  The  Jury  had 
before  it  the  facts  and  circumstances,  and  It 
had  the  right  to  draw  all  natural  and  logical 
Inferences  from  such  facts  and  circumstances, 
In  order  to  determine  the  one  fact  as  to 
whether  or  not  the  transfer  was  made  with 
a  view  to  give  defendant  a  preference. 

Defendant  insists  that  it  was  error  In  the 
court  to  refuse  the  Instructions  numbered  6 
and  7  requested  by  it  The  instructions  were 
to  the  effect  that  if,  at  the  time  of  making 
the  transfer  of  March  2d  to  Schwartz,  the 
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transfer  was  not  Intended  for  defendant,  the 
plaintiff  cannot  recover.  We  tlilnk  the  In- 
structions were  properly  refused.  The  rea- 
sons hereinbefore  given  demonstrate  the  vice 
of  the  Instructions.  Besides,  there  is  no  evi- 
dence In  the  record  that  the  assignment  was 
not  intended  for  defendant,  and  the  facts  In 
evidence  would  not  have  Justified  the  Jury  In 
drawing  such  an  Inference. 

It  was  not  error  to  give  plaintiffs  Instruc- 
tions numbered  1  and  3.  If  the  law  Is  as  we 
have  endeavored  to  show  herein,  then  the 
Instructions  were  proper,  and  applicable  to 
the  testimony  before  the  Jury. 

The  giving  of  plaintiff's  instruction  No.  4 
Is  alleged  as  erroneous  for  several  reasons. 
It  is  said  that  tta  Jury  were  Instructed  that 
they  "will  consider  all  the  facts  and  circum- 
stances by  which  the  parties  were  surround- 
ed so  far  £s  known  to  them,"  and  that  by  this 
Instruction  the  Jury  were  given  a  roving  com- 
mission to  guess  at  the  facts  and  circunistun- 
cps  outside  the  evidence.  The  Instruction  Is 
almost  a  literal  copy  of  one  given  in  Haas  v. 
VVhittier,  07  Cal.  414,  32  Pac.  440,  and  is  cor- 
rect The  words  objected  to  referred  to  the 
previous  words  in  the  instruction,  "at  the 
time  tliey  made  the  assignment,"  and  the  Jury 
coiiiU  not  i.ave  reasonably  believed  that  they 
had  tiie  riglit  to  consider  any  facts  and  cir- 
cumstances not  proven  in  the  case  before 
them.  The  Jurors  may  be  assumed  to  have 
ordinary  intelligence  and  good  sense.  Davis 
V.  JIcNoar,  101  Cal.  COS,  30  Pac.  103.  The 
instrui-tion  is  criticised  because  the  Jury  are 
told,  "If  you  believe  [certain  things],  then 
you  sliouid  find  for  the  plaintlCf."  The  word 
"believe,"  as  used  in  the  instruction,  could 
not  have  misled  the  Jury.  Talicn  In  connec- 
tion with  the  context,  it  dearly  meant  that 
if  tlie  Jury  should  find  certain  tilings,  etc. 
The  court,  at  the  request  of  defcniiaut,  else- 
where instructed  the  Jury  that,  "if  there  is  no 
testimony  to  support  any  one  of  the  facts 
alleged  in  the  complaint,  then,  as  to  such 
fact,  you  must  find  against  plaintiff  and  In 
favor  of  defendant" 

Instruction  No.  7  given  at  the  request  of 
plaintiff  is  claimed  to  be  error  for  the  rea- 
son that  there  is  no  evidence  in  tlie  record 
that  tlie  books  transferred  were  ail  the  liookt 
of  C!reeul)frg  Bros.  Tlie  portion  of  the  in- 
striK-tion  in  which  the  word  "ail"  is  used  is 
as  foiiow.s:  "Wiiere  a  rctjiii  merchant  trans- 
fers and  assigns  all  his  books  of  accouut  to- 
gether with  the  accounts  therein,  such  trans- 
fer is  not  In  the  usual  and  ordinary  course  of 
btisiiiess."  The  Instruction  contains  a  prop- 
osition of  law  that  is  not  criticised,  and  does 
not  mention  all  the  books  of  Greenlierg  Bros. 
If  a  retail  merchant  transfers  all  his  Imoks, 
It  would  not  be  In  the  usual  and  ordinary 
course  of  business.  If  Greenberg  Bros,  trans- 
ferred a  part  of  their  hooks,  such  transfer 
was  not  in  the  usual  and  ordinary  course  of 
business.  But  we  think  the  evidence  was 
sud»  that  the  Jury  might  have  found  that  the 
transfer  was  of  "all  the  books  of  account"  of 


Greenberg  Bros.  The  written  assignment 
contained  the  description:  "This  book  or 
ledger,  and  each  and  every  account  therein 
contained,  together  with  the  blotters  and 
Journals  and  other  books  of  account  of  Green- 
berg Bros,  from  which  said  accounts  are 
taken  or  made."  And  the  president  of  de- 
fendant. In  his  evidence,  said.  In  speaking  of 
the  books,  'These  were  the  books  of  account 
that  Greenberg  Bros,  formerly  had  in  their 
business." 

Other  instructions  and  portions  thereof  are 
criticised,  but  the  olijections  pointed  out  are 
exceedingly  hypercritical.  It  would  serve  no 
useful  purpose  to  notice  them  In  detail  We 
have  discussed  the  ones  that  appear  to  us  the 
most  plausible,  and  we  think  no  Instruction 
was  given  that  could  have  misled  the  Jury 
to  the  injury  of  defendant  Taking  them  as  a 
whole,  they  fully  and  fairly  stated  to  the  Jury 
the  law  applicable  to  the  facts  proven.  We 
advise  that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:    HAYNES,  C.;    GRAY,  O. 

PER  CTTUIAM.  For  the  reasons  given  In 
the  fore^'olng  opinion,  the  Judgment  and  or^ 
dcr  are  a.lirmcd. 


(lON.M.  13S) 
TERRITORY  v.  PRATT. 
(Supreme  Court  of  Now  Mexico.    May  3,  1900.) 

HO.MIClnE— EVIDENCE. 
An  nnon.vtiKMis  cmnimniicnt'on.  containing 
an  iiii|il!ed  (hri'ut.  is  iidniiMMilile  in  evidence  in 
CDiiiic  lion  with  ilie  tcsiimony  of  the  defcnd- 
niit.  ('!uir.:;('d  with  uiiinUr.  .shuwitiK  his  belief, 
mill  llic  i;i- ■mil's  (if  sit  h  lie!;"?,  tiiat  the  threat 
\vi.s  iitttilmlalili'  to  the  Uiccused. 
(S.vll.ibus  by  the  Court.* 

Appeal  from  district  court,  Chaves  county; 
befuie  .Iiisilce  Cliailcs  A.  Inland. 

Le  (itauile  K.  I'ratt  was  convicted  of  mur- 
der, and  appeals.    Reversed. 

Freeman  &  Cameron,  for  appellant  Ed- 
ward L.  liartlett,  Sol.  Uen.,  for  the  Territory. 

PARKEH,  J.  The  appellant  was  convicted 
of  murder  in  the  tiiird  dojjrcc  in  the  district 
court  of  tiie  Fifth  district  In  and  for  Chaves 
county,  and  brings  the  cause  here  by  appeal, 
lie  assigns  one  error  on  the  part  of  the 
court  below,  which  will  be  considered. 

It  appears  from  the  record  that  defendant 
had,  at  the  end  of  an  acrimonious  litigation, 
been  decreed  certtiin  riglits  to  the  use  of  wa- 
ter, and  a  riKlit  to  take  and  use  the  same  as 
provided  in  the  decree,  which  right  he  was 
exercising  at  and  before  the  time  of  tlie  hom- 
icide. Several  days  before  the  homicide  he 
found  posted  on  the  head  gate  of  his  dltcb 
the  following  notice: 

"Mr.  Pratt 
"Sr.  you  don't  want  to  cut  this  water 
any  moor  unless  you  lai^e  it  like  the  balance 
of  the  cnnimunity  If  you  shood  cut  It  without 
informing  tliem 

"Wee  v.ill  have  to  wait  on  you.* 
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On  the  morning  of  the  homicide  he  went  to 
the  head  gate  of  his  ditch,  armed  with  a 
Ehotgun,  in  company  with  a  friend.  Shortly 
after  arriving  at  the  head  gate,  the  deceased 
and  two  other  persona,  all  armed,  came  riding 
up  to  within  a  few  feet  of  where  defendant 
and  his  friend  were  and  dismounted.  De- 
ceased stepped  in  front  of  his  horse,  towards 
defendant.  At  this  point  the  testimony  be- 
comes conflicting.  The  territorial  witnesses 
say  that  deceased  said  something  which  they 
did  not  understand,  and  reached  his  left 
hand  to  his  right  side,  as  If  reaching  for  an 
Inside  pocket:  that  then  defendant  jumped 
np  on  the  other  side  of  the  ditch,  his  gun  In 
hand,  and  said,  "Don't  you  come,"  and  pre- 
sented his  gun,  and  deceased  grabbed  for  his 
pistol,  and  defendant  fired,  and  almost  In- 
stantly deceased  did  the  same.  Defendant 
and  his  witness  testify  that,  when  deceased 
stepped  in  front  of  his  horse,  he  said  to  de- 
fendant, "You  throw  down  that  gnn,"  at  the 
same  time  drawing  his  pistol;  that  defendant 
then  sprang  to  his  feet  and  said,  "Don't  you 
come;"  that  deceased  presented  his  pistol  and 
fired,  and  defendant  then  returned  the  fire, 
killing  deceased.  It  was  sought  by  the  terri- 
tory to  show  that  the  defendant,  knowing  that 
deceased  was  a  deputy  sheriff  and  had  a 
warrant  for  his  arrest  (which  deceased  in  fact 
had,  but  did  not  make  known  to  the  defendant 
at  the  time  of  the  homicide),  determined  not 
to  submit  to  arrest,  and  deliberately  and  ma- 
liciously killed  deceased.  Defendant,  on  the 
other  hand,  sought  to  show  that  he  killed 
deceased  In  the  reasonable  exercise  of  the 
right  of  self-defense,  without  knowledge  of 
the  warrant  for  his  arrest,  and  believing  that 
deceasetl  and  his  companion  had  come  to 
carry  out  the  threat  implied  in  the  anony- 
mous communication  mentioned  above.  It 
therefore  appears  that  the  communication 
was  Important  to  the  defendant,  as  tending 
to  show  the  circumstances  as  they  appeared 
to  hiro  at  the  time  he  fired  the  fatal  shot. 
The  learned  Judge  below  excluded  the  com- 
munication upon  the  ground  that  it  was  not 
shown  to  have  emanated  from  the  deceased, 
nor  was  he  shown  to  be  in  any  way  responsi- 
ble therefor.  But  we  think  this  action  of  the 
court  was  erroneous.  The  defendant  offered 
to  testify  that  lie  had  good  reason  to  believe, 
and  did  Ijclieve,  that  the  deceased  was  the 
author  of  the  communication.  Whether  that 
belief  existed  In  me  mind  of  the  defendant 
or  not,  and  whether  It  was  reasonable  from 
all  the  circumstances,  or  was  too  hastily 
drawn  by  defendant,  were  matters  for  the 
Jury  to  determine.  If  tlie  communication  had 
U'cn  signed  with  the  name  of  the  deceased,  it 
would  have  been  clearly  admissible,  although 
the  signature  might  in  fact  liave  l)een  a 
forgery,  and  the  deceased  entirely  Innocent 
of  any  connection  with  It.  And  if,  for  any 
wason  other  than  the  signature  of  deceased's 
name  to  the  notice,  defendant  believed,  and 
had  a  right  to  believe,  that  deceased  was  the 
author  of  the  notice,  it  was  likewise  admissi- 


ble in  connection  with  defendant's  testimony 
as  to  why,  in  his  mind,  the  same  was  at- 
tributable to  deceased.  For  the  reasons  above 
stated,  the  Judgment  should  be  reversed,  and 
the  cause  remanded,  with  Instructions  to 
grant  a  new  trial,  and  It  Is  so  ordered. 

MILLS,  C.  J.,  and  CRUMPACKER  and  Mc- 
FIE,  JJ.,  concur. 


(10  N.M.  141) 

F^DODT  V.  TERRITORY  ex  rel.  VAUGHN'. 

(Supreme  Court  of  New  Mexico.    May  3.  1900.) 

MANDAMUS— INSIGNIA  OF  OFFICE^-STATB   OF- 
FICER—APPOINTMENT— STATE  TREASURER. 

1.  One  who  possesses  prima  fneie  title  to  an 
oflSce  may  compel  delivery  to  himself  of  the 
books,  papers,  seal,  and  other  property,  insignia, 
and  parapheruaiia  of  such  office,  by  a  proceed- 
ing in  mandamus;  and  the  question  of  the  ac- 
tual or  ultimate  title  to  the  oiBce  may  not  be 
raised  in  such  proceediiii;,  but  must  tie  rescTVCil 
for  an  appropriate  proceeding  brouglit  directly 
for  the  purpose.  Conltlin  v.  Cunningham,  38 
Pac.  170,  7  N.  M.  44.">,  followed. 

2.  A  strong  prima  facie  presumption  is  in- 
dulged in  favor  of  tlie  legalit.v  and  regularity  of 
the  acts  of  the  executive;  and  where  it  appears 
that  the  governor  has  undertaken  to  ajtpoiut  to 
an  office  which,  under  a  certain  state  of  faets, 
he  is  empowered  to  fill,  it  will  be  presumed,  iu 
the  first  instance,  that  tlie  requisite  facts  exist- 
ed at  the  date  of  the  appointment,  and  that  the 
appointment  was  regular  and  valid.  Conkiin  v. 
Cunningham,  supra,  followed. 

3.  On  .March  2.  1897,  E.  was  appointed  treas- 
urer of  New  Mcvico  by  the  governor,  by  and 
with  the  ndviee  and  consent  of  the  lecislative 
council,  to  hold  otfice  for  two  years,  and  until 
his  .successor  should  be  ap])oiute<i.  On  .Tune  "ivf. 
181)9  (tlie  legislature  for  that  year  bavins  ad- 
journed without  the  confirmation  by  the  council 
of  any  nominee  to  the  said  office).  V.  was  ap- 
point ed_  and  commissioned  by  the  governor  to  Ijc 
territorial  treasurer.  V.  tlien  having  (luaiificd 
in  the  form  prescritn-d  by  statute,  and  K.  haV' 
ing.  upon  demand,  refused  to  deliver  to  V.  the 
books,  papers,  seal,  insignia,  and  paraphernalia 
of  tlie  office  in  question,  hrlit.  that  V.  w.is  primii 
facie  tr(>asurer  of  New  Mexico,  and  entitled  to 
the  imnie<1iato  possession  of  tlie  aforesaid  be- 
longings and  appurtenan«>s  of  the  offloe.  and 
that  mandamus  against  E.  was  a  proper  rcnieily 
whereby  to  vest  such  ixissession  in  V.  Couiiiin 
V.  Cunningham,  supra,  followed. 

(S.vllabus  by  the  Court.) 

Error  to  district  court,  Santa  Ff  county; 
before  Justice  John  R.  McFle. 

Action  by  the  territory  of  New  Mexico, 
on  the  relation  of  J.  II.  ^■aughn,  for  a  writ 
of  mandamus  against  Samuel  Eldodt  Writ 
granted,  and  defendant  brings  error.  Af- 
firmed. 

On  July  C,  1899,  J.  H.  Vaughn,  the  relator, 
filed  In  the  district  court  for  Santn  V6  coun- 
ty a  petition,  alleging  his  appoimnient,  on 
June  23,  1809,  by  the  governor  of  New  Jlex- 
Ico,  to  the  otlice  of  territorial  treasurer,  and 
his  due  (luallficatlou,  and  praying  an  alter- 
native writ  of  mandamus  against  Samuel 
Eldodt,  the  respondent,  requiring  hlin  to 
aunender  to  the  relator  all  the  Insignia  and 
paraphernalia  of  the  office  of  treasurer,  tlien 
In  Eldodt's  possession.  Thereupoi:  tlie  al- 
ternative writ  Issued,  and  was  as  follows, 
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omitting  formal  portions:  "The  Territory 
of  New  Mexico,  to  Samuel  Eldodt,  Greeting: 
Whereas,  our  said  court  has  been  given  to 
understand,  upon  the  Information  of  J.  n. 
Vaughn,  that  he  the  said  Vaughn  was  on 
the  23d  day  of  June,  1899,  duly  appointed 
and  commissioned  by  the  governor  of  the 
territory  of  New  Mexico  as  treasurer  of  said 
territory,  and  that  the  said  Vaughn  duly 
took  and  filed  the  oath  of  office  required  by 
law,  and  gave  his  bond  as  required  by  law, 
which  bond  was  approved  by  the  governor 
of  the  territory  of  New  Mexico,  and  filed 
with  the  secretary  of  the  territory,  as  requir- 
ed by  law,  on  the  28th  of  June,  1899,  where- 
by he  fully  and  duly  qualified  himself  to  act 
as  such  treasurer,  and  as  such  was  entitled 
lo  the  custody  and  possession  of  the  books, 
papers,  moneys,  seal,  safes,  bonds,  and  other 
Insignia  and  paraphernalia  of  the  said  of- 
fice of  treasurer  of  the  territory  of  New 
Mexico;  and  that  on  the  6th  day  of  July, 
1899,  the  said  Vaughn  demanded  of  you, 
then  being  the  person  In  charge  of  such  In- 
signia and  paraphernalia  of  the  office  of 
treasurer,  that  you  deliver  and  turn  over  the 
same  to  him,  the  said  Vaughn,  as  treasurer, 
to  do  which  you  then  and  tliere  declined  and 
refused,  hut  retained  and  still  retain  the  ex- 
elusive  possession  thereof  in  your  custody 
and  control,  and  unlawfully  and  wrongfully 
refuse  to  deliver  the  same,  or  any  part  there- 
of, to  the  said  Vaughn,  the  lawfully  commis- 
sioned and  qualified  treasurer  of  said  terri- 
tory, whereby  he  is  unable  to  discharge  his 
ofHcial  duties  as  treasurer  in  any  respect 
and  the  public  business  Is  embarrassed  and 
hindered,  and  that  he  Is  without  any  plain, 
adequate,  and  speedy  remedy  In  the  ordi- 
nary course  of  law:  Now,  therefore,  we 
♦  •  •  do  command  you  •  •  •  that, 
Immediately  upon  receipt  of  this  writ,  you 
deliver  and  turn  over  to  the  said  Vaughn, 
as  treasurer  of  the  territory  of  New  Mexico, 
all  the  books,  papers,  moneys,  seals,  safes, 
bonds,  and  other  insignia  and  paraphernalia 
belonging  or  pertaining  to  the  said  office  of 
treasurer  of  the  territory  of  New  Mexico, 
or  that  you  show  cause  before  this  court  at 
the  chambers  of  the  Judge  In  the  court 
house  at  ten  o'clock  a.  ra.,  on  the  11th  day 
of  July,  ISnO,  why  you  have  not  done  so," 
etc.  On  July  11,  1809,  the  respondent  filed 
an  answer  or  return  to  the  writ,  of  great 
length,  wherein  he  dialled  spec-iflcally  and 
senerally  the  several  allegations  of  the  writ. 
Tills  return  also  contained  various  allega- 
tions. In  both  negative  and  afflrmntlve  form, 
the  substance  and  object  of  which  were  to 
avoid  the  allegations  of  the  alternative  writ 
upon  the  ground  that,  the  rpsponilent  having 
been  duly  created  treasurer  of  New  Mexico 
in  March,  1S97,  upon  nomination  and  ap- 
pointment of  the  governor,  by  and  with  the 
advice  and  consent  of  the  legislative  coun- 
cil, to  hold  office  for  two  years,  and  until 
his  successor  should  be  appointed,  and  being 
alive,  sul  Juris,  and  entirely  cai)able  of  filling 


the  crfHce,  and  never  having  resigned  or  been 
removed  therefrom,  but,  on  the  contrary,  be- 
ing still  in  exclusive  possession  thereof,  right- 
fully, and  the  relator  never  having  been  nom- 
inated to  the  council  by  the  governor,  that 
official  was  without  power  to  confer  the  of- 
fice In  question  upon  the  relator,  as  he  bad 
attemi)ted  to  do.  In  other  words,  the  pur- 
port of  these  allegations  was  to  deny  the 
power  of  the  governor  to  appoint  the  rela- 
tor, under  the  circumstances,  and  to  assert 
the  rightful  possession  and  title  of  the  office 
to  be  still  exclusively  In  the  respondent. 
Finally,  the  return  excepted  to  the  legal  suf- 
ficiency of  the  averments  of  the  writ  Upon 
motion  of  the  relator,  the  court  made  an  or- 
der striking  out  and  quashing  the  greater  part 
of  the  return,  permitting  only  such  portions 
as  traversed  the  allegations  of  tlie  writ 
touching  the  appointment  and  qualification 
of  the  relator  to  stand,  the  motion  being 
sustained  (to  quote  the  language  of  the  or- 
der) "in  so  far  as  the  answer  and  return 
denies  the  right  of  the  governor  to  appoint 
the  relator  to  the  office  of  treasurer,  and  as- 
serts the  title  to  the  office  in  the  respondent, 
and  his  right  as  such  officer  to  retain  and 
bold  possession  of  the  insignia  and  parapher- 
nalia of  said  office."  To  this  ruling  the  re- 
spondent excepted.  A  motion  by  the  re- 
spondent that  the  issues  raised  by  the  plead- 
ings be  submitted  to  a  Jury  was  overruled, 
and  the  cause  came  on  for  hearing  before  the 
court  The  relator  Introduced  In  evidence  a 
commission  Issued  and  signed  by  the  gover- 
nor, under  the  seal  of  the  territory,  and 
countersigned  by  the  secretary,  dated  June 
23, 1899,  appointing  the  relator,  J.  H.  Vaughn, 
treasurer  of  the  territory  of  New  Mexico;  a 
certificate  of  the  secretary  of  the  territory, 
dated  June  28, 1890.  certifying  to  the  appoint- 
ment and  commission  of  the  relator,  to  his 
having  taken  and  filed  his  oath  of  office,  and 
given  a  bond  to  the  territory  as  required  by 
law,  and  to  the  approval  of  such  bond  by  the 
governor,  and  the  filing  thereof  In  the  sec- 
retary's office;  and  a  copy  of  the  said  bond, 
certified  by  the  secretary.  Lastly,  the  rela- 
tor put  In  evidence  a  written  demand  upon 
the  respondent  in  substance  requiring  the 
latter  to  turn  over  to  the  former  the  office  of 
treasurer,  and  Its  appurtenances  and  belong- 
ings, upon  which  document  was  written  a 
statement  signed,  "Samuel  Eldodt  Treasurer 
of  the  Territory  of  New  Mexico,"  acknowl- 
edging service  of  the  demand,  and  refusing 
compllaueo  therewith.  To  the  Introduction 
of  those  several  documents  the  respondent 
olijocted  and  excepted.  The  respondent  then 
ofTered  evidence  to  sustain  the  several  affirm- 
ative allegations  of  his  return  concerning  his 
own  appointniont,  qunllflcatlon,  etc.,  all  of 
wlilch  was  excluded,  over  his  exception,  and 
the  court  gave  Judgment  finding  the  facts  to 
be  as  stated  In  the  .nlternatlve  writ  and 
adjudging  the  relator  to  be  "prima  facie 
treasurer  of  said  territory,  and  as  such  en- 
titled to  the  immediate  possession  of  the  in- 
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signla,  paraphernalia,  books,  furniture,  and 
other  articles  pertaining  to  said  office."  Mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment baTlng  been  overruled,  the  peremptory 
writ  was  issued  July  14,  1880,  and,  In  com- 
pliance with  the  command  thereof,  the  re- 
spondent gave  over  everything  appertaining 
to  the  office  of  treasurer  to  the  relator. 

T.  B.  Catron  and  H.  B.  I^ughlln,  for 
plalntlfr  In  error.  Edward  L.  Bartlett,  Sol. 
Gen.,  for  defendant  in  error. 

CRUMPACKER,  3.  (after  stating  the 
facts).  Where  one  has  received  an  appoint- 
ment to  a  public  office  from  the  authority  in- 
vested with  power  to  make  such  an  appoint- 
ment, and  has  duly  qualified  in  accordance 
with  statutory  requirements,  the  law  wlU 
presume.  In  the  first  instance,  that  the  ap- 
pointment was  legal,  and  that  the  appointee 
is  the  rightful  incumbent  of  the  office  des- 
ignated in  the  appointment,  and  it  will,  upon 
bis  application,  assist  him  to  the  possession 
of  the  Insignia,  paraphernalia,  and  everything 
appertaining  to  the  office.  The  functions  of 
the  writ  in  such  cases  are  narrow,  but  they 
are  of  vast  importance  in  the  orderly  admin- 
istration of  government,  and  It  Is  In  this  very 
narrowness  that  the  peculiar  power  and  effi- 
cacy of  the  remedy  are  founded.  There 
must  be  some  means  afforded  by  the  law 
whereby  officials,  legally  created  and  qual- 
ified, may  be  enabled  to  enter,  without  de- 
lay, upon  the  performance  of  the  duties  which 
the  law  requires  and  the  welfare  of  the  so- 
ciety demands  that  they  fulfill;  otherwise,  the 
course  of  public  administration  must  be  con- 
stantly obstructed,  and  Its  regularity  and 
usefulness  greatly  impaired.  It  is  therefore 
the  established  rule  in  this  jurisdiction  that 
mandamus  lies  to  assist  to  the  possession  of 
the  Insignia  and  appurtenances  of  an  office 
one  who  shows  a  clear  prima  fade  right  to  It, 
and  that  the  only  question  proper  to  be  raised 
In  the  proceeding  Is  the  question  whether  a 
sufficient  8i.owing  of  a  prima  fade  right  has 
or  has  not  been  made.  The  question  of  the 
actual  or  ultimate  title  Is  not  an  Issue  In  the 
case,  and  no  rival  claimant  may  be  permitted 
to  delay  the  relief  sought  by  raising  that  Is- 
sue. Conklln  v.  Cunningham,  7  N.  31.  445, 
38  Pae.  170.  If  It  be  argued  that  this  rule, 
which  forbids  a  full  consideration  of  the  legal 
rights  of  the  respective  parties,  and  refuses 
to  go  behind  the  prima  fade  showing  adduced 
by  the  relator,  may  sometimes  work  Injus- 
tice, by  ejeding  from  office  one  who  Is  ac- 
tually and  lawfully  In  possession  of  It,  and 
Inducting  into  his  place  another  whose  title 
thereto  Is  defective  and  Illusory,  the  answer 
Is  plain:  The  object  of  the  rule  Is  solely  to 
secure  the  systematic  and  orderly  administra- 
tion of  government,  and  not  to  adjust  dis- 
putes of  Indlvidtials.  In  the  great  majority  of 
cases.  It  Is  actually  true  that  he  who  cxlitblts 
the  prima  facie  right  has  also  the  legal  title 
to  the  office,  and  that  his  opponent  Is  a  usurp- 


er. In  some  cases  this  Is  not  true,  and  yet, 
even  here,  the  general  rule  must  be  adhered 
to,  though  It  work  temporary  individual  hard- 
ship; for,  were  It  to  be  departed  from  In 
one  case.  It  must  be  ignored  in  all;  the  spe- 
cial value  of  the  proceeding  by  mandamus- 
Its  rapidity— would  be  lost;  the  relief  by  man- 
damus anu  quo  warranto  would  become,  in  all 
practical  aspects,  the  same;  and  there  would 
be  no  agency  known  to  the  law  whereby,  in  a 
grave  and  critical  emergency,  the  implements, 
paraphernalia,  and  property  of  a  public  office 
could  be  speedily  delivered  over  to  the  law- 
ful Incumbent.  Such  being  the  prlndples  ap- 
plicable to  the  case  at  bar,  the  question  first 
presented  to  this  court  for  determination  is, 
were  the  facts,  as  alleged  in  the  alternative 
writ  and  as  found  by  the  court  below,  suffi- 
cient to  establish  in  the  relator  a  prima  fade 
right  to  the  insignia  and  appurtenances  of  the 
i  office  of  territorial  treasurer?  The  court  be- 
low found,  as  a  matter  of  fad,  "that  the  said 
relator,  J.  H.  Vaughn,  was  commissioned  by 
the  governor  of  the  terrltorlty  of  New  Mexico 
as  treasurer  of  the  territory  of  New  Mexico 
on  the  23d  day  of  June,  1899,  and  that  said 
Vaughn,  as  such  treasurer,  took  the  oath  of 
office  prescribed  by  law  therefor,  and  filed 
the  same  In  the  office  of  the  secretary  of  the 
territory,  as  required  by  law;  that  the  said 
Vaughn  also  made  and  executed  his  bond  to 
the  territory  of  New  Mexico  In  the  sum  of 
four  hundred  thousand  dollars,  as  required  by 
law,  which  bond,  with  the  sureties  thereon, 
was  approved  by  the  governor  of  the  territory 
of  New  Mexico,  and  also  filed  In  the  office  of 
the  secretary  of  said  territory,  as  required  by 
law."  Such  being  the  facts.  It  Is  clear  that 
the  relator  was  prima  fade  treasurer  of  New 
Mexico,  If  the  governor  was  Invested  with 
legal  power  to  make  him  such.  Conklln  v. 
Cunningham,  supra. 

It  Is  earnestly  and  ably  contended  by  coun- 
sel for  the  plaintiff  in  error  that,  the  office 
Involved  in  this  controversy  being  a  territorial 
office,  the  power  of  the  governor  to  fill  It  by 
appointment  without  the  advice  and  consent  of 
the  territorial  council,  and  during  a  recess  of 
the  council.  Is  by  section  8  of  the  organic  act 
of  1850,  and  section  1858  of  the  Revised 
Statutes  of  the  United  States,  limited  to 
cases  of  death  or  resignation,  and  that  under 
no  circumstances  has  the  governor  power  to 
remove  the  treasurer  and  to  appoint  his  suc- 
cessor. Several  decisions  of  this  court,  be- 
sides numerous  other  authorities,  are  cited  in 
support  of  this  contention.  The  question  thus 
raised  Is  one,  however,  which  we  do  not  feel 
called  upon  to  decide  In  the  case  at  bar.  Sec- 
tion 18.">8,  Id.,  Is  as  follows:  "In  any  of  the 
territories,  whenever  a  vacancy  happens  from 
resignation,  or  death,  during  the  recess  of  the 
legislative  conucll.  In  any  office  which  by  the 
organic  act  of  any  territory.  Is  to  be  filled  by 
appointment  of  the  governor,  by  ami  with 
the  advice  and  consent  of  the  council,  the 
governor  shall  fill  such  vacancy  by  granting 
a  commission  which  shall  expire  at  the  end 


Digitized  by 


Google 


108 


01  PACIFIC  REPOBTEB. 


(N.M. 


of  the  next  session  of  tbe  legiBlative  council." 
There  are,  then,  at  least  two  contingencies, 
the  happening  of  either  of  which  empow- 
ers the  governor  to  fill  the  office  of  treasurer 
during  a  recpss  of  the  council.  One  is  the 
death  of  the  ..jLUinbent;  the  other  Is  his  resig- 
nation. Admitting,  argumenti  gratia,  the 
force  of  the  suggestion  that  the  respondent 
could  not  be  presumed  to  be  dead  in  this  case, 
it  does  not  follow  that,  for  the  purposes  of 
this  proceeding,  he  could  not  be  presumed  to 
haye  reeigned.  The  facts  that  be  had  refused 
to  vacate  the  ofiQce  upon  the  demand  of  the 
relator,  and  that  he  thereafter  persisted  in 
such  refusal,  do  not  exclude  the  possibility 
that  his  resignation  bad  been  tendered  to,  and 
accepted  by,  the  governor  before  the  new  ap- 
pointment was  made.  It  must  be  borne  In 
mind  that  we  have  to  deal  with  a  strict  and 
technical  rule  established  for  the  public  pro- 
tection,—a  rule  that  is  general,  and  not  to  be 
disregarded  to  suit  particular  instances.  The 
presumption  in  favor  of  the  legality  and  regu- 
larity of  the  acts  of  the  executive  Is  among 
the  strongest  known  to  the  law.  Conklln  v. 
Cunningham,  supra.  It  appearing  that  the 
governor  bad  undertaken  to  appoint  to  the 
office,  and  there  being  one  possible  contin- 
gency (we  do  not  say  that  there  were  not 
more)  In  which  he  might  lawfully  make  the 
appointment,  the  court  must  presume,  prima 
facie,  that  that  contingency  existed  when  the 
appointment  was  made;  and  to  permit  the 
Introduction  of  one  word  of  testimony  to  re- 
but this  presumption  would  be  to  open  the 
door  to  the  whole  question  of  title,  and  abolish 
the  rule  which  we  have  above  attempted  to 
elucidate.  When  the  allegations  of  the  alter- 
native writ  are  enifflclent  to  show  a  prima 
facie  right  to  the  office  in  the  relator,  there 
is  no  recourse  for  the  respondent  but  to 
traverse  and  contradict  them.  Conklln  ▼. 
Cunningham,  supra.  Were  this  a  proceeding 
In  the  nature  of  a  quo  warranto,  we  should  be 
governed  by  quite  difTerent  principles;  for 
that  proceeding  (as  remarked  by  Bronson,  3„ 
in  People  v.  Vail,  20  Wend.  12)  "reaches  be- 
yond those  evidences  of  title  which  are  con- 
clusive for  every  other  purpose,  and  Inquires 
Into  and  ascertains  the  al«tract  question  of 
right."  But  the  evidences  of  title  referred  to, 
of  which  a  commission  In  proper  form.  Issued 
by  a  competent  appointing  power,  is  one,  are 
conclusive  for  every  purpose,  except  when  di- 
rectly assailed  In  the  special  mode  provided 
by  law.  Such  a  commission  may  not  be  at- 
tacked collaterally  In  a  proceeding  like  the 
present,  the  prime  and  only  object  of  which  is 
to  deliver  the  Insignia  and  belongings  of  an 
office  to  the  person  prima  facie  entitled.  The 
act  of  the  governor  in  appointing  to  office,  like 
the  act  of  a  canvassing  board  hi  issuing  a 
certificate  of  election.  Is  judicial  or  quasi  ju- 
dicial in  character,  and,  where  the  appoint- 
ment is  within  the  scope  of  the  gubernatorial 
power,  may  be  reviewed  only  In  some  appro- 
priate proceeding  brought  for  the  purpose. 
Wood  T.  Peake,  8  Johns.  69;  WUdy  t.  Wash- 


bnm,  16  Johns.  48;  People  T.  Seaman,  5 
Denio,  409.  Wood  v.  Peake,  supra,  was  an 
action  of  trespa«  brought  against  Wood  for 
the  seizure  of  horses  belonging  to  the  plaintiff. 
The  defendant  justified  the  seizure  under  an 
execution  and  appointment  of  himself  to  be 
one  of  the  constables  of  the  county  by  three 
Justices  of  the  peace,  who  had  acted  under  a 
statute  conferring  upon  them  the  power  to 
make  such  an  appointment  in  case  any  con- 
stable elected  by  the  town  should  refuse  to 
serve  and  bis  successor  should  not  be  chosen 
at  a  special  town  meeting  within  15  days  after 
such  refusal  Defendant's  warrant  of  ap- 
pointment stated  as  the  ground  of  Its  issuance 
that  one  Laurence,  one  of  the  constables  of 
the  county,  had  for  more  than  15  days  refused 
to  serve  in  his  office,  and  that  the  town  had 
not  filled  the  vacancy.  The  plaintiff  proved 
that  the  said  Laurence  had  not  refused  to 
eerve  as  constable,  as  recited  by  the  justices, 
and  obtained  a  judgment  In  the  court  below. 
The  supreme  court  upon  appeal,  held  that 
the  admission  of  this  evidence  of  the  plaintiff 
was  error,  and  in  reversing  the  judgment  said 
(page  71):  "This  appointment  is  a  judicial 
act,  for  the  justices  must  first  determine  and 
adjudge  that  there  is  a  vacancy  In  the  office, 
and  that  the  town  has  neglected  to  fill  It.  It 
Is  not  trnrers.ible  in  such  a  collateral  actloa 
The  appointment  remains  valid  until  It  la 
set  aside  or  quashed  in  the  regular  course  up- 
on certiorari.  *  *  •  If  two  justices  should 
appoint  him  (the  constable)  it  would  be  a 
case  In  which  no  Jurisdiction  existed,  and  the 
appointment  would  be  null  and  void.  The 
distinction  in  the  books  is  between  the  cases 
where  the  authority  (of  the  constable)  pro- 
ceeds from  a  source  having  Jurisdiction  over 
the  subject-matter  and  from  one  that  does 
not  The  ministerial  officer  can  justify  in  the 
one  case,  and  not  In  the  other."  In  People 
V.  Seaman,  supra,  which  was  a  quo  warranto 
proceeding  to  determine  election  to  office,  the 
same  court  remarked  (page  412):  "It  was 
held  In  Wood  v.  Peake,  8  Johns.  C9,  sanction- 
ed by  Wildy  v.  Washburn,  16  Johns.  4Q,  that 
such  appointments  by  Justices  were  judicial 
acts;  which  were  not  to  be  questioned  in  any 
collateral  proceeding  between  individuals. 
This  Is  sound  doctrine,  and  is  equally  applica- 
ble to  the  decision  of  a  board  of  canvassers 
declaring  the  results  of  an  election  to  office." 
In  fact  we  Incline  to  the  opinion  that  an 
appointment  may  often  Involve  much  more  of 
the  judicial  element  than  does  the  act  of 
adding  up  election  returns,  which  Is  "a  mere 
mechanical,  or  rather  mathematical,  duty," 
as  observed  by  the  court  In  People  v.  Head, 
25  III.  290;  or  "a  simple  matter  of  arithme- 
tic," as  remarked  in  Morgan  v.  Quackenbush, 
22  Barb.  79.  See,  generally.  High,  Eitr.  Rem. 
S$  73-75;  Crowell  v.  Lambert  10  Minn.  309 
(Gil.  295);  Com.  v.  Atliearn,  3  Mass.  280;  In 
re  Strong,  20  Pick.  495;  Ewlng  v.  Turner 
(Okl.)  36  Pac.  951;  State  v.  Churchill,  15 
Minn.  455  (Gil.  309);  State  v.  Sherwood,  15 
Minn.  221  (Oil  172);  People  T.  Bead.  25  lU. 
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2S7.  It  ntllows  that  the  action  of  the  court 
below  In  quashing  those  portions  of  the  re- 
spondent's return  which  alleged  the  posses- 
sion and  title  of  the  office  to  be  In  blm,  and 
denied  the  power  of  the  governor  to  make  the 
appointment  of  the  relator,  and  In  excluding 
the  eridence  offered  by  the  respondent  In  sup- 
port of  those  allegations,  was  proper. 

As  to  the  assignment  of  error  based  njM>n 
the  overrullnff  of  the  respondent's  motion  for 
a  trial  by  Jury,  we  are  constrained  to  the 
conclusion  that  the  action  of  the  court  be- 
low Must  be  sustained.  The  same  point  was 
made  without  avail  before  this  court,  un- 
der circumstances  almost  Identical  to  this  re- 
spect with  those  of  the  case  at  bar.  Conklin 
V.  Cunninsham.  supra.  "The  determination 
of  the  fnrts  by  a  Jury  In  a  mandamus  case  Is 
not  necessarily  prellmlMry  to  a  valid  Jnds- 
nient."  In  re  Delgado,  140  U.  S.  586.  588.  11 
Sup.  Ct.  874,  35  L.  Ed.  578.  There  being  no 
error  In  the  record,  the  Judgment  of  the  court 
below  Is  nfilrmed.. 

MILLS,  C.  J.,  and  PARKER,  J.,  concur. 


oo  N.  M.  er) 

ROMRRO.  Trensnrer.  t.  BOARD  OF  EDU- 
CATION OF  CITr  OF  LAS  VEGAS. 
(Supreme  Court  of  New  Mexico.    Mnv  2,  1900.) 

STATUTE— HEPEAL— SCHOOL  DISTRICTS— GAM- 
ING LICENSES— APPLICATION  OP  KUNDS. 
_  1.  Section  35,  c.  25,  8es8.  Laws  1801,  pro- 
viding that  certnia  tpmporary  funds  (or  school 
purposes  slioaid  be  paij  out  of  the  county  treas- 
ury to  the  account  of  the  several  school  districts 
wbereio  such  sums  are  collected,  was.  In  ef- 
fect, repealed  by  chapter  .'iO,  Laws  1803  (sec- 
tion 15^8,  Comp.  Laws  1807). 

2.  After  the  repeal  of  section  35,  c.  25.  Sess. 
Laws  1S91,  revenue  derived  from  gaming  li- 
censes (or  school  purposes  was  distributable,  as 
provided  by  sertioo  13,  Act  1S91  (section  1526, 
Comp.  Laws  1807),  by  apportionment  to  the  sev- 
eral districts  within  the  county  in  proportion  to 
the  nnmber  of  children  residing  in  each  over  S 
and  under  21  years  of  age,  that  being  the  only 
law  proTiding  (or  its  distribution. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  San  Miguel  county; 
before  Chief  JosUce  William  J.  Mills. 

Application  by  the  board  of  education  of  the 
city  of  Las  Vegas  for  a  writ  of  mandamus 
against  Margarito  Romero,  treasurer  of  the 
county  of  San  Miguel.  From  a  Judgment 
granting  the  writ,  defendant  brings  error. 
Reversed. 

Cbas.  A.  Spless,  DIst  Atty.,  for  plaintiff  In 
error.  Frank  Springer,  Andrlous  A.  Jones, 
and  W.  C  Reld,  for  defendant  In  error. 

CRUMPACKER,  J.  On  the  21st  day  of 
August,  A.  D.  1800.  the  board  of  education 
of  the  city  of  Las  Vegas,  of  the  territory  of 
New  Mexico,  defendant  In  error  herein.  Hied 
a  petition  for  a  writ  of  mandamus  In  the  dis- 
trict court  of  San  Miguel  county,  seeking 
thereby  to  compel  Margarito  Romero,  treas- 
urer of  the  county  of  San  Miguel,  and  plain- 
Itir  in  error  bereln,  to  place  to  the  credit  of 


the  school  district  of  the  city  of  Las  Vegas,  of 
the  territory  of  New  Mexico,  certain  moneys 
collected  by  him  for  gaming  licenses  from 
persons  carrying  on  gaming  in  the  school  dis- 
trict of  the  city  of  Las  Vegas.  An  alterna- 
tive writ  of  mandamus  was  awarded  in  the 
case,  directing  Margarito  Romero,  the  plain- 
tiff In  error  herein,  to  credit  the  moneys 
described  in  the  petition  for  the  writ  of  man- 
damus to  the  account  of  the  district  of  the 
city  of  Las  Vegas,  and  to  pay  the  money 
over  to  the  treasurer  of  the  board  of  educa- 
tion of  the  city  of  Las  Vegas  when  demanded. 
For  answer  and  return  to  the  alternative 
writ  and  the  petition  in  said  cause,  the  plain- 
tiff in  error  demurred,  among  other  things, 
upon  the  ground  that,  under  the  laws  of  the 
territory  of  New  Mexico,  money  collected 
upon  account  of  gaming  licenses  Is  the  prop- 
erty of  the  general  school  fund  of  the  county 
wherein  it  is  collected,  and  does  not  belong 
to  the  school  district  wherein  it  is  collected. 
Upon  a  bearing  in  the  cause,  the  demurrer 
filed  therein  was  overruled,  and  a  peremptory 
writ  of  mandamus  was  awarded  In  accord- 
ance with  the  prayer  of  the  petition.  The 
plaintiff  In  error,  Margarito  Romero,  sued  out 
a  writ  of  error  In  this  court  to  the  district 
court  of  San  Miguel  county,  and  assigned  the 
following  as  error  in  the  record  and  proceed- 
ings in  said  cause,  to  wit:  **(!)  The  district 
court  erred  in  not  holding  that  the  petition 
and  alternative  writ  of  mandamus  issued  In 
said  cause,  and  neither  of  them,  stated  no 
cause  of  action.  (2)  The  district  court  erred 
In  not  holding  that  the  petition,  and  the  mat- 
ters and  things  therein  stated,  were  not  suffl- 
clent  in  law  to  entitle  the  defendant  in  error 
to  the  relief  prayed  for  to  said  petition.  (3) 
The  district  court  erred  in  not  holding  that 
it  was  not  the  duty  of  said  Margarito  Rome- 
ro, treasurer,  etc.,  to  cover  the  moneys  men- 
tioned and  described  In  said  petition  and  al- 
ternative writ  Into  the  school  funds  of  said 
county  of  San  Miguel,  to  be  credited  to  said 
district  of  East  Las  Vegas.  (4)  The  said  dis- 
trict court  erred  In  awarding  a  peremptory 
writ  commanding  said  Margarito  Romero,  etc., 
to  cover  the  moneys  mentioned  and  describ- 
ed In  the  petition  and  alternative  writ  into 
the  school  fund  of  San  Miguel  county,  to  be 
credited  to  the  school  fund  of  East  Las 
Vegas." 

The  pleadings  present  the  Inquiry,  what  Is 
the  legislative  will  In  regard  to  the  distribu- 
tion of  revenue  derived  from  gaming  li- 
censes? The  answer  must  be  found  In  the 
statutory  enactments  relating  to  our  com- 
mon-school system,  or  relating  to  the  funds 
established  for  Its  maintenance,  and  In  what- 
ever Judicial  construction  may  heretofore 
have  been  given  these  acts.  On  February  12, 
1801.  an  act  was  passed  entitled  "An  act  es- 
tablishing common  schools  In  the  territory 
of  New  Mexico  and  creating  the  office  of 
superintendent  of  public  instruction."  This 
act.  together  with  the  subsequent  act,  amend- 
atory thereof,  passed  by  the  same  leglsla- 
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tnre  on  February  26, 1881,  was  manifestly  In- 
tended to  cover  tbe  entire  subject-matter  of 
the  establishment  and  maintenance  of  pub- 
lic schools,  and  supplanted  all  antecedent  leg- 
islation on  that  subject  Thereby  rarious 
school  funds  were  created,  and  provision  was 
made  for  their  distribution.  Gamhig  licenses 
were  designated  by  section  35  of  the  act  of 
February  12,  1891,  as  an  item  of  one  of  the 
temporary  ^unda,  which  funds  were  by  said 
section  made  payable  into  the  county  treas- 
ury to  the  account  of  the  several  school  dis- 
tricts wherein  such  sums  are  collected.  Rev- 
mues  available  for  school  purposes,  other 
than  those  designated  as  temporary  funds, 
were  distributable,  under  section  13  of  that 
act,  to  the  several  districts  within  tbe  coun- 
ty, in  proportion  to  the  number  of  children 
of  school  age  residing  in  each.  This  court 
held  in  Board  v.  Tafoya,  6  N.  M.  292,  27  Pac. 
616,  that,  under  section  35  of  chapter  25  of 
the  Laws  of  1891,  revenue  derived  from  liquor 
licenses  (which  licenses  were  designated,  to- 
gether with  gaming  and  other  licenses,  in  the 
same  subdivision  5  of  said  section  35,  as  parts 
of  the  temporary  funds)  belonged  to  the  dis- 
trict wherein  It  was  collected.  In  reaching 
this  conclusion,  this  court  there  Inquired  in- 
to the  Intention  of  the  legislature  In  enacting 
chapter  9  of  the  Laws  of  1891.  Appellant 
In  the  case  contended  that  section  3  of  said 
chapter  9  provided  that  the  revenue  deriva- 
ble from  liquor  licenses  belonged  to  the  gen- 
eral county-school  fund,  and  should  be  ap- 
portioned and  distributed  to  all  of  tbe  school 
districts  in  the  county.  But  this  court,  speak- 
ing by  Justice  McFle,  In  this  connection  say: 
"It  will  be  observed  that  chapter  9  is  enti- 
tled 'An  act  licensing  tbe  sale  of  intoxicating 
liquors  and  regulating  tbe  same.'  The  en- 
tire chapter  is  devoted  to  the  subject  of  li- 
cense, having  no  reference  by  title  to  school 
purposes.  It  provides  a  graduated  system  of 
license,  ranging  In  amounts  from  $100  to 
$400,  and  erects  the  legal  machinery  necessary 
to  carry  the  system  into  successful  operation. 
The  legislative  mind  was  therefore,  at  tbe 
time  of  the  passage  of  what  Is  known  as  the 
'High  License  Law,'  absorbed  In  the  perfec- 
tion of  the  law  licensing  and  regulating  the 
sale  of  intoxicating  liquors,  aside  from  all 
other  subjects.  Section  3  Is  the  only  section 
of  the  entire  act  that  refers  to  schools  or 
school  funds,  and  that  section  Is  couched  in 
very  general  terms.  In  adopting  tbe  license 
system,  a  large  fund  would  necessarily  be 
derived  from  it,  which  fund  must  be  devoted 
to  some  proper  purpose,  and  must  have  a 
custodian.  The  legislature  determines  that 
this  fund  shall  be  devoted  to  school  purposes, 
and,  while  the  language  used  is  that  It  is  to 
be  covered  into  the  general  school  fund  of 
the  county,  it  still  remains  apparent  that  this 
language  is  used  in  a  general  sense,  and  sub- 
stantially says  that  the  license  funds  shall  be 
devoted  to  school  purposes.  But  a  single 
section  is  used  for  this  purpose,  and  that  sec- 
tion Is  one  of  accumulation,  and  not  of  distri- 


batlon.  Under  tliis  section,  the  license  fund  Is 
placed  in  the  hands  of  the  county  treasurer 
of  the  respective  counties,  without  any  pro- 
visions whatever  for  its  disbursement;  and 
from  this  fact,  and  the  further  fact,  of  which 
we  take  Judicial  knowledge,  that  a  few  days 
later  the  same  legislature  passed  an  act  for 
the  disbursement  of  school  funds,  we  have  a 
right  to  presume  that  the  legislature  had  in 
mind  the  subsequent  act  of  distribution,  and 
therefore  remitted  the  whole  subject  of  the 
distribution  of  tbe  license  and  other  school 
funds  to  the  further  act  of  tbe  legislature." 

Were  there  no  legislation  subsequent  to  the 
general  school  law  of  1891  affecting  the  dis- 
tribution of  revenue  derived  from  licenses 
Imposed  upon  the  gaming  tables  or  games  of 
chance,  we  should  be  compelled  to  conclude 
as  to  such  licenses,  as  this  court  concluded 
in  tbe  case  cited  In  construing  the  liquor  li- 
cense act,  that  by  virtue  of  section  35  of  that 
act,  and  of  chapter  27  of  the  Session  Laws  of 
1887,  entitled  "An  act  repealing  certain  sec- 
tions of  the  gaming  law  and  providing  a  sub- 
stitute therefor,"  together  with  chapter  30  of 
the  Laws  of  1893,  amending  chapter  27  of 
said  Laws  of  1887,  Increasing  the  license  and 
making  minor  regulations  concerning  gam- 
mg,  such  hcenaes  belonged  to  the  school  dis- 
trict in  which  they  were  collected.  Tbe  lan- 
guage designating  the  general  use  to  be  made 
of  revenue  derived  under  the  liquor  license 
act,  which  was  construed  In  tbe  case  of  Board 
T.  Tafoya,  supra,  is  "upon  tbe  payment  of 
said  license  fee  into  the  hands  of  the  county 
treasurer,  to  be  covered  into  the  general 
school  fund  of  the  county" ;  and  tbe  language 
designating  tbe  use  to  be  made  of  revenue  de- 
rived from  the  gaming  license  law  of  1887, 
and  its  amendment  of  February  17, 1893,  here 
under  consideration,  is  in  the  farmer,  "the 
license,  when  collected,  shall  be  paid  into  the 
school  fund  of  the  county,"  and  In  the  latter, 
"said  license  fee  shall  be  paid  into  the  handa 
of  the  county  treasurer,  to  be  covered  Into  tbe 
school  funds  of  the  county."  This  indentlcal 
language,  used  in  a  similar  connection,  hav- 
ing been  heretofore  Judicially  construed  to 
have  a  certain  meaning,  we  must  presume 
that  the  legislature,  by  the  use  of  the  same 
language  in  like  connection  subsequent  to 
such  Judicial  construction,  intended  it  should 
have  no  different  meaning. 

Therefore  the  question  arises,  has  there 
been  any  subsequent  legislation  affecting  the 
distribution  of  licenses  Imposed  upon  gam- 
ing? This  court  has  decided  In  Board  ▼. 
Tafoya,  supra,  that  chapter  25  of  tbe  Laws 
of  1891  Itself  provided  for  the  distribution  of 
all  available  funds  for  the  support  of  the 
school  system,  and  that  the  revenue  derivable 
from  liquor  licenses  was  particularly  distribu- 
table imder  section  35  of  said  act;  analogous- 
ly, revenue  derived  from  gaming  licenses  was 
at  that  time  distributable  in  like  manner. 
However,  on  February  23,  1803,  it  was  enact- 
ed (section  1306,  Comp.  Laws  1897)  "that  sec^ 
tlon  35  of  chapter  25  of  the  Session  Iaws  of 
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1891  be  amended  to  read  as  follows."  This 
t'uactment  has  tbe  effect  of  repealing  all  of 
section  So  of  chapter  25  of  the  Laws  of  1801, 
and  makes  no  mention  whatever  of  revenue 
derived  from,  or  of  the  distribution  of  rev- 
enue derived  from,  gaming  licenses.  The  leg- 
islature, In  effect,  thereby  declared  to  be  re- 
pealed the  provision  of  law  under  which  all 
money  arising  from  gaming  tables  or  games 
of  chance  was  payable  Into  the  county  treas- 
ury to  the  account  of  the  several  districts 
wherein  such  sums  were  collected.  We  con- 
clude, in  considering  this  displaced  legisla- 
tion, that  the  legislature  merely  intended  to 
change  the  mode  of  distribution  of  revenue 
derived  from  gaming  licenses  from  a  partic- 
ular to  a  general  one.  Section  13  of  the  gen- 
eral school  law  of  1881  (section  lu&6,  Comp. 
Laws  1807)  provides  for  "apportionment  of 
the  revenue  derived  from  a  territorial  tax 
levy  for  school  purposes,  together  with  all 
the  county  school  fund  for  the  same  purpose 
to  the  several  districts  within  the  county  In 
proportion  to  the  number  of  children  residing 
In  each  over  five  and  under  twenty-one  years 
of  age."  Having  found  that  the  fund  accu- 
mulated by  virtue  of  the  gaming  license  law 
was  to  be  devoted  to  school  purposes,  and  no 
particular  mode  for  its  distribution  being  by 
law  now  provided,  we  think  It  very  clear  that 
the  fund  so  accumulated  Is  subject  to  the  gen- 
eral distribution  by  apportionment  as  pro- 
videa  by  section  13  of  the  act  of  1891,  to- 
gether with  all  the  other  county  school  funds 
not  otherwise  particularly  distributed. 

It  has  been  urged  upon  the  court  that  the 
school  districts  In  which  these  licenses  are 
collected,  and  where  gambling  is  carried  on 
under  legislative  sanction,  should  receive  all 
possible  benefit  from  the  revenue  derived 
from  such  source,  In  order  to  counteract,  so 
far  as  possible,  tbV  evil  of  having  gaming 
carried  on  within  their  limit;  but  these  are 
matters  which  can  be  urged  with  propriety 
only  upon  the  legislative  department  of  the 
government.  We  conclude  that  the  district 
court  erred  in  not  sustaining  the  demurrer  to 
the  petition.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  sustain  the  de- 
murrer and  to  dismiss  the  petition. 

PARKER  and  McFIE,  JJ.,  concur. 


(10  N.M.  99) 

MILLHEISER  et  al.  v.  LONG  et  al. 

(Supreme  Court  of  Now  Mexico.    May  3,  1000.) 

WATERS— APPTIOPRIATION'— EXTENT— PRIOR- 
ITY—APPEAL— FINDINGS— REVIEW. 

1.  Capacity  of  ditch  aloni'  does  not  consti- 
tute a  valid  appropriation  of  water,  unaccom- 
panied by  application  of  the  water  to  some  benr 
elic'iiil  use. 

2.  AVhere  two  ditches  are  recrivinfr  water 
from  the  same  stream.- one  constructed  in  18S.5. 
and  the  second  in  18.S.S.— the  owners  of  water 
rifrbts  iu  the  first  at  the  time  the  second  is  con- 
struoted  have  a  prior  opprDprintion  of  so  much 
water  as  has  been  actually  applied  by  them  to 


some  beneficial  purpose;  but  sales  of  water 
rights  by  them,  for  the  use  of  water  to  ije  con- 
ducted tnrouffh  the  first  ditch  in  excess  of  valid 
appropriation  by  the  owner  of  water  rights  iu 
the  first  ditch,  after  water  has  Iseen.  diverted  and 
beneficially  applied  through  the  second  ditch,  is 
void  as  to  such  excess,  as  against  the  rights 
of  valid  approprialors  through  the  second  ditch. 

3.  Where  the  controversy  involves  the  prior 
appropriation  of  water  between  those  claiming 
water  rights  in  two  ditches  constructed  at  dif- 
ferent times,  proof  which  fails  to  show  what 
tract  or  tracts  of  land  water  was  conducted  up- 
on, how  much  of  the  land,  for  what  years,  and 
what  portion  each  year,  is  not  sufficiently  spe- 
cific to  base  a  decree  upon  as  to  the  prior  appro- 

{iriation  of  the  water,  where  numerous  tracts  of 
and,  and  10  years'  time,  are  mvolved. 

4.  Where,  in  a  cause  tried  by  the  court  with- 
out a  jury,  the  court  fails  to  find  material  facts, 
which,  1}eing  considered,  demonstrate  that  the 
decree  rendered  In  the  court  below  was  mani- 
festly wrong,  this  court  will  consider  sudi  facts, 
to  enable  the  court  to  arrive  at  a  just  conclu- 
sion. 

5.  The  doctrine  of  prior  appropriation  governs 
the  distribution  of  water  hi  this  case. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Chaves  county; 
before  Justice  H.  B.  Hamilton. 

Action  by  Philip  Mlllheieer  and  others 
against  Leslie  M.  liong  and  others.  Judg- 
ment for  defendants,  and  two  of  the  complain- 
ants appeal.    Reversed. 

This  cause  was  tried  before  Hon.  H.  B. 
Hamilton,  at  the  time  Judge  of  the  Fifth  Ju- 
dicial district,  who  decided  the  Issues  In  favor 
of  the  defendants  below  (appellees  In  this 
court),  and  dlgmlssed  the  bill,  with  Judgment 
for  costs  against  complainants.  Two  of  the 
complainants  have  brought  the  case  to  this 
court  by  appeal.  This  Is  a  suit  In  equity,  by 
which  the  complainants  In  the  court  below 
sought  to  establish  rights  claimed  by  them  to 
the  use  of  water  from  the  Rio  Hondo,  In 
Chaves  county,  by  virtue  of  an  alleged  ap- 
propriation for  agricultural  and  horticultural 
purposes  by  the  plaintiffs  and  their  grantees 
through  and  by  means  of  a  ditch  known  as 
the  "Perry-Pountaln,"  and  various  laterals, 
constructed  In  the  spring  of  1888.  It  is  al- 
leged that  the  complainants  had  Improved  and 
cultivated  320  acres  of  land  o\vned  by  them, 
and  had  appropriated  water  to  this  land  from 
the  Hondo  river.  The  defense  Is  that  In  18»i 
Leslie  M.  Long,  Thomas  Long,  and  Scott 
Truxton  constructed  a  ditch  from  the  Hondo 
river  several  miles  above  the  mouth  of  the 
Perry-Fountain  ditch;  that  the  Long-Truxton 
ditch  had  a  capacity  suflScient  to  carry  all  of 
the  water  of  the  Hondo  at  its  normal  flow; 
that,  by  the  construction  of  a  dam  In  the 
river  which  diverted  all  of  Its  waters  into  the 
Long-Truxton  ditch,  the  Longs  and  Truxton 
thereby  had  a  prior  appropriation  of  all  the 
waters  of  the  river.  The  defendants  Leslie 
M.  and  Thomas  Long  further  allege  that  In 
the  year  1S84  they,  together  with  Scott  Trux- 
ton and  Jtarguerite  M.  Long,  made  entry  of 
about  3,0()0  acres  of  land  under  the  home- 
stead, pre-emption,  timber-culture,  and  des- 
sert-land laws  of  the  T'nited  States;  that 
they  began  to  Improve  and  cultivate  this  land 
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from  year  to  year,  and  that  they  had  applied 
the  waters  of  the  river  to  about  200  acres  of 
tlielr  loud;  that  they  had  a  prior  right  to  all 
of  the  waters  of  said  stream  as  against  the 
complainants.  Defendant  Haynes  asserts  a 
prior  right  to  water  through  the  Long-Trux- 
ton  ditch  by  virtue  of  a  purchase  of  Truxtous 
timber-culture  claim  by  him.  The  Pecos  Irri- 
gation &  Improvement  Company  alleges  that 
on  the  10th  day  of  December,  A.  D.  1887,  the 
said  Leslie  M.  Long,  Thomas  I^ong,  and  Scott 
Tnixton,  the  owners  of  said  Long-Truxton 
ditch,  granted  and  conveyed  unto  Nathan 
Faffa  and  William  S.  Prager  the  right  to  use 
and  convey  by  means  of  irrigation  ditches  all 
the  water  carried  by  the  e.iid  Long-Truxton 
ditch,  said  water  to  be  taken  from  said  ditch 
at  a  point  on  the  east  Hue  of  the  W.  %  of  the 
X.  E.  %  of  section  .3,  in  town.sliip  12  S.,  of 
range  23  E.,  X.  M.  P.  M.,  and  also  at  a  point 
on  the  west  line  of  the  S.  AV.  %  of  said  sec- 
tion 3,  which  right  was  8ub.Si'quently,  and 
l)rlor  to  tlie  institution  of  this  suit,  acquired 
by  this  defendant,  and  which  right  Is  rtiii 
owned  by  this  defendant.  The  defendant  the 
El  Capltan  Orchard  Company  joins  in  tlie 
answer  of  the  Ijongs,  and  as  to  it  tiie  answer 
Bays:  "These  defendantR.  Leslie  M.  Long, 
Tliomas  Long,  ami  the  Kl  Capltan  Orchard 
Company,  deny  that  Leslie  M.  Long,  or  any 
one  else  Interested  In  the  Ivong-Truxtiin  ap- 
propriation of  water  from  tlie  Hondo,  h.is 
transferred  and  deiivert-d  any  part  of  their 
appropriation  of  water  to  the  El  Capitan 
Orchard  Company.  That  water  from  the 
Hondo,  In  flood  times  (and  there  was  abund- 
ance of  water  for  all  Interested  in  tlie  Hondo 
appropriation),  has  lieen  used  by  tlie  said  EI 
Capltan  Orchard  Company  tlironzii  the  Long- 
Trnxton  Ditch,  and  with  the  consent  of  said 
lA'siie  M.  Ix>iig  and  Thomas  Long,  and  at  sev- 
♦■ral  tini.'s,  even  when  crops  and  growtii  at 
the  Long  ranch,  on  the  Kio  Hondo,  were  suf- 
fering for  water,  with  the  consent  of  the  s.iid 
defencI.Tnts  M-ater  wat»  used  It.v  the  El  Capltan 
Ordianl  Comiiaiiy."  Tlie  bill  further  alleges 
tlint  tiie  T/ongs  and  Truxton  al):indon;'d  any 
appropriation  of  water  which  they  may  have 
niarle,  by  tlieir  failure  to  cultivate  tiieir  land.s 
and  ai)i)ly  the  water  thereto  from  year  to 
year  in  good  faith,  and  also  by  selling  and 
conveying  to  divers  other  pers.ins  and  coiitor.T- 
tinns  named  in  tlie  bill  all  of  their  rights  and 
Interest  in  tiie  water  flowing  through  the 
Lniiii-Truxton  ditch,  and  Hie  use  thereof.  The 
bill  further  alleges  colIusUm  between  the 
Longs  and  the  orchard  coiiiimny  to  deprive 
eomplnlrants  of  the  i>v  of  water  of  said 
stream  apprnprintcd  by  them,  and  prnys  for 
an  injunction  against  these  acts,  and  that  the 
right  of  plaint itTs  to  the  use  of  tlie  water  be 
decreed  to  be  superior  to  the  rights  claimed 
under  the  said  Ixtng-Truxton  ditch,  and  that 
the  rIgUt  and  title  of  philntilTs  be  quieted  as 
against  all  claims  of  the  El  Capltan  Orchard 
Company,  and  all  other  person  or  peivjns.  In- 
dlvMual  or  corporations.  c:a'nilng  a  right  to 
the   use  of   the   waterti   of   the   Uio   Hondo 


through  the  said  Long-Truxton  ditch,  and  for 
general  relief.  The  bill  was  filed  November 
14,  A.  D.  18!)6.  but  the  trial  did  not  begin 
until  the  25th  day  of  March  A.  D.  18SJ7.  On 
the  29th  day  of  March,  A.  D.  1898,  the  court 
filed  Its  decree  dismissing  complainants'  bill; 
each  of  the  parties  paying  one-half  of  the 
costs.  From  this  decree  Philip  and  Muses 
MiUheli^r  appeal  to  this  court. 

Frank  Springer,  A.  A.  Jones,  and  A.  J.  Nos- 
blt,  for  appellants.  U.  A.  UIchard.sou,  for  ap- 
pellees. 

McFIE,  J.  (after  stating  the  facts).  As  a 
basis  for  the  decree  rendered  in  the  court 
below,  the  court  made  numerous  flndlugs  of 
fact  and  couclusious  of  law,  all  of  which 
were  duly  excepted  to,  of  which  the  follow- 
ing are  deemed  essential  to  the  present  re- 
view: "(1)  That  the  defendants  lierein.  In 
conjunction  with  certain  other  i>erson8,  did 
In  the  year  1SS4  take  out,  build,  and  con- 
struct a  ditch  from  the  south  bank  of  the 
Hondo  river,  and  did  by  means  of  fiiiid  ditch 
divert  and  appropriate  water  from  said 
stream  for  agricultural  and  domestic  pur- 
poses; that  said  ditch  was  constructed  of 
sufticient  capacity  to  carry  all  the  water  then 
flowing  in  said  Hondo  river  at  its  normal 
flow,  or  during  the  irrigation  season.  (2) 
Tlie  court  doth  further  find  that  the  said 
ditch,  when  so  completed.  In  the  year  1>SS."), 
<:onveyed  all  of  Hie  water  which  flowed  in 
said  Hondo  river  during  the  irrigation  sea- 
son; that  the  said  ditch  has  not,  since  its 
construction,  been  enlarged.  *  •  *  »o) 
The  court  doth  further  And  that  the  B.tid  de- 
fendants have  never,  since  the  date  of  their 
said  appro|irlatiou  of  said  water  and  the 
location  and  Improvement  of  said  land,  aban- 
doned or  given  up  the  salne.  but  continued  to 
use  and  apply  said  water  upon  said  land, 
and  have  continued  to  occup.v.  live  upon, 
cultivate,  and  improve  tlie  said  laud.  ((>) 
The  court  doth  further  And  that  tlie  said  de- 
fendants, from  the  time  of  the  diversi<m  and 
appropriation  of  said  water,  have  continued, 
with  diligence,  from  year  to  year  tiiereafter, 
to  cultivate.  Improve,  and  apply  the  water 
from  said  ditches  to  said  land,  and  tliat  dur- 
ing the  Irrigation  season  it  requlreil  all  of 
t!ie  water  originally  approiiriated  by  said  dc- 
I'eudaiits  for  use  In  the  cultivation  of  their 
said  lands.  (7)  The  court  doth  further  find 
that  tlie  grantors  of  the  coiD'dainauts  here- 
in also  went  upon  the  said  stream  in  the 
year  l.sss,  and  located  upon  certain  lauds, 
and  took  out  a  ditch  as  mentioned  and  de- 
scribed in  the  bill  of  complaint  herein;  tliat 
tiie  grjintors  of  tiie  complainants  took  up 
certain  lands,  and  sought  to  apply  the  water 
so  diverted  from  said  ditch  to  the  cultiva- 
tion and  improvement  of  said  lauds.  (S) 
The  court  doth  further  find  tliat  the  appro- 
priation and  diversion  of  the  water,  so  made 
by  said  comphilnauts'  grantors  In  the  year 
l.Sb8,  was  made  subsequent  to  the  time  of 
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the  diTerslon,  appropriation,  and  applica- 
tion of  the  water  of  said  stream  to  a  bene- 
ficial use  by  tbe  defendants  herein,  and  -  as 
made  subject  to  any  rights  which  the  de- 
fendants herein  had  acquired  to  the  waters 
of  said  stream.  •  •  *  (10)  The  court 
doth  further  find  that  the  said  complainants 
have  no  right  to  the  use  of  the  waters  of 
said  stream  for  Irrigation,  agricultural,  or 
domestic  use,  as  against  the  defendants  here- 
in." 

Under  the  pleadings,  the  effect  of  the  de- 
cree rendered  by  the  court  is  to  deny  to 
complainants  the  right  to  the  use  of  any  of 
the  water  of  the  Rio  Hondo;  and  as  the 
court  viU  talce  Judicial  notice  of  the  fact 
that  the  lands  In  question  cannot  be  success- 
fully cultivated  without  Irrigation,  and  as 
there  Is  no  other  stream  or  source  of  water 
supply  shown  to  be  available  for  the  irriga- 
tion of  those  lauds,  it  follows  that.  If  the 
complainants  are  denied  the  use  of  any  of 
the  water  of  that  stream,  cultivation  of 
their  lands  (which  the  answer  admits,  and 
the  court  finds  that  to  be  a  fact)  must  cease, 
the  lands  become  practically  worthless,  and 
rights  formerly  enjoyed  by  them  talcen  from 
them.  In  this  view  of  the  case,  we  have  ex- 
amined tlie  record  with  care,  and  have  ar- 
rived at  the  conchislon  that  the  court  below 
erred,  in  a  reversible  degree,  as  a  result  of 
a  failure  to  observe  tlie  distinction  between 
a  diversion  and  appropriation  of  wr.ter, 
which  led  the  court  In  this  case  to  deter- 
mine the  rights  of  the  parties  according  to 
priority  of  diversion,  rather  than  priority  of 
appropriation  to  a  beneficial  use.  Diversion 
is  one  of  several  elements  necessary  to  a 
legal  appropriation  of  water,  and,  while  a 
7alid  apprnpri.atlon  may  follow  Immediately 
upon  the  diversion  of  water  from  a  stream 
by  reason  of  concurrence  of  the  other  neces- 
cary  elements.  It  is  still  but  an  elempnt  of 
that  appropriation,  and  Is  not  equivalent  to 
It.  WatiT  may  be  diverted  from  a  stream, 
and  still  not  be  appropriated.  It  Is  only 
when  diversion  Is  accompanied  or  followed 
by  application  to  some  beneficial  purpose  that 
the  water  Is  appropriated  so  as  to  prevent 
a  subsequent  appropriator  from  acquiring  a 
right  to  its  use.  It  Is  not  the  cap.icity  of 
the  ditch,  merely,  that  determines  the  ap- 
propriation of  water.  It  Is  the  amount  ac- 
tually applied  to  a  beneficial  use  thnt  Is  ap- 
propriated, wltliln  the  menning  of  the  law. 
It  is  clear  that  the  law  of  prior  appropria- 
tions governs  In  this  territory,  and  water 
rights  must  be  determined  by  It  In  1870 
the  legislature  enacted  a  law  which  provid- 
ed: "All  currents  and  sources  of  water, 
such  as  springs,  rivers,  ditches  and  currents 
of  water  flowing  from  natural  sources  In 
the  territory  of  New  Mexico,  shall  be  and 
they  are  by  this  act  declared  free."  Comp. 
Laws  1807.  §  52.  By  this  act  private  owner- 
ship of  water  in  the  public  streams  of  the 
territory  was  prohibited,  and  a  right  to  the 
use  of  such  waters  for  beneficial  purposes 
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was  given  to  those  who  appropriated  and  ap- 
plied them  to  such  uses.  In  1863  congress 
enacted  a  law  which.  In  part,  provided, 
"Whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural, 
manufacturing  or  other  purposes,  have  vest- 
ed and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs, 
laws  and  decisions  of  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same."  Rev. 
St  !  2330.  In  1877  an  act  was  passed  by 
congress  for  the  sale  of  desert  lands,  which 
contained  in  its  first  section  this  proviso  (19 
Stat  377):  "Provided,  however,  that  the  right 
to  the  use  of  water  by  the  persons  so  conduct- 
ing the  same  on  or  to  any  tract  of  desert  land 
of  640  acres  shall  depend  upon  bona  fide 
prior  appropriation;  and  such  right  shall  not 
excesd  the  amount  of  water  actually  appro- 
priated and  necessarily  used  for  the  purpose 
of  irrigation  and  reclnmatlon;  and  all  sur- 
plus water  over  and  above  such  actual  ap- 
propriation and  use,  together  V7lth  the  water 
of  all  lakes,  rivers,  and  other  sources  of  wa- 
ter supply  upon  the  public  lands  and  not 
navi<;able,  shall  remain  and  be  held  free  for 
the  appropriation  and  use  of  the  public,  for 
irrigation,  mining  and  roanufacturiug  pur- 
poses Subject  to  existing  rights."  In  the 
case  of  U.  S.  v.  Rio  Grande  Dam  &  Irr.  Co., 
19  Sup.  Ct  770,  43  L.  Ed.  1130,— a  case  de- 
cided May  22,  1899,— the  supreme  court  of 
the  United  States  discusses  the  law  of  water 
rights  as  follows:  "Notwithstanding  the  un- 
questioned rule  of  the  common  law  In  refer- 
ence to  the  right  of  a  lower  riparian  proprie- 
tor to  insist  upon  the  continuous  fiow  of  the 
stream  as  It  was,  and  although  there  has 
been  in  all  Western  states  an  adoption  or 
recognition  of  the  common  law.  It  was  early 
developed  In  their  history  that  the  mining 
industry  In  certain  states,  the  reclamation  of 
arid  lauds  In  others,  compelled  a  departure 
from  the  common-law  rule,  and  justified  an 
appropriation  of  flowing  waters  both  for 
mining  purposes  and  for  the  reclamation  of 
arid  laiHls;  and  there  has  come  to  be  recog- 
nized In  those  states,  by  custom  and  by  state 
legislation,  a  different  rule,— a  rule  which 
permits,  under  certain  circumstances,  the  ap- 
propriation of  the  waters  of  a  flowing  stream 
for  other  than  domestic  purposes."  Mr.  Kin- 
ney, In  his  able  work  on  Irrlgritlon.  says  that, 
to  constitute  a  valid  appropriation  of  water, 
there  must  be:  "(1)  A  bona  fide  intention 
to  apply  the  water  to  some  beneficial  pur- 
pose; (2)  notice  of  such  intent;  (3)  diver- 
sion of  the  water  from  Its  natural  channel 
by  construction  of  works  within  a  reasonable 
time;  (4)  actual  application  of  the  water 
to  the  land  for  some  beneficial  use,  with  due 
diligence  and  without  unnecessary  delay." 
Mr.  Kinney  further  says:  "An  appropria- 
tion of  waters  cannot  be  constructive,  but 
must  be  actual.  As  has  been  shown,  there 
must  be  first  the  bona  fide  Intent  to  appro- 
priate the  waters  of  a  stream,  and  apply  tb« 
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same  to  some  beneficial  use  or  purpose. 
Then,  in  connection  with  this  Intent  there 
must  follow  the  physical  acta  necessary  to 
constitute  the  actual  appropriation  of  the 
water,  which  Include  the  notice  to  the  world 
of  the  intent,  the  surveys,  and  commence- 
ment of  the  digging  of  the  ditches,  the  build- 
ing of  flumes,  or  other  works  necessary, 
and  their  completion  within  a  reasonable 
time  after  the  notice;  the  actual  diversion 
of  the  water  appropriated  from  the  natural 
stream  into  the  appropriator's  ditch;  and 
finally  the  actual  application  of  all  the  wa- 
ter appropriated,  and  so  diverted  to  some 
beneficial  use  or  purpose.  No  one  of  these 
acts  can  stand  alone,  but  all  are  absolutely 
essential  to  the  successful  and  valid  comple- 
tion of  the  appropriation."  Id.  pp.  246,  247. 
"The  final  element  necessary  to  complete  the 
appropriation  Is  an  application  of  all  the  wa- 
ter attempted  to  be  appropriated  to  some 
beneficial  use  or  purpose.  Not  only  must 
there  be  an  Intent  to  apply  the  water  to 
some  such  purpose,  but  as  the  consumma- 
tion of  that  intention,  it  must  be  actually  ap- 
plied within  a  reasonable  time.  •  •  • 
The  true  test  as  to  whether  the  appropria- 
tion is  a  valid  one  is  the  application  of  the 
water  to  some  beneficial  use  or  purpose. 
And  any  delay  for  an  unreasonable  time  in 
its  application,  or  a  failure  for  a  time  to  use 
the  water,  if  it  has  once  been  applied,  is 
competent  evidence  on  the  question  of  aban- 
donment; and,  if  such  nonuse  be  continued 
for  an  unreasonable  period.  It  may  fairly 
create  a  presumption  of  intention  to  aban- 
don."   Id.  pp.  254,  2D5. 

The  laws  of  this  territory  do  not  require  a 
written  notice  of  intent,  as  referred  to  by  Mr. 
Kinney,  and  the  failure  to  post  such  notice 
would  not  be  fatal.  The  Intent  however, 
with  which  water  is  diverted.  It  Is  necessary 
to  gather  from  some  source,  in  Justice  to  sub- 
sequent appropriators,  and  the  absence  of  the 
notice  may  have  an  important  effect  In  de- 
termining the  quantity  of  water  sought  to  be 
appropriated.  The  record  shows  that  the 
only  notice  given  was  dated  January  14,  1803, 
and  In  this  notice  the  Longs  and  Truxton 
claimed  100  cubic  feet  per  second;  but  as 
this  notice  was  given  long  after  the  rights  of 
both  the  comiil.ainants  and  defendants  had 
attached.  It  is  of  no  importance  In  the  con- 
troversy. The  record  in  this  case  is  very  com- 
plete, and  the  bill  of  exceptions  contains  all 
of  the  evidence  taken  at  the  trial.  An  ex- 
amination of  this  evidence  shows  that  many 
of  the  material  facts  In  the  case  are  not  dis- 
puted. The  court  finds  that  the  Long-Trux- 
ton  ditch  was  constructed  In  1885.  The  evi- 
dence shows  that  in  1884  Capt.  Lee  employed 
a  man  by  tlie  name  of  Danner  to  dig  this 
ditch  from  the  river  to  an  old  Mexican  ditch 
which  had  boon  constructed  many  years  be- 
fore. Danner  dug  the  ditch,  and  turned  the 
water  of  the  Hondo  Into  It  i)y  erecting  a  dam 
in  the  river,  and  I.ee  paid  him  for  his  work. 
This  ditch  was  from  a  quarter  to  half  a  mile 


long  from  the  river  to  where  it  emptied  into 
the  old  Mexican  ditch,  and  the  Mexican  ditch 
emptied  into  an  old  dry  arroyo,  and  through 
the  arroyo  the  waters  went  back  into  the  riv- 
er again,  above  the  point  where  the  Perry- 
Fountain  ditch  was  taken  out  of  the  river. 
In  18S5  Leslie  M.  and  Thomas  Long  and  Scott 
Truxton  took  possession  of  this  new  ditch,  al- 
so the  old  Mexican  ditch,  paid  nothing  for 
them,  and  called  it  the  "Long-Truxton  Ditch"; 
and,  the  dam  erected  by  Danner  in  the  river 
having  been  destroyed,  they  erected  a  new 
dam  to  turn  the  water  into  the  ditch.  The 
water  was  stiU  carried  back  to  the  river 
through  the  dry  arroyo,  but  in  1886  the  Longs 
and  Truxton  took  out  two  small  ditches  run- 
ning from  the  large  portion  of  the  ditch  a  dis- 
tance of  about  three  miles  to  and  upon  land 
which  in  the  meantime  the  Longs  and  Trux- 
ton bad  filed  upon  or  entered  under  the  land 
laws  of  the  United  States.  These  small  ditch- 
es, which,  according  to  the  proof,  carried  10 
to  12  cubic  feet  of  water  per  second  when 
constructed,  discharged  into  the  arroyo.  The 
surplus  water  in  the  large  ditch  was  dlsdiar- 
ged  into  the  arroyo  Just  below  the  mouths 
of  the  small  ditches,  and  was  thus  carried 
back  into  the  river  above  the  mouth  of  the 
Perry-Fountain  ditch.  The  court  found  as  a 
fact  that  the  Perry-Fountain  ditch  was  con- 
structed in  February,  1888,  as  alleged  in  the 
bill.  In  fact  this  was  admitted  In  the  answer, 
and  the  ownership  of  the  land  by  complain- 
ants was  not  denied  by  the  answer.  The  evi- 
dence fully  sustained  this  finding,  there  being 
no  confilct  of  evidence  as  to  the  fact  of  the 
construction  of  the  ditch,  and  ownership  of 
the  lands  by  complainants;  that  numerous 
laterals  were  taken  out  from  the  main  ditch 
in  188S;  that  the  owners  of  the  land  began 
cultivation  of  their  lands,  planting  orchards, 
raising  crops,  and  making  valuable  improve- 
ments thereon.  In  fact,  the  answer  of  Long 
et  al.  In  terms  admits  the  settlement  by  Don- 
ahoo.  Fountain,  and  Danner  upon  the  lands 
described  In  the  bill,  and  their  sale  and  trans- 
fer of  said  lands  to  the  parties  named  In  the 
bin,  and  that  they  did  some  time  within  the 
year  1888  "appropriate  from  the  stream 
known  as  the  'Rio  Hondo,'  in  the  county  of 
Chaves,  certain  waters  through  and  by  means 
of  a  dam  and  ditch  known  as  the  'Perry-Foun- 
tain Ditch.'"  In  an  additional  finding  the 
court  found  that  the  defendants  Ix>ng  and 
Truxton  in  the  year  1885  took  up  3,000  acres 
of  land  under  the  public  land  laws  of  the 
United  States,  and  that  at  the  time  this  suit 
was  commniced  the  defendants  had  about 
"twelve  hundred  acres  thereof  in  use,  and 
had  applied  water  from  said  ditches  to  such 
land  and  improvements."  The  evidence  in  the 
record  wholly  falls  to  sustain  this  finding. 
The  defendants  in  their  answer  allege  that 
they  bad  taken  up  about  3,000  acres,  but  the 
evidence  fails  to  show  any  such  amount  As 
to  the  amount  of  land  In  cultivation  at  the 
time  the  suit  was  brought,  November  14, 
1896,  there  is  no  reliable  evidence  to  sustain 
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the  finding  of  the  court  below.  The  evidence 
shows  that  there  was  not  more  than  200  acres 
actually  cultivated  by  the  defendants  Long 
and  Tnucton  by  means  of  water  conducted 
tbrous^  the  Long-Truxton  ditch  up  to  1890. 
There  was  an  application  of  water,  and  there- 
fore a  prior  appropriation  of  water  to  that  ex- 
tent, by  the  defendants  Long  and  Tmxton. 
There  is  evidence,  also,  that  about  1,200  acres 
was  fenced  up  to  18d7,  but  the  evidence  fails 
to  show  a  continuous  application  of  water  to 
the  land  not  actually  cultivated.  The  defend- 
ant Leslie  M.  Long  docs  state  that  this  land 
was  irrigated,  but  It  is  evident  from  the  tes- 
timony that  the  facts  are  that  some  water 
was  conducted  through  laterals,  and  allowed 
to  run  over  some  portions  of  this  land.  The 
amount  of  land  thus  covered  each  year,  what 
tracts  of  land,  or  whether  the  same  portions 
of  the  land  were  thus  irrigated  each  year  or 
not,  the  evidence  wholly  fails  to  show.  To 
show  that  water  was  conducted  upon  the  land 
for  one  or  two  years  does  not  show  an  appro- 
priation of  water  for  a  period  of  more  than 
10  years,  which  this  litigation  Involves.  In 
fact,  the  evidence  for  the  plaintiffs  is  of  such 
a  general  and  indefinite  character  as  to  malce 
it  impossible  to  determine  anything  from  It 
with  certainty  as  to  the  amount  of  water  that 
was  applied  to  a  beneficial  use  upon  the  lands 
of  defendants  Long  and  Tmxton,  nor  upon 
what  tracts  of  land,  nor  for  what  years;  and 
this  is  to  a  large  extent  tme  as  to  the  culti- 
vated land,  also.  But  the  court  was  war- 
ranted in  finding  that  water  had  been  con- 
ducted to,  and  applied  to  a  beneficial  use  up- 
on, 200  acres  which  the  testimony  tends  to 
show  had  been  reduced  to  cultivation  up  to 
the  year  1890,  when  the  Feny-Fountain  ditch, 
and  many  laterals  therefrom,  had  been  com- 
pleted, and  were  In  use  by  the  grantors  of  the 
complainants. 

The  seventh  finding  of  the  court  Is  that 
the  Perry-Fountain  ditch  was  second  in  point 
of  time  to  the  Long-Truxton  ditch,  being  con- 
structed in  1888.  The  record  shows  that  the 
complainants  in  the  court  below  and  their 
grantors  upon  the  completion  of  the  Perry- 
Foontaln  ditch  took  out  numerous  laterals, 
began  cultivation  of  their  lands,  planted 
orchards,  one  of  which  had  about  1,600  trees; 
and  In  all  the  complainants  had  cultivated 
abont  as  much  land  as  the  defendants  up 
to  the  time  this  suit  was  brought,  in  1896, 
except  as  to  the  cultivation  by  Haynes  after 
his  purchase.  The  record  further  discloses 
that  the  complainants  and  their  grantors  ob- 
tained water  from  the  Rio  Hondo  through 
the  Ferry-Fountain  ditch,  and  cultivated 
these  crops  and  orchards  by  the  application 
of  it  to  their  lands  until  1896,  when  the  El 
Capitan  Orchard  Company  began  using  water 
obtained  through  the  Long-Truxton  ditch. 
In  fact,  there  is  no  evidence  of  the  construc- 
tion of  any  other  ditches  from  the  Hondo 
river.  The  defendants  Haynes,  EI  Capitan 
Orchard  Company,  and  the  Pecos  Irrigation 
&  Improvement  Company  claim  under  the 


Long-Truxton  ditch  and  latorate,  as  they  did 
not  construct  a  new  ditch  from  the  Hondo 
river.  The  court  made  no  findings  as  to  the 
rights  of  the  last  above  mentioned  defend- 
ants, or  as  to  when  any  rights  claimed  by 
them  attached.  The  word  "defendants"  Is 
used  by  the  court  in  his  findings,  and  this  Is 
equivalent  to  holding  that  all  of  the  defend- 
ants have  the  same  rights  against  the  com- 
plainants. Defendant  Haynes  purchased  160 
acres  of  land  from  Scott  Truxton  September 
1,  1896,  and  Haynes  testifies  that  when  he 
purchased  the  land  it  was  not  in  cultivation. 
He  further  testifies  that  he  constructed  four 
miles  of  ditch,  talking  water  from  the  Long- 
Truxton  ditch.  Undoubtedly  the  complain- 
ants, owning  water  rights  in  the  Perry-Foun- 
tain ditch,  would  have  a  prior  right  to  the  use 
of  the  water  over  this  defendant,  if  his  ditch 
was  Independent  of  the  Long-Truxton  ditch; 
and  we  are  of  opinion  that  the  complainants' 
rights  are  superior,  notwithstanding  defend- 
ant's assertion  of  prior  rights  through  the 
Long-Truxton  ditch.  This  matter,  however, 
will  be  discussed  later.  The  El  Capitan  Or- 
chard Company,  as  the  record  shows,  had  no 
water  rights  In  either  the  Long-Truxton  or 
Perry-Fountain  ditches;  but  the  proof  Is 
dear  that  this  company  constructed  about  15 
miles  of  ditch,  and  toolc  water  from  the  Long- 
Truxton  ditch.  The  answer  of  Long  and 
Tmxton  denies  that  they  sold  the  company 
any  rights  in  their  ditch,  or  the  use  of  water 
therefrom.  Leslie  M.  Long  testifies  that  the 
company  had  no  Interest  In  the  Long-Truxton 
ditch,  but  later  on  admits  that  he  gave  the 
company  permission  to  talce  water  from  the 
Long-Truxton  ditch,  as  he  had  a  contract  to 
build  a  ditch  for  the  company.  The  court 
below  made  no  finding  of  fact  as  to  the  rights 
of  the  company,  but  in  dismissing  the  bill  the 
court.  In  effect,  awarded  the  orchard  com- 
pany superior  rights  to  those  of  the  com- 
plainants, notwithstanding  the  company's 
ditch  was  not  constructed  until  1896,  and  In 
so  doing  the  court  undoubtedly  erred.  The 
defendant  Pecos  Irrigation  &  Improvement 
Company  secures  water  through  the  Long- 
Truxton  ditch  by  virtue  of  a  purchase  and 
conveyance  from  Jaffa  and  Prager,  to  whom 
the  Longs  and  Truxton  sold  and  conveyed  the 
right  to  take  water  from  their  ditch.  The 
conveyances  from  the  Longs  and  Truxton,  of 
which  the  record  discloses  three,  are  dated 
December  19,  1887;  but  as  they  were  not  ac- 
knowledged until  July  3,  1891,  they  did  not 
become  effective  until  the  latter  date.  Pra- 
ger, however,  testifies  that  he  made  the  pur- 
chase in  1889.  The  record  further  discloses 
the  fact  that  the  company  purchased  from 
the  Jaffas  and  Prager  In  September,  1896. 
It  therefore  appears  that  the  purchase  by 
Prager  and  Jaffa,  and  also  the  purchase  by 
the  defendant  company,  were  made  after  the 
rights  of  those  owning  water  rights  in  the 
Perry-Fountain  ditch  had  attached,— at  least, 
to  the  surplus  water  not  beneficially  appUed 
by  the  Longs  and  Truxton. 
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The  court  has  examined  the  record  evi- 
dence for  the  purpose  of  ascertaining  the 
time  when  the  rights  claimed  by  defendants 
other  than  the  Longs  originated,  as  the  court 
below  made  no  tinding  of  facts  as  to  them; 
and  where  the  court  below  fails  to  find  mate- 
rial facts,  which,  being  considered,  demon- 
strate that  the  decree  rendered  below  was 
manifestly  wrong,  this  court  has  the  right  to 
consider  all  such  facts  disclosed  by  the  rec- 
ord as  will  enable  the  court  to  arrive  at  a 
correct  and  just  conclusion.  Procecdins, 
then,  to  the  ronsklcrntliin  of  the  rights  nf  tlic 
defendants  Haynes,  Kl  Capltnn  Orchard  Com- 
pany, and  the  Pecos  Irrlsfatlon  &  Improve- 
ment Company,  we  find  that  the  com't  below 
made  no  liuding  as  to  the  sale  of  water  or 
the  use  of  water  to  be  conducted  through 
their  ditch  and  laterals  by  the  Ixings  and 
Truxton,  hut  lue  record  shows  a  large  num- 
ber of  such  sales  and  conveyances,  not  only 
to  the  other  defendants,  but  also  to  numerous 
other  persons.  By  a  warranty  deed  dated 
Decenilicr  1!>,  1887,  aclcnowleuged  ,July  a, 
issn,  the  I»ugs  and  Truxton  conveyed  to 
Xathan  JalTa  and  WilKam  S.  I'rager  the  right 
to  use  and  convey,  by  means  of  irrigation 
ditches,  all  the  water  carried  by  the  irriga- 
tion illtch  Isnown  as  the  "Long  Ditch";  said 
water  to  be  from  said  ditch  at  a  certain  des- 
ignated puint.  On  February  1,  188!).  Leslie 
M.  Long  conveyed  to  .Jaffa  and  I'rnger  the 
absolute  right  and  privilege  of  tapping  his  Ir- 
rigating ditch  for  In-lgatlon  purposes.  On 
.March  10,  18i)l,  they  conveyed  to  W.  K.  Palm- 
■er.  by  warranty  deed,  a  water  riilit  in 
their  ditch  talien  from  the  Hondo  sutiicient  to 
reclaim  c-W)  acres  of  land,  which  is  covered 
by  a  ditch  tapping  the  ditch  of  said  Lonirs; 
said  water  riglit  not  to  interfere  with  the 
priority  right  of  the  parties  of  the  first  part 
In  c.Tscs  of  partial  failure  of  water  In  the 
Ulo  Ildudo.  On  May  10,  IWl,  they  couv.-yed 
a  similar  water  right,  with  similar  reserva- 
tions of  priority,  to  S.  M.  Folsom.  for  (>l.">..'i2 
acres  of  land.  On  May  20,  18'J1.  they  con- 
veyed a  similar  water  right,  with  a  similar 
reservation,  to  William  P.  Metcalf,  for  ■J."(;!52 
acres.  On  .January  10,  1802,  th^y  conveyed 
a  similar  water  right  to  Mnrlt  Whiteman,  for 
•  ilO  aires,  without  any  reservation  whatever. 
On  Novimlicr  1,  1S!!2.  Ix>ng  and  'lYnxton,  liy 
warranty  deed,  conveyed  to  Marguerite  M. 
I^oiii;  10  cubic  feet  of  water  per  second;  and 
on  IJecemlier  1,  1892,  tliey  conve.ved  to  Mary 
Ij,  Wells  0  cnbic  feet  of  water  per  second. 
On  January  2(>,  1803,  Leslie  M.  Long  convey- 
ed all  his  Interest  In  their  ditch  and  appropri- 
ation, for  a  stated  consideration  of  $10,()(X),  to 
0.  C.  Blodgeft.  It  thus  apjiears  that  from 
188!)  to  1803  the  I.,ongs  and  'I'nixton  attempt- 
ed to  convey  water  out  of  their  ditch  sulH- 
cient  to  Irrigate  1,710  acres,  reserving  priority 
to  themselves  In  case  of  drought.  (540  acres 
without  any  reservation,  15  cubic  feet  of  wa- 
ter per  second  without  any  reservation,  and  in 
addition  to  this  all  the  water  carried  by  their 
ditch,  without  reservation.    The  intention  of 


the  Longa  and  Tmxton  In  taking  out  thelb 
ditch  was  to  apply  it  in  the  Irrigation  and 
cultivation  of  the  lands  taken  up  by  them. 
The  answer  alleges  this  specifically,  and  de- 
nies tliat  the  water  was  to  be  used  for  stock. 
The  answer  does  not  allege  that  the  water 
was  diverted  for  the  purpose  of  sale,  but  does 
admit  tliat  it  was  sold  to  be  used  by  others. 
It  is  true,  the  answer  avers  that  the  water 
was  sold  temporarily  for  the  purpose  of  en- 
abling certain  parties  to  prove  up  on  desert- 
laud  entries,  and  then  revert  to  the  Longs, 
and  Truxton  and  Leslie  M.  Long  so  swear; 
but  reference  to  the  deeds  disproves  this,  as 
tliere  is  no  such  reservation  contained  In 
them;  and,  as  the  law  requires  persons  prov- 
ing up  on  desert  land  to  swear  that  they  are 
permanent  owners  of  the  water  supply  with 
which  their  lands  have  been  irrigated,  it  will 
not  be  presumed  that  the  parties  purchasing 
these  water  riglits  entered  into  a  conspiracy 
to  defraud  the  government;  and  Prager,  who 
Wii.s  a  witness,  denies  that  the  purch.nse  was 
temporary,  as  testified  by  Long.  The  an- 
swer therefore  makes  definite  the  Intention 
of  the  I^ngs  and  Truxton  at  the  time  the 
ditch  was  taken  out.  Tliey  had  taken  up 
about  2.000  acres  of  public  laud,  and,  no 
doubt,  they  Intended  to  use  so  much  water 
as  would  enable  them  to  make  final  proof; 
and,  to  do  this,  they  would  be  required  to  ful- 
fill the  conditions  upon  which  the  government 
grants  public  lands.  It  must  be  borne  in 
mind,  however,  that  the  desert-laud  act  was 
the  only  one  which  required  that  water  be 
conducted  upon  each  tract  upon  which  final 
proof  was  made.  Under  the  homestead  and 
pre-emption  acts,  very  little  cultivation  and 
irrigation,  together  with  residence  and  im- 
provements, would  establish  the  good  faith 
required  to  be  shown  by  those  laws.  So,  also, 
under  the  timber-culture  act,  a  very  small 
part  of  the  amount  entered  was  required  to 
be  cultivated  and  planted  In  trees.  The  entry 
of  lands  under  those  laws,  therefore,  does  not 
establish  an  luteution  to  beneficially  apply 
water  diverted  to  the  entire  tracts  entered, 
but,  rather,  an  Intention  to  comply  with  the 
laws  nndcr  which  the  lauds  were  entered, 
which  In  this  case  the  record  shows  to  have 
been  homestead,  pre-emption,  timber-culture, 
and  desert-land  laws. 

The  action  of  the  parties  shows  that  the 
water  was  diverted  by  the  Longs  and  Trux- 
ton for  use  upon  their  own  lands,  as  they 
began  to  cultivate  small  portions  of  their 
land  in  1S8U,  and  continued  to  do  so  until 
ISSJ),  when  the  first  sale  of  water  took  place 
as  testified  by  Prager.  The  Perry-Fountain 
ditch  was  uslug  water  from  the  Hondo  when 
the  Longs  and  Tru.xton  began  selling  the 
water  and  rights  In  their  ditch  to  other  par- 
ties. The  record  shows  that,  when  Mr. 
Douahoo  and  others  were  about  to  take  out 
the  Perry-Fountain  ditch,  they  went  to  Les- 
lie M.  Long,  who  was  managing  the  Long- 
Truxton  ditch  and  interests,  and  asked  If  they 
could  have  water  not  used  by  the  Longs  and 
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Truxton.  Mr.  Donahoo  testifies  as  follows: 
"Q.  Do  you  remember  what  Mr.  Long  said? 
A.  Told  Tis  we  could  hare  the  water  any 
time  he  was  not  using  it,  and  when  there  was 
more  water  than  he  used  we  could  hare  the 
water.  Q.  With  that  understanding,  you 
went  on  and  took  out  your  ditch  and  your 
laterals?  A.  Yes,  sir.  Q.  He  made  no  ob- 
jection to  your  taking  the  ditch  at  all?  A. 
None  whatever."  Long  substantially  admits 
this  in  his  testimony,  and,  as  this  conversa- 
tion occuiTed  before  any  water  was  sold  by 
the  Longs,  it  Is  cl^ar  th_t  it  was  the  In- 
tention of  the  parties  that  the  Ferry-Koun- 
taln  d'tch  v.'as  second  only  to  the  use  of  the 
water  by  the  I^ongs  and  Truxton,  and  certain- 
ly to  the  surplus  water.  Xjjut  there  was  a  I 
large  quantity  of  water  unused  by  the  Longs  j 
and  Truxton  is  clsarly  proven  by  tliose  nu- 
merous sales  of  water,  but  It  is  also  sho'vn 
by  fie  fact  that  the  owners  of  the  water 
rlc'its  ia  the  Perry-Fountain  ditch,  the  com- 
pl  liunats  and  their  grantors,  cultivated  por- 
tions of  their  land  from  1880  i>.itil  1096, 
wntn  this  suit  was  commenced,  by  means  of 
water  -jaused  by  f^e  Longs  and  Truxton, 
and  which  flowed  b^'Ck  into  the  Rio  Hondo 
above  the  mouth  of  the  Perry-Fountain 
ditch.  Cje  orchard  of  about  1,600  trees  was 
grown,  and  eomiiiaiuants  testify  that  they 
had  about  340  acres  in  cultivation  when  tl.e 
Buit  iras  brought.  In  1836.  Undoubtedly, 
therefore,  the  complainants  and  their  gran- 
tors diverted  and  made  a  beneticial  use  of  the 
w;.ter  uausod  by  the  Longs  and  Truxton 
from  the  lime  of  the  completion  of  the  Perry- 
Fotmtain  oitch  until  the  suit  was  brought, 
and  prior  to  its  use  by  r.ny  of  the  persons  to 
whom  the  water  had  been  sold.  This  com- 
plainants had  a  legal  right  to  do,  and  their 
appropriation  of  so  much  of  the  waters  of 
the  Kio  Hondo  as  was  applied  to  a  ben- 
eticial use  by  them  upon  their  lands  prior  to 
an  .npproprlatlon  by  defendants  Ilaynes,  EI 
Cnpitan  Orchard  Company,  and  the  Pecos 
Irrigation  &  Improvement  Company  consti- 
tutes a  valid  prior  appropriation  as  against 
the  Inst-unnied  defendants;  and  in  dismissing 
the  liill  as  to  those  defendants  the  court  below 
roniiiiittfd  error,  to  correct  which  this  cause 
must  l>o  reversed. 

Tin'.se  defendants  assert  the  right  of  prior- 
ity by  virtue  of  these  sales  and  purchases  of 
water  on  the  ground  of  the  appropriation  of 
the  Longs  and  Truxton.  In  the  brief  of  coun- 
sel for  the  defendants  it  is  contended  tliat  the 
defendants  Long  and  Truxton  have  a  legal 
right  to  sell  water  as  they  did,  because  they 
had  a  prior  appropriation  of  all  the  water  of 
the  Rio  Hondo  during  the  irrigation  season, 
and  the  court  below,  as  a  matter  of  law,  sus- 
tained this  contention;  but  as  this  conclusion 
of  the  court  is  not  based  upon  diversion  and 
application  to  a  beneficial  use,  both  of  which 
are  necessary  to  a  legal  appropriation,  it  was 
erroneous.  The  diversion  of  the  water  In 
this  case  was  in  fact  simply  turning  the  wa- 
ters of  the  Bio  Hondo  Into  a  new  channel. 


The  Iiongs  and  Truxt(»i  took  possession  of  a 
large  ditch  constructed  by  others,  which,  hav- 
ing been  washed  out,  was  of  sufficient  ca- 
pacity to  carry  all  of  the  water  of  the  stream 
into  an  old  Mexican  ditch  which  had  been 
constructed  many  years  before,  and  from  this 
old  ditch  the  water  was  returned  to  the  Hon- 
do above  the  I'erry-Fountain  ditch  through 
an  arroyo.  The  Iiongs  and  Truxton  erected 
a  dam  in  the  Hondo,  thus  changing  the  chan- 
nel of  the  stream;  but  this  did  not  constitute 
an  appropriation,  except  to  the  extent  that 
the  water  was  conducted  upon  the  lands  and 
used  for  some  beneticial  purpose.  The  Longs 
and  Truxton  had  a  perfect  right  to  change 
the  channel  as  they  did,  as  it  did  not  inter- 
fere with  the  prior  rishts  of  otlicrs,  but  all 
the  wptjr  of  the  stream  did  not  belong  to 
ttem  by  this  diversion  alone.  Vudcr  such  a 
construction  of  the  law,  the  first  person  who 
diverts  the  water  from  the  stream  may  have 
a  monopoly  of  all  the  water  of  any  stream 
by  simply  making  this  ditch  large  enough  to 
conduct  It  fom  the  uaual  cliauuel.  There 
need  be  but  ci'e  appropriation,  au3  all  otlier 
settlers  upon  such  stream  must  pay  tribute  to 
the  person  mitkiug  the  first  diversion.  This 
is  not  the  law  governing  water  riglits  In  this 
territory,  where  the  waters  of  natural  streams 
are  declared  to  be  free  to  those  who  attply 
them  to  a  beneficial  use.  unlil  all  are  thus 
appropriated,  liit.  Kinney,  in  his  work  on 
Irrigation,  has  this  to  say  on  this  subject: 
"Under  the  Inter  decisions  relative  to  the 
capacity  of  the  ditch  i)elng  the  limit  of  the 
extent  of  the  appropriator's  rights  in  and  to 
the  waters  of  a  stream,  it  is  held  to  be 
against  the  general  policy  of  the  entire  mod- 
em system  of  tlie  doctrine  of  appropriation, 
that  the  greatest  good  shall  accrue  to  the 
greatest  uuinber  For,  if  this  was  the  law 
u{>on  the  subject,  a  person  might  lay  claim 
to  the  water  of  whole  rivers  for  the  ostensi- 
ble purpose  of  irrigating  immense  tracts  ol 
land,  which  with  the  utmost  diligence  would 
take  years  to  accomplish;  and,  although  oth- 
ers might  intervene  and  attempt  to  ajipropri- 
ate  the  water  of  a  stream,  they  could  only 
lay  claim  to  it  for  a  temporary  period  of  time, 
and  until  the  works  of  the  first  approprlator 
were  eventually  completed,  and  they  would 
then  be  deprived  of  their  appropriation." 
Thus  would  the  way  for  speculation  and 
monopoly  be  opened,  and  the  main  object  of 
the  law  defeated.  It  is  apparent  that  the 
Ix>ugs  and  Truxton  assumed  the  right  to  sell 
the  water  of  the  river  simply  because  It  ran 
through  what  they  claimed  to  be  tlieir  ditch, 
and  not  because  the  same  was  appropriated 
upon  their  lands.  These  sales  of  water  were 
not  only  In  violation  of  the  understanding  be- 
tween the  Longs  and  Donahoo  and  others 
who  constructed  the  Perry-Fountain  ditch,  but 
it  was  contrary  to  the  law  governing  water 
rights  In  this  territory,  except  to  the  extent 
to  which  the  Longs  and  Truxton  had  made  a 
valid  appropriation.  That  the  use  of  water 
held  by  virtue  of  a  valid  prior  approprlatioo 
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18  tbe  BObject  of  sale  and  conveyance  la  un- 
doubtedly true,  but  the  Longs  and  Truxton 
bad  no  right  to  sell  and  convey  the  surplus 
water  of  this  stream  after  the  rights  of  com- 
plainants and  their  grantors  attached  by  a 
valid  appropriation  through  the  Perry-Foun- 
tain ditch  in  188S  and  1888,  nor  had  the  par- 
ties purchasing  after  such  appropriation  any 
right  to  interfere  with  It  The  Ixmgs  and 
Xruzton  had  a  perfect  right  to  sell  their  own 
water  rights  to  the  extent  of  their  valid  ap- 
propriation, but  they  could  not  sell  and  re- 
tain the  water  at  the  same  time.  If  they 
sold  their  water  rights,  or  any  part  of  them, 
such  sale  was  an  abandonment  of  their  right 
to  the  use  of  the  water  sold,  and  the  purchas- 
er succeeded  to  their  rights  to  the  extent  of 
the  purchase.  The  conveyances  show  that 
the  Longs  and  Truxton  sold  the  rights  to  use 
water  on  more  land  than  the  grantors  ever 
claim  to  have  applied  water  upon,  continu- 
ously or  otherwise;  that  is,  about  1,700 
acres.  This  water  was  sold  for  a  money  con- 
sideration, and,  except  to  the  extent  of  the 
aOO  acres  In  cultivation.  It  was  pure  specula- 
tion and  Illegal  so  far  as  it  Interfered  with 
the  appropriators  of  water  through  the  Per- 
ry-Fountain ditch,  the  complainants  In  this 
case. 

It  is  difficult  to  understand  how  the  court 
below  arrived  at  the  conclusions  stated  in  the 
sixth  finding  of  fact,  as  the  evidence  wholly 
fails  to  sustain  the  finding.  "(6)  The  court 
doth  further  find  that  the  said  defendants, 
from  the  time  of  the  diversion  and  appropria- 
tion of  said  water,  have  continued  with  dili- 
gence from  year  to  year  thereafter  to  culti- 
vate, improve,  and  apply  the  water  from  said 
ditches  to  said  land,  and  that  during  the  irri- 
gating season  It  required  all  of  the  water 
originally  appropriated  by  said  defendants 
for  use  in  the  cultivation  of  their  said  lands." 
That  the  cultivation  of  additional  land,  and 
application  of  water  thereon,  were  not  car- 
ried on  with  diligence  and  in  good  faith,  ap- 
pears from  the  evidence  of  defendant  Haynes. 
He  testifies  that  he  purchased  his  land  from 
Truxton  in  1806,  and  that  at  that  time  there 
was  no  cultivation  upon  It;  that  be  reduced 
160  acres  to  cultivation.  He  testifies  that 
there  were  only  about  300  acres  of  the  Long- 
Truxton  land  in  cultivation  at  that  time,  in- 
cluding his  own.  Deducting  his  160  acres 
trom  that  amount  leaves  only  about  140  acres 
of  the  Long-Truxton  land  in  cultivation  In 
1806,— a  less  quantity  than  In  1880,  a  period 
of  six  or  seven  years.  It  thus  appears  that 
when  the  Longs  and  Truxton  began  selling 
water  they  practically  ceased  to  reduce  any 
additional  land  to  cultivation  or  apply  water 
thereto.  This  shows  both  a  want  of  dili- 
gence and  an  unreasonable  delay  In  appropri- 
ating water  to  additional  land  after  1880, 
which  would  authorize  the  appropriation  of 
water  unused  by  the  Longs  and  Truxton  by 
the  complainants,  and  the  Intention  of  those 
defendants  to  sell,  rather  than  apply  water 
to  their  own  lands.  Is  clearly  manifest  after 


1880.  Tbe  further  fact  that  the  comidaln- 
ants  and  their  grantors  received  water 
through  the  Perry-Fountain  ditch,  and  culti- 
vated land  and  orchards  by  the  use  of  It, 
shows  that  tbe  Longs  and  Truxton  did  not 
use  or  require  all  of  the  water  as  stated  in. 
that  finding.  The  evidence  shows  that  com- 
plainants' Buppiy  of  water  did  not  fail  ex- 
cept at  short  periods  when  the  river  was  dry 
or  very  low,  until  Leslie  M.  Long  turned  the 
water  into  the  £21  Capitan  Orchard  Company's 
ditch  in  1806,  and  this  action  caused  tbe  com- 
plainants to  bring  the  suit  Fr<HU  what  has 
been  said,  it  is  manifest  that  the  rights  of 
complainants  were  being  Invaded  and  inter- 
fered with  by  tbe  defendants,  and  that  the 
conclusion  and  decree  of  tbe  court  fWere  clear- 
ly wrong,  in  denying  the  complainants  any  re- 
lief whatever  against  any  of  the  defendants. 
The  decree  of  the  court  below  cannot  be  sus- 
tained upon  the  record,  and  tbe  ends  of  Jus- 
tice require  its  reversal.  The  complainants 
request  this  court  to  finally  detormbie  and 
settle  the  rights  of  the  complainants  In  this 
court,  but  we  are  unable  to  do  so  upon  the 
evidence  submitted,  as  it  Is  of  such  an  indefi- 
nite character,  especially  as  to  the  quantity 
of  land  cultivated,  and  to  whkdi  water  was 
actually  applied  by  either  the  complainants 
or  defendants,  that  we  are  unable  to  ascer- 
tain with  certainty  what  the  rights  of  the 
parties  were  at  the  time  the  suit  was  brought 
Tbe  Interests  of  Justice  will  be  subserved  by 
remanding  this  cause  for  a  new  trial,  that 
more  specific  evidence  may  be  produced,  from 
which  the  rights  of  parties  may  be  deter- 
mined with  certainty.  There  Is  another  rea- 
son which,  in  our  Judgment,  requires  remand- 
ing of  this  cause.  Tbe  lands  claimed  by  the 
defendants  were  public  lands,  and  the  record 
falls  to  show  that  final  proofs  were  made 
thereon,  so  as  to  Invest  title  In  the  defend- 
ants Long  and  Truxton.  Unless  this  proof 
was  made,  these  lands  have  reverted  to  the 
public  domain,  and  the  defendants  would  be 
without  rights  to  water  upon  those  lands. 
Additional  proofs  will  determine  this,  and 
such  proof  should  have  been  produced  on  the 
former  bearing  of  this  cause.  The  decree  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  with  direc- 
tions to  the  lower  court  to  require  more  spe- 
cific evidence  upon  which  to  base  a  decree 
defining  the  rights  of  the  parties  herein. 

MILLS,  a  J.,  and  PARKER  and  CRUM- 
PACKER,  JJ.,  concur. 


(10  N.M.  U7) 

CRART  V  FIELD  et  al. 
(Supreme  Court  of  New  Mexico.    May  8,  1900.) 

APPEAL— REVIEW— COMMUNITY  PROPERTY- 
SALE  BY  SURVIVING  HUSBAND. 

1.  The  former  decision  of  this  court  in  this 
case,  upon  aubstantlallj  the  same  evidence,  is 
the  law  of  the  case,  and  will  not  be  reviewed. 

2.  Where  a  husband  remained  in  undisputed 
possession  of  community  real  estate  from  the 
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death  of  bis  wife,  In  April,  1868,  ontil  1882, 
when  he  sold  the  same  without  objection  to  a 
bona  fide  purchaser  for  value,  the  law  will  pre- 
sume that  the  sale  was  lawfully  made,  and  this 
presumptiun  will  prevail  to  protect  the  title  of 
KU(h  purchaser,  'miether  there  were  commuDity 
debts  at  the  death  of  the  wife  or  not,  in  a  suit 
by  the  heirs  of  the  wife. 
(SvUabus  by  the  Court.) 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  J.  W.  Crumpacker. 

Action  by  NelU  B.  Field,  executor,  and  oth- 
ers against  Battle  E.  Crary.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Keversed. 

Chllders  &  Dobson,  for  appellant  F.  W. 
Clancy,  for  appellees. 

McFIG,  J.  This  case  Is  now  before  the 
court  for  the  second  time.  The  former  trial 
In  the  court  below  resulted  in  a  Judgment 
In  favor  of  the  plaintiffs,  appellees  In  this 
case,  and  the  defendant,  Hattie  B.  Crary, 
sued  out  a  writ  of  error  to  this  court.  This 
court  heard  the  case  upon  its  merits,  as 
shown  by  the  testimony  and  briefs  of  coun- 
sel, and  on  the  2d  day  of  October,  1897,  filed 
an  opinion  reversing  and  remanding  the  cause. 
SO  Pac.  342.  Upon  the  second  trial  in  the 
court  below,  the  testimony  taken  at  the 
former  trial  was  admitted  as  evidence,  by 
agreement,  and  the  appellees  here  introduced 
but  one  additional  witness,  Nicolas  Lucero, 
and  the  court,  who  tried  the  case  without  a 
Jury,  rendered  judgment  for  the  appellees 
In  this  court  Hattie  E.  Crary,  the  appellant, 
appealed  from  this  decision,  brought  the  rec- 
ord here,  and  upon  the  hearing  It  was  agreed 
that  the  record  and  briefs  used  In  this  court 
on  the  former  hearing  should  be  made  a  part 
of  the  record  at  the  present  hearing. 

There  Is  one  point  In  this  case  upon  which 
counsel  seem  to  agree,  and  that  is  that  the 
former  decision  of  this  court.  If  upon  substan- 
tially the  same  evidence,  so  far  as  it  states 
the  law,  is  the  law  of  this  case,  and  will  not 
be  reviewed  by  the  court  at  this  hearing. 
The  appellees  admit  this  to  be  the  general 
rule  of  law,  but  contend  that  the  evidence 
in  this  record  Is  substantially  different  and 
that  where  such  Is  the  case  the  rule  of  law 
above  stated  is  not  applicable.  The  rule  of 
law  above  referred  to  (and  which  seems  to 
be  the  settled  law)  is  fairly  stated  in  the 
case  of  rhelan  y.  City  and  County  of  San 
Francisco,  20  Cal.  45,  as  follows:  "A  previ- 
ous ruling  by  the  appellate  court  upon  a  point 
distinctly  made  may  be  only  authority  in 
other  cases,  to  be  followed  and  affirmed,  or 
to  be  modified  or  overruled,  according  to  Its 
intrinsic  merits.  But  in  the  case  in  which 
It  is  made  it  Is  more  than  authority;  It  is  a 
final  adjudication,  from  the  consequence  of 
which  the  court  cannot  depart  nor  the  parties 
relieve  themselves."  The  supreme  court  of 
Vermont,  in  the  case  of  Stacy  v.  Railroad  Co., 
32  Vt  552,  in  stating  this  rule  and  giving 
some  of  the  reasons  for  adhering  to  it.  snys: 
''The  rule  has  long  been  established  in  this 
state,   often  declared  from  the  bencli,   and 


we  believe  uniformly  adhered  to,  that  In  the 
same  case  this  court  will  not  revise  nor  re- 
verse their  former  decisions.  If  all  ques- 
tions that  have  ever  been  determined  by  this 
court  are  to  be  regarded  as  still  open  for 
discussion  and  revision  In  the  same  cause, 
there  would  be  no  end  to  their  litigation,  un- 
til the  ability  of  the  parties  or  the  Inge- 
nuity of  their  counsel  was  exhausted."  Brief- 
ly stated,  the  facts  are  that  Clara  Cande- 
larla  was  the  wife  of  Migu^  Montafio  in 
1862,  when  Montafio  acquired  title  by  deed, 
and  thus  brought  into  the  marriage  com- 
munity the  real  estate  which  is  the  sub- 
ject of  this  suit  Caara  died  In  April,  1868, 
leaving  five  children,  the  Issue  of  such  mar- 
riage, and  Miguel  Montafio,  her  surviving 
husband.  Miguel  Montafio  was  appointed, 
and  on  the  26th  day  of  April,  186S,  quali- 
fied as  administrator  of  the  estate  of  his  de- 
ceased wife.  The  record  is  silent  as  to  any 
further  proceedings  by  the  administrator. 
Montafio  remained  In  possession  of  the  com- 
munity property  without  objection,  contin- 
uously, until  the  27th  day  of  January,  1882, 
when  he  conveyed  a  part  of  the  property  to 
one  C.  W.  Lewis,  and  on  the  2d  day  of  Octo- 
ber, 1883,  he  sold  another  itortion  of  the 
property  to  Caslana  Montafio  De  Sanchez, 
who  was  one  of  the  children  of  Miguel  Mon- 
tafio and  wife.  Caslana  Montafio  De  Sanchez 
became  the  wife  of  Nicholas  J.  Sanchez,  and 
in  1891  they  brought  the  original  suit  against 
the  appellant  and  her  husband,  who  succeeded 
to  the  Lewis  title,  to  recover  possession  of 
an  interest  claimed  by  her  (Caslana)  as  an 
heir  to  her  mother's  estate.  Caslana  and  her 
husband  both  died  while  the  original  suit 
was  pending,  leaving  a  minor  child,  James 
Sanchez,  as  their  sole  survivor.  Upon  sug- 
gestion of  the  death  of  the  plaintiffs  being 
made,  the  suit  was  revived  In  the  name  of 
Neill  B.  Field,  executor  of  the  estate  of 
Ciaslana,  and  an  order  was  made  authorizing 
the  executor  to  prosecute  the  suit  as  guard- 
Ian  and  next  friend  of  James  Sanchez.  The 
above  facts  are  equally  applicable  to  the 
present,  as  well  as  the  former,  case,  and  upon 
these  facts  this  court  In  Its  former  decision 
declared  the  law  of  the  case  to  be  as  fol- 
lows: "It  appears  that  Miguel  Montafio 
qualified  as  administrator  of  the  estate  of  his 
wife  on  the  26th  day  of  April,  1868,  and  that 
he  remained  in  possession  of  the  community 
property,  without  Interruption  or  objection, 
continuously  from  that  date  until  January 
27,  18S2,  when  he  conveyed  a  part  of  the 
property  to  one  C.  W.  Lewis,  and  that  on 
the  2d  day  of  October,  18S3,  he  parted  with 
another  portion  of  the  property  by  deed  to 
Casinna  Montafio  De  Sanchez;  but  it  is  not 
shewn  in  either  case  in  which  capacity  he 
was  such  grantor,  nor  does  it  seem  material 
whether  he  acted  as  survivor  or  administra- 
tor, as  the  presumption  must  be  that  he  was 
renllKing  for  the  purpose  of  discharging  the 
coniiminity  debts.  If  he  acted  as  survivor, 
his  right  under  the  civil  law  was  indls; uta- 
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ble;  and,  If  as  administrator,  be  was  duly 
authorized,  and  his  transfer  of  title  was  valid. 
That  It  is  not  shown  of  what  the  community 
property  consisted,  that  It  is  not  shown  that 
the  portion  of  It  sold  was  for  the  discharge 
of  the  community  debts,  cannot  affect  or  de- 
stroy the  rights  of  the  bona  flde  purchaser  for 
yalue.  If  MontaQo  were  abusing  his  trust 
as  survlyor,  he  should  have  been  restrain- 
ed by  those  whom  he  was  wronging;  and,  if 
he  were  exceeding  his  authority  as  personal 
representative,  redress  should  liave  been 
sought  upon  bis  bond.  That  Casinna  Montafio 
De  Sanchez  recognized  the  right  of  her  father 
to  sell  the  community  property  is  manifest; 
that  she  became  purcliaser  of  a  part  of  it 
from  him  is  not  less  true;  and  that  this  ac- 
tion of  hers,  and  the  payment  of  purchase 
nwney  by  her,  indicates  her  approval  Ijoth  of 
the  propriety  and  power  of  bis  conduct,  in 
connection  with  her  sisters,  of  converting  a 
part  of  the  same  property  Into  cash,  may  be 
logically  claimed;  and  that  she  was  cognizant 
that  the  proceeds  were  rightly  used,  either 
in  the  payment  of  the  debts  of  the  com- 
munity, or  in  the  distribution  among  the 
parties  entitled,  may  be  fairly  inferred  from 
her  failure  for  many  years  to  assert  any 
antagonistic  right  in  the  premises."  After 
quoting  from  numerous  autliorlties  to  sus- 
tain the  position  announced,  the  court  con- 
dudes  as  follows:  "That  the  Spanish  law, 
as  hereinbefore  announced,  as  to  the  property 
rights  of  married  persons,  prevailed  In  18C8 
in  the  territory  of  New  JIe-\ico,  is  our  con- 
clusion, and  that  its  application  to  this  case 
is  consonant  with  Justice  seems  palpalile.  It 
does  not  api)pflr  that  the  property  Involved 
was  not  solJ  for  an  adenunte  CDnslileration 
to  pay  the  community  debts.  It  is  not  pre- 
tended that  there  was  any  collusion  or  fraud 
in  tlie  disposition  of  it  by  llontafio,  or  tliat 
the  contract  value  was  not  paid.  It  does 
not  ai)pcnr  that  the  proceetls  were  not  prop- 
erly applied.  It  Is  not  shown  that  If  Clara 
Caudelarla  did  not  reci'lve  a  proportion  of 
the  said  proceeds,  even  if  sold  for  partition, 
the  community  estate  has  Ix'on  .to  adminis- 
tered and  distributed  that  she  cannot  procure 
her  share  of  It  without  d.im.ise  to  an  inno- 
cent purchaser;  nor  is  it  shown  tliat.  if  she 
has  been  deprived  of  her  rights,  she  cannot  I 
secure  redi-ess  upon  the  boud  of  tiie  ailniln- 
istrator.  The  presumptions  of  the  law,  not  | 
liaving  been  repelled,  must  be  applied,  and 
they  socm  to  precbide  a  reasonalile  doubt  that 
the  title  of  the  plaintiff  In  error  is  paramount, 
and  nuist  be  sustained."  Crary  v.  Field  (N. 
M.)  tH)  Pac.  342. 

It  Is  clear  from  the  record  tliat  upon  the 
second  trial  of  this  cause  in  the  lower  court 
appeiiees  proceeded  witli  tiie  case  uix)n  the 
theory  that  It  was  suftlclent  for  them  to  show 
that  no  community  debts  existed  at  the  death 
of  Clara,  In  1808,  and  therefore  but  one  addi- 
tional witness  was  prodnced  upon  the  trial, 
and  by  him  it  was  attempted  to  be  established 
that  there  were  no  such  debts.    If  it  were 


true  that  It  waa  only  necessary  for  appeUees 
to  show  this.  It  is  extremely  doubtful  wheth- 
er the  testimony  of  the  witness  Nicolas  Lu- 
cero  rises  to  the  dignity  of  proof,  or  establish- 
es anything  on  this  point  There  is  absolutely 
no  certainty  about  bis  testimony.  He  states, 
for  instance,  as  to  how  much  land  was  sold 
for:  "I  do  not  remember  very  well,  but  it 
seems  to  me  they  paid  alwut  $2,500  or  |!2,000." 
As  to  how  much  his  wife  received,  he  states: 
"It  seems  to  me  about  $350,"— while  the  con- 
sideration in  the  deed  is  $312.  Asked  whether 
or  not  the  land  was  sold  to  pay  debts,  he  an- 
swers: "I  believe  it  was  not  for  the  purpose 
of  paying  any  debts.  I  thinli:  it  was  a  good 
bargain,  and  he  sold  the  land."  He  then 
swears  that  he  never  knew  of  any  debts  they 
owed.  On  cross-examination  the  witness 
was  asked  by  the  court  if  his  father-in-law, 
Miguel  Montailo.  paid  any  money  on  debts 
which  existed  at  the  time  his  wife  died,  and 
to  this  he  answered:  "I  know  nothing  of  my 
own  knowledge  whether  he  owed  debts  or 
not  at  that  time.  He  may  have  owed  some. 
He  never  told  me.  He  never  communicated 
with  me  about  them."  It  is  apparent  from 
this  testimony  that  the  witness  bad  neither 
knowledge  nor  Information  as  to  whether 
community  debts  existed  at  the  death  of  the 
wife  or  not.  At  best,  it  would  be  but  an  in- 
ference, and  It  would  seem  highly  Improper 
to  unsettle  titles  of  long  standing  to  real  es- 
tate upon  testimony  of  such  doubtful  char- 
acter as  this.  The  legal  presumption  should 
prevail,  where  it  has  the  eflfect  of  quieting 
title,  over  uncertain  and  unrcJiable  evidence 
to  unsettle  snch  title,  and  especially  slioulA 
tills  be  so  where  the  title  havolved  Is  that 
of  a  bona  fide  purchaser  for  value,  as  in  this 
case. 

Kut  if  the  testimony  offered  established  the 
fact  that  no  community  debts  existed  at  the 
death  of  the  wife.  It  would  make  no  differ- 
ence In  this  case,  as  the  former  decision  of 
this  court  has  declared  the  title  of  apiH'Kant 
not  to  lie  sul)Ject  to  attack  In  this  way.  This 
court  has  declared,  as  the  law  of  the  case: 
"That  It  Is  not  shown  of  what  the  community 
property  consisted,  that  it  is  not  shown  that 
tlie  portion  of  It  sold  was  for  the  discharge  of 
the  comniunity  debts,  cannot  affect  or  destroy 
the  rights  of  the  bona  flde  purchaser  for 
value."  Crary  v.  Field.  .W  Pac.  342.  The 
court  then  proceeds  to  define  the  remedy  of 
tlie  appellees  for  any  supposed  wrong  done 
by  the  sale  of  the  land  by  Montailo,  as  fol- 
lows: "If  Montailo  were  abusing  his  trust 
as  survivor,  be  shou!d  have  been  restrained 
by  those  wiinni  he  was  wronging,  and,  if  he 
were  exceeding  his  autliorlty  as  personal  rep- 
re.'Jentatlvo,  redress  should  have  been  soiight 
upon  his  bond."  It  will  be  seen,  therefore, 
that  the  court  In  its  former  opinion  sustains 
the  title  of  appellant,  without  regard  to 
whether  there  were  community  debts  or  not, 
and.  In  effect,  declares  that  where  the  title 
is  that  of  a  bona  fide  purchaser  for  value, 
and  of  many  years'  standing,  It  la  not  sub- 
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ject  to  the  attack  made  upon  It,  where  the 
parties  failed  to  Invoke  the  legal  remedies 
open  to  them  at  the  time  the  supposed  injurr 
■was  done. 

The  additional  testimony  offered  upon  the 
se<-oud  trial  did  not  substantially  change  the 
evidence  upon  which  the  ttrst  decision  in  this 
case  was  rendered,  and  therefore  the  law  of 
the  caxp  remains  the  same.  It  follows  from 
this  eundnsion  that  the  court  erred  in  render- 
ing Jndiiment  for  the  plaintiffs  in  the  court  be- 
low, but  should  have  rendered  judgment  for 
tbe  defendant  for  costs.  The  judgment  of 
the  court  below  is  reversed,  and  the  cause 
dismissed,  at  appellees'  costs. 

:iUAJi,  C.  J.,  and  PAltKEK,  J.,  concur. 


(10 N.M.  47) 

ORAXGE  COUNTY  FRUIT  EXCHANGE  y. 

HUBBEI-U 

(Snprcmo  Court  of  Now  Mexico.    Ma.v  2,  1000.) 

WITNESS— CROSS-EXAYINATION— BILL  OF  LAD- 
ING—APPEAL. 

1.  The  limitntiuu  of  cross-examination  is  a 
matter  which  rists  in  the  sound  discretion  of 
the  cdiirt,  and  unless  there  is  innnifest  abuse  of 
such  disorption  the  hiKlier  court  will  not  re- 
verse the  rulini;  of  the  trial  court. 

2.  A  liiii  of  lading  prima  fucic  vests  the  own- 
<>rshii)  of  soods  shipped  in  the  consignee,  unless 
the  contrary  is  shown,  either  in  the  bill  of  lad- 
ing itself,  or  by  some  extrinsic  evidence. 

;>.  Where  un  apiiellee  does  not  except  to  the 
amount  of  the  judgment,  the  ajipcliant  camiot 
take  advantage  of  it  by  exception  and  appeal, 
even  if  it  is  erroneous,  as  the  ruling  is  in  his 
favor. 

(Syllabus  by  the  C!ourt.) 

Ajipeal  from  district  court,  Bernalillo  coun- 
ty;  before  .Justice  .1.  W.  Crumpacker. 

Action  by  the  Orange  County  Fruit  Ex- 
change against  Thomas  8.  Hubbell.  Judg- 
ment for  plaintiff,  and  defendant  apiieals. 
Affirmed. 

Alonzo  B.  McMlllen,  for  appellant.  R.  W. 
D.  Bryan,  for  appellee. 

MILLS.  C.  .1.  This  is  an  action  of  tres- 
pass lieguu  in  the  district  court  of  Bernalillo 
county  on  the  (itli  day  of  July,  1S9().  The 
■<leclarat!iin  alleges  that  on  the  Ttb  day  of 
April.  18!»(>.  the  dcfeudant  converted  to  his 
own  use  a  car  load  of  oranges,  of  the  value 
of  $1.(KI0.  the  property,  goods,  and  chattels  of 
plaiutifF.  and  prays  judgment  for  $1,200.  No 
exemplary  damages  are  claimed.  The  de- 
fense is  the  general  issue.  A  jury  was  waiv- 
ed, and  the  cause  was  tried  by  the  court,  who 
gave  judgment  for  the  appellee  (the  plaintiff 
below)  for  the  sura  of  !f.'S«!.35. 

Eight  errors  are  assigned  by  the  appellant, 
the  tlrst  five  of  which  relate  to  the  ndlngs  of 
the  court  in  sustaining  objections  to  the  ad- 
mission of  certain  evidence.  The  sixth  and 
seventh  assignments  raise  tiie  question  of  the 
suttlciency  of  the  evidence  to  warrant  a  Judg- 
ment for  the  plaintiff,  and  the  eighth  seeks  to 
attac'k  the  legality  of  the  judgment  of  the 
trial  court  under  his  fludiugs. 


From  the  consideration  of  the  record. 
which  is  not  voluminous,  it  will  be  observed 
that  exceptions  as  to  the  admissibility  of  evi- 
dence all  relate  to  the  rulings  of  the  court  on 
the  cross-examination  of  the  witness  McKln- 
ley,  who  was  called  by  the  plaintiff.  We 
have  carefully  examined  the  several  objec- 
tions to  the  admission  of  the  evidence.  The 
first  relates  to  the  amount  of  the  paid-up  cap- 
ital of  the  Orange  Cotmty  Fruit  Exchange, 
and  by  the  last  the  attorney  for  the  appellant 
seeks  to  ascertain  whether  or  not  there  was 
an  agreement  among  the  subordinate  fruit 
exchanges  In  California  that  no  scliedule  of 
prices  or  quotations  of  prices  should  be  Is- 
sued by  them.  The  other  objections,  as 
shown  by  the  rewrd,  are  as  follows  (the  wit- 
ness having  sworn  on  direct  examination  that 
the  oranges  lielonged  to  the  appellee):  "Q. 
Do  you  know  to  what  particular  person  they 
belonged  at  the  time  tliey  were  shipped 
through  the  medium  of  this  exchange?  (Tiie 
plaintiff  objects,  and  the  court  sustains  the 
objection,  and  defendant  duly  excepts.)  Q. 
What  Is  the  relation  of  the  growers  to  this 
organization,  on  which  you  base  your  opinion 
as  to  the  ownership  of  the  proiierty  In  dis- 
pute by  the  plaintiff?  (The  plaintiff  objects. 
The  court  sustains  the  objection,  and  defend- 
ant duly  excepts.)  Q.  When  or  how  did  the 
plaintiff  become  the  owner  of  this  car  of 
oranges?  The  Court:  01>Jectlon  is  sustained 
to  that,  Mr.  McMlllen.  (Defendant  excepts.)" 
These  are  all  of  the  objections  saved,  and  we 
do  not  find  reversible  error  in  these  rtdings. 
It  Is  a  rule  of  very  general  application  that 
the  extent  to  which  a  witness  may  be  cross- 
examined  is  ordinarily  a  matter  of  discretion 
with  the  presiding  judge,  to  which  no  excep- 
tion lies  (Brumagim  v.  Bradsbaw,  39  Cal.  24; 
Thornton  v.  Hook.  36  Cal.  223;  Stewart  v. 
People,  23  Mich.  GS),  and  unless  there  is  man- 
ifest abuse  of  such  discretion  the  higher 
court  will  not  reverse  the  ruling  of  the  trial 
court  in  cross-examination  (8  Euc.  PI.  &  Prac. 
110;  Spear  v.  Sweeney,  88  Wis.  645,  60  N. 
VV.  1060).  "It  is  enough  to  say  that  upon  the 
cross-examination  much  must  l>e  left  to  the 
discretion  of  the  judge."  Steene  v.  Aylesford, 
IS  Conn.  253.  Some  courts  go  so  far  as  to 
hold  that  "when  the  court  sustains  an  objec- 
tion to  a  question  asked  on  cross-examina- 
tion, and  the  party  has  the  opportunity  to  call 
the  witness  and  ask  the  question  on  exami- 
nation in  chief,  the  exclusion  of  the  question 
win  not  be  c-ousldered  harmful  error."  Ben- 
nett V.  Glatfeldt  (111.  Sup.)  11  N.  E.  250.  We 
do  not,  however,  at  the  present  time,  lay 
down  this  doctrine  as  the  law  of  this  terri- 
tory. 

As  to  the  sixth  and  seventh  assignments, 
.t  Is  true  that  the  bill  of  lading  offered  in  evi- 
dence shows  that  the  car  load  of  oranges  was 
consigned  to  the  Southern  Califoruia  Fruit 
Excliange;  and  it  Is  also  true  that,  in  law, 
a  bill  of  lading  vests  the  ownership  of  the 
goods  sliippe<l  in  the  consignee,  unless  the 
contrary  is  shown,  either  In  the  bill  of  lading 
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Itself,  or  by  some  extrinsic  erldence.  The 
Sally  Magets  3  Wall.  4.57,  18  L..  Ed.  197.  At 
the  time  the  car  load  of  oranges,  the  value  of 
which  is  in  controversy  In  this  case,  was  at- 
tached as  the  property  of  the  Southern  Cali- 
fornia Fruit  Exchange  (Fruit  Exchange  v. 
Stamni  [X.  M.]  54  Pac.  345),  notice  was  given 
to  the  appellant  herein,  by  a  telegram  from 
that  company,  that  they  were  not  their  prop- 
erty, but  belonged  to  the  Orange  County 
Prult  Exchange;  and  this  latter  company 
gave  notice  by  wire  that  they  would  sue  for 
their  value  if  they  were  taken  on  attachment; 
and  the  railroad  company  which  was  trans- 
porting them  to  their  destination  also  In- 
formed the  appellant,  in  writing,  that  they 
had  been  "informed  by  the  Southern  Cali- 
fornia Fruit  Exchange  that  they  were  not 
the  owners  of  the  oranges  which  you  have 
attached,  the  same  being  the  property  of  the 
Orange  County  Fruit  Exchange."  On  the  trial 
the  witness  McKinley,  on  direct  examina- 
tion, testified  that  the  oranges  were  the  prop- 
erty of  and  belonged  to  the  Orange  County 
Fruit  Exchange.  This  testimony  Is  not  con- 
tradicted, and  Is  ample  evidence  to  show  who 
was  the  real  owner  of  the  fruit,  and  to  con- 
trovert the  prima  facie  proof  made  by  the 
bill  of  lading.  There  can.  In  any  event,  be 
no  doubt  but  that  the  evidence  .^hows  that  the 
plaiutiflf  had  a  special  ownership  In  the  prop- 
erty, which  would  authorize  It  to  sue  a  tres- 
passer. It  has  been  so  often  decided  by  this 
court  that  the  findings  of  fact  of  a  master  or 
referee  will  not  be  disturbed  by  this  court 
unless  It  is  manifestly  wrong,  that  It  is  stare 
decisis;  and  we  have  held  at  the  present  term 
that  the  findings  of  fact  of  a  court  which 
tries  a  case  without  the  Intervention  of  a  Jury 
are  entitled  to  as  much  conelderation  as,  if  not 
more  than,  the  findings  of  a  master  or  referee. 
De  Baca  v.  Pueblo  of  Santo  Domingo  (N.  M.) 
CO  Pac.  73. 

This  leaves  us  only  the  eighth  assignment 
of  error  to  consider.  The  appellant  contends 
that  the  court,  having  ruled  that  the  measure 
of  damages  was  the  amount  for  which  the 
goods  sold  at  sheriff's  sale  at  Albuquerque, 
to  wit,  f520,  erred  In  giving  Judgment  for 
that  sum,  with  interest,  as  the  evidence  show- 
ed that  the  defendant  (the  appellant)  had  paid 
the  railway  company  for  freight  $272.14, 
which  was  owing  out  of  the  money  he  re- 
ceived from  such  sale,  and  that  the  difference 
between  the  freight  and  the  sum  for  which 
the  oranges  sold,  or  $247.80,  and  interest, 
should  be  the  amount  of  the  Judgment  if  any 
at  all  was  given.  As  heretofore  stated,  the 
complaint  shows  that  no  sppcinl  damages  are 
claimed,  and  where  special  damages  are  not 
claimed  the  general  rule  of  law  Is  that  for  the 
"destruction  of  personal  property,  so  that  the 
owner  Is  wholly  deprived  of  it,  he  is  entitled 
to  recover  Its  value  at  the  time  of  the  tres- 
pass, and  Interest  from  that  time.  Tills  is  the 
measure  of  damages  for  the  entire  loss  of 
property."  5  Am.  &  P-ng.  Enc.  Law,  p.  3!),  and 
numerous  cases  cited.    This  court  has  chan- 


I  ged  this  rule  somewhat,  and  has  decided  in 
I  the  case  of  Cunningham  v.  Sugar  (N.  M.)  40 
Pac.  910,  that  "In  all  civil  actions,  whether  ex 
contractu  or  ex  delicto,  •  •  •  the  i»er8on 
Injured  shall  receive  a  compensation  com- 
mensurate with  his  loss  or  injury,  and  no 
more."  The  value  of  the  property  In  the 
nearest  market  is  usually  the  measure  of  the 
plaintiff's  damage.  Brown  v.  Allen,  35  Iowa, 
;  306;  Coolidge  v.  Cboate,  11  Mete.  (Mass.)  79; 
Starkey  v.  Kelly,  50  N.  Y.  677.  And  it  Is  held 
In  an  Indiana  case  that,  where  the  property 
Is  sold  by  the  trespasser,  the  plaintiff  is  not 
limited  in  his  recovery  to  the  amount  for 
which  it  was  sold.  Smith  v.  Zent,  83  Ind.  80. 
There  Is  nothing  In  the  record  to  show  that 
Albuquerque  was  a  market  where  car-load 
lots  of  oranges  could  be  sold  at  public  auction, 
or  that  any  had  been  previously  so  sold.  M. 
P.  Stanim.  who  attached  tlie  oranges  In  the 
original  suit,  and  at  wliose  instance  they 
were  sold,  testified  on  croes-examination  that 
he  bought  the  oranges;  that  he  started  the 
bidding  at  $300,  and  that  a  man  named 
Baeheci,  who  never  bought  any  car-load  lots, 
bid  $.'>10;  that  he  then  bid  $520,  and  got  the 
lot;  that  no  other  bids  were  made  at  the  sale; 
and  that  only  one  other  person  in  Albuquerque 
besides  himself  ever  shipped  In  car-load  lots 
of  oranges.  He  further  testified  that  he  "did 
not  get  out  even  on  them,"  and  therefore  did 
not  consider  they  were  worth  what  he  paid 
for  them.  On  the  other  hand,  the  witness 
McKinley  testified  that  at  the  time  of  the  sale 
the  oranges  were  worth  In  Albuquerque 
$602.60.  exclusive  of  freight.  We  think  that 
under  the  clrciimstanpes  of  this  case  the  court 
erred  In  holding  that  the  measure  of  damages 
was  what  the  oranges  sold  for  at  the  sherlflrs 
sale.  We  rather  think  that  the  court  shonl.1 
have  been  bound  by  the  positive  evidence  of 
the  witness  McKinley  a«>  to  their  value,  and 
that  under  the  evidence  the  Judgment  should 
have  been  for  $r.02.<10,  instead  of  the  amount 
for  which  it  was  given.  The  appellee,  how- 
ever, does  not  excppt  to  the  amount  of  tlie 
judgment,  and  the  appellant  cannot  tnke  ad- 
vantage of  It  by  exception  an'l  npii.'>al.  evpti 
if  It  was  erroneous,  as  tlie  rul'""  wji«  in  his 
favor.  Bethell  v.  Mntliews.  i:{  Wall.  1,  20  Ta 
Ed.  5."((i.  There  is  no  rpvovwiiiip  orvor.  nnil 
the  Judirment  of  the  court  iu-low  is  theicf  ire 
affirmed. 

P.VKKER  and  M<FIi:.  .T.T..  (o.iciir.  T,F- 
LAXD.  .T..  iil)spnt  on  .Tccomit  o'  s'cki'i-.- ■. 
CRI'MP-ACKKR.  .T..  Iiiivini;  tii  i  t'-.^  case 
below,  did  not  partlciiiatc  in  tlii.s  d>  cisioa. 


(lON.M.  5S) 
PUEBLO    OP   NAMHR   pt   al.   v.    ROMKRO 

et  al. 
(Snprpnie  Conrt  of  Now  Mexico.    Mjiy  2.  lOOO.) 

APPEAL— REVIEW— FINDINT.S    BY   REFEREE- 
ADVERSE  POSSESSION. 
1.  A   finding  of   fact   niiulo   by   a   referee   ia 
c<iuival('iit  to  tlio  siM'cial  vt'rdiot  of  a  jury,  and 
cannot  he  distnrlicd  nnlcss  tlio  evidence  is  luaui- 
festly  iusutHcieut  to  siipiiort  it. 
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2.  Unintprmpted,  open,  yislble,  notorious,  ex- 
<>lu8iTe,  and  adverse  possession  for  more  than 
10  years  before  suit  instituted  of  a  tract  of  land 
embraced  within  the  pueblo  of  Nambe,  entry  be- 
ing under  an  alleged  deed  of  conveyance  from 
said  pueblo  long  prior  to  the  act  of  confirmation 
by  congress  of  slid  pueblo's  grant,  vestg  a  per- 
fect title  by  adverse  possession  by  virtue  of  the 
statute. 

(Syllabus  by  the  (■>>urt.) 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  John  R.  McFle. 

Action  by  Simon  Romero  and  others 
against  the  pueblo  of  Nambe  and  others. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Affirmed. 

Benjamin  M.  Read  and  George  Hill  How- 
ard, for  appellants.  R.  C.  Oortner,  for  ap- 
pellees. 

PRUMPACKER,  J.  This  cause  was  Insti- 
tuted by  complaint,  seeking  to  quiet  title,  and 
to  restrain  repeated  trespasses,  under  sec- 
tion 2685,  subeec.  33,  Comp.  Laws  1897.  De- 
murrer and  answer  were  Interposed  by  ap- 
pellants. The  demurrer  was  overruled,  and 
the  cause  was  referred,  by  consent,  to  a 
referee,  who  reported  bis  conclusions  of  law 
and  findings  of  fact  Appellants'  exceptions 
to  the  report  l>oIug  oTerruled,  final  Judgment 
was  entered  In  favor  of  appellees  by  the 
court  below.  The  pueblo  of  Nambe,  being 
the  owner  of  a  league  of  land  In  Santa  F6 
county,  as  is  shown  by  the  referee's  report, 
assembled  on  April  8, 1854,  In  public  meeting, 
when  an  Instrument  alleged  to  be  the  fee- 
simple  deed  of  the  corporation  of  the  pueblo 
of  Nambe  was  there  drawn,  executed,  read 
to  all  the  people,  acquiesced  in,  and  publicly 
acknowledged  and  delivered.  The  seisin  of 
the  lands  described,  to  the  extent  of  the 
boundaries  named,  was  delivered,  and  the 
vendees,  Vicente  Lopez  and  Manuel  Rome- 
ro, entered  Into  open,  notorious,  adverse  pos- 
session, built  their  houses  on  the  cultivable 
portion  of  the  land,  cultivated  that  part,  and 
occupied  the  tract,  claiming  under  said  Instru- 
ment. Said  vendees  occupied  these  lands  for 
many  years.  Their  children  and  associates 
received  the  said  lands  from  them,  and  con- 
tinued uninterruptedly  said  adverse,  open, 
and  notorious  possession,  claiming  under  said 
Instrument  adversely  to,  and  in  the  eyes  of, 
the  Indians  of  the  Nambe  pneblo.  As  evi- 
dencing that  possession,  mesne  conveyances 
appear  in  evidence,  showing  the  occupation, 
claim,  ownership,  and  possession  of  said  par- 
ties down  to  and  including  appellees. 

It  Is  argued  by  appellants'  counsel  that  the 
fee  of  the  land  In  controversy,  being  a  tract 
within  the  nndent  pueblo  of  Nambe,  was, 
prior  to  the  confirmation  of  said  pueblo's 
grant,  on  December  22,  1858,  not  vested  in 
said  pueblo,  but  In  the  United  States,  and 
that  snid  pueblo,  therefore,  could  not,  by 
dee<l  in  1854,  have  conveyed  the  same.  The 
question  as  to  In  whom  or  In  what  authority 
the  fee  of  an  Indian  pueblo  grant  In  New 


Mexico  was  vested  prior  to  confirmation  of 
such  a  grant  seems  to  have  been  settled  by 
the  supreme  court  of  the  United  States  In  the 
case  of  U.  S.  v.  Joseph,  94  U.  S.  614,  24  L. 
Ed.  205,  wherein  that  court  held,  in  dis- 
cussing the  character  of  the  tenure  by  which 
these  communities  hold  their  grants,  that 
"the  Pueblo  Indians  hold  their  lands  by  a 
right  superior  to  that  of  the  United  States. 
Their  title  dates  back  to  the  grant  made  by 
the  government  of  Spain  before  the  M^ican 
revolution,— a  title  which  was  fully  recog- 
nized by  the  Mexican  government,  and  pro- 
tected l^  it  In  the  treaty  of  Guadalupe  Hidal- 
go, by  which  this  country  and  the  allegiance 
of  Its  Inhabitants  was  transferred  to  the  Unit- 
ed States."  This  view  of  the  law  Is  abun- 
dantly sustained  by  tlie  same  court  In  the  re- 
port of  the  recent  case  of  U.  S.  v.  De  La  Paz 
Valdez  De  Conway  (decided  Oct.  30,  1899)  20 
Sup.  Ct.  13,  Adv.  S.  U.  S.  13,  44  L.  Ed.  — , 
wherein  is  discussed  the  effect  of  the  confirma- 
tion of  the  title  of  the  grant  of  the  pueblo  of 
Nambe  in  its  relation  to  the  United  States. 
But  the  view  we  take  of  this  case  renders  un- 
uecessaiy  the  determination  of  this  question, 
as  well  as  of  the  character  of  the  instrument 
under  which  appellees'  predoces-sors  m  title 
went  into  possession  in  1854.  The  referee 
has  found,  as  matter  of  fact,  that  the  appel- 
lees, for  considerable  more  than  10  years  im- 
mediately preceding  the  institution  of  their 
suit,  had  been,  In  their  relation  to  appel- 
lants, In  open,  notorious,  exclusive,  visible, 
and  adverse  possession  of  the  tract  in  con- 
troversy. It  may  therefore  be  Immaterial  by 
what  right  or  title  the  original  entry  was 
made;  but  the  referee  has  found  the  further 
fact  that  appellees,  or  their  predecessors  in 
possession  and  title,  went  Into  possession 
of  the  tract  under  that  certain  Instrument 
(alleged  by  appellees  to  be  a  deed  In  fee 
simple)  in  1854,  and  held  the  premises  so 
continuously  adversely  to  appellants  from 
that  day  to  the  time  of  Instituting  suit.  The 
evidence  contained  In  the  record  touching 
the.se  findings  is  conflicting.  But  the  ref- 
eree's findings  thereon  are  equivalent  to  the 
special  verdict  of  a  jury,  and  cannot  be  dis- 
turbed unless  the  evidence  Is  manifestly  in- 
sufflcleut  to  sustain  It  Section  2G83,  subsec. 
1."j5,  Comp.  Laws  1897;  GIvens  v.  Veedor  (N. 
M.)  50  Pnc.  31C;  Wells,  Fargo  &  Co.'s  Ex- 
press V.  Walker  (N.  M.)  54  Pac.  877:  Medler 
V.  Opera  House  Co.,  6  N.  M.  ,331,  28  Pac.  551. 
A  careful  review  of  the  testimony  Is  convin- 
cing that  the  facts  found  by  the  referee  are 
warranted  by  the  evidence.  Tiie  adverse  pos- 
session here  shown  was  suflirlent  to  vest  In 
apiKjllees  a  perfect  title  to  the  premises  by 
virtue  of  the  statute.  Section  29^8,  Comp. 
I^ws  1897. 

This  conclusion  disposes  of  the  case,  and  It 
Is  unnecessary  to  consider  further  assign- 
ments of  error;  that  assigned  to  the  overrul- 
ing of  the  demurrer  to  the  complaint,  upon 
the  ground  of  misjoinder  of  causes  of  action, 
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lieluR  not  well  tnken.  Section  StiW.  snlwpc. 
;0,  rlPiirly  authorizes  such  Joluder.  Tlw  Judft- 
iiu'ut  of  tlie  court  below  is  therefore  nftinued. 

MUJLS,  C.  J.,  and  PAKKEK,  J.,  concur. 


(10  N.M.  90) 

LIVEHPOOI.  &  U  &  G.   INS.   CO  t. 

PEKIUX  et  al. 

(Supreme  Court  of  New  Jlexico.    Mny  3.  lOJXI.) 

NEW  TRIAL-NEGl.IGEKCE  OF  ATTORNEYS— 
APPEAI^REVIEW. 

1.  Tile  neglect  of  iiitorne.vs  of  rec'ord  to  pur- 
sue  and  foUciw  up  the  eases  i)eudiu):  in  eourts 
of  reoiird  wherein  they  iipi«'iir  tif  reeon!  as  at- 
torneys in  eerluin  eases.  l)y  retiscm  of  wliitli 
neRlect  default  judpnent  is  rendeied  against 
one  of  their  clients,  is  not  a  ground  for  a  new 
trial. 

2.  Tlio  granting  of  a  new  triai  heing  largely  in 
the  discn  tion  of  the  trial  <<uu't,  a  reviewing 
court  will  not  disturb  the  ruling  of  such  trial 
<'ourt  on  the  <iuestion  of  granting  a  new  trial  un- 
less a  clear  case  of  an  abuse  of  the  judicial  dis- 
cretion is  made  out.  or  pal)  able  error  is  ap- 
parent on  the  face  of  the  record. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Bernalillo  county; 
before  Justice  N.  C.  (Vdlier. 

Action  by  .Martin  Perrin  &  Co.  against  tlie 
I<lveii)ool  &  London  &  (ilobe  lusiiraiii-i'  Coni- 
pany.  Tills  cause  comes  Into  this  court  on  er- 
ror to  tlie  district  court  of  HeruallUo  ciiuiity. 
PliiintitT  in  error  seelis  to  have  a  default  judg- 
ment of  tlie  lower  court  reversed  because  of 
alleged  error  committed  by  tlie  lower  court  in 
refusing  to  vacate  and  set  aside  its  such  de- 
fault judgment  Plaintiff  below  recovered  a 
default  Judgment  against  defendant  bcdow  in 
n  proceeding  in  garnisliinent  for  the  sum  of 
if.'U-t.Ci*!,  together  with  costs.  Defend.uit  be- 
low first  liled  a  niotioii  for  a  new  trial,  which 
motion  was  heard  and  overruled  by  the  trial 
court.  Then  a  motion  for  a  reliearing  on  the 
motion  for  a  new  trial  was  heard,  and  this 
motion  was  overruled.  Affidavits  and  coun- 
ter ntlidavits  were  heard  by  tin'  cimrt  In  tlie 
hearing  of  the  motion  for  a  new  trial.  To 
reverse  these  various  rnliiigs  and  judgment 
of  the  court,  defendant  prosecutes  error.  Af- 
firmed. 

Warren.  Kergusson  &  (Jillett.  for  plaintiff 
in  error.  It.  W.  1>.  Bryan,  for  defendant  111 
error. 

I.ELAND,  .T.  Defendant  in  error  has  filed 
a  motion  lierein  to  tlismiss  the  writ  of  error 
In  this  case,  as  it  contends,  pursuant  to  the 
l>rovisions  of  sulisectioiis  172  and  17;t  of  si'c- 
tion  2C.S5  of  the  Compiled  Laws  of  lf«)7.  We 
can  find  no  language  in  eitlier  of  those  sid)- 
sections  that  we  think  would  warrant  tliis 
court  in  such  a  ruling.  Those  sections  are 
remedial,  and  very  broad  language  is  used  b.v 
the  legislature  in  their  constnicticm.  and  the 
rule  tliat  all  remedial  laws  shall  be  liberally 
construetl  will  not  be  departed  from  in  this 
case.  Therefore  the  motion  to  dismiss  tiie 
writ  of  error  is  overruled  and  dismissed,  and 


the  case  retained  In  this  court  to  be  decided 
on  Its  merits. 

PlaintiflT  In  error  pets  out  four  specific  as- 
signments of  error,  which  are  as  follows,  to 
wit:  "(1)  The  court  erred  In  allowing  de- 
fendant in  error  to  take  a  default  against 
plaintiff  In  error  at  the  time  said  judgment 
was  taken  and  alloweil.  (2t  The  court  erred 
Id  refusing  to  set  aside  the  default  against 
plaintiff  in  error.  (3 1  The  court  erred  in  re- 
fusing plaintiff  in  error  a  new  trial  of  this 
cause.  (4)  The  court  eiTod  in  refusing  plain- 
tiff In  error  a  new  trial  upon  Its  motion  for  a 
new  trial."  For  the  puriM)ses  of  tills  case, 
there  Is  no  reason  why  we  cannot  consider 
all  of  the  above  assignments  of  error  as  one 
question.  Tiie  contention  of  counsel  for 
plaintiff  in  error  tliat  the  particular  memlier 
of  the  law  linn  wlio  had  charge  of  tliis  ease 
was  taken  by  surprise  we  do  not  think  a  valid 
leg.'tl  argument  in  suiipurt  of  a  iitiition  for  a 
new  triai.  In  tiie  case  of  IIow  v.  Bodnian,  1 
Disn.  Xl.'i.  a  Cincinnati  cjise,  tlie  court  say 
that  "tile  mistake,  or  error,  or  neglect  of 
counsel  are  not  within  the  rule.  They  are 
acts  of  the  client,  and  are  not  sufficient  to 
justify  tlie  court  in  granting  a  new  trial  on 
this  ground."  The  a.s^igiimeiit  of  error  ap- 
parently relied  on  by  plaintiff  in  error  in  Its 
lu-;ef  •'tliat  the  court  erred  in  refusing  jilaln- 
tlff  In  error  a  new  trial  of  tliis  case"  must 
b<>  «lctermiiied  fnuii  tlie  whole  re<'ord  of  the 
case,  togetlier  with  tlie  afiidavits  and  counter 
nflldavits  made  a  part  of  the  record.  The 
Judgment  iielow  was  reudere<l  by  the  court 
after  it  had  (ditainetl  Jurisdiction  of  plaintiff  in 
ernu-.  The  rnU(  day  to  plead  had  passe<I.  and 
plainlitV  lieliiw  was  clearly  entitled  to  move 
the  trial  court  for  a  judgment  by  default,  and 
thei-e  is  no  ernu-  apparent  in  the  record  as  to 
tile  phase  of  the  case.  Then  the  only  pliase 
of  the  case  remaining  to  be  determined  is, 
did  tlie  hiwer  court  err  in  refusing:  to  grant  a 
new  trial  on  the  apiilieation  and  showluR 
made  by  plaintiff  In  error?  The  lower  court, 
liaving  Iiad  before  It  the  affidavit  of  merit  of 
plainlill'  in  error,  together  Willi  numerous 
other  attidavits.  as  well  as  the  atbdavlt  of 
att(M'ney  of  defendant  In  error,  overruled  the 
motion  for  a  new  trial.  The  rule  b.v  wliich 
courts  are  governed  lu  the  matter  of  vacjiting 
default  judgments  and  granting  new  trials 
tliereon  we  uiMlerstand  to  lie  substantially  as 
follows,  to  wit:  Wliere  a  default  judgment 
has  been  rendered,  and  a  motion  is  made  by 
the  defendant  to  vacate  siu-U  Judgment  and 
grant  a  new  trial,  the  motion  must  lie  sup- 
ported by  sliowing  a  good  and  valid  existing 
defense  to  p!:rmtiff's  claim,  ano  a  hiwfui  Jus- 
tilication  for  his  abseiu'c  from  the  court,  cov- 
ering the  tiiix"  of  the  rendition  of  siuli  Judg- 
ment. IJecause  of  the  fact  that  tiie  neglect  of 
the  attorney  Is  In  law  the  neglect  of  the 
client,  and  the  fact  that  the  neglect  of  the 
attorne.v  in  a  ca.se  is  not  a  ground  for  a  new 
trial,  tlie  case  at  bar  must  be  decided  with- 
out our  passing  on  the  merits  or  tlemerits  of 
the  proposed  defense  set  out  in  the  affidavit 
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of  plaintiff  in  error,  and  the  case  will  he  de- 
termined on  the  question  of  neglect  of  plain- 
tiff In  error  to  pursue  his  defense.  The  rec- 
ord discloses  the  fact  that  plaintiff  in  error 
bad  an  agent  and  three  lawyers  employed  In 
the  city  of  Albuquerque,  the  county  seat  of 
Bernalillo  county,  to  look  after  this  business; 
and  in  the  face  of  this  fact  it  certainly  does 
not  lie  in  dofeudart's  mouth  to  ccmi.'nin  of 
Burprise  In  the  matter  cf  a  default  Juj'3^:ent 
with  80  many  "watchmen  on  the  wallh." 
The  i,TaLting  of  a  new  tri-il  being  largely  in 
the  dircrttjon  of  the  trl.i.1  Jiiu;{e,  this  court 
will  not  dic'.urb  the  rulings  of  a  ti-iil  cjart 
oaliss  tiicre  U  a  clear  case  made  of  pn  r.y.use 
of  the  diicretiou  or  palpable  error  aiprrent 
on  the  fate  cf  the  rccorJ.  We  are  therefore 
of  the  oj.'iaiou  that  there  Is  no  error  apparent 
on  the  r'.'coid,  and  that  the  ecx  uu.dc  by 
IJhiintiiT  ill  error  u  not  strong  cLough  to  wnr- 
n\A  this  ccurt  In  raversiiig  the  r.ction  of  the 
trial  loiirt;  wlicrrfore  the  judgment  of  the 
district  court  is  atfirnied. 

MILLS.  C.  J.,  and  TAUKER  and  Mci'IE, 
JJ.,  concur. 


( 10  N.M.  82) 

CEV.VDA  T.  MTERA  et  al. 

(Supreme  0;iirt  of  New  Mexico.    5Iny  2,  IftnO.) 

APPEAL— ASSIGN M'WT  CF  ERIIOR— WROXGFUl. 
ATTArHMRNT. 

1.  An  nssiimmpiit  of  error,  snoh  ns,  "The  jndR- 
ment  of  the  co'irt  is  contrary  to  the  law,"  is  too 
Keiti-rai,  and  will  not  be  cousidercU  by  this 
court. 

2.  In  a  suit  for  damnses  by  one  clniiniiig  to 
be  the  renl  owner,  for  the  selling  of  wool  talc- 
en  on  attachment  from  another  person,  on  a 
writ  iissUvHl  by  a  justice  of  the  pouce,  the  trial 
rourt  prciKTly  excluded  Ibo  quest  ion.  "Was  the 
(ijile  of  the  wool  published  in  n  nowspnper  for  a 
period  of  three-four  weeks  prior  to  the  date  of 
the  sale?"  as  our  statutes  do  not  require  such 
publication,  nor  is  it  material,  us  the  real  ques- 
tion at  issue  in.  did  the  wool  belonjr  to  the  plain- 
tiff or  to  some  otiier  person?  It  is  not  material 
to  the  recovery  of  damnKes  whether  or  not  the 
forms  of  law  were  complied  with,  as  to  the 
sale  of  the  wool  attached. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Bernalillo  county; 
before  Justice  J.  W.  Crumpacker. 

Action  by  Jose  M.  Ovada  against  Epimenio 
Miera  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

The  record  In  this  case  shows  that  the  prin- 
cipal defendant.  Epimenio  MIern,  was  a  store- 
keeper in  Bernalillo  county,  and  that  in  the 
course  of  trade  he  sometimes  purchased  wool; 
that  Jose  Jesus  Architteque  purchased  on  cred- 
it from  the  said  Mlera  goods  to  the  value  of 
$32,  and  that  at  the  time  of  said  purchase 
be  agreed  to  turn  over  to  Miera  certain  wool, 
'Which  he  was  going  to  clip  from  bucks  which 
be  was  herding;  that  on  June  10,  1807,  the 
wife  of  Archlbeqne  went  to  the  store  of 
Hiera,  and  got  from  his  clerk  five  empty  wool 
sacks,  telling  him  that  they  were  to  be  used 
to  pack  the  wool  clipped  from  the  bucks. 


which  was  to  be  delivered  to  Mlera;  that  no 
charge  was  made  for  the  sacks,  as  It  was 
understood  that  Miera  would  get  them  back 
when  the  wool  was  delivered  to  him;  that  the 
wool  was  not  so  delivered,  and  that  on  a  later 
day  in  June  the  defendant  Miera,  learning 
that  the  wool  was  being  hauled  to  Albu- 
querque, sued  out  a  writ  of  attachment  be- 
fore a  Justice  of  the  peace  of  precinct  Xo.  33, 
Bernalillo  county,  and  levied  on  1,(X;9  pounds 
of  wool;  that  Arehlbeque  was  brought  before 
tlie  justice  on  June  29,  1897,  and  that  he  then 
ac:oJ  for  a  continuance  until  .luly  17th,  which 
wf.j  granted;  tl.j,t,  on  the  17th  of  July,  Archi- 
beque  was  twice  called,  but  refused  to  ap- 
pear in  court,  remalniig  outside;  that  tho 
plaintiff  in  error,  the  sun-lu-Iaw  of  Arehl- 
beque, was  in  cliarge  of  the  wool  at  the  time 
it  was  attached,  was  then  examined,  and,  to 
use  the  iangiKigc  of  the  justice  of  the  peace 
as  disclosed  by  the  record,  behaved  himself 
very  badly,  "trying  to  belittle  the  court  and 
the  witnesses  present  there.  The  court  com- 
ripiidcd  order  in  the  court  room,  and  they 
tutk  up  then  with  the  constable,  and  they 
wore  outside  wrangling,  and  thry  had  a  gen- 
eral row  there."  The  justice  of  the  peace  sus- 
tain"! the  attachment,  and  on  the  !>th  day  of 
the  fcliuwing  August  the  wool  was  sold,  as 
being  the  pioperty  of  Arehlbeque.  On  Sep- 
tember 4,  lHo',  Jose  M.  (3evada  brought  suit 
ajralust  the  ciefcidants  in  error,  claiming  dam- 
ages. A  jury  was  waived,  and  the  cause  was 
tried  by  the  court,  which  found  ia  ft.vor  of 
the  detondauts.  rialutiff  duly  excepted,  and 
to  reverse  said  judgment  sued  o'.-t  a  v/rit  of 
error. 

Pergusson  &  Glllett,  for  piuiatiff  In  error. 
W.  C.  Heacock,  for  defendants  in  error. 

MILLS,  C.  J.  (after  stating  the  facts). 
This  case  should  have  never  been  brought 
before  us  for  review,  not  only  on  account  of 
the  small  amount  Involved,  but  also  because 
of  there  being  absolutely  nothing  in  tho  rec- 
ord on  which  to  base  an  appeal.  Five  errors 
are  assigned.  The  first  is  purely  formal 
("The  judgment  of  the  court  is  contrary  to 
the  law"),  as  it  does  not  point  out  in  what 
particular  such  Judgment  is  contrary  to  the 
law,  and  this  court  has  held  in  the  case  of 
Pearce  v.  Strickler,  54  Pac.  748,  and  in  Scho- 
fleld  V.  Territory,  5C  Pac.  306,  tliat  such  a 
general  assignment  of  error  is  not  good 
ground  for  review. 

The  assignment  that  the  Judgment  Is  con- 
trary to  the  evidence  is  not  supported  by  the 
facts  as  disclosed  by  an  examination  of  the 
record.  Such  examination  shows  that  the 
court  below  had  ample  testimony  upon  which 
to  base  the  Judgment.  In  fact,  we  think  that 
the  weight  of  the  evidence  was  in  favor  of  tlie 
defendants. 

The  assignment  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  is  not 
well  taken,  as  we  have  heretofore  held  that 
the  granti'ig  or  refusing  to  grant  a  motion 
for  a  new  trial  rests  in  the  sound  discretion 
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of  the  court,  and  Is  not  alone  appealable. 
Coleman  v.  Bell.  4  N.  M.  (Gild.)  28,  12  Pac. 
657;  Buntz  v.  Lueero,  7  N.  M.  220,  34  Pac.  50; 
Schofleld  V.  Territory,  56  Pac.  306. 

The  fourth  assignment  Is  "that  the  trial 
court  erred  In  refusing  to  allow  plaintlfC  be- 
low and  In  error  to  prove  the  time  and  man- 
ner of  sale  of  the  property  belonging  to  plain- 
tiff that  was  attached  by  the  defendant 
Miera."  We  can  find  nothing  In  the  record  to 
sustain  this  contention  of  the  plaintiff.  All 
of  the  evidence  concerning  the  manner  of  sale 
is  that  given  by  the  witness  Jose  E.  Romero. 
The  attorney  for  the  plaintiff  asked  him, 
"Was  the  sale  of  the  wool  published  In  a 
newspaper  for  a  period  of  three-four  weeks 
prior  to  the  date  of  the  sale?"  and,  an  objec- 
tion being  made,  the  court,  we  think,  very 
property  sustained  such  objection.  Our  stat- 
utes do  not  require  that  sales  of  property 
made  on  execution  Issued  from  the  court  of 
a  Justice  of  the  peace  shall  be  advertised  In 
a  newspaper  (Comp.  Laws  1897,  I  3274),  nor, 
if  they  did,  do  we  think  that  this  question 
would  have  been  relevant.  The  issue  In  this 
case  Is,  was  the  wool  attached  and  sold  the 
property  of  Jose  M.  Cevada,  or  did  it  belong 
to  some  other  person?  If  It  belonged  to 
Cevada,  and  was  attached  and  sold  as  the 
property  of  some  one  else,  then  he  should  re- 
cover damages;  but,  if  It  did  not  belong  to 
him,  then  he  should  recover  nothing.  As  to 
whether  or  not  the  property  attached  In  the 
Justice  court  was  sold  according  to  law  is  not 
material  to  the  determination  of  the  Issues 
In  this  case. 

An  examination  of  the  record  shows  that 
the  court  below  had  ample  grounds  on  which 
to  base  the  Judgment.  In  fact,  we  think  that 
the  weight  of  the  evidence  was  In  favor  of  de- 
fendants, and  we  accordingly  find  that  there 
Is  no  error  !n  the  judgment  complained  of, 
and  the  same  Is  therefore  affirmed. 

PARKER  and  McPIE,  JJ.,  concur.  CRUM- 
PACKER,  J.,  having  heard  the  case  below, 
did  not  participate  In  this  decision,  nor  did 
LELAXD,  J.,  who  was  absent. 


(lON.M.  120) 

RinZ  V.  TERRITORY. 
(.Suprcmp  Court  of  Xfw  llexico.    Alay  3,  1900.) 

HOMICtni!:—I\DICT.VENT— INTOXICATION    AS 
DEFE.VSE— CONSTITUTIONAL  LAW. 

1.  The  omission  of  the  word  "unlawful"  in  an 
iniliotnu'iit  for  murder  in  this  territory  is  not  a 
fatal  defect  where  tlie  indictment,  as  in  tills 
case,  clearly  and  distinctly  nllettes  the  facts 
showing  a  ninnler  by  the  unlawful  killing  of  a 
human  being  with  malice  aforethought.  It  is 
not  necessary  to  use  tlie  very  wordi  of  the 
statute  delining  the  oflfense;  it  is  sufflcient  if 
those  uscil  convey  the  same  meaning. 

2.  Wliere,  upon  a  tri.ii  for  murder,  the  di'fcnse 
intprposed  was  that  the  defendnnt  was  so  grossly 
Intoxicated  that  he  was  incapable  of  fi.rming 
the  necessary  intmt,  tlie  evid' nee  showed  that, 
without  i-.rovocation.  the  defendant  fircl  two 
shots,  both  of  which  took  effo<'t.  liillinir  one  and 
Injuring  another  of  three  children  engaged  at 
))ia>  ;    that   tiic  defendant  ran  away  in  an  at-. 


tempt  to  escape,  and  changed  horses  after  firing 
the  shots.  BeleL,  that  the  evidence  sustained  the 
verdict  of  guilty  of  murder  in  tlie  first  degree, 
returned  by  the  jury. 

3.  Where  a  defendant  secures  evidence  in  his 
favor  by  an  admission  that  an  absent  witness 
would  so  testify  if  present,  and  such  evidence  is 
admitted  over  his  objection  that  he  is  entitled 
to  have  such  witness  present,  held  not  a  viola- 
tion of  his  constitutional  right  to  face  the  wit- 
nesses testifying  against  him. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Bernalillo  county; 
before  Justice  J.  W.  Crumpacker. 

Jose  P.  Ruiz  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Smnmers  Burckhart  for  plaintiff  in  error. 
Edward  L.  Bartlett,  Sol.  Gen.,  for  the  Terri- 
torj-. 

McFIE,  J.  At  the  October  term,  1808,  of 
the  district  court  of  Bernalillo  county,  plain- 
tiff In  error  was  Indicted  for  the  murder  of 
Patricio  O'Bannon.  Being  without  means  to 
employ  counsel,  Mr.  Olward  Medler  was  ap- 
pointed to  defend,  and  upon  trial  In  the  dis- 
trict court  of  Bernalillo  county  the  defend- 
ant was  convicted  of  murder  In  the  first  de- 
gree, and  sentenced  to  be  hanged,  as  the  law 
requires  in  such  cases.  The  defendant  In  the 
court  below  sued  out  a  writ  of  error,  and 
brought  the  case  to  this  court  for  review.  A 
reversal  of  the  Judgment  of  the  court  below 
Is  sought  upon  the  following  grounds,  which 
have  been  assigned  as  errors  by  the  appellant: 

The  first  assignment  of  error  is:  "The  In- 
dictment Is  fatally  defective,  because  It  does 
not  charge  In  words  that  the  killing  was  un- 
lawful." It  appears  that  the  word  "unlawful" 
Is  omitted  from  the  Indictment  In  this  case, 
but  it  further  appears  that  other  words  are 
used  In  the  indictment  which  undoubtedly 
convey  the  same  meaning  as  the  omitted 
word,  and  which,  In  the  Judgment  of  this 
court,  made  the  use  of  the  word  "unlawful" 
unnecessary.  The  Indictment  In  this  case  Is 
Identical,  practically,  with  the  Indictment  In 
the  case  of  Davis  v.  Utah  Territory,  151  TJ. 
S.  2C2,  14  Sup.  Ct.  328,  38  L.  Ed.  153,  In  which 
case  the  word  "unlawfully"  was  omitted  from 
the  indictment,  ae  in  this  case.  At  the  time 
tlie  Indictment  was  returned  In  the  case  of 
Davis  V.  Utah  Territory,  the  statute  of  Utah 
defining  the  crime  of  murder  and  the  differ- 
ent degrees  thereof  was  also  Identical  with 
the  statutes  of  this  territory  defining  that 
crime  and  the  different  degrees  thereof.  In 
that  case  the  defendant  demurred  to  the  in- 
dictment on  the  ground  that  it  did  not  consti- 
tute au  offense,  and  the  point  made  by  coun- 
sel was  that,  the  word  "nnlawfur*  not  being 
used  In  the  Indictment,  the  IndictDieut  was, 
theroforo,  fatally  defective,  ae  the  statute 
dctined  murder  to  be  "the  unlawful  killing  of 
a  human  being,  with  nuillce  aforethought," 
and  was  folio wid  liy  the  dytlr.itiuu  of  murder 
in  tlie  llrst  digne,  which  (Idiuitiun  is -Uleutlcal 
with  our  statute.  The  demurrer  being  over- 
ruled, trial  was  had,  and  the  defendant  was 
c  ;'-v!ct-'d.     An  appeal  was  taken  to  the  su- 


Digitized  by 


Google 


N.  M.) 


BUIZ  T.  TERBlTOfiY. 


127 


preme  court  of  the  United  States,  and  In 
passing  upon  this  question  that  court  said: 
"The  first  assignment  of  error  relates  to  the 
overroiing  of  the  demurrer  to  the  Indictment 
The  point  here  made  ie  that,  as  murder  is  de- 
flued  by  the  statute  to  be  the  unlawful  killing 
of  a  human  being  with  malice  aforethought, 
It  was  necessary  to  charge,  in  words,  that  the 
killing  was  unlawful.  This  position  cannot  be 
sustained,  for  the  facts  alleged  present  In 
clear  and  distinct  language  a  case  of  unlawful 
killing.  It  is  not  necessary,  as  we  have  eeen, 
to  use  the  words  of  the  statute  defining  the 
offense.  It  is  sufiicicnt  if  those  used  convey 
the  same  meaning.  The  indictment  sets  forth 
the  case  of  an  assault  and  battery  committed 
by  the  defendant  willfully,  feloniously,  and 
with  deliberately  premeditated  malice  afore- 
thought, and  resulting  in  instant  death,  where- 
by the  defendant  did  Idll  and  murder,  contrary 
to  the  statute,  etc.  Such  facts  plainly  import 
an  unlawful  killing."  The  doctrine  announ- 
ced above  Is  not  in  conflict  with  the  doctrine 
announced  in  the  cases  of  Territory  v.  Miera, 
1  N.  M.  387,  and  Territory  v.  Armljo,  7  N.  M. 
371,  37  Pac.  1117.  In  the  statutes  under 
which  the  Indictments  in  both  of  those  cases 
were  drawn  the  word  "unlawfully"  alone  was 
used,  without  any  other  similar  words,  or 
those  which  imported  practically  the  same 
meaning,  and  It  was  thereby  sought  to  dis- 
tinguish between  an  Innocent  act  and  an  il- 
legal assault.  In  the  Case  of  Miera  the  stat- 
ute provided  that.  "If  any  person  shall  unlaw- 
fully assault  or  threaten  another,  in  a  mena- 
cing manner,  or  shall  unlawfully  strike  or 
wound  another,  the  person  so  offending,"  etc. 
Rev.  St.  p.  360.  {  11.  In  the  case  of  Territory 
T.  Armijo  lie  indictment  wa»  drawn  luder 
the  deadly  weapon  act,  section  3  of  which  pro- 
vides "that  any  person  who  shall  unlawfully 
assault  or  strike  at  another  with  a  deadly 
weapon,"  etc.  Laws  1887,  p.  66.  It  will  be 
observed  that  the  word  "unlawfully"  In  both 
of  these  statutes  Is  the  gist  of  the  offense,  and 
without  Its  use  in  the  Indictment  no  offense 
whatever  is  charged;  but  there  is  no  simi- 
larity between  these  statutes  and  the  statute 
defining  miuder,  wherein  a  number  of  words 
are  used,  all  of  which  enter  into  the  offense, 
and  Import  very  much  the  same  thing;  and 
It  is  not  necessary  to  use  all  of  these  words 
in  an  indictment  for  murder,  but  only  such  as 
are  necessary  to  show  that  the  offense  was 
committed  unlawfully,  and  this  will  supply 
the  absence  of  the  word  "unlawfully"  in  such 
an  Indictment.  The  case  of  Davis  y.  Utah 
Territory  Is  conclusive  upon  the  first  assign- 
ment of  error  In  this  case,  and  the  same  must 
be  overruled  as  to  the  alleged  defect  In  the 
Indictment. 

The  next  assignment  of  error  that  this 
court  deems  necpss.iry  to  consider  Is  the 
third,  which  is  as  follows:  "The  verdict  Is 
not  supported  by  the  evidence."  While  this 
assiguinent  of  error  Is  too  general,  and,  In 
an  ordinary  case,  would  not  be  sufficient,  this 
ts  a  capital  case,  and  therefore  the  court  will 


consider  this  assignment,  inasmuch  as  the 
argument  of  the  learned  counsel  at  the  hear- 
ing in  this  court  Indicates  what  be  deems 
to  be  the  error  intended  to  be  raised  by  this 
assignment  The  counsel  contends,  and  in 
fact  that  was  the  sole  defense  urged  iu  be- 
half of  the  defendant  In  the  lower  court, 
that  the  defendant  was  intoxicated  to  such 
a  degree  that  he  was  totally  incapable  of 
forming  a  deliberate  and  premeditated  in- 
tention to  kill,  which  is  necessary  to  a  con- 
viction of  murder  in  the  first  degree;  and 
that  therefore,  his  conviction  of  murder  In 
the  first  degree  cannot  be  sustained  in  view 
of  the  fact  of  the  Intoxication  of  the  defend- 
ant Voluntary  intoxication  is  not  a  defense 
in  law  that  will  excuse  the  commission  of 
the  crime  of  murder  In  the  first  degree,  or 
any  other  degree,  unless  such  intoxication 
Is  so  gross  as  to  render  the  defendant  inca- 
pable of  knowing  the  difference  between 
right  and  wrong,  or  Incapable  of  formiug  a 
willful  and  deliberate  Intention  to  kill.  The 
evidence  In  this  case  as  to  the  intoxication 
of  the  defendant  and  the  extent  and  effect 
of  It  was  for  the  consideration  of  the  Juiy, 
and  in  passing  upon  the  guilt  or  Innocence 
of  the  defendant  it  was  for  them  to  deter- 
mine whether  or  not  the  defendant  was  ca- 
pable or  Incapable  of  forming  a  willful  and 
deliberate  intention  to  kill  the  deceased,  at 
the  time  he  did  so,  by  reason  of  the  intox- 
ication which  the  evidence  disclosed.  This 
evidence  was  fairly  and  properly  submitted 
to  the  Jury,  and  considered  by  them  under 
fair  and  proper  instructions  by  the  court; 
and  after  a  full  consideration  of  the  evi- 
dence, both  for  and  against  the  defendant, 
and  of  the  Intoxication  shown,  the  Jury 
found  the  defendant  ^Ity  of  murder  in  the 
first  degree.  The  evidence  further  shows 
that  the  defendant  and  another  person,  with 
whom  he  had  been  associating  and  drinking 
on  the  afternoon  of  the  day  of  the  killing, 
rode  off  iu  the  direction  of  the  place  where 
the  child  Patricio  O'Bannon  and  two  other 
children  were  playing,  near  a  well  on  the 
premises  of  the  father  of  the  deceased;  that 
while  the  three  children  were  playing  to- 
gether, making  no  remarks  or  in  any  way 
provoking  the  defendant  to  do  any  act  of 
violence  towards  them,— In  fact  without  any- 
thing whatever  to  attract  the  attention  of 
the  defendant  to  them,— he  drew  his  pistol, 
and  fired  two  shots  at  the  children,  klUing 
the  deceased,  and  seriously  wounding  anoth- 
er of  the  three  children.  It  will  therefore  be 
seen  that  the  defendant  fired  but  two  shots, 
and  that  both  of  them  took  effect,  one  of 
them  killing  Patricio  O'Bannon,  and  the  oth- 
er seriously  wounding  one  of  the  other  chil- 
dren. Now,  this  tends  to  show  that  the  de- 
fendant while  he  may  have  been  intoxicat- 
ed, was  not  Intoxicated  to  such  an  extent 
that  he  did  not  know  what  he  was  doing,  be- 
cause he  was  capable  of  taking  deliberate 
aim  at  these  children,  and  accomplishing  tlie 
death  of  one  of  them.    It  is  further  shown 
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by  the  evidence  that  he  Immediately  fled. 
Not  only  that,  but,  when  found  by  the  of- 
licer,  he  bad  changed  horses,  which  also 
tended  to  show  that  he  knew  what  be  bad 
done,  and  was  eudearorlng  to  escape  the 
consequences  thereof.  All  this  evidence  was 
for  the  conHideration  of  the  jury  In  passing 
upon  the  degree  of  the  intoxication  of  this 
man,  and  whether  It  rendered  him  Incapable 
of  forming  a  premeditated  Intention  to  kill, 
necessary  to  a  conviction.  The  jury  iiassed 
upon  this  evidence  adversely  to  the  defend- 
ant, and  the  court  sees  no  reason  for  inter- 
fering with  the  determination  of  the  jury  up- 
on that  point.  These  circumstances  were 
very  damaging  to  the  defense  made  In  this 
case,  for,  at  the  time  of  the  killing.  If  this 
man,  in  firing  two  shots,  was  able  to  make 
both  of  them  effective,  the  Jury  had  a  right 
to  weigh  this  evidence,  and  to  determine 
what  It  established;  and  It  Is  not  for  this 
court,  and  we  have  no  disposition,  to  inter- 
fere with  the  findings  of  the  Jury,  as  we  be- 
lieve the  jury  were  warranted  In  so  finding. 
This  evidence  strongly  tended  to  show  tliat 
the  defendant  was  capable  of  forming  the 
necessary  intent  to  kill,  and  knew  what  he 
was  doing,  when  he  deliberately  fired  the 
shots  directly  at  these  children;  and  the  evi- 
dence certainly  tended  to  show  that  this 
killing  was  "perpetrated  by  an  act  greatly 
dangerous  to  the  lives  of  others,  and  Indi- 
cating a  depraved  mind,  regardless  of  hu- 
man life."  which  Is  one  of  the  definitions  of 
murder  in  the  first  degree.  In  the  formation 
of  the  intent  to  kill  it  Is  not  necessary  that 
there  shall  be  any  great  length  of  time  In- 
volved between  the  formation  of  such  Intent 
to  kill  and  the  killing.  In  order  to  constitute 
the  premeditation  required  by  the  statute. 
All  that  Is  necessary  is  that  the  intent  to  kill 
shall  be  completely  formed  in  the  mind  of  the 
<lefendant,  and  deliberated  upon.— that  is, 
fully  determined,— prior  to  the  firing  the  fa- 
tal shot.  Even  If  this  Intent,  completely 
formed.  Is  entertained  but  a  moment,  it  will 
be  sufiicient  Therefore  the  third  assign- 
ment of  error  is  overruled. 

The  fourth  assignment  of  error  Is  that  "the 
court  erre<l  In  allowing  to  go  to  the  Jury  as 
an  admission  of  defendant,  over  his  objection, 
tue  statement  of  what  Ambroslo  (Jringas, 
who  was  not  produced  In  court,  would  tes- 
tify to  If  present."  It  Is  true  (hat  the  de- 
fendant has  a  right  to  be  confronted  by  his 
accusers,  and  to  face  the  witnesses  who  tes- 
tify against  him.  This  is  a  constitutional 
provision  that  defendant  has  a  right  to  In- 
voke In  his  defense.  But  in  this  case  we  are 
of  the  opinion  that  this  constitutional  provi- 
sion has  not  been  violated,  and  that  the  er- 
ror assigned  here  does  not  bring  the  case 
within  that  provision  of  the  constitution  so  as 
to  render  what  o<c'nrred  In  the  court  below, 
as  shown  by  the  record,  a  reversible  error. 
The  record  shows  that,  after  the  prosecution 
had  rested,  and  the  defense  had  closed  their 
case,  so  far  as  the  testimony  was  concern- 


ed, the  district  attorney  announced  to  the 
court  that  there  was  a  witness  whose  name 
was  Indorsed  upon  the  back  of  the  Indict- 
ment, who  bad  not  been  called  in  chief,  and 
whom  he  desired  to  produce  as  a  witness  in 
rebuttal;  but  that  the  witness  was  not  pres- 
ent, and  did  not  respond  when  bis  name  was 
called.  There  Is  nothing  to  show  that  the 
district  attorney  persisted  In  delaying  the 
case  imtll  this  witness  could  be  produced  In 
court,  but  at  this  Juncture  the  record  shows 
that  the  following  took  place:  "Ambroslo 
Grlngas,  a  witness  called  in  rebuttal  by  the 
territory,  not  responding  to  his  name,  It  is 
admitted  by  the  defendant  that  the  witness, 
ii  present,  would  testify  to  the  following: 
That  this  defendant  and  this  man  Garcia 
were  there  In  the  saloon  of  Chavez  &  Co. 
for  several  hours,  drinking  whisky,  beer, 
brandy,  soda,  and  other  drinks,  on  the  day  of 
the  killing,  and  that  he  saw  them  going  off 
towards  the  bridge.'  Sir.  Medler:  This  ad- 
mission is  made  subject  to  the  objection  that 
witness  not  being  here,  and  bis  name  appear- 
ing on  the  back  of  the  indictment,  the  defend- 
ant is  entitled  to  bis  presence  In  court."  "It 
is  admitted  that  said  witness,  if  present, 
would  testify  to  said  facts.  This  state- 
ment Is  Interpreted  to  the  jury."  From  this 
record  it  is  evident  that  the  defendant  was 
more  anxious  to  have  this  evidence  Intro- 
duced than  the  prosecution.  The  statement 
here  admitted,  which  It  Is  admitted  that  the 
witness.  If  prestent,  would  testify  to.  Is  wholly 
evidence  In  the  Interest  of  the  defendant.  It 
Is  identically  similar  evidence  to  that  given 
by  the  witnesses  for  the  defendant  in  his 
own  defense,  and  certainly  tended  to  cor- 
roborate the  defendant  upon  the  point  that 
he  was  intoxicated  to  such  a  degree  that  he 
was  incapable  of  committing  the  offense 
charged  against  him.  Thl8  evidence,  which 
was  admitted,  was  wholly  In  favor  of  the  de- 
fense, and  tended  to  injure,  rather  than  ben- 
efit, the  prosecution.  The  constittitionnl  right 
of  the  defendant  Is  to  face  the  witnesses  call- 
ed to  testify  against  him,  and  such  is  not  the 
case  here.  The  witness  in  this  case  was  tes- 
tifying, so  far  as  this  admission  is  concerned, 
for  the  defendant,  and  certainly  the  error,  If 
any  error  was  committed  at  all,  would  be 
hannless,  and  not  reversible.  It  is  very  plain 
from  this  record  of  what  occurred  at  that 
time  that  the  defendant  throngh  this  admis- 
sion, succeeded  In  obtaining  evidence  for 
himself,  and  precluding  any  evidence  that  the 
witness  niiglit  give  that  would  be  against 
him.  lie  succeeded,  in  other  words.  In  get- 
ting another  witness  for  himself,  and  at  the 
same  time,  by  the  objection,  prevented  the 
prosecution  from  obtaining  the  evidence  of 
that  witness  favorable  to  the  prnsecuticm.  It 
is  true  tliat  Mr.  Medler,  the  attorney  for  the 
defendant,  stated  th.-it  he  made  the  admis- 
sion subject  to  the  olijection  that,  the  witness 
not  being  present  and  his  name  appearing  on 
the  back  of  the  Indictment  the  defendant  Is 
entitled  to  his  presence  in  court;  but  the  ef- 
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feet  of  this  objectloa  was  simply  to  prevent 
the  prosecution  from  attempting  to  get  any 
more  testimony  of  this  witness  Into  the  record 
than  the  portion  tliat  the  defendant  desired 
to  be  Introduced,  and  which  he  secured  by 
this  admission.  The  language  of  this  objec- 
tion made  by  Mr.  Medler  would  Indicate  that 
he  was  anxious  to  have  the  testimony  of  this 
wltne8.s  because  one  of  the  reasons  for  the 
objection  is  that  the  defendant  Is  entitled  to 
the  presence  of  this  witness  In  court,  his 
name  appearing  on  the  back  of  the  Indict- 
ment We  see  nothing.  In  allowing  this  ad- 
mission to  be  Interpreted  to  the  jury,  that 
was  prejudicial  or  harmful  to  the  defendant. 
There  Is  nothing  In  It  tending  to  show  that 
the  witness  was  testifying  against  the  defend- 
ant, but  wholly  In  his  favor.  The  defendant 
was  not  deprived  of  his  rights  by  this  ad- 
mission of  testimony  in  his  favor,  and  he 
coidd  not.  In  any  event,  be  prejudiced  or  In- 
jured by  this  testimony,  as  It  tended  very 
strongly  to  aid  his  defense  and  assist  In  his 
acquittal.  The  error  Is  not  well  assigned, 
and  will  also  be  overruled. 

There  Is  no  reversible  error  disclosed  by 
this  record,  and  the  judgment  of  the  lower 
court,  therefore,  is  affirmed,  and  the  judg- 
ment and  sentence  of  the  court  shall  be  exe- 
cuted on  Friday,  June  1,  1900. 

MILLS,  C.  J.,  and  PARKER,  J.,  concur. 


FIRST   N.\T.   B.WK   OF   McPHERSON   v. 
BRADLEl'. 

(Supreme  Court  of  Kansas.    June  2,  1900.) 

On  rehearing.    Modified. 

For  former  opinion,  see  GO  Pac.  822. 

PER  CURIAM.  In  a  motion  for  a  rehear- 
ing, filed  by  defendant  In  error,  our  atten- 
tion has  been  called  to  certain  credits  which 
we  held  iu  the  original  opinion  should  have 
been  allowed  to  the  First  National  Bank, 
which  we  now  discover  were  allowed  by  the 
coart  below  on  the  trial,— a  fact  which  was 
overlooked.  They  are  as  follows:  'Gilpin 
note,  $1,241.85;  Westman  note,  $1,273;  Mc- 
Oowan  note,  $102.00;  Fletcher  note.  $500. 
The  amounts  of  tlie  above  notes  will  not, 
therefore,  be  deducted  from  the  total  judg- 
ment rendered  against  the  plaintiff  in  error 
in  the  district  court.  The  original  opinion 
will  be  mo<llfled  In  this  respect,  and  the 
conrt  below  will  proceed  to  enter  judgment 
accordingly. 


COLEMAN  V.  PERRY  et  al. 
(Supreme  Court  of  Montana.     May  29.  1900.) 
APPEAL  AND  ERROR— APPEAL  BOND— SUFFI- 
CIENCY—DISMISSAL  OP  APPEAL. 
1.  Where  apppllant  apppalB  from  n  jiidtmipnt 
and  from  nu  ordiT  deii.viup  a  new  trial.  »u  ap- 
peal bond  coniiitioued  that  it  shall  be  void  if  ap- 
01  P.— » 


pellant  pays  all  damages  awarded  against  him 
on  such  api)eals,  without  alternative  conditions 
referring  to  each  separately,  is  insufficient,  as  the 
sureties  assume  no  liability  unless  both  appeals 
are  decided  against  appellant. 

2.  Under  Code  Civ.  Proc.  I  1740,  providing 
that  no  appeal  shall  be  dismixsed  for  iuisuffi- 
cieney  of  the  undertiiking.  if  a  suttlcient  one.  ap- 
proved by  a  justice  of  the  court,  is  liled  before 
the  motinu  to  dismiss  the  appeal,  where  a  suffi- 
cient uuilertaklng  is  so  filed  u  motion  to  dismiss 
for  lusufficiency  of  the  bond  mast  be  denied. 

Appeal  from  district  court,  Sllverbow  coun- 
ty;  John  Lindsay,  Judge. 

Action  by  Ellssabeth  Coleman  against  Oliver 
N.  Perry  and  others.  From  a  judgment  for 
plaintiff,  and  an  order  denying  ills  motion  for 
a  new  trial,  defendant  appeals.  Motion  to  dis- 
miss appeal  denied. 

Hamilton  &  Thresher,  for  appellants.  Guy 
L.  Reed,  I'eter  Breen,  and  Robt.  McBrlde,  for 
respondent. 

PER  CURIAM.  Tills  cause  was  brought 
Into  this  court  upon  appeals  from  the  judg- 
ment, and  an  order  denying  defendant's  mo- 
tion for  a  new  trial.  A  motion  has  been 
submitted  by  respondent  to  dismiss  the  ap- 
peals on  the  ground  that  the  undertaking  is 
void  for  ambiguity.  This  Instrument  Is  Iden- 
tical In  form  with  that  eonpidered  In  Baker  v. 
Water  Co.,  24  Mont  — ,  60  I'ac.  488,  817.  It 
was  not  held  In  that  case,  a.i  respondent  con- 
tends, that  such  an  undertaking  Is  void,  t)ut 
only  that  it  Is  merely  Insufficient  or  Imperfect 
m  that  though  It  refers  to  both  appeals,  It 
does  not  contain  alternative  conditions  refer- 
ring to  each  separately,  so  as  to  bind  the  sure- 
ties to  meet  all  the  contingencies  which  may 
arise  In  the  disposition  of  the  case  by  this 
court.  The  appellants  having  filed  with  the 
clerk  of  this  court  a  good  and  sufficient  under- 
taking, approved  by  the  chief  justice,  before 
the  motion  to  dismiss  was  heard,  the  motion 
must  be  denied.  Code  Civ.  Proc.  {  1740; 
Woodman  v.  Calkins,  12  Mont  V,(i,  31  Pac. 
63,  cited  In  Creek  v.  Waterworks  Co.,  22 
Mont.  .•527,  50  Pac.  302. 

Penlcd. 

HUNT,  J.,  being  absent  takes  no  part  In 
the  foregoing  decision. 


RAMSEY   V.   BURNS.   Justice  of  the   Peace, 

et  al. 
(Supreme   Court  of   Montana.    May   29,   1900.) 

APPEAL  AND   ERUOR— TIME   FOR  APPEALING- 
SERVICE  OP  NOTICE— BONn-AMBlGUITY 
—DISMISSAL  OF  APPEAL. 

1.  Under  (lode  Civ.  Proc.  S  1723.  providing 
that  an  appeal  from  a  fimil  judfnuent  may  be 
taken  witniii  a  year  after  entry;  and  section 
1724,  provldinR  that  it  shall  be  taken  by  filing 
a  notice  with  the  clerk,  and  serving  a  <-opy  on 
the  adverse  party. — an  attempted  ai>i>eal  from 
a  judgment  will  be  dismis.sej  where  the  notice 
is  not  served  on  llie  resiTOudent,  or  filed  in  the 
office  of  the  clerk  of  the  court,  until  after  on* 
year  from  the  date  of  the  judgment. 

2.  An  undertaking  on  appeal,  where  defend- 
ant appeals  on  one  record  both  from  the  final 
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Jndgmeiit  entered  against  him,  and  from  an  or- 
der refusing  a  new  trial,  conditioned  that  appel- 
lant will  pay  all  costs  and  damages  awarded 
against  him  on  the  appeal  or  on  a  diamiaaal 
thJereof,  is  not  void  for  the  reason  that  it  cannot 
be  determined  therefrom  to  which  appeal  it  ap- 
pUea,  or  Is  to  be  referred. 

Appeal  from  district  court,  Sllverbow  coun- 
ty; John  Lindsay,  Judge. 

Action  by  Cora  B.  Kamaey  against  P.  H. 
Bums,  as  Justice  of  the  peace,  and  others. 
From  a  judgment  In  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Appeal  from  judg- 
ment dismissed.  Motion  for  dismissal  of  ap- 
peal from  order  denying  motion  for  mew  trial 
denied. 

John  N.  Kirk,  for  appellants.  M.  J.  Oar- 
anaugh,  for  respondent 

PER  CURIAM.  This  case  Is  now  before 
the  court  upon  the  respondent's  motion  for  a 
dismissal  of  the  appeals  taken  or  attempted 
to  be  taken  from  the  judgment  and  an  order 
refusing  a  new  triaL  The  motion  to  dismiss 
the  supposed  appeal  from  the  judgment  Is 
based  upon  two  grounds:  First,  that  tbe 
judgment  was  entered  more  than  one  year 
prior  to  the  filing  and  serving  of  the  notice 
of  appeal;  and,  second,  that  the  undertak- 
ing on  appeal  is  so  ambiguous  as  to  be  void. 
The  motion  to  dismiss  the  appeal  from  the 
order  refusing  a  new  trial  Is  based  upon  the 
second  ground  urged  in  support  of  the  mo- 
tion to  dismiss  the  appeal  from  the  judgment 
An  Inspection  of  the  transcript  discloses  that 
the  judgment  was  entered  on  the  23d  day  of 
May,  1888,  and  that  the  notice  of  appeal  was 
served  on  the  24tli  day  of  May,  1899.  and 
filed  In  the  office  of  the  clerk  of  the  district 
court  on  the  29th  day  of  May,  1899.  The  at- 
tempted appeal  from  the  judgment  not  hav- 
ing been  taken  within  one  year  from  its  en- 
try, must  be  dismissed.  Sections  1723,  1724, 
Code  Civ.  Proc.;  Gallagher  T.  Cornelius,  23 
Mont  27,  67  Pac.  447. 

The  undertaking  on  appeal  recites  that 
whereas,  the  defendants  having  appealed  to 
the  supreme  court  from  the  judgment  entered 
against  them,  and  also  from  the  order  over- 
ruling their  motion  for  a  new  trial:  "Now, 
therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  we,  the  undersigned,  resi- 
dents of  Sllverbow  county,  Montana,  do  here- 
by jointly  and  severally  undertake  and  prom- 
ise on  the  part  of  the  appellants  that  the  said 
appellants  will  pay  all  damages  and  costs 
which  may  be  awarded  against  them  on  the 
appeal,  or  on  a  dismissal  thereof,  not  to  ex- 
ceed three  hundred  dollars,  to  which  amount 
we  acknowledge  ourselves  jointly  and  several- 
ly botud."  The  respondent  Insists  that  the 
nndertaking  is  void  because  It  cannot  be  de- 
termined therefrom  to  which  appeal  it  applies 
or  la  to  be  referred.    In  Watkina  t.  Morris, 


14  Mont  354,  36  Pac  4S2,  where  a  similar 
nndertaking  liad  been  filed,  the  same  point 
was  made  and  argued,  as  appears  from  the 
briefs  on  file,  but  the  court  held  that  the  bond 
was  valid.  The  question  raised  and  deter- 
mined in  that  case  is  the  qnesticHi  presented 
In  this  case.  It  was  decided  on  the  23d  day 
of  April,  1894,  and  has  never  been  overruled; 
nor  has  the  legislative  assembly  seen  fit  so 
to  change  the  statute  law  as  to  require  a  dif- 
ferent form  of  nndertaking.  Decisions  upon 
mere  matters  of  practice,  or  interpretations 
of  what  may,  perhaps,  not  Improperly  be 
called  "adjective  law,"  should  never  be  dis- 
turbed unless  it  be  apparent  that  Injustice 
would  result  from  adherence  thereto.  Par- 
ties and  their  counsel  for  more  than  six  years 
past  in  perfecting  appeals  to  this  court  have 
presumptively  relied  upon  and  been  guided  by 
the  rule  announced  in  Watkins  v.  Morris, 
supra.  An  abrogation  of  that  rule  at  this 
time  would  be  an  arbitrary  infliction  of  hard- 
ship upon  litigants  who  liave  appeals  pending 
In  this  court  The  doctrine  of  the  Watldns 
Case  is  not  in  conflict  with  anything  held  in 
Grage  v.  Paulson,  23  Mont  S37,  S9  Pac.  1. 
or  in  the  cases  there  cited.  It  Is,  on  prin- 
ciple. In  conflict  with  Baker  t.  Water  Co.,  60 
Pac.  817,  818,  24  Mont  — ,  — .  The  Utter 
case  is.  In  our  opinion,  based  apon  correct 
reasoning,  reaches  the  proper  result  and  Is 
approved.  In  the  facts,  however,  there  Is  a 
distinction  between  the  Watkins  Case  and  the 
Baker  Case;  for  In  the  Baker  Case  the  nn- 
dertaking on  appeal  was  to  the  effect  that  the 
appellant  would  pay  all  costs  and  damages 
on  the  "appeals,"  while  In  the  Watkins  Case 
the  word  "app«Al"  is  nsed.  The  intimation 
in  the  Baker  Case  that  an  undertaking  sncb 
as  the  one  here  attacked  Is  void  for  ambigu- 
ity was  by  way  of  argument  and  was  un- 
necessary to  a  decision,  for  the  reason  that 
such  an  undertaking  was  not  before  the 
court  for  consideration.  The  intimation  Is 
not  to  be  nnderstood  as  a  holding  that  in  this 
jurisdiction  such  nndertaking  is  defective  or 
Yold,  although  such  Is  the  rale  laid  down  by 
the  supreme  court  of  Idaho  In  Kelly  t.  Leach- 
man,  61  Pac  407,  referred  to  In  the  Baker 
Case.  The  rule  of  the  Watkins  Case  Is,  as 
we  hare  said,  an  Illogical  one,  and  should 
not  be  extended  In  Its  application  so  as  to 
apply  to  undertakings  not  In  the  form  of  the 
one  there  approved.  If  the  question  now  un- 
der consideration  were  before  us  for  the  first 
time,  we  should  hold  that  the  tmdertaklng  Is 
void  for  ambiguity.  The  importance  of  bav- 
bag  the  practice  settled  and  known  prevents 
us  from  overturning  the  rule  established  by 
the  Watkins  Case.  The  motion  to  dismiss  the 
appeal  from  the  judgment  is  granted.  The 
motion  to  dismiss  the  appeal  from  the  order 
refusing  a  new  trial  Is  denied. 

HUNT.  J.,  being  absent  takes  no  part  in 
the  foregoing  decision. 
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▼DJCBNT  T.  VINBYAKD  et  at. 
(Sopteme  Conrt  of  Montana.     Mar  22,  1900.) 

BOME8TEAD—DECIA.RATION— EXCESS  OF  VAL- 
VS  —  DOCKETING    JUDGMENTS  —  MORTQAGB 
OF    HOMESTEAD  —  PRECEDENCE    OF    MORT- 
QAGB —  JUDGMENTS  NOT  LIENS  —  BNFORCB- 
IIBNT— llORTGAOINQ    HOMESTEAD— WAIVER. 
LCiT.  Code  ISOJ,  |  1670,  provide*  that  the 
homestead    consists   of   the   dwelling   hoase   in 
which  the  claimant  resides  and  the  land  on  which 
sach  house  ia  situated.     Section  liSHS  declares 
that  a  homestead  shall  not  exceed  $2,500  in  val- 
ue.     Section    1701    requires    a    declaration    of 
homestead    to    contain    a    statement    that    the 
person  making  It  resides  on  the  premises,  with 
a  description,  and  an  estimate  of  tne  actual  cash 
Talne.     Section  1703  provides  that,  where  such 
declaration  ia  filed  for  record,  the  premises  de- 
scribed   constitute    a    homestead.      Beld    that, 
where  a  declaration  o(  homestead  was  filed,  the 
homestead  attribute  was  imiH^ssed  on  all  the 
propertj  described  in  the  declaration,  althon^ 
Its  value  exceeded  $2,500. 

2.  Code  Civ.  Proc.  1805,  I  1107,  provides  that 
a  Judgment  shall  be  a  lien  on  all  realty  of  the 

J'ndgment  debtor  not  exempt  from  the  time  that 
t  Is  docketed.  Civ.  Code  1805,  f  1674,  declares 
that  a  homestead  is  subject  to  execution  In  sat- 
iafaction  of  judgments  obtained  before  the  dec- 
laration of  the  homestead  is  filed  which  con- 
stitute liens  on  the  property,  but  that  no  judg- 
ment obtained  prior  to  July  1.  1805.  shall  con- 
stitute a  Hen  on  such  property.  Held,  that  a 
judgment  docketed  in  1892  was  not  a  lien  on  the 
homestead  subject  to  execution  nnder  section 
1674,  whatever  its  value,  hence  a  mortgage  of 
the  homestead  given  in  1895  took  precedence  to 
the  1892  judgment. 

aUv.  Code  1895,  I  1693,  declam  that  a 
homestead  shall  not  exceed  $2,500  in  value. 
Section  1674  provides  that  a  homestead  shall  be 
subject  to  execution  in  satisfaction  of  judgment 
obtained  before  the  declaration  of  homestead  was 
filed,  which  constitutes  a  lien  on  the  property, 
bnt   that  judgments   obtained  prior  to  July  1, 

1895,  shall  not  conBtitnte  such  liens.  Section 
1878  authorizes  judgment  creditors  who  have 
not  liens  under  section  1674  to  apply  to  the  dia- 
trict  court  or  a  judge  thereof  for  tlie  appoint- 
ment of  appraisers.  Btld,  that  judgments  not 
constituting  liens  could  be  enforced  under  section 
1678,  and  that,  after  notice  to  the  claimant,  and 
a  report  of  the  appraisers  that  the  value  of  the 
homestead  exceeds  $2,500,  and  Uiat  the  proper- 
ty can  be  divided  without  material  injury,  the 
execution  can  be  enforced  against  such  excess, 
bat  that,  if  the  property  cannot  be  divided,  a 
sale  will  be  ordered,  and  the  execution  paid  from 
the  excess  over  $2,500. 

4.  Civ.  Code  1895.  f  3772,  provides  that  one 
wbo  has  a  lien  on  several  things  on  which  others 
have  subordinate  liens  on  some,  but  not  all,  of 
the  same  things,  shall  resort  to  payment,  where 
possible.  08  therdn  provided.  Section  1674  de- 
clares that  a  judgment  obtained  prior  to  July  1, 

1896,  shall  not  constitute  a  lien  on  homestead 
property.  PiaintifTs  assignor  was  given  a  note 
and  mortgage  on  homestead  property.  He 
property  was  sold  by  execution  sale  under  a 
Judgment  docketed  in  1892,  and  the  creditor  was 
paid  excess  over  the  homestead  exemption,  and 
the  exemption  was  paid  in  court.  Beld,  in  an 
action  by  plaintiff  to  recover  of  such  creditor, 
that  plaintiff  would  not  be  required  to  satisfy 
bia  mortgage  debt  out  of  the  sum  paid  in  court, 
a*  the  mortgage  operated  solely  as  a  waiver 
of  the  homestead  exemption  in  favor  of  the 
mortgagee  and  his  assigns,  and  did  not  inure 
to  the  benefit  of  other  persons. 

Appeal  from  district  court,  Deerlodge 
county;   Tbeo.  Brantly,  Judge. 

Action  by  Peter  Vincent  against  Gordon 
0.  Vineyard  and  others  to  recover  oa  a«- 


Blgnor  of  a  homestead  mortgage.  From  a 
Judgment  in  favor  of  the  plaiotlff,  defend- 
ants appeal.    Affirmed. 

This  appeal  ia  from  a  Judgment  entered 
in  an  action  upon  a  note  and  mortgage  made 
by  the  defendants  Vineyard  to  one  Carroll, 
and  by  him  assigned  to  the  plaintiff.  The 
following  facts  appear:  On  the  Ist  day  of 
April,  1892,  a  Judgment  for  $2,170  and  costs 
Id  favor  of  DelUnger,  one  of  the  defendants, 
against  the  defendants  Vineyard,  was  dock- 
eted in  the  office  of  the  clerk  of  the  district 
court  of  Deerlodge  county,  so  as  to  consti- 
tute it  a  lien  upon  the  nonexempt  real  prop- 
erty of  the  Vineyards.  When  the  Judgment 
was  docketed,  the  Vineyards  were,  and  ever 
since  have  been,  occupying  as  a  homestead 
the  east  half  of  lot  3  of  block  37  In  the  city 
of  Anaconda  in  Deerlodge  county.  The 
property  was  never  of  a  value  exceeding 
$2,000  until  after  the  13tb  day  of  July,  1895, 
on  which  date  the  Vineyards  made  a  mort- 
gage thereon  to  Carroll  to  secure  the  pay- 
ment of  a  note  for  $2,000.  On  the  11th  day 
of  December,  1895,  the  Vineyards,  wbo  are 
husband  and  wife,  filed  for  record  in  the 
office  of  the  clerk  and  recorder  of  Deerlodge 
county  their  declaration  selecting  and  claim- 
Ing  the  real  estate  in  question  as  their  home- 
stead. On  the  9th  day  of  January,  1896,  a 
writ  of  execution  was  Issued  on  the  Judg- 
ment docketed  In  favor  of  DelUnger  on  the 
Ist  day  of  April,  1892.  Upon  the  application 
of  DelUnger  the  district  Judge  of  the  county 
appointed  appraisers  to  appraise  the  value' 
of  the  homestead.  They  reported  that  the 
property  could  not  be  divided  without  mate- 
rial injury,  and  that  the  value  was  $4,650. 
The  Judge  thereupon  made  an  order  direct- 
ing the  sale  of  said  real  estate  under  execu- 
tion, and  on  the  19th  day  of  March,  1888, 
by  virtue  of  an  alias  execution,  a  sale  was 
made  to  DelUnger  for  $5,500,  Deflinger  pay- 
ing the  money  to  the  sheriff,  who  paid  Into 
court  $2,500  for  the  Vineyards  as  represent 
ing  their  homestead  exemption,  and  the  re- 
mainder to  DelUnger.  Thereafter,  and  on 
the  4th  day  of  April,  1808,  the  plaintiff,  to 
whom  Carroll  had  assigned  the  mortgage, 
commenced  the  present  action;  DelUnger 
and  the  sheriff  who  made  the  sale  being 
Joined  as  defendants.  These  defendants 
pleaded  the  foregoing  facts.  The  court 
awarded  Judgment  against  the  Vineyards 
for  $1,277.14,  the  amount  remaining  unpaid 
of  the  debt  mentioned  in  the  mortgage,  to- 
gether with  an  attorney's  fee  and  costs,  and 
found  that  DelUnger  was  the  owner  of  the 
real  estate,  subject  to  the  right  of  redemp- 
tion In  the  Vineyards,  and  to  these  parts  of 
the  Judgment  there  Is  no  objection.  The 
court  further  decreed  that  Delliuger's  own- 
ership of  the  property  was  subject  to  the 
mortgage  lien  In  favor  of  Vincent,  and  that 
DelUnger  was  entitled  to  the  whole  of  the 
surplus  arising  from  the  sale  of  the  property 
above  the  homestead  exemption  of  $2,500 
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and  the  mortgnge  Hen  of  51.277.14,  attor- 
ney's fees,  and  costs.  The  api)ellnnt8,  who 
are  DcUinj^er  and  the  sheriff,  assert  that  this 
part  of  the  Judgment  Is  erroneous. 

Wm.  H.  De  Witt  and  E.  Scharnikow,  for 
appellants.    H.  K.  Whltehill,  for  respondent. 

PIGOTT,  J.  (after  stating  the  facts).  The 
error  assigned  Is  that  the  district  court  ad- 
judged the  mortgage  of  Vincent  to  be  a  lien 
superior  to  the  Judgment  of  Dellinger, 
whereas  the  Judgment  should  have  been 
ranked  superior  to  the  mortgage  and  next 
below  the  homestead  exemption  of  !f2,.">00. 
The  single  <inestlon,  tlierefore,  Is  wliether 
the  lien  of  the  doclvcted  Judgment  attached 
to  the  land  selected  as  a  homestead  lor  Its 
value  over  !|!2..">(X),  the  amount  of  the  home- 
stead exemidion.  Dellinger  contends  that 
the  Judgment  became  a  lien  upon  the  land 
on  the  1st  diiy  of  April,  ISlC,  when  it  was 
doclceted,  and  remained  such  lien  ever  there- 
after, subordinate  only  to  ?2,.">(K)  worth  of 
the  land,  and  this  contention  is  founded  up- 
on section  307  of  the  first  division  of  the 
Compiled  Statutes  of  1.HS7,  and  section  1107 
of  the  Code  of  Civil  Procedure  of  ISO.'), 
which  are,  In  substance,  the  same,  each  pro- 
viding that  "from  tlie  time  the  Judgment  is 
docketed  It  becomes  [or  "it  sliall  become"]  a 
lien  upon  all  [or  "the"]  real  property  of  tlie 
judgment  debtor  not  exemj)!  from  executiim 
in  the  county,  owned  by  him  at  tlie  time, 
or  which  he  may  afterwards  acquire,  un- 
til the  [or  "said"]  lien  ceases  [or  "expires"]. 
The  Hen  coutinues  [or  "shall  continue"]  for 
six  years,  unless  the  Judgment  be  previously 
satisfied."  Prior  to  .luly  l.'l,  1S!I5,  the  value 
of  the  homestead  did  not  exceed  tlie  amount 
of  the  homestead  exemption,  and  counsel 
on  both  sides  Invoke  the  provisions  of  the 
Civil  Code  of  1S05,  and  agree  that  the  stat- 
utory enactments  In  force  in  1S92,  when  the 
Judgment  was  docketed,  are  (with  the  ex- 
ception of  section  .'507,  supra)  not  necessary 
to  be  considered.  No  objection  Is  made  to 
the  application  of  the  homestead  law  of 
1805  to  the  Judgment  docketed  In  1802.  We 
Quote  the  following  sections  of  title  5,  pt.  4, 
div.  2,  of  the  Civil  Cmle  of  1805: 

"Sec.  1C70.  The  homestead  consists  of  the 
dwelling  house  In  which  the  claimant  resides. 
and  the  land  on  which  the  same  is  situated, 
seh'cted  as  in  this  title  provided." 

"Sec.  I(i0;{.  Homesteads  may  he  selected  and 
claimed:  (1)  Consisting  of  any  quantity  of 
laud  not  exceeding  one  hundred  and  sixty  acres 
used  for  agricultural  purposes,  and  the  dwell- 
ing house  thereon  and  its  appurtenances,  and 
not  Included  in  any  town  plot,  city,  or  village; 
or,  (2)  a  quantity  of  land  not  exceeding  In 
amount  one-fourth  of  an  acre,  being  within 
a  town  plot,  city,  or  village,  and  the  dwelling 
house  thereon  and  its  appurtenances.  Such 
homestead.  In  either  case,  shall  not  exceed 
in  value  the  sum  of  two  thousand  five  hun- 
dred dollars." 


"Sec.  1701.  The  declaration  of  homestead 
must  contain:  •  •  •  (2)  A  statement  that 
the  person  making  It  Is  residing  on  the  prem- 
ises and  claims  them  as  a  homestead.  (3) 
A  description  of  the  premises.  (4)  An  esti- 
mate of  their  actual  cash  value." 

"Sec.  1703.  From  and  after  the  time  the 
declaration  Is  filed  for  record  the  premises 
therein  described  constitute  a  homestead. 
UlK»n  the  death  of  the  person  whose  property 
was  selected  as  a  homestead,  it  shall  go  to 
his  or  her  heirs  or  devisees,  subject  to  the  use 
of  the  widow  during  her  life.  If  the  pr<ii)erty 
selected  as  a  homestead,  before  selection,  lie- 
longed  to  the  husband;  and  subject  to  the 
use  of  the  husband  during  his  life.  It  the 
propert.v  selected  as  a  homestead  before  se- 
lection belonged  to  the  wife.  And  In  no  case 
shall  the  homestead  be  held  liable  for  the 
debts  of  the  owner,  except  as  provided  in 
this  title." 

By  subdivision  3  of  section  1070  the  peti- 
tion for  an  ai)pralsemcnt  of  the  homestead 
levied  upon  for  the  enforcement  of  certain 
Judgments  must  show  that  "the  value  of  the 
Iionustead  exceeds  the  amount  of  the  home- 
stead exemption."  From  these  sections  it  is 
clear  that  the  homestead  consists  of  the  real 
property  described  In  the  declaration  of  home- 
stead, altliough  Its  value  exceeds  $2,o()0;  In 
other  words,  the  homestead  attribute  or  char- 
acter Is  Impressed  nixin  all  the  prop(>rty  de- 
scribed In  the  declaration.  Section  ]ti73  de- 
clares that  the  homestead  Is  exempt  fi-om 
execution  or  forced  sale  except  as  is  provided 
in  title  5,  pt.  4,  div.  2,  of  the  Civil  Code. 
I'nder  what  circumstances  may  it  be  subject- 
ed to  sale  on  execution?  Section  l(i74  pro- 
vides that  the  homi'stead  is  subject  to  execu- 
tion or  forced  sale  In  satisfaction  of  judg- 
ments obtained  before  the  declaration  of 
homestead  was  filed,  and  which  <-oiistitute 
liens  upon  the  property  therein  descrllK-d,  but 
that  no  Judgments  obtained  before  July  1, 
1S05,  shall  constitute  liens  upon  the  proper- 
ty. By  this  section  the  homestead  may  he- 
sold  under  an  execution  issued  upon  a  judg- 
Rient  rend(>rcd  and  docketed  after  .Tuly  1, 
ISiCi,  and  before  the  filing  of  the  declaration 
of  homestead;  and  the  entire  proceeds  must, 
if  necessary  for  that  purjjose,  be  paid  in  or 
towards  the  satisfaction  of  the  Judgment 
lien.  In  such  ease  there  Is  no  homestead  ex- 
emption, for  the  section  does  not  recognize 
its  existence.  Express  language  excludes 
from  the  benefit  of  this  section  Judgments 
obtained  prior  to  .Tuly  1, 1805.  Though  dock- 
eted, tliey  are  not  Hens  upon  the  real  prop- 
erty described  In  the  declaration  of  home- 
stead, whatever  Its  value.  This  inevitably 
results  from  the  fact  that  the  property  so- 
described  Is,  regardless  of  its  value  then  or 
afterwards,  the  homestead.  The  homestead 
is  not  .$2,500  worth  of  the  realty  described 
in  the  declaration;  on  the  contrary,  it  is  the 
realty  so  described.  The  only  limit  Is  in 
respect  of  the  area,  which  must  not  exceed 
the  statutory  size.     Yorrick  v.  HIgglns,  22 
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ModL  502,  S7  Pftc.  OS.  The  Judgment,  bar- 
ing been  obtained  prior  to  July  1,  189S,  was 
not  a  Uen  upon  the  homestead;  consequently 
the  latter  Is  not  liable,  by  virtue  of  any- 
thing contained  in  section  1674,  to  execution 
sale  In  satisfaction  of  the  former. 

Judgments  other  than  those  constituting 
liens  upon  the  homestead  may  be  enforced 
by  a  compliance  with  sections  1678-1689.  In 
these  sections  the  homestead  exemption  is 
recognized,  and  provision  made  whereby  the 
excess  in  value  of  tbe  homestead  In  fact 
may  be  subjected  to  the  demands  of  credit- 
ors. Section  1678  provides:  "When  an  exe- 
cution for  the  enforcement  of  a  Judgment 
obtained  In  a  case  not  within  tbe  classes 
enumerated  In  section  1674  Is  levied  upon 
tbe  homestead,  the  Judgment  creditor  may 
apply  to  tbe  district  court  of  tbe  county  in 
which  the  homestead  is  situated,  or  a  Judge 
thereof,  for  the  appointment  of  persons  to 
appraise  tbe  value  thereof."  Upon  an  appli- 
cation, supported  by  a  verified  petition  to 
tbe  district  court,  or  Its  Judge,  showing  that 
an  execution  has  been  levied  upon  tbe  home- 
stead, tbe  name  of  tbe  homestead  claimant, 
and  that  the  value  of  the  homestead  exceeds 
the  amount  of  tbe  homestead  exemption,  tbe 
Judge,  after  proof  of  notice  to  the  claimant, 
and  of  tbe  facts  stated  in  tbe  petition,  must 
appoint  appraisers  to  value  the  homestead. 
If  from  their  report  it  appears  that  the  land 
can  be  divided  without  material  Injury,  the 
Judge  must  order  the  appraisers  to  allot  the 
claimant  so  much  of  the  homestead  as  will 
amount  in  value  to  the  homestead  exemp- 
tion, and  the  execution  may  then  be  enfor- 
ced against  the  remainder  of  the  land.  But 
if  it  appears  that  tbe  land  exceeds  in  value 
tbe  amount  of  tbe  homestead  exemption, 
and  that  it  cannot  be  divided,  tlie  Judge 
must  order  Its  sale  under  execution,  at 
which  sale  no  bid  less  than  $2,500  shall  be 
received,  and  the  proceeds  to  the  amount  of 
tbe  exemption  must  be  paid  to  the  claimant, 
and  the  remainder  applied  on  the  execution. 
Until  tbe  value  of  the  homestead  is  so  as- 
certained to  be  in  excess  of  $2,500,  tbe  en- 
tire property  covered  by  the  declaration  of 
homestead,  whatever  its  worth,  remains  ex- 
empt from  sale  on  execution,  and  therefore 
the  lien  of  a  docketed  Judgment  cannot  at- 
tach. Tbe  levy  of  execution  initiates  tbe 
rigbt  to  maintain  proceedmgs  for  an  ap- 
praisement and  sale  under  tbe  statute.  Tbe 
foregoing  Interpretation  is  in  harmony  with 
that  announced  In  Barrett  v.  Sims,  59  Cal. 
615;  Lubbock  v.  McMann,  82  Cal.  226,  22 
Pac.  1145;  and  In  Sanders  v.  Russell,  86  Cal. 
119,  24  Pac.  852.  Tbe  legislative  assembly  of 
Montana  adopted  sections  1670-1703  of  the 
Civil  Code  of  1805  from  California,  In  whose 
Civil  Code  they  appear  as  sections  1237-12G5. 
Terrick  v.  Higglns,  supra.  In  transplanting 
the  homestead  law  of  California  to  Mon- 
tana, reference  to  community  property  was 
eliminated,  tbe  value  of  the  homestead  ex- 
emption was  reduced  to  $2,500,  and  a  limit 


upon  area  fixed;  and  section  1241  of  the 
California  Civil  Code  was  changed  by  the 
addition  of  tbe  words,  "but  no  Judgment  ob- 
tained before  this  Code  takes  effect  shall 
constitute  such  Uen";  so  that  section  1674, 
supra,  dlfTers  in  this  respect  from  the  Iast> 
named  section  of  tbe  Civil  Code  of  Califor- 
nia, of  which  it  is  otherwise  a  copy.  In  Bar- 
rett ▼.  Sims,  supra,  the  supreme  court  of 
California  interpreted  tbe  sections  under 
consideration  before  tbe  adoption  of  them 
by  this  state.  That  interpretation  Is  con- 
formable to  the  Intent  of  the  statutes.  Tbe 
case  of  Macke  v.  Byrd,  131  Mo.  682.  33  S.  W. 
448,  52  Am.  St  Rep.  649,  Is  also  in  point  In 
that  state  tbe  lien  of  a  Judgment  impresses 
the  "lands,  tenements,  and  hereditaments 
liable  to  be  sold  upon  execution,"  and  tbe 
homestead  act  declares  that  real  property 
coming  within  its  protection  Is  exempt  from 
attachment  and  execution.  After  deciding 
tbat  as  between  a  Judgment  creditor  and  his 
debtor  in  possession  of  a  homestead  within 
the  statutory  size  and  value,  tbe  Judgment  Is 
not  a  Hen  on  tbe  homestead  property,  the 
court  Inquires  whether  the  lien  reaches  the 
surplus  in  value.  The  court  holds  that  if 
tbe  property  claimed  as  a  homestead  exceeds 
in  value  the  homestead  exemption,  the  ex- 
cess must  be  ascertained,  and  tbe  true  home- 
stead set  apart  before  tbe  excess  can  be 
subjected  to  sale  on  execution;  and,  there- 
fore, tbat  tbe  lien  of  a  judgment  cannot  at- 
tach to  the  surplus  value  of  the  homestead 
until  ascertained  by  admeasurement  of  tbe 
homestead  exemption.  We  are  aware  that 
the  courts  of  several  states  have  decided 
that  judgment  liens  Impress  the  value  of  the 
homestead  in  excess  of  the  homestead  ex- 
emption. Most  of  the  decisions  have  been 
upon  statutes  so  diCTerent  from  those  con- 
tained in  tbe  Civil  Code  of  Montana  that  we 
do  not  regard  them  as  persuasive  in  this  ju- 
risdiction. 

A  suggestion  is  made  that  the  pLalntlff 
should  have  been  required  to  satisfy  the 
amount  of  his  mortgage  debt  out  of  the  $2,- 
500  paid  Into  court  as  representing  tbe  home- 
stead exemptlou  of  the  Vineyards.  A  suffi- 
cient answer  to  this  sugsestion  seems  to  be 
tbat  the  mortgage  operated  as  a  waiver  of  the 
homestead  exemption  in  favor  of  the  mort- 
gagee and  those  claiming  under  him,  which 
waiver  did  not  Inure  to  the  benefit  of  other 
persons.  Tbe  mortgagors  did  not  agree  that 
tlie  debt  owing  to  Dellinger  might  tie  satis- 
fled  out  of  the  exemption.  The  willingness 
to  secure  the  payment  of  Vincent's  demand 
by  mortgaging  the  homestead,  and  thereby 
waiving  the  exemption,  cannot  be  deemed  to 
evince  a  like  disposition  In  respect  of  Dellin- 
ger. Tbe  entire  homestead  is  subject  to  sale 
in  satisfaction  of  Judgments  obtained  on 
debts  secured  by  mort  ages  on  the  premises 
recorded  before  the  filing  of  the  declaration 
of  homestead  (subdivision  4,  |  1674).  Tbe 
Vincent  mortgage  is  within  this  statute,  but 
the  homestead  exemption  of  $2,500  la  beyond 
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the  reach  of  such  a  Judgment  as  Dellinger's. 
Vincent  had  the  right  to  release  the  home- 
stead exemption  from  the  lien  of  hla  mort- 
Kago,  and  retain  It  upon  the  surplus  of  the 
homestead.  Had  he  done  so,  no  right  of  Del- 
linger  would  be  Invaded,  for  all  DelUnger 
pould  have  seized  by  his  execution  was  the 
remainder  of  the  surplus  after  the  satisfaction 
of  Vincent's  mortgage  debt.  To  compel  Vin- 
cent to  resort  first  to  the  homestead  exemp- 
tion would  be  to  subject  It  Indirectly  to  the 
payment  of  Dellinger's  judgment,  and  thus, 
contrary  to  the  intent  of  the  parties  to  the 
contract  embraced  In  the  mortgage,  the  waiv- 
er would  practically  be  construed  as  having 
been  made  In  favor  of  Delllnger.  Section 
37T2  of  the  Civil  Code  does  not  confer  upon 
DelUnger  the  right  which  he  asserts.  The 
mortgage  of  Vincent  having  been  executed 
and  recorded  prior  to  the  acquisition  by  Del- 
linger  of  any  lien  upon  the  real  estate  selected 
as  a  homestead,  It  follows  from  the  views  ex- 
pressed that  the  Judgment  of  the  district 
court  must  be  affirmed,  and  It  is  so  ordered. 
Aflinned. 

Ht^'T,  J.,  concurs.  BRANTLY,  C.  J.,  be- 
ing disqualified,  took  no  part  In  the  foregoing 
decision. 


MACKIN  y.   PORTLAND  GAS  CO. 
(Supreme  Court  of  Oregon.    May  28,  1900.) 

QAS  COMPANY  —  HULBS  —  FAILURE  TO  PAY 

BILLS— DISCONTINUING  SERVICE 

—MANDAMUS. 

1.  The  defendant  gas  company  was  operating 
under  a  franchise  to  tmiiply  gas  to  the  iububit- 
ants  of  a  city,  riaiiitiff,  who  has  sigiiej  an 
order  for  gas,  consenting  to  a  rule  of  the  com- 
pany that  the  gas  would  i)c  shut  off  in  default  of 
payment,  refused  to  pay  a  bill  for  gas  furnished 
at  a  certain  place.  After  he  had  moved  to  an- 
other place,  the  company  furnished  gas  for  a 
time,  but  discontinued  his  .supply  on  his  refusal 
to  pay  the  former  bill.  Held  that  mandamus 
would  not  lie  to  compel  the  company  to  supply 
gas  to  plaintiff  till  the  former  bill  was  paid. 

2.  A  peremptory  writ  of  mandamus  to  coiupel 
a  gas  company,  which  has  cut  off  the  gas  from 
plaintiff's  premises  for  his  failure  to  pay  a  for- 
mer bill,  to  continue  such  supply,  will  not  i.ssue 
by  reason  of  the  fact  that  the  alternative  writ 
and  answer  show  that  there  is  a  controversy 
coneornini;  the  correctness  of  such  bill,  as  the 
right  to  the  writ  must  be  clearly  established  be- 
foie  it  will  issue. 

Appeal  from  circuit  court,  Multnomah 
county;   Alfred  P.  Sears,  Jr.,  Judge. 

Mandamus  by  Sam  Macklu  against  the 
Portland  Gas  Company.  From  an  order 
granting  a  peremptory  writ,  the  defendant 
appeals.     Reversed. 

This  a  proceeding  by  mandamus  to  compel 
the  defendant  company  to  supply  the  plnlntlfit 
with  gas  at  his  place  of  bus  ness,  Xo.  107 
Fourth  street.  In  the  city  of  I'ortland.  The 
alternative  writ  alleges,  in  substance,  that 
the  defendant  Is  a  coriwnitlon  organized  for 
the  puri)ose  of,  and  Is  now  engaged  In,  sup- 
plying gas  to  the  city  of  Portland  and  its 


inhabitants,  and,  under  a  francblse  from  the 
city,  has  mains  laid  in  the  streets  for  sudi 
purpose;  that  on  September  27,  1889,  the 
plaintiff,  who  was  engaged  in  the  business 
of  conducting  an  oyster  eating  house  and  res- 
taurant at  No.  107  Fourth  street,  requested 
the  company  to  furnish  blm  gas,  and  up- 
on a  deposit  by  blm  of  seven  dollars  as  se- 
curity, the  company  made  the  proper  con- 
nections with  bis  premises  and  supplied  gas 
to  him;  that  on  October  27th  it  presented  its 
bill  for  gas  consumed  tip  to  that  time,  amount- 
ing to  14.95,  which  the  plaintiff  paid;  that 
plaintiff  used  gas  from  the  27th  of  October, 
until  the  lltb  of  November,  for  which  he  is 
able,  ready,  and  willing  to  pay  upon  the 
presentation  of  a  bill  therefor;  that  he  is 
solvent,  and  able  to  satisfy  any  Judgment 
that  the  defendant  may  procm*e  against  him; 
that  on  the  11th  of  November  the  defendant 
demanded  payment  of  a  delinquent  gas  bill 
of  $5.25,  which  he  refused  to  pay,  wherenpon 
it  shut  off  the  gas  from  his  premises;  that 
defendant's  pretense  for  this  action  Is  that 
in  the  month  of  March,  1897,  the  plaintiff 
was  engaged  In  business  at  No.  284  Morrison 
street,  and  was  ivslng  gas  supplied  by  the 
company,  but  that  on  the  16th  of  the  month 
he  sold  out,  and  notified  the  company  that 
be  no  longer  desired  to  be  furnished  with 
gas,  and  would  not  be  responsible  for  any 
supplied  thereafter,  notwithstanding  which  it 
presented  blm  a  bill  of  $5.25.  which  he  then 
and  there  and  ever  since  has  In  good  faith 
disputed  and  refused  to  pay;  that  at  the 
time  defendant  threatened  to  discontinue  his 
gas  at  No.  107  Fourth  street  he  offered  to 
deposit  sufflclent  money  In  court  to  answer 
any  judgment  that  it  might  obtain  against 
him  on  such  disputed  bill,  and  requested 
defendant  to  bring  an  action  for  the  pur- 
pose of  testing  his  liability  thereon.  The  an- 
swer of  the  defendant  admits  that  it  severed 
the  connection  between  Its  gas  main  and 
plaintiff's  premises,  and  shut  off  tlie  supply  of 
gas  therefrom,  as  alleged  in  the  alternative 
writ,  but  denies  the  other  material  allega- 
tions; and,  for  an  affirmative  defense,  avers: 
That  on  the  26th  of  March,  1897,  plaintiff 
was  indebted  to  it  in  the  sum  of  $12.25  for 
gas  furnished  at  No.  284  Morrison  street, 
and  had  on  deposit  with  it  as  security  there- 
for the  smn  of  $7,  which  it  applied  to  the 
payment  of  plaintiff's  bill,  leaving  a  balance 
of  ?5.25  due,  which  the  plaintiff  has  refused 
and  neglected  to  pay.  That  such  gas  was 
furnished  in  compliance  with  a  written  re- 
quest made  by  the  plaintiff,  in  words  and 
figures  as  follows:  "Portland,  Oregon,  Nov. 
2.  180.'!.  To  the  Directors  of  the  Portland  Gas 
Co.— Gentlemen:  You  will  furnish  gas  to 
premises  No.  284  Morrison  street,  and  I  will 
he  responsible  for  the  same,  until  further 
notice.  And  I  do  further  agn>e  to  comply 
with  your  rules  and  regulations.  Respect- 
fully, fslgnedl  Sam  Mackln."  That  one  of 
defendant's  rules  at  that  time  was,  and  still 
is,  that,  "In  default  of  the  regular  payment 
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of  a  bin,  the  company  TTllI  discontinue  the 
Bupply  of  gas  until  payiuent  Is  made,"  ■which 
-was  at  the  time  plaintiff  made  his  applica- 
tion, ever  since  has  been,  and  now  Is,  well 
known  to  him.  That,  previous  to  severing 
the  connection  between  its  gas  mains  and 
plaintiff's  premises,  it  demanded  payment  of 
the  delinquent  bill  for  $5.25,  and  Informed 
plaintiff  that  If  he  paid  such  bill  the  gas 
-would  not  be  discontinued.  That  on  No- 
vember 11,  1899,  and  ever  since,  it  has  been, 
and  now  Is,  ready  and  -willing  to  make  proper 
connections  and  turn  on  the  gas  at  plaintiff's 
premises  upon  the  payment  of  such  amount, 
and  so  Informed  the  plaintiff  at  the  time  the 
gas  was  shut  off.  To  this  answer  a  demur- 
rer, on  the  ground  that  It  does  not  state  facts 
sufficient  to  constitute  a  defense,  was  sus- 
tained, and,  defendant  declining  to  amend 
or  plead  further,  a  peremptory  -writ  was  Is- 
sued, commanding  it  to  forthwith  turn  on 
the  gas  to  the  premises  of  the  plaintiff  at  No. 
107  Fourth  street.  From  this  Judgment  the 
defendant  appeals. 

John  M.  Gearln,  for  appellant  M.  I^ 
Pipes,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  The  only 
question  on  this  appeal  Is  whether  the  court 
l)elow  erred  In  sustaining  the  demurrer  to  de- 
fendant's answer,  and  ordering  a  peremptory 
writ  Briefly,  the  facts  are  that  in  March,  1897, 
the  plaintiff  purchased  gas  of  the  defendant 
for  use  at  No.  284  Morrison  street,  under  a  con- 
tract which  provided  that.  In  default  of  the 
regular  payment  of  a  bill,  the  company  would 
discontinue  the  supply  until  payment  should 
be  made.  Some  time  In  that  month  he  quit 
using  the  gas,  and  left,  as  the  defendant 
alleges,  an  unpaid  bill  of  $5.25.  Thereafter, 
and  In  September,  1890,  he  again  applied  to 
the  company  for  gas  to  be  used  at  No.  107 
Fourth  street,  and  It  was  furnished  him  up  to 
November  11th,  when  he  was  notified  by  the 
defendant  that  unless  he  paid  the  old  blU  It 
would  be  discontinued.  This  he  refused  to  do, 
and  the  company  cut  off  the  gas.  Upon  these 
facts,  the  Inquiry  Is  whether  the  plaintiff 
Is  entitled  to  a  writ  of  mandamus  to  compel 
the  defendant  to  turn  on  the  gas. 

The  right  of  a  court  to  compel  by  man- 
damus a  company  engaged  in  furnishing  gas 
for  general  consumption  t )  supply  all  per- 
sons along  Its  main  or  conduits  who  offer  to 
and  do  comply  with  Its  rules  and  regulations 
is  undoubted  and  unquestioned.  Uaugen  v. 
Water  Co..  21  Or.  411.  28  Pac.  244;  State  ▼. 
Nebraska  Tel.  Co.,  17  Neb.  12(>.  22  N.  W.  237; 
Crumley  v.  Water  Co..  99  Tinn.  420,  41  8, 
W.  1W>8;  Shepard  v.  Light  Co..  70  Am.  Dec. 
470,  and  note;  27  Am.  Law  Iteg.  277.  And 
the  authorities  are  agreed  t':at  such  a  com- 
pany may  adopt  and  enforce  whatever  reason- 
able rules  and  regulations  may  be  necessary 
to  protect  Its  Interests,  which  would  Include 
one  providing  that  the  supply  of  gas  may  be 
dlacontlnaed  If  a  customer  falls  or  neglects 


to  pay  his  bills  when  due.  American  Water- 
works Co.  V.  State,  46  Neb.  19 1,  6i  N.  W. 
711,  30  L.  R.  A.  447;  State  v.  Sedalia  Gas- 
light Co.,  34  Mo.  App.  501;  Tac-<ma  Hotel 
Co.  V.  Tacoma  Light  &  W.-.ter  Co.,  3  Wash. 
St  310,  28  Pac.  510,  14  L.  B.  A.  069. 

The  contention  for  the  defendant  Is  that,  un- 
der Its  rules  in  force  at  the  time  the  contract 
was  made  with  the  plaintiff,  and  which  be- 
came a  part  of  the  contract  It  had  a  rl^ht  to 
discontinue  the  supply  of  gas  to  a  customer 
at  one  set  of  premises  until  payment  should 
be  made  of  a  delinquent  bill  for  gas  furnished 
him  at  another,  and  In  this  we  think  It  Is 
supported  by  the  authorities.  The  cases  of 
People  T.  Manhattan  Gaslight  Co.,  45  Barb. 
136,  and  Gas  Co.  v.  Cadleux  [1899]  App.  Cas. 
589,  are  In  point.  In  the  former  It  appears 
that  the  rehitor  commenced  taking  gas  In 
1858  at  No.  61  Seventh  avenue,  and  w^as  sup- 
plied with  same  until  the  28th  of  December, 
1861.  He  paid  his  bills  up  to  the  19th  of 
August  1861,  but  not  thereafter.  In  May, 
1804,  he  applied  for  gas  at  No.  121  West  Six- 
teenth street,  which  was  furnished  without 
objection  on  account  of  the  former  Indc'  nl- 
ness  until  the  0th  of  February,  1805,  when 
the  company  shut  off  the  supply,  and  refused 
to  furnish  any  more  because  of  his  failive 
to  pay  the  balance  due  for  gas  furnished  at 
No.  61  Seventh  avenue.  A  Judgment  denying 
an  application  for  a  mandamus  requiring  the 
defendant  to  supply  gas  at  No.  121  West  Six- 
teenth street  was  affirmed.  In  Gas  Co.  r. 
Cadleux  the  statute  defining  the  powers  of 
the  gas  company  provided  that  "If  any  person 
*  *  *  supplied  with  gas  by  the  company 
shall  neglect  to  pay  any  rate,  rent,  or  charge 
due  to  the  •  •  •  company  -.t  any  of  the 
times  fixed  for  the  payment  thereof  it  shall 
be  lawful  for  the  company  •  •  •  on  giv- 
ing twenty-four  hours'  previous  notice  to 
stop  the  gas  from  entering  the  premises,  serv- 
ice pipes,  or  lamps  of  any  such  person  •  •  * 
by  cutting  off  the  said  service  pipe  or  pipes, 
or  by  such  other  means  as  the  company  shall 
think  fit."  The  respondent  was  a  customer 
of  the  company.  He  had  two  sets  of  prem- 
ises In  Montreal.— No.  1125  Notre  Dame 
street  and  No.  282  St  Charles  Borromte 
street  where  he  resided,— and  took  gas  for 
both.  The  company  cut  off  the  supply  from 
No.  1125  Notre  Dame  street  for  nonpayment 
of  the  bill  for  gas  furnished  to  that  house. 
This  measure  had  no  effect  In  producing  pay- 
ment, whereupon  the  company  gave  notice 
that  unless  the  other  bill  was  paid  It  would 
cut  off  the  gas  at  his  residence,  and,  after 
repeated  notices  to  that  effect  carried  Us 
threats  Into  execution,  and  cut  off  the  gas  at 
his  residence,  as  well  as  at  No.  1125  Notre 
Dame  street;  whereupon  he  brought  an  ac- 
tion to  compel  It  to  continue  the  supply  of 
gas  at  his  residence,  and,  upon  appeal  to  the 
privy  council.  It  was  held  that  he  was  not 
entitled  to  the  relief  demanded.  In  the  opin- 
ion it  is  said:  "The  only  question  Is  a  ques- 
tion of  fact    Is  the  respondent,  in  the  words 


Digitized  by  V^OOQ IC 


189 


61  PACIFIC  BEFORTEIB. 


.(On 


of  the  act,  a  person  aupplled  witb  gaa  by  the 
company  who  has  neglected  to  pay  a  rate,  rent, 
or  charge  due  to  the  company  at  the  time 
fixed  for  the  payment  thereof?  It  cannot  be 
disputed  that  be  la.  The  occasion,  therefore, 
has  arisen  which  authorizes  the  company  to 
atop  the  gaa  from  entering  his  aerrlce  pipes. 
There  la  nothing  In  the  act  to  limit  the  right 
of  the  company  to  the  service  pipes  of  the  de- 
faulter in  a  particular  building,  or  connected 
with  a  particular  meter,  in  respect  to  which 
the  default  has  been  committed.  There  is 
nothing  in  the  act  to  throw  the  rate,  rent,  or 
charge  for  gas  upon  the  premises  toe  which 
the  supply  Is  furnished,  or  to  make  it  payable 
out  of  the  premises  of  the  defaulter.  The 
supply  Is  to  the  consumer,  and  the  default  la 
the  consumer's  default  His  liability  to  the 
company  is  a  liability  for  the  whole  of  the 
debt  which  be  owes  them  at  the  time."  This 
argument  seems  particularly  applicable  to  the 
rule  of  the  defendant  There  Is  nothing  In  it 
limiting  the  right  of  the  company  to  shut 
off  the  gas  to  the  particular  building  in  which 
default  has  been  committed,  but  the  proTi- 
slon.  In  effect  Is  that.  In  default  of  the  regu- 
lar payment  of  a  bill  by  a  customer  of  tlie 
company.  It  will  not  supply  gas  to  him  until 
payment  Is  made.  The  cases  principally  re- 
lied upon  by  plaintiff  are  distinguishable  from 
the  one  at  bar.  Wood  v.  City  of  Auburn, 
87  Me.  287.  32  Atl.  906,  20  L.  R.  A.  37G,  was 
a  suit  to  enjoin  the  defendant  from  cutting 
off  the  supply  pending  a  judicial  investiga- 
tion; and,  besides,  in  that  case,  and  also  In 
State  V.  Nebraska  Tel.  Co.,  supra,  there  was 
no  rule  of  the  company  or  stipulation  in  the 
contract  providing  for  shutting  off  the  sup- 
ply In  default  of  payment  of  bills.  In  Gas- 
light Go.  V.  Colliday,  25  MA.  1,  the  contract 
provided  that  gas  should  be  Introduced  into 
the  premises  described,  "and  that  in  default 
of  payment  for  gas  constuned  in  said  prem- 
ises the  flow  of  gas  shall  be  stopped  until  the 
bill  be  paid,"  etc.,  and  the  court  very  natur- 
ally held  that  under  such  rule  the  company 
could  not  shut  off  the  supply  at  one  building 
on  account  of  a  default  In  payment  for  gas 
furnished  another.  L-loyd  v.  Gaslight  Co.,  1 
Mackey,  831,  was  also  based  upon  the  con- 
struction given  by  the  court  to  the  contract 
between  the  company  and  the  consumer.  If, 
therefore,  we  take  the  allegations  of  the  an- 
swer to  be  true  (as  we  are  bound  to  do  on 
this  appeal),  the  defendant,  under  its  rules 
and  the  terms  of  the  contract,  had  a  right  to 
refuse  to  supply  the  plaintiff  with  gas  at  No. 
107  Fourth  street,  because  he  had  made  de- 
fault in  payment  for  gas  previously  furnished 
to  him  at  other  premises. 

The  plaintiff  contends,  however,  that  tak- 
ing the  alternative  writ  and  the  answer  to- 
gether, it  appears  that  there  is  an  honest  con- 
troversy between  the  company  and  the  plain- 
tiff concerning  the  bill  for  gas  furnished  at 
No.  284  Morrison  street,  and  the  defendant 
had  no  right  or  authority  to  cut  off  the  sup- 
ply iB  order  to  coerce  the  payment  of  tlie  dis- 


puted bllL  But  tbla  If  an  application  for  • 
peremptory  writ  of  mandamus,  and  to  entitle 
plaintiff  to  the  relief  demanded  his  right  must 
be  clear.  If  he  has  paid  or  tendered  pay- 
ment of  the  rates  legally  due,  he  is  entitled 
to  the  writ;  otherwise,  not  People  v.  Green 
Island  Water  Co.,  56  Hun,  76,  9  N.  Y.  Supp. 
16&  It  Is  said  to  be  weU  settled  that  a  court 
of  equity  will,  in  cases  of  this  character,  pre- 
vent by  injunction  the  shutting  off  of  the 
supply  pending  the  determination  of  a  dispute 
between  a  customer  and  the  company.  27 
Am.  Law  Reg.  283;  Sickles  v.  Gaslight  Co., 
64  How.  Prac.  33;  Wood  T.  City  of  Auburn, 
supra.  But  ft  mandamus  Is  an  affirmative 
remedy,  and  before  a  peremptory  writ  will 
Issue  the  plaintlfTs  right  must  be  clearly  es- 
tablished. 2  Spell.  Extr.  Relief,  {  1386; 
American  Waterworks  t.  State,  31  Neb.  445, 
48  N.  W.  64;  State  v.  Town  Board  of  Snp'rs 
of  Delafield,  60  Wis.  264,  34  N.  W.  123.  We 
are  of  the  opinion,  therefore,  that  the  court 
below  erred  in  sustaining  the  demurrer  to 
the  answer.  The  Judgment  is  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  seem  proper,  not  Inconsistent 
with  this  opinion. 


(37  Or.  141) 
IIKXDERSON  V.  HEXDERSON. 
(Supreme  Court  of  Oregon.    May  28,  1900.) 

DIVORCE— MODIFICATION  OP  DECREE— APPEAL 
—UNDKRTAKINO— STIPULATION— EKFKCT. 
On  appeal  from  an  order  dismissing  a  mo- 
tion for  modification  of  a  decree  gruutiug  di- 
vorce and  alimony,  defendant  Rave  a  bond  to  the 
effect  to  i^utisfy  the  order  npppaled  from  so  far 
SH  aUirmi'd,  whidi  order  simpir  adjudged  that 
tbe  uiolion  be  dismissed,  with  costs.  About  the 
same  time  a  stipulation  was  &Ied  providing  that 
in  consiiieratiou  tliat  plaintiff  would  not  hie  any 
counter  bond,  ns  provided  by  Hill's  Ann.  Laws,  { 
54U,  in  order  tlint  she  might  enforce  tbe  decree 
for  nlinxiijy  puiiding  the  apijeal,  the  defendant 
should  pay  her  a  certain  sum  per  mouth  until 
the  api)eal  was  determined,  to  be  applied  i»i> 
taiito  in  payment  of  any  alimony  to  which  plain- 
tiff would  be  entitled  on  the  final  determination 
of  the  suit.  Held,  that  the  stipulation  did  not 
enlarge  the  scope  of  the  appeal  bond,  so  as  to 
render  the  surety  liable  for  aliinony  which  ac- 
crued against  defendant  after  the  appeal  was 
perfected. 

Motion  to  modify  decree.    Denied. 
For  former  opinion,  see  60  Pac.  507. 

Geo.  E.  Chamberlain,  for  the  motion.  Ra- 
leigh Stott  opposed. 

PER  CURIAM.  This  is  a  motion  to  modi- 
fy the  decree  rendered  in  this  court  in  the 
above-entitled  cause,  so  that  it  may  be  enter- 
ed against  the  surety  on  the  undertaking  for 
appeal,  not  only  for  the  coats  and  damages, 
but  as  well  for  the  sum  of  $1,800,  the  amount 
of  alimony  which  has  accrued  against  the  de- 
fendant and  appellant  under  the  decree  of  the 
circuit  court  since  tbe  appeal  was  perfected. 

The  facts  out  of  which  the  controversy 
arises  are  substantially  as  follows:  The 
plaintiff  recovered  a  decree  of  divorce  against 
the  defendant,  January  S»  IS&i,  and,  aa  a 
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part  of  the  same  decree,  the  defendant  'waa 
directed  to  pajr  her  $150  per  month  alimony. 
Subsequently  the  defendant  moved  for  a 
modification  of  this  decree,  so  as  to  relieve 
him  from  the  payment  of  $75  per  month  of 
snch  alimony,  vchlch  resulted  In  an  order  or 
decree  dismissing  the  motion,  and  adjudging 
tliat  the  defendant  pay  the  costs  attending 
the  same,  from  which  defendant  prosecutes 
bis  appeal  to  this  court  In  perfecting  bis 
appeal,  defendant  gave  an  undertaking,  with 
Byron  Z.  Holmes  as  surety,  to  the  effect  that 
he  would  sati&fy  tbe  decree  appealed  from  so 
far  as  affirmed.  Subsequent  to  the  time 
when  the  appeal  was  perfected,  there  accrued 
against  the  defendant,  and  In  favor  of  tbe 
plaintiff,  the  sum  of  $1,800  alimony  under  tbe 
oi-iginai  decree  entered  when  the  divorce  was 
granted;  and  the  purpose  of  the  motion  now 
made  la  to  have  the  decree  of  this  court  en- 
tered against  tbe  surety  upon  tbe  appeal  bond 
for  this  latter  sum,  as  well  as  for  the  costs 
attending  the  motion  for  a  modification  of 
such  original  decree. 

There  was  a  stipulation  filed  in  tbe  court 
below  about  the  time  the  appeal  was  perfect- 
ed, which  sets  forth  that  "whereas,  the  under- 
taking on  appeal  in  said  cause  provides  for 
a  stay  of  proceedings  as  well  as  for  an  ap- 
peal; and  whereas,  the  plaintiff  Intends,  not- 
withstanding such  appeal,  to  make  and  ex- 
ecute a  counter  bond  as  provided  by  section 
540,  Hill's  Ann.  Laws,  In  order  that,  notwith- 
standing said  appeal,  she  may  enforce  the  orig- 
inal decree  for  alimony  in  said  cause:  Now, 
therefore,  In  consideration  that  the  plaintiff 
will  not  execute  and  file  any  counter  bond  as 
provided  by  said  section,  It  Is  stipulated  and 
agreed  by  and  between  the  parties  hereto 
that  pending  said  appeal,  and  until  the  final 
determination  thereof,  tbe  defendant  will  pay 
to  the  plaintiff  tbe  sum  of  seventy-five  dollars 
(|75)  per  month,  promptly  on  the  15th  day 
of  each  month  from  and  after  this  date,  and 
that  execution  may  Issue  to  enforce  the  pay- 
ment of  tbe  same  if  not  so  paid;  It  being  un- 
derstood and  agreed,  however,  that  tbe  said 
sum  of  seventy-five  dollars  ($75)  per  month  Is 
not  to  be  deemed  or  taken  as  a  waiver  of  any 
portion  of  the  alimony  that  may  accrue  under 
tbe  terms  of  the  original  decree,  and  the  said 
sum  so  received  is  only  to  be  applied  pro 
tauto  in  payment  of  any  alimony  to  which 
the  plalntifT  may  be  entitled  upon  tbe  final 
determination  of  said  suit."  It  is  clahned  for 
tbe  respondent  that  this  stipulation,  taken  in 
connection  with  the  undertaking,  shows  that 
It  was  the  purpose  of  tbe  undertaking  to  cov- 
er tbe  amount  of  alimony  which  should  accrue 
under  the  decree  of  the  circuit  court  after 
the  d.ate  of  the  perfecting  of  the  appeal  to 
this  court.  But  in  this  view  we  cannot  con- 
cur. The  appeal  is  from  tbe  decree  of  tbe 
eirenit  court  dismissing  tbe  motion  for  a  modi- 
fication of  tbe  original  decree  granting  a  di- 
vorce and  alimony.  It  simply  adjudges  that 
tbe  motion  be  dismissed,  and  that  the  plain- 
tiff have  and  recover  of  and  from  tbe  defend- 


ant her  costs  and  disbursements  therein, 
which  has  reference  to  the  costs  and  disburse- 
ments attending  the  motion  for  modification. 
So  that  the  undertaking  Is  not  broad  enough 
to  comprehend  tbe  Initial  decree  of  the  court 
granting  the  divorce  and  giving  alimony  to 
tbe  plaintiff,  nor  does  the  stipulation  enlarge 
its  scope,  tbe  evident  purpose  of  wblcb  was 
to  adjust  the  amount  of  alimony  to  be  paid 
while  the  motion  was  pending  and  undecided, 
not  to  secure  the  payment  thereof  or  any  part 
of  it  The  surety  is  therefore  not  bound  for 
the  payment  of  the  accrued  alimony  by  tbe 
terms  of  tbe  undertaking,  and  the  motion  to 
modify  tbe  decree  of  this  court  will  be  de- 
nied. 


CLEARWATER   SHORT-LINE  RY.   CO.   v. 
SAN  GARDE  et  al. 

(Supreme  Court  of  Idaho.     May  11,  1900.) 
MININO  CLAIM— LOCATION  NOTICE. 
A  location  notice  of  a  mining  claim  which 
fails  to  Rive  tbe  direction  of  the  initial  point, 
or  permanent  monument  to  which  it  is  attcnii>t- 
ed   to  tie  the   location,   from   the  point  of  dis- 
covery,  is   void,    undor   the    statutes   of    Lliilio. 
Brown  v.  Leran  (Idaho)  46  Pac.  601,  affirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Shoshone  coun- 
ty;  A.  E.  Mayhew,  Judge. 

Action  by  the  Clearwater  Short-Line  Rail- 
way Company  against  Jetbro  J.  T.  San 
Garde  and  others.  From  an  order  refusing 
to  continue  an  injunction,  plaintiff  appeals. 
Reversed. 

James  E.  Babb  (^VlUlam  Wallace,  Jr.,  of 
counsel),  for  appellant  James  W.  Reld,  for 
respondents. 

HUSTON,  C.  J.  This  Is  an  appeal  from 
an  order  of  the  district  court  of  Shoshone 
county  refusing  to  continue  until  trial  an 
injunction  theretofore  Issued  In  this  action. 
The  facts,  in  brief,  are  as  follows:  The 
plaintiff  is  a  railway  corporation  engaged  In 
the  construction  of  a  railroad  through  a 
portion  of  Shoshone  county.  Prior  to  the 
9tb  day  of  January,  1899,  the  plaintiff  sur- 
veyed the  definite  line  (its  proposed)  line  of 
railroad  over  tbe  land  in  controversy,  and 
on  or  about  the  27tb  day  of  January,  1899, 
filed  with  the  register  of  the  United  States 
land  office  at  Lewiston,  in  the  state  of  Idaho 
(that  being  the  land  office  for  the  land  dis- 
trict where  tbe  land  in  controversy  is  lo- 
cated), a  profile  of  its  said  road  located  over 
tbe  said  land,  for  the  approval  of  the  sec- 
retary of  Interior,  In  accordance  with  the 
rules  and  regulations  of  the  department  of 
tbe  interior,  under  the  act  of  congress  enti- 
tled "An  act  granting  to  railroads  the  right 
of  way  through  the  public  lands  of  tbe 
United  States,"  approved  March  3,  1875. 
Defendants  claim  that  on  the  22d  day  of 
August  A.  D.  1898,  they,  being  citizens  of 
the  United  States,   made  a  location  of  a 
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quartz  mining  claim  upon  the  land  in  con- 
troversy, under  and  by  virtue  of  a  location 
notice  as  follows:  "Notice  is  liereby  given 
that  I,  the  undersigned  citizen  of  the  United 
States  of  America,  conforming  to  the  min- 
ing laws  thereof  and  of  the  state  of  Idaho, 
and  the  local  rules,  regulations,  and  cus- 
toms of  miners,  have  this  22d  day  of  Au- 
gust, 1898,  located,  and  do  claim,  1,500  linear 
feet  on  this  lead,  lode,  or  vein,  bearing  min- 
eral in  place;  the  same  being  TOO  feet  In  a 
southeast  direction  from  the  discovery 
stake,  and  750  feet  in  a  northwest  direction 
therefrom,  by  000  feet  In  width;  the  same 
being  300  feet  on  each  side  of  the  middle 
thereof,— together  with  all  dips,  spurs,  and 
angles,  and  all  other  veins  or  lodes  the  top 
of  apex  of  which  lie  within  said  bonndnrlos. 
This  location  Is  named  the  Butcher  Boy 
quartz  claim,  lode,  or  mine,  and  is  situated 
in  (on)  the  South  Fork  Clearwater  unorgan- 
ized mining  district,  Shoshone  county,  state 
of  Idaho,  and  is  bounded  and  described  as 
follows:  The  discovery  stake  or  monument 
is  600  feet  from  the  mouth  ot  what  is  known 
as  'Big  Gallon.'  Commencing  at  discovery, 
running  750  feet  southeast  to  S.  E.  end  cen- 
ter, thence  300  feet  south  to  south  cor., 
thence  1,500  feet  to  N.  west  cor.,  thence  300 
feet  N.  E.  to  northwest  end  center,  thence 
300  feet  north  to  north  cor.,  thence  1.500 
feet  to  east  corner,  thence  300  feet  to  south 
end  center,  and  back  to  place  of  beginning. 
Discovered  on  the  22nd  day  of  August,  A.  D. 

isas.    Located  on  the day  of ,  A. 

D.  1898.  Locators  and  claimants:  Jethro 
J.  T.  San  Garde.  L.  M.  Tldwell."  Subse- 
quently one  Mike  Curen  made  a  location  cov- 
ering the  Identical  ground  covered  by  de- 
fendants' location,  and  thereafter  deeded  a 
right  of  way  over  the  same  to  plaintiff. 
The  principal  (in  fact,  the  sole)  question  pre- 
sented to  us  Is  as  to  the  validity  of  the 
defendants'  location. 

It  is  objected  by  appellant  that  the  loca- 
tion notice  of  defendants  Is  fatally  defective, 
in  that  It  does  not  give  the  direction  for 
the  distance  of  COO  feet  from  the  discovery 
monument  to  the  mouth  of  Big  Cafion  crook, 
the  natural  object  to  which  it  was  attempt- 
ed to  tie  the  claim.  Section  3101.  Rev.  St. 
Idaho,  as  amended  by  Laws  18'05  (see  Laws 
1805,  p.  2(5),  providing  what  shall  be  the 
requisite  of  a  mining  location  (1.  e.  what  the 
location  notice  shall  contain),  provides,  inter 
alia,  as  follows:  "Sixth,  tlie  distance  and 
direction  from  the  discovery  monument  to 
such  natural  object  or  permanent  monu- 
ment, if  any  sucli  there  be,  as  will  fix  and 
describe  in  the  notice  itself,  the  location 
of  the  claim."  The  mouth  of  Big  Cafion  is 
the  "natural  object  or  permanent  monu- 
ment" to  which  it  is  sought  or  attempted 
to  tie  the  location:  but  no  direction  is  given 
In  the  notice,  no  point  or  phice  In  the  month 
of  tho  Big  Cafion  is  (Ic.si.^nated,  and  conse- 
quently the  latitude  of  the  area  which  might 
be  covered  by  the  locator  in  surveying  or 


changing  bis  location  from  the  point  of  dis- 
covery is  entirely  iadeflnite.  In  Brown  v. 
Levan  (Idaho)  40  Pac.  C61,  In  construing 
this  statute,  we  held  that  "permanent  monu- 
ments may  exist  before  the  location,  or  may 
be  erected  for  the  purpose  of  tying  the  claim 
to  them;  but  then  courses  and  distances 
from  them  to  discovery  stake  or  corner 
stakes,  or  some  other  object  on  the  ground, 
must  be  stated  with  rea.souable  accuracy." 
It  does  not  appear  from  the  record  what  the 
width  of  the  mouth  of  the  canon  is.  A 
location  GOO  feet  from  the  mouth  of  the 
caflon,  without  any  indication  as  to  the  di- 
rection from  the  point  of  discovery,  would 
Include  a  swinging  privilege,  which  it  Is 
;  the  purpose  of  the  statute  to  avoid  and  pre- 
i  vent.  We  think  the  rule  laid  down  n 
.  Brown  v.  Levan  was  correct,  and  we  adhere 
to  it.  The  location  In  this  case  was  void. 
The  order  of  the  district  court  Is  reversed, 
and  the  cause  remanded  to  the  district  court, 
'  with  directions  to  continue  the  restraining 
order  granted  by  said  court  during  the  pend- 
ency of  this  action.    Costs  to  appellant. 

SULLIVAN,  J.,  concurs.  QUARLES,  J., 
did  not  sit  In  the  case,  and  took  no  part  in 
the  decision. 


BONNEK  V.  POWELL, 

(Supreme  Court  of  Idaho.     Jtny  4,   1000.) 

APPEAL— VERDICT— CO.NFLICTING    EVIDENCE- 
AFFIDAVITS  ON  MOTION  FOR  A  NEW  TRIAL. 

1.  The  verdict  of  the  jury  will  not  he  disHirb- 
cd  whon  there  is  a  sulwtantial  conflict  in  the 
evidence. 

2.  .An  affidavit  on  motion  for  a  new  trial  must 
be  properly  identified  as  having  been  used  ou 
such  motion,  or  it  will  not  be  considered  on  ap- 
peal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Idaho  county; 
W.  <}.  Piper,  Judge. 
I      Action  by  Robert  Bonner  against  Perry  X. 
Powell.    .Judgment  for  defendant,  and  plaln- 
tllT  appeals.    Affirmed. 

James  De  Uaveu,  for  appellant.  J.  F.  Ail- 
Bhie,  for  respondent. 

'  SULLIVAN,  J.  This  is  an  action  in  tres- 
pass, brought  to  recover  damages  for  the  un- 
lawful taking  of  2,300  iwuuds  of  oats.  It 
arose  out  of  the  following  transaction:  It  ap- 
pears that  the  appellant  and  his  brother,  John 
Bonner,  were  working  a  leased  farm  togeth- 
er, and  that  during  that  time  John  purchased 
a  horse  from  defoudnnt  at  the  agreed  price 
of  ?50,  and  gave  his  iwomissory  note  there- 
for. Part  payment  was  nuide  on  the  note 
In  gr.ilu.  which  the  respondent  hauled  from 
the  threshing  machine  during  the  threshing 
of  the  grain  raised  on  the  leased  farm.  It 
appears  that  the  appellant  and  brother  were 
In  uccd  of  more  help  In  threshing  said  grain, 
and  employed  the  respondent  to  assist  them, 
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asd  he  quit  hauling  grain,  and  did  asslBt 
them.  There  la  some  conflict  In  the  evidence 
as  to  the  terms  of  such  employment  The 
respondent  testified  as  follows:  "When  they 
were  threshing,  some  time  In  October,  Robert 
Bonner  [the  appellant]  told  me  that  they  were 
short  of  hands,  and  that  If  I  would  stop 
hanling  my  grain,  and  help  them  thresh  the 
next  day,  that  I  could  get  my  grain  at  any 
time;  that  him  and  his  brother  John  would 
be  there  on  the  place,  and.  If  neither  one 
was  there,  I  could  get  It  at  any  time.  I  told 
Mr.  Bonner  if  that  was  the  case,  I  would 
help  them  thresh  the  next  day.  Ed  Breen 
was  present  at  the  time."  Mr.  Breen  testi- 
fied on  the  trial,  and  corroborated  the  testi- 
mony of  the  respondent.  The  appellant  de- 
nied that  he  ever  had  such  conversation.  But 
the  fact  remains  that  the  respondent  was 
hauling  grain  taken  In  payment  of  said  note 
from  the  threshing  machine,  and  quit  doing 
so,  and  helped  appellant  and  brother  thresh. 
There  is  a  substantial  conflict  in  the  evidence 
on  several  points,  and  the  well-established 
rule  Is,  in  such  cases,  that  the  verdict  of  the 
Jury  will  not  be  disturbed. 

Exception  is  taken  to  the  first  and  fifth 
instructions  given  to  the  Jury.  We  have  care- 
fnlly  considered  the  same,  and,  on  applying 
them  to  the  evidence,  flnd  no  prejudicial  er- 
ror in  them. 

We  flnd  In  the  transcript  an  aflSdavit  show- 
ing that  the  respondent  testified,  in  a  pre- 
liminary examination.  In  regard  to  the  sale 
of  said  horse,  which  testimony  is  contradic- 
tory of  his  testimony  as  given  on  the  trial 
of  this  case,  but  said  affidavit  is  not  identi- 
fied as  having  been  used  on  the  hearing  of 
the  motion  for  a  new  trial,  and  for  that  rea- 
son we  cannot  consider  It  The  judgment  of 
the  court  below  is  affirmed. 

HUSTON,  C.  J.,  concurs.  QTJARLES,  J., 
did  not  sit  in  the  case,  and  took  no  part  In 
the  decision. 

On  Rehearing. 

May  24,  IVOO. 

PER  CURIAM.  We  have  examined  the 
petition  for  a  rehearing  filed  in  this  case. 
It  presents  nothing  which  has  not  heretofore 
been  fully  considered  by  the  court  We  see 
no  cause  for  granting  a  rehearing.  As  to 
the  question  of  allowing  costs  for  certification 
of  transcript  under  the  rule  laid  down  by  this 
court  In  Potter  v.  Talklngton  (Idaho)  49  Pac. 
14,  Mr.  Ailshie  states  that  immediately  after 
the  hearing  of  the  motion  for  a  new  trial  he 
served  notice  upon  James  T>e  Haven,  Esq., 
attorney  for  plaintiff  and  appellant  that  he 
was  no  longer  attorney  for  defendant  and 
respondent,  and  would  appear  no  further  in 
the  case,  and  would  no  longer  represent  said 
defendant  as  his  employment  by  him  had  ex- 
pired. Any  service  upon  Mr.  Ailshie  there- 
after could  not  entail  any  liability  either  upon 
him  or  bis  quondam  client. 


BRANTLEY  v.  STATE. 

(Supreme  Oourt  of  Wyoming.     May  26,  19(».) 

ASSAULT  WITH  INTENT  TO  MURDER— INCLUD- 
ED OFFENSE— ASSAULT— JURISDICTION  —  ER- 
ROR-FAILURE  TO  ASK   FOR   INSTRUCTIONS. 

1.  Where  an  indictment  charges  an  assault 
with  intent  to  commit  murder  in  the  first  degree, 
the  defendant  may  be  convicted  of  assault  with 
intent  to  commit  murder  in  the  second  degree, 
as  the  latter  is  an  included  offense. 

2.  Where,  on  the  trial  of  one  indicted  for  an 
assault  with  intent  to  murder,  the  evidence  show- 
ed that  the  defendant  stabbed  the  prosecuting 
witness,  and  inflicted  a  dangerous  wound,  it 
was  not  error  to  refuse  to  instruct  that  he  might 
be  found  guilty  of  a  simple  assault. 

3.  Where,  on  the  trial  of  a  defendant  charged 
with  assault  with  intent  to  murder,  no  instruc- 
tions were  asked  to  the  effoct  that  defendant 
might  be  convicted  of  assault  and  battery,  the 
omission  to  so  instruct  was  not  reversible  error. 

Error  to  district  court  Carbon  county;  Da- 
vid H.  Craig,  Judge. 

Matthew  G.  Brantley  was  convicted  of  as- 
sault with  intent  to  commit  murdsr  In  the 
second  degree,  and  he  brings  error.  Af- 
firmed. 

Chatterton  &  Plshback,  for  plaintiff  In  er- 
ror. J.  A,  Van  Orsdel,  Atty.  Gen.,  for  the 
State. 

CORN,  J.  The  defendant  (plaintiff  in  er- 
ror) was  tried  upon  an  information  charging 
him  with  an  assault  and  battery  with  intent 
to  commit  murder  in  the  firat  degree,  and 
found  guilty  of  an  assault  with  Intent  to  com- 
mit murder  in  the  second  degree. 

1.  Plaintiff  in  error  contends  that  it  was 
error  for  the  court  to  instruct  the  jury  that, 
imder  the  charge  as  set  out  in  the  informa- 
tion, they  might  find  the  defendant  guilty  of 
the  principal  offense  charged,  or  of  an  as- 
sault with  intent  to  commit  murder  in  the 
second  degree,  or  of  an  assault  with  an  intent 
to  commit  manslaughter;  that  the  specific  In- 
tent charged  must  be  proved  as  laid;  and 
that,  when  the  evidence  establishes  an  In- 
tent to  commit  murder  in  the  second  degree 
or  manslaughter,  there  is  a  fatal  variance, 
and  the  prosecution  must  fail.  We  think  the 
instruction  is  sustained  by  the  great  weight 
of  authority  as  well  as  the  better  reasoning. 
State  V.  Throckmorton,  53  Ind.  354;  Beck- 
with  V.  People,  26  111.  500;  State  t.  Gummell, 
22  Minn.  01;  State  v.  Baldrldge,  106  Mo.  319, 
16  S.  W.  800;  People  v.  Odell,  1  Dak.  199,  46 
N.  W.  601;  Nelson  v.  People,  23  N.  Y.  293; 
McClaIn,  Cr.  Law,  271.  It  Is  unquestionably 
true  that  the  specific  felonious  Intent  must  be 
set  out  In  the  Information,  section  10  of  the 
declaration  of  rights  securing  to  the  defend- 
ant the  right  to  demand  "the  nature  and 
cause  of  the  accusation"  against  him;  and, 
under  the  rule  that  the  proof  must  correspond 
with  the  allegation,  the  prosecution  Is  not 
sustained  by  evidence  which  tends  to  prove 
another  and  different  intent  from  the  one 
charged.  But  it  Is  evident  that  In  charging 
an  intent  to  commit  murder  In  the  first  degree 
there  is  necessarily  included  «  charge  of  In- 
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tent  to  commit  murder  In  the  second  degree 
and  voluntary  manslaughter.  Under  our 
statute,  murder  In  the  first  degree,  murder 
In  the  second  degree,  and  manslaughter  each 
Involves  a  felonious  killing.  To  constitute 
the  first,  it  must  be  done  with  premeditated 
malice;  the  second  is  a  killing  with  malice, 
but  with  the  element  of  premeditation  omit- 
ted; while  In  voluntary  manslaughter  there 
Is  an  Intentional  killing,  but  without  any  ele- 
ment of  malice  or  premeditation.  It  is  there- 
fore evident,  we  think,  that  the  intent  to  com- 
mit murder  in  the  second  degree  is  specifical- 
ly and  sufliciently  charged  in  the  Information, 
and  proof  of  such  intent  fitted  the  allega- 
tion. And  so  of  intent  to  commit  manslaugh- 
ter. Proof  cannot  be  made  of  assault  with 
intent  to  commit  murder  in  the  first  degree 
which  does  not  at  the  same  time  fm-nish  ap- 
propriate and  suttlcient  evidence  to  sustain  a 
verdict  for  the  lower  or  included  offenses  of 
assault  with  intent  to  commit  murder  In  the 
second  degree  and  manslaughter.  Section 
5389,  Uev.  St.  Wyo.  18t)9,  provides  that,  "up- 
on an  indictment  for  an  offense  consist- 
ing of  different  degrees,  the  Jury  may  find 
the  defendant  not  guilty  of  the  degree  char- 
ged, and  guilty  of  any  degree  Inferior  there- 
to." But  counsel  contend  that  this  is  no  au- 
thority in  the  premises,  for  the  reason  that 
assault  with  Intent  to  commit  murder  in  the 
first  degree,  murder  in  the  second  degree,  and 
manslaughter  are  not  degrees  of  the  same  of- 
fense, but  separate  offenses  of  the  same  de- 
gree, and  punishable  in  the  same  way.  Our 
statutes  upon  the  subject  are  taken  from  In- 
diana, and  the  supreme  court  of  that  state, 
construing  the  section  in  question,  say  that 
"a  party  indicted  for  an  assault  or  assault 
and  battery  with  intent  to  commit  murder  in 
the  first  degree  may,  if  the  evidence  justify 
it,  be  convicted  of  the  assault  or  assaidt  and 
battery  with  intent  to  commit  murder  in  the 
first  or  second  degree  or  to  commit  man- 
slaughter, or  he  may  be  aequitted  of  any  fe- 
lonious intent,  and  found  guilty  of  an  assault 
or  assault  and  battery  only."  State  v.  Throck- 
morton, 53  lud.  356.  And  It  is  evident  that 
the  construction  of  tlie  section  suggested  by 
c-ounst'l  Is  too  narrow;  for  it  is  also  the  only 
express  authority  In  our  statutes  for  a  verdict 
of  manslaughter  under  an  indictment  for  mur- 
der in  the  first  degree.  And  yet  manslaugh- 
ter is  no  more  a  degree  of  murder,  under  our 
law,  than  assault  with  intent  to  commit  man- 
slaughter is  a  degree  of  the  crime  of  as.sault 
with  Intent  to  commit  murder  In  the  first 
degree.  It  Is  not  murder  at  all  in  any  de- 
gree. It  is  simply  an  included  offense,  suf- 
ficiently charged  in  charging  murder. 

But,  independent  of  statute,  the  rule  is 
the  same,  and  the  section  referred  to  Is  mere- 
ly a  declaration  of  the  common-law  rule.  1 
Whart.  Cr.  Law,  384,  C17.  "The  jury  may 
acquit  the  defendant  of  part,  and  find  him 
guilty  of  the  residue.  1  Chit.  Cr.  Law,  637. 
Where  the  accusation  Includes  an  offense  of 
an  inferior  degree,  the  Jury  may  discharge 


the  defendant  of  the  higher  crime,  and  con- 
Vict  him  of  the  less  atrocious.  2  Hale,  203. 
This  rule  applies  in  all  cases  where  the  minor 
offense  Is  necessarily  an  elemental  part  of 
the  greater,  and  when  proof  of  the  greater 
necessarily  establishes  the  minor."  State  v. 
Waters,  39  Me.  65;  Swinney  v.  State,  8 
Smedes  &  M.  584.  And  CUitty  says:  "It  Is 
a  general  rule,  which  runs  through  the  whole 
criminal  law,  that  It  Is  sufllclent  to  prove  so 
much  of  the  Indictment  as  shows  that  the  de- 
fendant has  committed  a  substantive  crime 
therein  specified."  1  Chit.  Cr.  I^w,  ^0. 
The  decision  In  State  v.  White,  as  reported  in 
41  Iowa,  316,  referred  to  by  counsel.  Is  not 
the  law  In  that  state.  The  case  was  rear- 
gued, and  a  contrary  opinion  reached,  which 
was  reported  In  45  Iowa,  323.  The  decision 
in  Morman  v.  State,  2  Oushm.  54,  is  not  au- 
thority in  this  case.  The  defendant  was  In- 
dicted for  an  assault  with  a  deadly  weapon 
with  Intent  to  kill  and  murder  under  a  sec- 
tion of  the  statute  providing  a  penalty  of  10 
years'  Imi)risonmeut  for  that  offense.  He 
was  found  guilty  of  a  mere  assault  with  In- 
tent to  commit  manslaughter,  and  the  court 
held  it  to  be  a  conviction  under  a  different 
section  of  the  statute  of  a  separate  and  dis- 
tinct offense,  for  which  a  penalty  of  not  ex- 
ceeding five  years'  Iniprlsonmeut  was  pre- 
scribed. In  the  case  under  consideration  the 
Information  was  filed  and  the  conviction  had 
under  a  section  of  our  statute  providing  a  pen- 
alty of  not  more  than  fourteen  years  for  an 
assault  or  assault  and  battery  with  intent  to 
commit  a  felony. 

2.  Upon  the  trial  the  defendant  requested  the 
court  to  instruct  the  Jury  that  ho  miglit  under 
the  information  be  found  guilty  of  an  assault 
only,  and  the  refusal  of  the  court  to  give  such 
Instruction  is  assigned  as  error.  There  was 
no  evidence  In  the  case  whatever  upon  w-hlch 
to  base  such  an  instruction.  The  informa- 
tion charged  an  assiiult  and  battery  with  in- 
tent to  commit  mm'der  in  the  first  degree. 
The  evidence  showed  conclusively  that  the  de- 
fendant stabbed  the  prosecuting  witness  with 
a  knife,  making  a  wouud  six  or  seven  inches 
long  from  the  middle  of  the  upper  lip  along 
the  face  and  neck,  cutting  through  the  mus- 
cles of  the  face  and  the  facial  artery,  and  just 
escaping  the  jugular  vein.  If  guilty  at  all, 
he  was  guilty  of  an  assault  and  battery. 
There  was  no  evidence  of  a  simple  assiiult 
The  judge  of  Uie  trial  court  charged  the  jury 
as  required  by  statute,  giving  such  instruc- 
tions as  jseemcd  to  him  applicable  to  the  facts 
of  tlxe  case.  They  contained  correct  state- 
ments of  the  law,  and  substantially  covered 
the  evidence.  The  defendant  claimed  that 
the  blow  was  struck  In  self-defense.  Con- 
sidering the  character  of  the  defense,  the 
deadly  nature  of  the  weapon  used  and  the 
wound  inflicted.  If  the  defendant  desired  an 
instruction  upon  the  theory  that  his  offense, 
if  any,  was  assault  and  battery  merely,  he 
should  have  requested  It.  Not  having  done 
so,  there  Is  nothing  In  the  record  to  Indicate 
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that  he  objected,  or  preserved  any  exception, 
to  the  omission.  So  that,  if  it  be  admitted  tl«t 
such  an  instruction  would  liave  been  prop- 
er under  the  evidence,  there  is  nothing  l)efore 
this  court  for  its  action.  The  Judgment  will 
be  attlnned.    Judgment  nflBnned. 

rOTTEU,  C.  J.,  and  KNIGHT,  J.,  concur. 


NE-SBITT  et  al.  t.  NORTHERN  PAC.  RY. 
CO. 
(.Siiprcuie  Court  of  'Washiugton.     May  24, 
liKK>.) 
DEATH— ACTION— PERSONS  ENTITLED  TO  SUE. 
•_'  Hill's  Ann.  ?t.  &  Codes,  S  laS,  providing 
that,   where  a  person's  death  is  caused  by  the 
wroni?ful  act  of  another,  the  decedent's  heirs  or 
|M'r.sunal    representatives   may   maintain   an   ac- 
tion ajrainst  the  person  liable,  does  not  authorize 
the  ui.'iintonance  of  nn  action  by  a  mother  for 
the  wninRful  death  of  a  son  who  was  more  than 
21  years  of  ajre  ut  the  time  of  his  death,  since 
the    words   "heirs   or   pt^rsonal    representatives" 
include  only  the  wido.w  and  children. 

Appeal  from  superior  court,  Spokane  cotin- 
ty;   William  E.  Richardson,  Judge. 

Action  by  Lillle  M.  Nesbitt  against  the 
Northern  I'adfic  Railway  Company.  From 
a  judgment  su!<tainlng  a  demurrer  to  the  com- 
plaint, defendant  appeals.    AtBrmed. 

Blake  &  Port,  for  appellant.  Stephens  & 
Bunn,  for  respondent. 

PER  CURIAM.  The  appellant,  who  was 
plaintiff  below,  brought  this  action  against 
the  respondent  to  recover  damages  for  the 
death  of  her  son,  who  was  killed  while  in  the 
performance  of  bis  duty  as  an  employ6  of  the 
respondent.  The  decedent  was  over  21  years 
of  age  at  the  time  the  Injury  occurred  which 
resulted  in  his  death.  A  demurrer  to  the 
complaint  was  sustained  by  the  court  below, 
and.  on  the  appellant's  eleethig  to  stand  up- 
on the  complaint.  Judgment  for  costs  and  of 
dismissal  against  her  was  entered.  It  is 
conceded  that  the  case  falls  within  the  rules 
announced  by  this  court  in  the  eases  of  Hed- 
rick  V.  Navigation  Co.,  4  Wash.  400,  30  Pac. 
714,  and  Noble  v.  City  of  Seattle,  1»  Wash. 
133,  32  Pac.  1013,  40  L.  R.  A.  822,  and  that, 
If  these  cases  are  to  be  adhered  to,  the  Judg- 
ment of  the  lower  court  must  be  affirmed. 
We  are  asked  to  either  modify  the  former 
case  or  overrule  the  latter,  but  a  careful  re- 
view of  the  argument  of  the  learned  counsel 
for  the  appellant  has  failed  to  convince  ns 
that  either  of  these  cases  is  so  far  wrong 
In  principle  as  to  warrant  us  in  changing  or 
modifying  the  rules  announced  therein.  The 
Judgment  is  affirmed. 


STATE  ex  rel.  STERLING  TIMBER  00.  T. 

JENKINS,  Secretary  of  State. 

(Supreme  Court  of  Washington.    May  18,  1900.) 

POREION    CORPORATIONS— LICENSE    PERIOD- 
CALENDAR  YEAR— MANDAMUS. 

Under  Laws  1807,  p.  135,  c.  70,  §  5,  impos- 
ing an  annual  Ucenae  fee  on  foreign  corpora- 


tions, to  be  paid  on  or  before  July  1st,  the  peri- 
od for  which  such  license  is  granted  begins  on 
July  Isl.  and  not  at  the  creation  of  the  coriwra- 
tion  or  the  hoKinuing  of  the  calendar  year;  and 
mandamus  will  not  lie  to  compel  issue  of  such 
license  for  a  calendar  year. 

Ai)plIcation  by  the  state  of  Washington, 
on  the  relation  of  the  Sterling  Timber  Com- 
pany, for  a  writ  of  mandate  to  compel  Will 
D.  Jenkins,  secretary  of  state,  to  issue  a  li- 
cense.   Writ  denied. 

Charles  E.  Shepard,  for  relator.  Thomas 
M.  Vance,  for  respondent. 

PEIi  CURIAM.  This  was  an  original  ap- 
plication for  a  writ  of  mandate  directed  to 
the  respondent,  as  secretary  of  state,  requir- 
ing him  to  Issue  an  annual  corporate  license 
to  the  relator  for  the  calendar  year  1805). 
The  case  calls  for  a  construction  of  section 
5,  c.  70,  p.  135,  Sess.  Laws  1897,  which  is  as 
follows:  "Every  corporation  Incorporated 
under  the  laws  of  this  state,  and  every  for- 
eign corporation  having  its  articles  of  incor- 
poration on  file  in  the  office  of  the  secretary 
of  state  shall,  on  or  before  the  first  day  of 
July  of  each  and  every  year,  pay  to  the  sec- 
retary of  state,  for  the  use  of  the  state,  the 
following  license  fees:  Every  corporation 
having  a  capital  stock,  ten  dollars.  Every 
corporation  falling  to  pay  the  said  annual 
license  fee,  on  or  before  the  first  day  of  July 
of  each  and  every  year,  and  desiring  to  pay. 
the  same  thereafter,  and  before  the  first  day 
of  January  next  following,  shall  pay  to  the 
secretary  of  state,  for  the  use  of  the  state. 
In  addition  to  the  said  license  fee,  the  follow- 
ing further  fee,  as  a  penalty  for  such  failure: 
Every  corporation,  two  dollars  and  fifty  cents. 
Every  corporation  failing  to  pay  the  said  li- 
cense fees  and  penalties  on  or  before  the 
thirty-first  day  of  December  of  any  year  shall 
forfeit  the  sum  of  five  dollars  for  every  day 
which  it  shall  continue  to  do  business  as  a 
corporation,  after  said  date,  to  be  recovered 
in  an  action  in  any  court  of  competent  Juris- 
diction." The  point  to  be  decided  is,  when 
does  the  "year"  referred  to  in  the  section 
begin?  One  of  three  constructions  must  be 
given:  First,  a  year  beginning  on  the  date 
when  the  coriwratlon  is  created;  second,  a 
year  beglnnhig  on  July  1st;  third,  the  cal- 
endar year.  The  practice  heretofc»«  prevail- 
ing in  the  department,  and  the  one  contend- 
ed for  by  the  respondent,  is  that  the  license 
runs  from  the  year  beginning  on  July  Ist; 
while  the  relator's  contention  is  that  the  li- 
cense should  be  for  a  calendar  year.  The 
language  of  the  section  is  somewhat  vague 
and  uncertain,  but  we  are  of  the  opinion 
that  the  department  has  adopted  that  con- 
struction which  better  comports  with  the  ob- 
ject sought  to  be  attained  in  the  passage  of 
the  act,  and  the  public  convenience.  It  will 
be  observed  that  the  sectlMi  directs  that  pay- 
ment shall  be  made  by  July  1st,  and  it  is 
only  reasonable  to  infer  therefrom  that  it 
was  also  Intended  that  the  period  for  which 
the  license  Is  granted  should  begin  at  that 
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time.  We  think  the  Interpretation  placed  np- 
on  It  by  the  department  Is  reasonable,  and 
are  not  convinced  that  the  construction  con- 
tended for  by  the  relator  Is  Justified  by  the 
language  of  the  act.    The  writ  will  be  denied. 


I/ONG  V.   PIERCE   COTJNTT. 

(Supreme  Court  of  Washington.    April  7,  1900.) 

COUNTIES— BUILDING  CONTRACT— ESTOPPEl.— 
AUTHORITY  OF  COMMISSIONERS— REKJORDS— 
EVIDENCE— INSTRUCTIONS  —  EXTRA  WORK- 
ARCHITECT'S  CERTIFICATE. 

1.  Where  plaintifiTs  contract  with  defendant 
county  to  erect  a  court  house  proviiled  that 
plaintiff  should  be  paid  for  nil  extra  work  done 
at  the  request  of  the  architects,  if  notice  of 
claims  therefor  was  Kiven  to  the  architects  with- 
in 10  days  after  beginning  such  work,  parol 
evidence  that  at  a  regular  meeting  of  the  board 
of  county  commis-siouers,  at  which  all  were 
present,  it  was  orally  agreed  between  plaintiff 
and  the  commissioners  that  the  provisions  rela- 
tive to  written  notice  and  requests  were  aban- 
doned, and  that  plaintiff  should  be  paid  for  all 
extra  work  and  material  either  at  the  request  of 
the  architects  or  the  county's  superintendent, 
which  agreement  was  not  recorded  by  the  com- 
missioners as  required  by  Ballinger's  Ann.  Codes 
&  St.  S  356,  was  admissible,  since  such  section 
does  not  declare  such  proceedings  void  if  not 
recorded,  and  hence  their  contract  might  be 
shown  by  parol  evidence. 

2.  Where  plaintiff  sued  for  extra  work  and 
materials  under  a  county  contract,  evidence  that 
certain  provisions  had  been  abandoned  by  agree- 
ment between  plaintiff  and  the  county  commis- 
sioners should  not  be  exclude-l  on  the  ground 
that  no  consideration  for  such  abandonment  was 
shown,  since  the  original  consideration  attached 
to  and  supported  the  modified  contract. 

3.  Where  plaintiff  had  a  contract  for  the  erec- 
tion of  a  court  house,  which  provided  that  the 
building  should  be  completed  on  a  certain  date, 
or  plaintiff  should  forfeit  $75  a  day  for  each  day 
thereafter  until  completion,  and  the  count/ 
should  furnish  plaintiff  the  lines  and  levels  for 
the  foundation  before  a  certain  d-ite,  which 
was  prior  to  the  date  of  the  contract,  and  the 
county  failed  to  do  so  for  eight  days  after  such 
date,  the  provision  as  to  the  penalty  was  inop- 
erative, since  plaintiff,  on  entering  on  the  work 
after  a  breach  of  the  condition  precedent,  only 
obligated  himself  to  finish  the  building  within  a 
reasonable  time. 

4.  Where  a  building  contract  iMrovided  that, 
in  event  of  any  doubt  or  question  arising  re- 
specting the  true  meaning  of  the  specifications, 
reference  should  be  had  to  the  architects,  whose 
decision  thereon,  "being  just  and  impnrtial," 
should  be  final  and  conclusive,  it  was  error,  in 
a  suit  by  the  contractor  for  extra  work  and  ma- 
terials, to  charge  that  the  architect's  decision  aa 
to  the  value  of  extra  work  was  final  and  con- 
clusive. 

5.  Where  ptaintifTs  contract  to  erect  a  court 
house  authorized  the  county  to  make  such  al- 
terations in  the  plans  as  It  might  desire,  as  the 
w^ork  progressed,  and  provided  that  the  architect 
should  place  a  valuation  on  the  work  added  or 
omitted,  but  that,  if  the  contractor  did  not 
agree  to  such  valuation,  he  should  proceed  with 
the  work  on  a  written  order  of  the  architects, 
and  the  question  of  the  plan  be  submitted  to 
arbitrators,  such  an  order  was  not  a  prerequisite 
to  plaintiff's  recovery  for  extra  work  not  called 
for  in  the  specifications,  but  required  by  the 
detailed  plans  subsequently  furnished  by  the  ar- 
chitects. 

(5.  Where  a  building  contract  provided  that,  in 
case  of  any  doulit  as  to  the  meaning  of  the 
plans  or  specifications,  the  questions  should  be 


submitted  to  the  ardiltects,  whoae  decision,  "be- 
ing just  and  impartial,"  should  be  final  and  con- 
clusive, and  plaintiff  claimed  a  quantity  of  work 
done  to  have  been  extra  work,  in  that  it  was 
required  by  the  detailed  plans,  the  question 
whether  the  architects'  decisions  on  such  ques- 
tion were  just  and  impartial  was  for  the  jury. 

7.  Where  a  contract  for  a  building  provided 
that  the  contractor  should  make  claim  in  writ- 
ing to  the  architects  for  any  extra  work  or  ma- 
terials furnished,  it  was  error  to  refuse  to  admit 
In  evidence,  in  a  suit  by  the  contractor  for  ex- 
tra work,  letters  written  by  him  to  the  archi- 
tects, claiming  certain  work  as  extra,  where  the 
letteiB  were  sufficiently  specific  to  inform  them 
that  the  work,  as  claimed  by  the  contractor, 
was  to  be  extra. 

8.  Where  plaintiff,  having  a  contract  to  bnild 
a  court  honse,  notified  the  architects  that  the 
building  was  ready  for  occupancy,  and  they  re- 
fused to  give  the  final  certificate  of  completion 
on  tlie  ground  that  the  buililing  had  not  been 
completed  according  to  the  plans,  and  the  con- 
tractor claimed  for  extra  work,  and  an  agree- 
ment was  executed  whereby  the  county  was  to 
go  into  occupancy  of  the  building,  and  the  coun- 
ty and  the  contractor  were  to  submit  a  state- 
ment of  their  respective  claims  within  eight 
days,  which  agreement  provided  that  the  county 
occupied  such  building  subject  to  its  right  to 
claim  damages  for  any  work  done  or  materials 
used  in  said  building  not  In  accordance  with  the- 
specifications,  and  any  other  claims  for  nonper- 
formance set  forth  in  the  statement  to  be  fur- 
nished, the  county  was  not  confined  to  defects 
not  set  forth  in  the  architect's  statement. 

9.  AVhere,  on  completion  of  a  court  house,  the 
county  contended  it  was  not  finished  in  accord- 
ance with  the  plana,  and  an  agreement  was 
made  that  the  coanty  should  occupy  the  build- 
ing without  waiver  of  such  claims,  the  agree- 
ment did  not  waive  the  county's  right  to  insist 
that  the  contractor  could  not  recover  for  extra 
work  without  showing  that  he  had  made  an 
agreement  in  writing  with  the  architects  there- 
for within  10  days  of  the  beginning  of  such 
work,  as  required  by  the  contract. 

10.  Where  a  building  contract  provided  that, 
in  case  of  any  doubt  or  Question  as  to  the  plana 
and  specifications,  the  decision  of  the  architects, 
being  just  and  impartial,  should  be  conclusive, 
and  prior  to  the  commencement  of  the  work 
the  architects  delivered  to  the  county  a  bond 
that  they  would  keep  the  cost  of  the  building 
below  a  certain  figure,  if  the  contractor  did  not 
know  of  the  bond  at  the  time  of  making  the 
contract  the  provisions  as  to  the  conclusiveness 
of  the  architects'  decision  would  be  of  no  ef- 
fect. 

11.  Where  a  building  contract  provided  that 
all  the  walls  of  the  building  should  be  of  Wil- 
keson  stone,  and  the  contractor  claimed  damages 
by  reason  of  the  fact  that  the  architects  bad 
refused  to  allow  him  to  procure  stone  from  any 
quarry  save  a  certain  one,  and  it  appeared  that 
the  quarry  was  the  only  one  open  at  the  time- 
the  contract  was  made,  it  was  error  to  charge 
that  the  county  bad  a  right  to  restrict  the  con- 
tractor to  procuring  stoue  from  the  single  quar- 
ry open  at  the  time  the  contract  was  entered 
into,  since  he  had  a  right  to  procure  the  stone 
from  wherever  a  suitable  quality  was  to  be 
found. 

12.  Where  the  board  of  county  commissioaerg. 
wrote  a  contractor  that  they  were  willing  to 
settle  with  him  for  the  construction  of  the  court 
'ousp  on  the  basis  of  a  sum  stated  In  the  letter, 
the  letter  should  have  been  admitted  in  evidence; 
it  not  ap[K-uriiig  on  its  face  to  have  been  an  of- 
fer of  compromise. 

Appeal  from  superior  court.  Pierce  county; 
Thomas  Carroll.  Judge. 

Action  by  John  T.  Long  against  Pierce 
county.  From  a  judgment  In  favor  of  defend- 
ant, plaintiff  appeals.    Keversed. 
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SuUlTan  &  GhriBtian, .  for  appellant. 
George  H.  Walker,  Walker  &  Fitch,  and  Joliu 
A.  Sbacklcford,  for  respondent 

FULLERTON,  J.  On  the  10th  day  of 
September,  1800,  the  appellant  and  respond- 
ent entered  Into  a  written  contract,  by  the 
terms  of  which  the  appellant  agreed  to  fur- 
nish all  the  necessary  materials,  and  erect 
and  finish  for  the  respondent  a  court  bouse 
and  Jail,  for  the  consideration  of  $270,000. 
The  contract  provided  that  the  work  should 
he  performed  under  the  direction  and  to  the 
satisfaction  of  Proctor  &  Dennis,  architects, 
acting  as  agents  of  the  respondent,  who 
should,  "as  the  work  proceeds,"  furnish  esti- 
mates of  the  value  of  the  work  done  and  ma- 
terial furnished,  upon  which  the  contractor 
was  to  be  paid  85  per  cent,  of  the  value  of 
same;  and,  upon  the  completion  of  the  build- 
ing to  the  satisfaction  of  the  architects,  they 
were  to  so  certify,  and  final  payment  was 
thereupon  to  be  made  to  the  contractor.  The 
•contract  contained  the  following  clauses:  "(2) 
Should  it  appear  that  the  work  hereby  intend- 
«d  to  be  done,  or  any  of  the  matters  relative 
thereto,  are  not  sufllclently  detailed  or  ex- 
plained on  the  said  drawings  or  in  the  said 
specifications,  the  contractor  shall  apply  to 
the  architects  for  such  further  drawings  or 
explanations  as  may  be  necessary,  and  shall 
conform  to  the  same,  as  part  of  this  contract, 
ao  far  as  they  may  be  consistent  with  the 
original  drawings;  and,  in  event  of  any  doubt 
or  question  arising  respecting  the  true  mean- 
ing of  the  drawings  or  specifications,  refer- 
ence shall  be  made  to  the  architects,  whose  de- 
cision thereon,  being  just  and  Impartial,  shall 
be  final  and  conclusive.  It  is  mutually  un- 
derstood and  agreed  that  all  drawings,  plans, 
and  specifications  are  and  remain  the  prop- 
erty of  the  architects.  (3)  Should  any  alter- 
ations be  required  in  the  work  shown  or  de- 
scribed by  the  drawings  or  specifications,  a 
fair  and  reasonable  valuation  of  the  work 
added  or  omitted  shall  be  made  by  the  archi- 
tects, and  the  sum  herein  agreed  to  be  paid 
for  the  work  according  to  the  original  speci- 
fication shall  be  increased  or  diminished  as 
the  case  may  be.  In  case  such  valuation  is 
not  agreed  to,  the  contractor  shall  proceed 
with  the  alteration,  upon  the  written  order 
of  the  architects,  and  the  valuation  of  the 
work  added  or  omitted  shall  be  referred  to 
three  (3)  arbitrators,  no  one  of  whom  shall 
have  been  personally  connected  with  the 
work  to  which  these  presents  refer,  to  be 
appointed  as  follows:  One  by  each  of  the 
parties  to  this  contract,  and  the  third  by  the 
two  thus  chosen,— the  decision  of  any  two  of 
whom  shall  be  final  and  binding,  and  each 
of  the  parties  hereto  shall  pay  one-half  of 
the  expense  of  such  reference.  (4)  The  con- 
tractor shall,  within  twenty-four  hours  after 
receiving  written  notice  from  the  architects 
to  that  effect,  proceed  to  remove  from  the 
grounds  or  building  all  materials  condemned 
by  them,  whether  worked  or  unworked,  or 


take  down  all  portions  of  the  work  which 
the  architects  shall  condemn  as  unsound  or 
improper,  or  as  in  any  way  failing  to  con- 
form to  the  drawings  and  specifications,  and 
to  the  conditions  of  this  contract  The  con- 
tractor shall  cover,  protect,  and  exercise  due 
diligence  to  secure  the  work  from  injury,  and 
all  damage  happening  to  the  same  by  his 
neglect  shall  be  mode  good  by  him."  "(6) 
The  contractor  shall  and  will  proceed  with, 
the  said  work,  and  every  part  and  detail 
thereof,  in  a  prompt  and  diligent  manner,  and 
shall  and  will  wholly  finish  the  said  work 
according  to  the  said  drawings  and  ^edfi- 
cations  and  this  contract  on  or  before  the  fif- 
teenth day  of  September  In  the  year  one  thou- 
sand eight  hundred"  and  ninety-two:  provided, 
that  possession  of  the  premises  be  given  the 
contractor,  and  lines  and  levels  of  the  build- 
ing furnished  him,  on  or  before  the  15tb  day 
of  September  In  the  year  one  thotisand  eight 
hundred  and  ninety;  and  in  default  thereof 
the  contractor  shall  pay  to  the  owner  seventy- 
five  dollars  for  every  day  thereafter  that  the 
said  work  shall  remain  unfinished,  as  and 
for  liquidated  damages.  (7)  Should  the  con- 
tractor be  obstructed  or  delayed  In  the  pros- 
ecution or  completion  of  the  work  by  the  n^- 
lect,  delay,  or  default  of  any  other  contractor, 
or  by  any  alteration  which  may  be  required 
In  the  said  work,  or  by  any  damage  wbidi 
may  happen  thereto  by  fire,  or  by  the  unusn- 
al' action  of  the  elements  or  otherwise,  or  by 
the  abandonment  of  the  work  by  the  employes 
through  na  default  of  the  contractor,  then 
there  shall  be  an  allowance  of  additional  time 
beyond  the  date  set  for  the  completion  of  the 
said  work;  but  no  such  allowance  shall  be 
made  unless  a  claim  is  presented  In  writing 
at  the  time  of  such  obstruction  or  delay.  The 
architects  shall  award  and  certify  the  amount 
of  additional  time  to  be  allowed,  in  which 
case  the  contractor  shall  be  released  from 
the  payment  of  the  stipulated  damages  for 
the  additional  time  so  certified,  and  no  more. 
The  contractor  may  appeal  from  such  award 
to  arbitrators  constituted  as  provided  In  arti- 
cle 3  of  this  contract"  "(14)  It  is  further 
mutually  agreed  between  the  parties  hereto 
that  no  certificate  given  or  payment  made 
under  this  contract  except  the  final  certifi- 
cate or  final  payment,  shall  be  conclusive  evi- 
dence of  the  performance  of  this  contract 
either  wholly  or  in  part,  against  any  claim 
of  the  owner,  and  no  payment  shall  be  con- 
strued to  be  an  acceptance  of  any  defective 
work." 

On  entering  into  the  contract  the  appellant 
proceeded  with  the  work,  and  on  the  8th  day 
of  May,  1803,  notified  the  architects  that  the 
building  was  ready  for  their  acceptance.  The 
architects  refused,  on  the  ground  that  the 
building  had  not  been  completed  in  accord- 
ance with  the  contract  to  Issue  the  final  cer- 
tificate. After  some  controversy,  and  for  the 
purpose  of  settling  their  differences,  the  ap- 
pellant and  respondent  entered  into  a  sup- 
plemental agreement  dated  the  21st  day  of 
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June,  1803,  wblch  recited  that  the  appellant 
claimed  that  he  had  fully  completed  hla  con- 
tract; that  some  question  had  arisen  between 
the  parties  as  to  the  construction  and  interpre- 
tation of  the  plans  and  specifications,  and 
as  to  whether  or  not  the  building  had  been 
completed  In  accordance  therewith;  that,  not- 
withstanding the  conflicting  claims  between 
the  parties,  the  building  was  In  a  situation  for 
occupancy  and  at  least  partial  use  by  the  re- 
spondent; "that  It  is  desired  by  all  parties 
hereto  to  expedite  the  settlement  of  all  court- 
house matters,  and  lessen  the  expense  of  all 
parties  to  such  settlement,  and  establish  the 
claims  of  the  first  party  for  damages  for  non- 
performance, and  those  of  the  second  party 
for  extras,  and  all  other  claims  that  may  Just- 
ly arise  on  behalf  of  either  of  said  parties 
under  said  contract  and  matters  pertaining 
thereto,"— and  proceeds  in  part  as  follows: 
"Now,  therefore.  It  is  agreed  by  all  parties 
hereto  that  the  party  of  the  first  part  shall 
have  the  right  to  use  and  occupy  any  and  all 
portions  of  said  court  house;  that  such  occu- 
pation and  use  by  said  party  of  the  first  part 
shall  not  prevent  the  party  of  the  second  part 
from  completing  or  finishing  any  parts  or 
portion  of  said  court  bouse  that  may  be  as- 
certained to  be  incomplete,  and  the  second 
party  desh-es  to  complete.  It  Is  further  dis- 
tinctly understood  and  agreed  by  all  parties 
hereto  that  such  possession  and  use  shall  not 
In  any  way  be  an  acceptance  of  such  court 
house,  or  any  part  or  portion  Uiereof,  as  be- 
ing constructed  and  completed  in  accordance 
with  the  conditions  of  said  contract  and  the 
plans  and  specifications  belonging  thereto, 
nor  shall  the  delivery  thereof  be  construed  to 
be  a  waiver  on  behalf  of  the  party  of  the  sec- 
ond part  of  any  rights  or  claims  for  com- 
pensation under  said  contract  or  for  extras 
added  thereto,  but  that  all  matters  in  dis- 
pute between  the  parties  hereto  as  to  the 
completion  or  constrm-tlon  In  accordance  with 
the  contract,  and  the  damages  for  the  failure 
to  so  eonstnict,  and  all  manner  of  claims  by 
the  party  of  the  first  part  for  nonperformance 
of  said  contract,  or  any  claims  for  extra  com- 
pensation, or  any  claims  that  the  party  of 
the  second  part  may  have  under  said  con- 
tract, shall  in  no  way  be  affected  by  such  oc- 
cupation and  use,  but  shall  be  left  for  fur- 
ther and  final  settlement  hereafter:  provided 
that,  for  the  further  expediting  the  final  set- 
tlement of  all  matters,  it  Is  agreed  that  each 
of  the  parties  hereto  furnish  the  other,  within 
eight  days  from  the  date  hereof,  a  full  and 
complete  statement  of  all  their  claims  under 
said  contract,  or  connected  therewith,  to  wit: 
The  party  of  the  first  part  shall,  through  Its 
architects,  furnish  the  party  of  the  second 
part  a  full  statement  of  those  matters  in  con- 
nection with  the  said  court  house  claimed  by 
them  to  be  Incomplete,  or  not  In  accordance 
with  the  contract,  plans,  and  speclllcations, 
the  particulars  thereof,  and  the  damages  re- 
sulting therefrom,  with  all  other  claims  on 
behalf  of  said  first  party  for  nonperformance 


of  said  contract,  together  with  each  extras 
as  are  admitted  to  be  allowed  by  the  party 
of  the  first  part.  The  party  of  the  second 
part  shall  furnish  to  the  party  of  the  first 
part  an  Itemized  statement  of  bis  claim  for 
extras  under  said  omtract,  the  value  thereof, 
with  the  authority  for  performing  or  furnish- 
ing such  extras,  together  with  any  other 
claims  that  he  may  have  under  said  contract. 
It  is  further  agreed  that  if,  within  thirteen 
days  after  the  above  statements  have  been 
furnished  to  the  respective  parties  hereto,  no 
amicable  settlement  has  been  arrived  at  by 
said  parties,  that  either  of  said  parties  shall 
have  the  right  to  apply  to  the  courts  for  an 
adjudication  thereof.  •  •  •  And,  If  said 
statement  is  filed  as  aforesaid  by  the  said 
party  of  the  first  part  within  said  time,  then 
such  statement  made  by  said  architect  shall 
be  considered  as  a  final  certificate  by  them 
that  the  building  is  completed  to  their  satis- 
faction, except  as  to  those  matters  enumerat- 
ed in  their  said  statement  furnished  as  afore- 
said; and  then,  if  the  parties  hereto  do  not 
reach  an  amicable  adjustment  within  the  said 
thirteen  days,  the  party  of  the  second  part 
shall  have  the  right  to  have  the  said  matters 
in  dispute  adjudicated  in  the  courts  without 
further  certificate  from  said  architects,  pro- 
vided party  of  the  second  part  shall  have 
filed  his  said  statement;  the  party  of  the 
first  part  herein,  filing  the  said  statement  as 
aforesaid,  being  considered  to  have  accepted 
the  said  building  subject  to  its  rights  to  claim 
damages  for  any  work  done  or  materials  used 
in  said  building  claimed  by  them  not  to  be 
in  accordance  with  tlie  original  plans  and 
spodflcatlons,  and  any  other  claims  for  non- 
performance set  forth  in  such  statement.  It 
Is  also  expressly  agreed  that  all  demurrage 
claimed  by  the  party  of  the  first  part  against 
the  party  of  the  second  part  because  of  the 
delay  in  the  completion  of  said  building  is 
waived  from  time  of  signing  this  contract 
and  entering  Into  possession  thereunder.  And 
the  said  party  of  the  second  part  shall  not 
be  concluded  from  showing  that  he  was  en- 
titled to  an  extension  of  time  in  which  to 
complete  the  said  building  beyond  the  thne 
prcseiibcd  In  the  said  original  contract  be- 
cause of  the  fact  that  the  architect  has  not 
awarded  and  certified  the  amount  of  addi- 
tional time  which  might  be  allowed  under 
said  contract  as  to  any  extension  of  time 
clahned  by  the  said  party  of  the  second  part, 
and  he  shall  have  the  right  to  adjudicate  such 
matters  in  court,  the  same  as  if  there  was 
no  provision  In  said  contract  for  an  appeal 
from  the  architects  on  such  questions  to  arbi- 
trators, as  provided  In  article  3  of  the  orlg- 
hial  contract." 

Within  the  time  limited  in  the  supplement- 
al agreement,  each  of  the  parties  thereto 
made  out  and  served  upon  the  other  their 
claims  required  l)y  its  terms;  and  after  en- 
deavoring to  reach  a  settlement,  and  falling 
therein,  tlie  apiMjllant  instituted  the  present 
action.    In  bis  complaint  the  appellant  al- 
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leged  the  execution  of  the  foregoing  con- 
tracts, and  his  compliance  therewith;  that 
the  building  was  not  completed  until  about 
the  29th  day  of  May,  1893,  because  of  varl- 
ous  delays,  which  he  enumerated;  that  at 
the  request  of  the  respondent,  and  under  the 
direction  of  the  architects,  he  furnished  a 
large  amount  of  extra  materials  and  per- 
formed extra  work  to  the  value  of  $73,147.76; 
that  the  respondent  waived  orally  and  In 
writing  that  part  of  the  original  contract 
which  required  him  to  make  a  claim  for  ad- 
ditional or  extra  work  within  10  days  of  the 
beginning  of  such  work,  and  also  those  pro- 
visions of  the  contract  which  required  appel- 
lant to  furnish  In  writing  a  claim  for  such 
add.:ional  work  and  extras;  that  the  archi- 
tects were,  and  that  each  of  them  was,  pecu- 
niarily interested  In  the  result  of  the  con- 
tract, for  the  reason  that  they  had,  as  prin- 
cipals, with  others  as  sureties,  prior  to  the 
commencement  of  said  work,  executed  a  bond 
to  the  respondent  in  the  sum  of  $25,000,  con- 
ditioned that  the  building,  completed,  should 
not  cost  respondent  to  exceed  $300,000,  and 
that  he  had  no  knowledge  of  the  execution 
of  said  bond  at  the  time  he  entered  into  the 
original  contract  with  the  respondent,  agree- 
ing to  submit  matters  of  differences  that 
might  arise  between  them  to  the  decision  of 
the  architects;  that  the  architects  unjustly, 
arbitrarily,  and  wrongfully  refused  to  allow 
him  reasonable,  fair,  or  just  compensation 
for  his  extra  work  and  materials;  and  that 
be  demanded  arbitration  upon  all  of  said 
matters,  as  provided  in  the  contract,  but  that 
Bald  architects,  for  and  with  the  intention  of 
defrauding  and  injuring  him,  refused  to 
submit  any  of  such  matters  to  arbitrators. 
He  further  alleged  that  he  was  required  by 
the  respondent  and  its  architects  to  procure 
the  Wllkeson  stone,  required  by  the  plans 
and  spcuiflcations  to  be  used  in  the  construc- 
tion of  said  building,  from  one  firm,  and 
that  the  respondent  refused  for  a  long  time 
to  allow  him  to  get  Wllkeson  stone  from  any 
other  firm,  although  the  Wllkeson  stone 
which  he  ofTered  and  was  ready  to  furnish 
was  equal  to,  and  of  the  same  quality  as,  the 
Wllkeson  stone  the  architects  had  already 
permitted  appellant  to  use  in  the  construc- 
tion of  the  building,  and  that  by  reason  of 
these  acts  on  the  part  of  respondent  he  was 
damaged,  because  of  delay  in  the  construc- 
tion of  the  court  house,  and  the  extra  expense 
he  was  put  to,  in  the  sum  of  $20,000.  He 
alleged  that  the  respondent  awarded  other 
parties  contracts  in  connection  with  the  con- 
struction of  the  building  which  be  was  enti- 
tled to  perform,  as  alterations  and  additions, 
by  the  terms  of  the  original  contract,  where- 
by he  was  deprived  of  profits  which  he  would 
reasonably  have  made  in  the  sum  of  $542.82. 
He  also  alleged  a  balance  due  upon  the  orig- 
inal contract  price  of  $23,700.59,  making  a 
total  sued  for  of  $119,397.10.  The  respond- 
ent answered,  putting  In  issue  the  material 
allegations  of  the  complaint;  admitting,  how- 
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ever,  the  execution  of  the  contracts,  and  the 
execution  of  the  bond  by  the  architects. 
Proctor  &  Dennis,  and  alleging  that  the  ap- 
pellant had  knowledge  of  the  execution  of 
such  bond  prior  to  the  execution  of  his  con- 
tract. It  alleged  afflrmatlvely  that  It  had 
paid  the  appellant  upon  the  original  contract 
$250,631.90;  that.  In  compliance  with  the 
terms  of  said  contract  and  supplemental  con- 
tract, the  respondent  caused  to  be  made  by 
the  architects.  Proctor  &  Dennis,  and  fur- 
nished to  appellant,  a  statement  of  the  mat- 
ters In  connection  with  the  court  house  claim- 
ed by  the  aicbitects  to  be  Incomplete,  so  far 
as  it  was  able  to  obtain  at  that  time,  and  the 
damages  resulting  therefrom.  It  set  forth 
a  copy  of  the  architects'  statement,  which 
showed  the  total  amotmt  of  extras  which 
they  had  allowed  to  be  of  the  value  of 
$3,157.70,  and  a  total  of  (Hnissions  of  $5,690.- 
23,  leaving  a  balance  due  the  county  for 
omissions,  over  extras,  of  $2,632.53.  The 
report  further  showed  that  the  contractor 
had  made  changes  and  bad  performed  work 
which  the  architects  claimed  were  not  in 
accordance  with  the  plans  and  specifications, 
for  which  there  should  be  deducted  $12,- 
843.33.  The  architect  Proctor  claimed  for 
demurrage  $0,7.50,  leaving  a  balance  due  the 
contractor  of  $18,067.07.  The  report  was 
not  concurred  in  by  the  other  architect,  Den- 
nis, as  to  the  amount  charged  for  demurrage. 
He  claimed  that  $t6,.15()  should  be  charged 
therefor,  leaving  a  balance  due  the  contract- 
or of  $8,467.07.  The  respondent  further  al- 
leged that  the  architects  had  given  an  erro- 
neous legal  construction  to  the  contract,  as 
to  what  time  should  be  extended  the  appel- 
lant to  complete  the  building,  and  for  omis- 
sions and  extras,  and  alleged  that  certain 
other  items  should  be  allowed  as  credits  to 
It  for  omissions  which  It  enumerated,  mak- 
ing a  total  of  $7,754.28,  and  that  it  was  en- 
titled to  demurrage  for  the  noncompletlon  of 
the  building  for  the  specified  time  from  the 
15th  day  of  September  to  the  0th  day  of 
June,  l.SOC!,  less  eight  days  only,  which  It 
credited  because  It  was  not  "able  to  give  to 
plaintiff  [appellant]  the  lines  and  levels  for 
the  foundation  of  said  building  for  a  period 
of  eight  days  after  It  should  have  done"  by 
the  terms  of  the  original  contract;  the 
amoimt  claimed  for  demurrage  being  $19,125. 
It  also  set  out  a  new  list  of  extras,  giving 
the  appellant  credit  for  $3,830.33,  and.  In  its 
final  summary,  alleged  a  balance  to  be  owing 
from  appellant  to  respondent  of  $3,3.37.41. 
No  judgment  over  was  asked  for  this  sum. 
The  appellant  replied,  putting  in  issue  the 
new  matter  alleged  in  the  answer.  He  ad- 
mitted tiiat  the  lines  and  levels  were  not 
furnished  to  him  by  the  respondent  until 
eight  days  after  they  ought  to  have  been 
furnished,  and  affirmatively  pleaded  that  the 
respondent  did  not  deliver  to  the  appellant 
possession  of  said  premises  at  the  time 
agreed  upon,  nor  before  the  1st  day  of  No- 
vember, 1890,  and  that  respondent  was  es- 
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(opiicd  to  claim  demurrage  because  of  these 
facts.  On  the  issues  made  a  trial  was  bad, 
resulting  in  a  verdict  and  Judgment  for  the 
appellant  in  the  sum  of  $233.43  and  costs. 
From  that  judgment  tliis  appeal  is  taken. 

1.  It  was  sliown  that  the  detail  or  working 
drawiugs  for  the  building  were  prepared  by 
the  architects  after  appehaufs  bid  had  been 
accepted  and  the  contract  entered  into,  and 
that  the  appellant  made  t'.ie  estimates  upon 
which  his  bid  was  based  from  the  plans  and 
specifications  which  alone  were  submitted  to 
him.  The  appellant  contended,  and  bis  evl- 
dence  tended  to  prove,  that  these  detail 
drawings  were  much  more  elaborate  in  de- 
sign than  were  the  original  drawings,  plans, 
and  specifications;  requiring,  not  only  a 
higher  and  more  expensive  class  of  labor, 
but  also  a  more  expensive  and  better  quality 
of  material,  and  necessitating  a  longer  time 
in  which  to  do  the  work.  The  larger  part 
of  api^ellant's  demand  for  extras  is  based 
upon  this  claimed  difference  between  the  de- 
tail drawings  and  the  plans  and  speclflca- 
tlons.  When  the  appellant  offered  evidence 
to  substantiate  his  claim,  the  respondent  ob- 
jected to  its  admission  unless  it  be  first 
shown  ihat  the  work  was  done  In  pursuance 
of  a  written  order  from  the  architects,  and 
that  a  notice  of  the  claim  had  been  made  to 
the  architects,  in  writing,  within  10  days  of 
the  beginning  of  such  work.  The  trial  court, 
conceiving  it  not  within  his  power  to  direct 
the  order  of  proof,  admitted  the  testimony 
after  counsel  for  the  api)ellant  had  promised 
to  show  either  that  a  written  notice  of  the 
claim  was  made,  or  that  such  notice  was 
waived  by  the  respondent  In  pursuance  of 
his  promise  to  show  a  waiver  on  the  part  of 
the  county,  the  appellant  offered  oral  proofs 
tending  to  show  that  at  a  regular  meeting 
of  the  board  of  county  commissioners,  held 
shortly  after  the  commencement  of  the  work, 
nil  the  members  being  present,  it  was  orally 
agreed  between  respondent  and  the  appel- 
lant that  the  provisions  of  the  original  con- 
tract, requiring  the  contractor  to  give  notice 
in  writing  of  all  claims  for  extra  work  within 
10  days  of  the  tieginning  of  such  work,  and 
all  other  provisions  relating  to  notices  in 
writing,  should  be,  and  were,  waived  and 
abandoned,  and  that  appellant  should  be  paid 
for  all  extra  materials  furnished,  and  extra 
labor  performed  by  him,  whether  furnished 
or  performed  at  the  request  of  the  archi- 
tects, or  of  one  William  Box,  whom  the  re- 
spondent had  appointed  to  superintend  the 
cunstructlon  of  the  building,  and  whether 
written  notices  of  such  claims  were  or  were 
not  given.  It  was  conceded  by  both  parties 
that  tlie  records  of  the  board  of  county  com- 
missioners, required  by  statute  to  be  kept, 
contained  no  reference  to  any  such  agree- 
ment or  imderstaudlng;  and,  on  this  conces- 
sion being  made,  the  court  rejected  tlie  prof- 
fered evidence  on  the  ground  that  oral  evi- 
(U'lice  was  not  adniiHsIble  to  prove  the  acts 
and  proceedings  of  the  board  of  county  com- 


missioners.   This  ruling  of  the  court  la  as- 
signed as  error. 

The  question  presented  was  before  this 
court  In  the  case  of  Robertson  v.  King  Co., 
20  Wash.  259,  50  Pac.  52,  and  was  decided 
adversely  to  the  conclusion  reached  by  the 
lower  court  In  that  case  Robertson  brought 
an  action  to  recover  for  labor  performed 
upon  a  county  road,  which  be  alleged  was 
authorized  by  the  board  of  county  commis- 
sioners. No  written  contract  was  entered 
Into  between  the  claimant  and  the  coiiity  for 
the  pei'formance  of  the  work,  nor  did  the 
records  kept  by  the  board  of  county  com- 
missioners contain  any  reference  thereto.  It 
was  objected  there,  as  here,  that  the  con- 
tract could  not  be  proved  by  oral  evidence. 
Passing  upon  this  objection,  we  said:  "It  Is 
not  the  fault  of  those  who  perform  services 
for  the  county  that  the  county  keeps  no 
record  of  the  authorization,  and  it  would  be 
unjust  to  hold  such  persons  responsible  for 
the  negligence  of  the  commissioners,  or  their 
failure  for  any  reason  to  keep  such  record; 
and  what  was  in  fact  done  may  be  shown,  by 
evidence  aliunde  the  record,  to  have  been 
done."  The  decision  in  that  case  was  an- 
nounced after  the  trial  of  the  present  case 
in  court  below,  and  the  principle  announced 
was  not,  for  that  reason,  followed  by  the  trial 
court.  The  learned  counsel  for  the  respond- 
ent however,  earnestly  insisted  that  the  case 
ought  not  to  be  accepted  as  settled  law.  Witli 
out  attempting  a  review  of  their  argument, 
or  of  the  many  authorities  cited,  a  re-exami- 
nation of  the  question  has  convinced  us  that 
the  conclusion  reached  therein  is  correct  in 
principle,  and  Is  supported  by  the  great 
weight  of  authority.  The  rule  Is  general  that 
officers  of  municipal  or  quasi  municipal  cor- 
porations, having  power  to  contract  on  be- 
half of  their  municipalities,  unless  restricted 
by  statute,  may  contract  with  reference  to 
municipal  business  In  any  manner  lawful  for 
Individuals  to  contract  and  such  contracts 
may  be  either  written  or  oral.  It  is  only 
when  the  statute  prescribes  a  particular  mode 
of  contracting  that  the  municipality  is  con- 
fined to  any  particular  mode.  Arnott  v.  City 
of  Spokane,  6  Wash.  442,  33  Pac.  1063; 
Montgomery  Go.  v.  Barber,  45  Ala.  237;  Mc- 
Cabe  V.  Board,  46  Ind.  380;  Baker  v.  John- 
son Co.,  33  Iowa,  151;  Oiliett  v.  Commission- 
ers, 18  Kan.  410.  Our  statute  is  silent  as 
to  the  mode  of  contracthig  by  boards  of  coun- 
ty commissioners,  and  equally  so  as  to  the 
manner  of  proving  their  contracts.  While  the 
statute  requires  such  boards  to  keep  a  record 
of  "all  their  proceedings  and  determinations 
touching  all  matters  properly  cognizable  be- 
fore them"  (section  356,  Balllnger's  Ann. 
Codes  &  St.),  it  nowhere  declares  their  pro- 
ceedings void  If  not  recorded,  nor  does  It 
make  their  record  the  only  evidence  of  their 
proceedings.  Xo  power  or  authority  is  given 
any  one  contracting  with  the  county  througli 
its  board,  or  furnishing  it  with  supplies  or 
performing  services  for  it  on  the  order  of  its 


Digitized  by 


Google 


Wash.) 


LONG  V.  PIERCE  COUNTY. 


147 


board,  to  adyiae  or  direct  what  shall  or  what 
shall  not  he  entered  in  its  records;  nor  Is 
there  any  means  provided  by  which  the 
records  may  be  corrected.  Manifestly,  it 
would  be  a  perversion  of  Justice  to  permit 
a  connty  to  avoid  Its  contracts,  lawful  when 
entered  Into,  by  showing  a  willful  or  negligent 
omission  on  the  part  of  Its  officers  to  perform 
a  duty  which  the  law  enjoins  solely  on 
them;  and  especially  so  where  the  law  gives 
to  the  other  contracting  party  no  power  to 
coerce  the  performance  of  the  duty.  Neither 
does  the  case  fall  within  the  rule  that  oral 
evidence  cannot  be  substituted  for  a  record 
which  the  law  requires  to  be  in  writing. 
This  rule  is  applicable  only  where  the  ex- 
istence of  the  record  is  a  part  of  the  fact 
necessary  to  be  proved,  and  has  no  applica- 
tion where  the  record  Is  merely  a  collateral 
or  subsequent  memorial  of  such  fact.  In  the 
latter  class  of  cases  evidence  has  always  been 
held  admissible  to  prove  the  actual  fact.  1 
Greenl.  Ev.  §  86.  In  the  well-considered  case 
of  GlUett  y.  Commissioners,  18  Kan.  410,  It 
was  said:  "The  defendant  also  objected  to 
the  Introduction  of  any  parol  evidence  tending 
to  show  any  contract  on  the  part  of  the  coun- 
ty commissioners  authorizing  the  plaintiff  to 
attend  to  said  suits.  This  objection  was  sus- 
tained, and  In  this  we  think  the  court  below 
erred.  This  evidence  did  not  tend  to  con- 
tradict anything  stated  In  the  county  com- 
missioners' records,  but  simply  to  show  facts 
which  had  actually  occurred,  but  had  not 
been  entered  in  the  proper  record  book  of 
the  commissioners'  proceedings.  Ordinarily 
the  records  of  the  county  commissioners  fur- 
nish the  best  evidence  of  the  acts  and  pro- 
ceedings of  such  commissioners;  but  when 
such  acts  and  proceedings  amount  in  law  to 
a  contract,  and  this  contract  Is  for  services 
or  property  or  something  of  value  to  be  fur- 
nished by  the  other  party,  and  such  contract 
has  been  executed  by  the  other  party,  and 
the  county  has  received  the  benefit  of  such 
services  or  property  or  thing  of  value.  It 
would  certainly  not  be  proper  to  allow  the 
county  commissioners  to  then  defeat  an  ac- 
tion for  such  services  or  property  or  thing  of 
value  merely  because  the  county  commission- 
ers and  their  clerk  had  failed  to  do  their  duty, 
by  making  their  records  show  all  their  acts 
and  proceedings.  This  has  virtually  been 
so  decided  in  the  case  of  Butler  v.  Commis- 
sioners, 16  Kan.  ITS.  But  we  would  now 
have  to  decide  otherwise  If  we  should  now 
bold  that  the  plaintiff  In  this  action  could 
not  prove  his  said  contract  by  any  other  evi- 
dence than  by  the  county  commissioners'  rec- 
ords. We  think  he  had  a  right  to  prove  the 
same  by  parol  evidence.  While  the  statute 
(Gen.  St  p.  263,  $  44)  requires  that  the  county 
clerk  shall  record  all  the  acts  and  proceedings 
of  the  county  board,  yet  there  is  no  statute 
that  renders  such  acts  or  proceedings  void  If 
not  recorded,  and  no  statute  that  makes  the 
records  of  the  county  board  the  only  evidence 
of  their  acts  and  proceedings."    So,  in  Jordan 


y.  Osceola  Co.,  C9  Iowa,  388,  13  N.  W.  dM, 
It  was  said:  "A  party  contracting  wltb  the 
supervisors  has  no  authority  or  power  to 
cause  the  contract  to  be  noted  In  the  record. 
This  rests  alone  with  the  county  officers. 
The  law  will  not  permit  prejudice  and  loss 
to  the  party  contracting  with  the  supervisors, 
by  reason  of  the  negligent  or  Intentional 
omission  of  the  supervisors  or  the  county 
officers  to  enter  the  fact  of  the  contract  upon 
the  proper  record."  See,  also,  1  Dill.  Mun. 
Corp.  f  301;  Tied.  Mun.  Corp.  f  108;  Bock 
Greek  Tp.  v.  Codding,  42  Kan.  619,  22  Pac. 
1 41;  Athearn  v.  Independent  Dist.  of  Mll- 
lersberg,  33  Iowa,  105;  Morgan  v.  Wllfley, 
71  Iowa,  212,  32  N.  W.  265;  Taymouth  v. 
Koehler,  35  Mich.  22;  School  Dist.  v.  Clark, 
90  Mich.  435,  51  N.  W.  529;  German  Ins.  Co. 
of  Preeport  v.  Independent  School  Dist  of 
Mllford,  25  C.  C.  A.  492,  80  Fed.  366;  Board 
V.  Stone  (Wyo.)  61  Pac.  605;  BIgelow  y. 
City  of  Perth  Amboy,  25  N.  J.  Law,  297; 
Hutchinson  v.  Pratt,  11  Vt.  402;  Road  Co. 
y.  Hutchinson,  4  Colo.  60;  Resmolds  y. 
Schwelnefus,  27  Ohio  St.  311;  Stout  y.  Yam- 
hill Co.,  31  Or.  314,  61  Pac.  442. 

It  Is  further  Insisted  that  the  proffered  testi- 
mony was  properly  rejected  for  the  reason 
that  no  offer  was  made  to  show  a  considera- 
tion for  the  modification  of  the  original  agree- 
ment, or  reciprocal  advantage  accruing  to  the 
county  by  reason  thereof,  and  that  the  record 
contains  nothing  upon  which  a  consideration 
can  be  Inferred.  But  no  express  or  inde- 
pendent consideration  was  necessary.  "The 
contract,  when  modified  by  the  subsequent 
oral  agreement,  is  substituted  for  the  contract 
as  originally  made,  and  the  original  con- 
sideration attaches  to  and  supports  the  modi- 
fled  contract."  Thomas  v.  Barnes,  156  Mass. 
581,  81  N.  E.  683;  Brown  v.  Everhard,  52 
Wis.  206,  8  N.  W.  725;  Badders  v.  Davis,  88 
Ala.  367,  6  South.  834. 

2.  In  the  answer  of  the  respondent  It  was 
averred  that  the  lines  and  levels  for  the 
foundation  of  the  building  were  not  fur- 
nished the  appellant  until  eight  days  after 
the  time  they  should  have  been  furnished 
by  the  terms  of  the  contract,  and  that.  In 
computing  the  number  of  days  for  which 
the  respondent  w^as  entitled  to  claim  liqui- 
dated damages,  "there  should  be  deducted 
•  •  •  said  eight  days."  At  the  conclu- 
sion of  the  testimony  the  appellant  request- 
ed the  court  to  Instruct  the  Jury  that  the 
condition  of  the  sixth  clause  of  the  contract, 
relating  to  liquidated  damages,  by  reason 
of  these  facts,  was  Inoperative  and  not  bind- 
ing upon  the  appellant,  and  that  the  Jury 
were  not  warranted  In  finding  the  respond- 
ent entitled  to  any  credit  for  or  on  accoiint 
of  liquidated  damages.  The  court  refused 
to  give  to  the  Jury  the  requested  instruction, 
and  Instructed  them  to  the  effect  thot  the 
respondent  was  entitled  to  a  credit  of  $7r. 
per  day  for  each  day's  delay  after  the  l.">tli 
day  of  September,  1802,  np  to  the  6th  day 
of  June,  1893,  less  the  eight  days  the  re- 
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spondent  had  admitted  it  delayed  In  fnr- 
nlRblng  the  appellant  with  the  lines  and 
Icvpls,  and  loss  such  delays  as  the  jury 
niljrht  And  from  certain  other  causes  spe- 
<-lally  eiimuerated,  not  necessary  here  to  be 
niMitioncd.  In  refusing  to  give  the  request- 
(•d  instruction,  and  in  permitting  the  jury  to 
And  llquldnted  damages,  we  think  the  trial 
<'ourt  erred.  By  the  terms  of  the  sixtli 
<'lnusc  of  the  contract  as  written,  posses- 
sion of  tlie  premises  was  to  be  given  the 
contractor,  and  the  lines  and  levels  for  the 
building  were  to  l)e  furnished  him,  on  or 
l>efore  the  l.")th  day  of  September,  1800. 
Tills  date.  It  will  be  noticed,  is  prior  to  the 
date  tlie  contract  Iwars.  and  obviously  ren- 
ilers  this  retiuirement  of  tlie  contract  incapa- 
ble of  fulfillment  according  to  its  terms. 
The  trial  court  did  not,  however,  base  its 
ruling  upon  this  ground,  nor  do  the  parties 
make  any  contention  here  based  tliereon; 
tlie  appellaiifs  contention  being  tiiat  tlie 
failure  of  the  respondent  to  comply  with 
this  clause  renders  nugatory  the  obligation 
assumed  by  him  to  complete  the  building 
on  or  before  the  date  named  in  the  contract, 
while  the  respondent  contends  that  Us  fail- 
ure to  give  possession  and  furnish  the  lines 
and  levels  on  or  before  the  prescribed  time 
was  merely  a  cause  for  an  extension  of 
time,  which  tlie  appellant  had  waived  by 
failing  to  make  a  claim  therefor  in  writing 
at  the  proper  time.  The  trial  court  adopted 
the  view  of  the  respondent,  and  allowed  an 
extension  of  eight  days  solely  because  of 
the  averment  In  the  answer  that  eight  days 
should  be  deducted.  But  whether  the  prom- 
ise on  the  part  of  the  contractor  to  complete 
the  building  on  or  before  the  date  named 
in  the  contract  was  rendered  nugatory  by 
the  Insertion  of  this  impossible  condition,  or 
whether  it  should  be  construed  as  a  con- 
tract to  give  possession  and  furnish  the  lines 
and  levels  witliln  a  reasonable  time  after  the 
execution  of  the  contract,  we  have  not  found 
It  necessary  to  determine.  Either  view  is 
necessarily  fatal  to  respondent's  claim  for 
li(iuidnted  damages.  If  It  be  construed  as 
an  agreement  with  which  performance  with- 
in a  reasonable  time  would  be  a  compli- 
ance, it  is  none  the  less  a  condition  pre- 
cedent, which  must  be  strictly  performed 
iiy  the  respondent  before  It  can  exact  of  the 
appellant  a  performance  of  the  dependent 
conditions;  and  we  have  tlie  positive  ad- 
mission, made  In  the  form  of  a  direct  alle- 
gation in  its  answer,  that  the  respondent 
did  not  perform  within  the  required  time. 
The  appellant,  by  entering  upon  the  work 
after  the  failure  of  the  respondent  to  comply 
with  this  precedent  condition,  obligated  him- 
self to  complete  the  building  within  a  rea- 
sonable time,  and,  If  he  failed  so  to  do,  is 
liable  to  the  respondent  for  all  actual  dam- 
ages suffered  by  It  because  of  such  failure. 
More  than  this  the  respondent  cannot  Insist 
upon.  The  case  of  Keichenbach  v.  Sage,  13 
"Wash.  364,  45  Pac.  3M,  Is  cited  by  respond- 


ent as  authoritative  here.  In  that  case  we 
held  it  lawful  for  the  parties  to  a  building 
contract  to  agree  upon  a  fixed  sum  per  day 
to  be  paid  as  liquidated  damages  for  the 
time  the  building  shall  remain  incompleted 
after  a  fixed  date,  where  the  amount  of  dam- 
ages so  agreed  upon  is  not  excessive  or  un- 
reasonable, and  where  the  damages,  while 
certain  to  accrue,  may  not  be  readily  sus- 
ceiitlble  of  proof  under  the  ordinary  rules  of 
evidence;  but  the  present  case  presents  a 
further  question.  The  promise  of  the  ap- 
pellant to  complete  the  building  within  a 
flxe<l  time,  or  pay  a  certain  sum  per  day  for 
each  day's  delay  thereafter,  as  liquidated 
damages,  was  in  the  nature  of  an  agree- 
ment for  a  forfeiture;  and  the  question  is, 
will  a  forfeiture  be  enforced  when,  by  the 
very  terms  of  the  agreement  creating  it,  it 
is  made  to  depend  upon  a  condition  pre- 
cedent to  be  performed  by  the  party  seek- 
ing to  enforce  it,  which  such  party  solemnly 
admits  was  not  performed?  Clearly,  It  will 
not.  Forfeitures  are  not  favored  In  law,  and 
always  receive  a  strict  construction  against 
those  for  whose  benelit  they  are  introduced. 
Livingston  v.  Stickles,  7  lilll,  'Shi.  This 
question  was  before  the  St.  Louis  court  of 
appeals  in  the  case  of  Kldridge  v.  Fnhr,  3Q 
Mo.  App.  4(i.  There,  as  here,  it  was  con- 
tended that  the  owner  was  entitled  to  liqui- 
dated damages,  notwithstanding  he  had  not 
complied  with  his  agreement  to  deliver  pos- 
session of  the  premises  to  the  contractor  at 
the  time  agreed  upon.  Passing  upon  this 
contention,  the  court  said:  "Tlie  second 
count  in  the  petition  was  for  damages  for 
failure  to  deliver  the  house  within  the  time 
prescribed  in  the  contract  The  court,  by  Ita 
Instruction,  directed  a  verdict  for  the  de- 
fendants on  this  count.  In  this  we  think 
the  court  was  right.  This  claim  for  dam- 
ages is  based  on  the  following  section  of  the 
contract:  'The  contractor  shall  and  will 
proceed  with  the  said  work,  ♦  •  ♦  and 
shall  and  will  wholly  fiuLsh  the  said  work 
•  *  *  on  or  before  the  tiiirteeuth  day  of 
June,  1892:  provided,  that  the  possession  of 
the  premises  be  given  the  contractor,  and 
lines  and  levels  furnished  him,  on  or  before 
the  ninth  daj*  of  April  In  the  year  one  thou- 
sand eight  hundred  and  ninety-two;  and  in 
default  thereof  the  contractor  shall  pay  to 
the  owner  two  dollars  and  fifty  cents  ($2.50) 
for  every  day  thereafter  that  the  said  work 
shall  remain  unfinished,  as  and  for  liqui- 
dated damages.'  The  plaintiff  admitted  that 
lie  did  not  deliver  possession  of  the  prem- 
ises to  Fnhr  until  April  20th.  This  admis- 
sion defeated  the  claim."  In  Gaslight  Co. 
V.  Wood,  9  C.  C.  A.  302,  CI  Fed.  74,— an  ac- 
tion on  a  contract,  where  Wood  had  agreed 
to  construct  for  the  gas  company  a  certain 
structure,  and  complete  It,  "by  Nov.  15th, 
18!)1,  under  penalty  of  $100  per  day:  pro- 
vided, you  have  foundation  ready  by  June 
loth,"  it  was  held  that  the  failure  of  Uie 
gas  company  to  have  the  foundation  ready 
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by  the  required  time  preTented  It  from 
claiming  liquidated  damages  for  Wood's  de- 
lay in  completion  of  the  structure;  the  court 
saying:  "The  promise  to  complete  on  No- 
Tember  15th,  and  to  pay  $100  for  each  day's 
default  thereafter,  expressly  hinged  upon 
the  gas  company's  completion  of  Its  part 
of  the  work  by  June  15th.  When  the  condi- 
tion upon  which  the  promise  depended  was 
unperformed  through  the  default  of  the  gas 
company,  the  promise  to  complete  by  a  cer- 
tain day  was  no  longer  obligatory;  but,  if 
the  contractors  entered  upon  the  woric,  they 
were  under  an  obligation  to  finish  within  a 
reasonable  time.  The  gas  company  had,  by 
its  default,  waived  or  abandonea  the  right  to 
call  upon  the  contractors  for  strict  perform- 
ance as  to  time,  who,  if  they  entered  forth- 
with upon  the  work,  had  the  right  to  a  rea- 
sonable time  for  performance."  See,  also, 
Starr  t.  Mining  Ck>.,  6  Mont.  485,  13  Pac. 
195;  King  Iron  Bridge  &  Mfg.  Co.  t.  City 
of  St  Louis  (0.  C.)  43  Fed.  768,  10  L.  R.  A. 
82G;  Ortmann  ▼.  Bank,  49  Mich.  06,  12  N. 
W.  907;  Dannat  t.  Haulier,  120  N.  Y.  5(54,  24 
N.  E.  815;  Mansfield  v.  Bailroad  Co.,  102 
N.  Y.  205,  6  N.  K.  380. 

3.  At  the  conclusion  of  appellant's  case  in 
chief,  the  court  withdrew  from  the  considera- 
tion of  the  Jury  all  of  his  testimony  rehit- 
ing  to  extra  material  and  labor  alleged  to 
have  been  furnished,  except  sach  as  the  an- 
swer admitted,  and  afterwards  gave  to  the 
Jury  upon  that  subject  the  following  instruc- 
tions: "The  court  further  Instructs  you 
that,  by  the  terms  of  snid  original  contract, 
plaintiff  [appellant]  would  not  be  entitled  to 
any  claim  for  extra  work  not  accepted  by 
said  architects,  unless  the  same  was  done 
in  pursuance  of  a  written  order  of  said  archi- 
tects. Proctor  &  Dennis,  and  a  notice  in  writ- 
ing of  said  claim  to  said  architects  within  ten 
days  from  beginning  said  extra  work,  unless 
the  same  wag  admitted  to  have  been  done 
as  e.vtra  work  by  the  defendant,"  and  "that 
in  this  case  there  is  no  evidence  that  said  ar- 
chitects ordered  any  extra  work  done,  as  pro- 
Tided  by  the  terms  of  said  contract,  except" 
those  items  specifically  admitted  in  tlie  an- 
swer of  respondent  to  be  extras.  "And  you 
are  further  instructed,  as  a  matter  of  law, 
that,  upon  all  questions  as  to  the  true  mean- 
ing of  drawings  and  specifications,  the 
amount  to  be  allowed  plaintiff  foe  extras  or 
alternttons  made,  that  the  decisions  of  the 
architects.  Proctor  &  Dennis,  is  final  and  con- 
clusive, unless  it  shall  be  shown  that  said 
decision  Is  unjust  and  partial.  And  If  you 
believe  from  the  evidence  that  said  architects 
considered  all  claims  made  to  them  in  writ- 
ing for  extras,  and  that  their  decision  upon 
such  claims  is  Just  and  impartial,  your  ver- 
dict upon  these  claims  should  be  for  the  de- 
fendant. •  •  •  And  you  are  further  in- 
structed that  the  finding  and  decision  of  said 
Proctor  &  Dennis  upon  all  matters  referred 
to  them  during  the  construction  of  said  build- 
ing, and  with  reference  thereto,  are  presumed 


to  be  Just  and  Impartial  until  the  contrary 
Is  shown,  and  that  the  burden  of  proof  that 
any  decision  of  said  architects  Is  unjust  or 
partial  is  upon  the  party  assailing  such  de- 
cision or  alleging  it  to  be  unjust  or  partial, 
and  that  unless  you  believe  from  the  evidence 
such  party  has,  by  a  fair  preponderance  of 
evidence  upon  that  matter,  established  that 
such  decision  was  unjust  or  partial,  your  ver- 
dict thereon  should  be  in  support  of  such 
decision."  In  charging  the  Jury  that  the  de- 
cisions of  the  architects,  being  Just  and  Im- 
partial, were  final  and  conclusive  as  to  the 
amount  to  be  allowed  the  architects  for  ex- 
tras and  alterations,  the  trial  court  miscon- 
strued the  contract.  The  second  clause  of 
the  contract  contains  the  only  provision  on 
the  subject  of  the  finality  and  conclusiveness 
of  the  decisions  of  the  architects,  and  it  re- 
lates solely  to  questions  arising  concerning 
the  meaning  of  the  drawings  and  specifica- 
tions. The  language  is,  "In  event  of  any 
doubt  or  question  arising  respecting  the  true 
meaning  of  the  drawings  or  specifications, 
reference  shall  be  made  to  the  architects, 
whose  decision  thereon,  being  Just  and  im- 
partial, shall  be  final  and  conclusive."  This 
does  not  refer  to  the  question  of  values  of  ex- 
tras or  alterations.  Much  less  does  it  war- 
rant the  charge  that  the  architects'  decision 
as  to  such  values  was  final  and  conclusive. 
It  was  equally  erroneous  to  charge  the  Jury 
that  the  contractor  could  not  claim  for  extra 
work  not  accepted  by  the  architects,  unless 
it  was  done  in  pursuance  of  a  written  order 
of  the  architects.  The  provision  relating  to 
written  orders  is  found  In  the  third  clause  of 
the  contract.  By  this  clause  the  county  was 
empowered  to  make,  from  time  to  time,  as 
the  work  progressed,  such  alterations  in  the 
plan  of  the  work  as  It  might  desire.  When 
such  changes  were  ordered  made,  it  became 
the  duty  of  the  architects  to  place  a  valua- 
tion upon  the  work  added  or  omitted,  when, 
if  the  contractor  agreed  to  the  valuation,  the 
original  contract  price  was  to  be  increased  or 
diminished  in  accordance  therewith  as  the 
case  might  require;  but.  If  the  contractor  did 
not  agree  to  such  valuation,  he  was  required 
to  proceed  with  the  work  on  the  written  or- 
der of  the  architects,  when  the  question  of 
value  was  to  be  submitted  to  arbitrators, 
whose  award  was  to  stand  in  the  place  of 
the  architects'  valuation.  A  written  order 
was  thus  the  contractors'  authority  for  mak- 
ing the  desired  alteration,  where  the  value 
of  the  same  was  not  agreed  to,  and  such  an 
order  was  neither  authorized  nor  necessary 
where  the  cost  of  the  change  was  agreed  to 
In  advance  of  the  work.  It  is  evident,  also, 
that  this  clause  of  the  contract  applied  sole- 
ly to  conceded  alterations  (that  Is  to  say,  to 
such  alterations  in  the  work  as  both  parties 
agreed  to  be  alterations),  and  had  no  refer- 
ence to  work  required  of  the  contractor  by 
the  detail  drawings  which  he  claimed  to  be 
in  addition  to  the  work  required  by  the  origi- 
nal drawings  and  specifications,  and  which 
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the  architects  and  the  county  daimed  to  be 
In  accordance  therewith. 

It  foUowB,  from  what  we  have  said  con- 
cerning the  right  of  the  appellant  to  show  by 
parol  a  waiver  by  the  respondent  of  the  con- 
ditions of  the  ninth  clause  of  the  contract, 
that  the  trial  court  erred  In  withdrawing 
from  the  consideration  of  the  jury  all  the  evi- 
dence of  appellant  relating  to  extras  claimed 
by  him,  other  than  such  as  were  admitted  by 
the  answer.  This  evidence,  under  the  rule 
we  have  announced,  should  have  been  sub- 
mitted to  the  Jury  along  with  the  evidence 
of  the  waiver,  under  an  Instruction  to  the  ef- 
fect that.  If  the  Jury  found  a  waiver,  they 
were  entitled  to  consider  the  other  evidence, 
and  malie  such  findings  thereon  as,  in  their 
judgment,  the  facts  warranted.  But,  aside 
from  this,  we  think  the  ruling  was  erroneous. 
As  we  have  said,  the  larger  part  of  the  ap- 
pellant's demand  for  extras  arose  out  of  what 
he  claimed  to  be  a  dilterence  between  the 
original  drawings  and  specifications  and  the 
subsequent  detail  or  working  drawings  pre- 
pared by  the  architects,  which  the  county 
required  him  to  follow.  While  the  question 
was  one  respecting  the  true  meaning  of  the 
drawings  and  specifications,  on  which  the 
decisions  of  the  architects,  being  Just  and 
Impartial,  were  final  and  conclusive,  yet  the 
appellant  had  the  right  to  have  submitted 
to  the  jury,  under  the  allegations  of  his  com- 
plaint, the  question  whether  or  not  the  archi- 
tects' decisions  thereon  were  Just  and  im- 
partial, provided  he  had  not  waived  his  right 
to  claim  an  extra  for  any  additional  work 
occasioned  thereby,  by  falling  to  comply  with 
the  condition  contained  in  the  ninth  clause  of 
the  contract,  which  required  him  to  give  no- 
tice in  writing  to  the  architects  of  all  claims 
for  additional  work  within  10  days  of  the  be- 
ginning of  such  work.  The  record  convinces 
ns  that  there  was  a  substantial  compliance 
with  this  requirement,— at  least,  so  far  as  a 
considerable  part  of  his  claim  was  concerned. 
It  was  shown  that  these  dififerences  became 
early  a  subject  of  complaint  by  the  contract- 
or. He  first  sought  to  have  the  question  ad- 
justed by  agreement,  and,  failing  in  this, 
demanded  that  It  be  arbitrated  under  the 
third  clause  of  the  contract,  claiming  ii  to  be 
"in  the  shape  of  extra  work  not  shown  on 
the  scale  drawings,  or  specified  in  specifica- 
tions," which  also  was  refused  him.  Subse- 
quent to  that  time  he  repeatedly  communi- 
cated to  the  architects  by  letter;  stating 
wherein  he  considered  the  detail  drawings 
dIfFerent  from  the  original  plans  and  specifi- 
cations, and  notifying  them  that  he  would 
claim  an  extra  for  performing  the  work  ac- 
cording to  the  details.  The  trial  judge  ex- 
cluded these  letters,  together  with  others  on 
the  same  subject  leading  up  to,  and  properly 
explanatory  of,  them,  on  the  ground  that 
they  were  hearsay  and  self-serving  declara- 
tions. But  why  they  are  so,  the  record  of- 
fers no  explanation;  nor  does  the  brief  of 
counsel  give  any  reason  for  that  conclusion. 


By  the  very  terms  of  the  contract  the  con- 
tractor was  required  to  make  known  his 
claims  for  extra  or  additional  work  in  this 
particular  way,  and  certainly  that  character 
of  evidence  cannot  be  hearsay  or  self-serving, 
which  the  terms  of  the  agreement  calling 
for  the  evidence  require.  It  is  insisted  here, 
however,  that  the  letters  wa«  rightly  reject- 
ed, because  too  general  in  statement  to  suffi- 
ciently inform  the  county  of  the  nature  of 
the  claims  of  the  contractor.  But  to  this  It 
Is  a  sufficient  answer  to  say  that  the  contract 
did  not  call  for  a  particular  or  minute  state- 
ment of  the  elements  constituting  the  dalm. 
The  object  of  this  clause  of  the  contract  was 
that  the  county  might  be  kept  Informed  of 
such  work  as  the  contractor  claimed  to  be 
extra  or  additional  to  that  required  of  him 
by  his  contract;  and  while  it  was  the  privi- 
lege of  the  county,  after  receiving  such  no- 
tice, to  act  upon  the  information  received  or 
to  ignore  It,  if  they  chose  the  latter  course 
they  cannot  now  be  heard  to  complain  of  the 
generality  of  the  notices,  unless,  of  course, 
they  were  so  indefinite  as  not  to  inform  them 
of  the  nature  of  the  claim,  or  put  them  on 
inquiry  as  to  its  nature.  These  notices  were 
not  thus  Indefinite,  and  they  should  have 
been  submitted  to  the  jury. 

In  this  connection  the  appellant  argues  that 
by  the  supplemental  agreement  the  respondent 
waived  its  right  to  claim  damages  for  any 
defect  of  construction  not  contained  In  the 
architects'  statement  of  defects  filed  in  pur- 
suance thereof.  We  think  differently.  By 
taking  possession,  in  the  language  of  the  sup- 
plemental agreement,  the  respondent  "accept- 
ed the  said  building  subject  to  its  right  to 
claim  damages  for  any  work  done  or  ma- 
terials used  In  said  building  claimed  by  them 
[It]  not  to  be  in  accordance  with  the  original 
plans  and  specifications,  and  any  other  claims 
for  nonperformance  set  forth  in  such  state- 
ment." This  did  not  confine  the  county  to 
defects  pointed  out  In  the  architects'  state- 
ment. On  the  contrary,  it  expressly  reserved 
the  right  to  insist  upon  every  defect.  By  this 
agreement  only  three  things  were  waived, 
viz.  the  final  certificate  of  the  architects,  the 
right  of  the  county  to  claim  demurrage  after 
a  certain  date,  and  Its  right  to  Insist  that  the 
contractor  was  concluded  from  showing  that 
he  was  entitled  to  an  extension  of  time  in 
which  to  complete  the  building,  because  the 
architects  had  not  awarded  and  certified  the 
amount  of  such  additional  time,  and  it  was 
not  a  waiver  of  the  right  of  the  county  to 
insist  that  the  contractor  show  that  he  bad 
made  a  claim  In  writing  to  the  architects  for 
extra  work  within  10  days  of  the  beginning 
of  such  work,  as  a  prerequisite  to  his  right 
to  recover  therefor. 

The  court  gave  this  further  instruction: 
"You  are  further  Instructed  that  the  plalntllt 
in  this  case  claims  that  the  said  architects. 
Proctor  &  Dennis,  who  had  been  selected  by 
plaintiff  and  defendant  to  have  the  direction 
and  supervision  of  the  construction  of  said 
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building,  and  to  whom  all  matterfi  of  dlffet^ 
ence  should  be  referred,  and  whose  decision 
thereon,  If  just  and  impartial,  should  be  final 
and  conclualve,  were  prejudiced  and  biased 
against  plaintiS  and  in  favor  of  defendant, 
and  that  said  architects  were  so  prejudiced 
and  biased  by  reason  of  their  having  exe- 
cuted and  delivered  to  the  county  of  Pierce, 
the  defendant  herein,  prior  to  the  commence- 
ment of  said  work,  a  bond  In  the  sum  of 
$25,000,  conditioned  tliat  they,  the  said  archi- 
tects, would  Iceep  the  cost  of  the  building  be- 
low the  sum  of  $300,000.  Tou  are  instructed 
upon  this  matter  that  the  giving  of  a  bond 
of  the  Idnd  and  character  referred  to  would 
not  be  evidence  of  bias  or  prejudice  upon  the 
part  of  said  arcliitects;  but  you  are  at  liberty 
to  consider  the  giving  of  said  ix>nd  as  a  cir- 
cumstance in  weighing  the  testimony  of  said 
architects  as  witnesses,  or  in  arriving  at  your 
decision  touching  any  matter  referred  to 
them."  This  was  error.  If  the  fact  that  such 
a  bond  had  been  given  was  unknown  to  the 
contractor  at  the  time  he  entered  into  the 
contract,  then  the  proviso  for  referring  dis- 
puted matters  to  the  arbitration  of  the  archi- 
tects was  annulled,  so  far  as  he  was  con- 
cerned. It  is  an  ancient  maxim,  applicable 
to  arbitrators  as  well  as  judges  of  courts, 
that  no  man  ought  to  be  a  judge  in  his  own 
cause.  The  cause  of  the  county  became,  by 
reason  of  this  bond,  the  cause  of  the  archi- 
tects, and  the  liability  assumed  by  them  made 
it  to  their  interest  to  decide  every  question 
affecting  the  cost  of  the  building  against  the 
claim  of  the  contractor.  Bias  and  prejudice 
will  always  be  Implied  where  such  conditions 
exist,  and  it  was  not  necessary  for  the  con- 
tractor to  show  that  the  architects'  decisions 
were  unjust  or  partial,  in  order  to  relieve  him- 
self of  their  conclusive  effect.  If  It  be  a  fact 
that  he  had  no  linowledge  of  the  ttond  at 
the  time  he  entered  into  the  agreement  mak- 
ing them  so.  The  respondent's  counsel  argue 
that  this  question  is  not  material,  because, 
they  say,  the  overwhelming  weight  of  the  evi- 
dence was  to  the  effect  that  the  contractor 
knew  of  the  giving  of  the  bond  prior  to  the 
time  the  contract  was  entered  into.  An  ex- 
amination of  the  record,  however,  convinces 
us  that  there  was  a  substantial  dispute  on 
this  point.  In  such  cases  it  is  always  a  ques- 
tion for  the  Jury,  and  never  for  the  court, 
to  determine  on  which  aide  the  preponderance 
lies. 

4.  The  clause  in  the  8i>ecifl cations  relating 
to  the  kind  of  stone  to  be  used  In  the  con- 
struction of  the  building  is  as  follows:  "The 
exterior  walls  of  the  entire  building  to  be  of 
stone,  as  shown  on  the  plans.  All  the  trim- 
mings, dressings,  carved  and  molded  work, 
to  be  of  the  best,  selected  Tenino  bluestone; 
all  other  stone  to  be  of  the  best,  selected 
Wilkeson  stone,  free  from  all  defects,  laid  up 


In  coursed  range  work.  No  Imperfect  stone 
will  be  allowed  In  the  bulldhig."  The  ap- 
pellant alleged  in  his  complaint,  and  offered 
evidence  tending  to  prove,  that  he  had  been 
greatly  delayed  in  the  construction  of  the 
building  because  the  county,  through  Its  arch- 
itects, had  refused  for  a  long  time  to  permit 
him  to  use  Wilkeson  stone  procured  from 
any  other  quarry  than  the  one  owned  by 
Mitchell  &  Smith,  and  that  by  reason  thereof 
be  was  damaged  in  the  sum  of  ^20,000.  It 
developed  as  the  trial  progressed  that  at  the 
time  the  contract  was  entered  into  only  the 
Mitchell  &  Smith  quarry  was  opened,  that 
contained  stone  known  as  "Wilkeson  stone," 
and  the  trial  court  thereupon  refused  to  per- 
mit the  appellant  to  make  further  proof  of 
this  allegation  of  the  complaint,  and  in  bis 
instructions  to  the  Jury  withdrew  from  their 
consideration  all  the  evidence  upon  this  sub- 
ject; Instructing  them,  in  effect,  that  the 
county  had  a  right  to  restrict  the  contractor 
to  procuring  stone  from  the  single  quarry 
open  at  the  time  the  contract  was  entered 
Into.  This  was  error.  The  si>eciflcatIon3  quot- 
ed described  a  quality  and  grade  of  stone, 
and  not  a  particular  quarry.  The  contractor 
therefore  had  tne  right  to  procure  Wilkeson 
stone  from  any  place  where  such  stone  could 
be  found,  and  If,  as  a  matter  of  fact,  be  was 
damaged  by  the  action  of  the  county  In  deny- 
ing him  the  right  so  to  do,  he  should  be  per- 
mitted to  recover  his  damages  in  this  action, 

5.  The  trial  court  should  have  admitted  In 
evidence  the  letter  from  the  county  commis- 
sioners to  the  contractor,  dated  July  12,  1883. 
It  Is  true,  the  letter  recites  "that  the  Ijoard 
of  county  commissioners  are  ready  to  settle 
with  you  for  the  construction  of  the  new 
Pierce  county  court  house  upon  the  basis  of 
the  sum  named  therein;  but  this  recital  does 
not  bear  upon  its  face  conclusive  evidence 
that  the  offer  of  the  sum  mentioned  was 
made  solely  for  the  purpose  of  effecting  a 
compromise,  nor  does  it  preclude  the  conten- 
tion of  the  appellant  that  it  was  an  admission 
that  the  sum  named  was  due  him.  While  the 
general  rule  is  that  no  offer  made  by  one 
party  by  way  of  compromise  can  be  given 
In  evidence  by  the  other  as  an  admission  of 
liability,  yet  whether  the  offer  was  made  on 
the  faith  of  a  compromise  is  usually  one  of 
fact  for  the  Jury.  The  same  rule  governs 
the  court  in  determining  this  that  governs 
him  in  determining  any  other  question  of  fact. 
There  must  be  no  substantial  dispute  as  to 
what  the  facts  are. 

The  other  questions  raised  require  no  separ- 
ate consideration.  The  Judgment  of  the  lower 
court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial  in  accordance  with  this  opinion. 

GORDON,  C.  J.,  and  DUNBAB,  ANDERS, 
and  KE.4.VIS,  JJ.,  concur. 
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TRADEHS*  NAT.  BANK  t.  WASHINGTON 
WATEK-POWER  00. 

(Supreme  Court  of  Washington.    May  17,  1900.) 

CONTRACTS— INnE.MNITY— PAROL  EVIDENCE 
VARYING  TERMS. 
Where  defendant  agreed  in  writing  that, 
for  a  certain  number  of  shares  of  corporate 
stocic,  it  would  guaranty  and  save  harmless  the 
parties  delivering  such  stock  from  all  obliga- 
tions of  the  corporation,  evidenced  by  the  rec- 
ords of  the  comi)any  at  the  date  of  the  contract, 
such  contract  was  a  plain  and  unambiguous  cov- 
enant of  indemnity  in  favor  of  the  parties  to 
whom  the  promise  was  made,  and  was  not  made 
for  the  benefit  of  creditors  of  the  corporation;  and 
hence  a  creditor,  not  a  party  to  the  contract,  in 
an  action  to  recover  of  defendant  for  notes  giv- 
en by  the  corporation  cannot  introduce  evidence 
that  the  contract  was  made  for  benefit  of  cred- 
itors, as  such  evidence  would  vary  the  terms  of 
the  contract. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Leander  H.  Prather,  Judge. 

Action  on  notes  by  the  Traders'  National 
Banlc  against  the  Washington  Water-Power 
Company.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Graves,  Wolf  &  Graves,  for  appellant 
Thomas  C.  Grlffltta,  for  respondent. 


ANDERS,  J.  This  action  Avas  brought  by 
the  Traders'  National  Bank  against  the 
Washington  Water-Power  Company  on  two 
promissory  notes  which  had  been  executed  to 
the  bank  by  tlie  Ross  Park  Street-Raihvay 
Company,  the  theory  of  the  plaintiff  being 
that  the  defendant  was  liable  for  the  Indebt- 
edness evidenced  by  said  notes  by  reason  of 
a  certain  written  agreement  entered  Into  be- 
tween the  defendant  and  certain  individuals 
holding  a  majority  of  the  stock  of  the  Boss 
Park  Street-Railway  Company.  It  Is  claimed 
by  the  plaintiff  that  the  defendant,  by  said 
contract,  agreed  to  assume  and  pay  the  ex- 
isting Indebtedness  of  the  Boss  Park  Street- 
Ballway  Company;  that  the  contract  was 
made  for  the  benefit  of  the  plaintiff  and  oth- 
er creditors;  and  that  by  reason  thereof  the 
plaintiff,  though  not  a  party  thereto  or  men- 
tioned therein,  has  a  right  to  maintain  this 
action  against  the  water-power  company. 
The  agreement  upon  which  plaintiff's  action 
Is  based,  omitting  signatures.  Is  as  follows: 
"This  agreement,  made  and  entered  into  this 
the  3rd  day  of  February,  180:i,  by  and  be- 
tween W.  S.  Norman,  of  Spokane,  Spokane 
county,  Washington,  party  of  the  first  part, 
and  Horatio  N.Beit,  Cyrus  R.Burns,  Sylvester 
Heath,  B.  W.  Forrest,  A.  P.  Wolverton,  B.  J. 
Webster,  I.  S.  Kaufman,  and  Thomas  I*.  Con- 
Ian,  all  of  said  county  and  state,  witnesseth, 
that  for  and  in  consideration  of  the  sum  of 
one  dollar  (?t.(M))  to  each  and  every  of  them 
In  hand  paid  by  the  party  of  the  first  part, 
the  receipt  whereof  Is  hereby  by  each  and 
every  of  them  duly  acknowle<lgod,  and  the 
covenants  and  agreements  hereinafter  en- 
tered Into  by  the  party  of  the  first  part,  here- 
by agree  to  and  with  the  said  party  of  the 


first  part  to  deliver  or  cause  to  be  delivered 
to  the  said  party  of  the  first  part  five  hundred 
and  thlrty-fonr  shares  at  stock  of  the  Boss 
Park  Street-Bailway  Company,  a  corpora- 
tion duly  organized  tmder  tbe  laws  of  Wash- 
ington, of  tbe  par  value  of  one  hundred  dol- 
lars (flOO),  and  duly  indorsed  to  the  party 
of  the  first  part  or  his  order.  And  tbe  said 
party  of  the  first  part,  for  and  In  considera- 
tion of  the  covenants  hereinbefore  entered  In- 
to by  the  said  parties  of  the  second  part,  and 
the  receipt  of  the  stock  hereinbefore  men- 
tioned, agrees  to  and  with  the  said  parties  of 
the  second  part:  (1)  That,  when  said  five 
hundred  and  thirty-four  shares  of  said  stock 
shall  have  been  delivered  as  aforesaid,  then 
the  said  party  of  the  first  part  will  guaranty 
and  save  harmless  the  said  parties  of  the  sec- 
ond part,  and  each  of  them,  from  any  and  all 
Indebtedness  and  obligations  of  the  said  Boss 
Park  Street-Bailway  Company  which  are  of 
evidence  in  the  records  of  the  company  at 
the  date  hereof,  and  will  undertake  the  main- 
tenance and  operation  of  said  Boss  Park 
Street-Bailway  Company  as  now  constructed, 
except  on  Front  and  Main  streets,  which  said 
railway  shall  l)e  operated  by  said  party  of 
the  first  part  for  the  term  of  five  years  from 
the  date  hereof  in  a  first-class  and  substan- 
tial manner,  and  shall  give  at  least  twenty- 
minute  service  over  said  road  during  said 
period,  and  to  make  the  fare  over  any  and  all 
portions  of  said  road,  both  built  and  to  be 
built  as  hereinafter  mentioned.  Including  ex- 
tension hereinafter  mentioned  to  Minnehaha 
Park,  not  more  than  five  cents  for  a  continu- 
ous passage  one  wa.v.  (2)  That  said  party  of 
the  first  part  will  build,  equip,  and  put  in 
operation  on  or  before  the  first  day  of  May, 
1892.  an  extension  to  said  road,  nmning  from 
its  present  terminus  to  Minnehaha  Park, 
which  said  extension  shall  be  built  and  equip- 
ped In  a  first-class  and  substantial  manner, 
and  subject  to  the  provisions  of  this  agree- 
ment hereinbefore  mentioned  as  to  condition 
of  operation.  (3)  That  said  party  of  the  first 
part  will  build,  equip,  and  put  in  operation 
in  one  year  from  the  date  hereof.  If  the  prop- 
erty owners  composing  the  so-called  Boas 
Park  Syndicate  so  demand,  an  extension  of 
said  road  to  the  Southeast  addition  to  Ross 
Park,  under  the  terms  of  an  agreement  en- 
tered Into  between  the  said  Boss  Park  Street 
Railway  and  the  said  Boss  Park  Syndicate. 
But,  should  said  Boss  Pork  Syndicate  not 
demand  that  said  extension  be  built  within  a 
year  from  the  date  hereof,  then  said  party 
of  the  first  part  agrees  to  build  and  eqtilp 
said  extension  within  two  years  from  the 
date  hereof;  said  extension  to  be  built  and 
equipped  In  a  first-class  and  substantial  man- 
ner, and  subject  to  the  provisions  of  this 
agreement  hereinbefore  mentioned  as  to  the 
condition  of  operation  and  service.  But, 
should  said  party  of  the  first  part  so  elect, 
then  It  Is  especially  agreed  by  and  between 
the  parties  hereto  that  said  extension  to  the 
Southeast  addition  to  Boss  Park  shall  be 
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made  from  a  point,  to  be  selected  by  the  said 
party  of  the  inst  part,  on  Sprague  street,  on 
the  line  of  the  Spokane  Street  Railway,  over 
and  across  section  16,  township  25,  range  43, 
.0  the  Southeast  addition  to  Ross  Park,  which 
aali  extension  shall  enter  said  Southeast  ad- 
dition to  Ross  I'ark  not  further  east  than  IC 
street,  and  shall  run  north  and  northeast 
as  far  as  Capitol  street;  and  said  extension, 
as  hereinbefore  last  described,  shall  be  ac- 
cepted by  said  Ross  Park  Syndicate  as  a  ful- 
flllment  of  said  hereinbefore  mentioned  con- 
tract. (4)  That  said  irnrty  of  the  first  part 
win  furnish  to  said  parties  of  the  second  part, 
and  to  each  of  them,  or  their  order,  two  an- 
nnal  passes  over  the  lines  of  said  Ross  Park 
iitreet  Railway,  and  extensions  thereof,  as 
berelnbefore  mentioned,  which  said  passes 
shall  be  issued  as  aforesaid  during  each  and 
every  year  during  the  life  of  this  agreement. 
(5)  That  said  party  of  the  first  part  will  give 
to  said  parties  of  the  second  part  a  good  and 
sofflcient  bond,  In  the  sum  of  $30,000,  with 
the  Washington  Water-Power  Company  as 
snrety  thereon.  In  witness  whereof,  the  said 
parties  hereto  have  caused  these  presents  to 
be  signed  and  sealed  this day  of  Febru- 
ary, 189-.'." 

It  Is  claimed  by  plaintiff  that  AV.  S.  Nor- 
man entered  into  this  agreement  as  the  agent 
of  the  defendant,  and  that  the  defendant 
was  known  as  the  principal  in  the  transac- 
tion; and,  for  the  pnrt)ose8  of  this  case,  such 
may  be  conceded  to  be  the  fact.  In  order  to 
-connect  itself  with  this  agreement,  as  one 
of  the  beneficiaries  thereunder,  the  plaintiff 
sought  to  introduce  extrinsic  evidence,  on 
the  ground  that  the  agreement  itself  was  am- 
biguous, and  that  sucb  ambiguity  necessitated 
explanation.  After  allowing  the  Introduc- 
tion of  some  of  plaintiff's  evidence  of  sur- 
rounding circumstances  in  explanation  of  the 
agreement,  and  rejecting  other  evidence  of- 
fered, the  trial  court  reached  the  conclusion, 
in  interpreting  the  contract,  that  it  was  plain 
and  unambiguous,  and  that  plaintiff's  evi- 
dence in  explanation  thereof  was  calculated 
to  vary  and  add  to  its  terms.  As  the  agree- 
ment itself.  In  the  view  of  the  trial  court, 
established  no  liability  of  defendant  to  plain- 
tiff, and  as  there  was  no  competent  and  rele- 
vant testimony  in  evidence  showing  the  as- 
sumption by  the  defendant  of  the  indebted- 
ness of  the  Ross  Park  Street-Railway  Com- 
pany, the  court  took  the  case  ttoca  the  Jury 
and  dismissed  the  action,  or.  In  other  words, 
granted  a  nonsuit.  From  this  judgment  the 
plaintiff  appeals;  assigning,  among  others, 
a  number  of  errors  upon  the  action  of  the 
court  in  refusing  to  admit  testimony.  But, 
in  the  view  we  take  of  the  case,  a  discussion 
of  the  action  of  the  court  as  to  these  matters 
is  unnecessary  here.  The  real  question  to  be 
determinetl,  and  which  arises  at  the  very 
threshold  of  the  case,  is  whether  the  lower 
court  erred  in  ruling  that  the  contract  for  the 
purchase  of  the  Boss  Park  Street-Railway 
Company's  stock  was  plain  and  unambiguous. 


and  that  Its  terms  could  not  be  explained  by 
extrinsic  evidence.  In  the  Interpretation  of 
this  contract,  we  are  constrained  to  yield  our 
assent  to  the  view  of  it  taken  by  the  court 
below.  The  particular  covenant  upon  which 
plaintiff  bases  its  right  of  action  is  in  the  fol- 
lowing words:  "That,  when  the  said  five 
hundred  and  thirty-four  shares  of  said  stock 
shall  have  been  delivered  as  aforesaid,  then 
the  said  party  of  the  first  part  will  guaranty 
and  save  harmless  the  said  parties  of  the  sec- 
ond part,  and  each  of  them,  from  any  and  all 
indebtedness  and  obligations  of  the  said  Ross 
Park  Street-Railway  Company  which  are  of 
evidence  in  the  records  of  the  company  at  the 
date  hereof."  It  seems  to  us  tliat  this  sets 
forth  in  very  clear  terms  a  covenant  of  in- 
demnity in  favor  of  the  parties  to  whom  the 
promise  was  made  against  any  liability  on 
their  part  arising  out  of  the  obligations  or  in- 
debtedness of  the  Ross  Park  Street-Railway 
Company,  In  which  they  were  shareholders. 
The  covenant  is  made  to  them  as  individuals, 
respecting  obligations  upon  which  they  are 
only  secondarily,  if  at  all,  liable,  and  which 
they  may  in  fact  never  be  called  upon  to  pay. 
The  covenant  was  not  made  to  the  corpora- 
tion itself,  and  it  does  not  seem  reasonable 
to  Interpret  the  agreement  as  made  for  the 
benefit  of  its  creditors.  The  learned  counsel 
for  plaintiff  have  made  a  very  elaborate  and 
ingenious  argument  to  demonstrate  that  this 
contract  is  ambiguous,  because  the  phrase 
"guaranty  and  save  harmless"  is  capable  of 
different  constructions,  apd  it  is  urged  in 
support  of  this  contention  that  the  word  "guar- 
anty" imports  an  absolute  undertaking  to 
pay  the  indebtedness  mentioned,  and  that  the 
words  "and  save  harmless"  may  be  rejected. 
But  we  do  not  think  we  would  be  warranted, 
in  law,  in  eliminating  a  portion  of  the  phrase, 
and  then  giving  it  a  meaning  different  from 
that  imported  by  the  words  actually  used  by 
the  parties  to  the  contract.  It  seems  to  us 
that  the  effect  of  the  explanatory  evidence 
offered  by  the  defendant  would  be  to  create 
a  liability  where  It  clearly  appears  that  none 
existed  before.  The  evidence  offered  by 
plaintiff,  and  excluded  by  the  court,  had  for 
its  object  the  establishing  of  defendant's  lia- 
bility to  pay  all  the  indebtedness  of  the  Ross 
Park  Company,  although  defendant  had  ac- 
quired, under  its  contract  with  individual 
shareholders,  only  about  70  per  cent,  of  the 
capital  stock  of  that  company.  The  wisdom 
of  the  rule  forbidding  the  Introduction  of 
parol  or  extrinsic  evidence  to  vary,  add  to, 
or  detract  from  the  terms  of  a  written  agree- 
ment into  which  the  prior  negotiations  of  the 
parties  have  been  merged  Is  apparent  in  this 
case.  This  contract  on  its  face  clearly  shows 
that  it  covenants  to  indemnify  and  save 
harmless  the  individual  shareholders  who 
were  parting  with  their  stock  from  the  exist- 
ing corporate  indebtedness.  Third  parties 
(that  Is,  those  who  are  not  connected  with 
the  contract)  ought  not  to  be  permitted  to 
introduce  evidence  to  change  its  import,  on 
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the  su^-estlon  of  latent  ambiguity,  unless  it 
is  very  apparent  that  the  contract  falls  with- 
in the  recognized  exception  to  the  rule  against 
the  introduction  of  extrinsic  evidence.  The 
expression  "guaranty  and  save  harmless"  Is 
commonly,  if  not  universally,  used  in  cove- 
nants of  indemnity.  The  phrase  Is  tauto- 
logical, and,  taken  as  a  whole,  has  the  same 
meaning  as  the  words  "save  harmless"  would 
have  If  used  alone.  We  are  of  the  opinion 
that  the  judgment  of  the  superior  court  is  cor- 
rect, and  it  is  therefore  athrmed. 

GORDON,     C.     J.,     and     FULLERTON, 
REAVIS,  and  DUNBAR,  JJ.,  concur. 


RANSBERRY  v.  NORTH  AMERICAN 
I'RANSPORTATION  &  TRAD- 
ING CO. 

(Supreme  Court  of  Washington.    May  17,  1900.) 

SHIPPING— JURISDICTION   OF  STATE  COURTS- 
CARRIERS— PASSENGERS— DAMAGES 
—BREACH  OF  CONTRACT. 

_  1.  The  State  courts  have  jurisdiction  of  an  ac- 
tion against  a  resident  stoamboat  company  for 
breach  of  a  contract  of  carriage  which  was  to 
be  performed  on  the  high  seas,  and  without  the 
state. 

2.  Where  a  carrier  fails  to  perform  its  con- 
tract of  carriage,  it  is  liable  in  damages  for  what 
the  passenger  necessarily  expended  in  completing 
the  trip  from  the  place  where  he  was  abandon- 
ed, together  with  compensation  for  time  lost,  be- 
yond the  reasonable  length  of  time  which  it 
would  have  taken  defendant  to  carry  plaintiff 
to  his  destination,  the  value  of  which  is  to  be 
computed  by  the  reasonable  value  of  plaintiff's 
services  in  his  usual  occupation  at  the  place  of 
destination. 

3.  In  determining  the  value  of  plaintiff's  serv- 
ices, the  jury  should  take  into  consideration  the 
question  of  whether  or  not  plaintiff  would  have 
procured  emi>loyment,  had  he  been  at  his  i^ace 
of  destination  during  the  time  he  was  delayed. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  George  Ransberry  against  the 
North  American  Transportation  &  Trading 
Company  to  recover  damages  for  breach  of 
a  contract  to  transport  plaintiff  from  Seat- 
tle to  Dawson  City,  Canada.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Bailsman,  Kelleher  &  Emory,  for  appel- 
lant.   Osborn  &  Steele,  for  respondent. 

REAVIS,  J.  Plaintiff  (respondent)  was  a 
passenger  on  the  steamship  Cleveland,  own- 
ed by  defendant,  and  operated  by  it  between 
the  city  of  Seattle  and  St.  Michael,  Alaska. 
In  August.  1897,  defendant  sold  plaintiff  a 
ticket  entitling  him  to  passage  from  Seattle 
to  Dawson  City,  in  the  dominion  of  Canada. 
Defendant  at  the  time  of  the  sale  repre- 
sented that  the  steamer  would  make  close 
connections  with  steamboats  owned  and 
operated  on  the  Yukon  river  by  the  defend- 
ant, and  that  within  a  reasonable  time 
thereafter  plaintiff  would  be  safely  carried 


to  Dawson  City.  Defendant  agreed  to  fur- 
nish plaintiff's  transportation  and  subsist- 
ence, and  carry  for  Ulm  baggage  to  the 
amount  of  150  pounds  weight  lu  pursu- 
ance of  the  eoutract,  plaintiff  was  carried 
to  Ft.  Yukon,  about  400  miles  below  Dawson 
City,  and  there  abandoned  by  defendant. 
Plaintiff  thereafter  traveled  to  Dawson  City 
from  Ft.  Yukon  by  dog  sled,  with  team  of 
dogs.  Plaintiff  alleged  that  he  was  com- 
pelled to  make  an  expenditure  of  $000  for 
the  necessary  means  and  facilities  in  trav- 
eling between  Ft.  Yukon  and  Dawson  City, 
and  also  alleges  that  he  lost  90  days  of  time, 
which  was  reasonably  worth  the  sum  of 
$12.50  per  day.  The  whole  damages  for 
breach  of  the  contract  of  carriage  were  laid 
at  ?1,075.  The  jury  returned  a  verdict  of 
$1,500. 

Defendant  assigns  three  errors:  First,  re- 
fusal to  give  the  following  instruction:  "I 
Instruct  you  that  there  is  no  evidence  here 
upon  which  you  can  allow  plaintiff  any- 
thing as  damages  for  loss  of  time,  and  that 
you  are  to  allow  him  nothing  In  this  re- 
spect,"—and  error  In  the  instruction  given 
by  the  court,  upon  which  a  right  of  recovery 
for  loss  of  time  was  based;  second,  refusal 
to  grant  a  new  trial  on  tlie  ground  that  the 
verdict  was  excessive;  and,  third,  overrul- 
ing the  demurrer  to  ttie  jurisdiction  of  the 
court  to  try  the  action. 

1.  The  demurrer  to  the  jurisdiction  la 
founded  upon  the  olr  ii  that  the  contract 
of  carriage  was  a  maritime  one,  and  there- 
fore not  cognizable  In  the  state  court.  The 
case  of  The  Moses  Taylor.  4  Wall.  411.  18 
L.  Ed.  397,  is  cited  npon  the  demurrer:  but 
in  that  case  a  seizure  was  made  of  tlie  ship 
for  breach  of  n  contract  of  carriage  under 
a  California  statute  directing  such  seizure. 
It  was  an  action  in  rem,  and  It  was  there 
observed:  "A  proceeding  In  rem.  as  used 
In  the  admiralty  court,  is  not  a  remedy 
afforded  by  the  common  law.  It  Is  a  pro- 
ceeding imder  the  civil  law.  When  used  In 
the  common-law  courts.  It  is  given  by  stat- 
ute." The  ninth  section  of  tlie  federal  judi- 
ciary act  of  1789  saves  to  suitoi-s  "the  right 
of  a  common-law  remedy  where  the  common 
law  is  comiietent  to  give  It."  The  case  at 
bar  is  a  common-law  action  against  the 
person  of  the  defendant,  and  such  a<-tion8 
have  l)oen  frequently  maintained.  Craw- 
ford V.  Rolierts,  50  Cal.  23.'>;  The  E.  P.  Dorr 
V.  Waldron.  (i2  111.  221. 

2.  The  evidence  is  suffirlpnt  to  sustain  the 
verdict  if  the  plaintiff  was  entitled  to  recover 
for  loss  of  time.  The  rule  for  d.n  mages  in 
this  class  of  cases  Insisted  upon  hy  counsel 
for  appellant  Is  that  announced  In  Hartley  v. 
Baxenrtale.  9  Exch.  .'Ml.  as  follows:  "Where 
two  parties  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the 
other  part.v  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonal>ly  be  considered  ei- 
ther arising  naturally  (I.  e.  according  to  the 
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luual  course  of  things)  from  inch  breach  of 
contract  Itself,  or  snch  as  may  reasonably  be 
aupposed  to  have  been  In  the  contemplation 
of  both  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  ot  the  breach 
of  It."  Accepting  the  rule  as  stated  tbns 
far,  ''Where  two  parties  have  made  a  con- 
tract which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  onght  to  receive 
in  respect  of  such  breach  of  contract  should 
be  snch  as  may  fairly  and  reasonably  be  con- 
sidered, *  •  •  arising  naturally  (1.  e.  ac- 
cording to  the  usnal  conrse  of  things)  from 
such  breach  of  contract,"  there  Is  yet  much 
difficulty  left  in  the  application  to  the  varying 
facts  of  breaches  of  contract  as  they  arise. 
As  said  by  the  supreme  court  of  Minnesota 
in  Serwe  v.  Railroad  Co.,  48  Minn.  78,  50  N. 
W.  1021:  "The  important  question,  after  all, 
is  whether  the  Injury  was  the  direct  and 
proximate,  or  only  the  remote,  consequence 
of  the  wrongful  expulsion."  That  loss  of 
time  may  be  a  usual  and  natural  result  of 
the  breach  of  contract  of  carriage  baa  been 
recognized  by  this  court  in  Turner  v.  Railway 
Go.,  15  Wash.  213,  46  Pac.  243,  where  it  was 
determined  that  a  failure  to  fulfill  the  con- 
tract of  carriage  of  a  passenger  to  a  certain 
destination  subjected  the  carrier  to  the  ex- 
pense thereby  incurred.  Including  the  cost  of 
conveyance  by  other  means,  and  also  that  in- 
cident to  the  delay.  It  was  there  said  of  the 
plaintiff,  a  lawyer:  "Now,  It  is  evident  that. 
If  the  plaintiff  was  delayed  in  reaching  bis 
destination  by  the  fault  of  the  defendant, 
be  was  damaged,  on  account  of  lost  time, 
to  an  amount  exactly  equal  to  that  which 
he  would  have  earned  by  the  practice  of  his 
profession."  The  trial  court  in  that  case  in- 
structed the  Jury  that  plaintiff  was  entitled 
to  recover  such  sum  as  his  time  at  home 
for  the  period  he  was  delayed  by  reason  of 
defendant's  failure  to  transport  bim  was  rea- 
sonably and  fairly  worth  in  his  profe-ssion 
or  business,  and  such  instruction  was  ap- 
proved here;    and  Yonge  v.  Steamship  Co., 

1  CaL  333,  3  Suth.  Dam.  (2d  Ed.)  §  936,  and 

2  Sedg.  Dam.  (8th  Ed.)  §  863,  were  cited  with 
reference  to  the  evidence  tending  to  establish 
damage  for  loss  of  time.  The  case  of  Vouge 
V.  Steamship  Co.,  supra,  was  an  action  against 
a  common  carrier  upon  a  contract  to  carry 
the  plaintiff  from  New  Orleans  to  San  Fran- 
cisco. There  the  trial  court  Instructed  the 
jury  "that,  it  being  shown  In  evidence  that 
the  plaintiff  was  a  good  bookkeeper,  •  •  • 
the  measure  of  damages  would  be  the  wages 
at  the  then  rate  In  San  Francisco  of  a  good 
bookkeeper,"  during  the  period  of  detention 
on  the  way.  The  supreme  court  say  of 
this  Instruction:  "•  *  •  An  Improper  rule 
was  prescrll)od  by  the  district  judge  as  the 
measure  of  damages.  It  may  be,  and  proba- 
bly was,  proper  to  admit  evidence  that  the 
plaintiff  was  a  good  bookkeeper:  but  It  should 


have  been  left  to  the  Jury  to  weigh  the  prob- 
abilities of  bis  procuring  employment  at  San 
Francisco  Immediately  upon  his  arrival,  and 
of  such  employment  being  continued  during 
the  entire  period  covered  by  the  charge  of 
the  court."  Substantial  evidence  in  the  case 
at  bar  tended  to  show  that  the  wages  of  a 
common  laborer  at  Dawson  Olty  were  from 
$1  to  $1.50  by  the  hour;  that  such  labor  was 
in  continuous  demand;  that  the  plaintiff  bad 
been  a  laborer  nearly  all  his  life,  and  was 
able  to  earn  the  common  wages  at  Dawson. 
The  evidence  also  tended  to  show  that  plain- 
tiff lost  about  90  days  of  time;  that  the  labor 
of  travel  which  plaintiff  performed  was  equal 
to  the  hardship  of  labor  at  any  mentioned 
work  In  Dawson.  The  superior  court  In- 
structed the  Jury,  upon  the  measure  of  dam- 
ages, that  the  plaintiff  was  entitled  to  recover 
such  sum  as  would  compensate  him  for  any 
loss  In  money  he  had  necessarily  sustained 
in  completing  his  journey  from  Ft  Yukon  to 
Dawson  City,  together  with  such  other  sum 
as  would  fairly  compensate  him  for  the  time 
be  necessarily  lost  in  completing  his  journey. 
The  court  also  Instructed  that  the  plaintiff 
was  entitled  to  pay  for  such  time  as  he  nec- 
essarily lost,  over  and  beyond  the  reason- 
able length  of  time  for  defendant  to  carry 
plaintiff  to  his  destination  at  Dawson  City; 
that  the  rate  of  compensation  for  such  time 
was  what  an  ordinary  laboring  man  might 
or  could  have  procured  at  Dawson  City;  and 
that  the  Jury  should  determine  from  the  testi- 
mony whether  the  plaintiff  could  have  pro- 
cured such  employment,  and,  if  so,  for  what 
length  of  time,  and  at  what  compensation. 
The  Jury  was  further  instructed  that  It  should 
take  Into  consideration.  In  considering  the 
question  of  wages,  the  amount  which  It  would 
have  cost  the  plaintiff  to  live  during  the 
period  for  which  he  was  allowed  for  loss  of 
time,  and  such  cost  of  living  should  be  de- 
ducted. It  will  thus  be  seen  that  the  rule 
assumed  in  Turner  v.  Railway  Co.,  supra, 
was  followed  by  the  superior  court  In  Its 
Instructions.  The  appellant  agreed  to  carry 
plaintiff  to  Dawson  City  In  a  reasonable  time. 
It  abandoned  him  at  the  commencement  of 
winter,  and  left  him  to  complete  his  Journey 
as  best  he  cou!d.  Certainly  loss  of  time  was 
a  natural  result  of  the  breach  of  contract. 
It  would  also  seem  that  the  evidence  of  dam- 
age for  such  loss  was  competent,  and  from  It 
the  jury.  In  its  sound  discretion,  could  assess 
the  amount.  Much  of  the  argument  in  the 
brief  of  appelhint  could  l)e  properly  addressed 
to  the  Jury  upon  the  evidence  before  it,  but 
It  is  not  aiipllcable  to  the  case  here.  We 
cannot  say  that  the  damages  are  so  excessive 
as  to  require  a  reniis.slon,  and,  no  error  of 
law  occurring,  the  Judgment  Is  affirmed. 

GOnnOX,  C.  J.,  and  DUNBAR  and  FUtr 
LERTON,  JJ.,  concur. 
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HALE  V.  STBNGER  et  al. 

(Supreme  Court  of  AVnshington.     May  23, 
1!)00.) 

BUILDING  AND  LOAN  ASSOCIATIONS— NATURE 
OP  CONTRACT— STATUTES— RETRO- 
ACTIVE OPERATION. 

1.  Ballinger's  Ann.  Codes  &  St.  §g  44(X),  4402. 
requiring  a  building  association  doing  Uusiness  iu 
the  state  to  deixwit  Avitli  the  state  auditor,  iu 
trust  for  all  its  members  and  creditors,  all  mort- 
gages received  by  it,  do  not  apply  to  mortgages 
taken  prior  to  their  enactment. 

2.  Where  a  borrower  subscribes  for  shares  of 
B  loan  assocuition  merely  to  obtain  a  loan,  and 
makes  monthly  payments  on  the  shares  under 
a  contract  whereby  the  maturity  of  the  shares 
extinguishes  the  debt  and  cancel.s  the  stock,  the 
contract  is  one  of  loan,  on  which  he  is  entitled 
to  have  credited  all  payments  imule,  whether  as 
premiums,  fines,  or  otherwise. 

Appeal  from  superior  court,  King  county; 
II.  K.  Hadle.v,  Judge. 

Action  by  William  D.  Hale,  as  receiver  of 
the  American  Savings  &  Loan  Association, 
against  Leonard  V.  Stenger  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
apiwals.    Kevcrsed. 

Clise  &  King,  for  appellant.  FalrchiUl  & 
Bruce  and  Newman  &  Howard,  for  resiwnd- 
euts. 

GOKDOX,  C.  J.  The  appellant  is  the  re- 
f-elver  of  the  Anieriean  Savings  &  Loan  As- 
sociation, a  cori)oration  incorporated  under 
the  laws  of  the  state  of  Minnesota,  and  was 
api)ointed  by  an  order  of  the  district  court 
of  Hennepin  coimty.  In  that  state.  The 
action  Is  to  foreclose  a  mortgage  given  to 
secure  tlie  sum  of  $1,850  loaned  by  the  asso- 
ciation to  the  defendant  Stenger  in  Decem- 
ber, 18!>2.  Accompanying  the  mortgage  was 
an  assignment  to  the  association  of  37 
shares  of  stock  of  said  association,  of  the 
par  value  of  $100  per  share.  The  loan  was 
made  upon  the  usual  terms  and  conditions 
<;ommon  to  loans  by  building  associations  to 
their  subscribers.  The  defendants  duly  and 
rej,..larly  made  their  monthly  payments 
from  the  date  of  their  stock  subscription 
until  August,  1894,  the  aggregate  amount  of 
such  payments  being  ?l.r>,"i4,  and  In  addition 
thereto  they  paid  the  Interest  on  the  loan 
calculatetl  at  the  rate  of  0  per  cent,  per  an- 
num (that  being  the  contract  rate)  until 
August,  1894,  the  sums  so  paid  as  Interest 
aggregating  $.")18.  The  court  found  that  in 
August,  1894,  the  defendants  offered  to  sur- 
render their  stock,  "and  notified  the  said 
corporation  that  they  so  desired  to  surren- 
der and  cancel  the  stock,  and  to  have  its 
value  credited  upon  the  said  loan  and  mort- 
gage, and  that  they  were  ready  and  willing 
to  pay  the  balance  that  might  De  due  on  the 
said  loan,  and  at  such  time  demanded  that 
the  said  plaintiff  cori>oration  furnish  tliem  a 
statement  of  the  amount  so  due,  after  allow- 
ing the  credits  aforesaid;  that  the  said 
plaintiff  corporation  accepted  the  said  notice 
as  an  offer  to  withdraw,  and  waived  all 


objections  to  tbe  form  of  such  notice,  and 
demanded  from  tbe  defendants,  as  tbe  bal- 
ance due  after  cre<liting  the  defendants  witli 
what  It  alleged  was  tlie  value  of  their 
shares,  the  sum  of  $1,790."  The  court  also 
foimd  that  at  the  time  demand  was  made 
'•the  plaintiff  corporation  was  entitled  to 
demand  and  receive  from  tlie  defendants 
the  sum  of  $190.27  and  no  more";  also  that 
"the  defendants  were  ready,  able,  and  will- 
ing to  pay  tbe  said  sum,  and  ever  since  have 
been  ready,  able,  and  willing  to  pay  the  sum 
of  $190.28;  •  «  »  that  the  defendants 
bad  no  knowledge  of  the  proper  amount  to 
tender  or  bring  into  court  for  the  plaintiff 
until  an  accounting  was  had,  and  tbe  plain- 
tiff neglected  to  make  such  accounting,  and 
uas  not  made  any  accounting  otlier  than  this 
demand."  The  court  also  found  that  the 
plaintiff  had  paid  taxes  on  the  mortgaged 
premises  for  tbe  years  1896  and  1897, 
amounting  to  $119.80,  but  concluded  that  tlie 
plaintiff  was  not  tlie  legal  owner  and  bolder 
of  the  obligation  sued  on,  and  not  entitled  to 
maintain  and  prosecute  the  action.  Re- 
spondents seek  an  atllrmance  upon  the 
grouud  that  the  plaintiff  Is  not  entitled  to 
any  relief  because  of  a  failure  of  the  asso- 
ciation to  deposit  the  mortgage  in  question 
with  the  auditor  of  state,  as  requlretl  by 
sections  4400,  4402,  BalUngers  Ann.  Codes 
&  St.,  which  sections  require  every  building 
and  loan  asso<-iation  doing  business  in  the 
state  to  deposit  and  keep  with  the  state 
auditor,  or  with  a  duly-chartered  trust  com- 
pany approved  by  the  auditor,  in  trust  for 
all  of  its  members  and  creditors,  all  mort- 
gages or  other  securities  received  by  it  in 
the  usual  course  of  business. 

The  mortgage  in  question  was  executed 
prior  to  the  enactment  of  the  statute  Just 
referred  to,  and  tlie  record  does  not  disclose 
whether  since  its  passage  the  corporation, 
has  done  business  in  this  state.  But,  con- 
ceding that  it  is  lawful  for  the  legislature  to 
specify  the  terms  and  conditions  uiwn  which 
a  foreign  corporation  may  do  business  in 
tlie  state,  the  enactment  under  consideration 
could  not  affect  mortgages  or  other  contracts 
theretofore  lawfully  entered  into.  Thi» 
mortgage  was  lawful  when  made,  and  the 
act  is  not  to  be  regarded  as  applying  to 
mortgages  and  securities  taken  prior  to  its 
passage.  To  bold  otherwise  would  be  to 
violate  the  oonstltutioual  provision  against 
the  impairment  of  contracts.  Paul  v.  Vir- 
ginia, 8  Wall.  108. 19  L.  Ed.  337;  Bank  of  Au- 
gusta v.  Karle.  13  Pet.  319,  10  L.  Ed.  274; 
Edwards  v.  Kearzey.  JK5  U.  S.  593.  24  L.  Ed. 
793;  Seibert  v.  I^wis,  122  U.  S.  2A4,  7  Sup. 
Ct.  11!H),  30  L.  Ed.  IICI. 

This  necessitates  a  reversal  of  the  Judg- 
ment, and  It  becomes  Important  to  deter- 
mine the  amount  for  which  the  plaintiff  is 
entitled  to  Judgment  and  decree  of  foreclo- 
sure. The  current  of  authority  is  not  uni- 
form as  to  the  application  to  be  made  of 
sums  paid  by  a  borrower  under  similar  con- 
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tracts  with  such  corporations,  but  we  tbink 
the  tendency  of  modern  authority  Is  in  the 
direction  of  holding  that  all  such  payments, 
under  whatever  name  made,  whether  as 
premiums,  dues,  fines,  or  otherwise,  are  pay- 
ments upon  the  loan.  In  equity  the  mort- 
iragor  is  entitled  to  have  them  credited  ac- 
cordingly. Association  v.  Cairns,  1(5  Wash. 
215,  47  Pac.  509;  Stevens  v.  Association 
(Idaho)  51  Pac.  ftSO;  Association  v.  Shea 
(Idaho)  53  Pac.  1022;  Association  v.  Buck 
(Md.)  1  Atl.  501;  Randall  v.  Union  (Neb.) 
(50  N.  W.  1019,  29  L.  R.  A.  133;  Id.,  (52  N.  W. 
2.52;  Association  v.  Tinsley  (Va.)  31  S.  E. 
507;  Watklns  v.  Association,  97  Pa.  St.  514; 
Harris'  Appeal  (Pa.)  3  Atl.  77(>;  Pryse  v. 
Association  (Ky.)  41  S.  W.  574;  Rowland 
V.  Association  (X.  C.)  18  S.  E.  9<)5;  Strauss 
v.  Association  (X.  C.)  23  R.  E.  4.')0,  30  L.  R. 
A.  (593;  Bulst  v.  Bryan  (S.  C.)  21  S.  E.  537, 
29  I>.  R.  A.  127:  Sawtelle  v.  Building  Co. 
(t'tah)  48  Pac.  211;  Association  v.  Fowble 
(Utah)  53  Pac.  999:  Barker  v.  Bigelow,  15 
Gray,  130.  There  Is  much  authority  to  the 
contrary.  We  think,  however,  considering 
the  nature  and  character  of  the  contract, 
that  the  true  rule  applicable  to  Its  adjust- 
ment Is  expressed  In  the  Idaho  case  (Associ- 
ation V.  Shea,  supra),  where  it  is  said:  "We 
construe  the  entire  contract  to  be  one  of 
loan;  that  It  was  entered  into  for  the  pur- 
l)Ose  solely  of  borrowing  money  by  one  of 
the  parties,  and  lending  by  the  other;  that 
the  relation  of  corporation  and  stockholders 
exists,  not  In  fact,  but  purely  In  Action; 
and  that  the  object  of  the  plaintiff  in  enter- 
ing Into  the  contract  was  purely  for  the  pur- 
pose of  Increasing  Its  capital  by  obtaining 
large  returns  for  the  use  of  Its  money.  In 
no  case  where  the  two  relations  are  blended 
together  as  In  this  case,  and  the  stock  and 
debt  are  both  contemporaneously  extin- 
guished by  monthly  payments  upon  the  debt 
or  upon  the  so-called  stock,  will  the  con- 
tract be  treated  by  this  court  other  than  a 
contract  of  loan."  And  we  think  the  author- 
ities above  cited  abundantly  support  the  doc- 
trine of  that  case.  We  conclude  that  the 
Judgment  of  dismissal  must  be  reversed,  and 
that  the  plaintiff  Is  entitled  to  Judgment  for 
the  sum  remaining  unpaid  as  found  by  the 
trial  court,  and  also  the  taxes  paid  by  plain- 
tiff, with  Interest  thereon  from  the  date  of 
payment,  and  to  a  decree  of  foreclosure. 

DUNBAR,    FUU,ERTON,    and    REAVIS, 
JJ.,  concur. 


CHEZUM  et  nl.  v.  CJI^AYPOOL  et  al. 

(Snpreine  Court  of  Washington.     May  21, 
1900.) 

JUDGMENT— VACATING— RB9  JUDICATA. 
An  order,  unappealed  from,  dpnyinc  an  ap- 
plication to  vacate  a  judgment  under  BHilinger's 
Ann.  Codes  &  St.  SS  5t."i.'5-51C2.  providiiiK  for 
vacating  judgments  after  term,  and  prcstrihing 
the  proceeding  therefor,  being  the  exclusive  rem- 


edy, is  a  bar  to  any  sntwequent  proceeding  to 
cancel  the  judgment. 

Appeal  from  superior  court,  Pierce  county; 
Thomas  Carroll,  Judge. 

Action  by  1<\  O.  Chezum  and  another 
against  C.  E.  Claypool  and  others  to  cancel 
a  judgment.  From  a  judgment  for  complain- 
ants, defendants  appeal.    Reversed. 

E.  E.  Cushman,  for  appellants.  G.  L.  Mc- 
Kay and  Ira  A.  Town,  for  respondents. 

GORDON,  C.  J.  In  December,  1894,  the 
sui)erlor  court  of  Pierce  county  rendered 
judgment  In  favor  of  Caroline  Bokien  and 
against  the  State  Insurance  Company  for  the 
sum  of  S^WO  and  costs.  An  appeal  was  taken 
to  this  court,  and  the  judgment  atlirmed.  14 
Wash.  39,  44  Pac.  110.  In  the  order  of  re- 
mittitur to  the  lower  court,  the  costs  of  the 
trial  court  were,  by  inadvertence,  omitted. 
On  March  31,  1800,  the  superior  court,  upon 
motion  of  counsel  for  Bokien,  proceeded  to 
enter  judgment  In  conformity  with  the  re- 
mittitur of  this  court,  and  included  therein 
the  costs  arising  in  the  trial  of  the  action. 
Subsequently,  and  during  the  years  IKtO, 
1897,  and  1898,  various  writs  of  garnishment 
and  execution  were  Issued,  based  upon  that 
judgment,  and  certain  proceedings  supple- 
mental to  execution  were  had  and  taken; 
and  In  October,  1898,  the  respondents  in  this 
case,  who  were  sureties  upon  the  appeal 
bond,  and  against  whom  judgment  went, 
moved  to  vacate  and  set  aside  the  judgment 
of  March  31,  1890,  upon  various  grounds. 
This  motion  was  supported  by  affidavit,  and, 
after  hearing,  was  denie<I  by  the  court.  No 
appeal  was  taken  therefrom.  Subsequently 
this  action  was  brought  to  cancel  the  judg- 
ment. A  demurrer  to  the  complaint  was 
overruled,  and  the  appeal  in  the  present  in- 
stance is  from  a  judgment  in  plaintiffs'  favor, 
directing  the  cancellation  of  the  judgment. 

We  think  that  plaintiffs  have  mistaken 
their  remedy,  and  that  the  decision  upon  the 
application  to  vacate  tlie  judgment  was  a  bar 
to  any  subsetpient  proceeding.  It  Is  funda- 
mental that  equity  will  not  Interfere  where 
there  Is  a  full  and  adequate  remedy  at  law, 
and  our  statute  (Balllnger's  Ann.  Codes  &  St. 
a  515.S-5102,  Inclusive)  provides  such  a  rem- 
edy. It  is  not  pretended  that  the  pUilntlffs 
In  the  present  action  were  not  aware  of  the 
existence  of  the  judgment.  On  the  contrary, 
although  knowing  its  terms  and  provisions, 
and  the  repeated  efforts  to  enforce  it,  they 
took  no  steps  to  have  It  modified  or  vacated 
for  upwards  of  two  years,  when  they  pro- 
ceoiled  to  move  against  It.  The  recoi-d  does 
not  advise  us  of  the  grounds  upon  which  the 
decision  went  against  them,  and  It  Is  not 
material  to  the  present  Inquiry  what  the  real 
ground  of  decision  was.  It  Is  enough  to 
know  that  the  proceeding  afforded  by  the 
statute  for  vacating  or  modifying  Judgments 
is  not  a  summary  one,  that  its  provisions  are 
ample  to  enable  Justice  to  be  done,  and  that 
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an  appeal  Is  allowed  to  this  court  from  the 
order  entered  therein.  Railroad  Co.  v.  Black. 
3  Wash.  St.  327,  28  Pac.  538;  Railway  Co.  v. 
Johnson,  7  Wash.  07,  34  Pac.  567.  As  al- 
ready said,  the  statute  affords  a  full,  com- 
plete, and  adequate  remedy.  Such  being  the 
ease,  it  must  he  regarded  as  exclusive;  and, 
having  unsuccessfully  sought  to  obtain  a  de- 
cision In  their  favor  by  resorting  to  that  pro- 
ceeding, plaintiffs  are  bound  by  such  decision, 
and  cannot  avoid  the  effect  of  It  by  an  ac- 
tion like  the  present.  The  judgment  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  superior  court  to  dismiss. 

pUXBAR,    FUIJ.ERTON.    and    RE  AVIS, 
JJ.,  concur. 


STATE    ex   rel.    GIIiLETTE    ▼.    SUPERIOR 
COURT  OF  SPOKANE  COUNTY  et  al. 

(Supreme  Court  of  Washington.    May  19,  1000.) 

BILL  OF  REVIEW— JURISDICTION— AMOUNT   IN 
CONTROVERSY. 

The  supreme  court  has  no  jurisdiction  hj 
writ  of  review  to  review  a  decision  of  a  superi- 
or court  in  a  civil  action,  where  the  original 
amount  in  controversy  or  the  value  of  the  prop- 
erty does  not  exceed  $200,  and  the  legality  of  a 
tax,  impost,  a.ssessmeut,  toll,  municipal  fine,  or 
validity  of  a  statute  is  not  involved,  since  Const. 
art.  4,  i  4,  provides  that  the  appellate  jurisdic- 
tion of  the  supreme  court  shall  not  extend  to 
such  cases,  and  a  party  litigant  cannot  by  indi- 
rection obtain  review  of  a  cause  which  could 
not  be  considered  directly  on  appeal. 

Application  by  the  state,  on  the  relation 
of  W.  W.  Gillette,  for  a  writ  of  review  to 
the  superior  court  of  Spokane  county  and 
others.    Writ  denied. 

James  Hopkins,  for  relator. 

PER  CURIAM.  This  is  an  appllcaUon  for 
writ  of  review.  The  petition  shows  that 
judgment  for  the  sum  of  ?81.04,  In  favor  of 
the  petitioner,  was  rendered  against  one  F. 
N.  Muzzy  in  a  justice  court  In  Sixikane  coun- 
ty on  the  14th  day  of  August,  1809;  that  on 
the  same  day  a  purported  notice  of  appeal 
was  served  on  the  petitioner,  and  on  the 
23d  day  of  October,  1899,  the  case  came  up 
for  hearing  on  appeal  before  the  superior 
court  of  Spoliane  county,  when  a  motion  was 
made  by  the  petitioner  to  dismiss  the  appeal 
for  the  reason  that  the  notice  of  appeal  had 
not  been  filed  by  the  justice  of  the  peace  who 
tried  the  cause,  and  that  therefore  the  court 
had  no  jurisdiction  to  try  the  case.  The  mo- 
tion to  dismiss  was  overruled,  and  the  cause 
was  tried  to  a  jury,  which  returned  a  ver- 
dict in  favor  of  the  defendant  and  against 
the  petitioner  for  the  sum  of  $100  damages 
and  $39  costs.  The  petitioner  bases  his  claim 
to  the  writ  on  the  ground  that  there  is  no 
appeal  or  other  adequate  remedy  at  law. 
The  constitution  provides  that,  except  In  cer- 
tain cases  spedflcally  mentioned,  the  appel- 
late jurisdiction  of  this  court  shall  not  ex- 
tend to  cases  where  the  original  amount  In 


controversy  or  the  valne  of  the  proper<7  does 
not  exceed  the  sum  of  $200,  and  we  have 
frequently  decided  that  a  party  litigant  can- 
not by  indirection  obtain  a  review  of  bis  cause 
which  be  cannot  obtain  directly  by  appeal. 
It  was  evidently  the  Intention  of  the  constitu- 
tion makers  that  the  superior  court  should 
have  exclusive  Jurisdiction  in  actions  whore 
the  original  amount  in  controversy  did  not 
exceed  $200.  The  writ  will  therefore  be  de- 
nied. 


FIDELITY  TRUST  CO.  v.  PALilEE. 

(Supreme  Court  of  Washington.    May  17,  1900.) 

CITY    WARRANT— INNOCENT    PURCHASER— TI- 
TLE—DIRECTING  VERDICT— FINDINGS. 

1.  Where  defendant  in  good  faith  purchased  a 
city  warrant  from  an  attorney  in  ignorance  of 
the  fact  it  had  merely  been  intrusted  to  him  to 
be  used  in  evidence,  and  the  warrant  itself  gave 
no  intimation  of  a  third  party's  ownersliip,  the 
owner  could  not  recover  the  value  thereof  from 
defendant. 

2.  The  court,  in  directing  a  verdict  and  enter- 
ing judgment  in  accordance  with  its  decision,  as 
authorized  by  2  Ballinger's  Ann.  Ct>des  &  St.  f 
4994,  is  not  required  to  make  and  file  findings  of 
fact  and  conclusions  of  law. 

Appeal  from  superior  court,  Pierce  cotmty; 
Thomas  Carroll,  Judge. 

Action  by  the  Fidelity  Trust  Company,  ad- 
ministrator of  the  estate  of  Samuel  W.  Per- 
kins, deceased,  against  John  R.  Palmer. 
From  a  judgment  In  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Campbell  &  Powell,  for  appellant.  Bates 
&  Murray  and  John  H.  McDaniels,  for  re- 
spondent. 

GORDON,  C.  J.  Plaintiff  sued  to  recover 
the  value  of  a  city  warrant  of  the  city  of 
Tacoma.  It  appears  that  the  warrant  was 
originally  Issued  to  the  Fox  Island  Clay 
Works,  and  thereafter  indorsed  to  the  Wash- 
ington Fire-Clay  Company,  and  that  company 
indorsed  it  in  blank.  Plaintiff's  Intestate, 
S.  N.  Perkins,  became  the  owner  thereof,  and 
subsequently  intrusted  it  to  his  attorney,  D. 
K.  Stevens,  at  the  iatter's  request,  to  enable 
him  to  use  the  same  in  evidence  In  a  case 
then  pending  in  the  superior  court.  Stevens, 
instead  of  returning  the  same  to  his  principal, 
sold  it  to  the  defendant,  who  paid  par  value 
therefor.  At  the  conclusion  of  the  evidence 
for  plaintiff,  the  trial  court,  upon  defendant's 
motion,  discharged  the  jury,  and  entered 
judgment  In  defendant's  favor,  dismissing 
the  action,  and  for  costs,  pursuant  to  section 
4991,  2  Ballinger's  Ann.  Codes  &  St.  At  the 
trial  the  defendant  was  examined  as  a  wit- 
ness for  pkilutlff.  The  purpose  of  his  exam- 
inatiou  was  to  show  that  be  knew  at  the  time 
of  his  purchase  of  the  warrant  that  plaintiff's 
Intestate  was  the  owner  of  it.  We  have  ex- 
amined his  testimony  very  carefully,  and  It 
seems  perfcctl.v  clear  that  he  was  not  ac- 
quainted with  Mr.  Perkins,  or  knew  of  bis 
existence,  imtil  after  he  purchased  the  war- 
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rant;  that  he  believed  and  understood  that 
Stevens  owned  it;  and  a  reading  of  his  testi- 
mony we  think  admits  of  no  other  conclusion 
than  that  he  purchased  It  In  good  faith,  with- 
out any  actual  knowledge  of  Perkins'  owner- 
ship, or  of  any  fact  or  clrcuuistauce  which 
would  be  sufficient  to  put  a  prudeut  person 
upon  inquiry.  As  already  observed,  the  war- 
rant itself  afforded  no  notice  or  Intimation  of 
Perkins'  ownership,  and,  if  the  rule  that  is 
applicable  to  negotiable  paper  can  be  lnv(^ed 
in  respondent's  favor,  the  Judgment  of  the 
trial  court  was  unquestionably  correct.  Ap- 
pelhint  contends  that  such  a  warrant  is  not 
a  negotiable  Instrument,  but  is  Intended  as  a 
mere  voucher  of  the  city  treasurer  when  paid. 
The  great  weight  of  authority  is  that  a  coun- 
ty or  city  warrant  possesses  all  of  the  qualities 
of  negotiable  paper  but  one,  viz.  that  It  is  open 
to  any  defense  which  might  have  been  made 
to  the  claim  upon  which  it  Is  founded.  For 
all  purposes  involving  its  title,  it  must  be 
treated  as  negotiable.  Bank  v.  Gelbach,  8 
Wash.  497,  36  Pac.  467;  District  of  Columbia 
V.  Cornell,  130  U.  S.  653,  8  Sup.  Ct.  6&4,  32 
L.  Ed.  1041;  Furgerson  v.  Staples,  82  Me. 
150,  19  AtL  158;  Garvin  v.  Wiswell,  83  HI. 
215;  Crawford  Co.  v.  Wilson.  7  Ark.  214. 
Such  being  Its  character,  the  case  la  not  af- 
fected by  the  fact  that  Stevens  had  no  au- 
thority to  sell  the  warrant.  Young  Men's 
Christian  Ass'n  Gymnasium  Co.  v.  Rockford 
Nat.  Bank  (lU.  Sup.)  54  N.  B.  287;  Garrett  v. 
Campbell  (Ind.  T.)  61  8.  W.  956;  Welrlck  v. 
Bank,  16  Ohio  St  286.  The  procedure  of  the 
trial  court  was  in  accord  with  the  statute  (2 
Ballinger's  Ann.  Codes  &  St  g  4994),  and  the 
court  was  not  required  to  make  findings  of 
fact  and  conclusions  of  law.  Barkley  v.  Bar- 
ton. 15  Wash.  33,  45  Pac.  654;  Thome  v.  Joy, 
IB  Wash.  83,  45  Pac.  642;  Noyes  v.  King  Co., 
18  Wash.  417,  51  Pac.  1052.  The  judgment 
and  order  appealed  from  will  be  afDrmed. 

DUNBAR,  FULLEBTON,  and  RBAYIS, 
JJ.,  concur. 


HOWARD  V.  HIBBS. 
(Supreme  Court  of  Washington.    May  24,  1900.) 

PUBLIC  LANDS— RAILROAD  GRANTS— PRE-EMP- 
TION—PRIORITY— INTERIOR  DEPARTMENT  — 
CONTEST  —  ESTOPPEL  —  ANSWER  —  SUFFI- 
CIENCY—APPEAL. 

1.  Under  Act  Cong.  July  2,  1804,  granting  to 
the  Northern  Pacific  Railway  Company  alter- 
nate sections  of  laud  on  each  side  of  the  rail- 
road as  it  might  adopt,  not  otherwise  disposed 
of,  free  from  pre-emption  or  other  claim,  at  the 
time  the  road  should  be  definitely  fixed  and  a 
plat  thereof  filed,  and  providinjf  that  whenever, 
prior  to  such  tune,  any  of  said  sections  should 
be  pre-empted  or  otherwise  disposed  of,  other 
sections  should  be  selected  in  lieu  thereof,  wliere 
defendant  entered  the  land  in  controversy  in 
1879,  and  lived  on  it  until  1884,  and  after  a 
contest  before  the  interior  department  between 
him  and  the  railway  company,  extending  from 
l.S,t4  to  1906,  a  patent  was  granted  defendant, 
and  the  railway  had  made  no  actual  selection  of 
the  iaml  «i>itropriated  to  it.  the  defendant  was 
entitled  to  the  laud  in  preference  to  a  grantee  of 


'the  railway  company,  sTnce  the  Innds  allotted  the 
railway  company  were  not  withdrawn  from  set- 
tlement until  the  sections  ai>propriated  were  ac- 
tually selected  by  the  company. 

2.  Where  defendant  was  owarded  a  patent  to 
public  land  in  a  contest  with  plaintiff's  grantor, 
<'xtending  from  1884  to  1S9<!,  before  the  interior 
department,  and  a  relimiuishmont  alleecd  to 
have  been  executed  by  the  defendant  hi  Novem- 
ber, ltW4,  was  not  introduced  in  evideuee  in 
that  contest  by  the  plaintiff's  grantor,  plaintiff 
is  estopped  from  asserting  the  relinquishment. 

3.  t;v  here  no  objections  were  Interposed  in 
the  lower  court,  by  motion  or  demurrer  to  the 
snflSciency  of  the  denials  in  the  answer,  until 
all  of  the  evidence  wag  in,  when  attention  was 
called  to  it  by  a  request  for  findings,  such  ob- 
jections will  not  lie  entertained  on  appeal. 

Appeal  from  superior  court.  Whitman  coun- 
ty; William  McDonald.  Judge. 

Action  by  DoUie  Howard  against  R.  H. 
Hibbs.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Trimble  &  PatUson  and  Stephens  &  Bunu, 
for  appellant.  Wm.  A.  Inman  and  Ghad- 
wlck  &  Bryant,  for  respondent 

PBX  CURIAM.  Plaintiff  in  this  action  Is 
the  grantee  of  the  Northern  Pacific  Railroad 
Company.  The  action  is  brought  to  quiet 
title,  the  contention  being  that  the  hinds  were 
patented  to  the  respondent  through  a  mis- 
take of  fact  and  misconstruction  of  the  law 
on  the  part  of  the  department  of  the  interior. 
The  premises  are  situated  within  the  limits 
of  the  Northern  Pacific  Indemnity  grant  In 
October,  1878,  respondent  made  homestead 
entry  for  the  W.  %  of  the  N.  W.  %  of  section 
20,  township  15  N.,  of  range  44  R,  and  made 
final  proof  thereon  in  November,  1883.  Pri- 
or to  making  his  final  proof  he  made  applica- 
tion to  enter  the  premises  in  controversy, 
which  adjoined  the  land  embraced  in  his 
homestead  filing,  under  the  additional  home- 
stead act  of  March  3,  1879.  In  his  applica- 
tion he  alleged  settlement  In  October,  1878. 
Various  applications  were  made  by  the  rail- 
road company  to  select  the  premises,  all  ot 
which  were  canceled  and  held  for  naught  by 
the  Interior  department.  The  first  attempt 
was  made  on  March  20,  1881;  the  second, 
October  25,  1887;  and  the  last  on  August  20, 
1892.  Respondent  continued  to  live  on  his 
homestead  tmtil  the  fall  of  1884.  A  portion 
of  the  premises  in  controversy  was  and  had 
been  inclosed  by  him  for  a  niunber  of  years 
prior  thereto.  The  question  of  to  whom  the 
land  should  be  allotted,  whether  to  the  re- 
spondent or  to  the  railroad  company,  was 
continuously  before  the  interior  department 
from  1884  to  1800,  when  the  land  was  pat- 
ented to  respondent.  The  contention  of  the 
appellant  Is  that  the  land  was  withdrawn 
from  sale,  homestead,  or  pre-emption  by  the 
terms  of  the  act  of  congress  of  July  2,  18C4, 
granting  lands  to  the  railroad  coinpauy;  that 
it  remained  so  withdrawn  from  that  date 
until  the  filing  of  the  map  of  general  route  in 
Febniary,  1872;  and  that  the  indemnity  lands 
were  appropriated  without  selection  by  reason 
of  the  deficiency  In  the  place  limits.    Tliat 
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contention  was  squarely  passed  upon  by  this 
court  In  Moore  v.  Cormode,  20  Wash.  305, 
o5  Pac.  217,  in  which  It  was  held  that  the 
grant  as  to  lands  in  the  indemnity  limit  did 
not  take  effect  until  actually  selected  by  the 
company,  and  that  prior  thereto  such  lands 
wore  open  to  settlement. 

It  is  also  urged  by  the  appellant  that  the 
respondent  abandoned  the  tract  after  malting 
his  filing,  and  that  he  made  and  executed  a 
formal  relinquishment  thereof  to  the  United 
States,  and  delivered  the  same  to  one  Oliver, 
who  l)ecame  the  purchaser  by  deed  from  the 
respondent  of  the  lands  embraced  in  his  orig- 
inal homestead,  located  in  section  20.  In  the 
trial  of  this  cause  in  the  lower  court  the  pur- 
ported relinquishment  was  introduced  in  evi- 
dence. It  bears  date  the  5th  of  November, 
1884,  and  is  sufficient  in  form.  Respondent 
denies  that  he  ever  executed  the  same,  and 
upon  that  question  the  evidence  is  squarely 
in  conflict,  so  much  so  that  we  are  unable 
to  say  that  its  execution  is  established  by  the 
evidence.  In  any  event,  while  It  purports  to 
have  been  executed  in  1884,  it  was  never 
filed  in  the  land  ofllce,  or  with  the  depart- 
ment, and,  although  we  think  abundant  op- 
portunity was  afforded  appellant's  grantor, 
the  railroad  company,  to  produce  it,  and  the 
fact  of  its  existence  and  production  was  ma- 
terial to  the  controversy  being  waged  before 
the  department,  no  suggestion  of  its  exist- 
ence appears  to  have  been  made  during  tlie 
pendency  of  the  controversy  before  the  de- 
partment. The  department  is  invested  by 
law  with  Jurisdiction  to  determine  the  facts 
pertaining  to  adverse  claims  made  to  govern- 
ment land,  and  where,  as  in  tills  case,  an  op- 
portunity is  afforded  a  party  to  establish 
material  facts,  and  he  neglects  to  avail  him- 
self of  such  opportunity,  we  think  he  can 
have  no  standing  in  a  court  of  law  to  re- 
enter upon  an  investigation  of  such  facts. 

Objection  is  also  made  to  the  sufficiency  of 
the  denials  in  the  respondent's  answer.  It 
does  not  appear  that  in  the  lower  court  any 
motion  or  demurrer  was  Interposed  which 
called  for  a  ruling.  On  the  contrary,  issue 
was  Joined  by  the  filing  of  a  reply.  The  par- 
ties proceeded  to  trial  without  objection  to 
tlie  fonn  of  the  answer,  and  the  evidence 
was  all  in,  when,  for  the  first  time,  the  at- 
tention of  the  court  appears  to  have  been 
called  to  the  pleading  by  a  request  for  find- 
ings. The  objections  were  not  seasonably 
made,  and  cannot  be  entertained.  The  de- 
cree must  respond  to  the  evidence  introduced 
at  the  trial.  The  Judgment  and  decree  will 
be  affirmed. 


RITCHEY  et  al.  r.  CEDAR  MILL  CO.  et  al. 

(Supreme  Court  of  Washington.    May  22.  1900.) 

APPEAL    BOND— AMOUNT— INSUFFICIENCY- 
DISMISSAL— VOID  JUDGMENT. 

Where  it  is  concetiod  that  the  amount  of  an 
appeal  bond,  which  is  also  a  stay  i)ond,  is  not 
twice  the  amount  of  the  judgment  and  costs  and 


f200,  as  required  by  statute,  the  appeal  will  be 
ismissed,   even  where  the  judgment  appealed 
from  is  void. 

Appeal  from  superior  court,  Suobomlsb 
county;   Frank  T.  Reld,  Judge. 

Action  by  D.  E.  Ritchey  and  others  against 
the  Cedar  Mill  Company  and  others.  From 
a  Judgment  in  favor  of  plaintiffs,  defend- 
ants appeal    Appeal  dismissed. 

W.  P.  Bell  and  J.  A.  Coleman,  for  appel- 
lants. M.  J.  McGulnness  and  Bausman,  Kel- 
leher  &  Emory,  for  respondents. 

PER  CURIAM.  Motion  to  dismiss  appeal 
for  want  of  sufficiency  of  the  bond.  The  ap- 
peal bond  was  conditioned,  also,  as  a  stay 
bond.  It  is  conceded  that  the  amount  of 
the  bond  is  not  twice  the  amount  of  the 
Judgment  and  costs  and  $200,  the  statutory 
requirement  for  an  appeal  bond.  This 
brings  the  case  within  the  rule  announced 
In  Pierce  v.  Willeby,  20  Wash.  12»,  54  Pac. 
999;  Town  of  Sumner  v.  Rogers  (Wash.)  58 
Pac.  214;  Galloway  v.  TJossem  (Wash.)  60 
Pac.  129;  and  Beeziey  v.  Sessions  (Wash.) 
60  Pac.  130.  The  appellants  have  filed  a 
very  earnest  brief,  in  which  the  court  is 
adjured.  In  view  of  the  results  which  they 
conceive  may  follow  the  rulings  in  the  cases 
above  referred  to,  to  overrule  said  cases. 
But,  after  giving  due  consideration  to  appel- 
lants' arguments,  we  are  constrained  to  sus- 
tain the  rule  therein  established,  and  which 
has  since  been  announced  from  the  bench 
in  yarions  cases  in  which  no  opinions  have 
been  rendered.  We  have  frequently  had  un- 
der consideration  the  act  cited  by  appellants, 
viz.  section  1,  c.  49,  Laws  1879,  but  do  not 
think  the  provision  has  reference  to  the 
amount  of  the  bond.  It  is  also  claimed  by 
the  appellants  that  this  case  does  not  fall 
within  the  rule  announced  in  Pierce  v.  Wil- 
leby, supra,  and  the  following  cases,  inas- 
much as  it  is  asserted  tliat  a  portion  of  the 
Judgment,  viz.  $100,  allowed  as  attorney's 
fees,  was  void  for  the  reason  that  there  is 
no  provision  in  the  statute  for  the  allowance 
of  attorney's  fees  in  cases  of  this  kind, 
which  is  the  foreclosure  of  a  lien  under  tiie 
Laws  of  1897  (Sess.  Laws  1897,  p.  55);  and 
an  exceedingly  Interesting  brief  is  filed  in 
support  of  this  view,  on  the  question  of  Ju- 
risdiction. But  conceding,  without  deciding, 
that  there  is  no  statutory  provision  for  an 
attorney's  foe  in  this  character  of  cases,  and 
that  the  Judgment  in  that  respect  is  abso- 
lutely void,  and  conceding  the  further  con- 
tention of  the  appellants,  that  a  void  judg- 
ment is  unenforceable  and  can  be  attacked 
collaterally,  yet,  if  an  appeal  is  sought  from 
such  Judgment,  the  party  desiring  to  appeal 
must  comply  with  the  law  regulating  ap- 
peals, exactly  as  though  the  Judgment  were 
not  void.  It  is  for  the  very  purpose  of  de- 
termining the  question  of  whether  or  not 
the  Judgment  Is  void  that  this  appeal  is 
brought.  The  right  of  appeal  is  statutory, 
and  the  statute  must  be  complied  with.    No 
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dlBtlnctlon  Is  made  by  the  statute  between 
appeals  from  illegal  Judgments  and  those 
from  void  Judgments.  If  appellants'  theory 
is  correct,  and  the  dalm  was  that  the  entire 
Judgment  was  void,  the  result  of  their  con- 
tention would  be  that  no  appeal  bond  what- 
ever would  be  required.  This  contention 
cannot  be  sustained.  The  appeal  wlU  there- 
fore be  dismissed. 


ASHCRAFT  r.  POWERS  et  al. 
(Supreme  Court  of  Washington.    May  14,  1900.) 

COM.ME.VCEMENT  OP  ACTION— SUMMONS  AND 
COMPUUNT— FILING-^  UDOMENT— ATTORNEY 
AT  LAW— ACCEPTANCE  OF  SBI^VICB-.>IUDa- 
MENT— APPEAL. 

1.  Under  BiillinRpr's  Ann.  Codes  &  St.  |  4972, 
providinR  that  all  pleadings  shall  be  filed  on  or 
before  the  day  when  the  case  is  called  for  trial 
or  the  day  when  any  application  for  an  order 
is  made;  and  section  4880,  providing  that  after 
appearance  a  defendant  is  entitled  to  notice  of 
aU  subsequent  proceedings, — it  is  error  to  enter 
judgment  in  an  action,  commenced  by  service 
of  summons  and  complaint,  on  the  answer  of  a 
defendant,  withont  requiring  such  summons  and 
complaint  to  be  filed,  and  notice  to  the  adverse 
parties  of  the  application  for  such  judgment. 

2.  ITnder  Ballinger's  Ann.  Codes  &  St.  §  4S83, 
providing  that  a  voluntary  appearance  of  a  de- 
fendant is  equivalent  to  a  personal  service  of 
summons,  a  judgment  rendered  against  a  de- 
fendant upon  an  acceptance  of  service  of  a  sum- 
mons and  complaint  by  the  attorney  of  such 
defendant,  in  tlie  absence  of  special  authority  dis- 
closed by  the  record  on  appeal  from  such  judg- 
ment, will  be  held  erroneous  for  want  of  juris- 
diction. 

Appeal  from  superior  court,  Skagit  conn* 
ty;  J.  P.  Houser,  Judge. 

Foreclosure  by  Frank  Ashcraft  against  N. 
Powers,  Russell  &  Co.,  and  others.  From  a 
Judgment  on  an  answer  of  defendant  Pow- 
ers, defendants  Russell  &  Co.  appeal.  Re- 
versed. 

James  Wlckersham,  for  appellants.  J.  C. 
Waugh,  for  respondent. 

PER   CURIAM.    On   March   3,   189S,   the  | 
appellants.  Russell  &  Co.,  caused  to  be  filed 
In  the  superior  court  of  Skagit  county  an 
affidavit  which  recited  that  Fr.ink  Quinby,  i 
for  and  on  behalf  of  Frank  Ashcraft,  did,  I 
on  the  l."«th  of  April,  1895,  make  and  verify  i 
a  pretended  complaint,  wherein  Frank  Ash-  ', 
craft  was  plaintiff,  and  Russell  &  Co.  and  ! 
others  named  therein  were  defendants,  pur-  i 
porting  to  be  the  commencement  of  an  ac-  , 
tlon  for  the  foreclosure  of  a  mechanic's  lien;  ; 
tlmt  more  than  two  years  had  elapsed  since 
said  time:   that  the  complaint  had  not  been 
filed  in  the  court  In  which  It  was  entitled; 
and  "that  affiant  Is  informed  that  Qiilnby 
claims  to  have  deHvere<l  copies  of  the  com- 
plaint to  the  various  defendants  at  the  time 
of  the  date  thereof."    The  aflidavlt  was  ac- 
companied by  a  motion  asking  that  the  ac- 
tion be  dismissed  for  want  of  prosecution. 
On   the   following   day   the   respondent,    N. 
Powers,  caused  to  be  filed  what  Is  denomi- 
Gl  P.— H 


nated  an  "answer  and  cross  complaint." 
This  was  entitled  "Frank  Ashcraft,  Plaintiff, 
vs.  J.  A.  J.  Moore  et  al..  Defendants,"  and 
contained  paragraphs  purporting  to  admit 
certain  parts  and  denying  otber  parts  of  the 
"plaintiff's  complaint,"  followed  by  a  cross 
complaint  setting  up  and  asking  a  foreclo- 
sure of  a  lien  filed  by  Powers  upon  certain 
bnUdings  erected  by  the  Moore  Shingle  & 
Manufacturing  Company  on  certain  lands 
leased  by  William  Hensley  to  that  company. 
This  pleading  was  verified  on  May  4,  1895, 
and  has  indorsed  thereon,  as  of  the  same 
date,  an  admission  of  service  made  by  one 
C.  K.  Bonestill,  purporting  to  act  as  attor- 
ney for  the  appellants,  Russell  &  Co. 
Whether  the  complaint  referred  to  in  this 
answer  is  the  complaint  in  the  action  which 
Russell  &  Co.  sought  to  have  dismissed  for 
want  of  prosecution  does  not  appear  from 
the  record.  The  inference,  however,  would 
be  the  other  way,  as  the  affidavit  filed  in 
support  of  the  motion  to  dismiss,  wliile  it 
purports  to  name  all  of  the  parties,  does  not 
name  Powers  as  one  of  them.  On  Decem- 
ber 1,  1806,  Russell  &  Co.  made  a  special  ap- 
pearance, and  moved  to  quash  the  accept- 
ance of  service  made  by  Bonestill,  on  the 
ground  that  he  had  no  authority  to  appear 
for  or  represent  them  in  that  action.  This 
motion  was  overruled  on  February  27,  1899. 
On  March  13,  1899,  and  without  further  no- 
tice to  any  of  the  parties.  Judgment  upon 
the  cross  complaint  foreclosing  the  lien  of 
Powers  was  entered.  Russell  &  Co.  there- 
upon moved  to  vacate  and  set  aside  the 
judgment,  which  motion  being  overruled, 
they  prosecute  this  appeal. 

If  it  was  true  that  an  action  had  been  be- 
gun by  Ashcraft  against  the  appellants  and 
respondent  by  the  service  of  a  summons  and 
complaint,  and  that  the  answer  filed  by 
Powers  was  an  answer  to  the  complaint  in 
that  action,  the  trial  court  erred  in  entering 
Judgment  on  the  answer  without  requiring 
such  summons  and  complaint  to  be  filed 
(Ballinger's  Ann.  Codes  &  St.  |  4972),  and 
without  requiring  notice  to  be  given  to  the 
adverse  parties  of  the  application  for  Judg- 
ment (Id.  i  4SSC).  If,  on  the  other  hand, 
the  answer  was  intended  for  an  original 
pleading,— for  a  complaint— the  Jndgnipnt 
was  void  for  want  of  service  of  process  on 
the  adverse  parties.  "It  Is  no  part  of  the 
duty  of  an  attorney,  nor  Is  it  witliin  his 
power  as  an  attorney,  to  admit  service  for 
his  client  of  an  original  process  by  which 
the  court  obtains  jurisdiction  for  the  first 
time  of  his  person.  To  e.xercise  such  a  pow- 
er and  bind  his  client,  he  would  require  a 
special  authority,  and  In  the  performance  of 
the  duty  he  Avould  act  as  an  attorney  In 
fact,  and  not  as  an  attorney  of  the  court." 
Mastcrson  v.  Le  Claire,  4  Minn.  1C3  (Gil. 
108):  "The  principle  upon  which  these  au- 
thorities rest  is  that  It  is  no  part  of  the  duty 
of  an  attorney,  nor  within  the  scope  of  his 
authority,  to  admit  of  service  for  his  client 
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of  the  original  process  by  which  the  Juris- 
illctlon  of  the  court  over  the  person  of  the 
client  Is  first  established;  for,  until  that  be 
(lone,  the  relation  of  client  and  attorney 
cannot  begin,  nor  can  it  be  created  by  the 
act  of  the  attorney  alone.  To  exercise  snch 
a  power  would  be  to  act  rather  as  an  agent 
or  attorney  In  fact  than  as  an  attorney  of 
the  court,  and  to  give  effect  to  it,  therefore, 
there  must  needs  be  a  special  authority  for 
It."  Starr  t.  Hall,  87  N.  O.  381;  Segars  v. 
Sfigars,  76  Me.  96;  3  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  p.  323.  Inasmuch  as  the  statute 
(BalUnger's  Ann.  Codes  &  St  S  4883)  makes 
a  voluntary  appearance  of  a  defendant  In 
an  action  equivalent  to  personal  service  of  a 
summons  upon  him,  it  will  be  presumed 
that  a  voluntary  appearance  made  by  an 
attorney  on  behalf  of  a  party  In  the  manner 
pointed  out  by  the  statute  (Id.  i  4886)  is  au- 
thorized until  the  contrary  appears,  and  a 
judgment  entered  thereon  will  not  be  set 
aside  except  upon  clear  and  convincing  proof 
that  the  attorney  did  not  have  authority  to 
appear.  McEachem  v.  Brackett,  8  Wash. 
052,  36  Fac.  690.  But  the  statute  does  not 
authorize  an  attorney  to  accept  service  of  an 
original  process  for  his  client,  and  no  pre- 
sumption in  favor  of  the  regularity  of  such 
an  acceptance  of  service  arises.  Hence,  un- 
less the  record  discloses  a  special  authority 
for  it,  a  Judgment  entered  upon  an  accept- 
ance of  service  of  an  original  process  by  an 
attorney  for  a  defendant  will  be  held  errone- 
ous on  the  appeal  of  the  defendant  from 
such  Judgment    Reversed. 


SIBSON  et  al.  v.  HAMILTON  &  ROURKE 
00.  et  al. 

(Supreme  Court  of  Washington.     May  14, 
1900.) 

PRINCIPAL  AND  AGENT  —  AGENCY  —  MISMAN- 
AGEMENT—BVIDENCB— WEIGHT— WRIT- 
TEN CONTRACT— PAROL  EVIDENCE. 

1.  A  corporation,  engaged  in  warehousing,  aft- 
er it  had  become  largely  indebted  to  plaintiffs, 
for  a  portion  of  which  it  had  executed  mort- 
gages, agreed  to  put  them  in  possession  as  mort- 
gagees, and  to  give  them  absolute  control,  in 
accordance  with  which  the  plaintiffs  took  posses- 
sion, and  hired  R.,  a  member  of  the  corporation, 
as  manager,  and  Inter  formed  a  new  corpora- 
tion, the  stock  in  which  was  held  by  plointiffs 
and  another  creditor,  and  one  of  the  plaintiffs 
was  president  and  the  other  vice  president.  R. 
was  continued  as  manager,  and  under  his  mis- 
management a  large  debt  was  incurred,  for 
which  the  plaintiffs  claimed  the  old  corporation 
was  responsible,  on  the  ground  of  a  tadt  under- 
standing that  R.  was  to  be  manager  and  that 
the  old  corporation  was  to  be  responsible  for  his 
conduct  of  the  business.  Held,  that  R.  was  the 
agent  of  the  plaintiffs,  and  that  they  were  re- 
siwnsible  for  bis  mismanagement. 

2.  Parol  teetimony  of  a  tacit  understanding 
between  the  parties  is  incompetent  to  change  a 
controlling  feature  of  a  contemporaneous  writ- 
ten agreement,  where  the  party  asserting  such 
understanding  refused  to  incorporate  it  in  the 
writing  because  it  might  interfere  with  his  legal 
rights  as  shown  hy  ue  written  agreement 


Appeal  from  BupeVlor  Court,  Whitman  coun- 
ty;  William  McDonald,  Judge. 

Bill  by  William  S.  Slbson  and  another 
against  the  Hamilton  &  Rourke  Company 
and  others  to  foreclose  a  mortgage  and  for 
an  accounting.  From  a  Judgment  in  favor 
of  defendants,  plaintiffs  appeal.    Reversed. 

Williams,  Wood  &  Llnthicum  and  H.  W. 
Canfield,  for  appellants.  Wyman  &  Neill  and 
Douglas  W.  Bailey,  for  respondents. 

DUNBAR,  J.  The  following  is  a  very 
brief  and  condensed  statement  of  the  mate- 
rial facts  in  this  case:  Some  time  prior  to 
1894  Charles  Hamilton  and  Thomas  F. 
Rourke,  residents  of  Pendleton,  Or.,  had  been 
conducting  a  wheat  warehouse  business  in 
a  partnership  capacity  under  the  firm  name 
of  Hamilton  &  Rourke.  In  connection  with 
the  warehouse  business  they  also  bought 
wheat  of  the  farmers  and  sold  to  the  ex- 
porters. In  February,  1896,  the  partnership 
was  dissolved  and  a  corporation  was  formed 
called  the  Hamilton  &  Rourke  Company. 
The  capital  stock  of  this  company  was  $150,- 
000,  divided  into  1,500  shares.  Of  these 
shares  Rourke  and  Hamilton  each  took  747, 
D.  W.  Bailey  3,  G.  A.  Hartman  2,  J.  W.  Fur- 
nish 1,— Rourke  and  Hamilton,  as  it  will  be 
seen,  owning  all  but  6  shares,— and,  while 
Bailey,  Hartman,  and  Furnish  acted  as  di- 
rectors with  Rourke  and  Hamilton,  Rourke 
and  Hamilton  really  controlled  the  corpora- 
tion and  managed  the  business.  The  corpo- 
ration, during  all  the  time  it  was  doing  busi- 
ness, dealt  largely  with  the  appellants  Slb- 
son &  Kerr.  The  partnership  had  become 
indebted  during  its  existence,  ita  debts  were 
assumed  by  the  corporation,  and,  on  May  18, 
1894,  it  gave  to  A.  U  Mills,  of  the  Security 
Savings  &  Trust  Company  of  Portland,  Or., 
as  trustee,  a  first  mortgage  on  all  its  work- 
ing plant  and  appurtenances,  to  secure  the 
creditors  Ames  &  Harris  and  the  Omaha  Bag 
Company.  After  that  the  appellants  supplied 
the  company  with  sacks,  and  made  advances 
to  it  on  the  shipping  receipts  of  wheat  con- 
signed to  them  by  the  company.  A  running 
account  was  kept  between  the  appellants 
and  the  defendant  company  until  the  corpo- 
ration owed  the  appellants  about  $50,000, 
and  on  December  13,  1895,  to  secure  $30,000 
of  this  amount  the  company  gave  a  second 
mortgage  on  all  ita  warehouses,  appurte- 
nances, and  assets.  The  remainder  of  the  in- 
debtedness,—$20,000,— for  reasons  which  It 
is  not  necessary  to  comment  upon,  was  left 
unsecured.  In  the  spring  of  189G,  the  com- 
pany being  hopelessly  in  debt,  and  being 
pressed  for  the  payment  of  tue  first  mort- 
gage, at  Its  suggestion  Slbson  &  Kerr  bought 
up  the  first  mortgage  and  undertook  to 
finance  the  company,  agreeing  to  withhold 
any  proceedings  against  it  for  at  least  a 
year,  and  thereafter  to  proceed  only  on  six 
months'  notice,  and  to  continue  Rourke  and 
Hamilton  in  the  conduct  of  the  business,  pro- 
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Tided  tb«7  were  put  In  poHesBlon  and  con- 
trol of  the  pnqiertr  as  mortgageea  In  poesea- 
alon.  In  accordance  with  this  agreement, 
In  April,  1896,  Slb«on  &.  Kerr  boDgtat  for 
themselves  one-half,  and  In  trust  for  the 
Portland  Flourlng-Mllls  Company  (T.  B.  Wil- 
cox, manager)  one-half,  the  first  or  Mills 
mortgage,  for  Its  then  face  Talue,  the  amount 
actually  paid  for  the  mortgage  being  |24,500. 
The  arrangement  above  noted  was  entered 
Into  In  accordance  with  a  resolution  adopted 
April  1,  1896,  by  the  defendant  company, 
which,  with  some  amendments  and  changes 
which  we  will  hereafter  note,  was  accepted 
by  appellants  Slbson  &  Kerr  and  finally  rati- 
fied by  the  defendant  company  April  21,  1896. 
Bonrlce  was  then  appointed  manager  of  the 
business  at  a  salary  of  $300  per  month. 
Nothing  of  Importance  intervened  until  the 
2l8t  of  the  following  July,  when  a  new  cor- 
poration was  formed  called  the  Hamilton  & 
Boorke  Warehouse  System,  which  for  con- 
venience we  will  hereafter  denominate  the 
"System."  The  shares  of  this  new  corpora- 
tion were  all  owned  by  Slbson  &  Kerr  and 
T.  B.  Wilcox,  who  represented  the  Portland 
FIouring-MUls  Company,  in  proportion  to  the 
amount  owed  to  these  concerns  by  the  Ham- 
ilton &  Rourlce  Company,  and  its  stock  was 
paid  by  selling  to  the  corporation  the  second 
mortgage.  Of  this  new  corporation  Slbson 
was  president  Kerr  vice  president,  and  T. 
Brooke  White,  an  employfi  of  Slbson  &  Kerr, 
and  T.  B.  Wilcox  were  its  directors.  After 
the  organization  of  the  System,  Rourke  was 
continued  as  manager.  The  System  continued 
to  do  business  until  February  27,  1898,  when 
Bourke,  In  response  to  a  request  of  Slbson  & 
Kerr  for  statement  of  the  standing  of  the 
concern,  furnished  the  same,  showing  -  that 
It  was  hopelessly  Insolvent  and  at  the  same 
time  tendered  bis  resignation  as  manager. 
The  remainder  of  the  history,  as  is  aptly  said 
In  appellants'  brief,  "has  simply  to  do  with 
clearing  up  the  wreckage."  and  its  recital  In 
detail  is  not  material  to  the  Investigation  of 
the  questions  at  Issue.  It  may  be  said  gen- 
erally, however,  to  preserve  chronological  or- 
der, that  after  a  fiounderlng  existence  until 
the  19th  day  of  July,  1898,  the  System  was 
atiandoned,  and  Its  stockholders  caused  to 
be  organized  another  corporation,  via.  the 
Western  Warehouse  Company.  The  mort- 
gaged property  is  now  in  possession  of  that 
corporation,  and  Is  being  operated  and  con- 
dncted  by  It  After  the  disintegration  of  the 
System,  the  appellants,  Slbson  &  Kerr, 
brought  this  action  to  foreclose  the  second 
mortgage  mentioned  above  for  $30,000,  with 
Interest  together  with  money  advanced, 
amounting  In  all  to  $106,638.40.  Judgment 
for  this  amount  is  asked  Jointly  and  sevei^ 
ally  against  the  Hamilton  &  Rourke  Com- 
pany and  the  Hamilton  &  Rourke  Warehouse 
System,  together  with  general  relief. 

The  complaint  of  course,  la  based  ui>on 
the  theory  and  the  alleged  fact  that  the  man- 
age, Rourke,  was  the  agent  of  the  Hamilton 


&  Bourke  Company.  This  allegation  !■  de- 
nied by  the  answer,  which  avers  that  Rourke 
was  appointed  manager  and  conducted  the 
System  as  the  agent  of  the  appellants  only, 
and  that  It  (the  Hamilton  &  Bourke  Compa- 
ny) did  not  at  any  time  have  any  manage- 
ment or  control  of  the  business  of  the  Sys- 
tem; and  It  denies  all  indebtedness  to  the 
appellants.  For  an  affirmative  defense  It 
alleges  that  the  appellants  violated  their 
trust  a>  expressed  In  their  written  agree- 
ment, by  wrongfully  and  without  authority 
turning  over  the  mortgaged  property  to  the 
System;  and.  In  short  It  Is  alleged  that  by 
reason  of  the  gross  mismanagement  of  the 
System  by  ~  Slbson  &  Kerr,  and  by  the 
wrongful  use  of  the  System  for  their  benefit 
defendants  were  deprived  of  the  profits  of 
the  business;  that  the  plalntlfts  made  fraud- 
ulent charges  against  the  System  and  over- 
charges for  services  rendered;  that  If  an  ac- 
counting had  been  made  by  the  appellants 
and  the  business  had  been  properly  conduct- 
ed by  them,  the  original  Indebtedness  would 
have  been  secured  In  favor  of  defendants; 
and  they  pray  for  a  cancellation  and  satla- 
factlon  of  the  mortgages,  for  a  restoration 
of  the  possession  of  the  property  mortgaged, 
for  B  general  accounting,  for  Judgment  for 
such  amount  as  may  be  found  due  them  on 
such  accoimtiug,  and  for  general  relief.  The 
cause  was  referred  to  S.  J.  Cbadwick  to  take 
the  testimony  and  make  findings  of  fact  and 
conclusions  of  law.  After  a  long  and  tedi- 
ous trial.  Involving  several  months'  time,  the 
referee  reported  voluminous  findings  of  fact 
which  It  would  not  be  profitable  or  practica- 
ble to  review  In  detail,  but  he  found  substan- 
tially that  the  appellants  were  conducting 
the  business  of  the  System,  and  were  respon- 
sible for  it  and  that  Rourke  was  the  agent 
of  the  appellants,  and  not  of  respondent  the 
Hamilton  &  Rourke  Company.  As  conclu- 
sions of  law  from  all  the  various  and  mani- 
fold findings  of  fact  the  referee  found: 
First  that  the  appellants  were  entitled  to 
Judgment  against  the  defendants  the  Hamil- 
ton &  Rourke  Company  and  the  Hamilton  & 
Rourke  Warehouse  System  for  the  sum  of 
$30,000,  with  interest  from  the  13th  day  of 
Deceml>er,  1895,  at  the  rate  of  8  per  cent  per 
annum;  for  the  sum  of  $20,000,  with  interest 
thereon  from  July  21,  1896,  at  the  rate  of  8 
per  cent  per  annum;  and  for  the  sum  of 
$91,776.58,  money  advanced  as  found  in  the 
findings  of  fact  (from  which  last  mentioned 
sums,  however,  should  be  deducted  the  sum 
of  $95,820.66,  due  the  Hamilton  &  Rourke 
Company,  as  found  In  the  findings  of  fact). 
Second,  that  the  court  should  decree  a  sale 
of  the  mortgaged  premises  in  Whitman  coun- 
ty. Wash.  Third,  that  the  proceeds  of  such 
sale  should  be  applied,  after  tbe  payment  of 
the  expenses  thereof,  (1)  to  the  payment  of 
said  mortgaged  Indebtedness,  together  with 
the  sum  of  $1,500  attorney's  fees;  (2)  to  the 
payment  of  the  balance  due  plaintifTs;  and 
the  surplus,  If  any,  should  be  paid  over  to 
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the  defendant  the  Hamilton  &  Rourke  Com- 
pany. Fourth,  that  defendants  J.  W.  Flir- 
nlsh  and  C.  W.  Brownfleld  should  have  judg- 
ment against  plaintiffs  for  their  costs  here- 
in expended.  Both  plaintiffs  and  defendants 
excepted  to  the  report  of  the  referee,  and. 
upon  a  trial  by  the  court,  the  report  of  the 
referee  was  reversed,  and  the  court,  as  con- 
clusions of  law,  found  that  the  mortgage  In- 
debtedness alleged  in  plaintiffs'  complaint 
was  fully  paid  and  satlstied,  that  the  defend- 
ant company  was  entitled  to  a  decree  cancel- 
ing and  discharging  all  of  said  mortgages  of 
record,  and  that  the  defendant  company  was 
entitled  to  a  judgment  directing  the  immedi- 
ate return  of  the  property  described  in  plain- 
tiffs' comi)lalnt,  and  to  a  judgment  for  the 
sum  of  $4G.570.1.';;  and  a  decree  was  entered 
in  accordance  with  such  conclusions. 

From  this  synopjiis  it  will  be  apparent  tliat 
the  first  (|ucstion  to  be  determined  is,  who 
was  in  control  of  and  responsible  for  the  man- 
agement of  the  Sjc?temV  or,  in  other  words, 
was  Rourke  the  agent  of  the  appellants  or  of 
the  respondent  company?  If  of  the  company, 
the  solution  is  siniple,— the  appellants  would 
be  entitled  to  judgment  for  the  original  in- 
debtedness and  for  advances  made  since.  But 
if  he  was  the  agent  of  Sibson  &  Kerr,  an 
accounting  liceomes  necessary.  The  deter- 
miiintlon  of  this  question  Involves  no  contest- 
ed legal  principles.  Many  cases  are  cited  by 
both  appellants  and  respondent,  but  we  do  not 
find  It  necessary  to  discuss  them.  Tlie  cases 
elucidate  general  principles,  and  the  principles 
announced  are  well  settled.  Our  duty  here 
Is  to  make  an  application  of  the  facte  to  the 
conceded  law;  and,  applying  the  facts  of  this 
case  to  the  law  as  we  understand  It,  we  are 
forced  to  the  conclusion  that  Rourke  was  the 
agent  of  Sibson  &  KeiT,  and  that,  under  the 
tcmis  of  the  agreement,  Sil)son  &  Kerr  were 
in  control  of  tlie  .Systenj  and  respousilde  for 
its  management.  That  being  true,  having 
taken  possetwion  of  the  property  and  business 
of  the  resin)niient  company,  they  must  lie 
responsible  to  the  said  company  for  any  losses 
it  has  sustained  by  their  mismanagement  of 
such  buslnese?.  The  agreement  upon  which 
this  business  was  turned  over  to  Sibson  & 
Kerr,  and  which  was  the  basis  of  the  organ- 
ization of  the  System,  is  too  iengtliy  to  be  re- 
produced here,  but  all  Through  It  is  evidence 
of  the  fact  tiiat  Silison  &  Kerr  were  to  l)e 
clotlied  with  aljsolute  authority  and  control. 
For  Instance,  after  reciting  the  history  of 
prior  proceedings.  It  provides  as  follows: 
"Said  Hamilton  &  Rourke  Company  asi-ees  to 
put  said  Sibson  &  Kerr,  or  whoever  they  may 
designate.  In  fnll  iwssesslon  and  control  of  all 
the  warehouses,  elevators,  platforms,  and  ap- 
purtenances. •  •  •  The  said  Sibson  & 
Kerr  or  their  assigns  are  to  fake  and  retain 
possesi?lon  of  said  properties,  and  each  of 
tlieni,  as  mortgagees,  and  manage  and  operate 
said  properties  and  all  of  the  wareliouses  and 
elevator  business  of  said  Hamilton  &  Rourke 
Company,  as  mortgagees  in  possession,  with 


complete  and  absolute  authority  In  all  re- 
spects, and  according  to  their  own  judgment 
and  discretion,  and  subject  only  to  the  follow- 
ing condition:  that  after  paying  all  of  the 
current  expenses,  Including  a  reasonable  com- 
pensation to  said  Silicon  &  Kerr  for  their 
management  and  operation  of  said  properties,'*^ 
etc.  (Here  follows  an  agreement  In  relation 
to  application  of  the  profits.)  It  would  be 
difficult  for  an  agreement  to  clothe  a  person 
with  authority,  responsibility,  and  absolute 
control  if  this  agreement  does  not  clothe  Sib- 
son &  Kerr  with  an  absolute  control  over  this 
business.  The  grant  of  power  Ib  clear  and 
manifest,  and  the  language  employed  Is  plain, 
specific,  and  not  susceptible  of  construction, 
for  It  must  necessarily  follow  that  control  of 
the  property  described  carries  with  It  the  con- 
trol of  the  iiuslness  carried  on  through  llie 
medium  of  the  property,  .^nd.  If  this  con- 
cli:r>:on  did  not  necessarily  follow,  it  is  made 
certain  by  the  fin-ther  provision  for  the  ap- 
plication of  the  proceeds  of  the  business  by 
Siltson  &  Kerr,  and  especially  by  the  third 
clause  of  such  conditions,  which  Is  as  follows: 
"To  hold  in  trust  and  pay  over  to  the  Handl- 
ton  &  Rourke  Company  any  surplus  arising 
out  of  the  operation  of  said  business  after  all 
the  foregoing  charges  and  debts  sliall  have 
lieen  paid,  and  to  render  an  annual  account  tO' 
said  Hamilton  &  Rourke  Company  of  their 
niaiiagement  and  conduct  of  said  business, 
showing  tlie  expenditures,  receipts,  liabilities, 
and  balances."  This  was  most  unfortunate 
laniuage  for  Sibson  &  Kerr  to  puliscrllie  to  If 
tliey  did  not  Intend  to  be  responsible  for  the 
condui't  and  management  of  the  business. 
The  following  significant  clause  was  Incor- 
porated In  the  agreement:  "Any  losses  accni- 
Ing  from  the  regular  and  legitimate  man- 
agement of  said  business  shall  be  chargeable 
to  the  Hamilton  &  Rourke  Company."  The 
only  logical  Inference  ie  that  losses  from  the 
illegitimate  management  of  the  business 
should  l)e  borne  by  Sibson  &  Kerr,  and  Sibson 
&  Kerr  would  scarcely  subscribe  to  a  respon- 
sibility for  illezitimate  and  irregular  managts 
uieut  unless  they  could  alisolutely  control  the 
management,  and  the  Hamilton  &  Rourke 
Company  could  not  escape  such  responiaibllity 
If  appellants'  theory  of  their  position  conid  be 
maintained.  The  court  will  not  presume  that 
this  i)rovislon  of  the  agreement  did  not  mean 
anything,  and,  if  we  attribute  any  meaning 
to  It  at  all.  It  relieves  the  respondent  com- 
pany from  the  responsibility  sought  by  the  ap- 
pellants to  be  placed  upon  t.  JIany  other 
I)rovIsions  of  the  agreement  are  equally  con- 
clusive. An  still  further  showing  the  tena- 
cious purpose  of  the  appellants  to  absolutely 
control  the  ))nsiness,  and  keep  its  management 
free  from  the  power  of  tlie  respondent  com- 
pany and  from  Rotirke.  It  will  be  noted  that 
on  the  (!th  of  April,  ISSIC,  the  respondent  com- 
pany papsed  a  resolution  agreeing  to  turn  its 
inviperty  over  to  the  appellants,  providing 
they  would  agree  to  employ  Its  t»efrctary,  T. 
F.  Rourke,  as  manager  of  the  fiew  business. 
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Tbe  appellants  refused  to  accept  the  property 
and  the  mauagement  oi  the  business  on  such 
terms,  and  afterwards,  on  April  8th,  the  re- 
spondent, at  a  meetiug  of  the  directors,  adopt- 
ed a  resolution  with  the  objet-tionable  feature 
in  regard  to  the  employment  of  Roiirke  elim- 
inated, and  agreeing  to  give  appellants  full 
possession  and  control  of  all  its  property  with 
complete  and  absolute  power  of  management. 
The  trust  agreement  was  duly  executed  In 
conformity  with  such  resolution,  and,  on  the 
21st  of  April,  after  the  resolution  had  been 
ratitipd  and  spread  upon  the  corporate  minutes 
of  the  respondent,  the  appellants,  by  transfer 
from  the  respondent,  took  full  possession  and 
control  of  the  property  and  of  the  biwiness. 
But,  even  if  It  could  possibly  be  thought  that 
this  agreement  was  susceptible  of  construc- 
tion, one  of  tbe  most  common  aids  to  con- 
struction is  the  manifest  interpretation  placed 
upon  the  agreement  or  contract  by  the  parties 
thereto,  as  shown  by  their  subsequent  actions 
In  relation  to,  and  In  their  treatment  of,  the 
contract,— as  shown  In  this  case  by  the  as- 
sumption of  authority  on  the  part  of  the  ap- 
pellants on  the  one  hand,  and  the  acquies- 
cence in  such  acts  of  authority  by  the  re- 
spondent on  the  other  hand.  As  soon  as  the 
appellants  had  assumed  control,  they  indict- 
ed the  following  letter  to  Rourke:  "April  21, 
18!)(>.  Thomas  F.  Kourke,  Esq.:  Possession 
of  tlie  business  theretofore  conducted  by  the 
Hamilton  &  Rourke  Company  having  been 
this  day  transferred  to  us.  In  accordance  with 
the  resolution  and  agreement  duly  passed  and 
executed,  under  the  terms  of  whldi  we  are 
given  full  and  absolute  control  of  all  the 
warehouses,  etc.,  to  operate  the  same  as 
mortgagees  in  possf(>sion,  and  we  by  our  agent 
and  representative  having  taken  and  as,sunicd 
8u<'h  possession,  you  are  now  appointed  as 
manager  of  the  business  for  us  at  a  salary  of 
three  hundred  dollars  per  month." 

We  have  not  overlooked  the  testimony  in 
relation  to  an  alleged  private  understanding 
that  Kourke  should  he  the  manager  in  any 
event,  but  do  not  think  that  such  testimony, 
including  testimony  of  Mr.  >Sibson,  foimd  in 
the  statement  of  facts,  where  he  undertakes 
to  make  a  distinction  between  legal  powers 
and  tacit  understandings,  In  any  way  tends 
to  show  want  of  control  or  responsibility  or 
trust  power  on  the  part  of  the  appellants. 
Indeed,  it  rather  accentuates  the  determina- 
tion of  the  appellants  to  maintain  undivided 
and  alisolute  control  of  the  business.  If  such 
tacit  tmderstanding  with  Rourke  as  is  under- 
taken to  be  proven  could  be  established,  it 
could  not  possibly  bind  the  company  under 
the  testimony  in  this  case,  even  If  It  were 
competent  as  a  legal  proposition  to  attempt 
to  alter  the  terms  of  a  written  instrument  by 
parol;  and  whatever  exceptions  or  modifica- 
tions there  may  be  to  the  general  rule  that 
tbe  written  agreement  which  parties  enter  in- 
to Is  presumed  to  express  the  ultimate  con- 
clusion of  the  parties,  and  to  extinguish  all 
other  parol  imderstandings,  prior  or  contem- 


poraneous, there  Is  no  authority  in  law  wliich 
will  warrant  the  attempt  made  In  this  case 
by  the  appellants  to  ingraft  upon  the  written 
agreement  by  parol  testimony  a  controlling 
feature,  which  they  admit  they  refused  to 
have  Incorporated  into  the  written  agreement 
because  they  thought  it  would  Interfere  with 
their  legal  rights.  An  excerpt  from  the  tes- 
timony of  Mr.  iSlbson  explains  his  theory  of 
the  tacit  understanding  of  the  powers  of  Mr. 
Rourke,  of  which  he  was  then  testifying:  "Q. 
by  Referee.  As  I  understand  this  thing,  Mr. 
Sibson,  it  Is  like  this:  The  contract  says  the 
management  shall  be  with  you  people,  the 
mortgagees?  A.  With  us  or  our  assigns.  Q. 
Yes;  but  you  have  said  there  was  a  tacit  un- 
derstanding that  Mr.  Rourke  should  be  the 
manager?  A.  Yes.  Q.  And  that  Mr.  Hamil- 
ton had  notice  and  knowledge  of  these  tilings, 
and  practically,  in  effect,  that  it  was  the 
Hamilton  &  Rourke  Co.?  A.  That  Is  what  I 
mean.  Q.  Now,  Mr.  Wyman's  question,  as  I 
understand  it.  Is  to  this  effect:  When  was 
that  tacit  understanding  had  with  reference 
to  the  written  agreement?  A.  The  tacit  un- 
derstanding was  had  In  the  negotiations  lead- 
ing up  to  the  contract.  Q.  by  Mr.  Wyman. 
What  I  want  to  get  at  Is,  when  was  it  under- 
stood, or  when  was  it  agreed,  that  the  per- 
son who  occui)ied  tbe  position  of  manager  of 
the  System,  to  wit,  during  the  time  in  these 
pleadings,  Mr.  Rourke,  that  that  person 
should  be  responsible  for  its  management, — 
tiiat  Mr.  Rourke  should  be  responsible  for  Its 
management  In  a  different  sense  or  degree 
than  Mr.  Noonan  is  at  this  time?  A.  There 
was  no  special  agreement  on  that  subject,  be- 
cause it  spoke  for  itself.  Q.  Well,  whether  1 
was  to  understand  there  was  an  agreement 
of  tliat  sort,  or  whether  it  simply  resulted 
from  the  conditions  as  we  ilnd  tliem  in  the 
record,— whether,  irrespective  of  the  oral  un- 
derstanding or  agreement,  there  was  any 
writing?  A.  N'o,  sir;  it  was  understood  that. 
Instead  of  foreclosing  these  mortgages  at  that 
time,  they  would  give  us  peaceable  i>o8scs3ion 
as  mortgagees  in  posscBsIou;  that  we  or  our 
assigns  could  run  tlie  business.  That  was 
the  legal  status  of  It.  Then  tiiere  was  the 
understanding  between  Mr.  Rourke  and  the 
directors  of  the  Hamilton  &  Kourke  Com- 
pany, so  far  as  that  goes,  that  Mr.  Rourke 
should  be  that  manager.  Q.  There  was  such 
an  understaudiug  as  that,  was  there?  A. 
Why,  of  course,  it  spoke  for  itself  in  tlie  pro 
forma  agreement  which  they  drew  up;  and 
I  think  it  speaks  for  itself  in  the  resolution 
of  the  Hamilton-Rourke  Warehouse  S.vstem 
appointing  Mr.  Rourke  as  manager.  That 
was  In  conformity  with  the  general  under- 
standing. There  was  no  particular  writing 
about  It,  because  we  could  not — supposed  we 
could  not — qualify  the  position  we  were  in, 
legally,  by  having  another  contract  on  the 
outside;  but  that  was  the  understanding. 
We  had  to  maintain  our  legal  right."'  The 
resolution  spoken  of  was  the  resolution  first 
submitted,  which  provided  for  the  appoint- 
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ment  of  Rourke  ag  manager  as  one  of  the 
conditions  of  turning  over  the  property  to 
Appellants,  whlcti  condition  was  objected  to 
by  tlie  appellants,  and  at  tbelr  Instance  elim- 
inated by  the  respondent.  Tbe  logic  of  Mr. 
Sibson's  testimony  is  that  the  understanding 
which  culminated  in  the  resolution  was  re- 
jected, and  not  incorporated  into  the  written 
agreement,  because  It  would  prevent  absolute 
control  and  responsibility  on  the  part  of  tbe 
appellants,  but  that  It  can  now  be  proven  to 
avoid  control  and  responsibility  on  tbe  part 
of  the  appellants.  Further  comment  on  the 
position  would  seem  to  be  unnecessary.  An- 
other circumstance  showing  the  Interpretation 
placed  upon  this  agreement  by  the  appellants, 
80  far  as  Kourke's  responsibility  is  concerned, 
was  tbe  appointment  of  White  as  a  sort  of 
overseer  or  vice  principal.  Bourke's  checks 
were  not  even  honored  unless  they  were  in- 
dorsed or  countersigned  by  White,  and  it  is 
evident  that  White  was  the  trusted  and  con- 
fidential agent  of  the  appellants,  and  that 
Rourke's  acts  were  under  bis  surveillance,  at 
least  until  Rourke  moved  to  Portland,  after 
which  Sibson  personally  gave  him  more  mi- 
nute directions.  But  it  Is  useless  to  further 
specify.  The  whole  record  Is  convincing  that 
Rourke  was  nothing  more  than  manager  of 
tbe  System,  appointed  by  the  officers  of  the 
System,  controlled  by  them,  the  tenure  of 
his  employment  depending  upon  their  will, 
and,  In  every  way,  their  agent.  This  being 
true,  his  mismanagement  was  in  legal  effect 
their  mlsmanagouient,  for  which  they  are  re- 
sponsible. This  view  of  the  case  has  made 
it  incumbent  upon  tbe  court  to  investigate  the 
management  of  the  business;  and,  in  view 
of  tbe  fact  that  the  findings  and  conclusions 
of  the  court  differ  so  widely  from  the  findings 
and  conclusions  of  tbe  referee,  we  have  ex- 
amined in  detail  the  record,  consisting  of 
many  thousand  pages.  It  would  be  imprac- 
ticable and  useless  to  undertake  in  this  opin- 
ion to  give  expression  to  an  analysis  of  tbe 
voluminous  testimony.  It  is  sufficient  to  say 
tliat  an  investigation  thereof  convinces  us 
that  substantial  justice  was  done  by  tbe  judg- 
ment of  the  referee.  In  one  instance,  how- 
ever, we  think  he  made  a  mistake  in  calcu- 
lation. In  finding  No.  21  the  total  amount 
claimed  by  apitellants  and  the  Portland  Flour- 
ing-Milla  Couii>any  is  stated  to  be  J89.537.99, 
but  his  segregation  of  tiiis  amount  is  as  fol- 
lows: Sibson  &  Kerr,  $i>4,902.(i2;  Portland 
Flouring-Mills  Company,  !ii:i7,n73.9(i.  This 
would  make  a  total  of  $91,970.58,  which  is 
$2,4.S8.59  too  much,  as  tbe  Portland  Fionring- 
Milis  Company  account,  as  shown  by  its  own 
testimony,  is  $:M.(v}5..'J7,  which,  added  to  the 
Sll!s;>n  &  Kerr  account  of  $r)4,9(i2.(!2,  makes 
S:S9,537.9J).  This  error  is  carried  forward  In 
finding  No.  '.HI.  and  is  included  in  tlie  final 
calculation.  However,  in  the  conclu.sIons  of 
law  which  follow  the  findings  of  fact,  the 
sum  total  stated  is  .$91,77(5.58,  instead  of  .$91,- 
97(5.58,  as  sot  forth  in  the  findings  of  fact, 
thus  in  effect  correcting  the  miscalculation  in 


the  findings  of  fact  to  the  extent  of  |200.  We 
have  not  overlooked  the  other  claims  of  error 
made  by  the  respondents  and  appellants,  both 
as  to  calculations  made  by  the  referee  and 
bis  view  of  the  law  and  facts  In  the  case,  but 
we  do  not  think  they  are  justified  by  tbe 
whole  testhnony.  The  judgment  will  be  re- 
versed, with  instructions  to  enter  judgment 
In  accordance  with  tbe  report  of  the  referee, 
after  deducting  the  amount  of  $2,238.59,  the 
error  just  above  noticed. 

GORDON.  C.  J.,  and  FULLERTON  and 
REAVIS,  JJ.,  concur. 


LAWUE^NCE  V.  TIMES  PRINTING  CO.  et  al. 

(Supreme  Court  of  Washington.     May   IT, 

1000.) 

FRANOHISBS— TRANSFER— MORTOAOES  — TERM 
FRANCHISES  —  I.NDEFINITB  DESCRIPTIONS  — 
NEWSPAPER— GOOU  WILL  —  NA..iE  —  INJUNC- 
TION—RES.EDY  AT  LAW— CONVERSION. 

1.  Under  Laws  1S97,  p.  90,  proriding  a  meth- 
od for  tbe  sale  of  (ruuclii»c!),  the  word,  as  used 
in  a  chattel  mortgage  ou  a  newsiKiiwr  of  its 
plant,  circulation,  franchises,  and  gciod  will,  does 
not  come  within  the  purview  of  the  statute. 

2.  Where  a  newsiwpor,  its  plant,  circulation, 
and  francbist's  wore  sold  by  the  sheriff  under  a 
chattel  mortgage,  which  contained  no  explana- 
tion of  what  "francliises"  included,  and  the 
"franchises"  were  purchased  for  five  dollars,  and 
assigned  by  the  purchaser  to  the  plaintiff,  the 
description  in  the  cliattel  mortgage  was  too  in- 
dcliuite  for  the  plaiutifF  to  assert  a  right,  under 
tbe  certilicate  of  sale  and  the  sherifFs  return,  !<> 
a  contract  tbe  news|»aper  had  with  the  Asso- 
ciated Press  for  the  delivery  of  news,  as  one  of 
the  franchises  covereil  by  the  niorlgage. 

3.  Where  a  newspaiier,  its  plant.  <'iroulation, 
franchises,  and  sood  will,  were  purchased  under 
a  mortgage  executed  in  ISlto  by  the  Seattle 
I'ress-Tiiues  Comiwn.v,  and  the  defendant  the 
Times  Printing  Oompany  was  incnrporuted  in 
1897,  and  purchaseil  such  newspaper  two  years 
prior  to  the  foreclosure,  and  rbauned  the  name 
from  the  i^eattlc  Press-Times  to  Seattle  Daily 
Times,  the  plaintifC,  as  assignee  of  tlie  purchas- 
er under  the  fnreeinsnre  of  the  niortcuRe.  can- 
not enjoin  the  defendant  comi>auy  from  publish- 
ing the  Seattle  Daily  Times  on  the  groimd  that 
it  iias  usuriM'd  the  good  will  of  tlie  old  cumpauy, 
sinoo  for  wliatevcr  injury  ho  has  suffered  there- 
by he  has  a  remedy  at  law  for  conversion. 

4.  Where  the  Seattle  Press-'llmes  Company  ex- 
ecuted a  mortgage  on  its  newspajwr  plant,  cir- 
culation, franehises,  and  good  will  in  18i>5,  and 
in  1S!)7  the  Times  I'rinting  Company  was  in- 
corporated, and  ptirohased  the  paixT,  and  pub- 
lished it  under  the  name  of  the  Seattle  Daily 
Times  for  two  years  l)ef(]re  a  sale  was  made 
under  the  mortKUjre,  the  plaintiff,  as  assignee  of 
tlie  purcliaser  under  the  foreclosure,  cannot  en- 
join the  defendant  from  using  the  name  Press- 
Times,  or  any  kindred  name,  since  he  has  a 
remedy  at  law. 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore,  Judge. 

Action  by  CJeorge  G.  liawrence  against  the 
Times  I'rinting  Company  and  others.  From 
a  judgment  dismissing  the  complaint,  plaintiff 
appeals.     Allirmod. 

Pallinger,  Ronald  &  Battle  and  Donworth 
&  Howe,  for  .Tppcllant.  Bausman,  Kelleher 
&  Emory  and  I'latt  &  Riddle,  for  respond- 
ents. 
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REAVIS,  J.  The  complaint  states  aub- 
atantially  the  following  facts:  That  tlie  de- 
fendant the  Times  Printing  Company  was  In- 
corporated in  Marcb,  ISOT;  that  the  defend- 
ant the  Associated  I'ress  was  at  all  times 
mentioned  a  corporation  created  under  the 
laws  of  Illinois  and  authorized  to  transact 
business  in  this  state;  that  In  May,  1886,  in 
the  city  of  Seattle,  a  daily  and  weekly  news- 
paper was  established,  named  the  Seattle 
Press,  and  at  the  same  time  there  was  pub- 
lished In  said  city  another  daily  and  weekly 
newspaper  called  Seattle  Times;  that  the 
two  papers  were  published  and  circulated  In 
Seattle,  under  separate  managements,  from 
the  time  of  their  establishment  until  Febru- 
ary, 1891,  when  the  proprietors  of  the  Seattle 
Press  purchased  the  Seattle  Times,  and  they 
were  consolidated  Into  one  newspaper  of  dally 
and  weekly  circulation  by  the  name  of  Seattle 
Press-Times;  that  In  February,  1805,  the  Se- 
attle Press-Times  Company  was  Incorporated 
under  the  laws  of  the  state,  and  became  the 
owner  and  publisher  of  the  Seattle  Prees- 
Ttmes,  and  such  company  also  became  the 
owner  of  the  entire  plant,  machinery,  and 
materials  used  in  the  publication  of  the  Seat- 
tle Press-Times,  Including  the  good  will,  pat- 
ronage, and  circulation  of  the  newspaper,  and 
all  the  news  franchises  and  privileges  be- 
longing to  the  same;  that  In  June,  1895,  the 
name  of  the  Seattle  Press-Times  Company 
was  amended  in  its  articles  of  Incorporation 
to  the  Times  Company;  that  the  publication 
of  the  Seattle  Press-Times  was  continued  In 
the  same  general  style  of  type  and  appearance 
until  May,  1895,  when  the  name  of  the  paper 
was  altered  by  omitting  the  word  "Press," 
and  using  therefor  the  name  the  Seattle 
Times;  that  the  subscription  list  and  circula- 
tion remained  the  same,  except  so  far  as  it 
had  been  increased  or  modified  in  the  ordi- 
nary course  of  business,  and  that  it  was  In 
fact  the  same  paper;  that  the  Seattle  Press- 
Times  Company  was  organized  in  pursuance 
of  an  agreement  with  Collins,  owner  of  the 
Seattle  Press-Times  plant  and  newspaper,  to- 
gether with  one  Woolery  and  wife,  and  Col- 
lins agreed  to  sell  to  such  corporation,  when 
formed,  the  Press-Times  plant  and  newspa- 
per, tiie  corporation  to  pay  therefor  $12,000, 
which  was  evidenced  by  three  notes;  that  a 
chattel  mortgage  to  secure  the  purchase  price 
was  diily  executed  on  the  9th  day  of  March, 
1805,  and  the  chattel  mortgage  is  annexed  to 
the  complaint;  that  the  mortgage  describes 
certain  personal  property  situated  at  a  par- 
ticular place  in  Seattle,  describing  by  sched- 
ule the  press,  type,  and  all  the  corporeal 
property  u«ed  in  the  publication  of  the  Press- 
Times  plant,  and  adds,  "together  with  said 
paper— Press-Times— plant,  circulation,  fran- 
chises, and  good  will  thereof,"  for  the  sum  of 
fl2,000;  that  at  the  time  the  chattel  mort- 
gage was  executed  the  Seattle  Press-Times 
had  a  valuable  circulation  and  business;  that 
it  enjoyed  a  valuable  news  franchise  with 
the  defendant  the  Associated  Press,  under  a 


contract  with  said  defendant;  that  -the  As- 
sociated Press  is  a  news  bureau  or  associa- 
tion which  furnishes  telegraphic  new^s  to  cer- 
tain newspapers  located  in  various  cities  and 
towns  in  the  United  States,  and  is  the  only 
service  for  such  news;  that  among  the  stipu- 
lations in  Its  contract  was  that  it  might  be 
transferred  with  the  Seattle  Press-Times 
newspaper,  provided  the  new  proprietor 
should  enter  into  a  new  contract  with  the  de- 
fendant Associated  Press;  that  under  such 
contract  the  newspaper  was  entitled  to  the 
exclusive  use  of  the  news  reports;  that  It  is 
indispensable  to  the  life  and  successful  opera- 
tion of  the  newspaper  to  maintain  and  con- 
tinue the  privileges  of  the  news  franchise 
service  with  the  defendant  the  Associated 
Press;  that  the  right  to  receive  such  daily 
news  reports  of  the  news  bureau  or  associa- 
tion Is  generally  known  and  designated  by 
the  term  "franchise";  that  the  Times  Com- 
pany on  June  4,  1895,  entered  Into  a  substi- 
tuted franchise  contract  with  the  Associated 
Press,  which  was  In  all  essential  matters  of 
the  same  tenor,  substance,  and  effect  as  the 
former  contract  used  by  the  company  In  the 
publication  of  the  Seattle  Press-Times,  except 
that  the  substituted  contract  designated  the 
name  of  the  newspaper  as  the  Seattle  Times, 
Instead  of  the  Seattle  Press-Times,  the  name 
of  the  paper  having  been  changed  in  May, 
1895;  that  the  rights,  privileges,  and  fran- 
chises of  the  Associated  Press  were  included 
in  the  chattel  mortgage  to  Collins;  that  the 
defendant  the  Times  Printing  Company,  in- 
corporated in  March,  1897,  was  organized  for 
the  purpose  of  diverting  the  news  franchise 
with  the  defendant  the  Associated  Press  to 
itself,  and  of  freeing  the  same  from  the  lien 
of  the  chattel  mortgage,  and  diverting  to  it- 
self the  patronage,  name,  circulation,  and 
good  will  of  the  newspaper  the  Seattle  Press- 
Times  or  the  Seattle  Times,  and  freeing  the 
same  from  the  operation  of  the  mortgage 
lien;  that  the  Times  Printing  Company  pur- 
chased all  the  property  used  in  connection 
with  and  belonging  to  the  newspaper  plant 
from  the  Times  Company;  that  thereafter 
the  chattel  mortgage  was  duly  foreclosed, 
and,  after  sale  upon  due  notice,  the  property 
of  the  Times  Company  was  sold  by  the  sher- 
iff of  King  county.  The  decree  In  foreclosure 
is  also  annexed  to  the  complaint,  as  well  as 
the  order  of  sale  and  the  sheriff's  return  of 
the  sale.  The  decree,  order  of  sale,  and  writ 
of  execution  follow  the  description  of  the 
mortgaged  property  as  contained  In  the  mort- 
gage. The  sheriff's  return  of  the  writ  ex- 
hibits what  was  sold,  and  how  it  was  sold, 
and  recites  that  it  was  offered  for  sale  as  fol- 
lows: The  corporeal  property  scheduled,  for 
the  sum  of  $03C;  that  the  paper— Press- 
Times— plant,  circulation,  franchises,  and 
good  will  thereof  were  sold  for  ?8'.i;  that  is 
to  say,  the  sum  of  ?15  was  bid  for  the  paper, 
the  sum  of  $50  for  the  Press-Times  plant,  the 
sum  of  $5  for  said  circulation,  the  sum  of  $5 
for  said  franchises,  and  the  sum  of  $5  for 
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said  good  will  thereof;  the  bill  of  sale  ex- 
ecuted by  the  sheriff  contains  the  same  de- 
scription of  the  personal  property  sold  by  him 
under  the  writ;  that  the  plaintiff,  through 
mesne  conveyance,  was  the  pm'chaser,  and 
that  he  has  demanded  the  franchise  from  the 
defendant  the  Associated  Press,  and  the  cir- 
culation, name,  and  good  will  of  the  news- 
paper the  Press-Times,  and  its  continuous 
publication  under  altered  names,  from  the  de- 
fendant the  Times  Printing  Company;  that 
at  the  time  of  the  foreclosure  of  the  chattel 
mortgage  all  the  property  was  In  the  posses- 
sion, control,  and  management  of  the  Times 
Printing  Company;  that  plaintiff  has  de- 
manded from  the  Associated  Press  a  new  and 
substituted  contract  for  the  report  of  its  news, 
and  from  the  Times  Printing  Company  a 
transfer  of  its  contract  with  the  Associated 
Press,  so  that  a  new  or  substituted  contract 
can  be  issued  to  plaintiff;  that  the  Times 
I'rlntlng  Company  is  publishing  a  paper,  the 
Seattle  Dally  Times.  The  value  of  the  fran- 
chise from  the  Associated  Press  is  stated  at 
?10,iiOO.  Tiie  value  of  the  newspaper  Seattle 
Pri'ss-Tlniea  and  good  will  is  stated  at  $5,000. 
Plaintiff  aslis  for  equitable  relief;  that  the 
Times  I'rinting  Couii)any  be  restrained  from 
further  Hsln>?  the  name  of  the  Seattle  Press- 
Times,  Seattle  Times,  or  any  Ijindred  name 
which  may  infringe  plaintiff's  rights;  and 
tliat  the  defendant  the  Associated  Press  en- 
tor  Into  its  usual  contract  with  plaintiff  to 
furnish  its  news  reports.  Tlie  usual  contract 
lii'tween  the  defendant  the  Associated  Pre.«s 
and  a  newspaper  for  its  news  reports  Is  set 
out.  In  which  it  is  stated  that  the  rights  of 
the  parties  thereto  are  controlled  and  gov- 
erned i)y  the  by-laws  of  the  Associated  Press 
In  force  during  the  life  of  the  contract,  one 
of  wliich  Is:  '"No  membership  contract  sliail 
lie  finally  executed  or  binding  upon  the  as- 
sociation until  it  shall  have  been  approved  or 
ratified  by  the  executive  committee  or  a  ma- 
jority of  tiie  members  of  the  board  of  di- 
rectors. It  is  agreed  that  the  Associated 
I'ress  will  not  furnish  any  news  report  to 
ajiy  otlier  paper  in  the  ten-itory  described  in 
the  contract  without  the  consent  of  the  con- 
tracting newspaper,  and  the  contracting  news- 
paper agrees  to  furnish  tlie  Associated  Press 
tiie  news  in  the  territory  described  in  the 
contract  In  accordance  with  the  provisions  of 
the  l)y-laws  of  the  Associated  I'ress.  It  is 
also  agreed  between  the  parties  that  tlie  fran- 
chise or  privilege  granted  by  the  contract  to 
tlie  newspaper  may  be  transferred  witli  tlie 
newspaper,  provided  the  new  proprietor  en- 
ters into  a  new  contract  with  the  Associated 
Press,  similar  to  the  existing  contract.''  The 
defendants  each  appeared  separately,  and 
filed  a  general  demurrer  to  the  complaint, 
which  was  sustained. 

1.  'nie  principal  object  sought  is  to  com- 
pel the  defendant  tlie  Associated  Press  to 
furnish  its  news  reports  to  Xlw  plaintiff.  It 
does  not  appear  that  jilaintlff  assumes  that 
he  is  now,  or  has  been,  the  publisher  of  a 


newspaper  in  Seattle.  Indeed,  he  complains 
that  he  cannot  publish  a  newspaper  without 
the  news  reports.  Tlie  observations  of  the 
court  in  Metropolitan  Nat.  Banli  v.  St.  Louis 
Dispatch  Co.  (C.  C.)  36  Fed.  722,  would 
seem  to  be  pertinent  here:  "It  is  evident 
that  the  stock  in  question  (the  Western  As- 
sociated Press  membership)  is  not  property 
of  an  ordinary  character,  such  as  may  be 
transferred  at  will  by  the  owner.  The  bill 
shows  that  it  is  only  vendible  to  persons  or 
corporations  who  are  engaged  in  publishing 
a  newspaper  or  other  periodical,  and  that 
no  other  persons  or  corporations  are  eligible 
to  membership  in  the  assochition.  •  •  • 
From  the  statements  contained  in  the  bill 
with  respect  to  the  character  and  functions 
of  the  organization  known  as  the  'Western 
Associated  Press,'  it  appears  to  me  clear  that 
a  purchaser  at  a  foreclosure  sale  of  the  share 
or  stock  or  membership  now  in  question, 
even  if  the  court  should  order  such  a  sale, 
would  not  acquire  the  privileges  of  member- 
ship in  the  association,  unless  it  should  see 
fit  to  accord  him  such  privileges.  Consent  on 
the  part  of  the  corporation  to  the  admission 
of  a  menilier  appears  to  lie  essential  to  con- 
stitute a  person  a  member."  It  Is  maintain- 
ed by  counsel  for  the  defendants  that  the 
contract  with  the  Associated  Press  is  such  a 
peculiar  pt>rsonal  right  that  it  is  not  subject 
to  sale  under  mortgage  foreclo.>iure;  that  it 
is  in  tile  nature  of  a  personal  contract  for 
services,  and  not  transferable  without  the 
mutual  consent  of  the  parties.  Apparently, 
It  seems,  tliere  are  elements  of  personal  serv- 
ice entering  into  the  contract.  Tlic  Associat- 
ed Press  furnislies  Its  news  reports.  The 
proprietor  of  the  newspaper  so  furulslied  un- 
der tiie  contract  must  furnish  to  the  Asso- 
ciated Press  the  news  in  the  territory  de- 
scribed. It  appears  here  clearly,  however, 
that  the  peculiar  value  of  the  contract  in 
controversy  iietween  the  plaintiff  and  the 
Times  I'rinting  Company  Is  based  upon  the 
allegation  tliat  the  riglit  to  receive  the  news 
reports  is  exclusively  given  or  conveyed  to 
one  newspaper  proprietor.  If  the  c-ontract  be 
in  the  nature  of  one  for  personal  services,  as 
suggested,  but  not  hero  determined,  it  oouid 
not  reasonably  be  said  to  be  tlie  subject  of  a 
mortgage  or  sale;  and  the  com*t  does  not 
looii  favorably  upon  tiie  contention  that  it  is 
an  exclusive  contract.  Contracts  in  restraint 
of  commerce  and  trade  iiave  always  been 
obnoxious  to  the  law.  and  fair  reasoning 
and  correct  legal  analogies  would  seem  to 
imply  tliat  in  so  important  a  field  as  news 
and  intelligence  to  the  general  public  an 
agreement  to  restrict  or  monopolize  the  agen- 
cies of  dissemination  of  such  news  and  in- 
telligence should  not  be  uplieid. 

'2.  I'laintiff  shows  as  nis  right  to  maintain 
this  action  the  slieriff's  certilieate  of  sale  of 
certain  scheduled  corjioreal  property,  togeth- 
er with  a  newspaper,  good  will,  and  fran- 
chises tliereof.  The  contract  with  the  Asso- 
ciated Press  is  assumed  by  plaintiff  to  be 
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Included  within  the  ■word  "franchises"  named 
in  the  certificate  of  sale.  It  Is  apparent  that 
the  term  "franchises"  Is  not  used  in  the 
mortgage  or  certificate  of  sale  in  the  legal 
sense,  or  In  its  ordinary,  popular  geuse.  The 
term.  In  a  legal  sense,  contains  the  element 
of  a  grant  or  immunity,  privilege,  or  exemp- 
tion by  public  or  quasi  public  authority.  It 
may  sometimes  be  used  in  a  popular  sense 
as  a  privilege.  Our  statutes  (Laws  1897,  p. 
90)  provide  a  method  for  the  sale  of  fran- 
chises, but  we  cannot  agree  wltn  counsel  for 
defendants  that  the  franchise  mentioned  In 
the  chattel  mortgage  comes  within  the  terms 
of  the  statute.  It  is  stated,  however,  in  the 
complaint,  that  within  the  term  "franchises" 
is  indnded  the  contract  that  existed  between 
the  Times  Company  and  Associated  Press 
for  the  report  of  the  news.  The  term,  then, 
as  used,  must  be  assumed  to  have  a  particu- 
lar trade  meaning,  and  not  be  taken  in  its 
ordinary  and  accepted  signification.  It  seems 
at  the  sale  made  by  the  sheriff  there  was  of- 
fered to  bidders  the  "franchises"  of  the 
Press-Times  paper,  and  It  was  offered  sepa- 
rately, the  amount  bid  therefor  being  $5. 
There  was  no  specification  of  what  this  term 
meant.  We  do  not  suppose  the  general  pub- 
lic knew  what  it  meant.  It  was  not  even 
specified  how  many  franchises  were  offered, 
or  what  they  were  as  belonging  to  the  paper. 
In  Electric  Co.  v.  Wlghtman  (Sup.)  39  N.  Y. 
Supp.  420,  it  was  adjudged  that  a  sale  of 
"choses  in  action"  under  foreclosure  of  a 
mortgage  passes  no  title  unless  they  are  de- 
scribed in  the  judgment,  notice  of  sale,  and 
conveyance  with  sufildent  particularity  to  be 
identified.  In  that  case  It  was  said:  "To 
hold  that  choses  in  action  pass  tmder  gen- 
eral words.  In  judgments  and  conveyances, 
would  canse  confusion  and  uncertainty  in 
respect  to  the  property  which  the  purchasers 
tmder  foreclosure  sales  acquire.  Judicial 
sales  must  describe  with  reasonable  certainty 
the  property  sold."  In  Dean  v.  Biggs,  25 
Hun,  122,  it  was  adjudged  that  a  balance 
unpaid  on  a  subscription  to  the  stock  of  a 
corporation  was  not  covered  by  a  mortgage 
purporting  to  convey  the  right  of  way  of  the 
railroad  and  its  other  property,  chattels,  and 
things  pertaining  thereto,  Its  chartered 
rights,  privileges,  and  franchises,  and  all  the 
estate,  right,  title.  Interest,  property,  and  pos- 
session, claims,  and  awards  whatsoever  of 
the  railroad  of.  In.  and  to  the  same;  and 
the  decision  was  affirmed  In  03  N.  Y.  662. 
In  Milwaukee  &  M.  R.  Co.  v.  Milwaukee  & 
W.  R.  Co.,  20  Wis.  183.  It  was  held  that 
a  right  to  enforce  a  contract  for  the  pay- 
ment of  an  obligation  due  would  not  pass 
by  a  mortgage  sale  unless  a  more  definite 
description  of  tlie  same  were  given  in  the 
notice  of  sale  than  In  the  mortgage,  which 
was  "all  and  singular  the  stock,  railroad, 
or  other  bonds,  bills  of  exchange,  promis- 
sory notes,  accounts,  causes  of  actions,  de- 
mands, and  choses  In  action  of  whatsoever 
nature."  The  court  observed:    "It  Is  averred, 


to  be  sure,  that  the  trustee  sold  at  public 
auction  all  the  property,  rights,  privileges, 
franchises,  things  In  action,  and  other  things 
described  In  the  mortgage.  Is  It  permissible 
that  choses  in  action,  instruments  In  writing, 
should  thus  be  exposed  for  sale,  and  swept 
away  In  this  loose  and  uncertain  manner? 
What  purchaser  could  bid  understanilingly 
when  property  Is  thus  offered  for  sale,  with- 
out any  designation  or  description?  Obvi- 
ously, a  bidder  would  not  know,  and  would 
have  no  means  of  ascertaining,  whether  the 
choses  In  action  were  worth  a  thousand,  a 
hundred  thousand,  or  a  million  of  dollars. 
•  *  *  No  person,  therefore,  attending  the 
sale  could  know  what  price  to  bid,  or  how 
to  regulate  his  judgment.  If  there  was  no  spe- 
cific and  certain  designation  of  the  property 
offered  for  sale."  The  observations  of  the 
supreme  court  of  Wisconsin  would  seem  to 
be  pertinent  here,  as  It  seems  the  purehaser 
of  the  franchises  as  returned  by  the  sheriff 
paid  $5  at  the  sale  for  a  contract  which  Is 
now  asserted  to  be  worth  $10,0(X).  See,  also. 
Smith  v.  McClullough,  104  U.  S.  25,  26  L.  Ed. 
037.  It  Is  frequently  true  that  general  de- 
scriptions of  property  in  a  mortgage  may  be 
aided  by  external  facts  and  evidence,  and  It 
is  not  necessary  to  determine  that,  with  the 
meaning  attached  to  the  term  "franchises" 
In  the  chattel  mortgage  under  consideration, 
the  particular  privileges  or  contracts  Included 
In  the  word  might  not  be  Identified  and  de- 
fined as  between  the  parties.  But  there 
must  be  something  more  specific  at  a  judicial 
sale.  It  Is  concluded,  therefore,  that  plain- 
tiff, under  his  certificate  of  sale  and  the  sher- 
IfTs  return,  does  not  show  that  he  holds  any 
rights  under  the  contract,  if  such  existed, 
between  the  Times  Printing  Company  and 
the  Associated  Press. 

3.  In  the  case  of  Metropolitan  Bank  v.  St. 
Louis  Dispatch  Co.,  149  U.  S.  430,  13  Sup.  Ct. 
944,  37  L.  E3d.  709,  there  are  presented  many 
features  similar  to  those  In  the  ease  at  bar. 
There  It  was  observed.  In  reference  to  the 
good  will  of  a  newspaper:  "Undoubtedly, 
good  will  is  In  many  cases  a  valuable  thing, 
although  there  is  difficulty  In  deciding  ac- 
curately what  Is  included  under  the  term. 
It  is  tangible  only  as  an  Incident,  as  con- 
nected with  a  going  concern  or  business  hav- 
ing locality  or  name,  and  is  not  susceptible 
of  being  disposed  of  independently.  •  *  • 
As  applied  to  a  newspaper,  the  good  will 
usually  attaches  to  its  name,  rather  than  to 
the  place  of  publication.  The  probability  of 
the  title  continuing  to  attract  custom  in  the 
way  of  circulation  and  advertising  patron- 
age gives  a  value  which  may  be  protected 
and  disposed  of,  and  constitutes  property." 
In  that  case  the  St.  Louis  Dispatch  Oumpauy 
ceased  business  as  the  publisher  of  a  news- 
paper, and  on  the  same  day  another  news- 
paper was  published  under  the  name  of  the 
Post-Dispatch,  and  It  was  obsei-ved  by  the 
court:  "Moreover,  the  good  will  of  the  Dis- 
patch  Publishing   Company   was   from   the 
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first  different  from  the  good  will  named  In 
the  mortgage.  •  •  •  And  If  tUe  Dispatch 
Publishing  Company  acquired  on  the  10th 
day  of  Itiwmbei',  1878,  the  good  will  belong- 
ing to  the  St.  Louis  Dispatch,  for  which  it 
should  have  accounted,  but  refused  to  ac- 
count, tlien  It  would  be  only  liable  as  for  a 
convorsion."  At  the  time  of  the  sheriff's 
sale,  and  for  some  two  years  theretofore, 
the  Times  Company,  the  mortgagor,  was  not 
publishing  the  Pi-ess-Tlmes,  or  any  other 
newspaper.  In  Its  place,  but  the  Times  Print- 
ing Company,  the  defendant,  was  publishing 
a  paper  of  a  somewhat  variant  name.  There 
were  modifying  and  changing  conditions  oc- 
curring in  the  good  will  and  circulation  of 
the  continuing  publication.  Without  particu- 
larly noticing  the  separate  sale  of  the  good 
win  by  the  sheriff.  It  is  quite  i}laln  that  the 
good  will  of  tlic  going  concern,  the  Press- 
Times  newspaper,  as  such,  distinctively,  was 
only  an  incident  after  the  newspaper  plant 
passed  from  the  Times  Company  to  the 
Times  Printing  Company,  and,  whatever  the 
injury  tliat  occurred  to  the  mortgagee,  it 
must  be  compensated  in  damages  for  conver- 
sion of  the  good  will  of  the  Press-Times.  It 
does  not  appear  that  a  case  is  presented  re- 
quiring injunctive  relief  against  the  use  of 
the  name  Press-Times,  or  a  Icindred  name. 
The  Judgment  is  afiirmed. 

FUIX,ERTON,  J.,  concurs  In  the  result 

OOIU>OX,  C.  .T.  I  concur  in  the  Judgment 
of  affirmance,  but  not  in  what  is  said  con- 
cerning the  effect  to  be  given  tlie  contract  re- 
ferred to  in  the  opinion  as  the  Associated 
Press  contract.  If,  as  is  suggested  in  the 
opinion,  its  character  is  one  "in  the  nature 
of  a  personal  contract  for  services,"  then  it 
does  not  fall  within  that  class  of  contracts 
which  are  obno.xious  to  the  law  because  made 
In  restraint  of  trade  and  commerce. 

DT'XB.VR,  J.  I  concur  In  the  affirmance  of 
the  Judgment  for  the  reason  Oiat  the  de- 
scription of  the  franchise  sold  Is  not  suffi- 
ciently definite. 


BAKRR  et  al.  v.  SINCTAIRE  et  al. 

(Siinrenic  Court  of  WnsliinKton.     May   14, 
1900.) 

MECHANIC'S  LIEN— LAND— CONTnACT  OP  SALE 

— PUIinilASERS  INTEREST— I'UOP- 

ERTY  SUBJECT  TO  I.IEN. 

S.  conveyed  liiiid  to  doroiKlniit  vinilcr  a  writ- 
ton  nBreement  to  pay  tlie  price,  tliat  all  im|>nivo- 
iiientK  iilaci'il  on  the  proiierty  should  remain,  and 
tliat  defendant  »h<inld  jia.v  ail  taxes  and  as^ess- 
nienls,  and.  in  case  of  iiis  failnr-  to  make  jiay- 
ment.  tlie  contract  was  to  lie  void,  and  all  ri;rhts 
to  the  proiHTty  should  revert  to  S.  A  tinihIinK 
beins  erioted.  ii'ainlifl  tileil  n  meclianic's  lien, 
and  sought  to  foreclose  tiie  same  nKainst  the 
eiitiie  pmivrly.  Ihld.  that  since  the  cimtract 
lietween  del'endnnt  and  S.  created  the  relation 
of  debtor  anri  creditor,  their  relation  to  the 
liroix'rty  was  tiiat  of  uiintjiaRor  and  morlsraRee, 
■iuJ,  defoudaut  having  less  than  a  fee  in  the 


land,  only  bis  interest  could  be  subjected  to  the 
lien  under  Ballinaer's  Ann.  Codes'  &  St.  8  TiOOl, 
providing  that  whore  a  person  owns  less  than  a 
foe  in  land,  hia  iutorest  only  is  subject  to  a  me- 
chanic's lien. 

Appeal  from  superior  court  King  county; 
■\Vlliiara  Hidvinan  Moore.  Judge. 

Action  by  Riciiard  D.  Baker  and  another 
against  Henry  P.  Slnclalre  and  others  to  en- 
force a  mechanic's  lien.  From  a  Judgment 
In  favor  of  plaintiffs,  defendants  appeal. 
Reversed. 

Preston,  Carr  &  Gilman,  for  appelhints. 
Allen  &  Allen,  for  respondents. 

FULLERTON,  J.  In  the  summer  of  1897 
the  defendant  Charles  Watson  and  one  0.  J. 
Smith,  being  desirous  of  purchasing  certain 
real  property  situated  in  the  city  of  Seattle, 
applied  through  Watson  to  the  appellant 
Henry  P.  Slnclalre,  who  is  a  resident  of  the 
state  of  New  York,  to  advance  them  the 
money  for  that  purpose.  The  negotiations 
resulted  in  the  purchase  of  the  property  at 
the  cost  of  fl,000.  Slnclalre  took  the  titie 
in  his  own  name,  and  entered  Into  a  con- 
tract with  Watson  and  Smith,  by  which  be 
agreed  to  convey  tbe  properly  to  them  on 
the  payment  to  him  of  the  purchase  price, 
with  interest  at  6  per  cent,  per  annum. 
Watson  and  Smith  divided  the  property  be- 
tween themselves.  Smith  taking  the  easterly 
portion,  agveeiug  to  pay  of  the  purchase 
price  $2,500,  and  Watson  tbe  remainder  at 
|l,oOO.  Slnclalre  acquiesced  in  this  arrange- 
ment, and  when  Smith  paid  to  Watson  for 
him  the  purchase  price  of  Smith's  portion 
of  the  property  he  executed  a  deed  to  Smith 
for  that  portion.  On  December  4,  1807,  and 
prior  to  the  time  Smith  bad  made  the  pay- 
ment, Watson  wrote  to  Slnclalre,  saying: 
"Mr.  C.  J.  Smith  will  pay  me  on  January 
1st,  1808,  |2,uOO  and  Interest  and  be  is  very 
anxious  to  commence  building  at  once.  Of 
course.  It  would  be  an  advantage  to  build 
with  him,  as  he  can  get  material  at  very 
low  flgui-es.  1  am  not  ready,  however,  with 
the  money  to  build,  and  unless  you  are  will- 
ing to  loan  me  the  $2,500  (when  Smith  pays 
It  in)  at  the  same  rate  of  Interest  as  we  have 
been  paying,  I  will  wait  until  later.  I 
would  hardly  ask  you  to  do  this,  for  I  know 
ordinarily  no  man  would  loan  so  much  on 
one  piece  of  property.  It  will  save  ine  mon- 
ey to  build  with  Smith,  but,  if  you  do  not 
think  It  best  will  wait  until  hiter.  •  •  • 
Write  me  Just  what  you  think  about  this 
matter  of  building,  as  I  will  be  guided  by 
what  you  write.  My  idea  is  to  build  for 
twenty-five  hundred  dollars."  The  record 
does  not  disclose  Slnelaire's  answer  to  this 
letter,  but  it  appears  tliat  he  agreed  that 
Watson  nilslit  retain  the  money  paid  by 
Smith,  and  tliat  on  tlie  ."Jlst  day  of  Deeom- 
lier.  1.^!17.  lie  eiit(  n>d  into  a  new  contract 
with  Watson  by  which  lie  agreed  to  convey 
to  Watson  wiiat  remained  of  the  property  on 
condition  tliat  Watson  would  pay  him  the 
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snin  of  $4,000  on  September  1,  1002,  with  In- 
terest at  8  per  cent,  per  annum,  payable 
semiannually.  The  contract  was  In  writ- 
ing, and  contained  a  promise  on  the  part 
of  Watson  to  pay  to  Slnelalre  the  sum  nam- 
ed at  the  time  mentioned.  It  also  provided 
that  all  improvements  placed  upon  the  prem- 
ises should  remain  thereon,  should  be  kept 
Insured  against  fire  In  such  sum  as  Sln- 
elalre should  specify,  that  Watson  should 
punctually  pay  all  taxes  and  assessments 
that  should  lawfully  be  Imposed  on  the 
property,  and,  In  case  of  failure  on  the  part 
of  Watson  to  make  the  payments  as  In  the 
contract  specified,  the  contract  should  be- 
come nail  and  void,  and  the  right  of  pos- 
session and  all  equitable  and  legal  rights  in 
the  premises,  together  with  all  the  Improve- 
ments and  appurtenances,  should  revert  to 
Sinclaire.  Watson  thereafter  entered  Into  a 
contract  in  bis  own  name  with  the  defend- 
ant C.  L.  Comwell  for  the  erection  of  a 
dwelling  house  upon  the  real  property  at 
the  agreed  price  of  $1,932.  Comwell  pro- 
ceeded with  the  erection  of  the  building,  and 
In  course  thereof  purchased  of  the  respond- 
ents Baker  &  Richards  certain  materials, 
for  which  he  failed  to  pay.  Baker  &  Rich- 
ards presented  the  bill  to  Watson,  who  paid 
a  part  thereof,  but  refused  to  pay  the  re- 
mainder. They  then  filed  a  lien  upon  the 
building  and  lot,  and  brought  the  present 
action  to  foreclose  the  same.  The  trial 
court  adjudged  that  the  lien  attached  to  the 
interests  of  both  Watson  and  Blnclalre  in 
the  property,  and  entered  Judgment  accord- 
ingly. 

This  court  has  uniformly  held  that  where 
a  perscMi  causes  the  erection  of  a  building 
upon  lands  in  which  he  holds  less  than  a 
fee-simple  title  only  liis  interests  in  the 
lands  can  be  subjected  to  the  Uens  of  per- 
sons performing  labor  upon,  or  furnishing 
materials  to  be  used  in  the  construction  of, 
sach  bnilding.  Lumber  Co.  v.  Bolton,  5 
Wash.  763,  32  Pac.  787;  Mentzer  v.  Peters, 
<i  Wash.  &10,  33  Pac.  1078;  lUtf  v.  Forssell. 
7  Wash.  225,  34  Pac.  028;  Miles  Co.  y.  Gor- 
don, 8  Wash.  442,  30  Pac.  266;  Masow  y. 
Fife.  10  Wash.  528,  SO  Pac.  140.  This  is  al- 
so the  rale  of  the  statute.  Balllnger's  Ann. 
Codes  &  St.  i  5001.  It  seems  clear  that  the 
defendant  Watson  was  the  person  who  caus- 
ed the  building  to  be  constructed  which 
gives  rise  to  the  present  action,  and  under 
the  rule  of  these  cases,  as  well  as  the  stat- 
ute, only  his  interests  in  the  real  property 
could  be  subjected  to  the  lien  of  the  re- 
spondents. The  statute  further  provides 
tliat  the  liens  created  by  the  chapter  giving 
mechanics  and  material  men  liens  upon  real 
property  are  preferred  only  "to  any  lien, 
mortgage,  or  other  incumbrance  which  may 
attach  subsequently  to  the  time  of  the  com- 
mencement of  the  performance  of  the  labor 
or  the  furnishing  of  the  materials  for  which 
tbe  right  of  Hen  is  given"  by  that  chapter, 
or  to  such  liens,  mortgages,  or  other  incum- 


brances which  may  have  attached  previous- 
ly to  that  time,  but  which  are  not  filed  or 
recorded  so  as  to  create  constructive  no- 
tice, and  of  which  the  lien  claimant  had  no 
notice.  Id.  §  5903.  The  contract  above 
mentioned  created  the  relation  of  debtor  and 
creditor  between  Watson  and  Slnelalre. 
Their  relation  to  the  real  property  was  in 
the  nature  of  that  of  mortgagor  and  mort- 
gagee. They  stood  In  the  same  relation  to 
It  as  they  would  have  stood  had  Slnelalre 
conveyed  the  property  outright  to  Watson, 
and  taken  a  mortgage  back  as  security  for 
the  purchase  price.  "There  can  be  no  sen- 
sible distinction  between  the  case  of  a  legal 
title  conveyed  to  secure  the  payment  of  a 
debt  and  a  legal  title  retained  to  secure 
payment."  Jones,  Liens,  f  1108.  See,  fur- 
ther, Shelton  v.  Jones,  4  Wash.  692,  30  Pac. 
1061;  Lumber  Go.  v.  Bolton,  supra.  This 
being  the  relation  of  the  parties,  the  pro- 
visions of  the  statute  subordinates  the  lien 
of  the  respondents  to  the  Interests  of  the 
SInclaires  In  the  property.  The  cases  of 
Kremer  v.  Walton,  11  Wash.  120,  39  Pac. 
374;  Id.,  16  Wash.  139,  47  Pac.  238;  and  Bell 
y.  Groves  (Wash.)  50  Pac.  401,— are  relied 
upon  by  respondent  as  sustaining  the  Judg- 
ment of  the  trial  court.  The  distinction  be- 
tween the  rule  announced  in  those  cases  and 
the  rule  announced  in  the  cases  above  cited 
within  which  the  present  case  falls  is  dear- 
ly pointed  out  in  Mill  Co.  t.  Brown  (Wash.) 
59  Pac.  507,  and  it  is  unnecessary  to  repeat 
the  argument  here.  The  Judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  so  modify  the  Judgment  as  fo 
subordinate  the  Hen  of  the  respondents  to 
the  Interests  of  the  appellants. 

GORIX)N,  C.  J.,  and  DUNBAR,  ANDERS, 
and  RBAVIS,  JJ.,  concur. 


MERRITT  y.  COREY  et  al. 

(Supreme  Court  of  Washington.     May  14, 

1900.) 

PLBADI.'^a  —  AMENDMENT  OF  COMPLAINT  — 
MATTERS  ARISING  SUBSEQUENT  TO  COM- 
K.ENCBMENT  OP  ACTION  —  STATUTES  —  CON- 
STITUTIONAL LAW— TITLE  OP  ACT. 

1.  Under  Ballinger's  Ann.  Codes  &  St.  $  5678, 
providing  that  no  notion  shall  be  instituted  for 
the  recovery  of  property  sold  for  taxes  unless 
plaintiff  shall  first  pay  or  tender  to  the  officer 
entitled  to  receive  the  same  all  taxes,  penalties, 
interest,  and  coats  due  and  unpaid  from  such 
person  on  the  property  souf^ht  to  be  recovered; 
and  section  5679,  providing  that  the  complaiut 
in  such  an  action  against  a  person  in  possession 
under  a  tax  sale  shall  state  that  tlie  said  sums 
have  been  paid  or  tendered, — it  is  error,  in  an 
action  of  ejectment  against  one  in  possession 
of  land  under  a  tax  deed,  where  the  former  own- 
er attacks  the  validity  of  tlie  procei'dintrs  under 
wliioli  the  s.ile  was  had.  but  not  the  validity  of 
the  tax,  to  |>onnit  plaintiff,  after  the  oomnieiice- 
ment  of  the  action,  to  amend  bis  pleadings  to 
show  a  snlis('<iu(ut  tender  of  the  taxes. 

2.  Act  I'eb.  2.  ]8S,S,  entitled  "An  act  con- 
cerninff  actions  to  enforce  collection  of  taxes 
and  actions  for  recovery  of  property  sold  for 
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taxes,"    Is   not    unconatitiitional    as    embracing 
luoro  than  one  object  in  its  title. 

Appeal  from  superior  court,  King  county; 
WllUam  Hickman  Moore,  Juflge. 

Ejectment  by  Cornelia  E.  Merritt  against 
J.  D.  Corey  and  another  to  recover  posses- 
sion of  certain  real  property.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

Iloblnson  &  Rowell,  for  appellants.  Bal- 
linger,  Uonald  &  Battle,  for  resiK>udent. 

FULLEUTON,  J.  This  Is  an  action  of 
ejectment  brought  by  the  respondent  against 
the  appellants  to  recover  iK>ssessiou  of  cer- 
tain real  property.  The  resiwndeut  alleged, 
in  substance,  that  she  was  the  owner  and 
entitled  to  the  irosspssion  of  the  property, 
and  that  the  same  was  wrongfully  withheld 
by  the  appellants;  following  the  usual  form 
of  complaint  for  the  recovery  of  real  proi)- 
erty  In  actions  of  ejectment  in  this  state. 
The  appellants  answered,  denying  the  allega- 
tions of  the  complaint,  and  pleading  as  a 
further  and  separate  defense  that  the  lands 
in  question  hnd  been  duly  assessed  and  sold 
for  taxes,  and  that  the.v  were  the  owners,  In 
possession,  and  entitled  to  possession,  there- 
of, by  virtue  of  a  sale  for  such  taxes,  and 
that  a  tax  deed  had  been  Issued  to  one  J.  L. 
Dana,  and  the  property  subsequently  con- 
veyed by  Dana  and  wife  to  themselves.  The 
respondent  replied  admitting  tlie  execution 
of  the  deed,  and  pleading  aflirmatively  mat- 
ters tending  to  show  the  invalidity  of  the 
title  of  appellants  attempted  to  be  created 
by  the  proceedings  leading  up  to  and  result- 
ing In  the  tax  deed.  On  the  issues  thus 
formed  a  trial  was  had,  by  the  consent  of 
both  parties,  before  the  court  without  a  Ju- 
ry, resulting  in  a  Judgment  in  favor  of  the 
respondent. 

After  the  respondent  had  Introduced  her 
evidence  of  title  and  re.sted  her  case,  the 
appellants  moved  to  dismiss  the  action  be- 
cause it  was  not  alleged  in  tlie  complaint, 
nor  shown  by  tlie  evidence,  that  the  re- 
spondent had  paid  or  tendered  to  the  appel- 
hiHts  the  taxes,  penalties.  Interest,  and  costs 
paid  by  the  appellants  and  their  grantor  in 
procuring  the  tax  deed.  Before  the  court 
ruled  upon  the  motion,  the  respondent  as 
recite<l  in  tlie  court's  finding,  "asked  and 
was  allowed  to  amend  her  pleadings,  over 
the  objection  of  the  defendants,  setting  up 
and  tendering  the  said  sum  of  $75,  which 
plaintiff  alleged  she  believed  to  be  ample  to 
cover  the  amount  paid  by  defendants,  and 
offered  and  consented  and  expressed  her 
readiness  and  willingness,  in  the  event  that 
said  sum  should  be  found  or  proven  to  be  In- 
adequate, to  pay  defendants  such  other  sum 
as  should  be  necessary;  and,  upon  proof  by 
the  defendant  Corey  of  his  having  paid  the 
sum  of  !f4.V>,  •  •  •  promptly  tendered 
said  amount  In  open  court,  with  the  avowal 
of  her  readiness  and  willingness  to  pay  such 


further  sum  as  may  be  taxed  as  interest;" 
whereupon  the  court  overruled  the  motion. 
This  ruling  la  assigned  as  error.  The  mo- 
tion should  have  prevailed.  By  section  5G78, 
Ballinger's  Ann.  Codes  &  St.,  it  is  provided 
that  no  action  shall  be  instituted  for  the  re- 
covery of  property  sold  for  taxes  unless  the 
person  desiring  to  commence  such  action 
shall  first  pay  or  tender  to  the  officer  entitled 
to  receive  tlie  same  all  taxes,  penalties,  in- 
terest, and  costs  Justly  due  and  unpaid  from 
such  person  on  the  property  sought  to  be  re- 
covered. By  section  5(r7»  It  Is  provided  that 
the  complainant  shall  state  in  his  complaint, 
when  the  action  is  for  the  recovery  of  land 
sold  for  taxes  against  tlie  person  In  posses- 
sion thereof,  that  all  taxes,  penalties,  inter- 
est, and  costs  paid  by  the  purchaser  at  the 
tax  sale,  his  assignees  or  grantees,  hare 
been  fully  paid  or  tendered,  and  the  pay- 
ment refused;  and,  by  section  5U8U,  that  the 
sections  cited  "shall  be  construed  as  impos- 
ing additional  conditions  ui)on  •  •  •  the 
complainant  In  actions  for  the  recovery  of 
property  sold  for  taxes."  By  these  provi- 
sions of  the  statute,  a  payment  of  the  taxes, 
l)enalties.  interest,  and  costs  paid  by  a  pur- 
chaser, or  his  n.sslgnor  or  grantor,  for  lauds 
sold  for  taxes,  or  a  tender  of  such  payment, 
is  made  a  coiidition  precedent  to  the  right  to 
Institute  an  action  for  the  recovery  of  land 
so  sold.  It  Is  doubtless  true  that  If  the  tax 
Itself  were  vicious.  If  it  were  a  special  and 
arbitrary  exaction,  which  the  state  was 
without  power  to  make,  so  that  the  legisla- 
ture could  not  have  validated  It  retrosiiec- 
tlvely  by  direct  enactment,  this  could  be 
shown  in  excuse  of  payment  or  tender;  but 
where,  as  it  appears  here,  the  tax  was  a  Just 
charge  against  the  land,  and  the  sale  is 
sought  to  be  set  aside  because  of  fatalities 
in  the  proceedings  leading  up  to  the  sale,  it 
is  an  equitable  rule,  and  within  the  power  of 
the  ieglslntnre  to  require  the  amount  paid 
to  the  state  to  be  repaid  or  tendered  to  the 
purchaser  as  a  prerequisite  to  the  right  to 
maintain  the  action.  Nor  can  the  failure  to 
so  jiay  or  tender  be  cured  by  tender  and 
amendment  at  tlie  trial.  It  is  a  familiar  rule 
that  all  the  facts  necessary  to  constitute  a 
cause  of  action  must  exist  at  the  time  of  the 
commencement  of  the  action.  If  these  be 
Imperfectly  pleaded,  an  amendment  to  cor- 
rect the  Imperfection  Is  generally  properly 
allowed  at  any  stage  of  the  proceeilings. 
But,  when  the  facts  necessary  to  constitute 
a  cause  of  action  do  not  exist  at  Its  com- 
mencement, facts  arising  subsequent  to  that 
time,  although  affording  in  themselves  or 
with  the  facts  previously  existing  a  cause  of 
action,  cannot  l>e  Inserted  in  the  pleadings 
by  amendment,  and  be  made  to  relate  back 
to  the  time  the  action  was  originally  com- 
menced. The  question  presented  here  is 
analogous  to  the  question  presented  in  that 
class  of  actions  where  a  demand  is  a  neces- 
sary prerequisite  to  the  right  to  maintain  the 
action.    In  such  actions  It  is  nowhere  tield 
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that  a  demand  ran  be  made  after  action  be- 
jnm,  and  Inserted  In  the  pleading  by  amend- 
ment, so  an  to  l)e  made  to  relate  back  to  the 
time  of  the  commencement  of  the  action. 

It  Ib  contended  by  the  respondent  that 
these  sections  of  the  statute  have  no  appli- 
cation to  an  action  of  ejectment.  She  ar- 
gues that  she  could  not  be  presumed  to  know 
iiIK>n  TV-hat  the  appellants  in  possession  bas- 
ed their  right  until  Informed  thereof  by  their 
answer,  and  that  she  was  in  time  when 
she  met  the  contention  after  the  answer  set 
lip  tlie  tax  deed  as  a  defense.  It  would 
seem,  however,  a  sufficient  answer  to  this  to 
say  that  the  statute  cannot  be  avoided  by 
the  form  of  the  action  adopted  to  recover 
the  land.  Tht  statute  applies  to  every  case, 
and  to  every  form  of  action,  for  the  recovery 
of  land  sold  for  taxes,  and  it  can  make  no 
difference  to  the  plaintiff's  right  of  action 
that  the  defendant  in  possession  may  rely 
on  other  defenses  than  that  of  the  tax  sale. 
Further,  this  point  was  expressly  ruled 
against  the  respondent's  contention  by  this 
court  In  Ward  v.  Huggins,  16  Wash.  530,  48 
Pac.  240.  In  that  case,  speaking  through 
Anders,  J.,  the  court  said:  "The  statute  last 
above  referred  to  [the  statute  In  question]  is 
Just  and  equitable,  and  was  designed  to  meet 
precisely  such  cases  as  this.  It  is  argued, 
however,  by  counsel  for  appellant,  that  it  Is 
not  applicable  In  cases  of  ejectment;  but  In 
this  we  think  counsel  are  In  error.  Although 
In  form  ejectment,  this  is.  In  substance  and 
In  fact,  an  action  to  recover  land  sold  for 
taxes."  The  sections  of  the  statute  cited 
comprise  the  act  of  the  territorial  legislature 
of  February  2.  1888.  This  act  does  not  em- 
brace more  than  one  object,  and  Is  not  In 
violation  of  the  organic  act  of  the  territory 
of  Washington.  Marston  v.  Humes,  3  Wash. 
267,  28  Pac.  520;  McMaster  v.  Thresher  Co., 
10  Wash.  147,  38  Pac.  700;  Lancey  v.  King 
Co.,  15  Wash.  9,  45  Pac.  645,  34  L.  R.  A.  817; 
Bogue  v.  City  of  Seattle,  19  Wash.  396,  53 
f»ac.  548.  The  judgment  of  the  lower  coun 
is  reversed,  and  the  cause  remanded,  with 
Instrnctlons  to  dismiss  the  action. 

GORDON.  O.  J.,  and  DTINBAR,  ANDERS, 
and  RBAV18,  JJ..  concur. 


GREENWOOD  et  ai.  v.  IIASSETT  et  al. 

(f>.  P.  1.5C7.) 

(Supreme  Court  of  California.     May  14,  1000.) 

MU.MCIPAL  CORPOUATIONS— STREET  IMPROVE- 
MENTS—ACTION ON  ASSESSME.NT— PLEADING 
—NOTICE  OP  INTENTION— POSTING. 

1.  A  complaint  In  an  action  to  foreclose  a 
street  attKesHiiient  lien  is  sufllcient  though  it 
fails  to  set  forth  the  sp<'cificatJons  attached  to 
anil  formiiiR  a  part  of  the  contract  for  the  work. 

2.  Street  ImproveniPiit  Act.  i  3.  requires  that 
the  notice  of  the  passage  of  the  resolution  of  in- 
tention to  make  Rtreet  improvements  shall  be 
posted  along  the  line  of  work,  after  it  has  boon 
3N>8ted  for  two  days  on  the  door  of  the  council 
'Chamber.    SM,  that  the  posting  of  such  notice 


on  the  conndl  chamber  door  on  the  6th  day  of 
the  month  was  completed  on  the  7th.  and  hence 
a  postiug  thereof  along  the  line  of  work  on  the 
8tli  was  proper. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  one  Greenwood  and  others 
against  one  Hassett  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

James  F.  Tevlln,  for  appellants  Hassett  & 
Grant.  T.  Z.  Blakeman,  for  appellant  Mo- 
ran.    F.  M.  Purcells,  for  respondents. 


PER  CURIAM.  Action  to  foreclose  the 
lien  of  a  street  assessment  The  defendants 
demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  overruled 
the  demurrer,  and,  the  defendants  having 
answered,  the  cause  was  tried  by  the  court, 
and  judgment  rendered  in  favor  of  the  plain- 
tiffs.   The  defendants  have  appealed. 

The  demurrer  to  the  complaint  was  prop- 
erly overruled  by  the  court. 

1.  It  was  not  necessary  to  set  forth  in  the 
complaint  the  specifications  attached  to  the 
contract,  and  which  formed  a  part  thereof. 
Improvement  Co.  v.   Reynolds,   123  Cal.  88, 

55  Pac.  802. 

2.  The  objection  that  there  Is  no  sufficient 
allegation  of  a  demand  upon  the  lot  has  been 
obviated  by  the  stipulation  filed  herein  cor- 
recting the  transcript  as  originally  printed. 

3.  The  notice  of  the  passage  of  the  reso- 
lution of  Intention  was  properly  posted  by 
the  superintendent  of  streets.  The  complaint 
alleges  that  the  clerk  of  the  board  of  super- 
visors on  the  6th  day  of  December,  1898, 
posted  the  resolution  of  Intention,  and  kept 
the  same  so  posted  for  two  days,  and  that  oh 
the  8th  day  of  December,  18!)3,  the  superin- 
tendent of  streets  caused  notices  of  the  pas- 
sage of  sale  resolution  to  be  conspicuously 
posted  along  the  line  of  the  work.  The  pro- 
vision of  section  12,  Code  Civ.  Proc.,  is  not 
applicable.  Section  3  of  the  street  Improve- 
ment act  does  not  prescribe  the  time  "in 
which"  the  posting  is  to  be  made,  but  de- 
clares tlie  time  at  which  the  sujierintendent 
Is  to  make  the  posting;  1.  e.  after  the  posting 
by  the  clerk.  In  the  present  case,  the  post- 
ing for  "two  days"  by  the  clerk  was  com- 
pleted at  the  close  of  I)ecember  7th.  In  So- 
ciety v.  Thompson,  32  Cnl.  347,  where  the 
statute  required  the  publication  of  a  summons 
for  three  months,  and  the  first  publication 
was  made  on  the  10th  of  January.  It  was  held 
that  a  publication  for  three  months  was  com- 
pleted at  the  close  of  April  9th.  In  Hlmmel- 
mann  v.  Cahn,  49  Cal.  285.  It  was  held  that 
the  statute  requiring  the  notice  of  award  to 
be  posted  for  five  days  was  satisfied  by  In- 
cluding both  the  first  and  last  day  of  Its 
posting.    See,  also,  Wilson  v.  His  Creditors. 

56  Cal.  476;  Dean  t.  Grimes,  72  Cal.  442,  14 
Pac.  178, 
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4,  The  evidence  snfBcIently  showed  that  the 
engineer's  certificate  had  been  peopetlj  re- 
corded. Perlne  v.  Lewis  (Oal.)  80  Pac.  772. 
The  Judgment  is  affirmed. 


USCal.  5S1 

CHRISTOPHER  et  al.  t.  CONDOGEORGE. 

(I*  A.  711.) 
(Supreme  Court  of  Calitomia.    May  14,  1900.) 

INJUNCTION  —  VERIFIED  COMPLAINT  —  POSI- 
TIVE ANSWER— VERIFICATION  ON  INFORMA- 
TION AND  BELIEF— SUFFICIENCY  —  MODIFY- 
ING IN  J  UNCTION— APPEAL— PLBADINO—CON- 
SIDERINQ  MERITS— DISCRETION  OP  COURT. 

1.  Where  an  answer  to  a  verified  complaint 
for  an  injunction  stated  no  facts  on  information 
and  belief,  a  verification  of  the  answer,  under 
Code  CSv.  Proc.  §  446,  that  the  contents  were 
true,  except  as  to  the  matters  and  things  stated 
to  be  on  information  and  belief,  was  a  positive 
a£Srmance  of  the  truth  of  the  allegations  in  the 
answer,  entitling  the  answer  to  be  read  and  con- 
sidered the  same  as  the  verified  complaint. 

2.  Where  defendant  moved  to  dissolve  a  pre- 
liminary ex  parte  injunction,  and  plaintiff,  after 
the  hearing,  asked  for  a  rehearing  on  the  mo- 
tion to  dissolve,  and  an  order  modifying  the 
injunction  was  granted,  and  defendant  does  not 
appeal,  no  facts  bearing  on  the  refusal  to  dis- 
solve the  injunction  will  be  considered  on  plain- 
tiff's appeal,  when  on  defendant's  motion  to  dis- 
solve there  was  nothing  before  the  court  but 
the  complaint,  the  writ,  the  answer,  and  an  affi- 
davit of  plaintifTs  attorney;  it  not  appearing 
that  the  defendnut's  amended  answer  and  afiS- 
davits  submitted  on  the  motion  for  rehearing 
were  considered. 

3.  It  was  no  abuse  of  discretion  to  modify  a 
preliminary  ex  parte  injunction  restraining  de- 
fendant from  removing  a  soda  fountain  and 
fixtures  from  a  certain  county  so  as  to  prevent 
removal  from  the  state,  where  defendant  in  his 
answer  denied  all  the  material  averments  of 
plaiutifiTs  complaint  that  defendant  had  leased 
the  property  on  a  rental,  part  of  which  had 
been  paid,  that  defendant  was  to  conduct  an  ice- 
cream parlor  in  a  certain  place,  and  to  handle 
ice  cream  manufactured  by  plaintiffs  only  dui^ 
ing  the  lease,  and  that  he  threatened  to  remove 
the  property  to  the  Hawaiian  Islands. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county. 

Action  for  an  Injunction  by  L.  X  Chris- 
topher and  another  against  Nicholas  Condo- 
george  restraining  defendant  from  remov- 
ing certain  property  from  the  town  of  Santa 
Monica.  From  an  order  of  the  court  modify- 
ing a  preliminary  Injunction  restraining  de- 
fendant from  removing  the  property  from 
Los  Angeles  county,  so  as  to  restrain  de- 
fendant from  removing  It  from  the  state, 
plaintiffs  appeal.    Affirmed. 

M.  K.  Toung,  for  appellants.  Tanner  & 
Taft,  for  respondent. 

CHIPMAN,  C.  Appeal  from  an  order 
modifying  an  injunction.  Plaintiffs,  doing 
business  as  co-partners  in  Los  Angeles,  be- 
ing the  owners  of  certain  personal  property, 
consisting  of  various  articles,  including  a 
soda  fountain,  used  in  outfitting  a  shop  in 
which  to  sell  confections.  Ice  cream,  soda, 
etc.,  leased  the  property  to  defendant  by  a 
written  Instrument  dated  August  31,  1808. 


On  November  23,  1S9S,  plaintiffs  filed  their 
verified  complaint,  alleging  the  execution  of 
the  lease,  possession  of  defendant  under  the 
same,  and  that  "defendant  agreed  to  con- 
duct with  the  use  of  said  property  an  Ice- 
cream parlor  and  soda  fountain  in  the  town 
of  Santa  Monica,  and  to  handle  and  serve 
ice  cream  manufactured  by  said  plaintiffs, 
and  no  other,  for  the  period  mentioned  In 
said  lease."  The  lease  set  out  In  the  com- 
plaint makes  no  mention  of  such  agreement, 
and  is  silent  as  to  any  restriction  as  to  the 
place  where  the  property  may  be  taken  and 
used.  It  provided  for  a  rental  of  $725  for 
the  whole  term,  which  expired  August  1, 
1800,  of  which  |3o0  bad  been  paid,  and  no 
more;  payments  were  to  be  made  by  install- 
ments, to  wit,  $25  cash  in  hand,  $325  60 
days  from  date  of  lease,  and  $375  August  1, 
1890,  and  upon  the  last  payment  being  made, 
and  upon  the  further  payment  of  $1,  the 
lessee  was  to  become  the  owner  of  the  prop- 
erty. The  complaint  alleged  that  defendant 
threatened  to  remove  said  property  to  the 
Hawaiian  Islands;  that  injury  to  the  soda 
fountain  would  thus  ensue  by  the  corrosion 
of  its  parts  through  the  action  of  salt  air; 
that  waste  and  irreparable  Injury  would  fol- 
low; that  defendant  had  refused  to  further 
conduct  the  business  in  Santa  Monica,  and 
was  Insolvent;  and  that  defendant  paid 
$350  on  account  of  said  lease  and  no  more. 
As  a  further  cause  of  action,  it  is  alleged 
that  defendant  threatens  to  store  the  said 
property  in  a  warehouse  for  eight  months, 
paying  no  storage  thereon,  and  that  such  ex- 
pense will  fall  as  a  charge  upon  plaintiffs 
In  order  to  get  possession;  that  such  treat- 
ment of  the  property,  by  storage,  will  pro- 
duce waste  and  Irreparable  injury  of  the 
same  by  keeping  the  soda  fountain  out  of 
use.  The  prayer  is  for  an  injunction  re- 
straining defendant  from  removing  said 
goods  from  the  town  of  Santa  Monica;  also 
restraining  the  storage  of  the  same,  and  re- 
quiring defendant  to  return  the  property  to 
plaintiffs,  and  for  general  relief.  The  court, 
upon  issuance  of  summons  on  the  day  com- 
plaint was  filed,  made  its  preliminary  ex 
parte  order  restraining  defendant  from  re- 
moving the  property  from  Los  Angeles  coun- 
ty. On  November  26,  1888,  defendant  filed 
his  verified  answer,  denying  specifically 
most  of  the  allegations  of  the  complaint, 
and  denying  that  he  made  any  agreements 
other  than  such  as  appear  in  the  written 
lease;  admits  that  he  has  packed  the  goods 
and  shipped  the  same  to  San  Francisco, 
where  he  intends  to  use  said  goods  for  the 
Ijurposes  for  which  they  are  intended;  de- 
nies insolvency,  and  alleges  ability  to  meet 
all  his  obligations  as  they  become  due;  de- 
nies any  intention  to  remove  the  goods  out 
of  the  state.  The  complaint  alleged  that  the 
goods  had  been  delivered  to  a  transporta- 
tion company  for  shipment.  The  answer 
admits  the  delivery  for  shipment,  but  avers 
that  defendant's   intention   Is   to   ship   the 
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goods  to  San  Francisco  and  not  elaeVhere; 
denies  that  he  threatens  to  store  the  gooda 
as  alleged;  denies  that  any  ocean  voyage 
will  Injure  the  property;  alleges  that  plain- 
tiffs have  a  speedy  and  adequate  remedy  at 
law;  that  defendant  Is  being  greatly  injured 
Anancially  by  the  Injunction,  asd  prays  for 
its  dissolution;  admits,  by  not  denying  the 
allegation  of  the  complaint,  that  he  has  paid 
but  $350.  Notice  of  motion  to  dissolve  the 
Injunction  was  duly  served  on  plaintiffs, 
and  the  court  ordered  the  hearing  for  No- 
vember 28,  1898,  on  which  day  the  motion 
was  heard  on  the  complaint,  writ,  answer, 
and  the  affidavit  of  one  of  plaintiffs'  at- 
torneys that  he  bad  on  Novemb^  12,  1896, 
received  a  certain  letter  from  defendant 
which  is  made  part  of  the  affidavit.  This 
letter  was  an  appeal  to  the  attorney  to  try 
and  do  something  for  him.  He  states  that 
be  had  offered  to  plaintiffs  to  make  a  loss  of 
$50  In  the  transaction,  and  give  up  the  fix- 
tures, or  that  he  be  allowed  to  take  them 
to  Hon<dulti,  but  plaintiffs  refused  to  do  the 
one  or  the  other.  He  says  he  is  making  no 
money,  and  is  really  running  at  a  loss,  and 
Is  sure  he  cannot  make  enough  to  meet  the 
payments  yet  to  be  made  on  the  lease.  Just 
what  bearing  the  letter  has  in  the  matter  is 
not  plain  to  see,  except  as  very  slightly  tend- 
ing to  show  an  intention  to  remove  the  prop- 
erty to  Honolulu,  and  as  in  some  slight  de- 
gree tending  to  show  Inability  to  pay  for 
tbe  property.  The  motion  was  argued  and 
submitted  for  decision  on  the  day  of  the 
bearing.  On  November  29,  1888,  the  next 
day,  and  before  the  court  had  rendered  its 
decision,  plaintiffs'  counsel  served  and  filed 
notice  of  a  motion  to  reopen  the  hearing  on 
tbe  motion  to  dissolve  the  Injunction,  sup- 
ported by  an  affidavit  of  plaintiffs'  counsel 
which  stated  that  counsel  was  prevented  by 
pressure  of  business  to  present  at  the  bear- 
ing affidavits  in  reply  to  defendant's  answer, 
and  on  the  ground  that  counsel  had  procured 
an  affidavit  showing  that  it  is  defendant's 
Intention  to  ship  tbe  property  to  Seattle,  In 
the  state  of  Washington.  The  same  counsel 
also  made  affidavit  of  sundry  facts  tending 
to  show  tbe  intention  of  defendant,  and  also 
tending  to  show  that  it  was  not  feasible  for 
counsel  to  have  taken  out  a  writ  of  replevin. 
'Xhls  motion  to  reopen  the  hearing  came  on 
to  be  heard  December  5,  1808,  and  on  that 
day  an  amended  complaint  was  served  and 
filed,  and  the  hearing  on  tbe  motion  to  re- 
open tbe  hearing,  then  under  submission  to 
the  court,  was  continued  to  December  12tb, 
at  which  time  it  was  beard  on  tbe  amended 
complaint  and  tbe  affidavits  which  were 
used  at  the  former  bearing,— 1.  e.  the  hear> 
Ing  on  tbe  motion  to  dissolve,— and  on  that 
day  tbe  court  made  an  order  modifying  tbe 
Injunction  by  restraining  the  defendant 
from  removing  tbe  property  out  of  the  state. 
Tbe  motion  to  reopen  the  bearing  seems 
not  to  have  been  distinctly  piissttd  upon. 
The  appeal  is  by  plaintiffs  from  tbe  order 
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modUylng  tbe  injunctiaa.  It  mlgbt,  per- 
haps, be  held  that  in  making  the  order  mod- 
ifying the  injunction  tbe  court,  In  effect,  de- 
nied the  motion  to  reopen  tbe  bearing. 
However  this  may  be,  tbe  appeal  does  not 
reach  any  error  of  tbe  court  in  thus  dealing 
with  tbe  motion  to  reopen  tbe  hearing.  Tbe 
motion  on  which  the  order  was  made  was 
heard  on  tbe  original  complaint,  and  not  on 
tbe  amended  complaint,  as  appears  from  tbe 
bill  of  exceptions.  Appellants  claim  that, 
although  the  answer  Is  direct  and  positive 
In  Us  denials,.  It  is  to  be  considered  as  bay- 
ing  been  made  on  information  and  belief, 
because  tbe  verification  Is  in  form  on  Infor- 
mation and  belief.  The  claim  Is  that.  If  tbe 
answer  is  to  be  regarded  as  an  affidavit,  this 
must  be  so^  and  that  section  446,  Code  Civ. 
Proc,  relates  only  to  tbe  verification  of 
pleadings  on  information  and  belief.  The 
form  of  verification  prescribed  by  this  sec- 
tion of  tbe  Code  Is  a  declaration  of  tbe  af- 
fiant that  be  -knows  the  contents  of  the 
pleading,  and  that  it  Is  true  of  his  own 
knowledge,  "except  as  to  the  matters  and 
things  therein  stated  on  bis  information  and 
belief,"  etc.  In  the  body  of  the  answer  no 
fact  is  stated  on  information  and  belief,  and 
therefore  the  verification  Is  a  positive  affirm 
ance  of  the  truth  of  tbe  allegations  of  tbe 
answer.  The  verified  answer  is  entitled  to 
be  read  and  considered  the  same  as  is  tbe 
verified  complaint. 

Respondent  urges  that  we  should  look  to 
the  merits  of  the  action  as  set  forth  In  tbe 
complaint  in  determining  whether  the  facts 
set  forth  therein  Justified  an  Injunction  at 
all,  and,  if  not,  the  order  should  be  sustain- 
ed for  that  reason.  Respondent  does  not  ap- 
peal from  tbe  order.  We  cannot,  therefore, 
consider  any  fact  bearing  upon  the  refusal 
of  the  court  to  dissolve  tbe  injunction.  To 
consider  tbe  merits  of  tbe  action  now,  as  tbe 
pleadings  stand,  would  be  to  forestall  tbe 
lower  court  In  advance  of  tbe  final  hearing. 
When  tbe  motion  to  dissolve  the  injunction 
was  beard  and  submitted,  there  was  noth- 
ing before  the  court  except  the  original  com- 
plaint, tbe  writ,  answer,  and  tbe  letter  of 
defendant  attached  to  the  affidavit  of  Mr. 
Young,  plaintiffs'  attorney.  If  It  was  true 
that  tbe  amended  answer  and  the  affidavits 
submitted  with  it  on  the  motion  to  reopen 
tbe  bearing  of  defendant's  motion  were  con- 
sidered by  the  court  in  deciding  the  motion 
that  was  then  under  submission,  that  fact 
should  have  been  made  clearly  to  appear. 
It  not  so  appearlnj;,  we  must  confine  our- 
selves to  tbe  matter  as  it  appeared  when 
the  defendant's  motion  was  submitted  for 
decision.  Tbe  modification  of  a  preliminary 
injunction  is  a  matter  In  tbe  sound  discre- 
tion of  tbe  trial  court,  and  unless  this  dis- 
cretion appears  to  have  been  abused  this 
court  will  not  Interfere.  Marks  v.  W^eln- 
stock,  Lubln  &  Co.,  121  Cal.  53,  53  Pac.  802, 
and  cases  there  cited. 

Tbe  material  averments  of  tbe  complaint 
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were  denied;  substantially  all  of  Its  equities 
were  denied;  tbe  averment  that  there  was 
any  agreement  other  than  as  expressed  In 
the  written  lease  was  denied;  and  it  was 
alleged  in  the  answer  that  there  was  no  oth- 
er agreement  than  the  written  Instrument 
set  forth  In  the  complaint.  In  view  of  the 
facts  as  we  have  them,  we  do  not  think 
the  court  abused  its  discretion  in  modifying 
the  Injunction,  and  it  is  therefore  advised 
that  the  order  be  affirmed. 

We  concur:     HAYNES,  C;    COOPEE,  & 

PER  CITRIAM.    For  the  reasons  given  in 
the  foregoing  opinion,  the  order  Is  affirmed. 
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BARNHART  v.  EDWARDS  et  al.    (Sac.  4G0.) 

(Supreme  Court  of  Caiifomia.    May  12,  1900.) 

JUDGMENTS  —  INTEREST  —  MODIFICATION  ON 
APPEAL  —  COMPUTATION  BY  CLERK  —  JUDI- 
CIAL SALE  —  PENDING  APPEAL  —  JUDGMENT 
CREDITOR'S  APPEAL— STAYING  EFFECT  OF 
JUDGMENT. 

1.  Code  Civ.  Proc.  {  1035.  provides  tiiat  the 
clerk  shall  include  in  the  judgment  entered  any 
interest  on  the  verdict  or  decision  of  the  court 
from  the  time  it  was  rendered.  The  supreme 
court  directed  that  findings  of  a  superior  court 
shoaid  l>e  corrected  and  a  reduction  made  in 
the  amount  of  a  judgment  entered  thereon.  The 
superior  court,  over  two  years  after  its  former 
jud^tment  had  been  entered,  made  an  order  cor- 
recting its  findings  and  reducing  its  judgment 
as  directed,  and  a  finding  tliat  the  corrected 
amount  was  "the  amount  now  due  for  principal 
and  interest  on  the  said  debt,  with  interest  from 
the  date  of  this  decree."  Held,  that  the  action 
of  the  trial  court  correcting  its  original  findings 
was  not  its  "decision"  on  the  issues,  but  related 
to  the  time  when  the  findings  were  originally 
made,  and  that  the  cleric  should  have  computed 
interest  on  such  corrected  amount  from  the  date 
of  the  original  judgment. 

2.  Code  Gv.  Proc.  §  957,  provides  that  when  a 
judgment  is  reversed  or  modified  the  appellate 
court  may  malce  restitution  of  all  property  "lost" 
by  the  erroneous  judgment,  so  far  as  such  resti- 
tution is  consistent  with  the  protection  of  a  pur- 
chaser of  property  at  a  sale  ordered  by  the 
judgment.  The  supreme  court  directed  a  superi- 
or court  to  correct  certain  of  its  findings  and  re- 
duce the  amount  of  its  judgment  based  thereon, 
and  that  thereupon  the  order  denying  a  new  trial 
should  be  afiSrmed.  On  such  direction,  the  supe- 
rior court  set  aside  a  sale  of  lands  made  under 
the  judgment  wnding  appeal.  No  undertaking 
to  stay  proceedings  during  appeal  had  been  giv- 
en. Defendant  did  not  tender  the  amount  of 
corrected  judgment,  or  make  any  showing  that 
the  sale  was  unfair,  or  that  a  resale  would  bring 
a  larger  amount.  Held,  that  the  order  of  the  su- 
preme court  did  not  set  aside  or  reverse  the 
judgment  of  the  trial  court,  but  simply  reduced 
the  amount  of  it.  and  that  the  defendant  "lost" 
no  property,  within  the  meaning  of  such  section 
957,  and  hence  it  was  error  to  set  aside  the 
sale. 

3.  After  a  superior  court  has  entered  an  order 
correcting  a  judgment  in  accordance  with  the 
directions  of  the  supreme  court,  and  the  judg- 
ment creditor  has  appealed  from  such  order,  the 
superior  court  cannot  set  aside  a  sale  of  land 
made  prior  to  the  correction  of  the  judgment, 
and  stay  proceedings  until  the  judgment  cred- 
itor accounts  for  the  rents  and  profits  to  the 
judgment  debtor,  as  the  appeal  of  the  judgment 
creditor  deprives  the  judgment  of  all  effect  as 


the  basis  of  any  action  of  tiie  court  dependent 
thereon. 

In  bank.  Appeal  from  superior  court,  San 
Joaquin  county. 

Action  by  H.  Bamhart  against  R.  L.  Ed- 
wards, administrator,  etc.,  and  others.  From 
an  order  correcting  certain  findings  and  a 
judgment  based  thereon  In  favor  of  plaintiff, 
and  setting  aside  a  sale  made  thereunder, 
plaintiff  appeals.  Order  correcting  judgment 
and  setting  aside  sale  reversed.  Order  cor- 
recting findings  affirmed. 

X  A.  Louttlt  and  Minor  &  Ashley,  for  ap- 
pellant. P.  3.  Hazen  and  Nlcol  &  Ocr,  for  re- 
spondents. 

VAN  DTKE,  J.  After  further  considera- 
tion of  this  case,  we  have  come  to  the  same 
conclusion  arrived  at  In  department  1,  and 
adopt  the  opinion  therein  filed  July  3,  1899, 
as  the  opinion  of  the  court  in  bank,  as  fol- 
lows: 

1.  Upon  the  trial  of  this  cause  the  conrt 
found  that  the  plaintiff  was  entitled  to  judg- 
ment in  bis  favor  In  the  sum  of  $7,668.12, 
and  that  the  same  was  a  lien  upon  the  lands 
described  In  the  complaint,  and  directed  a 
sale  thereof.  The  findings  of  fact  were  filed 
March  16,  1895,  and  judgment  thereon  en- 
tered March  18,  1805.  An  appeal  from  the 
judgment  was  dismissed  by  this  court  March 
6,  1896  (111  Cal.  428,  44  Pac.  160),  and  the 
remittitur  thereon  filed  in  the  superior  court, 
April  22,  1S96.  Upon  an  appeal  from  the  or- 
der denying  a  new  trial,  this  court  made  an 
order,  December  28,  1806,  directing  the  supe- 
rior court  to  deduct  certain  items  from  the 
amount  which  It  found  due  to  the  plaintiff, 
with  whatever  Interest  had  been  allowed  for 
those  Items,  and  to  make  a  corresponding 
amendment  of  its  conclusions  of  law,  and 
added:  "The  order  denying  a  new  trial  will 
thereupon  be  affirmed.  Judgment  will  then 
be  entered  in  accordance  with  the  findings 
thus  corrected."  After  receiving  the  remit- 
titur containing  this  direction,  the  superior 
court,  upon  motion  of  the  respondent  herein, 
made  an  order,  September  13,  1897,  correct- 
ing its  finding  of  fact  by  deducting  there- 
from the  sum  of  ?2,100.43,— the  amount  of 
said  Items  and  Interest  thereon,— and  amend- 
ed Its  conclusion  of  law  to  read  as  follows, 
viz.:  "That  plaintiff  is  entitled  to  judgment 
against  defendant  R.  L.  Edwards,  as  admin- 
istrator of  the  estate  of  B.  O.  Vancll,  deceas- 
ed. In  the  sum  of  $5,558.69;  that  said  sum 
Is  a  valid,  existing  Hen  upon  the  lands  and 
premises  in  plaintiff's  complaint  described, 
and  is  secured  by  the  mortgage  mentioned 
In  said  complaint"  On  the  same  day  the 
court  caused  to  be  entered  a  "corrected  judg- 
ment and  decree,"  reciting  therein  that,  hav- 
ing "corrected  its  findings  and  amended  Its 
conclusions  of  law"  as  directed  by  this  court, 
it  "proceeds  to  enter  judgment  in  accordance 
with  the  findings  as  thus  corrected,"  and 
thereupon  ordered  and  decreed  a  sale  of  tbe 
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mortgaged  premtoes,  and  that  out  of  the  pro- 
ceeds of  said  sale  the  sheriff   pay  to  the 
plaintiff  the  sum  of  $5,658.60,  "the  amount 
now  due  for  principal  and  Interest  upon  the 
said  debt  and  mortgage  In  the  complaint  and 
findings  mentioned,  with  interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum  from 
the  date  of  this  decree."    From  the  Judg- 
ment thus  entered  an  appeal  was  taken  by 
the  plaintiff  September  15,  1897.    The  direc- 
tion of  this  court  for  the  entry  of  Judgment 
In  accordance  with  the  findings  as  corrected 
had  reference  to  the  ultimate  act  to  be  per- 
formed by  the  superior  court,  but  did  not 
prescribe  the  Judgment  which  it  should  en- 
ter.   The  form  of  the  Judgment,  including  its 
various  provisions,  was  left  to  the  Judgment 
of  that  court,  to  be  exercised  with  due  re- 
gard to  preserving  and  protecting  the  rights 
of  the  several  parties  thereto  under  appro- 
priate and  established  principles  of  equity. 
If  any  change  in  the  relation  of  the  parties 
to  the  Judgment  or  to  the  property  Involved 
therein  had  supervened  pending  the  appeal, 
and  was  brought  to  the  notice  of  the  court, 
It  was  proper  for  It  to  adapt  its  Judgment 
to  such  change  so  far  as  would  be  consistent 
with  the  rights  of  others  and  with  recogniz- 
ed rules  of  procedure.     Section  1035,  Code 
ClT.  Proc,  requires  the  clerk  to  include  In 
the  Judgment  entered  up  by  him  "any  inter- 
est on  the  verdict  or  decision  of  the  court 
from  the  time  it  was  rendered  or  made." 
The  "decision"  of  the  superior  court  In  the 
present  case  was  made  March  16,  1895,  the 
day  on  which  it  filed  its  findings  of  fact 
There  was  no  subsequent  trial  of  the  Issues 
before  the  court,  nor  did  it  make  or  file  any 
new  findings  of  fact.    Its  action  In  correct- 
ing Its  original  findings  was  not  its  "deci- 
sion" upon  the  Issues,  but  was  an  act  per- 
formed under  the  direction  of  this  court,  and 
the  correction  of  the  findings,  as  well  as  the 
Judgment  to  be  entered  thereon,  would  re- 
late to  the  time  when  the  findings  were  orig- 
inally filed.    Under  the  findings  as  thus  cor- 
rected there  was  due  to  the  plaintiff,  March 
16,  1895,  upon  the  obligation  secured  by  the 
mortgage,  the  sum  of  $5,558.69,  and  he  was 
entitled  to  receive  this  amount  with  interest 
thereon  from  that  date  at  the  rate  of  7  per 
cent  per  annum.    See  Clark  t.  Dunnam,  46 
Cal.  205.     The  recital  In  the  Judgment  ap- 
pealed  from  that  the  sum   of  $5,558.69  is 
"now  due"  upon  the  obligation— 1.  e.  Sep- 
tember 3,  1897,  the  date  of  its  entry— is  not 
In  accordance  with  the  findings,  and  the  di- 
rection that  the  plaintiff  shall  receive  Inter- 
est on  that  sum  from  that  date  only  Is  In 
contravention  of  the  ix-ovislons  of  section 
1035,  Code  Civ.  Proc.    The  provisions  of  this 
section  create  a  right  to  such  interest  In  the 
party  in  whose  favor  the  decision  is  made, 
and  he  Is  not  to  be  deprived  of  that  right  be- 
caase  the  court  formulates  the  Judgment  to 
be  entered  by  the  clerk,  instead  of  leaving  It 
to  the  action  of  the  clerk  alone. 
2.  Upon  the  above-named  appeal  from  the 
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Judgment  of  Mardi  18,  1806,  the  appellant 
gave  no  undertaking  to  stay  proceedings,  and 
on  December  14,  1896,  the  plaintiff  caused 
the  mortgaged  lands  to  be  sold  in  accordance 
with  the  Judgment,  and  in  June,  1896,  after 
the  time  for  redemption  had  expired,  re- 
ceived a  deed  of  conveyance  therefor  from 
the  sheriff.  October  18,  1897,  the  superior 
court  made  an  order  upon  the  motion  of  the 
respondent  herein— to  whom,  prior  to  the 
commencement  of  the  action,  the  original 
mortgagor  had  conveyed  the  lands  subject  to 
the  mortgage— vacating  and  setting  aside  the 
sale  by  the  sheriff,  and  directing  that  he  be 
restored  to  the  possession  of  the  premises  so 
sold;  and,  further,  that  the  plaintiff  within 
10  days  thereafter  account  for  the  rents.  Is- 
sues, and  profits  received  by  him  during  the 
possession  of  the  premises,  the  same  to  be 
applied  In  and  credited  to  the  Judgment  in 
his  favor,  and  that  until  such  accounting  was 
had  the  execution  of  the  Judgment  should  be 
stayed.  From  this  order  the  plaintiff  has 
also  appealed.  No  argument  has  been  made 
or  authority  cited  in  support  of  the  latter 
portion  of  this  order,  and  we  are  not  aware 
of  any  principle  of  law  by  which  It  can  be 
sustained.  The  Judgment  under  which  the 
sale  was  made  had  never  been  vacated  or 
set  aside,  and  the  dismissal  of  the  appeal 
therefrom  had  the  effect  to  affirm  the  Judg- 
ment Id.  §  955.  The  direction  by  this  court 
upon  the  appeal  from  the  order  denying  a 
new  trial,  to  deduct  certain  items  from  the 
amount  found  due  to  the  plaintiff,  rendered 
it  incumbent  upon  the  superior  court  to  make 
its  Judgment  corresimnd  with  such  correc- 
tion, and  the  further  direction  for  the  entry 
of  judgment  in  accordance  with  such  correc- 
tion had  the  same  effect.  This  was  evidently 
the  understanding  of  the  respondent,  since 
he  stated  In  his  notice  of  motion  for  an  order 
modifying  the  Judgment  that  by  the  Judg- 
ment of  this  court  the  Judgment  of  the  supe- 
rior court  was  "modified  and  directed  to  be 
modified."  This  court  made  no  order  setting 
aside  or  reversing  the  Judgment  appealed 
from,  but  its  order  was  limited  to  a  modifi- 
cation of  the  Judgment  in  accordance  with 
certain  specific  directions.  The  rule  is  well 
settled  in  this  state  that  upon  the  reversal 
of  a  Judgment  a  sale  to  the  plaintiff  of  the 
defendant's  property  for  the  satisfaction  of 
the  Judgment  In  whole  or  in  part  will  be  set 
aside.  The  reason  for  this  rule  Is  that,  as 
the  plalntiflT's  claim  to  have  the  property  sold 
depends  upon  the  Judgment  the  reversal  of 
the  Judgment  destroys  this  claim,  and  takes 
away  all  right  to  retain  the  defendant's  prop- 
erty. The  reason  for  the  rule  ceases,  how- 
ever, when  a  Judgment  directing  the  sale  of 
specific  property,  as  in  the  case  of  the  fore- 
closure of  a  mortgage  to  satisfy  a  Hen  there- 
on. Is  afterwards  modified  on  api)eal  by 
merely  reducing  the  amount  of  the  Hen  with- 
out changing  that  portion  which  directs  a 
sale  of  the  property.  In  such  a  case,  unless 
the  defendant  tendeia  to  the  plaintiff  the 
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amomtt  which  the  Indgment  as  modified  de- 
clares he  is  entitled  to  receive  from  the  sale 
of  the  lands,  together  with  the  costs  incurred 
upon  the  original  sale,  it  shonld  be  made  to 
appear  that  there  was  some  nnfalmess  In 
the  sale,  or  that  the  prt^erty  would  upon  a 
resale  bring  a  larger  amount  than  at  the  first 
sale,  before  he  could  claim  a  right  to  have 
the  sale  set  aside.  Freem.  Ex'ns,  g  347;  Jes- 
up  V.  Bank,  15  Wis.  604.  Section  857,  Code 
Glv.  Proc.,  authorizes  the  appellate  court 
upon  Its  modification  of  a  judgment  to  make 
restitution  of  all  property  'lost"  by  the  er- 
roneous judgment,  "so  tar  as  such  restitution 
is  consistent  with  protection  of  a  purchaser 
of  property  at  a  sale  ordered  by  the  judg- 
ment" But,  if  the  Judgment  directing  a 
sale  of  property  to  satisfy  a  lien  Is  modified 
by  merely  reducing  the  amount  of  the  lien, 
It  cannot  be  said  from  that  fact  alone  that 
the  appellant  has  "lost"  any  property  so  as 
to  authorize  the  sale  to  be  set  aside.  See 
¥ndart  v.  Den  (Cal.)  57  Pac.  761.  The  supe- 
rior court  was  not  authorized  to  make  the 
order  appealed  from  by  reason  of  its  action 
In  causing  the  judgment  of  September,  1897, 
to  be  entered.  The  plaintiff  bad  appealed 
from  that  Judgment,  and  from  the  order  di- 
recting Its  entry  prior  to  the  making  of  this 
order,  and  thereby  deprived  the  judgment  of 
all  effect  as  the  basis  of  any  action  of  the 
court  dependent  thereon.  Moreover,  the 
court  would  not  have  been  authorized  to  stay 
the  enforcement  of  this  Judgment  upon  a  mo- 
tion of  the  respondents  by  reason  of  anything 
that  had  occiured  prior  to  Its  entry,  and 
which  could  have  been  considered  by  the 
court  before  It  was  entered.  The  action  of 
the  court  In  entering  the  judgment  of  Sep- 
tember 3,  1897,  and  its  order  of  October  13, 
1897,  are  reversed.  The  order  for  the  corree- 
tlon  of  the  findings  Is  affirmed. 

We    concur:      HAKRISOX,    J.;    McPAR- 
LAND,  J.;   GAROUTTE,  J. 


I2S  Cat.  t89 

QERMANIA  TRUST  CO.  ▼.  CITY  AND 

COUNTY  OF  SAN  FRANCTSCO. 

(S.  F.  2,031.) 

(Supreme  Court  of  California.    May  16,  1900.) 

TAXATION— RAILROAD  BONDS— CONSTITUTION- 
AL LAW— DOUBLE  TAXATION. 

1.  Bonds  of  a  railroad  company,  secured  by 
mnrtgaRo,  are  not  obligations  by  which  a  debt 
is  seouiTd.  within  Const,  art.  13,  §  4,  cl.  1,  de- 
daring  that  a  mortgage,  deed  of  trust,  or  other 
obligation  by  which  a  ci?bt  is  secured  shall  bo 
deemed  an  interest  in  the  i>ror<>rt.v  affected  there- 
by for  tbo  purpose  of  taxation,  but  such  bonds 
are  within  the  exception  to  such  section  taxing 
the  property  of  railroad  and  quasi  public  cor- 
porations; and  as  the  bonds,  with  the  mortgage 
securing  them,  constitute  the  obligntion  aflect- 
ing  tlie  proi)erty,  and  as  sticli  proix-rty  is  taxed 
at  its  full  value,  the  bonds  are  not  liable  to  tax- 
ation. 

2.  Const,  art.  13,  {  1,  provides  that  bonds  in 
proiMirtion  to  value  to  be  ascertained,  as  proTid- 
ed  by  law,  shall  be  subjcet  to  taxation.  Section 
4t  declares  that  a  mortgage  for  the  purpose  of 


taxation  shall  be  deemed  an  interest  In  the  prop- 
erty affected  thereby,  except  as  to  railroads  and 
other  quasi  public  corxwrations,  the  valu«  of  the 
proi)erty  of  which,  less  the  value  of  security  for 
debts,  shall  be  taxed  to  the  owner  of  tiie  prop- 
erty, and  the  value  of  such  security  shall  be  tax- 
ed to  the  owner  thereof  in  the  county  in  which 
the  property  affected  thereby  is  situated.  Sec- 
tion 10  provides  that  the  property  of  railroads 
operated  in  more  than  one  county  shall  be  as- 
sessed by  the  state  board  of  equalization  at  their 
actual  value.  A  railroad  running  through  sev- 
eral counties  was  assessed  for  taxation  at  its 
full  cash  value,  without  deduction  of  debts  se- 
cured by  mortgage  thereon.  Held,  that  the  bonds 
of  such  railroad  are  not  assessable  for  taxa- 
tion to  the  owner,  as  the  mortga^  security  there- 
for is  assessed  as  an  uiterest  la  the  property, 
and  the  effect  of  such  assessment  woiud  be  to 
tax  the  same  property  twice. 

3.  Under  Const,  art.  13,  S  4,  providing  that  the 
value  of  the  property  of  railroads,  less  the  value 
of  the  security  of  debts,  diali  be  taxed  to  the 
owner  of  the  property,  and  the  value  of  sudi 
security  shall  bie  taxed  to  the  owner  thereof  in 
the  county  in  which  the  property  affected  there- 
by is  situated,  the  taxation  of  bonds  secured  by 
a  mortgage  on  such  property,  where  the  foil 
value  of  the  property  is  also  assessed  to  the 
owner  of  the  property,  is  double  taxation,  and 
therefore  illegal,  though  the  owner  of  the  bonds 
is  himself  taxed  only  once. 

"Van  Dyke,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  city  and  county  of  San 
Francisco. 

Action  by  the  Germania  Trust  Company 
against  the  city  and  county  of  San  Francisco 
to  recover  money  paid  for  taxes  on  an  illegal 
assessment  From  a  Judgment  sustaining  a 
demurrer,  plaintiff  appeals.    Reversed. 

Garber,  Greswell  &  Garber  and  Smith  & 
Prlngle,  for  appellant.  Tlrey  L.  Ford,  Atty. 
Gen.,  Wm.  M.  Abbott  Dep.  Atty.  Gen.,  and 
Franklin  K.  Lane,  for  respondent 

BRITT,  O.  In  this  cause  the  court  below 
held  on  demurrer  to  the  plaintiCTs  complaint 
that  the  same  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  Plaintiff  declin- 
ing to  amend,  there  was  final  Judgment  for 
defendant.  The  purpose  of  the  action,  as  dis- 
closed by  the  complaint,  is  to  recover  money 
paid  by  plaintiff  under  protest  to  the  assessor 
of  the  city  and  county  as  taxes  for  the  fiscal 
year  to  end  June  30,  1000,  upon  several  bonds 
owned  by  plaintiff,  of  the  par  value  of  $1,000 
each,  issued  by  the  North  Pacific  Coast  Ball- 
road  Company,  a  corporation  owning  and  op- 
erating a  railroad  wholly  within  this  state, 
but  in  more  tlian  one  county,  which  bonds 
are  secured  by  mortgage  or  deed  of  trust  of 
and  upon  all  the  real  and  personal  property 
of  said  railroad  company.  The  property 
mortgaged  for  the  payment  of  the  bonds  has 
been,  or  will  be,  assessed  for  purposes  of 
taxation  to  the  railroad  company  at  its  full 
cash  value  without  deduction  of  the  debt  se- 
cured thero<}n.  The  question  for  decision  Is 
whether  such  bonds  are  assessable  for  pur- 
poses of  taxation  to  the  owner  of  them.  If 
they  are  thus  ta.'cable,  the  judgment  of  the 
court  below  is  right;  otherwise.  It  is  errone- 
ous. 


Digitized  by 


Google 


<u> 


OBRMANIA  TBUST  00.  T.  OUT  AMD  OOUmT  OF  BAN  FBANOISOO. 


179 


Article  13  of  th«  constltntloa  of  this  state 
bu  for  its  subject  "Revenue  aad  Taxation." 
By  section  1  thereof,  "tjonds,"  without  any 
deacrlptlTe  quallflcatlon,  are  named  among 
the  several  species  of  property  subject  to  tax- 
ation "in  proportion  to  Its  value,  to  be  asco- 
tained  ajs  provided  by  law."  Section  4  of  said 
article,  so  far  as  necessary  to  be  stated,  is 
aa  follows:  "A  mortgage,  deed  of  trust,  con- 
tract or  other  obUgatl<»  by  which  a  debt  is 
secured,  shall,  for  the  purposes  of  assessment 
and  taxation,  be  deemed  and  treated  as  an 
Interest  in  the  property  afCected  thereby.  Ex- 
cept as  to  railroad  and  other  Quasi  public 
corporations,  in  case  of  debts  so  secured,  the 
value  of  the  pro[>erty  atTected  by  such  mort- 
gage, deed  of  trust,  contract  or  obligation, 
less  the  value  of  s«ich  security,  stiall  be  as- 
sessed and  taxed  to  the  owner  of  the  proper^ 
ty,  and  the  value  of  such  security  shall  be 
assessed  and  taxed  to  the  owner  thereof,  in 
the  county,  city  or  district  in  which  the  prop- 
erty affected  thereby  is  situate."  By  section 
10  of  the  same  article  it  is  provided  that  "the 
franchise,  roadway,  roadbed,  rails  and  rolling 
stoclk  of  all  railroads  operated  in  more  than 
one  county  In  this  state  shall  t>e  assessed  by 
the  state  board  of  equalization,  at  their  actual 
value.  *  *  *"  Railroad  property  not  sped- 
fled  In  section  10  is  assessed  for  taxation  by 
the  local  assessor  of  the  county,  town,  or  oth- 
er taxing  district  where  it  is  situated.  City 
and  County  of  San  Frandsce  v.  Central  Pac. 
B.  Co.,  63  CaL  467.  There  seems  to  be  no 
serious  contention  that  the  bonds  in  question 
liere  are  not  obligations  by  which  a  debt  is  se- 
cnred  within  the  meaning  of  the  first  clause 
of  said  section  4  of  article  13;  nor  could  that 
poaltlon  be  maintained  successfully.  It  Is 
true  that  a  railroad  bond  in  the  usual  form 
is  not  identical  with  the  mortgage  by  which 
its  paymmt  is  secured;  but  the  bond  and  the 
mortgage  concur  to  constitute  an  obligation 
affecting  the  Incumbered  property.  Each 
bond  issued  carries  with  it  in  the  hands  ot 
the  holder  a  corre8i>onding  equitable  interest 
In  the  mortgage.  The  mortgage  alone,  al- 
though It  be  formally  executed  and  recorded, 
yet  of  Itself  evidences  no  debt  and  creates 
no  Uen  until  the  bonds,  or  some  of  them,  to 
which  it  relates,  are  sold,  pledged,  oc  other- 
wise used,  when  it  may.  in  a  proper  case, 
operate  retrospectively  as  of  the  date  of  its 
execution  or  record.  These  propositions  are 
elementary.  See  Short,  Ry.  Bonds,  pp.  43-46; 
Jones,  Corp.  Bonds,  {  181;  Wade  v.  Brewing 
Co.,  10  Wash.  284,  88  Pac  1009;  People  v. 
BBStroau,  26  CaL  601.  603. 

The  history  of  the  plan  for  the  taxation  of 
■ecored  credits  In  the  present  constitution  is 
well  known.  The  oonstitntion  of  1849  waa 
nnderstood  and  interpreted  to  be  prohibitive 
of  the  taxation  of  all  credits,  Including  those 
secured  by  mortgage  of  property,  on  grounds 
which  need  not  be  now  investigated  nor  here 
rehearsed  further  than  to  say  that  the  taxing 
of  credits  was  considered  to  be  double  taxa- 
tioo,  and  contraiy  to  the  constitutional  n- 


qnlrement  that  taxation  should  be  equal  and 
uniform.  People  v.  Bank,  61  CaL  243;  Bank 
V.  Chalfant,  Id.  369.  The  consUtution  of  1879 
was  designed  to  change  the  rule  existing  at 
the  time  of  its  adoption.  It  makes  taxable, 
In  the  manner  prescribed  by  its  own  terms, 
all  credits  secured  by  mortgage.  The  under- 
standing, however,  has  always  been  that 
double  taxation  is  no  part  of  the  means  by 
which  this  result  is  to  be  accomplished.  In 
a  decision  rendered  little  more  than  a  year 
after  the  Instrument  took  effect,  and  thus 
valuable  as  contemporaneous  exposition,  it 
was  said  that:  "Not  only  does  the  language 
of  the  constitution  neither  require  nor  per- 
mit double  taxation,  but  we  think  It  may  be 
safely  said  that  neither  the  framers  of  the 
instrument  nor  those  who  ratified  it  ever  sup- 
posed that  under  Its  provisions  there  could  be 
any  such  thing;  for  both  in  the  debates  on 
the  floor  of  the  convention  which  framed  it, 
and  in  the  arguments  of  those  who  advocated 
its  adoption  before  the  people,  are  to  be  found 
repeated  disclaimers  of  any  snch  intention." 
People  V.  Badlam,  57  CaL  694,  per  Mr.  Jus- 
tice Ross.  And  to  similar  effect  are  City  and 
County  of  San  Francisco  v.  Anderson,  103 
CaL  69,  36  Pac  1034,  and  several  other  cases. 
We  are,  therefore,  in  the  present  case  to  un- 
derstand the  provisions  of  the  constitution  as 
directed  to  the  purpose  of  securing  to  the 
state  a  revenue  from  such  bonds  equal  to  that 
derived  from  any  other  property  of  the  same 
value,  and  at  the  same  time  avoiding  the 
double  taxation  of  any  property.  Holding  in 
view  both  these  intents,  the  scheme  and  plan 
of  the  constitution  seems  to  be  easy  of  ap- 
prehension: "A  mortgage,  deed  of  trust,  con- 
tract or  other  obligation  by  which  a  debt  Is 
secured,  shall,  for  the  purposes  of  aasesa- 
ment  and  taxation,  be  deemed  and  treated  as 
an  Interest  in  the  property  affected  thereby." 
This  declaration  is  comprehensive.  No  class 
of  secured  obligations  is  excepted  from  It. 
Such  obligations  being  made  an  interest  in 
the  affected  property  for  the  purposes  stated, 
necessarily  the  property  affected  includes,  for 
the  same  purposes,  the  obligations  which  af- 
fect it,  as  well  as  the  remaining  interest  of 
the  debtor.  The  form  which  credits  secured 
by  mortgage  should  take  for  the  purposes  of 
taxation  being  tbus  fixed  as  an  interest  In 
the  affected  property,  it  remained  to  deter- 
mine from  whom  payment  of  the  tax  on  the 
aggregate  of  values  comprised  in  the  prop- 
erty should  be  exacted.  As  to  credits  secured 
on  the  property  of  individuals  and  strictly 
private  corporations,  the  burden  Is  divided 
and  adjusted  by  assessing  the  interests  sep- 
arately; the  owner  of  the  secured  credit  be- 
ing taxed  on  its  value,  and  the  owner  of  the 
Incninbered  property  being  taxed  on  the  value 
thereof  remaining  after  deducting  the  amount 
assessed  to  the  secured  creditor.  But  in  the 
case  of  credits  secured  on  the  property  of 
"railroad  and  other  quasi  public  corporations" 
no  deduction  from  the  value  of  the  property 
to  allowed  on  account  of  the  indebtedness 
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The  whole  of  the  property— precisely  com- 
mensurate with  the  interests  of  both  debtor 
and  creditor— 18  assessed  to  such  corporation; 
and  thus,  as  an  Intei-est  in  the  affected  prop- 
erty (which  It  Is  declared  to  be  for  this  pur- 
pose by  the  first  clause  of  section  4),  the  se- 
cured obligation  is  assessed,  and  the  tax  la 
paid  by  the  debtor  corporation.  It  neces- 
sarily follows  that  to  assess  and  tax  the  ob- 
ligation again  to  the  holder  thereof,  as  If  It 
were  an  unsecured  credit,  would  be  to  tax  the 
same  property  twice,  which,  in  this  Instance 
at  least,  is  made  Impossible  by  the  terms  of 
the  constitution;  for,  since  the  secured  obli- 
gation Is,  for  purposes  of  assessment  and  tax- 
.ntlou,  to  be  deemed  and  treated  as  an  In- 
terest In  the  property  affected.  It  cannot  be 
taxed  except  as  such  Interest. 

It  Is  no  answer  to  say  that.  If  the  bonds 
are  assessed  to  the  holder,  and  he  pays  the 
tax  on  them,  he  Is  taxed  only  once;  for 
double  taxation  may  consist  In  requiring  a 
double  contribution  to  the  same  tax  on  ac- 
coimt  of  the  same  property,  even  though  the 
nsscsBuieuts  are  to  different  persons.  Cooley, 
Tax'n  (2d  Ed.)  p.  225;  City  and  County  of 
San  Francisco  v.  Fry,  03  Cal.  472.  This  Is 
Illustrated  In  People  v.  Badlani,  57  Cal.  594, 
where  it  was  held  that,  when  all  of  the 
property  of  a  corporation  Is  assessed  for  tax- 
ation, the  shares  of  Its  stock,  which  merely 
represent  Interests  In  the  corporate  property, 
are  not  themselves  taxable  to  the  stockhold- 
(-r;  and  that,  when  moneys  deposited  In  a 
savings  bank  are  assessed  to  the  bank,  they 
cannot  be  also  assessed  to  the  depositors. 
Compare  McHenry  v.  Downer,  116  Cal.  20,  47 
Pac.  779.  So,  in  the  case  before  us,  the  bonds 
being  made,  for  the  purpose  of  taxation,  an 
interest  in  the  property  on  which  they  are 
secured,  when  this  Is  taxed  at  Its  actual 
value,  without  deduction  of  the  value  of  tlie 
security,  the  bonds  are  taxed  in  the  only  way 
the  constitution  allows  them  to  be  taxed. 
This  view  of  the  case  receives  some  corrobo- 
ration from  the  practice  of  the  revenue  of- 
ficers of  the  state.  So  far  as  we  are  advised, 
l)onds  such  as  those  here  involved  have  not, 
from  the  time  the  constitution  went  Into  ef- 
fect until  now,— some  20  years.— been  assess- 
ed to  the  holdei-s  thereof.  The  legislature 
has  been  of  the  same  opinion.  By  the 
nineudment  of  section  3617,  Pol.  Code  (St 
l.y!>5,  p.  310),  the  bonds  of  railroad  and  other 
<iuasl  public  corporations  are,  as  such,  ex- 
(•epte<l  from  the  definition  of  property  liable 
to  taxation.  Counsel  have  assailed  this  en- 
actment as  unconstitutional,  but.  In  our  opin- 
ion, for  the  reasons  already  Indicated,  It 
would  have  been  at  variance  with  the  con- 
stitution If  It  had  provided  otherwise.  There 
may  have  been  various  reasons  why  no  In- 
dependent taxation  of  credits  secured  on  the 
property  of  railroad  corporations  was  pro- 
vided for.  At  the  time  the  constitution  was 
framed  and  adopted  It  was  supposed  that 
the  property  of  such  corporations  was  com- 
monly mortgaged  to  am  amount  equal  to  or 


gKAter  than  its  value.  The  difficulty  or  lu- 
possibillty  of  reaching  their  mortgage  bonds 
when  held,  as  Is  frequently  the  case.  In  the 
hands  of  numerous  owners  dispersed  over 
the  world,  may  have  made  It  seem  politic 
and  convenient  to  fix  them  as  an  Interest  In 
the  property.  By  taxing  the  property  with- 
out the  deduction  (on  account  of  the  debt) 
allowed  to  natural  persons  the  state  could 
lose  no  revenue,  nor  could  railroad  property 
In  any  wise  escape  taxation,— both  of  which 
contingencies  were  doubtless  designed  to  be 
avoided.  The  plan  also  was  not  open  to  the 
Imputation  of  an  attempt  at  double  taxation. 
See  the  argument  of  counsel  for  the  state 
in  California  v.  Ballroad  Co.,  127  U.  S.  18,  8 
Sup.  Ct.  1073,  32  L.  Ed.  150.  The  decision  In 
Maekay  v.  City  and  County  of  San  Fran- 
cisco, 113  Cal.  302.  45  Pac.  696,  In  no  way 
conflicts  with  what  is  held  here.  That  case 
related  to  bonds  of  a  railroad  corporation 
of  Arizona  secured  on  property  situated  In 
that  territory,  which  bonds  were  owned  In 
this  state.  It  was  held  that  they  were  tax- 
able here.  No  argument  Is  required  to  show 
that  securities  which  affect  only  property 
without  this  state  are  not  the  subject  of 
our  laws  relating  to  the  taxation  of  securi- 
ties which  are  a  lien  on  and  an  interest  In 
property  within  the  state.  A  dictum  from 
the  opinion  In  the  case  of  Central  Pac.  R. 
Co.  V.  State  Board  of  Equalization,  60  Cal. 
59.  Is  pressed  upon  our  attention.  In  that 
case  It  was  In  controversy,  among  other 
things,  whether  the  railroad  company  was 
entitled  to  have  deducted  from  the  assess- 
ment of  its  property  for  local  taxation  the 
amount  of  a  first  mortgage  Imposed  by  the 
laws  of  the  United  States.  That  matter  Is 
covered  by  the  terms  of  the  constitution  ex- 
cepting railroad  corporations  from  the  provi- 
sion for  deduction  allowed  to  other  mortga- 
gors, and  the  question  for  decision  was 
merely  whether  this  exception  was  violative 
of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.  It  was  held  that 
the  exception  was  not  In  conflict  with  said 
amendment,  but  the  learned  Justice  deliver- 
ing the  opinion,  having  referred  to  section  4 
of  article  13  of  the  state  constitution,  re- 
marked thereon:  "Reading  the  whole  sec- 
tion together,  it  seems  very  plain  that,  as  to 
mortgages,  deeds  of  trust,  contracts,  or  oth- 
er obligations  secured  upon  the  property  of 
railroad  and  quasi  public  corporations,  they 
should  not  be  deemed  and  treated  as  an  In- 
terest In  the  property  affected  by  them  'for 
the  purposes  of  taxation.'  "  The  remark  was 
wholly  unnecessai-y  to  the  decision,  but  waa 
correct  enough  in  the  sense  Its  author  prob- 
ably designed  It  to  convey,  and  as  it  applied 
to  the  facts  of  that  case.  It  was  true  that 
for  the  purpose  of  reducing  the  assessment 
to  the  railroad  company  the  mortgage  could 
not  be  regarded  as  an  interest  In  Its  property, 
and  In  the  very  next  sentence  the  court  en- 
larged upon  that  conception,  saying  that  "un- 
der the  constitution  of  this  state  the  prop* 
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erty  of  racb  corporation  1b  subject  to  asBesB- 
ment  and  taxation  wltbout  deduction  of  the 
amount  of  any  moirtgage  or  like  Hen  there- 
on." The  state  was  without  power,  even  If 
It  bad  attempted  the  exercise  thereof,  to 
make  the  mortgage  existing  in  favor  of  the 
United  States  an  interest  in  the  property 
for  the  purpose  of  Imposing  a  tax  on  such 
Interest.  We  cannot  allow  to  any  such  cas- 
ual observation  the  effect  of  setting  aside 
what  the  constitution,  without  any  exception, 
affirms,  viz.  that  for  purposes  of  assess- 
ment and  taxation  an  obligation  by  which 
a  debt  is  secured  shall  be  dee.Tied  and  treat- 
ed as  an  interest  In  the  affected  property. 
The  Judgment  should  be  reversed,  with  dlree- 
tions  to  the  court  below  to  overrule  the  de- 
murrer to  the  complaint 

We  concur:    CHIPMAN,  a;  COOPER,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  directions  to  the  court  below  to 
overrule  the  demurrer  to  the  comidaint. 

GAROUTTE,  J.  I  concur  In  the  views  and 
conclusion  of  the  court  promulgated  through 
Mr.  Commissioner  BRITT.  I  more  willingly 
concur  In  that  conclusion  In  view  of  the  fact 
that  a  contrary  Judgment  would  absolutely 
deprive  all  residents  of  this  state  of  the  op- 
portunity of  buying  bonds  of  tlie  character 
here  involved.  Nonresidents  could  well  af- 
ford to  pay  an  added  sum  for  them  to  the 
amount  of  the  tsa.  And  for  this  reason  it 
would  necessarily  result  that  all  of  these  va- 
rious classes  of  bonds  would  be  purchased 
and  hold  in  London,  Frankfort,  and  other 
foreign  money  centers,  and  the  state  thereby 
deprived  of  tlie  circulation  of  a  great  sum  of 
money,  which,  if  passing  and  repassing  in 
business  channels  here,  would  add  greatly  to 
our  prosperity. 

VAN  DYKE,  J.  I  dissent.  Prior  to  the 
constitutional  convention  of  1878-79  it  had 
become  a  custom  for  the  lenders  of  money 
on  mortgages  to  exact  a  stipulation  that  the 
borrower  should  pay  all  the  taxes  that  might 
be  levied  on  the  mortgage  or  debt  secured 
thereby.  A  vast  amount  of  litigation  grew 
out  of  this  custom,  and  the  tax  was  stoutly 
resisted.  "As  a  consequence  of  various  de- 
cisions of  the  supreme  court  in  this  litiga- 
tion, all  money  loaned  upon  mortgage  securi- 
ty escaped  taxation,  and  the  owner  of  the 
land  mortgaged  was  compelled  to  pay  more 
than  bis  share  of  the  expenses  of  govern- 
ment" Hewitt  V.  Dean,  91  Cal.  12,  27  Pac. 
425.  One  of  the  controlling  purposes  of  the 
];>eople  of  this  state  In  calling  that  conven- 
tion, and  by  the  adoption  of  the  constitution 
framed  by  such  convention,  was  to  compel 
the  creditor  class  to  bear  a  fair  share  of  the 
burdens  of  taxation;  and  at  the  same  time 
to  relieve,  aa  far  as  possible,  the  debtor  class 
from  bearing  more  than  Its  share  of  such 


burdens.  This  is  manifest  not  only  from  the 
debates  In  the  c<Miventlon,  but  by  public  dis- 
cussions, both  by  speech  and  in  the  press, 
before,  at  the  time,  and  after  the  holding  of 
such  convention.  The  scheme  of  revenue 
and  taxation  in  the  present  constitution  car- 
ries out  such  intention  of  the  people  perhaps 
as  well  as  can  be  done.  No  plan,  however, 
that  may  be  devised  will,  in  practice,  oper- 
ate entirely  equal  and  uniform.  This  fact 
was  realized  by  members  of  the  convention, 
aa  the  debates  will  show.  Hence  the  clause 
in  tlie  constitution  of  1849  declaring  that 
"taxation  shall  be  equal  and  uniform  through- 
out the  state"  was  omitted  from  the  present 
constitution;  and  section  1  of  the  article  on 
revenue  and  taxation,  as  first  reported  by 
the  committee,  declaring  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects," 
was,  after  debate,  stricken  out  The  reason 
for  this  action  by  the  convention  is  stated  by 
Judge  Campbell  as  follows:  "I  think  this  de- 
bate, so  far  as  it  has  gone,  has  pretty  clear- 
ly demonstrated  the  necessity  for  striking 
out  this  first  section  entirely,  and  leaving  no 
substitute  for  It  All  the  trouble  we  have 
bad  in  tliis  state  In  regard  to  taxation  has 
arisen  out  of  the  construction  of  these  words, 
'equal  and  uniform  taxation,'  in  the  old  con- 
stitution, by  the  supreme  court"  2  Debates, 
p.  840.  The  whole  argument  in  support  of 
the  exemption  from  taxation  of  bonds  secur- 
ed by  mortgage  on  railroads  and  other  quasi 
public  corporations  is  that  the  property  on 
which  the  security  exists  is  assessed  and 
taxed  without  deducting  the  amount  of  the 
security,  as  provided  in  case  of  real  property 
other  than  that  owned  by  such  corporations; 
and  it  is  claimed  that  this  would  not  be 
equal  and  uniform  taxation.  However  de- 
sirable it  may  be  that  taxation  should  be 
absolutely  equal  and  uniform,  such  a  result 
in  practice,  is  generally  unattainable,  and 
the  present  constitution,  therefore,  does  not 
exact  this  rigid  condition  in  the  levying  of 
taxes.  That  tlie  constitution  does  not  allow 
a  rebate  or  deduction  of  the  secured  debt  of 
railroads  and  other  quasi  public  corpora- 
tions, as  in  other  cases.  Is  quite  clear;  and 
the  reason  for  making  this  distinction  is 
rather  from  necessity  than  a  disposition  to 
make  an  unjust  discrimination  against  such 
corporations.  Delegate  Edgerton,  chairman 
of  the  committee  on  revenue  and  taxation,  in 
the  course  of  debate  remarked:  "I  have 
been  asked  by  three  or  four  gentlemen  since 
the  convention  took  a  recess  what  was  the 
meaning  of  this  exception,  'except  as  to  rail- 
roads and  other  quasi  public  corporations.' 
Why  are  these  corporations  exempted?  It 
was  made  to  appear  to  the  committee  on  rev- 
enue and  taxation  that  the  railroads  are  In 
debt  in  very  large  sums  in  the  form  of 
bonds,  and  that  those  bonds  were  held  In 
Europe,  New  York,  and  other  places  outside 
of  this  state.  Now,  sir,  under  a  decision  of 
the  supreme  court  of  the  United  States— the 
decision  referred  to  by  the  gentleman  from 
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Los  Angeles— It  has  been  held  that  these 
bonds  are  not  within  the  Jurisdiction  of  the 
state,  and  cannot  be  tazedL  So,  unless  this 
exception  Is  made,  the  railroads  will  have  a 
good  thing  of  It  When  the  assessor  comes 
to  assess  them  they  will  deduct  the  amount 
of  these  bonds  from  the  value  of  their  prop- 
erty here,  and,  the  bonds  being  out  of  the 
reach  of  the  state,  the  state  would  get  rery 
lltUe  tax."  2  Debates,  p.  908.  Further  on  In 
the  debate  on  this  subject  other  delegates 
gave  similar  reasons  for  the  distinction  as 
made.  The  whole  purpose  of  the  scheme  al- 
lowing a  rebate  was  to  relieve  the  borrower 
from  paying  taxes  on  more  than  the  value 
of-  his  Interest  in  the  property  covered  by 
the  security,  wherever  that  could  be  done 
without  exempting  the  creditor  from  paying 
taxes  on  his  property,  to  wit,  the  credit  or 
chose  In  action  secured.  And  It  was  thought 
to  allow  such  rebate  to  railroad  and  other 
quasi  public  corporations,  under  the  circum- 
stances, would  be  to  deprive  the  state  of  a 
large  amount  of  revenue,  for  the  reasons 
stated  that  generally  such  creditors  are  be- 
yond the  reach  of  taxation  In  this  state. 

The  flrst  section  of  the  article  on  revenue 
and  taxation,  as  adopted,  declares  that  all 
property  in  the  state  shall  be  taxed  In  pro- 
portion to  its  value,  and  then  defines  the 
word  "property,"  which  Includes  credits, 
bonds,  dues,  and  other  matters  and  things, 
real,  personal,  and  mixed,  capable  of  private 
ownership.  And  nothing  can  be  found  In 
the  constitution  or  in  the  debates  even  inti- 
mating a  purpose  of  exempting  from  taxation 
credits,  whether  evidenced  by  note  or  bond, 
secured  or  unsecured.  Because  railroads  and 
other  quasi  public  corporations  are  required 
to  pay  taxes  oa  the  whole  value  of  their  prop- 
erty, without  deduction,  as  In  other  cases.  It 
does  not  affect  or  concern  the  creditor  or 
holder  of  the  security.  He  has  no  ground 
for  complaint  whatever,  although  the  debtor 
might  have.  Holders  of  bonds  of  such  cor- 
porations within  this  state  are  subject  to 
taxation  the  same  as  the  holder  of  a  prom- 
issory note.  Where  a  party  purchasing  prop- 
erty of  a  given  value  pays  half  the  purchase 
price  with  money  borrowed  on  his  unsecured 
note,  he  in  fact  holds  but  a  half  Interest 
StlU  be  Is  required  to  pay  taxes  upon  the 
full  value  of  ttie  property,  which  represents 
the  money  of  both  borrower  and  lender. 
The  creditor  In  such  case  would  have  Just  as 
much  reason  for  being  exempted  from  pay- 
ing taxes  on  his  credit  which  had  thus  been 
assessed  and  taxed  in  the  property  as  the 
holder  of  the  bonds  under  consideration. 
But  the  state  has  the  right  to  make  distinc- 
tions, even  arbitrarily,  in  the  mode  and  man- 
ner of  taxation,  although  In  this  case  there 
appeared  good  reason  for  the  distinction.  In 
.\IcCulloch  v.  Maryland,  4  Wheat  428,  4  L. 
Kd.  607,  Chief  Justice  Marshall,  speaking 
tor  the  court,  says;  "It  is  admitted  that  the 
power  of  taxing  the  people  and  their  prop- 
erty is  essential  to  the  very  existence  of  the 


government,  and  may  be  legltlmatdy  exer- 
cised on  the  objects  to  which  It  is  applicable, 
to  the  utmost  extent  to  which  the  govern- 
ment may  choose  to  carry  It  The  only  se- 
curity against  the  abase  of  this  power  Is 
found  in  the  government  Itself."  And  in 
Case  of  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  300,  It  is  said:  "Unless  restrained  by 
the  provisions  of  the  federal  constitution,  the 
power  of  the  state  as  to  the  mode,  form,  and 
extent  of  taxation  is  imlimited  where  the 
subjects  to  which  it  applies  are  within  her 
jurisdiction."  And  in  Eirkland  T.  Hotchklss, 
100  U.  S.  491,  25  U  Ed.  558,  the  supreme 
court  of  the  United  States  say:  "It  may, 
therefore,  be  regarded  as  established  doctrine 
of  this  court  tliat  so  long  as  the  state,  by  Its 
laws  prescribing  the  mode  and  subject  of 
taxation,  does  not  entrench  npon  the  legiti- 
mate authority  of  the  Union,  or  violate  any 
right  recognized  or  secured  by  the  constitu- 
tion of  the  United  States,  this  court  as  be- 
tween the  state  and  Its  citizens,  can  afford 
him  no  relief  against  state  taxation,  however 
unjust  oppressing,  or  onerous."  Many  cases 
might  be  cited  where  discrimination  Is  made 
In  the  imposition  of  taxes,  and  whether  such 
discrimination  Is  in  all  cases  proper  is  a 
question  of  policy  with  which  the  court  has 
no  right  to  Interfere.  When  the  constitution 
was  adopted  it  was  thought  advisable  to  ex- 
empt growing  crops  from  taxation.  By  sub- 
sequent amendment  fruit  and  nut  bearing 
trees  under  the  age  of  four  years  from  the 
time  of  planting  In  orchard  form,  and  grape 
vines  under  the  age  of  three  years  from  the 
time  of  planting  in  vineyard  form,  as  well  as 
some  other  species  of  property,  have  been 
added  to  the  Ust  of  exempted  articles.  It 
goes  without  saying  that,  the  more  subjects 
exempted  from  taxation,  the  greater  must  be 
the  rate  of  taxation  as  to  those  taxable. 
Where,  therefore,  a  vast  amount  of  capital 
Invested  in  notes,  bonds,  and  other  securi- 
ties is  exempted  from  or  escapes  taxation, 
the  more  onerous  becomes  the  burden  of  tax- 
ation to  those  who  are  not  so  fortunate  as 
to  be  creditors,  but  who  may  own  other  spe- 
cies of  property.  The  extent  to  which  the 
exemption  ot  various  forms  of  credits  had 
been  carried  under  the  decisions  of  the  court 
as  already  stated,  had  become  a  crying  evil, 
and  it  was  the  fixed  purpose  of  the  people  of 
this  state,  as  declared  in  the  present  constitu- 
tion, to  reach  and  tax  every  species  of  cred- 
its, whether  secured  or  unsecured.  If  it  were 
necessary— which  it  Is  not— to  resort  to  the 
Debates  for  the  purpose  of  construing  the 
language  of  the  constitution  In  this  particu- 
lar, such  purpose  would  become  most  mani- 
fest Whether,  however,  the  scheme  adopt- 
ed has  worked  as  satisfactorily  as  Its  friends 
anticipated,  may  well  be  doubted;  but  this 
does  not  change  the  fact  that  the  purpose  to 
tax  credits  of  every  kind  is  firmly  fixed  In 
the  constitution,  and  the  people  of  the  state 
had  the  right  and  power  to  put  it  there.  The 
case  of  Klrkland  t.  Hotchklss,  supra,   in- 
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Tolved  the  taxatlcfn  of  creditB,  and  the  court 
say:  "The  question  does  not  seem  to  ns  to 
be  Tcry  diillcult  of  solution.  The  creditor,  It 
is  conceded,  is  a  pecmanemt  resident  within 
the  Jurlsdictlnn  of  the  state  Imposing  the  tax. 
The  debt  Is  property  in  bis  hands,  constitut- 
ing a  portion  of  tiis  wealth,  from  which  he 
is  under  the  highest  obligation,  in  common 
with  his  fellow  citizens  of  the  same  state,  to 
contribute  to  the  support  of  the  goTemment 
whose  protection  be  enjoys.  This  debt,  al- 
though a  species  of  intangible  property,  may, 
for  the  piuiioses  of  taxation.  If  not  for  all 
others,  1^  regarded  as  situated  at  the  domi- 
cile of  the  creditor.  It  is  none  the  less  prop- 
erty because  Its  amount  and  maturity  are 
set  forth  In  a  bond.  That  bond,  wherever 
actunlly  held  or  deposited.  Is  only  evidence 
of  the  debt,  and,  If  destroyed,  the  debt— the 
right  to  demand  payment  of  the  money  loan- 
ed, with  the  stipulated  Interest— remains. 
•  •  •  The  debt,  then,  having  Its  situs  at  the 
creditor's  residence,  both  it  and  he  are,  for  the 
purposes  of  taxation,  within  the  Jurisdiction 
of  tlie  state.  It  Is,  consequently,  for  the 
state  to  determine,  consistently  with  its  own 
fund.imental  law,  whether  such  property 
owned  by  one  of  Its  residents  shall  contrib- 
ute, by  way  of  taxation,  to  maintain  its  gov- 
ernment Its  discretion  in  that  regard  can- 
not lie  supervised  or  controlled  by  any  de- 
partment of  the  federal  government,  for  the 
reason,  too  obvious  to  require  argument  In 
Its  support,  that  such  taxation  violates  no 
provision  of  the  federal  constitution."  The 
railroad  cases  passed  upon  by  Justice  Field 
and  Judge  Sawyer  In  the  United  IStates  circuit 
court  (Railroad  Tax  Cases  [O.  C]  13  Fed. 
722,  and  Santa  Clara  Co.  v.  Southern  Fac.  R. 
Co.  [C.  C]  18  Fed.  385),  did  not  determine  the 
question  under  consideration  here.  They 
were  brought  by  the  railroads,  and  not  by 
the  bondholders,  and  the  grievance,  on  the 
part  of  the  complainants,  was  not  only  as  to 
the  amount  assessed  against  their  property, 
but  also  as  to  the  mode  and  manner  of  mak- 
ing such  assessment  In  the  later  cases  of 
Relnhart  v.  McDonald  (C.  C.)  76  Fed.  405,  the 
Judge  of  the  United  States  circuit  court.  In 
spealcing  of  the  provision  of  onr  state  constl- 
tntlon  under  consideration,  says:  "These 
provisions  seem  to  need  no  interpretation. 
The  first  section  Is  so  comprehensive  that  it 
can  only  be  defined  In  terms  of  itself,  and 
it  certainly  embraces— as  it  exactly  and  care- 
fully says  it  embraces— all  matters  and 
things  'capable  of  private  ownership.'  "  And 
In  AleCoppin  v.  McCartney,  60  Cal.  371,  this 
court  says:  "The  plain  intent  of  the  new 
constitution  Is  to  subject  to  taxation  classes 
of  property  previously  exempt  That  one  of 
the  new  classes  consists  of  credits,  secured 
or  unsecured,  no  more  violates  any  contract 
or  vested  right  of  the  creditor  than  would  a 
provision  by  which  for  the  first  time  the  own- 
er of  any  tangible  property  should  be  taxed 
upon  Its  value."  In  Central  Pac.  R.  Co.  v. 
State  Board  of  Equalization,  00  CaL  35,  this 


court,  speaking  through  Mr.  Justice  McKin- 
■try,  after  quoting  the  section  in  the  constitu- 
tion in  question,  says:  "Reading  the  whole 
section  it  seems  very  plain  that,  as  to  mort- 
gages, deeds  of  trust,  contracts,  or  other  obli- 
gations, secured  upon  the  property  of  rail- 
roads and  other  quasi  public  corporations, 
they  should  not  be  deemed  and  treated  as 
an  interest  in  the  property  affected  by  them 
for  the  'purposes  of  taxation.'  "  Referring  to 
the  mode  of  assessing  and  taxing  railroads 
and  other  quasi  public  corporations,  the  court 
says:  "The  claim  is  that  thus  to  Impose  up- 
on railroad  corporations  operated  in  more 
than  one  county  a  tax  upon  the  full  value  ot 
their  property,  while  upon  owners  of  other 
property  is  imposed  a  tax  only  upon  the  full 
value  of  their  property  after  deducting  the 
amount  of  mortgage  and  other  like  lieiks,  la 
to  deny  to  such  corporations  the  'equal  pro- 
tection of  the  laws/  and,  therefore,  viohitlTe 
of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States."  But,  after  re- 
viewing a  number  of  casea  decided  by  the 
supreme  court  of  the  United  States  in  refer- 
ence to  the  power  of  states  over  the  subject 
of  taxation,  this  court  held  that  the  objec- 
tions  to  the  plan  of  assessment  and  taxation 
prescribed  In  our  constitution  were  not  well 
founded.  It  is  intimated,  however,  that  the 
portion  of  the  opinion  declaring  tliat  rail- 
road securities  were  not  to  be  treated  as  an 
interest  in  the  property  affected  by  them  for 
the  purposes  of  taxation  was  not  called  for 
in  deciding  the  case,  and  Is,  therefore,  mere 
dictum.  However,  at  that  time  no  other  Jus- 
tice seems  to  have  questioned  the  correct- 
ness of  this  portion  of  the  opinion,  nor  has 
It  betiU  questioned  since.  It  is  not  an  un- 
usual thing  that  statements  and  propositions 
contained  in  an  opinion,  not  absolutely  neces- 
sary to  the  determination  of  the  case,  are, 
nevertheless,  sound  law.  In  Mackay  v.  City 
and  County  of  San  Francisco,  llS  Cat  392,  45 
Pac  696,  referring  to  the  article  on  revenue 
and  taxation  in  the  constitution,  it  Is  said: 
"Section  4  of  said  article  provides  that  'a 
mortgage,  deed  of  trust,  contract,  or  other 
obligation  by  which  a  debt  is  secured,  shall, 
for  the  purposes  of  assessment  and  taxation, 
be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby.'  Railroads  and 
otiier  quasi  public  corporations  are  exempt 
from  the  above  provision.  The  constitution 
not  only  provides  that  all  'property'  shall  be 
taxed,  but  defines  the  word  'property,'  and 
expressly  includes  bonds  in  that  definition; 
thus  placing  It  beyond  the  power  of  the  legis- 
lature or  <he  courts  to  say  that  bonds  are 
not  property  witiiin  the  meaning  and  inten- 
tion of  the  constitution."  The  constitution 
not  only  defines  in  explicit  terms  what  con- 
stitutes property,  but  also  declares  that  all 
property,  with  certain  exceptions  therein 
enumerated,  shall  be  taxed;  and  railroad 
bonds  are  not  among  the  enumerated  excep- 
tions. The  general  rule,  therefore,  is  to  tax 
all  property,  and  in  such  cases  It  requires 
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plain  and  explicit  terms— not  mere  Inference 
—to  transfer  any  property  from  the  general 
to  the  excepted  class.  Such  terms  cannot  be 
foand  In  the  CMistltntlon  In  reference  to  the 
class  of  proiierty  under  conslderatloo.  Tlie 
legislature  attempted,  by  an  amendment  to 
section  3617  of  the  Political  Code,  passed  at 
the  session  of  180B,  to  exempt  this  class  of 
bonds  from  taxation.  St  1895,  p.  310.  The 
amendment  In  question  Inserts,  In  parenthe- 
ses, after  the  word  "bonds,"  In  that  portion 
of  the  section  defining  what  constitutes  prop- 
erty, the  following  words:  "Except  of  rail- 
road or  quasi  public  corporations,"  so  as  to 
read:  "The  term  'property'  Includes  moneys, 
credits,  bonds  (except  of  railroad  or  quasi 
public  corporations),  stocks,  dues,  franchises 
and  all  other  matters  and  things,  real,  per- 
sonal and  mixed,  capable  of  private  owner- 
ship," etc.  It  Is  hardly  necessary  to  say  that 
the  constitution  cannot  be  amended  by  any 
such  summary  legislatlye  process.  In  adopt- 
ing the  constitution  the  people  themselves 
declared  how  it  might  be  amended,  and  it  Is 
beyond  the  power  of  the  legislature  to  amend 
or  alter  it  In  the  least  without  the  consent  of 
the  people.  This  attempt  to  do  so,  however, 
shows  that  It  is  generally  conceded  that 
bonds  of  the  character  under  consideration 
are  taxable  as  the  constitution  now  stands. 
To  exempt  these  bonds  would  also  be  to  ex- 
empt the  bonds  of  all  street-railroad  compa- 
nies In  the  state;  also  the  bonds  of  irriga- 
tion and  drainage  districts,  and  of  such  wa- 
ter companies  and  lighting  companies  as  pos- 
sess public  franchises  and  deal  with  public 
utilities.  The  amount  of  capital  invested  in 
securities  of  such  companies  or  corporations 
held  by  residents  of  this  state  must  be  very 
great,  and  the  withdrawal  of  all  this  vast 
amount  of  property  from  taxation  is,  of 
course,  to  transfer  an  equal  sum  to  other 
property  that  is  taxed;  for  a  given  amount 
of  revenue  must  be  raised  In  order  to  keep 
the  state  and  local  governments  running. 
History  teaches  that  the  tendency  is,  and  al- 
ways has  been,  for  the  more  favored  to  shift 
the  burden  of  governmental  support  from 
their  own  shoulders  to  the  shoulders  of  those 
less  favored  and  less  able  to  bear  such  bur- 
den. Doubtless  this  tendency  comes  in  part 
from  the  inexorable  law  that  "the  borrower 
is  servant  of  the  lender."  Still  this  ten- 
dency should  not  be  favored,  but  rather  re- 
pressed where  possible.  In  the  course  of  de- 
bate In  the  convention  on  the  revenue  system 
Judge  Wynans  remarked:  "I  believe  that 
the  owners  of  mortgages  wlU  find  a  way  of 
evading  the  payment  of  taxes  In  any  form. 
I  believe  that  there  will  be  methods  found, 
and  a  way  invented,  to  circumvent  Its  ob- 
jects; but  it  is  our  duty  to  prevent  it  if  we 
can.  I  hope  the  .Tohnson  amendment  will  be 
adopted,  and  that,  in  addition,  there  will  be 
other  means  devised  to  compel  the  mortga- 
gee to  pay  the  tax;  something  that  will  af- 
ford them  no  means  of  evasion."  2  Debates, 
p.  910.    Wl>at  was  thus  said  In  jest,  or  by 


way  of  sarcasm,  peibaps.  In  view  of  the  suc- 
cess that  had  attended  money  loaners  in  es- 
caping taxation  under  the  old  constitution 
as  already  oUnded  to,  it  appears  has  proven 
to  be  a  veritable  forecast  of  what  has  taken 
place.  Nothing  is  more  calculated  to  produce 
dissatisfaction  and  unrest,  and  justly  ao, 
than  laws  the  operation  of  which  favor,  or 
even  seem  to  favor,  the  few,  or  a  class,  as 
against  the  great  body  of  the  people.  It 
should  require  the  most  direct  and  impera- 
tive command  of  the  constitution  to  justify  a 
decision  of  this  court  tending  to  such  result^ 
and  none  such  exists  here. 


USCal.  M7 
In  te  PAIB'S  ESTATE.    (S.  F.  2,01T.) 
(Supreme  Court  of  CaUfomia.     May  1«,  1900.) 

TAXATION— DOMESTIC  CORPORATIONS— BONDS 
—DEED  OF  TRUST— FOREIGN  CORPORATIONS- 
RESIDENT  BONDHOLDERS— SITUS  FOR  TAXA- 
TION. 

1.  Under  Const,  art  13,  {  4,  proTiding  that 
for  the  purpose  of  taxation  a  mortgage  or  other 
obligation  by  which  a  debt  Is  secured  shall  be 
deemed  an  interest  in  the  property  affected  there- 
by, except  as  to  railroads  and  other  quasi  publio 
corporations,  in  case  of  debts  so  secured  the  val- 
ue of  the  proi)crty  affected  by  such  mortgage, 
less  the  value  of  such  security,  shall  be  assess- 
ed to  the  owner  thereof  in  the  county,  city,  or 
district  in  which  the  property  affected  thereby 
is  iiituate,  the  bonds  of  domestic  corporations, 
neitlier  railroads  nor  quasi  public  corporations 
secured  by  deed  of  trust,  are  not  subject  to  tax- 
ation, as  the  security  for  such  bonds  is  assessed 
as  nn  interest  in  the  property  affected  thereby. 

'2.  Under  Const,  art.  13,  i  1,  providing  that 
"all  property  in  the  state  shall  be  taxed,"  the 
bonds  of  a  foreign  railroad  company  operating 
a  railroad  entirely  without  the  state,  held  by  a 
resident  of  the  state,  are  taxable  to  the  owner, 
though  the  bonds  themselves  are  kept  without 
the  state. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco. 

Petition  by  the  assessor  of  the  city  and 
county  of  San  Francisco  against  the  estate 
of  James  G.  Fair,  deceased,  to  recover  for 
taxes  on  personal  property.  From  an  order 
allowmg  the  demand,  the  executors  appeal. 
Reversed. 

Pierson  &  Mitchell,  Geo.  E.  Crothers,  and 
Garrett  McEnerney,  for  appellants.  F.  K. 
Lane,  City  and  County  Atty.,  for  respondent 
Dodge,  assessor  of  city  and  county  of  San 
Francisco. 

BRITT,  O.  James  G.  Fair  at  the  time  of 
bis  death  was  a  resident  of  the  city  and 
county  of  San  Francisco,  in  this  state,  and 
his  estate  is  in  course  of  administration  In 
the  superior  court  of  said  city  and  county. 
Section  3820  of  the  Political  Code  (amended 
by  St  1885,  p.  33.5)  provides  for  the  collection 
of  taxes  on  personal  property  by  the  asses- 
sor when  in  his  opinion  such  taxes  are  not  a 
lien  upon  real  pr<q>erty  sufficient  to  secure 
payment  of  the  same.  Personal  property  of 
the  estate  of  Fair  to  a  large  amount  in  value 
was  assessed  for  imrposes  of  tsTatton  fW 
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the  fiscal  year  1880-1900  by  the  assessor  of 
said  city  and  county.  Afterwards  the  as- 
sessor filed  a  petition  In  said  superior  court 
praying  an  order  directing  the  executors  of 
the  last  will  of  said  deceased  to  pay  the 
taxes  on  the  personalty  assessed  as  afore- 
said, which  taxes  amounted  to  $98,812.  The 
executors  answered  the  petition,  and  for  de- 
fense alleged,  among  other  things,  that  they 
had  tendered  to  the  assessor  the  amount  of 
the  taxes  on  all  the  personal  property  of  said 
estate  liable  to  taxation  In  said  city  and 
county,  and  that  be  refused  to  receive  the 
same;  that  the  residue  of  the  property  as- 
sessed consists  of  the  bonds  of  various  cor- 
porations secured  by  mortgage  on  the  prop- 
erty of  the  obligors,  respectively,  which 
bonds,  the  executors  claimed,  are  not  sub- 
ject to  taxation  In  said  city  and  county.  The 
court  sustained  a  demurrer  to  the  answer, 
and  made  an  order  requiring  the  executors 
to  pay  the  sum  demanded  by  the  assessor, 
from  which  order  they  have  appealed.  The 
bonds  mentioned  In  the  answer  of  the  execu- 
tors constitute  the  great  bulk  of  the  property 
assessed  as  stated.  They  are  separable  into 
three  general  classes,  each  requiring  distinct 
consideration. 

1.  The  first  class  consists  of  bonds  of  the 
South  Pacific  Coast  Railway  Company,  and 
bonds  of  the  Northern  Railway  Company  of 
Galifomia,  each  of  which  railroad  compa- 
nies is  a  corporation  organized  under  the 
laws  of  this  state,  and  engaged  In  operating 
a  railroad  wholly  within  the  state.  The 
bonds  are  secured  by  mortgage  on  all  the 
property  of  the  respective  mortgagors.  The 
valuation  thereof  in  the  assessment  afore- 
said amounts  to  above  $4,500,000.  The  ques- 
tion of  the  liability  to  taxation  of  bonds  such 
as  these  ib  fully  treated  in  the  opinion  ren- 
dered in  Germania  Trust  Co.  v.  City  and 
County  of  San  Francisco  (S.  F.  No.  2,031,  this 
day  filed)  01  Pac.  178,  and  for  the  reasons 
therein  stated  the  assessment  of  the  bonds 
of  this  class  is  void. 

2.  The  assessment  includes  bonds  of  cer- 
tain domestic  corporations  not  "railroad  or 
quasi  public,"  which  bonds  are  secured  by 
deed  of  trust  of  real  property.  The  principal 
item  of  this  class  consists  of  bonds  of  the 
Pacific  RolUng-Mtlls  Company  valued  at  $73,- 
OOO.  Section  4  of  article  13  of  the  constitu- 
tion of  this  state  Is  as  follows:  "A  mort- 
gage, deed  of  trust,  contract  or  other  obli- 
gation by  which  a  debt  Is  secured  shall,  for 
the  purposes  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  interest  In  the 
property  affected  thereby.  Except  as  to  rail- 
road and  other  quasi  public  corporations,  in 
case  of  debts  so  secured,  the  value  of  the 
property  affected  by  such  mortgage,  deed  of 
trust,  contract  or  obligation,  less  the  value 
of  such  security,  sh^U  be  assessed  and  tax- 
ed to  the  owner  of  the  property,  and  the 
value  of  such  security  shall  be  assessed  and 
taxed  to  the  owner  thereof,  in  the  county, 
city  or  district  in  which  the  property  affect- 


ed thereby  Is  situate.  The  taxes  so  levied 
shall  be  a  lien  upon  the  property  and  se- 
curity, and  may  be  paid  by  either  party  to 
such  security;  if  paid  by  the  owner  of  the 
security,  the  tax  so  levied  upon  the  property 
affected  thereby  shall  become  a  part  of  the 
debt  so  secured;  If  the  owner  of  the  proper- 
ty shall  pay  the  tax  so  levied  on  such  securi- 
ty, it  shall  constitute  a  payment  thereon, 
and  to  the  extent  of  such  payment  a  full  dis- 
charge thereof;  provided,  that  if  any  such 
security  or  Indebtedness  shall  oe  paid  by  any 
such  debtor  or  debtors,  after  assessment  and 
before  the  tax  levy,  the  amount  of  such  levy 
may  likewise  be  retained  by  such  debtor  or 
debtors,  and  shall  be  computed  according  to 
the  tax  levy  for  the  preceding  year."  Refer- 
ring to  the  provisions  of  this  section.  It  is 
remarked  in  the  brief  of  counsel  for  the  as- 
sessor: "This  needs  no  Interpretation.  The 
mortgage  bonds  are  assessable  to  the  owners 
thereof.  The  property  affected  thereby,  less 
the  bonded  Indebtedness,  is  to  be  assessed  to 
the  owner  thereof."  It  may  be  admitted 
that  mortgage  bonds  such  as  those  of  the 
Pacific  KoUlug-Mllls  Company  are  assessa- 
ble to  the  holders  of  them,  or,  if  the  names 
of  the  holders  are  not  ascertainable,  then  to 
unknown  owners,  although  the  exigencies  of 
this  case  do  not  require  a  decision  of  that 
question;  but  to  whomsoever  they  are  as- 
sessed and  taxed  It  is  perfectly  plain  that  the 
mode  adopted  must  be  that  prescribed  by 
said  section  4,— that  is  to  say,  they  must  be 
assessed  as  an  interest  in  the  property  in- 
cumbered for  their  payment.  Since  they  are 
secured  by  deed  of  trust  of  real  estate  be- 
longing to  the  obligor,  they  are  by  express 
requirement  of  said  section  to  be  deemed 
and  treated,  for  purposes  of  assessment  and 
taxation,  as  an  Interest  In  such  property. 
That  property  being  real  estate,  the  bonds 
can  in  no  event  be  assessed  as  mere  personal 
debts  or  credits.  When  properly  assessed, 
the  tax  on  them  is  to  be  collected  by  the  tax 
collector,  and  not  by  the  assessor,  under  sec- 
tion 3820,  Pol.  Code.  No  one  has  ever  sup- 
posed that  under  the  law  of  this  state  as  it 
now  stands  a  promissory  note  secured  by 
mortgage  of  lands  can  be  dissociated  from 
the  mortgage,  and  assessed  as  an  unsecured 
credit  of  the  holder.  The  bonds  of  the  Pa- 
cific Kolling-MlUs  Company  are  secured  by 
deed  of  trust  instead  of  a  mortgage,  but  that 
is  a  wholly  Immaterial  difference.  The  as- 
sessment of  them  In  the  manner  disclosed  by 
the  record  here  was  void. 

3.  The  bonds  remaining  to  be  considered 
are  those  of  certain  railroad  corporations  or- 
ganized under  the  laws  of  the  state  of  West 
Virginia,  and  engaged  In  operating  their  re- 
spective roads  In  that  state  and  elsewhere 
than  in  the  state  of  California.  The  assess- 
ment of  this  class  of  bonds  amounts  to  some- 
thing over  $713,000.  These  bonds  are  not, 
and  never  have  been,  physically  present  in 
the  said  city  and  county  of  San  Francisco, 
or  within  this  state,  but  have  been  and  are 
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kept  In  the  city  o{  Nevr  York  or  elsewhere 
nt  tlie  East.  The  executors  contend  that  the 
state  of  California  has  not  provided  by  law 
for  the  exercise  of  the  right  which  it  admit- 
tedly possesses  to  tax  choses  in  action  owned 
by  a  resident  of  the  state,  the  paper  eyi- 
dences  whereof  are  without  the  geographic 
confines  of  the  state.  They  cite  the  provi- 
sion of  section  1  of  article  13  of  the  constitu- 
tion, that  "all  property  in  the  state  shall  be 
taxed,"  etc.,  as  declarative  of  the  policy  that 
only  property  corporeally  present  in  the  state 
is  to  be  taxed;  to  which  the  assessor  replies 
that  the  bonds  in  contemplation  of  law  are 
within  the  state,  because  of  the  principle 
that  intangible  personal  property  has  no  si- 
tus apart  from  the  domicile  of  the  owner. 

As  to  corporeal  chattels,  such  as  live  ani- 
mals, mnnufactured  goods,  and  the  like,  it 
Is  doubtless  the  rule  that  they  are  taxable  In 
the  state  where  they  have  local  situation, 
though  the  owner  may  reside  elsewhere. 
The  executors  argue  that  the  bonds  here  In 
question  have  been  assimilated  to  the  species 
of  property  Just  mentioned,  and  "have  ac- 
quired the  character  of  tangible,  visible  prop- 
erty with  reference  to  taxation."  We  can- 
not accede  to  this  proposition  in  its  general- 
ity. There  is  a  great  difference  between  such 
bonds  and  tangible  goods.  If  a  domestic  ani- 
mal perishes,  or  if  a  ship  is  lost,  that  much 
property  has  ceased  to  exist,  and  the  owner 
is  poorer  by  the  value  of  the  same.  If,  how- 
ever, the  bond  evidencing  a  debt  is  destroy- 
ed, the  debt  is  not  affected;  the  owner  may 
still  collect  both  principal  and  Interest  there> 
of.  Not  the  paper  writing,  but  the  obliga- 
tion to  pay  expressed  by  it,  is  the  thing  of 
value,  and,  in  the  nature  of  things,  this  can 
have  no  actual  locality.  The  general  rule  is 
ttiat  debts  attend  the  person  of  the  creditor, 
and  are  taxable  at  his  domicile.  A  number 
of  cases  Involving  the  principle  have  arisen 
in  this  court.  "When  credits  are  made  the 
siibject  of  taxation,  it  is  appropriate  that 
their  locality  should  be  referred  to  the  resi- 
dence of  the  owner."  City  and  County  of 
San  Francisco  v.  Lux,  64  Cal.  481,  483,  2  Pac. 
266;  Mackay  v.  City  and  County  of  San 
Francisco,  113  Cal.  398,  399,  45  Pac.  GOG; 
People  V.  Park,  23  Cal.  138.  "The  property 
to  be  assessed  in  such  cases  is  money  at  in- 
terest or  debts.  The  money  at  interest,  debt, 
or  obligation  is  the  principal  thing,  and  the 
mortgage  Is  only  a  security, — a  mere  Incident 
to  the  debt  or  obligation.  The  mortgage  has 
no  existence  independent  of  the  thing  secur- 
ed by  it,  and  payment  of  the  debt  discharges 
the  mortgage.  The  thing  secured  is  Intangi- 
ble, and  has  no  situs  distinct  and  apart  from 
the  residence  of  the  holder.  It  pertains  to 
and  follows  the  person."  People  v.  Eastman, 
25  Cal.  601,  603. 

The  executors  nrge  that  those  cases  (other 
than  Mackay  v.  City  and  County  of  San 
Francisco)  related  to  the  situs  of  credits 
for  purposes  of  taxation  only  as  between  dif- 
ferent counties  of  this  8;ate,  and  that  here 


the  question  is  the  wMer  one  of  the  Jurisdic- 
tion of  different  states;  also  that  those  cases 
concern  nonnegotlable  choses  in  action,  while 
the  bonds  assessed  in  the  present  case  ace 
negotiable  in  form;  and  it  is  contended  that 
these  differences  In  fact  are  sufficient  to  dia- 
tinguish  the  law  of  the  present  case  from 
those  referred  to.  The  negotiable  character 
of  the  bonds  of  the  West  Virginia  railroad 
corporations  does  not  appear  from  the  rec- 
ord; but  in  our  opinion,  if  it  were  so  appar- 
ent, neither  that  circumstance,  nor  the  mere 
fact  that  they  are  kept  out  of  the  state,  can 
affect  the  rule  that  they  have  locality  for 
purposes  of  taxation  at  the  place  where  they 
are  held,— that  is,  owned.  The  principle  on 
which  the  cases  above  mentioned  were  de- 
cided does  not  depend  on  the  presence  In  the 
state  of  the  evidences  of  the  debt,  nor 
whether  they  are  negotiable  or  nonnegotlable 
In  form,  although  it  may  be  allowed  that 
cases  might  arise  where  these  considerations, 
co-operating  with  other  circumstances,  would 
affect  or  modify,  or  possibly  forbid,  the  ap- 
plication of  the  principle.  The  present  is  not 
such  a  case.  A  negotiable  railroad  bond  de- 
posited without  the  state  is  no  more  the 
debt  or  credit  which  it  represents  than  is 
a  nonnegotlable  bond  kept  within  the  state. 
In  neither  instance  is  the  paper  the  only 
evidence  by  which  the  debt  or  credit  might 
be  proved.  If  it  were  destroyed,  the  thing  it 
represents  would  still  exist,  and  in  contem- 
plation of  law  have  its  locality  at  the  resi- 
dence of  the  owner.  At  that  place,  therefore, 
it  should  be  held  to  be  taxable;  and  to  this 
effect  are  far  the  more  numerous  authorities 
and  those  more  consonant  with  legal  reason. 
Cooley,  Tax'n  (2d  Ed.)  79,  372;  Hunter  v. 
Board,  33  Iowa,  376;  Board  v.  Cutter,  3  Colo. 
340;  De  VIguler  v.  City  of  New  Orleans  (C. 
C.)  16  Fed.  11,  12;  Myers  v.  Seaberger,  45 
Ohio  St.  232,  235.  12  N.  E.  79(5;  Thomas  v. 
County  Court,  4  Bush,  135;  State  v.  Earl,  1 
Nev.  394;  Foresman  v.  Byms,  68  Ind.  247; 
City  Council  of  Augusta  v.  Dunbar,  50  Ga. 
387;  Hayne  v.  Dellesseline.  3  McCord.  374; 
Boyd  V.  City  of  Sclma,  9C  Ala.  144.  11  South. 
393,  10  L.  It.  A.  729;  Ferris  v.  Kimble.  75 
Tex.  476, 12  S.  W.  G80:  State  Tax  on  Forolgn- 
neld  Bonds,  15  Wall.  300,  21  L.  Ed.  179; 
KIrtland  v.  Hotchkiss.  100  U.  S.  491.  25  L. 
Ed.  558.  For  further  enunciations  of  the  rule 
and  citations  of  authority,  see  City  of  New 
Albany  v.  Meekin  (Ind.)  56  Am.  Dec.  522, 
529,  note;  25  Am.  &  Eng.  Enc.  Law,  126,  127; 
Cooley,  Tax'n  (2d  Ed.)  56.  There  is  an  ex- 
ception which  has  obtained  extensive  recog- 
nition. Where  the  paper  evidences  of  debt 
are  In  the  possession  and  control  of  an  agent 
of  the  owner  in  a  state  foreign  to  the  dom- 
icile of  the  latter,  and  are  held  by  the  agent 
for  management  in  the  course  of  the  per- 
manent business  of  the  owner,  as,  for  exam- 
ple, to  collect  the  money  to  become  due  there- 
on and  to  reinvest  it  the  securities  are  deem- 
ed to  be  taxable  at  the  domicile  of  such 
agent    Catlln  r.  Hull,  21  Yt  152,  seems  to 
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be  the  leading  case  holding  tbis  doctrine. 
People  V.  Smith,  88  N.  Y.  676,  Finch  v.  York 
Co.,  19  Neb.  50,  28  N.  W.  589,  and  Goldgart 
v.  People,  106  m.  25,  are  further  lllustmtlonB. 
We  are  not  at  present  concerned  with  the 
ralldlty  of  such  exception,  for  the  bonds 
owned  by  the  estate  of  Fair  are  not  shown  to 
be  within  the  conditions  to  which  the  ex- 
ception relates. 

The  executors  lay  stress  on  the  decision  In 
People  V.  Home  Ins.  Co.,  29  Cal.  633.  In  that 
case  certain  bonds  of  the  state  of  California 
owned  by  a  nonresident  insurance  company, 
but  deposited  in  banls:  here  pursuant  to  the 
requirement  of  a  statute  making  such  deposit 
a  condition  of  the  right  of  the  company  to 
carry  on  business  in  this  state,  were  held 
to  be  rightly  taxable  here;  from  which  it 
would  seem  to  follow  that  they  could  not  be 
rightly  taxed  at  the  domicile  of  the  owner. 
That  case  is  dependent  on  so  many  special 
conditions  that  it  aftords  no  precedent  for 
the  case  at  bar.  The  bonds  there  In  question 
were  held  to  be  separated  from  the  ownet 
and  his  domicile,  and  in  the  hands  of  an 
agent  or  trustee  In  this  state,  for  purposes 
Indispensable  to  the  business  of  the  ownet 
here.  The  decision  evidently  took  color  from 
-the  principle  of  Catlin  v.  Hull,  supra,  and 
other  cases  of  like  Impression,  which  are 
not  authority  in  the  present  case.  Again, 
the  court  regarded  the  bonds,  In  consequence 
of  the  requirement  of  the  statute  (St.  1S64, 
p.  131),  as  really  part  of  the  capital  stock 
of  the  company,  and  in  this  aspect  to  be  tax- 
ed like  any  other  property  similarly  employ- 
ed; and  it  may  also  be  observed  that  said 
statute  required  the  deposit  of  public  stocks 
of  this  state  "not  exempt  from  taxation,"— a 
provision  which  also  seems  to  have  Influen- 
ced the  result  reached  by  the  court.  29  Cal. 
.549.  The  court  below  was  right  in  holding 
that  the  answer  of  the  executors  showed  no 
defense  to  the  demand  for  taxes  on  the  bonds 
of  the  foreign  railroad  corporations;  but, 
since  It  appeared  from  the  answer  that  the 
taxes  on  the  other  bonds  assessed  were  not 
authorized  by  law.  It  was  error  to  sustain 
the  demurrer  to  the  answer  as  a  whole.  The 
order  appealed  from  should  be  reversed. 

We  concur:    CHIPMAN,  C;   COOPER,  C. 

PETl  Ct'IlIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed. 


CANNON  et  al.  v.  SERREL. 

(Court  of  Appeals  of  Colorado.    May  14,  1000.) 

BILLS  AND  NOTES— UNAUTHORIZED  SIGNA- 
TURE—ASSIGNOR— LIABILITY. 
Ocii.  S-'t.  S  107.  provides  that  an  assignor 
of  n  iK.lc  si<!ill  J:o  liable  to  an  assisneo  if  the 
lattiT,  with  due  diliRonce.  has  broiicht  and  prose- 
eiit»Hl  Ihi'  proper  unit,  nud  failed  to  collect  tlie 
moue.v  dne.  providi'd  that  suit  need  iii)t  lie 
brought  if  it  would  be  unavailing,  and  tlic  as- 


signor may  he  sued  in  the  first  instance.  Eeld 
that,  where  one  of  the  signatures  to  a  note  was 
made  without  authority,  an  assignor  was  lia- 
ble to  the  holder  before  suit  brought,  since  such 
suit  would  he  unavailing,  within  the  statute. 

Appeal  from  Arapahoe  county  court. 

Action  by  Eliza  H.  Serrel  against  H.  B. 
Cannon  and  another.  From  a  Judgment  af- 
firming a  Justice's  judgment  in  favor  of  plain- 
tiff, defendants   appeal.    Affirmed. 

Oass.  E.  Herrington  and  Fred  Herrington, 
for  appellants.  John  A.  Dewesse,  and  Mor- 
rison &  De  Soto,  for  appellee. 

THOMSON,  J.  The  appellee  brought  this 
suit  before  a  justice  of  the  peace  against 
the  appellants,  as  indorsers  of  a  paper  pur- 
porting to  be  the  promissory  note  of  F.  D. 
Sargent  and  T.  E.  McNulty  for  f  152.65.  The 
note  was  assigned  by  the  defendants  to  the 
plaintiff  on  the  day  it  was  made,  as  part  of 
the  consideration  of  a  dairy  sold  by  her  to 
them.  The  name  of  F.  D.  Sargent  was  sign- 
ed to  the  note  by  McNulty.  No  suit  upon 
the  note  was  ever  brought  against  Sargent 
and  McNulty,  or  either  of  them.  The  judg- 
ment of  the  Justice  was  for  the  plaintiff,  and 
the  defendants  appealed  to  the  county  court. 
In  that  court  the  plaintiff  again  had  Judg- 
ment, and  the  defendants  have  brought  the 
case  here. 

The  evidence  tended  to  show  that  McNulty 
had  no  authority  to  sign  the  name  of  Sargent 
to  the  paper,  and  the  judgment  of  the  court  Is 
conclusive  upon  us  that  he  had  none.  It  was 
therefore  not  the  note  of  Sargent,  and  was  not 
the  instrument  It  puriwrted  to  be.  By  our 
statute,  every  assignor  of  a  note  becomes  lia- 
ble to  the  assignee,  if  the  latter,  by  the  use  of 
due  diligence  in  the  Institution  and  prosecu- 
tion of  the  proper  suit,  has  failed  to  collect  the 
money  due,  provided  that.  If  the  suit  would 
be  unavailing,  it  need  not  be  brought,  and 
the  assignor  may  be  sued  in  the  first  instance. 
Gen.  St.  §  107.  By  his  contract  tlie  indorser 
of  a  note  warrants  the  genuineness  of  the  In- 
strument In  every  respect,  and  engages  that 
It  may  be  recovered  upon  and  collected  in  ac- 
cordance with  its  terms.  See  1  Daniel,  Neg. 
Inst.  §8  C69,  C72.  According  to  its  terms,  this 
note  was  the  joint  promise  of  two  persons, 
and  as  such  it  was  sold  to  and  received  by 
the  plaintiff.  The  defendants  by  their  In- 
dorsement contracted  that  both  those  persons 
were  liable  upon  It,  and  the  plaintiff  took  It 
In  reliance  upon  their  contract.  But  one  of 
the  signatures  was  not  genuine,  and  the  in- 
strument was  not  the  note  of  Sargent.  There 
could  therefore  be  no  recovery  upon  the  note 
according  to  its  terms,  and  a  suit  having 
for  its  object  such  recovery  would  be  unavail- 
ing. We  do  not  think  that,  in  order  to  fall 
back  upon  the  indorsers,  the  holder  of  a  note 
Is  obliged  to  seek  a  recovery  outside  of  its 
terms.  We  think  the  suit  contemplated  by 
the  statute  is  a  suit  upon  the  note  as  it  Is 
written,  and  that,  if  a  recovery  in  accordance 
with  its  terms  is  impossible,  the  suit  would 
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be  unavailing,  within  the  meaning  of  tbe  law. 
Tlie  contract  into  wbieli  the  defendants  en- 
tered by  their  indorsement  was  brolcen  as 
soon  as  It  was  made,  and,  in  our  opinion, 
the  statute  affords  them  no  protection.  Let 
the  Judgment  be  affirmed.    Affirmed. 


DOTY  T.  mwiX-PHlLLIPS  00. 
(Court  of  .\ppeals  of  Colorado.    May  14.  19O0.) 

PARTNERSHIP  NOTES— EXECUTION  AND  DE- 
LIVERY—PLEADING  —  ACTION  AGAINST  SUR- 
VIVING PARTNER— PARTNERSHIP  ESTATE— 
ALLOn-A  NCE— EFFECT. 

1.  .\  oomnlaint  on  notes  wiiirh  alleges  their 
execution  ani  delivery  to  plaintiff  is  good  agHinst 
ilemurrer.  t.ioii.^;h  it  faiis  to  also  allege  that 
lilaiiitiff  is  the  owner  or  in  poKsossion  of  the 
notes,  since,  having  been  invested  with  owner- 
shii)  and  possession  when  the  notes  were  made, 
ihe  legal  presninption,  which  it  was  unnecessary 
to  pleaj.  is  that  he  continued  therein. 

2.  Though  Code,  f  14.  authorixcs  a  joint  ac- 
tion on  partnership  debts  against  the  firm  by  its 
firm  name,  and  the  rendition  of  a  judgment 
binding  only  the  joint  property  of  the  a.ssociatcs, 
partnership  notes  are  not  merged  in  a  judgment 
of  the  probate  court  allowing  them  as  claims 
again.st  the  partnership  estate  in  process  of  ad- 
ministration after  the  death  of  one  partner,  so 
as  to  bar  the  holder's  action  against  tlie  sur- 
viving partner  on  bis  individual  liability,  since 
this  section  of  the  Code  applies  only  to  the  case 
of  living  i>artners. 

Error  to  Boulder  county  court. 

Action  on  partnership  notes  by  the  Irwin- 
I'billips  Company  against  John  J.  Doty  as 
surviving  partner.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Chas.  M.  Campbell,  for  plaintiff  In  error. 
I^ewis  S.  Young,  for  defendant  in  error. 


THOMSON,  J.  The  Irwin-Phllllps  Com- 
pany was  the  holder  of  three  notes  executed 
to  it  by  tbe  firm  of  Doty  &  Doty  on  the 
21st  dny  of  March.  1S9(!,  one  for  if.'lOC.a.".,  and 
the  others  for  ?4<)0  earii;  the  flrst  payable 
(H)  days,  the  second  00  days,  and  the  third 
4  months  after  date.  The  firm  was  com- 
|)oscd  of  .Tohn  J.  Doty  and  John  R.  Doty. 
On  the  2(}th  day  of  October,  ISOli,  John  U. 
died,  and  letters  of  administration  upon  the 
partnership  estate  were  issued  to  the  sur- 
viving partner,  John  J.  These  notes  were 
duly  presented  to  the  probate  court,  and  by 
It  allowed  against  the  estate.  By  order  of 
the  court,  payments  on  the  notes  were,  from 
time  to  time,  made  by  the  administrator, 
and  tliese  payments  were  Indorsed  upon 
them.  The  indorsements  show  that  the  first 
note  was  paid  in  full,  and  that  the  amount 
due  on  tlie  second  was  considerably  reduced. 
The  company  brought  this  suit  against  John 
J.  Doty,  as  surviving  partner,  to  recover  a 
Judgment  for  the  balance  due  on  the  notes, 
after  deducting  the  credits  to  which  they 
were  entitled.  Tbe  complaint  was  demur- 
red to  for  the  reason  that,  while  it  alleged 
the  execution  and  delivery  to  the  plaintiff 
by  the  firm  of  Doty  &  Doty  of  the  notes 


sued  on.  It  did  not  allege  that  the  plaintiff 
was  the  owner  or  in  possession  of  the  notes. 
The  demurrer  was  overruled. 

The  complaint  set  forth  tbe  execution  and 
delivery  of  the  notes  with  sufficient  clear- 
ness. Tbe  plaintiff  having  been  invested 
with  tbe  ownership  and  possession  of  the 
Instruments  when  they  were  made,  the  legal 
presumption  Is  that  such  ownership  and  pos- 
session continued  in  it,  and  it  was  unneces- 
sary to  embody  tbe  presumption  in  a  state- 
ment.   There  was  nothing  in  the  demurrer. 

But  the  principal  point  made  in  behalf  of 
the  defendant,  as  we  understand  it,  is  that 
when  the  plaintiff  bad  its  claim  allowed  by 
tbe  probate  court  its  cause  of  action  be- 
came merged  in  tbe  Judgment,  and  cannot 
be  made  the  subject  of  another  suit  Each 
member  of  a  partnership  is  personally  liable 
for  tlie  debts  of  the  firm,  and  suit  may  be 
l)rought  and  Judgment  recovered  against 
them  Jointly  on  account  of  partnership  lia- 
bilities; although  by  section  14  of  tbe  Code, 
in  tbe  case  of  a  claim  against  a  partner- 
ship, the  members  may  be  sued  by  their 
firm  name,  but  the  Judgment  will  bind  only 
the  Joint  property  of  the  associates  and  the 
separate  property  of  tbe  party  served.  In 
such  case  the  Judgment  should  be  against 
the  partnership,  and  a  Judgment  not  af^ainst 
the  partnership,  but  against  tlie  member 
served  as  for  an  individual  debt  of  his  own, 
would  be  erroneous,  because  it  would  de- 
prive him  of  the  right  to  have  the  partner- 
ship property  made  liable  for  the  debt,  and 
to  turn  that  property  out  for  the  satisfaction 
of  the  Judgment.  Craig  v.  Smith.  10  Colo. 
2'JO,  15  Pac.  .'{y";  Dessauer  v.  Koppin,  3 
Colo.  App.  115,  32  Pac.  182.  See,  also,  ap- 
pendix to  same  volume  (page  5S2».  But  this 
law  Is  applicable  only  while  all  the  partners 
are  alive.  'Wlien  the  partnership  is  dis- 
solved by  tbe  death  of  one  of  its  members, 
the  partuership  assets  can  be  reached  only 
in  a  proceeding  against  the  estate.  There 
can  l)e  no  joint  action  at  law  against  the 
surviving  partners  and  the  estate,  because 
the  Judgment  which  may  be  rendered  against 
the  former  and  that  which  may  be  rendered 
against  the  latter  are  not  of  tbe  same  na- 
ture. -Mattlson  v.  Childs.  5  Colo.  78;  Meta 
V.  People,  e  Colo.  App.  57,  40  Pac.  .51.  A 
creditor  of  tlie  firm  is  entitled  to  his  rem- 
edy against  both  the  partnership  aud  Its 
individual  members.  He  had  the  right  to 
enforce  bis  claim  against  the  partnership 
assets,  and  also  to  personal  judgment 
against  the  individuals  composing  the  firm; 
and,  if  the  partuership  effects  are  in  the 
bands  of  an  administrator,  as  the  creditor 
is  then  unable  to  join  the  surviving  part- 
ners and  the  administrator  in  one  action, 
he  must  proceed  against  them  separately, 
and  a  Judgment  against  one  would  be  no 
bar  to  a  suit  against  the  other.  He  is  en- 
titled to  the  same  remedies  that  he  had 
while  the  partnership  existed;  but,  owing 
to  the  changed  situation,  they  are  not  avail- 
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able  to  him  In  the  same  action.  Therefore 
hl8  claim  la  not  merged  in  a  judgment 
against  one  In  such  manner  as  to  deprive 
him  of  his  remedy  against  the  other.  This 
principle  is  well  illUBtratcd  In  Fitzgerald  v. 
Burke.  14  Colo.  55«,  23  Pac.  993,  where  it  is 
said  by  the  supreme  court  that,  in  the  case 
of  a  Joint  and  several  contract,  all  the  par- 
ties may  be  sued  Jointly,  or  each  severally, 
for  tlie  whole  amount  due,  and  a  recovery 
against  one  witliout  satisfaction  would  be  no 
bar  to  a  suit  against  the  others.  See,  also, 
Armstrong  v.  Prewltt,  !>  JIo.  470.  We  are  not 
aware  tlmt  there  is  anywhere  nny  dKssent 
from  this  doctrine.  Applying  it  to  this  case, 
the  estate  was  liable  for  the  debt,  and  so 
was  the  defendant.  The  plaintiff  procured 
an  allowance  of  his  claim  in  the  probate 
court,  and  then  brought  suit  against  the 
surviving  partner.  He  wa."*  entitled  to  judg- 
ment against  each.  Because  he  could  not 
sue  them  jointly,  he  was  compelled  to  sue 
them  separately;  and  the  judgment  against 
the  estate  is  no  bar  to  this  action,  unless  it 
has  been  satisfied,  as,  admittedly,  it  has  not 
been.  The  defense  is  devoid  of  merit,  and 
the  judgment  is  aflfinned.    Affirmed. 


trLI.ERY  et  al.  v.  KOKOTT. 

(Court  of  Apix'nls  of  Colorado.    May  14,  1900.) 

APPEAL— ACTION    ON    nONl)— TRIAL— PROOF- 
ESTOPPEL. 

1.  Xo  recovery  can  lie  linil  on  an  appeal  liond 
conditioned  for  tbe  paymout  of  n  judgment  un- 
less it  iH  .■<bown  that  the  judgment  is  uusatiii- 
fitd. 

2.  Wticrp  a  party  gives  an  apiioai  bond,  on 
which  tlie  opposite  party  relies,  and  the  appeal 
is  dismiKKPil.  and  the  collection  of  the  jndgmeut 
dela.vi'il.  till'  ol)ligor  is  tiiereby  estopped  to  ques- 
tion his  olilicatiim  on  the  ground  that  an  attor- 
ney signed  ttie  bond  as  surety. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  P.  W".  Kokott  agaln.«!t  Alonzo  B. 
THlery  and  another.  From  a  judgment  for 
plaintiff,  defendants  apiieal.    Kevorsed. 

Wm.  Young,  fw  appellants.  liiWiug  Rob- 
inson, for  appellee. 

BIS8ULL.  P.  J.  Kokott  had  judgment  in 
a  suit  before  Myers,  a  justice  of  the  peace, 
for  ?30  In  June,  1896.  Therein  Lotz  was  gar- 
nished, and  judgment  entered  against  him, 
wherefrom  he  prosecuted  a  review  by  filing 
an  application  for  a  writ  of  certiorari  to  take 
the  case  into  the  county  court.  In  this  ap- 
plication Ijotz  filed  a  bond  with  TJIlery  as 
surety,  reciting  the  recovery  of  the  judgment, 
and  the  appeal,  which  he  undertook  to  pros- 
ecute with  effect,  and  promised  to  pay  what- 
ever judgment  might  he  rendered.  The  writ 
was  subsequently  quashed,  the  petition  for 
certiorari  was  dismissed,  and  the  present  ac- 
tion was  brought  on  the  preceding  undertak- 
ing In  the  county  court  of  Arapahoe  county. 
In   that   suit   the   plaintiff    had   Judgment. 


Therefrom  he  prosecuted  an  appeal  to  the 
district  court,  wherein  the  plaintiff,  on  the 
trial  de  novo,  offered  such  evidence  as  he 
deemed  necessary.  The  proceedings  before 
the  justice  and  In  the  county  court  were  suf- 
ficiently estnblislicd,  and  the  plaintiff  pro- 
duced one  witness  to  tlie  point  that  he  had 
demanded  payment  of  the  bond  of  Lotz  and 
niery.  There  was  no  other  attempt  to  es- 
tablish a  breach  of  any  condition  in  the  un- 
dertaking. It  sufllciently  appears  that  the 
amount  the  parties  were  entitled  to  recover 
was  ?.>;{  and  the  accrued  costs,  and  the  rec- 
ords showing  these  amounts  were  produced 
without  objection.  The  plaintiff  did  not  oth- 
erwise show  any  breach,  nor  tlmt  tlie  original 
judgment  had  not  been  paid  and  satisfied  by 
the  judgment  creditor,  nor  that  he  had  ac- 
quired, i»y  the  failure  of  the  judgment  debtor 
to  pay,  the  right  to  maintain  a  suit  on  the 
undertaking.  Notwithstanding  this  fact. 
Judgment  was  entered  for  the  plaintiff,  and 
this  appeal  is  prosecuted. 

There  is  only  one  question  in  the  case,  and 
that  respects  the  failure  of  the  plaintiff  to 
prove  nonpayment  by  the  judgment  defend- 
ant. It  has  been  argued  that  this  matter  of 
pa.vment  is  an  affirmative  plea,  wliich  the  de- 
fendant must  interpose  and  prove  in  order  to 
bar  recovery.  As  this  court  has  already  de- 
cided in  two  cases,  the  rule  respecting  a  plea 
of  payment  is  wholly  inapplicable  in  an  ac- 
tion brought  on  a  bond,  where  the  liabilit.v 
is  a  conditional  one.  There  it  is  incumbent 
on  the  plaintiff  to  prove  a  breach  of  the  un- 
dertaking, in  order  to  maintain  his  action. 
In  two  analogous  and  almost  exactly  similar 
cases  we  have  announced  this  rule,  and  de- 
cided that  it  is  for  the  plaintiff  to  show  tlmt 
his  Judgment  has  not  been  satisfied,  if  he 
would  recover  against  the  siu-eties  on  the  im- 
dertaklng.  Since  this  is  true,  the  case  must 
be  reversed  and  sent  back  for  further  hear- 
ing. It  is  unfortunate,  because,  doubtless. 
the  proof  could  have  been  easily  made.  Wil- 
son V.  Welch,  8  Colo.  App.  210,  -Hi  Pac.  100; 
Gallup  V.  Wortmann,  11  Colo.  App.  »J8,  5:5 
Pac.  247. 

There  is  probably  one  other  question  which 
it  would  be  well  to  advert  to.  though,  as  wo 
look  at  it,  it  is  of  little  significance  or  conse- 
quence. This  is  the  plea  that  Tlliery  was  an 
attorne.v  at  the  time  he  signed  the  bond.  We 
do  not  need  to  decide  whether  this  defense 
is  open  to  him,  following  the  theory  which 
has  been  establisheil  by  both  appellate  courts, 
that  where  a  surety  gives  a  bond,  on  which 
the  other  party  relies,  and  the  appeal  Is  suc- 
cessfully prosecuted,  and  the  collection  of  the 
judgment  delayed,  the  obligor  is  thereby  es- 
topped to  question  his  obligation,  be<'ause. 
as  appears  from  the  record,  the  court  granted 
the  attorney  leave  to  sign  the  security.  This 
is  enough  to  render  him  lial)le.  and  he  can- 
not afterwards  suggest  his  Incapacity  as  a  de- 
fense to  the  suit.  The  judgment  must  neces- 
sarily be  reversed  and  sent  back  for  a  new 
trial,  which  la  accordingly  done.    Reversed. 
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CITY  OP  DENVER  t.   BALDASARI. 

(Court  of  Api)eals  of  Colorado.    May  14,  1900.) 

MUNICIPAL  CORPORATIONS  —  STREETS  —  VIA- 
DUCT—DEFECT— COMPLAINT  —  SUFFICIENCY 

—  PERMANENT    INJURIES— PROOF— VARIANCE 

—  INSTRUCTIONS     A3     TO     VIADUCT  —  CITY'S 
DUTY— REASONABLY  SAFE  CONDITION. 

1.  Wbere  plaintiff  was  injured  by  being  thrown 
from  a  wa^on  while  crossing  a  viaduct,  by  rea- 
Kon  of  the  horse's  foot  catching  in  a  hole,  objec- 
tions first  raised  on  appeal,  that  the  complaint 
failed  to  clearly  state  a  cause  of  action,  in  that 
it  did  not  allege  that  the  accident  resulted  from 
the  horse's  foot  catching  in  a  hole  in  the  via- 
duct, will  not  be  considered,  when  the  evidence 
introduced  without  objection  established  the  ac- 
cident, and  a  verdict  for  plaintiff  was  not  unrea- 
sonable in  amount. 

2.  Where  plaintiff's  complaint  alleged  that  he 
was  injured  by  being  thrown  from  a  wagon, 
caused  by  his  horse's  foot  catching  in  a  hole 
while  crossing  a  viaduct,  and  such  viaduct  had 
a  double  plank  flooring,  in  an  action  to  recover 
for  the  injuries  received,  proof  that  there  was  a 
hole  in  the  upper  plank,  and  that  the  break  did 
not  run  through  the  lower  layer  of  plank,  did  not 
constitute  a  fatal  variance  between  the  proof 
and  the  defect  charged. 

3.  It  is  the  duty  of  a  city  to  keep  a  viaduct 
over  the  tracks  of  a  railroad,  constructed  for  the 
convenience  of  public  travel,  in  a  reasonably 
safe  condition. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Alberto  Baldasarl  against  the 
city  of  Denver  for  damages  for  Injuries  re- 
ceived while  crossing  a  viaduct.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
l>eals.     Afflrmed. 

George  0.  Xorris  and  Emerson  J.  Short,  for 
appellant  C.  M.  Kendall,  T.  £.  Waters,  and 
Win  Wylle,  for  appellee. 

BISSELL,  P.  J.  The  failure  of  the  city  of 
Denver  to  maintain  in  a  reasonably  safe  con- 
dition for  the  purposes  of  public  travel  the 
Sixteenth  Street  Viaduct  occasioned  the  acci- 
dent which  Is  the  subject-matter  of  the  pres- 
ent suit,  'niere  is  no  controversy  respecting 
tlie  character  of  the  street,  and  it  is  con- 
ceded that  the  viaduct  was  lawfully  con- 
structed by  the  city,  and  maintained  as  a 
part  of  the  highway.  It  ran  over  the  Platte, 
and  over  the  tracks  with  whleli  the  bot- 
toms bordering  on  that  river  are  filled.  This, 
with  others,  furnished,  practically,  the  only 
f>afe  mode  of  crossing  lietween  Denver  and 
Illglilauds,  and  over  the  great  network  of 
tracks.  The  viaduct  Is  several  hundred  feet 
long,  resting  on  pillars  and  a  framework  of 
wood  and  Iron;  and  the  roadway  was  made 
of  two  layers  of  planking  of  varying  thick- 
ness, laid  on  stringers.  Sixteenth  street  is 
one  of  the  most  wUldy-traveled  streets  In  the 
city;  and,  according  to  the  record  and  pur 
own  observation,  this  viaduct  is  one  of  the 
principal  traveled  ways  between  these  two 
parts  of  Denver.  In  May,  1896,  Baldasarl, 
who  was  a  peddler,  was  driving  a  single 
liorse  and  wagon  over  the  way  to  the  city,  in 
the  tninsactlon  of  his  ordinary  business.  He 
was  rightfully  there,  and  properly  pursuing 
his  even  wny.    At  some  point  on  the  viaduct. 


which  cannot  be  distinctly  designated  by 
words,  Ills  horse  stepped  Into  a  hole  in  the 
viaduct,  caught  one  of  his  hind  feet,  longed 
as  a  horse  naturally  would  when  bis  foot 
was  caught.  Jumped  towards  the  sidewalk, 
overturned  the  buggy,  threw  Baldasarl  out, 
started  to  run,  dragged  him  a  short  way, 
and  he  was  thereby  severely  hurt.  It  would 
be  idle  to  state  the  nature  of  his  Injuries  or 
their  extent.  It  is  enough  to  say  they  were 
regularly  and  sufficiently  alleged,  and  he 
laid  his  ad  damnum  at  $10,100.  The  case 
went  to  trial,  was  submitted  to  a  Jury,  and 
he  had  a  verdict  for  $900.  Judgment  was 
entered,  and  therefrom  the  city  prosecutes  an 
appeal.  The  case  was  not  argued  by  the 
counsel  who  tried  it,  nor  by  those  who  pre- 
pared the  briefs.  Because  of  various  polit- 
ical changes,  different  counsel  represent  the 
city;  and  we  are  quite  at  liberty  to  disregard 
the  major  portion  of  the  printed  argument, 
and  simply  respond  to  the  suggesticms  made 
by  the  present  representatives  on  the  oral 
argument.  They  somewhat  follow  along  the 
same  lines,  but  the  greater  weight  was  pot 
by  the  counsel  on  certain  propositions  which 
we  siiail  consider.  The  case  is  so  signally 
free  from  error  that  we  need  do  little  more 
than  dispose  of  one  or  two  propositions,  to 
determine  the  whole  case. 

The  principal  stress  is  laid  on  the  point 
that  the  complaint  falls  to  state  a  cause  of 
action,  in  that  It  did  not  directly,  or  other- 
wise than  by  inference,  allege  that  the  acci- 
dent resulted  from  the  catching  of  the  horse's 
foot  in  a  hole  In  the  viaduct.  The  city's  rep- 
resentative has  built  up  a  strong  argument 
on  several  cases  which  hold  it  necessary  to 
directly  charge  that  the  injury  came  from  an 
accident  which  was  occasioned  by  the  de- 
fect complained  of.  We  are  quite  ready  to 
concede  this  to  be  the  law  and  the  rule  of 
pleading,  and,  had  the  complaint  been  demur- 
red to.  It  would  possibly  have  been  error  not 
to  sustain  the  demurrer  and  compel  an  amend- 
ment. However  this  may  be,  we  do  not 
believe  the  complaint  is  so  radically  defective 
that  we  are  at  liberty  to  regard  It  as  wholly 
failing  to  state  a  cause  of  action,  and  apply 
the  rule  which  permits  this  suggestion  for 
the  first  time  in  the  appellate  tribunal.  The 
case  was  tried,  without  objection,  on  issue 
Joined,  and  the  evidence  proving  the  accident 
was  introduced  without  objection;  and  since 
the  plaintiff  was  permitted  to  prove  his  case, 
and  we  can  sec  that  what  was  charged  In 
the  complaint  was  really  the  accident  which 
was  established  by  his  proof,  we  do  not  be- 
lieve the  case  should  be  reversed  because  of 
the  Inartlflclallty  of  the  pleading.  The  plead- 
ing was  not  wholly  bad,  nor  did  It  entirely 
fall  to  state  a  cause  of  action.  It  states 
enough  to  permit  the  Inference  that  the  acci- 
dent resulted  from  a  defect  in  the  viaduct, 
and  when,  without  objection,  this  was  fol- 
lowed by  proof  on  which  a  verdict  was  ren- 
dered, we  are  not  at  liberty  to  disturb  the 
Judgment. 
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The  next  proposition'  on  which  the  city 
seems  to  rely  ia  the  allegcU  variance  between 
the  proof  and  the  defect  charged.  In  the 
complaint  It  was  averred  there  was  a  hole  in 
the  Tiaduct,  in  which  the  horse  caught  hie 
foot,  which  occasioned  the  runaway  and 
caused  the  injury.  The  proof  shows  that  It 
was  probably  true,  In  one  sense,  that  there 
was  no  hole  in  the  viaduct.  At  any  rate,  it 
was  not  proven  that  there  was  a  hole  through 
both  series  of  planks.  It  clearly  enough  ap- 
pears there  was  a  hole  in  the  upper  one,  in 
which  the  horse  caught  his  foot,  but  it  is 
quite  possible  the  break  did  not  run  through 
the  lower  layer  of  plank.  Counsel  argues 
that  this  was  not  a  hole,  In  the  sense  In 
which  that  term  is  usually  understood.  We 
are  quite  Indifferent  to  the  discussion,  nor 
do  we  regard  it  material  whether  this  was 
literally  true  or  not  In  the  general  accepta- 
tion of  the  term,  it  was  a  hole  In  the  flooring 
of  greater  or  lees  depth.  Where  the  planking 
on  a  bridge  is  four  inches  thick,  there  might 
be  a  hole  three  inches  deep,  which  would 
catch  a  horse's  foot;  and  yet  it  might  not  be 
a  hole,  in  the  sense  of  a  hole  in  a  grindstone, 
to  put  a  crank  through  to  turn  It.  W^e  can 
conceive  of  a  hole  open  at  ooe  end,  and  with 
a  bottom  to  it.  We  regard  the  criticism  as 
entirely  hypercritical,  when  it  follows  a  trial 
and  a  verdict.  The  supreme  court  so  treated 
it  in  the  case  of  Railroad  Co.  t.  Conway,  8 
Colo.  1,  5  Pac.  142.  In  that  case  it  was 
charged  that  the  fire  was  occasioned  by  rea- 
son of  a  defective  flue.  It  was  proven  that 
there  was  no  flue  at  all;  that  there  was  sim- 
ply a  hole  in  the  roof,  through  which  the  pipe 
ran,  which  set  fire  to  the  roof  because  there 
was  no  flue,  nor  a  thimble  which  corre- 
sponds to  a  floe.  The  supreme  court  did  not 
regard  that  as  a  fatal  variance,  and  it  ought 
not  to  be  regarded  as  fatal  in  this  case,  be- 
cause the  city  made  no  objection  on  that 
ground,  did  not  seek  to  take  advantage  of  it, 
and  compel  an  amendment  of  the  pleading 
and  a  continuance  because  of  the  difference 
between  the  accident  as  charged  In  the  com- 
plaint and  as  proven  by  the  witnesses. 

The  next  proposition  we  shall  not  attempt 
to  wholly  state,  because  it  would  unduly 
extend  the  opinion  to  recite  all  the  various 
instructions  of  which  the  city  complains. 
The  chief  basis  for  their  argument  is  that 
the  court  charged  the  Jury  It  was  the  city's 
duty  to  keep  the  viaduct  in  a  reasonably 
safe  condition.  It  is  true,  as  counsel  con- 
tends, that  the  city  is  only  bound  to  use  rea- 
sonable care  to  keep  its  streets  in  safe  con- 
dition. W^e  concede  the  law,  and  it  was  so 
fclven  to  the  jury  at  the  city's  request;  and 
the  jury  was  therefore  not  unadvised  respect- 
ing the  rule,  as  the  city  now  contends  it  to 
be.  We  do  not  believe  the  court  erred  in 
$dvlng  the  instruction  in  the  form  in  which  it 
did.  A  similar  instruction  has  been  opproved 
by  both  of  the  apiwllate  courts.  In  a  case 
ogainst  the  city,  the  supreme  court  approved 
an  instruction  which  charged  the  jury  that  it 


was  the  duty  of  the  dty  to  maintain  the 
whole  of  the  sidewalk,  at  a  point  where  the 
accident  happened,  in  a  reasonably  safe  con- 
dition for  public  travel,  and  that  the  public 
had  a  right  to  use  the  whole  of  the  walk, 
and  the  right  to  assume  that  the  whole  of  It 
was  reasiMiably  safe  for  public  travel.  City 
of  Denver  v.  Stein,  20  Colo.  125.  53  Pac.  283; 
City  of  Denver  v.  Aaron,  6  Colo.  App.  232,  40 
I'ac.  087.  Even  if  we  concede  It  would  have 
been  wiser  to  leave  it  out,  yet,  when  the 
supreme  court  says  it  Is  not  error  to  give  a 
charge  of  that  sort  in  regard  to  a  sidewalk, 
we  are  not  at  liberty  to  hold  it  error  to  give 
It.  Even  If  the  rule  had  not  been  upheld  by 
the  supreme  court,  it  so  fully  accords  with 
our  judgment  of  the  duty  of  the  city  under 
the  present  circumstances,  that  we  should 
have  ultimately  declared  it.  If  we  had  had  no 
precedent  for  the  purpose.  It  must  be  re- 
membered this  is  not  a  highway  in  one  sense, 
while  in  another  it  is.  The  accident  happen- 
ed on  a  viaduct,  which  is  a  structure  in  the 
air,  on  suiH>ort8,  which  may  run  over  a  draw, 
gulch,  river,  or  an  arroyo,  and  for  the  con- 
venience of  public  travel  in  communicating 
between  two  points.  While  it  Is  a  part  of 
the  highway,  it  is  an  Independent  structure, 
put  there  for  convenience  and  safety,  and  for 
the  use  of  the  people.  Where  a  city  builds  a 
viaduct  for  such  purposes,  it  assumes  the 
same  obligation  that  it  does  when  It  con- 
structs a  bridge  and  maintains  it  for  public 
travel.  It  is  bound  to  keep  the  bridge  in  a 
reasonably  safe  condition  for  the  use  of  the 
public  It  is  bound  to  keep  the  floor  of  it  in 
that  condition  from  end  to  end,  and  when 
a  man  drives  onto  one  end  of  It,  to  go  to  the 
other,  he  has  a  right  to  assume  that  the 
whole  way,  whether  over  the  bridge  or  over 
the  viaduct,  is  in  a  reasonably  safe  condition 
for  his  use  and  travel.  It  clearly  appears 
that  this  was  a  much-traveled  way,  used  by 
a  large  number  of  people,  and  it  was  quite 
comiKtent  and  legitimate  for  the  plaintlCC  to 
show  the  general  condition  of  the  structure, 
that  therefrom  the  Jury  might  determine 
whether  it  was  kept  in  the  condition  requir- 
ed by  the  law,  and  whether,  presumably, 
the  dty  had  notice  of  defects  in  it,  if  there 
was  no  proof  that  the  city  had  knowledge 
of  this  defect,  or  of  the  particular  hole  into 
which  the  plaintiff's  horse  fell,  or  in  which 
he  caught  his  foot.  The  evidence  seems  to 
have  gone  in  without  objection,  and,  so  far 
as  we  can  see,  was  entirely  legitimate  and 
proper. 

Another  point  on  which  the  city  relies  re- 
gards the  permanent  injiury  sustained  by  the 
plalutifF,  to  which  he  testified.  We  do  not 
conclude  the  point  to  be  well  taken,  because, 
even  though  the  complaint  did  not  aptly 
charge  it,  it  does  substantially  aver  a  per- 
manrut  injury,  and  the  sufficiency  of  the  com- 
plaint in  that  respect  was  not  challenged  by 
demurrer,  but  the  proof  was  rect'Ived  without 
olijecllon;  and,  when  It  is  followed  by  a 
verdict  in  a  sum  which  Is  evidently  not  un- 
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reasonable,  we  do  not  tblnk  tbe  Judgment 
ougbt  to  be  disturbed. 

We  have  considered  the  various  points 
■which  were  urged  at  the  argument,  and  tbe 
principal  ones  suggested  In  the  briefs;  and 
having  disposed  of  all  those  errors,  which 
could  in  any  event  be  regarded  as  material, 
adversely  to  tbe  city's  contention,  we  must 
necessarily  affirm  the  Judgment,  which  Is 
accordingly  done.    Affirmed. 


WITCIIEH   V.   GIBSON   et   al. 
(Court  of  Appeals  of  Colorado.    May  14,  1900.) 

AUTHORITY     OF     AGENT  —  ACQUIESCENCE     OP 

PRINCIPAL— ACCEPTANCE   OF   BENEFITS 

—EVIDB.VCE:— OBJECTIONS   WAIVED. 

1.  Defendant  owned  a  lumber  yard,  and  pla- 
ced an  agent  in  cbar^  thereof,  wilh  general  in- 
structions to  sell  the  lumber.  The  agent  pur- 
chased lumber  on  credit  for  over  a  year,  and  de- 
fendant knew  of  such  purchases,  but  did  not 
object  thereto.  The  plaintiff  sold  lumber  to  the 
agent  at  various  times  for  a  numticr  of  months, 
the  early  bills  being  paid.  HcJd,  that  the  defend- 
ant was  liable  for  the  lumber  so  purchased  by 
the   agent. 

2.  Where  an  agent  purchased  lumber  of  plain- 
tiff on  credit,  and  bis  principal  included  the  lum- 
ber so  received  in  a  mortgage  made  to  a  third 
person  to  secure  certain  indebtedness,  and  tiie 
lumber  was  sold  under  the  mortgage,  and  the 
surplus  over  the  indebtedness  was  received  by 
the  prineiiial,  he  cannot  defeat  the  claim  of 
plaintiff  on  the  ground  that  the  agent  was  not 
authorized  to  purchase  the  lumber. 

3.  An  owner  placed  an  agent  in  charge  of  a 
lumber  busiuetu,  with  general  instructions  to 
sell  the  lumber,  and  nothing  was  said  about 
buying.  The  agent  bought  lumber  on  credit,  and 
opened  up  a  set  of  books,  to  which  the  principal 
had  access,  showing  such  purchases,  and  from 
time  to  time  gave  correct  reix)rts  of  the  business, 
showing  tbe  creiiit  purclia^-s.  The  business  con- 
tinued for  18  months.  There  was  conHieting 
testimony  to  the  effect  that  tbe  principal  at  one 
time  ordered  the  agent  to  stop  buying  on  time, 
but  such  purchases  were  continued  with  his 
knowledge,  and  without  objection.  Held  suffi- 
cient to  show  that  the  agent  was  authorized  to 
bind  his  principal  for  lumber  purchased  on  time. 

A.  A  |»irty  cannot  object  that  there  was  not 
suflicieiu  proof  to  warrnnt  the  submission  of  a 
question  to  the  jury,  when  he  had  rc(iucsted 
submission  of  such  question. 

.\ppe.al  from  district  court,  Fremont  coun- 
ty. 

Action  by  D.  E.  Oibson  and  another 
against  .lobn  K.  Witclier  to  recover  for  lum- 
ber sold  and  delivered  to  an  agent  of  defend- 
ant. From  a  Judgment  in  favor  of  plaintiffs, 
and  an  order  overruling  a  motion  for  a  new 
trial,  defendant  appeals.    Affirmed. 

A  somewhat  full  and  accurate  statement  of 
the  proof,  given  both  as  a  naked  statement 
and  as  an  argumentative  narration  of  what 
was  done  by  the  parties,  will  partially  serve 
to  decide  tbe  case,  and  leave  only  a  brief 
discussion  of  tbe  law  necessary,  to  fully  de- 
termine It:  In  tbe  spring  of  1893  the  ai)pel- 
lant,  Witcher,  as  owner,  was  running  some 
sawmills  and  carrying  on  a  lumber  business 
In  Cripple  Creek.    lu  May  the  management 


of  the  Cripple  Creek  bnsiness  was  changed, 
and  one  Lefler  was  put  In  charge.  From 
that  date  he  had  the  sole  and  exclusive  man- 
agement of  the  business,  handling  the  lum- 
ber whlcb  was  sawed,  and  buying  other  ma- 
terial. In  tbe  shape  of  Mexican  and  Eastern 
lumber  and  manufactured  products,  which 
was  necessary  to  tbe  conduct  of  a  lumber 
business.  None  of  tbe  stuff,  other  than  the 
native  lumber,  was  manufactured  by  Witch- 
er. Tbe  business  became  quite  extensive. 
From  a  few  hundred  dollars  a  month.  It  de- 
veloped until  at  one  time  the  yard  transac- 
tions amounted  to  $20,000  a  month.  Since 
the  defense  waa  tbe  want  of  authority  to 
buy  the  material  sued  for,  we  must  state  the 
terms  of  the  appointment,  and  the  subse- 
quent history  of  the  business.  When  Lefler 
was  hired,  he  was  sent  down  with  only  these 
instructions:  "To  go  down  there  and  run 
that  yard,  sell  lumber,  and  get  money." 
This  was  all  that  Witcher  said  to  bim,  ac- 
cording to  Lefler's  testimony,  and  respecting 
It  there  was  no  substantial  dispute.  He  con- 
cedes that  Lefler  was  put  In  charge  without 
definite  Instructions,  save,  as  he  says,  that 
he  was  instructed  not  to  buy  on  credit  This 
I^efler  denies,  and  tbe  circumstances  very 
thoroughly  support  Lefler's  version  of  the 
appointment  and  his  conduct  of  the  busi- 
ness. When  he  went  there,  there  was  less 
than  $30  In  cash  on  hand,  some  $1,400  worth 
of  stock,  and  about  that  amount  of  excess  of 
bills  receivable  over  bills  payable.  Lefler 
commenced  In  June.  From  that  time  on  un- 
til the  sale.  In  October,  189«,  he  ran  the  con- 
cern without  Interference  or  any  apparent 
direction  from  Witcher.  During  these  18 
months  be  bought  large  qtiantities  of  East- 
ern and  Mexican  lumber  and  manufactured 
material.  He  Iwugbt  It  not  only  of  men  do- 
ing business  in  Crii>ple  Creek,  and  running 
similar  yards,  but  from  many  wholesale 
dealers  In  Denver  and  other  points  In  Colo- 
rado. It  rarely  happened  that  he  bought  the 
materials  for  cash.  In  fact,  such  was  not 
the  custom  of  lumber  dealers,  but  all  raw 
material  and  manufactured  products  were 
sold  by  tbe  wholesalers  on  time,  witn  month- 
ly settlements,  as  the  parties  might  agree. 
This  was  and  is  tiie  usual  course  of  the 
trade.  Lefler  opened  a  set  of  books.  They 
showed  the  cash  received  and  paid  out,  the 
ninterlal  bought  and  sold,  and  the  debits  and 
credits.  What  tbe  concern  owed  different 
parties  for  lumber  on  products,  and  what 
different  persons  owed  them  on  purchases, 
fully  appeared.  The  books  were  oi)en  to 
Witcher,  and  the  evldenw!  shows  (at  least, 
there  Is  enough  proof  from  which  the  Jury 
might  rightfully  and  reasonably  conclude) 
that  Witcher  was  thereby  advised  of  Lef- 
ler's course  and  methods.  From  time  to 
time  statements  were  taken  from  the  books, 
furnished  to  Witcher,  showing  the  condition 
of  alfairs,  and,  presumably  (and  tne  evidence 
warrants  tbe  inference),  the  profit  and  loss 
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account  Every  6  montbs  a  full  statement 
after  inventory  was  prepared  and  given  to 
Wltcher.  These  statements  showed  stock  on 
hand,  bills  payable  and  receivable,  and  the 
net  result  of  the  business.  It  is  therefore 
assumed,  and  the  proof  demonstrates  it,  that 
Wltcher  had  full  knowledge  of  the  way  In 
which  the  business  was  done,  and  of  the  fact 
that  all  or  nearly  all  of  the  purchases  were 
made  on  credit,  and  settled  either  monthly 
or  otherwise.  To  these  proceedings  and  to 
this  conduct  Wltcher  made  no  objection,  un- 
less, as  we  concede,  as  he  says,  he  did  at  one 
time  in  1890,  when  he  borrowed  $1,300,  and 
at  another  some  $2,700  and  furnished  it  to 
I^fler  to  enable  him  to  pay  for  stock  which 
he  bad  bought.  The  note  went  to  the  bank, 
and  thereon  Lefler  paid  interest  Whether 
be  ultimately  paid  the  note,  or  Wltcher  paid 
it,  we  do  not  know.  The  order  to  Lefler  to 
buy  no  more  on  credit  is  disputed.  What 
the  Jury  found,  otherwise  than  from  the 
circumstance  that  they  rendered  a  general 
verdict  for  the  plaintlCFs,  we  cannot  ascer- 
tain. We  conclude  the  fact  was  not  estab- 
lished, because  thereafter  the  business  con- 
tinued and  purchases  were  made  on  credit 
and  charged  on  the  books,  to  the  knowledge 
of  Wltcher,  who  subsequently  made  no  pro- 
test, and  in  no  manner  sought  to  change  this 
method.  During  all  this  time  the  lumber 
and  manufactured  products  which  were  pur- 
chased were  paid  for  by  checks  drawn  on 
the  bank  in  the  name  of  the  J.  R.  Wltcher 
Lumber  Company,  per  Lefler,  or  per  L.,  as 
the  case  might  be;  and  the  check  book  was 
prodnced,  showing  an  account  was  kept  in 
the  bank  separate  from  Witcher's  personal 
account,  and  it  apitears  that  he  drew  checks 
in  the  name  of  the  lumber  company.  For 
some  9  or  10  months  prior  to  the  sale  the 
Oibson  Luml)er  Company  had  considerable 
<1ealings  with  the  Wltcher  Lumber  Company. 
Stocks  of  particular  sizes  or  sorts  of  lumber 
would  need  replenishment,  and  it  was  the 
custom  of  the  dealers  to  buy  and  sell  from 
each  other,  either  to  fill  up  stock,  or  to  en- 
able them  to  fill  orders.  The  custom  seems 
to  have  been  to  order  one  from  the  other, 
and  at  the  end  of  the  month  fui-nish  a  state- 
ment and  the  debtor  in  the  mutual  transac- 
tions would  settle  by  check.  This  went  on 
for  that  period  between  these  parties,  and 
each  month  they  had  ti'ansnctions  of  pur- 
chase and  sale,  though  they  were  treated 
like  similar  transactions  between  persons 
not  in  the  business,  save  as  to  the  question 
of  price.  The  J.  K.  Witclier  Lumber  Com- 
pany was  generally  indebted  to  the  Gibson 
Lumber  Company,  and  gave  them  9  or  10 
checks  in  the  settlement  of  monthly  ac- 
counts. In  Octol)er  the  Gibson  Company 
sold  the  Wltcher  Company  some  $427.24 
worth  of  lumber.  It  seemed  to  be  inconven- 
ient to  settle  at  the  usual  time,  and  it  was 
agreed  between  Gibson  and  Lefler  that  the 
lumber  should  be  paid  for  on  the  Ist  of  Jan- 
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nary  following,  and  he  accepted  a  draft  for 
the  money,  payable  at  that  date.  Intermedi- 
ate to  the  date  of  the  sale  and  the  maturity 
of  the  debt  the  Wltcher  Lumber  Company 
became  embarrassed.  There  was  a  descent 
on  him  by  some  of  his  Denver  creditors,  the 
Chicago  Lumber  Company  having  become 
apparently  the  owner  of  various  claims  by 
assignment  of  divers  of  his  creditors;  and 
that  company  attempted  to  force  a  settle- 
ment with  Wltcher  about  the  middle  of  De- 
cember, 1896.  Realizing  his  inability  to  pay. 
and  seeking  to  comply  with  their  demands, 
and  get  out  of  his  troubles  the  best  he  could, 
he  gave  that  concern  a  mortgage  for  up- 
ward of  $12,000  on  his  yard  and  stock,  some 
$20,000  worth  of  bills  receivable,  and  possi- 
bly on  a  very  considerable  amount  of  sawed 
and  native  lumber  at  some  or  all  of  his  va- 
rious mills.  That  company  went  into  posses- 
sion, remained  in  possession  for  three  or 
four  months  through  Bardwell,  the  mortga- 
gee, and  representative  of  the  Chicago  Lum- 
ber Company,  who  liquidated  the  claims 
which  he  had  secured,  and  then  turned  back 
to  Wltcher  some  $20,000  worth  of  bills  re- 
ceivable and  $0,000  or  $7,000  worth  of  stock. 
At  the  time  of  the  mortgage  there  was  some 
dispute  as  to  what  accounts  should  be  secur- 
ed. Bardwell,  on  indifferent  person,  testi- 
fied that  Wltcher  Insisted  that  various  ac- 
counts, other  than  those  of  which  he  was 
the  assignee,  should  ue  included,  and  among 
them  the  Gibson  account  Bardwell  testi- 
fied that  Wltcher  admitted  he  owed  that 
claim,  and  wanted  to  pay  it,  and  intended  to 
pay  it,  but  did  not  have  the  money,  as  he 
needed  what  he  had  to  pay  his  teamsters. 
This  acknowledgment  of  the  debt  and  prom- 
ise to  pay  Is  measurably  disputed  by  Wltch- 
er, but  the  preponderance  of  the  testimony 
undoubtedly  is  that  he  admitted  the  debt 
and  agreed  to  pay  it  and  conceded  it  was  a 
just  claim.  At  all  events,  the  jury  so  con- 
cluded. This  was  the  only  evidence  of  rati- 
fication. There  was  no  evidence  that  Wltch- 
er made  his  statement  with  exact  and  full 
knowledge  of  the  situation,  otherwise  than 
as  he  was  advised  by  his  own  books,  and 
the  possession  of  the  knowledge  it  may  be 
assumed  he  had  from  the  admission  that  the 
debt  was  due,  and  his  request  that  It  should 
be  included  in  the  security  which  he  gave 
the  Chicago  Lumber  Company.  It  may  be 
well  to  note  that  some  of  the  sales  to  Lefler 
by  the  Chicago  Lumber  Company  were  made 
when  Wltcher  was  present  This  simply 
goes  to  show  that  Wltcher  must  have  had 
knowledge  of  the  course  of  business,  and  of 
what  Lefler  did.  When  the  claim  was  not 
paid,  the  Gibsons  insisted  on  payment  and 
sent  a  note  for  him  to  sign.  Wltcher  did  not 
object  to  the  claim,  nor  did  he  dispute  the 
debt,  or  assert  that  Lefler  had  no  right  to 
contract  it  On  this  testimony  the  case  went 
to  the  jury,  who  promptly  found  a  verdict 
for  the  plaintiff  for  the  amount  claime*!, 
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■with  interest  from  the  proper  date.  After  a 
motion  for  new  trial  was  overruled,  Wltcher 
prosecuted  this  appeal  from  the  judgment. 

Waldo  &  Dawson,  for  appellant  Samuel 
P.  Dale,  for  appellees. 

BISSELIi,  P.  J.  (after  stating  the  facts). 
On  thte  basis  of  fact  the  appellant  has  con- 
structed a  virile  and  jwrsuasive  argument  to 
support  his  contention  that,  where  one  would 
hold  a  principal  for  the  acts  of  an  alleged 
agent,  he  must  either  show  an  express  au- 
thority delegated  to  the  representative,  or  a 
course  of  conduct,  pursued  along  the  lines  of 
the  due  course  of  the  particular  business  car- 
ried on,  to  the  knowledge  and  with  the  real 
or  apparent  consent  of  the  principal,  which 
will  estop  him  to  deny  an  original  grant  of 
power.  If  this  caje  Is  to  be  brought  within 
the  latter  principle,  he  who  thus  deals  with 
an  agent  is  as  much  bound  as  In  the  first  case 
to  inquire  about  the  agent's  authority;  and  if 
he  thereby  learns,  or  by  such  InTestigation 
might  hare  found  out,  the  actual  limits  of  the 
agent's  power,  he  may  not  insist  that  the  au- 
thority was  apparently  possessed,  and  on  that 
theory  hold  the  principal  for  what  the  agent 
has  done,  when  in  fact  he  bad  no  real  right 
to  act  I  agree  in  the  main  with  this  law, 
and  concede  that  he  whose  cause  of  action 
grows  out  of  an  agent's  acts  must  either  prove 
an  actual  power  delegated,  or  one  which  may 
be  legitimately  Inferred  from  what  was  done, 
and  that  the  plaintiff  may  not  sit  Idly  by, 
make  no  inquiry,  and  then  hold  the  principal, 
on  the  theory  of  an  estoppel,  without  proof  of 
a  course  of  dealing  with  himself  so  long  con- 
tinued as  to  beget  a  legitimate  reliance  on  the 
apparent  possession  of  authority.  To  one  or 
the  other  end  must  the  case  be  worked  out 
if  the  plaintiff  Is  to  recover.  The  trouble  with 
the  present  case  is,  the  proof  does  not  wholly 
bring  it  within  the  principle  of  equitable  es- 
toppel, nor  yet  fully  establish  an  actual  orig- 
inal grant  of  power.  Yet,  taken  altogether, 
the  evidence  fairly  establishes,  not  only  a 
power  given  when  the  agency  was  created, 
but  one  subsequently  granted,  or  which  may 
be  fairly  and  legitimately  inferred  as  granted 
from  what  the  principal  afterwards  did,  or 
knowingly  permitted  the  agent  to  do,  in  the 
conduct  of  the  business.  The  many  transac- 
tions between  the  Gibson  Lumber  Company 
and  the  J.  R.  Wltcher  Lumber  Company, 
even  without  the  Inqnlries  ordinarily  requi- 
site, permit  the  application  of  this  principle 
of  estoppel,  and  permit  the  plaintiff  to  insist 
that  Wltcher  may  not  deny  the  agency, 
though  the  Gibson  Company  may  have  been 
negligent  and  careless  in  falling  to  ascertain 
whether  the  agent  had  authority  when  they 
begun  their  dealings.  This  comes  from  the 
culpable  negligence  of  Wltcher  in  the  con- 
duct of  his  business,— a  negligence  so  marked 
that  it  far  exceetls  the  culpa  levissima  which 
may  appear,  and  yet  the  principal  be  excused 


because  the  plalntlfTs  negligence  proximately 
contributed  to  the  loss.  On  either  theory, 
the  verdict  is  supported  by  the  proof,  as  we 
sball  attempt  to  demonstrate.  We  do  not  be- 
lieve the  appellant  can  insist  that  the  negli- 
gence of  the  Gibson  Lumber  Company  proxi- 
mately contributed  to  the  loss.  It  Is  the  ab- 
sence of  this  proof  which  prevents  the  appli- 
cation of  the  doctrine  of  the  Alabama  case 
on  which  counsel  so  much  rely.  Wheeler  v. 
McGulre,  86  Ala.  396,  6  South.  190,  2  L.  R.  A. 
808.  The  theory  Is  right  Under  the  law  of 
agency,  it  is,  and  it  has  always  been,  true  that 
a  principal  who  so  negligently  conducts  his 
affairs  as  to  lead  third  persons  to  reasonably 
suppose  the  agent  has  authority  may  not  dis- 
pute the  possession  of  the  power.  As  an  inci- 
dental part  of  this  principle.  It  is  undoubtedly 
likewise  true,  as  has  already  been  suggested, 
that  the  person  who  deals  with  the  agent  and 
would  rely  on  the  agent's  apparent  authority, 
must  not  act  negligently,  and  must  use  rea- 
sonable means  to  ascertain  whether  the  pow- 
er is  possessed.  The  trouble  with  the  appli- 
cation of  that  principle  or  of  the  modification 
of  it  in  the  present  salt  Is  that  although  the 
Gibson  Lumber  Company  may  have  been  neg- 
ligent in  not  inquiring  in  the  first  instance, 
the  long  course  of  dealing  which  the  parties 
had,  one  with  the  other,  extending  over  a 
period  of  months,  culminating  in  the  particu- 
lar sale  which  is  the  cause  of  action,  forbids 
the  use  of  the  doctrine.  It  is  quite  possible 
that  had  the  sale  been  the  first  and  only 
transaction  between  the  parties.  It  might  well 
have  been  said  that  the  plaintiffs  were  negli- 
gent in  falling  to  find  out  before  they  sold 
goods  on  credit  to  Lefler,  that  he  had  an- 
thortty  to  boy.  The  tronble  is,  not  only  did 
he  buy  once,  but  for  months  they  sold  him 
on  credit  with  Wltcher's  probable  actual 
knowledge.  In  any  event,  he  is  charged  with 
knowledge,  from  the  appearance  of  the  trans- 
action on  the  books,  and  his  failure  to  object. 
Permitting  this  course  of  dealing,  it  begot  a 
confidence  in  the  Gibson  Lumber  Company, 
and  they  had  a  right  to  rely  on  this  apparent 
authority,  and  Wltcher  cannot  escape  the  ob- 
ligation. It  is  always  Incumbent  on  a  plain- 
tiff to  conduct  his  business  with  care.  He  is 
not  bound  to  watch  his  agent  nor  bound  to  be 
constantly  on  the  lookout  to  see  that  he  Is  not 
cheated.  But  he  Is  certainly  obligated  to  keep 
himself  advised  of  the  course  of  his  business, 
and  to  know  whetlier  his  agent  Is  using  the 
specific  authority  which  is  granted  him,  and. 
If  he  Is  not,  to  advise  the  parties  with  wb<»n 
he  is  dealing  to  no  longer  transact  such  busi- 
ness with  him.  It  Is  a  general  principle  that 
the  principal  is  bound  to  know  what  his  agent 
does,  when  the  transactions  are  entered  on  his 
books,  open  to  his  inspection,  exhibited  to  him 
by  statements  furnished  by  the  agent  es- 
pecially where  the  profits  go  into  his  pocket. 
The  law  of  notice  Is  broad,  and  slight  evi- 
dence, under  snch  circumstances.  Is  enough  to 
charge  him.    The  Little  Pittsburg  Con.  Min. 
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Co.  ▼.  Uttle  Chief  Con.  MIn.  Co.,  11  Colo.  236, 
17  Pac  760;  Heinz  v.  Bank,  9  Colo.  App.  31, 
47  Pac.  403.  It  is  equally  true,  as  this  court 
has  many  times  decided,  that  a  principal  may 
not  attack  the  provisions  of  a  contract,  and  re- 
ject In  part  and  at  his  pleasure  what  the  agent 
has  done,  when  he  has  received  an  unques- 
tioned benefit.  Ordinary  business  principles 
and  common  honesty  forbid  a  principal  to  keep 
the  product  and  refuse  to  pay,  even  if  the 
agent  had  no  authority  to  buy.  This  is,  and 
always  has  been,  the  law,  and  there  is  enough 
la  this  case  to  warrant  Its  application.  Drug 
Co.  T.  Lyneman,  10  Colo.  App.  249,  50  Pac. 
736;  Sartwell  v.  Frost,  122  Mass.  184;  Mc- 
Dowell y.  McKenzle,  65  6a.  630;  Bice  v. 
Hover,  2  Colo.  App.  172,  29  Pac.  1042;  John- 
son V.  Hallway  Co.,  116  N.  C.  920,  21  S.  E.  28. 
The  case  seems  to  us  to  be  brought  clearly 
within  this  principle,  which  will  be  taken  as  a 
modification  of  the  first,  or  as  a  part  of  It,  and 
an  exception  to  it,  and  serves  to  determine  the 
rights  of  the  parties.  In  this  case  the  lumber 
was  sold  by  the  Gibson  Lumber  Company  to 
Witcher  through  Lefler,  who  was  carrying  on 
the  business  as  his  agent.  He  got  the  lumber. 
It  was  there  when  he  mortgaged  the  stock  in 
trade  and  bills  receivable  to  pay  his  debts. 
Bardwell  got  it,  as  mortgagee.  It  was  used 
for  Wltcher's  benefit,  as  whatever  of  the  stock 
was  not  sold,  or  whatever  bills  were  not  col- 
lected and  necessary  to  the  liquidation  of 
these  consolidated  claims,  went  back  to  him. 
He  never  attempted  to  alter  the  Gibsons' 
status,  return  the  goods,  or  In  any  manner 
alter  their  situation;  seeming  to  rely  wholly 
on  the  theory  that  the  agent  had  no  authority 
to  buy.  He  put  the  proceeds  in  bis  pocket, 
and  relied  on  the  want  of  power.  Under  the 
circumstances,  we  do  not  deem  It  right 

Regardless,  however,  of  all  this  discus- 
sion, and  of  these  principles  which  we  have 
examined  and  stated  more  to  answer  the  ar- 
gument of  counsel,  and  for  their  satisfaction, 
and  not  because  It  Is  vital  to  the  decision, 
we  believe,  on  the  record,  that  the  evidence 
conclusively  shows  that  Lefler  had  actual  au- 
thority from  Witcher  to  buy  on  credit  It  is 
quite  immaterial  whether  we  believe  Witch- 
er, who  stated  that  he  told  Lefler  originally 
that  he  must  buy  only  for  cash,  and  imma- 
terial whether  we  believe  him  when  he  fur- 
ther states  that  subsequently,  and  in  1896,  he 
told  him  not  to  buy  on  credit  It  remains 
true  that  an  actual  authority  to  buy  on  cred- 
it is  the  only  legitimate  inference  which 
may  be  drawn  from  the  testimony.  We 
must  hold,  on  the  proof,  that  Witcher  did 
give  Lefler  this  authority.  If  he  instructed 
him  otherwise  at  the  commencement  that 
Instruction  was  withdrawn,  and  we  must  as- 
sume from  the  subsequent  course  of  business 
that  Letier  was  given  actual  authority,  as 
an  agent,  to  buy  goods  on  credit.  Prom  the 
time  Lefler  took  charge  of  tlie  business  up 
to  the  date  of  sale.  In  October,  ISOO,  he  con- 
tinuaUy  bought  goods,  lumber  of  all  descrip- 


tions, and  manufactured  products,  from  va- 
rious dealers  on  credit  debited  the  lumber 
company  with  the  accounts,  and.  of  course, 
credited  the  company  with  the  payments 
when  they  were  made.  All  these  transac- 
tions were  entered  on  Wltcher's  books.  From 
time  to  time  statements  were  furnished  him, 
showing  the  history  of  the  business,  the 
debts  and  liabilities  of  the  company,  and  Its 
assets,  consisting  of  stock  on  hand,  bills  pay- 
able, etc.  These  books  and  these  statements 
thoroughly  and  fully  advised  him  of  what 
Lefler  had  done  and  was  doing.  He  made 
no  protest  permitted  the  agent  to  continue, 
and,  even  though  he  may  have  said  when 
he  borrowed  the  $2,700  that  Lefler  must  no 
longer  do  a  credit  business.  It  still  appears 
there  was  no  variation  in  the  course  of  busi- 
ness, but  from  thenceforward,  as  before,  the 
agent  constantly  bought  goods  on  credit  to> 
Wltcher's  knowledge.  We  therefore  conclude 
that  the  preponderance  of  evidence  Is  with 
the  appellees,  and  Witcher  was  unable  to 
establish  to  the  satisfaction  of  the  Jury  that 
he  originally  gave  the  Instruction,  or,  if  he 
subsequently  gave  It  that  he  had  withdrawn 
It  From  this  course  of  business,  so  long 
continued,  so  universal,  to  which  there  were 
no  exceptions,  the  law  will  attach,  as  against 
Witcher,  a  conclusive  presumption  of  a  sub- 
sequent grant  of  authority  to  the  agent  to 
buy  on  credit,  whatever  may  have  been  his 
original  Instructions,  or  whatever  may  have 
been  his  original  delegation  of  power.  We 
therefore  conclude,  notwithstanding  the  ar- 
gument of  the  appellant  that  the  appellees 
maintained  the  burden  which  the  law  put  on 
them.  They  proved  facts  which  established 
an  agency,  with  full  authority  to  buy  on 
credit  They  likewise  proved  facts  and  a 
course  of  dealing  between  the  parties,  and 
such  negligence  on  the  part  of  Witcher,  that 
he  Is  now,  as  against  them,  estopped  to  deny 
that  Lefler  had  authority  to  buy  on  credit 
He  must  therefore  pay  the  debt  which  his 
agent  contracted  under  an  authority  legally 
presumed  to  have  been  g^'anted,  on  an  ap- 
parent authority  exercised  in  the  usual 
course  of  that  particular  business,  to  the 
knowledge  of  the  Gibsons,  and  on  which  they 
had  a  right  to  rely.  On  this  branch  of  the 
case,  therefore,  we  conclude  that  Judgment 
was  properly  entered. 

There  is  another  point  insisted  on  by  coun- 
sel for  the  appellant  which  they  claim  is 
enough  to  compel  us  to  reverse  the  Judg- 
ment The  point  is  that  there  was  no  sufii- 
clent  proof  of  the  ratification  of  Lefler's  acts 
as  agent  to  wan-ant  the  submission  of  the 
question  to  the  Jury,  whether,  as  a  matter 
of  fact,  Witcher  had  ratified  the  purchase. 
We  are  quite  ready  to  concede  the  force  and 
the  difficulty  of  the  position.  It  is  common 
law  that  the  ratification  of  an  agent's  acts  is 
as  eCtectual  to  bind  the  principal  as  though 
the  act  had  been  done  under  an  authority 
duly  granted,  whether  In  writing  or  by  parol. 
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It  is  likewise  true,  as  a  general  proposition, 
that  It  Is  the  duty  of  the  principal  to  repudi- 
ate a  transaction  If  he  does  not  acquiesce  in 
it.  Counsel  place  great  reliance  on  the  state- 
ment of  the  supreme  court  that,  "if  he  fail 
to  do  80  witliin  a  reasonable  time  after  no- 
tice, the  jury  may  draw  an  Inference  of  rati- 
fication, but  no  estoppel  is  created  if  the  un- 
authorlssed  transactlou  Is  complete  before 
knowledge  of  it  reaches  the  alleged  princi- 
pal, and  the  status  of  the  parties  would  not 
be  changed  by  the  failure  to  approve  or  dis- 
approve within  a  reasonable  time."  Breed  v. 
Bank,  4  Colo.  507.  The  principle  is  not  ap- 
plicable. The  transaction  was  not  complete 
when  Wltcher  was  first  charged  with  knowl- 
edge of  it.  The  goods  were  bought  in  Octo- 
ber, They  were  charged  on  the  books 
against  the  Wltcher  Lumber  Company,  pay- 
able on  the  1st  of  January  following.  The 
goods  were  delivered,  and  remained  In  the 
yard  imtll  the  middle  of  December.  Pre- 
sumably, all  this  was  with  his  knowledge; 
and,  having  tliis  knowledge,  he  was  bound 
to  repudiate  it,  If  he  would  set  up  the  want 
of  authority.  The  transaction  was  not  com- 
plete when  the  law  presumes  he  knew  it,  al- 
though it  was  complete  at  the  time  of  the  as- 
serted ratification.  Tlie  evidence  of  this  rati- 
fication is  found  wholly  within  the  state- 
ments made  by  Bardwell  and  Lefler,  or  at 
the  time  the  mortgage  was  given.  At  that 
time  Wltcher  Insisted,  as  these  witnesses 
assert,  that  the  Gibson  claim  should  be  se- 
cured by  the  mortgage.  He  admitted  that 
the  amount  was  due,  and  also  that  he  intend- 
ed to  pay  it,  but  said  that  he  needed  all  ills 
Immediate  money  to  pay  his  teamsters.  The 
appellant  has  constructed  an  argument  on 
this  basis  of  fact:  That  there  must  be 
knowledge  of  all  material  facts  and  circum- 
stances, as  an  essential  clement  of  a  ratifi- 
cation. If  this  knowledge  be  not  apparent, 
the  principal  will  not  be  l)ouud.  On  the 
other  hand.  If  he  had  given  his  assent  in 
Ignorance  of  the  facts,  he  maj%  on  being  ad- 
vised, disavow.  We  have  no  dispxjte  with 
this  law.  The  authorities  are  clear  on  it. 
It  Is  only  a  question  of  argumentative  deter- 
mination whether  the  case  is  brought  within 
their  purview.  AVe  do  not  intend  to  enter 
this  disputed  field,  nor  attempt  by  analysis 
and  statement  of  facts  to  determine  whether 
a  case  has  been  made  by  the  proof  which  will 
bring  It  exactly  within  these  general  doc- 
trines. It  is  wholly  unnecessary.  An  in- 
struction which  the  court  gave  furnishes  the 
only  basis  of  the  appellant's  argument.  It  is 
Insisted  that  the  court  ought  not  to  have 
given  the  instruction,  becaxise  there  was  no 
evidence  to  justify  It.  It  is  Insisted  that,  the 
case  being  wanting  in  proof  essential  to 
show  a  ratification,  the  court  erred  in  leav- 
ing that  question  to  the  jury;  contending, 
therefore,  that  an  instruction  given  without 
evidence  to  warrant  It  is  liable  to  mislead 
the  jury,  and  works  harm.  Even  though  we 
concede  all  these  principles  to  the  fullest  ex- 


tent claimed,  we  still  should  not  be  permit- 
ted to  reverse  the  case.  The  trouble  Is  that 
the  appellant  Is  In  no  condition  to  insist  that 
it  was  error  to  give  that  Instruction.  This 
is  not  true,  because  he  failed  to  take  an  ex- 
ception which  he  preserved.  It  is  not  be- 
cause his  proposition  is  without  basis.  It  la 
not  because  it  is  doubtful  whether  the  court 
ought  to  have  given  it,  under  the  proof. 
The  whole  difficulty  proceeds  from  the  cir- 
cumstance that  the  appellant  himself  asked 
it  It  is  always  true  that,  where  an  appel- 
lant asks  an  instruction  which  the  court 
gives,  he  may  not  thereafter  Insist  that  the 
court  erred.  As  we  look  at  this  record,  the 
appellant  is  in  that  precise  situation.  It  Is 
quite  true  that  the  court  did  not  give  the  In- 
structions as  the  appellant  asked  them.  The 
Instructions  which  the  appellant  asked  were 
all  refused,  and  yet  the  court  gave  Instruc- 
tions upon  that  precise  proposition,  and  in 
the  language  used  by  the  appellant  in  the 
Instructions  which  he  requested.  In  other 
words,  the  appellant  asked  an  Instruction 
<and  we  omit  all  that  preceded  the  clause)  to 
the  effect  that  Wltcher  could  in  no  manner 
be  held  liable  unless  the  agent  had  authority 
to  buy,  unless  the  jury  believed  from  the 
evidence  that  since  the  date  of  the  sale  he 
had  by  some  means  ratified  the  purchase; 
and,  before  he  can  be  held  to  have  ratified 
the  act.  It  miist  be  shown  by  the  evidence 
that  he  was  familiar  with  all  the  circumstan- 
ces surrounding  the  act  at  the  time  of  the 
ratification  claimed.  This  was  what  the  ap- 
pellant asked.  The  court  almost  literally 
followed  that  language  in  instructing  the 
jury.  While  it  left  out  the  antecedent  part 
of  the  Instruction,  some  of  which  was  right, 
and  some  of  which  was  wrong,  yet  on  this 
proposition  it  heeded  the  appellant's  request. 
We  are  wholly  unable  to  see  any  distinction 
between  a  case  of  this  sort  and  one  where 
a  court  gives  an  entire  instruction  requested 
by  the  appellant,  and  he  afterwards  seeks, 
when  reviewing  the  case,  to  have  It  declared 
error  for  the  court  to  do  what  he  asked. 
The  reason  why  this  principle  Is  so  clearly 
applicable  in  the  present  case  Is  that  It  Is 
only  on  this  question  of  ratification  that  the 
Instructions  are  attacked.  The  force  and  ef- 
fect of  the  instruction  on  this  subject  is  in 
no  wise  modified  or  changed  by  being  made 
a  part  of  an  instruction  on  another  proposi- 
tion. The  court  Instructed  the  jury  that  if 
they  believed  that  Lefler  had  no  authority  to 
buy  on  credit,  and  the  plaintiffs  had  no  rea- 
son to  believe  he  had,  they  should  find  for 
the  defendant,  unless  they  found  that  he  had 
ratified  the  transaction  under  the  legal  prin- 
ciple which  the  appellant  had  requested  him 
to  state.  This  request  was  followed,  and  we 
believe  that  the  appellant  cannot  now  com- 
plain of  this  statement  of  the  law,  nor  can 
he  be  permitted  to  Insist  that  the  evidence 
did  not  warrant  a  statement  of  the  law  of 
ratification  to  the  jury. 
There  are  a  number  of  minor  errors  urged 
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In  tbe  briefs,  but  none  of  8a£Bdent  conse- 
gaence  to  require  a  discussion,  nor,  if  found 
to  be  well  based,  of  sufficient  gravity  and 
importance,  under  tlie  statute,  to  warrant  a 
reversal  of  the  judgment.  The  case  was 
correctly  tried,  and  properly  submitted  to 
the  Jury.  The  verdict  being  against  the  ap- 
pellant the  judgment  entered  thereon  is 
manifestly  correct,  and  will  accordingly  be 
affirmed.    Affirmed. 


H.'\.RKER  V.  SCUDDER. 

(Conrt  of  Appeals  of  Colorado.    May  14,  1900.) 

TRUST  DEED— UNAUTHORIZED  RELEASE  BY 
TRUSTEE— APPARENT  AUTHORITY  OF  AGENT 
—LACHES— SUFFICIENCY  OP  FACT— RETRO- 
ACTIVE STATUTE. 

1.  Where  the  trustee  named  in  a  trust  deed, 
■which  only  authorized  him  to  execute  a  release 
on  the  payment  of  the  loan,  executed  a  release 
of  a  portion  of  the  property,  before  the  loan 
was  paid,  to  enable  the  owner  to  procure  an  ad- 
ditional loan  from  one  who  knew  the  facts,  such 
release  will  be  set  aside  at  the  suit  of  the  hen- 
eliciary. 

2.  Where  a  trnstee  in  a  deed  of  tmst,  which 
defined  his  powers,  was  agent  for  the  beneficiary 
only  for  tbe  purpose  of  making  and  collecting 
the  loan  secured  thereby,  a  finding  that  she  had 
not  clothed  him  with  such  an  apparent  author- 
ity to  act  as  her  agent  that  he  could  execute  a 
valid  release  contrary  to  the  terms  of  the  trust 
deed  will  he  sustained. 

3.  Where  one  who  relied  on  a  release  executed 
by  the  trustee  named  in  a  trust  deed  did  so  under 
tlie  powers  expressed  in  the  deed,  and  not  on  any 
apparent  authority  given  b.v  the  beueficiar.v.  he 
cannot  claim  that  the  beneficiary  was  estopped 
from  denying  the  tru.stee's  right  to  execute  such 
relencp. 

4.  The  beneficiary  in  a  trust  deed  was  <S0  years 
old  when  she  learned  that  the  trustee  hud  ex- 
ecuted an  unauthorized  release  of  property  held 
under  a  trust  deed.  She  informed  a  person  who, 
knowing  the  facts,  had  made  a  loan  on  the  i>roi>- 
erty  included  in  the  release,  that  she  claime<l 
under  her  deed.  The  trustee  told  her  the  mat- 
ter would  be  arranged,  and  suit  to  set  the  re- 
lease aside  was  not  brought  for  IS  months,  but 
no  one  was  harmed  by  such  delay.  Held,  that 
the  plaintiff  was  not  guilty  of  laches. 

5.  Sess.  I>nws  180.3.  p.  473.  I  1  (3  Mills'  Ann. 
St.  8  4til)a),  provides  that  recitals  of  payment  in 
a  release  of  a  trust  deed,  when  executed  before 
the  maturity  of  the  secured  note,  shall  be  conclu- 
sive evidence  of  such  payment.  Sess.  Laws  1808, 
p.  473.  S  2  (Mills'  Ann.  St.  {t  4G9b),  provides  that 
such  recitals  now  made  or  hereafter  made  shall 
be  valid,  whether  made  to  the  original  maker  of 
the  d(>ed,  or  to  a  subsequent  purchaser.  Held, 
that  evidence  that  recitals  of  payment  in  a  tnist- 
deed  release  executed  before  the  statutes  were 
passed  were  ftdse  was  admissible,  as  such  stat- 
utes are  only  ri-troactive  in  making  such  recitals 
us  valid  when  made  to  a  subsequent  purchaser 
as  when  made  to  the  grantor  of  the  trust  deed. 

Appeal  from  district  court,  Arapahoe 
county. 

Suit  by  Harriet  N.  Scudder  against  Mary 
J.  Barker  to  set  aside  a  release  of  a  trust 
deed.  From  a  decree  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Teller,  Orahood  &  Morgan  and  Clayton  C. 
Dorsey,  for  appellant  James  J.  Charlton, 
for  appellee. 


WILSON,  J.  In  December,  1800,  WllUam 
Gorrlnge  borrowed  from  Mrs.  Harriet  N. 
Scudder,  plaintiff  herein,  $1,500;  executing 
his  promissory  note  therefor,  of  date  Decem- 
ber 20th,  payable  one  year  after  date,  and 
with  interest  payable  quarterly.  Contempo- 
raneously with  this,  and  to  secure  the  pay- 
ment of  the  note,  Gorrlnge  executed  a  deed 
of  trust  conveying  to  Alonzo  Rice,  tinistee, 
one-half  of  a  block  of  ground  in  Sunnyside 
addition  to  the  city  of  Denver,  comprising 
10%  lots.  Rice  was  a  loan  broker,  who  con- 
ducted the  business  on  the  part  of  Mrs. 
Scudder;  preparing  tbe  deed  of  trust,  and 
inserting  bis  name  as  trustee.  In  about 
three  months  thereafter.  Rice  informed  Mrs. 
Scudder,  who  was  then  visiting  in  Iowa, 
that  Gorringe  desired  to  borrow  $2,000  addi- 
tional, securing  it  by  a  second  deed  of  trust 
upon  tbe  same  property.  Mrs.  Scudder  sent 
the  money  to  Rice,  who  thereupon  loaned  it 
to  Gorringe;  taking  his  note  therefor,  of 
date  April  1,  1891,  payable  one  year  after 
date,  to  the  order  of  Mrs.  Scudder,  with  In- 
terest payable  quarterly.  To  secure  this, 
the  second  deed  of  tmst  was  executed  on 
the  same  date  to  Rice,  as  trustee.  Both 
deeds  of  trust  were  recorded  in  due  time, 
and  were  in  the  usual  form;  providing  that 
upon  the  failure  of  Gorrlnge  to  pay  the 
principal  of  the  notes  at  maturity,  or  inter- 
est as  provided,  the  trustee  might  proceed 
to  sell,  etc.  In  about  two  months  thereaft- 
er. Gorringe,  desiring  to  borrow  a  still  fur- 
ther sum,  negotiated  a  loan  with  the  defend- 
ant Mrs.  Barker,  for  $2,000.  The  business 
in  connection  with  this  loan,  on  the  part  of 
Mrs.  Harker,  was  conducted  by  O.  A.  Whit- 
temore.  It  appears  that  in  InveRtigating 
tbe  title,  Mrs.  Harker,  or  her  agents,  dis- 
covered the  prior  incumbrances  in  favor  of 
Mrs.  Scudder,  and  were  unwilling  to  mak«> 
the  loan  unless  some  portion,  at  least  of  the 
property  was  released  from  these  incum- 
brances, so  that  on  this  part  Mrs.  Harker 
might  have  a  first  lien.  Thereupon  Rice— 
whether  at  the  request  of  Whlttemore  or  of 
Gorringe,  or  of  his  own  volition,  it  does  not 
clearly  appear— executed  to  Gorringe  a  deed 
releasing  four  of  the  lots  from  the  operation 
of  the  two  deeds  of  trust  given  to  secure 
payment  of  the  notes  of  Mrs.  Scudder.  The 
release  deed  recited  as  a  consideration  that 
Gorringe  had  paid  a  part  of  the  note,  to- 
gether with  all  interest  and  charges  thereon, 
and  that  it  was  executed  at  the  request  of 
Mrs.  Scudder.  This  deed  was  acknowledg- 
ed before  Mr.  Whlttemore,  the  agent  of 
Mrs.  Harker,  who  was  a  notary  public. 
Thereupon,  on  the  same  day,  Mrs.  Harker 
loaned  $2,000  to  Gorringe;  taking  his  note 
therefor,  and  a  deed  of  trust  upon  the  four 
lots  released  by  Rice.  Both  the  release  deed 
and  this  deed  of  trust  were  placed  on  record 
at  tbe  same  time.  It  is  undisputed  that,  at 
the  time  of  the  execution  of  the  release 
deed,  Gorringe  had  never  paid  any  part  of 
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the  principal  of  said  notes,  or  eltber  of  them, 
and  that  Mrs.  Scudder  had  not  requested 
Rice  to  execute  the  release;  both  of  these 
recitals  in  the  deed  being  untrue.  There- 
after, for  several  years,  Gorrlnge  continued 
regularly  to  pay  interest  on  the  Scudder 
notes;  payment  being  made  through  Rice. 
Some  time  in  1803 — the  precise  date  not  be- 
ing definitely  fixed— Mrs.  Scudder  first  dis- 
covered that  Rice  had  executed  this  release 
deed.  In  November,  1896,  she  thereupon  com- 
menced this  suit,  the  only  objects  of  which, 
with  which  we  have  any  concern  on  this 
appeal,  were  to  cancel,  annul,  and  set  aside 
the  release  deed  executed  by  Rice,  and  to  ob- 
tain a  decree  declaring  the  two  deeds  of 
trust  executed  to  secure  the  payment  of  the 
notes  given  to  her  to  be  a  first  lien  on  the 
entire  real  estate  described  in  them.  The 
decree  was  rendered  as  prayed  by  plaintifF, 
and  from  this  Mrs.  Harker  appeals. 

The  contentions  of  defendant  for  a  reversal 
of  the  Judgment  are  substantially  embraced 
In  and  covered  by  three  general  propositions: 
(1)  That  Mrs.  Harker  was  an  Innocent,  bona 
fide  incumbrancer,  without  notice,  and  that 
as  between  the  two  innocent  parties  the  su- 
perior equity  is  with  her.  (2)  That  the  re- 
lease by  Rice  was  bis  act  as  Mrs.  Scudder's 
agent,  clearly  within  the  scope  of  the  appar- 
ent authority  with  which  he  was  clothed, 
l)oth  by  the  terms  of  the  trust  deeds  and  by 
the  course  of  dealings  between  them.  (3) 
That  Mrs.  Scudder  was  guilty  of  such  laches 
in  asserting  her  rights  as  to  defeat  her  claim 
to  equitable  relief.  Both  counsel,  in  exhaust- 
ive briefs,  have  discussed  with  much  ability 
the  legal  questions  underlying  and  involved 
In  these  propositions,  and  in  support  of  their 
respective  arguments  have  cited  us  to  a  very 
large  number  of  authorities.  We  are  reliev- 
ed of  any  necessity  of  discussing  these  vari- 
ous cases,  and  pointing  out  the  nice  distinc- 
tions upon  which  many  of  them  turn.  What- 
ever may  be  the  rule  In  other  states,  and 
whatever  may  be  the  conflict  of  authority,  the 
rule  with  reference  to  the  pivotal  and  de- 
cisive question  in  this  case  has  been  posi- 
tively settled  in  this  Jurisdiction  by  harmoni- 
ous decisions  in  both  appellate  courts.  This 
rule,  as  laid  down  in  Kenney  v.  Bank,  12 
Colo.  App.  33,  54  Pac.  404,  is:  "It  is  un- 
doubtedly true  (and  in  this  all  the  authorities 
agree)  that  a  trustee  by  wi'ltten  Instrument 
Is  clothed  with  no  powers  save  those  which 
are  expressed  In  the  writing;  and,  if  his  au- 
thority to  act  is  In  any  wise  or  at  all  de- 
pendent upon  matters  In  pais,  the  parties 
dealing  with  the  trustee  are  bound  in  the  one 
case  to  see  that  the  authority  Is  expressly  giv- 
en by  the  Instrument,  and  in  the  other  that 
those  facts  exi.-?t  which  authorize  tiie  trustee 
to  act."  In  a  later  ca'«o  this  was  quoted  ap- 
l)rovingly  by  our  supreme  court.  Improve- 
mput  Co.  V.  Whitehead,  2.">  Colo.  3.58,  'A  I'ac. 
1024.  In  this  case  the  supreme  court  also 
says;    "The  powers  of  a  trustee  depend  en- 


tirely upon  the  terms  of  the  instrument  ap- 
pointing him,  and  no  power  is  conferred  un- 
less expressed  In  the  writing."  In  Bank  v. 
Miner,  9  Colo.  App.  367,  48  Pac.  839,  the 
court  said:  "Without  authority  from  the 
party  for  whose  benefit  the  trust  deed  was 
given,  the  act  of  the  trustee  in  releasing  it 
was  void."  Applying  this  rule  to  the  case  at 
bar,  it  being  undisputed  that  Mrs.  Scudder 
did  not  authorize  Rice  to  execute  the  release 
deed.  It  Is  clear  that  the  deed  was  not  ef- 
fectual to  discharge  the  Incumbrance.  It  is 
true  that,  strictly  and  technically  speaking, 
the  execution  of  the  release  deed  was  not  in 
the  exercise  of  a  power  expressly  vested  in 
the  trustee  by  the  deed  of  trust.  The  power 
specially  given  was  to  sell  in  default  of  pay- 
ment of  the  debt  by  the  debtor,  and  this  pow- 
er could  only  be  extinguished  by  payment. 
The  authority  to  execute  a  release  deed  Is, 
however,  a  necessary  Incident  to,  and  de- 
pendent upon,  this  power.  That  which  would 
destroy  or  defeat  the  power  to  sell  would 
create  the  right  or  authority  to  release,  which 
is  simply  a  reconveyance  by  the  trustee  to  the 
grantor  of  the  title  to  the  property  after  the 
fulfillment  of  the  trust.  It  Is  only,  however, 
after  the  trust  is  carried  out,  and  the  power 
to  sell  extinguished  by  payment,  that  it  is 
possible  for  the  trustee  to  reconvey  the  title 
discharged  of  the  incumbrance.  Whatever 
restrictions  or  limitations  there  are  upon  the 
expressed  power.  It  logically  follows,  attach 
to  all  Incidents  of  It.  Moreover,  considering 
the  case  purely  upon  equitable  grounds,  Mrs. 
Harker  was  not  an  innocent  incumbrancer. 
She  knew  from  the  records,  or  should  have 
known,  that  the  sole  power  with  which  Rice, 
as  trustee,  was  Invested,  was  to  sell  the  prop- 
erty In  case  of  default  by  Gorrlnge  In  pay- 
ment of  the  principal  of  the  notes  when  due. 
or  of  the  Intei-est,  according  to  its  terms. 
Under  the  provisions  of  the  instrument.  Rice 
acquired  no  power  whatever,  either  express 
or  implied,  either  by  the  terms  of  the  trust 
deed  or  by  operation  of  law,  to  execute  a  re- 
!  lease  deed  before  the  maturity  of  the  debt. 
Much  less  did  he  have  any  authority  to  re- 
lease a  part  of  the  property  from  the  opera- 
tion of  the  deeds  of  trust.  These  were  pow- 
ers which  he  could  exercise  only  by  the  ex- 
press authority  of  Mrs.  Scudder,  the  owner 
and  holder  of  the  notes,  and  also  of  the  deeds 
of  trust.  This  was  amply  snfllclent  to  have 
pxit  Mrs.  Harker  upon  her  guard.  She  knew 
that  the  notes  were  executed  to  Mrs.  Scudder, 
and  It  was  her  duty,  in  order  to  have  pro- 
tected herself,  to  have  made  some  Investiga- 
tion or  inquiry  of  Mrs.  Scudder,  in  order  to 
have  ascertained  whether  this  power,  which 
was  absolutely  essential  and  nece-ssary  in  or- 
der to  validate  the  deed  of  release,  had  been 
given  by  her.  This  she  did  not  do,  but  relied 
solely  upon  the  recitals  In  the  release  deed. 

It  Is  ooutciuled.  however,  that  the  acts  of 
Mrs.  Scudder  were  such  as  to  clothe  Rice  with 
apparent  authority,  as  her  agent,  to  do  what 
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he  did.  and  that  she  is  therefore  estopped  to 
deny  It  This  Is  largely  a  matter  of  fact,  and 
the  finding  of  the  trial  coxirt  was  to  the  con- 
trary. "We  think  the  evidence  fully  supports 
the  finding.  It  docs  not  appear  that  Rice  had 
anything  to  do  with  either  of  the  transactions, 
other  than  what  is  usually  done  by  a  loan 
broker,  namely,  to  preimre  the  papers,  and 
to  collect  the  Interest  as  it  became  due,  pay- 
ing it  OTer  to  the  principal.  Kelther  was 
there  any  eTldence  that  Rice  had  any  busi- 
ness relations  with  Mrs.  Scudder  outside  of 
these  two  transactions,  except  at  one  other 
time,  long  previous,  when  he  made  a  loan  for 
her.  Further,  there  Is  not  the  slightest  evi- 
dence to  show  that  Mrs.  Harker  relied  upon 
the  agency  of  Rice.  On  the  contrary.  It  ap- 
pears that  she  relied  wholly  upon  the  execu- 
tion of  the  release  deed  by  the  trustee,  who 
was  the  proper  and  only  party  to  execute  It, 
-when  It  was  permissible  to  be  executed  at  all, 
and  on  the  recitals  therein.  We  find  nothing 
whatever  In  an  examination  of  the  entire  rec- 
ord upon  which  to  base  the  claim  that  Rice 
was  the  agent  of  Mrs,  Scudder,  except  to  pre- 
pare the  notes  and  deeds  of  trust,  and  possi- 
bly to  collect  Interest  when  due.  Moreover,  If 
there  had  been  acts  from  which  an  agency 
might  be  Implied,  It  was  limited  lu  this  case 
by  the  writing  Itself,  which  constituted  him 
an  express  agent  for  the  express  purpose  only 
of  enforcing  the  deed  of  trust  by  sale,  in  case 
of  default  by  the  payor  of  the  notes.  For  a 
discussion  of  this  question  of  agency  In  cases 
similar  in  principle  to  this,  we  refer  to  Les- 
ter V.  Snyder,  12  Colo.  App.  352,  55  Pae.  613. 
It  is  said,  however,  that  the  plaintifl:  was 
guilty  of  such  laches  In  asserting  her  rights 
that  she  should  not  be  entitled  to  the  equita- 
ble relief  prayed  for.  Mrs.  Scudder  was  some- 
what imcertaln  about  the  exact  time  when 
ehe  first  learned  that  Rice  had  executed  the 
release  deed,  but  feels  quite  sure  that  It  was 
about  June,  1805.  This  uncertainty  of  mem- 
ory is  probably  accounted  for  from  the  fact, 
as  we  find  It  in  the  record,  that  she  was  a 
woman  80  years  of  age.^a  consideration 
which  should  certainly  have  some  weight  lu  a 
court  of  equity,  whcu  equitable  principles  of 
estoppel  are  Invoked.  The  delay  In  the  insti- 
tution of  tlie  suit  may  be  accounted  for  by  the 
fact  that  Mr.  Rice,  as  appears  from  the  evi- 
dence, realizing  that  he  had  exceeded  his  pow- 
ers, told  her  to  the  effect  that  in  a  short  time 
he  felt  that  he  coiild  certainly  arrange  mat- 
ters so  tliat  she  would  get  all  of  her  money. 
Further,  it  does  not  appear  that  Mrs.  Harker 
suffered  any  loss  by  reason  of  delay  in  bring- 
ing the  suit.  Mrs.  Scudder,  however,  so  far 
as  Mrs.  Harker  was  concerned,  did  assert  her 
rlglits,  according  to  the  evidence,  by  telling 
her,  soon  after  she  discovered  that  the  re- 
lease deed  had  been  wrongfully  executed.  In 
effect,  that  Mr.  Rice  had  no  right  to  make  it, 
and  that  her  deeds  of  trust  still  covered  the 
four  lots  in  question.  Mrs.  Harker,  therefore, 
had  actual  notice  of  Mrs.  Scudder's  Intention 


to  claim  that  all  of  the  property  specified  in 
the  two  deeds  of  trust  was  still  subject  to 
them.  Under  the  circumstances  of  this  case, 
we  do  not  think  that  a  delay  of  16  months  in 
bringing  suit,  after  Mrs.  Scudder  first  learned 
that  the  release  deed  had  been  executed,  was 
so  unreasonable  as  to  deprive  her  of  the  relief 
to  which  she  would  have  been  otherwise  en- 
titled. It  was  long  within  the  statutory  period 
of  limitations,  and  there  is  nothing  to  show 
that  Mrs.  Harker  had  been  misled  thereby  to 
her  prejudice,  and  there  were  no  Intervening 
rights  of  third  parties.  The  case  In  this  re- 
spect, as  we  think,  comes  within  the  princi- 
ples laid  down  by  our  supreme  court  In  Dunne 
v.  Stotesbury,  16  Colo.  8S>,  26  Pac.  333,  and 
by  this  court  In  Du  Boia  r.  Clark,  12  Colo. 
App.  231,  55  Pac.  750. 

It  Is  further  contended  by  the  defendant 
that  the  recitals  In  the  release  of  the  trust 
deed  In  controversy  were  conclusive,  and  that 
evidence  contradicting  those  recitals  was  Im- 
properly received  at  the  trial.  In  support  of 
this  they  rely  upon  a  statute  adopted  in  1803, 
which  reads  as  follows: 

"Section  1.  The  recital  In  any  release  or 
partial  release  of  any  deed  of  trust  affecting 
the  title  to  real  estate  In  this  state,  of  the  pay- 
ment or  partial  payment  of  the  indebtedness 
secured  by  such  deed  of  trust  so  released, 
when  such  release  deed  shall  be  executed  be- 
fore the  maturity  of  the  note  or  indebtedness 
so  secured,  shall  be  evidence  of  such  payment, 
80  as  to  give  full  effect  to  such  release,  if  duly 
and  legtally  executed  by  the  propw  trustee, 
according  to  the  purport  thereof,  as  to  subse- 
quent purchasers  or  Incumbrancers  of  the 
property  mentioned  In  such  released  deed,  and 
of  all  such  property  or  real  estate,  the  title 
to  which  may  be  affected  or  sought  to  be  af- 
fected by  such  release  deed,  to  the  same  ex- 
tent and  with  the  same  force  as  the  release 
of  any  trust  deed  or  deed  of  trust  when  exe- 
cuted after  the  maturity  of  the  note  or  in- 
debtedness thereby  intended  to  be  released. 

"Sec.  2.  All  releases  of  deeds  of  trust  or  trust 
deeds  heretofore  or  hereafter  made  in  this 
state  shall  be  good  and  valid  as  to  the  recitals 
therein,  whether  made  to  the  original  maker 
of  said  deed  or  to  a  subsequent  purchaser  of 
the  premises  in  such  release  deed  described." 
Sess.  Laws  18i)3,  p.  473  (3  Mills'  Ann.  St.  SS 
4(i0a,  -toab). 

It  will  be  observed  that  the  release  deed  in 
question  was  executed,  and  whatever  rights 
Mrs.  Scudder  might  have  to  set  It  aside  and 
cancel  it  arose,  long  prior  to  the  adoption  of 
this  statute.  It  is  not  necessary,  however,  for 
us  to  determine  to  what  extent  the  act  was 
or  Is  valid  and  effectual  so  far  as  it  is  retro- 
active and  retrospective  in  its  nature.  How- 
ever this  may  be,  it  is  a  fundamental  principle 
of  statutory  construction  that  before  a  statute 
can  be  construed  to  be  retroactive,  even  when 
permissible  at  all,  the  Ingltjlative  Intent  to 
make  it  so  must  clearly  appear  from  the  ex- 
press terms  of  the  act.    This  Is  not  the  case 
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In  this  Instance,  so  far  as  applied  to  the  facts 
before  us.  The  first  section  of  the  act  Is  the 
only  one  which  provides  that  the  recitals  of  a 
release  deed  shall  be  evidence  of  the  payment 
of  the  debt  secured  by  the  trust  deed,  and 
It  -will  be  observed  that  It  does  not  refer  to 
or  embrace  (release  deeds  executed  before  the 
enactment  of  the  statute.  It  Is  the  second 
section  only  which  refers  to  the  recitals  In 
release  deeds  theretofore  executed,  and  the 
manifest  and  evident  purpose  of  this  section 
Is  simply  to  provide  that  these  recitals  shall 
be  as  good  and  valid  In  a  case  where  the  re- 
lease runs  to  a  subsequent  purchaser  of  the 
premises  included  In  the  deed  of  trust  as  they 
would  be  had  the  release  deed  been  executed 
to  the  original  maker  of,  and  grantor  in,  the 
deed  of  trust.  The  contention  of  defendant, 
therefore,  In  this  respect,  is  not  tenable.  For 
the  reasons  given,  we  think  the  Judgment  was 
correct,  and  should  be  affirmed.  Such  will 
be  the  order.    .Affirmed. 


AMERICAN  NAT.   BANK   OF  DEN\T3R  v. 
BARNARD  et  al. 

(Court  of  Apiunils  of  Colorado.     May  14.  1900.) 

JUDGMENT  —  CLAIM    UNDER   CONTRACT  —  ME- 
CHANICS   LIEN— KSTOPPEIy— GARNISHMENT 
—SUPERIOR  CLAIM— RECORD— NOTICE. 

1.  E.  Koid  brick  to  B.  under  a  contract  enti- 
tling liiin  to  conveyance  of  premises  from  B., 
free  from  an  incumbrance  held  by  A.,  unloss  the 
amount  thereof  was  paid  to  him  at  the  time  of 
the  I'ouvcyauce.  B.  conveyed  subject  to  A.'b 
ineunibinuco.  Tlieroafter  E.  claimed  a  lien  on 
the  promises,  and  obtained  judgment  therefor. 
Held,  in  an  action  by  E.  for  a  surplus  arising 
from  the  sale  of  the  premises  under  A.'s  incum- 
brance, that  the  foundation  of  his  claim  was  the 
contract  with  B.,  under  which  he  became  enti- 
tled to  tlie  proi)erty  from  whicli  the  surplus 
arose,  and  his  remedy  under  the  contract  was 
not  affected  by  taking  the  additional  security  of 
tlie  lien,  or  jnd>aneiit  against  B.  in  the  lien  suit. 

2.  Where  claim  to  a  sun>lu-'<  arisinsf  from  snie 
of  proiH-Tty  under  deed  of  trust  was  bas(>d  on  a 
contract  calling  for  a  conveyance  of  the  land, 
which  was  recorded  prior  to  the  bringing  of  a 
suit  in  which  such  suri'lus  was  garnislicd,  the 
record  of  such  contract  was  notice  of  any  right 
in  the  land  acquired  thereunder,  and  such  claim 
was  superior  to  that  acquired  by  the  gamisb- 
mont. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  H.  M.  Schlesinger  against  Wil- 
liam H.  Barnard  and  others  to  settle  a  con- 
troversy over  a  surplus  arising  from  sale  un- 
der deed  of  trust.  From  a  Judgment  In 
favor  of  defendant  H.  >T.  Rodolf.  defendnnt 
the  American  National  Bank  of  Denver,  as- 
signee of  Howard  Evans,  appeals.  Revers- 
ed. 

T.  J.  O'Donnell  and  Milton  Sraitli,  for  ap- 
pellant.   Henry  Howard,  Jr.,  for  apiMJllees. 

THOMSON,  J.  n.  M.  Schlesinger  brought 
his  complaint  against  Williani  H.  Barnard, 
Mary  Kerr,  R.  Kerr,  trustee.  Howard  Evans, 
and  Joseph  Arnold,  alleging  the  execution, 


on  the  31st  day  of  December,  1890,  by  the 
defendant  Barnard,  of  a  trust  deed  to  the 
defendant  R.  Kerr  of  certain  real  estate  In 
Alkire  Bros.'  addition  to  Broadway  Terrace, 
to  secure  the  payment  of  his  two  promissory 
notes  to  the  defendant  Mary  Kerr  for  the 
sum  of  $1,100  each  in  one  and  two  years 
from  date;  alleging  that  the  first  of  these 
notes  was  duly  paid,  but  that,  default  hav- 
ing been  made  In  the  payment  of  the  sec- 
ond, the  trustee,  R.  Kerr,  proceeded  to  fore- 
close the  trust  deed  In  accordance  with  Its 
terms;  and  alleging  the  purchase  by  the 
complainant  of  the  property  at  the  trustee's 
sale,  which  took  place  on  the  18th  day  of 
May,  1893,  for  the  sum  of  $2,150,  which  was 
considerably  in  excess  of  the  amount  due 
uiKin  the  note.  The  complaint  further  al- 
leged that  at  the  sale  the  defendant  Evans 
notified  the  complainant  that  he  was  entitled 
to  whatever  might  be  left  after  payment  of 
the  note;  that  Immediately  afterwards,  at 
the  suit  of  the  defendant  Arnold,  he  was 
garnished  for  the  same  surplus;  and  that, 
being  uncertain  to  whom  the  amount  was 
justly  and  lawfully  payable,  he  brought  the 
entire  money  Into  court,  and  prayed  that 
the  claimants  be  ordered  to  Interplead,  and 
that  the  controversy  be  settled  by  the  proi)er 
decree.  Summons  was  Issued  and  served, 
and  the  parties  appeared.  Defendant  Ev- 
ans filed  an  answer  in  the  nature  of  a  com- 
plaint. In  which  he  alleged  that  on  the  20th 
day  of  May,  1802,  he  was  doing  business  in 
the  name  of  the  t'niversity  Brick  Company, 
and  tliat  on  that  day,  and  by  that  name,  he 
entered  into  a  written  contract  with  the  de- 
fendant Barnard,  by  the  terms  of  which  he 
agreed  to  furnish  to  Barnard  4(>2,.")00  brick 
within  six  montlis  from  that  date,  the  stipu- 
lated value  of  the  brick  being  $5,000;  and 
Barnard  agreed,  in  consideration  of  the  fur- 
nishing of  the  brick,  to  convey  to  him  or  his 
nominee  the  real  estate  described  in  the 
trust  deed,  free  and  clear  of  all  liens  and 
incumbrances;  provided  that  the  convey- 
ance miglit  be  made  subject  to  any  balance 
due  upon  the  indebtedness  securea  by  the 
trust  deed,  if  Barnard  should,  at  the  time 
of  the  conveyance,  pay  such  balance  to  him 
or  his  nominee.  Evans  furtiier  averred  that 
he  delivered  the  brick  pursuant  to  the  agree- 
ment, and  demanded  of  Barnard  a  deed  of 
the  premises  free  from  the  Incumbrance,  or 
a  deed  subject  to  the  Incumbrance,  together 
with  the  payment  to  him  of  the  balance  due 
on  the  indebtedness  secured;  but  Barnard 
faile<l  to  comply  with  the  demand.  He  also 
stated  that  he  caused  the  agreement  to  be 
duly  recorded  on  the  20th  day  of  February, 
ISftll.  He  prayed  Judgment  for  the  residue 
which  might  remain  after  payment  of  the 
note,  and  the  expenses  of  the  trust.  The 
defendant  Arnold  answered  the  pleading  of 
Evans,  denying,  as  to  Its  material  allega- 
tions, knowledge  or  information  sufl^tcient  te 
form  a  belief.    But  his  answer  showed  that 
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bis  action  ]n  which  the  garnishment  was  Is- 
sued was  commenced  on  the  27th  day  of 
February,  1893,  and  that  he  had  assigned  the 
judgment  which  he  had  recovered  in  the 
suit  to  Mary  J.  Barnard.  Mary  J.  Barnard 
thereupon  entered  her  appearance  and  an- 
swered. Her  answer  repeated  the  aver- 
ments contained  In  the  answer  of  Arnold, 
and  alleged  further  that  on  the  20th  day  of 
February,  1893,  Evans  filed  In  the  office  of 
the  recorder  of  Arapahoe  county  his  state- 
ment that  'William  H.  Barnard  was  Indebted 
to  him  In  the  sum  of  $6,700  for  brick  fur- 
nished and  delivered  by  him  to  Barnard  for 
the  construction  of  a  building  upon  certain 
lots  in  Hunt's  addition  to  the  city  of  Denver, 
and  that  be  claimed  a  lien  upon  those  prem- 
ises for  that  sum;  that  afterwards  Bingham 
and  others  Instituted  their  suit  against  Bar- 
nard, making  Evans  a  party  defendant;  that 
E!vans  interposed  In  that  action  his  cross 
complaint,  setting  forth  the  Indebtedness 
mentioned  in  his  lien  statement,  and  claim- 
ing a  Hen  upon  the  premises  for  the  amount; 
that  judgment  was  rendered  in  his  favor 
upon  bis  cross  complaint  for  $3,485;  and 
that  the  bricis  mentioned  in  the  lien  state- 
ment and  the  cross  complaint  were  the  Iden- 
tical brick  mentioned  In  bis  answer  in  this 
suit.  The  answer  of  the  defendant  William 
H.  Barnard,  after  denying  most  of  Evans' 
statements,  contained  the  following  affirma- 
tive allegations:  First,  that  the  number  of 
brick  delivered  to  him  under  the  contract 
with  the  University  Brick  Company  was 
290,702,  and  no  more,  and  that  Evans  failed 
and  refused  to  deliver  any  other,  further,  or 
greater  number;  second,  that  on  the  21st  day 
of  September,  1882,  Evans  demanded  of  bim 
a  conveyance  of  the  premises  described  In 
the  contract,  which  he  thereupon  executed 
and  delivered  to  Evans.  H.  J.  Rodolf,  to 
whom  Mary  .T.  Barnard  assigned  the  Arnold 
judgment  after  she  had  filed  her  answer, 
was  substituted  for  her  as  a  defendant,  and 
adopted  that  answer.  The  American  Nation- 
al Bank  of  Denver,  upon  a  showing  that  it 
bad  succeeded  to  the  rights  of  the  defendant 
Evans,  was  made  defendant  in  his  place. 
The  defendant  Rodolf  then  moved  for  judg- 
ment on  the  pleadings  on  the  ground  that  it 
appeared  that  the  defendant  Evans  had  ob- 
tained a  Judgment  upon  the  same  cause  of 
action  sued  for  in  this  proceeding,  and 
against  the  same  premises  described  In  his 
answer  in  the  suit  of  Bingham  and  others 
against  Barnard  and  others.  The  motion 
wus  sustained,  and  Judgment  rendered  ac- 
cordingly.   The  bank  appeals. 

So  far  as  this  litigation  is  concerned, 
Evans,  although  he  was  brought  into  court  by 
Schlesinger^  and  his  pleading  was  denominat- 
ed an  answer,  was,  as  to  the  other  defend- 
ants, in  reality  a  plaintiff,  and  their  plead- 
ings were  answers  to  bis  complaint.  Except 
as  to  the  answer  of  Mary  .T.  Barnard,  he  did 
not  make  reply,  and,  while  the  abstract  fur- 


nishes us  no  information  upon  the  subject, 
it  Is  to  be  supposed  that  the  court.  In  passing 
upon  the  motion,  accepted  the  answers  as 
true.  The  decision  is  inexplicable  otherwise. 
Neither  does  the  abstract  advise  us  of  the 
groimds  upon  which  the  decision  was  based, 
and  we  can  only  conjecture  what  they  were 
from  the  contents  of  the  motion.  The  reason 
It  assigns  Is  that  Evans  had  previously  ob- 
tained a  judgment  upon  the  identical  cause  of 
action  stated  in  Evans'  complaint,  and  upon 
the  Identical  premises  it  described.  The  as- 
sumption in  the  motion  that  the  two  causes 
of  action  were  the  same,  and  that  the  proper- 
ty Involved  in  both  was  the  same,  has  no  sup- 
port In  the  record,  upon  which  alone  a  mo- 
tion of  that  kind  could  be  predicated.  The 
suit  for  which  Evans'  judgment  was  obtained, 
as  set  forth  In  the  answer  of  Mary  J.  Bar- 
nard, was  brought  for  the  foreclosure  of  a 
mechanic's  Hen  upon  lots  in  Hunt's  addition 
to  the  city  of  Denver  on  account  of  brick 
furnished  for  the  construction  of  a  building 
upon  those  lots.  But  the  present  proceeding 
of  Evans  Is  for  a  decree  that  he  Is  entitled  to 
the  money  realized  from  the  trustee's  sale  re- 
maining after  the  discharge  of  the  Indebted- 
ness secured;  and  the  foundation  of  his  claim 
is  the  contract  between  himself  and  Barnard, 
the  conditions  of  which  he  says  he  performed, 
and  therefore  became  entitled  to  the  property 
It  described,  of  which  the  money  In  litigation 
Is  part  of  the  i)roceeds.  The  recital  In  the 
motion  that  the  property  involved  In  both 
suits  was  the  same  Is  contradicted  by  the 
record.  The  answer  of  Mary  J.  Barnard 
shows  that  the  judgment  in  the  mechanic's 
Hen  suit  was  recovered  on  account  of  the 
same  brick  In  consideration  of  which  Barnard 
agreed  to  convey  the  land.  But,  conceding  the 
allegation  to  be  true.  It  does  not  follow  that 
the  causes  of  action  were  Identical.  Whether, 
In  the  foreclosure  suit,  there  was  a  personal 
Judgment  In  favor  of  Evans  and  against 
Barnard,  the  pleadings  do  not  show,  although, 
from  the  language  of  the  motion,  it  might  be 
Inferred  that  there  was  not.  Yet  we  shall  as- 
sume that  there  was,  and  the  motion  is  still 
groundless.  Evans  agreed  to  deliver  a  cer- 
tain quantity  of  brick  in  consideration  of  the 
conveyance  to  him  of  an  unincumbered  title 
to  a  piece  of  land.  There  was  a  trust  deed 
on  the  land,  which  Barnard  agreed  should  be 
discharged.  He  promised  either  to  satisfy  it 
himself,  or  give  Evans  the  money  with  which 
to  satisfy  it.  In  either  case  Evans  would 
obtain  a  clear  title.  Evans  says  that  he  de- 
livered the  brick  according  to  his  agreement, 
but  that  Barnard  failed  either  to  pay  the  bal- 
ance due  on  the  Indebtedness  secured  by  the 
trust  deed,  or  give  him  the  money  with  which 
to  pay  it.  If  his  statement  was  true,  by  tak- 
ing a  deed  subject  to  that  balance  he  would 
suffer  loss.  Such  being  the  situation,  he  had 
the  undoubted  right  to  endeavor  to  protect 
himself  by  taking  additional  security;  and 
ilia  remedy  upon  the  contract  was  not  in  the 
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least  affected  hy  the  fact  that  he  sought  to 
obtain  and  enforce  a  mechanic's  lien  against 
the  property  into  which  the  brick  went  The 
Judgment  obtalosd  In  the  Uen  salt  would  be 
only  an  additional  security,  and,  unless  it 
was  paid,  would  be  no  bar  to  the  proceeding 
upon  the  contract  Evans  was  entitled  to  on- 
ly one  satisfaction;  but  to  obtain  that  he  was 
not  conflued  to  one  remedy,  and  by  reason  of 
Barnard's  failure  to  perform  his  agreement 
the  remedy  upon  the  contract  would  not  make 
him  whole.  If,  as  counsel  claims,  but  as  the 
abstract  does  not  show,  Evans  failed  to  es- 
tablish his  lien,  and  got  nothing  but  a  per- 
sonal Judgment  against  Barnard,  the  situa- 
tion is  the  same.  In  a  suit  to  enforce  a  me- 
chanic's Hen  the  statute  authorizes  a  Judg- 
ment against  the  person.  Such  Judgment  is 
a  Judgment  obtained  In  the  foreclosure  pro- 
ceeding, and  the  personal  Judgment  against 
Barnard  could  no  more  Injuriously  affect  the 
rights  of  Evans  under  the  contract  than  the 
supposed  lien  of  the  attempted  enforcement 
of  which  the  Judgment  was  the  consequence. 
It  was  the  outcome  of  the  alleged  lien,  and 
amounted  only  to  what  that  was  intended  to 
be,— an  additional  security.  Barnard  alleged 
that  he  had  conveyed  the  property  to  Evans. 
If  he  had,  the  title  which  the  latter  received 
was  not  clear,  because  the  Incumbrance  was 
undischarged.  But  It  Is  immaterial  whether 
he  had  or  not  Whether  Evans'  interest  was 
evidenced  by  a  deed  or  contract  the  surplus 
In  the  hands  of  the  trustee  belonged  to  him 
as  part  of  the  proceeds  of  property  to  which 
he  was  entitled,  unless,  by  some  act  of  his 
own,  bis  right  was  waived,  or  unless,  having 
nothing  but  the  contract  on  which  to  base 
his  claim,  he  himself  failed  In  the  performance 
of  Its  conditions,  as  the  other  party  to  it  al- 
leged that  he  did.  The  contract  was  placed 
on  record  some  days  before  the  suit  was  be- 
gun In  which  the  writ  of  garnishment  was 
Issued.  Arnold  therefore  had  notice  of  the 
rights  In  the  land  which  Evans  acquired  un> 
der  that  contract,  and.  If  nothing  had  oc- 
curred to  extinguish  those  rights,  the  claim 
of  Evans  to  the  money  In  the  hands  of  the 
trustee  was  superior  to  that  of  Arnold.  Jus- 
tice cannot  be  done  between  the  parties  to 
this  controversy  without  a  trial.  Important 
facts  are  in  issue,  the  questions  concerning 
which  can  be  determined  only  upon  evidence. 
The  summary  Judgment  by  which  the  district 
court  disposed  of  the  case  Is  unjustified  by 
the  record,  and  must  be  reversed.    Reversed. 


(15  Colo.  A.  131) 

LEMMON  T.  SIBERT. 
(Court  of  Appeals  of  Colorndo.    May  14,  1900.) 

CONTRACTS— ACTION   FOR  BREACH— EVIPENCE 
—APPEAL,— VERDICT— CONCLUSIVE.VESS. 

1.  Where,  after  sheep  are  counted  and  deliv- 
ered under  a  parol  lease,  a  written  Ipiise  is  ex- 
ecuted, its  recital  as  to  the  number  delivered 
may  be  varied  by  proof. 


2.  A  lessee  of  sheep  assigned  all  bis  interest 

in  the  lease  to  the  lessor,  the  lessee  to  receive 
the  amount  due  under  the  terms  of  the  lease 
up  to  the  time  of  the  assiKument.  Held,  in  an 
action  to  recover  such  amount,  that  evidence 
as  to  the  lessor's  mana^emeDt  of  the  sheep 
after  the  delivery  by  the  lessee  was  Immaterial. 

3.  After  the  lessee  had  surrendered  all  his  in- 
terest to  the  lessor,  admission  of  evidence  as  to 
agreement  after  the  surrender  between  the  les- 
sor and  a  co-lessee  as  to  the  managcmeiit  of 
the  sheep  is  harmless;  the  lessee's  rights  being 
determinable  by  the  condition  existing  when 
the  lease  was  abandoned. 

4.  Where  a  party  consents  to  the  submission 
of  an  issue  to  the  jury,  and  fails  to  object  to 
the  testimony  on  it,  be  cannot  complain  of  its 
submission  to  the  jury. 

5.  Where  a  party  by  his  pleading  construes 
an  agreement  In  controversy,  and  permits  evi- 
dence to  be  introduced,  and  the  court  to  in- 
struct the  jury,  concei-ning  it  without  objec- 
tion, he  cannot  ccmtend  that  there  was  no  such 
agreement. 

6.  The  surrender  to  a  lessor,  for  his  benefit 
of  a  lease  of  sheep,  by  a  lessee,  who,  by  agree- 
ment with  bis  co-lessee,  was  to  receive  a  com- 
pensation for  care  of  the  leased  property,  is  a 
sufficient  consideration  for  the  lessor's  agree- 
ment to  pay  the  compensation. 

7.  Where  the  evidence  is  conQicting,  and  there 
is  nothing  indicating  that  the  verdict  resulted 
from  bias,  it  will  not  be  disturbed. 

Appeal  from  district  court  Morgan  county. 

Action  by  Richard  B.  SIbert  against  B.  F. 
Lemmon.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  B.  Garrigues,  for  appellant  W.  A. 
Hill,  for  appellee. 

BISSELL,  P.  J.  A  protracted  and  atten- 
tive examination  of  this  record  brings  to  our 
attention  no  error  which  would  Justify  a  re- 
versaL  We  were  left  in  doubt  about  the  just- 
ness of  the  verdict  by  the  first  perusal  of  the 
evidence,  and  re-read  it  and  were  then,  and 
are  still,  uncertain  about  the  basis  on  which 
It  rests.  But  the  Jury  are  such  complete 
masters  of  this  matter  that  we  are  not  at 
liberty,  when  there  Is  a  conflict  In  the  testi- 
mony, to  put  our  Judgment  against  their  con- 
clusion. The  fabric  constructed  by  the  appel- 
lant is  not  only  bottomed  on  the  theory  that 
the  verdict  is  unsupported  by  the  evidence, 
but  every  story  of  it  is  constructed  out  of 
some  argument  deducible  from  the  facta.  We 
shall  therefore  do  little  more  than  suggest 
our  conclusions,  believing  that  we  are  under 
no  obligation  to  support  or  to  attempt  to  sus- 
tain the  verdict  by  a  discussion  of  the  evi- 
dence. It  is  enough  that  the  yerdlct  was 
rendered  against  the  appellant,  and  to  state 
that  there  Is  testimony  to  be  found  in  the 
record  on  which  It  could  be  based.  We  shall 
make  no  attempt  to  follow  the  counsel  in  his 
discussion  of  the  appeal.  He  has  subdivided 
Ills  argument  into  several  propositions,  which 
he  treats  as  a  separate  discussion  of  divers 
particular  causes  of  actlou  which  he  claims 
are  set  up  In  the  complaint.  With  this  we  do 
not  agree.  Though  the  complaint  is  appar- 
ently thus  constructed,  and  the  items  of  Sl- 
bert's  damage  axe  apparently  assigned  to  va- 
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rlons  breacbes,  aad  result  In  a  statement 
analogous  to  a  plea  of  different  causes  of  ac- 
tion upon  indQ>en(lent  statements  of  fact,  we 
remain  of  tbe  conviction  that  its  true  con- 
struction will  assign  It  the  character  of  a 
complaint  alleging  the  plaintiff's  right  to  re- 
cover  on  the  breach  of  a  single  contract. 

In  October,  1895,  Lemmon  owned  a  lot  of 
sheep  then  running  in  one  of  the  northern 
counties.  About  that  time  he  made  an  agree- 
ment with  Madden  and  Slbert,  the  substan- 
tial effect  of  which  was  to  lease  the  herd  to 
these  two  parties  Jointly.  By  the  terms  of 
the  lease,  they  were  to  be  run  in  Morgan 
coimty,  and  were  subsequently  delivered  to 
them.  The  agreement  was  originally  in  pa- 
rol, and  tbe  sheep  were  delivered  prior  to 
the  execution  of  the  writing.  It  was  subse- 
quently written  out  and  signed  by  tbe  par- 
ties. According  to  its  terms,  Lemmon  deliv- 
ered to  Madden  and  Slbert  some  2,528  bead 
of  sheep,  of  certain  specified  ages  and  descrip- 
tions. The  parties  are  agreed  that  the  lease 
did  not  recite  the  exact  number  of  lambs  de- 
livered under  the  lease,  but  it  was  understood 
that  the  sheep  were  received  as  delivered, 
according  to  the  terms  of  the  agreement. 
Under  the  arrangement  between  Lemmon 
and  these  parties.  Madden  and  Slbert  were 
to  herd  and  run  the  sheep  and  care  for  them 
for  two  years,  and  receive  as  their  compen- 
sation all  the  wool  of  the  lambs,  half  the 
wool  of  the  aged  sheep,  and  one-half  of  the 
Increase.  There  was  an  independent  arrange- 
ment between  Madden  and  Slbert  that  Slbert 
should  act  as  the  herder  of  tbe  sheep,  and 
care  for  them  according  to  tbe  duties  ordi- 
narily placed  on  herders;  and  for  this  the 
lessees  agreed  between  themselves  that  Slbert 
should  receive  $15  per  month  (being  half 
wages),  to  be  paid  by  Madden,  probably  out 
of  his  presumed  or  expected  profits.  As  stat- 
ed, tbe  sheep  were  turned  over  and  remained 
in  Slbert' s  possession  as  herder  until  the  3d 
of  June,  1896.  The  lessees  did  not  agree; 
each  insisting  that  the  other  had  failed  to 
observe  his  agreement,  and  disagreeing,  also, 
with  respect  to  some  acts  of  Madden  with 
respect  to  the  herd.  We  deem  it  unnecessary 
to  refer  to  tbe  exact  grounds  of  the  disagree- 
ment, or  to  Lemmon' 8  theory.  At  aU  events, 
matters  continued  until  the  3d  of  June,  1806, 
when  the  sheep  were  turned  over  by  Slbert  to 
LemmcMi,  who  took  them  under  an  agreement 
which  they  made,  substantially,  that  Slbert 
transferred  and  assigned  to  Lemmon  all  in- 
terest he  had  In  the  sheep  leased  to  Madden 
and  himself,  and  agreed  to  let  him  run  tbe 
sheep  without  any  interference,  and  for  tbe 
best  interests  of  all  parties.  Lemmon  agreed 
to  care  for  the  sheep  to  the  best  of  his  ability, 
and  return  to  the  lessees  their  Just  dues,  ac- 
cording to  the  tenor  of  the  lease.  He  also 
agreed  to  see  that  Slbert  received  out  of  Mad- 
den's  share  In  the  lease  the  amount  due  him 
for  his  wages;  the  settlement  to  be  made  by 
October  1, 1880.    It  will  be  observed  that  tbe 


lease  was  practically  ended,  so  far  as  con- 
cerns Siberf  8  management  or  control  of  tbe 
herd  and  its  further  disposition.  Lemmon 
thereupon  took  the  sheep,  turned  them  over 
to  another  party,  in  Nebraska,  who  ran  tbem 
until  October,  had  the  sheep  sheared,  sold  all 
the  wool,  and  kept  all  tbe  increase  of  the 
herd,  which  amounted  to  about  1,000  lambs. 
According  to  the  agreement,  Madden  and  Sl- 
bert were  entitled  to  half  of  those  lambs, 
and  half  tbe  value  of  tbe  wool,  subject  to  one 
deduction.  By  the  terms  of  the  original 
agreement,  Madden  and  Slbert  undertook  the 
care  of  the  herd,  and  agreed  to  return  the 
whole  number  of  sheep  received;  becoming, 
by  tbe  terms  of  their  contract,  absolute  guar- 
antors against  loss.  This  is  the  proposition 
about  which  the  parties  are  in  hopeless  con- 
flict,—one  insisting  on  the  loss  of  more  than 
400,  and  tbe  other  on  the  loss  of  a  much  less 
number;  one  side  insisting  that  many  were 
lost,  and  the  other  contending  that  there  was 
no  loss  except  the  natural  and  inevitable  loss 
which  was  the  ordinary  percentage  of  diminu- 
tion from  a  herd  of  that  size.  The  parties 
disagree  about  the  number  of  sheep  delivered, 
— one  side  contending  that  the  exact  number 
specified  In  the  lease  was  sent,  and  the  other 
that  there  was  a  less  number  actually  de- 
livered. We  do  not  regard  this  as  a  matter 
of  error,  because  originally  tbe  contract  was 
a  verbal  one,  and  tbe  sheep  were  delivered 
and  received  prior  to  the  time  the  written 
agreement  was  entered  into;  and,  although  it 
may  recite  a  particular  number,  yet  if,  in 
point  of  fact,  a  less  number  was  delivered, 
we  see  no  reason  in  the  law  why  tbe  lessees 
would  not  be  permitted  to  show  It.  Ordina- 
rily they  could  not  offer  such  testimony,  and 
It  is,  of  course,  very  persuasive,  and  almost 
controlling,  with  respect  to  the  matter  of 
number,  and  casts  more  than  tbe  usual  bur- 
den on  the  plaintiff  to  show  the  mistake. 
When,  however,  it  transpires  that  they  orig- 
inally agreed  by  parol  that  the  sheep  were 
counted  and  delivered  before  the  agreement 
was  executed,  we  do  not  believe  that  its  re- 
cital is  of  necessity  absolutely  controlling,  and 
cannot  be  varied  by  proof. 

During  the  progress  of  the  trial  the  defend- 
ant offered  some  testimony  regarding  the 
management  and  control  of  tbe  sheep  after 
June  3,  1896,  when  they  bad  been  redeliv- 
ered to  him,  and  after  Slbert  had  assigned 
and  transferred  all  of  bis  Interests  in  tbe 
lease.  The  court  not  only  excluded  the  tes- 
timony, bnt  stated  in  the  presence  of  the 
Jury  tliat  it  was  a  matter  of  no  consequence 
what  was  done  with  the  sheep  after  the  3d 
of  June,  1896.  The  appellant  insists  that  this 
was  error.  To  the  proposition  we  cannot 
assent.  As  we  read  the  agreement,  it  was  a 
transfer  by  Sibert  of  all  his  Interests  in  tbe 
lease,  and  be  thereafter  had  no  interest  in 
the  herd,  or  In  its  management  or  control, 
and  was  entitled  to  no  compensation  regard- 
ing It,  but  was  simply  to  receive  25  per  cent. 
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of  the  Talue  of  the  Increase,  25  per  cent  of 
the  value  of  the  wool  of  the  aged  part  of  the 
tlock,  and  50  per  cent,  of  the  wool  of  the 
lambs,  subject  to  whatever  deduction  Lem- 
inon  was  entitled  because  of  the  losses 
against  which  the  lessees  had  contracted. 
It  seems  to  us  that  by  the  terms  of  the  as- 
sl!i;nment  he  transferred  all  his  interests  in 
thi;  lease,  and  thereafter  had  no  concern 
about  it  or  In  it.  Tte  remark  of  the  court 
was  entirely  in  harmony  with  our  views  of 
the  proper  consti-uction  of  the  agreement,  and 
the  appellant  was  not  prejudieetl  thereby. 

We  see  no  force  in  the  point  urged  by  the 
appellant,  that  the  court  ought  not  to  have 
sustained  the  objection  to  the  testimony  about 
an  agreement  with  Madden  by  which  the 
sheep  were  talcen  to  Nebraska.  The  lease 
was  terminated,  and,  whether  the  testimony 
was  or  was  not  admissible,  It  worked  no 
harm  to  the  appellant,  because  Sibert's 
rights  were  to  be  measured  and  determined 
l>y  the  conditions  existing  when  the  trans* 
fer  was  made  and  the  lease  abandoned. 

Some  argument  is  based  on  the  contention 
that  there  was  no  legal  contract  which  would 
bind  Lemmon  to  pay  Sibert,  out  of  Madden's 
share  or  Interest  in  the  lease,  the  wages  due 
him  under  the  agreement  between  the  les- 
sees. The  jury  were  instructed  that,  if  they 
found  that  there  was  anything  coming  to 
Madden,  Lemmon  was  bound  to  pay  It,  and 
could  not  refuse  to  pay  because  Madden,  in 
some  other  and  independent  contract,  owed 
him  some  money.  This  the  appellant  con- 
tends was  error.  The  answer  to  the  proposi- 
tion la  that  the  court  instructed  the  jury  on 
this  hypothesis  without  objection.  By  his 
consent  the  issue  was  submitted  to  the  jury, 
and,  failing  to  object  or  to  except  to  the  In- 
stniction  or  to  the  testimony  about  it,  he 
cannot  be  heard  to  complain.  Aside  from 
this  consideration,  there  Is  another  proposi- 
tion springing  from  the  pleading,  wherein 
the  defendant,  by  his  answer,  construed  the 
contract  according  to  the  plaintiff's  conten- 
tion. It  being  a  matter  of  debate  what  the 
proper  construction  of  it  was,  it  might  well 
be  said  that,  when  the  defendant  tenders 
an  Issue  on  the  subject,— alleges  a  construc- 
tion in  accordance  with  his  view,— he  can- 
not afterwards  he  heard  to  contend  that 
there  was  no  issue  concerning  it,  and  no 
evidence  ought  to  liave  been  introduced  about 
it  The  defendant  denied  that  he  uncondi- 
tionally guarantied  the  wages,  but  he  averred 
that  he  agreed  to  pay  them  out  of  any 
amount  coming  to  Madden  from  his  interest 
in  the  lease  on  final  settlement.  He  then 
alleged  that  there  was  nothing  coming  to 
Madden,  and  draws  a  legal  conclusion  that 
therefore  he  was  under  no  legal  liability. 
When  be  avers  that  this  is  the  true  construc- 
tion of  the  agreement,  we  are  quite  Inclined 
to  accept  his  construction  and  his  plea;  and 


when  he  permits  evidence  to  be  introduced, 
and  the  court  to  instruct  the  jury,  concerning 
It,  without  objection,  he  cannot  complain. 
This  was  the  evident  purpose  and  object  of 
the  assignment.  The  surrender  of  the  lease 
by  Sibert,  and  the  abandonment  of  his  rights 
to  the  herd,  for  I^mmon's  benefit,  seem  to 
us  to  furnish  a  sufficient  consideration  for  his 
agreement  to  pay,  and  he  must  respond,  pro- 
viding there  is  evidence  to  show  that  on  set- 
tlement of  the  herd  account  there  was  any- 
thing coming  to  Madden,  out  of  which  Sl- 
l>ert's  wages  could  be  paid.  This  was  sub- 
mitted to  the  jury. 

We  discover  no  other  assignment  of  error, 
or  position  taken  in  the  argument,  to  which 
reference  need  be  made,  save  the  last,  which 
is  really  the  burden  of  the  whole  of  them, — 
that  the  verdict  is  against  the  weight  of  the 
evidence.  The  appellant's  counsel  seeks  to 
escape  the  force  of  the  general  rule,  which 
gives  the  verdict  of  the  jury  obligatory  force 
in  this  court  on  the  theory  that  it  was  the 
result  of  bias,  mistake,  or  misapprehension. 
He  proceeds  to  recite  all  the  exceptions  to 
the  rule  which  in  the  various  opinions  of  the 
two  appellate  courts  have  been  stated.  Giv- 
ing to  ail  of  them  due  weight  and  due  con- 
sideration, we  are  very  frank  to  say  that 
we  are  unable  to  see  that  this  case  is  brought 
within  any  of  these  well-supported  excep- 
tions. Frankly,  as  we  read  the  testimony  we 
doubt  whether  we  should  have  rendered  the 
same  verdict  providing  it  Impressed  us  when 
delivered  by  the  witnesses  as  it  Impresses 
us  now  when  we  read  it  in  type.  We  are 
equally  frank  to  say  that  It  would  be  a  mat- 
ter of  exceeding  difficulty  for  us  to  spell  out 
a  verdict,  and  determine  what  damages  Si- 
bert has  sustained,  or  the  sum  to  which  he 
is  entitled,  computed  on  the  basis  of  the  In- 
crease, and  on  his  share  of  the  wool  clipped, 
after  deducting  from  the  total  the  loss  for 
which  he  was  bound.  We  must,  however. 
Insist  that  there  is  evidence  in  the  record  on 
which  the  Jury  had  a  right  to  conclude  that 
he  was  entitled  to  recover  the  sum  for  which 
they  rendered  a  verdict.  The  whole  matter 
Is  hopelessly  in  confiict  It  Is  uncertain,  it  Is 
doubtful,  but  we  see  nothing  to  Indicate  that 
the  verdict  resulted  from  prejudice  or  bias; 
and,  under  these  circumstances,  we  do  not 
feel  at  liiierty  to  set  aside  the  judgment  en- 
tered thereon. 

We  have  undoubtedly  gone  further  and 
said  more  than,  perhaps,  was  our  legal  duty; 
but  we  have  done  It  In  deference  to  the  ear- 
nestness and  apparent  honesty  of  counsel,  and 
more  to  demonstrate  the  hypothesis  on  which 
we  refuse  to  accept  his  conclusions,  than  to 
attempt  to  support  the  verdict  by  an  argu- 
ment on  the  testimony.  Since  we  are  whol- 
ly xinable  to  discover  a  legal  error  which 
would  permit  us  to  reverse  the  judgment,  we 
must  affirm  It.    Affirmed. 
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(10  N.M.  Ut) 

RBYMOND  T.  NEWOOMB. 

(Supreme  Court  of  New  Mexico.    May  3,  1000.) 

STATUTES— CONSTRUCTION— LIMITATIONS— AD- 
MISSION OF  DEBT. 

1.  The  clause  in  section  2926,  Comp.  Laws 
18U7,  recitinB  tliat  one  of  tlie  modes  in  which 
a  ciiuse  of  action  sliall  be  revived  is  "by  an  ad- 
mis.-iion  that  tlic  debt  is  unpaid,"  being  identical 
with  the  provision  in  the  Iowa  statute,  in  con- 
struclion  then-of  consideration  will  be  giTen  the 
fact  that  the  statute  was  adopted  from  a  sister 
state,  together  with  the  con.itruetion  put  upon  it 
bv  the  courts  of  that  state  at  the  time  of  its 
adoption.  Bullard  T.  Lopei,  37  Pac.  1103,  7  N. 
M.  503,  followed. 

2.  A  person,  having  executed  a  chattel  mort- 
gajte  to  secure  a  certain  indebtedness,  wrote  to 
his  debtor,  the  mortgagee,  as  follows:  "I  shall 
sell  our  cattle  the  first  chance.  I  am  tired  of 
the  business,  and  want  to  pay  o£E  that  mort- 
gage." Udd  sufficiently  dear  and  unqualified  to 
con.<titnte  an  admission  that  the  debt  secured 
by  the  mortgage  is  unpaid,  and  to  operate  to  re- 
move the  bar  of  the  statute  of  limitations. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Doiia  Ana  county; 
before  Justice  Frank  \V.  Parker. 

Action  by  Numa  Reymond  against  Simon 
N'eweomb.  Judgment  for  defendant  and 
plaintin  brings  error.    Reversed. 

Wade  &  Llewellyn,  for  plalnUff  In  error. 
J.  F.  Bonham  and  A.  B.  Fall,  for  defendant 
in  error. 

CRUMPACKER,  J.  On  the  12th  of  April, 
1890,  the  plaintiff  In  error,  Numa  Reymond, 
filed  his  complaint  against  the  defendant  In 
error,  Simon  B.  Neweomb,  in  the  Third  Judi- 
cial district  court  lor  the  county  of  DoSa 
Ana.  Afterwards  an  amended  complaint  was 
filed  in  the  cause,  and  this  was  afterwards 
still  further  amended  by  the  filing  of  a  sec- 
ond amended  complaint.  To  this  second 
amended  complaint  the  defendant  filed  a  de- 
murrer, which  was  sustained  by  the  court, 
and,  the  plaintiff  In  error  electing  to  stand 
upon  bis  second  amended  complaint,  the 
cause  of  action  was  thereupon,  by  the  judg- 
ment of  the  court,  dismissed.  For  a  review 
of  this  ruling  of  the  court  below,  the  plaintiff 
In  error  hag  brought  the  cause  into  this  court, 
assigning  the  following  errors:  "(1)  The 
court  erred  in  and  by  its  Judgment  In  holding 
the  complaint  insuflicient  and  dismissing  the 
action;  (2)  in  determining  that  the  several 
payments  made  by  the  defendant  upon  the 
note  did  not  take  the  case  out  of  the  operation 
of  the  statute  of  limitations;  (3)  in  determin- 
ing tliat  the  writing  set  forth  in  the  complaint 
was  not  a  sufilcieut  admission,  coupled  with 
the  other  allo$;atIons  of  the  complaint,  to  re- 
vive the  cause  of  action."  The  facts  admitted 
by  the  demurrer  are  substantially  as  follows: 
That  on  December  5,  1800,  defendant  made 
and  delivered  to  the  plaintiff.  In  this  territory, 
his  promissory  note  in  writing  for  the  sum  of 
$6,(>^.C3,  which  became  due  and  payable 
one  year  after  date;  that  at  various  times 
during  the  period  of  time  Intervening  between 


the  maturity  of  the  note  and  the  filing  of  the 
complaint  in  the  district  court  the  defendant 
made  various  payments  on  the  note  to  the 
plaintiff,  which  were  duly  credited  thereon, 
the  last  of  such  payments  being  within  six 
years  prior  to  the  bringing  of  the  action,  and 
the .  total  payments  amounting  to  $1,950.72; 
that  at  the  time  of  the  execution  of  the  note 
the  defendant  executed  and  delivered  to  the 
plaintiff  his  mortgage  on  certain  propeity 
therein  described,  to  secure  the  payment  of 
the  note;  that  afterwards,  to  wit,  on  Febru- 
ary 1,  1897,  the  defendant  delivered  to  the 
plaintiff  a  writing  as  follows:  "Las  Cruces, 
N.  M.,  Feb.  1,  1807.  Dear  Reymond:  I  shall 
sell  out  cattle  at  the  first  chance.  I  am  tired 
of  the  business,  and  want  to  pay  off  that 
mortgage.  [Signed]  Simon  B.  Neweomb;" 
and  that  the  mortgage  mentioned  in  said  writ- 
ing is  the  mortgage  given  by  the  defendant  to 
secure  the  payment  of  the  note  sued  upon  In 
the  complaint.  The  grounds  of  demurrer 
were  that  the  note  and  original  contract  are 
barred  by  the  statute  of  limitations;  that  the 
payments  set  up  did  not  constitute  such  a 
new  promise  or  admission  of  the  Indebtedness 
as  would  renew  the  contract;  that  the  writing 
set  up  In  the  complaint  did  not  constitute  a 
new  promise  to  pay  the  original  debt;  and  that 
the  petition  stated  no  cause  of  action,  etc. 

The  two  questions  presented  and  argued  in 
the  briefs  are:  First,  is  the  writing  set  forth 
In  the  complaint  a  sufilcient  admission  that 
the  debt  is  unpaid,  and  to  revive  the  cause 
of  action  founded  upon  the  contract?  and, 
second,  does  a  part  payment  of  principal  or 
Interest  on  a  promissory  note  within  the  pe- 
riod of  the  statute  of  limitations  toil  the  stat- 
ute? A  determination  of  the  first  question  dis- 
poses of  the  case.  Our  statute  (section  2926, 
Comp.  Laws  1807)  provides  that  "causes  of 
action  founded  upon  contract  shall  be  revived 
by  an  admission  that  the  debt  is  unpaid,  as 
well  as  by  a  new  promise  to  pay  the  same, 
but  such  admission  or  new  promise  must  be 
in  writing,  signed  by  the  party  to  be  charged 
thereby."  We  find  no  case  decided  by  the 
supreme  court  of  this  territory  in  which  the 
statute  has  been  construed  with  reference  to 
what  shall  be  deemed  a  stifflcient  admission 
that  the  debt  is  unpaid,  but  observe  that  in 
the  case  of  Bulhird  v.  Lopez,  7  N.  M.  563,  37 
Pac.  1103,  where  it  was  contended  that  It 
was  apparent  from  the  similarity  of  the  lan- 
guage employed  In  the  Iowa  and  our  statute 
that  we  adopted  the  Iowa  statute  with  the 
construction  placed  upon  It  up  to  the  time  of 
such  adoption,  this  court  held  that  some  con- 
sideration in  construction  should  be  given  to 
that  fact  when  we  incorporate  into  our  law  a 
statute  of  this  kind  from  a  sister  state;  and 
under  the  authority  of  Anuijo  v.  Armijo,  4 
N.  .M.  ((illd.)  65,  13  Pac.  02,  there  recognized 
this  principle  by  adopting  the  construction  of 
the  statute  upon  the  question  there  In  con- 
troversy placed  upon  It  by  the  Iowa  courts. 
Tne  language  used  In  the  Iowa  act  and  that 
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used  in  onr  act,  aa  to  one  of  the  modes  In 
which  the  cause  of  action  may  be  revived,  be- 
ing "by  an  admission  that  the  debt  Is  un- 
paid," and  Identical,  we  shall,  In  recog^nizing 
the  principle  which  controlled  the  court  in 
BuUard  v.  Lopez,  supra,  view  the  alleged 
admission  In  this  case,  upon  the  question  of 
Its  sufficiency  to  revive  the  cause  of  action,  in 
the  light  ot  the  Iowa  decisions,  and  give  con- 
sideration to  the  construction  given  similar 
admissions  by  that  court  The  Iowa  supreme 
court  has,  under  the  statute  of  that  state,  held 
the  following  to  be  unqualified  and  sufficient 
admission  of  indebtedness,  either  in  words  or 
in  legal  effect:  A  statement  in  the  mortgage 
that  the  premises  thereby  Incumbered  were 
"already  subject  to  a  mortgage"  In  the  hands 
of  persons  named  held  a  sufficient  admission 
that  the  debt  secured  by  a  paramount  mort- 
gage is  unpaid.  Palmer  v.  Butler,  36  Iowa, 
581.  "How  will  It  suit  you  to  make  three 
notes  of  the  amount  due  you?"  describing  the 
proposed  notes,  was  held  a  sufficient  admis- 
sion of  the  Indebtedness  to  the  amount  of  the 
notes  specified  to  revive  the  debt  Wise  v. 
Adair,  50  Iowa,  104.  "I  am  sorry  I  cannot 
pay  you  now.  I  had  expected  to  pay  you  this 
fall,  but,  owing  to  scarcity  of  money,  I  can- 
not It  is  a  long  weary  time  I  have  been 
paying  those  debts,  and  am  not  through  yet 
I  hope  to  live  to  pay  you,  and  hope  to  do  so 
next  spring,  but  I  have  provided.  In  case  I 
die  before  you  are  paid,  my  wife  will  pay 
you  out  of  an  Insurance  on  my  life."  Held 
sufficient  BayUss  v.  Street,  51  Iowa,  627,  2 
N.  W.  437.  "On  Saturday  I  paid  S.  S.  Wil- 
cox Interest  on  $9,000,  which  you  have  re- 
ceived probably  by  this  time,  part  of  which 
was  not  due.  Mr.  Wilcox  figured  the  inter- 
est out  that  was  not  due,  saying  he  did  not 
know  how  you  would  like  it.  If  that  does 
not  meet  with  your  approval,  we  will  fix  it 
some  other  way.  I  had  the  money,  and 
thought  you  could  use  It  and  probably  it 
would  not  make  any  difference,  as  I  had  to 
get  exchange  on  New  York,  to  get  it  all  at 
one  time.  The  small  note  I  did  not  pay,  as 
I  shall  be  at  considerable  expense  this  sum- 
mer on  my  last  purchase  of  Deforest."  Mil- 
ler V.  Beardsley,  81  Iowa,  721,  45  N.  W.  756. 
It  will  be  seen,  therefore,  that  the  rule  laid 
down  by  the  Iowa  court  prior  and  subse- 
quent to  our  adoption  of  the  statute  is  that 
It  Is  not  essential  to  a  revival  of  a  cause  of 
action  that  the  admission  be  couched  in  pre- 
cise and  direct  terms,  but  it  is  sufficient  if  It 
show  with  reasonable  certainty  that  the  debt 
is  unpaid.  Nelson  v.  Hanson  (Iowa)  CO  N.  W. 
656;  Penley  v.  Waterhouse,  3  Iowa,  441; 
Palmer  v.  Butler,  supra;  Mahon  v.  Cooley,  36 
Iowa,  483;  Wise  v.  Adair,  supra.  Does  the 
writing  relied  upon  in  this  case  to  remove  the 
bar  of  the  statute  of  limitation  show  with 
reasonable  certainty  that  the  debt  Is  unpaid? 
"Dear  Reymond:  I  shall  soil  out  cattle  the 
first  chance.  I  am  tired  of  the  business,  and 
want  to  pay  off  that  mortgage."    Counsel 


for  defendant  In  error  contends  that  this 
statement  is  an  admission  that  there  was  a 
mortgage,  a  hope  expressed  to  pay  it  off,  and 
to  apply  the  proceeds  derived  from  a  sale  of 
the  cattle  thereon;  that  it  was  not  an  ad- 
mission of  the  debt  as  a  personal  obligation, 
and  was  not  such  an  admission  from  which 
the  law  will  imply  a  promise  to  pay,— relying 
upon  the  case  of  Shepherd  v.  Thompson,  122 
U.  S.  232,  7  Sup.  Ct  12B»,  30  L.  Ed.  1156, 
where  the  supreme  court  of  the  United  States 
held  that  a  mere  acknowledgment  of  a  debt 
Is  not  sufficient,  but  that  there  must  be  a 
distinct  and  unequivocal  acknowledgment  of 
the  debt  as  still  subsisting  as  a  personal  ob- 
ligation of  the  debtor.  In  that  case,  how- 
ever, the  supreme  court  of  the  United  States 
was  considering  a  statute  in  force  In  the  Dis- 
trict of  Columbia,  which  is  the  statute  of 
Maryland,  and  Is  quite  different  from  the 
Iowa  and  New  Mexico  statutes,  and  the  case 
Is  not  in  point  here.  As  said  in  the  case  of 
Mahon  v.  Cooley,  supra,  the  admission  alone 
is  sufficient  It  is  not  regarded  as  a  contract, 
but  is  simply  a  written  dedaration  that  the 
debt  is  unpaid.  The  case  of  Palmer  v.  But- 
ler, supra,  Is  exactly  in  point  the  admission 
that  the  premises  were  already  subject  to  a 
mortgage  being  held  sufficient  to  remove  the 
bar.  The  construction  we  place  upon  the 
writing  Is,  in  view  of  the  facts  confessed  as 
true  by  the  pleadings,  that  the  mortgage 
therein  referred  to  Is  the  identical  mortgage 
given  as  security  for  the  Indebtedness  al- 
leged to  be  due;  and,  thus  Identified,  the  ex- 
pression of  a  desire  "to  pay  off  that  mort- 
gage" leaves  but  little  room  for  further  judi- 
cial construction.  "That  mortgage"  was  a 
conveyance  of  certain  personal  property  to  se- 
cure the  debt  of  the  mortgagor  (defendant 
in  error),  which,  being  conditional  at  the 
time,  would  become  absolute  if  at  a  fixed 
time  the  property  was  not  redeemed.  "To 
pay  off  that  mortgage"  it  would  be  necessary 
to  pay  the  debt  which  the  mortgage  secur- 
ed; and  the  debt  which  It  secured  Is,  as  we 
have  seen,  the  debt  In  suit;  and  a  desire  to 
pay  off  a  debt  If  expressed  In  the  formality 
required  by  the  statute,  is,  in  legal  effect,  an 
admission  that  the  debt  Is  unpaid.  We  find 
no  reason  to  sustain  the  contention  of  coun- 
sel for  defendant  In  error  that  the  expression, 
"I  shall  sell  out  cattle  first  chance,"  as  used 
in  the  writing,  conveys  the  meaning  that  de- 
fendant In  error  wanted  to  pay  off  the  mort- 
gage only  to  the  extent  that  the  application 
of  the  proceeds  derived  from  a  sale  of  the 
cattle  would  admit  though  the  expression 
quoted  would  seem  to  warrant  the  Inference 
that  the  proceeds  of  such  sale  would  be  ap- 
plied to  the  payment  of  the  indebtedness. 
Admissions  couched  In  less  precise  and  direct 
terms  than  the  one  here  In  controversy  have 
been  held  sufficient  tmder  the  much  less  ex- 
plicit statutes  of  various  states.  Railroad  Co. 
V.  Prosscr  (Cal.)  55  Pac.  145;  Jtanchester  v. 
Braender  (N.  Y.)  14  N.  E.  405.    We  conclude 
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that  the  admission  that  the  debt  is  unpaid, 
relied  upon  iu  tills  case,  is  unconditional,  un- 
limited, and  reasonably  certain,  and  is,  there- 
fore, sutficieut,  and  operated  to  revive  the 
cause  of  action  founded  upon  tbe  contract 
set  out  In  tne  complaint.  The  judgment  of 
the  court  below  in  sustaining  tbe  demurrer 
aud  dismissing  the  complaint  was,  for  the 
reasons  stated,  erroneous,  and  is  reversed, 
and  tbe  cause  should  be  remanded,  with  di- 
rections to  the  court  below  to  reinstate  the 
cause,  and  to  proceed  In  conformity  with  law. 

MILLS,  C.  J.,  and  McFIE,  J.,  concur. 


(10  N.H.  43) 

GARCIA,    Auditor,    v.    TERRITORY   ei   tel. 

BITRSUM. 

^Supreme  Court  of  New  Mexico.    "Slay  2,  1000.) 

FISCAL  YKARr-MANDAMUS— TRANSPORTING 
CONVICTS. 

1.  As  relating  to  territorial  finnncps,  Decem- 
ber, 1S&7,  and  Jnnunry  and  Februnry,  1808,  fell 
within  the  forty-eighth  fiscal  year. 

2.  ITie  territorial  auditor  is  not  compellable, 
by  mandamus,  to  draw  his  warrant  for  soryices 
inCTirred  in  transporting  oonvicts  to  the  territori- 
al nenitpntiary,  and  rendered  during  the  forty- 
eighth  fiscal  year,  by  the  slieriff  of  Socorro  coun- 
ty, agahist  the  particular  fund  appropriated  for 
like  services  during  the  forty-ninth  fiscal  year. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Socorro  county;  be- 
fore Justice  Charles  A.  Leland. 

Application  by  the  territory,  on  the  rela- 
tion of  H.  O.  Bursum,  for  a  writ  of  manda- 
mus against  Marcelino  Oarcla,  territorial  au- 
ditor. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

E.  L.  Bartlett,  for  plaintiff  In  error.  Silas 
Alexander  and  H.  M.  Dougherty,  for  defend- 
ant In  error. 

CRCMF ACKER,  J.  By  maudamns  It  was 
sought  In  this  proceeding  to  compel  the  ter- 
ritorial auditor  to  draw  bis  warrant  In  favor 
of  relator,  H.  ().  Bursum,  for  tlie  sum  of 
$1.3:{0,  against  the  appropriation  of  the  forty- 
ninth  fl.scal  year  for  transportation  of  con- 
victs. The  relator  In  his  petition  alleged  that 
as  tbe  duly-qualified  and  acting  sheriff  of 
Socorro  county,  N.  M.,  he  performed  the 
service,  as  required  by  law,  of  transporting 
convicts  from  the  county  of  Socorro  to  the 
territorial  penitentiary;  that  on  tbe  7tl»  day 
of  March,  1808,  for  such  service  he  presented 
to  the  auditor  his  accouut;  that  the  said 
auditor  allowed  thereon  said  sum  on  said 
date,  tbe  said  date  being  alleged  to  be  with- 
in and  during  tbe  forty-ninth  fiscal  year. 
Relator  further  alleged  that  the  auditor  bad 
funds  in  band  out  of  which  said  account  was 
payable;  that  it  was  the  duty  of  tbe  audi- 
tor to  is.'sue  his  warrant  for  said  sum  In  fa- 
vor of  relator  out  of  appropriatiou  for  the 
forty-ninth  fis^cal  year;  tlint.  after  request 
and  demand,  said  auditor  neglected,  refus- 


ed, and  still  does  neglect  and  refuse,  to 
draw  said  warrant,  etc.  Wherefore  he  prayed 
the  Issuance  of  tbe  writ  of  mandamus,  etc. 
For  answer  to  tbe  alternative  writ,  the  re- 
spondent admitted  that  said  relator  was, 
during  the  forty-eighth  fiscal  year,  entitled 
to  receive  from  tbe  territory,  out  of  tbe  fund 
for  tbe  transportation  of  convicts,  tbe  sum  of 
$1,330,  for  transporting  convicts  to  the  ter- 
ritorial penitentiary  during  tbe  months  of 
December,  1807,  and  January  and  February, 
180S,  bad  there  been  any  money  In  said 
fund,  appropriated  for  the  forty-eighth  fiscal 
year,  with  which  to  pay  tbe  same  at  the 
time  of  presentation  of  tbe  account,  but 
showed  that  at  such  a  time  a  deficiency  al- 
ready existed  in  said  fund.  Wherefore  re- 
spondent denied  that  under  tbe  law  It  was 
bis  duty  to  draw  bis  warrant  for  said  sum. 
In  relator's  favor,  out  of  the  appropriation 
for  tbe  forty-ninth  fiscal  year,  for  tbe  reason 
that  all  of  said  services  were  rendered  by 
relator  during  tbe  forty-eighth  fiscal  year, 
which,  it  was  alleged,  closed  on  tbe  6th  day 
of  Marcb,  1898.  Tbe  sworn  answer  of  respond- 
ent contains,  also,  a  statement  of  tbe  ac- 
counts filed  against,  and  payments  made  out 
of,  tbe  transportation  of  convicts  fund  for 
tbe  forty-eighth  fiscal  year,  and  an  exhibit 
of  relator's  account,  which  are  in  accordance 
with  tbe  substance  of  respondent's  answer. 
Tbe  cause  was  beard  on  the  alternative  writ 
and  answer,  and  tbe  writ  was  ordered  to  be 
made  peremptory,  which  peremptory  writ 
commanded  the  auditor  to  draw  his  warrant 
in  favor  of  tbe  relator,  H.  O.  Bursum,  for 
said  sum.  on  the  territorial  treasurer,  out 
of  the  appropriation  for  tbe  forty-ninth  fiscal 
year  for  tbe  transportation  of  convicts,  to 
which  writ  the  respondent  made  return  that 
in  compliance  therewith  be  had  so  drawn 
tbe  warrant,  but  protested  that  tbe  same  was 
drawn  solely  upon  tbe  order  of  court,  aud 
not  voluntarily.  Respondent  sued  out  from 
tbe  supreme  court  a  writ  of  error,  and  this 
cause  is  before  us  for  review  upon  tbe  record 
alone. 

It  being  conceded  that  the  services  upon 
which  tbe  claim  of  relator  Is  based  were 
rendered  by  him  during  tbe  forty-eighth  fis- 
cal year,  that  tbe  money  in  the  fund  so  ap- 
propriated for  said  year  waa  exhausted,  and 
that  the  claims  filed  against  said  fund  ex- 
ceed tbe  appropriation  for  said  year  at  the 
time  of  the  presenting  of  relator's  account, 
the  only  question  to  be  decided  is  wlietlier 
or  not  tlie  territorial  auditor  could  lawfully 
draw  bis  warrant  in  relator's  favor,  in  pay- 
ment of  said  account,  against  the  specific 
appropriation  for  services  of  a  similar  char- 
acter for  tbe  forty-ninth  fiscal  year.  For 
many  years  In  this  territory,  section  2o97. 
Comp.  Laws  ISO",  has  been  a  general  limita- 
tion upon  tlie  authority  of  the  auditor,  under 
.wliicb  be  may  audit  only  such  accounts  as 
have  been  expressly  allowed  by  acts  passed 
by  the  legislative  assembly;  and  by  sectlop 
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2508  thereof  he  was  required  to  report  claims 
not  so  allowed  to  the  next  legislative  assem- 
bly, tor  its  action  thereon.  By  section  4015 
of  said  laws  (Laws  1889,  p.  81)  the  legisla- 
tive assembly  of  the  territory  established 
fiscal  years,  beginning  on  the  first  Monday 
of  March  of  each  year,  and  by  the  same  act 
provided  certain  particular  funds  of  the  ter- 
ritory, out  of  which,  only,  should  claims 
against  the  territory  be  paid,  and  also  pro- 
vided in  said  act  (section  2604,  Comp.  Laws 
1897)  that  the  auditor  shall  in  no  case  draw 
any  warrant  upon  any  fund  for  a  greater 
sum  than  that  of  the  money  subject  to  draft 
in  that  fund,  less  the  amount  of  any  out- 
standing and  unpresented  warrants  against 
that  fund,  and  attached  severe  penalties  for 
any  violation  of  the  provisions  of  the  act. 
By  section  2610,  Comp.  Laws  1887  (Laws 
1891,  p.  232),  It  was  provided  that  "If  the 
auditor  of  the  territory  shall  draw  any  war- 
rant on  the  treasurer  of  the  territory,  when 
there  is  no  money  in  the  treasury  in  the  par- 
ticular fund  for  which  the  warrant  is  drawn, 
he  shall  be  liable  to  a  fine  of  not  less  than 
one  thousand  dollars,  and  imprisonment  for 
not  less  than  one  year,  and  shall  be  sum- 
marily removed  from  office  by  the  governor." 
By  section  4177,  Comp.  Laws  1897  (Laws 
1897,  p.  1»4),  the  territorial  nssenibiy  made 
the  specific  appropriation  for  the  forty-eighth 
fiscal  year  for  "transportation  of  convicts 
to  the  penitentiary  and  executing  death  war- 
rants, of  five  thousand  dollars";  and  by  sec- 
tion 4178  thereof  (Laws  18:>7,  p.  157)  a  like 
appropriation  was  made  for  the  forty-ninth 
fiscal  year.  Whether  or  not  the  relator's  ac- 
count might  not  have  been  paid,  under  the 
provisions  of  section  4180,  Comp.  Laws  1807, 
out  of  any  surplus  remaining  In  any  fund, 
except  the  interest  fund,  of  the  appropria- 
tions for  the  forty-eighth  fiscal  year,  is  a 
question  not  raised  in  this  case.  From  the 
mere  recital  of  the  above  statirtes,  it  is  plain, 
beyond  argument,  under  the  facts  in  this  case, 
that  the  months  of  December,  1897,  and  Jan- 
uary and  Fel)ruary,  1808,  covering  tlie  period 
during  whlcii  the  services  for  which  the 
charge  Is  made  against  tlie  territory  were 
rendered  by  the  relator,  in  their  relation  to 
territorial  finances,  fell  within  the  forty- 
eighth  fiscal  year,  and  that  it  was  therefore 
not  the  duty  of  the  territorial  auditor  to 
draw  his  warrant  in  payment  of  relator's  ac- 
count against  the  fund  appropriated  for  the 
forty-ninth  fiscal  year;  the  territorial  assem- 
bly having  limited  the  authority  of  the  audi- 
tor to  audit,  and  having  expressly  prohibited 
him  from  auditing,  on  the  pain  of  severe 
penalties,  any  accoimts  against  said  fund  so 
appropriated  for  the  forty-ninth  fiscal  year, 
except  such  accounts  for  transportation  of 
convicts  to  the  penitentiary  and  executing 
death  warrants  as  are  rendered  for  services 
performed  for  said  fiscal  year.  We  believe 
it  to  be  true  that  the  legislative  asseml)ly 
has  always  promptly  made  provision  for  the 


payment  of  all  deficiencies,  as  reported  to  it 
by  the  auditor,  in  fees  and  salaries  of  offi- 
cers, and  that  it  was  the  duty  of  the  relator 
to  abide  such  action  by  that  body  upon  this 
account.  The  court  below  erred  in  granting 
the  writ  of  mandamus,  and  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  direction  to  the  district  court 
to  dismiss  relator's  petition. 

MILI.S,  C.  J.,  and  PARKEB  and  McFIB. 
JJ.,  concur. 


(10  N.M.  MW) 
TERRITORY  v.  McGINXIS. 

(Supreme  Court  of  New  Mexico.    May  3,  1900.) 

JURY— SELECTION  OF  TALESMEN— REPEAL  OP 
STATUTE  —  MURDER  —  INDICTMENT  —  EVI- 
DENCE —  INSTRUCTIONS  —  ARREST  WITHOUT 
WARRANT. 

1.  Section  9.  e.  (KJ,  Laws  1889,  prescribes  the 
manner  in  which  tnlosiuen  shall  be  selected,  and 
repeals  section  941  of  the  Coihpiled  Laws  of 
18!»7. 

2.  One  who  upon  the  evidence  is  found  to  be 
(ruilty  of  murder,  as  a  priueipai  in  the  second 
degiee,  may  be  convicted  under  an  indictment  ' 
chnrKing  him  as  iirinciiial. 

3.  An  indictment  snnioientiy  charging  murder . 
In  tlie  first  deKrec  will  8iiiil>ort  a  conviction  of 
nuirlcr  in  the  second  degn-c. 

4.  Where  there  is  a  qnestlon  whether  an  act 
was  done  l>y  any  i)er8on,  any  fact  which  supplies 
a  niinive  for  such  an  act  is  deemed  to  i>e  rele- 
vant, and  this  is  true  aitboueh  it  may  tend  to 
show  the  accused  guilty  of  another  offense  than 
the  one  charged. 

5.  Where,  upon  a  trial  for  murder,  it  appear- 
ed that  tlie  defendant,  when  the  crime  was  com- 
mitted, was  in  eonipuny  with  other  persons,  and 
the  evidence  left  in  doubt  whether  the  fatal 
shot  was  fired  by  the  defendant  or  by  any  one  of 

;  liis  c-onipanions,  the  testimony  for  the  prosecu- 
tion teniling  to  prove,  however,  that  the  defend- 
ant participated  with  his  companions  in  the  re- 
sistance of  arrest  which  resulted  in  the  homi- 
cide; and  where  there  was  evidence  tending  to 
prove  that  the  defendant  and  the  other  persons 
had.  prior  to  the  lime  of  the  homicide,  acted  in 
consort  as  conspirators  in  the  cumniission  of  a 
felonious  assault  upon,  and  roliliery  of,  a  railroad 
train,  and  had  thereafter  been  for  several  days 
associated  in  a  common  endeavor  to  escHpe  ap- 
pre'iiension  by  flight, — AcW,  that  instructions  by 
the  court  to  the  effect  that  if  the  jury  believed 
the  defendant  to  l>e  a  party  to  a  conspiracy  or 
common  design  to  maljc  violent  opposition  to  ar- 
rest, and  that  in  the  carrying  out  of  such  con- 
si)iraoy  or  common  design  the  homicide  in  ques- 
tion was  perpetrated  by  one  of  his  co-conspira- 
tors, they  niisht  tlien  hold  the  defendant  guilty, 
as  if  he  himself  liad  fired  the  fatal  shot,  and 
that,  if  the  jury  believed  the  evidence  as  to  the 

i  train  roliliery,  thoy  were  to  consider  it  as  a 
fact  tending  to  sliow  tliat  a  felony  had  been 
conimittiKl,  and  that  there  was  prohahie  cause 
to  believe  that  the  defendant  had  talcen  part 
in  sueli  felony,  and  as  evidence  tending  to  snow 
the  motives  of  the  different  parlies  at  the  time 
of  the  crime  was  connnitted,  were  proper  and 
unobjectionable. 

($.  An  instruction  that  an  "assault  upon  a  rail- 
road train  (that  is.  what  is  Icnown  as  'holding 
up'  such  train)"  is  a  felony,  under  the  laws  of 
the  territory,  held,  nnder  the  circumstances  of 
this  case,  to  be  correct  and  unobjectionable. 

7.  The  arrest  of  a  felon  may  be  justified,  by 
any  iK-rscin,  without  warrant,  if  a  felony  has 
in  fact  been  committed,  and  an  instruction  lay- 
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inff  do^m  a  contrary  rule  of  law  was  properly 
refused. 

8.  One  who  is  about  to  arrest  a  felon  need 
give  only  such  notice  of  his  intention  as  could 
be  expected,  under  all  the  circumstances  of  the 
case,  of  one  jfoverned  by  reason,  good  faith,  and 
honest  purpose.  The  question  whether  thin 
rule  of  conduct  was  obKcrved  in  any  particiilar 
instance  is  a  mixed  question  of  law  and  fact, 
to  be  determined  ultimately  by  the  jury,  under 
pro|>er  instructions  from  the  court. 

!).  One  who  is  a  party  to  a  criminal  conspira- 
cy, the  direct  result  of  which  is  a  murder  perpe- 
trated by  one  of  his  co-conspirators,  and  who  is 
actually  present,  as.<<isting  to  the  extent  of  his 
ability  in  the  accomplishment  of  a  common  de- 
sign, is  himself  guilty  of  murder,  as  principal, 
in  the  second  degree;  the  extent  and  efifective- 
ne.ss  of  the  assistance  rendered  by  him  being  im- 
material. 

10.  An  instruction  defining  murder  in  the  sec- 
ond degree,  though  omitting  therefrom  any  ref- 
erence to  the  element  of  malice,  is  not  erroneous, 
where  the  court  in  its  charge  had  theretofore 
specifically  instructed  the  jury  that  all  murder 
was  the  unlawful  killing  of  a  human  being,  with 
malice  aforethought,  either  express  or  implied. 

11.  Kcmarks  by  the  court  to  the  jury  that.  If 
they  should  not  find  a  verdict  by  8  o'clock  in 
the  morning  of  the  next  day  (Sunday),  they 
would  have  to  remain  in  their  juri?  room  until 
Monday  morning  (the  court  expectmg  to  be  ab- 
sent from  8  o'clock  Sunday  morning  until  Mon- 
day morning),  were  not  a  coercion  of  the  jury  or 
prejudicial  to  the  defendant,  in  view  of  the 
state  of  the  testimony,  and  the  length  of  the 
time  the  jury  deliberated  in  this  case. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Colfax  county; 
before  Chief  Justice  William  J.  Mills. 

Wilbam  H.  McGlmils  was  convicted  of 
murder  In  the  second  degree,  and  appeals. 
Affirmed. 

Edwin  B.  Franks  and  Andrleus  A.  Jones, 
for  appellant.  Edward  Ia  Bartlett,  Sol.  Gen., 
for  the  Territory. 

CKUMPACKER,  J.  On  September  10, 
1890,  in  the  district  court  of  the  Fourth  ]n- 
dlclal  district  of  the  territory  of  New  Mex- 
ico, within  and  for  tbe  county  of  Colfax,  the 
defendant,  William  H.  McGIuuts,  was  In- 
dicted for  the  murder  of  one  Edward  Farr. 
On  September  21,  1800,  the  defendant  was 
arraigned,  and  pleaded  not  guilty.  The  de- 
fendant filed  a  motion  for  a  continuance, 
which  was  overruled.  On  October  2,  1800, 
the  cause  came  on  for  trial,  and  on  October 
7th  the  Jury  returned  a  verdict  of  mnrder 
in  tbe  second  degree  against  the  defendant, 
lie  was  sentenced  to  the  penitentiary  for 
life.  Thereafter  the  defendant  Wed  a  mo- 
tion in  arrest  of  judgment  and  a  motion  for 
a  new  trial,  which  were  overruled.  Judg- 
ment was  entered  against  defendant,  where- 
upon he  took  an  appeal  to  this  court.  The 
record  discloses  the  following  important  facts 
in  the  case:  That  on  July  Hi,  1800,  a  posse 
of  seven  members,  organized  by  the  United 
States  marshal  for  the  district  of  New 
Mexico  under  telegraphic  direction  from  the 
attorney  general  of  the  United  States,  while 
In  pursuit  and  upon  the  trail  of  a  baud  of 
felons,  known  to  be  three  or  more  in  num- 
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ber,  wbo  on  the  night  of  the  11th  of  July, 
1880,  held  up  and  robbed  of  expressage  a 
passenger  train  carrying  the  United  States 
mail  on  the  CJolorado  Southern  System  of 
Railway  in  New  Mexico,  suddenly,  In  a  se- 
cluded and  rugged  place  In  the  mountains  of 
Colfax  county,  N.  M.,  came  upon  the  objects 
of  their  search.  That  one  of  the  felons  was 
believed  to  be  a  notorious  desperado,  named 
Sam  Ketcham,  for  whom  the  United  States 
marshal  held  a  warrant  charging  him  with 
a  violation  of  the  postal  laws  theretofore  com- 
mitted. The  testimony  of  tbe  witnesses  for 
the  prosecution  tended  to  prove  that  the  des- 
ignated leader  of  the  posse,  Wilson  Elliott, 
being  the  first  to  see  the  defendant  McGlnnis, 
called  upon  him,  In  a  tone  of  voice  which  he 
believed  loud  enough  to  be  heard  by  defend- 
ant from  a  distance  of  about  50  yards,  to  sur- 
render; that  thereupon  the  defendant,  who 
was  in  motion.  Instantly  stopped  and  raised 
to  his  shoulder  what  Elliott  believed  to  be 
a  gun;  and  that  Instantly  thereupon  shots 
were  exchanged  simultaneously  between  other 
members  of  the  posse  and  the  defendant  and 
those  with  him.  This  the  defendant  denied, 
testifying  that  he  was  at  the  time  on  his 
way  from  the  camp  to  a  spring  of  water  a 
few  yards  distant,  for  a  pall  of  water,  and 
unarmed.  The  evidence  Is  conflicting  upon 
the  question  from  which  side  the  report  of 
the  first  shot  came,  but  it  is  clear  from  tbe 
testimony  of  all  the  witnesses  for  the  prose- 
cution that  the  first  report  of  the  rlfies  from 
tbe  opposing  parties  came  so  close  together 
as  to  be  ahnost  Indistinguishable.  At  the 
first  firing  the  defendant  fell  wounded.  Shots 
continued  to  be  rapidly  exchanged  between 
the  posse  and  the  defendant's  associates  for 
about  10  minutes.  The  effect  of  the  shots 
from  the  felons  was  tbe  shooting  of  Edward 
Farr  through  the  heart,  causing  his  Instant 
death,  and  the  wounding  of  two  other  mem- 
bers of  the  posse;  and  the  efTect  of  the  shots 
from  tlie  posse  was  the  mortal  wounding  of 
Sam  Ketch.im  and  the  wounding  of  defend- 
ant. Tbe  shooting  having  ceased,  both  par' 
ties  retired,— the  posse  to  care  for  theii 
wounded;  and  the  defendant,  with  his  con- 
federates, to  make  good  their  escape.  Thi' 
continued  vigilance  of  the  authorities,  how- 
ever, resulted  In  the  apprehension  of  the  de- 
fendant on  the  16th  of  August,  1800,  by  thf 
sheriff  of  Eddy  county,  N.  M.,  who,  with  his 
posse,  came  upon  the  defendant  at  a  point  lu 
Southeastern  New  Jlexlco  some  300  miles 
from  the  place  where  Farr  was  killed.  The 
defendant  then  again  offered  most  strenuous 
resistance  to  arrest  by  the  officers;  wotmd- 
Ing,  by  shooting,  one  of  that  posse,  and  also 
an  old  man  whom  he  suspected  of  having  be- 
trayed his  whereabouts  to  the  authorities. 
The  prosecution  In  the  course  of  the  trial  also 
proved,  besides  other  material  facts,  the 
whereabouts  of  the  defendant  and  his  con- 
federates a  few  days  prior  to  the  assault  up- 
on the  train,  their  audden  disappearance,  and 
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their  presence  next  near  the  scene  of  the  as- 
sault and  robbery  early  on  the  night  of  the 
hold-up;  identified  the  defendant  and  his 
dead  confederate,  Sam  Ketcham,  as  two  of  the 
men  engaged  in  that  assault;  established  the 
flight  of  the  defendant  and  his  confederate 
from  the  scene  of  the  assault,  and  the  fact 
that  within  a  few  hours  thereafter  the  aa- 
thoritles  were  in  pursuit  and  upon  their  trail, 
which  pursuit,  with  some  Interruptions  and 
delays,  caused  by  the  weather  and  formally 
organizing  the  marshal's  posse,  was  continued 
down  to  the  time  of  the  fatal  encounter  in  the 
mountains.  The  first  incriminating  evidence 
found  was  the  torn  letter  addressed  to 
Franks,  one  of  the  bandits,  discovered  early 
on  the  day  following  the  assault  by  Sheriff 
Titsworth  at  the  place  where  the  defendant 
and  his  cmifederates  had  been  observed  camp- 
ed the  day  of  the  hold-up.  In  the  vicinity  of 
the  scene  of  the  assault;  and  at  the  moun- 
tain camp  of  the  defendant  and  bis  confed- 
erates property  was  discovered  which  was 
identified  as  having  been  stolen  from  the  car 
of  the  train  which  had  been  assaulted.  The 
testimony  as  to  what  tools  place  at  the  time 
of  the  assault  upon  the  train  goes  to  prove 
that  the  defendant  himself  assaulted  the  fire- 
man and  the  e.xpress  messenger  with  deadly 
weapons;  that  he  and  his  confederates  fired 
many  shots  into  both  sides  of  tlie  train;  that 
they  entered  the  combination  baggage  and 
express  car,  and  dynamited  the  safes  therein, 
thereby  wrecking  the  safes  and  partly  demol- 
ishing the  car;  and  that  they  secured  and 
carried  away  certain  express  matter  there- 
from. 

The  first  error  alleged  is  as  to  the  manner 
in  which  the  Jury  that  tried  defendant  was 
selected.  In  the  selection  of  a  jury  to  try 
the  defendant,  the  regular  panel  being  ex- 
hausted, two  special  venires  were  drawn  by 
two  commissioners  acting  for  that  purpose, 
with  the  Judge  of  the  court,  for  qualified  per- 
sons to  fill  the  petit-Jury  panel,  and  the  Jury 
which  tried  the  defendant  was  In  part  con- 
stituted of  persons  so  selected.  It  is  con- 
tended by  counsel  for  appellant  that  a  Jury 
thus  selected  is  not  legally  selected,  and  that 
talesmen  should  have,  properly,  been  drawn, 
by  virtue  of  section  941  of  the  Compiled  Laws 
of  181)7.  However,  section  9,  c.  66,  of  the 
Session  Laws  of  1809  governs  such  procedure, 
and  from  the  record  it  Is  plainly  to  be  seen 
that  the  court  followed  the  procedure  there 
prescribed.  The  act  embracing  said  section 
9,  in  relation  to  the  selection  of  jurors,  was 
intended  to  be,  and  is,  a  complete,  new  sys- 
tem; and  section  SMI  of  the  Compiled  Laws 
of  1897  was  thereby  repealed,  section  9,  aljove 
referred  to,  taking  its  place. 

It  is  further  contended  by  counsel  for  de- 
fendant that  under  the  indictment  in  tills 
case  the  defendant  could  not  be  convicted  on 
the  theory  that  he  was  present,  aiding  and 
abetting.  They  argue  that  there  is  evidence 
in  the  case  tending  to  show  that  the  defend- 


ant did  not  fire  a  single  shot,  and  took  no  part 
In  the  actual  shooting  between  the  alleged 
train  robbers  and  the  posse,  and  that  the  de- 
fendant, if  guilty  of  any  crime,  was  guilty 
as  principal  In  the  second  degree,  because  of 
his  being  present,  aiding  and  abetting  the 
person  or  persons  who  committed  the  homi- 
cide. The  question  for  determination  here, 
then,  is  not  what  the  evidence  in  the  case 
is,  but  whether  the  indictment  would  author- 
ize a  conviction  on  the  theory  that  the  defend- 
ant was  an  accessary  at  the  fact.  The  law 
is  well  settled  that  an  accessary  at  the  fact 
is  deemed  equally  guilty  with  the  principal, 
and  is  designated  as  principal  in  the  sec<md 
degree.  To  constitute  this  form  of  connection 
with  the  offense,  the  accused  must  have  been 
present  when  the  offense  was  committed,  al- 
though his  presence  might  be  constructive. 
Those  who,  being  present,  aid  and  abet,  or 
are  present  for  that  purpose,  altliough  they 
do  no  overt  wrongful  act  whatever,  are  prin- 
cipals in  the  second  degree.  McClaln,  Cr. 
Law,  i  205,  and  cases  cited;  Whart  Cr.  Law, 
§  116.  There  is  no  distinction  whatever,  ei- 
ther In  the  guilt  or  in  the  method  of  pro- 
cedure, between  the  two.  State  v.  Davis,  29 
Mo.  391;  Whart  Cr.  Law,  i  129.  The  court 
therefore  rightly  refused  defendant's  instruc- 
tion No.  15,  laying  down  the  proposition  that 
under  the  Indictment  in  the  case  the  de- 
fendant could  not  be  convicted  as  an  alder 
and  abettor.  The  indictment  in  this  case, 
sufficiently  charging  murder  in  the  first  de- 
gree, is  therefore  sufllcient  to  support  a  con- 
viction of  an  acces.sary  at  the  fact  for  mur- 
der, in  whatever  degree  the  Jury  should  find 
by  their  verdict  MrClaln,  Cr.  Iaw,  §  389, 
and  cases  there  cited;  Tenorio  v.  Territory. 
1  N.  M.  280.  We  are  aware  that  in  the  case 
of  Borrego  v.  Territory,  8  N.  M.  474,  46  Pac. 
349,  views  were  expressed  by  this  court  to 
the  effect  that  such  an  indictment  charges 
murder  in  the  first  degree  exclusively,  and 
will  not  sustain  a  conviction  of  murder  in  any 
of  the  lower  degrees.  We  regret  to  say  that 
with  those  views  we  are  constrained  to  differ. 
and  that  we  cannot  follow  them,  as  correctly 
and  authoritatively  stating  the  law. 

Defendant  also  complains  of  the  action  of 
the  trial  court  in  oven-uiing  his  objections  to 
the  introduction  of  any  evidence  which  might 
in  any  way  tend  to  prove  that  the  defend- 
ant on  the  11th  day  of  July,  1809,  had  par- 
tieij)nted  in  an  assault  tipon  a  railway  train, 
upon  the  ground  that  such  evidence  was  Ir- 
relevant and  prejudicial  to  defendant.  The 
theory  upon  which  tlie  court  permitted  this 
evidence  to  be  given  to  the  jury  was  that  it 
tended  to  show  a  motive  for  the  homicide. 
AVliere  there  is  a  qtiostion  whether  an  act 
was  (lone  by  any  person,  any  fact  which  sup- 
plies a  motive  for  such  an  act  is  deemed  to 
be  relevant;  and  this  is  true  although  It 
may  tend  to  show  the  accused  guilty  of  an- 
oth(>r  offense  than  the  one  charged.  People 
V.  Wilson,  117  Cal.  688,  49  Pac  1054;   State 
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r.  IJow«,  6  Kan.  App.  110,  60  Pae.  912;  Peo- 
ple T.  Onlg,  111  Cal.  460,  44  Pac.  186;  Peo- 
ple ▼.  Lane  (Cal.)  36  Pac.  16;  Chaae,  Stepta. 
Dig.  £^r.  art.  7,  pp.  19,  21,  35,  and  cases  cited. 
Any  facts  tending  to  prove  that  the  defend- 
ant Iiad,  with  others,  conspired  to  commit  a 
felony;  that  In  pursnance  of  such  unlawful 
conspiracy  a  felony  had  In  fact  been  commit- 
ted; that  the  felony  was  of  snch  a  charac- 
ter that  the  law  might,  upon  conylction  of 
the  felons,  exact  as  the  penalty  the  forfeit 
of  their  lives;  and  that  the  felons  were  flee- 
ing from  justice  on  account  thereof,— n''ay 
very  readily  evince  a  cogent  motive  to  have 
existed  in  the  minds  of  the  defendant  and 
those  associated  with  him  for  the  commission 
of  the  homldde,  and  are  therefore  relevant  to 
the  Issues  In  this  case. 

A  further  objection  of  counsel  for  appel- 
lant Is  based  upon  the  giving  of  instruction 
No.  8,  which  lays  down,  as  applicable  to 
the  evidence  In  the  case,  the  law  defining  the 
responsibility  of  one,  who  Is  a  party  to  a 
conspiracy  to  do  a  criminal  act,  for  a  crime 
committed  by  his  co-consplrators  In  the  ac- 
complishment of  the  common  design;  of  in- 
struction No.  14,  which  instructed  the  jury 
that  the  hold-up  of  a  railroad  train  Is  a  fel- 
ony, under  the  laws  of  the  territory,  and  that 
one  who  has  committed  such  a  felony  Is  Ua- 
tde  to  arrest  without  warrant  by  any  person 
or  persons,  whether  sworn  officers  or  not; 
and  of  Instruction  No.  15,  which  directed  the 
jury  that  it  they  believed  that  the  train  rob- 
bery had  been  committed  as  testified  to,  they 
might  consider  it  as  a  fact  "to  be  considered 
*  *  *  in  showing  that  a  felony  had  been 
committed,  •  •  •  and  there  was  prob- 
able cause  to  believe  that  defendant  had  tak- 
en a  part  in  such  felony,  *  •  *  and  as 
evidence  to  be  considered  •  •  •  in  ascer- 
taining the  motives  of  the  different  parties 
engaged  in  the  fight  near  Cimarron."  We 
cannot  follow  counsel  in  their  intimation  that 
these  instructions  permitted  the  jury  to  con- 
vict the  defendant  If  they  believed  him  to  be 
an  accessary  before  the  fact  Neither  can  we 
assent  to  their  proposition  that  the  court  er- 
red in  presenting  to  the  jury  the  principle  of 
law  governing  conspirators  and  principals  in 
the  second  degree.  It  is  urged  upon  us  that 
the  only  conspiracies  or  common  designs  In 
which  the  accused  could,  in  any  view  of  the 
evidence,  be  held  to  have  been  a  participant 
are  a  conspiracy  to  commit  the  train  rob- 
bery, and  a  plan  to  escape  arrest  after  the 
robbery  was  committed;  and  It  is  argue^ 
that  inasmuch  as  the  robbery  took  place  five 
days  before  the  commission  of  the  crime  al- 
leged in  the  indictment,  and  at  a  place  70 
miles  away,  the  crime  last  mentioned  could 
in  no  way  be  regarded  as  a  result  traceable 
directly  to  the  conspiracy  to  rob  the  train, 
and  that  therefore  the  existence  of  such  a 
conspiracy  was  a  fact  irrelevant  to  the  ques- 
tion of  the  guilt  or  innocence  of  the  accus- 
ed.   Aa  to  the  common  plan  to  escape,  it  is 


argued  that  as  mere  flight  Is  tto  crime  <n  It- 
self, such  a  plan  Is  not  a  criminal  conspiracy 
at  all.  These  argtunents  we  are  constrained 
to  regard  as  more  ingenious  than  helpful  in 
the  case  at  bar.  It  is  plain  that  the  learned 
judge,  when  he  delivered  the  eighth  instruc- 
tion, liad  reference  neither  to  the  robbery, 
nor  to  the  flight  that  followed  it  but  to  a 
common  plan  of  the  defendant  and  those 
with  him  to  make  violent  resistance  to  ar- 
rest This  is  so  manifest  In  the  words  of 
the  instruction  Itself  that  no  argument  could 
make  it  plainer.  The  testimony  as  to  what 
took  place  Immediately  before  the  shooting 
is  conflicting,  and  It  was  for  the  jury  to  pass 
upon  the  credibility  of  the  witnesses,  and  to 
decide  whether  the  defendant  aided  or  en- 
deavored to  aid  his  companions  in  their  re- 
sistance, or  whether  he  remained  passive. 
The  testimony  for  the  prosecution  tended 
strongly  to  prove  that  the  defendant,  when 
called  upon  to  surrender,  was  armed,  and 
endeavored  to  discharge  his  weapon  (If  he  did 
not  In  fact  do  so)  before  any  shots  were  fired; 
and  it  also  tended  strongly  to  show  that  he 
was  within  sight  of,  and  in  proximity  to,  his 
companions  before  and  after  the  firing  be- 
gan. The  facts  that  he  had  been  associated 
with  Franks  and  Ketcham  in  the  making  and 
consummation  of  the  plan  to  rob  the  train, 
and  in  the  long  flight  that  followed,  were 
dearly  admissible  as  tending  to  show  both 
that  there  existed  in  his  own  mind  a  strong 
motive  to  make  violent  resistance  of  arrest 
and  that  the  same  motive  existed  in  the 
minds  of  those  with  whom  he  was  associated 
when  the  particular  crime  under  examination 
was  perpetrated.  The  question  whether  the 
defendant  himself  did  or  did  not  commit  the 
crime  for  which  he  was  under  indictment  be- 
ing in  issue,  the  fact  of  the  existence  or  non- 
existence of  the  motive  for  such  an  act  was 
a  relevant  and  very  Important  inquiry.  And 
there  being  before  the  court  the  further  ques- 
tion whether,  supposing  the  shooting  to  have 
been  done,  not  by  the  defendant,  but  by  his 
companions,  there  existed  such  a  common 
design  and  purpose  between  him  and  them 
as  would,  m  law,  render  him  liable  for  their 
criminal  acts  done  in  its  prosecution,  the  ex- 
istence in  the  minds  of  all  of  the  same  mo- 
tive to  commit  an  act,  the  direct  result  of 
which  was  the  homicide  In  question,  was  an 
equally  relevant  and  no  less  Important  in- 
quiry. We  are  also  of  the  <^lnlon  that  proof 
of  the  relations  of  the  defendant  with  Franks 
and  Ketcham  was  admissible  because  of  Its 
tendency  to  show,  when  considered  with  the 
other  facts  in  evidence,  a  deliberate  agree- 
ment among  them  to  oppose  force  to  any  at- 
tempt to  apprehend  them;  but  It  was  not 
requisite,  in  our  view  of  the  case,  that  the 
jury  should  be  convinced  of  a  preconcerted 
plan  of  forcible  opposition  prior  to  the  time 
when  the  felons  were  discovered  in  their 
cump.  The  common  design  might  well  have 
been  suggested  and  assented  to  after  the  ar- 
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rival  of  tbe  posse  at  the  scene  of  the  homi- 
-cide.  Nor  was  verbal  communication  neces- 
sary. Acts  are  often  more  eloquent  than 
words.  Especially  is  this  true  where  the 
minds  of  the  parties  have  been  prepared  by  a 
common  experience  resulting  in  an  identity 
of  Interest  or  motive.  Under  such  circum- 
stances, a  single  gesture  or  other  act,  as 
the  raising  of  a  gun,  might  be  sufficient  to 
conclude  a  perfect  understanding  instantly. 

F'urtber  objection  Is  made  to  instruction 
No.  14,  because  the  court  Instructed  the  Jury 
that,  under  the  laws  of  this  territory,  as- 
sault on  a  railroad  train  (that  Is,  what  is 
known  as  "holding  up"  such  train)  is  made  a 
felony;  counsel  for  appellant  contending 
that  a  mere  assault  upon  a  railroad  train, 
without  Intention  to  commit  murder,  rob- 
bery, or  any  other  felony  upon  the  person 
of  some  one  connected  with  said  train.  Is 
not  a  felony.  Section  1151  of  the  Compiled 
Laws  of  1S07  Is  as  follows:  "If  any  person 
or  persons  shall  willfully  and  maliciously 
make  an  assault  upon  any  railroad  train,  rail- 
road cars  or  railroad  locomotive  within  this 
territory  for  the  purpose  and  with  the  Intent 
to  commit  murder,  robbery  or  any  other  fel- 
ony, upon  or  against  any  passenger  on  said 
train  or  cars,  or  upon  or  against  any  engi- 
neer, conductor  or  fireman,  brakeman  or  any 
officer  or  employee  connected  with  said  loco- 
motive, train  or  cars,  or  upon  or  against  any 
express  messenger,  or  mail  agent  on  said 
train,  or  In  any  of  the  cars  thereof,  on  convic- 
tion thereof,  shall  be  deemed  guilty  of  a 
felony,  and  shall  suffer  the  punishment  ot 
'death."  We  think  that  the  language  of  tbe 
«ourt  stated  the  law  correctly,  in  terms  read- 
ily comprehensible  to  the  jury.  There  Is  no 
ambiguity  about  the  phrase  "holding  up," 
when  used  in  relation  to  an  attack  upon  a 
train.  On  the  contrary,  those  words  are  dis- 
tinctly and  universally  understood  to  mean 
the  forcible  detention  of  a  train,  with  intent 
to  commit  a  robbery  or  some  other  felony; 
and,  under  the  circumstances  of  this  case,  we 
think  the  Jury  could  not  possibly  have  mis- 
understood the  sense  in  which  the  court  em- 
ployed them. 

Objection  is  also  made  by  counsel  for  ap- 
pellant to  Instructions  Nos.  18  and  20,  asked 
for  by  the  territory  and  given  by  the  court, 
on  the  ground  that  the  court  thereby  left  it 
to  the  Jury  to  decide  what  notice  should  have 
been  given  by  the  posse  under  the  circum- 
stances, or  whether  any  notice  should  have 
been  given.  In  substance,  tbe  court  thereby 
told  the  Jury  that,  where  a  posse  was  In  pur- 
suit of  a  felon,  the  members  of  the  posse  had 
the  right  to  be  governed  by  the  actual  sur- 
roundings, and  are  required  to  give  no  great- 
er warning  than  good  faith  and  honest  pur- 
pose require  under  the  circumstances  then 
existing,  and  that  whether  the  posse  did  all 
the  acts  which  could  reasonably  be  expected 
from  them  before  they  began  firing  was  a 
matter  for  tbe  determinatioa  of  tbe  Jury 


under  all  the  evidence  In  the  case.  No  defi- 
nite and  fixed  rule  of  law  can  be  laid  down, 
as  governing  the  conduct  of  one  who  is  about 
to  arrest  a  felon.  While  It  Is  true  that,  as  a 
general  rule.  It  is  Incumbent  upon  tbe  per- 
son arresting  to  give  to  the  person  sought  to 
be  arrested  some  notice  of  his  Intention,  the 
action  of  the  party  sought  to  be  arrested 
may  be  such  as  in  law  to  dispense  altogether 
with  such  requirement  The  conduct  of  the 
person  arresting  must  be  determined  by  the 
circumstances  of  each  particular  case.  Much 
depends  upon  the  known  or  suspected  ctiar- 
acter  of  the  accused,  and  upon  his  action 
prior  to  the  time  when  tbe  arrest  Is  attempt- 
ed. What  does  the  law  exact  of  a  person 
who,  while  rightfully  in  pursuit  of  one 
known  or  reasonably  believed  to  be  a  des- 
perate criminal.  Is  confronted  by  the  object 
of  his  pursuit,  with  a  deadly  weapon  In  hia 
bands,  and  apparently  in  the  act  of  employ- 
ing it  against  his  pursuer?  It  cannot  be  seri- 
ously contended  that  in  such  an  event  the 
pursuit  must  be  abandoned,  and  the  felon 
be  permitted  to  escape.  What  then?  Does 
the  law  require  of  tbe  pursuer  that  be  stand 
inert,  while  in  Imminent  peril  of  his  life,  tak- 
ing no  measures  to  save  himself,  until  be 
shall  have  announced  his  purpose  in  delib- 
erate words?  Clearly  not.  T^at  would  be 
sheer  folly,  and  the  law  exacts  folly  of  no 
man.  One  so  situated  might  be  Justified  In 
taking  life,  for  tbe  double  purpose  of  pro- 
tecting himself  and  of  preventing  the  escape 
of  tbe  felon.  No  more  definite  rule  can  be 
laid  down  than  that  the  arresting  person 
should  give  notice  of  his  character  and  pur- 
pose, If  the  giving  of  such  notice  be  con- 
sonant with  the  obvious  dictates  of  pru- 
dence; due  regard  being  had  for  the  situa- 
tion in  which  be  finds  himself.  The  court 
properly  Instructed  the  Jury  that  the  mem- 
bers of  the  posse  were  required  to  give  no 
greater  warning  than  good  faith  and  honest 
purpose  required  under  the  circumstances  ex- 
isting at  the  time.  It  was  for  the  Jury  to 
decide  what  those  circumstances  were,  and 
wbether  the  posse  acted  as  ro.nsouable  men 
would  have  acted  in  like  situation.  The  ques- 
tion was  one  of  mixed  law  and  fact  State 
v.  Gay  (Mont)  44  Pac.  411;  People  v.  Oaugh> 
lln  (Utah)  44  Pac.  94;  Starr  v.  U.  S.,  1«4  U. 
S.  C27,  17  Sup.  Ct  223,  41  L.  Ed.  677;  Mc 
Ciain.  Cr.  Law,  |  328. 

Objection  is  also  made  to  instructions  Nos. 
24  and  25  asked  by  the  territory  and  given 
by  tbe  court,  whereby  the  jury  were  in- 
structed, in  effect  that  If  an  agreement  had 
been  made  to  resist  arrest  by  tbe  defendant 
and  his  alleged  associates,  and  they  were 
each  doing  wtutt  he  could  with  a  common  de- 
sign and  intent  to  resist  their  arrest,  and  to 
kill  any  or  all  of  the  posse  so  seeking  to  ef- 
fect their  arrest,  and,  while  they  were  so 
acting,  the  deceased  was  killed  by  either  ot 
the  defendant's  associates,  their  act  would 
be  as  much  the  act,  In  law,  of  the  defend* 


Digitized  by 


Google 


Vtah) 


PETERSON  ▼.  BEAN. 


213 


ant,  as  If  he  himself  fired  the  gun  which 
gave  the  fatal  shot.  The  objection  to  these 
InstriictlonB  is  based  upon  the  view  of  the 
evidence,  as  taken  by  the  defendant,  that  at 
the  thne  of  the  perpetration  of  the  homicide 
be  had  been  wounded,  and  was  not  able  to 
do  anything.  But  the  qnestion  is  whether 
the  instruction  states  the  law  as  applied  to 
any  view  of  the  evidence.  If  the  Jury  be- 
lieve that  the  defendant  was  a  party  to  a 
conspiracy  to  resist  arrest,  and  that  he  was 
actually  present  when  the  arrest  was  resist- 
ed in  fact  by  his  co-conspirators,  and  that  he 
actually  assisted  them  in  their  unlawful  pur- 
pose, then  they  were  entitled  to  convict  him 
as  a  principal.  The  extent  and  effectiveness 
of  the  assistance  rendered  by  blin  Is  quite  im- 
material. These  Instructions  stated  the  law, 
and  defendant's  proposed  instructions  num- 
bered 6  and  8,  aslciug  the  court  to  Instruct 
the  Jury  to  the  contrary  thereto,  were  prop- 
erly refused  by  the  court. 

Further  objection  Is  made  by  counsel  for 
defendant,  based  upon  Instruction  No.  9, 
whereby  the  Jury  were  Instructed  In  part  as 
to  what  constituted  murder  In  the  second  de- 
gree, because  the  court  omitted  therefrom  di- 
rect reference  to  the  element  of  malice. 
However,  this  objection  is  without  merit,  be- 
cause by  instruction  No.  4  the  court  gave  to 
the  Jury  the  definition  of  murder  In  all  the 
degrees,  as  defined  by  our  statutes  (sections 
1000-1005,  Comp.  Laws  1897),  and  specifically 
Instructed  the  Jury  that  all  murder  was  the 
nnlawful  killing  of  a  human  being  with  mal- 
ice aforethought,  either  express  or  implied, 
and  defined  both  express  and  implied  malice. 
The  court  very  carefully  connected  this  In- 
struction No.  9  with  the  Instruction  already 
f;lven  to  the  Jury,  and  it  was  not  necessary 
for  the  court  to  rehearse  the  law  concerning 
the  element  of  malice,  after  It  had  been  so 
fully  discussed  In  the  fourth  Instruction. 

That  the  arrest  of  a  felon  may  be  Justified 
by  any  person,  without  warrant,  if  a  felony 
has  In  fact  been  committed,  has  been  so 
often  and  so  unanimously  laid  down  by  all 
the  authorities  as  the  law,  as  to  call  for  noth- 
ing more  than  its  reiteration  here,  to  support 
the  action  of  the  court  below  in  refusing  de- 
fendant's proposed  instruction  No.  5.  1  Am. 
&  Eng.  Enc.  I.aw  (1st  Ed.)  p.  741,  and  cases 
cited:  Whart.  Cr.  I^aw  (8th  Ed.)  |S  433,  434. 

And.  lastly,  counsel  for  appellant  contends 
that  this  case  should  be  reversed  on  the 
ground  that  the  remarks  of  the  court  to  the 
Jury  at  the  close  of  Its  charge  on  (Ktol)er  7, 
1899.  were  a  coercion  of  the  Jury,  and  preju- 
dicial to  the  defendant.  The  court  told  the 
jury  that,  if  they  agreed  upon  a  verdict  at 
any  time  before  8  o'clock  the  next  (Sunday) 
morning,  the  court  would  be  there  to  receive 
it,  and  that,  if  the  Jury  should  not  arrive  at 
a  verdict  by  that  time.  It  would  be  necessary 
for  them  to  remain  together,  from  8  o'clock 
Sunday  morning  until  the  next  Monday  morn- 
ing, as  the  comt  would  be  absent  in  Las 


Vegas  on  Sunday.  From  the  record,  tt  ap- 
pears that  the  inry  had  heard  all  of  the  evi- 
dence In  the  case  on  the  6th,  and  the  argu- 
ments of  counsel  and  the  charge  of  the  court 
on  the  7th  (Saturday),  and  that  "after  due 
deliberation  the  Jury  returned  into  court  their 
verdict"  on  the  night  of  the  7th.  There  is 
nothing  whatever  to  show  that  the  Jury  were 
influenced  in  their  conclusion  by  the  remarks 
of  the  court,  nor  do  we  think  that  the  de- 
fendant was  prejudiced  thereby.  In  view  of 
the  state  of  the  testimony,  and  the  length 
of  time  the  Jury  deliberated,  we  think  it  clear 
that  their  conclusion  was  not  Influenced  by 
any  other  consideration  than  the  evidence,  ar- 
guments, and  the  Instructions.  State  v. 
Smith.  99  Iowa,  2(i,  G8  N.  W.  428,  61  Am.  St. 
Uep.  225. 

We  think,  from  the  record  before  us,  that 
the  appellant  had  a  full  and  fair  trial,  and 
that  there  was  no  prejudicial  error  In  any  of 
the  rulings  of  the  court  complained  of  in  the 
motion  for  a  new  trial  or  in  appellant's  brief. 
The  verdict  being  fully  sustained  by  the  evi- 
dence, the  Judgment  of  the  district  court  is 
affirmed. 

McPlB  and  PARKER,  JJ.,  concur. 


(22  Utah  43) 
PETERSON  V.  BEAN. 

(Supreme  Court  of  Utah.    May  4,  1900.) 

INJ  UNCTION-RBSTRAININO  TRESPASS-PLEAD- 
ING—ANSWER— COUNTERCLAIM  —  JUSTIFICA- 
TION —  CONDE.VNATION  FOR  PUBLIC  USE  — 
RIGHT  OF  ENTRY- DENIAL  WITH  BXCBPTION 
—HOW  FAR  AN  ADMISSION. 

1.  In  a  proceeding  for  an  injunction  to  re- 
strain nlrPKuass,  it  was  alleged  in  the  eomplaint 
that  plaintiff  was  the  owner  and  in  the  posses- 
sion of  certftin  premi.ses;  that  defendant  had 
wrongfully  and  forcibly  entered  and  committed 
n  trespass  thereon,  and,  unless  restrained  lay  the 
order  of  the  court,  would  continue  to  trespass 
upon  said  premises  to  the  daraaee  of  plaintiff. 
The  answer  did  not  deny  ownership  and  posses- 
sion in  the  piaiutUf,  but  did  deny  trespass,  ex- 
cept as  in  the  counterclaim  set  forth.  The 
counterclaim  allrped  a  trespass  for  a  certain 
puriwsp,  nllejred  to  Ix"  public  in  its  nature,  and 
claimed  a  ri^ht  of  eminent  domain.  Held,  that 
upon  the  pleadings  plaintiff  was  entitled  to  re- 
cover diiinages  unless  the  facts  set  up  in  the 
counterclaim  justified  the  trespass.  ffcM.  fur- 
ther, that  the  facts  alleged  do  not  constitute  a 
counterclaim  or  defense  to  plaintiff's  action. 

2.  'Tile  mere  fact  that  a  person  contemplates 
hariiiK  certain  land  condemned  for  a  public  use, 
or  that  such  land  is  necessary  for  such  use,  gives 
liim  no  right  of  entry  prior  to  condemnation,  and 
condemnation  canuol  be  had  by  way  of  counter- 
cl:iim  in  an  action  brought  to  restrain  a  tres- 
pass and  for  damajtes. 

3.  A  denial  in  an  answer  that  the  defendant 
■wrongfully  or  forcibly  committed  the  acts  of 
trespass  alleged  in  the  complaint,  except  as 
thereinafter  stated,  is  an  admission  of  the  facts 
80  alleged. 

(Syllabus  by  the  Court.) 

Apix<ai  from  district  court.  Sixth  district; 
W.  M.  HcCarty,  Judge. 


Digitized  by 


Google 


214 


61  PACIFIC  BBPOBTEB. 


(Dtab 


Bin  by  P.  C.  Peterson  against  George  T. 
Bean.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  complaint  is  as  follows:  "That  on 
the  27th  day  of  March,  1899,  he  [plaintifT] 
was  the  owner  and  in  the  possession  of  the 
S.  E.  %  of  Sec.  35.  T.  23  S.,  B.  2  W.,  Salt 
Lake  meridian;  that  on  said  day  defendant 
unlawfully  and  forcibly  entered  upon  said 
land,  and  made  large  cuts  thereon,  for  the 
purpose  of  constructing  a  ditch  over  the 
same,  to  the  injury  of  plaintiff  In  the  sum  of 
$100.  (2)  That  defendant  will  continue  the 
construction  of  said  ditch  unless  restrained 
by  an  order  of  this  court.  Plaintiff  prays 
judgment  for  $100  damages,  and  that  de- 
fendant be  perpetually  enjoined  from  enter- 
ing upon  said  land  and  constructing  a  ditch 
thereon."  The  answer  denies  "that  on  the 
27th  of  March,  or  at  any  other  time,  he  un- 
lawfully or  forcibly  took  down  plaintiff's 
fence,  or  any  iiart  thereof,  inclosing  his  land, 
or  that  he  unlawfully  or  forcibly  caused  to 
be  made  large  or  any  cuts  over  or  through 
his  land,  for  the  purpose  of  constructing  a 
ditch  thereon,  except  as  hereinafter  stated, 
and  denies  that  plaintiff's  land  or  premises 
were  injured  in  the  sum  of  $100,  or  any  other 
amount  whatsoever."  The  defendant  also 
sets  np  an  alleged  counterclaim  based  upon 
allegations  which  are,  in  substance,  as  fol- 
lows: That  the  defendant,  In  pursuance  of 
the  statutes  of  Utah,  duly  and  regularly  ap- 
propriated a  large  quantity  of  unappropri- 
ated water,  and  duly  filed  in  the  office  of  the 
county  recorder  of  Sevier  county  the  re- 
quired notice  of  said  appropriation,  and  then 
and  there  posted  the  required  notices  of  his 
intention  to  divert  and  appropriate  said  wa- 
ter, and  within  the  time  specified  by  law 
began  the  prosecution  of  the  work  of  con- 
structing the  necessary  canals,  ditches,  and 
flumes  for  the  purpose  of  conducting  said 
water  to  the  point  at  which  It  was  Intended 
to  be  used  In  generating  electricity  to  be  con- 
veyed to  the  towns  of  Glenwood,  BIchfleld, 
ESslnore,  and  Monroe,  for  the  puri»ose  of  fur- 
nishing said  towns  and  various  manufac- 
turing establishments  situated  therein,  and 
the  residents  thereof,  with  electrical  power, 
heat,  and  light;  that  the  uses  and  purposes 
for  which  defendant  seeks  to  utilize  the  wa- 
ter so  appropriated,  and  the  electrical  power 
to  be  generated  therefrom,  are  public  In  their 
nature,  and,  in  order  for  the  defendant  to 
derive  the  benefit  therefrom,  it  becomes  nec- 
essary for  him  to  construct  dams,  ditches, 
flumes,  and  canals  for  the  purpose  of  con- 
veying the  water  to  the  point  at  which  de- 
fendant proposes  to  build  and  construct  his 
electric  plant;  that  the  line  of  survey  for 
the  construction  of  said  canal,  ditches,  and 
flumes  lies  across  the  plaintiff's  lands  as 
described  in  his  complaint,  and  comprises  an 
area  of  .357  of  an  acre;  that  the  proposed 
canal,    ditch,    and    flume    across    plaintiff's 


land  leads  to,  and  communicates  with  and 
joins,  a  certain  piece  or  parcel  of  land  con- 
taining In  all  an  area  of  about  ewe  acre, 
which  said  land  forms  a  part  of  the  land  of 
plaintiff  as  set  forth  In  his  complaint;  that 
said  one  acre  of  land  is  necessary,  and  de- 
fendant requires  the  same,  for  a  mill  site,  or 
Bite  for  his  electric  plant,  to  be  occnpied  In 
the  generation  of  electrical  power  to  be  used 
for  the  purposes  hereinbefore  stated;  that 
for  the  purpose  of  surveying  said  proposed 
canal,  and  locating  said  mill  site  or  site  for 
said  power  plant  as  hereinbefore  mentioned, 
and  for  the  purpose  of  constructing  said  ca- 
nals, ditches,  and  flumes  connected  there- 
with, this  defendant  entered  upon  said  prem- 
ises, and  for  no  other  purposes  whatever; 
that  the  defendant  has  offered  to  pay  said 
plaintiff  for  said  land,  but  has  been  unable 
to  make  arrangements  therefor,  and  defend- 
ant alleges  that  he  Is  ready  and  willing  to 
pay  any  reasonable  sum  of  money  for  said 
right  of  way  over  and  through  said  prem- 
ises; that  the  acts  herein  set  forth,  and  none 
other,  constitute  the  alleged  wrongs  and  in- 
juries complained  of  by  plaintiff.  Defend- 
ant prays  judgment— First,  that  the  plaintiff 
take  nothing  by  his  action;  second,  that  the 
premises  particularly  described  in  hlg  an- 
swer may  be  appraised  in  pursuance  of  the 
statutes  of  this  state,  and,  upon  filing  of  a 
sufficient  bond  or  sum  of  money  with  this 
court,  the  defendant  may  be  permitted  to 
proceed  with  the  construction  work  of  said 
canal,  ditch,  and  flume,  and  with  the  erec- 
tion of  said  machinery  and  power  house,  and 
that  when  the  amount  of  damage,  if  damage 
there  be,  shall  have  beeu  ascertained,  and 
payment  therefor  has  been  made  by  defend- 
ant, he  may  be  directed  to  have  eminent 
domain  of  said  lands,  and  take  possession 
thereof,  for  the  purposes  set  forth  in  his  an- 
swer, and  for  such  other  and  further  relief 
as  may  be  proper  and  just.  Defendant  de- 
mands his  costs.  The  pialntlfTs  answer  to 
the  cross  complaint  denied  each  and  every 
allegation  therein  contained.  The  trial  court 
adjudged  and  decreed  that  the  plaintiff  re- 
cover from  defendant  one  dollar  and  bis 
costs,  and  enjoined  the  defendant  from  tak- 
ing down  plaintiff's  fence,  and  from  con- 
tinuing the  construction  of  a  canal  or  ditch 
upon  plalntlfTs  land,  and  that  the  counter- 
claim be  dlamlBsed. 

King,  Burton  &  King  and  Grant  G.  Bag- 
ley,  for  appellant.  J.  B.  Jennings,  for  re- 
spondent 

BASKIN,  J.  (after  stating  the  facts).  The 
answer  does  not  deny  that  the  plaintiff  was 
the  owner  and  in  possession  of  the  premises 
described  in  the  complaint,  and,  not  having 
done  so,  plaintiff's  ownership  and  possession 
of  said  premises  are  admitted  by  the  de- 
fendant. The  denial  in  the  answer  that  the 
defendant  wrongfully  or  forcibly  committed 
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the  acts  of  trespass  alleged  In  the  complaint; 
except  as  tUereinaf  ter  stated,  is  an  admission 
of  tlie  facts  so  alleged.  Podlech  t.  Phelan, 
13  Utah,  333,  44  Pac.  888;  Long  v.  Neville,  30 
Cal.  455;  Lerinson  v.  Schwartz,  22  CaL  230; 
Lamey  v.  Mooney,  50  Cal.  610;  Salmon  v. 
Olds,  9  Or.  488. 

The  alleged  acts  of  trespass  are  not  there- 
after denied  either  in  the  answer  or  cross 
complaint,  but,  on  the  contrary,  in  the  cross 
complaint  it  is  expressly  admitted  that  the 
defendant,  for  the  purpose  of  mailing  sur- 
veys, and  constructing  said  canals,  ditches, 
and  Humes  upon  the  premises  of  plaintiff, 
entered  upon  the  same.  Nor  does  the  answer 
deny  that  the  defendant  would  have,  as  al- 
leged, continued  to  perform  the  acts  com- 
philned  of,  luiless  restrained  by  the  order  of 
the  court  Upon  the  pleadings  the  plaintiff 
was  entitled  to  recover  for  the  damages  done 
to  his  premises  by  the  acts  of  the  defendant, 
unless  the  facts  set  up  in  the  cross  complaint 
justified  the  same. 

At  the  time  the  defendant  entered  upon 
the  plaintiff's  premises,  and  commenced  to 
construct  canals,  etc.,  thereon,  he  had  ac- 
quired no  right  whatever  to  do  so.  The 
laud  bad  not  been  condemned,  and  certainly 
the  mere  fact  that  he  contemplated  to  have  it 
in  the  future  condemned  for  his  alleged  pur- 
imses  gave  him  no  right  to  construct  canals, 
ditches,  and  flumes  upon  the  same.  There- 
fore the  alleged  counterclaim  neither  qual- 
ifies, defeats,  nor  lessens  the  relief  which  the 
admitted  facts  show  the  plaintiff  is  entitled 
to.  In  the  case  of  Insurance  Co.  v.  McKay, 
21  N.  Y.  101,  Comstoclc,  J.,  in  the  opinion 
said:  "I  apprehend  that  a  counterclaim, 
when  established,  must  in  some  way  qual- 
ify, or  must  defeat,  the  Judgment  to  which 
the  plaintiff  is  otherwise  entitled."  Bliss, 
Code  PI.  38C  et  seq.;  Pom.  Code  PI.  744  et 
iieq.  The  facts  set  up  by  defendant  do  not 
constitute  a  counterclaim  or  defense  to  the 
plaintiff's  cause  of  action.  The  alleged  coun- 
terclaim was  therefore  properly  dismissed. 
It  is  ordered  that  the  Judgment  of  the  court 
below  be  aiflrmed,  and  that  appellant  pay 
the  costs. 

BAIITCU,  C.  J.,  and  MIXER,  J„  concur. 


(21  Vtab  27) 

STATK  T.  HIIJiERa. 

(Supreme   Court   of   Utah.     May  3,   1900.) 

INTERCOURSE  WITH  WOMAN  UNDER  AGE  OF 
CONSENT— INDICTMEXT—EVlriKNTE  OP  PRE- 
VIOUS ACTS— ELECTION  BETWEEN  OFFENSES 
—IMPEACH.\IENT— CHASTITY  .NOT  AN  ISSUE— 
ACCOMPLICEl— CORROBORATIO.V. 

1.  T'ndcr  soetiong  4'M.  4~H'>,  Rev.  St.  1898. 
the  information  in  a  criminnl  proceoilimr  must 
be  direct  and  certain  as  rosanls  the  offense  char- 
Kfd. 

2.  X  Rciioral  rule  in  criminnl  enscs,  subject, 
howpvpr.  to  PxociKious.  is  th.it,  'whcro  one  spo- 
cific  offense  is  chnrKcd,  tbo  commission  of  otlicr 
offenses  cannot  be  proven  foe  the  purpose  of 


■howinf;  that  the  defendant  would 'bare  been 

more  liliely  to  hare  committed  the  offense  for 
which  he  was  on  trial,  nor  as  corroborating  the 
testimony  relatiiiR  thereto;  but,  where  the  of- 
fense consists  of  illicit  intercoorse  between  the 
sexes,  evidence  of  previous  acts  or  improper  fa- 
miliarity lietwcon  the  parties,  occurring  prior  to 
the  offense  alleged,  is  admissible  as  explaining 
the  acts,  and  as  having  a  tendency  to  render  it 
more  probable  that  the  act  clmrged  was  commit- 
ted, though  evidence  of  such  acts  would  be  in- 
admissible as  independent  testimony. 

3.  In  a  prosecution  under  the  statute  for  un- 
lawfully and  carnally  knowing  a  female  over  the 
age  of  13  years  and  under  the  age  of  18  years, 
\\-nere  but  a  single  offense  is  charged,  and  on 
the  trial  six  different  offenses  are  proven,  four 
of  them  prior  to  the  offense  charged,  and  the 
prosecution  fails  to  elect  on  which  offense  to 
stand,  the  law  makes  the  election,  and  chooses 
the  first  offense  of  which  evidence  is  offered  to 
secure  a  conviction;  and  no  subsequent  elec- 
tion could  be  made,  nor  could  the  prosecution 
prove  any  other  act  of  the  land  as  a  substantial 
offense  upon  which  a  conviction  could  be  had. 
It  could,  however,  prove  Intimacy  and  improper 
relations  of  the  parties  prior  to  the  offense  elect- 
ed, but  not  afterwards,  and,  if  evidence  of  such 
suimequeot  acts  is  admitted,  it  is  error,  for 
which  a  new  trial  wlU  be  granted. 

4.  In  Impeaching  the  character  of  a  witness 
the  inquiry  must  be  confined  to  the  general  repu- 
tation in  the  locality  referred   to.^ 

5.  Where  the  crime  charged  is  sexual  inter- 
course with  a  prosecutrix  under  the  age  of  con- 
sent the  intercourse  constituted  the  offense 
whether  she  consented  or  not,  and  her  good  or 
bad  character  for  chastity,  as  affecting  the  crime 
chnrRcd,  was  not  in  issue;  but  her  general  rep- 
utation for  truth  and  veracity  was. 

6.  Where  a  statute  fixing  the  age  of  consent 
makes  the  male  participant,  in  a  violation  of  it, 
the  only  guilty  party,  the  female,  although  con- 
senting, is  not  liable  to  indictment  for  the  of- 
fense chnrRed.  She  is,  therefore,  not  an  accom- 
plice, and  her  evidence  does  not  need  corrobora- 
tion, under  section  48C2,  Rev.  St. 

7.  Sexual  intercourse  constitutes  the  offense 
named  in  section  4221,  Rev.  St.,  even  if  the 
prosecutrix  consented  to  the  act.  In  prosecu- 
tions under  section  4221,  great  care  should  be 
exercised  in  eliciting  the  truth  from  the  wit- 
ness, so  that  innocent  parties  may  not  be  pun- 
ished. 

(Syllabus  by  the  Court) 

Per  Bartch,  C.  X,  dissentine.  Where  there  is 
a  continuation  of  the  relation  of  intimacy  and 
Illicit  intercourse  between  the  parties  to  the  of- 
fense, evidence  of  improi>er  familiarity  and  adul- 
terous acts  both  before  and  after  that  charged 
is  admissible. 

Appeal  from  district  court  Salt  Lake 
county;   A.  G.  Norrell,  Judge. 

Christopher  Hilberg  was  convicted  of 
crime,  and  appeals.    Reversed. 

Panlel  Harrington  and  A.  E.  .Snow,  for 
appellant.  A.  C.  Bishop,  Atty.  Gen.,  and 
William  A.  Lee,  Dep.  Atty.  Gen.,  for  the 
State. 


MINER,  J.  The  defendant  was  charged 
with  having  liad  unlawful  sexual  Intercourse 
with  one  Anna  Ward,  a  female  over  tlie 
.TRO  of  13  and  under  the  age  of  18  years,  at 
S.nlt  Tjike  City,  on  the  IHIli  day  of  February, 
1S!)8.  irpon  the  trial  the  prosecutrix  was 
pcrniittod,  under  objection,  to  tesstlfy  to  the 


>  Bute  v.  Mark!,  U  Pac.  108*.  16  UUh,  204. 
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first  act  of  gonial  Intercoorse  as  baying  oc- 
curred In  April,  1807,  about  11  months  be- 
fore the  act  charged  In  the  Information;  and 
subsequently,  under  objection,  she  was  per- 
mitted to  testify  to  five  several  and  distinct 
acts  of  sexual  Intercourse  occurring  there- 
after during  the  years  1897  and  1898.  The 
last  act  occurred  In  April,  1898,  two  months 
after  the  act  charged  in  the  information. 
The  defendant  moved  to  strilie  out  the  testi- 
mony showing  the  several  acts  charged  In 
the  Information,  but  the  motion  was  denied. 
Section  4221,  Rev.  St.  1806,  under  which  the 
information  in  this  case  was  filed,  provides 
that  "any  person  who  shall  carnally  or  un- 
lawfully know  any  female  over  the  age  of 
13  years  and  under  the  age  of  18  years  shall 
be  guilty  of  a  felony."  Under  sections  4730, 
4732,  Rev.  St.  1898,  the  information  must  be 
direct  and  certain  as  regards  the  offense 
charged  and  as  to  the  statement  of  the  acts 
constituting  the  offense.  The  information 
in  this  case  contained  but  one  count,  alleg- 
ing the  commission  of  the  act  on  a  day 
specified.  The  trial  court  permitted  the 
prosecution  to  introduce  six  distinct  acts  or 
crimes  to  be  shown  in  evidence  before  the 
Jury  as  having  occurred  in  1807  and  1808, 
during  a  period  of  14  months,  without  requir- 
ing any  election  to  be  made,  and  allowed  the 
case  to  go  to  the  jury  upon  all  the  several  acts 
of  sexual  intercourse  shown,  when  only  one 
act  was  or  could  be  charged  against  the  de- 
fendant. Such  a  course  was  calculated  to 
confound,  distract,  and  confuse  the  defend- 
ant in  his  defense.  He  was  expected  to 
meet  one  charge  at  a  specified  time,  but  was 
required  to  defend  against  and  meet  six  dif- 
ferent acts  occurring  during  a  period  of  14 
months,  upon  one  of  wliich  the  jury  were 
asked  to  convict.  Whether  the  Jury  united 
in  a  verdict  upon  each  act,  or  some  on  one 
and  others  on  another  of  the  acts  proved  is 
problematical.  The  course  pursued  sul>ject- 
ed  the  defendant  to  the  risk  of  conviction 
upon  six  charges,  occurring  at  different 
times  and  places,  against  which  he  could 
not  be  expected  to  be  prepared  to  defend, 
and  yet  a  conviction  or  acquittal  upon  one 
would  be  no  bar  to  a  future  prosecution  of 
any  except  the  first  act  shown.  No  jury 
should  be  set  to  fishing  or  hunting  for  a 
charge  which  they  are  called  upon  to  try. 
Such  a  course  deprived  the  defendant  of  a 
fair  trial,  and  compelled  him,  without  warn- 
ing, to  defend  against  acts  of  which  he  had 
no  notice.  Manifestly,  he  could  not  be  pre- 
pared to  meet  such  confusing  charges  not 
contained  in  tlie  information.  The  general 
rule  in  criminal  cases  subject  to  exceptions 
is  well  settled  that,  where  one  specific  of- 
fense is  charged,  the  commission  of  other 
offenses  cannot  be  proven  for  the  purpose 
of  showing  that  the  defendant  would  have 
been  more  likely  to  have  committed  the  of- 
fense for  which  he  was  on  trial,  nor  as  cor- 
roborating  the   testimony   relating   thereto; 


but  where  the  offense  conelsts  of  Illicit  in- 
tercourse between  the  sexes,  snch  as  Is 
charged  here,  or  In  case  of  incest,  adultery, 
or  seduction,  courts  have  relaxed  the  rule, 
and  hold  that  previous  acts  of  improper 
familiarity  between  the  parties,  occurring 
prior  to  the  alleged  offense,  were  admissible 
as  explaining  the  acts,  and  as  having  a 
tendency  to  render  it  more  probable  that 
the  act  charged  In  the  Information  was  com- 
mitted, though  such  acts  would  be  inadmis- 
sible as  Independent  testimony.  Lawson  y. 
State,  20  Ala.  ^;  State  y.  Wallace,  9  N.  H. 
517;  2  Starkle,  Ev.  440;  Com.  v.  Merriam, 
14  Pick.  518;  Whart.  Cr.  Ev.  $  104;  People 
v.  Jenness,  5  Mich.  305;  People  v.  Clark,  33 
Mich.  112;  Underh.  Ev.  ff  87,  02;  2  Greenl. 
Kv.  asth  Ed.)  i  47;  State  y.  Marklns,  95 
Ind.  4tM. 

Having  determined  that  previous  acts  of 
intercourse  are  admissible,  we  are  next  call- 
ed upon  to  determine  which  of  the  six  acta 
constituted  an  offense  upon  which  a  convic- 
tion could  be  had.  The  churge  in  the  in- 
formation was  for  a  single  act  committed  on 
the  15th  aay  of  February,  1808.  The  time 
stated  was  immaterial,  and  undtr  well-settled 
rules  in  criminal  cases  the  prosecution,  before 
evidence  was  introduced,  could  have  selected 
any  one  of  the  criminal  acts  in  proof  which 
occurred '  within  the  statute  of  limltationa 
and  the  jurisdiction  of  the  court  as  the  of- 
fense  for  which  it  would  ask  a  conviction. 
The  defendant  could  be  convicted  of  but  one 
criminal  offense.  Only  one  offense  was 
charged,  but  six  different  offenses  were 
proven.  Any  one  of  the  acts  selected  by  the 
prosecution,  before  the  introduction  of  the 
evidence,  would  be  as  properly  the  act  char- 
ged in  the  information  as  the  other.  Until 
the  evidence  of  some  act  was  given,  the 
charge  in  the  Information  was  floating,  un- 
certain, and  contingent,  aimed  as  much  at 
one  act  as  at  another;  and,  in  the  absence 
of  an  election  by  the  prosecution,  It  remained 
for  the  evidence  to  designate  and  iwiut  out 
the  particular  act  Intended,  and  upon  which 
tue  prosecution  would  rely  for  a  conviction. 
Wiien  evidence  was  introduced  tending  di- 
rectly to  the  proof  of  one  act,  and  for  the 
purpose  of  securing  a  conviction  upon  it, 
iroui  that  moment  that  particular  act  be- 
came the  act  charged.  No  election  haying 
been  made  by  the  prosecution,  the  law  made 
the  election.  What  before  tliis  had  been  un- 
certain and  contingent  was  now  fl.ved  and 
definite.  This  election  having  been  thus 
made  by  proving  the  first  act  of  Intercourse 
as  having  taken  place  In  April,  1897,  no  sub- 
sequent election  could  be  made;  nor  could 
the  prosecution  prove  any  other  act  of  the 
kind  as  a  substantial  offense  upon  which  a 
conviction  could  be  had;  but  It  could  prove 
the  Intimacy  and  Improper  relations  of  the 
parties  prior  to  the  acts  shown  in  the  month 
of  April,  1897,  but  not  afterwards.  Where 
the    infonnatioa    contains    several    counts 
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charging  distinct  offenses,  then  it  Is  com- 
petent, and  the  duty  of  the  prosecution,  to 
make  its  eieetion  at  or  before  the  close  of 
its  ease.  The  act  of  intercourse  occurring  in 
April,  1S07,  being  the  first  act  to  which  evi- 
dence was  introduced,  and  the  evidence  be- 
ing directly  upon  the  the  offense  charged,  it 
became  from  that  moment  the  only  ofTense 
the  Jury  were  called  upon  to  try.  This  view 
was  announced  in  the  case  of  People  v.  Jen- 
ness,  5  Mich.  305,  which  is  dne  of  the  lead- 
ing oases  upon  that  subject,  where  incest  was 
charged.  The  court,  among  other  things, 
said:  "The  prosecutor  having  the  right  to 
select  among  all  the  acts  of  the  Idnd  which 
he  could  prove  to  have  been  committed  be- 
tween the  parties,  within  the  period  alluded 
to,  and  within  the  jurisdiction,  any  one  of 
those  acts,  before  evidence  had  been  Intro- 
duced, was  as  properly  the  act  charged  in 
the  information,  as  any  other.  In  other 
words,  until  evidence  of  some  such  act  had 
been  given,  the  charge  in  the  Information 
was  floating  and  contingent,  aimed  as  much 
at  one  as  another,  and  at  no  one  act  in  par- 
ticular; and  it  remained  for  the  evidence 
to  point  the  charge  to  the  particular  act  in- 
tended. But  when  evidence  had  been  in- 
troduced tending  directly  to  the  proof  of  one 
act,  and  for  the  purijose  of  procuring  a  con- 
viction upon  it,  from  that  moment  that  par- 
ticular act  l)ecame  the  act  charged.  What 
had,  till  then,  been  floating  and  contingent, 
had  now  become  certain  and  fixed.  The 
prosecutor  had  made  his  election,  and  could 
not  elect  again;  nor  could  he  be  allowed  to 
prove  any  otlier  act  of  the  kind  as  a  sub- 
stantive offense  upon  which  a  conviction 
might  be  had  In  the  cause.  The  information 
could  be  used  as  a  drag  net  only  till  the  first 
act  had  been  entangled  In  its  mpshes.  Every 
other  act  must  be  allowed  to  escape  this  throw 
of  the  net.  and  thenceforward  the  evidence 
must  be  aimed  at  tiiis  act.  If  others  of  the 
same  kind  lie  In  the  same  range,  they  can 
only  be  noticed  for  a  secondary  purpose,  as 
they  may  be  connected  with  or  bear  upon 
this."  In  the  case  of  People  v.  Qark,  33 
Mich.  112.  where  seduction  was  charged  in 
three  counts,  the  court  adopted  and  approved 
of  this  same  rule.  In  delivering  the  opinion, 
concurre<l  in  by  .Tudge  Cooley,  the  court  said: 
"The  act  alleged  to  have  been  committed  In 
the  buggy,  in  the  town  of  Penfleld,  being 
the  first  to  which  evidence  was  introduced, 
was  the  only  offense  upon  which  the  defend- 
ant could  be  tried;  and,  if  proof  of  subse- 
quent acts  were  admissible  at  all,  they  could 
not  I)e  admitted  as  distinct  offenses  to  go  to 
the  Jury,  and  upon  which  the  defendant 
might  be  convicted.  It  was  not  necessary 
for  the  pro.secutlon  to  expressly  elect  for 
which  act  they  would  try  the  defendant  In 
order  to  bind  them.  The  fact  of  their  intro- 
ducing evidence  tending  to  prove  a  distinct 
substantive  offense  was  a  sufficient  election. 
In  this  case,  under  the  charge  as  given,  there 


was  no  certainty  whatever  that  the  jurors 
ail  united  upon  the  same  act  In  finding  the  de- 
fendant guilty.  Nor  could  the  prosecution, 
after  having  thus  introduced  evidence  tending 
to  show  an  offense  committed  in  the  town  of 
Penfield  on  the  28th  of  July,  show  subsequent 
acts  as  corroborating  testimony,  as  they  would 
have  no  such  tendency.  Proof  of  previous  acts 
of  sexual  Intercourse  would  tend  to  show  a 
much  greater  probability  of  the  commission  of 
a  similar  act  charged  to  have  occurred  sub- 
sequent thereto,  but  the  converse  of  this 
proposition  would  not  l>c  true,  as  the  proof 
of  a  crime  committed  by  parties  on  a  cer- 
tain day  could  have  no  tendency  to  prove 
that  they  had,  previous  thereto,  committed 
a  similar  offense."  In  Elam  v.  State,  26 
Ala.  48,  it  is  held  that,  after  the  state  has 
offered  evidence  of  one  particular  offense,  it 
will  be  held  to  that  election  through  the  trial, 
and  cannot  elect  again.  In  Lovell  v.  State, 
12  Ind.  18,  it  is  held  that,  where  an  indict- 
ment contained  a  single  count  for  incest, 
whicu  was  proved,  the  state  cannot  thereafter 
prove  that  the  defendant  had  improper  re- 
lations with  the  prosecutrix  at  any  subse- 
quent time.  In  People  v.  Hopson,  1  Denio, 
574,  the  same  rule  is  laid  down.  It  necessar- 
ily follows  tiiat  the  testimony  showing  the 
several  acts  of  intercourse  subsequent  to 
April,  1897,  were  Improperly  admitted,  and 
the  defendant  was  prejudiced  thereby. 

The  defendant,  in  order  to  show  the  char- 
acter of  the  prosecutrix,  asked  the  follow- 
ing question:  "Q.  I  will  ask  if  you  know 
what  the  reputation  of  Miss  Ward  was  for 
cliastity  during  the  month  of  February, 
1807,  in  that  precinct?"  The  question  was 
ol)jected  to,  and  the  answer  excluded.  The 
question  was  not  properly  framed.  In  im- 
peaching the  character  of  a  witness  the  in- 
quiry must  be  confined  to  the  general  repu- 
tation in  the  locality  referred  to.  State  v. 
Marks,  10  Utah,  204,  51  Pac.  1080.  The 
prosecutrix  was  under  the  age  of  consent. 
Sexual  Intercourse  with  her  constituted  an 
offense  under  the  statute,  whether  she  con- 
sented or  not.  Her  good  or  bad  character 
for  chastity,  as  affecting  the  crime  charged 
against  the  defendant,  Avas  not  in  issue, 
although  her  general  reputation  for  truth 
and  veracity  was.  The  testimony  offered 
was  incompetent.  So,  specific  acts  of  un- 
chastity  on  the  part  of  the  young  woman 
were  not  admissible.  People  v.  Glover,  71 
Mich.  303,  .38  N.  W.  874;  People  v.  Abbott, 
97  Mich.  484,  56  N.  W.  802;  Underh.  Ev.  i 
418. 

Error  Is  also  assigned  on  the  refusal  of 
the  court  to  instruct  the  jury  that  no  con- 
viction could  be  had  on  the  testimony  of  an 
accomplice  unless  corroborated  as  provided 
in  section  4862,  Rev.  St.  1898.  Manifestly, 
if  the  prosecuting  witness  was  an  accom- 
plice in  the  act,  her  testimony  required  cor- 
roboration before  a  conviction  could  be  had 
thereon.    It  appears  that  the  witness  know- 
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Ingly  and  willingly  consented  to  the  act;  | 
but,  being  under  the  age  of  consent,  the  law  { 
will  not  presume  that  she  consented.  As  | 
to  the  defendant,  she  was  Incapable  of  con- 
senting, or  forming  a  criminal  Intent  to  com- 
mit the  act.  The  true  test  of  her  relation  to 
the  act  would  be,  could  she  have  been  in- 
dicted for  the  offense  charged,  either  as  a 
principal  or  accessory?  The  statute  under 
which  the  Information  was  framed  renders 
the  male  participant  the  only  guilty  party. 
That  she  could  not  be  Indicted  for  the  of- 
fense charged  renders  her  Incapable  of  be- 
ing an  accomplice.  It  necessarily  follows 
that,  although  she  participated  in  the  act, 
this  participation  did  not  render  her  liable 
to  an  Indictment  for  the  offense  charged, 
and  therefore  she  was  not  an  accomplice, 
and  did  not  require  corroboration.  The  fol- 
lowing cases  bear  upon  this  subject:  1  Am. 
&  Eng.  Enc.  Law,  390;  Com.  v.  Wood,  11 
Gray,  85;  People  v.  Abbott,  97  Mich.  484, 
m  N.  W.  862;  1  iJouv.  Law  Diet.  p.  21; 
Whart  Cr.  Law  (9th  Ed.)  440.  We  do  not 
overloolc  the  danger  attending  prosecutions 
under  this  act  The  rules  of  law  goTernlng 
trials  under  this  statute  are  more  stringent 
and  less  flexible  than  those  applicable  in 
other  criminal  cases.  An  accusation  under 
this  statute  is  easily  made.  The  offense,  If 
committed,  is  generally  in  secret.  The  gen- 
eral character  of  the  prosecutrix  cannot  be 
attacked.  Specific  acts  of  uuchastity  on 
her  part  cannot  be  shown.  Her  testimony, 
as  In  many  other  cases  where  she  may  be 
an  accomplice,  does  not  require  corrobora- 
tion in  order  to  obtain  full  credit,  and  the 
woman  who  participates  In  the  act  is  not 
criminally  liable  therefor.  Under  such  cir- 
cumstances the  charge,  when  made,  is  bard 
to  disprove,  and  difficult  to  defend  against, 
no  matter  how  innocent  the  accused  may  be. 
Willie  the  protection  of  the  honor  and  chas- 
tity of  young  women  is  of  paramount  im- 
portance to  the  state,  and  every  effort  should 
be  made  to  fully  care  for  and  protect  it,  yet 
in  such  prosecutions  full  latitude  should  be 
given  the  accused  to  discover  the  truth  by 
cross-examination  and  otherwise,  so  as  to 
enable  him  to  defend  against  any  unjust  ac- 
cusation. For  the  reasons  given,  the  Judg- 
ment of  the  district  court  is  reversed,  and 
the  case  remanded,  with  directions  to  grant 
a  new  trial. 

BASKIN,  J.,  concurs. 

BABTCH,  C.  J.  (dissenting).  I  am  unable 
to  concur  in  reversing  the  judgment  herein. 
Where,  as  in  this  case,  there  is  a  continua- 
tion of  the  relation  of  intimacy  and  illicit 
intercourse  between  the  parties  to  the  of- 
fense, evidence  of  improper  familiarity  and 
adulterous  acts  both  before  and  after  the  act 
charged  Is  admissible.  Such  evidence  is  re- 
ceived to  prove  the  adulterous  disposition  in 
the  parties  implicated.    This  appears  to  be 


the  rule  sanctioned  by  the  weight  of  recent 
authority.  "At  the  time  of  the  present  writ- 
ing,'* says  Mr.  Bishop  in  his  commentaries 
on  Statutory  Crimes  (section  682),  "this  doc- 
trine— namely,  that  subsequent  familiarities 
and  adulteries  between  the  same  parties, 
equally  with  the  prior  ones,  are  admissible^ 
may  be  deemed  to  be  established  In  all  our 
courts,  as  respects  alike  the  divorce  suit  and 
the  Indictment."  So,  In  Whart.  Cr.  Bv.  (8tU 
Ed.)  g  35,  It  is  said:  "In  prosecutions  for 
adiUtery,  or  for  Illicit  intercourse  of  any  class, 
evidence  is  admissible  of  sexual  acts  between 
the  same  parties  prior  to,  or.  when  indicating 
continuousness  of  illicit  relations,  even  sub- 
sequent to,  the  act  specifically  under  trial." 
Likewise,  in  Underh.  Ev.  8  381,  the  author 
says:  "Improper  familiarities  and  adulterous 
acts  between  the  same  parties  prior  or  sub- 
sequent to  the  act  charged,  but  not  too  re- 
mote, or.  If  remote,  connected  with  It  so  as 
to  form  a  part  of  a  continuous  course  of  con- 
duct, may  be  shown  for  the  purpose  of  bring- 
ing out  the  relations  and  adulterous  disposi- 
tion of  the  defendant."  In  State  v.  With- 
am,  72  Me.  531,  Mr.  Justice  Peters,  speaking 
for  the  court,  said:  "It  is  objected  that  this 
mode  of  trial  involved  the  admission  of  evi- 
dence of  acts  of  adultery  happening  both  be- 
fore and  after  the  principal  act  complained 
of.  Formerly,  the  criticism  might  have  been 
r^arded  favoi-ably  in  many  courts.  Latter- 
ly, however,  courts  and  text  writers  are  rap- 
idly falling  in  with  the  view  that  acts  prior 
and  also  subsequent  to  the  act  charged  In 
the  indictment,  when  indicating  a  continu- 
ousness  of  illicit  Intercourse,  are  admissible  in 
evidence  as  showing  the  relation  and  mutual 
disposition  of  the  parties;  the  reception  of 
such  evidence  to  be  largely  controlled  by  the 
judge  who  tries  the  case,  and  the  evidence  to 
be  submitted  to  the  jury  with  proper  explana- 
tion of  its  purpose  and  effect.  We  think  tliis 
doctrine  is  most  in  accordance  with  the  logic 
of  the  law  and  with  the  authoritie.<>."  So,  in 
People  V.  Heudrickson,  53  Mich.  525.  19  N. 
W.  109,  Mr.  Justice  Sherwood,  with  wliom 
the  other  justices,  among  them  Judge  C'ooley. 
concurred,  said:  "On  the  trial  th,>  prosecut- 
ing attorney  was  permitted  to  make  proof  of 
acts  of  familiarity  and  intimacy  between  the 
defendant  and  Mrs.  Smith,  whk-h  occurred 
over  two  years  before  tlie  prosecution  was 
commenced.  Such  acts,  within  a  reasonable 
time  before  the  acts  complained  of,  and  also 
occurring  very  koou  tliereafter,  so  long  as  they 
may  be  regarded  as  continuous,  are  compe- 
tent and  admissible  testlmon,v;  but  those  oc- 
curring two  yeai-s  before  tlie  criminal  act 
charged  mnst  be  lield  too  remote,  and  it  is 
error  to  admit  them."  In  Tliayer  v.  Thayer, 
101  Mass.  Ill,  Mr.  Justice  tXilt,  speaking 
for  the  court,  said:  "An  adulterous  dispo- 
sition existing  In  two  persons  towards  each 
other  is  commonly  of  gradual  development. 
It  must  have  some  duration,  and  does  not 
suddenly    subside.     When    once    shown    to 
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exist  a  strong  Inference  arises  tbat  It  has 
iiad  and  will  have  continuance,  the  duration 
and  extent  of  'wbicli  may  be  usually  measnr- 
«d  by  the  power  which  It  exercises  over  the 
conduct  of  the  parties.  It  Is  this  character 
of  permanency  which  Justifies  the  Inference 
of  its  existence  at  any  particular  point  of 
time  from  facts  Illustrating  the  preceding  or 
subsequent  relations  of  the  parties.  The  rule 
is  that  a  condition  once  proved  is  presumed 
to  have  been  produced  by  causes  operating  In 
the  usual  way,  and  to  have  continuance  till 
the  contrary  be  shown.  The  limit,  practical- 
ly, to  the  evidence  under  consideration  Is  that 
it  must  be  sufficiently  significant  In  cliaracter, 
and  sufficiently  near  in  point  of  time,  to  have 
a  tendency  to  lead  the  guarded  discretion 
of  a  reasonable  and  Just  man'  to  a  belief  In 
the  existence  of  this  important  element  in  the 
fact  to  be  proved.  If  too  remote  or  insig- 
nificant. It  will  be  rejected,  in  the  discretion 
of  the  judge  who  tries  the  case.  The  fact 
that  the  conduct  relied  on  has  occurred  since 
the  filing  of  the  libel  does  not  exclude  It,  and 
proof  of  the  continuance  of  the  same  ques- 
tionable relations  during  the  intervening 
time,  as  in  the  case  at  bar,  will  add  to  its 
weight."  1  Am.  &  Bug.  Enc.  Law  (2d  Ed.) 
754;  Whart.  Cr.  Bv.  (8th  Ed.)  §  35;  Whart. 
Or.  Law  (8th  Ed.)  §  1783;  Blsh.  St  Crimes, 
«  682;  2  Blsh.  Mar.,  Div.  &  Sep.  i  1374;  Un- 
derh.  Ev.  381;  Thayer  v.  Thayer,  101  Mass. 
Ill;  State  v.  Brldgman,  49  Vt  202;  State 
T.  Williams,  76  Me.  480;  People  v.  Hendrlck- 
son.  53  Mich.  525,  19  N.  W.  160;  Burnett  v. 
State,  32  Tex.  Gr.  R.  86,  22  S.  W.  47;  State 
V.  Way,  5  Neb.  283;  Com.  v.  Nichols,  114 
Mass.  285;  Calllson  v.  State  (Tex.  C!r.  App.) 
39  S.  W.  300;  Hamilton  v.  State,  36  Tex.  O. 
R.  .372,  37  S.  W.  481;  State  v.  Stubbs,  108  N. 
O.  774,  13  8.  E.  90;  Beers  v.  Jackman,  103 
Mass.  192;  Baker  v.  V.  S.,  1  Pin.  641;  Cole 
V.  State,  6  Baxt  239;  Alsabrooks  v.  State, 
52  Ala.  24;  Pond  v.  Pond,  132  Mass.  219, 
223;  Com.  v.  Abbott  130  Mass.  472,  474; 
State  V.  Marking,  95  Ind.  464.  I  am  of  the 
opinion  that  the  judgment  should  be  affirmed. 


(ti  vt*h  tuy 

HANSEN  T.  ANDERSON  et  al. 

(Supreme  (3ourt  of  Utah.     April  9,   1900.) 

8CPRBMB     COURT— POWERS— CERTIORARI— AP- 
PHALi  FROM   JUSTICE   OF  THE  PEACE- 
UNDERTAKING— DEPOSIT. 

1.  TJnder  section  4,  art.  8.  of  the  constitution, 
and  section  3(130.  Rot.  St.  1808,  the  supreme 
court  may,  by  certiorari,  review  the  decisiooa 
aud  judtcnicu.ii  rendered  by  district  courts  in 
tases  apiwalcd  from  jnstic's  of  the  peace,  but 
only  when  district  conrts  rxcocrt  their  jurisdic- 
tion or  fnll  to  Bcquire  .Inristliction.i 

2.  Sections  3747  and  3748  refer  to  one  under- 
taliiuK  only,  and  it  is  optional  with  an  appellant 
in  taking  his  npi)oaI,  to  either  file  an  uniierlak- 


>  Crooks  T.  District  Ct,  E»  Pac.  62>,  21  Utah, 
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ing  as  provided  in  section  3747.  or  make  a  de- 
posit as  provided  in  section  3748. 

Bartch,  G.  J.,  dissenting. 

(Sj-Ilabus  by  the  Court) 

Application  of  Lars  Hansen  for  writ  of 
certiorari  to  A.  J.  Anderson  and  H.  H.  Rolapp. 
Writ  quashed. 

This  is  an  application  for  a  writ  of  certio- 
rari. It  appears  from  the  petition  and  affi- 
davit of  the  applicant  that  Anderson,  one  of 
the  defendants,  brought  an  action  against  the 
plaiutUI  in  a  justice  of  the  peace  court  of 
Weber  county,  and  subsequently  appealed  the 
case  to  the  district  court  for  said  county.  An- 
derson, the  plaiutlff  and  appellant  in  said 
action,  failed  to  file  an  appeal  bond,  but  in 
lieu  thereof  deposited  $13  with  the  justice  of 
the  peace  before  whom  the  case  was  tried; 
the  same  being  the  amount  of  the  Judgment 
for  costs  rendered  against  him  in  the  justice's 
court  Hansen,  the  defendant  in  said  action, 
and  plaintiff  in  the  case  at  bar,  moved  the 
district  court  to  dismiss  the  appeal  on  the 
groiud  that  no  appeal  bond  had  been  filed  as 
provided  by  section  3747,  Rev.  St,  relating 
to  appeals  from  justices  of  the  peace  courts 
to  the  district  courts.  The  district  court  over- 
ruled the  motion  to  dismiss,  and  proceeded 
to  try  the  case,  and  submitted  the  Issues  to 
a  Jury,  which  resulted  in  a  verdict  against 
Hansen,  the  defendant  In  the  case.  There- 
upon Hansen  filed  in  this  court  the  petition 
above  mentioned.  A  writ  and  an  order  to 
show  cause  were  issued  ex  parte.  Defend- 
ants have  demurred  to  the  petition  on  the 
ground  that  said  petition  shows  that  the  dis- 
trict court  and  the  judge  thereof  proceeded 
in  the  regular  manner,  and  within  the  Juris- 
diction of  said  court,  and  that  this  court  has 
no  Jurisdiction  to  issue  the  said  writ,  or  to 
hear  and  determine  the  same.  Defendants 
also  filed  a  motion  to  quash  the  writ  aud 
the  order  to  show  cause. 

M.  D.  Lessenger,  for  petitioner.  N.  3.  Har- 
ris, for  defendants. 

McCARTY,  District  Judge,  after  stating 
the  facts,  delivered  the  opinion  of  the  court 

There  are  two  questions  presented  by  the 
pleadings  In  this  case:  (1)  Has  this  court 
Jurisdiction  to  review  by  writ  of  certiorari 
the  decision  of  the  district  conrts  rendered 
in  cases  appealed  from  justices  of  the  pe.ace, 
when  the  district  courts  have  exceeded  their 
jurisdiction  in  such  cases?  (2)  Did  the  dis- 
trict court  in  the  case  at  bar  exceed  Its  ju- 
risdiction, by  overruling  the  motion  to  dis- 
miss the  appeal,  and  In  proceeding  to  try 
the  case? 

Section  4,  art.  8,  Const  Utah,  provides 
that  the  supreme  court  shall  have  original 
jurisdiction  to  issue  certain  writs  therein 
enumerated,  one  of  which  is  the  writ  of  cer- 
tiorari. This  provision  of  the  constitution 
Invests  this  court  with  the  general  common- 
law  powers  heretofore  exercised  by  courts 
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ot  cenerml  Jnrladlctfon  orer  Inferior  eonrta 
to  reTlew  by  certiorari  tbe  proceedings  of 
Inferior  tribunals.  Section  S830,  ReT.  8t 
Utah,  provides  that  "a  writ  of  review,  [cer- 
tiorari] may  be  g^ranted  by  the  supreme 
court,  or  a  Judge  thereof,  when  an  inferior 
tribunal,  board,  or  officer  exercising  Judicial 
functions  has  exceeded  the  Jurisdiction  of 
such  tribunal,  board,  or  officer,  and  there  is 
no  appeal,  nor.  In  the  Judgment  of  the  court 
or  Judge,  any  plain,  speedy,  and  adequate 
remedy."  Unless  there  Is  some  other  provi- 
sion of  the  constitution  limiting  the  general 
powers  thus  conferred,  It  is  manifest  that, 
by  virtue  of  the  foregoing  provisions  of  the 
constitution  and  Revised  Statutes,  this  court 
has  Jurisdiction  and  power  to  review  by  cer- 
tiorari the  decisions  and  Judgments  of  the 
district  courts  In  cases  appealed  from  the 
Justices  of  the  peace,  when  the  district 
courts  have  exceeded  their  Jurisdiction  In 
such  cases.  Counsel  for  defendants  contend 
that  such  a  limitation  Is  to  be  found  In  sec- 
tion 9,  art  8,  Const,  which.  In  so  far  as  ma- 
terial to  the  questions  Involved  In  this  case, 
proceeds:  "Appeal  shall  also  He  from  the 
final  Judgment  of  Justices  of  the  peace  in 
civil  and  criminal  cases  to  the  district  courts 
•  •  •  with  such  limitations  and  restric- 
tions as  shall  be  provided  by  law;  and  the 
decision  of  the  district  courts  on  such  ap- 
peals shall  be  final,  except  In  cases  involv- 
ing the  validity  or  constitutionality  of  a 
statute."  We  think  tbe  position  of  counsel 
on  this  point  la  untenable,  and  that  the 
provisions  of  the  constitution  do  not  ex- 
pressly nor  by  Implication  support  such  a 
contention.  The  language  above  quoted,  of 
the  constitution,  unquestionably  has  refer- 
ence to  appeals  taken  In  the  mode  provided 
by  law  (that  Is,  taken  In  such  a  manner  as 
to  confer  Jurisdiction  In  tbe  courts  appealed 
to):  and,  unless  the  provisions  of  the  stat- 
utes providing  for  appeals  from  Justices  of 
the  peace  to  the  district  courts  are  substan- 
tially complied  with,  the  district  courts  fail 
to  acquire  Jurisdiction  to  proceed  to  try  the 
cases  so  appealed.  Mr.  Elliott,  In  his  work 
on  Appellate  Procedure  (section  19),  states 
the  rule  as  follows:  "It  may  be  said  with 
accuracy  that  tbe  general  rule  is  that,  where 
a  valid  statute  provides  the  mode  of  review- 
ing tbe  Judgment  that  mode  must  be  pur- 
sued. This  question  connects  itself  with 
the  general  subject  of  appellate  Jurisdiction, 
Inasmuch  as  a  court  cannot  have  authority 
over  a  case  where  parties  assume  to  bring 
it  within  the  authority  of  the  court  in  a 
mode  wholly  unauthorized  by  law."  Mr. 
Works,  in  his  treatise  on  Jurisdiction  (sec- 
tion 99),  says:  "Tbe  right  of  appeal  is  stat- 
utory, and  the  statute  must  be  followed,  or 
tbe  appellate  court  will  have  no  Jurisdic- 
tion." 2  Enc.  PL  &  Prac.  16,  and  cases 
cited;  12  Enc.  PI.  &  Prac.  120.  The  final 
decisions  mentioned  in  the  foregoing  provi- 
sion* ot  the  constitution,  when  applied  to 


Judgments,  refer  to  Talid  lodgments  only; 
that  is,  snch  decisions  and  Judgments  as  the 
district  courts  acquhw  Jnriadictloa  to  ren- 
der. The  rale  has  become  elementary  that 
the  Judgment  rendered  by  a  court  having 
no  Jurisdiction  is  void  and  a  mere  nullity, 
and  has  no  binding  force  whatever.  1 
Freem.  Jndgm.  |  117;  1  Black,  Jadgm.  f 
218.  The  doctrine,  we  think,  is  correctly 
stated  in  one  of  the  early  decisions  of  tbe 
United  States  snpreme  court  in  the  follow- 
ing language:  "Where  a  court  has  Jurisdic- 
tion, it  has  a  right  to  decide  every  qnestioa 
which  occurs  In  the  cause,  and,  whether  its 
decision  be  correct  or  otherwise,  its  Judg- 
ment, until  reversed,  is  regarded  as  binding 
in  every  other  court  But  if  it  act  without 
authority,  its  Judgments  and  orders  are  re- 
garded as  nullities.  They  are  not  voidable, 
but  simply  void,  and  form  no  bar  to  a  re- 
covery sought  even  prior  to  a  reversal,  in 
opposition  to  them.  They  constitute  no  Jus- 
tification, and  all  persons  concerned  in  exe- 
cuting snch  Judgments  or  sentences  are  con- 
sidered, in  law,  as  trespassers."  Elliott  r. 
Pelrsol's  Lessees,  1  Pet  328,  7  L.  Ed.  IM; 
Latham  v.  Edgerton,  9  Cow.  227.  Section 
8183.  Rev.  St,  defines  a  Judgment  to  be  a 
final  determination  of  the  rights  of  parties 
to  an  action  or  proceeding.  Therefore,  to 
give  to  the  provisions  of  the  constitution 
under  consideration  the  sweeping  force  and 
effect  contended  for  by  defendants  would  be 
to  secure  Judgments  rendered  In  such  cases 
against  either  direct  or  collateral  attacks, 
however  utterly  and  palpably  void  they 
might  be,  for  want  of  Jurisdiction.  We  do 
not  think  that  such  could  have  been  the  in- 
tention of  the  framers  of  the  constitution, 
as  It  would  bring  the  section  under  consid- 
eration In  conflict  with  section  7,  art  1,  of 
the  same  instrument  which  provides  that 
no  person  shall  be  deprived  of  property  with- 
out due  process  of  law.  Black,  Judgm.  {  218. 
The  contention  that  this  court  has  Jurisdic- 
tion and  power  to  review  by  writ  of  certio- 
rari the  decisions  and  Judgments  of  the  dis- 
trict courts  In  cases  appealed  from  the  Jus- 
tices of  the  peace,  when  the  district  courts 
in  such  cases  exceed  their  Jurisdiction,  is 
not  without  authority  to  support  it  even  in 
the  face  of  the  provisions  of  section  9,  art 
8,  of  the  constitution.  Mr.  Spelling,  In  his 
work  on  Extraordinary  Relief  (section  1921), 
says:  "As  a  general  rule,  when  no  mode  is 
provided  by  statute  for  the  exercise  by 
higher  courts  of  the  superintending  contnrt 
which  they  have  over  Inferior  courts,  or  of 
their  appellate  Jurisdiction  from  the  ord«s 
and  Judgments  of  such  courts,  certiorari 
lies  to  correct  irregularities  in  their  pro- 
ceedings. And  though  a  statute  declares 
that  no  appeal  shall  be  allowed  from  an  In- 
terior tribunal,  but  that  its  decision  shall  be 
final,  yet  tbe  supreme  court  may  review 
these  decisions  on  certiorari."  The  case  of 
Lawton   T.  Commissioners,   2  Caines,   179^ 
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was  an  appeal  taken  from  the  determination 
of  tbe  commlsBlonera  of  highway  to  a  conrt 
of  common  pleas.  The  New  Tork  statntea 
declared  the  decision  of  the  Judges  of  tha 
common  pleas  on  appeal  made  to  them  In 
anch  cases  to  be  conclusive.  Notwithstand- 
ing this  provision  of  the  statnte,  the  sn* 
preme  court  held  that  it  had  jurisdiction  to 
review  tbe  proceedings  of  the  conrt  of  conn 
mon  pleas  by  writ  of  certiorari.  This  mle 
is  supported  by  the  following  authorities: 
Murfree  v.  Leeper,  1  Overt.  1;  Ex  parte  Roe, 
T.  U.  P.  Charlt  88;  Philadelphia  Co.  Com'rs 
▼.  Spring  Garden  Com'rs,  6  Serg.  &  R.  624; 
Banking  Co.  v.  Mitchell,  31  N.  J.  Law,  99. 
The  case  of  Crooks  v.  District  Ct.  (Utah)  69 
Pac.  5T2,  relied  npon  by  defendants,  is  not 
In  point,  as  an  entirely  different  question 
was  involved  in  that  case  from  the  qnea- 
tlons  under  consideration  In  tbe  case  at  bar. 
In  that  case  a  motion  was  made  to  dismiss 
the  appeal  on  the  ground  that  it  was  not 
taken  within  the  time  required  by  law. 
The  court  having  Jurisdiction  to  decide  the 
Issues  raised  by  the  motion,  its  decision  dis- 
missing the  appeal  was  not  subject  to  re- 
Tlew  by  this  court  by  a  writ  of  certiorari, 
even  though  the  court  may  have  erred  In  Iti 
Judgment  If  the  appeal  in  that  case  was 
properly  taken,  and  the  requirements  of  the 
statute  complied  with,  and  the  court  failed 
to  exercise  the  Jurisdiction  conferred  upon 
It  by  virtue  of  the  appeal,  and  refused  to 
proceed  with  the  trial,  the  plaintiff's  remedy 
was  by  writ  of  mandamus,  and  not  by  cer- 
tiorari. In  the  case  of  State  v.  Jefferson 
County  Super.  Ct,  8  Wash.  271,  86  Pac.  27, 
cited  by  this  court  In  support  of  the  conclu- 
sions reached  in  the  Crooks  Case,  supra,  tbe 
district  court  made  an  order  that  the  new 
matter  or  aiBrmative  defense  pleaded  in  an- 
swer to  the  complaint  be  made  more  definite 
and  certain.  Upon  failure  of  tbe  defendant 
to  amend,  the  conrt  struck  out  the  entire 
answer.  Including  the  direct  denial.  The 
defendant  sought  to  have  tbe  action  of  the 
district  court  revised  by  certiorari.  The 
supreme  court  denied  tbe  writ,  bnt  in  the 
course  of  the  opinion  says,  "The  district 
conrt  had  Jnrisdiction  of  the  subject-matter 
and  of  the  parties  to  the  action."  The  deci- 
sion rather  tends  to  support  the  views  here- 
in expressed,  than  the  contention  of  de- 
fendants; else,  why  did  the  supreme  court 
expressly  find  that  the  district  court  had 
Jurisdiction,  when  the  question  of  Jurisdic- 
tion was  neither  raised  nor  challenged?  We 
are  of  the  opinion,  and  so  hold,  that  this 
conrt  may,  by  certiorari,  review  the  deci- 
sions and  Judgments  rendered  by  the  dis- 
trict courts  in  cases  appealed  from  the  jua- 
tlces  of  the  peace,  when  the  district  courts 
iB  such  cases  exceed  their  Jurisdiction  and 
fail  to  do  substantial  Justice.  The  constitu- 
tion having  provided  that  all  decisions  of 
the  district  courts  in  cases  appealed  to  said 
com^  from  the  Justices  of  the  peace  stiall 
be  final,  this  court  can  only  review  by  cer- 


tiorari the  judgments  and  decisions  of  the 
district  courts  in  such  cases  when  they  ex- 
ceed their  Jnrisdiction  or  faH  to  acquire  Jn- 
risdiction. 

Having  determined  that  this  conrt  has  Jn- 
risdiction to  review  by  writ  of  certiorari  the 
decisions  rendered  by  the  district  courts  in 
the  class  of  cases  under  consideration,  we 
now  come  to  the  remaining  question  for  our 
consideration  in  this  case,  viz.  did  the  dis- 
trict court  exceed  Its  jurisdiction  by  overrul- 
ing the  motion  to  dismiss  the  appeal,  and  in 
proceeding  to  try  the  case?  Section  8747, 
Rev.  St  Utah,  so  far  as  is  material  in  this 
case,  provides  that  "an  appeal  from  a  Justice's 
court  shall  not  be  effectual  for  any  purpose 
unless  an  undertaking  be  filed  within  five 
days  after  filing  the  notice  of  appeal,  with 
two  or  more  sureties,  in  the  sum  of  one  hun- 
dred dollars,  for  the  payment  of  the  costs 
on  appeal,  and  if  a  stay  of  proceedings  be 
claimed,  In  a  sum  equal  to  twice  the  amount 
of  the  Judgment,  including  costs,  when  the 
Judgment  is  for  the  payment  of  money." 
Section  8748,  so  far  as  material  here,  Is  as 
follows:  "When  an  undertaking  on  appeal 
is  filed,  notice  of  such  filing  shall  be  given 
to  the  respondent  *  *  *  A  deposit  of  the 
amount  of  the  judgment  appealed  from  in- 
cluding all  costs  •  •  •  with  the  Justice 
shall  be  equivalent  to  the  filing  of  an  under- 
taking mentioned  In  this  section."  Counsel 
for  plaintiff  insists  that  the  two  sections 
should  be  read  and  construed  as  one  section, 
and  that  the  deposit  mentioned  In  section 
8748  can  be  made  for  the  purpose  only  of 
staying  proceedings  on  appeal,  and  that  such 
deposit  does  not  relieve  the  appellant  from  fil- 
ing an  undertaking  on  appeal  as  provided 
In  section  8747.  We  do  not  think  the  sec- 
tions referred  to,  when  read  and  construed 
together  or  separately,  will  admit  of  the  con- 
struction contended  for  by  counsel.  The  lan- 
guage of  tbe  statute  Is  free  from  ambiguity, 
and  plainly  shows  that  one  undertaking  only 
Is  referred  to  or  contemplated,  and  that  a 
deposit  as  provided  In  section  8748  may  be 
made  In  lieu  of  snch  undertaking;  that  is. 
It  is  optional  with  the  appellant  In  taking 
his  appeal,  to  either  file  an  undertaking  as 
provided  in  section  3747,  or  make  a  deposit 
as  provided  in  section  8748.  We  are  of  the 
opinion,  and  so  hold,  that  the  district  court 
did  not  exceed  its  Jurisdiction  in  the  trial 
of  this  case.  Therefore  the  motion  to  quash 
the  vrrit  must  prevail,  and  It  is  so  ordered. 
Costs  to  be  taxed  against  the  plaintiff. 

BASKIN,  J.,  concurs. 

BARTCB.  C.  J.  I  am  of  the  opinion  that 
the  writ  In  this  case  ought  to  have  been 
quashed  and  denied  on  the  ground  that  this 
court  under  section  0,  art  8,  Const,  is  power- 
less to  review,  either  by  certiorari  or  appeal, 
a  decision  of  a  district  court  made  In  any 
case  appealed  to  that  court  from  a  justice 
of  the  peace.    Such  has  been  the  nnlform 
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holding  of  this  court  since  the  adoption  of 
the  constitution.  I  am  therefore  unable  to 
concur  In  the  reasoning  contained  In  the  opin- 
tlon  of  my  Brethren  In  this  case. 


(22  Utoh  6) 

OIVIO  FEDERATION  v.  SALT  LAKE 
COUNTY. 

(Supreme  Court  of  Utah.    May  2,  1900.) 

CONFLICT  OP  LAWS-CONSTITUTIONAL  LAW— 
LKQISLATIVB  POWERS— REVKNUBS  OF  COUN- 
TY —  APPROPRIATION  OF  MONEY  —  COUNTY 
COMMISSIONERS  —  REJECTION  OP  CLAIM  — 
REMEDY  OP  CLAIMANT— MANDAMUS— WHEN 
LIES. 

1.  Chapter  30,  Sees.  Laws  1897,  authorizing 
counties  to  rpfund  moneys  adyanced  by  citizens 
to  aid  counties  to  enforce  the  laws,  is  not  in 
conflict  with  section  30,  art.  6,  of  the  constitu- 
tion. 

2.  The  legislature  is  not  restricted,  in  its  ap- 
propriation of  public  moneys  by  legislative  en- 
actment, to  cases  where  a  legal  demand  exists 
against  the  county  or  state.  The  same  power 
which  it  may  exercise  over  the  revenues  of  a 
state  it  may  exercise  over  the  revenues  of  a 
county  or  city  for  any  purpose  connected  with 
its  present  or  past  conditions,  not  repugnant  to 
the  organic  law;  and  where  a  moral  obligation 
exists  the  legislature  may  give  it  legal  effect. 

3.  Where  a  board  of  county  commissioners  hiM 
rejected  a  claim  against  the  county,  appeal,  and 
not  mandamus,  is  the  nropor  remedy. 

4.  Mandamus  will  only  lie  where  a  board  or 
officer  exercising  a  quasi  judicial  function  has 
refused  to  act,  and  not  after  action  to  reverse  or 
review  the  judgment  or  discretion  of  the  board 
or  officer.  1 

Baskin,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Action  by  the  Civic  Federation  of  Salt  Lake 
City  against  Salt  Lake  county.  Judgment  for 
plaintiff,    and   defendant   appeals.    Affirmed. 

Graham  F.  Putnam,  Ray  Van  Cott,  and  W. 
T.  Gunter,  for  appellant.  Morse  &  Whitte- 
more,  for  respondent. 


MINER,  J.  The  facts  stated  In  plaintiff's 
complaint,  as  amended,  show,  among  other 
things,  that  the  plaintiff  Is  an  association  of 
18  persons,  which  at  various  times  between 
the  2»th  day  of  October,  ISm,  and  the  27th 
day  of  June,  18W6,  made  advancements  of 
money  to  the  county  attorney  of  Salt  Lake 
county  for  the  purpose  of  defraying  expenses 
necessarily  lncurre<l  by  him  in  the  execution 
of  the  laws  of  the  state  of  Utah,  In  prosecut- 
ing certain  ex-county  officials,  who  were  in- 
dicted for  the  crime  of  bribery,  and  that  the 
total  amount  of  money  so  advanced,  together 
with  interest  was  $8,."i32.24;  that  the  money 
was  advanced  at  the  solicitation  of  the  county 
attorney  and  members  of  the  then  board  of 
county  commifsioners  of  Salt  Lake  county, 
because  no  means  were  available  to  pay  the 
expenses  of  the  prosecution  of  the  eases,  or 

>  State  V.  Hart,  57  Pac.  41S,  1»  Utah,  438. 


expenses  of  secnrlng  witnessesi  from  out- 
side of  the  state,  and  on  the  promise  of  the 
county  attorney  and  board  of  county  commis- 
sioners that.  If  the  money  was  advanced.  It 
would  be  returned  as  soon  as  legal  authority 
to  do  so  could  be  obtained;  that,  In  order  to 
prosecute  the  cases.  It  was  necessary  to  pro- 
cure witnesses  from  Chicago,  IIL,  and  the 
amount  obtained  was  principally  used  to  de- 
fray the  expenses  of  witnesses  to  attend  at 
the  trial.  It  la  further  shown  by  the  com- 
plaint that  the  plaintiff  duly  presented  and 
filed  with  the  county  clerk  of  Salt  Lake  coun- 
ty. In  accordance  with  the  provisions  of  chap- 
ter 30,  Laws  1897,  a  claim  against  said  coun- 
ty for  the  amount  so  advanced,  and  that  ac- 
companying the  claim  were  itemized  youcta- 
ers,  showing  the  manner  in  wbid>  the  money 
had  been  expended,  the  persons  to  whom  the 
same  had  been  paid,  and  the  purposes  for 
which  the  expenses  had  been  Incurred;  that 
the  board  of  county  commissioners,  without 
consideration  of  the  facts,  and  without  con- 
sidering that  the  said  money  so  advanced  was 
used  for  the  good  and  benefit  of  the  county. 
rejected  said  claim.  It  is  also  alleged  in  the 
complaint,  upon  information  and  belief,  that 
the  reason  for  the  refusal  of  the  said  board 
to  consider  said  claim  was  the  belief  of  said 
board  that  they  had  no  legal  authority  to  con- 
sider said  claim  upon  its  merits.  To  this  com- 
plaint the  defendant  filed  a  demurrer  f<MC  the 
reason  that  said  complaint  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  a  judgment  ren- 
dered In  favor  of  plaintiff.  From  this  Judg- 
ment the  defendant  appeals. 

After  the  adoption  of  the  constitution,  the 
legislature  enacted  a  special  statute,  found  in 
Laws  1897,  p.  46,  wherein  it  is  provided: 
"That  In  all  cases  since  the  first  day  of  Jan- 
uary, 1895,  in  which  any  county  of  the  ter- 
ritory of  Utah  or  of  this  state,  or  any  officer 
thereof,  has  received  advancements  of  money 
from  any  person  or  association  for  the  pur- 
pose of  defraying  expenses  incurred  in  the 
execution  of  the  laws  of  said  territory  or 
state,  and  the  money  so  received  was  actually 
used  for  such  purpose  by  the  county  or  of- 
ficer receiving  the  same,  the  advancements  of 
money  bo  made  are  hereby  declared  to  be  le- 
gal and  valid  claims  against  such  county  as  a 
county  of  this  state  in  favor  of  the  persona 
or  associations  paying  the  same,  and  the  same 
shall  be  paid  out  of  the  treasury  of  such  coun- 
ty in  the  manner  provided  by  law  for  the  pay- 
ment of  other  claims  of  said  county:  provided 
however,  that  all  such  claims  shall  be  pre- 
sented and  filed  with  the  connty  clerk  of  the 
county  made  liable  thereby  within  six  months 
after  this  act  takes  effect,  and  all  snch  claims 
not  presented  within  the  time  herein  pre- 
scribed shall  be  disallowed  by  the  board  of 
county  commissioners  of  the  county  wher^n 
the  claim  Is  filed.  And  provided  further  that 
no  such  claim  shall  be  paid  by  the  board  of 
county  commissioners  unless  they  find  that 
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said  money  bos  b«en  actually  advanced  and 
actually  used  for  the  good  and  benefit  of  said 
county."  The  able  co^ingel  for  appellant 
strentiously  Insist  that  the  above  statute  is 
nneon^itltutional,  and  in  conflict  with  section 
30,  art.  a,  of  the  constitution.  The  proviso 
added  to  section  30,  art.  6,  Const.,  reads  as 
follows:  "Provided  that  this  section  shall  not 
apply  to  claims  Incurred  by  public  ofBcers 
in  the  execution  of  the  laws  of  this  state." 
Without  this  provision,  section  30  would 
doubtless  bear  the  construction  placed  upon 
it  by  counsel  for  the  appellant  By  the  provi- 
sions of  the  constitution  and  laws  of  this  state, 
offenses  committed  prior  to  its  adoption  were 
continued,  and  could  be  prosecuted  to  judg- 
ment thereafter.  Xbe  claim  under  considera- 
tion was  incurred  by  public  officers  In  the 
execution  of  the  laws  of  the  state,  and  was 
not  a  legal  claim  against  the  county  until  the 
enactment  of  the  statute.  This  section  in  the 
constitution  in  no  way  limited  the  power  of 
the  legislature  to  authorize  the  payment  of  a 
Just  claim  so  created  against  a  county  with- 
out authority  of  law.  The  legislature  Is  not 
restricted  In  its  appr<q;)riatlon  of  public  money 
by  legislative  enactment  to  cases  where  a 
legal  demand  exists  against  the  county  or 
state.  It  may  appropriate  money  tor  any  pur^ 
pose  which  It  may  consider  as  calculated  to 
promote  public  good  and  protect  Its  honor, 
within  the  provisions  of  the  constitution.  It 
may  determine  when  the  Interest  and  honor 
of  the  government  or  municipality  Justify 
the  appropriation  of  money  in  cases  where  no 
legal  demand  exists  against  said  municipality 
or  state.  As  to  the  wisdom  or  expediency 
with  which  taxation  or  an  appropriation  is 
made,  the  legislature  is  the  sole  Judge.  The 
same  power  which  it  may  exercise  over  the 
revenues  of  a  state  It  may  exercise  over  the 
revenues  of  a  county  or  city  for  any  purpose 
connected  with  Its  present  or  past  conditions, 
not  repugnant  to  the  organic  law.  Therefore, 
when  the  legislature  enacted  the  statute  In 
question,  making  certain  advances  of  money 
to  a  county  or  county  officers  for  the  pur- 
pose of  defraying  the  expenses  of  executing 
the  laws  of  the  state,  for  which  the  county 
has  received  an  equivalent,  a  legal,  valid  claim 
against  the  county  on  compliance  with  the 
provisions  of  the  statute,  the  claim  becomes 
a  legal  charge,  and  should  be  paid,  although 
such  county  was  not  legally  bound  to  pay  and 
discharge  the  same  prior  to  the  enactment  of 
the  statute.  Where  a  moral  obligation  ex- 
ists, the  legislature  may  give  it  legal  effect 
There  Is  nothing  In  our  constitution  which 
conflicts  with  the  provisions  of  the  statute. 
In  the  case  of  the  Town  of  Guilford  v.  Board 
of  Sup'rs  of  Chenango  Co.,  13  N.  Y.  143,  the 
court  said:  "The  legislature  is  not  confined 
in  its  appropriation  of  the  public  moneys,  or 
of  the  sums  to  be  raised  by  taxation  in  favor 
of  individuals,  to  cases  in  which  a  legal  de- 
mand exists  against  the  state.  It  can  thus 
recognize  claims  founded  In  equity  and  Jus- 


tice, in  the  largest  sense  ot  these  terms,  or  in 
gratitude  or  charity.  Independent  of  express 
constitutional  restrictions.  It  can  malce  ap- 
propriations of  money  whenever  the  public 
well-being  requires  or  will  be  promoted  by  It; 
and  it  Is  the  Judge  of  what  is  for  the  public 
good,"  New  Orleans  v.  Clark,  95  U.  S.  614,  24 
Ij.  Ed.  521;  Town  of  (Juilford  v.  Cornell,  18 
Barb.  015;  Lycoming  v.  Union,  15  Pa.  !3t. 
166;  People  v.  Burr,  13  Cnl.  343;  Black, 
Const  Law,  g  135;  Cooley,  Const.  Llm.  p. 
466.  In  1  Dill.  Mun.  Corp.  (4th  Ed.)  §  75,  It 
is  said:  "It  is  competent  for  the  legidature 
to  compel  municipal  corporations  to  recognize 
and  pay  debts  or  claims  not  binding  in  strict 
law,  and  which  for  technical  reasons  cannot 
be  enforced  to  equity,  but  which,  nevertheless, 
are  Just  and  equitable  in  their  character,  and 
involve  a  moral  obligation."  It  appears  from 
the  pleadings  that  ail  the  essential  require- 
ments of  the  statute  creating  the  power  have 
been  complied  with,  although  it  must  be  con- 
ceded that  it  would  have  been  more  satisfac- 
tory had  the  money  advanced  been  paid  Into 
the  county  treasury,  and  thereafter  drawn 
therefrom  In  the  regular  manner,  for  the  pur- 
poses named. 

The  appellant  also  claims  that  the  re- 
spondent mistook  its  remedy  by  appeal;  that 
the  proper  remedy  was  by  mandamus.  Un- 
der the  statute  referred  to,  the  advances 
and  payments  made  to  the  county  attorney 
for  the  purposes  named  were  made  legal 
and  valid  claims  against  the  county.  With- 
out proper  consideration,  and  acting  upon 
the  supposition  that  the  statute  was  in- 
valid, the  county  commissioners  rejected 
the  whole  of  the  claim.  They  did  not  re- 
fuse to  consider  or  act  upon  the  claim,  but. 
on  the  contrary,  acted  upon  it,  and  reject- 
ed it  altogether.  The  case  of  State  y. 
Hart  67  Pac.  416.  19  Utah.  438,  Is  one  of 
the  cases  relied  upon  by  counsel  for  the  ap- 
pellant to  sustain  its  contention.  In  that 
case  the  trial  Judge  refused  to  act  and  com- 
pel or  Impanel  a  Jury  of  12  men  to  try  a 
case,  for  the  reason  that  such  act  would  be 
contrary  to  law,  and  this  court  held  that 
mandamus  was  the  proper  remedy  to  compel 
the  court  to  act  The  facts  in  that  case 
were  very  different  from  the  contention 
here.  In  this  case  the  court  did  act,  and 
rejected  the  claim.  If  the  commissioners 
had  refused  to  act  or  take  cognizance  of 
the  case  when  properly  brought  before  them, 
they  would  be  compelled  to  do  so  by  man- 
damus. Their  action  in  such  a  case  would 
not  be  the  exercise  of  a  discretion  or  quasi 
Judicial  duty,  Imposed  upon  them  by  law, 
but  a  refusal  to  take  cognizance  of  a  matter 
upon  which  the  law  required  them  to  act. 
But,  if  the  commissioners  acted  upon  the 
claim,  and  decided  against  Its  validity,  even 
if  they  were  induced  to  do  so  because  of 
their  belief  that  the  statute  was  unconsti- 
tutional, tlie  remedy  of  the  respondent  was 
not  by  mandamus,  but  by  appeal.    The  only 
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right  the  respondent  had  was  under  the  stat- 
ute which  provides  for  the  presenting  to, 
passing  upon,  and  allowance  of  such  claim 
by  the  county  commissioners,  before  it  can 
be  paid.  Under  such  circumstances,  If  a 
party  Is  aggrieved  by  the  action  of  the  com- 
missioners in  disallowing  his  claim,  his  only 
remedy  is  by  ajipeai.  Having  acted  upon 
the  claim  once,  and  disallowing  It,  the  board 
cannot  be  compelled  by  mandamus  to  act 
again.  In  Wood,  Mand.  p.  49,  It  is  said: 
"Mandamus  lies  to  compel  a  court  to  fulfill 
its  duties,  and  to  hear  and  adjudicate  upon 
a  matter  pending  before  it,  when  there  is 
no  reasonable  excuse  for  not  doing  so.  But 
when  the  court  or  body  have  entered  upon 
the  matter,  and  have  decided  it,  the  court 
will  not  compel  them  to  reconsider  the  mat- 
ter, or  rehear  it,  upon  the  ground  that  they 
have  come  to  a  wrong  conclusion.  In  such 
cases  the  party  must  pursue  his  remedy  by 
appeal  or  otherwise,  as  the  writ  of  man- 
damus cannot  be  used  to  Interfere  with  the 
discretion  of  a  conrt,  or  compel  them  to  act 
otherwise  than  according  to  their  own  Judg- 
ment in  a  matter  left  to  their  discretion." 
Crandall  v.  Amador  Co.,  20  Cal.  72;  High, 
Extr.  Rem.  §  328;  State  v.  Nemaha  Co.,  10 
Neb.  32,  4  N.  W.  373.  In  disallowing  the 
claim  the  board  exercised  a  judicial,  or  at 
least  a  quasi  judicial,  function;  and  when 
it  exercised  this  function  a  writ  of  manda- 
mus will  not  be  Issued  requiring  it  to  re- 
verse or  review  its  Judgment.  In  such  cases 
an  appeal  is  the  proper  remedy  for  the  de- 
feated party.  We  find  no  reversible  error 
in  the  record.  The  judgment  of  the  district 
court  Is  affirmed,  with  costs. 

BARTCH,  C.  J.,  concurs. 

BASKIN,  J.  (dissenting).  The  complaint 
contains  the  following  allegations:  "Plaln- 
tifT  further  alleges  that  on  the  7th  day  of 
September,  1807,  said  board  of  county  com- 
missioners, without  considering  or  investi- 
gating in  any  manner  the  facts  relating  to 
the  advancement  by  the  plaintiff  of  the 
money  aforesaid,  and  without  considering 
the  facts  relating  to  the  purposes  for  which 
said  money  had  been  advanced  and  used,  and 
whether  the  same  had  been  actually  used 
for  the  good  and  benefit  of  said  county  of 


Salt  Lake,  the  said  board  of  county  commis- 
sioners rejected  said  claim.  PlaintiGT  alleges 
upon  Information  and  belief  that  the  reason 
for  the  refusal  of  said  board  to  consider 
said  claim  was  the  belief  by  said  board  that 
they  had  no  legal  authority  to  consider  the 
said  claim  upon  its  merits."  These  allega- 
tions are  admitted  by  the  demurrer,  and  It 
appears  from  them  that  the  board  of  coun- 
ty commissioners  refused  to  pass  upon  the 
question  whether  the  money  claimed  by 
plaintiff  had  been  actually  advanced  and 
actually  used  for  the  good  and  benefit  of 
the  county  solely  on  the  ground  that  they 
had  no  legal  authority  to  consider  such 
claim  upon  its  merits.  Under  the  provisions 
of  the  second  proviso  of  the  act,  which  au- 
thorizes, upon  certain  conditions,  the  pay- 
ment of  advancements  of  money  for  the 
purpose  of  defraying  expenses  Incurred  In 
the  execution  of  the  laws  of  the  territory  or 
state,  when  the  same  was  used  for  that 
purpose,  it  was  the  duty  of  the  board  of 
couniy  commissioners  to  entertain  and  pass 
upon  the  question  whether  the  money  claim- 
ed by  plaintiff  was  advanced,  received,  and 
actually  used  for  the  purposes  mentioned. 
Said  provision  is  as  follows:  "Provided  fur- 
ther that  no  such  claims  shall  be  paid  by 
the  board  of  county  commissioners  imless 
they  find  that  said  money  has  been  actually 
advanced  and  actually  used  for  the  good  and 
benefit  of  said  county."  Laws  1807,  c.  30.  A 
finding  of  the  board  of  county  commission- 
ers, as  required  by  said  proviso,  that  said 
money  had  been  actually  advanced  and  ac- 
tually used  for  the  good  and  benefit  of  the 
county,  was  a  condition  precedent  to  the 
right  of  recovery  by  plaintiff;  and,  as  the 
complaint  alleges  that  this  was  not  done,  it 
stated  no  cause  of  action.  The  only  rem- 
edy open  to  the  plaintift  is  by  mandamus  to 
compel  the  board  of  county  commissioners  to 
perform  the  duty  imposed  by  said  proviso; 
and  if,  when  they  pass  upon  the  question, 
they  should  find  that  said  money  was '  not 
expended  as  required  by  said  act,  the  plain- 
tift  would  not  be  entitled  to  recover.  They 
had  no  right  to  refuse  to  consider  the  claim 
of  plaintiff  on  the  ground  of  a  lack  of  legal 
authority,  for  It  was  their  mandatory  duty  to 
do  so.  The  demurrer  should  have  been  sus- 
tained. 
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WIBDBRRBCHT  T.  FEX>PLB. 
<Snpreme  Court  of  Colorado.     Jane  4^  1900.) 

ABSTRACT  AND  BRIBF— 711(1)  OF  FILINO— RULI 
or  COmtT  —  APPLICATION    FOR    BXTBN- 
SION— WRIT  OF  ERROR— DISMISSAL. 
Where  plaintiff  in  error  fails  to  file   his 
abstract  and  brief  within  the  time  prescribed 
b7  the  rules  of  the  supreme  court,  his  applica- 
tion for  an  extension  of  time  in  which  to  make 
•Dch  filing  must  be  presented  within  the  time 
■o  fixed,  and  where  made  after  that  period  it 
will  be  denied,  and  hia  writ  of  error  dismiss- 
ed. 

Error  to  district  court  Arapahoe  county. 

Henry  B.  Wlederrecht  -was  convicted  of  ft 
crime,  and  be  brings  error.    DismiSBed. 

Ward  &  Ward  and  John  A.  Deweese,  tor 
plaintiff  in  error.  David  M.  Campbell,  Atty. 
Gen.,  Calvin  B.  Iteed,  Asst  Atty.  Oen.,  and 
Dan  B.  Carey,  Asst  Atty.  Gen.,  for  the  Peo- 
ple. 

PER  CURIAM.  The  abstract  and  plaintiff 
In  error's  brief  were  not  filed  within  the  time 
prescribed  by  our  rules.  After  the  expiration 
of  the  time  thereby  limited,  plaintiff  In  error 
applied  for  an  extension.  The  application 
comes  too  late.  Where  a  party,  either  in  a 
dvll  or  criminal  cause,  desires  an  extension 
of  time  for  the  doing  of  an  act  which  our 
rules  prescribe  shall  be  done  within  a  speci- 
fied time,  the  application  for  such  extension 
must  be  made  within  the  time  so  fixed,  and 
not  afterwards.  The  writ  of  error  should 
therefore  be  dismissed  for  want  of  prosecn- 
tion,  and  it  is  so  ordered.  Writ  of  error  dis- 
missed. 


(27  Colo.  380) 

EICKHOPP  T.   EICKHOFF. 

(Supreme  Court  of  Colorado.     June  4,  1900.) 

ALIMONY— JUDGMENT— SUPREME    COURT  —  JtJ- 

RISDICTIO.N— AMOUNT— WRIT 

OF  ERROR— TIME. 

1.  Acts  1S93,  p.  241,  f  11,  provides  that  a 
party  against  wnom  a  decree  of  divorce  has 
been  granted  may  have  it  reviewed  by  the  su- 
prt-me  c<init  on  a  writ  of  error.  Mills'  Ann. 
Code,  f  4{)Ga,  limits  the  jurisdiction  of  the  su- 
pi*eme  court  to  cases  involving  more  than  $2,- 
500.  Held,  that  the  supreme  court  would  enter- 
tain error  from  a  judgment  for  alimony  render- 
ed in  a  divorce  case,  though  the  amount  of  the 
judgment  was  under  $2,500,  and  though  no  de- 
«ree  of  divorce  hail  been  rendered. 

2.  Acts  18<J3.  p.  237,  {  2,  authorizes  the  same 
practice  in  divorce  cases  as  in  other  civil  ac- 
tions, except  as  otherwi.se  provided  in  the  act 
<page  241,  f  11),  and  limits  the  time  of  suing 
out  writs  of  error  in  the  supreme  court  to  re- 
Tiew  a  divorce  decree  to  six  months.  Mills' 
Ann.  Code,  i  401,  provides  that  writs  of  error 
may  be  sued  out  in  the  supreme  court  within 
three  years  from  the  date  of  the  judgment 
complained  of.  Beld,  that  the  supreme  court 
would  entertain  error  from  a  judgment  for  ali- 
mony, though  the  writ  was  not  sued  out  until 
more  than  six  months  from  the  rendition  of  the 
Judgment,  no  decree  of  divorce  having  been 
tendered  in  the  case. 

Error  to  district  court,  Arapahoe  county. 

Suit  by  Elizabeth  B.  EickhoS  against 
Charles  A.  Elckboff.  From  a  Judgment  for 
alimony  In  favor  of  plaintiff,  defendant 
61  P.— IS 


brlnga  error.    PlalntUft  motfaw  to  dlnnias 
writ  of  Mrror  denied. 

Action  by  defendant  in  error  as  plaintiff 
In  the  court  below  against  plaintiff  in  error 
as  defendant  for  divorce.  As  an  incident  to 
the  main  relief  sought,  she  prayed  for  ali- 
mony pendente  lite,  suit  money,  and  attor- 
ney's fees.  From  a  Judgment  for  these 
items  defendant  brings  the  case  here  for 
review  on  error.  No  decree  for  divorce  has 
been  rendered  In  the  case.  The  Judgment 
against  plaintiff  In  error  Is  for  less  than  $2,- 
600,  exclusive  of  costs.  His  writ  of  error 
was  sued  out  more  than  six  months  after 
the  rendition  of  the  Judgment  of  which  be 
complains,  but  within  three  years  from  that 
date.  The  act  regulating  proceedings  for 
divorce  and  alimony,  and  providing  for  a 
system  of  practice  and  procedure  in  such 
cases,  provides  that  a  party  against  whom 
a  decree  of  divorce  has  been  granted  may 
have  the  same  reviewed  by  this  court  on 
error,  if  the  writ  Is  sued  out  witbin  six 
months  from  the  date  of  such  decree.  Page 
241,  f  11,  Acts  1893;  section  1507b,  3  Mills' 
Ann.  St  The  act  also  provides  that  the  same 
practice  and  proceedings  sliull  be  bad  in 
divorce  cases  as  are  usually  bad  In  other 
civil  actions,  in  accordance  with  the  require- 
ments of  the  Civil  Code,  except  as  expressly 
modified  or  provided  in  tbe  act  (page  237,  i 
2,  Laws  1893;  section  1503,  3  Mills'  Ann. 
St.).  Writs  of  error  may  be  sued  out  of  this 
court  within  three  years  from  the  rendition 
of  the  Judgment  complained  of  (section  401, 
Mills'  Ann.  Code),  which  Is  final  (section 
406,  Id.),  except  as  modified  by  section  40Ca, 
Id.,  which,  so  far  as  tbe  questions  Involved 
in  this  case  are  concerned,  only  lie  to  re- 
view Judgments  exceeding  $2,500^  exclusive 
of  costs.  Defendant  in  error  moves  to  dis- 
miss upon  two  grounds:  (1)  The  Judgment 
is  not  sufficient  in  amount  to  give  this  court 
Jurisdiction;  (2)  the  writ  of  error  was  sued 
out  more  than  six  months  after  the  rendi- 
tion of  the  Judgment  by  the  district  court 

E.  A.  Ballard,  H.  B.  Johnson,  and  Ralph 
W.  Smith,  for  plaintiff  In  error.  Thomas  W. 
Lipscomb,  for  defendant  In  error. 

GABBBRT,  J.  (after  stating  the  facts). 
The  first  proposition  advanced  by  counsel  for 
defendant  in  error  In  support  of  tbe  motion 
to  dismiss  has  been  decided  adversely  to  his 
contention  by  this  court  at  the  last  term.  In 
the  case  of  Mercer  v.  Mercer  (Colo.  Sup.)  60 
Pac.  349,  wherein  it  was  held  that  under  tbe 
act  of  1893,  providing  a  system  of  practice 
and  procedure  In  relation  to  divorce  and  ali- 
mony, writs  of  error  from  Judgments  In  such 
cases  could  only  be  sued  out  from  this  court 
and  that  the  amount  for  which  Judgment  tot 
alimony  may  have  been  rendered  was  imma- 
terial. The  reason  for  this  ruling  Is,  as  stat- 
ed In  Mercer  v.  Mercer,  supra:  "The  order 
or  Judgment  for  alimony  grows  oui  sf  the 
BuUn  case,  and  la  Inseparable  from  it;  and. 
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the  cases  are  full  to  the  point  that,  where  an 
appellate  court  has  Jurisdiction  of  the  main 
action,  it  also  has  Jurisdiction  of  all  Inci- 
dents attaching  to  that  action."  All  Inci- 
dents must  go  where  the  issue  which  gives 
character  to  the  case  indicates  that  it  be- 
longs; for  a  cause  cannot  be  dissect eil  into 
parts,  one  part  going  to  one  appellate  court, 
and  another  to  another.  Elckhoff  v.  Elck- 
hoff  (Colo.  App.)  50  Pac.  411;  Mercer  t.  Mer- 
cer (Colo.  App.)  57  Pac.  750.  Any  other  rule 
would  tend  to  bring  about  unseemly  con- 
flicts between  appellate  courts.  An  incident 
to  the  main  action  for  dlTorce  might  be  tak- 
en to  one  court  for  review,  and  its  decision 
on  the  questions  thus  presented  might  be  en- 
tirely contrary  to  the  decision  of  the  court 
which  ultimately  determined  the  primary 
and  principal  issues  in  the  action.  ElckhofC 
V.  Elckhoff,  supra. 

The  law  is  clear  that  a  writ  of  error  for 
the  purpose  of  reviewing  a  decree  of  divorce 
cannot  be  sued  out  after  the  lapse  of  six 
months  from  the  date  of  such  decree.  It 
may  also  be  true  that  a  Judgment  for  alimony 
caanot  be  reviewed  ui>on  writ  of  error  sued 
out  later  than  six  months  after  the  rendition 
of  the  decree  of  divorce,  in  connection  there- 
with, for  the  reason  that  the  Judgment  for 
alimony  could  not  be  reviewed  without  also 
reviewing  the  decree  for  divorce;  but  we  are 
not  concerned  with  that  question  here,  be- 
cause no  decree  of  divorce  has  been  entered. 
The  question,  then,  presented  is,  does  the 
six-months  limitation  apply  to  incidental 
Judgments  entered  In  divorce  proceedings 
where  no  decree  of  divorce  has  been  ren- 
dered? The  section  in  which  the  six-months 
limitation  is  found  does  not  so  provide,  for 
that  relates  to  decrees  of  divorce  only.  Ex- 
cept as  expressly  modified  or  provided  in  the 
divorce  act,  "like  process,  practice  and  pro- 
ceedings shall  be  had  in  such  cases  as  are 
usually  had  in  other  civil  cases,  and  In  ac- 
cordance with  the  requirements  of  the  Code 
of  Civil  Proce<lure."  Laws  1893,  p.  237,  S  2. 
This  provision  certainly  contemplates  that 
any  Judgment,  other  than  a  decree  for  di- 
vorce, rendered  in  an  action  of  that  charac- 
ter which  is  final,  and  therefore,  by  virtue 
of  our  Code,  reviewable  on  error,  may  be  so 
reviewed,  except  as  otherwise  provided  or 
dechired  by  the  act  Itself.  The  only  modifica- 
tion and  provision  on  this  subject  is  the  lim- 
itation above  noted,  but  that  only  applies  to 
a  divorce  decree,  or  perhaps,  as  suggested, 
to  Incidental  Judgments  in  the  action,  when 
such  a  decree  Is  rendered  in  the  same  case. 
So  that  this  limitation,  in  the  absence  of  a 
decree  for  divorce,  is  in  no  manner  applica- 
ble to  a  Judgment  for  alimony.  Such  a  Judg- 
ment, when  unaffected  by  a  decree  of  di- 
vorce, would  be  governed  by  the  provisions 
of  the  Code  relative  to  writs  of  error,  by  vir- 
tue of  section  2  of  the  divorce  act.  The  writ 
of  error  having  been  sue<l  out  within  three 
years  from  the  date  of  the  Judgment  com- 
plain "td  of,  and  no  decree  of  divorce  having 


been  entered  in  the  case,  the  motion  to  dlSr 
miss  must  be  denied;  and  It  Is  so  ordered. 
Motion  denied. 


FIRST  XAT.  BANK  OF  DENVER  v.  BOARD 

OF  COM'RS  OF  MONTROSE  OOUNTT. 

(Supreme  Court  of  Colorado.    May  7,  1900.) 

APPEAIy-JURISDICTION-MOTION  TO  DISMISS- 
ABSENCE  OP  BRIEF— DENIAL  WITH- 
OUT PREJUDICE. 

Where  a  motion  is  made  to  dismiss  an  ap- 
peal because  the  coni't  is  without  jarisdiction, 
and  no  brief  or  argnmont  of  any  kind  is  filed 
or  made,  except  that  on  the  motion  is  written, 
"See  fuiio  57-58,  page  16.  AbHtract,  as  to  what 
is  involved  in  this  case,"  the  motion  will  be 
denied  without  prejudice. 

Appeal  from  district  court,  Montrose  coun- 
ty. 

Action  between  the  First  National  Bank 
of  Denver  and  the  board  of  county  commis- 
sioners of  Montrose  county.  From  a  Judg- 
ment in  favor  of  the  board,  the  bank  appeals. 
The  board  moves  to  dismiss  the  appeal.  Mo- 
tion denied,  without  prejudice. 

F.  D.  Catlln  and  Chas.  J.  Hughes,  Jr.,  for 
appellant.    John  Gray,  for  appellee. 

PER  CURIAM.  Appellee  moves  to  dis- 
miss this  appeal  for  the  reason  that  this  court 
Is  without  Jurisdiction  "because  the  matter  In 
controversy  does  not  relate  to  a  franchise  or 
freehold,  nor  the  construction  of  a  provision 
of  the  constitution  of  the  state  or  the  United 
States,  as  will  appear  from  the  record  and 
abstract  filed  herein."  No  brief  or  memo- 
randum of  any  kind  is  filed  In  support  of  this 
motion,  except  on  the  motion  appears  the  fol- 
lowing: "See  folio  57-58,  page  15,  Abstract, 
as  to  what  Is  involved  in  this  case."  In  the 
absence  of  any  brief  or  argument  whatever 
In  support  of  the  motion,  we  will  not  under- 
take to  determine  In  limine  a  motion  to  dis- 
miss an  appeal  for  want  of  Jurisdiction.  Be- 
fore determining  such  a  motion,  we  must  be 
advised  by  couns^  presenting  It  as  to  what 
questions,  according  to  their  views,  are  In- 
volved in  the  appeal  sought  to  be  dismissed. 
Lochbrunner  v.  Sherman  (Colo.  Sup.)  56  Pac. 
575.  Until  so  advised,  we  are  unable  to  say 
whether  any  itoint  relied  upon  in  support  of 
the  motion  is  well  taken  or  not  Motion  de- 
nied, without  prejudice. 


PEOPLE  ex  rel.  DYETT  v.  McMURRAY 
et  al. 

(Supreme  Court  of  Colorado.    March  19,  lOOff.) 

MUNICIPAL    COUPORATION'S— CITY    COUNCIL- 
STREET-RAILWAY   TRACKS— REMOV- 
AL—MANDAMUS. 
LnwH  ]S!i:{.  c.  78.  §  20,  ci.  37,  provides  that 
the  city   conneil  of   Denver  shall   have  power 
to  compel  the  ronioval  of  ail  obstructions  from 
tiie  .streets,  and  clause  +t  authorizes  the  coun- 
cil  to   roguiate  tlie   iu}-inK  of  railwa.v   tracks 
and    the    oi>erntion    of    railways    in    the    city 
streets.     A   railway   company    constructed    a 
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track  along  a  dtjr  street  withont  authority,  and 
an  abutting  lot  owner  brought  mandamus 
aKainist  the  city  council  to  compel  it  to  order 
the  removal  of  the  track.  Held  that,  since  the 
power  of  the  council  to  remove  the  track  was 
discretionary,  mandamus  wonld  not  lie  to  com- 
pel it  to  act. 

Appeai  from  district  court,  Arapahoe  coun- 
ty. 

Mandamus  by  the  people,  on  relation  of 
Harriette  H.  Dyett,  against  Thomas  S.  Mc- 
Murray  and  others,  councilmen  of  the  city  of 
Denver,  to  compel  them  to  order  the  removal 
of  street-railway  tracks.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

On  February  3,  1898,  relator  filed  her  peti- 
tion In  the  district  court  of  Arapahoe  county 
for  a  writ  of  mandamus  to  compel  the  mayor 
and  city  council  to  take  such  action  as  might 
be  necessary  to  accomplish  the  removal  of  a 
certain  railroad  track  constructed  in  and  along 
Wewatta  street.  In  the  city  of  Denver,  and 
to  compel  the  board  of  public  works  and  com- 
missioner of  highways  to  co-operate  with 
them  In  such  action  as  they  might  take  for 
that  purpose.  The  relator  Is,  and  for  two 
years  prior  to  the  filing  of  her  petition  has 
been,  the  owner  of  the  northwesterly  half  of 
lot  7,  block  36,  West  Denver,  which  abuts  on 
the  southeasterly  line  of  Wewatta  street  for 
a  distance  of  132.5  feet.  The  material  facts 
as  set  forth  in  the  petition  are,  in  brief,  as 
follows:  On  August  15,  1881.  the  city  council 
of  Denver  passed  an  ordinance  granting  a 
right  of  way  to  the  Denver  &  New  Orleans 
Railway  Company  to  construct,  maintain,  and 
operate  a  single  or  double  track  railroad,  with 
the  necessary  depots,  shops,  etc.,  along  and 
across  certain  streets,— among  others,  "from 
Its  track  in  Third  and  Wewotta  street  on  and 
along  said  Wewatta  street  to  the  west  bank 
of  Cherry  a-eek;  provided,  that  no  more  than 
one-third  of  the  street  should  be  occupied  at 
any  one  point."  That  they  might  allow  other 
railroad  companies  to  run  upon  its  tracks  up- 
on such  terms  as  were  agreed  upon  between 
the  companies.  In  pursuance  of  the  authority 
80  conferred,  the  Denver  &  New  Orleans 
Railway  Company  constructed  two  tracks  In 
Wewatta  street  In  front  of  the  premises  now 
owned  by  philntiff,  and  in  doing  so  occupied 
fully  one-third  of  the  street.  Afterwards,  in 
1887.  the  Denver,  Texas  &  Gulf  Railway 
Company  succeeded  to  tlie  rights  of  the  Den- 
ver &  New  Orleans  Railway  Company,  and 
entered  into  a  contract  with  the  Denver  & 
Santa  F6  Railway  Company,  a  leased  line  of 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company,  by  virtue  of  which  the  last-named 
company  has  claimed  and  assiuued  the  right 
to  use,  maintain,  and  operate  for  general 
railroad  purposes  Its  railroad,  and  to  run  its 
locomotU'es  and  cars  along  said  street,  be- 
tween the  points  aforesaid,  and  over  said 
track  so  placed  thereon  by  said  Denver  & 
New  Orleans  Knilway  Connjanj-.  In  the  fall 
of  1887  the  Denver  &  Santa  F«i  Railway  Com- 


pany, witboot  authority  or  license  from  the 
dty,  and  without  the  leave  or  consent  of  any 
of  the  owners  of  property  abutting  on  that 
portion  of  Wewatta  street,  constructed  there- 
mi,  between  Fifth  and  Eleventh  streets,  about 
19%  feet  (from  center  to  center  of  tracks) 
southeasterly  from  and  parallel  to  the  south- 
eastorly  of  said  two  tracks  placed  there  by 
said  Denver  &  New  Orleans  Railway  Com- 
pany, and  at  a  distance  varying  from  29.55 
feet  near  Seventh  street  to  a  distance  of  27.- 
85  feet  opposite  petitioner's  lot  from  the 
northwesterly  lot  lines  between  said  points  to 
the  center  of  said  track,  a  standard-gauge 
railway  track,  which  the  Denver  &  Santa  F6 
Railway  Company,  and,  by  its  authority,  the 
Atcliison,  Topeka  &  Santa  Fd  Railway  Com- 
pany, have  ever  since  possessed  and  occupied 
in  constant  use  for  general  railroad  purposes, 
running  its  locomotives,  cars,  and  trains  over 
the  same,  and  using  it  as  its  "main  track"; 
thereby  so  obstructing  the  said  street  as  to 
render  the  track  and  the  use  th&reot  a  pub- 
lic and  private  nuisance.  That  the  city  au- 
thorities, although  petitioned  so  to  do  by  re- 
lator, not  only  refused  to  abate  the  same, 
but  were  about  to  adopt  an  ordinance  which 
had  been  agreed  upon  between  them  and  the 
railway  company,  by  which  the  latter  is  to 
surrender  its  "Denver  Cirde"  franchise,  and 
convey  certain  lands  to  the  city,  in  considera- 
tion that  the  city  is  to  recognize  and  confirm 
the  right  of  the  company  to  maintain  and 
operate  the  track  complained  of  Into  the 
Union  Depot  Incidental  to  the  ultimate  re- 
lief asked,  relator  seeks  to  enjoin  the  city 
authorities  from  adopting  such  ordinance. 
From  the  judgment  of  the  court  below  dis- 
missing the  action,  relator  prosecutes  this 
appeai. 

Charles  H.  Dyett,  George  L.  Hodges,  and 
Thos.  H.  Hardeastle,  for  appellant.  J.  M. 
Bills  and  Chas.  E.  Gast,  for  appellees. 

GODDARD,  J.  (after  stating  the  facts). 
The  controlling  question  presented  is  wheth- 
er or  not  mandamus  is  the  appropriate  reme- 
dy, or  can  be  invoked  to  obtain  the  relief 
sought.  Counsel  for  appellant  strenuously 
Insist  that  it  Is,  since  the  city  council,  by 
clause  37,  t  20,  of  the  city  charter  (Sess. 
Laws  1893,  c.  78),  Is  clothed  with  the  power 
to  provide  for  the  removal  of  all  obstructions 
from,  and  to  prevent  all  encroachments  up- 
on, the  streets  within  the  city;  that  the 
I)ower,  being  granted  for  the  public  benefit, 
is  not  discretionary,  and  Its  exercise  becomes 
a  duty  which  the  city  is  bound  to  perform. 
In  support  of  their  position  they  rely  upon 
Borough  of  Unlontown  v.  Com.,  34  Pa.  St. 
293;  Trustees  v.  Kinner,  13  Buali,  334;  Peo- 
ple V.  Mayor,  etc.,  of  Bloomiugton,  63  HI. 
207:  Village  of  Glencoe  v.  People,  78  111.  383; 
Bi-okaw  v.  Commissioners,  130  111.  48a,  22  N. 
E.  500.  From  an  examination  of  these  cases 
it  will  be  seen  tliat  the  duty  there  enforced 
was  that  of  repairing  the  streets,  or  of  re- 
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moving  a  character  of  obstructions  that  th*  i 
city  council,  under  no  circumstances,  could 
authorize  or  permit.  In  these  respects  the 
facts  In  those  cases  were  essentially  differ- 
ent from  those  lu  the  case  at  bar.  By  clause 
44  of  the  section  of  the  charter  above  re- 
ferred to,  the  city  council  Is  authorized  "to 
permit  and  regulate  the  running  of  railway 
cars  propelled  by  steam,  cable,  electricity  or 
other  motive  power,  the  laying  down  of 
tracks  for  the  same;  •  •  •  and  to  com- 
pel them  to  remove  their  tracks  so  as  to 
avoid  unnecessary  interference  with  the  use 
of  the  streets  by  the  public  or  by  the  own- 
ers of  the  abutting  property."  This  court 
in  several  cases  has  recognized  and  affirm- 
ed such  right.  City  of  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  C;  Railroad  Co.  v.  Nestor, 
iO  Colo.  403,  15  Pac.  714;  Railroad  Co.  v. 
Domke,  11  Colo.  247,  17  Pac.  777;  Railway 
Co.  V.  Barsaloux,  15  Colo.  290,  25  Pac.  165. 
It  Is  therefore  clearly  within  the  province  of 
the  city  council.  In  the  exercise  of  such  pow- 
er, to  determine  whether  a  railway  track 
which  has  been  laid  in  a  street  without  au- 
thority shall  be  i)ermitted  to  remain,  or  the 
necessary  steps  be  taken  to  remove  It.  Their 
action  in  this  resi>ert  must  necessarily  be 
governed  by  the  circumstances  of  the  par- 
ticular case,  and  Involves  the  exercise  of  dis- 
cretion and  judgment,  and  is,  therefore,  not 
subject  to  the  control  of  the  courts  by  man- 
damus. Counsel,  however,  contend  that, 
even  conceding  that  the  city  council  has  the 
power,  under  the  charter,  to  give  license  by 
ordinance  for  the  locating  of  the  track  In 
question  where  it  Is  In  Wewatta  street,  that, 
not  having  granted  such  license,  the  occupa- 
tion is,  therefore,  "without  authority  of 
law,"  and  is  an  "obstruction,"  which  it  hai: 
been  the  duty  of  the  city  authorities  for  the 
past  10  years  to  abate;  and  that  the  status 
of  the  obstruction  must  be  considered  with 
respect  to  the  time  when  the  performance  of 
the  duty  of  the  city  ofliclals  to  remove  and 
abate  the  same  was  Invoked  on  behalf  of  the 
public;  and  that  duty  must  be  performed  in 
respect  to  that  status,  whatever  the  city  au- 
thorities might  see  lit  to  do  within  the  scope 
of  any  lawful  powers  vested  in  them  there- 
after. To  this  we  cannot  agree.  At  the  time 
this  remedy  was  invoked  the  autliorlties  had 
taken  steps  to  confer  upon  the  railway  com- 
pany the  right  to  use  and  operate  the  track 
as  located,  and  were  about  to  adopt  an  ordi- 
nance for  that  purpose.  It  would,  therefore, 
be  an  idle  ceremony  for  the  court  to  adopt 
the  suggestion  of  counsel,  and  compel  them 
to  remove  the  track,  even  If  It  had  the  pow- 
er so  to  do,  when  they  might  immediately. 
In  the  exercise  of  their  conceded  authority, 
permit  the  company  to  replace  it  We  are 
therefore  clearly  of  the  opinion  that  in  the 
circumstances  of  this  case  the  relator  is  not 
entitled  to  the  remedy  asked,  and  that  the 
court  below  properly  dismissed  the  action. 
Its  Judgment  is  accordingly  affirmed.  Af- 
firmed. 


On  Petition  for  Rehearing. 

(May  21,  1900.) 

PER  CURIAM.  In  support  of  the  potltioa 
for  rehearing  It  is  urge<l  that  the  particular 
facts  in  the  petition  for  mandamus  upoa 
which  petitioner  relies  for  relief,  namely, 
that  the  track  In  question  destroys  all  accesa 
to  the  property  abutting  on  Wewatta  street, 
have  been  overlooked.  We  fully  understood 
and  considered  the  averments  of  the  petition 
in  this  respect.  As  stated  In  the  opinion,  the 
controlling  question  is  whether  or  not  man- 
damus Is  the  appropriate  remedy  or  can  be- 
Invoked  to  obtain  the  relief  sought.  The 
contention  of  counsel  for  appellant  is  that 
the  city  authorities  may  \)e  compelled  by 
mandamus  proceedings  to  remove  obstruc- 
tions which  virtually  close  the  street  as  a 
public  thoroughfare.  In  an  appropriate  ac- 
tion against  the  proper  parties  the  question 
of  the  power  of  the  municipal  authorities  to 
permit  the  obstruction  complained  of  could 
undoubtedly  be  determined,  but  it  cannot  la 
this  proceeding.  The  city  has  the  authority 
to  permit  a  street  to  be  occupied  by  railroad 
tracks.  This  involves  the  exercise  of  discre- 
tion and  Judgment  on  the  part  of  its  proper 
ofliclals.  It  is  authorized  to  compel  the  re- 
moval of  tracks  which  unnecessarily  inter- 
fere with  the  use  of  a  street  by  the  public 
or  by  the  owners  of  abutting  property.  The 
degree  of  oljstructlon,  however,  canwed  by 
such  occtipatlon,  does  not  change  the  rule 
that  the  exercise  of  discretion  on  the  part  of 
municipal  officials  cannot  be  Interfered  with 
by  mandamus;  otherwise,  in  every  case 
where  a  track  was  laid  upon  a  street,  the 
qiiestion  whetiicr  or  not  It  resiilted  in  unnec- 
essary Interference  with  its  use  would  be- 
come the  subject  of  inquiry  through  manda- 
mus. This  would  result  in  transferring  the 
government  of  municipalities  to  the  Judicia- 
ry, when,  under  the  law,  it  ia  vested  in  the 
municipal  officials.  Petition  for  rehearing 
denied. 


BERODAHL  et  al.  v.  PEOPLEl 
(Supreme  Court  of  Colorado.     April  9,   100O.> 

CRIVINAL  LuVW  —  INFORMATIONS  —  VERIFICA- 
TION—PERSONAL KNOWLEDGE}— CONSOLIDA- 
TION—MOTION  TO  QUASH— STIPULATION— ER- 
RONEOUS INSTRUCTIONS— BILL  OP  EXCEP- 
TIONS—VE3RDICT— CONSTRUCTION— BVIDENCB 
— LARCENY- SUFFICIENCY. 

1. 1  Mills'  Ann.  St.  S  1452,  provides  that 
where  several  charges  exist  agamst  a  person 
for  one  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  olTenBes,  and  two  or 
more  indictments  are  found  in  such  cases,  the 
court  may  order  them  consolidated.  Defend- 
ants were  charKcd,  in  two  counts,  under  2  Mills' 
Ann.  St.  §  3234,  (a)  with  breaking  ore  from 
certain  mines,  with  intent  to  steal,  and  (b) 
with  removing  the  same  ore  from  the  same 
premises,  with  intent  to  defraud;  and  by  a 
8ub.sequent  information  under  3  Mills'  Ann.  St. 
§  1230,  and  1  Mills'  Ann.  St.  §  1232.  (a)  with 
the  larceny  of  |500  worth  of  ore,  and  (b)  with 
buying  and  receiving  it  from  some  unknown 
thief,  knowing  it  to  have  been  stolen.  The  sub- 
ject-matter in  each  of  the  counts  of  the  re- 
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•pectiw  indictments  was  tiM  same,  tlie  ore 
was  identical,  and  the  time  and  place  of  the 
crime  in  each  case  were  the  same.  EM,  that 
the  two  Informations  were  properly  consoli- 
dated. ,    ,     , 

2.  Where  a  transcript  on  appeal  in  a  criminal 
case  contains  what  purports  to  be  a  motion  to 
quash  the  information,  but  fails  to  show  that 
U>e  decision  of  the  trial  conrt  overruling  the 
samp  had  been  preserved  hj  a  bill  of  excep- 
tions, the  mling  cannot  be  reviewed. 

3.  Const,  art.  2,  g  7,  provides  that  no  war- 
rant to  seize  any  person  shall  issue  unless  prob- 
able cause  therefor  is  made  to  appear  by  oath 
reduced  to  writing.  3  Mills'  Ann.  St.  {  1432h, 
provides  tliat,  where  a  defendant  has  not  had 
or  waived  a  preliminary  examination,  the  In- 
formation shall  be  accompanied  by  an  affidavit 
of  some  credible  person  verifying  the  informa- 
tion on  the  personal  knowledge  of  afiiant  that 
the  offense  was  committed.  A  defendant  filed 
a  motion  to  quash  the  information  for  the  rea- 
son that  the  person  making  the  affidavit  had 
no  personal  knowledge  of  the  matters  stated  in 
the  information.  The  motion  was  overruled, 
but  the  ruling  was  not  preserved  by  a  bill  of 
exceptions.  The  defendant  and  district  attor- 
ney stipulated  that  defendant  had  no  prelimi- 
nary examination,  and  that  no  affidavits  sup- 
I>orting  the  information  were  filed,  except  the 
one  referred  to.  Held,  that  as  the  motion  to 
quash  was  no  part  of  the  record,  and  the  stip- 
ulation was  insufficient  to  preserve  the  excep- 
tion, defendant  would  be  deemed  to  have  waiv- 
ed the  error,  and  no  review  can  be  had  thereon. 

4.  The  fact  that  the  testimony  disclosed  that 
the  party  who  verified  an  information  did  not 
have  personal  knowledge  of  the  guilt  of  the  ac- 
cused did  not  impair  its  sufficiency,  since  its 
statements  cannot  be  attacked  by  extraneous 
evidence. 

5.  Errors  in  the  giving  of  instructions  on  the 
behalf  of  the  state  in  a  criminal  case,  and  in  re- 
fusing to  give  those  requested  by  the  accused, 
must  be  preserved  by  a  bill  of  exceptions,  or 
no  review  can  be  bad  thereof. 

6.  An  information  in  two  counts  charged 
two  persons  in  the  first  count  with  the  larceny 
of  ^00  worth  of  ore,  and  In  the  second  count 
with  buying  and  receiving  it  from  some  un- 
known thief,  knowing  it  to  have  been  stolen. 
The  jury  returned  a  verdict  in  the  following 
form:  "We,  the  jury  in  the  above-entitled 
cause,  do  find  the  defendants  guilty  as  charged 
in  Information;  •  •  •  and  we  further  find 
the  value  of  the  ore  taken  to  be  $31U.6li." 
Betd,  that  by  fair  intendment  the  verdict  had 
reference  to  the  first  count  only,  and  was  not 
▼old  for  indefiniteness. 

7.  In  a  prosecution  for  the  larceny  of  ore.  the 
defendants  were  employed  on  the  property  from 
which  the  ore  was  stolen,  and  on  the  particular 
mines  producing  ore  of  the  character  found  in 
their  possession,  which  was  identified  as  com- 
ing therefrom.  They  were  found  with  it  in 
their  possession  at  a  time  and  place  and  under 
circumstances  which  fully  indicated  that  they 
bad  not  come  by  it  honestly,  and  they  acted 
in  concert.  They  offered  no  explanation  of  how 
they  obtained  the  ore.  Beld  sufficient  to  sus- 
tain a  verdict  of  guilty. 

Error  to  district  court,  San  Mt^el  county. 

Prosecution  for  larceny  by  the  people  of 
tbe  state  of  Oolorado  against  Nils  Bergdahl 
and  Chariea  Anderson.  From  a  Judgment  of 
conviction,  defendants  bring  error.  Affirmed. 

H.  B.  O'Reilly,  for  plaintiffs  in  error.  D. 
M.  Campbell,  Atty.  Oen.,  Oalvin  E.  Reed,  D. 
B.  Carey,  M.  B.  Oerry,  and  H.  M.  Hogg,  tor 
die  People. 

6ABBERT,  7.  By  Information  filed  In  the 
eonrt  below,  plaintiffs  In  error  were  jointly 


charged,  in  two  cotmts,  (1)  with  breaking  ors 
from  certain  mines,  with  intent  to  steal; 
and  (2>  with  remoTlng  ore  from  tbe  same 
premises,  with  Intent  to  defraud.  Tbe  In- 
formation in  this  case  was  based  upon  tbe 
provisions  of  section  3234,  2  Mills'  Ann.  St, 
which  in  terms  provides  that  if  any  employfi 
shall  break  and  sever,  with  Intent  to  steal, 
or  shall  take,  remove,  or  conceal  the  ore 
from  any  mine,  with  intent  to  defraud  the 
owner  of  such  mine,  such  offender  shall  be 
deemed  guilty  of  felony,  and  on  conviction 
•hall  be  punished  as  for  grand  larceny.  By 
a  subsequent  information,  also  filed  In  the 
trial  court,  they  were  Jointly  charged,  in  8^>- 
arate  counts,  (1)  with  the  larceny  of  $500 
worth  of  ore;  (2)  with  buying  and  receiving 
it  from  some  unknown  thief,  knowing  it  to 
have  been  stolen.  The  counts  in  this  infor- 
mation were  respectively  based  upon  the 
provisions  of  section  1230,  3  Mills'  Ann.  St, 
and  secUon  1232,  1  MiUs'  Ann.  St  Tbe  first 
of  these  sections  defines  larceny  to  be  the 
felonious  stealing  of  the  personal  goods  or 
chattels  of  another.  By  tbe  latter  section  It 
Is  declared  that  every  person  who,  for  his 
own  gain,  shall  receive  stolen  property,  or 
anything  the  stealing  of  which  is  declared 
to  be  larceny,  knowing  tbe  same  to  have 
been  so  obtained,  shall  be  punished  tbe  same 
as  for  larceny.  For  eacb  of  these  offenses 
tbe  punishment  prescribed  is  the  same,  and 
is  measured  by  the  value  of  the  property 
stolen  or  received.  The  owner  of  the  ore 
was  alleged  to  be  the  same  In  each  Informa- 
tion, and  the  respective  offenses  were  char- 
ged to  have  been  committed  at  the  same  time 
and  place.  Over  tbe  objection  of  plaintiffs 
in  error,  these  informations  were  consolidat- 
ed, and  the  first  question  we  shall  determine 
is  whether  or  not  the  court  erred  in  this  re- 
spect. The  law  provides  that  counts  In  lar- 
ceny and  for  receiving  stolen  goods  may  be 
Joined  in  the  same  Indictment  Section  143S, 
1  Mills'  Ann.  St  Tbe  legislature  bets  also 
enacted  that  all  provisions  of  the  law  rela- 
tive to  proceedings  upon  Indictment  shall,  so 
near  as  may  be,  apply  to  informations,  and 
to  all  prosecutions  and  proceedings  thereon. 
SecUon  1432e,  3  Mills'  Ann.  St  It  is  also  pro- 
vided by  the  act  relative  to  prosecutions  of 
criminal  offenses  by  information  that  "differ- 
ent offenses  and  the  different  degrees  of  the 
same  offense,  may  be  Joined  In  one  informa- 
tion in  all  cases  where  the  same  might  be 
joined  by  different  counts  In  one  Indictment" 
SecUon  1432c,  Id.  By  section  1452,  1  MiUs' 
Ann.  St,  It  Is  provided  that  "whenever  there 
are  •  •  •  several  charges  against  any 
person  •  •  •  for  one  or  more  acts  or 
transactions  of  the  same  class  of  crimes  or 
offenses,  which  may  be  properly  Joined,  in- 
stead of  having  several  indictments,  the 
whole  may  be  Joined  In  one  indictment  in 
separate  counts,  and  If  two  or  more  Indict- 
ments are  found  In  such  cases,  the  conrt  may 
order  them  consolidated."  This  is  but  a  dec- 
laraUon  of  the  common  law  on  the  subject 
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of  Joinder  of  counts  In  one  indictment,  or  the 
consolidation  of  Indictments,  and  tbe  <Mdy 
question  necessary  to  determine  Is  whether 
or  not  the  case  at  bar  falls  within  the  provi- 
sions of  the  portion  of  the  section  above 
quoted.  It  is  conceded  that  the  subject-mat- 
ter of  the  offenses  in  each  of  the  counts  of 
the  respective  indictments  is  the  same;  that 
is  to  say,  the  ore  described  in  each  count  Is 
identical.  It  also  appears  that  the  owner  of 
the  ore  in  each  case  Is  the  same,  and  It  Is 
charged  that  each  offense  was  committed  at 
the  same  time  and  place.  Different  offenses 
are  charged,  but  the  conceded  facts  are  such 
that  plaintiffs  in  error  could  not  he  guilty  of 
more  than  one.  The  different  counts,  there- 
fore, are  drawn  with  a  view  that  one  of 
them  upon  the  trial  may  be  found  to  meet 
the  evidence,  so  that  plaintiffs  In  error  were 
not  subjected  to  a  trial  upon  four  distinct 
charges,  but  for  one  only,  which  would  be 
determined  solely  from  the  evidence  submit- 
ted to  the  Jury.  This  procedure  was  permis- 
sible at  common  law,  and  the  statute,  by  em- 
ploying the  expression  "which  may  properly 
be  Joined,"  refers  to  those  cases  in  which 
such  procedure  may  be  adopted  as  one  of  the 
class  which  may  be  united  in  the  same  indict- 
ment in  different  counts,  or,  if  in  separate 
indictments,  may  be  consolidated.  White  v. 
People,  8  Colo.  App.  289,  45  Pae.  539;  Peo- 
ple V.  Aikln,  66  Mich.  400,  33  X.  W.  821; 
Cummins  v.  People,  4  Colo.  App.  71,  34  Pac. 
734.  The  piral-shnient  for  each  offense  char- 
ged Is  Identical.  Hence  they  belong  to  the 
same  class  of  crimes,  and,  imder  the  provi- 
sions of  the  law  cited,  might  have  been  char- 
ged in  one  Information,  under  separate 
counts;  but,  not  having  been  so  presented, 
the  court  properly  ordered  the  two  Informa- 
tions consolidated.  In  thus  construing  the 
portion  of  the  section  above  quoted,  we  do 
not  wish  to  be  understood  as  holding  that 
these  informations  might  not  proporiy  be 
consolidated  under  other  of  its  provisions. 

Each  of  these  Informations  was  verified,  to 
the  effect  that  the  facts  stated  in  the  infor- 
mation are  true,  and  that  the  offenses  there- 
in cliarged  were  committed  to  the  personal 
knowledge  of  the  aiflant.  It  is  urged  that 
this  verlttoatlon  Is  insufficient,  for  three  rea- 
sons: (1)  That  It  could  not  take  the  place  of 
the  s<>iiarat('  .affidavit  upon  which  the  filing 
of  an  Information  by  the  district  attorney  can 
lie  based;  (2>  l>ecause  it  appears  from  the 
testimony  of  the  affiant  that  he  did  not  have 
personal  knowIe<lge  of  tlie  facts  stated  in  the 
Infomi.atlon;  and  (3)  that  inasmuch  as  the 
plaintiffs  in  error  were  charged  with  differ- 
I'lit  felonies,  relating  to  the  same  transaction, 
of  such  a  character  that  they  could  not  be 
guilty  of  more  than  one  of  the  offenses  cliar- 
gc<l.  therefore  It  is  manifest  that  the  affiant 
did  not  possess  the  degree  of  kuowlcilge 
which  the  law  conteniplates  he  should  have. 

The  first  and  tliird  ol)jeclions  may  he  con- 
sidered togi'tlier.  In  the  hill  of  exeei)tion8  it 
jippears  tliat  plaiutifTs  in  error  interposed  a 


motion  to  quash  the  Informatioii,  which  was 
denied.  It  also  appears  from  the  same 
source  that  It  was  agreed  between  counsel 
that  the  proofs  wltli  respect  to  this  motion 
would  show  that  plaintiffs  in  error  had  no 
preliminary  examinations  on  the  charges  set 
out  In  the  respective  counts,  and  that  no  affi- 
davits supporting  the  informations  were  filed, 
except  as  above  referred  to.  In  what  is  re- 
turned to  this  court  as  a  transcript  of  the 
record  proper  api)ear8  what  ptirports  to  be  a 
motion  to  qtmsh  the  Informations  In  this  case. 
A  motion  to  quash  is  not  a  part  of  such  rec- 
ord, and  can  only  be  presen'ed  by  a  bill  of 
exceptions.  Smith  v.  People,  1  Colo.  121. 
And  we  arc  therefore  preclud'Cd  from  consid- 
ering any  of  the  reasons  assigned  In  the  mo- 
tion claimed  to  have  been  Hied  below,  unless 
what  appears  in  the  bill  of  exceptions  as  to 
the  action  of  the  court  on  the  motion  to  quash 
is  sufficient  to  proi>erly  raise  the  questions 
presented  by  objections  1  and  3.  The  failure 
to  properly  verify  an  information  is  not  one 
which  affects  its  sufficiency.  It  is  required 
to  be  verified  as  designated  by  sections  1432b, 
1432h,  3  Hills'  .\im.  St.  These  are  provisions 
which  are  intended  to,  and  do,  comply  with 
section  7,  art.  2,  of  our  hill  of  rights,  which, 
in  substance,  declares  that  no  warrant  to 
seize  any  person  shall  issue  unless  probable 
cause  therefor  is  made  to  appear  by  oath  or 
afflnnatlon,  reduceil  to  writing.  This  right, 
however,  is  one  which  may  be  waived,  and. 
unless  properly  presented  below,  cannot  be 
i  raised  in  this  court.  Taylor  v.  People,  21 
Colo.  420.  42  Pac.  6.")2.  A  motion  to  quash 
mu.st  point  out  specifically  the  grounds  upon 
which  it  Is  based.  That  the  bill  of  excep- 
tions shows  that  a  motion  to  quash  the  in- 
formation was  InterpostHi;  that  the  district 
attorney  and  counsel  for  plaintiffs  in  error 
agreed  that  no  preliminary  c.vamination  of 
the  latter  had  l)een  held,  touching  the  char- 
ges mentioned  in  the  information;  and  that 
no  affidavits  supporting  them  were  filed,  ex- 
cept as  alK)ve  referred  to.— presents  no  ques- 
tion relative  to  the  Insufficiency  of  the  verifi- 
cation, for  the  reason  that,  In  the  absence  of 
a  motion  to  quash,  we  are  unable  to  say  tliat 
the  facts  stipulated  were  material,  or  that 
any  specific  ground  was  mentioned  In  the  mo- 
tion which  was  sufficient  to  sustain  it. 

In  support  of  the  second  ground,  attack- 
ing the  sufficiency  of  tlie  verifications  of  the.se 
informations,  it  Is  urged  Uiat.  inasmuch  as 
the  tcstinKiny  disclosed  that  tlie  poi-ty  who 
verified  them  did  not  have  persouiU  knowl- 
edge of  the  guilt  of  the  plaintiffs  in  error, 
therefore  they  were  not  properly  verified. 
Whetlier  or  not  an  affidavit  upon  which  an 
infornintion  is  based  conij)liea  with  tlie  stat- 
ute must  be  determined  from  the  context  of 
the  affidavit  Itself,  and  Its  statements  cannot 
l>e  attacked  hy  extraneous  evidence.  Holt  v. 
People,  23  Colo.  1,  4.">  Pac.  374. 

The  next  point  made  by  counsel  for  plain- 
tifTs  in  error  is  that  the  iiwtructious  of  the 
court  were  erroneous,  and  that  the  court  err- 
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ed  .In  refusing  to  give  .tbose  ne<)arate<l  on. 
their  behalf.  The  Civil  Code  has  no  applica- 
tion whatever  to  the  practice  in  criminal 
eases.  In  the  latter  everytliing  which  Is  not  a 
part  of  the  reeorU  proper  must  be  pre8er\-ed 
by  a  bill  of  exceptions.  Smith  v.  People,  su- 
pra. This  includes  instructions  given  by  the 
court,  and  the  exceptions  thereto,  as  well  as 
tbose  refused,  and  the  exception  to  the  rul- 
ing of  the  court  in  this  respect  This  prop- 
osition has  been  so  frequently  decided  by  this 
court  that  it  is  unnecessary  to  disaiss  It  at 
tills  time.  The  latest  declaration  on  the  sub- 
ject is  Packer  v.  People  (Oolo.  Sup.)  57  Pac. 
10S7,  which  cites  the  numerous  authorities 
on  this  question. 

The  Jury  returned  a  verdict  in  the  follow- 
ing form:  "We,  the  Jury  in  the  above-enti- 
tled cause,  do  find  the  defendants  guilty  as 
charged  in  information  No.  329;  and  we 
further  find  the  value  of  the  ore  taken  to  be 
$316.66."  Cause  No.  320  was  the  one  in 
which  plaintiffs  in  error  were  charged  with 
larceny  and  receiving  stolen  goods.  It  is 
claimed  that  they  were  found  guilty  of  both 
offenses.  Their  counsel  contend  that  It  Is 
manifestly  Impossible  that  they  could  be 
guilty  receivers  of  stolen  property  which 
they  themselves  had  stolen,  or,  in  other 
words,  that  they  cannot  be  found  guilty  of 
offenses  which  cannot,  by  their  very  nature, 
co-exist.  If  the  verdict  was  susceptible  of 
the  construction  contended  for  by  counsel,  it 
would  raise  a  serious  question;  but  verdicts 
are  rendered  by  "lay  people,"  not  versed  in 
the  strict  rules  of  pleading.  Whatever  lan- 
guage in  the  verdict  conveys  the  clear  In- 
tention of  the  jury  to  the  common  under- 
standing will  suffice.  It  must  also  be  con- 
strued as  a  whole,  not  In  separate  parts,  and 
all  fair  intendments  should  be  made  to  sup- 
port It  Section  1005a,  1  Bish.  New  Or. 
Proc;  State  v.  Ryan.  13  Minn.  370  (Gil.  343); 
State  v.  Bowen,  16  Kan.  475.  Tested  by 
these  rules,  the  verdict  is  clearly  sufficient. 
The  first  part  might  indicate  that  the  Jury 
had  found  plaintiffs  in  error  guilty  of  both 
offenses,  but,  when  that  is  considered  In  con- 
nection with  the  part  immediately  following, 
it  is  clear  that  they  found  them  guilty  of  the 
offense  of  larceny  only,  and  so  meant  and 
intended  when  they  stated,  "We  further  find 
the  value  of  the  ore  taken  to  be  .$310.66." 
The  word  "taken"  must  be  understood  to 
have  been  used  in  Its  ordinary  English  sig- 
nificance, and,  as  employed  in  the  verdict, 
clearly  refers  to  the  ore  stolen.  Had  the 
jury  lnten<lcd  to  find  the  plaintiffs  in  error 
also  guilty  of  the  crime  of  receiving  the  ore, 
they  would  certainly  have  employed  an  ap- 
propriate word  to  express  that  intention, 
or,  if  they  had  only  intended  to  find  tiiem 
guilty  of  that  offense,  they  would  have  em- 
ployed language  from  which  that  conclusion 
could  be  deduced. 

The  final  |>oint  made  by  counsel  is  tliat 
the  eviden<-e  is  insufiioient  to  support  tlie 
verdict     To  notice  tlie  testimony   at  any 


great  length  would  serve  no  useful  purpose. 
It  appears  therefrom  that  the  plaintiffs  in 
error  were  employed  upon  the  property  of 
the  smuggler  Union  Company,  from  which  It 
is  alleged  the  ore  in  question  was  stolen; 
that  tliey  were  employed  upon  the  particular 
mines  producing  ore  of  the  character  found 
In  their  possession;  that  this  ore  was  identi- 
fied as  coming  from  the  property  of  the  com- 
pany; that  they  were  found  with  it  in  their 
possession  at  a  time  and  place,  and  under 
circumstances,  which  fully  Indicated  that 
they  had  not  come  by  it  honestly,  and  that 
they  were  acting  In  concert.  They  offered 
no  testimony  in  their  behalf,  and  made  no 
attempt  to  explain  where  the  ore  came  from, 
or  how  they  obtained  possession  of  It  From 
these  facts  and  circumstances  the  Jury  found 
them  guilty,  and,  in  our  Judgment,  the  evi- 
dence fully  warrants  their  conclusion.  Rob- 
erts V.  People,  11  Colo.  213,  17  Pac.  637. 
Finding  no  error  in  the  record,  the  judgment 
of  the  district  court  is  affirmed.    Affirmed. 


LAMSON  et  al.  v.  VAILES  et  al. 

(Supreme  Court  of  Colorado.     Feb.  5,   1900.) 

WATERS  AND   WATER  COURSES— WATER    PRI- 
ORITIES—LANDS OCTSIDB  THE  STATE. 

1.  Gen.  St.  188;}.  S$  1762.  1766,  providing  a 
mode  of  adjudicating  qncstions  concerning  the 
priority  of  rights  to  water  appropriation  for 
irrigation  purposes,  have  no  application  to 
case.s  where  the  point  of  diversion  is  within  the 
state,  but  the  lands  to  be  irrigated  lie  without 
its  territorial  limits,  and  hence,  in  a  proceeding 
under  such  statutes,  water  will  not  be  decreed 
to  irrigate  New  Mexico  lands. 

2.  Where,  on  a  referee's  report  recommend- 
ing an  award  of  a  water  priority  to  plaintiff  of 
12  cubic  feet  per  second  of  time,  the  court  re- 
duced the  award  to  4  cubic  feet,  it  was  error 
to  do  so  on  the  ground  that  the  referee's  re- 
port was  based  largely  on  the  original  carry- 
ing capacity  of  the  ditch  and  the  number  of 
acres  intended  to  be  irrigated,  the  evidence  be- 
ing so  indefinite  as  to  make  it  impracticable 
to  determine  what  quantity  of  water  plaintiffs 
ditch  should  have. 

Appeal  from  district  court,  La  Plata  coun- 
ty. 

Action  by  Edwin  Lamson  and  others 
against  William  T.  Valles  and  others.  From 
a  judgment  In  favor  of  defendants,  plain- 
tiffs appeal.    Reversed. 

S.  W.  Carpenter,  B.  W.  Bitter,  and  Talbot, 
Denlson  &  Wadiey,  for  appeliauts.  Richard 
McClond  and  Reese  McCIoskey,  for  appellees. 

CAMPBELL,  C.  J.  This  Is  an  appeal 
from  a  portion  of  a  decree  of  the  district 
court  of  La  Plata  county  rendered  in  a  pro- 
ceeding instituted  under  the  Irrigation  stat- 
utes of  1879  and  1881  for  the  adjudication 
of  the  priorities  to  the  use  of  water  for  irri- 
gation In  water  district  No.  S3.  The  ques- 
tions argued  by  counsel  are  one  of  fact  and 
two  of  law. 

The  question  of  fact  is  embraced  within 
an  as-signnient  of  error  that  a  less  quantity 
of  water  was  awarded  to  the  ditch  of  ap- 
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pellants  than  that  to  which  the  evidence 
entitled  It;  but,  as  will  be  seen  later  In  the 
opinion,  this  is  eliminated  from  the  present 
discussion. 

The  material  facts  ont  of  which  sprlns  the 
legal  propositions  are  these:  The  point  of 
direrslon  of  the  ditch  of  appellants  Is  In 
the  state  of  Colorado,  and  the  lands  for  the 
Irrigation  of  which  the  ditch  was  construct- 
ed as  a  carrier  are  situate  partly  in  the  state 
of  Colorado  and  In  part  In  the  territory  of 
New  Mexico.  The  legal  questions  discussed 
are:  First.  Can  water  be  appropriated  by 
diversion  in  Colorado  for  use  In  New  Mex- 
ico? In  other  words,  may  one  owning  land 
in  the  territory  of  New  Mexico,  whether  he 
be  a  citizen  of  the  state  of  Colorado  or  of 
some  other  state  or  territory  of  the  Union, 
make  a  diversion  In  this  state  from  the  wa- 
ters of  a  nonnavlgable  stream,  and  convey 
the  same  into  the  territory  of  New  Mexico 
for  the  Irrigation  of  lands  therein?  Second. 
Has  the  district  court  of  La  Plata  county, 
under  the  so-called  "Irrigation  Statutes,"  Ju- 
risdiction In  the  statutory  proceeding  to 
award  priorities  to  a  ditch  which,  though 
having  Its  headgate  in  this  state,  was  in- 
tended to,  and  does,  carry  water  outside  of 
this  state,  and  into  the  territory  of  New 
Mexico,  for  the  Irrigation  of  lands  there? 

The  first  Is  a  very  important  question,  and 
one  which,  so  far  as  we  are  advised,  has  not 
been  pas.sud  upon  by  a  court  of  last  resort, 
though  it  is  claimed  that,  In  principle,  the 
decision  In  Howell  v.  Johnson  (C.  C.)  89 
Fed.  550,  Is  authority  for  the  contention. 
Certain  It  is  that  it  is  a  case  of  first  Impres- 
sion in  this  Jurisdiction.  In  the  view  wo 
take  of  the  second  legal  proposition.  It  is 
not  necessary  to  a  decision  of  this  appeal 
to  determine  the  first. 

It  is  clear  that  the  court  below,  in  decid- 
ing that  it  had  not  Jurisdiction  to  award  a 
priority  to  the  ditch  of  appellants  for  the 
Irrigation  of  lands  in  New  Mexico,  but  only 
to  the  extent  that  the  appropriation  was 
made  for  lands  In  Colorado,  was  right  under 
the  statutes  governing  tliis  special  proceed- 
ing. The  appellants  contend  that  sections, 
l.':«K),  24(«.  Mills'  Ann.  St.  (Gen.  St.  18Sr?. 
SS  1762,  1766),  contemplate  an  adjudication 
for  settling  the  priority  of  rights  for  irriga- 
tion for  all  ditches  whose  points  of  diver- 
sion are  within  the  state,  even  though  the 
lands  to  be  irrigated  are,  In  whole  or  in  part, 
beyond  Its  territorial  limits.  These  sections 
l)rovide  for  an  adjudication  of  priorities  for 
ditches  drawing  water  for  irrigation  from 
the  same  stream  or  its  tributaries  within  the 
same  water  districts.  If  driven  to  that  ex- 
tremity, it  would  not  be  difficult,  from  the 
language  used,  to  demonsti-ate  that  the  ad- 
judication was  limited  to  ditches,  etc.,  used 
for  Irrigating  lands  in  this  stote  only,  though 
the  language  does  not  in  terms  so  provide. 
We  do  not,  however,  rest  our  conclusion  solely 
upon  the  language  of  these  sections.  We  can- 
not presume  that  the  general  assembly  intend- 


ed to  enact  a  law  to  operate  beyond  the  terri- 
torial limits  of  the  state.  The  distinction 
sought  to  be  made  by  appellants,  that  the 
point  of  diversion  of  the  ditch  is  the  sole 
factor  determining  the  Jurisdiction  of  the 
court,  is  not  good.  The  statutes  under 
which  this  proceeding  was  Instituted — those 
creating  the  various  water  districts,  and  onr 
entire  irrigation  law — must  be  taken  togeth- 
er, and,  if  possible,  the  difCerent  provisions 
60  Interpreted  as  to  give  effect  to  all,  and 
make  them  harmonious,  the  one  with  the 
other.  It  Is  not  to  be  supirased  that  the 
state  was  legislating  for  the  reclamation  or 
Irrigation  of  lands  beyond  its  boundaries,  or 
making  provisions,  by  the  way  of  police 
regulations  (which  we  have  held  these  stat- 
utes, in  some  measure,  to  be),  over  a  terri- 
tory beyond  its  Jurisdiction. 

The  different  acts  establishing  water  dis- 
tricts (1  Mills'  Ann.  St.  f  2310  et  seq.;  Gen. 
St.  1883,  S  1741  et  seq.)  either  In  terms  de- 
clare, or  by  Implication  assume,  that  these 
districts  are  restricted  to  lands  within  the 
state;  and  the  particular  act  creating  dis- 
trict No.  33,  the  one  in  question,  is  "that  dis- 
trict number  thirty-three  shall  consist  of  all 
hinds  lying  in  tlie  state  of  Colorado  Irrigat- 
ed from  ditches  or  canals,  taking  water  from 
the  TjH  Plata  river,  and  its  tributaries,  which 
lie  In  Colorado."  1  Mills'  Ann.  St.  i  2344 
(Sess.  I>aws  1885.  p.  250,  §  20).  The  earliest 
territorial  acts  expressly  confine  legislation 
relating  to  Irrigation  to  lands  situate  In  the 
territory.  1  Mills'  Ann.  St.  »  22.5C  et  seq. 
(Hen.  St.  ISStJ,  «  1711).  From  these  enact- 
ments it  Is  altogether  eoncioslve  that  In  these 
proceedings,  at  least,  the  intention  of  the 
general  assembly  was  to  limit  the  adjudica- 
tion to  ditches  iiTlgating  lands  situate  in  this 
state,  and  not  elsewhere. 

Such  being  our  conclusion.  It  Is  unneces- 
sary, as  we  have  said,  to  pass  upon  the  oth- 
er legal  proposition  pressed  upon  us.  No 
complaint  having  been  made  of  the  quantity 
of  water  awarded  for  the  Irrigation  of  appel- 
lants' lands  sltnate  in  Colorado,  and  the  ad- 
ditional quantity  to  which  they  claim  they 
are  entitled  being  based  upon  their  attempt- 
ed diversion  and  appropriation  for  the  bene- 
fit of  lands  in  New  Mexico,  It  becomes  un- 
necessary to  determine  the  assignment  of  er- 
ror based  upon  an  alleged  erroneous  award. 
The  decree  of  the  district  court  Is  In  ac- 
cord with  the  views  herein  expressed,  and 
It  is  affirmed.    Affirmed. 

Petition  for  Rehearing. 

(June  4,  1000.) 

PER  CT'RIAM.  As  will  be  seen  from 
the  conclwilng  sentence  of  the  foregoing 
opinion,  we  refused  to  pass  upon  the  as- 
signment of  error  that  an  Insufficient  quan- 
tity of  water  was  decreed.  This  action  was 
based  upon  a  statement  In  appellants'  orig- 
inal brief  to  the  effect  that  their  claim 
therefor  was  based  upon  an  attempted  ap- 
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propriatlon  for  lands  In  New  Mexico.  In 
their  petition  for  rehearing,  and  In  their 
argument  in  Ita  support,  appellants  maintain 
that,  though  such  statement  be  susceptible 
of  that  Interpretation,  their  true  position 
was,  and  Is,  that  under  the  evidence  they 
are  entitled  to  a  larger  quantity  of  water 
than  they  received  for  Irrigating  their  Colo- 
rado lands.  An  examination  of  the  record  sat- 
isfies us  that  appellants'  position  was  misap- 
prehended, and  we  have  therefore  examined 
the  record  with  a  view  to  ascertain  Its  sound- 
ness. The  referee,  who  heard  the  witnesses 
testify,  recommended  that  to  appellants'  ditch 
there  be  awarded  a  priority  of  12  cubic  feet 
per  second  of  time,  which  the  court  reduced 
to  4  cubic  feet.  We  do  not  know  why  this 
change  was  made.  The  appellees  maintain 
that  the  reduction  was  made  because  the  ref- 
eree's award  was  based  largely,  if  not  alto- 
gether, upon  the  original  carrying  capacity  of 
the  ditch,  and  the  number  of  acres  of  land 
which  It  was  Intended  to  Irrigate,  and  not  up- 
on the  quantity  of  water  that  was  actually 
applied  to  a  beneficial  use.  This  may  have 
been  the  principle  adopted  by  the  trial  court, 
but.  If  so,  its  conclusion  Is  not  warranted. 
The  evidence  Is  so  indefinite  that  we  do  not 
believe  It  practicable  to  determine  from  It  the 
quantity  of  water  appellants'  ditch  should 
have.  The  original  opinion,  therefore,  Is  mod- 
ified In  this  particular  only.  The  cause  is  re- 
manded, with  Instructions  to  the  district  court 
to  proceed  upon  the  evidence  already  before 
It,  together  with  such  additional  evidence  as 
the  parties  may  see  fit  to  Introduce,  to  ascer- 
tain and  determine  the  quantity  of  water  to 
which  the  appellants'  ditch  is  entitled  for  the 
benefit  of  lands  situate  In  Colorado.  Revers- 
ed and  remanded. 


TAYLOR  et  al.  v.  COLORADO  IRON 

WORKS. 

(Supreme  Court  of  Colorado.     April  9,  1000.) 

APPEAL  AND  ERROR— SUPREME  COURT— JU- 
RISDICTION—APPEAL  FROM  COURT  OP 
APPEALS— .MECHANICS'  LIENS. 
Sess.  Laws  1891,  p.  118,  f  1,  provides  that 
no  appeal  to  the  supreme  court  shall  lie  unless 
the  judgment  to  be  reviewed  exceed  $2,500,  ex- 
cept where  a  franchise  or  freehold  is  involved, 
or  the  construction  of  a  constitutional  provi- 
sion is  necessary  to  the  decision;  and  section 
15  declares  that  appeals  shall  only  lie  from  the 
conrt  of  appeals  to  the  supreme  court  in  cases 
where  they  mteht  have  gone  to  the  supreme 
court  direct  Held,  that  whether  an  appeal  to 
the  supreme  conrt  would  lie  from  a  juagment 
of  the  conrt  of  appeals  was  to  be  determined  by 
the  judgment  of  the  district  conrt;  and  hence, 
where  a  Judgment  was  entered  in  favor  of  a 
mechanic's  Men  claimant  for  a  money  judgment 
ngainst  a  lessee  of  a  mine,  but  denied  enforce- 
ment of  the  lien  on  the  property  of  the  lessor, 
an  appeal  could  not  be  taken  by  such  lessor 
frara  a  judgment  of  the  court  of  appeals  re- 
versing such  judgment,  and  directing  enforce- 
ment of  the  lien,  since  there  was  no  judgment 
auninst  the  lessor  in  the  district  court. 


Appeal  from  conrt  of  appeali. 


Suit  to  enforce  a  mechanic's  lien  by  the 
Colorado  Iron  Works  against  W.  A.  Taylor 
and  others.  A  decree  against  all  defendants 
except  W.  A.  Taylor  and  John  Leonard  was 
reversed  by  the  court  of  appeals  (65  Pac. 
942),  from  which  defendants  Taylor  and 
Leonard  appeal    Dismissed. 

Hogg  &  Ingersoll  and  J.  Warner  Mills,  for 
appellants.    Teller  &  Orabood,  for  appellee. 

PER  CURIAM.  This  case  was  origlnauy 
brought  In  the  district  court  of  San  Miguel 
county,  and  involves  the  right  of  the  Colo- 
rado Iron  Works  to  a  mechanic's  lien  for 
work,  labor,  and  materials  famished, 
amounting  in  the  aggregate  to  upwards  of 
$4,000,  for  the  erection  of  certain  mill  im- 
provements upon  a  mill  site  owned  by  Taylor 
and  Leonard.  The  materials  and  work  were 
furnished  to  the  Alleghany  Mining  Company, 
which  was  in  possession  of  the  property,  and 
erected  the  improvements  under  and  in  pur- 
suance of  a  contract  to  purchase  the  latter. 
The  district  court  rendered  judgment  against 
the  mining  company  for  the  amount  claimed, 
but  denied  appellee's  right  to  a  lien  against 
the  property  of  appellants,  and  rendered 
judgment  in  their  favor  for  costs.  On  ap- 
peal to  the  court  of  appeals,  the  judgment  of 
the  district  court  was  reversed,  and  the  cause 
remanded,  with  Instructions  to  modify  its 
decree  so  as  to  give  appellee  a  Hen  upon  the 
title  and  interest  of  appellants  In  the  im- 
provements erected  and  the  mill  site  upon 
which  they  are  situate.  From  this  judgment 
Taylor  and  Leonard  prosecute  this  appeal. 
The  appellee  moves  for  an  order  dismissing 
the  appeal,  upon  the  ground  that  this  court 
has  no  jurisdiction  to  entertain  It 

Counsel  for  the  respective  parties  have  dis- 
cussed this  motion  upon  the  theory  that  the 
judgment  of  the  court  of  appeals  Is  the  cri- 
terion by  which  our  jurisdiction  Is  to  be  de- 
termined, and  have  devoted  their  entire  ar- 
guments to  the  question  of  whether  or  not 
that  judgment  was,  in  effect,  a  judgment  for 
more  than  ?2,500,  exclusive  of  costs,  and 
therefore  appealable  to  this  court  under  sec- 
tion 1  of  the  court  of  appeals  act  (Soss.  Laws 
1891,  p.  118),  or  one  that  merely  established 
a  mechanic's  lien  against  the  property  of  ap- 
pellants, and  therefore  not  within  our  appel- 
late jurisdiction.  In  our  opinion,  such  an  in- 
quiry is  entirely  unnecessary,  since  It  Is  dear, 
from  the  express  terms  of  tliat  act,  that  our 
appellate  Jurisdiction  depends  upon  the  char- 
acter of  the  judgment  rendered  by  the  dis- 
trict court,  and  whether  an  appeal  would  lie 
to  this  court  from  that  judgment  In  the  first 
Instance.  Section  1  provides:  "Xo  writ  of 
error  from,  or  appeal  to,  the  supreme  court 
shall  He  to  review  the  final  judgment  of  any 
Inferior  court,  unless  the  judgment  •  •  • 
exceeds  two  thousand  five  hundred  dollars 
exclusive  of  costs:  provided,  this  limitation 
shall  not  apply  where  the  matter  In  contro- 
versy relates  to  a  franchise  or  freehold,  nor 
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where  the  construction  of  a  provision  of  the 
constitution  of  the  state  or  of  the  United 
States  Is  necessary  to  the  deterniiuation  of  a 
case."  Section  15,  inter  alia,  enacts:  "Writs 
of  error  from,  or  appeals  to,  the  supreme 
court,  shall  lie  to  review  every  final  judg- 
ment of  the  court  of  appeals  in  cases  which, 
under  this  act,  might  have  been  taken  for  re- 
view to  the  supreme  court  in  the  first  in- 
stance." It  win  bo  seen  that  the  Judgment 
rendered  by  the  district  court  does  not  come 
wltliln  any  of  the  classes  enumerated  in  sec- 
tion 1,  and  could  not  have  been  brought  to 
this  court  for  review  in  tlie  first  instance, 
and  therefore  the  present  is  not  a  case  in 
which  an  appeal  will  lie  to  review  the  judg- 
ment rendered  by  the  court  of  appeals. 
Without  expressing  any  opinion  as  to  wheth- 
er or  not  the  decree  directed  by  the  court  of 
appeals,  when  entered  by  the  district  court, 
comes  within  our  appellate  jurisdiction,  we 
are  satisfied  that  we  are  without  jurisdic- 
tion to  entertain  the  present  appeal,  and  the 
same  Is  accordingly  dismissed. 


LEK  V.  STAXARD,  County  Trcnsurer. 

(Court  of  Appeals  of  Colorado.    May  14,  IIKK).) 

TAXATION— PERSONAL  PROPERTY  —  CHATTEL 
.MOliTGAOES  —  MENS  —  PRIORITY  —  MOKT- 
GAOORS  P03SESSI0N— FRAUD— COLLATERAL 
AGKEE.iiENT-EFKECT—MOKTGAGEB- AGENT 
FOR  .MORTGAGOR. 

1.  Gen.  .^t.  §  2819,  declares  that  taxes  levied 
on  iMTsonnlty  shall  remain  a  lien  tliereon  until 
paid,  and  reciuires  the  county  treasurer  to  col- 
lect the  same,  if  delinquent  on  the  Ist  of  the 
foliowins  .lanuary,  by  di»tr«ws  aud  sale.  ISee- 
tion  2S.'{:{  provides  tiiat  horses  running  at 
large  siuill  be  assessed  in  the  county  in  which 
they  are  heided  on  May  1st  of  each  year.  Dur- 
ing the  yeni-s  IXKl  to  IS!)."),  inclusive,  taxes 
were  chiirKed  on  "200  head  of  range  liorse.s"  in 
K.  county,  on  scliodules  returned  li.v  the  owner 
of  a  herd  ranging  in  both  K.  and  B.  counties; 
and  prior  to  May.  I^i!t7.  when  the  treasurer  of 
K.  c-ounty  levied  on  a  part  of  the  herd,  con- 
sisting of  ooits,  yearlings,  and  three  and  four 
year  olds,  the  owner  mortgaged  the  iierd  and 
its  increase.  Held,  that  since  a  part  of  the 
horses  levied  on  were  not  in  existence  at  the 
time  of  tlie  assrssment,  and  it  did  not  appear 
tliat  tile  renin  iniii'r  were  in  K.  county  wlieii 
tlie  Hssessnients  were  ninde.  the  county  was  not 
eutitled  to  priority  of  lien  as  against  the  mort- 
gagee. 

2.  That  mortgages  of  a  herd  of  unworliod 
range  horses  provided  that  the  mortgagor  miglit 
retain  possession  until  default  did  not  render 
the  mortgages  void,  sinc<>.  by  reason  of  the 
nature  of  tlie  property,  such  possession  did  not 
afTect  the  inteicst  of  the  mortgagee  or  the  mort- 
gagor's creditors. 

;5.  Wliere  mortgages  of  unworliod  range 
liorses  provided  tlint  the  owner  might  retain 
possession  of  and  use  and  enjoy  them  until 
default,  the  fact  tiiat  tiie  mortgagor,  being  with- 
out funds  or  credit  to  eare  fm-.  Iirand,  and 
Itreali  tlie  iiorses  in  order  to  fit  tlicm  for  sale, 
executed  a  contemporaneous  agreement  uiiiler 
which  tlie  mortgagee  toolv  possc'-slon  of  the 
herd,  with  authorlly  to  make  sales,  pay  rininiiig 
<'xpense»  out  of  the  proci-eils,  and  apjily  the 
balttuoe  to  tlie  mortgage  indebledness.  did  not 
annul  the  right  reserved  to  the  moiigagnr  in 
the  mortgagi-s,  and  tlie  mortgagei-  held  tlie 
[irojierty  and  acted  as  the  mortgagor's  agent 
only. 

4.  That  a  mui  tgas^or,  being  without  funds  or 


credit  to  care  for,  brand,  and  break  a  herd  of 
range  horses  in  order  to  fit  tliem  for  market, 
and  entitled  to  retain  possession  thereof  and 
enjoy  the  same  until  default,  delivered  them 
to  liic  mortgagee,  as  his  agent,  under  an  agree- 
nieut  that  the  mortgagee  should  make  sales, 
pay  runuiug  expenses  out  of  the  proceeds,  and 
apply  the  balance  to  the  mortgage  indebted- 
ness, did  not  render  the  mortgages  invalid  as 
against  the  mortgagor's  creditors,  since  the  dis- 
position of  the  proc-eeds  was  not  for  the  mort- 
gagor's personal  benefit,  but  for  the  purpose  of 
enhancing  tlie  secuiity. 

Appeal  from  district  court,  Kiowa  county. 

I'roceedings  iK'tweeu  John  Lee  and  A.  H. 
Stanard,  county  treasurer,  to  determine  prior- 
ity of  Hens  on  stock  levle<l  on  for  taxes. 
From  a  judgment  in  favor  of  the  county 
treasurer,  Lee  appeals.    Reversed. 

This  Is  an  agreed  case,  made  by  the  parties 
pursuant  to  chapter  24  of  the  Code.  The 
parties  stipulated  as  follows:  A  certain  herd 
of  boises,  liranded  !>'>  on  left  shoulder,  known 
as  the  "oo  herd,"  consisting  of  marcs  and 
geldings  of  all  ages,  and  colts,  numbering  up- 
wards of  oOO,— the  exact  number  lieing  un- 
known,—ranged  la  the  counties  of  Ilent  and 
Kiowa,  but  chiefly  In  Bent.  In  the  years 
1SS12,  ISKi.  ISIM,  and  18s)."»,  schedules  were  re- 
turned to  the  a.ssessor  of  Kiowa  county  by 
(icorge  II.  mil,  as  agent  for  Alexander  I'itts, 
of  a  certain  number  of  horses  as  being  assess- 
able In  Kiowa  count}*;  and  upon  those  sched- 
ules, and  by  virtue  of  the  levy  for  those 
years,  and  the  aKS4>s$meut  by  the  county  as- 
sessor, taxes  were  charged  upon  the  proper 
books  against  George  H.  Hill,  as  agent  fur 
Aie.xander  IMtts,  ui>on  "200  head  of  sto<'k 
range  hors(«,"  as  follows:  For  the  year 
1«)2,  $H».ril);  for  the  year  lSi«.  $lt>5.80;  for 
the  year  1S;)4,  pWXi;  for  the  year  IfciCt. 
?114.75.  No  return  of  the  property  was  made 
for  the  year  ISHi,  and  the  asses.^ior  listed  it 
himself.  The  taxes  for  that  year  were  $(>7.44. 
On  the  24tli  day  of  February,  18;i«,  George 
H.  Hill  execuled  to  Alexander  Pitts  a  mort- 
gage of  the  entire  "50  herd"  to  secure  the 
imyment  of  two  notes  of  the  same  date  mad.' 
by  him,  and  p.iynido  to  Pitts, — one  for  $4l.">. 
due  in  1  year,  and  one  for  !P1,,''k)0.75.  due  hi 
15  months.  This  mortgage  was  recorded  lu 
the  office  of  the  recorder  of  Bent  county  on 
the  same  day.  On  the  27th  day  of  February. 
IMCJ.  Pitts  assigned  the  notes  and  mortgage 
to  .Tohn  Li'c.  On  tlie  0th  djty  of  March,  l.s:ia. 
Hill  executed  to  John  Lee  a  mortgage  of  tho 
siune  herd  to  secure  four  notes  of  that  date, 
made  liy  Hill  to  Ijoo,— one  for  ?1,500,  due  May 
1,  ISXl,  one  for  !fl,0(X»,  due  May  1,  18S)7,  one 
for  $370,  due  May  1,  1«>S,  and  one  for  $7.0<), 
due  May  1,  ISHX).  This  mortgage  was  recoinl- 
ed  in  both  lient  and  Kiowa  counties.  Both 
mortgages  cov<'rcd,  not  only  the  herd,  but  Its 
natural  Increase.  Cont(>iiiporaneo«sly  with 
the  execution  of  the  last  mortgage,  a  written 
agreement  was  entered  Into  Itetween  Hill  and 
Lee.  whi<'li,  after  reciting  that  most  of  the 
hcH'ses  were  in  an  unbroken  condition,  aud 
that,  to  render  llieni  salalile.  it  was  neces.-iary 
to   gather  and  break   tiiuse   fit   for  sale,   to 
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brand  others,  and,  In  general,  to  care  for  the 
herd,  and  that  HIU  had  not  safficlent  money 
or  credit  to  properly  care  for  the  horses  and 
gather  and  break  them,  provided  that  the 
horsea  might  be  gathered  and  broken  by  Lee, 
and  as  many  of  them  aa  -were  fit  for  sale, 
sold  by  him;  that  the  exi)enses  of  managing 
the  herd,  not  to  exceed  91,500  per  year,  might 
be  paid  ont  of  the  Bales;  that  no  person 
should  be  employed  at  higher  wages  than 
might  be  agreed  upon  by  the  parties  to  the 
agreement;  that  none  of  the  proceeds  of  the 
sales  should  be  applied  to  any  purpose  other 
than  the  payment  of  the  necessary  expenses, 
and  the  discharge  of  the  debts  secured  by 
the  mortgages;  and  that,  if  Lee  should  ad- 
vance any  money  in  the  management  of  the 
herd  or  the  effecting  of  sales,  he  should  be 
reimbursed  from  the  sales.  Within  a  short 
time  afterwards  Lee  took  possession  of  the 
mortgaged  prop^'ty  pursuant  to  the  agree- 
ment, and  gathered,  broke,  and  branded 
horsea;  but  the  proceeds  of  the  sales  were 
insufficient  to  pay  the  running  expenses,  so 
that  no  money  was  applied  upon  the  notes. 
Dnrlng  all  the  time  from  the  first  assessment 
there  were  sold  annually,  out  of  the  herd, 
from  100  to  125  head  of  horses.  The  descrip- 
tlcm  of  the  horses,  as  listed  and  assessed,  did 
not  refer  to  brands  or  ages,  or  other  means 
of  Identification,  but  was  simply  "200  head 
of  stock  range  horses."  Pitts  was  at  all 
times  the  owner  of  personal  property  in  Bent 
county  of  a  value  in  excess  of  the  amount  of 
the  taxes.  On  the  11th  day  of  May,  1S97,  by 
yirtue  of  a  distraint  warrant  issued  on  the 
80th  day  of  AprU,  1887,  for  the  collectloa  of 
the  taxes  of  1892,  1893,  18SM,  and  1805,  and 
the  accrued  interest,  the  treasurer  of  Kiowa 
county  levied  upon  90  head,  belonging  to  the 
"55  herd"  and  In  the  possession  of  Lee  in  that 
county,  consisting  of  12  suckling  colts.  13 
yearlings,  0  two  year  olds,  10  three  year  olds, 
54  four  year  olds,  and  one  whose  age  is  not 
given,  and  advertised  the  property  for  sale. 
Thereupon  this  cause  was  submitted  to  the 
district  court  for  the  determination  of  the 
question  whether  the  county  bad  a  claim  up- 
on the  property  distrained  for  the  taxes  of 
those  years,  which  was  superior  to  the  lien 
of  the  mortgages  held  by  Lee,  or  whether  the 
right  of  Lee  took  precedence  of  the  claim  of 
the  county.  The  decision  was  in  favor  of  the 
county,  and  judgment  was  entered  according- 
ly.   Lee  appeals. 

Allen  M.  Lambright,  for  appellant.  D.  M. 
Campbell  and  Cbas.  B.  Hughes,  for  appel- 
lee. 

THOMSON,  J.  (after  stating  the  facts). 
We  do  not  see  how  this  Judgment  can  be 
upheld.  SecUon  2819  of  the  General  Stat- 
utes provides  as  follows:  "Ail  taxes  levied 
or  assessed  upon  personal  property  of  any 
kind  whatsoever,  shall  be  and  remain  &  per- 
petual lien  upon  the  property  so  levied  up- 
on, until  the  whole  amount  of  such  tax  is 
paid;  and  U  such  tax  shall  not  be  paid  on 


or  before  the  first  day  of  January  next  suc- 
ceeding such  levy,  it  is  hereby  made  the 
duty  of  the  county  treasurer  to  collect  the 
same  by  distress  and  sale  of  any  of  the  per- 
sonal property  so  taxed,  or  of  any  other  per- 
sonal property  of  the  person  assessed;  and 
if  such  property  so  taxed,  or  any  part  there- 
of, shall  have  been  removed  from  the  county 
wherein  the  same  was  taxed,  or  is  so  condi- 
tioned that  the  treasurer  cannot  find  or  ob- 
tain the  same,  then  the  county  treasurer 
shall  sue  the  person  so  taxed,  in  an  action 
of  deot  before  any  court  of  his  county  hav- 
ing Jurisdiction;  «  *  *  and  may  obtain 
a  Judgment  for  the  amount  of  such  tax, 
together  with  all  costs.  Interest  and  charges 
thereon,  and  may  have  execution  therefor 
against  any  of  the  property,  real  or  personal, 
of  such  person."  The  following  is  from  sec- 
tion 2833  of  the  General  Statutes:  "Horses, 
mules,  cattle  and  sheep  running  at  large  and 
not  being  worked,  shall  In  all  cases  be  re- 
turned and  assessed  in  the  county  in  which 
they  are  being  herded  or  kept  on  the  first 
day  of  May  in  each  year."  The  lien  for 
which  section  2819  makes  provision  attaches 
to  the  specific  property  assessed  or  levied 
upon,  and  while,  for  the  collection  of  the 
tax,  any  property  of  the  person  assessed 
may  be  taken,  as  against  a  subsequent  pur- 
chaser or  incumbrancer,  only  the  property 
to  which  the  lien  has  attached  can  be  seized. 
Bazar  Co.  v.  McNlchols  (Colo.  App.)  56  Pac. 
672.  Now,  there  is  nothing  in  the  agreed 
statement  to  show  that  any  of  the  animals 
distrained  were  In  Kiowa  county  during  any 
of  the  years  for  which  the  assessments  were 
made.  The  herd  ranged  in  both  Bent  and 
Kiowa  counties,  ana,  unless  the  animals  in 
question  were  in  Kiowa  county  when  some 
one  of  the  assessments  was  made,  no  Uen 
attached  to  them,  and,  in  the  hands  of  Liee, 
they  could  not  be  subjected  to  the  payment 
of  the  taxes.  By  reason  of  the  sales  made 
from  year  to  year  and  the  natural  accessions 
between  the  first  assessment  and  the  last, 
the  composition  of  the  herd  must  have  been 
mosUy,  if  not  entirely,  changed;  and  it  very 
distinctly  appears  that  a  portion,  at  least,  of 
the  animals  seized  were  not,  and  could  not 
have  been,  embraced  in  those  assessments, 
or  any  of  them.  The  treasurer  took  12  suck- 
ling colts  and  13  yearlings.  As  the  dis- 
traint was  made  in  May,  1897,  those  animals 
could  not  have  been  In  existence  in  May, 
1895.  As  to  the  others,  the  statement  Is  too 
utterly  indefinite  to  enable  a  court  to  say 
that  they  were  subject  to  any  lien  by  virtue 
of  the  assessments.  The  right  which  Lee 
had  in  the  property  appeared  from  his  mort- 
gages. Having  exhibited  these,  he  made  a 
prima  facie  case,  and  it  then  devolved  upon 
the  county  to  show  wherein  its  claim  wa* 
superior  to  his. 

But  the  argument  in  behalf  of  the  county 
touches  the  question  of  priority  of  lien  yerj 
lightly.  Its  main  effort  is  to  show  that  by 
reason  of  certain  provisions  of  the  mortgage*, 
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and  the  agreement  executed  contemporane- 
ously with  tbe  mortgage  to  Lee,  the  mort- 
gages were  void  as  to  the  creditors  of  the 
mortgagor.  If  such  conclusion  Is  warranted, 
then  the  seizure  by  the  treasurer  may  be  up- 
held, not  by  reason  of  a  prior  lien  upon  the 
property,  but  because,  so  far  as  the  county 
•was  concerned,  they  were  still  the  property 
of  the  former  owner,  and,  by  virtue  of  the 
statute,  subject  to  distress  and  sale  for  the 
taxes  which  he  owed.  Now,  it  Is  said  that- 
by  the  terms  of  the  mortgages  and  agreement 
the  mortgagor  and  Lee,  as  bis  agent,  were 
authorized  to  sell  and  dispose  of  the  proi>- 
erty,  and  apply  the  proceeds  to  the  nse  and 
benefit  of  the  mortgagor.  It  Is  entirely  set- 
tled, in  this  state,  at  least,  that  a  provision 
In  a  mortgage  of  chattels  by  which  the  mort- 
gagor U  allowed  to  sell  the  property  and  re- 
tain the  proceeds,  or,  without  such  provi- 
sion In  the  instrument,  a  separate  agreement 
with  the  mortgagee  permitting  the  mortgagor 
to  so  dispose  of  the  property,  vitiates  the 
mortgage,  as  to  the  creditors  of  the  mortga- 
gor. Wilson  V.  Volght,  9  Colo.  614,  13  Pac. 
726;  Hall  v.  Johnson,  21  Colo.  414,  42  Pac. 
660;  Koberts  v.  Johnson,  5  Colo.  App.  406, 
39  Pac.  &86.  Sach  of  the  mortgages  in  ques- 
tion contained  a  provision  that,  until  default 
by  the  mortgagor,  it  should  be  lawful  for  him 
to  retain  the  possession  <^  the  property,  and 
use  and  enjoy  It  Respecting  a  provision  like 
this,  in  Wilson  t.  Volgbt,  in  which  the  valid- 
ity of  a  mort{:age  of  merchandise  was  in 
question,  Mr.  Justice  Helm  said:  "It  is  dlf- 
flcnlt  to  understand  how  the  mortgagor  could 
'use  and  enjoy'  a  stock  of  merchandise  wlth- 
ont  selling  or  disposing  of  the  same."  But 
the  court  did  not  decide  that,  even  where  the 
security  was  a  stock  of  merchandise,  the  au- 
thority to  the  mortgagor  to  retain  the  pos- 
session, use,  and  enjoyment  of  the  property 
would,  alone,  vitiate  the  mortgage.  The  ob- 
servation was  confined  to  a  mortgage  of  mer- 
chandise, and,  while  it  did  not  amount  to  a 
decision,  yet.  In  reference  to  the  particular 
case  the  learned  judge  was  considering,  its 
force  is  obvious.  The  only  use  to  which  a 
stock  of  merchandise  is  supposed  to  be  put 
iB  the  sale  from  day  to  day  of  the  articles 
composing  It,  and  It  is  apparent  from  the 
language  used  that  the  doubt  which  the  re- 
mark suggests  troubled  the  mind  of  the  learn- 
ed judge  only  In  connection  with  a  mortgage 
of  a  stock  of  merchandise.  That  the  provi- 
sion generally  was  not  regarded  as  harmful 
is  apparent  from  the  following  language  fur- 
ther on  in  the  (pinion:  "The  use  and  enjoy- 
ment mentioned  are  a  use  and  enjoyment  not 
inconsistent  with  the  continued  protection  of 
the  mortgagee  and  other  creditors  of  the 
mortgagor."  Unless,  therefore,  there  Is  some- 
thing to  Indicate  that  the  nse  and  enjoyment 
authorized  by  these  mortgages  were  or  might 
be  inconsistent  with  the  continned  protection 
of  the  mortgagor  and  the  other  creditors,  the 
presence  of  that  provision  constitutes  no  ob- 
jection to  the  instrument    There  was  noth- 


ing in  the  nature  of  the  property  to  snggeat 
the  inconsistency,  and,  to  find  what  effect  the 
parties  Intended  the  language  to  have,  we 
must  go  to  the  agreement  To  properly  care 
for  the  herd,  make  the  horses  salable,  and  do 
the  requisite  branding.  Involved  an  outlay  of 
money.  Hill  had  neither  the  funds  nor  the 
credit  necessary  to  enable  him  to  do  what  the 
welfare  of  the  herd  demanded.  The  agree- 
ment therefore  provided  for  the  turning  ot 
the  herd  over  to  Lee,  with  authority  in  him 
to  make  sales,  and  out  of  the  proctseds  to 
pay  the  running  expenses,  which  should  not 
exceed  a  rate  of  $1,500  per  year,  and  apply 
what  might  be  left  upon  the  Indebtedness 
secured.  There  is  some  controversy  here  as 
to  whether  the  possession  which  Lee  acquired 
was  that  of  mortgagee  or  agent  for  HUL  We 
do  not  regard  the  question  as  very  important; 
but  It  seems  quite  clear  that  the  authority 
which  Lee  had  in  the  premises  was  derived 
from  the  ag^reement  and  not  from  the  mort- 
gage. The  property  was  delivered  to  IJee  In 
order  that  he  might  do  for  Hill  what  HIU  was 
financially  unable  to  do  for  hlmcelf.  He 
therefore  represented  Hill,  his  possession  waa 
Hill's  possession,  and  his  acts  were  Hill's  acts. 
He  was  authorized  to  Incur  expenses  which 
would  have  fallen  upon  HIU  If  Hill  had  per- 
sonally retained  the  possession,  and  to  reim- 
burse himself  from  sales.  The  mortgages 
gave  HIU  the  possession,  use,  and  enjoyment 
of  the  property  until  default  by  him.  The 
agreement  did  not  annul  this  right  reserved 
to  Hill,  but  simply  empowered  Lee  to  act  in 
his  stead,  and  its  provisions  concerning  sales 
of  horses  and  the  disposition  of  the  resulting 
money  were  the  Interpretation  which  the  par- 
ties put  upon  the  clause  In  the  mortgages  giv- 
ing HiU  the  use  and  enjoyment  of  the  prop- 
erty. The  sales  and  expenditures  made  by 
Lee  must  be  regarded  as  Hill's,  and.  If  the 
disposition  of  the  money  authorised  by  the 
agreement  amounted  to  Its  retention  by  HIU 
for  his  own  personal  benefit,  the  argument  in 
behalf  of  the  county  is  sound. 

The  cases  in  which  chattel  mortgages  have 
been  adjudged  InvaUd  as  against  creditors 
on  account  of  the  authority  given  to  the 
mortgagor  to  dispose  of  the  property  have 
been  cases  where,  under  the  apparent  pro- 
tection of  the  mortgage,  the  mortgagor  was 
allowed  to  appropriate  to  himself  property 
which  should  have  been  nsed  to  discharge 
his  debts.  It  Is  the  right  of  other  creditors 
that  the  property  mortgaged  should  be  sub- 
jected to  the  payment  of  the  mortgage  In- 
debtedness, so  that  they  may  have  the  bene- 
fit of  what  may  remain  after  that  indebt- 
edness shall  be  paid;  and  to  hold  them  at 
bay  with  a  mortgage,  while  their  debtor  Is 
reaping  the  same  benefit  from  the  property 
as  if  there  were  no  mortgage,  would  be  man- 
ifestly unjust  In  the  language  of  the  opin- 
ion In  Wilson  v.  Volght,  supra:  "When  the 
mortgagee  stipulates,  either  in  the  mortgage 
or  out  of  it,  that  the  mortgagor  may  sell  the 
very  thing  composing  his  security,  and  re> 
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tain  the  proceeds,  he  thereby  destroys  every 
vestige  of  a  valid  statutory  or  common-law 
mortfcage,  and  leaves  himself  in  no  better 
position  than  If  It  had  not  been  executed. 
Besides,  the  Inevitable  tendency  of  the  trans- 
action is  disastrous  to  other  creditors  of  the 
mortgagor;  for  the  effect  is  to  hinder  and 
delay  such  creditors  while  the  mortgagor 
makes  way  with  the  property,  and  leaves 
the  general  aggregate  of  his  indebtedness 
undiminished."  But  the  sales  which  Lee 
was  authorized  to  malie  were  designed  for 
the  benefit  of  the  security.  Domestic  ani- 
mals require  care  to  prevent  their  deteriora- 
tion In  value,  and  this  care  involves  expense. 
And,  where  they  are  running  at  large  upon 
an  extensive  range,  it  is  evident  that  they 
must  be  loolied  after,  to  prevent  loss.  It  ai>- 
pears  from  the  stipulation  that  most  of  the 
horses  composing  the  herd  were  unbrolcen, 
and  that,  to  give  them  a  market  value,  they 
must  be  broken;  also,  the  increase  required 
branding.  To  break  and  brand  the  horses, 
It  was  reqnlsite  that  the  herd  shonld  be  gath- 
ered. It  was  TO  provide  for  the  outlay  nec- 
essary In  gathering,  breaking,  and  branding 
the  horses,  that  the  authority  to  s^I  was  glv- 
«n,  and  its  ultimate  purpose  was  the  en- 
hancement of  the  value  of  the  herd.  As  Hill 
was  without  money  to  do  the  necessary 
things,  and  as,  for  the  preservation  of  the 
security.  It  was  requisite  that  those  things 
should  be  done,  the  expense  must  be  borne 
Ijy  the  herd.  There  was  no  other  source  from 
which  the  money  could  come.  The  sales 
which  were  authorized  might  be  said  to  have 
been  intended  for  Hill's  advantage.  In  this: 
that  the  proceeds  were  to  be  expended  for 
the  benefit  of  the  herd,  upon  which  he  relied 
to  relieve  him  from  the  debt,  and  from  which, 
perhaps,  something  might  eventoally  be  re- 
alized to  him  in  excess  of  his  liability.  But 
not  a  dollar  of  the  money  was  to  be  given 
to  or  retained  by  him,  and,  except  as  the  herd 
might  be  kept  in  a  condition  to  sell  for  a 
good  price,  he  could  not,  even  Indirectly,  de- 
rive a  dollar  of  benefit  from  the  transaction. 
The  purpose  for  which  the  sales  were  an- 
tborized,  and  the  nse  to  which  their  proceeds 
were  to  be  applied,  were  not  the  purpose  and 
nse  which  the  decisions  have  condemned. 
Xo  Inference  against  the  good  faith  of  the 
parties  can  be  drawn  from  the  agreement, 
and,  so  far  as  we  are  advised,  its  provisions 
were  entirely  consistent  with  the  rights  and 
Interests  of  the  other  creditors  of  Hill.  We 
do  not  think  that  it  affected  the  validity  of 
the  mortgages. 

It  Is  to  be  inferred  from  the  agreed  state- 
ment that,  down  to  the  assessment  of  1895, 
Alexander  Pitts  was  the  owner  of  the  prop- 
erty, and  that  In  February,  1886,  Hill  was 
its  owner.  How  or  when  the  title  of  Pitts 
passed  to  Hill,  is  not  disclosed.  But  that 
when  the  mortgage  to  Pitts  and  the  one  to 
Lee  were  executed  Hill  was  the  owner,  and 
could  rightfully  mortgage  the  property,  is 
«onceded;  -and,  ia  ao  far  as  the  liability  of 


the  property  taken  by  the  treasurer  for  the 
taxes  upon  which  his  distraint  warrant  was 
Issued  Is  concerned  it  Is  Immaterial  wheth- 
er those  taxes  were  primarily  chargeable 
against  Hill  or  Pitts. 

The  assessment  for  189C  Is  the  subject  of 
some  argument,  but  it  was  made  after  the 
mortgages  were  fflcecuted,  and  apparently  aft- 
er Lee  had  taken  possession  of  the  herd. 
Whether  that  assessment  was  against  Hill 
or  I-«e,  or  what  was  its  form  or  purport,  we 
are  not  Informed.  No  distraint  warrant  was 
Issued  for  the  taxes  of  that  year,  and  we  do 
not  know  whether  they  were  embraced  in 
the  judgment  Our  decision  applies  only  to 
the  taxes  of  the  former  years.  The  judg- 
ment is  reversed.    Reversed. 


McINTTRB  et  al.  v.  BOARD  OP  OOM'RS  OF 

EL  PASO  OOtTNTY  et  al. 
(Court  of  Appeals  of  Colorado.    May  14,  1900.) 

MUNICIPAL  CORPORATIONS-CONTROL  OF  PUB- 
LIC PARKS— PURPOSES  OP  DEDICATION— CON- 
STRUCTION—ACTION  BY  TAXPAYERS— PAR- 
TIES. 

1.  Where  the  owners  of  land  in  laying  out  a 
town  site  dedicated  a  part  thereof  for  a  pub- 
lic park,  and  the  dedication  was  accepted  by 
the  citj,  it  has  no  power  to  authorize  its  use 
as  a  site  for  a  county  court  house,  though  such 
building  would  only  occupy  a  part  of  the  park. 

2.  The  owners  of  land  platted  it  into  lots  and 
blocks  for  city  purposes,  and  reserved  a  block, 
which  they  did  not  plat  into  lots,  and  which 
they  stated  was  reserved  for  public  buildings 
and  park  purposes.  The  city  accepted  the  dedi- 
cation, and  nsed  the  block  for  a  park.  Htld, 
that  tile  dedication  did  not  authorize  the  con- 
stniction  thereon  of  a  county  court  house,  since 
the  words  "pnblic  buildings"  will  be  deemed  to 
refer  solely  to  city  public  buildings. 

3.  Mills'  Ann.  St.  §  4403,  subd.  7,  providing 
that  municipalities  shall  have  power  to  estab- 
lish, alter,  widen,  extend,  and  vacate  public 
parks  and  grounds,  does  not  empower  the  city 
to  authorize  the  construction  of  a  county  court 
house  in  one  of  its  parks. 

4.  Resident  property  owners  and  taxpayers 
of  a  city  may  maintain  an  action  In  their  own 
names  to  enjoin  county  commissioners  of  the 
county  in  which  the  city  is  situate  from  erect- 
ing a  county  court  house  on  one  of  tiie  city's 
puhlic  parks,  where  the  city  council  have  as- 
sented thereto. 

».  A  city  is  not  a  necessary  party  to  an  ac- 
tion by  resident  property  owners  and  taxpay- 
ers to  enjoin  the  county  comniissionera  from 
building  a  county  court  house  on  a  tract  de<li- 
cated  to  city  park  purposes,  where  the  city 
council  have  assented  to  such  use  by  the  coun- 
ty. 

Appeal  from  district  court.  El  Paso  county. 

Action  by  J.  E.  Mclntyre  and  others 
against  the  board  of  county  commissioners 
of  the  county  of  El  Paso  and  others  to  enjolu 
the  use  by  the  county  commissioners  of  a 
public  park  in  the  city  of  Colorado  Springs 
as  a  site  for  a  county  court  house.  From  a 
judgment  sustaining  a  demurrer  to  plaintiffs' 
complaint,  they  appeal.    Reversed. 

Colbum,  Dudley  &  Lewis,  Richard  Lea 
Kennedy,  and  J.  C.  Helm,  for  appellants. 
Robert  L.  Hubbard  and  Joseph  W.  Ady,  for 
appelleea. 
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WILSON,  J.  Plaintiff  Mclntyre,  with  four 
other  residents,  property  owners,  and  taxpay- 
ers of  the  city  of  Colorado  Springs,  suing  for 
themselvess  as  well  as  for  all  other  residents, 
property  owners,  and  taxpayers  of  the  city, 
conimeuced  this  action  to  restrain  the  board 
of  county  rommissioners  of  the  county  of  El 
Paso,  In  which  the  city  of  Colorado  Springs  Is 
situate,  from  the  erection  of  a  county  court 
house  upon  a  certain  public  square  within  the 
city,  which  it  was  claimed  had  been  dedicat- 
ed and  used  for  29  years  as  a  public  park. 
The  complaint  is  very  lengthy,  and  hence  we 
shall  Insert  only  such  portions  of  It  as  are 
requisite  to  a  proper  understanding  of  the 
issues  and  the  questions  presented  and  de- 
termined. It  recites  that  in  the  year  1871 
the  Colorado  Springs  Company,  a  private  cor- 
poration, laid  off  and  platted  as  a  town  site 
for  the  city  of  Colorado  Springs  a  certain 
tract  of  land,  of  which  It  was  the  owner;  that 
it  filed  in  the  office  of  the  county  clerk  and 
recorder  of  the  county  a  plat  of  said  town 
site,  showing  the  blocks,  lots,  streets,  ave- 
nues, alleys,  and  reserved  squares,  to  which 
plat  was  attached  an  acknowledgment  of  the 
vice  president  of  the  company,  as  required  by 
law,— and  then  proceeds: 

"Fourth.  That  all  of  the  blocks  designated 
upon  said  plat  were  divided  into  lots,  except 
a  certain  block  designated  on  said  plat  as 
block  number  sixty-two  (62),  lying  two  blocks 
north  of  Pike's  I'eak  avenue,  and  marked  on 
said  plat  as  Acacia  Place,  and  except  a  cer- 
tain block  designated  on  said  plat  as  block 
number  one  hundred  twelve,  and  lying  two 
blocks  south  of  Pike's  Peak  avenue,  and 
marked  on  said  plat  as  Alamo  Square;  nei- 
ther of  said  two  last-named  blocks  having 
lots  designated  thereon.  That  said  Pike's 
Peake  avenue  runs  east  and  west  In  said  city, 
and  Is  equidistant  from  either  end  of  said 
platted  ground.  That  said  blocks  designated 
as  Acacia  Place  and  Alamo  Square  are  of 
equal  size  with  all  the  other  blocks  within 
said  platted  ground;  being  about  four  hun- 
dred (-100)  feet  square,  and  each  bounded  by 
streets  on  the  four  sides  thereof. 

"Fifth.  That,  at  the  time  said  plat  was 
filed  as  aforesaid,  said  company  laid  off  said 
ground  as  the  original  town  site  of  the  city 
of  Colorado  Springs;  there  being  then  only  a 
few,  if  any.  residents  within  the  present  lim- 
its of  said  city;  it  being  the  Intention  of  said 
the  Colorado  Springs  Company  to  place  upon 
the  market  for  sale  the  lots  so  designated 
and  shown  upon  said  plat. 

"Sixth.  That,  with  the  purpose  of  Inducing 
the  public  to  purchase  the  lots  as  platted  as 
aforesaid,  which  It  Immediately  thereafter  be- 
gan selling  to  divers  and  sundry  persons  with 
reference  to  said  plat,  said  Alamo  Square 
•and  Acacia  Place  were  reserved  from  sale, 
and  it  was  then  and  there  given  out  by  said 
iwmpany,  and  so  understood  by  the  public 
generally,  and  by  those  purchasing  lots  from 
said  company  in  said  platted  ground,  that 
both  of  said  blocks  of  ground  would  be  kept 


and  reserved  for  the  public  for  public  parks; 
they  having  been  reserved  upon  said  plat  as 
then  provided  by  statute. 

"Seventh.  That  soon  thereafter  both  of 
said  blocks  of  ground,  Acacia  Place  and  Ala- 
mo Square,  were  taken  possession  of  by  the 
city  authorities  of  said  Colorado  fringe  for 
parks,  and  were  Improved  by  the  said  city 
authorities,  at  public  expense,  for  parks,  and 
have  ever  since  been  maintained  at  public 
expense  by  the  said  city  authorities  for  park 
purposes,  being  beautified  by  lawns,  shade 
trees,  public  walks,  water  fountains,  and 
seats  for  the  accommodation  of  the  general 
public;  and  the  public  for  more  than  twen- 
ty (20)  years  last  past  have  held  the  open, 
exclusive,  continuous,  uninterrupted,  and 
peaceable  possession  of  both  of  said  blocks  of 
ground  for  park  purposes,  and  are  now  so 
using  the  same. 

"Ifilghth.  That  the  city  of  Colorado  Springs 
now  has  a  population  of  about  25,000,  and 
the  two  blocks  of  ground  aforesaid  are  the 
only  parks  in  said  city  centrally  located,  and 
are  convcaiient  and  necessary  to  the  Inhabit- 
ants thereof  and  the  general  public  for  the 
purposes  to  which  they  have  been  continu- 
ously devoted,  and  the  public  hold  and  own 
an  irrevocable  easement  in  said  blocks  for 
park  purposes. 

"Ninth.  That  heretofore,  on  or  about  the 
day  of  April,  A.  D.  1899,  the  defend- 
ants Slntcm,  France,  and  Doran,  conspiring 
with  the  mayor  and  city  council  of  the  dty 
of  Colorado  Springs  to  destroy  the  park  situ- 
ate on  the  said  block  of  ground  known  as 
'Alamo  Square.'  persuaded  and  induced  said 
mayor  and  city  council  to  pass  an  ordinance 
In  words  and  figures  following,  to  wit: 

"  'An  ordmance  to  provide  for  the  relin- 
quishment of  all  rights  In  and  to  block 
numbered  one  hundred  and  twelve,  in  the 
city  of  Colorado  Springs,  county  of  Bi 
Paso  and  state  of  Colorado,  to  the  coun- 
ty of  El  Paso,  upon  certain  terms  and 
conditions,  that  the  same  may  be  used  as 
a  site  for  a  court  house  for  tlie  said 
county. 

"  'Be  It  ordained  by  the  city  council  of  the 
dty  of  Colorado  Springs: 

"  'Section  1.  Whereas,  the  Colorado  Springs 
Company,  a  corporation,  filed  In  the  office  of 
the  clerk  and  recorder  of  Bl  Paso  county, 
Colorado,  a  plat  of  the  original  town  of  Colo- 
rado Springs,  and  reserved  bloclis  sixty-two 
(02)  and  one  hundred  and  twelve  (112)  for 
public  buIldingE,  company  building  and  parks; 
and  whereas,  the  county  of  £1  Paso,  In  the 
state  of  Colorado,  Is  about  to  erect  a  new 
Lourt  house  for  said  county:  Now  therefore, 
tlie  city  of  Colorado  Springs  does  hereby  re- 
linquish all  Its  right,  or  rights,  in  and  control 
over  said  block  numbered  one  himdred  and 
twelve  (112)  in  favor  of  the  said  county  of 
El  Paso,  for  the  purpose  of  permitting  the 
said  county  of  El  Paso  to  erect  a  court  house 
upon  said  block  of  ground  for  said  county; 
the  dty  reserving  the  right  to  eater  in  and 
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upon  the  ground  for  main tainJtig  he  gewei'and  ' 
water  systems  and  the  expense  to  be  borne 
by  the  county  of  El  Paso  for  making  any 
necessary  ehnngcs  upon  said  ground:  pro- 
vided, however,  that  only  so  much  of  said 
block  shall  be  used  by  the  county  of  M  Paso, 
as  may  be  necessary  for  the  purpose  of  erect- 
ing tliereon  a  court  bouse  consisting  of  one 
building,  and  for  necessary  patbs  and  road- 
way for  Ingress  to  said  court  house  and 
egress  therefrom;  and  that  all  of  the  residue 
and  remainder  of  the  said  block,  numbered 
one  hundred  and  twelve  (112),  not  so  used  as 
above  stated,  for  the  erection  thereon  of-  said 
court  house,  shall  be  appropriately  kept,  prop- 
erly planted  and  maintained  as  a  public  park, 
at  the  expense  of  the  said  county  of  El  Paso, 
and  the  same  shall  remain  a  public  park  for- 
ever: provided,  further,  that  if  the  said  block 
of  ground,  or  any  part  of  It,  shall  at  any 
time  be  used  otherwise  than  for  the  purpose 
of  building  and  maintaining  a  court  house 
thereon,  unless  it  be  fw:  the  future  enlarge- 
ment of  said  court  bouse,  then,  and  in  that 
case,  all  the  rights  and  intH-ests  of  the  city 
of  Colorado  Springs  in  and  to  said  block  of 
ground,  hereby  granted  to  the  said  county  of 
El  Paso,  shall  Immediately  revert  to,  and  be- 
come the  property,  rights  and  Interests  of  the 
said  city  of  Colorado  Springs,  as  the  same 
existed  immediately  prior  to  the  passage  of 
this  ordinance:  and  provided,  further,  that. 
If  the  said  county  of  El  Paso  shall  fail  or 
neglect  to  maintain  said  grounds  in  a  suitable 
condition  for  park  purposes,  as  hereinbefore 
set  forth,  then,  and  In  that  case,  the  said 
county  shall  pay  to  the  said  city  of  Colorado 
Springs,  each  and  every  year  such  failure  or 
neglect  shall  continue,  the  sum  of  five  thou- 
sand ($5,000)  dollars,  which  said  sum  shall 
be  used  and  applied  by  the  said  city  of  Colo- 
rado Springs  for  the  purpose  of  maintaining 
said  block  of  ground  for  park  purposes,  and 
any  surplus  remaining  of  the  said  five  thou- 
sand dollars,  after  making  necessary  expendi- 
tures upon  said  block  of  ground,  shall  be 
applied  to  the  proper  fund  of  the  city  of  Colo- 
rado Springs  to  be  used  for  the  maintenance 
of  the  parks  of  said  city. 

'"See.  2.  The  mayor  of  the  city  of  Colo- 
rado Springs  Is  hereby  appointed  as  a  com- 
missioner to  carry  out  the  provisions  of  this 
ordlnnuce,  and  to  execute  all  conveyances 
necessary  or  proper  in  carrying  out  the  pro- 
visions of  this  ordinance.  All  such  contracts, 
agreements  and  conveyances  sh.all  be  attest- 
ed by  the  city  clerk  of  the  city  of  Colorado 
Springs,  under  the  corporate  seal  of  said 
city.'  " 

It  then  recites  the  execution  by  the  mayor 
of  the  city,  In  pursuance  of  this  ordinance, 
of  a  dee«l  conveying  to  the  county  the  prem- 
ises In  qucofiou,  with  tlie  provisos  and  upon 
tlie  conilltions  specided  In  the  ordinance,  to 
wit.  tl:nt  uo  part  of  tlie  gronnil  sliould  b.' 
•jscd  by  the  connty  for  any  other  puriii)-<.i'  th.iu 
the  building  .nnd  inniutnluing  of  a  court  house 
•thereon,  and  providing,  further,  "that  If  the 


said  county  of  EI  t'aso  shallfRll  or  liegleet  to 
maintain  said  ground  in  a  suitable  condition 
for  park  puri)oses,  as  hereinbefore  set  forth, 
then  and  in  that  case  the  said  county  shall 
pay  to  the  city  of  Colorado  Springs  each  and 
every  year  during  which  said  failure  or  neg- 
lect shall  continue  the  sum  of  five  thousand 
dollars  ($5,000),  which  said  sum  shall  be  used 
and  applied  by  the  city  of  Colorado  Springs 
for  the  purpose  of  maintaining  said  block  of 
ground  for  park  purposes;  and  any  surplus 
remaining  of  the  said  five  thousand  dollars, 
after  making  the  necessary  expenditures  on 
said  block  of  ground,  shall  be  applied  to  the 
proper  fund  of  the  city  of  Colorado  Springs, 
to  be  used  for  the  maintenance  of  the  parks 
of  said  city."  The  complaint  further  recites 
the  execution  on  the  same  day  of  a  deed  hy 
the  Colorado  Springs  Company  conveying  to 
the  county  all  of  Its  right,  title,  and  interest 
In  and  to  the  premises. 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and 
on  various  special  grounds,  the  nature  of 
which  will  appear  during  the  course  of  this 
opinion.  The  demurrer  was  sustained,  and, 
the  plaintiffs  electing  to  abide  by  their  com- 
plaint, Judgment  of  dismissal  was  rendered, 
and  the  cause  is  brought  to  this  court  for  re- 
view. 

It  Is  conceded  In  their  argument  by  coun- 
sel on  both  sides  that  there  was  a  dedica- 
tion of  the  square  to  public  use,  and  that  it. 
is  sufficiently  pleaded.  The  contention  be- 
tween tliem  is  as  to  the  restrictions,  if  any, 
on  its  use  and  control  by  the  city  authorities, 
and  as  to  whether  the  proposed  use  Is  Incon- 
sistent with  the  purposes  and  objects  of  the 
dedication.  We  are  relieved,  too,  from  the 
necessity  of  considering  whether  the  dedica- 
tion was  a  statutory  one  or  one  at  common 
law,  or  whether  the  right  which  the  city  au- 
thorities possessed  to  control  the  square,  and 
the  people  of  the  city  to  use  It,  Is  acquired  by 
prescription.  Under  the  facts  of  this  case,  the 
principles  which  control  and  determine  are 
the  same,  whatever  may  have  liecn  the  man- 
ner of  dedication.  It  is  not  disputed,  either, 
that  the  city  of  Colorado  Springs  acquired, 
and  has  the  right  to  control  and  regulate  the 
use  of,  this  square,  as  trustee  for  the  peoplu 
of  the  dty,  and  is  bound  to  perform  the  duty. 
In  such  case  it  is  well  settled  by  the  universal 
current  of  authority  that  the  municipality 
holds  the  dedicated  ground  for  the  use  and 
l)enefit  of  Its  citizens,  for  the  purposes  only 
of  Its  dedication.  The  trustee  cannot  Impose 
upon  It  any  servitude  or  burden  Inconsistent 
with  tiiese  purposes,  or  tending  to  impair 
them.  Xeltlier  can  It  alienate  the  ground, 
nor  relieve  itself  from  the  authority  and  duty 
to  regul.nte  Its  use.  AVc  cite  a  few  of  the 
very  m;iny  authorities  to  tills  effect:  War- 
ren V.  lla.vor  of  Lynns  City.  22  Iowa,  3."1; 
f'ltj-  of  I.lano  V.  T.l:ino  Co.,  .T  Tl'cx.  Civ.  .Xpp. 
i:!2,  2.H  S.  W.  KHKS;  City  of  .la. ks)nvllle  v. 
Jacksonville  Hy.  Co.,  67  111.  541;  McCuliougli 
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T.  Board,  51  Oal.  418;  Ylllage  of  Prlnc«7ffle 
T.  Auten,  77  ni.  aST;  Harris  Ca  t.  Taylor, 
68  Tex.  660;  Rutherford  t.  Taylor,  36  Ma 
818;  ClHircli  v.  City  of  Portland,  18  Or.  74, 
22  Pac  S28,  6  L.  R.  A.  259;  Krelgh  T.  Olty  of 
Oliicago,  86  lU.  410;  aty  of  Alton  T.  Illinois 
Transp.  Co.,  12  HL  64;  Le  Clerq  t.  Trustees, 
7  OliiOk  pt  1,  217.  There  Is  no  question  that 
the  complaint  sufficiently  pleads  a  dedication 
of  this  square  for  the  purposes  of  a  publk 
I)ark.  A  dedication  may  be  made  without 
writing.  It  may  be  made  by  acts  from  which 
the  Intention  to  dedicate  may  be  rightfully 
presumed,  and  with  which  any  other  pre- 
sumpticM)  would  be  inconsistent  For  In- 
stance, a  town  proprietor  who  exhibits  upon 
his  plat  a  plot  or  square  of  ground  not  sub- 
divided Into  lots,  and  who  states  to  Intending 
purdiasers  of  lots  that  this  square  or  plot  Is 
reserred  for  a  public  park  or  for  any  other 
public  use,  and  who,  upon  the  face  of  these 
representations,  sells  lots,  thereby  dedicates 
the  plot  to  such  public  use  aa  fully  and  eflCec- 
tually  as  If  he  had  expressly  done  so  by  deed. 
When  the  dedication  Is  accepted,  the  proprie- 
tor cannot  be  heard  thereafter  to  say  that 
such  was  not  the  Intent.  To  hold  otherwise 
would  be  to  allow  him  to  practice  a  palpable 
fraud  upon  the  public,  and  to  take  advantage 
of  his  own  wrong.  City  of  Alton  y.  Illinois 
Transp.  Co.,  supra;  Rutherford  t.  Taylor, 
supra;  Abbott  v.  Mills,  3  Vt  521;  V/ashb. 
Easem.  (4th  Ed.)  p.  230.  If  the  dedication  of 
the  square  In  controversy  was  solely  for  the 
purpose  of  a  public  park  for  the  use  and  ben- 
efit of  the  citizens  of  Colorado  Springs,  there 
Is  no  question  that  it  is  wholly  without  the 
power  of  the  city  authorities  to  convey  It  or 
permit  it  to  be  used  for  the  erection  thereon 
of  a  county  court  house.  It  would  be  a  use 
utterly  inconsistent  with  that  for  which  It 
was  dedicated.  The  tenn  "park,"  In  its  or- 
dinary and  usual  significance^  Imports  a  plot 
of  ground  in  a  city  or  town  set  apart  for 
ornament,— a  place  which  the  residents  of  the 
municipality  may  frequent  for  pleasure  and 
exercise  or  amusement  It  Is,  besides,  con- 
ducive to  health;  furnishing  to  the  citizens 
of  crowded  cities  a  place  where  they  may 
breathe  the  pure  air,  untainted  by  smoke  and 
noxious  gases.  Certainly  it  cannot  be  con- 
tended that  the  erection  of  a  large  building 
in  such  a  place,  however  massive,  grand,  or 
beautiful  may  be  its  architecture,  to  be  used 
by  either  dty  or  connty  for  the  carrying  on 
of  its  business,  is  consistent  with  this  use. 
Besides,  if  the  ground  is  dedicated  for  a  paik, 
the  citizens— the  b«ieflciaries  of  the  trust- 
are  entitled  to  the  use  of  the  whole.  If  the 
trustee  may  be  permitted  to  say  that  any  par- 
ticular part  of  it  is  not  needed  nor  necessary 
for  the  dedicated  purpose,  then  it  may  say 
that  the  larger  portion  of  It  Is  not  so  needed, 
and  In  fact  defeat  the  whole  purpose  of  the 
dedication.  These  views  are  fully  sustained 
by  the  authorities  which  have  beim  cited 
above. 
The  complaint  does  not  state  that  there 


was  marked  npoo  the  lecorded  plat  any  des- 
ignation of  the  plot  or  square  In  questimi,  ex- 
cept "Alamo  Square."  It  alleges  no  WMrda 
on  the  plat  from  which  any  dedication  for  a 
specific  purpose  might  be  inferred.  The  or- 
dinance of  the  city,  however,  which  is  set 
forth  in  the  complaint  recites  In  its  first  sec- 
tion that  this  block,  with  one  other,  was  re- 
served for  "public  buildings,  company  build- 
ing and  parka."  This  may  or  may  not  be 
true,  but  as  counsel  for  both  parties  in  their 
briefs  argue  the  case  upon  the  basis  of  its 
truth,  we  may  Infer  that  the  recital  Is  cor- 
rect This  being  true,  counsel  for  the  coun- 
ty strenuously  urges  that  the  proposed  use  is 
not  inconsistent  with  that  of  Its  dedication, 
but  is,  on  the  contrary,  a  use  expressly  per- 
mitted by  the  terms  of  the  dedication.  This 
he  maintains  upon  the  ground  that  the  coun- 
ty court  house  is  a  public  building.  A  suffi- 
cient and  complete  answer  to  this  is  that  un- 
der no  rules  of  construction  could  the  words 
"public  buildings,"  in  the  sense  and  under 
the  drcumstances  there  used,  be  construed  to 
mean  other  than  public  buildings  of  the  town 
or  city.  The  town  proprietors  were  laying 
out  a  town  site.  They  nuide  their  subdivi- 
sions, plats,  and  their  reservations  solely 
with  reference  to  the  building  up  of  a  town, 
and  to  the  promotion  of  its  interests.  True, 
a  county  court  house  is  a  public  building;  but 
so  are  a  state  capltol,  a  penitentiary,  an  in- 
sane asylum,  school  houses,  and  in  fact  all 
buildings  erected  and  owned  by  state,  coun- 
ty, or  municipal  authorities.  If  the  conten- 
tion of  defendant  is  correct  thm,  without 
consulting  the  wishes  of  the  municipality  or 
of  its  people,  for  whose  use  this  ground  was 
dedicated,  any  buildings  of  the  cliaracter 
which  we  have  mentioned  might  be  erected 
upon  this  ground.  If  its  theory  is  correct 
there  was  no  necessity  to  secure  a  deed  from, 
or  the  passage  of  an  ordinance  by,  the  city, 
giving  the  coimty  the  right  which  It  attempt- 
ed to  confer. 

The  defendant  'nsists,  however,  that  a  nni- 
nicipallty  holds  and  controls  Its  proj;>erty  sub- 
ject to  the  paramount  authority  of  the  legis- 
lature. This  Is  true,  as  a  general  proposi- 
tion, but  there  are  restrictions  upon,  and  lim- 
itations of,  this  legislative  power.  The  rule 
is  that  In  cases  of  dedication  of  ground  for 
specific  use,  In  case  of  aband(Himent  or  fail- 
ure to  lUlIze  the  property  for  the  specified 
use  the  pro];>erty  reverts  to  him  who  dedicat- 
ed, or  attempted  to  do  so.  Surely,  It  cannot 
be  contended  that  in  such  case  as  this  the 
legislature  would  have  the  power  to  destroy 
these  property  rights  of  an  IndlviduaL  Tlila 
claim  of  defendant  Is  based  upon  the  provi- 
sions of  subdivision  7,  {  4408,  Mills'  Ann.  St, 
originally  enacted  In  1877,  which  gives  mu- 
nicipal authorities  the  power  ''to  lay  out  es- 
tablish, open,  alter,  widen,  extend,  grade, 
pave  or  otherwise  Improve,  streets,  alleys, 
avenues,  side-walks,  parks  and  public  grounds, 
and  vacate  the  same,  and  to  direct  and  reg- 
ulate the  planting  of  ornamental  and  shads 
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trees  In  finch  atareets,  avenues  and  pabllc 
gronndB."  If  there  yr&a  a  dedication  of  this 
ground  for  public  use  as  a  park,  It  was  long 
prior  to  1877,— long  after  the  rights  of  the 
beneficiaries  of  this  trust  had  accrued.  It 
ras  made,  if  at  all,  subject  to  the  law  as  It 
existed  before  1871,  and  -we  do  not  find  in 
the  old  statutes  a  provisioa  similar  to  the 
one  upon  which  the  defendant  relies.  By  the 
statutes  of  1868  (section  1,  art.  3,  p.  606,  Rev. 
St.  1868),  town  authorities  were  given  the 
power  to  vacate  any  street,  avenue,  alley,  or 
sidewalk,  and  abolish  the  same,  but  we  do 
not  find  any  authority  given  for  the  vaca- 
tion of  parks.  Waiving  this  questioo,  how- 
ever, and  conceding  that  the  statute  of  1877 
controls.  It  is  of  no  avail  to  defendant  In 
this  case,  because  there  Is  no  attempted  exer- 
cise of  the  power  there  given.  The  com- 
plaint in  this  case  is  not  of  any  attempted 
vacation  of  this  square  or  park,  but  of  an 
attempted  appropriation  of  a  portion  of  It  for 
a  use  inconsistent  with  the  purpose  of  the 
dedication,  and  of  an  entire  alienation  and 
abdication  by  the  city— the  trustee  of  the  peo- 
ple— of  Its  right  to  control  the  possession  and 
regiilate  the  use  of  the  square. 

It  Is  insisted,  however,  that  in  any  event 
the  demurrer  was  properly  sustained  on  the 
ground  that  the  plaintiffs  have  not  the  legal 
capacity  to  maintain  the  suit.  This  is  based 
upon  the  doctrine  that  a  private  action  can- 
not be  maintained  where  the  Injury  is  purely 
a  public  one,  unless  the  individual  seeking 
relief  is  able  to  show  some  damage  special 
or  peculiar  to  himself.  This  well-settled  le- 
gal principle  Is  not  applicable  to  cases  like 
the  one  at  bar.  On  the  contrary,  the  doc- 
trine established  by  the  great  weight  of  au- 
thority Is  that  a  resident  taxpayer  of  a  mu- 
nicipality has  the  right  to  maintain  a  suit  to 
prevent  the  unlawful  disposition  by  the  mu- 
nicipal authorities  of  the  money  or  property 
of  the  town,  and  to  restrain  the  diversion  of 
proiMsrty  In  bis  town  from  any  public  use,  In 
which  he  shares,  to  which  it  has  been  dedi- 
cated. Davenport  v.  Bufflngton,  38  C.  C.  A. 
453,  97  Fed.  234;  Rowzee  v.  Pierce  (Miss.) 
23  South.  307,  40  L.  R.  A.  403;  Crampton  v. 
Zabriskie,  101  U.  S.  601,  25  L.  Ed.  1070; 
Cnmmings  v.  City  of  St  Louis,  90  Mo.  261,  2 
S.  W.  130;  2  Dill.  Mun.  Corp.  H  663,  915; 
Carter  v.  City  of  Portland,  4  Or.  339;  Pack- 
ard V.  Board,  2  Colo.  350.  The  reason  upon 
which  the  rule  is  based  is  thus  aptly  ex- 
pressed by  Mr.  Dillon:  "If  the  property  or 
funds  of  such  a  corporation  be  illegally  In- 
terfered with,  ordinarily  the  action  to  pre- 
vent or  redress  the  wrong  should  be  brought 
by  and  In  the  name  of  the  corporation.  But 
if  the  officers  of  the  corporation  are  parties 
to  the  wrong,  or  if  they  will  not  discharge 
their  duty,  why  may  not  any  Inhabitant,  and 
particularly  any  taxable  Inhabitant,  be  al- 
low^ed  to  maintain  a  suit  to  prevent  or  avoid 
the  illegal  act?  Such  a  right  is  especially 
necessary  in  the  case  of  municipal  and  pub- 
lic corporations,  and,  if  It  be  denied,  they 
«1  P.— 16 


are  liable  to  be  plundered,  and  the  taxpay- 
ers and  property  owners,  on  whom  the  loss 
will  eventually  fall,  are  without  effectual 
remedy."  This  doctrine  is  not  In  conflict 
with  the  mlings  of  our  supreme  court  in  the 
cases  to  which  we  have  been  cited.  Whit- 
sett  V.  Railroad  CO.,  10  Colo.  243,  15  Pac.  338; 
Railway  Co.  v.  Foley,  19  Colo.  280,  35  Pac. 
542;  City  of  Denver  v.  Girard,  21  Colo.  450, 
42  Pac.  662.  The  principle  announced  In 
these  applies  to  cases  in  which  the  city  coun- 
cil, in  the  exercise  of  Its  acknowledged  legal 
power,  confers  a  license  for  some  unusual 
use  of  a  street,  or  concerns  nuisances.  The 
principle  which  controls  in  this  case  has  been 
affirmed,  In  accordance  with  the  views  which 
we  have  expressed,  by  our  supreme  court. 
In  Packard  v.  Board,  supra,  the  court  said: 
"The  right  of  taxable  Inhabitants  and  prop- 
erty holders  to  resort  to  equity  to  restrain 
misuse  of  public  property  and  misapplication 
of  public  funds  has  been  denied  In  New  York 
and  elsewhere,  but  we  Incline  to  the  opposite 
view,  which  Is  also  supported  by  many  au- 
thorities." The  doctrine  there  announced 
has  never  been  controverted  in  this  jurisdic- 
tion. The  city  is  not  a  necessary  party  to 
this  suit.  It  Is  an  action  to  restrain  the  com- 
mission of  a  trespass  upon  the  public  prop- 
erty dedicated  for  the  use  of  the  people  of 
the  municipality.  Adequate  relief  can  be 
given,  and  all  issues  determined,  without 
bringing  the  city  in  as  a  jmrty.  It  is  the 
county  authorities  who  are  seeking  to  use  tho 
property  in  question  for  a  purpose  foreign 
to  its  dedication,  and  the  suit  against  them 
Is  in  the  nature  of  a  suit  by  a  cestui  que 
use  to  prohibit  a  violation  of  the  trust,  or  a 
destrtictlon  of  the  right  of  user. 

Kntertaining  these  views.  It  necessarily 
follows  that,  in  our  opinion,  the  court  erred 
in  sustaining  the  demurrer.  The  judgment 
will  therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion.    Reversed. 


COLBURN  V.  BOARD  OF  COM'RS  OF  EI. 
PASO  COUNTY  et  al. 

(Court  of  Appeals  of  Colorado.    May  14,  1900.) 

COUNTIES— AUTHORITY    OP    COUNTY    COMMIS- 
SIONERS—COURT-HOUSE SITE. 

Under  Gen.  St.  §  521  rMills'  Ann.  St.  8 
774),  providing  that  each  organized  county  stiall 
coustitute  a  body  corporate,  and  be  empowered 
to  purchase  and  hold  real  and  personal  estate 
for  the  use  of  the  county,  to  sell  and  convey 
the  same,  and  make  such  orders  respecting  the 
same  as  may  be  deemed  to  the  interest  of  the 
inliabitants,  and  section  523  (770),  providing 
that  such  powers  shall  be  exercised  by  the 
board  of  county  commissioners,  the  county 
commissioners  have  no  power  to  contract  to 
perpetually  maintain  the  county  court  house  on 
a  particular  site;  and  an  action  will  not  lie 
to  restrain  the  removal  of  a  court  house,  by 
one  who  deeded  land  to  the  county  in  consider- 
ation of  such  an  agreement,  where  the  county 
commissioners  deem  it  to  lie  for  the  best  in- 
terests of  the  county  to  remove  the  site. 
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Appeal  from  district  eonrt.  El  Paao  eonntr. 

Bill  by  B.  A.  Colbum  against  the  board  of 
county  commissioners  of  El  Paso  county  and 
others  to  enjoin  the  removal  of  the  county 
court  house  to  another  site  In  the  city  of  Colo- 
rado Springs,  l^^rom  a  ludgment  sustaining 
a  demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

Ck>lburn,  Dudley  &  Lewis,  Richard  Lea 
Kennedy,  and  J.  C.  Helm,  for  aiqpellant  Jo- 
seph W.  Ady  and  Robert  L.  Hubbard,  for  ap- 
pellees. 

WILSON,  3.  This  suit,  like  that  of  Mcln- 
tyre  ▼.  Board  (Colo.  App.)  61  Pac,  237, 
grows  out  of  the  proposed  removal  of  the 
court  house  of  EI  Paao  county  to  another  site 
In  Colorado  Springs  from  that  at  present 
used.  It  involves,  however,  different  ques- 
tions and  principles.  In  this  the  plaintiff 
claims  the  right  to  enloln  the  attempted 
change  because  of  the  fact  that  he  was  the 
owner  of,  and  conveyed  to  the  county,  certain 
lots  embraced  In  the  present  site,  and,  as  a 
part  of  the  consideration  therefor,  the  county 
commissioners  at  the  time  entered  Into  a  con- 
tract with  blm  that  the  lots  so  conveyed,  to- 
gether with  adjoining  lots  then  owned  by  the 
county,  should  be  used  as  the  site  for  the 
county  court  house.  The  allegations  of  the 
complaint,  so  far  as  necessary  to  a  proper  un- 
derstanding of  the  Issues  presented  and  neces- 
sary to  be  determined,  are  as  follows:  "(3) 
That  In  1878  said  county  purchased  lots  31 
and  32  In  block  82  In  Colorado  Springs  for 
Court-house  purposes,  constructed  a  building 
thereon,  and  has  ever  since  been  using  same 
for  court  house.  (4)  That  thereafter  the 
county,  wishing  to  enlarge  Its  court-house  site, 
purchased  six  other  lots  adjoining  said  lots 
31  and  32.  making  a  block  of  ground  200  feet 
by  190  feet,  facing  Nevada  avenue  on  the 
east,  Kiowa  street  on  the  north,  and  having 
20-foot  alleys  on  the  south  and  west.  (5) 
That  the  plaintiff  owned  an  undivided  half  In- 
terest In  two  of  the  six  lots,  which  he  sold  to 
El  Paso  county  on  June  3,  1802,  and  conveyed 
by  warranty  deed.  (6)  That,  at  the  time 
plaintiff  sold  these  two  lots  to  the  county,  he 
was  the  owner  of,  and  ever  since  has  been  the 
owner  of,  three  lots  Immediately  south  of 
the  said  court-house  site,  facing  Pike's  Peak 
avenue  and  Nevada  avenue,  having  brick 
buildings  situated  thereon  for  storerooms  and 
otiice  rooms.  (7)  That,  In  addition  to  the  sum 
of  ten  thousand  dollars  ($10,000)  paid  plaintiff 
by  El  Paso  county  for  his  half  interest  In 
said  two  lots.  It  was  stipulated  and  agreed 
between  plaintiff  and  El  Paso  county  that  as 
a  part  of  the  consideration  which  plaintiff 
and  his  co-owner  were  to  receive  for  said 
two  lots,  said  two  lots  were  to  be  used,  with 
all  other  lots  constituting  said  court-house  site, 
for  a  site  on  which  to  erect  a  county  court 
house  for  said  county,  and  that  said  county 
would  thereafter  erect  on  said  site  a  court- 
bouse  building  to  cost  not  less  tbnn  two  hun- 
dred thousand  dollars  ($200,000),  which  agree- 


ment written  Into  <be  deed  to  as  foQowt: 
'And  also,  for  a  further  consideration  «t  tbe 
agreement  between  tbe  parttes  hereto^  for 
themselves,  their  heirs,  legal  representatives, 
and  assigns,  that  the  premises  hereby  convey- 
ed shall  be  used  by  the  party  of  the  second 
part  only  as  a  part  or  parcel  of  the  site  or 
location  for  a  county  court  house  for  Bil  Pafu 
county,  and  the  ground  in  connection  there- 
with, and  that  the  said  court  house  to  be 
erected  upon  said  site  or  location  shall  coat 
and  be  of  the  value  of  not  less  than  two  hun- 
dred thoosand  dollars  ($200,000)  when  com- 
pleted, and  that  the  erection  thereof  shall  be 
commenced  within  five  years  from  the  date 
thereof,  and  the  same  completed  within  sncb 
reasonable  time  aa  the  finances  of  the  said  EI 
Paso  county  may  reasonably  justify.  «  •  • 
And  the  said  party  of  the  second  part,  by  ac- 
cepting this  deed,  for  Itself  and  Ita  assigns, 
covenants  and  agrees  to  each  and  every  one  of 
the  reservations,  conditions,  and  agreements 
aforesaid.  *  *  *  To  have  and  to  hold  tbe 
same  forever,  •  •  •  subject,  neverthe- 
less, to  the  conditions,  reservations,  and  agree- 
ments hereinabove  named  and  set  forth,  ac- 
cording to  the  true  intent  and  meaning  there- 
of.' (8)  That  the  said  conditions  and  cove- 
nants embodied  in  said  deed  were  material 
and  valuable  to  the  plaintiff,  as  a  part  of  the 
consideration  for  his  interest  In  said  lots,  by 
reason  of  bis  being  the  owner  of  the  said  lots 
on  Pike's  Peak  and  Nevada  avenues  imme- 
diately south  of  the  said  court-bouse  site." 
The  prayer  was  that  the  county  commission- 
ers be  restrained  from  attempting  to  change 
the  court-house  site  from  its  present  location 
to  the  proposed  one,  and  from  selling  or  at- 
tempting to  dispose  of  the  present  site,  and 
from  erecting  a  court  house  on  any  other  site. 
The  defendant  county  interposed  a  demurm' 
uiwn  the  ground  that  the  complaint  did  not 
state  facts  sufHclent  to  constitute  a  cause 
of  action.  This  was  sustained,  and  judgment 
of  dismissal  rendered,  and  from  this  an  ap- 
peal was  taken  to  this  court. 

The  only  theory  upon  which  the  plaintiff 
would  be  entitled  to  the  relief  which  he 
seeks  is  that  the  contract  or  agreement  re- 
cited In  the  complaint  was  binding  upon  the 
county;  that  it  imposed  a  perpetual  restric- 
tion on  the  use  of  the  lots  conveyed,  and  the 
adjoining  lots  then  used  for  court-house  pur- 
poses; that  it  perpetually  restrained  tbe 
county  from  the  adoption  of  any  other  site 
thereafter  for  a  county  court  house;  and 
that  It  perpetually  restrained  the  alienation 
of  the  lots.  Without  stopping  to  inquire 
whether  the  contract  would  bear  this  inter- 
pretation, which  might  be  somewhat  doubt- 
ful, even  admitting  its  validity,  it  is  quite 
clear  that  such  a  contract  was  and  is,  so  far 
as  the  county  commissioners  were  concern- 
ed, ultra  vires  and  void.  The  statute  pro- 
vides that  each  organized  county  within  the 
state  shall  be  a  body  corporate  and  politic, 
and.  as  such,  shall  be  empowered,  among 
other  things,  to  purcbaM  and  bold  real  and 
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Iieraonal  estate  for  the  use  of  the  county; 
to  sell  and  convey  any  real  or  personal  es- 
tate owned  by  the  county,  ana  make  such  or- 
der respecting  the  same  as  may  be  deemed 
conducive  to  the  Interest  of  the  inhabitants; 
to  make  all  contracts  and  do  all  other  acts 
in  relation  to  the  property  and  concerns  nec- 
essary to  the  exercise  of  its  corporate  or  ad- 
ministrative powers.  Gen.  St  {  521  (MiUs' 
Ann.  St  i  774).  The  powers  conferred  upon 
a  county  are  to  be  exercised  by  a  board  of 
county  commissioners.  Gen.  St.  {  523  (Mills' 
Ann.  St  {  776).  These  powers,  it  is  evident 
and  unquestioned,  are  to  be  used  In  such 
manner  as  would  best  subserve  the  interests 
of  the  citizens  of  the  county,  of  which  the 
county  commissioners  are  simply  the  repre- 
sentatives. The  commissioners  are  the  gov- 
erning body,  and  by  the  statute  are  clothed 
with  full  authority  to  make  all  contracts 
which  are  essential  to  the  management  of 
county  afCalrs;  but  they  are  not  clothed  with 
the  authority  to  barter  away  in  perpetuity 
the  rights  and  interests  of  the  public,  what- 
ever may  be  their  power  as  to  discretionary 
acts.  "Any  contract  which  will  disable  a 
public  or  quasi  public  corporation  from  per- 
forming the  duty  which  It  has  undertaken, 
or  has  been  Imposed  upon  It,  for  public  weal, 
•  •  •  Is  void."  Greenh.  Pub.  Pol.  p.  31G 
et  seq.;  Railroad  Co.  v.  Ryan,  11  Kan.  602; 
Railroad  Co.  v.  Taylor,  6  Colo.  1;  11  Pom. 
Eq.  Jur.  i  985;  Wabash  R.  Co.  v.  City  of  De- 
fiance, 167  tr.  S.  88,  17  Sup.  Ct  748,  42  L.  Ed. 
87;  New  York  &  N.  E.  R.  Co.  v.  Town  of 
Bristol,  151  V.  8.  556,  14  Sup.  Ct  437,  38  L. 
Ed.  269;  Stone  v.  Mississippi,  101  U.  S.  814, 
25  L.  Ed.  1079.  In  this  last-cited  case  the 
court  said:  "But  the  power  of  governing  is 
a  trust  committed  to  the  people  of  the  gov- 
ernment, no  part  of  which  can  be  granted 
away.  The  people.  In  their  sovereign  ca- 
pacity, have  established  their  agencies  for 
the  preservation  of  public  health  and  pub- 
lic morals,  and  the  protection  of  public  and 
private  rights.  These  several  agencies  can 
govern  according  to  their  discretion,  if  with- 
in the  scope  of  their  general  authority,  while 
In  power;  but  they  cannot  give  away  nor 
sell  the  discretion  of  those  that  are  to  come 
after  them.  In  resi»ect  to  matters  the  govern- 
ment of  which,  from  the  very  nature  of 
things,  must  'vary  with  varying  circumstan- 
ces.' "  A  connty  "is  merely  a  subdivision  of 
the  state  for  the  purposes  of  state  govern- 
ment It  Is  nothing  more  than  an  agency  of 
the  state  In  the  general  administration  of  the 
state  policy."  Its  powers  are  solely  govern- 
mental. It  does  not,  like  a  municipal  cor- 
poration, possess  a  complete  local  govern- 
ment of  Its  own,— executive,  legislative,  and 
judicial.  It  is  clothed  with  certain  executive 
powers,  but  these  are  only  such  as  are  spe- 
cially granted  to  It  by  the  state.  Stermer  v. 
Board,  5  Colo.  App.  388,  38  Pac.  839.  If  a 
contract  like  this  could  be  upheld  in  Its  legal 
effect  as  contended  for  by  plaintiff,  then  the 
rights  of  the  citizens  of  the  county  would 
rest  upon  a  very  uncertain  and   unstable 


foundation.  In  the  early  settlement  of  conn- 
ty seats,  a  small  area  of  ground  and  a  small 
building,  only,  are  usually  necessary  for  a 
court  house.  In  after  years,  when  the  town 
may  have  Increased  In  wealth  and  Impor- 
tance and  population,  public  Interests  might 
imperatively  demand  that  a  different  loca- 
tion be  selected,— that  a  much  larger  build- 
ing be  erected;  and  yet.  If  the  theory  con- 
tended for  In  this  case  be  correct,  the  public 
would  be  powerless,  because,  years  before, 
some  board  of  connty  commissioners  had 
made  for  them  a  contract  which  absolutely 
precluded  any  chance  for  future  relief.  Sup- 
pose, too,  as  occasionally  happens,  the  coun- 
ty seat  Is  changed  In  the  manner  provided 
by  law;  what  then  would  be  the  effect  of 
such  a  contract?  If  its  legal  effect  was  to 
compel  the  county  to  perpetually  use  the 
ground  conveyed  for  a  court  house,  a  most 
anomalous  condition  of  affairs  womd  arise. 
The  contention  of  the  plaintiff  cannot  be  for 
a  moment  sustained.  It  Is  manifestly  con- 
trary to  every  principle  of  public  policy. 

If  the  contract  as  construed  by  plaintiff 
was,  for  the  reasons  stated,  and  as  we  hold 
it  to  have  been,  void  ab  Initio,  It  could  not 
be  made  valid  and  binding  upon  the  county 
by  any  subsequent  acts  of  the  commission- 
ers, either  of  acceptance  or  user.  The  cases 
cited  by  counsel  do  not  apply  to  the  question 
here  involved.  In  this  caae  It  Is  claimed 
there  has  been  an  attempted  absolute  sur- 
render by  the  county  authorities  of  the  gov- 
ernmental power  vested  In  them  by  the  leg- 
islature to  be  exercised  for  the  public  wel- 
fare. It  is  obvious,  for  reasons  too  manifest 
for  discussion,  that  no  subsequent  acts  by 
them  could  estop  the  public  from  asserting 
the  rights  vested  in  them  by  the  state.  The 
commissioners  had  only  such  rights  as  were 
given  to  them  by  the  state  tor  the  benefit  of 
the  people  of  the  county,  and  these,  without 
the  consent  of  the  supreme  governing  power, 
they  could  not  abdicate.  They  had  the  dis- 
cretionary power  to  select  and  purchase  a 
site  for  a  court  house,  and  to  erect  the  build- 
ing thereon.  Here  the  power  ended.  They 
had  no  authority  from  the  legislature,  either 
express  or  Implied,  to  bind  the  public  to 
maintain  the  court  house  upon  the  site  so 
selected  for  all  time  to  come.  The  public 
were  not  bound  by  any  alleged  acts  of  ratifi- 
cation of  the  void  contract 

We  do  not  Intend  to  say  that  the  plaintiff 
Is  wholly  without  remedy,  and  is  entitled  to 
no  relief  whatever.  About  this  It  Is  not  nec- 
essary to  express  any  opinion  in  this  case. 
We  simply  determine  that  he  Is  not  entitled 
to  the  relief  which  he  seeks,  and  that  he 
cannot  maintain  this  action.  Whatever  his 
rights  or  remedies  may  be,  he  cannot  by 
reason  of  his  alleged  personal  contract  with 
the  county  commissioners  in  1892,  restrain 
the  county  from  the  removal  of  the  court 
house  from  its  present  site.  For  these  rea- 
sons, we  think  the  demurrer  was  properly 
sustained,  and  the  Judgment  will  be  affirm- 
ed.   Affirmed. 
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DUNCAN  T.  FULTON  et  al. 
(Court  of  Appeals  of  Colorado.    Ma.T  14,  1900.) 

yiXBS   AND  MINING— CERTIFICATES   OF  LOCA- 
TION—DESCRIPTION—SUFFICIENCY. 

1.  Gen.  St.  §  2-WO,  iillyws  tbe  filins  of  an  ad- 
ditional certificate  of  the  location  of  a  mining 
claim  n'here  the  locator  apprehends  that  lus 
original  certificate  is  detective,  or  be  desires 
to  change  his  surface  boundaries,  or  take  in 
part  of  an  abandoned  claim.  Held,  that  where 
an  original  certificate  suliicipntly  located  a 
discovery  shaft,  and  an  additional  certificate 
gave  a  description  by  metes  and  bounds  start- 
ing with  the  discovery  shaft,  and  running  to 
irosts  in  a  mound  of  stone,  the  claim  could  be 
identified  with  certainty  from  both  certificates 
taken  together,  and  hence  such  certificates 
were  admissible  to  establish  the  locator's  claim, 
though  neither,  taken  alone,  sufficiently  describ- 
ed such  claim. 

2.  A  description  in  a  certificate  of  the  loca- 
tion of  a  mining  claim  which  locates  the  mine 
u  certain  distance  from  a  patented  mine  is  suf- 
ficient, since  such  patented  mine  will  be  pre- 
sumed to  be  a  natural  object  or  permanent 
monument,  until  the  c-ontrary  appears. 

3.  A  description  in  a  certificate  of  the  loca- 
tion of  a  mining  claim  that  the  mine  is  located 
in  a  certain  section  on  top  of  the  mountain 
south  of  Dew  Drop  gulch  is  sufficient,  since 
such  gulch  is  a  natural  object  or  permanent 
monument. 

Appeal  from  district  court,  Boulder  county. 

Action  by  Alice  1.  Fulton  and  others 
against  Elcena  Duncan.  From  a  Judgment  in 
favor  of  iJlalntiffs,  defendant  ap[>eals.  Re- 
versed. 

Fulton  and  her  co-partners  filed  an  adverse 
to  Duncan's  application  for  a  patent  to  tbe 
Sampson  lode,  which  Is  located  in  Boulder 
county.  To  support  It,  they  brought  suit,  set 
up  their  ownership  of  the  Rainbow  lode  In 
the  same  mining  district,  and  alleged  an  oc- 
cupancy and  a  right  of  possession.  We  shall 
assume,  since  it  Is  In  no  manner  questioned,  a 
valid  discovery  of  mineral,  a  legal  location, 
and  a  sutBeicnt  record  of  the  Rainbow  lode. 
It  must  not  be  assumed  on  the  trial  that  we 
decide  any  of  these  matters.  It  has  not  been 
necessary  to  determine  the  adequacy  of  the 
plaintiffs'  proof,  or  the  legality  of  their  title. 
Both  parties  concede  it,  and  the  whole  case 
turns  on  the  direction  to  the  Jury  to  find  a 
verdict  for  the  plaintiffs.  When  Duncan 
came  to  his  proof,  he  offered  the  original  loca- 
tion certificate  of  the  Samp.son  lode,  then 
known  as  the  "ronistock,"  and  the  additional 
<irtltlcate  of  1M)1.  Since  the  whole  case 
turns  on  the  rejection  of  these  certificates  and 
their  legal  sufliclency,  either  separately  or 
together,  we  quote  them.  The  first  certificate 
is: 

"Know  all  men  by  these  presents,  that  I, 
I>.  D.  Chase,  of  the  county  of  Boulder,  In  the 
state  of  Colorado,  claim  by  right  of  discovery 
and  location  1,500  feet  linear  and  horizontal 
measurement  on  the  ("omstock  lo<lc  along  the 
vein  thereof,  with  all  Its  dips,  variations,  and 
angles,  together  with  75  feet  on  each  side 
of  the  middle  of  said  vein  at  the  surface, 
and  all  veins,  lodes,  ledges,  deposits,  and  sur- 
face ground  within  the  lines  of  said  claim 
1,400  feet  running  west  from  tbe  center  of 


the  discovery  shaft,  and  100  feet  running 
east  from  said  center  of  discovery  shaft. 
Said  claim  is  situate  in  the  Ward  mining  dis- 
trict, county  of  Boulder,  and  state  of  Colo- 
rado, and  Is  bounded  and  described  as  fol- 
lows: Beginning  at  the  northeast  corner 
post  No.  1,  and  running  due  west  750  feet 
to  the  N.  center  side-line  i)ost  No.  2;  thence 
on  the  same  course  750  feet  to  the  N.  W. 
comer  post  No.  3;  thence  due  south  150  feet 
to  S.  W.  cor.  post  No.  4;  thence  due  east  750 
feet  to  S.  center  side-line  post  No.  5;  thence 
on  the  same  covrse  750  feet  to  the  S.  B.  cor- 
ner post  No.  6;  thence  due  N.  150  feet  to  the 
place  of  beginning.  Sngar  Loaf  Mountain,  at 
its  highest  point,  bears  from  the  center  of  the 
discovery  shaft  S.,  70°  30'  east,  and  this  claim 
Is  located  In  section  11,  T.  1  N.,  and  range 
73  W.  of  the  6th  principal  meridian.  L.  D. 
Chase.    [Seal.] 

"Said  lode  was  discovered  on  the  11th  day 
of  July,  A.  D.  1880. 

"Date  ot  location:    July  11,  1889. 

"Date  of  this  cortlfle.ite:    Sept.  29,  1889. 

"Attest:    R.  Z.  Mason,  Surveyor." 

This  certificate  was  recorded  in  the  proper 
office  on  October  2,  1889,  In  Book  117,  at  page 
503  thereof.  Whatever  title  Chase  acquired 
passed  by  mesne  conveyances  to  one  Samp- 
son. While  Sampson  held  title  he  filed  an 
additional  location  certificate,  viz.: 

"Know  all  men  by  those  presents,  that  I, 
Mason  L.  Sampson,  the  undersigned,  have 
relocated,  and  do  hereby  claim,  by  right  of 
discovery  and  relocation,  1,500  feet  linear  and 
horizontal  measurement  on  the  Oomstock 
lode,  together  with  all  veins,  lodes,  ledges, 
and  surface  ground  within  the  lines  of  said 
claim  as  hereinafter  stated:  300  feet  on  said 
lode  running  N.  E.  from  the  center  of  the 
discovery  shaft  on  said  lode,  and  1,200  feet 
running  S.  W.  therefrom;  said  lode  being 
situated  In  Ward  mining  district,  Boulder 
county,  and  state  of  Colorado,  and  more  par- 
ticularly described  as  follows:  Beginning  at 
the  discovery  shaft,  an  18-foot  shaft;  thence 
running  N.  E.  300  feet  to  N.  E.  end  line; 
thence  running  N.  W.  75  feet  to  N.  E.  cor. 
post  No.  1,  set  in  a  mound  of  stone;  thence 
running  S.  W.  730  feet  to  N.  side  center 
stake;  thence  running  S.  W.  730  feet  to  N. 
W.  cor.  post  No.  2,  sot  in  a  mound  of  stone; 
thence  running  S.  E.  150  feet  to  S.  W.  cor. 
post  No.  3,  set  In  a  mound  of  stone;  thence 
running  N.  E.  730  foet  to  S.  side  center  stake; 
thence  nmniug  N.  E.  730  feet  to  S.  E.  cor. 
post  No.  4,  a  pine  post  set  In  a  mound  of 
stone;  thouee  running  N.  W.  75  feet  to  a 
point  of  intersection  on  the  N.  E.  end  line, — 
all  of  said  lode  claim  being  In  and  forming 
a  portion  of  sec.  11,  T.  1  N.,  range  73  W. 
6th  prln.  meridian,  and  locally  known  as  ly- 
ing on  the  top  of  mountain  S.  of  Dew  Drop 
gulch,  and  about  3.000  feet  W.  of  the  old 
California  mine,  a  iwtented  property.  Said 
lode  was  discovered  July  11,  1880,  and  was 
located  Sept  29th,  1880.  The  object  of  this 
relocation  and  amendment  being  to  more  ac- 
curately locate  the  territory  along  the  course 
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of  the  lode.  Ill*  original  locatfm  certificate 
Is  recorded  in  Book  117,  page  SOS,  of  Boaldec 
Co.  Date  of  certiflcate,  AngUBt  29tb,  1801. 
Maaon  L.  Sampson.    [Seal.]" 

This  certificate  tras  recorded  in  tbe  proper 
office  on  the  28th  of  September,  1891.  It  will 
be  observed  the  description  in  this  additional 
certiflcate  starts  at  the  discovery  abaft  as  the 
locating  point,  and  runs  the  claim  northeast 
of  it  300  feet  to  the  northeast  end  line;  thence 
northwest  to  comer  post  No.  1,  set  in  a 
mound  of  stone;  thereafter,  according  to  the 
description,  the  courses  and  distances  are  run 
southwest,  northwest,  southeast,  and  north- 
east It  will  be  further  noticed  there  is  no 
allowance  for  the  variation  of  the  needle, 
which,  speaking  generally,  is  between  14°  and 
15°  In  Boulder  county.  This  circumstance 
has  been  made  a  basis  of  considerable  argu- 
ment by  counsel.  To  make  the  situation  en- 
tirely plain,  we  attach  a  reduced  copy  of  a 
map  which  was  received  in  evidence,  and 
which  will  more  clearly  exhibit  the  contro- 
versy: 


The  Oomstock  lode  origrlnally  ran  due  east 
and  west  When  Sampson  filed  his  additional 
certiflcate,  he  used  the  discovery  shaft  as  a 
pivot  on  which  he  swung  his  daim  so  that  it 
i-an  northeasterly  and  southwesterly.  The 
appellees  put  on  the  map  what  they  designate 
as  the  "second  location  of  the  Oomstock." 
The  difference  between  this  and  the  location 
as  stated  in  the  certificate  and  the  applica- 
tion for  the  patent  ccmes  from  the  allowance 
in  the  latter  case  for  the  variation  of  the 
needle.  Allowing  for  that  variatlcni,  the 
claim  did  not  run  northeast  and  southwest, 
unless  the  true  northeast  and  true  southwest 
be  that  point  of  the  compass  with  the  varia- 
tion allowed.  The  evidence  tended  to  prove 
that  at  the  time  of  this  location  in  1891  Samp- 
son staked  the  claim  at  its  four  comers  and 
the  center  of  both  side  lines  with  po»t8  set 
in  mounds  of  stone,  and  that  the  dalm  as 
thus  staked  ran  northeast  and  southwest  with 
the  due  allowance  for  the  variation  of  the 
needle.  If  these  facts  did  not  clearly  ap- 
pear, there  was  an  offer  of  evidence  to  these 
points.  According  to  the  appellees'  oonten- 
t<7n,  the  claim  was  never  staked  as  platted 
on  the  cap,  nor  was  there  any  other  loca- 
tion made  by  Sampson  or  his  grantees,  and 
located  on  the  ground  along  the  lines,  and 
covering  the  course  exhibited  by  the  second 
location,  as  the  appellant  platted  it.  When 
Dunc.-xn  offered  these  certificates,  they  were 
rejected  on  the  theory  that  the  description 
was  indtflnlte,  and  did  not  show  a  coii4>llance 
with  the  statute.  The  objection  was  that  the 
claim  was  not  tied  to  any  patented  claim  or 
section  corner,  or  to  any  other  natural  ob- 
ject or  permanent  monument  whldi  would 
make  the  record  a  statutory  one.  It  must  be 
remembered  that  in  the  certiflcate  of  1891 
the  claim  was  described  as  in  "section  11,  T. 

I  N.,  range  73  W.,"  and  as  lying  on  top  of 
the  mountain  south  of  Dew  Drop  gulch,  and 
about  3,000  feet  west  of  the  California  mine. 
The  appellant  then  offered  to  prove  that  this 
mine  was  3,000  feet  from  the  claim,  and  that 
It  was  the  oldest  and  only  patented  mining 
claim  in  the  vicinity;  whereupon  the  further 
objection  was  made  that  this  could  not  be 
proven  aliunde.  He  also  offered  to  prove 
that  Dot:  Drop  gulch  was  a  well-known 
gulch,  the  center  of  which  was  about  730  feet 
east  from  the  Sampson,  and  that  the  head  of 
it  was  northerly  therefrom  about  600  feet. 
The  defendant  further  offered  to  prove  that 
the  quarter  section  corner  between  sections 

II  and  12  was  not  known  and  its  location 
could  not  be  ofcertoined.  Duncan  further  of- 
fered to  prove  that  the  stakes  set  at  the  time 
of  the  survey  in  1891,  when  the  additional 
certificate  was  filed,  were  on  the  ground  and 
had  stood  from  this  time  to  December,  1895, 
and  that  these  stakes  marked  the  lines,  and 
corresponded  with  the  points  designated  at 
the  time  of  the  survey.  All  this  testimony 
was  excluded.  This  statement  substantially 
exhibits  the  only  facts  to  which  we  need  re- 
fer. As  has  already  been  suggested,  no  ques- 
tion was  made  respecting  the  abstract  of  title 
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or  the  regularity  of  the  deeds  whereby  the 
title  passed  to  Duncan.  If  any  title  was  ac- 
quired by  what  the  locators  and  subsequent 
owners  did,  this  title  vested  In  Duncan,  and 
he  had  a  right  to  prove  It,  or  to  produce  his 
evidence  to  support  it,  and  go  to  the  Jury  on 
the  proposition. 

Guy  D.  Duncan,  for  appellant  GifiSn  & 
Rowland,  for  appellees. 

BISSELL,  P.  j.  (after  stating  the  facts). 
Mineral  rights  are  granted  to  miners  by  fed- 
eral statutes.  Under  the  grant  expressed, 
miners  may  go  on  the  public  domain,  discover 
lodes  and  veins,  and  acquire  title.  Thereun- 
der mdulng  claims  have  been  located  in  all 
the  states  and  territories  in  the  Roclcy  Moun- 
tains. The  courts  of  these  various  states  and 
territories  have  attempted  to  interpret  and 
construe  them.  There  Is  considerable  diver- 
sity of  Judicial  opinion  about  them.  Their 
true  meaning  must  ultimately  be  determined 
by  the  supreme  court  of  the  United  States. 
We  take  it,  wherever  that  court  has  express- 
ed an  opinion.  It  is  binding  on  all  courts,  and 
the  constructioa  which  it  adopts  must  be  ac- 
cepted and  followed,  tliough  there  may  be  de- 
cisionB  of  state  and  territorial  courts  to  the 
contrary.  This  Is  axiomatic  under  our  Judi- 
cial system.  We  state  the  proposition  with- 
out qualification,  because  we  do  not  wholly 
follow  the  decisions  of  the  supreme  court  of 
the  state  which  would  otherwise  be  binding 
on  us.  We  accept  and  follow  the  decision  of 
that  tribunal  to  which  is  committed  the  pow- 
er and  the  duty  to  interpret  federal  enact- 
ments. We  bespeak  a  close  scrutiny  and  a 
careful  examination  of  ttie  statement  of  facts 
preceding  this  opinion,  whi<A  has  been  pre- 
pared by  the  court. 

lietuming  to  the  subject,  and  taking  up 
the  questions  in  the  order  In  which  they  nat- 
urally present  themselves,  we  will  advert.  In 
the  first  place,  to  the  fact  that  there  were 
two  location  certificates  filed,  to  the  descrip- 
tions found  therein,  and  determine  there- 
from whether,  singly  or  together,  they  meet 
the  requirements  of  the  statute.  The  first 
branch  of  this  inquiry  necessarily  relates  to 
the  circumstance  that  two  certificates  were 
offered  in  evidence,  the  original  one  of  1889, 
and  the  additional  one  of  1891.  At  the  out- 
set we  bold,  following  the  supreme  court  of 
the  state,  that  both  ought  to  have  been  re- 
ceived. If  we  concede  the  position  assumed 
by  the  appellees  that  the  first  was  insufl]- 
cient,  yet  it  should  have  been  admitted,  pro- 
viding it  was  followed  by  one  which  either 
supplied  what  It  lacked,  or,  as  a  whole,  con- 
formed to  the  statute.  Strepey  v.  Stark,  7 
Oolo.  614,  5  Pac.  Ill;  Prlsholm  v.  Fitzgerald, 
25  Colo.  290,  53  Pac.  1109.  Therein  It  was 
determined  that,  when  the  original  certifi- 
cate of  location  may  be  deemed  void,  an  ad- 
ditional one  may  be  filed  to  correct  Its  de- 
fects, and  both  may  be  put  in  evidence. 
These  authorities  fairly  decide  this  proposi- 
tion.   The  question  is  not  an  open  one,  since 


we  find  no  binding  federal  decision  to  the 
contrary.  It  is  undoubtedly  the  law,  and 
what  we  may  say  about  it  is  in  no  manner 
intended  to  attack  the  doctrine.  I  do  not 
quite  approve  the  selection  of  the  adjective 
which  the  learned  Justices  have  used  to  de- 
scribe the  second  certificate.  The  statute 
which  requires  the  record  permits  a  second 
filing  (Gen.  St.  f  2400),  and  thereby  it  is  pro- 
vided that,  whenever  the  locator  apprehends 
that  his  original  certificate  Is  defective  or  er- 
roneous, or  that  the  law  has  not  been  com- 
plied with,  or  be  desires  to  change  bis  sur- 
face boundaries,  or  take  in  a  part  of  an 
abandoned  claim,  he  may  file  an  additional 
certificate,  subject  to  the  other  provisions  ot 
the  act.  I  prefer  the  language  of  the  statute 
to  the  language  of  the  opinions.  It  seems  to 
me  that  the  subsequent  certificate  should  be 
called  an  additional  certificate,  rather  than 
an  amended  one,  and  that  the  use  of  this  ad- 
jective more  aptly  and  properly  defines  the 
privilege  conferred,  and  certainly  suggests 
a  better  reason  for  the  doctrine  which  per- 
mits the  Introduction  than  any  which  I  have 
found  In  the  opinions  of  that  distinguished 
court  In  the  first  case  it  is  said  that  It 
tends  to  show  good  faith  on  the  part  of  the 
locator,  and,  again,  that  It  offers  a  means  of 
comparison  in  respect  to  description  and 
surface  boundaries.  Neither  of  these  rea- 
sons are,  to  our  minds,  very  persuasive,  be- 
cause the  question  of  good  faith  is  of  very 
little  significance.  If  the  locator  wholly  fails 
to  properly  describe  his  claim,  he  thereby,  as 
against  subsequent  and  Intervening  claim- 
ants, acquires  no  rights.  This  would  be  true 
whether  his  attempted  location  was  made  in 
good  or  In  bad  faith.  In  another  sense,  of 
course,  the  question  of  good  faith  is  an  im- 
portant consideration,  because  that  is  the 
real  basis  of  the  rule  which  all  the  courts, 
as  we  observe  them,  have  adopted  in  con- 
struing these  mining  statutes,— liberality  of 
construction.  This  is  the  only  direction  in 
which  the  matter  of  good  faith  cuts  any  fig- 
ure. Neither,  on  the  other  hand,  am  I  much 
Impressed  with  the  reason  suggested  that  it 
offers  a  means  of  comparison.  Under  the 
specific  terms  of  our  statute  the  boundaries 
need  not  be  the  same.  The  miner  is  given 
the  absolute  right  to  change  his  boundaries 
to  take  in  overlapping  and  abandoned  claims 
or  other  territory  which  has  not  then  been 
located  or  occupied.  It  is  to  the  end  that  the 
prospector  may  cure  any  defects  in  his  loca- 
tion, and  conserve  and  protect  the  results  of 
his  industry,  that  the  authority  Is  given. 
For  this  reason,  rather  than  the  others,  it  is 
our  Judgment  that  both  certificates,  the  orig- 
inal and  the  additional  one,  ought  to  be  ad- 
mitted; and  we  believe  if  therefrom  and 
thereby,  and  not  necessarily  from  one  alone, 
but  from  either  one  or  both  together,  the 
necessary  statutory  steps  can  be  shown  to 
have  been  taken,  the  miner  tliereby  estab- 
lishes an  unhnpeaclinble  title  as  again.st  the 
subsequent  claimant  In  other  words,  we 
believe  the  law  to  be  that,  though  neither 
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one,  as  a  whole, '  may  M'  absoltiteiy  coireot, ' 
and  In  perfect  conformity  to  the  statute,  yet 
if  In  both  and  from  both  there  may  be  found 
and  deduced  all  that  the  law  requires,  tiie 
■statute  being  otherwise  complied  with,  the 
miner's  record  Is  complete,  and  his  title  is 
perfect. 

We  now  recur  to  the  inquiry  whether  the 
originnl  or  the  additional  certificate  or  both 
conformed  to  the  statute.  Whether  the  orig- 
inal location  certificate  was  radically  defect- 
ive may  be  quite  a  debatable  question.  We 
are  not  so  thoroughly  well  satisfied  abont  it 
that  we  concede  it,  except  for  the  purposes 
of  the  discussion.  Following  Its  recitals,  It 
began  at  the  northeast  comer  post  No.  1,  and 
then,  following  specified  courses  and  dis- 
tances, ran  to  the  center  and  south  end  line 
to  posts.  It  was  a  parallelogram  running  due 
east  and  west.  Assuming  the  posts  to  have 
been  put  in  place,  the  claim  was  located  on 
the  ground.  These  posts  were  in  no  way 
tied  to  any  other  part  of  the  claim,  nor  to 
the  discovery  shaft,  nor  to  any  natural  ob- 
ject outside  the  claim.  It  will  be  observed 
however,  that  the  discovery  shaft  was  locat- 
ed, and  that  Sugar  Loaf  Mountain,  from  its 
highest  point,  bore  from  tne  center  of  it 
south,  70°  SO*  east,  and  that  the  claim  was 
located  in  section  11,  township  1  N.,  range  73 
W.  of  the  sixth  P.  M.  Had  the  shaft  been 
tied  to  a  comer,  It  would  doubtless  have 
been  good  as  a  tie,  and  there  would  have 
been  a  sufficient  reference  to  a  natural  object 
or  permanent  monument  Yet  we  are  not 
prepared  to  hold,  nor  do  we  say,  that  the 
posts  themselves,  as  set,  were  not  permanent 
objects  or  natural  monuments.  Whether, 
when  a  location  certificate  maizes  no  other 
reference,  it  would  be  adequate,  we  do  not 
determine.  It  Is  wholly  unnecessary.  There 
is  much  in  the  Hammer  Case,  hereafter  re- 
ferred to,  which  would  permit  an  argument 
supporting  the  proposition.  Conceding,  for 
the  purposes  of  the  opinion,  that  the  first 
certificate  was  Insufficient,  we  now  recur  to 
the  second.  Therein  we  find  a  description 
which  starts  at  an  18-foot  shaft  called  the 
"discovery  shaft";  thence  a  line  Is  run  north- 
easterly 300  feet  to  the  northeast  end  line; 
thence  from  the  Intersecting  point  northwest 
75  feet  to  the  northeast  corner  post  No.  1,  set 
in  a  mound  of  stone.  Here  we  have  a  de- 
scription started  In  a  discovery  shaft  18  feet 
deep,  and  a  line  drawn  to  the  northeast  end 
line  30O  feet  long;  then  a  line  northwest  75 
feet  to  a  post,  set  In  a  mound  of  stone.  Now, 
if  It  be  trae  that  a  staice  driven  Into  the 
ground  Is  one  of  the  most  certain  means  of 
identification  where  there  is  a  description  of 
the  premises  by  metes  and  bounds,  as  de- 
cided in  the  Hammer  Case,  we  have  got  an 
absolutely  perfect  description  by  a  reference 
to  a  natural  object.  It  may  be  said  It  Is 
quite  impossible  to  know  where  the  discov- 
ery shaft  is,  or  to  find  the  point  from  which 
the  300-foot  line  is  to  start,  and  from  which, 
by  the  northwest  continuation  of  75  feet,  we 


find  comer  post  No.  1.  :At  tBIs  polttt,  abd  for 
the  purposes  of  identification,  we  recur  to  the 
original  certificate,  wherein  the  discovery 
shaft  is  absolutely  located,  and  its  position 
perfectly  Identified,  by  the  highest  point  of 
Sugar  Loaf  Mountain,  from  which  bears  the 
center  of  that  shaft  70°  30'  east,  the  claim 
Itself  being  located  In  section  11,  township  1 
N.,  range  73  W.  of  the  sixth  P.  M.  We  cer- 
tainly then  have,  in  both  certificates  com- 
bined, if  not  by  the  last  alone,— «8  we  shall 
attempt  hereafter  to  demonstrate,— an  abso- 
lutely perfect  description,  which  cannot  be 
mistaken,  and  wherefrom  any  engineer  could 
locate  and  bonnd  the  claim.  This  follows 
because  the  courses  and  distances  from  post 
No.  1,  set  in  a  mound  of  stone,  are  all  set 
down  In  the  certificate. 

Even  though  the  court  might  be  wrong  on 
this  proposition,  and  our  position  might  be 
disputed,  it  still  remains  true  the  claim  was 
perfectly  located  by  the  terms  of  the  addi- 
tional certificate.  At  this  point  we  revert 
to  a  decision  of  the  supreme  court  of  the 
state,  which  we  shall  assume  has  been  over- 
ruled by  the  supreme  court  of  the  United 
States.  The  appellees  rely  on  it  with  great 
confidence,  and,  practically,  counsel  base 
their  whole  argument  thereon,  and  attempt 
thereby  to  support  the  ruling  of  the  nisi  prlus 
tribunal  Mining  Co.  v.  Brake,  8  Colo.  586,  9 
Pac.  787.  An  examination  of  that  case  will 
disclose  that  the  only  natural  object  or  per- 
manent monument  to  which  reference  was 
made  in  the  rejected  certificate  was  one 
which  described  the  claim  as  beginning  at 
the  westerly  end  of  the  Ollpin  Mining  Com- 
pany's property  on  the  Williams  lode.  T%is 
was  treated  by  the  opinion  as  a  description 
of  a  starting  point  at  the  westerly  end  of  a 
certain  mining  claim.  The  court  holds  that 
this  description  Is  Insufficient,  that  It  is  no 
tie,  and  that  the  certificate  was  void  because 
It  made  no  reference  to  a  natural  object  or 
to  a  permanent  monument  The  difficulty, 
as  stated  by  the  court  is  that  there  is  no 
point  named  from  which  the  description 
should  start.  It  may  be  that  the  court  did 
not  wholly  base  Its  opinion  on  this  proposi- 
tion, because  we  find,  in  continuance  of  the 
discussion,  that  the  discovery  shaft  was  tied 
to  nothing,  and  there  was  no  information 
furnished  by  the  certificate  which  would 
enable  any  one  to  trace  the  boundaries  of  the 
claim.  In  departing  from  the  apparent  con- 
clusions of  the  supreme  court  we  go  no  fur- 
ther than  to  hold  that  In  so  far  as  that  court 
decided  that  a  tie  to  a  patented  claim  was 
not  a  good  tie,  it  Is  not  in  accord  with  the 
supreme  court  of  the  United  States.  We 
do  not  discuss  nor  consider  whether  In  other 
respects  the  description  was  so  far  invalid 
that  it  could  not  be  upheld.  We  only  IntenC 
to  dissent  from  the  opinion  with  respect  to 
Its  determination  that  a  tie  to  a  patented 
claim  is  insufficient.  In  this  we  are  com- 
pletely supported  by  the  following  cases: 
Hammer  v.  AUllIng  Co.,  130  U.  S.  281,  9  Sup. 
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Ot  548,  S2  Ik  Bl  964;  Bennett  t.  Hkikiader, 
USS  U.  S.  441. 15  Sup.  Ct  86S,  39  L.  Ed.  1046. 
Vide  Jackson  y.  Dlnea,  13  Colo.  90,  21  Fac. 
918.  According  to  the  Hammer  Case,  which 
was  rendered  by  a  onanlmous  court  the 
opinion  baring  been  written  by  that  eminent 
mining  lawyer,  Mr.  Justice  Field,  the  only  tie 
mentioned  In  the  recorded  certificate  was  In 
these  terms:  "This  lode  is  located  about 
1,600  feet  aonth  of  Vangtian's  Little  Jennie 
mine."  There  was  no  other  tie;  there  was 
no  other  reference  to  a  permanent  object,  or 
to  a  natural  monument;  no  courses  or  dis- 
tances given,  except  courses  and  distances 
stated  as  north,  east,  west,  and  aouth;  and 
four  named  stakes,  A,  B,  C,  and  D.  How 
those  stakes  were  set,  how  the  claim  was 
to  be  found  otherwise  than  by  this  reference. 
It  Is  impossible  to  discover.  Notwithstand- 
ing this,  and  with  this  general  description 
and  this  general  tie,  the  court  holds  that  the 
statute  which  requires  that  the  records  of 
mining  claims  shall  contain  a  description  by 
yeference  to  some  natural  object  or  perma- 
nent monument  was  fully  compiled  with  by 
such  a  description  and  by  such  a  reference. 
It  holds  that  stakes  driven  In  the  ground  are 
the  most  certain  means  of  identification.  It 
states  that  in  this  case  the  stakes  were 
placed,  and  that  the  location  of  the  lode  was 
identified  by  its  distance  south  of  Vaughan's 
Little  Jennie  mine.  That  distinguished  court 
says:  "We  agree  with  the  court  below  that 
the  little  Jennie  mine  will  be  presumed  to 
be  a  well-known  natural  object  or  permanent 
monument  until  the  contrary  appears."  If 
this  doctrine  be  true,— and  we  are  compelled 
to  accept  it,  and  we  fully  concur  in  It,— how 
It  can  be  held  in  this  case  that  there  Is  no 
reference  to  a  natural  object  or  permanent 
monument  when  the  claim  is  described  as 
3,000  feet  west  ot  the  old  California  mine,  a 
patented  property,  and  the  defendant  offered 
to  prove  that  this  was  the  exact  distance  of 
the  Sampson  mine  from  It?  This  same  doc- 
trine was  followed  six  years  later,  and  the 
case  approved,  by  the  same  court  Bennett 
V.  Harkrader,  supra.  We  find,  however.  In 
the  additional  certiScate  a  still  further  ref- 
erence which  adds  force  and  strength  to  the 
tie,  on  which  the  defendant  had  a  right  to 
rely.  The  lode  is  described  as  on  top  ot  the 
mountain  south  of  Dew  Drop  gulch.  It  Is 
located  as  In  section  11,  township  1  N.,  range 
73  W.  of  the  sixth  F.  M.  It  had  an  adequate 
description  by  the  combination  of  the  orig- 
inal and  the  additional  certificate  In  the  tie 
ot  the  discovery  shaft  That  shaft  Is  tied  to 
the  highest  point  of  Sugar  Loaf  Mountain  by 
a  surveyor's  line  described  as  70°  30*  east 
therefrom,  and  the  defendant  offered  to 
show  that  such  was  the  bearing  of  that  dis- 
covery shaft  and  such  the  proper  line  and 
the  proper  point  In  addition  to  this,  it  may 
be  well  argued  and  contended— and,  we 
think,  properly  so — that  when  once  the  dis- 
covery shaft  Is  located  by  reference  to  a 
movntain  peak,  and  therefrom  a  line  Is  run 


to  one  of  the  end  Unea  and  to  the  middle  at 
it  and  thence  to  a  comer  post  set  in  stones, 
that  thus  and  thereby  by  reference  to  a  nat- 
ural object  and  permanent  monnment  the 
minor  has  located  bis  claim  in  exact  conform- 
ity to  the  statute.  We  further  hold  that 
these  two  certificates— the  original  and  the 
additional  certificate— may  be  taken  together, 
and  if,  from  the  description  contained  In 
both,  each  referring  to  the  other,  the  claim  to 
properly  described  and  adequately  located  by 
reference  to  a  natural  object  and  to  a  per- 
manent monument  the  locator  has  fully  com- 
plied with  the  law.  Fermanent  monuments 
have  been  defined  In  many  cases.  Oedo 
Mining  &  Smelting  Co.  v.  Highland  Min.  & 
Mill  Co.  (0.  C.)  95  Fed.  911;  Meydenbauer 
V.  Stevens  (D.  C.)  78  Fed.  787;  Southern 
Cross  Qold  &  Sliver  Min.  Co.  v.  Europa  Mln. 
Co.,  15  Nev.  383.  In  these  varions  decisions, 
and  many  others,  which  need  not  be  cited.  It 
has  been  time  and  again  held  that  moun- 
tains, hills,  cafions,  gulches,  ravines,  and  like 
natural  elements  In  the  landscape  are  natural 
objects  and  permanent  monuments  to  which 
reference  may  be  made.  We  here  have  not 
only  a  reference  to  the  California  mine,  but 
the  claim  Is  described  as  in  section  11,  and 
on  the  top  of  a  mountain  aouth  of  Dew  Drop 
gulch,  which,  when  the  claim  is  properly 
staked  on  the  ground,  is  probably  an  ade- 
quate description.  The  whole  object  of  the 
statute  which  requires  a  reference  to  a  nat- 
ural object  or  permanent  monument  is  to  di- 
rect the  attention  of  the  aftercomer  to  the 
locality  of  the  claim;  and  If  he  goes  on  the 
ground,  and  finds  the  claim  properly  staked, 
he  may  then  go  to  the  record,  and  find 
out  whether  the  statute  has  otherwise  been 
compiled  with,  and.  If  therein  there  is  a 
statutory  description,  the  record  is  adequate 
and  sufficient.  li'lavln  v.  Mattingly,  8  Mont 
242,  19  Fac.  884;  Brady  v.  Husby,  21  Nev. 
453,  33  Fac.  801.  We  therefore  conclude  from 
an  Inspection  of  these  two  location  certifi- 
cates that  the  court  erred  in  refusing  to  ad- 
mit them. 

We  do  not  regard  the  decision  in  Drum- 
mond  V.  Long,  9  Colo.  538,  13  Fac.  543,  as 
necessarily  in  opposition  to  this  position.  It 
is  quite  t^ue  a  reference  was  made  to  the 
Hawkeye  lode,  from  which  the  Portland  is 
said  to  lie  about  1,500  feet  north.  Nothing 
further  is  stated  about  the  Hawkeye.  We 
are  not  advised  whether  it  was  a  patented 
or  a  well-known  claim.  The  discovery  shait 
of  the  Fortland  was  not  tied  to  any  comer 
or  monument  of  either  the  location  or  the 
lode,  nor  was  It  possible  to  determine  from 
what  point  on  the  Hawkeye  location  one 
should  start  to  find  and  Identity  the  shaft 
It  is  quite  true  there  is  an  apparent  dis- 
crepancy between  that  opinion  and  the  Ham- 
mer Case.  It  is  quite  possible  to  construct 
an  argument  on  the  latter  which  would  tend 
to  overthrow,  or  at  least  to  weaKen,  the 
force  of  the  decision.  We  are  not  compelled, 
however,  to  resort  to  a  criticism  of  that  case 
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In  order  to  support  the  present  decision.  In 
the  location  certificate  under  examination 
we  have  a  discovery  shaft  perfectly  located 
by  reference  to  a  natural  object.  The  north- 
east end  line  and  the  center  of  It  Is  deter- 
mined by  a  line  run  300  feet  from  the  discov- 
ery shaft.  Thus  drawn,  it  will  strike  the 
<!nd  of  the  lode.  Thence  northwest  a  line  is 
run  75  feet  to  comer  No.  1,  which  Is  a  post 
set  In  a  mound  of  stones.  The  discovery 
shaft  is  perfectly  located  by  reference  to  a 
natural  object,  and,  talcing  that  as  a  starting 
point,  we  come  to  a  post  in  a  mound  of 
stones,  which  Is  a  natural  object  In  the 
ground,  and  one  of  the  best  of  all  monu- 
ments for  the  description  of  a  mining  claim. 
We  likewise  have  a  description  of  a  claim  ly- 
ing on  the  top  of  a  mountain  south  of  Dew 
Drop  gulch,  and  3,000  feet  from  the  Califor- 
nia mine  to  the  east.  There  can  be  found 
within  the  lines  of  the  Drummond  decision 
an  argument  and  some  positions  which  are 
seemingly  in  conflict  with  our  decision.  It 
may  be  difficult,  and  require  much  ratiocina- 
tion of  a  keen  and  subtle  variety,  to  recon- 
cile this  decision  with  those  two  cases  in  8 
and  9  Colo.,  and  It  may  appear  as  though  we 
were  strnining  a  point  in  attempting  to  dis- 
tinguish this  case  from  them.  Whether  dis- 
tinguishable or  not,  we  are  bound  by  the  de- 
cision of  the  supreme  court  of  the  United 
States.  These  references  and  these  descrip- 
tions are  entirely  adequate,  and  support  the 
appellant's  title;  his  claim  being  otherwise 
validly  located. 

We  deem  It  best  now  to  refer  to  one  other 
proiwsltion  which  may  become  of  some  con- 
sequence on  the  subsequent  hearing.  It  will 
be  remembered  that  the  Sampson  lode,  as  It 
was  called  after  it  was  swung  on  the  discov- 
ery shaft  as  an  axis,  was  transmuted  from  a 
claim  running  due  east  and  west  to  one  run- 
ning northeast  and  southwest.  At  the  time 
of  the  swing  the  Sampson  lode  was  staked 
on  the  ground  by  stakes  at  the  four  corners, 
set  in  mounds  of  stone,  and  with  another  in 
the  center  of  each  side  line.  If  the  location 
was  made  on  a  valid  discovery,  and  the  stat- 
ute was  otherwise  complied  with,  and  the 
Jury  shall  so  determine,  then  we  must  hold 
the  Sampson  lode,  as  located  in  1801,  was  a 
valid  location  as  against  the  Rainbow  at 
that  date.  Tills  Is  self-evident,  because  at 
the  date  of  that  location  the  Rainbow  lode 
had  not  been  discovered  or  located,  nor  had 
any  shaft  been  sunk  on  it,  nor  any  claim 
made  about  it.  Nothing  was  done  on  this 
claim  until  August  30,  1895.  It  consequently 
follows,  if  the  Sampson  lode  was  properly 
located  on  the  ground,  and  properly  staked, 
the  notices  properly  posted,  the  annual  labor 
performed,  and  all  things  done  in  conformi- 
ty to  the  statute,  the  Sampson  lode  had  a 
good  title  when  the  Rainbow  lode  was  lo- 
cated. On  the  argument  and  in  the  briefs  of 
counsel  we  have  been  referred  to  the  case  of 
Frisholm  v.  Fitzgerald,  25  Colo.  290,  53  Tac. 
1101^.    We  cite  the  case  to  support  our  posi- 


tion that  the  original  and  additlcmal  certlfl- 
cates  were  admissible.  It  states  a  further 
proposition,  which  Is  used  as  an  argument 
here,  about  which  we  are  not  at  liberty  to 
express  onr  views.  The  principal  opinion 
was  prepared  by  Mr.  Justice  Ooddard,  in 
whose  Judgment  I  have  great  confidence. 
This  proposition  respects  the  extent  to  which 
a  locator  may  go  when  he  files  an  addition- 
al certificate,  and  the  rights  which  be  may 
thereby  acquire.  Observing  the  special  con- 
currence of  the  chief  Justice  and  of  Mr.  Jus- 
tice Gabbert,  I  notice  that  they  express  no 
opinion  concerning  his  construction  of  sec- 
tion 2400  of  our  General  Statutes.  Mr.  Jus- 
tice Goddard  very  broadly  holds  that  the  lo- 
cator of  a  mining  claim  may  file  this  addi- 
tional certificate  for  the  purpose  of  correct- 
ing errors  in  his  original  location,  or  errors 
in  the  description  of  his  claim;  and  that  this 
additional  certificate  will  confirm  and  secure 
his  title  as  against  any  intervening  claim- 
ants, his  rights  having  been  otherwise  prop- 
erly initiated  and  secured,  providing  he  does 
not  change  the  boundaries  of  his  location. 
We  are  not  required  to  consider  this  ques- 
tion. We  neither  decide  it  nor  express  an 
opinion  about  it,  because  the  subsequent  lo- 
cation certificate  of  the  Sampson  lode,  which 
describes  the  lode  as  swung  upon  the  discov- 
ery shaft  to  a  northeasterly  and  southwest- 
erly direction,  was  fait  accompli  before  the 
Rainbow  lode  was  located.  The  owner  of 
the  Comstock,  which  he  ultimately  called  the 
Sampson,  swung  the  claim,  staked  the 
ground,  and  did  the  annual  work,  and,  we 
assume,— although  all  these  questions  are 
open  to  evidence  on  the  subsequent  trial,— 
did  everything  necessary  to  perfect  the  claim 
prior  to  tne  time  Fulton  and  her  co-partners 
located  the  Rainbow.  There  was  a  change 
of  boundaries  and  a  taking  in  of  other  land, 
but  there  were  no  Intervening  claimants. 
We  therefore  hold  that  the  owner  of  the 
Sampson  lode  had  a  perfect  right  to  swing 
the  claim,  and  change  the  location,  and  take 
in  other  ground.  Since  this  is  true.  It  neces- 
sarily follows,  all  other  facts  being  found  oy 
the  Jury  in  his  favor,  he  acquired  a  good  ti- 
tle. 

In  all  this  discussion,  and  in  whatever 
may  be  found  in  this  opinion  bearing  on  the 
questions  of  fact,  it  must  not  be  assumed 
that  we  have  attempted  to  conclude  the  par- 
ties on  any  matters  of  proof  respecting  ti.e 
discovery  of  mineral,  the  staking,  or  the 
posting  of  notices,  or  the  completion  of  the 
record  and  the  transfer  of  title.  It  has  nec- 
essarily been  indulged  In  to  elucidate  and 
settle  the  questions  of  law.  What  we  Intend 
to  hold  is  that  the  court  erred  in  refusing  to 
admit  the  original  and  the  additional  certifi- 
cate of  location  of  the  Comstock  or  Siimpson 
lode.  We  hold  that  there  is  on  the  face  of 
the  second  certificate  a  sufficient  and  ade- 
quate description  by  references  to  a  natural 
object  and  a  permanent  monument.  We  fur- 
ther hold  that  the  original  location  certifl- 
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eate  Is  aamlsslble,  and  that  It,  irltb  the  ad> 
dltlonal  certificate,  may  be  used  to  determine 
any  point  in  tlie  claim  or  In  the  description 
of  It  by  the  required  reference  to  a  natural 
object  and  a  permanent  monument.  Since 
we  conclude  the  court  erred  in  rejecting 
these  certificates,  its  Judgment  entered  on  a 
directed  verdict  must  be  set  aside,  and  the 
cause  remanded  for  a  new  trial  in  conform- 
ity to  this  opinion.    Reversed. 


JAY  V.  SCHOOL  DIST.  NO.  1  OF  CASa^DB 

COUNTY. 
(Supreme  Court  of  Montana.     May  29,  1900.) 

STATUTES  —  CONSTRUCTION  —  SCHOOL  DIS- 
TRICTS—TEACHER'S EMPLOYMENT— CERTIFI- 
CATE—TERM— ANNUAL  REPORTS— SALARY  — 
FAILURE  TO  PAY  —  JUDGMENT  —  INDEBTED- 
NESS—POWER  OP  BOARD. 

1.  In  couRtruinK  a  statute  the  courts  will  en- 
deavor to  ^ivc  effect  to  the  purpose  and  intent 
of  the  legislature,  and  for  that  purpose  will 
apply  the  ordinary  rules  of  grammar. 

2.  Under  Pol.  Code,  $  1750,  as  amended  by 
Sess.  Laws  1897,  p.  129,  providing  that  the 
school  trustees  or  school  board  of  any  district 
who  shall  employ  any  teacher  for  a  period  of 
more  than  three  months,  or  one  who  shall  not 
hold  a  legal  certificate  in  full  force,  shall  be 
deemed  guilty  of  a  misdemeanor,  the  board  has 
no  authority  to  contract  with  a  teacher  who 
has  not  a  certificate,  or  to  employ  a  teacher 
holding  a  certificate  for  more  than  three 
months.  Hence  a  contract  for  the  employment 
of  a  teacher  holding  a  certificate  for  a  school 
year  of  nine  months  is  of  no  efTect. 

3.  The  fact  that  Pol.  Code,  i  1756,  as  amend- 
ed by  Sess.  Laws  1807,  p.  129,  prohibits  the 
employment  of  teachers  holding  certificates  for 
a  period  exceeding  three  months,  does  not  ob- 
viate the  necessity  of  teachers  malting  annual 
reports  to  the  county  superintendent  as  is  re- 
quired by  Pol.  Code,  §  1S41,  or,  if  the  em- 
ployment be  for  only  three  months,  at  the  end 
of  such  term. 

4.  Pol.  Code,  i  1803.  providing  that  the  board 
of  trustees  of  any  school  district  shall  be  lia- 
ble, in  the  name  of  the  district,  for  any  judg- 
ment against  the  district  for  any  salary  due 
any  teacher  on  contract,  and  that  they  shall 
pay  such  judgment  out  of  any  moneys  to  the 
credit  of  such  district,  does  not  authorize  the 
entry  of  a  judgment  against  the  school  dis- 
trict for  unpaid  salary  of  a  school  teacher, 
where  the  district  admits  the  claim,  and  the 
only  reason  that  it  does  not  pay  it  is  that  it  has 
no  funds  applicable  to  the  purpose,  since,  until 
it  has  funds  on  hand  with  which  to  pay,  fail- 
ure or  refusal  to  pay  is  in  violation  of  no  duty. 

5.  A  court  will  not  enforce  an  invalid  con- 
tract of  employment  of  a  school  teacher  by  a 
school  board  merely  because  its  failure  to  do 
so  will  result  in  the  closing  down  of  the  public 
schools  of  a  school  district. 

0.  School-district  officers,  not  having  power  to 
levy  taxes,  have  no  power  to  incur  indebtedness 
for  the  purpose  of  keeping  the  schools  open  be- 
yond the  time  for  which  funds  are  provided. 

Appeal  from  district  court.  Cascade  county; 
J.  B.  T^eslie,  Judge. 

Action  by  G.  H.  Jay,  as  assignee  of  a 
teacher's  claim  for  services,  against  school 
district  No.  1  of  Cascade  county.  From  a 
Judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.    Reversed. 

Action  by  plaintiff,  G.  H.  Jay,  as  assignee 
of  one  Helen  Edgcrton,  to  recover  the  sum 


of  $120  for  the  services  of  said  Helen  Edger- 
ton  as  teacher  in  the  public  schools  of  school 
district  No.  1,  Cascade  county,  Mont  The 
complaint  after  alleging  the  corporate  ca- 
pacity of  the  defendant  proceeds:  "(2)  That 
on  the  1st  day  of  June,  1899,  the  board  of 
trustees  of  the  defendant  district,  by  a  writ- 
ten order  made  and  entered  at  a  regular 
meeting  of  said  board  had  and  held  In  the 
city  of  Great  Falls,  In  said  district  county, 
and  state,  entered  into  an  agreement  and 
contract  with  one  Helen  Edgerton,  who  pos- 
sessed and  still  possesses  a  good  and  legal 
certificate  as  teacher,  by  which  the  said  board 
employed  and  hired  the  said  Helen  Edgerton 
as  a  teacher  In  the  public  schools  of  said  dis- 
trict for  the  term  of  nine  and  one-half 
mouths,  to  begin  at  the  beginning  of  the  en- 
suing school  year,  to  wit,  on  the  first  Monday, 
September,  1899,  and  at  a  salary  of  one  hun- 
dred and  twenty  dollars  per  month.  (3)  That 
the  said  Helen  Edgerton  entered  Into  said 
contract  with  said  board  of  trustees,  and  ac- 
cepted, In  writing,  said  employment  as  teach- 
er for  the  time  so  agreed  upon,  and  that  she 
entered  upon  the  discharge  of  her  duties  as 
such  teacher  on  the  first  Monday  of  Septem- 
ber, 1899,  and  has  continuously  performed 
her  duties  in  all  respects  as  such  teacher 
since  that  date;  tliat  said  board  has  bad 
full  knowledge  of  the  performance  of  said 
services  by  said  Helen  Edgerton,  and  has 
accepted  the  same  and  consented  thereto, 
though  no  express  contract  or  agreement  has 
ever  been  entered  into  between  said  board 
and  said  Helen  Edgerton,  save  and  except 
on  the  1st  day  of  June,  1899,  as  aforesaid: 
that  said  board  has  further  certiflod  and  ac- 
knowledged that  the  sum  herein  sued  for,  to 
wit  one  hundred  and  twenty  dollars,  is  due 
and  owing  said  Helen  Edgerton  for  such 
services  as  teacher  for  the  month  ending  De- 
cember 22,  1899.  (4)  That  at  the  time  of  the 
employment  of  said  Helen  Edgerton  by  said 
board  as  aforesaid,  on  the  1st  day  of  June. 
1899,  the  money  on  hand  and  avaiUible  to  the 
credit  of  said  defendant  district  amounted 
to  the  sum  of  fourteen  thousand  four  hun- 
dred and  forty-six  and  'Vioo  dollars;  that 
out  of  said  sum  were  paid  the  salaries  of 
teachers  and  other  expousos  of  the  school  for 
the  balance  of  the  school  year  after  said 
contract  was  made,  leaving  on  hand  the  sum 
of  seven  thousand  eight  hundred  and  ninety- 
five  and  »«/i  no  dollars  on  the  first  Monday  of 
September,  1S!)9,  the  date  of  the  beginning 
of  the  current  school  year,  and  that  this  said 
last-iiniucd  sum  was  fully  used  and  exhaust- 
ed in  iwying  the  salaries  and  other  school 
expenses  for  said  month  of  September.  (5) 
That  since  p.nid  date  tli<>re  has  been  no  other 
money  to  the  credit  of  said  district  where- 
with to  pay  the  salaries  of  any  of  the  teach- 
ers employed  in  the  schools  of  said  district.*, 
but  that  the  salaries  of  all  the  teachers  em- 
ployed in  the  schools  of  said  dLstrlct  for  the 
months  of  October  and  November  have  been 
paid  by  a  local  bank,  to  which  said  teachers 
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have  asal^ed  their  claims  against  aald  dis- 
trict; that  there  is  no  money  to  the  credit 
of,  or  available  for,  aaid  district  at  the  pres- 
ent time;  that  the  general  levj  for  school 
purposes  made  by  the  board  of  commission- 
ers for  the  year  1889  under  and  by  virtue  of 
section  1040  of  the  Session  Laws  of  1897  was 
three  and  one-half  mills  on  the  dollar,  and, 
bad  the  commlssionera  made  a  levy  of  five 
mills  for  such  purpose,  the  additional  som 
of  $8,758.89  could  and  would  have  been  col- 
lected as  taxes  for  the  use  of  said  school  dis- 
trict No.  1,  and  such  sum  would  thereby 
have  been  sufflcient  to  pay  all  expenses  of 
running  the  schools  of  said  district  up  to  the 

day  of  February,  1900.    (6)  That  said 

district  has  not  paid  said  Helen  Edgerton  her 
salary  for  the  month  ending  December  22, 
1899,  or  any  part  thereof,  but  that  her  Bald 
month's  salary,  to  wit  one  hundred  and 
twenty  dollars.  Is  wholly  unpaid,  and  has 
been  due  and  owing  to  her  from  said  district 
since  the  22d  day  of  December,  1899.  (7) 
That  In  the  employment  of  the  corps  of 
teachers  for  the  present  school  year,  Includ- 
ing the  said  Helen  Bdgertbn,  for  the  term  of 
nine  and  one-half  months,  as  hereinbefore 
stated,  and  at  the  time  hereinbefore  stated, 
to  wit,  on  or  about  June  Ist  of  the  year,  the 
board  of  trustees  of  the  defendant  district 
have  acted  as  has  been  usual  and  customary 
with  the  board  of  trustees  of  said  district 
and  as  the  educational  and  school  Interests 
of  said  district  require.  <8)  That  the  total 
number  of  teachers  employed  for  the  cur- 
rent school  year  in  said  district  Is  43,  their 
salaries  aggregating  $3,700  per  month,  and 
that  the  average  number  of  children  residing 
in  said  district  and  attending  the  public 
schools  thereof  for  the  current  school  year 
Is  1.500;  that  a  well-equipped  high  school  is 
embraced  In  the  public-school  system  of  said 
district  and  that  the  educational  and  school 
Interests  of  said  district  require  that  the  said 
schools  should  be  kept  open  and  maintained 
for  at  least  nine  and  one-half  months  of  each 
and  every  school  year.  (9)  That  the  electors 
of  said  school  district  did  on  the  8th  day  of 
September,  1899,  vote  a  special  tax  by  which 
the  sum  of  $27,125.40  would  have  been  col- 
lected In  order  to  continue  and  maintain  said 
schools  for  said  period  of  nine  and  one-half 
months,  but  that  on  account  of  the  decision 
of  the  supreme  court  declaring  Inoperative 
the  law  under  which  said  tax  was  voted,  no 
part  of  said  taxes  has  or  can  be  collected. 
<10)  That  imless  the  contract  heretofore  made 
by  the  board  of  trustees  of  said  district  with 
the  teachers  in  said  public  schools,  including 
the  contract  with  said  Helen  Edgerton.  can 
be  enforced  by  a  good  and  valid  Judgment 
against  said  district  to  be  paid  by  moneys 
that  may  hereafter  come  Into  the  treasury 
of  said  district,  then  It  wlU  be  necessary  that 
the  schools  of  said  district  should  forthwith 
be  closed,  and  the  educational  and  school  in- 
terests of  said  district  will  accordingly  be 
tserlously  crippled  and  Impaired,    (11)  That 


the  total  indebtedness  of  every  kind  against 
said  district  does  not  exceed  the  sum  of  $182,- 
600,  nor  has  It  exceeded  that  sum  at  any 
time  mentioned  In  this  complaint;  that  the 
total  assessed  valuation  of  the  pr<q>erty  <tt 
said  district  is  $8,345,276."  After  aUegIng 
the  assignment  of  the  claim  to  plaintiff,  the 
complaint  concludes  with  a  demand  for  Judg- 
ment for  the  sum  of  $120  and  costs  of  suit 
To  this  complaint  the  defendant  Interposed 
a  general  demurrer,  and  on  the  9th  day  of 
January,  1900,  the  conrt,  after  consideration 
of  the  questions  presented  by  the  demurrw, 
overruled  the  same.  Thereupon,  the  defend- 
ant having  refused  to  plead  further.  Judg- 
ment was  rendered  against  It  for  the  amount 
claimed.  The  defendant  appeals  from  this 
Judgment 

O.  B.  Nolan,  Atty.  Gen.,  and  Thos.  B. 
Brady,  for  appellant  A.  C.  Gormley,  for  re- 
spondent 

BRANTL7,  0.  J.  (after  stating  the  facts). 
1.  Counsel  for  appellant  argues  that  the 
Judgement  is  void  because  founded  upon  a 
contract  made  In  contravention  of  an  ex- 
press prohibition  of  section  1756  of  the  Polit- 
ical (^de,  as  amended  by  Sess.  Laws  1897, 
p.  129.  This  section,  as  It  originally  stood, 
provided  that  no  school  district  should  be 
entitled  to  receive  any  apportionment  of 
school  money  unless  all  the  teachers  employ- 
ed in  the  schools  therein  during  the  three 
months  next  preceding  the  apportionment 
held  certificates  of  fitness  for  teaching.  As 
amended  it  provides:  "The  school  trustees 
or  school  board  of  any  district  who  shall 
employ  any  teacher  In  the  public  schools  of 
their  district  for  a  period  of  more  than  three 
months  or  who  shall  not  hold  a  legal  cer- 
tificate of  fitness  for  the  occupation  of  teach- 
ing, in  fuU  force  and  efFect,  shall  be  deemed 
guilty  of  a  misdemeanor."  The  obvious  pur- 
pose of  this  provision,  counsel  says.  Is  not 
only  to  prohibit  altogether  the  employment 
of  teachers  who  have  not  certificates  of  fit- 
ness, but  also,  In  all  cases,  to  limit  the  term 
of  employment  to  three  months.  Counsel 
for  respondent  assumes  the  position  that  the 
Intent  and  purpose  of  the  section  is  to  pro- 
hibit only  the  employment  for  a  period 
longer  than  three  months  of  teachers  not 
holding  the  required  certificate;  leaving  the 
trustees  to  make  the  term  of  employment 
of  qualified  teachers  to  suit  their  own  no- 
tions of  their  duty,  and  the  necessities  of 
their  particular  district  The  argument  is 
that  a  reading  of  the  section  according  to 
Its  obvious  grammatical  sense  requires  the 
conjunction  "or"  to  be  considered  aa  prop- 
erly connecting  the  two  relative  pronouns, 
"who,"  making  them  both  refer  to  the  same 
antecedent  viz.  trustees  or  board;  thus 
showing  tlie  manifest  absurdity  that  a  trus- 
tee not  holding  a  certificate  of  qualification 
is  guilty  of  a  misdemeanor.  To  avoid  this 
absurdity,  he  says,  we  must  omit  entirely 
the   connective    "or,"    as   surplusage.    The 
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latter  relatiye,  "who,"  wlU  then  grammati- 
cally refer  to  the  word  "teacher,"  and  thus 
it  will  appear  that  it  is  the  purpose  of  the 
section  to  punish  trustees  who  assent  to  the 
employment  of  teachers  for  more  than  three 
months  when  they  have  no  certificate.  The 
suggestion  is  also  made  that  under  the  old 
section  the  moneys  apportioned  to  a  district 
were  withheld  as  a  punishment  to  the  dis- 
trict, when  its  trustees  failed  to  observe 
the  law  In  employing  teachers,  while  the 
sole  purpose  of  the  amended  section  Is  to 
shift  the  punishment  to  the  trustees  per- 
sonally. Any  other  view  of  the  statute.  It 
is  argued,  will  seriously  impair  the  efficiency 
of  the  school  system  of  the  state.  The  sec- 
tion In  question  Is  not  very  skillfully  drawn. 
Nevertheless,  we  must  elicit  the  purpose  and 
Intent  of  It  from  the  terms  and  expressions 
employed.  If  this  Is  possible;  calling  to  our 
aid  the  ordinary  rules  of  grammar.  This  Is 
the  elementary  rule  applicable  to  all  stat- 
utes. Other  rules  may  be  Invoked  only 
when  this  falls.  End.  Interp.  St.  {  4.  "The 
moment  we  depart  from  the  plain  words  of 
the  statute,  according  to  their  ordinary  and 
grammatical  meaning,  in  a  hunt  for  some 
intention  founded  on  the  general  policy  of 
the  law,  we  find  ourselves  Involved  in  a 
'sea  of  troubles.'  Difficulties  and  contradic- 
tions meet  us  at  every  turn."  Dame's  Ap- 
peal, 62  Pa.  St.  417.  See,  also.  End.  In- 
terp. St.  S  7;  Hamilton  v.  Itatbbone,  175 
U.  S.  419,  20  Sup.  Ct.  155,  Adv.  S.  U.  S. 
155,  44  L.  Ed.  — ;  Smith  v.  Williams.  2 
Mont  195;  Carruthers  v.  Commissioners,  6 
Mont.  482,  13  Pac.  140.  Applying  this  rule 
of  Interpretation,  whatever  may  have  been 
the  actual  Intention  of  the  legislature,  it  Is 
clear  that  the  latter  relative  refers  for  Its 
antecedent  to  the  word  "teacher,"  and  that 
the  author  of  the  section.  In  stating  the  other 
alternative,  omitted  a  repetition  of  It,  as 
unnecessary.  This  clause  would  then  prop- 
erly read,  "or  any  teacher  who  shall,"  etc. 
This  reading  does  no  violence  to  the  rules  of 
grammar,  and  does  not  require  the  omis- 
sion of  any  word.  It  entirely  avoids  the  ab- 
surdity suggested  by  respondent's  counsel, 
and  makes  the  section  denounce  as  a  misde- 
meanor the  doing  of  either  of  the  acts  men- 
tioned in  the  clauses  connected  by  the  con- 
junction. There  is  nothing  in  the  section 
as  It  stood  before  the  amendment  to  suggest 
that  the  intention  of  the  legislature  was 
otherwise.  Under  It  the  employment  of  a 
teacher  without  a  certificate  could  not  cover 
a  period  of  more  than  three  months.  Un- 
der the  amended  section  this  employment 
cannot  be  made  at  all,  nor  can  any  contract 
of  employment  endure  longer  than  three 
months.  What  purpose  was  bad  in  view  by 
this  change.  It  Is  not  our  province  to  In- 
quire. It  Is  not  for  us  to  say  whether  It 
Is  wise.  Nor  do  we  think  It  Incumbent  upon 
OS  to  seek  for  a  construction  of  this  section 
which  would  bring  It  In  harmony  with  other 
provisions  touching  the  duties  enjoined  upon 


teachers  In  regard  to  annual  reports  to  the 
county  superintendents.  Every  teacher  Is 
required  to  make  a  report  to  this  officer  on 
or  before  September  lOtb  next  after  the 
close  of  the  school  year.  Pol.  Code,  i  ISll. 
This  provision.  It  Is  argued,  necessarily  im- 
plies at  least  an  annual  employment.  It 
may  be  conceded  that  It  does.  Still,  if  the 
plain  intent  of  the  section  in  question  can- 
not be  harmonized  with  other  sections  regu- 
lating the  duties  of  teachers.  Its  provisions 
must  control  upon  the  subject  with  which 
It  deals.  The  amended  act  containing  this 
section  was  passed  after  the  other  Code  pro- 
visions, as  a  revision  of  them  in  many  par- 
ticulars. It  expressly  repeals  all  other  pro- 
visions of  the  Code  which  are  In  conflict 
with  its  own  provisions.  The  Intention  be- 
ing clear,  the  older  provisions  must  yield  to 
the  explicit  reqnirements  of  the  new  provi- 
sion. The  section  cannot  be  construed,  un- 
der any  recognized  standard,  to  mean  any- 
thing but  what  It  says.  The  word  "or"  may 
have  crept  Into  It  by  Inadvertence,  yet  it 
does  not  appear  so.  The  engrossed  bill, 
which  we  have  examined,  shows  no  evi- 
dence of  such  Inadvertence.  We  are  not 
Justified,  therefore,  in  making  the  assump- 
tion that  such  Is  the  case.  A  careful  exam- 
ination of  all  the  other  sections  of  the  stat- 
ute, as  it  originally  stood  and  as  amended, 
falls  to  show  anything  to  Justify  such  a  con- 
clusion. The  ultimate  purpose  to  be  accom- 
plished uy  the  provision  Is  not  clear.  It  may 
be  to  require  a  quarterly  renewal  of  con- 
tracts with  teachers;  thus  leaving  the  trus- 
tees in  position  to  terminate  the  employment 
of  those  whose  services  are  not  entirely  sat- 
isfactory, but  for  whose  removal  there  ex- 
ists no  statutory  cause  Justifying  a  disre- 
gard of  an  existing  contract.  It  may  be, 
also,  to  enable  the  trustees  to  close  the 
school  upon  the  happening  of  epidemics, 
without  having  to  continue  the  payment  of 
salaries  beyond  a  limited  time,  which  they 
would  otherwise  be  compelled  to  do  under 
annual  contracts,  or  to  shorten  the  term 
upon  an  unexpected  failure  of  funds  from 
unforeseen  causes,  and  thus  avoid  involving 
the  district  In  debt  But  whatever  may 
have  been  the  purpose  In  the  mind  of  the 
legislature,  such  legislation  Is  entirely  with- 
in its  power;  and,  whether  the  provision  be 
wise  or  not  our  duty  Is  to  require  the  en- 
forcement of  it  as  we  find  It  We  do  not 
think  the  contract  such  a  one  as  the  board 
of  trustees  could  make,  and  therefore  con- 
clude that  it  cannot  be  sustained.  It  is  not 
necessary  to  conclude,  however,  that  the  sec- 
tion In  question  dispenses  with  the  require- 
ment of  annual  reports  by  teachers  under 
section  1841,  supra.  Teachers  In  the  em- 
ployment of  the  board  must  still  make  these 
annual  reports  as  directed.  At  any  rate, 
they  are  required  under  the  latter  part  of 
the  section  to  report  at  the  end  of  the  term 
for  which  they  are  employed. 
2.  It  appears  from  the  order  of  the  district 
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Jndge  dlreetlng  Judgment  for  the  plalntia 
that  he  wu  ot  the  opinion  that,  tbongh  it  be 
conceded  that  the  contract  set  forth  In  the 
complaint  la  void  under  the  statute,  there  are 
BtlU  sufBclent  substantial  allegations  In  the 
pleading  to  sustain  a  judgment  for  services 
for  the  mouth  of  December,  of  the  reasonable 
ralue  of  $120,  rendered  with  the  consent  of, 
and  accepted  by,  the  defendant.  This  view 
was  entertained  upon  the  authority  of  State 
T.  nickennan,  16  Mont.  3W8,  40  Pac.  698. 
In  this  cose  this  court  quoted  with  approval 
from  Brown  v.  City  of  Atchison,  S9  Kan. 
37,  17  Pac.  465,  as  follows:  "Prom  the  au- 
thorities, we  tbinic  the  following  principle 
may  be  deduced:  Where  a  contract  has  been 
entered  into  In  good  faith  between  a  corpora- 
tion, public  or  private,  and  an  individual  per- 
son, and  the  contract  is  void,  in  whole  or  In 
part,  because  of  a  want  of  power  on  the  part 
of  the  corporation  to  make  It  or  enter  Into  It 
In  the  manner  In  which  the  corporation  enters 
Into  it,  but  the  contract  Is  not  Immoral,  inequi- 
table, or  unjust,  and  the  contract  is  performed. 
In  whole  or  In  part,  by  and  on  the  part  of 
one  of  the  parties,  and  the  other  party  re- 
ceives benefits  by  reason  of  such  perform- 
ance over  and  above  any  equivalent  rendered 
In  return,  and  these  benefits  are  such  as  one 
party  may  lawfully  render  and  the  other  party 
lawfully  receive,  the  party  receiving  such  ben- 
efits will  be  required  to  do  equity  towards  the 
other  party,  by  either  rescinding  the  con- 
tract and  placing  the  other  party  In  statu 
quo,  or  by  accounting  to  the  other  party  for 
all  benefits  received  for  which  no  equivalent 
has  been  rendered  in  return;  and  all  this 
Rhonld  be  done  as  nearly  in  accordance  with 
the  terms  of  the  contract  as  the  law  and  eq- 
uity will  permit."  Conceding  this  to  be  the 
general  rule,  appellant  asserts  that,  as  the 
complaint  in  this  case  discloses  the  fact  that 
there  is  no  dispute  between  itself  and  the 
plaintlir  as  to  the  fact  and  amount  of  the  in- 
debtedness involved  in  this  salt,  and  also 
that  the  failure  to  pay  Is  due  entirely  to  a 
want  of  funds  to  meet  the  claim,  no  Judgment 
may  be  rendered  against  It  in  this  case.  This 
argument  proceeds  upon  the  assumption  that, 
as  the  trustees  have  no  power  to  levy  taxes 
for  current  school  purposes  (Hilburn  v.  Rail- 
way Ca,  23  Mont  229,  SS  Pac.  651. 811).  and  as 
they  are  prohibited  by  statute  from  drawing  a 
warrant  to  pay  any  outstanding  claim  unless 
there  is  money  in  the  county  treasury  to  the 
credit  of  the  dUtrict  (Pol.  Code.  {  1737).  the 
trustees  are  guilty  of  no  breach  of  duty  until 
tbey  refuse  to  properly  apply  funds  subject 
to  their  order  to  the  payment  of  the  partlco- 
lar  claim.  Let  ns  see  if  this  assumption  is 
Justified.  The  ftmds  provided  by  law  for  the 
maintenance  of  schools  are  derived  in  th» 
first  place  from  Interest  on  the  state  scnool 
fund,  rents  of  school  lands,  escheats,  and 
oUier  sonrces  mentioned  in  section  1940  of 
the  Political  Code.  Besides  the  revenues 
from  these  sonrces,  the  commissioners  of  each 
county  are  required  to  levy  erery  year,  tor 


current  school  purposes,  a  tax  upon  an  the 
property  in  the  county,  of  not  less  than  three 
nor  more  than  five  mills  upon  each  dollar  ot 
assessed  valuation,  as  fixed  by  the  coun- 
ty assessment.  Laws  1897,  p.  134.  The 
amounts  of  all  fines  remaining  after  the  pay- 
ment of  costs  In  the  cases  In  which  they  are 
imposed  are  also  paid  into  the  county  treas- 
ury, and  are  set  apart  for  school  purposes. 
Laws  1897.  p.  134;  Pol.  Code,  {$  1891,  1892. 
The  moneys  derived  from  the  Interest  on  the 
state  school  fund,  and  other  sources,  con- 
trolled by  the  state,  are  apportioned  to  the 
various  counties  by  the  state  superintendent 
not  later  than  February  10th  each  year,  and 
the  amount  falling  to  each  county  is  then 
made  available  for  school  purposes.  I'oL 
Code,  {  1714.  The  cotmty  superintendent 
from  time  to  time  apportions  the  whoie  tund 
thus  accumulated  In  the  county  treasury  to 
the  various  districts,  and  the  apportionment 
falling  to  each  district  Is  the  only  fund  upon 
which  the  local  trustees  can  draw  for  the 
payment  of  salaries  and  other  current  de- 
mands. The  school  year  opens  on  September 
1  (Pol.  Code,  t  1864),  but  none  of  the  funds 
mentioned,  except  those  derived  from  fines, 
can  be  made  av^lable  for  the  year  earlier 
than  the  first  Monday  in  December,  on  which 
date  the  time  for  the  payment  of  county  taxes 
expires.  As  the  amount  derived  from  fines 
is  generally  inslgnificnnt,  and  as  the  funds 
belonging  to  the  various  districts  are  usually 
exhausted  at  the  end  of  the  current  year, 
or  nearly  so*  it  is  clear  that  the  local  boards 
must  frequently  withhold  payment  until  the 
apportionment  falling  to  their  districts  be- 
comes available;  for,  as  we  have  already 
seen,  the  trustees  can  draw  no  warrant  tmtll 
there  Is  money  to  the  credit  of  the  district 
Section  1737,  supra.  If  the  trustees  were 
permitted  to  anticipate  their  apportionment 
and  issue  warrants  against  It,  persons  hold* 
Ing  such  warrants  could  dispose  of  them,  and 
thus  obtain  their  money.  Under  plaintiff's 
view  of  the  law,  though  the  trustees  cannot 
do  this,  yet  he  may  pursue  the  district  by 
suit  and  recover  a  Judgment  To  support 
this  claim  he  cites  and  relies  upon  section 
1803  of  the  Political  Code,  which  provides 
that  the  board-  of  trustees  of  any  district 
shall  be  liable,  in  the  name  of  the  district, 
for  any  Judgment  against  the  district  for  any 
salary  due  any  teacher  on  contract  and  for 
all  debts  legally  contracted,  and  they  shall 
pay  such  judgment  out  of  any  moneys  to  the 
credit  of  such  district  Manifestly,  If  a  Judg- 
ment be  recovered  against  the  district  when 
there  is  no  fund  available  out  of  which  to 
pay  It,  the  plaintiff  Is  In  no  better  condition 
than  before  it  was  rendered,  except  that  he 
has  an  established  claim.  He  cannot  be  paid 
until  the  apportionment  Is  made.  Even  then 
he  can  be  paid  only  by  warrant  It  would 
seem  clear,  therefore,  that  if  there  la  no  dis- 
pute as  to  the  validity  and  amount  of  the 
claim,  the  only  difficulty  being  that  there  aro 
no  funds,  no  Judgment  should  be  peruiUted, 


Digitized  by 


Google 


254 


61  PACIFIC  EBPORTER. 


(Mont 


for  the  reason  tbat  no  breach  of  duty  is  shown 
on  the  part  of  the  district.  Under  the  alle- 
gations of  the  complaint,  when  this  suit  was 
brought  there  were  no  funds  in  the  treasury 
of  Cascade  county  against  which  the  trustees 
of  defendant  could  draw.  The  trustees  say 
to  the  plaintiff:  "Your  claim  is  just,  but  our 
hands  are  tied  until  the  apportionment  is 
made  to  our  district.  As  soon  as  this  is  done, 
we  will  draw  the  warrant,  but  we  may  not 
violate  the  law."  To  render  a  judgment 
against  the  district  under  these  circumstances 
would  be  to  aajudicate  the  fact  that  it  has 
violated  its  contract,  in  that  it  has,  through 
its  officers,  refused  to  violate  the  law;  and, 
because  of  this  refusal  on  their  part  to  vio- 
late the  law,  the  district  must  be  mulcted 
in  costs,  and  pay  interest  until  the  funds 
are  provided  by  the  authorities  of  the  state 
and  county  to  meet  the  demand. 

We  think  it  the  policy  of  the  whole  system 
of  our  school  law  that  all  persons  dealing 
with  school  officers  are  presumed  to  do  so, 
not  only  with  full  knowledge  of  the  power  of 
these  officers  to  bind  their  corporations  under 
the  particular  contract,  but  also  with  refer- 
ence to  the  mode  of  payment,  and  the  means 
at  their  disposal  for  this  purpose.  Union 
(School  Tp.  V.  First  Nat.  Bank  of  Crawfords- 
vlUe,  102  Ind.  404,  2  N.  B.  1&4.  If  there  is  a 
disputed  claim  against  the  district,  it  can  be 
determined  only  by  means  of  an  adjudication 
under  section  1803,  supra.  If,  however,  there 
is  no  dispute  as  to  the  claim,  the  trastees 
standing  ready  to  perform  their  dnty  as  soon 
as  they  may,  the  district  cannot  be  subjected 
to  the  needless  vexation  and  embarrassment 
of  suits  because  other  officers  of  the  govern- 
ment have  not  done  their  duty  in  providing 
fimds  to  make  payment  The  purpose  of  a 
suit  is  to  redress  a  wrong  or  to  protect  a  right 
What  wrong  has  been  done  in  this  case  that 
may  be  redressed  by  this  suit?  The  liability 
is  not  disputed.  The  defendant  says:  "I  will 
pay  as  soon  as  the  law  permits.  I  cannot  pay 
nntll  there  is  a  fund  out  of  which  to  pay." 
The  judgment,  If  granted,  cannot  be  enforced 
until  the  fund  is  available.  No  execution 
may  issue.  Const,  art  12,  §  8.  True,  it  the 
trustees,  admitting  the  indebtedness,  willfully 
refuse  to  issue  a  warrant,  mandamus  would 
lie.  State  v.  City  of  Great  Falls,  19  Mont. 
.118,  49  Pac.  15;  Greeley  v.  Cascade  Co.,  22 
Mont  5X0,  57  Pac.  274.  But,  there  l)eing  no 
funds,  they  cannot  be  compelled  to  issue  the 
warrant.  The  judgment  would  therefore 
amount  to  nothing  more  than  an  admitted 
claim.  If  the  trustees  had  power  to  levy  taxes 
to  pay  the  claim,  or  to  raise  money  in  any 
other  way  for  this  purpose,  it  would  bo  their 
duty  to  do  this,  and  a  failure  to  act  would 
be  a  breach  of  duty.  But  this  power  Is  not 
conferred  by  the  statute.  If  it  were  the  ulti- 
mate purpose  to  compel  the  commissioners  of 
the  county,  by  mnndamns,  to  levy  a  tax  to 
I>ay  the  debt  of  tlic  district,  the  admitted 
claim  would  be  as  avnilni)!?  as  a  founiiation 
for  this  proceeding  as  a  judgment    There  is 


nothing  in  the  case  of  State  y.  Commlssionets 
of  YeUowstone  Co.,  12  Mont  503,  31  Pac.  78, 
to  controvert  this  view.  It  Is  not  there  held 
that  a  judgment  is  a  necessary  liasis  of  a 
mandamus  proceeding  to  compel  the  levy  of 
taxes  to  pay  such  a  claim  as  the  one  under 
consideration.  Whether  Helen  Ed^rton  ren- 
dered the  services  under  an  express  or  im- 
plied contract  th^  were,  in  contemplation  of 
law,  to  be  paid  for  when  funds  became  avail- 
able. This  suit  was  instituted  on  December 
29,  1899.  For  aught  that  appears  In  this  case, 
there  would  have  been  funds  enough  to  meet 
the  claim  as  soon  as  the  taxes  for  that  year 
were  apportioned  by  the  county  i^iperintend- 
ent  It  is  nothing  to  the  point  that  the  school 
term  in  Cascade  county  will  be  shortened  If 
this  judgment  be  not  sustained.  It  is  the  fault 
of  the  legislature  or  the  taxing  authorities 
that  ample  means  are  not  provided  to  con- 
tinue the  schools.  The  propriety  of  a  money 
judgment  against  a  county  upon  a  warrant 
was  fully  discussed  in  Greeley  v.  Cascade  Co., 
supra.  It  was  there  held  that  a  suit  for  this 
purpose  does  not  lie.  We  think  the  discus- 
sion found  in  the  second  paragraph  of  the 
opinion  in  that  case  directly  applicable  to  the 
question  raised  here,  and  that  the  judgment 
herein  cannot  be  sustained  upon  the  ground 
stated  by  tne  district  court 

3.  And  this  brings  us  to  the  consideration 
of  the  last  point  made  by  the  appellant,  vis. 
Tbat  the  trustees  of  a  school  district  hare  no 
authority  to  contract  debts  for  the  purpose 
of  continuing  a  school,  without  reference  to 
the  amount  of  funds  provided  by  law  from 
year  to  year.  This  contention,  we  think,  is 
correct.  The  school-district  officers  cannot 
levy  taxes  for  current  school  purposes.  This 
is  done  by  other  officers  of  government  under 
the  law.  If  the  school  trustees  may  incur 
debts,  without  reference  to  the  amounts  thus 
raised,  so  long  as  the  constitutional  limit  Is 
not  overstepped  (Const  art.  18,  $  6),  then, 
though  they  are  denied  the  power  to  levy  tax- 
es for  any  purpose,  they  are  by  implication 
clothed  with  the  power  of  imposing  the  bur- 
dens of  debt  upon  the  district,  for  the  pay- 
ment of  which  the  authorized  taxing  officers 
must  provide,  which  is  more  extensive  than  a 
limited  taxing  power.  It  is  clearly  the  duty 
of  the  trustees  to  confine  their  expenditures 
to  the  limits  of  the  funds  provided  by  law. 
They  may 'reasonably  anticipate  the  funds  be- 
fore they  become  available,  but  they  may  not 
embark  generally  upon  a  course  of  expendi- 
ture not  measurably  within  this  limit.  In 
each  case  where  a  debt  is  contracted  by  them 
which  overreaches  this  limit  recoiirse  must 
be  had  to  the  attendant  facts  and  circum- 
stances, and  the  liability  of  the  district  If 
any,  must  be  determined  accordingly.  School 
districts  are  public  corporations  (Pol.  Code,  { 
1759),  but  their  powei*8  are  very  limited. 
They  can  exercise  none  except  such  as  are 
oonfeiTCd  by  the  law  creating  them,  either 
expressly  or  by  fair  Imnllcatlon.  Dill.  Mun. 
Corp.  «$  22,  24,  25,  and' note;  21  Am.  &  Bng: 
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Bfie.  hKW,  779,  and  note.  Not  b&vlag ;  the 
power,  under  tlie  ttatute.  either  wlUi  or  wlth- 
ont  a  vote  of  tbe  electors,  to  levy  taxes  for 
current  purpoaea,  tbey  may  not  extend  the 
term  of  scliooi  bcjond  the  time  for  -which 
there  are  fuada  proylded.  Morley  y.  Power, 
2  Am.  &  Eng.  Gorp.  Caies,  854;  Weatherly  r. 
Mayor,  etc.  (Tenn.  Cb.  App.)  48  S.  W.  136. 

Respondent  cites  mauy  cases  In  support  of 
bis  contention  that  the  Judgment  herein 
should  be  sustained,  but  they  are  based  upon 
different  statutory  provisions,  and  cannot  be 
deemed  controlling  under  the  provisions  of 
our  statute.  Nothing  we  say  here,  however. 
Is  to  be  construed  as  an  adjudication  that  the 
claim  involved  in  this  case  is  not  a  Just  Uabil- 
I^  of  the  defendant  It  does  not  appear  that 
there  would  not  lie  ample  funds  in  the  county 
treasury  to  meet  this  claim  under  the  appor- 
tionments made  by  tbe  state  and  county 
superintendents  since  this  suit  was  Instituted, 
and  to  be  made  by  the  county  superintendent 
hereafter  during  tbe  present  school  year.  Nor 
does  It  appear  from  the  facts  stated  In  tbe 
complaint  that  the  trustees  of  tbe  defendant, 
In  contracting  tbe  debt,  have  done  more  than 
attempt  to  anticipate  the  funds  which  would 
presently  be  apportioned  to  the  district  by  tbe 
county  superintendent  Tbe  question  as  to 
whether  tbe  defendant  may  be  ultimately  lia- 
ble In  any  event  for  tbe  plainUeTs  claim  does 
not  therefore,  properly  arise.  For  the  rea- 
sons stated,  tbe  Judgment  must  be  reversed, 
and  tbe  cause  remanded,  with  directions  to 
tbe  district  court  to  sustain  tbe  demurrer. 
Reversed  and  remanded. 

PIOOTT,  J.  I  concnr  In  tbe  decision  npon 
tbe  first  two  grounds  discussed.  I  think  tbe 
tblrd  groond  la  an  obiter. 

HUNT,  3.,  being  absent,  does  not  partici- 
pate In  tbe  foregoing  opinion. 


(2i  Wash.  EOO) 

SinTH  T.  NORTHERN  PAa  B.  00.  et  aL 
(Supreme  Court  of  Wsshln^on.    May  22, 1900.) 

IfORTaAOES— PORBCLOSURB— LAND  CONTRACT 

—  CANCELLATION  —  ADVANCEMENTS    OP 

THIRD  PARTY— REIMBURSEMENT. 

1.  A  holder  of  an  undivided  one-eighth  In- 
terest  in  a  land  contract  executed  and  record- 
ed a  mortgage  thereon,  of  which  the  vendor 
bad  notice.  Afterwards,  payments  due  under 
tbe  contract  liaving  been  extended  several 
times  on  payment  of  interest  by  agreement  be- 
tween part  of  the  holders  and  tbe  vendor,  the 
contract  was  attempted  to  be  canceled  by  send- 
ing notices  as  therein  provided  to  each  of  the 
hMders,  bat  no  notice  was  given  the  mortgagee. 
A  new  contract  was  made  out  whereby  the 
executor  of  the  holder  of  the  one-eightti  inter- 
est and  defendant  anottier  holder,  acquired  a 
one-half  interest;  payments  on  the  old  con- 
tract being  credited  on  the  new,  and  the  time 
for  payment  of  the  balance  being  extended. 
Beld  that  no  notice  having  been  served  on  the 
mortgagee,  the  old  contract  never  was  in  fact 
canceled  as  to  him,  and  that  the  mortgage  was 
a  lien  on  the  interest  covered  thereby. 

2.  Where  a  holder  of  an  undivided  interest 
la  a  land  contract  being  unable  to  meet  liis 


payments,  sgrerd  that  a  eo-tsnant  should  talce 
a  deed  to  bis  interest,  and  convey  to  him  on 
payment  of  moneys  advanced,  a  mortgagee 
may,  on  payment  of  such  advancements,  fore- 
close his  lien  on  such  contract  holder's  interest 

Appeal  from  superior  court  Spokane  coun- 
ty; Leander  H.  Pratber,  Judge. 

Action  by  John  R.  Smith  against  tbe  North- 
ern Pacific  Railroad  Company,  Benjamin 
Rosensteln,  and  others.  From  a  Judgment 
In  favor  of  defendants,  plaintiff  appeals.  Be- 
versed. 

Wm.  T.  Blrdsall  and  R.  L.  Edmlaton,  for 
appellant  Samuel  R.  Stern,  tor  respondent 
Uosenstein.  Stephens  &  Bunn,  for  respond- 
ents Northern  Pac.  B.  0&  and  others. 

GORDON,  a  J.  There  are  two  causes  of 
action  set  up  In  tbe  complaint,— tbe  first  be- 
ing to  foreclose  a  mortgage  upon  distinct 
parcels  of  real  estate;  the  second,  to  set 
aside  an  alleged  fraudulent  conveyance  ot 
one  of  the  tracts,  and  to  adjudge  the  bolder 
of  tbe  legal  title  to  be  a  trustee  for  a  one- 
eighth  interest  As  to  tbe  latter  cause  of 
action,  it  appears  to  have  been  abandoned  at 
tbe  trial,  and  tbe  real  controversy  was  waged 
over  tbe  right  of  plaintiff  to  foreclose  as  to 
one  of  tbe  tracts. 

From  the  undisputed  facts  it  appears  tbat 
In  January,  1892,  one  Simon  Oppenheimer 
executed  and  delivered  to  Laura  Winne  four 
promissory  notes,  each  for  the  sum  of  $5,000, 
bearing  interest  at  10  per  cent  per  annum. 
These  notes  were  due  In  one,  two,  three,  and 
four  years  after  date;  and,  to  secure  tbeir 
payment,  Solomon  Oppenheimer  (since  de- 
ceased) and  Harriet  Oppenheimer,  his  wife 
(being  the  parents  of  Simon),  executed  and 
delivered  a  mortgage  which  Included,  among 
other  property,  an  undivided  one-elgbtb  In- 
terest in  and  to  tbe  N.  ^  of  the  N.  B.  %  and 
the  S.  B.  ^  of  tbe  N.  B.  )4  of  section  25, 
township  26  N.,  of  range  42  D.,  Willamette 
meridian,  except  19  acres  contained  In  the 
right  of  way.  Tbe  mortgage  was  duly  re- 
corded. The  first  and  second  of  the  notes 
were  paid,  and,  prior  to  the  maturity  of  the 
third  one  to  mature,  tbey  were  transferred  to 
the  plaintiff,  and  the  mortgage  securing  them 
was  duly  assigned.  Solomon  Oppenheimer 
died  In  this  state  on  tbe  12th  of  September, 
1892,  leaving  a  will  in  which  Harriet  Oppen- 
heimer, tbe  wife,  and  Simon,  the  son,  were 
appointed  executrix  and  executor  thereof, 
and  they  thereafter  duly  qualified.  The 
premises  In  question  were  prior  to  August 
1889,  owned  by  the  defendant  the  Northern 
Pacific  Railroad  Company,  a  corporation. 
On  the  28tb  of  tbat  month  tbe  railroad  com- 
pany made  and  executed  a  certain  land  con- 
tract to  one  Lucius  B.  Nash,  wbereln  and 
whereby,  in  conslderaUon  of  certain  pay- 
ments thereafter  to  be  made,  aggregating 
$11,61S,  it  undertook  and  agreed  to  convey 
the  premises  to  Nash,  and  thereafter  Nash, 
by  Instrument  in  writing  duly  executed,  on 
the  3d  day  of  September,  1889,  assigned  bis 
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Interest  In  said  contract  to  Horace  K.  Hongh- 
ton  and  others;  said  Houghton  taking  under 
said  assignment  a  one-fourth  Interest  there- 
in. This  assignment  was  duly  recorded,  as 
was  the  original  contract  of  sale.  There- 
after, by  a  similar  Instrument  In  writing, 
dated  the  11th  of  September,  1889,  and  duly 
recorded,  Houghton  transferred  and  assigned 
hlB  one-fourth  Interest  In  and  to  the  contract 
to  Solomon  Oppeuhelmer  and  respondent 
Benjamin  Rosenstein,  each  of  whom  became 
the  owner  of  an  undivided  one-half  Interest 
In  the  one-fourth  interest  so  transferred.  Of 
the  remaining  Interest,  one-fourth  was  trans- 
ferred to  one  K  J.  M.  Hale,  and  the  remain- 
ing one-half  to  defendants  Stellwagen  and 
Harban.  The  court  found  that  due  notice  of 
the  assignment  to  Solomon  Oppenhelmer  and 
respondent  Rosenstein  was  given  to  the  rail- 
road company  before  the  execution  of  the 
mortgage,  and  was  duly  entered  upon  Its 
boolis,  and  that  due  notice  of  the  execution 
and  recording  of  the  mortgage  was  given  to 
the  railroad  company  on  the  9th  day  of  Jan- 
uary, 1892,  and  also  duly  entered  on  its 
boolig.  The  land  contract  referred  to  called 
for  the  payment  of  $2,615  at  the  time  of  the 
<»xecution  of  the  contract,  which  sum  was 
paid.  It  also  provided  for  the  payment  of 
$4,500  on  the  28th  of  August,  18!^;,  and  the 
remaining  $4,500  on  the  28th  of  August,  1891, 
containing  the  conditlMi  "that  should  default 
be  made  In  the  payment  or  in  any  of  the  pay- 
ments of  the  principal  or  Interest  aforesaid, 
at  the  time  or  any  of  the  times  above  spec- 
ified for  the  payment  thereof,  or  in  case  the 
party  of  the  second  part  shall  fail  to  pay  the 
taxes  or  assessments  upon  said  lands  as 
hereinbefore  agreed,  then  and  in  such  case 
this  agreement,  at  the  option  of  said  party 
of  the  first  part,  shall  be  null  and  void,  and 
no  longer  binding  on  the  party  of  the  first 
part,  and  all  of  the  payments  that  shall  have 
been  made  under  this  agreement  on  the  said 
land,  and  all  the  buildings  and  improvements 
on  said  lands,  shall  be  and  forever  remain 
the  property  of  the  party  of  the  first  part,  its 
successors  or  assigns;  *  *  *  it  being  ex- 
pressly understood  and  agreed  that  time  Is 
of  the  essence  of  this  contract,  and  that  the 
performance  of  each  and  every  of  the  cove- 
nants and  agreements  of  the  party  of  the 
second  part  hereinbefore  contained  is  as  much 
a  part  of  the  consideration  of  this  contract, 
and  a  condition  precedent,  as  the  payment  of 
the  purchase  money  aforesaid."  Also,  the 
following:  "And  It  is  mutually  covenanted 
and  agreed  that  if,  in  case  default  shall  be 
made  by  the  party  of  the  second  part  In  any 
of  the  covenants  or  agreements  herein  con- 
tained, to  be  performed  by  him,  the  party  of 
the  first  part  sliall  see  fit  to  declare  this  con- 
tract null  and  void  by  reason  thereof,  such 
declaration  may  be  made  by  notice  from  the 
party  of  the  first  part,  addressed  to  the  party 
of  the  second  part  directed  to  the  post  office 
named  below,  and  deposited  in  the  post  office 
ftt  Tacoma,  Washington,  which  shall  consti- 


tute a  good  and  snfflclent  notice  and  service 
thereof."  Also:  "And  It  Is  farther  agreed 
that  no  sale,  transfer,  assignment,  or  pledge 
of  this  contract,  or  of  any  interest  therein, 
•  •  *  shall  in  any  manner  •••  re- 
lieve the  original  purchaser  or  purchasers 
from  the  obligations  imposed  by  this  agree- 
ment And  it  Is  also  further  agreed  that  no 
assignment  or  transfer  of  any  Interest  of  or 
in  this  agreement  or  the  said  premises,  less 
than  the  whole,  shall  be  recognized  or  admit- 
ted by  said  party  of  the  first  part  under  any 
circumstances,  or  in  any  event  whatever." 
In  addition  to  the  payment  made  at  the  date 
of  its  execution,  the  payment  of  $4,500  and 
interest  maturing  under  the  terms  of  the 
contract  on  August  28,  1890,  was  duly  paid 
prior  to  the  time  of  the  execution  of  the 
mortgage.  The  court  also  found  that  prior 
to  the  maturity  of  the  contract  by  the  terms 
thereof  the  railroad  company,  by  Instrument 
In  wriUug,  extended  the  payment  of  the  con- 
tract for  one  year,  and  in  the  month  of  Au- 
gust 1892,  In  consideration  of  the  payment 
of  the  Interest  accruing  on  the  balance  re- 
maining unpaid,  further  extended  payment 
on  the  balance  due  on  the  contract  until 
August  28,  1893,  and  thereafter,  by  a  similar 
Instrument  In  writing  for  a  similar  payment 
extended  the  payment  of  the  balance  of  the 
principal  remaining  unpaid  another  year,  or 
until  the  28th  of  August,  1894;  that  in  No- 
vember, 1894,  an  agreement  was  made  be- 
tween Simon  Oppenhelmer,  respondent  Kosen- 
steln,  and  defendants  Harban  and  Stell- 
wagen, of  the  one  part,  and  the  railroad 
company  of  the  other  part  whereby  it  was 
verbally  agreed  that  time  for  the  payment  of 
the  balance  remaining  unpaid  was  to  be  ex- 
tended three  years,  and  the  principal  re- 
maining unpaid  thereon  was  to  be  paid  In 
three  annual  payments,  the  first  to  be  $1,745, 
and  "that  because  of  the  alleged  Inability  of 
one  of  the  contracting  parties,  to  wit,  the  as- 
signee, E.  J.  M.  Hale,  to  keep  up  bis  pay- 
ments on  the  one-fourth  Interest  held  by 
him,  notices  were  to  be  given  by  said  land 
agent  of  the  Northern  Pacific  Railroad  Com- 
pany, professing  to  cancel  said  contract  584 
[that  being  the  number  of  the  land  contract 
referred  to],  and  a  new  contract  was  to  be 
made  on  behalf  of  the  railroad  company  with 
some  stranger  to  the  transaction,  as  professed 
trustee  of  said  Harban  and  Stellwagen,  Joint- 
ly representing  the  half  interest  *  •  • 
and  Oppenhelmer  and  Rosenstein,  professing 
to  represent  the  other  half  Interest  therein; 
but  whether  the  new  professed  contract  was 
to  be  to  the  estate  of  Solomon  Oppenhelmer, 
deceased,  does  not  appear.  It  does,  however, 
appear  that  Simon  Oppenhelmer,  signing  his 
name  as  S.  Oppenhelmer,  had  at  all  times 
previous  thereto  represented  the  interest  In 
said  contract  584,  which  had  been  assigned 
to  Solomon  Oppenhelmer."  The  court  also 
found  "that  such  agreement  was  brought 
about  at  the  instance  and  request  of  the  said 
Simon   Oppenhelmer   and    Benjamin   Rosen- 
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stein,"  and  that  In  pursuance  of  such  ar- 
rangement the  railroad  company  caused  no- 
tice to  be  given  to  Harban,  Stellwagen,  Simon 
Oppenhelmer,  and  Rosenateln  on  the  18th 
day  of  November,  1804,  professing  to  state 
that  all  payments  of  principal  and  interest 
on  said  ecu  tract  were  In  arrears  since  Au- 
gust 28,  1891,  and  required  that  the  same 
should  be  paid  on  or  l)efore  November  30, 
1804,  and  stating  tliat  In  case  of  nonpayment 
the  contract  would  be  canceled;  and  on  the 
day  that  said  notices  were  so  {^ven  the  rail- 
road company  accepted,  in  writing,  the  prop- 
osition contained  in  the  finding  above  set 
out,  wherein  the  old  contract  was  to  be  can- 
celed, and  a  new  one  made  to  a  trustee  for 
the  benefit  of  all  of  those  Interested  in  the  old 
contract,  with  the  exception  of  Hale.  On  De- 
cember 31,  1804,  the  railroad  company  caused 
an  additional  notice  to  be  given,  which  no- 
tice professed  to  declare  contract  584  can- 
celed in  consequence  of  nonpayment.  The 
court  found:  That  Simon  Oppenhelmer  was 
not  able  to  carry  out  his  part  of  the  new 
agreement  with  the  railroad  company,  where- 
upon Rosensteln  should  take  an  undivided 
one-half  of  the  land,  and  Oppeuheiiner  should, 
when  able  to  pay  therefor,  purchase  from 
him  one-half  of  his  interest.  A  new  con- 
tract was  entered  into  between  the  railroad 
company  and  M.  N.  Cowley,  as  trustee  for 
the  purchasers.  This  last-mentioned  con- 
tract was  in  pursuance  of,  and  upon  the  terms 
of,  the  agreement  hereinbefore  mentioned. 
Tliat  In  May,  18S)5,  upon  request  of  Simon 
Oppenhelmer.  respondent  Rosensteln  submit- 
te<l  a  statement  of  the  amount  due  from 
Simon  to  respondent  uuder  the  new  agree- 
ment, and  this  amount  was  puid  by  Simon 
to  Roseustein  on  the  18th  of  June,  1805,  the 
amount  so  paid  lieing  a  sum  equal  to  a  quar- 
ter of  the  total  sum  paid  uuder  the  new 
agreement,  viz.  one-fourth  of  .$1,745,  and  at 
about  the  same  time  Simon  paid  one-half  the 
taxes  upon  the  land  mentioned  in  the  con- 
tract. No  further  sum  has  been  paid  by  Si- 
mon 0]>penhelmer,  and  subsequently  the 
last-mentioned  contract  was  furtlier  motllfied; 
the  particulars  of  which  modillcation,  how- 
ever, need  not  be  here  stated.  In  Novem- 
ber. 1807,  the  respondent  Northern  Pacific 
Railway  Company,  having  succeeded  to  all 
of  the  interest  of  the  Northern  I'aclflc  Rail- 
road Company  in  the  property,  caused  a  deed 
to  be  executed  to  the  premises  In  question, 
to  respondents  Rosensteln,  Stellwagen,  and 
Harban,  in  the  proportion  of  an  undivided 
one-half  thereof  to  Rosensteln,  and  an  undi- 
vided one-half  thereof  to  Stellwagen  and 
Harban,  which  deed  was  subsequently  re- 
corded; and  in  this  connection  the  court 
fonnd  that  "said  deed  was  executed  because 
of  the  payment  of  the  balance  of  the  money 
so  agreed  to  be  paid  in  said  contract  584." 
The  court  also  found  that  Cowley  was  a  mere 
trustee,  and  paid  no  part  o(  the  purchase 
price  from  bis  own'  resources,  of  which  fact 
the  railroad  company  and  railway  company 
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had  full  notice.  Tbe  court  further  found 
that  neither  the  appellant  nor  his  assignor 
bad  any  knowledge  or  notice  of  any  of  the 
transactions  between  the  railroad  and  rail- 
way companies  and  Rosensteln  and  Oppen- 
helmer, or  of  any  sum  remaining  unpaid  on 
the  original  contract,  "or  of  any  demand  or 
any  payment  thereon,  or  any  threatened  or 
actual  cancellation  thereof,  or  of  any  of  the 
subsequent  transactions  set  forth  In  the  find- 
ings, but  that,  on  the  contrary,  in  the  months 
of  July  and  August,  1896,  and  more  than 
three  months  prior  to  the  making  of  the  pro- 
fessed new  contract,  the  Northern  Pacific 
Railroad  Company  had  actual  notice  of  the 
continued  existence  and  lien  of  said  mort- 
gage, and  executed  said  new  agreement  after 
having  acquired  said  knowledge.  In  defiance 
thereof."  Upon  the  facts  found  the  court 
concluded,  as  matter  of  law,  "that  the  rail- 
road company  bad  the  right  to  forfeit  the 
contract,  and  to  sell  the  property,  for  the 
balance  that  was  due  thereunder,  to  part  of 
the  persons  who  were  interested  in  the  orig- 
inal contract,  and  they  had  the  right  to  buy 
It" 

We  think  the  learned  trial  court  erred  In 
thus  concluding.  The  facts  warranted  a  de- 
cree in  plaintiff's  favor.  The  tlieory  that 
the  original  contract  was  forfeited  prior  to 
the  execution  and  recording  of  plaintiff's 
mortgage  has  no  firm  basis  upon  which  to 
rest.  The  conclusion  Is  Inconsistent  with 
the  findings;  the  court  having  expressly 
found  that,  after  default  was  made  under 
the  terms  of  the  original  contract,  the  rail- 
road company  from  time  to  time  extended 
the  time  of  payment,  and  received  annual 
Interest  payments  thereupon,  and  In  this 
way  the  contract  was  continued  in  full  force 
and  virtue  for  a  long  period  after  the  at- 
taching of  the  lien  of  plaintiff's  mortgage. 
The  acceptance  of  these  Interest  payments 
was  suihcient  in  Itseif  to  keep  the  contract 
alive,  even  if  it  were  not  true,  as  found 
by  the  court,  that  agreements  for  extensions 
were  entered  into.  The  law  does  not  favor 
forfeitures,  and  will  seize  upon  any  clrcum- 
stiuice,  however  slight,  to  prevent  the  en- 
forcement of  a  forfeiture.  The  acceptance 
of  these  interest  payments,  and  the  other 
acts  of  recognition  of  the  contract,  are  ab- 
solutely inconsistent  with  the  notion  that  the 
company  had  elected  to  claim  the  beueflt 
of  the  forfeiture  clauses.  As  alK»ve  noticed, 
the  mortgage  under  which  the  plaintiff 
claims  was  recorded  on  the  0th  day  of  Jan- 
uary, 1802.  No  notice  of  an  election  to  de- 
clare the  contract  forfeited  was  given  prior 
to  November,  1804.  The  provision  of  the 
contract  against  the  assignment  of  an  inter- 
est less  than  the  whole  was  waived  when 
the  company  saw  fit  to  recognize  such  as- 
signment, and  thereafter  to  deal  with  the 
parties  In  distinct  recognition  thereof;  and, 
having  actual  notice  of  the  existence  of 
plaintiff's  mortgage  prior  to  any  attempt 
upon  its  part  to  declare  a  forfeiture,  the 
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mortgagee  was  entitled  to  notice  of  the  pre- 
tended subsequent  election  of  the  company 
to  terminate  It.  No  such  notice  has  erer 
been  given  or  attempted. 

But,  entirely  apart  from  these  considera- 
tions, the  court  having  found  that  the  new 
contract  which  culminated  In  a  deed  was 
conceived  and  brought  about  by  Simon  Op- 
penheimer  presumably  in  the  Interest  of  his 
father's  estate,  the  lien  of  the  mortgage  up- 
on the  interest  of  Solomon  Oppenheimer  In 
the  premises  continued  under  the  new  agree- 
ment, and  has  never  been  forfeited  or  lost. 
Viewed  from  any  standpoint,  but  one  con- 
clusion can  be  reached,  and  that  is  that 
plaintiff  was  entitled  to  a  decree  of  foreclo- 
sure, and  the  defendant  Rosensteln  was  enti- 
tled to  have  the  sum  due  him  from  Simon 
Oppenheimer  as  executor,  under  the  agree- 
ment between  them,  adjudged  a  first  lien, 
to  be  preferred  to  plaintiff's  mortgage. 
I'lalntlff  tendered  such  an  accounting  in  his 
complaint.  The  defendant  did  not  see  fit 
to  avail  himself  of  It,  but,  after  full  consid- 
eration, we  are  disposed.  In  reversing  the 
decree,  to  remand,  with  direction  to  the 
lower  court  to  permit  such  an  accounting  to 
be  made,  and  to  proceed  to  a  decree  in  con- 
formity with  this  opinion.  In  disposing  of 
this  case,  we  have  considered  that  Simon 
Oppenheimer,  In  all  of  his  dealings  with  the 
premises  In  controversy,  was  acting  as  the 
executor  of  his  father's  will.  It  is  not  mate- 
rial that  the  court  was  unable  to  find  as 
a  fact  whether  he  so  acted,  or  acted  upon 
hla  own  account.  It  is  enough  to  know  that 
the  law  made  it  bis  duty  to  conserve  the 
interest  of  the  estate  of  which  he  was  ex- 
ecutor, and  it  would  be  monstrous  to  per- 
mit him  to  assert  an  Interest  or  claim  hos- 
tile to  that  of  the  testator.  No  such  claim 
or  assertion  Is  made  by  him,  however.  In 
fact,  although  made  a  party  to  the  present 
action,  he  has  not  appeared  therein.  The 
plaintiff  having  abandoned  his  second  cause 
of  action,  the  railroad  company  should  have 
been  dismissed  upon  Its  disclaimer  of  inter- 
est, and  no  costs  will  be  taxed  against  it. 
Reversed  and  remanded  accordingly. 

DUNBAR,  FUIXBRTON,  and  REAVIS, 
JX,  concur. 


FARM  INVESTMENT  00.  v.  CARPENTER 
et  al. 

(Supreme  Court  of  Wyoming.     May  26.  1900.) 

WATERS  AND  WATER  COURSES  —  STATUTES  — 
VALIDITY— TITLE— CONSTRUCTION  —  RETRO- 
ACTIVE EFFECT  —  CONSTITUTIONAL  LAW  — 
STATE  WATERS— SUPERVISION-BOARD  OP 
CONTROL— UNITED  STATES  RIGHTS— WATER 
— APPROPIIIATION  BY  STATE— PROCESS— NO- 
TICE—SERVICE  BY  REOISTBKED  MAIL— DUE 
PROCESS  OP  LAW. 

1.  Act  Dec.  22,  1890,  entitled  "An  act  provid- 
ing for  the  supervision  and  use  of  waters  of 
the  state,"  is  not  invalid,  as  containing  more 
than  one  subject  clearly  expressed  in  its  title, 
in  violntion  of  Const,  art.  3,  J!  24.  in  that  it  au- 
thorizes the  state  board  of  control  to  adjudicate 


priority  of  water  rights,  since  such  provision  is 
within  the  general  subject  of  the  act  as  ex- 
pressed in  its  title. 

2.  Act  Dec.  22,  1890,  anthorizing  the  state 
board  of  control  to  adjudicate  priority  of  wa- 
ter rights  on  evidence,  giving  persons  inter- 
ested the  right  to  contest  adverse  claims,  au- 
thiirizinff  certificates  of  priority  awarded,  and" 
providing  for  an  appeal  to  the  district  court,  is 
not  unconstitutional,  as  conferring  judicial  pow- 
er on  an  administrative  board  in  violation  of 
Const,  art.  5,  §  1,  vesting  the  judicial  power  of 
the  state  in  certain  specified  courts,  since  the 
duties  of  the  board  were  primarily  adminis- 
trative, and  not  judicial,  in  character. 

3.  Const,  art.  8,  §  1,  declaring  that  the  wa- 
ters of  all  natural  streams,  lalies,  springs,  or 
other  collections  of  still  water  within  the  Iwund- 
aries  of  the  state  are  the  property  of  the 
state,  is  not  void  on  the  ground  that  the  Unit- 
ed States  is  primarily  possessed  of  title  to  the 
waters  of  the  streams  flowing  across  the  public 
lands,  since  the  act  of  congress  admitting  the 
state  into  the  Union  accepted,  ratified,  and 
confirmed  the  constitution  the  people  had  form- 
ed, and  thereby,  and  by  the  several  desert-land 
acts,  beginning  with  Act  .luly  2U,  186(>,  and  in- 
cluding Act  March  3,  1877,  congress  consented 
to  such  appropriation  by  the  state. 

4.  Const,  art.  8,  S  1,  declaring  that  the  wa- 
ters of  all  natural  streams,  spnngs,  and  lakes 
within  the  boundaries  of  the  state  are  the  prop- 
erty of  the  state,  is  not  unconstitutional,  as 
devesting  those  who  had  appropriated  parts  of 
such  waters  prior  to  the  adoption  of  the  con- 
stitution of  their  property,  since  they  never  ac- 
quired any  title  to  the  water  in  the  natural 
channels  before  it  was  diverted  into  the  private 
ditches  or  laterals,  and  only  the  running  water 
in  the  natural  channel  was  appropriated  to  the 
state. 

5.  Act  Dec.  22,  1800,  giving  the  board  of  con- 
trol power  to  determine  water  rights,  etc.,  is 
retroactive,  since  it  makes  no  distinction  be- 
tween rights  acquired  prior  and  subsequent  to 
the  adoption  of  the  constitution;  and  hence  a 
party  whose  right  accrued  prior  to  the  adoption 
of  the  constitution  must  present  proof  of  his 
claim  to  the  board  for  adjudication. 

6.  Where  defendant  acquired  the  right  of  ai>- 
propriation  of  certain  water  before  the  adop- 
tion of  the  constitution,  the  fact  that  he  fail- 
ed to  present  his  claim  of  priority  to  the  board 
of  control  established  by  Act  Dec.  22.  1890,  aft- 
er notice  of  proceedings  to  establish  such 
claims,  will  not  estop  him  from  asserting  his 
right  in  the  district  court._  since  the  proceedings 
of  the  board  avi'arding  priorities  to  others  were 
not  necessarily  adverse  to  his  claim,  and  hence 
not  res  judicata  of  his  rights. 

7.  Under  Act  Dec.  22,  1890,  authorising  the 
service  of  notice  of  proceedings  before  the  state 
board  of  control  to  adjudicate  water  rights  by 
registered  letter  in  the  United  States  mail,  such 
service  is  a  sufficient  service  to  constitute  due 
process  of  law. 

Reserved  case  from  district  court,  Jolmson 
county;   Joseph  L.  Stotts,  Judge. 

Action  by  the  Farm  Investment  Company 
against  Mary  L.  Carpenter  and  others.  On 
reserv-ed  questions  from  the  district  court 

James  W.  McCreery  and  Alvln  Bennett, 
for  plaintiff.  Carroll  H.  Parmelee,  for  de- 
fendants Carpenter,  Fischer,  and  Gorgen. 
G.  E.  O.  Moeller,  for  defendants  Taylor,  Pos- 
ter, Hart,  and  Foote.  J.  A.  Van  Orsdel, 
Atty.  Gen.,  amicus  curiae. 

POTTER,  O.  J.  This  suit  was  instituted 
In  tlie  district  court  of  Johnson  county  for 
the  purpose  of  securing  a  decree  quieting  the 
title  of  plaintiff  to  the  right  to  use  water 
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from  French  creek  for  the  Irrigation  of  cer- 
tain lands,  aa  against  each  and  all  of  the 
defendants,  who.  It  la  alleged,  are  asserting 
prior  and  superior  rights  to  the  plaintiff. 
An  appropriation  by  plaintiff's  grantor  in 
the  year  1879,  and  the  continued  use  and 
application  of  the  water  so  appropriated,  are 
■et  out,  and  In  consequence  thereof  a  right 
Buiierlor  to  the  defendants  is  alleged  to  re- 
side in  the  plaintiff.  The  answer  of  but  one 
of  the  defendants  is  in  the  record.  Admit- 
ting the  original  appropriation  alleged  in  the 
petition,  and  the  ownership  of  plaintiff  to 
the  water  right  acquired  thereby.  If  any,  the 
answer,  as  a  separate  defense,  after  dis- 
closing the  claim  of  the  answering  defend- 
ant to  the  use  of  certain  of  the  waters  of  the 
■tream  for  irrigation  purposes  by  reason  of 
an  appropriation  in  1883,  sets  up  an  adju- 
dication by  the  state  board  of  control  of 
the  rights  of  the  various  claimants  to  the 
nse  of  the  water  of  said  stream  on  or  about 
October,  1893,  in  accordance  with  the  pro- 
visions of  chapter  8  of  the  Laws  of  1890-81; 
the  same  being  an  act  entitled  "An  act  pro- 
viding for  the  supervision  and  use  of  the 
waters  of  the  state."  It  is  alleged  that  all 
the  notices  required  by  said  act  were  duly 
given  and  published,  and  that  the  plaintiff 
had  actual  notice,  and  that  the  proceedings 
were  conducted  in  accordance  with  the  stat- 
ntory  provisions,  and  that  neither  the  plain- 
tiff nor  his  grantors  appeared  or  submitted 
any  proof  of  their  alleged  rights.  It  Is  also 
alleged  that  by  the  order  of  the  said  board 
in  that  proceeding  the  defendant  was  award- 
ed a  certain  priority  for  a  definite  quantity 
of  water,  for  which  a  certificate  was  issued 
to  him,  and  that  "no  amount  of  water  what- 
ever was  awarded  or  decreed  to  the  plain- 
tiff or  to  any  other  person  for  use  upon  the 
lands  described  In  said  plaintiff's  petition." 
Wherefore  It  is  averred  that  the  plaintiff 
has  abandoned  its  rights,  and  is  now  estop- 
ped from  asserting  the  same.  To  this  de- 
fense plaintiff  filed  a  general  demurrer,  upon 
the  consideration  of  which  the  district  court 
ordered  that  the  following  questions,  being 
deemed  difficult  and  important,  be  reserved 
for  the  decision  of  this  court:  "First  Is 
the  board  of  control  of  the  state  of  Wyom- 
ing, provided  for  by  article  8,  $  2,  of  the 
constitution  of  Wyoming,  vested  with  Judi- 
cial power.  In  such  manner  that  it  may 
adjudicate  and  determine  the  rights  of  pri- 
ority among  claimants  to  the  use  of  water 
for  beneficial  uses  from  the  public  streams 
of  this  state?  Second.  Is  chapter  8  of  the 
Iiaws  of  Wyoming  of  1890-91,  the  same  be- 
ing an  act  entitled  'An  act  providing  for  the 
supervision  and  use  of  the  waters  of  the 
state,'  or  the  sections  of  said  chapter  which 
authorize  the  board  of  control  to  adjudicate 
water  rights,  and  providing  a  system  of  pro- 
cedure therefor,  constitutional?  Third.  If 
the  board  of  control  be  a  legal  tribunal  for 
the  adjudication  of  water  rights,  and  the 
act  to  question  constitutional,  are  such  pro- 


visions retroactive,  and  ai«  claimants  of 
prior  rights  to  the  nse  of  water,  which  were 
acquired  prior  to  the  adoption  of  the  consti- 
tution and  passage  of  the  acta  in  question, 
required  to  submit  their  rights  to  the  adju- 
dication of  said  board?  Fourth.  In  case 
claimants  of  water  rights  which  accrued,  as 
stated  in  the  petition  herein,  before  the 
adoption  of  the  constitution,  do  not  submit 
their  rights  to  said  board  for  adjudication 
when  proceedings  are  had  under  the  provl- 
Bions  of  the  act  by  the  board  of  control  for 
the  adjudication  of  the  rights  of  the  stream 
out  of  which  said  claimants  take  their 
water,  are  they  then  concluded  or  estopped 
by  such  adjudication?  Fifth.  Do  the  provi- 
sions of  the  statute  providing  for  publica- 
tion of  notice  and  notice  by  mail,  and  with- 
out actual  citation  or  service  of  summons, 
constitute  due  process  of  law,  whereby  the 
titles  of  persons  to  water  rights  for  benefi- 
cial uses  may  be  determined?  Sixth.  Does 
the  answer  or  defense  to  which  the  demur- 
rer was  interposed  constitute  a  sufficient  an* 
swer  or  defense  to  plaintiff's  complaint,  un- 
der the  law?" 

In  this  state  the  doctrine  prevails  that  a 
right  to  the  use  of  water  may  be  acquired 
by  priority  of  appropriation  for  beneficial 
purposes,  in  contravention  to  the  common- 
law  rule  that  every  riparian  owner  is  enti- 
tled to  the  continued  natural  fiow  of  the 
waters  of  the  stream  running  through  or 
adjacent  to  his  landa  The  appropriation 
consists  in  a  diversion  of  the  water  by  some 
adequate  means,  and  Ita  application  to  a 
beneficial  use.  Moyer  v.  Preston,  6  Wyo. 
808,  44  Pac.  846.  It  is  doubtful  if  any  ques- 
tions of  graver  Importance  than  those  af- 
fecting water  rights  are  presented  for  Judi- 
cial consideration.  Notwithstanding  the  set- 
tlement of  the  fundamental  doctrine,  and 
its  recognition  by  our  constitution  and  stat- 
utes, the  law  respecting  it,  in  many  of  its 
phases,  may  be  said  to  be  still  in  course  of 
development;  and,  comparea  with  other 
questions  which  are  likely  to  arise  relating 
to  this  general  subject,  it  is  probable  that 
none  will  exceed  in  importance  those  in- 
volved and  submitted  for  determination  in 
this  controversy.  They  strike  at  the  root 
of  the  system  adopted  in  this  state  for  the 
supervision  and  distribution  of  the  appro- 
priated waters.  As  introductory  to  the  dis- 
cussion of  the  reserved  questions,  we  will 
undertake  a  very  brief  survey  of  the  lead- 
ing features  of  local  legislation  and  condi- 
tions existing  anterior  to  the  framing,  and 
adoption  of  the  constitution,  and  the  enact- 
ment of  the  statute  out  of  which  the  con- 
tentions In  the  case  at  bar  arise. 

Legislative  attention  was  first  directed  to 
this  subject  In  1875.  The  act  of  that  year 
declared  that  tbose  having  a  possessory  right 
or  title  to  land  "on  the  bank,  margin,  or 
neighborhood  of  any  stream"  should  be.  en- 
titled to  the  use  of  the  water  thereof  for  the 
purpose  of  Irrigation,  and  to  a  right  of  way 
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over  the  lands  of  others  for  the  constnietlon 
of  Irrigating  ditches.  Provision  was  also 
made  for  the  just  and  equitable  allotment  of 
water  in  times  of  scarcity  through  the  agency 
of  commissioners,  who,  when  appointed  and 
required  to  act,  were  to  make  the  apportion- 
ment for  the  Interest  of  all  parties  concerned, 
and  with  due  regard  to  the  legal  rights  of 
all.  At  the  time  of  the  passage  of  the  act 
of  1875  the  territory  was  very  sparsely  set- 
tled, and,  comparatively,  but  little  had  been 
accomplished  towards  the  cultivation  of  the 
soil.  It  Is  a  fact,  nevertheless,  that,  from 
the  earliest  settlement  of  the  territory,  Irri- 
gation, although  in  a  limited  degree,  had 
been  practiced  by  means  of  the  diversion  of 
the  water  of  natural  streams,  and  land  had 
thereby  been  brought  under  successful  culti- 
vation; and  In  certain  portions  of  the  terri- 
tory water  rights  had  been  acquired  for  the 
purposes  of  raining,  and  possibly  In  aid  of 
other  industries.  It  is  safe  to  say,  however, 
that  while  Irrigation  had  been  resorted  to 
sufficiently  to  demand  legislative  recognition 
as  early  as  1875,  and  the  right  to  appropriate 
water  for  beneficial  uses  had  been  from  the 
beginning  continually  asserted  and  recognized 
by  prevailing  custom  and  usage.  It  had  not 
then  attained  such  proportions  as  to  exact 
much  public  Interference  or  regulation.  With 
the  Increasing  settlement  of  the  public  lands, 
and  the  Impetus  fm-nlshed  to  their  reclama- 
tion through  the  enactment  by  congress  In 
1877  of  the  desert-land  act.  water  appropria- 
tions and  irrigation  works  were  rapidly  aug- 
mented In  number  and  value,  until  In  188(S 
many  valuable  water  rights  had  been  ac- 
quired, and  title  to  considerable  public  land 
had  been  secured  by  patent  from  the  general 
government  In  consequence  of  such  settle- 
ment and  reclamation.  The  settlement  of 
the  public  lands,  with  but  few  exceptions. 
If  any,  although  the  entry  may  have  been 
made  under  the  homestead  or  pre-emption 
laws,  was  expedited.  If,  Indeed,  It  was  not 
solely  rendered  possible,  by  the  facilities  af- 
forded by  nature,  the  customs  and  laws  for 
the  irrigation  thereof.  Thus,  the  cultivation 
and  even  the  occupation  of  the  lands  within 
the  territory  had  been  attended  with  the  ex- 
penditure of  much  capital  and  labor,  and  the 
very  existence  of  the  homes  of  a  large  class 
of  citizens,  as  well  as  the  productiveness  of 
the  soil,  depended  upon  the  security  to  be 
afforded  the  appropriations  of  water  which 
had  been  made;  and  in  view  of  the  many 
rights  already  accrued,  and  the  inception  of 
new  ones  which  would  necessarily  accom- 
pany the  continued  growth  of  the  territory, 
the  welfare  of  the  entire  people  became  deep- 
ly concerned  In  a  wise,  economical,  and  order- 
ly regulation  of  the  use  of  the  waters  of  the 
public  streams.  It  was  realized  that  more 
adequate  laws  were  demanded,  to  duly  pro- 
tect this  Important  Industrial  Interest,  give 
stability  to  Its  values,  assist  in  a  desirable 
conservation  nf  the  waters,  and  avoid  confu- 
sion and  difficulty  In  their  distribution.    A 


striking  advance  along  these  lines  was  made 
by  an  act  of  the  territorial  legislature  of  1886, 
although  the  Imperfections  of  that  law  soon 
asserted  themselves.  It  is  no  part  of  our 
purpose  to  dwell  In  detail  upon  the  provisions 
of  that  act,  for  they  do  not  concern  the  pres- 
ent Inquirj',  except  in  so  far  as,  together  with 
other  legislation,  they  tend  to  Illustrate  the 
development  of  our  existing  system,  and  the 
Influences  which  led  to  the  constitutional  ex- 
pressions, and  the  Inauguration  of  the  scheme 
incorporated  In  the  act  of  1800-91.  Succinct- 
ly stated,  the  act  of  1886  embraced  a  dec- 
laration that  the  water  of  every  natural 
stream  was  the  property  of  the  public,  and 
dedicated  to  the  use  of  the  people,  subject 
to  appropriation;  the  division  of  the  territory 
Into  irrigation  districts,  not  as  public  cori)o- 
i-atlons,  but  as  Including  specified  territory, 
within  each  of  which  districts  a  water  com- 
missioner was  to  be  appointed,  with  general 
authority  to  divide  the  water  In  the  streams 
in  his  district  among  the  several  ditches  ac- 
cording to  their  respective  prior  rights;  the 
creation  of  a  special  proceeding  for  the  ad- 
judication of  the  priorities  of  rights  upon 
the  same  stream  within  the  same  district.  In 
the  particular  district  court  vested  by  the 
act  with  jurisdiction  therein,  the  districts 
within  the  jurisdiction  of  each  district  court 
being  designated;  and  a  provision  requiring 
every  claimant  to  a  water  right  to  file  a 
statement  of  claim  thereof,  under  oath,  with 
the  county  clerk  and  clerk  of  court,  on  or  be- 
fore September  1,  1886,  and  every  subse- 
quent claimant  to  so  file  a  similar  claim  be- 
fore commencing  the  construction  of  his  di- 
verting works.  See  Rev.  St.  1887,  §S  1331- 
1361.  The  special  proceeding  for  adjudica- 
tion was  purely  statutory,  and  the  only  rea- 
son for  its  creation  is  to  be  found  in  the  Ina- 
bility of  the  ordinary  procedure  and  processes- 
of  the  law  to  meet  the  necessities  pertaining 
to  the  segregation  by  various  Individuals  or 
companies  of  water  from  the  same  stream 
by  separate  ditches  or  canals,  and  at  differ- 
ent points  along  Its  course,  under  rights  by 
appropriation  to  so  divert  and  use  the  water. 
A  similar  proceeding  in  Colorado  has  been  held 
to  be  based  upon,  or  to  grow  out  of,  the  police- 
power  of  the  state.  Farmers'  Independent 
Ditch  Co.  V.  Agricultural  Ditch  Co.,  2J 
Colo.  513,  45  Pac.  444;  White  v.  Reservoir 
Co.,  22  Colo.  191,  43  Pac.  1028.  See,  also, 
l-iouden  Irrigating  Canal  Co.  v.  Handy  Ditch 
Co.,  22  Colo.  102.  110.  43  Pac.  535.  The  per- 
sons Instituting  the  proceeding  were  not  re- 
quired to  allege  any  Injury  to  them  or  their 
property,  nor  any  facts  necessary  to  consti- 
tute a  cause  of  action  at  law,  or  ground  for 
relief  In  equity.  The  purpose  of  the  adjudi- 
cation was  a  decree  settling  the  various  prior- 
ities of  right  from  the  same  stream,  and  the- 
Issuance  thereunder  of  a  certificate  to  each 
approprlator  represented;  showing  his  rela- 
tive priority,  and  the  quantity  of  water  to 
which  he  should  be  found  entitled.  The  de- 
cree could  be  reopened  at  any  time  within 
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two  years,  and  could  be  reviewed  with  or 
without  reargument  or  additional  evidence, 
and  an  api>eal  could  be  talcen  to  the  supreme 
court.  The  proceedings  were  largely  inform- 
al, and  it  was  permitted  the  court  or  judge 
to  appoint  a  referee  to  take  the  testimony. 
The  same  legislature  provided  by  another  act 
for  an  <^clal  survey  of  the  several  ditches 
or  canals  connected  with  the  appropriation 
of  water,  by  county  surveyors,  at  the  ex- 
pense of  the  owners.  The  certificate  of  the 
surveyor,  showing  the  result  of  the  survey, 
was  required  to  be  filed  with  the  proper  clerk 
of  court.  Rev.  St.  1887,  §§  l.ioa-ises.  It  is 
known  that  a  few  adjudications,  but  not 
many,  occurred  under  proceedings  afforded 
by  the  act  of  1886.  In  1888  the  office  of  ter- 
ritorial engineer  was  created,  with  general 
power  of  supervision  of  the  diversion  and  di- 
vision of  the  public  waters,  and  of  the  work 
of  the  water  commissioners.  It  was  exacted 
of  that  officer  that  he  measure  and  ascertain 
the  carrying  capacity  of  any  ditch,  at  the  re- 
quest of  an  interested  party,  and  furnish  a 
certificate  thereof,  and  measure  and  calcu- 
late the  flow  of  the  waters  of  each  stream 
drawn  upon  for  irrigation  purposes.  He  was 
further  required  to  collect  facts  and  make 
reports  as  to  a  system  of  reservoirs,  become 
conversant  with  the  water  ways  of  the  terri- 
tory, and  to  suggest  from  time  to  time  the 
amendment  of  existing  or  enactment  of  new 
laws,  as  his  information  and  experience 
should  suggest.  A  copy  of  all  decrees  in 
the  special  proceedings  under  the  law  of 
188C  was  required  to  be  forwarded  to  the 
engineer,  recorded  in  bis  office,  and  the  par- 
ticulars thereof  furnished  the  appropriate 
commissioner.  Laws  1888,  c.  55.  The  act  of 
1888  also  declared  the  waters  of  the  natural 
streams  to  be  public,  and  dedicated  to  the 
people,  subject  to  appropriation,  and  made 
new  regulations  (largely  a  repetition  of  the 
former)  as  to  the  recording  of  claims,  but  dis- 
carded the  office  of  clerk  of  court  as  a  place 
for  such  record.  Another  act  of  the  same 
assembly  repealed  the  provisions  relating  to 
a  survey  of  ditches  by  county  surveyors. 
We  might  be  Justified  In  adverting  to  other 
Interesting  particulars  of  the  laws  of  18S(t 
and  1888,  but  we  apprehend  that  sufficient 
reference  to  those  laws  has  been  made  to 
show  the  conditions  existing  when  the  con- 
stitution was  adopted,  and  to  illustrate  what 
we  conceive  to  be  the  fact,— that,  in  the  prog- 
ress of  our  legislation  in  respect  to  the  use 
of  water  for  Irrigation  and  other  beneficial 
purposes,  the  significant  feature  of  the  chan- 
ges and  additions  from  time  to  time  has  been 
the  principle  of  centralized  public  control  and 
regulation.  One  can  hardly  fail  to  be  im- 
pressed with  the  gradual  tendency  exhibited 
In  the  various  acts  towards  the  greater  effect- 
iveness of  public  supervision. 

The  expressions  of  the  constitution  relat- 
ing to  irrigation  and  water  rights  are  as 
follows:  "Water  being  essential  to  indus- 
trial prosperity,  of  limited  amount,  and  easy 


of  diversion  from  its  natural  channels,  its 
control  must  be  in  the  state,  which,  in  pro- 
viding for  its  use,  shall  equally  guard  all  the 
various  Interests  Involved."  Article  1,  §  31. 
"The  waters  of  all  natural  streams,  springs, 
lakes,  or  other  collections  of  still  water, 
within  the  boundaries  of  the  state,  are  here- 
by declared  to  be  the  property  of  the  state." 
Article  8,  I  1.  "There  shall  be  constituted 
a  board  of  control  to  be  comiKJsed  of  the 
state  engineer,  and  superintendents  of  tlie 
water  divisions;  which  shall,  under  such 
regulations  as  may  be  prescribed  by  law, 
have  the  supervision  of  the  waters  of  the 
state  and  of  their  appropriation,  distribution 
and  diversion,  and  of  the  various  officers 
connected  therewith.  Its  decisions  to  be 
subject  to  review  by  the  courts  of  the  state." 
Id.  $  2.  "Priority  of  appropriation  for  ben- 
eficial uses  shall  give  the  better  right.  No 
appropriation  shall  be  denied  except  when 
such  denial  is  demanded  by  the  public  In- 
terests." Id.  §  3.  "The  legislature  shall  by 
law  divide  the  state  into  four  (4)  water  divi- 
sions, and  provide  for  the  appointment  of 
superintendents  thereof."  Id.  g  4.  "There 
shall  be  a  state  engineer  who  shall  be  ap- 
pointed by  the  governor  of  the  state  and 
confirmed  by  the  senate;  he  shall  hold  his 
office  for  the  term  of  six  (6)  years,  or  until 
his  successor  shall  have  been  appointed  and 
shall  have  qualified.  He  shall  be  president 
of  the  board  of  control,  and  shall  have  gen- 
eral supervision  of  the  waters  of  the  state 
and  of  the  officers  connected  with  its  distri- 
bution. No  person  shall  be  appointed  to  this 
position  who  has  not  such  theoretical  knowl- 
edge and  such  i>raetical  experience  and  skill 
as  shall  fit  him  for  the  position."  Id.  {  5. 

Pursuant  to  the  constitutional  require- 
ments, the  first  state  legislature,  by  an  act 
entitled  "An  act  providing  for  the  supervi- 
sion and  use  of  the  waters  of  the  state," 
approved  December  22,  18SK),  created  the 
state  board  of  control,  divide  the  state  into 
four  water  divisions,  and  provided  for  the 
appointment  of  a  superintendent  for  each 
division.  The  office  of  water  commissioner 
is  retained,  who  becomes  the  local  official 
charged  with  the  duty  of  dividing  the  wa- 
ters in  his  district  among  the  several  claim- 
ants according  to  their  respective  priority  of 
rights,  under  the  general  supervision  of  the 
board,  superintendents,  and  state  engineer. 
Water  districts  are  required  to  be  estab- 
lished by  the  board  of  control  as  priorities 
of  appropriation  are  adjudicated.  The  duty 
was  devolved  upon  the  various  county  clerks 
to  transmit  to  the  state  engineer  within  30 
days  a  transcript  of  all  claims  to  appropri- 
ations of  water  on  file  in  their  respective 
offices,  and,  where  an  original  record  thereof 
was  contained  In  books  kept  for  that  pur- 
pose, the  original  records  of  claims  were  to 
be  transmitted,  instead  of  an  abstract.  The 
clerks  of  court  were  likewise  required  to 
forward  to  the  engineer  the  certificates  of 
county  surveyors  on  file  In  their  respective 


Digitized  by  V^OOQ IC 


262 


ei  PACIFIC  REPORTER. 


(Wyo. 


offices,  showing  the  measurements  of  ditch- 
es. Thereafter,  before  any  person  should 
oommence  the  coustnictlon,  enlargement,  or 
extension  of  any  distributing  works,  or  per- 
forming any  work  In  connection  with  an  in- 
tent to  appropriate  any  of  the  public  waters 
of  the  state.  It  was  and  is  exacted  of  him 
that  he  apply  to  the  president  of  the  board 
of  control  for  a  permit  to  make  such  appro- 
priation. Complete  regulations  controlling 
tlie  action  of  the  engineer  in  approving  or 
rejecting  the  application  are  embraced  in 
the  act,  including  provisions  for  an  appeal 
from  the  action  of  the  engineer  In  rejecting 
an  application  to  the  board,  and  from  the 
order  of  the  board  thereon  to  the  district 
court.  By  the  act  In  question,  also,  a  sys- 
tem of  procedure  to  be  inaugurated  and 
conducted  by  the  board  Is  established, 
wherein  and  whereby  the  board  is  directed 
and  empowered  to  ascertain,  adjudicate,  and 
determine  the  priorities  of  rights  of  the  va- 
rious claimants  from  the  same  stream,  and 
the  former  legislation  authorizing  such  adju- 
dication by  a  special  proceeding  In  the  dis- 
trict court  Is  repealed.  It  was  provided, 
however,  that  all  cases  in  such  special  pro- 
ceeding then  pending  In  the  courts  might 
be  retained  therein,  and  proceed  to  final  de- 
termination In  accordance  with  the  laws  in 
force  at  the  time  of  their  inception,  or  that 
such  cases,  or  any  of  them,  might  be  trans- 
ferred, on  the  application  of  the  interested 
parties,  to  the  board  of  control.  The  juris- 
diction and  authority  of  the  board  of  con- 
trol to  make  the  determination  as  required 
by  the  act,  and  the  power  of  the  legislature 
to  confer  that  authority  upon  the  board,  are 
contested  in  the  case  at  bar,  and  the  several 
(luestions  reserved  for  the  decision  of  this 
court  depend  for  their  solution  upon  a  con- 
sideration of  the  validity  and  effect  of  that 
portion  of  the  act  making  provision  for  the 
adjudication.  The  act  of  December  22, 1890, 
is,  as  amended  In  some  particulars  immate- 
rial to  the  present  inquiry,  contained  In  the 
Revised  Statutes  of  1890,  and  in  sections 
850  to  aS7,  inclusive.  Sections  859  and  860 
are  as  follows: 

"Sec.  859.  It  shall  be  the  duty  of  the 
board,  at  its  first  meeting,  to  make  proper 
arrangements  for  beginning  the  determina- 
tion of  the  priorities  of  riglit  to  the  use  of 
the  public  waters  of  the  state,  which  deter- 
mination shall  begin  on  the  streams  most 
used  for  irrigation,  and  be  continued  as  rap- 
idly as  practicable,  until  all  the  claims  for 
appropriation  now  on  record,  shall  have 
been  adjudicated. 

"Sec.  800.  The  board  of  control  shall  de- 
cide at  their  first  meeting  the  streams  to  be 
ilrst  adjudicated,  and  shall  fix  a  time  for 
beginning  of  taking  of  testimony  and  the 
making  of  such  examination  as  will  en- 
able them  to  determine  the  rights  of  the 
various  claimants." 

Concerning  the  proceedings  preliminary  to 
an  order  of  determination,  it  will  suflieiently 


answer  our  purpose  to  state  that  notices  are 
required  to  be  pubUshed  and  sent  by  regis- 
tered mall  to  each  person  having  a  recorded 
claim  to  waters  of  the  stream  or  streams 
embraced  in  the  adjudication  proi-eedings, 
showing  when  the  engineer  will  begin  a 
measurement  of  the  stream  and  the  several 
diverting  works,  and  the  time  and  place 
when  the  superintendent  will  commence  the 
taking  of  testimony.  Accompanying  the  no- 
tice, there  is  required  to  be  sent  to  the  claim- 
ant a  blank  form,  on  which  the  claimant  is 
required  to  present  In  writing,  under  oath, 
certain  specified  facts  relating  to  his  appro- 
priation. Upon  the  completion  of  the  testi- 
mony the  same  is  to  be  opened  to  public  In- 
spection at  a  time  and  place  mentioned  In  a 
notice  thereof  to  be  previously  published  and 
sent  by  mail  to  the  several  claimants.  An 
opportunity  is  provided  for  any  Interested 
party  to  contest  before  the  superintendent 
and  the  board  the  claim  of  any  other  per- 
sons who  may  have  submitted  their  proof. 
Upon  the  completion  of  the  evidence  in  the 
original  hearing,  and  in  all  contests,  the  same 
is  re<iulred  to  be  transmitted  to  the  board  of 
control.  In  the  meantime  the  engineer  or 
his  assistant  is  required  to  make  an  exami- 
nation and  measurement  of  the  stream  and 
the  works  diverting  water  therefrom,  as  well 
as  of  the  irrigated  lands,  or  lands  susceptible 
of  irrigation  from  the  various  ditches  or 
canals  taking  water  from  tlie  stream  then 
under  consideration,  and  to  make  a  map  or 
plat  showing  the  course  of  the  stream,  the 
location  of  each  ditch,  and  the  lands  irrigated 
or  susceptible  of  irrigation  therefrom.  Sec- 
tions 872  and  873  are  as  follows: 

"Sec.  872.  At  the  first  regular  meeting  of 
the  board  of  control,  after  the  completion  of 
such  measurement  by  the  state  engineer,  and 
the  return  of  said  evidence  by  said  division 
superintendent,  it  shall  be  the  duty  of  the 
bojird  of  control  to  make,  and  cause  to  be 
entered  of  record  in  Its  office,  an  order  de- 
termining and  establishing  tlie  several  prior- 
ities of  right  to  the  use  of  waters  of  said 
stream,  and  the  amounts  of  appropriations 
of  the  several  persons  claiming  water  from 
such  stream,  and  the  character  and  kind  of 
use  for  which  said  appropriation  shall  be 
found  to  have  been  made.  Kach  appropria- 
tion shall  be  determined  In  Its  priority  and 
amount,  by  the  time  by  which  it  shall  have 
been  made  and  the  amoinit  of  water  which 
shall  have  been  applied  for  beneficial  pur- 
poses: provided,  tliat  such  appropriator  shall 
at  no  time  be  entitled  to  the  use  of  more  wa- 
ter tlian  he  can  make  a  beneficial  application 
of  on  the  lands,  for  the  benefit  of  which  the 
appropriation  may  have  been  secured,  and 
the  amount  of  any  appropriation  made  by 
reason  of  an  ealargpment  of  distributing 
works,  shall  be  determined  in  like  manner: 
provided,  that  no  allotment  shall  exceed  one 
cubic  foot  per  second  for  each  seventy  acres 
of  huid  for  which  said  apiu-opriatlon  shall  be 
made. 
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"Sec.  873.  As  soon  as  practicable  after  the 
detenntaatlon  of  the  priorities  of  approprla- 
tfon  of  the  use  of  waters  of  any  stream,  It 
shall  be  the  duty  of  the  secretary  to  Issue  to 
each  person,  association  or  corporation  repre- 
sented In  such  determination,  a  certificate  to 
be  signed  by  the  state  engineer,  as  president 
of  the  board  of  control,  and  attested  under  seal 
by  the  secretary  of  said  board,  setting  forth  the 
name  and  post-office  address  of  the  approprl- 
ator;  the  priority  number  of  such  appropria- 
tions; the  amount  of  water  appropriated; 
and  If  such  approprlaflon  be  for  Irrigation  a 
description  of  the  legal  subdivisions  of  land 
to  which  said  water  Is  to  be  applied.  Such 
certificate  shall  be  transmitted  by  said  state 
engineer,  or  by  a  member  of  the  board  of 
control  In  person  or  by  registered  mall,  to 
the  county  clerk  of  the  county  In  which  such 
appropriation  shall  have  been  laid,  and  It 
shall  be  the  duty  of  the  county  clerk  upon 
the  receipt  of  the  recording  fee,  which  fee 
shall  be  seventy-five  cents,  to  record  the  same 
in  a  book  specially  prepared  and  kept  for 
that  purpose,  and  thereupon,  Immediately 
transmit  the  same  to  the  respective  appro- 
prlators.  Said  recording  fee  of  seventy-five 
cents  shall  be  paid  to  the  division  superin- 
tendent, at  the  time  of  the  submission  of  tes- 
timony and  proof  of  appropriation  of  water 
by  each  such  appropriator  or  claimant  be- 
fore the  said  division  superintendent  as  pro- 
vided by  law,  and  shall  be  by  him,  or  the 
state  engineer,  transmitted  with  each  cer- 
tificate of  appropriation  to  the  county  clerk 
of  the  county  In  which  said  certificate  is  to 
be  recorded  and  his  receipt  taken  therefor, 
which  said  receipt  shall  be  filed  In  the  state 
engineer's  office." 

rrorlsion  is  made  for  an  appeal,  by  any 
party  feeling  himself  aggrieved,  from  the 
decision  of  the  board  to  the  district  court, 
and  from  that  court  to  the  supreme  court. 

Counsel  for  the  plaintiff  contend  that  the 
act  of  December  22,  1800,  is  unconstitutional. 
In  so  far  as  it  confers  upon  the  board  of 
control  authority  to  determine  the  priorities 
of  rlf^hts  to  the  use  of  water.  Several  rea- 
sons are  urged  In  support  of  such  contention. 
In  the  first  place.  It  Is  taslsted  that  the  act 
is  In  confilct  with  section  24  of  article  3  of 
the  constitution,  which  provides  that  "no  bill, 
except  general  appropriation  bills  and  bills 
for  the  codification  and  general  revision  of 
the  laws,  shall  be  passed  containing  more  than 
one  subject  which  shall  be  clearly  expressed 
In  its  title;  but  if  any  subject  Is  embraced 
In  the  act  which  Is  not  expressed  In  the  title 
such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  It  is 
argued  that  the  provisions  for  adjudication 
of  water  rights  are  not  Included  In  the  word 
"supervision,"  employed  In  the  title,  and  that 
In  this  respect  the  act  Is  broader  than  the 
title,  and  contains  more  than  one  subject. 
The  general  principles  which  should  control 
In  a  question  of  this  kind  are  laid  down  In 
the  case  of  In  re  Fourth  Judicial  Dlst.,  4 


Wyo.  133,  32  Pac.  850,  where  the  whole  sub- 
ject Is  elaborately  discussed.  It  was  there 
said  that  "it  is  not  essential  that  the  title 
shall  specify  particularly  each  and  every  sub- 
divlsloa  of  the  general  subject."  If  but  one 
general  and  comprehensive  subject  Is  con- 
tained In  the  act,  and  all  the  provisions  are 
germane  to  that  subject,  then  the  act  cannot 
be  said  to  violate  either  the  spirit  or  letter  of 
the  constitutional  provision  referred  to.  The 
title  of  an  act  in  Colorado  was,  "An  act  to 
regulate  the  use  of  water  for  Irrigation  and 
providing  for  settling  the  priority  of  right 
thereto,  and  for  payment  of  the  expenses 
thereof,  and  for  payment  of  all  costs  and 
expenses  incident  to  said  regulation  and  use." 
Gen.  St.  Colo.  1883,  §|  1738,  1739.  Certain 
provisions  of  the  act  relating  to  the  estab- 
lishment of  maximum  rates  to  be  charged 
by  carriers  of  water  were  assailed  as  void, 
upon  the  ground  that  the  title  contained  more 
than  one  subject,  and  the  matter  of  fixing 
rates  was  not  clearly  referred  to  therein. 
The  court.  In  discussing  the  title,  said:  "In 
our  Judgment,  the  same  must  have  been  suf- 
ficient, had  It  read,  'An  act  to  regulate  the 
use  of  water  for  Irrigation.'  This  Is  the 
controlling  purpose  of  the  law.  The  rest  of 
the  title  refers  to  nothing  not  germane  to  the 
subject  thus  expressed.  Incidental  to  a  prop- 
er regulation  of  the  use  of  water  diverted 
from  natural  streams  In  this  state  Is  a  deter- 
mination of  the  priority  of  rights  In  connec- 
tion therewith.  •  «  •  And  It  requires  no 
argument  to  demonstrate  that  a  general  law 
Intended  to  fully  regulate  the  use  of  such 
water  would  almost  of  necessity  touch  upon 
the  subject  of  priority  of  right  thereto." 
Canal  Co.  v.  Bright,  8  Oolo.  144,  6  Pac.  142. 
We  think  It  Is  not  to  be  reasonably  doubted 
that  the  one  general  subject  of  the  act  was 
the  supervision  of  the  waters  of  the  state. 
And  we  are  clearly  of  the  opinion  that  the 
matter  of  determination  of  the  priorities  of 
rights  to  such  waters  Is  a  part  of  the  general 
subject,  and  germane  to  It. 

Another  ground  urged  against  the  valid- 
ity of  the  act  Is  that  Judicial  power  Is  at- 
tempted to  be  conferred  upon  the  board  of 
control.  In  violation  of  section  1  of  article  2 
of  the  constitution,  dividing  the  state  gov- 
ernment Into  three  distinct  departments,  and 
of  section  1  of  article  5,  vesting  the  Judi- 
cial power  In  certain  specified  courts.  This 
raises  a  question  of  vital  Importance,  espe- 
cially when  we  consider  that,  during  the  nine 
years  Intervening  since  the  creation  of  the 
board.  It  has  proceede<l,  In  pursuance  of 
the  statute,  to  determine  the  priorities  of 
claimants  upon  numerous  streams,  and  that 
Its  certificates  Issued  therein  constitute  the 
evidence  of  title  to  a  large  number  of  wa- 
ter rights.  That  fact  Is  not  to  preclude  a 
careful  Investigation  of  the  serious  ques- 
tion presented,  nor  to  control  In  Its  dispo- 
sition, except  possibly  in  so  far  as  It  Is 
entitled  to  weight  as  showing  the  construc- 
tion of  the  law  on  the  part  of  the  admluis- 
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tratlve  or  executive  department,  and  fur- 
ther, perhaps,  in  connection  with  the  ele- 
mentary principle  that  a  statute  is  to  re- 
ceive every  presumption  in  favor  of  its 
validity,  and  is  not  to  be  overthrown  by  the 
courts  unless  it  is  clearly  unconstitutional. 
The  provisions  of  the  constitution  now  In- 
volved in  opposition  to  the  statute  are  as 
follows:  "The  powers  of  the  government  of 
this  state  are  divided  into  three  distinct  de- 
partments: the  legislative,  executive  and 
Judicial,  and  no  person  or  collection  of  per- 
sons charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  these  depart- 
ments shall  exercise  any  powers  properly 
belonging  to  either  of  the  others,  except  as 
in  this  constitution  expressly  directed  or  per- 
mitted." Article  2,  §  1.  "The  Judicial  pow- 
ers of  the  state  shall  be  vested  in  the  senate, 
sitting  as  a  court  of  impeachment  in  a  su- 
preme court,  district  court,  Justice  of  the 
l>eace,  courts  of  arbitration  and  stich  courts 
as  tlie  legislature  may  by  general  law  es- 
tablish for  Incorporated  cities  or  incorpo- 
rated towns."  Article  5.  §  1.  The  position 
niaiutained  by  counsel  is  that  a  dctermina- 
tiou  of  the  priorities  of  rights  to  the  use  of 
water  Involves  solely  a  Judicial  inquiry  into 
rights  to  property  as  between  private  par- 
tics,  and  that  the  Jurisdiction  to  undertake 
such  an  Investigation  and  adjudicate  there- 
in can  be  constitutionally  lodged  only  in 
some  <!0urt  which  Is  by  article  5  of  the  con- 
stitution vested  with  Judicial  power.  The 
statute  nowliere  attempts  to  devest  the 
courts  of  any  Jurisdiction  granted  to  tlieni 
by  tlie  constitution  to  redress  grievances  and 
afford  relief  at  law  or  in  equity  under  tlie 
ordinary  and  well-known  rules  of  procedure. 
A  purely  statutory  proceeding  is  created,  to 
be  set  in  motion  by  no  act  or  couiplniut  of 
any  injured  party,  but  which  in  each  In- 
stance is  to  be  inaugurated  by  order  of  tlie 
l>oard, — a  proceeding  wliieh  is  to  result,  not 
In  a  Judgment  for  damages  to  a  party  for 
injuries  sustalne<1,  nor  the  issuance  of  any 
writ  or  process  iinown  to  tlie  law  for  the 
purpose  of  preventing  the  unlawful  invasion 
of  a  party's  rights  or  privileges;  but  the 
finality  of  the  proceeding  is  a  settleineiit  or 
adjustment  of  the  priorities  of  appropriation 
of  the  public  waters  of  the  state,  and  is  fol- 
lowed by  the  Issuance  of  a  certiticate  to  ea<-h 
appropriator,  showing  his  relative  standing 
aiiioug  otiier  claimants,  and  tlie  amount  of 
water  to  which  he  is  found  to  be  entitled. 

At  the  outset,  however,  it  Is  strenuously 
Insisted  that  the  declaration  contained  in  tlie 
constitution,  that  the  waters  of  the  natural 
streams,  etc.,  are  the  property  of  the  state. 
Is  ineauinglesR  and  of  no  force  and  effect. 
It  is  argued  that  the  state  no  more  tlian 
an  Individual  can  acquire  property  by  a 
mere  assertion  of  ownership,  and  that  the 
United  States,  as  the  primary  owner  of  the 
soil.  Is  also  primarily  possessed  of  title  to 
the  waters  of  the  streams  flowing  across  the 
public  lands.    This  contention  demands  more 


than  a  passing  notice.  So  far  aa  any  pro- 
prietary rights  of  the  United  States  are  con- 
cerned, the  question  would  seem  to  be  set- 
tled in  favor  of  the  effectiveness  of  the  dec- 
laration by  the  act  of  admission,  which  em- 
braces the  following  provision,  "and  that 
the  constitution  which  the  people  of  Wyom- 
ing have  formed  for  themselves,  be,  and  the 
same  Is  hereby,  accepted,  ratified  and  con- 
firmed." McComick  V.  Telegraph  Co.,  25 
C.  C.  A.  33,  79  Fed.  449.  In  that  case  the 
circuit  court  of  appeals  for  the  Eighth  cir- 
cuit of  the  United  States  held  that,  tmder  a 
similar  provision  In  the  act  of  congress  ad- 
mitting Utah,  all  the  provisions  of  the  Utah 
constitution  were  Invested  with  all  author- 
ity conferred  by  any  act  of  congress. 

But  is  there  not  a  further  and  deeper  rea- 
son for  upholding  the  validity  and  force  of 
the  constitutional  declaration?  Under  the 
doctrine  of  prior  appropriation,  It  would  seem 
essential  that  the  property  in  waters  affected 
by  that  doctrine  should  reside  in  the  public, 
rather  than  constitute  an  incident  to  the 
ownership  of  the  adjacent  lands.  Such  wa- 
ters are,  we  tliiuk,  generally  regarded  as 
public  in  character.  By  the  civil  law  the  wa- 
ters of  ail  natural  streams  were  publlcl  Juris, 
and,  according  to  Cracton,  tliat  was  the  rule 
anciently  in  England.  Kin.  Irr.  §  53;  Gould, 
AVaters,  S  0.  At  the  modern  common  law, 
public  watei-s  are  generally  couliucd  to  those 
which  are  navigable,  and  public  rights  there- 
in to  iiavigiitiou  and  fisliery,  and  privileges 
incident  tliereto.  In  the  arid  region  of  this 
country  another  public  use  has  been  recog- 
nized by  custom  and  laws,  and  sanctioned 
by  tii(>  courts,— a  public  use  sufficient  to  sup- 
port the  exercise  of  the  power  of  eminent  do- 
main. Irrigation  Dist.  v.  Bradley.  1G4  U.  S. 
112,  ICO,  17  Sup.  t:t.  5(i,  41  L.  Ed.  3(i!).  This 
use  and  tlie  doctrine  suiiportiug  It  are  found- 
ed upon  tlie  necessities  growing  out  of  nat- 
ural couilitious,  and  are  absolutely  essential 
to  the  development  of  the  material  resources 
of  the  country,  -^ny  other  rule  would  offer 
an  effectual  obstacle  to  the  settlement  and 
growth  of  this  region,  and  render  the  lands 
incapable  of  continued  successful  cultivation. 
The  waters  for  the  reclamation  of  the  desert 
lands  must  be  obtained,  in  a  very  large  meas- 
ure, from  the  natural  streams  and  other  nat- 
ural bodies  of  water.  The  common-law  doc- 
trine of  riparian  rights  relating  to  the  use 
of  the  water  of  natural  streams  and  other 
natural  bodies  of  water  not  prevailing,  but 
the  opposite  thereof,  and  one  Inconsistent 
therewith,  iiaving  been  affirmed  and  asserted 
by  custom,  laws,  and  decisions  of  courts,  and 
the  nile  adopted  permitting  the  acquisition 
of  rights  by  appropriation,  the  waters  affect- 
ed thereby  become,  perforce,  publici  Juris. 
It  Is  therefore  doubtful  whether  an  express 
constitutional  or  statutory  declaration  Is  re- 
quired in  the  first  place  to  render  them  pub- 
lic, lu  a  country  where  the  doctrine  of  prior 
appropriation  has  at  all  times  been  recog- 
nized and  maintained,  an  expression  by  con- 
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stitntion  or  statute  that  the  waters  subject 
to  appropriation  are  public,  or  the  pr«^erty 
of  the  public,  would  seem  rather  to  declare 
and  confirm  a  principle  already  existing,  than 
to  announce  a  new  one.  But,  however  this 
may  be,  we  entertain  no  doubt  of  the  power 
of  the  people.  In  their  organic  law,  when  ex- 
isting vested  rights  are  not  unconstitutionally 
Interfered  with,  to  declare  the  waters  of  all 
natural  streams  and  other  natural  bodies  of 
water  to  be  the  property  of  the  public  or  of 
the  state.  Nor  do  we  doubt  that  the  legisla- 
ture may  make  a  like  declaration,  when  in 
that  particular  unrestrained  by  the  constitu- 
tion. If  any  consent  of  the  general  govern- 
ment was  primarily  requisite  to  the  inception 
of  the  rule  of  prior  appropriation,  that  con- 
sent Is  to  be  found  in  several  enactments  by 
congress,  beginning  with  the  act  of  July  26, 
1806,  and  including  the  desert-land  act  of 
March  3,  1877.  Those  acts  have  been  too 
often  quoted,  and  are  too  well  understood,  to 
require  a  restatement  at  this  time,  at  the  ex- 
pense of  nnduly  extending  this  opinion.  It 
has  been  held  that  the  act  of  July  26,  1866, 
was  rather  a  voluntary  recognition  by  con- 
gress of  pre-existing  rights,  constituting  valid 
claims  to  a  continued  use,  than  the  establish- 
ment of  new  rights.  Broder  v.  Water  Co., 
101  U.  S.  274,  25  L.  Ed.  790.  By  these  vari- 
ous acts  "the  obvious  purpose  of  congress 
was  to  give  its  assent,  so  far  as  the  public 
lands  were  concerned,  to  any  system,  al- 
though In  contravention  to  the  common  law, 
which  pennltted  the  appropriation  of  these 
waters  for  legitimate  industries,"  and  "a 
state  may  change  the  common-law  rule,  and 
permit  the  appropriation  of  the  flowing  wa- 
ters for  such  purposes  as  it  deems  best."  U. 
S.  v.  Rio  Grande  Dam  &  Irrigation  Co.,  174 
U.  S.  eOO,  19  Sup.  Ct.  770,  43  U  Ed.  1136. 
If,  as  has  been  said,  the  title  of  the  general 
government  to  the  public  lands  Is  that  of  pro- 
prietor, rather  than  sovereign  (Kin.  Irr.  $ 
145),  It  would  seem  that  its  rights  as  such 
are  not  greater  to  the  waters  of  the  streams 
flowing  across  the  lands  than  those  of  an 
Individual  owner.  In  Arizona  and  Nevada 
the  statutes  declare  the  ownership  of  the 
public  in  the  waters  of  the  natural  streams. 
Clough  V.  Wing  (Ariz.)  17  Pac.  453;  Kin.  Irr. 
(  407.  The  effect  of  such  a  declaration  has 
been  determined  by  the  cotirts  of  Colorado, 
whose  constitution  declares  that  the  unap- 
propriated waters  of  the  streams  within  the 
state  are  the  property  of  the  public.  In  the 
case  of  Wheeler  v.  Irrigation  Co.,  10  Colo. 
582,  17  Pac.  487,  Mr.  Justice  Helm,  In  deliv- 
ering the  opinion  of  the  court  said:  "Our 
constitution  dedicates  all  unappropriated  wa- 
ter In  the  natural  streams  of  the  state  to 
the  use  of  the  people,  the  ownership  thereof 
behig  vested  in  the  public.  We  shall  pres- 
ently see  fit  after  appropriation  the  title  to 
this  water,  save,  perhaps,  as  to  the  limited 
quantity  that  may  be  actually  flowing  in  the 
consumer's  ditch  or  lateral,  remains  in  the 
general  public,  while  the  paramount  right  to 


its  use,  unless  forteited,  continues  in  the 
appropriator."  Again,  In  Ft.  Morgan  Land 
&  Canal  Co.  v.  South  Platte  Ditch  Co.,  18 
Colo.  1,  30  Pac.  1032,  In  the  opinion  deliv- 
ered by  Mr.  Chief  Justice  Hayt,  It  is  said: 
"Under  our  constitution,  the  water  of  every 
natural  stream  in  this  state  is  deemed  to  be 
the  property  of  the  public.  Private  owner- 
ship of  water  in  the  natural  streams  Is  not 
recognized.  The  right  to  divert  water  there- 
from and  apply  the  same  to  beneficial  uses 
Is,  however,  expressly  guarantied.  By  such 
diversion  and  use  a  priority  of  right  to  the 
use  of  the  water  may  be  acquired."  There 
is  to  be  observed  no  appreciable  distinction, 
under  the  doctrine  of  prior  appropriation,  be- 
tween a  declaration  that  the  water  Is  the 
property  of  the  public,  and  that  it  Is  the 
property  of  the  state.  It  was  said  In  Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  Ed. 
248,  in  discussing  the  subject  of  tide  waters: 
"In  like  manner,  the  states  own  the  tide  wa- 
ters themselves.  •  •  •  For  this  purpose 
the  state  represents  its  people,  and  the  own- 
ership is  that  of  the  people  in  their  united 
sovereignty."  See,  also,  Martin  v.  Waddell, 
16  Pet.  410,  10  L.  Ed.  999;  Gould,  Waters, 
§  32;  Kin.  Irr.  §§  51,  53;  Bell  v.  Gough,  23 
N.  J.  law,  624.  "The  sovereign  is  trustee 
for  the  public."  3  Kent  Comm.  427;  Miller 
V.  Mendenhall  (Minn.)  44  N.  W.  1141,  8  L.  R. 
A.  89.  The  ownership  of  the  state  is  for  the 
benefit  of  the  public  or  the  people.  By  either 
phrase,  "property  of  the  public"  or  "prop- 
erty of  the  state,"  the  state,  as  representative 
of  the  public  or  the  people,  is  vested  with 
Jurisdiction  and  control  in  Its  sovereign  ca- 
pacity. 

The  constitutional  declaration  was  not  la- 
tended  to  interfere  with  previously  accrued 
rights  to  use  the  public  waters  of  the  state, 
and  It  does  not  conflict  vrtth  such  rights.  It 
was,  however,  by  all  the  constitutional  ex- 
pressions, undoubtedly  Intended  that  such 
rights  and  all  appropriations  should  be  regu- 
lated upon  the  basic  principles  therein  enun- 
ciated. That  the  constitutional  provision 
did  not  Impair  rights  already  accrued  Is  ap- 
parent, not  only  from  the  accompanying  pro- 
visions, but  from  the  nature  of  such  rights. 
Although  an  appropriator  secures  a  right 
which  has  been  held  with  good  reason  to 
amount  to  a  property  right  he  does  not  ac- 
quire a  title  to  the  running  waters  them- 
selves,—except  it  may  be,  to  such  quantity 
as  shall  from  time  to  time  have  been  law- 
fully diverted,  and  after  diversion  may  be 
running  In  his  ditch  or  lateral.  The  title  of 
the  appropriator  fastens,  not  upon  the  wa- 
ter while  flowing  along  its  natural  channel, 
but  to  the  use  of  a  limited  amount  thereof 
for  beneficial  purposes  in  pursuance  of  an 
appropriation  lawfully  made  and  continued. 
The  appropriation  is  made  In  the  first  place 
upon  the  basis  of  public  ownership  of  the 
water,  and  is  protected,  instead  of  impaired, 
by  the  constitutional  declaration.  There  can 
hardly  be  any  controversy  over  the  power  of 
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the  state  to  regulate  prior  as  well  as  subse- 
quent rl^bts  of  appropriation.  In  reference 
to  conflictliig  deeds  to  the  same  tract  of 
land,  and  the  validity  of  recording  acts,  it 
was  held  in  a  leading  case  by  the  supreme 
court  of  the  United  States  that,  even  where 
a  state  has  originally  granted  the  land  to  the 
first  individual  owner,  there  is  no  contract 
on  the  part  of  the  state  that  the  priority  of 
title  shall  dei>end  solely  upon  the  principles 
of  the  common  law,  or  that  the  state  shall 
pass  no  law  imposing  on  a  grantee  the  per- 
formance of  acts  not  necessary  to  the  legal 
operation  of  his  deed  at  the  time  of  Its  deliv- 
ery. "It  is  within  the  undoubted  power  of 
state  legislatures  to  pass  recording  acts  by 
which  tlie  elder  grantee  shall  be  postponed 
to  a  younger  if  the  prior  deed  Is  not  record- 
ed within  the  limited  time,  and  the  power  is 
the  same  whether  the  deed  Is  dated  before 
or  after  the  passage  of  the  recording  act." 
Jackson  v.  liamphire,  3  Pet.  280,  7  L.  £d. 
679.  All  rights  acquired  by  appropriation 
partalce  of  the  same  general  characteristics; 
differing  essentially  only  In  priority  and 
quantity,  and  possibly  In  purpose.  Where 
various  rights  are  connected  with  the  same 
stream  or  body  of  water,  a  subsequent  claim 
cannot  be  successfully  regulated  without  in- 
cluding In  the  regulations  all  rights.  The 
water  to  which  the  use  of  each  attaches 
is  public,  and  the  people  as  a  whole  are 
Intensely  Interested  in  its  economical,  or- 
derly, and  inexpensive  distribution.  It  is  a 
matter  of  public  concern  that  the  various 
,  diversions  shall  occur  with  as  little  friction 
as  possible,  and  that  there  shall  be  such 
a  rea.sonabIe  and  just  use  and  conservation 
of  the  waters  as  shall  redound  more  greatly 
to  the  general  Welfare,  and  advance  material 
wealth  and  prosperity.  In  a  Colorado  case  It 
was  said:  "From  the  very  nature  of  the 
business,  controversies  with  reference  to  the 
use  of  water  naturally  led  to  unseeming 
breaches  of  the  peace;  and,  to  avoid  these, 
it  was  found  expedient  and  necessary  to  pro- 
vide complete  rules  of  procedure  governing 
the  taking  of  water  from  the  public  streams 
of  the  state,  and  regulating  Its  distribution 
to  those  entitled  thereto.  Authority  for  such 
regulations  may  properly  be  based  upon  the 
principle  that,  when  private  property  is  af- 
fected by  a  public  Interest,  it  ceases  to  be 
Juris  prlvatl  only."  White  v.  Keservoir  Co., 
22  Colo.  15)1,  43  Pae.  1028,  31  U  K.  A.  828. 
From  any  standpoint,  wc  think  It  Is  clear 
that  the  declaration  that  the  waters  subject 
to  appropriation  for  beneficial  purposes  are 
the  property  of  tlie  state  is  valid  and  ef- 
fectual. 

The  other  fundamental  princijjlos  express- 
ed in  the  constitution  are  tliat  control  of  the 
l)ublic  waters  must  Iw  in  tlie  state,  wlucii.  in 
l)roviding  for  their  use,  shall  eciually  guard 
all  the  various  iulcicsts  involved.  Sueli  con- 
trol shall  consist  in  a  supervision  of  the  wa- 
ters, their  appropriation,  distribution,  and 
diversion,  by  a  board  of  control,  to  be  com- 


posed of  certain  designated  officers,  with  an 
officer  of  technical  and  practical  knowledge 
and  experience  at  Its  head;  and  priority  of 
appropriation  shall  give  the  better  right. 
Let  us  inquire  Into  the  nature  and  subject  of 
the  supervisory  power  of  the  board.  In  the 
first  place,  the  scheme  of  state  control  does 
not  necessarily  require  the  construction  or 
operation  on  the  part  of  the  public  of  Irri- 
gating or  diverting  works;  nor  Is  there  nec- 
essarily Involved  in  that  scheme  the  idea 
that  the  state  shall  become,  through  its  own 
works,  carriers  of  water  to  consumers.  It 
is  evident  that  it  was  intended  that  the  sn- 
pervision  by  the  board  should  operate  upon 
and  In  relation  to  Individual  appropriations 
and  diversions,  and  hence  there  was  con- 
templated a  control  and  supervision  of  the 
diversion  by  private  appropriators,  and  a 
distribution  to  and  between  them.  It  is 
equally  clear  that  the  supervision  compre- 
hends official  action,  administrative  rather 
than  Judicial  in  Its  fundamental  character, 
although  as  a  necessary  incident  thereto,  as 
will  presently  be  shown,  there  is  involved 
quasi  judicial  authority.  It  was  argued  with 
much  force  that  the  word  "supervision,"  em- 
ployed in  the  coustltution,  does  not,  accord- 
ing to  Its  most  extensive  definition,  include 
adjudication,  wherefore  It  was  contended 
that  power  to  act  Judicially  and  determine 
the  rights  of  claimants  is  not  conferred  by 
the  constitution.  The  question,  however.  Is 
broader  than  that  suggested  by  such  an  ar- 
gument. We  are  to  consider  wuether  all  the 
constitutional  authority  of  the  board,  ap- 
plied to  the  peculiar  subject-matter  within 
its  operation.  Is  of  such  a  nature  as  to  au- 
thorize the  legislature  to  confer  upon  the 
board  jurisdiction  to  determine  the  relative 
rights  of  the  various  claimants,  as  a  power 
necessary  to  the  effectual  exercise  by  the 
board  of  its  important  administrative  du- 
ties. It  has  already  been  suggested  that  the 
supervision  of  the  board  afCects  individual 
appropriations,  and  concerns  the  distribution 
of  water  to  individual  claimants.  Any  effort 
to  supervise  and  control  the  waters  of  the 
state,  their  appropriation  and  distribution, 
in  the  aosence  of  an  effective  ascertainment 
of  tlie  several  priorities  of  rights,  must  re- 
sult in  practical  failure  in  times  when  offi- 
cial Intervention  is  most  required.  In  fact, 
that  had  been  demonstrated  under  our  for- 
mer system.  In  tiie  developm«»t  of  the  ir- 
rigation problem  under  the  rule  of  prior  ap- 
propriation, perplexing  questions  are  con- 
tinually arising,  of  a  technical  and  practical 
character.  As  liotweeu  an  investigation  in 
the  courts  and  by  the  board,  it  would  seem 
that  an  administrative  board,  with  experi- 
ence and  peculiar  knowledge  along  this  par- 
ticular line,  can.  in  the  first  Instance,  solve 
th(>  (lui'stlons  involved,  with  due  regard  to 
private  and  public  Interests,  conduct  the 
requisite  investigation,  and  make  the  ascer- 
taiuiueut  of  individual  riglits,  with  greater 
facility,  at  less  expense  to  Interested  par- 
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Uea,  and  with  a  larger  degree  of  Battsfactlon 
to  all  concerned.  In  the  opinion  of  an  able 
law  writer  upon  this  gabject,  the  powers  of 
tbe  board  of  control  In  this  respect  constl- 
tnte  one  of  the  most  praiseworthy  feature* 
of  our  legislation.  He  says:  "In  the  state 
of  Wyoming,  at  least  there  will  no  longer 
be  the  ludicrous  spectacle  of  learned  Judges 
solemnly  decreeing  the  right  to  from  two  to 
ten  times  the  amount  of  water  flowing  In  a 
stream,  or,  In  fact,  amounts  so  great  that 
the  channel  of  tbe  stream  could  not  possibly 
carry  them;  thus  practically  leaving  the 
questions  at  stake  as  unsettled  as  before." 
Kin.  Irr.  |  403.  The  board  Is  not  required  to 
await  the  occurrence  of  controversies,  but  is 
to  proceed,  on  Its  own  motion,  to  ascertain 
the  various  rights,  conflicting  or  not,  and 
thereupon  see  that  the  water  Is  properly  dl> 
vided.  The  supervision  of  the  board  affects 
the  water  of  natural  streams,  the  title  to 
which,  while  flowing  in  its  accustomed  chan- 
nels, remains  in  the  state  or  public,  and  of 
such  a  peculiar  character  that  public  control 
Is  demanded,  to  insure  Its  orderly,  econom- 
ical, and  fair  distribution.  The  determina- 
tion required  to  be  made  by  the  board  Is,  In 
our  opinion,  primarily  administrative  rather 
than  Judicial  in  character.  Tbe  proceeding 
la  one  In  which  a  claimant  does  not  obtain 
redress  for  an  injury,  but  secures  evidence 
of  title  to  a  valuable  right,— a  right  to  use  a 
peculiar  public  commodity.  That  evidence 
of  title  comes  properly  from  an  administra- 
tive board,  which,  for  the  state  in  its  sov- 
ereigrn  capacity,  represents  the  public,  and  la 
charged  with  the  duty  of  conserving  public 
as  well  as  private  Interests.  Tbe  board,  it 
Is  tnie^  acts  Judicially;  bnt  the  power  exer- 
cised is  quasi  Judicial  only,  and  such  as,  un- 
der proper  circumstances,  may  appropriate- 
ly be  conferred  upon  executive  officers  or 
boarda.  The  Jurisdiction  bears  some  resem- 
blance to  that  of  the  land  department  of  the 
government  concerning  the  disposal  of  tbe 
public  lands.  That  department  is  not  re- 
garded as  a  court,  or  as  a  branch  of  the  Ju- 
dicial department;  nor  Is  Its  Jurisdiction  up- 
held upon  the  basis  of  any  authority  residing 
In  congress  to  establish  courts.  It  Is  con- 
sidered as  an  administrative  department, 
and  Its  powers  are  held  to  be  quasi  Judicial 
only.  Orchard  y.  Alexander,  157  U.  S.  872, 
15  Sup.  Ct  635.  39  L.  Ed.  737.  There  exists 
the  same  partial  resemblance  to  the  state 
board  of  land  commissioners  of  our  own 
state.  State  v.  State  Board  of  Land  Com'rs, 
53  Pac.  2U2,  7  Wyo.  478. 

We  are  not  persuaded  that  the  act  Is  void, 
as  conferring  Judicial  power  upon  tbe  board 
In  violation  of  tbe  constitution.  That  tbe 
board  was  expected  to  exercise  quasi  Judicial 
functions  is  apparent  from  that  provision  of 
section  2  of  article  8  of  the  constitution  re- 
quiring Its  decisions  to  be  subject  to  review 
by  the  courts.  An  examination  of  the  pro- 
ceedings and  debates  of  the  constitutional 
convention   convincingly   discloses   that   the 


precise  method  and  system  adopted  by  tbe 
statute  was  within  the  purpose  of  tbe  conven- 
tion. The  committee  on  irrigation.  In  report- 
ing tbe  provisions  upon  the  subject  of  water, 
its  use  and  control,  had  before  It,  and  caused 
to  be  read  to  tbe  convention,  a  paper,  pre- 
pared by  the  territorial  engineer,  showing 
the  evils  of  the  system  of  regulation  then  ex- 
isting, and  suggesting  certain  principles  to  be 
embodied  In  the  constitution  and  to  control 
future  legislation.  The  representative  of  the 
committee,  on  the  floor  of  tbe  convention, 
stated  that  the  system  reported  by  the  com- 
mittee was  tbe  opposite  of  the  one  then  In 
force,  and  that  tbe  elemental  error  In  tbe 
former  system  consisted  In  submitting  to  tbe 
courts  a  matter  about  which  they  had  little 
offldol  or  practical  knowledge.  The  paper  ot 
tbe  engineer  enlarged  upon  the  same  propo- 
sition, and  outlined  a  method  of  public  super- 
vision. Including  a  determination  of  rights, 
practically  the  seme  followed  by  the  existing 
statute.  Tbe  president  of  tbe  convention  (a 
lawyer  of  much  ability  and  experience)  said, 
In  the  course  of  the  discussion:  "Leave  it 
to  the  board  of  control  to  say  what  equities 
enter  Into  this  matter  of  the  nse  of  water, 
and  let  them  consider  every  question  that 
arises  in  connection  with  its  appropriation, 
and  then  say,  under  all  tbe  equities  of  the 
case,  who  shall  be  entitled  to  the  use  of  that 
water."  And  again:  "When  we  appoint  a 
board  of  control  to  manage  this  water  system 
that  we  say  belongs  to  tbe  state,  let  ns  give 
them  authority  to  control  it  for  the  highest 
and  best  uses  of  the  people  ot  tbe  state." 
Const.  Debates,  p.  503. 

The  third  reserved  question  Inquires  wheth- 
er claimants  whose  rights  bad  accrued  an- 
terior to  the  constitution  and  the  enactment 
of  the  present  statute  are  required  to  submit 
proofs  of  their  rights  In  the  adjudication  pro- 
ceedings, and  the  fourth  question  relates  to 
tbe  effect  of  a  failure  on  tbe  part  of  such  a 
claimant  to  submit  his  proofs.  It  follows 
from  what  has  already  been  said  that  in  tbis 
regard  there  exists  no  difference  between 
claimants  whose  rights  accrued  prior  to,  and 
those  acquiring  rights  after,  the  adoption  of 
tbe  constitution  and  tbe  statute  in  question. 
Tbe  statute  Itself,  in  that  respect,  makes  no 
distinction  between  claimants.  The  same 
duty  to  submit  proofs  Is  Imposed  alike  npon 
all  who  claim  a  right  to  the  use  of  water  by 
priority  of  appropriation.  It  is  certainly  a 
mistaken  notion  that  the  legislature  is  power- 
less to  require  an  owner  of  a  property  right, 
however  long  that  ownership  may  have  sub. 
sisted,  to  submit  bis  claims  to  a  legal  tri- 
bunal. In  an  authorized  proceeding,  upon  due 
and  proper  notice,  for  determination,  as  be- 
tween him  and  others  dalralng  Interests  In 
the  same  subject-matter.  When  tbe  subject 
of  the  right  Is  water,  and  the  right  Is  con- 
fined to  Its  use,  the  water  Itself  belonging  to 
the  public,  which  assumes  to  control  its  ap- 
propriation and  distribution,  the  legislature 
may  undoubtedly  require  all  parties  to  sob- 
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mlt  their  clatins  for  determination,  tha.t  the 
evidence  of  the  right  may  consist  in  the  de- 
cision of  a  legally  constituted  tribunal,  in- 
stead of  the  assertion  of  the  indlTldual  con- 
sumer, so  far  as  the  public  records  are  con- 
cerned, and  that  the  interests  of  the  public 
and  all  interested  parties  may  be  protected. 
With  any  jurisdiction  to  determine  the  rights 
of  claimants  to  the  use  of  the  public  waters, 
the  board  would  be  greatly  hampered  in  Its 
supervision  if  the  Jurisdiction  did  not  extend 
to  and  cover  all  claims,  independently  of  the 
date  of  their  inception.  The  supervisory 
power  of  the  board  unquestionably  embraces 
all  public  waters,  as  well  as  all  appropria- 
tions thereof,  and  the  distribution  and  diver- 
sion of  ail  such  waters.  The  legislative  pow- 
er of  regulation  must  be  and  is  equally  as 
comprehensive.  If,  as  necessary  to  the  com- 
plete and  ample  supervision  of  the  matters 
within  the  operation  of  the  board's  authority, 
a  power  of  adjudication  Is  essential,  appro- 
priate, and  valid,  such  a  power,  conferred 
without  restriction  as  to  claimants,  must  be 
held  to  be  co-extensive  with  the  supervisory 
control  of  which  it  is  an  incident.  We  are 
therefore  of  the  opinion  that  all  claimants  are 
required  to  appear  and  submit  their  proofs. 
The  effect  of  a  failure,  upon  due  notice,  of 
any  party  to  do  so,  presents,  in  the  present 
condition  ot  the  statute,  a  more  Intricate 
question.  It  is  to  be  observed  that  the  stat- 
ute imposes  no  express  penalty  upon  a  claim- 
ant in  case  of  his  neglect  or  refusal  to  give 
evidence  of  his  appropriation.  Neither  is 
there  any  express  limitation  in  such  cases 
upon  a  further  assertion  of  rights  by  legal 
proceedings,  or  in  some  manner,  if  any,  au- 
thorized by  law.  Doubtless,  reasonable  x>en- 
tlties  may  be  imposed,  or  limitations  even 
rigorous  in  terms  placed,  upon  a  subsequent 
assertion  of  such  rights,  in  the  event  of  a 
disregard  by  a  i>arty  of  the  reasonable  re- 
quirement that  he  appear  and  submit  proof 
of  his  claim.  It  is  significant,  however,  tliat 
no  such  penalty  or  limitation  is  contained  in 
the  statutory  provisions.  It  is  perhaps  true 
that,  as  an  implied  itenalty,  a  claimant  re- 
maining unrepresented  In  the  proceeding  and 
determination  may  be  without  standing  in  a 
subsequent  division  of  the  waters  under  a 
decree  of  adjudication  by  the  water  commis- 
sioner. But  nowhere  is  it  provided  that  a 
claimant  failing  to  appear  shall  be  barred  or 
estopped  from  subsequently  maintaining  or 
asserting  his  claim.  Possibly  the  provision 
for  a  rehearing  In  the  proceedings  before  the 
board  may  be  susceptible  to  the  construction 
that  one  not  originally  beard  may  apply  for  a 
rehearing  within  the  limited  period  of  one 
year;  but  eren  then,  should  such  a  one  not 
take  advantage  of  that  privilege,  no  penalty 
seems  to  be  imposed.  Independent  of  penalty 
or  limitation,  it  Is  dear  that  the  claimant 
would  not  be  estopped  or  barred,  unless  upon 
the  principle  of  res  judicata.  It  may  be  as- 
sumed that.  In  the  absence  of  fraud  or  col- 
lusion, any  matter  actually  and  legally  de- 


termined by  the  final  decree  of  the  board 
becomes  res  judicata,— at  least,  as  to  the 
public  and  the  parties  participating  in  the 
proceedings.  See  Louden  Irr.  Canal  Co.  v. 
Handy  Ditch  Ca,  22  Colo.  102,  43  Pftc.  535; 
Boulder  &  W.  C.  Ditch  Co.  v.  Lower  Boulder 
Ditch  Co.,  22  Colo.  115,  43  Pac.  540;  Colorado 
Milling  &  Elevator  Co.  r.  Larimer  &  W.  Irr. 
Co.  (Colo.)  56  Pac.  185.  We  are  led  to  in- 
quire, therefore.  In  this  connection,  whether 
the  rights  attempted  to  be  enforced  by  the 
plaintiff  entered  into  the  determination  of  the 
board,  and  thereby  became  finally  disposed 
of,  under  the  operation  of  the  doctrine  of  res 
judicata,  and,  generally,  whether  an  adjudi- 
cation of  the  board  which  allots  no  water  to 
an  existing  nonappearing  and  nonparticipat- 
Ing  claimant  amounts  to  a  determination  and 
disposition  of  his  rights.  We  ore  disposed, 
in  deciding  the  reserved  question,  to  confine 
Its  scope  to  the  facts  shown  by  the  pleadings 
in  the  pending  case.  It  is  only  upon  those 
facts  that  the  qaestion  arises,  and  in  so  far 
only  as  it  relates  to  those  facts  need  it  or 
ought  it  to  be  decided.  Although  the  answer 
herein  avers  that,  by  the  decree  of  the  board 
of  control,  no  amount  of  water  was  awarded 
the  plaintiff,  it  is  not  alleged  that  the  tat- 
ter's rights  now  set  up  were  considered;  and 
we  assume  that  they  were  not  considered, 
but  were  entirely  omitted  from  the  board's 
determination.  That  seems  to  be  the  effect 
of  the  pleadings.  It  may  not  be  improper  to 
say  that  It  is  our  understanding  that,  under 
the  practice  adopted  by  the  board.  It  elim- 
inates from  its  consideration  and  decrees  the 
appropriations  of  claimants  neglecting  to 
come  in  and  submit  proofs. 

In  an  earlier  part  of  this  opinion  we  had 
occasion  to  allude  to  some  of  the  particulars 
wherein  the  statutory  proceeding  differs 
from  an  ordinary  suit  in  the  courts.  Affirma- 
tive relief  In  favor  of  one  party  as  against 
another  is  not  Its  object  Adversary  plead- 
ings, as  they  are  commonly  employed  and  un- 
derstood, are  not  involved.  Indeed,  In  the 
strict  sense,  except  in  case  of  contest,  it  is 
doubtful  if  the  various  claimants  can  be  re- 
garded as  adversaries.  In  many  instances 
they  are  not  adversary  in  fact.  In  the  very 
nature  of  a  priority  of  right  to  the  use  of 
flowing  water,  an  approprlator  is  unable  to 
identify  specific  water  to  which  he  is  enti- 
tled, unless,  indeed,  bis  appropriation  extends 
to  all  the  water  of  the  stream.  Hence  it  is 
possible  that  a  number  of  appropriators  with 
diverse  interests  may  be  respectively  entitled 
to  the  use  of  a  portion  of  the  water  of  the 
same  stream,  without  having  a  conflict  oc- 
cur in  the  exercise  of  their  several  riglrts, 
owing  to  the  volume  of  water  In  the  common 
source  of  supply,  or  other  natural  conditions. 
So  In  Arizona  it  was  tield  that,  when  there  is 
sufSclent  water  In  the  river  to  supply  all 
parties,  there  can  be  no  such  thing  as  ad- 
verse use  of  the  water  to  start  the  statuto 
of  limitations  running;  that  it  Is  only  In 
times  of  scarcity,  when  all  parties  cannot  bn 
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«appUed,  and  one  appropriatoi  takes  water 
which  fay  priority  belongs  to  another,  that 
there  Is  an  adverse  use.  Egan  t.  Estrada 
(Ariz.)  56  Pae.  721.  The  proceeding  before 
the  board  is  not  a  part  of  the  process  by 
which  an  individual  appropriation  Is  com- 
pleted; for  that  occurs  upon  a  lawful  diver- 
sion of  water  open  to  appropriation,  and  its 
application  to  a  beneficial  use.  But  the  pro- 
ceeding is  instituted  by  the  board,  In  an 
official  capacity,  representing  the  public,  for 
the  purpose  of  ascertaining  the  precise  rights 
and  priority  of  each  appropriator,  to  the  end 
that  the  public  records  may  be  furnished  an 
accurate  and  defined  statement  thereof,  and 
as  an  aid  to  adequate  and  effective  state  con- 
trol of  the  public  waters.  A  part  c*  the  ob- 
ject, also,  is  public  recognition  of  an  appro- 
priation previously  made,  and  the  Issuance 
of  documentary  evidence  of  title.  It  does 
not  necessarily  follow  from  the  establish- 
ment of  the  priorities  of  certain  approprla/- 
tors  that  there  are  no  others  entitled  to  divert 
water  from  the  same  stream.  The  awarding 
of  definite  amounts  of  water  to  one  or  more 
claimants  does  not  ipso  facto  amount  to  a  ' 
denial  of  the  rights  of  others,  nor  depend  up- 
on a  negation  of  such  rights.  In  the  final 
determination  of  the  board  It  may  be  de- 
creed that  a  certain  claimant  did  duly  appro- 
priate at  a  certain  time  a  specified  amount 
of  water  for  a  certain  purpose,  without  con- 
sidering at  all  whether  there  are  prior  or 
subsequent  appropriations,  also.  It  is  there- 
fore manifest  that  a  determination  of  the 
rights  and  priorities  of  several  claimants 
does  not  necessarily  involve  the  denial  of  all 
rights  or  claims  of  every  other  person  not 
mentioned.  If  the  proceeding  was  one 
wherein  the  parties  represented  In  the  decree 
were  seeking  to  quiet  their  respective  titles 
as  against  every  other  person,  the  result 
might  be  altogether  different.  Then,  indeed, 
a  party  duly  summoned  and  failing  to  appear 
might  well  be  held  concluded.  It  Is  true  that 
the  certifioateR  issued  upon  the  decree  num- 
ber each  appropriation  according  to  Its  prop- 
er order.  While  this  furnishes  a  convenient 
mode  of  reference,  we  do  not  deem  the  provi- 
sion sufHciont  of  itself  to  bar  a  nonpartici- 
pant  from  subsequently  asserting  his  claims, 
nor  as  conclusively  indicating  a  purpose  to 
forever  estop  him  from  doing  so.  The  num- 
ber assigned  to  each  established  priority 
must  be  regarded  as  having  relation  natural- 
ly only  to  those  included  in  the  enumeration, 
and.  as  between  them,  as  defining  their  rela- 
tive status,  respectively.  Hence,  on  the 
ground  alone  that,  while  several  priorities 
were  eatablislied,  no  amount  of  water  was 
awardetl  to  a  particular  existing  claimant 
who  did  not  particIiMite  in  the  proceedings, 
by  appearance,  submission  of  proofs,  or  oth- 
erwise, we  are  unable  to  say  that  the  decree 
of  the  board  is  res  judicata  as  to  him  and 
his  rights.  We  are  therefore  constrained  to 
hold  that  an  existing  claimant  is  not  conclud- 
ed as  to  bis  water  right  by  a  determination 


of  the  board  of  control  in  adjudication  pro- 
ceedings under  the  statute,  wherein  l^ey 
have  not  been  considered,  and  by  a  decree 
which  is  perforce  slleni  respecting  them.  It 
is  probably  true  that  public  and  private  In- 
terests will  be  more  securely  preserved  by  a 
determination  In  a  single  proceeding  of  the 
rights  and  priorities  of  every  existing  claim- 
ant; and  a  law  so  framed  as  to  effectuate 
that  object,  and  render  the  decree  conclusive 
of  every  accrued  claim,  would  doubtless  sub- 
serve a  useful  and  salutary  purpose.  That 
matter,  however,  is  for  legislative  cognizance. 
The  district  court  Is,  by  the  constitution, 
vested  with  original  Jurisdiction,  both  at  law 
and  in  equity.  The  Jurisdiction  of  equity  to 
entertain  suits  for  quieting  title  to  the  use 
of  water  Is  well  settled.  The  legislature  has 
not  attempted  to  devest  the  courts  of  that 
Jurisdiction,  and  we  do  not  think  It  could 
successfully  do  so.  Although  in  the  statu- 
tory proceeding  for  the  determination  of  wa- 
ter rights  the  courts  obtain  Jurisdiction  only 
by  way  of  appeal  from  the  decisions  of  the 
board  of  control,  all  the  ordinary  remedies 
known  to  the  law,  pertinent  to  the  use  and 
appropriation  of  water,  are  open  to  all  inter- 
ested in  such  rights,  equally  with  all  other 
persons  In  respect  to  any  other  kind  of  right 
or  property.  The  courts  possess  ample  Ju- 
risdiction to  redress  grievances  growing  out 
of  conflicting  interests  in  the  use  of  the  pub- 
lic waters,  and  to  afford  appropriate  relief  in 
such  cases.  Nothing  can  be  plainer,  it  seems 
to  us,  than  that,  in  the  absence  of  a  previous 
determination  by  the  board  or  in  the  courts 
of  the  priorities  or  rights  of  claimants  upon 
a  particular  stream,  an  Interested  party  may 
resort  to  the  courts  to  obtain  such  relief  as 
he  may  show  himself  to  be  entitled  to.  The 
Jurisdiction  of  the  courts  remains  as  ample 
and  complete  after  as  well  as  before  an  ad- 
judication by  the  board.  But  the  principle 
applies  here,  as  In  other  cases,  that  a  party 
may  not  relitigate  a  question  which  has  pass- 
ed Into  final  adjudication,  .^.nd  the  courts 
will  not  assume,  in  an  Independent  action, 
to  determine  anew  the  rights  of  parties, 
which,  as  between  themselves,  have  been 
settled  by  the  decree  of  the  board  of  control, 
—at  least,  in  the  absence  of  fraud,  or  a  show- 
ing of  facts  sufficient  to  vitiate  a  Judgment. 
Under  the  statutes  now  in  force,  there  being 
no  provision  expressly  barring  or  estopping 
a  claimant  failing  to  participate  in  the  ad- 
judication proceeoings,  and  the  decree  not 
being  res  Judicata  of  the  undetermined  rights 
of  such  a  claimant,  he  is  at  lit>erty  to  assert 
and  maintain  tliose  rights  in  the  courts, 
through  the  regular  medium  of  some  form  of 
procedure  recognized  by  the  law  for  the 
redress  of  grievances,  or  the  granting  of  ap- 
propriate relief. 

The  fifth  reserved  question  Inquires  wheth- 
er the  provision  of  the  statute  for  publication 
of  notice,  and  notice  by  mail,  constitutes  due 
process  of  law.  The  phrase  found  in  the 
question,    "and   without   actual   citation   or 
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service  of  summons,"  Is  not  happily  emploj*^ 
ed.  It  assumes,  before  It  Is  decided,  that 
the  service  by  mail  Is  not  actual  citation  and 
service.  It  Is  contended  that  the  notice  pro- 
vided for  does  not  amount  to  due  process  of 
law.  A  discussion  of  the  question  whether 
the  proceeding  Is  one  In  rem,  or  not,  might 
be  Interesting.  In  our  view.  It  would  seem 
to  partake  more  largely  of  the  nature  of  a 
proceeding  In  rem  than  of  one  in  personam. 
But  we  deem  It  sufficient  to  say  that,  In  our 
opinion,  it  is  of  such  a  character  and  alTects 
a  species  of  rights  which  would  authorize  a 
notice  such  as  Is  provided  for  by  publication, 
coupled  with  a  service  thereof  upon  known 
claimants.  The  only  question,  therefore, 
which  we  care  to  discuss  at  all,  is  whether 
the  notice  by  mall  will  satisfy  the  constitu- 
tional requirement  as  to  due  process  of  law. 
In  Massachusetts  it  has  recently  been  held 
that  a  notice  sent  by  mall  as  required  by  law 
Is  sufficient.  We  cannot  do  better  than  adopt 
a  portion  of  the  language  of  the  opinion  of 
that  able  court  in  the  case  referred  to.  In 
delivering  the  opinion  of  the  court  upholding 
an  act  providing  for  the  registration  of  land 
titles,  containing  the  provisions  known  as  the 
"Torrens  System,"  Mr.  Chief  Justice  Holmes 
said:  "As  to  claimants  living  within  the 
state,  and  known,  the  question  seems  to 
come  down  to  whether  we  can  say  that  there 
is  a  constitutional  difference  between  send- 
ing notice  of  a  suit  by  a  messenger  and 
sending  it  by  the  post  office,  besides  pub- 
lishing In  a  newspaper,  recording  In  the  reg- 
istry, and  posting  on  the  land.  It  must  be 
remembered  that  there  is  no  constitutional 
requirement  that  the  summons,  even  in  a 
personal  action,  shall  be  served  by  an  officer, 
or  that  the  copy  served  shall  be  officially  at- 
tested. Apart  from  local  practice.  It  may  be 
served  by  any  Indifferent  person.  It  may 
be  served  on  residents  by  leaving  a  copy  at 
the  last  and  usual  place  of  abode.  When  we 
are  considering  a  proceeding  of  this  kind,  it 
seems  to  us  within  the  power  of  the  legisla- 
ture to  say  that  the  mall,  as  it  is  managed 
in  Massachusetts,  is  a  sufficient  messenger 
to  convey  the  notice,  when  other  means  of 
notifying  the  party,  like  publishing  and  post- 
ing, also  are  required."  Tyler  v.  Judges 
(Mass.)  55  N.  E.  812.  See,  also.  Town  of 
Hinckley  v.  Kettle  River  R.  Co.,  70  Minn. 
105,  72  N.  W.  835.  Now,  our  statute  requires 
the  notice  to  be  sent  by  registered  mall,  thus 
Insuring  more  certainly  Its  reaching  the  prop- 
er party,  and  as  well.  In  most  Instances,  se- 
curing personal  delivery,  and  In  all  cases  the 
return  of  a  card  indicating  its  receipt  We 
can  perceive  no  reasonable  objection  to  that 
manner  of  sending  notice  to  known  claim- 
ants in  the  character  of  proceeding  we  are 
considering,— at  least,  where  publication  Is 
also  required. 

Agreeably  to  the  custom  established  In  the 
consideration  of   reserved  questions,   we  do 


not  think  it  necessary  to  answer  the  sixth 
question,  which  asks  whether  the  answer  is 
sufficient  to  constitute  a  defense  to  the  suit 
of  plalntltr.  That  must  be  decided  by  the 
district  court,  upon  the  principles  herein  laid 
down,  so  far  as  It  is  affected  by  the  other 
reserved  questions.  We  believe  It  to  be  un- 
necessary to  attempt  to  return  a  categorical 
and  specific  answer  to  each  of  the  reserved 
questions.  We  apprehend  that  our  views 
concerning  them  have  been  set  forth  in  the 
course  of  the  opinion  with  sufficient  distinct- 
ness, and  that  nothing  further  Is  required  to 
indicate  our  decision  upon  the  questions,  and 
the  reasons  therefor. 

CORN  and  KNIGHT,  JJ.,  concur. 


NIPPEBT  et  al.  v.  WARNEKE  et  al. 

(S.  F.  2,042.) 

(Supreme  Court  of  California.    June  1,  1000.) 

In  bank.  For  majority  opinion,  see  61 
Pac.  96. 

BEATTY,  C.  J.  I  dissMit  from  the  order 
denying  a  rehearing  in  this  case  because  a 
question  presented  *l)y  the  record  and  argued 
by  counsel,  and  wWch,  in  my  opinion,  is  of 
controlling  importance,  is  left  undecided. 
The  foundation  wall  which  is  held  to  have 
been  a  party  wall  was  entirely  concealed  from 
ordinary  observation.  The  original  owner  of 
tlie  lot  and  builder  of  both  houses  made  the 
first  sale  to  the  grantor  of  plaintiff,  and  aft- 
em-ards  sold  the  other  house  to  the  grantor 
of  defendant.  As  between  the  plaintiff  and 
the  original  owner,  I  should  have  no  hesita- 
tion in  holding  that  she  could  claim  a  grant 
by  implication  of  an  easement  in  the  remain- 
ing lot  of  a  party  wall.  But  I  should  very  se- 
riously doub;.  whether  the  original  owner 
could,  under  the  circumstances,  assert  a  sim- 
ilar easement  against  her.  The  question 
here,  however,  is  whether  she  can  claim,  as 
against  a  subsequent  grantee  of  the  original 
owner,  an  easement  in  tlie  adjoining  lot 
which  she  could  have  asserted  against  her 
grantor.  There  was  nothing  to  advise  the 
subsequent  grantee  of  the  Wameke  lot  that 
it  was  bound  by  any  servitude  to  the  owner 
of  plaintiffs  lot.  The  wall  was  invisible,  and 
no  mention  of  an  easement  was  contained  In 
the  recorded  deed.  As  against  a  grant  by 
Implleatlon  of  Uie  easement  In  question  by 
the  previous  grant  of  plaintiff's  lot,  did  not 
the  want  of  notice  or  means  of  knowledge 
of  the  existence  of  a  common  foundation  wall 
liave  the  snine  cflfect  as  the  failure  to  record 
a  grant  in  case  of  a  subsequent  grant  of  the 
same  premises  to  a  bona  fide  purchaser  for 
value?  Upon  this  question  I  find  that  there 
is  at  least  a  serious  conflict  of  authority,  and, 
since  It  Is  vital  to  the  case,  I  think  it  should 
be  decided. 
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SCAXLAX  V.  SAN  PRA^-CISCO  &  S.  J.  V. 

RY.  CO.     (Sac.  3t)3.) 

(.Supreme  Court  of  California.    May  14,  1900.) 

RAILIiOADS— CONSTRUCTION  OP  EMBANKMENT 
—iiiiASUREMENT— EVIDENCE— NEW   TRIAL. 

1.  In  an  action  to  recover  the  contract  price 
for  the  construction  of  a  railway  embanliraent, 
the  court  accepted  the  measurements  of  the 
cubic  contents  testified  to  by  an  engineer  called 
by  plaintiff,  who  made  his  measurements  three 
months  after  the  completion  of  the  embank- 
ment, and  when  it  was  well  settled.  The  meth- 
od of  measurement  used  by  such  enj^ineer  was 
not  according  to  the  formula  insisted  on  by  de- 
fendant, bat  it  was  shown  to  be  sufficiently  ac- 
curate for  practical  purposes,  and  was  admit- 
ted by  defendant  to  be  used  by  some  engineers 
under  a  claim  that  the  difference  between  such 
method  and  that  contended  for  by  defendant 
was  not  sufficient  to  pay  for  making  the  extra 
calculation.  Held,  that  the  court  was  justified 
in  accepting  the  computations  of  such  engineer. 

2.  The  field  notes  of  a  survey  are  not  admissi- 
ble in  evidence  where  there  is  no  competent 
evidence  of  their  correctness,  and  the  surveyor 
who  made  them  is  not  present  to  testify  to 
«ich  fact. 

3.  Where  defendant  is  advised  before  trial 
of  the  materiality  of  the  testimony  of  a  wit- 
ness, but  goes  to  trial  without  him  because  his 
location  ts  unknown,  and  neglects  to  move  for 
a  continuance  on  such  ground,  he  is  not  enti- 
tled to  a  new  trial  on  discovering  the  witness, 
on  the  ground  of  newly-discovered  evidence. 

In  bank.  Appeal  from  superior  court,  San 
Joaquin  county. 

Action  by  A.  V.  Scanlan  against  the  San 
Francisco  &  San  Joaquin  Valley  Railway 
Ciompany  for  a  balance  due  for  the  constrac- 
tion  of  an  embankment.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

B.  F.  Preston  and  Woods  &  Levlnsky,  for 
appellant    Frank  H.  Gould,  for  respondent. 

PER  CURIAM.  This  Is  an  action  brought 
■by  a  contractor  for  the  construction  of  a  rail- 
way embankment  to  recover  the  contract  price 
for  the  alleged  cubic  contents  of  the  embank- 
ment The  defendant  had  paid  to  the  plaintiff 
"What  it  claimed  to  be  the  whole  amount  earn- 
•ed,  except  about  $20,  which  it  brought  Into 
court.  The  plaintiff  had  Judgment  for  the 
balance  claimed  by  him,  and  the  defendant 
appeals. 

The  contract  among  other  things,  contain- 
ed the  following  provisions:  "On  embank- 
ments a  percentage  for  shrinkage  must  be 
added  to  the  fill,  and  said  percentage  will  be 
specified  and  marked  out  by  the  engineer  [of 
the  company],  but  will  In  no  case  exceed  ten 
per  cent  of  height  of  bank."  "Material  will 
be  measured  in  embankment,  but  no  measure- 
ment will  be  made  of  the  material  added  for 
shrinkage,  nor  payment  made  for  same." 

It  Is  conceded  by  appellant  that  there  is 
no  conflict  by  testimony,  but  it  la  Insisted  that 
the  evidence  does  not  sustain  the  findings  of 
the  court.  Plaintiff  called  as  a  witness  an 
engineer  of  the  name  of  Compton,  whose 
qualifications  as  an  expert  were  not  question- 
ed. He  made  measurements  of  the  embank- 
ment three  months  after  Its  completion,  and 
when,  as  be  testified,  It  was  well  settled.    He 


found  tke  cubical  contents  to  be  63,11S  yards. 
This  was  the  amount  in  gross,  making  no  de- 
duction for  material  added  for  shrinkage. 
The  witness  Gorlinsky,  a  civil  engineer,  call- 
ed for  the  defendant  testified  that  he  placed 
the  grade  stakes  to  show  the  contractors  bow 
high  to  build  tlie  bank,  and  in  setting  the 
grade  stakes  allowed  5  per  cent  on  the  fill  for 
shrinkage.  "That  Is,  I  made  the  grade  6  per 
cent  higher  than  what  It  was  established  at 
allowing  for  settlement  and  that  earth  was 
put  In."  The  court  accepted  the  measurement 
of  the  cubical  contents  testified  to  by  Comp- 
ton, and,  deducting  from  the  53,113  cubic 
yards  6  per  cent  for  shrinkage  and  settle- 
ment found  tliat  plaintiff  was  entitled  to 
payment  for  50,591  cubic  yards,  an  error  of 
8  yards  from  the  true  calculation,  which 
would  be  50,583  cubic  yards. 

The  prhiclpal  attack  made  upon  the  finding 
Is  that  the  evidence  of  Compton  was  not  suffi- 
cient as  a  basis  for  estimating  the  amoimt 
of  material  In  the  embankment  and  It  Is  In- 
sisted that  the  prlsmoldal  formula  is  the  only 
one  which  will  give  accurate  results  In  the 
measurement  of  embankments  such  as  this. 
Plaintiff's  witness,  measuring,  as  he  did,  after 
the  embankment  had  been  constructed,  did 
not  know  the  original  condition  of  the  ground, 
and  did  not  employ  this  formula;  but  he  testi- 
fied that  the  method  which  he  employed  was 
sufficiently  accurate  for  practical  purposes, 
and  testified  that  it  would  be  a  false  refine- 
ment to  employ  the  prismoidal  formula.  He 
described  the  method  which  he  actually  used, 
and  testified  to  Its  correctness,  and  to  the  cor- 
rectness of  the  result  reached  thereby.  In 
addition  to  this,  appellant's  counsel  conceded 
that  the  method  which  Mr.  Compton  employ- 
ed was  "ordinary,  and  not  unprofessional," 
Insisting  merely  that  there  was  a  closer  and 
more  accurate  method;  while  Mr.  Storey,  the 
chief  engineer  of  defendant  testified  that  the 
method  employed  by  Compton  was  known  as 
the  "approximate"  method;  "it  was  used  by 
some  engineers  under  a  claim  that  the  differ- 
ence between  the  correct  way  of  doing  It  and 
this  way  is  not  sufficient  to  involve  enough 
to  pay  for  making  the  extra  calculation."  In 
view  of  this  evidence,  we  think  the  court  was 
Justified  in  accepting  the  computations  of 
plaintiff's  engineer.  Nor  can  appellant  Justly 
insist  that  the  finding  of  uie  court  fixing  the 
amount  of  earth  placed  in  the  embankment  at 
50,591  cubic  yards  was  unwarranted.  As  has 
been  said,  the  court  deducted  5  per  cent,  from 
Oompton's  estimate  for  settlement  and  shrink- 
age, notwithstanding  the  fact  that  there  was 
abundant  testimony  showing  that  at  the  time 
Compton  made  his  measurements  the  work 
was  well  settled,  and  there  is  no  question  In 
the  case  but  that  the  embankment  was  con- 
structed in  a  workmanlike  manner,  and  ac- 
cepted by  defendant's  engineers. 

Appellant  also  insists  tliat  the  court  erred 
In  rejecting  the  offered  evidence  of  the  field 
notes  made  by  a  surveyor  of  defendant.  The 
engineer  who  made  them  was  not  present  ut 
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tLe  trial  to  testify  to  their  correctness.  Tbere 
was  no  competent  evidence  of  their  correct- 
aees  giyen,  and  it  was  not  error  to  exclude 
them. 

Additionally,  appellant  Insists  that  the 
court  erred  In  refusing  It  a  new  trial  upon  its 
affidarlts  of  newly-discovered  eridence.  Don- 
aldson, who  made  the  snrrey  and  field  notes 
in  question,  had  left  defendant's  employ,  and 
bis  whereabouts  had  been  discovered  too  late 
to  produce  him  at  the  hearing  of  the  case.  ▲ 
new  trial  was  sought,  and  Donaldson's  testi- 
mony was  urged  as  the  newly-discovered  evi- 
dence, but  It  appears  from  the  affidavits  that 
this  evidence  was  In  no  sense  newly  discov- 
ered. Defendant's  engineers  had  knowledge 
til  rough  their  attorney  of  the  materiality  of 
Donaldson's  testimony  before  the  trial,  and 
took  certain  steps  to  find  him  and  procure  his 
attendance.  At  the  time  of  the  trial  they  had 
not  discovered  him.  Knowing  of  the  impor- 
tance of  uis  testimony,  defendant  should  have 
moved  for  a  continuance,  and,  failing  to  do 
so.  it  most  be  held  that  It  entered  upon  the 
trial  at  its  peril.  Berry  v.  Metzler,  7  CaL  418. 
The  Judgment  and  order  appealed  trom  are 
'hcrefore  affirmed. 


028  Cal.  663) 

11E3ADT  T.  McDonald,  (l.  a.  eos.) 

(Supreme  Coort  of  California.    May  31,  1900.) 

UHITATION  OF  ACTIONS— ACCOUNT  STATED- 
FINDINGS— RBVEKSIBLB  ERROR. 

1.  Where  a  stated  account,  apparently  barred 
by  limitation.  Is  not  intended  as  a  sepitrate 
cause  of  action,  but  as  a  part  of  a  subsequent 
stated  account,  not  barrod,  which  is  made  the 
basis  of  the  action,  the  first  account  is  not  af- 
fected by  limitation,  where  it  was  not  barred 
when  included  in  the  subsequent  account. 

2.  The  court's  failure  to  find  on  a  plea  of  lim- 
itation is  not  reversible  error,  where  it  finds 
facts  showing  that  the  action  was  not  barred. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  San  Luis  Obispo 
county. 

Action  by  P.  F.  Ready  against  John  Mc- 
Donald on  a  stated  account,  and  for  labor  per- 
formed. From  a  Judgment  for  plaintiflt,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Graves  &  Graves,  for  appellant  W.  H. 
Spencer,  for  respondent 

COOPER.  O.  Appeal  from  judgment  and 
order  denying  new  trial.  The  appellant  nrges 
two  assignments  of  error:  (1)  That  the  court 
should  have  sustained  the  demurrer  to  the 
first  cause  of  action  set  forth  in  the  complaint; 
and  (2)  that  the  court  failed  to  find  on  the 
plea  of  the  statute  of  Ihnltatlons.  The  com- 
plaint contains  what  purport  to  be  three 
causes  of  action:  First,  a  balance  due  upon 
a  stated  account  of  May  2,  1895,  for  the  sum 
of  $237.15;  second,  a  balance  due  upon  a 
stated  account  of  January  2.  1887.  for  the 
sum  of  $326.25:  third,  for  $26.27  for  labor 
performed  by  plaintiff  for  defendant  between 
January  2,  and  September  1,  1897.     If  the 


first  alleged  cause  of  action  were  standing 
alone,  it  would  appear  upon  its  face  to  be 
barred  by  the  statute  of  ilmitatlons,  and  the 
demurrer  should  have  been  sustained;  but  it 
was  not  intended  by  the  pleader  to  be  a  causa 
of  action,  but  a  statement  trtiowlng  that  the 
stated  account  of  May  2,  1895,  was  carried 
into,  and  became  an  Item  In,  the  stated  ac- 
count of  January  2.  1897.  This  Is  apparent 
by  the  way  In  which  it  is  pleaded,  and  by  the 
prayer  of  the  complaint  which  Is  for  the 
amount  of  the  second  and  third  causes  of  ac- 
tion. $352.78.  The  Judgment  was  only  tx 
the  amount  named  in  the  last  two  causes  oC 
actloiL  The  pleading  is  not  a  model,  but 
when  liberally  viewed,  with  the  intent  to  ar- 
rive at  the  Intention  of  the  pleader,  it  stated 
only  two  causes  of  action,  and  the  demurrer 
was  properly  overruled.  The  Item  of  $237.15 
in  the  first  account  was  not  barred  by  the 
statute  on  January  2,  1897,  and  therefor* 
properly  became  a  part  of  the  second  account 
stated.  The  amount  being  due  on  the  last- 
named  date,  and  not  barred  by  the  statute, 
could  be  Included  in  the  last  account  stated. 
In  precisely  the  same  manner  as  any  other 
Indebtedness.  As  said  by  Chief  Justice  North 
in  an  early  case  (Farrington  v.  Lee.  1  Mod. 
270):  "If,  after  an  account  stated,  upon  & 
balance  of  it  a  sum  appear  due  to  dther  of 
the  parties,  which  sum  Is  not  paid,  but  is  aft- 
erwards thrown  into  a  new  account  it  is  now 
slipped  out  of  the  statute  again."  See  An- 
zerals  v.  Naglee,  74  CaL  CS,  15  Pac.  871;  Ang. 
Llm.  i  151. 

The  court  did  not  find  in  direct  language 
tliat  the  action  was  not  barred  by  the  statute, 
hut  It  found  facts  which  show  that  it  was 
not  so  barred.  It  found  that  on  January  1, 
1897,  there  was  an  accoimt  stated.  In  which 
was  included  the  amount  due  in  the  account 
stated  May  2,  1895.  It  was  not  necessary 
that  the  facts  as  found  should  be  In  any  par- 
ticular form,  or  follow  the  pleadings.  If  the 
truth  or  falsity  of  each  material  allegation  In 
issue  can  be  demonstrated  from  the  flndlngs, 
the  law  Is  complied  with.  Clary  v.  Hazlitt 
67  CaL  289,  7  Pac.  701;  Water  Co.  v.  Rich- 
ardson, 72  Cal.  601.  14  Pac.  879.  We  adviae 
that  the  Judgment  and  order  be  affirmed. 

We  concur:    GRAT.  0.;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  ia 
the  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


(128  Cal.  661) 
SEPULVEDA  V.  SEPULVEDA  et  aL 
(L.  A.  610.)* 
(Supreme  Conrt  of  California.    May  81,  1900.) 

DISMISSAL   AND   NONS 17IT— StnTFICISNCT    Of 
BV1DE.NCB. 

A  nonsnit  in  an  action  for  recovenr  ot 
realty  conveyed  by  deed  alleged  to  liave  been 
obtained  by  fraud  and  undue  influence  Is  prop- 
erly granted  where  plaintiff  fails  to  show  any 
fraud  or  undo*  influenos  eonnected  witk  its  VL- 
•cation. 


*B«b«arinc  denied  July  t  uoa 
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Oommisslonen*  decision.  Department  1. 
Appeal  from  superior  conrt,  Los  Angeles 
county. 

Action  by  Alejandro  F.  Sepulveda  against 
Maria  de  Jesus  Alvarado  de  Sepulveda  and 
others  to  recover  an  Interest  In  realty  alleged 
to  have  been  purchased  Tvlth  the  proceeds  o( 
his  father's  estate.  From  a  Judgment  on  mo- 
tion for  nonsuit,  plaintiff  appeals.    Afl9rmed. 

Smith,  McKutt  &  Hannon,  for  appellant 
B.  A.  Barclay,  for  respondent 

COOPER,  0.  At  the  close  of  plaintiff's 
testimony  the  court,  on  motion  of  defendants, 
granted  a  nonsuit  and  Judgment  was  accord- 
ingly entered.  This  appeal  Is  from  the  Judg- 
ment. 

The  plaintiff  Is  the  son  of  defendant  Maria 
de  Jesus  Alvarado  de  Sepulveda  and  of  Juan 
Maria  Sepulveda,  her  deceased  husband,  and 
Is  a  brother  of  the  other  defendants.  The  fa- 
ther of  plaintiff,  Juan  Maria,  died  prior  to 
1872,  leaving  an  interest  in  certain  real  estate 
In  the  name  of  his  brother  Jose  del  Carmen 
de  Sepulveda.  Bariy  in  1872  the  real  estate 
was  sold  by  Jose  del  Carmen,  and  the  portion 
of  the  proceeds  of  the  sale  due  to  the  widow 
and  children  of  Juan  Maria,  deceased  (the 
parties  to  this  suit),  was  $8,000.  After  Jose 
del  Carmen  de  Sepulveda  sold  the  property, 
he  desired  to  leave  the  state  for  a  time,  and 
he  called  defendant  Maria,  the  widow  of  his 
deceased  brother,  and  said  to  her,  "Sister,  I 
am  going  to  Sonora,  and  I  want  to  leave  you 
this  eight  thousand  dollars  so  you  will  take 
care  of  my  brother's  little  children."  The 
money  was  paid  to  said  Maria,  or  her  agent, 
and  Jose  said:  "Now  my  sister-in-law  is 
safe.  I  go  away,  and  she  have  enough  mon- 
ey to  support  the  little  ones."  This  money 
so  left  to  Maria,  the  widow  of  Juan,  has  been 
from  time  to  time  invested,  and  the  real  es- 
tate and  property  described  in  the  complaint 
has  been  purchased  with  the  said  $8,000  and 
Its  Income.  The  said  Maria  raised  and  cared 
for  her  children,  including  this  plaintiff,  and 
also  made  such  frugal  use  of  the  money  as 
to  preserve  the  original  capital  and  increase 
it  In  investments.  It  seems  that  some  ques- 
tion bad  been  raised  about  the  title  or  right 
of  defendant  Maria  to  the  proceeds  of  the 
$8,000  and  to  the  title  to  the  property  pur- 
chased with  it  Accordingly,  In  August,  1887, 
this  plaintiff  and  all  the  other  defendants,  ex- 
cept Maria,  Joined  In  a  deed  to  their  mother, 
Maria,  of  all  the  estate  and  property  of  every 
kind  and  all  claim  to  the  estate  of  their  de- 
ceased father,  Joan  Maria  de  Sepulveda.  It 
)g  alleged  in  the  complaint  that  plaintiff  Join- 
ed  in  the  «cecuti<m  of  this  deed,  but  it  was 
obtained  wlthont  consideration,  and  by  means 
of  fraud  and  undue  Influence. 

We  tbink  the  motion  for  nonsuit  was  prop- 
erly granted.  The  evidence  offered  by  plain- 
tiff does  not  even  tend  to  show  any  fraud  or 
undue  influence  connected  with  the  execution 
of  the  deed.  Francisco,  the  brother  of  plain- 
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tiff,  testified  that  in  1883  or  1884  the  plaintiff 
agreed  to  and  did  make  a  deed  of  bis  interest 
in  the  property  for  $150;  that  witness  paid 
him  the  money,  procured  the  deed,  and  gave 
It  to  their  mother,  Maria.  In  regard  to  the 
deed  of  August,  1897,  the  witness  was  asked: 
"Q.  What  representations.  If  any,  or  what  in- 
fluence did  your  mother  use  or  exercise  to  in- 
duce you  to  make  the  deed  of  1887?  A. 
None.  We  all  agreed  to  give  mother  this  deed 
to  all  this  property."  The  burden  was  upon 
plaintiff  to  prove  undue  Influence  or  fraud. 
Instead  of  proving  it  he  proved  that  there 
was  none.  He  did  not  even  testify  In  his 
own  behalf.  The  plaintiff,  in  order  to  avoid 
the  statute  of  limitations,  alleged  discovery 
of  the  fraud  and  undue  Influence  within  two 
years.  The  evidence  shows  that  plaintiff 
knew  all  the  facts  he  ever  knew  in  1887, 
some  10  years  before  the  suit  commenced. 
The  Judgment  should  be  affirmed. 

We  concur:    HAYNBS,  O.;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  affirm- 
ed. 


Ul  Cal.  132 

McCLAIN  V.  HUTTON  et  al.    (Sac.  712.) 

CONTINENTAL  BUILDING  &  LOAN  ASS'N 

V.  SAME. 

(Supreme  Court  of  California.    May  10,  1900.) 

MBCHANICS-  LIENS— NOTICE  —  SUFPICIBNCT  — 
PARTNERSHIP  CLAIM  ON  INDIVIDUAL  CON- 
TRACT—CONTRACT WITH  STATUTORY  AOENT 
—LIABILITY     OP     OWNER— HORTaAOES-PRI- 

ORITY  OF  LIENS. 

1.  Where  two  actions  for  the  foreclosure  of 
mortgages  covering  in  part  the  same  real  es- 
tate are  tried  together,  and  cross  complaints 
for  the  foreclosure  of  building  liens  in  respect 
to  property  common  to  both  mortgages  are  filed 
in  each  of  the  actions,  and  separate  judgments 
are  rendered  in  each  case,  the  judgment  fore- 
closing the  senior  mortgage  should  be  confin- 
ed to  an  order  of  sale  under  the  mortgage 
aloue,  with  directions  to  pay  the  surplus,  if 
any,  into  court,  to  abide  the  result  of  the  other 
action. 

2.  Where  the  evidence  shows  that  an  unspeci- 
fied and  undeterminable  portion  of  the  materi- 
als mentioned  in  a  notice  for  a  building  lien 
were  furnished  for  property  other  than  that 
against  which  the  notice  is  filed,  the  claimant 
is  not  entitled  to  a  lien  tor  any  part  of  the  ma- 
terials furnished. 

8.  A  notice  for  a  building  lien,  alleging  that 
it  was  agreed  that  a  specified  portion  of  the 
materials  for  which  a  hen  is  claimed  were  to 
be  paid  for  in  GO  days,  will  not  entitle  the 
claimant  to  a  lien,  where  It  appears  on  the  tri- 
al that  DO  specific  agreement  as  to  time  of 
payment  was  made. 

4.  A  partnership  cannot  claim  a  building  lien 
for  materials  furnished  under  contract  with  an 
individual  member  of  the  firm,  nor  can  such 
member  indirectly  claim  a  lien  as  a  member  of 
the  firm. 

5.  Where,  in  an  action  for  the  foreclosure  of  a 
building  lien,  the  court  finds  that  one  W.  was  the 
agent  of  the  owner  of  the  building,  and  author- 
ized to  employ  labor  and  purchase  materials,  but 
the  complaint  alleges  that  the  building  was  erect- 
ed under  the  contract  of  W.,  and  that  the  work 
was  done  and  materials  furnished  for  him  as 


Digitized  by 


Google 


•274 


61  PACIFIC  REPORTBB. 


(Cat 


contractor,  the  finding  of  the  court  will  be  con- 
strued as  meaning  that  the  contract  for  labor 
and  materials  was  made  by  the  owner  through 
W.,  acting  as  statutory  agent  only,  and  there- 
fore was  insufficient  to  support  a  personal  judg- 
ment against  the  owner  under  Code  Civ.  Proc. 
S  1183,  giving  those  who  furnish  labor  or  ma- 
terial in  the  construction  of  a  building  for  the 
owner  or  his  agent  a  lien  thereon,  and  provid- 
ing that  every  contractor,  subcontractor,  build- 
er, or  other  person  having  charge  of  the  con- 
struction, alteration,  or  repair  of  any  building 
shall  be  held  to  be  the  agent  of  the  owner  for 
the  purposes  of  the  chapter  in  relation  to  me- 
chanics' liens. 

6.  Under  Code  Civ.  Proc.  §  1186,  providing 
that  building  liens  are  preferred  to  liens  "which 
may  have  attached  subsequent  to  the  time 
when  the  building,  improvement,  or  structure 
was  commenced,  work  done,  or  materials  were 
commenced  to  be  furnished,"  the  lien  of  a  mort- 
gage recorded  before  the  twmmencement  of 
labor  or  the  furnishing  of  materials  for  a  build- 
ing is  senior  to  the  building  liens  for  such  labor 
and  materials. 

Commlssicmers*  decision.  Department  2. 
Appeal  from  superior  court,  Solano  county. 

Actions  by  Mary  B.  McGlain  against  Char- 
lotte A.  Hutton  and  others  and  by  the  Con- 
tinental Building  &  Loan  Association  against 
same  defendants  for  the  foreclosure  of  cer- 
tain mortgages.  From  a  judgment  for  plain- 
tiff in  each  action,  defendants  appeal.  Re- 
versed. 

Jordan  &  Coghlan,  for  appellants  R.  Bar- 
car  and  others.  M.  B.  Harrison  and  John  M. 
Gregory,  for  respondent  McClain.  R.  Bar- 
car,  for  respondent  Continental  Building  & 
Loan  Ass'n. 


SMITH,  C.  Appeals  from  two  judgments 
for  foreclosure  of  mortgages  and  building 
liens  on  lands  of  the  defendant  Mrs.  Hutton. 
In  the  Junior  mortgage  the  mortgaged  land  is 
a  triangular  tract  in  Vacavllle,  bounded  by 
three  streets,  and  known  as  "Block  17";  In 
the  older  mortgage,  a  lot  25  by  50  feet, 
known  as  "Lot  No.  1,"  and  forming  a  part 
of  the  larger  lot  above  described.  This  lot 
was  purchased  from  the  plaintiff  McCIain  by 
the  defendant  Hutton  August  15,  1897,  and  a 
mortgage  given  on  It  to  secure  the  purchase 
money.  This  Is  one  of  the  mortgages  sued 
on.  The  other  was  executed  by  Mrs.  Hutton 
to  the  plaintiff  the  building  and  loan  asso- 
ciation September  15,  1897.  In  the  McClain 
case  the  judgment  was  for  the  sale  of  the 
mortgaged  premises,  and  the  payment,  out 
of  the  proceeds,  first  of  the  mortgage,  and 
then  of  various  building  liens  In  a  speciSed 
order,  and  for  the  docketing  of  a  personal 
judgment  against  Mrs.  Hutton  for  any  defi- 
ciency either  on  account  of  the  mortgage  or 
Hens.  The  building  and  loan  association  was 
a  party  to  this  suit,  but  does  not  answer; 
nor  Is  it  named  In  the  judgment  In  the 
building  and  loan  association  ease— to  which 
Mrs.  McClain  wos  not  a  party— the  judgment 
was  for  the  sale  of  the  mortgaged  premises, 
and  the  payment  out  of  the  proceeds,  first,  of 
the  same  building  liens  (with  three  others), 
and  afterwards  of  the  mortgage,  and  for  a 


similar  deficiency  judgment  against  Bin.  But- 
ton. The  cases  were  tried  together,  and  by 
stipulation  separate  judgments  were  ren- 
dered. This  has  resulted  in  a  confused  and 
voluminous  record,  and  in  several  errors. 
The  vartous  cross  complaints  of  the  Uen 
claimants  are  the  same  In  both  cases,  except 
that  there  are  three  In  the  case  of  the  build- 
ing and  loan  association  that  do  not  appear 
In  the  McClain  case;  and  there  are  thus  two 
judgments  against  Mrs.  McClain  for  each 
Uen.  The  judgment  rolls  in  the  two  cases- 
each  constituting  about  a  third  of  the  record 
—are  almost  identical,  differing  only  with  re- 
gard to  the  mortgage  liens;  and  to  the  same 
extent,  the  same  questions  are  presented  by 
the  two  records,  and  In  a  similar  form.  It 
will  be  sufficient,  therefore,— with  regard  to 
the  questions  relating  to  the  Uens,— to  con- 
fine our  attention  to  one  of  the  records;  and 
to  this  end  one  of  the  cases  may  be  con- 
veniently disposed  of  before  entering  upon 
those  questions.  In  the  McClain  case  the 
judgment  provides  for  the  sale,  in  satisfac- 
tion of  the  building  Uens,  of  the  mortgaged 
premises,— constituting  only  a  part  of  the 
lands  covered  by  the  Uens.  This  was  error. 
Steam  MiUs  Co.  v.  Kremer,  »i  CaL  206,  29 
Pac.  633.  And,  as  all  the  questions  relating 
to  the  liens  are  luTolved  in  the  other  suit,  the 
judgment  should  be  modified  as  hereinafter 
indicated  so  as  to  confine  it  to  the  foreclo- 
sure of  the  mortgage,  and  to  securing  any 
surplus  that  may  result  from  the  sale  for  the 
benefit  of  the  other  llenholders.  The  several 
questions  Involved  In  the  appeal  from  the 
judgment  in  the  case  of  the  buUdlng  and  loan 
society  relate— First,  to  the  validity  of  the 
several  liens;  second,  to  the  validity  of  the 
personal  judgment  against  Mrs.  Hutton;  and, 
third,  to  the  relative  priority  of  the  building 
liens  and  the  lien  of  the  mortgage.  The  pre- 
liminary iMint  Is  also  made  that,  for  want  of 
proper  specifications,  the  evidence  cannot  be 
reviewed.  But,  according  to  the  view  we 
take  of  the  case,  it  will  be  unnecessary  to 
look  beyond  the  judgment  roll,  and  the  objec- 
tion, therefore,  need  not  be  considered.  The 
other  questions  wlU  be  considered  in  the  <»> 
der  stated. 

1.  As  we  are  of  opinion  that  the  case 
should  be  reversed  on  other  grounds,  we  will 
not  examine  the  sufficiency  of  the  evidence 
to  sustain  the  findings  as  to  the  several 
building  liens,  but  wiU  confine  our  attention 
to  the  objections  made  to  their  introduction 
in  evidence,  which  were  overruled,  and  excep- 
tions taken.  The  claim  of  Waggoner  Bros. 
Is  objected  to  on  the  grounds:  First,  that 
the  claimants  are  not  entitled  to  any  lien 
under  the  statute;  second,  that  the  notice 
falls  to  truthfully  state  the  terms  of  the 
contract;  •  *  •  fourth,  that  the  evidence 
shows  that  a  portion  of  the  goods  were  used 
In  and  upon  property  not  involved  In  the  suit, 
and  that  these  cannot  be  segregated  from 
the  general  aggregate.  The.se  objections  ap- 
pear to  be  well  taken.    With  regard  to  the 
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fourth,  It  appean  from  Waggoner's  own  tes- 
timony that  an  nnspeclfled  and  nndetermin- 
able  portion  of  the  materials  were  furnished 
to  Mrs.  Hutton  for  property  other  than  the 
property  in  question,  and  used  thereon. 
With  regard  to  the  second  objection,  there  is 
a  variance  as  to  the  terms  of  the  contract 
between  the  evidence,  the  notice  of  lien,  and 
the  finding.  Waggoner  himself  testifies  that 
there  was  no  specific  agreement  as  to  the 
time  of  payment.  The  notice  says  It  was 
agreed  that  a  specified  portion  of  the  mate- 
rials were  to  be  paid  for  In  00  days;  the 
finding,  that  all  of  them  were  to  be  paid  for 
in  that  time.  With  regard  to  the  first  point, 
it  appears  that  the  firm  of  Waggoner  Bros, 
consisted  of  George  B.  Waggoner  (the  con- 
tractor) and  his  brother.  But  by  the  provi- 
sions of  the  statute  the  contract  is  void,  and 
the  contractor  Is  not  entitled  to  a  lien;  nor 
can  be  Indirectly  assert  a  claim  of  lien  as  a 
member  of  the  firm  of  Waggoner  Bros.  In- 
deed, It  appears  fairly  from  the  evidence  that 
the  materials  were  furnished  by  him  as  con- 
tractor. His  claim  must,  therefore,  be  dis- 
allowed, at  least  as  It  appears  in  the  present 
record.  The  objections  to  the  other  claims 
(omitting  those  that  rdate  to  the  su£9ciency 
of  the  evidence  to  support  the  findings)  are  to 
the  ^ect,  in  each  case,  that  the  notice  of 
lien  falls  to  state  truthfully  the  name  of  the 
person  to  whom  the  materials  were  famish- 
ed, or  by  whom  the  claimant  was  employed, 
or  the  terms,  time  given,  or  conditions  of  the 
contract.  But,  as  we  are  of  the  opinion  that 
the  case  should  be  retried,  and  in  connection 
with  the  evidence  there  are  other  points  to 
be  considered,  we  do  not  deem  It  advisable 
to  pass  upon  these  objections. 

2.  The  ground  of  the  personal  Judgment 
against  Mrs.  Hutton  Is  the  finding  that  Wag- 
goner was  her  agent  "In  and  for  the  construc- 
tion of  the  building,"  and,  as  such,  author- 
ised for  her  to  employ  all  the  necessary 
labor,  and  to  purchase  materials  and  agree  up- 
on terms,  etc.,  and  that  as  such  agent  he  em- 
ployed labor  and  purchased  materials,  agree- 
ing upon  the  price  and  other  terms,  etc.  It 
Is  not  expressly  said  that  all  the  labor  was 
onployed  and  materials  purchased  by  Wag- 
goner as  agent;  but  In  this  and  other  parts  of 
the  findings  this  Is  plainly  implied,  and,  up- 
on referring  to  the  evidence  set  out  In  the  bill 
of  exceptions,  becomes  clearly  apparent  Un- 
less the  findings  are  thus  construed,  they  will 
fall  to  find  <m  this  material  point,  and  will 
thus  be  too  Indefinite  to  sustain  the  Judg- 
ment. There  are  also  findings  with  reference 
to  each  and  all  of  the  liens  that  the  labor 
was  i)erformed  or  materials  furnished  "at  the 
special  Instance  and  request"  of  Mrs.  Hut- 
ton, and  that  she  "then  and  there  undertook 
and  agreed  to  pay  for  the  same."  In  some 
cases  It  appears,  either  In  the  findings  or 
pleadings,  that  the  employment  was  through 
Waggoner  as  agent;  but  In  general  It  is  not 
said  whether  the  party  was  employed  by  her 
personally,  or  by  Waggoner  as  her  agent 


But  from  the  fact  that  It  Is  explicitly  found 
In  each  case  that  Waggoner  was  her  agent 
for  all  purposes  relating  to  the  building,  It  is 
to  be  Inferred  that  the  latter  was  Intended, 
and  this  Is  rendered  certain  by  reference  to 
the  evidence  In  the  bill  of  exceptions.  Nor 
does  it  appear  from  any  of  these  finddn^ 
whether  Waggoner  acted  as  a  conventional, 
or  merely  as  a  statutory,  agent;  and  the  find- 
ings will  tie  equally  true  whichever  of  these 
two  constructions  be  placed  upon  them.  But 
Ln  five  of  the  cross  complaints— namely,  those 
of  Chandler,  of  VaeavlUe  W.  &  L.  Co.,  of 
Holt,  of  Waggoner  Bros.,  and  of  Corlett  Bros, 
—it  is  expressly  alleged  that  the  building  was 
constructed  under  contract  of  Waggemer, 
which  was  void  for  want  of  filing  with  the  re- 
corder; and  that  the  work  was  done  or  ma- 
terials furnished  under  contract  with  Wag- 
goner as  contractor.  With  reference  to  these 
claims,  therefore,  we  must  construe  the  find- 
ing—which  Is  the  same  in  all  the  cases— as 
meaning  simply  that  the  contract  for  labor  or 
materials  was  made  by  Mrs.  Hutton  through 
Waggoner,  acting  as  her  statutory  agent;  for 
otherwise  it  would  conflict  with  these  allega- 
tions of  the  pleadings  and  notices  of  Uen.  So 
the  construction  of  the  language  of  the  court 
in  these  cases  must,  unless  the  contrary  ap- 
pears, be  extended  to  the  same  language  as 
used  with  reference  to  the  other  claims.  "It 
is  a  familiar  principle  of  construction  that  a 
word  (or  words)  repeatedly  used  In  a  statute 
will  be  presumed  to  bear  the  same  meaning 
throughout  the  statute,  unless  there  Is  some- 
thing to  show  that  there  Is  another  meaning 
Intended."  PItte  v.  Shipley,  46  OaL  100; 
End.  Interp.  St  8i  41,  63;  Bish.  Writ  Laws, 
I  05a.  And  the  same  rule  will  apply  to  other 
writings.  "Nor  should  an  Interpretation  be 
admitted.  If  avoidable,  which  will  render  one 
clause  repugnant  to  another,  but  all  should 
stand."  Id.  i  8S2.  The  finding  must,  there- 
fore, be  thus  construed,  or  be  regarded  as  In- 
definite In  falling  to  find  upon  this  material 
point;  and  hence  as  Insufficient  to  support 
the  personal  Judgment  against  Mrs.  Hutton, 
tor  a  contract  made  for  her  by  a  statutory 
ag;ent  could  not  render  her  personally  liable. 
C!ode  Civ.  Proc.  8  1183;  Trading  Co.  v.  Ken- 
dall, 120  Cal.  182,  62  Pac.  301;  McMenomy 
V.  White,  115  CaL  330,  47  Pac.  109;  Kellogg 
V.  Howes,  81  Cal.  170,  22  Pac.  500,  6  L.  R. 
A.  688;  Lumber  Co.  v.  Schmltt.  74  Cal.  eSS, 
16  Pac.  616. 

3.  With  regard  to  the  priority  allowed  to 
the  building  Hens  over  the  mortgage  of  the 
building  and  loan  association.  It  will  be  ob- 
served that  the  date  of  the  record  of  the 
mortgage  was  September  16,  1807,  and  that 
the  building  was  commenced  on  the  21st  day 
of  May.  1807;  from  which  It  was  concluded 
that  the  mortgage  lien  of  the  building  and 
loan  assodation  was  subsequent  and  sut>ordI- 
nate  to  the  building  liens,  without  regard  to 
the  time  when  the  work  was  done,  or  the 
materials  commenced  to  be  furnished.  Code 
Civ.  Proc.  1 1186,    But  lUls,  we  think,  resulte 
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from  a  mlsconstmction  of  the  statute.  The 
provision  Is  that  bulKUng  liens  are  preferred 
to  liens  "which  may  have  attached  subse- 
quent to  the  time  when  the  building,  Improve- 
ment, or  structure  was  commenced,  work 
done,  or  materials  were  commenced  to  be  fur- 
nished," etc.  Under  this  provision  the  cases 
must  be  divided  into  two  categories,  distin- 
guished by  the  existence  or  nonexistence  of  a 
valid  contract.  In  the  former  case  the  prior- 
ity of  the  liens  Is  to  be  determined  by  the 
date  of  the  commencement  of  the  building; 
In  the  latter  by  the  time  the  work  was  done, 
or  the  materials  commenced  to  be  furnish- 
ed. Lumber  Co.  v.  Gottschalk,  81  Cal.  642, 
•>!i  Pac.  800;  Avery  v.  Clark,  87  Cal.  619, 
25  Pac.  019;  Insurance  Co.  v.  Fisher,  106 
Cal.  236,  3©  Pac.  758.  Examined  by  this 
test,  neither  the  allegations  of  the  cross 
complaints  nor  the  findings  (which  follow 
them)  are  sufficient  to  sustain  the  conclu- 
sion of  the  court  that  the  mortgage  of  the 
building  and  loan  association  is  8ubse<iuent 
and  subject  to  the  buildiug  liens.  In  many, 
if  not  In  most,  of  the  cases  It  appears  af- 
firmatively that  the  furnishing  of  the  ma- 
terials commenced  after  the  record  of  the 
mortgage;  in  the  others  it  Is  alleged  that 
the  work  or  furnishing  of  materials  com- 
menced "on  or  about"  some  specified  date, 
or  "between"  specified  dates,— the  last  post- 
dating the  mortgage.  In  none  of  them  does 
It  appear  any  work  was  done  or  materials 
furnished  prior  to  the  record  of  the  mort- 
gage. We  therefore  advise  that  the  Judg- 
ment In  the  case  of  Mary  E.  McCIaln  against 
Charlotte  A.  Button  and  others  be  modified 
by  striking  therefrom  all  the  provisions  as 
to  the  liens  set  up  by  the  cross  complain- 
ants, and  Inserting  in  lieu  thereof  simply  a 
provision  requiring  any  surplus  on  the  sale 
of  the  mortgaged  premises  over  what  may 
be  necessary  to  satisfy  the  Judgment  In  fa- 
vor of  Mrs.  McClaln  to  be  paid  in  court  to 
abide  the  result  In  the  case  of  the  Conti- 
nental Building  &  Loan  Association  against 
Charlotte  A.  Hutton  and  others,  and  that 
the  Judgment  In  the  latter  case  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:    GRAY,  C;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  in  the 
case  of  Mary  E.  McClaiu  against  Charlotte 
A.  Hutton  and  others  is  modified  by  strik- 
ing therefrom  all  the  provisions  as  to  the 
Hens  set  up  by  the  cross  complainants,  and 
inserting  in  lieu  thereof  simply  a  provision 
requiring  any  surplus  on  the  sale  of  the 
mortgaged  premises  over  what  may  be  nec- 
essary to  satisfy  the  Judgment  in  favor  of 
Mrs.  McClaln  to  be  paid  in  court  to  abide 
the  result  in  the  case  of  the  Continental 
Building  &  Loan  Association  against  Char- 
lotte A.  Uuttou  and  others,  and  that  the 
Judgment  In  the  latter  case  l>e  reversed,  and 
the  cause  remanded  for  a  new  trial. 


118  Cat.  Sir 
DARVILLE  v.  MAYHALL  et  al.  (Ia.  A.  619.) 
(Supreme  Court  of  CftUfomia.    May  19,  1900.) 

CONSTABLES— LBVT  ON  PROPBRTY  OF  STRAK- 
OKR— LIABILITY   ON    BOND— JUSTI- 
FICATION—EVIDENCE. 
Where  an  officer,  who  is  sued  upon  his 
bond,  for  an  unlawful  seizure  under  an  execu- 
tion, seeks  to  justify  the  taking  against  cue 
who  is  a  stranger  to  the  writ,  or  to  show  that 
the  transfer  to  plaintiff  was  fraudulent  am* 
void   as  to   the   execution   creditor,    he   must 
prove,  not  only  the  issuing  of  the  execution 
and  a  levy  In  behalf  of  a  creditor,  but  also 
the  rendition  of  a  judgment,  and  that  the  ex- 
ecution was  issued  upon  the  judgment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county. 

Action  by  Elizabeth  B.  BarvlUe  against  O. 
R.  Mayhail  and  others,  upon  a  constable's 
ofilclal  bond,  for  the  value  of  certain  personal 
property.  From  a  Judgment  for  plaintifC,  de- 
fendants appeal.    Affirmed. 

G.  A.  Webster,  for  appellanU.  G.  F.  Wit- 
ter, Jr.,  for  respondent 

COOPER,  C.  This  action  waB  brought  to 
recover  of  defendant  C.  R.  Mayhail  and  the 
other  defendants,  who  are  sureties  on  his  of- 
ficial bond  as  constable,  the  value  of  certain 
personal  property  described  in  the  complaint, 
and  which  property  is  alleged  to  have  been 
wrongfully  taken  from  the  possession  of  plain- 
tiff by  defendant,  as  constable,  under  a  writ 
of  execution  against  one  S.  W.  DarviUe.  Aft- 
er trial,  findings  were  filed  and  Judgment  en- 
tered for  plaintiff.  Defendants  have  appealed 
from  the  Judgment,  on  the  Judgment  roll  and 
a  bill  of  exceptions. 

Defendants'  argument  Is  directed  to  the  con- 
tention that  the  plaintiff  is  the  wife  of  one 
S.  W.  DarviUe,  and  that  the  property  was 
transferred  to  her  by  her  said  husband;  and 
It  is  claimed  that  such  transfer  was  not  ac- 
companied by  an  immediate  delivery,  nor  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  and  for  this  reason  the  transfer 
is  fraudulent  and  void.  The  defendants  have 
not  alleged  or  proven  that  C.  B.  Mayhail,  in 
taking  the  property,  represented  any  creditor. 
It  Is  not  shown  that  any  Judgment  existed, 
nor  that  an  execution  was  ever  issued  upon 
any  Judgment.  The  property  was  in  the  pos- 
session of  plaintiff,  who  was  a  stranger  to 
the  writ  of  execution.  In  order  for  an  officer 
to  Justify  the  taking  of  property  under  an  ex- 
ecution against  another  who  is  a  stranger  to 
the  writ,  or  to  show  that  the  transfer  of  the 
property  by  the  execution  debtor  was  fraudu- 
lent and  void  as  to  the  execution  creditor,  he 
must  prove,  not  only  the  issulug  of  the  execu- 
tion, the  levy,  and  that  he  was  a  creditor, 
but  also  tlie  rendition  of  a  Judgment  upon  his 
debt,  and  that  the  execution  was  issued  upon 
the  Judgment.  Thornburgh  t.  Hand,  7  CaL 
502;  Paige  v.  O'Neal,  12  Cal.  495;  Bickerstaff 
v.  Doub,  19  Cal.  112;  Leszinsky  v.  White,  45 
Cal.  270;  Kane  v.  Desmond,  63  Cal.  465. 
The  answer  contains  only  a  general  denial. 
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No  attempt  at  jnstlflcatlon  is  made  therein. 
Not  only  this,  bnt  there  is  no  proof  of  any 
Indebtedness,  of  any  Judgment,  nor  of  the  1b- 
snlng  of  any  execution  upon  any  Judgment 
The  bin  of  exceptions  shows  that  It  was  ad- 
mitted that  the  property  was  seized  "by  vir- 
tue of  an  execution  issued  out  of  the  Justice 
court  of  his  said  township  in  an  action  enti- 
tled, 'S.  W.  DarvlUe  vs.  Gilbert  Mlddagh.'" 
This  does  not  show  any  Indebtedness  nor  any 
Judgment.  The  defendant,  therefore,  cannot 
question  the  transfer  to  plaintiff,  nor  Its  valid- 
ity, in  any  respect.  It  follows  that  the  Judg- 
ment shoiid  be  affirmed. 

We  concur:    HAYNES,  C;  SMITH,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  affirm- 
ed. 


128  Cal.  si» 

MERCHANTS'   AD-SIGN   CO.   v.   L.OS  AN- 
GELES BILL-POSTING  CO.  et  al. 
(L.  A.  715.) 
(Supreme  Court  of  California.     May  21,  1900.) 

JUDGMENTS— DEFAULT  — VACATION  TIMES  — 
DISCRETION  OF  COURT— AFFIDAVIT  OF  MER- 
ITS—SUFPICIBNCY-DEFENDANT'S  RIQHT  TO 
ANSWER. 

1.  A  motion  to  set  aside  a  judgment  by  de- 
fault, for  want  of  answer,  was  accompanied  by 
an  affidavit  of  defendants'  attorney  that  an  ar- 
rangement bad  been  made  with  plaintiff's  at- 
torney tbnt  nothing  should  be  done  in  tbe  case 
pending  the  latter's  investigation  into  the  plans 
of  defendants,  and  that  he  might  take  all  the 
time  he  wanted  to  answer,  as  the  case  conld 
not  be  tried  until  after  vacation;  that  affiant 
was  talcen  ill,  and  was  confined  to  his  bed,  be- 
fore his  time  to  ans^ver  expired;  and  that  he 
continued  so  until  after  entry  of  the  default. 
Defendants'  application  was  made  within  a 
reasonable  time,  and  the  order  setting  aside 
the  default  required  defendants  to  pay  plain- 
tiff $125.  Bcld,  that  no  abuse  of  discretion  was 
shown  in  setting  a.side  the  default. 

2.  AVhen  the  affidavit,  in  support  of  a  motion 
to  set  aside  a  default,  asserts  a  meritorious  de- 
fense on  the  part  of  one  of  several  defendants 
only,  but  tenders  in  support  thereof  the  verified 
answer  of  all  defendants,  which  denies  the  ma- 
terial allegations  of  the  complaint,  and  sets  up 
affirmative  matter,  which  if  true  is  a  complete 
defen.«;e  to  the  action,  and  the  answer  is  served 
with  the  notice  of  the  motion,  and  is  made  a 
part  of  the  moving  papers,  the  affidavit  of 
merit.<;  is  sufficient  as  to  all  defendants. 

3.  Where  notice  of  an  application  to  set  aside 
a  default  states  that  same  will  be  made  on 
affidavits  and  a  verified  answer,  and  tbe  order 
setting  aside  the  judgment  directs  that  the 
cause  be  reopened,  and  that  the  parties  be  per- 
mitted to  take  such  farther  proceedings  as  they 
may  see  fit,  defendants  are  entitled  to  file  an 
answer,  though  the  notice  does  not  state  that 
leave  therefor  will  be  asked,  and  the  order  does 
not  expressly  authorize  it. 

4.  The  court  having  imposed  payment  of 
money  to  plaintiff,  as  a  consideration  for  set- 
ting aside  the  default,  plaintiff  cannot  com- 
plain on  appeal  that  payment  was  made  to  the 
clerk  of  the  court  instead,  where  it  subsequent- 
ly notified  defendants'  attorney  that  it  would 
not  accept  the  money. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county. 


Action  by  the  Merchants'  Ad-Sign  Compa- 
ny against  the  Los  Angeles  Bill-Posting  Com- 
pany and  otners  to  restrain  defendants  from 
pursuing  their  business  and  for  damages  fot 
breach  of  a  contract  of  sale.  From  an  order 
setting  aside  a  Judgment  by  default,  plain- 
tiff appeals.    Affirmed. 

Fuller  &  Burnett,  for  appellant.  Davis  & 
Rush,  for  respondents. 

COOPER,  C.  This  Is  an  appeal  from  an 
order  vacating  the  default  of  defendants, 
and  setting  aside  a  Judgment  against  them 
through  such  default  It  Is  claimed  that  the 
court  abused  its  discretion,  and  that  the 
facts  were  not  snch  as  to  Justify  the  court  In 
mailing  the  order.  Tbe  facts  disclosed  were 
such  that  the  court  might  well  have  denied 
the  motion.  But  we  do  not  possess  tbe  dis- 
cretion that  is  necessarily  vested  In  the  trial 
court,  and,  although  we  might  have  differed 
from  tbe  court  in  the  conclusions  reached  If 
we  had  passed  upon  tbe  evidence  In  the  first 
Instance,  here  we  must  determine  whether 
or  not  the  court  abused  tbe  legal  discretion 
vested  in  it  It  Is  only  in  cases  of  the  abuse 
of  such  discretion  that  we  would  be  Justi- 
fied In  reversing  an  order  of  this  kind.  The 
attorney  for  defendants  tiled  and  read  his 
own  affidavit.  In  which  he  stated  that,  prior 
to  the  expiration  of  the  time  for  answering, 
be  bad  a  conversation  with  one  of  the  attor- 
neys for  the  plaintiff,  in  which  he  stated  to 
said  attorney  that  two  of  the  defendants, 
Campbell  and  Sterling,  had  ceased  carrying 
on  the  business  of  bill  posting,  and  Sterling 
intended  to  leave  for  Mexico,  and  Campbell 
to  go  into  another  line  of  business;  that  sev- 
eral such  conversations  were  had  by  defend- 
ants' attorney  with  plaintiff's  attorney  about 
a  proposed  dismissal  of  the  case;  that  plain- 
tiff's attorney  said  be  would  investigate,  and 
If  he  became  satisfied  that  Campbell  and 
Sterling  had  quit  the  business  of  bill  post- 
ing and  advertising  in  Los  Angeles  he  would 
dismiss  the  case,  and  that  defendants'  at- 
torney need  not  do  any  more  work  or  go  to 
any  more  trouble  in  relation  to  the  case  un- 
til he  was  notified  of  the  decision  as  to  the 
proposed  dismissal,  and  that  the  attorney 
for  plaintiff  said,  "Let  the  matter  rest  as  It 
Is  for  a  while,  and  I  will  inquire  into  the 
matter,  and  discuss  it  with  my  client,  and 
let  you  know  our  decision."  And  the  affi- 
davit further  states  that  In  speaking  about 
time  for  answering  the  attorney  for  plaintiff 
said:  "Oh,  take  all  the  time  you  want;  we 
can't  try  the  case  until  after  vacation  any- 
way." The  affidavit  further  states  that  the 
attorney  for  defendants  l)ecame  111,  and  was 
confined  to  his  bed  before  his  time  for  an- 
swering had  expired,  and  continued  to  be  ill 
and  confined  to  his  room  most  of  the  time 
for  several  days  after  the  entry  of  default 
These  matters  were  nearly  all  denied  by  the 
attorney  for  plaintiff  in  a  counter  affidavit 
It  was  the  peculiar  province  of  tbe  Judge  of 


Digitized  by 


Google 


278 


«1  PACIFIC  REPORTBaB. 


(CaL 


tbe  conrt  below  to  determine  the  truth  from 
the  conflicting  statements  In  the  affldaTlts. 
He  may  have  belieyed  that  the  affidavit  of 
the  defendants'  attorney  stated  the  truth 
fully  as  to  the  conversations. 

The  Judge  in  making  the  order  took  into 
consideration  the  nature  of  the  action,  that 
it  was  brought  to  restrain  defendants  from 
following  a  lawful  occupation,  and  for  dam- 
ages based  upon  a  contract  for  the  sale  of 
the  good  will  of  a  business.  He  Imposed  the 
payment  of  $125  by  defendants  to  plaintiff 
as  terms  in  granting  the  motion.  The  rule 
is  well  settled  that  tbe  power  of  the  court 
should  be  liberally  exercised  to  mold  and 
direct  its  proceedings  so  as  to  dispose  of 
cases  upon  their  merits  and  without  unrea- 
sonable delay,  regarding  mere  technicalities 
as  obstacles  to  be  avoided  rather  than  as 
principles  to  be  given  In  derogation  of  sub- 
stantial right.  Roland  v.  Kreyenhagen,  18 
Cal.  455.  Where  the  circumstances  are  such 
as  to  lead  tbe  court  to  hesitate,  the  doubt 
will  be  resolved  in  favor  of  the  application, 
so  as  to  secure  a  trial  and  Judgment  upon 
the  merits.  Wolff  Sc  Co.  v.  Canadian  Pac. 
Ry.,  88  Cal.  332,  26  Pac.  825.  The  applica- 
tion was  made  within  a  reasonable  time  aft- 
er the  default,  the  plaintiff  does  not  appear 
to  have  been  at  any  great  expense,  and  the 
terms  imposed  were  for  the  purpose  of  pre- 
venting loss  to  the  plaintiff.  The  plaiutift 
is  deprived  of  no  right,  but  yet  has  its  day 
In  coiurt,  and  upon  a  trial  on  the  merits  we 
must  presume  that  Justice  will  be  done.  We 
therefore  hold  that  there  was  not  such  abuse 
of  discretion  as  would  Justify  us  in  reversing 
the  order. 

It  is,  with  apparent  earnestness,  contended 
that  the  affidavit  of  merits  was  not  sufficient 
as  to  any  of  the  defendants,  and  that  there 
was  no  affidavit  of  merits  as  to  the  defend- 
ants other  than  the  defendant  corporation. 
The  affidavit  was  made  by  the  attorney  for 
defendants,  and  stated:  "Affiant  further 
states  that  he  is  personally  familiar  with  the 
facts  relating  to  and  connected  with  the 
transactions  and  matters  upon  whidi  this  ac- 
tion is  brought,  and  affiant  verily  believes 
that  defendant  the  Los  Angeles  Bill-Posting 
Company  has  a  complete,  full,  meritorious, 
and  legal  defense  to  this  action.  And  affiant. 
In  support  thereof,  hereby  offers  in  suppcHt  of 
said  claim  the  verified  answer  of  defendants." 
The  verified  answer  was  serred  with  the  no- 
tice of  motion,  and  became  a  i^art  of  the  mov- 
ing papers.  It  contained  specific  denials  of 
the  material  allegations  of  the  complaint,  and 
also  afSrmatlve  matter  which,  if  true,  was 
a  complete  defense  to  the  action.  It  was 
"duly  verified,"  and  was  an  answer  for  each 
and  all  tbe  defendants.  It  was  therefore  of 
Itself  a  sufficient  affidavit  of  merit.  Ful- 
weller  v.  Mining  Co..  83  Cal.  12C,  23  Pac.  65. 

The  notice  of  motion  did  not  state  that  de- 
fendants would  ask  for  permission  to  file  an 
answer,  and  the  order  made  did  not  give  such 
permission.    For   this   reason   the   claim   is 


made  that  the  tytia  was  erroneous,  as  it  only 
inconveniences  plaintiff,  and  does  not  give 
defendants  any  right  to  answer.  If  this  con- 
tention is  true,  then  the  plaintiff  is  given 
$125,  and  defendants  have  received  no  bene- 
fit, which  would  appear  to  be  a  costly  ex- 
periment for  defendants.  But  we  do  not 
think  we  are  called  upon  to  place  such  a  nar- 
row and  technical  construction  upon  the  stat- 
ute. Tbe  notice  stated  that  it  would  be  made 
"upon  the  affidavits  and  verified  answer,  cop- 
ies of  which  are  herewith  served."  The  oi- 
der  setting  aside  tbe  Judgment  directed  that 
the  cause  be  reopened,  "and  the  parties  there- 
to permitted  to  take  such  further  proceedings 
in  said  cause  as  they  may  see  fit  and  proper." 
The  default  and  judgment  being  set  aside,  it 
follows  that  defendants  had  the  right  to  an- 
swer. Whether  this  right  be  recognized  by 
silence  in  allowing  the  answer  on  file  to 
stand,  or  by  a  formal  application  to  the  court 
for  leave  to  file.  It  can  make  no  difference  to 
plaintiff.  If  there  were  no  answer  on  ffie  at 
the  time  the  order  was  made,  and  the  defend- 
ants did  not  within  proper  time  file  or  ask 
permission  to  file  one,  the  plaintiff  could  have 
applied  for  default,  and  his  rights  would  no 
doubt  have  been  protected. 

Objection  is  made  to  the  $125  being  paid  to 
the  clerk,  and  not  to  plaintiff,  as  directed  by 
the  order.  If  this  objection  were  plausible, 
plaintiff  is  not  in  a  position  to  urge  it,  for  the 
reason  that  the  attorneys  for  plaintiff  imme- 
diately after  the  money  was  paid  to  the  clerk 
notified  the  attorneys  for  the  defendants  that 
they  would  not  accept  it.  In  any  event.  If 
the  terms  of  the  order  were  not  compiled 
with,  the  remedy  of  the  plaintiff  would  have 
been  by  motion  In  the  lower  court  We 
would  not  set  aside  the  order  without  appli- 
cation first  having  been  made  to  the  lower 
court.    We  advise  that  the  order  be  affirmed. 

We  concur:    HAYNES,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  affirmed. 


1J8  Cal.  6» 
HIBERNIA  SAVINGS  &  LOAN  SOtt  T. 
CHURCHILL  et  al.   (S.  F.  2,147.)  i 
(Supreme  Court  of  California.     May  24,  1900.) 

PROCESS— SUMMONS— ERRONEOUS       DATE— MO- 
TION   TO    DISMISS— BXTRINSIC    EVIDE»JCE— 
INTERVENTION— DE:FAUL.T  JUDGMENT. 

1.  A  summons  was  issued  March  5,  1898,  but 
the  clerk  inadvertently  inserted  the  date  as 
FebruaiT  5th.  The  summons  was  served  Feb- 
ruary 15,  18U9.  On  a  motion  of  defendant  to 
dismiss  the  action  for  the  reason  that  no  sam- 
mons  had  been  served  within  one  year  from 
the  commencement  of  the  action,  the  court 
found  that  the  summons  was  in  fact  issued 
March  5,  1898,  and  denied  the  motion.  Held, 
that  the  date  is  no  part  of  a  summons  issued 
in  civil  actions,  under  Code  Civ.  Proc.  {  407. 
and  the  motion  was  properly  denied. 

2.  Code  Civ.  Proc.  §  387,  provides  that  any 
person  may  intervene  in  an  action  before  the 
trial.  After  a  judgment  of  foreclosure  in  de- 
fault had   been  entered   against  an  adminis- 

>  Rehearing  dented  June  20,  IMO. 
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tratrix,  an  hetr  at  law  obtained  ledvb  ex  parte 
to  inteirene  in  the  action.  Plaintiff  mored  to 
dismiss  the  complaint  in  interyention,  and  the 
motion  was  snatained.  Eeld,  that  the  inter- 
vention was  made  too  late,  aud,  as  leave  to  file 
same  was  given  ex  parte,  the  action  ot  the 
court  dismisaing  intervener's  complaint  was 
proper. 

Department  2.  Appeal  from  superior  court, 
city  and  county  ot  San  Francisco. 

Action  to  foreclose  a  mortgage  by  the  Hi- 
bemla  Savings  &  Loan  Society  against  Maiy 
F.  GhurcblU,  administratrix  of  the  estate  of 
William  H.  Churchill,  deceased,  and  others, 
and  Robert  P.  Churchill,  intervener.  From 
an  order  overruling  defendants'  motion  to 
vacate  a  judgment  entered  against  defend- 
ants by  default,  and  sustaining  plaintlfTs  mo- 
tion to  dismiss  intervener's  complaint,  de- 
fendants and  intervener  appeal.    Affirmed. 

A.  Boyer,  for  appeUanta.  Tobln  &  Tobin, 
for  respondent 

McFABLAND,  J.  Action  upon  notes  and 
mortgage  executed  to  plaintiff  by  William 
H.  Churchill  in  his  lifetime.  Judgment  went 
for  philntlff.  There  are  two  appeals  from 
the  Judgment;  one  by  defendant  Mary  F. 
Obnrchlll,  administratrix,  and  the  other  by 
Robert  P.  Churchill  as  intervener.  It  is  not 
contended  by  either  appellant  that  the  mort- 
gage was  not  a  perfectly  valid  one  for  the 
amount  of  money  which  it  purports  to  secure; 
bnt  it  is  contended  that,  for  certain  legal 
reasons,  technical  In  their  nature,  respondent 
should  be  precluded  from  enforcing  its  lien 
for  the  recovery  of  its  loan. 

1.  The  contention  of  appellant  Mary  F. 
Churchill  is  that  the  Judgment  Is  void  be- 
cause no  summons  was  Issued  thereon  with- 
in one  year  after  the  commencement  of  the 
action.  The  facts  as  to  this  contention  are 
these:  The  action  was  commenced  on  March 
S,  1898,  and  summons  was  Issued  on  that 
day.  It  was  served  on  the  appellant  Mary 
F.  Churchill  on  February  15,  1899,  and,  as 
she  made  no  response  to  the  summons,  her 
default  was  duly  entered  on  March  10,  1899; 
but  when  the  clerk  issued  the  summons  on 
March  5,  1898,  he  Inadvertently  dated  it 
"February"  5th,  instead  of  "March"  5th. 
Afterwards  appellant  made  a  motion  to  va- 
cate the  default  and  dismiss  the  action  on 
the  ground  that  no  summons  had  been  Issued, 
and  that  more  than  a  year  had  elapsed  since 
the  commencement  of  the  action;  and  on  the 
hearing  of  this  motion  the  above  facts  ap- 
peared, and  the  court  found  them  in  the 
decree.  The  motion  was  properly  denied. 
The  whole  contention  of  appellant  rests  on 
the  proposition  that  the  date  of  the  summons 
on  its  face  is  conclusive  proof  that  it  was 
issued  before  the  commencement  of  the  ac- 
tion, and  for  that  reason  was  void;  and  this 
proposition  cannot  be  maintained.  It  was 
clearly  shovni  that,  as  a  fact,  the  summons 
was  not  issued  before  the  commencement 
of  the  action,  but  that  it  was  Issued  and 
served  within  a  year  thereafter.    The  sum- 


mons was  not  void  on  accoimt  of  Its'dAte,  for 
a  date  is  no  part  of  the  form  of  a  summons 
prescribed  by  the  Code  Code  Civ.  Proc.  ( 
407.  The  summons  in  the  case  at  bar  fully 
conformed  to  the  requirements  of  the  Code. 
The  appellant  did  not  ask  to  be  allowed  to 
answer  to  the  merits,  or  to  answer  at  all. 
The  Judgment,  as  to  this  appellant,  must  be 
affirmed. 

2.  The  other  appellant— the  intervener, 
Robert  P.  Churchill— claims  to  be  heir  at  law 
of  the  deceased  mortgagor;  and,  after  the 
administratrix  had  suffered  default,  as  above 
stated,  he  obtained  leave  ex  parte  to  file,  and 
did  ffie,  what  is  called  a  "complaint  In  inter- 
vention," the  prayer  of  which  Is  that  "plain- 
tiff's complaint  be  dismissed."  Afterwards, 
on  motion  of  respondent,  his  "complaint  In 
intervention"  was  dismissed,  and  he  appeals 
from  this  Judgment  of  dismissal.  Respond- 
ent makes  many  points  in  support  of  the 
order  of  dismissal  It  is  argued  that  the  in- 
tervention shows  that  appellant  was  not 
"Joining  the  plaintiff  in  claiming  what  is 
sought  by  the  complaint,"  nor  "uniting  with 
the  defendant  in  resisting  the  claims  of  the 
plaintiff,"  because  defendant,  by  default,  had 
admitted  all  of  plaintlfTs  claims;  nor  "de- 
manding anything  adversely  to  both  the 
plaintiff  and  the  defendant";  and  that,  there- 
fore, he  is  not  within  any  of  the  provisions 
of  section  387  of  the  Code  of  Civil  Procedure. 
It  is  also  argued  that  under  section  1082,  Id., 
and  Bayley  v.  Muehe,  65  Cal.  348,  3  Pac.  467, 
4  Pac.  486;  Monterey  Co.  v.  Gushing,  83  Cal. 
512,  23  Pac.  700;  ColUns  v.  Scott,  100  Cal. 
452,  84  Pac.  1085;  and  other  decisions  cited, 
—respondent  had  the  right  to  sue  the  admin- 
istratrix alone,  and  that  the  heir  at  law  can- 
not inten'ene;  and,  further,  that  under  any 
view  the  complaint  In  Intervention  does  not 
state  facts  constituting  any  cause  of  action 
or  defense.  But,  waiving  these  questions, 
the  appellant,  under  the  facts  above  stated, 
had  no  absolute  right  to  Intervene;  and,  even 
assuming  that  the  court,  in  its  discretion, 
might  have  countenanced  the  Intervention 
notwithstanding  the  condition  of  the  case,  it 
certainly  did  not  abuse  its  discretion.  It  is 
the  general  rule  that  an  intervention  will  not 
be  allowed  when  It  would  retard  the  princi- 
pal suit,  or  require  a  reopening  of  the  cose 
for  f nrther  evidence,  or  delay  the  trial  of  the 
action,  or  change  the  position  of  the  original 
parties.  Van  Gordon  v.  Ormsby,  55  Iowa. 
664,  8  N.  W.  625;  Boyd  v.  Heine,  41  La.  Ann. 
303,  6  South.  714;  Ragland  y.  WIsrock,  61 
Tex.  391;  Cahn  v.  Ford,  42  La.  Ann.  9C5,  8 
South.  4(7;  Mayer  v.  Stahr,  35  La.  Ann.  57. 
In  order  to  prevent  the  intrusion  of  strangers 
after  the  Issues  between  the  original  parties 
have  been  determined,  our  Code  expressly 
provides  that  an  intervention  must  be  "be- 
fore the  trial";  and  a  default  by  which  all 
of  the  Issues  tendered  by  the  complaint  are 
admitted  In  favor  of  plaintiff  is  the  equiva- 
lent of  a  trial  when  the  case  Is  litigated.  In 
Henry  v.  Elevator  Co.,  42  Iowa,  33,  It  was 
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held  th&t  there  could  be  no  Intervention  after 
an  agreement  tor  settlement  between  the 
original  parties,  although  no  Judgment  had 
been  entered,  and  the  court  said:  "The  In- 
terrentlon  must  be  made  bef<»«  the  trial 
commences.  After  the  verdict  all  would  ad- 
mit it  would  be  too  late  to  intervene.  But 
the  voluntary  agreement  of  the  parties  stands 
in  the  place  of  a  verdict,  and,  as  between 
the  parties  to  the  record,  as  fully  and  finally 
determines  the  controversy  as  a  verdict  could 
do.  *  *  *  It  is  not  the  intention  of  the 
statute  that  one  not  a  party  to  the  record 
shall  be  allowed  to  Intervene,  and  open  up 
and  renew  a  controversy  which  has  been  set- 
tled between  the  parties  to  the  record  either 
by  verdict  or  voluntary  agreement."  The 
same  principle  applies  where  the  controversy 
has  been  settled  by  default  And  that  a  de- 
fault Is  the  equivalent  of  a  trial  when  the 
ease  is  litigated  was  expressly  held  in  Mc- 
Callon  V.  Waterman,  1  Flip.  651,  Fed.  Cas. 
Xo.  8,675.  The  question  there  was  as  to  the 
right  to  remove  a  case,  after  default,  from  a 
state  to  a  federal  court  under  a  statute  which 
provid(<d  for  a  removal  "at  any  time  before 
the  trial  or  final  hearing  of  the  cause,"  and 
it  was  held  that  it  could  not  be  done.  The 
court  said:  "A  default  has  practically  the 
same  effect  as  a  verdict.  Until  set  aside,  it 
Is  a  final  determination  of  the  matters  set 
up  in  the  declaration.  •  •  •  The  default, 
which  is  an  admission  of  the  plaintiff's  case, 
stands  in  the  place  of  a  trial  In  a  litigated 
'•ase,  which  is  only  a  determination  of  the  is- 
sues made  by  tiie  pleadings  of  both  parties." 
The  judgment  is  affirmed  as  to  both  appel- 
lants. 

We  concur:    HEXSHAW,  J.;  TEMPLE,  J. 


0  Cal.  Unrep.  432 

STEWART  V.  CALIFORXIA  IMP.  CO.  et  al. 

(S.  F.  1,&14.)1 
(Supreme  Court  of  Cnlifornia.    May  21,  1900.) 

PERSONAl,  IN.ITIRIES— NEGLIGENCE  —  MASTER 
AND  SERVANT— CITY. 
A  city  hired  from  an  improvement  com- 
pany the  use  of  a  steam  roller  and  engineer. 
The  city  had  full  control  over  the  movemouts 
of  the  steam  roller,  and  directed  its  enRinoer 
whei-e  to  operate  it.  The  company  paid  the  sal- 
ary of  the  enKineer,  and  had  the  power  tn  dis- 
charge him.  The  roller,  being  directed  to  oper- 
ate where  the  Rround  was  too  soft  to  hold  it 
up,  sank  in  the  mud,  and  the  engineer,  in  a 
proper  exercise  of  liis  duties,  put  on  full  steam, 
and  extricated  the  roller  from  the  mud.  The 
steam  then  escaped  with  a  loud  noise,  and 
frightened  the  horse  of  a  traveler,  who  was 
permitted  by  the  city's  superintendent  to  ap- 
proach without  warning,  injuring  him.  Held, 
that  the  city  was  liable  therefor,  and  not  the 
company. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  county. 

Action  for  injuries  by  M.  O.  Stewart  against 
the  California  improvement  Company  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.    Reversed. 

>  Reversed  In  banc.    See  M  Pac  177,  181  Cal.  m.  _ 


Edw&rd  J.  Prinze  and  Wm.  B.  Prlngle,  (Or 
appellanta.  Chlckerlng,  Thomas  ft  Oregoiy 
and  B.  Q.  McFadden.  for  respondent 

CHIPMAN,  O.  Hie  trial  was  by  the  coort 
without  a  Jury.  The  court  found  that  defend- 
ant Conger  was,  on  March  4,  1896,  employed 
by  his  co-defendant,  the  company,  "as  engi- 
neer to  manage  a  steam  roller  then  owned  by 
said  company,  and  used  by  it  in  rolling  and 
leveling  streets.  The  said  steam  roller  was 
then  \a  the  use  of  the  dty  of  Oakland;  the 
same,  with  the  engineer  in  charge,  having 
been  hired  by  the  city  of  Oakland  from  the 
defendant"  the  company.  The  company  "had 
selected  the  said  engineer,  his  servicefl  were 
paid  for  by  said  company,  and  said  company 
had  the  right  to  remove  him.  The  relation  of 
master  and  servant  existed  between  the  de- 
fendant California  Improvement  Company 
and  the  defendant  Conger,  and  not  between 
the  city  of  Oakland  and  the  defendant  Con- 
ger." Appellant  contends  that,  if  there  is  any 
liability  for  the  accident  it  is  from  the  city  of 
Oakland,  and  not  from  the  company.  As  this 
question  lies  at  the  threshold  of  the  case,  it 
it  should  first  be  determined.  The  evidence 
on  the  subject  was  as  follows:  The  witness 
Miller,  superintendent  of  streets  for  the  city 
of  Oakland,  testified:  "The  roller  was  in  the 
employ  of  the  city  of  Oakland  the  day  of  this 
accident  It  was  hired  from  the  California 
Improvement  Company.  Mr.  Sherman,  my 
foreman,  had  charge  of  the  work,  together 
with  myself."  On  cross-examination  the  fol- 
lowing question  and  answer  occurred:  "Q.  Did 
Mr.  Sherman  assume  to  have  such  control  over 
the  roller  as  to  affect  the  engine,— affect  the 
movements  of  the  engine?'  Defendant  object- 
ed as  irrelevant,  immaterial,  and  incompetent, 
and  called  for  the  conclusion  of  the  witness. 
The  objection  was  overruled,  and  the  witness 
answered:  "1  think  not"  The  witness,  con- 
tinuing, said:  "Nothing  was  said  in  the  lease 
of  the  engine  to  the  city  about  discharging 
the  engineer.  I  secured  the  engine  under  the 
authority  of  the  boatu  of  public  works.  We 
bad  to  have  a  roller,  and  this  was  the  most 
available  one.  •  •  •  We  said  nothing 
about  anybody  to  run  it,  or  about  pay.  The 
understanding  was  that  the  machine,  with 
the  fuel  and  engineer,  should  be  supplied  at 
so  much  per  day.  Q.  As  a  matter  of  fact, 
this  roller,  while  operating  upon  that  street, 
was  entirely  under  the  direction  of  yourself 
or  foreman,  was  it  not?  A.  Yes,  sir.  We  con- 
trolled to  the  extent  of  notifying  what  portion 
of  the  street  we  wanted  rolled.  I  exercised 
the  Judgment  as  to  when  the  road  was  rolled 
enough  and  when  it  was  not  I  did  not  stipu- 
late as  to  any  particular  engineer."  Witness 
Conger,  one  of  defendants,  testified  that  he 
had  been  working  for  the  city  works  for  five 
days  previous  to  March  4th;  that  the  com- 
pany gave  him  'no  directions  about  the  man- 
ner in  which  the  streets  should  be  rolled,  "or 
as  to  the  control  of  the  engine.  The  roller 
was  kift  on  the  street  at  night,  and  was  not 
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taken  back  to  flie  company's  lionse.  Mr. 
Sherman,  the  foreman  of  Mr.  Miller,  gave  me 
directions  regarding  the  manner  In  which  the 
streets  were  to  be  rolled,  and  I  obeyed  them. 
The  superintendent  of  streets  directed  me  to 
change  from  one  side  of  the  street  to  the 
other,  and  that  I  should  stop  rolling  on  the 
north  Bide,  and  continue  work  on  my  south 
side.  It  was  on  this  south  side  that  I  got  Into 
the  hole  in  which  the  roller  was  stuck.  Mr. 
Sherman  was  present  all  the  time  I  was 
w(»klng.  He  had  four  or  five  men  there,  to 
my  recollection,  employed  in  spreading  the 
rock  on  the  street  I  was  appointed  to  my 
position  by  Mr.  Gunn,  superintendent  of  the 
California  Improvement  Company,  and  was 
paid  by  check  of  the  California  Improvement 
Company  at  the  expiration  of  each  month." 
This  is  all  the  evidence  Introduced  upon  this 
point.  The  learned  trial  Judge  seems,  by  the 
findings,  to  have  based  his  conclusion  that  the 
relation  of  master  and  servant  existed  be- 
tween the  engineer,  Conger,  and  the  company, 
npon  the  facts  found  that  the  company  select- 
«d  the  engineer,  paid  for  his  services,  and  had 
the  right  to  remove  him.  There  Is  no  direct 
«vldence  that  the  company  reserved  the  right 
to  remove  the  engineer,  but  the  fact  may  be 
assumed  to  be  as  found.  It  would  probably 
follow  from  the  fact  that  the  company  was 
to  furnish  the  engineer.  It  is  well  settled, 
and  respondent  concedes  the  rule,  that  the 
question  of  liability  does  not  depend  upon  the 
fact  that  the  servant  Is  in  the  general  employ 
of  a  third  person.  Cotter  v.  LIndgren,  106 
Cal.  602,  Sa  Pac.  030;  cited  by  both  parties; 
"Whart.  Neg.  $  173.  Something  more  than  the 
right  of  selection  and  removal  on  the  part  of 
the  principal  Is  essential  to  the  relation.  The 
right  must  be  accompanied  with  the  power  of 
subsequent  control  In  the  execution  of  the 
work  to  be  done.  Boswell  v.  Laird,  8  Cal. 
46!).  Nor  do  we  think  It  would  follow  from 
the  fact  that  the  company  selected  the  engi- 
neer, and  might  remove  him,  and  was  to  pay 
his  wages,  that  the  company  had  control  over 
him  for  the  particular  employment  in  which 
be  was  engaged.  "The  understanding  was 
that  the  machine,  with  the  fuel  and  engineer, 
should  be  supplied  at  so  much  per  day." 
When  these  were  supplied,  the  outfit  passed 
under  the  control  of  the  city  to  do  its  work, 
and  was  so  engaged  under  the  directions  of 
the  proper  ofllcer  of  the  city  when  the  acci- 
dent occurred.  "As  a  matter  of  fact  this  rol- 
ler, while  operating  upon  the  street,  was  en- 
tirely unaer  the  direction  of  the  superinten- 
dent," as  he  testified.  The  evidence  was  that 
the  engineer  was  directed  to  cross  to  the 
south  side  of  the  street  and  roll  the  broken 
stone  that  had  been  placed  there.  An  un- 
known soft  place  in  the  street  disclosed  Itself, 
and  the  roller  began  to  sink  into  a  hole,  from 
which  It  became  necessary  to  extricate  it,  and 
to  do  so  the  engineer  was  compelled  to  in- 
crease the  steam  pressure  in  order  to  supply 
the  engine  wltu  safficlent  power  to  lift  Itself 
out  of  this  depression.    Some  little  time  was 


consumed  in  this  effort,  daring  which  passing- 
teams  were  halted  to  await  the  result  and, 
among  others,  piaintlflTs  horse  and  cart  In 
which  he  was  riding.  Finally,  by  Increasing 
the  steam,  the  engineer  got  his  machine  out 
of  the  hole  on  firm  ground,  and  backed  it  to 
the  side  of  the  street  so  that  the  teams  could 
I)ass.  At  this  moment  and  while  the  steam 
was  on  under  high  pressure,  plalntifT  started 
to  pass,  and,  at  the  same  time,  as  the  court 
found,  the  steam  escaped  from  the  safety 
valve,  and  so  frightened  plaintiff's  horse  that 
he  turned  suddenly  around,  and  threw  plain- 
tiff to  the  ground,  thus  injuring  him.  The 
court  found  that  It  was  necessary  to  generate 
all  the  steam  which  the  engine  could  safely 
carry,  but  that  the  engineer  was  guilty  of 
negligence  In  not  warning  plaintiff  that  there 
was  danger  of  the  escape  of  steam  through 
the  safety  valve.  It  clearly  appears,  without 
conflict  that  Conger  went  where  he  was  di- 
rected to  go  by  the  superintendent;  that  the 
soft  place  In  the  street  was  not  discovered  \m- 
tll  the  roller  got  on  to  it  and  began  to  sink; 
that  It  was  necessary  to  Increase  the  steam  at 
once,  or  the  roller  would  have  continued  to 
sink,  and  be  beyond  the  power  of  extricating 
itself;  that  all  the  steam  the  engrlne  would 
carry  became  necessary,  and,  finally,  after 
much  effort,  the  machine  lifted  Itself  out 
The  accident  resulted  from  the  necessity  of 
increasing  the  steam  in  the  boiler,  and  this 
became  necessary  because  the  roller  had  been 
directed  to  work  where  the  ground  was  too 
soft  to  hold  It  up.  There  Is  no  pretense  that 
the  engineer  was  unskillful  in  managing  the 
engine  In  the  effort  to  extricate  It  The  rol- 
ler and  engineer  had  been  working  for  the 
city  for  five  days  previously  without  com- 
plaint as  to  the  fitness  of  the  roller  or  sklllf  ul- 
ness  of  the  engineer,  and  the  complaint  now 
made  Is  not  as  to  the  facts  just  mentioned, 
but  that  the  engineer  was  at  fault  In  not 
warning  plaintiff  that  a  high  pressure  was  on 
the  boiler,  and  the  safety  valve  was  liable  to 
let  the  steam  escape.  It  seems  manifest  to  us 
that  the  accident  resulted  while  the  engineer 
and  the  roller  were  under  the  direction  and 
control  of  the  city  sui)erlntendent  and  that 
for  the  time  being  the  company  had  no  control 
whatever  in  the  matter,  and  for  that  particu- 
lar work  was  not  the  engineer's  master.  Re- 
spondent suggests  that  there  Is  no  evidence 
tending  to  show  that  the  engineer  was  releas- 
ed from  the  service  of  the  company.  The  evi- 
dence on  this  point  showed  only  that  the  engi- 
neer was  paid  for  hts  services  by  the  com- 
pany, and  this  is  entirely  consistent  with  the 
right  of  the  city  authorities  to  direct  where 
and  how  the  work  was  to  be  done  after  it  had 
taken  htm  and  the  roller  into  its  employ.  A 
city  had  leased  from  a  railroad  company  an 
engine  and  train  of  cars  to  carry  gravel  to 
its  waterworks,  and  the  company  agreed  to 
furnish  a  conductor,  engineer,  fireman,  and 
brakeman  to  manage  the  train,  all  of  whom 
it  paid,  and  also  furnished  necessary  fuel  for 
the    engine.     The    conductor    had    general 
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charge  of  ninning  the  train,  but  received  hlS' 
instructions  as  to  the  performance  of  his 
work  from  the  city  employes.  The  plaintiff 
was  injured  by  the  negligence  of  the  engineer 
In  running  at  an  unlawful  speed.  It  was  held 
that  the  city  was  liable.  The  court  said:  "It 
is  well  settled  that  one  who  Is  the  general 
servant  of  another  may  be  lent  or  hired  by  his 
master  to  another  for  some  special  service, 
so  as  to  become,  as  to  that  service,  the  serv- 
ant of  such  third  party.  The  test  Is  wheth- 
er, tn  the  particular  service  which  he  Is  en- 
gaged to  perform,  be  coatinnes  liable  to  the 
direction  and  control  of  his  master,  or  be- 
comes subject  to  that  of  the  party  to  whom 
he  Is  lent  or  hired."  Goughlan  v.  City  of  Cam- 
bridge, 166  Mass.  268,  44  N.  E.  218.  An 
agreement  was  made  by  a  railroad  company 
with  H.  &  Co.,  by  which  the  latter  were  to 
construct  a  branch  road,  the  railroad  com- 
pany "to  furnish  all  motive  power  and  cars, 
and  operate  the  construction  trains."  H.  & 
Co.  had  control  over  the  laying  of  the  track. 
It  waa  sought  to  hold  the  railroad  company 
for  the  negligent  conduct  of  the  engineer  in 
running  the  train  over  the  unfinished  track  at 
a  dangerous  rate  of  speed  without  keeping  a 
lookout  ahead.  It  appeared  that  H.  &  Co. 
had  the  right  to  direct  where  to  place  the 
train,  to  unload,  stop,  or  start  it;  and  It 
was  held  that  the  fact  that  the  crew  were 
retained  on  the  railroad  company's  pay  rolls 
did  not  tend  to  show  that  the  railroad  com- 
pany retained  any  control  of  the  movements 
of  the  train.  The  railroad  company  was  held 
not  liable.  Miller  v.  Railway  Co.,  76  Iowa, 
655,  39  N.  W.  188.  Much  to  the  same  effect 
are  the  following  cases:  Byrne  v.  Railroad 
Co.,  9  C.  0.  A.  666,  61  Fed.  605;  Powell  v. 
ConstrucHon  Co.,  88  Tenn.  692,  13  S.  W.  691. 
Respondent  cites  in  reply:  Coyle  v.  Plerre- 
pont,  37  Hun,  379;  Huff  v.  Ford,  126  Mass. 
24;  Ames  v.  Jordan,  71  Me.  540;  Gerlach  v. 
Bdelmeyer.  88  N.  Y.  645;  and  Du  Pratt  v. 
Lick,  38  Cal.  691.  In  the  case  reported  In 
Hun  a  stevedore  was  employed  by  the  own- 
ers of  a  vessel  to  unload  it  at  docks  owned  by 
defendants.  Defendants  hired  to  the  steve- 
dore a  portable  eng^ine,  with  an  engineer  to 
run  it,  to  furnish  power  to  hoist  the  cargo 
from  the  vessel  and  lower  it  on  the  wharf. 
By  the  negligence  of  the  engineer  an  employe 
of  the  stevedore  was  injured.  It  was  held 
that  defendants,  as  masters,  were  responsible 
for  the  engineer's  negligence.  It  does  not  ap- 
pear from  the  report  of  the  case  that  the 
stevedore  exercised  any  control  over  the  en- 
gineer. The  defendants  agreed  to  furnish 
power;  and  we  cannot  discover  that  any  di- 
rections were  given  by  the  stevedore  to  the 
engineer.  We  do  not  think  the  case  necessari- 
ly conflicts  with  the  principles  upon  which 
the  present  case  must  rest,  and,  If  it  does,  we 
cannot  follow  It.  Appellant  cites,  contra,  Do- 
novan V.  Syndicate  [1803]  1  Q.  B.  C29,  where 
In  a  similar  case  the  lessee  gave  directions 
as  to  the  working  of  the  crane  used  lu  un- 
loading the  vessel.     The  lord  chief  Justice 


said:  "The  key  to  the  whole  caae  Is  that 
Jones  &  Co.  were  loading  the  ship,  and  not 
the  defendants.  The  crane  was  being  used 
for  Jones  &  Co.'s  purposes,  and  not  tor  those 
of  the  defendants,  and  the  former  must,  for 
that  particular  Job,  be  considered  as  Wang's 
masters."  Huff  v.  Ford  was  the  case  of  a 
horse,  wagcm,  and  driver  hired  to  the  dtyt 
and  the  injury  was  to  plaintiff's  window. 
The  driver  struck  the  horse  a  violent  blow, 
causing  It  to  kick  a  loose  shoe  through  the 
window.  The  case  seemed  to  turn  upon  de- 
fendant's duty  to  see  that  his  horse  was  prop- 
erly shod.  The  case  would  be  analogous  if 
the  injury  In  the  present  case  had  resulted 
from  defects  In  the  engine,  which  is  not  claim- 
ed to  have  been  the  case.  We  do  not  find 
that  any  of  the  cases  cited  by  plaintiff  neces- 
sarily conflict  with  the  views  we  have  ex- 
pressed. We  are  of  opinion  that  the  court 
erred  In  its  finding  and  conclusion  as  to  de- 
fendant's liability,  and  for  that  reason  the 
Judgment  and  order  should  be  reversed.  It  is 
not  necessary  to  notice  the  other  points  In  the 
case. 

We  concur:    HAYNES,  0.;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed. 


128  Cal.  «68 
In  re  STROCK.     (L.  A.  617.) 
(Supreme  Court  of  California.    May  31,  1900.) 

APPEAI^SPECIPICATIONS— INSUFFICIENT  EVI- 
DENCE—CONSIDERATION— INSOLVENCY  —  IN- 
VOLUNTARY INSOLVENCY— SALE  OF  PHOP- 
ERTY— PAYMENTS  —  INSTRUCTION  —  ACTUAL 
FRAUD  — LEGAL  FRAUD  —  PREFERENCE  OF 
CREDITORS. 

1.  A  specification  that  evidence  is  wholly  in- 
Bufflclent  to  justify  or  sustain  a  verdict,  and 
showa  the  verdict  should  have  been  in  favor  of 
the  other  party,  ia  Insufficient,  and  will  not  be 
considered. 

2.  On  amplication  of  creditors  for  an  adjudi- 
cation of  insolvency  of  a  debtor  on  grounds  of 
sale  of  property,  when  insolvent,  in  fraud  of 
creditors,  and  payments  made  in  contempla- 
tion of  insolvency,  as  authorized  by  Insolvent 
Act  1805,  S  9.  it  was  not  error  to  refuse  to  in- 
struct that  actual  fraud  was  not  necessarily 
involved,  and  thnt  the  transfer  miebt  be  void 
though  the  debtor  acted  with  honesty  and  good 
faith,  the  question  involved  being  one  of  lesal 
fraud  rather  than  fraud  of  the  creditor,  since 
actual  fraud  was  necessarily  involved. 

3.  It  was  not  error  to  instruct  the  jury  that 
the  debtor,  though  insolvent.  mlKht  prefer  a 
creditor,  provided  he  did  not  do  so  to  hinder,  de- 
lay, or  defraud  creditors,  or  in  contemplation  of 
insolvency,  since  preference  of  creditors  is  au- 
thorized by  Civ.  Code,  §  3132. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Riverside  county. 

Petition  by  creditors  for  an  adjudication  of 
Insolvency  of  H.  K.  Strock.  From  a  Judg- 
ment in  favor  of  respondent  and  an  order 
denying  a  new  trial,  petitioners  appeal.  Af- 
firmed. 

Dillon  &  Denning  and  E.  B.  Strong,  for 
appellants.  Purlngton  &  Adair,  for  respond- 
ent. 
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SMITH,  OL  PetlOon  for  Involuntary  Insol- 
vency of  respondeat.  The  grounds  alleged 
are  sale  of  property  by  respondent,  being  In- 
solvent, with  intent  to  delay,  defraud,  and 
hinder  his  creditors,  and  a  payment  made  In 
contemplation  of  Insolvency.  Insolvency  Act 
18JS,  $  9.  Verdict  and  Judgment  for  respond- 
ent The  appeal  Is  from  the  Judgment  and 
an  order  denying  a  new  trial.  The  grounds 
are  Insufficiency  of  the  evidence  to  Justify  the 
verdict,  and  errors  in  refusing  or  giving  In- 
structions. 

1.  The  only  specification  of  Insufficiency  of 
evidence  is  that  "the  evidence  is  wboUy  in- 
sufficient to  Justify  or  sustain  said  verdict, 
and,  on  the  contrary,  the  evidence  shows  that 
said  verdict  should  have  been  in  favor  of  the 
petitioners."  This  is  manifestly  Insufficient 
as  a  specification,  and  the  objection  on  the 
score  of  insufficiency  of  the  evidence  must 
therefore  be  disregarded. 

2.  The  court,  at  the  instance  of  petition- 
ers' attorneys,  gave  the  instruction  writ- 
ten below,  but  refused  other  InstructionB: 
"Where  a  retail  merchant,  when  insolvent,  or 
in  contemplation  of  Insolvency,  within  one 
month  befoire  the  filing  of  a  petition  in  in- 
solvency by  or  against  blm  transfers  his  en- 
tire stocli  in  trade,  such  transfer  is  out  of  the 
ordinary  course  of  business;  and  if  such 
transfer  is  made  by  him  with  a  view  to  giv- 
ing any  creditor  of  the  debtor,  or  any  person 
holding  a  claim  against  him,  a  preference, 
sucb  ti-ansfer,  under  the  insolvency  law  of 
this  state,  is  prima  facie  evidence  of  fraud." 
One  of  the  Instructions  refused  was  to  the 
effect  that  "in  a  case  lilce  the  present  there 
is  no  element  of  actual  fraud  necessarily  In- 
volved. The  debtor  may  have  acted  with  en- 
tire honesty  and  good  faith,  and  still  the 
transfer  be  void.  The  question  Involved  is 
one  of  legal  fraud  rather  than  fraud  In  fact. 
It  is  fraud  upon  the  insolvency  law  rather 
than  fraud  upon  the  creditors."  This  instruc- 
tion was  rightly  refused.  The  case  of  Mat- 
thews V.  Chaboya,  111  Cal.  435,  44  Pac.  16©, 
cited  in  support  of  it,  was  an  essentially  dif- 
ferent case.  There  the  question  related  to 
the  validity  of  a  sale  imder  section  65  of  the 
Insolvency  act  of  1880  (corresponding  to  sec- 
tion 59  of  the  present  act),  and  the  suit  was 
against  the  pitfchaser.  In  such  case  the 
transaction  might  be  void  without  actual 
fraudulent  l:nowledge  or  Intent  on  the  part  of 
the  purchaser.  Here  actual  fraud  is  neces- 
sarily Involved  In  the  charges  against  the  re- 
spondent. This  is  manifestly  the  case  with 
regard  to  the  charge  of  "Intent  to  hinder,  de- 
lay, and  defraud  creditors,"  and  equally  so 
with  regard  to  the  charge  that  a  payment  was 
made  "in  contemplation  of  insolvency."  To 
hold  otherwise  would  be  to  regard  the  de- 
liberate violation  of  the  law,  and  of  the  rights 
of  other  creditors  under  the  law,  as  a  morally 
innocent  act.  The  other  instructions  asked 
for  Involve  each  tlie  same  error. 

3.  In  instructions  1,  3,  5,  and  10— all  of 
which  are  objected  to— the  court, ,  in  uHect, 


instructed  the  Jury  that  a  debtor,  whether 
Insolvent  or  not,  might  prefer  any  one  of  his 
creditors,  provided  he  did  not  do  so  to  hinder, 
delay,  or  defraud  bis  creditors,  or  in  con- 
templation of  hisolvency.  This  is  a  correct 
statement  of  the  law.  Civ.  Code,  i  3432;  In- 
solvency Act  1895,  §1  9,  59;  In  re  Muller,  118 
Cal.  432,  50  Pac.  660.  The  second  instruction, 
which  Is  also  objected  to,  consists  of  a  defini- 
tion of  Insolvency  which  Is  talien  substantial- 
ly from  the  definition  given  in  Sacry  v.  Lo- 
bree,  84  Gal.  47,  23  Pac.  1088,  and  the  cases 
therein  cited,  and  is  correct.  In  the  fourth 
instruction,  which  is  also  objected  to,  the  jury 
were  instructed  that  if  they  l)elleved  from  the 
evidence  that  the  respondent  was  not  Insol- 
vent within  the  meaning  of  the  Insolvency 
law  Ot  the  state  at  the  time  of  the  filing  of 
the  petition,  and  did  not  contemplate  insol- 
vency prior  to  that  date,  they  should  find  In 
his  favor;  which  is  but  a  corollary  from  the 
principle  stated  In  the  instructions  first  above 
referred  to,  and  therefore  correct.  The  Judg- 
ment and  order  denying  a  new  trial  should 
therefore  be  affirmed. 

We  concur:    HAYNE8,  0.;  COOPER,  0. 

PEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der denying  a  new  trial  are  affirmed. 


US  Cal.  «tT 
ARNOUD  T.  PRODUCERS'  FRUIT  CO. 
(Sac.  731.) 
(Supreme  Court  of  California.    May  25.  1900.) 

WAREHOrSEMEN  —  DAMAGES  —  SEVERAL  AC- 
TION —  EVIDENCE- FRUIT  PACKING  —  CON- 
TENTS OF  BINS  —  NEGLIGENCE  —  CARE  OF 
FRUIT— USUAL  METHODS— APPEAL  AND  ER- 
ROR —  RECORD  —  OMISSION  OF  TESTIMONY- 
PRESUMPTIONS  —  CONVERSION  —  TRIAL  — 
GENERAL  OBJECTIONS. 

1.  Under  a  contract,  sifted  by  a  fruit  com- 
pany and  a  number  of  fruit  srowers,  providing 
that  such  growers  might  deliver  prunes  to  the 
company  to  be  weighed,  separately  dried,  and, 
after  being  graded  into  peveral  sizes,  weighed 
ai;ain  to  the  respective  owners,  alter  which  it 
might  be  mingled  with  other  fruit  in  the  bins 
used  for  the  purpose,  and  that  a  receipt  should 
be  given  to  the  owner  calling  for  so  many 
pounds  in  bulk,  the  contract,  as  between  the 
fruit  growers,  was  not  joint,  but  several,  and 
one  of  such  growers  was  entitled  to  sue  the 
company  for  damages  to  him  under  the  con- 
tract. 

2.  In  an  action  for  injury  to  prunes  which  the 
plaintiff  had  delivered  to  defendant  under  a 
contract  tliat  the  prunes  should  be  prepared 
for  market,  and  tfion  dumped  into  bins  con- 
taining prunes  belonging  to  defendant  and  oth- 
er prone  growers,  and  that  a  receipt  for  so 
many  pounds  in  bulk  should  be  issuea  to  plain- 
tiff, evidence  as  to  the  bad  condition  of  the 
fruit  in  the  bins  and  as  to  the  causes  of  deteri- 
omtion  was  ndoiissible  to  show  negligence  on 
the  part  of  defendant  as  affecting  plaintiff's  in- 
terest in  such  fruit. 

3.  Evidence  tending  to  show  negligence  In 
the  drying  process  before  the  fruit  was  mingled 
with  the  eommon  Irvt  in  the  bins,  though  it  did 
not  refer  to  plaintiffs  fruit  in  particular,  was 
competent  as  nffecting  plaintiff's  interest  in  the 
fruit  in  the  bins. 

4.  In  an  actios  for  injury  to  prunes  wiucli 
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plaintiff  had  delivered  to  defendant  nnder  a 
contract  that  the  same  should  "be  carefully 
handled  and  marketed  in  the  most  approved 
manner,"  testimony  that  more  men  in  the  state 
of  California  who  handle  and  dry  large  quanti- 
ties of  prunes  do  not  adopt  the  process  of  green 
grading  than  those  who  do  was  competent  as 
showing  what  was  "the  most  approved  man- 
ner" of  grading  prunes  generally  required  by 
the  contract. 

5.  An  action  was  brought  by  a  fruit  grower 
against  a  fruit  company  for  money  received  for 
fruit  sold  by  it  on  contract,  and  not  paid  over. 
It  was  admitted  that  defendant  was  entitled 
to  the  amount  allowed  it  in  the  contract  for  its 
services  in  handling  the  fruit,  and  that  the 
controversy  should  be  confined  to  certain  speci- 
fied items  charged  by  defendant,  not  within  the 
apparent  terms  of  the  contract.  Plaintiff  testi- 
fied that  an  amount,  being  the  aggregate  of 
such  items,  was  due  him,  but  on  cross-examina- 
tion stated  that  such  amount  was  simply  the 
balance  given  him  by  an  accountant,  and  that 
he  had  no  personal  knowledge  of  the  matter. 
The  transcript  on  appeal  did  not  contain  nil  the 
evidence.  Held,  that  the  court  cannot  say  that 
the  error  in  admitting  the  testimony  of  plain- 
tiff as  to  the  amount  due  was  harmless,  in  view 
of  the  admissions,  for  the  reason  that  the  testi- 
mony omitted  from  the  record  might  have 
shown  a  custom  or  other  circumstance  permit- 
ting the  charges  which  were  outside  the  ap- 
parent scope  of  the  contract. 

6.  In  an  action  for  conversion  of  food  deliv- 
ered to  a  warehouseman  to  be  dried  and  grad- 
ed, evidence  that  defendant  hauled  refuse  fruit 
away  from  its  cannery  was  inadmissible  for  the 
purpose  of  proving  the  conversion,  since,  under 
the  terms  of  the  contract,  defendant  was  en- 
titled to  reject  refuse  fruit. 

7.  Where  evidence  was  inadmissible  for  any 
purpose,  an  objection  that  the  same  was  in- 
competent, irrelevant,  and  immaterial  was  suf- 
ficient. 

Commissioners'  declBion.  Department  1. 
Appeal  from  superior  court,  Colusa  county. 

Action  by  D.  H.  Arnold  against  the  Pro- 
ducers' Fruit  Company  to  recover  for  fruit 
sold  and  for  conversion  thereof.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

B.  F.  Howard  and  W.  G.  Dyas,  for  appel- 
lant E.  T.  Crane  and  U.  W.  Brown,  for  re- 
spondent. 

SMITH,  C.  Action  for  breaches  of  con- 
tract between  plaintiff  and  defendant  of  date 
June  17,  1897,  by  which,  as  alleged,  "said 
defendant  agreed  to  receive  from  said  plain- 
tiff at  the  town  of  Colusa  •  •  •  certain 
fruit,  to  wit,  prunes,  and  to  dry,  cure,  pack, 
carefully  handle,  and  market  the  same  in  the 
most  approved  manner,  for  the  account  of 
the  said  plaintiff,  for  the  compensation  Id 
said  contract  provided,  and  by  which  said 
contract  said  plaintiff  agreed  to  pay  to  said 
defendant  the  certain  compensation  for  said 
services  In  said  contract  specified."  Three 
breaches  of  the  contract  by  the  defendant 
are  alleged  In  as  many  counts,  namely:  (1) 
Lack  of  "due  diligence,  skill,  and  care  In  dry- 
ing, curing,  packing,  and  handling  *  *  • 
fruit"  delivered  by  plaintiff  to  defendant  un- 
der the  contract;  (2)  failure  to  pay  over  part 
of  the  money  received  from  sales;  and  (3) 
the  conversion  by  defendant  of  fruit  deliv- 
ered under  the  conti-act     The  verdict  was 


for  the  plaintiff,  on  the  first  count  for  $71G, 
on  the  second  for  $153,  and  on  the  third 
count  for  $100.  There  was  also  a  fourth 
count,  but  the  verdict  on  this  was  against 
the  plaintiff.  The  appeal  Is  from  an  order 
denying  a  new  trial.  The  points  of  error  as- 
signed are:  (1)  Nonjoinder  of  parties  plain- 
tiff; (2)  erroneous  rulings  on  evidence;  and 
(3)  erroneous  InstructlonB. 

1.  The  first  point  turns  on  the  construction 
of  the  contract  between  plaintiff  and  defend- 
ant. The  contract  is  signed  by  the  plaintiff 
and  24  other  fruit  growers,  and  it  is  claimed 
by  the  defendant  that  it  is  a  Joint  contract, 
and  that,  consequently,  all  the  parties  of  the 
second  part  should  have  been  Joined  as  plain- 
tiffs. On  this  point  the  material  portions  of 
the  contract  are  as  follows:  "Memorandum 
of  agreement  made  and  entered  Into  this 
17th  day  of  June,  A.  D.  1887,  by  and  be- 
tween the  Producers'  Fruit  Company,  of  Sac- 
ramento city,  California,  a  corporation,  party 
of  the  first  part,  and  the  undersigned  fruit 
growers  of  Colusa  county,  parties  of  the  sec- 
ond part  witnesseth:  Ttiat  the  said  parties 
of  the  first  part  will  receive  at  the  Colusa 
Cannery,  located  at  Colusa,  California,  for 
drying  purposes,  peaches,  apricots,  pears,  and 
prunes,  and  agree  to  dry  the  same  for  the 
parties  of  the  second  part  and  charge  there- 
for the  actual  expense  of  drying,  curing,  and 
packing  said  fruit.  It  being  understood  and 
agreed  that  such  expense  for  drying,  curing, 
and  packing  as  aforesaid  shaU  not  exceed 
two  and  one-half  (2V^  cents  per  dried  pound 
fof  peaches  and  apricots,  one-half  (%)  cent 
per  dried  pound  for  prunes,  and  two  (2) 
cents  per  dried  pound  for  pears.  The  said 
party  of  the  first  part  hereby  agrees  to  ad- 
vance all  money  necessary  for  drying,  pack- 
ing, and  handling  said  fruit  and  charge  the 
same  against  the  fruit  delivered  and  dried, 
deducting  the  same  pro  rata  from  the  sales 
of  the  fruit  according  to  the  amount  of  dried 
fruit  each  individual  may  have,  as  compared 
to  the  total  amount  dried,  Including  a  com- 
mission of  five  per  cent,  on  the  gross  sales  of 
such  fruit  when  sold,  and  Interest  as  here- 
inafter provided.  In  consideration  of  the 
foregoing,  the  parties  of  the  second  part 
hereto  hereby  agree  and  bind  themselves  to 
deliver  to  the  said  party  of  the  first  part,  at 
the  Colusa  Cannery  and  drying  grounds 
aforesaid,  in  good  condition,  and  suitable  for 
drying,  all  their  peaches,  apricots,  prunes, 
and  pears  for  the  season  of  1897.  The  par- 
ties of  the  second  part  further  agree  that  all 
said  fruit  shall  be  placed  in  the  hands  of  the 
parties  of  the  first  part  for  sale,  and  mar- 
keted through  said  party  of  the  first  part, 
within  sixty  (60)  days  after  the  same  is  cured 
and  ready  for  market  reserving,  however, 
the  right  to  any  fruit  grower  to  sell  his  own 
fruit,  within  the  time  above  specified:  pro- 
vided such  sale  shall  be  made  through  the 
Producers'  Fruit  Company,  who  shall  receive 
five  per  cent,  commission  thereon.  •  •  • 
It  being  understood  and  agreed  by  and  be- 


Digitized  by 


Google 


CaL) 


ABNOLD  V.  PBODUCERS'  FBUIT  CO. 


285 


tween  the  parties  hereto  that,  unless  other- 
wise specifically  Instructed  by  the  owner. 
Bald  Piodncers'  Fruit  Company  shall  have 
the  selection  of  packages  In  which  fruit  shall 
be  marketed.  •  •  •  The  Producers'  Fruit 
Company  shall  be  entitled  to  Interest  at  the 
rate  of  eight  per  cent,  per  annum  for  all  ad- 
vances made  by  It  for  drying,  packing,  and 
handling  said  fruit  from  the  date  of  such 
advances  until  repayment  or  sale  of  fruit 
shall  have  been  made.  •  •  •  The  Pro- 
ducers' Fruit  Company  further  agrees  that  all 
fruit  delivered  to  it  for  drying  and  marketing 
as  aforesaid  shall  be  carefully  handled  and 
marketed  In  the  most  approved  manner." 
Signed  by  Producers'  Fruit  Company  and  by 
25  parties  of  the  second  part,  Including  plain- 
tiff. In  the  years  1897  and  1898  the  plaintiff 
and  others  of  the  parties  of  the  second  part 
delivered  to  the  defendant  their  several  crops 
of  prunes  to  be  disposed  of  as  provided  in 
the  contract.  The  fruit,  as  delivered  by  each 
party,  after  being  weighed,  was  dried  sepa- 
rately, and  then,  after  being  graded  Into  sev- 
eral sizes,  weighed  again  to  the  owner,  after 
which  It  was  mingled  with  the  other  fruit 
in  the  bins  used  for  the  purpose,  and  a  re- 
ceipt given  to  the  owner,  calling  for  so  many 
pounds  In  the  bulk.  From  the  above  state- 
ment It  Is  clear  that  the  contract  Is  several 
For  not  only  is  a  separate  accounting  with 
each  of  the  parties  of  the  second  part  re- 
quired, but  the  ownership  of  each  of  the 
growers  of  the  fruit  delivered  by  him,  or  of 
his  i)ortlon  of  the  common  bulk  after  com- 
mingling, Is  recognized  throughout  the  con- 
tract. 17  Am.  &  Eng.  Knc.  Law,  p.  666,  and 
cases  cited;  Hall  v.  Leigh,  8  Crancb,  50,  3 
L.  Ed.  484;  Shipman  v.  Mining  Co.,  158  U. 
S.  356,  15  Sup.  Ct.  886,  39  U  Ed.  1051.  The 
commingling  of  the  fruit  had  no  effect  upon 
the  title  of  the  several  owners  other  than 
simply  to  convert  It  Into  an  ownership  in 
common.  Civ.  Code,  8  1030;  Abb.  Law  Diet, 
tit.  "Confusion  of  Goods." 

2.  The  evidence  objected  to  relates  prin- 
cipally to  the  first  cause  of  action.  With 
reference  to  this,  witnesses  testified  as  to  the 
bad  CMidltlon  of  the  fruit  In  the  bins,  and  to 
the  causes  of  the  deterioration;  the  purpose 
and  effect  of  the  evidence  being  to  show  neg- 
ligence on  the  part  of  the  defendant.  The 
plaintiff  was  the  owner  of  about  a  third  of 
this  fruit  only,  and  it  was  objected  that  evi- 
dence of  the  condition  of  the  fruit  in  general 
was  not  competent  to  prove  negligence  In  the 
handling  of  plaintiffs  fmit.  But  as  plain- 
tiff's interest,  at  the  times  referred  to,  was 
an  undivided  Interest  in  the  whole,  the  testi- 
mony was  clearly  admissible.  The  same  ob- 
jecti(«  was  Interposed  to  other  testimony 
tending  to  show  negligence  In  the  drying  pro- 
cess, which  took  place  before  the  commingling 
of  the  fmit;  and  this  testimony  referred, 
not  to  plaintiff's  fmit  in  particular,  but  to 
the  fruit  of  all  the  parties  generally.  But,  aa 
it  was  contemplated  that  the  fmit  should  be 
"ommingled,  or,  at  least,  as  It  was  in  fact 


commingled,  with  the  knowledge  and  consent 
of  the  parties,  the  same  rule  must  apply;  for 
it  is  clear  that,  whatever  may  have  been  the 
difference  of  negligence  or  of  damage  with 
reference  to  the  fruit  of  the  several  parties 
before  commingling,  this  would  become  com- 
mon to  the  mass  when  commingled,  and  thus 
the  damage  to  each  would  be  simply  bis  pro- 
portion of  the  aggregate  damage.  The  agree- 
ment of  the  defendant  required  that  all  fruit 
delivered  to  It  under  contract  should  "be  care- 
fully handled  and  marketed  In  the  most  ap- 
proved manner,"  and  as  bearing  on  this  point 
two  of  the  plaintiff's  witnesses  (Gray  and 
Paul)  were  asked.  In  effect,  whether  better 
results  would  be  had  from  green  grading  or 
not  green  grading  prunes,  and  both  testified 
In  effect  that  the  former  Is  the  l>eBt  process. 
This  testimony  was  objected  to  by  the  de- 
fendant "as  incompetent,  Irrelevant,  and  im- 
material." The  witness  Paul  was  then  asked 
by  defendant's  counsel  whether  it  was  not  "a 
fact  that  more  men  in  the  state  of  California, 
who  handle  and  dry  large  quantities  of 
pranes,  do  not  adopt  the  process  of  green 
grading  than  those  who  do,"  and  on  objection 
this  was  raled  out  by  the  court,  on  the  ground 
that  "a  majority  cannot  decide  whether  It  Is 
the  best  method  or  not."  Green  grading,  it 
will  be  understood,  is  a  process  by  which  the 
prunes  are  run  through  a  machine,  and  the 
smaller  separated  fr(»n  the  larger  ones  be- 
fore they  are  put  out  to  dry.  These  rulings 
of  the  court  involve  a  constmctlon  of  the  con- 
tract which  cannot  be  maintained.  The  pro- 
vision that  the  fruit  should  be  handled  and 
marketed  "In  the  most  approved  manner"  re- 
fers simply  to  the  methods  most  generally 
used  by  comi>etent  men  in  the  trade  of  fruit 
drying,  and  these  may  or  may  not  be  the  best 
methods  attainable,  or  necessarily  the  meth- 
ods that  will  produce  the  best  results.  The 
rulings  objected  to  are  therefore  erroneous, 
and  it  is  very  clear  that  they  may  have  very 
seriously  influenced  the  Jury  in  arriving  at 
their  verdict 

With  regard  to  the  second  cause  of  action, 
it  appears  from  the  pleadings  that  plalntlfTs 
fruit  had  been  sold  by  defendant  for  the  sum 
of  $3,074.09,  and  that  plaintiff  had  received 
on  accotmt  $1,023.48,  leaving  a  balance  of  $1,- 
450.51,  which  had  been  charged  against  him 
by  defendant  for  expenses.  Of  this  it  was 
admitted  the  sum  of  $1,144.50  was  a  legiti- 
mate charge,  and  "that  the  only  other  ex- 
penses paid  and  incurred  by  the  defendant 
for  plaintiff  on  said  fruit  were  the  following 
Items,  to  wit:  For  dry-grading  said  fruit 
after  the  same  was  dried,  and  before  it  was 
put  in  the  bins,  and  before  packing,  $72.31; 
for  redipplng  In  January,  1808,  after  the  fruit 
had  been  put  Into  the  bins,  and  Just  before 
it  was  packed,  $136.32;  and  for  shoveling  said 
fruit  after  It  was  put  Into  bins,  and  before 
it  was  packed,  $30.50;  and  that  the  only  Is- 
sue between  the  parties  under  the  second 
cause  of  action  was  whether  the  said  last- 
mentioned  items  of  $72.31,  $136.32,  and  $30.- 
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50  were  properly  chargeable  by  defendant 
against  plaintiff  under  the  terms  of  said  con- 
tract, In  addition  to  the  charge  of  $723.31, 
•  •  •  being  the  limit  of  one-half  cent  per 
dried  pound  for  drying,  curing,  and  packing 
said  prunes,  chargeable  under  said  contract." 
Under  this  state  of  the  issues  the  plaintllf 
testified  generally  that  there  remained  due 
to  him  from  the  defendant  the  sum  of  $311.38, 
but  on  cross-examination  It  appeared  that  this 
was  simply  the  balance  given  him  by  an  ac- 
countant, and  that  he  had  no  personal  knowl- 
edge of  the  matter.  Defendant's  counsel  then 
moTed  to  strike  out  the  testimony,  and  the 
motion  was  overruled  and  an  exception  tak- 
en. This  was  clearly  error,  but  it  la  claimed 
by  plaintiffs  counsel  that  the  facts  stipulated 
were  sufficient  to  support  the  verdict  of  the 
^ury,  and  the  error  was,  therefore.  Imma- 
terial. The  claim  is  that  the  three  Items  men- 
tioned in  the  stipulation  all  come  within  the 
provision  of  the  contract  fixing  a  limit  of  one- 
half  cent  per  pound  for  "the  actual  expmae 
of  drying,  curing,  and  packing  said  fmlt" 
But,  as  the  transcript  does  not  contain  all  the 
evidence,  we  cannot  say  as  a  matter  of  law 
that  tliese  Items  are  thus  Included;  for 
though,  in  the  absence  of  any  evidence  of 
custom  or  other  circumstances  bearing  upon 
the  question,  we  might  be  inclined  to  hold 
that  these  items,  or  some  of  them,  come  with- 
in the  provision  of  the  contract  alluded  to, 
we  cannot  say  that  a  different  meaning  might 
not  be  put  upon  them  by  such  evidence.  Nor 
can  we  tell  on  which  of  these  Items  the  ver- 
dict of  the  Jury  Is  founded;  and  one  of  them 
at  least,  namely,  the  first,  may  be  a  proper 
charge.  We  cannot  say,  therefore,  that  the 
error  is  Immaterial. 

With  reference  to  the  third  cause  of  action 
the  allegations  are,  in  effect,  that  fruit  was 
delivered  to  the  defendant  under  the  contract, 
and  that  of  the  fruit  thus  delivered  a  certain 
quantity  was  unlawfully  converted  by  the  de- 
fendant to  its  own  use.  On  this  point  wit- 
nesses for  plaintiff  were  asked,  In  effect, 
whether  they  knew  of  any  of  the  fruit  being 
taken  away  by  any  parties,  or  hauled  away 
from  the  cannery  building,  and  answered  in 
the  affirmative.  This  fruit,  It  appeared  from 
questions  asked  the  witnesses  and  their  testi- 
mony, was  rejected  from  the  cannery  building 
in  the  process  of  curing  as  refuse.  The  evi- 
dence was  objected  to  as  Immaterial,  irrele- 
vant, and  incompetent.  But  the  defendant 
was  clearly  authorized,  under  the  terms  of  the 
contract,  to  reject  refuse  fruit;  and,  if  this 
power  was  rightly  exercised,  there  was  no 
conversion.  The  mere  fact  that  some  fruit 
was  rejected  on  this  account  was,  therefore, 
incompetent  as  proof  of  conversion,  and  the 
evidence  should,  therefore,  have  been  exclud- 
ed; and,  as  the  cvldeucQ  was  inadmissible  for 
any  purpose,  the  general  objection  to  it  was 
sufficient. 

The  objections  to  the  instructions  complain- 
ed of  ai*e  principally  based  upon  the  theory 
of  the  defendant  tliat  the  contract  Is  Joint; 


but,  as  we  have  concluded  that  this  is  not 
the  case.  It  follo^^'s  that  the  objections  are  un- 
tenable. We  therefore  advise  that  the  order 
denying  the  motion  for  a  new  trial  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

We  concur:    HAXNES,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  denying  the 
motion  for  a  new  trial  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 


GANS  T.  STEELE;  Judge. 

(Supreme  Court  of  Idaho.     May  19,  1900.) 

WRIT  OF  REVIBJW  —  FILING  OP  PETITION-* 
COURTS  OF  RECORD— APPEAL— ORDER  AFT- 
ER JUDGMENT  — JURISDICTION  — DEFECTIVE 
WRIT. 

1.  Application  and  affidavit  were  presented  to 
district  Judge  at  chambers  for  writ  of  review. 
Writ  was  issued  on  November  21,  1S99.  Appli- 
cation filed  December  6,  1899.  Bcld  sufficient, 
as  there  is  nothluz  in  the  statute  requiring  the 
application  to  be  filed  before  the  writ  is  grant- 
ed. 

2.  The  law  does  not  confine  the  Issuance  of 
writs  of  review  to  courts  of  record,  but  that  a 
writ  may  issue  to  any  inferior  tribunal,  board, 
or  officer  exercising  judicial  functions  upon 
proper  showing  in  cases  where  there  is  no 
plain  and  speedy  remedy. 

3.  The  stntute  does  not  provide  an  appeal 
from  an  order  of  a  probate  court  made  in  a 
proceeding  supplemental  to  execution,  and  the 
only  means  of  reviewing  such  order  is  by  writ 
of  review. 

4.  Section  3890,  Rev.  St.,  gives  a  district 
Judge  at  chambers  Jurisdiction  to  issue  writs 
of  review. 

5.  A  writ  issued,  defective  upon  its  face,  does 
not  afFect  the  jurisdiction  of  the  judge,  and 
such  defect  must  be  reached  by  demurrer  or 
motion  to  quash. 

(Syllabus  by  the  Court.) 

Application  by  Hamilton  Gans  for  writ  of 
review  against  Edgar  C.  Steele,  Judge.  Writ 
denied. 

Isham  N.  Smith  and  Geo.  W.  Tannablll, 
for  plaintiff.    James  W.  Reid,  for  defendant. 

SULLIVAN,  J.  This  is  an  application  for 
a  writ  of  review  to  review  the  action  of  the 
district  Judge  of  the  Second  Judicial  district 
of  this  state  In  the  issuance  of  a  writ  of  re- 
view to  review  the  action  of  the  probate  court 
of  Nez  Perce  county  In  a  matter  wherein  said 
probate  Judge  made  an  order  directing  a  gar- 
nish ije  to  pay  Into  court  or  to  the  sheriff 
holding  an  execution  certain  money  In  the 
hands  of  such  garnishee  belonging  to  the  ex- 
ecution debtor.  It  appears  that  said  execu- 
tion debtor  claimed  said  money  as  exempt 
under  the  provisions  of  subdivision  7,  S  4480, 
Rev.  St.,  and  acts  amendatory  thereof.  The 
question  of  said  exemption  was  tried  some 
time  after  Judgment  had  been  entered  in  the 
action,  which  trial  or  proceeding  was  supple- 
mental to  execution.  The  Judge  held  thai 
said  money  was  not  exempt,  and  ordered  the 
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garnishee  to  pay  It  over  to  tfie  sheriff,  to  be 
applied  in  satisfactiou  of  aald  execution.  The 
writ  of  review  Issued  by  the  judge  of  the  dis- 
trict court  was  to  review  said  action  of  the 
prolMite  judge,  and  it  is  contended  that  the 
district  judge  bad  no  jurisdiction  to  issue  the 
same: 

1.  For  the  reason  ttiat  there  was  no  pro- 
ceeding pending  upon  which  the  issuance  of 
the  writ  could  be  predicated,  as  the  writ  was 
issued  NoYeiul>er  21,  1809,  and  the  petition 
therefor  not  filed  until  December  6,  1809. 
There  is  nothing  in  the  law  requiring  the  peti- 
tion or  affidavit  to  be  filed  before  the  writ 
shall  issue.  The  application  was  made  to  the 
judge.  He  examined  it,  issued  the  writ,  and 
the  application  was  filed  thereafter.  That 
was  sufficient. 

2.  It  is  contended  that  the  district  Judge 
had  no  jurisdiction  to  issue  the  writ  of  review 
to  the  probate  court,  as  that  court,  In  the  mat- 
ter complained  of,  was  acting  as  a  justice  of 
the  peace;  hence  was  not  a  court  of  record. 
This  contention  Is  without  merit,  for  the  rea- 
son that  section  4962,  Rev.  St,  provides  that 
a  writ  of  review  may  Issue  to  an  Inferior  tri- 
bunal, board,  or  officer  exercising  judicial 
functions  when  such  tribimal,  board,  or  officer 
has  exceeded  its  or  his  Jurisdiction,  and  there 
is  no  plain,  speedy,  and  adequate  remedy. 
The  issuance  of  such  writ  does  not  depend  on 
the  fact  whether  the  tribunal  is  a  court  of 
record  or  not.  While  It  is  true  the  writ  re- 
quires the  record  of  the  proceedings  complain- 
ed of  to  be  certified  up,  yet  the  law  does  not 
confine  the  issuance  of  such  writs  to  courts  of 
record.  Inferior  tribunals,  boards,  and  offi- 
cers eJterdsing  judicial  functions  keep  rec- 
ords of  proceedings  had  before  it  or  them, 
and  the  record  that  is  kept  in  such  cases  is  the 
record  referred  to  In  the  provisions  of  the 
statute  applicable  to  writs  of  review. 

3.  It  is  contended  that  there  is  a  plain, 
speedy,  and  adequate  remedy  given  by  appeal 
from  the  order  complained  of,  made  by  the 
probate  judge  after  judgment  In  said  matter 
supplemental  to  execution.  Our  statutes  pro- 
vide for  an  appeal  from  all  orders  made  after 
judgment  by  the  district  court,  but  fall  to 
make  any  provisions  for  appeal  from  orders 
made  after  judgment  by  the  probate  court 
in  proceedings  supplemental  to  execution. 
Therefore  the  only  method  of  reviewing  such 
orders  is  by  writ  of  review.  No  doubt  the 
district  court  might  be  given  jurisdiction  to 
hear  appeals  from  justices  of  the  i>eace  from 
orders  made  after  Judgment,  but  the  legisla- 
ture has  failed  to  authorize  by  statute  appeals 
from  such  orders. 

4.  It  Is  cont<;nded  that  the  district  judge  has 
no  Jurisdiction  to  issue  a  writ  of  review;  that 
the  court  only  has  that  power.  Section  3800, 
Kev.  St.,  confers  jurlsJiction  on  a  district 
judge  to  issue  such  wi-lts. 

5.  It  is  contended  that  the  writ  Issued  by 
the  judge  Is  void  on  its  fuee,  for  the  reason 
that  it  is  process,  and  does  not  run  in  the 
name  of  the  state  nor  of  the  people  of  the 


I  state.  If  the  writ  is  defective  In  form,  that 
(loos  not  affect  the  Jurisdiction  of  the  court 
to  issue  the  writ.  A  writ  defective  In  form 
may  be  reached  by  demurrer  or  motion  to 
quash.  Section  4968,  Rev.  St.,  provides  that 
the  writ  cannot  be  extended  further  than  to 
determine  whether  the  Inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the  au- 
thority of  such  tribunal,  board,  or  officer.  We 
hold  that  the  district  judge  had  the  authority 
to  Issue  a  writ  of  review  In  said  matter,  and 
his  action  therein  is  affirmed,  and  the  writ  of 
review  Issued  by  this  court  is  quashed.  Costs 
are  awarded  to  defendant. 

HUSTON,  0.  J.,  and  QUARI.^S,  J.,  concur. 


FIRST  NAT.  BANK  OF  LEWISTON  v. 

HAYS  et  al. 
(Supreme  Court  of  Idaho.    May  19,  ISCO.) 

UNLAWFUL    DETAINER— EJECTMENT— IN- 
STRUCTIONS—JUDG.ME.\T—UEN— 
PARTIES  AND  PRIVIKS. 

1.  One  who  takes  title  by  conveyance  from  a 
judgment  debtor  takes  it  subject  to  the  lien 
of  the  judgment,  and  especially  is  that  so 
when  the  conveyance  excepts  from  the  cov- 
enants in  the  deed  judgn^ents  of  record. 

2.  M.  being  the  commou  source  from  whom 
appellants  and  respondents  procured  title  to 
certain  land,  a  sheriff's  deed  was  executed,  the 
basis  of  which  was  a  judgment  against  M.,  and 
which  judgment  was  a  lien  on  said  land  at  the 
date  of  the  convejance  to  respondents.  Beld, 
that  said  respondents  were  bound  by  the  re- 
citals in  said  deed,  and  are  privies  to  said  judg- 
ment. 

3.  The  court  charged  the  Jury  that  this  was 
an  action  in  ejectment,  and  that  the  recitals  in 
the  sheriff's  deed  did  not  bind  respondents.  The 
giving  of  said  charges  held  to  be  prejudicial  er- 
ror. 

(Syllabus  by  the  Oourt.) 

Appeal  from  district  court,  Nea  Perce  coun- 
ty;  Edgar  C.  Steele,  Judge. 

Action  by  the  First  National  Bank  of  Lew- 
iston  against  W.  J.  Hays  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Isham  N.  Smith  and  Geo.  W.  Tannahill, 
for  appellant.  James  W.  Reid,  tot  respond- 
ents. 


SULLH'AN,  J.  This  Is  an  action  of  un- 
lawful detainer,  and  was  brought  In  the  pro- 
bate court  of  Nez  Perce  county.  The  answer 
of  defendants  set  up  title  to  the  land  in  con- 
troversy, and  the  case  was  certified  to  tlie 
district  court.  The  an.«wer  also  set  up  an 
equitable  defense,  and,  before  the  trial,  mo- 
tion was  made  by  counsel  for  defendants 
(who  are  respondents  here)  for  judgment  on 
the  pleadings.  After  hearing  argument  of 
respective  counsel,  the  court  denied  said  mo- 
tion, and  declined  to  try  the  equitable  defense 
upon  the  ground  that  It  did  not  constitute 
an  equitable  defense.  Thereupon  the  action 
was  tried  by  the  court  with  a  jury  upon  the 
Issues  thus  made,  and  verdict  and  Judgment 
.were  entered  in  favor  of  defendants.    This 
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appeal  Is  trom  the  judgment  and  order  deny- 
ing a  new  trial. 

The  appeal  was  submitted  on  the  brief  of 
appellants,  with  permission  to  counsel  for  re- 
spondents to  file  brief  within  10  days  there- 
after. No  brief  has  been  filed  on  behalf  of 
respondents.  The  following  facts,  among  oth- 
ers, appear  from  the  record:  The  appellant 
claimed  title  deraigned  as  follows:  On  March 
9,  1894,  in  the  district  court  of  the  Second  ju- 
dicial district,  in  an  action  there  pending 
wherein  Mrs.  R.  Saux  &  Co.  were  plaintiffs 
and  John  H.  Morrison  and  others  were  de- 
fendants, such  proceedings  were  had  that  a 
Judgment  was  rendered  and  entered  against 
said  defendants  and  in  favor  of  said  plain- 
tiffs. Thereafter  execution  was  issued  there- 
on, and  levied  upon  the  land  in  dispute.  Said 
land  was  sold  thereunder,  and  certificate  of 
sale  thereof  was  issued  to  one  W.  E.  Timber- 
lalte,  which  certificate  was  by  lilm  thereafter 
assigned  to  one  Ralston  VoUmer  on  July  18, 
1896.  Thereafter  a  sheriff's  deed  was  issued 
under  said  certificate,  and  the  lands  In  con- 
troversy were  conveyed  thereby  to  said  VoU- 
mer, and  thereafter,  by  quitclaim  deed,  he 
conveyed  said  land  to  the  appellant.  The 
appellant  also  obtained  a  quitclaim  deed  from 
said  Morrison  conveying  to  it  said  land.  The 
respondents  claimed  title  through  deed  of  con- 
veyance from  said  Morrison  dated  the  12th 
day  of  •  August,  1805,  which  deed  excepted 
from  the  covenants  thereof  "mortgages  and 
judgments  of  record."  As  the  judgment  un- 
der which  the  grantor  of  the  appellant  pro- 
cured title  was  entered  Marcli  9,  1894,  said 
conveyance  excepted  said  judgment  from  Its 
covenants;  and,  as  said  judgment  was  of  rec- 
ord in  the  records  of  the  district  court  of  Nez 
Perce  county.  It  was  a  lien  upon  said  land 
at  the  date  said  judgment  debtor,  Morrison, 
conveyed  said  land  to  the  respondents,  and 
he  could  not  devest  it  of  said  lien  by  a  con- 
veyance thereof  to  respondents.  Morrison 
was  a  party  to  the  action  in  which  said  judg- 
ment was  rendere<l,  and  his  grantees  got  no 
greater  Interest  in  said  land  than  he  had  at 
the  date  of  his  conveyance  to  them.  They 
might  have  redeemed  from  the  sheriff's  sale 
wltliin  the  time  allowed  by  law  for  redemp- 
tion, but,  as  they  failed  to  do  so,  they  lost 
tlie  equity  of  redemption  by  lapse  of  time, 
and  the  title  passed  to  the  holder  or  owner  of 
the  sheriff's  certificate  of  sale.  The  judgment 
became  a  lien  on  said  land  on  the  date  of 
Its  entry,  March  9,  1894;  and  the  sheriffs 
deed  by  relation  dated  back  to  the  date  when 
the  lien  of  said  judgment  attached  to  said 
land,  and  cut  off  all  subsequent  liens.  As 
Morrison  was  defendant  and  judgment  debt- 
or In  said  suit,  and  as  the  respondents  claim 
title  under  conveyance  from  him  made  sub- 
sequent to  the  entry  of  said  judgment  and  sub- 
sequent to  the  time  that  said  judgment  be- 
came a  lien  upon  said  land,  they  are  privies 
to  said  judgment,  and  are  as  conclusively 
bound  thereby,  so  far  as  the  title  to  said 
land  is  concerned,  as  Morrison  himself.    And, 


besides,  the  deed  under  which  respondents 
claim  title  from  Morrison  especially  excepts 
said  Judgment  from  its  covenant's.  A  Judg- 
ment debtor  cannot  devest  his  land  of  a  Judg- 
ment Uen  or  lien  made  by  sheriff's  sale  by 
transferring  the  title  to  another  person. 

We  are  at  a  loss  to  know  why  this  case 
was  tried  upon  the  theory  that  It  was  an  ac- 
tion In  ejectment  The  complaint  does  not 
contain  the  allegations  required  in  a  com- 
plaint in  ejectment,  and  only  prays  for  a 
restitution  of  the  premises,  and  for  damages 
for  the  detention  thereof.  The  answer  denied 
the  material  allegations  of  the  complaint, 
and  set  up  title  in  the  respondents.  It  also 
set  up  an  equitable  defense  by  way  of  cross 
complaint.  The  court,  however,  declined  to 
try  the  equitable  defense  upon  the  ground 
that  the  allegations  did  not  constitute  an  eq- 
uitable defense.  The  court  charged  the  jury 
that  this  was  an  action  in  ejectment,  and  the 
party  showing  the  better  title  must  recover. 
The  court  also  charged  the  jury  that  the  sher- 
iff's deed  to  Vollmer  would  not  bind  respond- 
ents, because  they  were  not  parties  to  said 
judgment,  and  for  that  reason  the  recitals 
In  the  sheriff's  deed  were  insufficient  as  to 
them.  Whatever  title  either  the  appellant  or 
respondents  had  to  said  land  was  procured 
through  Morrison.  He  was  the  common 
source  of  title  claimed  by  both  appellant  and 
respondents.  The  respondents  took  their  ti- 
tle from  Morrison  snliject  to  said  judgment 
lien,  and  were  privies  thereto,  and  were 
bound  by  said  sheriff's  deed  and  the  recitals 
contained  therein  as  firmly  as  was  Morrison. 
The  instructions  referred  to  were  erroneous, 
and  It  was  prejudicial  error  to  give  them. 
As  the  record  clearly  shows  that  the  appellant 
is  the  legal  owner  of  said  land,  and  entitled 
to  the  possession  thereof,  it  would  be  useless 
to  remand  the  case  for  a  new  trial.  The 
judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judgment 
in  favor  of  the  appellant  for  the  restitution 
of  said  premises  as  prayed  for,  without  dam- 
ages and  for  costs  of  suit.  Costs  of  appeal 
are  awarded  to  appellant. 

HUSTON,  C.  J.,  concurs.  QUARTZES,  J., 
did  not  sit  in  the  case,  and  took  no  part  in 
the  decision. 


STATE  v.  TAYLOR. 

(Supreme  Court  of  Idaho.     May  19,  1900.) 

MURDER— EVIDENCES-REMARKS   OF   COURT. 

1.  Where,  on  the  trial  of  a  defendant  upon  a 
charge  of  murder,  a  witness  testified  that  after 
the  siiootiuK,  and  wlien  the  defendant  was 
some  distance  from  the  house  where  the  shoot- 
ing took  place,  "be  [the  defendant]  took  a  shot 
at  nie  [the  witness]."  in  overruling  an  objection 
to  the  evidenoo  the  court  remarked  that  "the 
ol)ject  of  the  admission  of  that  testimony  is  to 
show  the  character,  disposition,  and  action  of 
the  defendant  at  that  time,  as  being  evilly  dis- 
posed  towards  some  one.       Held,   that   both 
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tbe  admission  of  the  testimony  and  the  re- 
marlts  of  tlie  court  were  error. 

2.  Tlie  coroner,  being  upon  the  witness  stand, 
was  aslced  by  the  prosecution  if  he  held  an  in- 
quest over  the  deceased;  and,  the  question  be- 
ing objected  to  by  defendant,  the  court  re- 
marlced,  in  sustaining  the  objection:  "I  sus- 
tain that.  There  was  nothing  mysterious  about 
it.  People  knew  who  shot  him.  A  coroner's 
inqiiest  is  only  to  find  out  how  a  person  comes 
to  his  death.  If  shown  otherwise,  they  do  not 
hold  one."    Beld  reversible  error. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone  coun- 
ty; A.  K.  Maytaew,  .Judge. 

Walter  Taylor  was  convicted  of  manslaugh- 
ter, and  appeals.    Kerersed. 

W.  W.  Woods,  for  appellant  S.  H.  Hays, 
Atty.  Gen.,  for  the  State. 

HUSTOX,  C.  J.  The  defendant  was  con- 
victed of  manslaughter,  and  appeals  from  tbe 
judgment  of  conviction,  and  also  from  the 
order  of  the  court  denying  the  motion  for  a 
new  trial. 

Briefly  stated,  the  facts  in  the  case,  as 
they  appear  from  the  record,  are  about  as 
follows:  The  defendant,  one  Baruliart,  and 
one  Mabel  Meade  were  engaged  in  some  dis- 
pute or  altercation  upon  the  porch  of  the 
bouse  occupied  by  the  said  Mabel  Meade  as  a 
house  of  prostitution.  In  the  town  of  Ward- 
ner.  While  this  altercation  was  going  on, 
the  deceased  came  out  of  the  house,  onto  the 
porch,  and  engaged  in  the  controversy.  Al- 
most immediately  ui)on  the  appearance  of 
deceased,  he  and  Bnruhart  engaged  In  what 
is  tenned  by  the  witness  a  "scutfle."  They 
clinched,  and  In  their  scutfle  they  passed  from 
the  porch  into  the  ball  of  the  house,  and 
from  the  hall  Into  the  front  room  or  parlor; 
and  as  they  passed  iuto  the  front  room  or 
parlor  a  shot  was  fired,  and  the  deceased 
fell,  expiring  almost  Instantly.  When  de- 
ceased and  Barnhart  passed  from  the  hall 
Into  the  front  room,  they  were  clinched.  The 
woman  Jlaltel  Meade  testifies  that  when  the 
shot  was  fired  she  liad  hold  of  Barnhart's 
arm,  and  that  he  and  deceased  were  clinched. 
She  did  not  see  the  defendant  after  the 
sculHe  commenced  between  Barnhart  and  de- 
ceased, ''until  she  saw  hhu  going  down  the 
alley  after  the  shooting."  Tlie  only  other 
person  lu  the  room  at  the  time  of  tlie  shoot- 
ing was  the  woman  Susie  Wilson,  who  tes- 
tifies that  she  did  not  see  the  defendant  at 
all,  and  that,  had  he  been  in  the  room,  she 
must  have  seen  him.  The  physician  who  ex- 
amined the  body  of  the  deceased  Immedi- 
ately or  very  soon  after  tbe  shooting  testifies 
as  follows:  "I  could  determine  the  point  of 
entrance,  on  account  of  a  powder  stain  or 
powder  mark  covering  an  area  of,  perhaps, 
two  Inches  In  diameter.  The  hair  was  singed 
right  down  to  the  scalp,  sliowlug  that  the 
gun  was  In  close  proximity  to  the  body  when 
the  shot  was  fired.  Q.  Describe  to  the  Jury, 
In  your  opinion,  how  far  the  gun  was  from  the 
head  of  Leroy.  \.  When  he  was  shot,  approx- 
imately, I  should  say  anywhere  from  two  to 
01  P.— 19 


six  feet."  No  witness  testified  to  seeing  the 
defendant  Inside  the  bouse  when  the  shooting 
took  place.  The  witness  Mabel  Meade  was 
permitted,  over  the  objection  of  defendant, 
to  testify  that  after  tbe  shooting,  and  while 
defendant  was  going  from  the  house  down 
an  alley,  he  "took  a  shot  at  her."  Defend- 
ant's counsel  moved  to  strike  out  this  testi- 
mony, which  motion  was  denied  by  the  court; 
the  court  saying,  "The  object  of  the  admis- 
sion of  that  testimony  is  to  show  the  char- 
acter, disposition,  and  action  of  the  defend- 
ant at  the  time,  as  to  being  evilly  disposed 
toward  some  one.  That  is  the  proposition." 
To  all  of  which  defendant  ex<-epted.  We 
think  the  admission  of  this  testimony  was 
error.  It  was  not  admissible  as  a  part  of 
the  res  gestze,  and  the  reason  given  by  the 
court  for  Its  admission  Is  still  more  errone- 
ous. In  the  trial  of  a  criminal  case,  and 
more  especially  one  In  which  the  life  of  the 
defendant  Is  Involved,  the  trial  court  cannot 
be  too  carefnl  In  refraining  from  any  act  or 
expression  which  can  possibly  tend  to  preju- 
dice the  case  of  the  defendant  with  the  jury. 
2  Thomp.  Trials,  §  2207;  Peopie  v.  Buster, 
53  Cal.  C12:  People  v.  Williams,  17  Cal.  142. 
On  the  trial,  one  Hugh  France,  the  cor- 
oner, and  the  physician  first  called  to  see  de- 
fendant after  the  shooting,  testified  as  fol- 
lows: "Q.  Did  you  hold  any  coroner's  Jury 
over  the  death  of  Ed  Leroy?  A.  I  did  not. 
Q.  State  to  the  Jury  why  you  did  not.  Mr. 
Evens  (counsel  for  defendant):  We  object 
as  Immaterial,  irrelevant,  no  part  of  the  res 
gestte.  The  0>urt:  I  sustain  that.  There 
was  nothing  mysterious  about  It  People 
knew  who  shot  him.  A  coroner's  Inquest  Is 
only  to  find  out  how  a  person  came  to  his 
death.  If  known  otherwise,  they  do  not 
have  to  hold  one."  To  the  above  remarks  of 
the  court,  defendant  excepted.  There  can  be 
no  question  but  that  the  remarks  of  the  court 
were  not  only  Improper,  but  were  manifestly 
prejudicial  to  the  defendant,  and  constitute 
reversible  error.  We  cannot  agree  with  the 
attorney  general  In  his  contention  that  this 
is  not  a  proi)er  matter  to  be  brought  here  by 
bill  of  exceptions.  It  was  error,— prejudicial 
error,— and  was  duly  excepted  to,  and  proi)- 
erly  embodied  In  the  bill  of  exceptions.  The 
court  had  an  opportunity  to  direct  the  Jury 
not  to  regard  It,  but  did  not  uo  so;  and,  even 
If  he  had,  the  error  would  not  have  been 
cured  thereby.  The  witness  France  also  tes- 
tified that  while  defendant  was  under  arrest, 
and  shortly  after  the  shooting,  he  (witness) 
heard  defendant  say  that  "he  [defendant] 
fired  the  shot  that  killed  Leroy  [the  deceas- 
ed]." This  Is  the  onlj'  direct  testimony  con- 
necting the  defendant  with  the  shooting. 
The  only  witnesses  present  In  the  room  at 
the  time  the  shot  was  fired,  and  who  testi- 
fied on  the  trial,  to  wit,  Mabel  Meade  and 
Susie  Wilson,  state  that  the  defei»dant  was 
not  in  the  room  when  the  shot  was  fired. 
Inasmuch  as  the  cause  must  be  sent  back  for 
a  new  trial,  we  do  not  deem  it  necessary  to 
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coneiaer  tbe  'qiiestion'of  the  bisufficl'ebcy  of 
the  evidence  to  support  the  verdict:. 

We  have  carefully  examined  the  instruc- 
tions given  and  refused,  and  we  cannot  say 
that  any  substantial  error  appears  therein. 
While  some  of  the  instructions  aslied  by  the 
defendant,  and  refused  by  the  court,  state 
the  law  correctly,  we  think  the  subject-mat- 
ter of  them  was  contained  in  the  instructions 
given  by  the  court  The  judgment  of  the 
district  court  is  reversed,  and  a  new  trial 
ordered. 

SULLIVAN,  J.,  concurs.  QUARLES,  J., 
was  absent  at  the  bearing  of  this  case,  on 
account  of  sickness. 


BIOE  et  al.  ▼.  RIGLBY  et  al.  (MOORB  et  al., 
Interveners). 

(Supreme  Court  of  Idaho.     May  18,  1900.) 

ORUB-9TAKE  CONTRACT— MINING  CLAIMS— EV- 
IDENCE —  WEIGHT  —  RESULTING  TRUST  — 
SPECIFIC  PERFORMANCE  —  COMPETENCY  OF 
WITNESSES. 

1.  To  establish  a  resulting  trust  in  land,  the 
evidence  must  be  so  clear  and  certain  as  to 
leave  no  well-founded  doubt  upon  the  subject. 

2.  lu  an  ordinary  equity  suit,  the  allegations 
of  the  complaint  may  be  established  by  a  pre- 
ponderance of  the  evidence,  but  to  establish  a 
trust  in  laud,  and  to  obtain  a  decree  for  spe- 
cific performance,  the  contract  sought  to  be  en- 
forced must  be  fully  and  clearly  proved.  A 
mere  preponderance  of  evidence  is  not  suffi- 
cient. 

3.  Under  the  provisions  of  subdivision  3,  { 
5857,  Rev.  St.,  in  an  action  against  an  admin- 
istrator to  establish  a  resulting  trust  in  land, 
the  plaintiff  in  such  action  is  disqualified  from 
being  a  witness  as  to  matters  of  fact  occur- 
ring before  the  death  of  such  deceased  person. 
Nasholds  v.  McDonell  (Idaho)  55  Pac.  894, 
overruled  on  that  point. 

4.  The  term  "claim  or  demand,"  as  used  in 
said  section  5957,  embraces  all  rights  of  action 
for  the  establishment  of  a  trust  in  land,  as 
well  as  claims  or  demands  for  debts  or  dam- 
ages against  the  estate  of  a  deceased  person. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Idaho  county; 
Edgar  C.  Steele,  Judge. 

Action  by  Jacob  N.  Rice  and  Perry  Mailory 
against  B.  R.  Rigley  and  others.  John  C. 
Moore  and  others  intervene.  Judgment  for 
plaintiffs  and  defendants  appeal.    Reversed. 

James  R  Babb  and  W.  N.  Scales,  for  ap- 
pellants. Albert  Allen  and  Vic  Blerbower, 
for  respondents.  StoU  &  Macdonald,  for  In- 
terveners Gliddens.  Rled  &.  Worth,  for  in- 
tervener John  C.  Moore. 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondents  Jacob  N.  Rice  and  Perry 
Mailory  to  enforce  the  specific  performance  of 
an  alleged  oral  prospecting  or  grub-stake  con- 
tract and  to  compel  a  conveyance  to  them  of 
an  undivided  one-half  interest  in  and  to  the 
Big  Buffalo,  Merrlniac,  and  Oro  FIno  mining 
claims,  situated  in  Buffalo  Hump  or  Rob- 
bins  mining  district,  In  Idaho  county,  which 
mining  claims,  it  Is  alleged,  were  located  by 
appellants  and  defendants  B.  B.  Rigley  and 


CX  F;  Bobbins  In  purmiaiice  of  said  alleged 
oral  grub-stake  contract.  After  the  com- 
mencement of  the  action,  and  before  the  trial, 
the  defendant  Robbins  died,  and  one  Dell 
Butterworth  was  appointed  administrator  of 
the  estate  of  said  deceased,  and  was  sut)sf.- 
tuted  as  a  party  defendant,  and  Is  on  appel- 
lant here.  The  deceased,  Robbins,  dm'ing  his 
lifetime,  conveyed  an  Interest  in  said  min- 
ing claims  to  the  defendant  and  appellant  A. 
F.  McKenna,  and  thereafter  the  defendants 
Dell  Butterworth  and  Michael  Green  acquir- 
ed an  interest  in  said  mining  claims  through 
said  McKenna,  and  said  defendants  Butter- 
worth  and  Mrs.  PlOTence  Young  acquired  In- 
terests in  said  mining  claims  through  the  de- 
fendant Rigley;  and  it  is  alleged  that  said 
Interests  so  acquired  by  defendants  Butter- 
worth,  McKenna,  Green,  and  Young  were  ac- 
quired with  full  knowledge  of  the  rights  and 
claims  of  plaintiffs.  The  Interveners  (re- 
spondents) John  C.  Moore,  Harry  M.  Glidden, 
and  Margaret  P.  Glidden  claim  an  Interest  in 
said  mining  claims,  the  former  through  the 
plaintiff  Mailory,  and  the  Gliddens  through 
the  plaintiff  Bice.  The  interveners  are  re- 
spondents on  this  appeal. 

The  allegations  of  the  complaint  so  far  as 
material  on  tills  appeal,  are:  That  the  re- 
spondent Mailory  had,  before  the  location  of 
said  mining  claims,  acquired  knowledgeof  the 
whereabouts  of  the  ledges  of  quartz  on  which 
said  claims  were  located,  and  that  such 
knowledge  was  of  great  value  to  one  seeking 
to  locate  mining  claims.  That  on  or  about 
the  30th  day  of  July,  1808,  the  respondent 
Mailory  Informed  his  co-respondent  Rice  and 
appellant  Rigley  and  said  Robbins,  now  de- 
ceased, of  said  quartz  ledges,  and  advised 
them  that  it  would  be  (liable  to  be)  a  good 
enterprise  to  go  and  locate  the  same.  That 
thereupon,  on  said  30th  day  of  July,  the  re- 
spondents Mailory  and  Bice  and  defendants 
Rigley  and  Robbins  entered  into  an  agreement 
of  co-partnership  for  the  purpose  of  locating 
said  ledges  or  veins.  That  by  the  terms  of 
said  agreement  it  was  mutually  agreed  that 
said  Mailory  was  to  furnish  a  description  of 
the  locality  of  said  veins  or  lodes  so  as  to 
enable  Rigley  and  Robbins  to  find  and  locate 
them,  and  the  respondent  Rice  was  to  fur- 
nish the  supplies  or  grub  necessary  to  sus- 
tain Rigley  and  Robbins  while  going  to  and 
locating  said  veins  and  returning  therefrom, 
and  tools  with  which  to  do  the  necessary 
work;  and  that  said  Rigley  and  Robbins,  in 
consideration  of  said  information  furnished 
by  Mailory,  and  of  the  supplies,  tools,  and 
materials  furnished  by  said  Rice,  agreed  to 
proceed  at  once  to  the  locality  of  said  veins, 
and,  if  possible,  to  locate  the  same  in  the 
names  of  Mailory,  Rice,  Rigley,  and  Robbins 
for  their  joint  benefit,  share  and  share  alike. 
That  in  pursuance  of  said  agreement  of  co- 
partnership information  and  supplies  were 
furnished,  and  said  Rigley  and  Robbins  lo- 
cated said  mining  claims,  but  located  them  In 
the  names  ot  said  Rigley  and  Robbins  only. 
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and  denied  any  right,  title,  or  Interest  of  said 
Mallory  and  Rice  therein.  That  thereafter 
Blgley  and  Robbins  conveyed  an  undivided 
Interest  In  said  mining  claims  to  McKenna, 
Btttterworth,  and  Yomig,  as  above  stated. 
Said  McKenna  conveyed  anlnteresttherein to 
Bntterworth  and  Green,  and  it  is  alleged  that 
said  conveyances  ivere  given  and  received 
with  full  knowledge  of  the  alleged  rights  of 
Rice  and  Malloiy  In  and  to  said  mining 
claims,  and  that  said  grantees  are  made  par- 
ties for  that  reason.  The  material  allega- 
tions of  the  complaint  were  put  In  Issue  by 
the  answer.  The  Gliddens  filed  a  complaint 
In  Intervention,  alleging  that  said  Rice  had 
entered  into  a  contract  with  them  for  a  trans- 
fer of  a  share  of  hla  alleged  interest  In  and 
to  said  mining  claims,  and  prayed  for  an  en- 
forcement thereof.  Rice  and  Mallory  default- 
ed to  said  complaint  in  Intervention.  The 
appellants  Rlgley,  Butterworth,  McKenna, 
Green,  and  Young  answered,  and  put  In  Issue 
the  allegations  of  the  complaint  in  interven- 
tion. J.  C.  Mooee  also  filed  a  complaint  in 
Intervention  setting  up  an  alleged  agreement 
with  said  Rice  whereby  said  Rice  agreed  to 
transfer  to  the  Intervener  Moore  a  certain 
share  of  the  alleged  interest  of  said  Rice  in 
and  to  said  mining  claims.  Said  Rice,  Glid- 
dens, and  the  defendants  (appellants)  answer- 
ed Moore's  complaint  In  interventlcw,  and  put 
the  material  allegations  thereof  in  Issue.  The 
action  was  tried  by  the  court  without  a  Jury 
upon  the  issues  made,  and  Judgment  and  de- 
cree were  entered  In  favor  of  the  plaintiffs; 
also  In  fav<M:  of  the  Interveners  Mr,  and  Mrs. 
Olidden  and  against  the  Intervener  Moore. 
The  defendants  moved  for  a  new  trial,  which 
motion  was  denied  by  the  court  This  ap- 
peal is  from  the  Judgment  and  order  overrul- 
ing the  motion  for  a  new  trial. 

This  is  an  action  for  the  specific  enforce- 
ment of  an  alleged  oral  prospector's  grub- 
stake contract,  and  the  following  facts  ap- 
pear from  the  record:  One  J.  £.  Berryman 
had,  about  the  year  1861,  discovered  a  placer 
mine  within  12  or  15  miles,  as  he  believed, 
of  the  mountain  known  and  designated  as 
'3uffaIo  Hump,"  in  what  is  now  Idaho  coun- 
ty. That  since  his  discovery  of  said  placer 
mine  he  had  made  six  or  seven  trips  Into  the 
Buffalo  Hump  region  for  the  purpose  of 
again  finding  said  placer  mine.  In  the  lat- 
ter part  of  June,  1898,  while  on  another  trip 
to  the  Buffalo  Hump  region  to  find  said  lost 
placer  mine,  he  met  the  respondent  Mallory 
and  three  others,  to  wit,  Percival,  Strong, 
and  CSotter,  at  Craig's  Mountain;  and  from 
near  Denver,  on  Camas  Prairie,  they  travel- 
ed together  to  Florence,  and  on  to  Meadow 
creek.  Berryman  stopped  there  In  a  cabin 
that  be  had  erected  In  1870  or  1871.  Mal- 
lory and  his  party  went  on  a  few  miles  fur- 
ther, and  camped,  but  returned  to  Berry- 
man's  camp  in  four  or  five  days.  Berryman 
was  waiting  for  two  men  by  the  names  of 
Montgomery  and  Fuller,  who  had  promised 
to  meet  him  there.    While  waiting  for  Mont- 


gomery and  Fuller,  Berryman  and  the  others 
prospected  there  a  little.  Finally,  on  the  3d 
day  of  July,  1898,  Montgomery  and  Fuller 
arrived  at  Berryman's  cabin,  but  were  not 
ready  to  proceed  on  the  intended  trip  In 
search  of  said  lost  plac»  mine.  Berryman 
had  told  Mallory  of  the  object  of  his  trip  In 
search  of  the  lost  placer  mine,  and  Mallory 
expressed  a  desire  to  accompany  him  on  said 
trip.  Berryman  informed  him  that  ne  would 
be  very  glad  to  have  him  go,  as  In  that  re- 
gion there  was  plenty  of  country  and  plen- 
ty of  room.  So,  on  the  morning  of  July 
5th,  Berryman,  Mallory,  and  said  Percival, 
Strong,  and  Cotter  started  on  the  Intended 
trip.  Montgomery  and  Fuller,  not  then  be- 
ing ready  to  proceed,  followed  the  Berryman 
party,  and  overtook  them  on  that  day.  The 
party  arrived  at  Wind  river,  wulch  Is  about 
15  miles  from  the  town  of  Florence,  on  the 
way  to  the  Buffalo  Hump  country,  and  did 
some  prospecting  there.  Some,  if  not  all,  of 
the  parties,— Mallory  among  them,— made 
partial  locations  of  quartz  claims  there. 
Those  partial  locations  were  made  on  July 
Sth.  The  party  broke  camp  at  Wind  river 
on  the  9th  of  July,  and  on  the  10th  or  11th 
of  July  arrived  at  Buffalo  Hump,  and  camp- 
ed in  the  saddle  of  the  Hump  until  the  13th 
day  of  Jul/.  In  the  meantime  prospecting 
was  done,  and  search  for  the  lost  placer 
mine  was  made;  While  camped  at  Buffalo 
Hump,  they  camped  in  the  Immediate  vicini- 
ty of.  If  not  on,  the  Big  Buffalo  ledge.  That 
ledge  was  a  very  prominent  one,  and  there 
were  large  quartz  boulders  all  around  their 
camp.  No  locations,  however,  were  made  on 
said  ledge.  On  July  13th  the  party  broke 
camp,  and  returned  to  Florence,  and  arrived 
there  on  the  evening  of  the  14tb  of  July,  and 
camped  near  there,  at  Meadow  creek.  Ber- 
ryman camped  in  the  cabin  above  referred 
to,  and  Mallory  and  others  near  by.  Berry- 
man testified  that  while  he  was  standing  In 
the  door  of  the  old  cabin  the  appellant  Rig- 
ley  drove  up,  and  commenced  to  talk  to  him 
about  the  location  of  the  country,  and  in- 
quired if  witness  "knew  of  any  place  where 
there  was  Ukelltiood  of  gold  quartz  mines," 
etc.  Mr.  Berryman  Informed  him  that  the 
country  In  east  of  there  was  a  likely  country, 
and  that  he  had  been  hunting  a  placer  mine 
that  he  had  seen  many  years  before.  Rlgley 
camped  there  for  the  night,  and  in  the  even- 
ing Mr.  Berryman  described  the  Hump  coun- 
try to  him,  and  told  him  about  the  placer 
claims  he  had  once  seen,  and  had  Just  been 
hunting,  and  told  him  in  a  general  way  what 
portion  of  the  country  he  thought  they  could 
be  found  In,  and  also  Informed  him  of  the 
quartz  they  had  seen  on  their  trip,  and  that 
he  believed  said  placer  claims  were  within 
10  or  15  miles  of  the  Hump,  down  the  hill 
south  or  southeast  therefrom.  Mallory  was 
present,  and  took  part  In  the  conversation 
between  Berryman  and  Rlgley  in  the  even- 
ing. This  conversation  lasted  three  or  four 
hours,  and  was  in  regard  to  the  trip  Berry 
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man  had  just  returned  from,  and  of  tbe 
country  he  had  seen.  Mr.  Berryman  testi- 
fied as  follows:  "Mr.  Kigley  was  asking 
questions  about  quartz,  and  we  were  telling 
him  about  the  quartz  Mallory  and  1  had  seen 
on  the  trip."  The  next  morning  after  that 
conversation  Mr.  Berryman  started  for  his 
home  in  the  state  of  Washington.  It  ap- 
pears that  Mallory  had  a  conversation  with 
Rigley  about  that  large  vein  of  quartz  that 
they  had  seen  at  Buffalo  Hump,  and  that, 
after  they  moved  to  Sand  creek,  he  showed 
him  some  of  the  specimens.  He  further  tes- 
tified: "I  had  a  number  of  conversations 
with  him  before  we  made  the  contract.  I 
told  him  of  those  big  ledges,  and  the  number 
of  ledges,  and  this  one  in  particular,"— the 
last-mentioned  being  the  one  on  which  said 
mining  claims  are  located.  After  Berryman 
left  them,  Rigley,  Mallory,  and  a  man  by 
name  of  Cotter  removed  their  camp  to  Sand 
creek.  There  they  met  the  defendant  Rob- 
bins  and  a  man  by  tlie  name  of  Mitchell. 
In  a  day  or  two  thereafter  Robblns  and 
Mitchell  moved  their  camp  to  Meadow  creek, 
and  Rigley  and  JIallory  also  went  there  to 
look  for  placer  ground,  and  to  see  where 
Robblns  and  Mitchell  were  camped.  Rigley 
and  Mallory  located  a  placer  claim  there, 
and  took  Robblns  and  Jlltcholl  In  said  loca- 
tion. They  then  prospectwl  that  location  un- 
til about  the  20th  of  July.  It  did  not  prove 
to  be  of  any  value,  and  they  abandoned  it. 
Rigley  and  Cotter  returned  to  their  camp  at 
Sand  creek,  and  left  Mallory  with  Mitchell 
and  Robblns  on  Meadow  creek.  Mallory 
next  saw  Rigley  on  July  22d,  when  the  lat- 
ter was  on  his  way  to  GrangevlUe.  Rigley 
returned  from  GrangevlUe  about  July  27th. 
In  the  meantime  he  had  sold  a  span  of 
horses  for  |luO,  taking  a  check  for  .?100  and 
a  promissory  note  for  $50.  He  thereafter 
got  the  check  cashed.  After  his  return  he 
cami)ed  on  Meadow  creek,  and,  with  Mal- 
lory, Robbins,  and  Mitchell,  prospected  a 
placer  claim  for  a  day  or  two.  which  they 
did  not  find  profitable,  and  abandoned  It. 
Mallory  testified  that  they  then  broke  up 
their  partnership  arrangements,  and  all  start- 
ed for  Florence. 

It  appears  that  some  conversation  had  l>een 
had  between  Rigley  and  Robblns  In  regard 
to  going  and  looking  for  the  placer  ground 
that  BcrrjTiian  had  told  Rigley  about.  Mal- 
lory had  talked  to  them  about  his  going  to 
Wind  river,  and  doing  the  necessary  work 
on  the  claims  staked  by  him  there,  to  com- 
plete the  location  thereof.  They  proceeded  on 
their  way  to  Florence,  and  camped  near  there 
on  the  28th  of  July.  Rigley  testified  that  his 
intention  was  to  go  and  look  for  placer 
ground,  and,  if  he  ran  on  anything  else,  he 
would  stake  It.  On  the  2<Jth  day  of  July  Rig- 
ley went  Into  Florence,  and  purchased  $6.20 
worth  of  provisions,  and  took  them  to  his 
camp,  with  the  Intention  of  completing  the 
bill  the  next  day  to  be  used  by  himself  and 
Robblns  on  their  Intended  prospecting  trip  to 


the  Buffalo  Hump  country.  On  the  morning 
of  July  30th  Rigley,  Robbins,  and  Mallory 
went  to  Florence.  When  they  arrived  there, 
Mallory  received  a  letter  from  his  wife,  re- 
questing him  to  come  home.  He  showed  the 
letter  to  Robblns  and  Rigley,  and  told  them 
he  would  have  to  go  home.  As  to  wliat  wa« 
said  In  that  conversation  Mallory  and  Rigl?y 
do  not  agree.  Mallory  testified  that  he  told 
them  he  would  like  to  do  something  with  the 
two  ledges  that  he  had  staked  on  Wind  river, 
and  the  one  he  had  seen  at  their  camp  In  the 
saddle  of  the  Hump,  and,  as  he  would  have 
to  go  home,  wanted  to  know  what  kind  of  an 
arrangement  he  could  make  with  them  to  g» 
over  there  and  "look  after  those  ledges." 
RIgley's  testimony  is  to  the  effect  that  Mal- 
lory wanted  to  know  what  arrangement  he 
could  make  wltli  them  to  do  the  necessary 
location  work  on  the  Wind  river  claims,  as 
be  had  to  go  home.  They  told  him  they 
would  do  the  work  for  him,  and  that,  if  he 
made  anything  out  of  the  cUlms,  and  wanted 
to  give  them  anything,  all  right;  and.  If  they 
did  not  make  anything  out  of  them.  It  was  all 
right  any  way.  Rigley  then  requested  Rob- 
bins to  complete  the  grub  bill,  and  tliat  he 
did  so  by  adding  to  what  Rigley  had  pur- 
chased the  day  before.  After  the  bill  was 
completed,  and  the  amount  of  the  bill  ascer- 
tained, Rigley  was  about  to  take  the  amoimt 
out  of  his  pocket,  to  hand  to  Robbins,  to  make 
the  purchase,  when  Mallory  said:  "No,  no; 
not  much;  you  don't  do  that.  I  have  given 
Jake  Rice  a  quarter  interest  In  these  two- 
claims  to  pay  for  grub  and  tools,  and.  If  you 
boys  do  the  work,  that  is  enough.  He  gets 
a  quarter  Interest  for  the  grub  and  tools,  and 
you  do  the  work,  and  that  is  all  I  ask  of  you." 
Mallory  thereafter  went  to  see  Rice,  and  re- 
turned, and  said  it  was  all  right;  and  a 
son  of  Mr.  Rice  purc-hased  provisions  amount- 
ing In  value  to  $9.20.  Rigley  testified  as  fol- 
lows: "During  these  conversations  when  get- 
ting this  grub  ready  to  start  out  there  to 
do  the  w^ork  on  Mallory's  claims  on  Wind 
river,  nothing  at  all  was  said  by  any  person 
about  our  going  on  to  do  any  work  under 
any  arrangement  with  Rice  or  Mallory  In  the 
way  of  locating  claims  at  Buffalo  Hump." 
All  of  the  direct  evidence  contained  In  the  rec- 
ord In  regard  to  the  terms  of  said  contract  la 
from  Mallory  and  Rigley.  Mallory  testified 
that  the  grub  was  furnished  for  the  purpose 
of  completing  the  locations  on  Wind  river  and 
the  location  of  the  ledge  at  the  Hump,  while 
that  of  Rigley  Is  to  the  effect  that  It  was  fur- 
nished as  the  consideration  for  the  work  to 
be  done,  and  which  was  thereafter  done,  by 
Rigley  and  Robbins  on  the  Wind  river 
claims.  Mallory  accompanied  Rigley  and 
Robbins  to  the  Wind  river  claims,  and  re- 
mained with  them  one  day,  and  thereafter 
Rigley  and  Robblns  did  the  required  work  on 
said  claims,  and  delivered  the  location  notices 
to  the  son  of  Mr.  Rice.  They  did  not  claim 
any  Interest  In  said  locations  for  doing  the 
work.    Rice  bad  no  conversation  vrith  Rigley 


Digitized  by 


Google 


Idaho) 


BICE  V.  RIGLEY. 


293 


or  Bobbins  In  regard  to  said  agreement  or 
arrangement  The  evidence  on  the  part  of 
Mr.  RIgley  shows  that  Mallory  was  Intend- 
ing to  go  to  Wind  river,  and  complete  the  lo- 
cation of  some  quartz  claims  there;  that  when 
they  went  Into  Florence  on  the  morning  of 
the  30th  day  of  July,  and  up  to  the  time  he 
received  the  letter  from  his  wife,  that  was 
his  expressed  intention,  and  It  was  also  the 
Intention  and  purpose  of  Rigley  and  Bobbins 
to  go  prospecting  Into  the  Buffalo  Hump 
(K)untry,  ostensibly  for  the  purpose  of  search- 
ing for  the  placer  ground  of  which  Berryman 
had  told  them,  and  for  anything  they  might 
lind;  that  Mallory  was  quite  anxious  to  com- 
plete said  locations  liy  doing  the  ICO  cubic 
feet  of  work  thereon  required  by  law.  From 
the  testimony  of  Mallory  It  is  evident  that 
up  to  the  time  of  the  receipt  of  the  letter 
from  his  wife  no  grub-stake  contract  had 
been  suggested  or  entered  into.  Mallory  ac- 
companied Bobbins  and  Ulgley  to  the  Wind 
river  claims,  and  remained  there  one  day, 
and  after  be  left  for  home  Bobbins  and  Rig- 
ley  did  the  work  on  the  Wind  river  claims, 
and  delivered  the  location  notices  to  a  son  of 
Mr.  Bice.  They  did  not  locate  themselves  in 
Miiii  claims,  or  claim  any  Interest  therein  for 
doing  said  work.  The  record  shows  that 
when  the  Berryman  party,  of  which  Mallory 
was  one,  discovered  any  ledge  on  said  trip 
that  they  thought  of  sufficient  value,  they  lo- 
cated It,  as  on  Wind  river.  They  camped 
on  or  very  near  the  Big  Buffalo  ledge  for  two 
or  three  days,  with  large  quartz  boulders  all 
around  their  camp,  and  evidently  neither  of 
them  thought  said  ledge  worth  locating.  The 
record  shows  that  Mallor,r  did  not  consider 
said  ledge  of  any  value.  B.  J.  McLean,  ap- 
parently a  disinterested  witness,  testified  that 
he  called  Mallory's  attention  to  the  ledge  on 
which  the  mines  In  dispute  were  subsequently 
located,  and  had  a  talk  with  Mallory  about 
It.  lie  testified:  "I  had  some  talk  with  Mr. 
Mallory  about  it  [said  ledge].  He  came  to 
our  camp  one  night,  and  I  says,  'There  Is  a 
big  ledge  down  there,  if  you  want  to  locate 
It,— a  quartz  ledge.'  He  said  that  it  was  'bull 
quartz,'  and  there  wouldn't  be  a  dollar  in 
IW  acres  of  It."  If  that  conversation  did  oc- 
cur, it  would  show  Mallory's  opinion  of  said 
ledge,  and  would  rebut  the  Idea  running 
through  Mallory's  testimony  that  he  was  con- 
stantly talking  about  said  ledge.  His  testi- 
mony shows  that  he  took  a  piece  of  quartz 
from  said  ledge,  and  carried  It  to  Florence 
with  him,  but  that  he  did  not  think  enough 
of  It  to  have  It  assayed  or  tested,  and  did  not 
show  It  to  Rigley  until  they  moved  to  Sand 
creek.  If  at  all.  The  evidence  shows  that  up 
to  the  30th  day  of  July  he  was  much  more 
anxious  about  the  claims  that  he  had  dis- 
covered on  Wind  river  than  about  the  big 
ledge  at  the  Hump.  He  was  going  to  com- 
plete those  locations,  and  went  to  Florence 
on  the  30th  of  July  for  the  puniose  of  getting 
grub  to  sustain  him  while  doing  the  neces- 
sary work  thereon.    Bobbins  and  BIgley  went 


to  Florence  on  that  day  to  complete  the  pur- 
chase of  a  bill  of  grub  <a  part  of  which  they 
had  purchased  the  day  before)  that  they  con- 
templated taking  with  them  for  use  on  a 
prospecting  trip  to  the  Buffalo  Hump  to 
search  for  Berryman's  lost  placer  mine,  and 
whatever  else  they  might  find.  Alallory,  on 
his  arrival  in  Florence,  received  a  letter  from 
his  wife,  requesting  lilm  to  come  home.  The 
record  falls  to  show,  up  to  tliat  time,  that 
there  was  any  intention  on  the  part  of  Rob- 
bins  and  Rigley  to  go  prospecting  with  Mal- 
lory on  his  and  their  joint  account.  It  ap- 
pears that  Robblns,  Mallory,  Rigley,  and  one 
Mitchell  together  had  been  prospecting  some 
placer  ground  Just  prior  to  July  28,  1898,  and 
Mallory  testified  that  they  prospected  a  little 
the  morning  of  the  2Sth,  "and  that  they  then 
broke  up  their  partnership  arrangements,  and 
all  stai'tcd  for  Florence  that  evening."  The 
trial  court  found  that  Mallory  remained  with 
Bigley  and  Bobbins  while  they  did  said  work, 
but  the  testimony  of  both  Mallory  and  Rig- 
ley is  to  the  efl^ect  that  he  remained  there  one 
day,  and  that  they  did  a  little  prospecting, 
and  the  next  day  he  left  for  home,  and  after 
that  Rigley  and  Robblns  did  the  location 
work  on  said  claims.  As  to  tbe  terms  and 
conditions  of  said  contract,  there  is  a  direct 
conflict  In  the  testimony  of  Mallory  and  Rig- 
ley, they  being  the  only  persons  present  when 
the  contract  was  made,  except  Robblns,  now 
deceased.  There  Is  sonie  evidence  In  the  rec- 
ord that  tends  to  corroborate  Mallory  and 
some  other  that  tends  to  corroborate  Rigley. 
The  aftidavit  made  by  Mallory  in  which  he 
swears  that  Rice  had  no  Interest  In  the  al- 
leged grub-stake  contract,  his  statements  to 
numerous  witnesses  to  tlie  same  effect,  and 
other  matters  revealed  by  the  record  Indicate 
that  the  utmost  confidence  cannot  safely  be 
placed  in  his  veracity  and  truthfulness.  The 
evidence,  viewed  as  a  whole,  indicates  that 
both  respondents  and  appellants  have  done 
things  and  acts  that  look  suspicious,  and 
which  show  that  they  have  shuffled  to  gain 
a  point  or  avoid  a  responsibility  in  this  mat- 
ter. But,  to  give  the  most  favorable  view 
possible  to  all  of  the  evidence  for  the  respond- 
ents, the  terms  of  the  alleged  contract  are 
left  In  doubt  and  uncertainty,  and  for  that 
reason  specific  performance  cannot  be  decreed. 
Therefore  the  first  error  assigned  by  the  ap- 
pellants, which  goes  to  the  sufllclency  of  the 
evidence  to  support  the  facts  found  by  the 
court,  must  be  sustained. 

As  to  the  law  of  the  case,  counsel  for  ap- 
pellants contend  that,  as  respondents  are  seek- 
ing to  hold  the  appellants  as  trustees  of  an 
undivided  one-half  of  said  mining  claims, 
and  to  enforce  the  specific  performance  of 
an  alleged  prospector's  or  grub-stake  con- 
tract, respondents  cannot  have  a  decree  up- 
on a  bare  preponderance  of  the  evidence,  and 
that  they  are  not  entitled  to  a  decree  unless 
their  case  has  been  clearly  and  satisfactorily 
proven,  and  all  doubts  cleared  up;  while 
counsel  for  respondents  contend  that  in  this 


Digitized  by 


Google 


294 


61  PACIFIC  REPORTEB. 


Udabo 


class  of  cases  the  rule  Is  well  established 
that  a  mere  preponderance  of  the  evidence 
is  all  that  Is  required.  The  trial  court  held 
that  a  preponderance  of  evidence  was  all 
that  was  necessary  to  establish  plaintiffs' 
case.  Counsel  for  apiiellants  cite  and  quote 
from  a  large  number  of  authorities  in  sup- 
port of  their  contention.  Counsel  for  respond- 
ents contend  that  nearly  every  case  cited  by 
appellants  was  an  action  to  reform  a  writ- 
ten deed  or  Instrument,  or  to  have  a  trust 
declared  contrary  to  the  siieclfic  terms  of  a 
written  instrument,  and  are  not  applicable  to 
the  case  at  bar.  Counsel,  however,  concede 
that  the  cases  of  Proudfoot  v.  Wightman,  78 
ni.  656,  and  Dewey  v.  Land  Co.  (Wis.)  73  X. 
W.  666,  require  explanation,  and  those  cases 
are  explained  by  counsel  by  suggesting  that 
the  decisions  in  those  cases  are  "simply  the 
opinion  of  the  court  as  to  what  the  rule  ought 
to  be."  We  think,  however,  the  correct  rule 
Is  stated  In  those  cases.  After  a  most  thor- 
ough examination  of  this  question,  and  of 
the  authorities  cited,  we  conclude  that  the 
rule  Is  well  settled  In  a  case  like  the  one  at 
bar  that  something  more  than  a  bare  pre- 
ponderance of  the  evidence  is  required  to 
entitle  the  plaintiff  to  a  decree  declaring  a 
resulting  trust  and  for  specific  performance. 
In  the  first  case  above  cited  the  court  says: 
"In  an  ordinary  chancery  case  a  complain- 
ant Is  required  to  establish  the  allegations  of 
the  bill  by  a  preponderance  of  the  evidence, 
but  in  a  case  of  this  character  «  •  • 
something  more  than  a  bare  preponderance 
should  be  required."  In  Dewey  v.  Land  Co., 
supra  (which  was  a  case  to  enforce  specific 
performance  of  an  oral  agreement  to  convey 
land),  it  is  said:  "Specific  performance  is  not 
a  matter  of  strict  right,  but  rests  in  the 
sound  discretion  of  the  court,  and  the  con- 
tract sought  to  be  enforced  must  be  fully 
and  clearly  proved  in  all  Its  parts.  X  mere 
preponderance  of  evidence  is  not  sufficient." 
It  Is  held  in  Prlntup  v.  Mitchell,  17  Ga.  567, 
that  a  parol  contract  for  land,  like  the  refor- 
mation of  a  deed  by  parol  proof,  should  be 
made  out  so  clearly,  strongly,  and  satisfac- 
torily as  to  leave  no  reasonable  doubt  as  to 
the  agreement.  In  .Tohnson  v.  Quarles,  46 
Mo.  423,  the  plaintiff  attempted  to  establish 
a  resulting  trust  in  land,  and  the  court  used 
the  following  language  as  to  the  evidence  in- 
tro<luced.  to  wit:  "While  admitting  such 
evidence  for  the  purpose  of  creating  this  re- 
sulting tnist,  the  chancellor  has  always  re- 
quired that  it  be  clear  and  unequivocal." 
"The  Insecurity  of  titles,  and  the  temptation 
to  perjury,  among  the  chief  reasons  de- 
manding that  contracts  affecting  lands  should 
be  made  in  writing,  also  imperatively  re- 
(Iiiire  tliat  trusts  arising  by  operation  of  law 
should  not  be  declared  upon  any  doiibtfnl 
evidence,  or  ever  upon  a  mere  preponderance 
of  evidence.  Tliere  should  he  no  room  for  a 
reasonaI)le  doubt  as  to  the  facts  relied  upon." 
.''ee.  also.  Ilingo  v.  Richardson,  .5.3  Mo.  ^S."; 
Barbour  v.  Barbour,  51  X.  J.  Eq.  271,  20  Atl. 


148;  Association  v.  Brewster,  51  Tex.  263;  2 
P(Kn.  E^q.  Jur.  {  1040.  As  to  the  evidence 
necessary  to  establish  a  resulting  trust  in 
land,  the  court,  in  Reynolds  v.  Caldwell,  80 
Ala.  232,  said:  "The  rule  Is  that  a  trust  of 
this  nature,  sought  to  be  Ingrafted  upon 
lands  by  parol  evidence,  and  such  as  result 
by  operation  of  law  must  be  supported  by 
testimony  not  only  entirely  satisfactory,  but 
clear  and  undoubted."  In  the  case  at  bar 
plaintiffs  are  attempting  to  ingraft  a  result- 
ing trust  by  oral  evidence  upon  mining 
ground,  the  title  to  which,  as  against  every 
one  except  the  government  of  the  United 
States,  Is  admitted  to  be  in  the  defendants, 
who  arc  appellants  here;  and  to  contend  that 
the  rule  herein  laid  down  <mly  applies  to 
written  instruments,  and  does  not  apply  to 
titles  to  mining  land  acquired  by  location 
under  the  laws  of  the  state  and  the  United 
States,  is  attempting  to  point  out  a  distinc- 
tion In  a  matter  where  In  fact  no  difference 
exists.  The  appellants'  title  rests  on  discov- 
ery and  proper  location,  filing  for  record  a 
proper  notice  of  location,  and  complying  with 
the  law  therein.  The  title  results  from  a 
compliance  with  the  law.  The  title  Is  In  ap- 
pellants. Respondents  seek  to  Ingraft  there- 
on a  resulting  trust,  whereby  they  may  be 
decreed  to  be  the  owners  of  an  undivided 
halt  interest  of,  In,  and  to  said  three  mining 
claims,  and  pray  a  specific  performance  of 
an  alleged  "grub-stake  and  information  con- 
tract," for  the  alleged  contract  sued  on  Is  not 
alone  a  "grub-stake  contract."  As  applied  to 
respondent  Rice,  It  Is,  but,  as  applied  to  Mal- 
lory.  It  is  not,  for  it  Is  alleged  In  the  com- 
plaint that  Mallory  fnrnished  "information" 
as  his  part  of  the  consideration  for  said  con- 
tract, and  Rice  furnished  "gnib"  for  his.  If 
there  Is  any  authority  that  holds  that  a 
greater  weight  of  evidence  Is  necessary  to 
Ingraft  a  resulting  tnist  on  land  acquired  by 
location  than  on  land  acquired  by  deed,  we 
have  been  unable  to  find  it,  and  counsel  for 
respondents  have  not  called  our  attention  to 
It.  In  either  case  the  evidence  must  be  sat- 
isfactory, clear,  and  convincing.  It  must  ho 
80  clear  and  certain  as  to  leave  no  well- 
founded  doubt  In  the  mind  of  the  court  The 
evidence  of  the  respondents,  when  tested  by 
that  rule,  will  not  entitle  them  to  a  decree. 
The  admission  of  the  testimony  of  Mallory 
and  Rice  as  to  the  conversation  with  Rob- 
bins  at  the  time  of  making  said  alleged  con- 
tract and  prior  to  his  death  is  assigned  as 
error.  Coun.«el  for  appellants  contend,  under 
the  provisions  of  subdivision  3,  S  .50.">7,  Rev. 
St.,  that  Mallory  and  Rice  were  not  com- 
petent witnesses  to  testify  to  any  matter  of 
fact  occurring  before  the  death  of  said  Rob- 
bins.  Said  section,  Inter  alia,  provides  as 
follows:  "The  following  persons  cannot  be 
witnesses:  •  •  •  (.■{)  Parties  or  assign- 
ors of  parties  to  an  actlim  or  proceeding  or 
persons  in  whose  behalf  an  action  or  pro- 
ceeding Is  proseciTteil,  against  an  executor 
or  an  administrator,  upon  a  claim  or  demand 
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as^nst-the  estate  of  a  deceased  person,  as 
to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  person."  Counsel  for 
appellants  contend  Uiat  this  suit  Is  foiuidcd 
ou  a  claim  or  demand  against  the  estate  of 
Robhina,  deceased,  while  counsel  for  re- 
spondents contend  that  It  is  not,  but  that  it 
is  an  action  to  enforce  a  trust  against  the 
estate  of  said  deceased,  and  Is  not  a  claim  or 
demand  against  said  estate.  Section  18S0, 
Code  Civ.  Froc.  Gal.,  Is  the  same  as  section 
5957,  Rev.  St.,  above  cited,  and  under  the 
provisions  of  said  section  the  supreme  court 
of  California  has  held  In  Myers  v.  Relnsteln, 
07  Cal.  80,  7  Pac.  102,  that  an  action  to  es- 
tablish and  enforce  a  trust  against  the  estate 
of  a  deceased  person  Is  not  a  "claim  or  de- 
mand" against  such  estate.  Tyler  v.  May  re 
tCaL)  27  Pac.  160,  sustains  Myers  v.  Rein- 
stein.  But  on  rehearing  (30  Pac.  197)  the 
opinion  consists  of  but  eight  lines,  and  states 
that  the  court  Is  satisfied  with  the  conclusion 
reached  in  27  Pac.  100,  but  in  the  syllabus 
It  is  stated  that  Tyler  v.  Mayre  (Cal.)  27  Pac. 
160,  Is  overruled.  In  Moore  v.  Schofleld  (Cal.) 
31  Pac.  532,  which  was  an  action  to  enforce 
a  trust,  the  supreme  court  apparently  dis- 
credited the  rule  laid  down  in  Myers  v.  Reln- 
steln, supra.  The  court  said,  "It  would,  In- 
deed, seem  to  be  a  claim  or  demand  against 
the  estate."  However,  In  Poulson  v.  Stanley 
(CaL)  55  Pac.  005,  the  case  of  Myers  v.  Rein- 
stein  Is  cited  with  approval  In  that  case 
the  court  says:  'In  Myers  v.  Beinstein,  67 
Oal.  89,  7  Pac.  192,  it  was  held  that  this  pro- 
vision of  the  statute  did  not  render  the 
IilaintifT  incompetent  In  an  action  to  establish 
a  resulting  trust  In  certain  property  held  by 
an  estate.  The  court  therefore  did  not  err 
In  permitting  the  witness  to  give  testimony." 
In  that  case  Moore  v.  Schofleld,  supra,  is  not 
referred  to.  If  the  supreme  court  of  Cali- 
fornia Intended  In  Moore  v.  Schofleld  to  dls- 
cre<llt  Myers  v.  Reinstein,  It  evidently  re- 
moves that  discredit  In  Poulson  v.  Stanley, 
supra.  The  supreme  court  of  Utah,  In  Wood 
v.  Fox  and  Whitney  v.  Fox,  32  Pac.  49,  under 
a  statute  the  same  as  the  above  cited,  held 
that  an  action  to  establish  a  resulting  trust 
against  the  estate  of  a  deceased  person  was 
a  "claim  or  demand"  against  such  estate,— 
which  case  was  carried  to  the  supreme  court 
of  the  United  States,  and  is  reported  in  17 
Sup.  713,  41  L.  Ed.  1145.  In  that  case  the 
plaintifT  sought  a  decree  declaring  him  to  be 
the  o(iuita1)ie  owner  of  one-eighth  of  the 
Mansion  House,  situated  in  Detroit,  :Mich., 
and  entitled  to  rents,  Issues,  and  profits 
thereof,  as  well  as  a  part  of  3.000  shares  of 
mining  stoclc  and  dividends  thereon.  Tlic 
supreme  court  of  the  I'nlted  States  said, 
spealiing  through  Justice  Harlan:  "We  can- 
not doubt  Uiat  the  claims  as  asserted  in  this 
suit  by  Whitney  are,  within  the  meaning  of 
the  1,'tah  statute,  claims  or  demands  against 
the  estate  of  a  deceased  person.  •  •  ♦ 
The  supreme  court  of  Utah  properly  rejecte<! 
the  suggestion  that  such  chiim  or  demand 


.was  not  against  the  estate  of  Lawrence.  To. 
say  that  the  only  issue  here  was  whether 
the  real  property  and  stock  described  In  the 
petition  constituted  a  iiart  of  Lawrence's 
estate,  and  that  no  claim  or  demand  was  as- 
serted against  the  estate,  would  be  to  defeat 
what.  It  seems  to  us,  was  the  manifest  ob- 
ject of  the  statute.  ^Tiile,  as  said  by  this 
court  in  Couhim  v.  Douil,  133  U.  S.  210,  10 
Sup.  Ct.  253,  33  L.  Ed.  506,  it  is  the  ordinary 
rule  to  accept  the  Interprietation  given  to  a 
statute  by  the  courts  of  the  country  by  which 
it  was  originally  adopted,  the  rule  Is  not  an 
absolute  one,  to  be  followed  under  all  cir- 
cumstances. We  concur  in  the  interpretation 
placed  upon  the  Utah  statute  by  the  supreme 
court  of  Utah  as  one  required  by  the  obvi- 
ous meaning  of  Its  provisions,  and  we  do  not 
feel  obliged  by  the  above  rule  to  reject  that 
Interpretation  because  apparently  the  high- 
est court  of  the  state  from  which  the  statute 
was  fallen  has  In  a  single  decision  taliien  a 
different  view."  In  that  decision  the  su- 
preme court  of  the  United  States  declares 
that  the  Interpretation  placed  upon  said  stat- 
ute by  the  supreme  court  of  Utah  is  the  one 
retiulred  by  the  obvious  meaning  of  its  pro- 
visions, and  refuses  to  follow  the  narrow,  re- 
stricted, and  technical  construction  placed 
upon  said  section  by  the  supreme  court  of 
California.  In  Myers  v.  Reinstein  the  deci- 
sion proceeds  upon  the  theory  that  the  letter 
of  the  statute  must  control,  and  leaves  out  of 
sight  that  beneScent  rule  laid  down  In  the 
statutes  of  California— the  rule  of  the  com- 
mon law  that  statutes  In  derogation  thereof 
are  to  be  strictly  construed— which  It  Is  held 
has  no  application  to  the  statutes  of  that 
state,  and  that  their  provisions,  and  all  pro- 
ceedings under  them,  are  to  be  liberally  con- 
strued with  a  view  to  effect  their  objects  and 
promote  Justice.  And  to  hold,  under  the 
provisions  of  said  section  5957,  Rev.  St,  that 
this  action  Is  not  a  claim  or  demand  against 
the  estate  of  said  Robbins,  deceased,  and  per- 
mit respondents  to  testify  as  to  a  contract 
alleged  to  have  been  made  with  deceased 
during  bis  llfetUne,  would  defeat  the  mani- 
fest object  and  purpose  of  said  statute.  Un- 
der tlie  hiw  the  legal  title  to  an  undivided  In- 
terest In  said  mining  claims  was  In  the  de- 
ceased at  the  time  of  his  death,  and  was  a 
part  of  his  estate;  and  the  respondents  now 
claim  to  be  the  equitable  owners  of  an  Inter- 
est therein  by  reason  of  said  alleged  oral 
contract.  Robbins,  being  dead,  cannot  tes- 
tify as  to  the  alleged  contract,  and  said  stat- 
ute is  Intended  to  and  does  disqualify  the 
respondents  Rice  and  Mailory  as  witnesses 
to  said  contract.  In  the  case  of  Nasholds  v. 
McDonell,  55  Pac.  894,  this  court  held  that 
the  provisions  of  said  section  5957  did  not 
apply  to  an  action  brought  to  establish  a  trust 
against  the  estate  of  a  deceased  person.  On 
that  point  the  only  case  cited  in  briefs  of 
counsel  was  the  case  of  Myers  v.  Reinstein, 
supra,  and,  as  that  point  was  not  seriously 
controverted  by   tlie  counsel  for  appellant. 
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this  court  considered  that  case  decisive  on 
that  point  under  the  ordinary  rule  to  accept 
the  interpretation  given  to  a  statute  by  the 
courts  of  the  state  from  which  It  was  adopt- 
ed. But  upon  a  careful  examination  of  that 
question  we  find  that  said  statute  became  a 
law  in  this  then  territory  June  1,  1875,— 
long  before  the  decision  of  the  case  of  Myers 
V.  Relnatein,  and  some  months  prior  to  the 
decision  in  Blood  v.  Fairbanlts,  50  Cal.  420. 
Hence  the  Oalifomia  decisions  do  not  come 
within  the  rule  above  stated,  and  are  only 
precedents,  and  have  no  more  binding  force 
upon  this  court  than  the  decisions  of  the 
supreme  court  of  Utah  and  that  of  the  su- 
preme court  of  the  United  States,  both  of 
which  are  in  accord  with  the  spirit  and  In- 
tent of  the  provisions  of  said  statute.  In 
Moore  v.  Schofleld,  31  Pac.  532,  the  supreme 
court  of  California  said  that  the  decisions 
under  said  statute  were  upon  the  principle 
that  "the  letter  of  the  statute  must  control." 
Under  our  system  the  spirit  must  control, 
and  the  statutes  must  be  liberally  construed 
with  a  view  to  effect  their  objects  and  pro- 
mote justice.  The  object  of  said  statute  was 
to  prevent  the  decimation  and  confiscation 
of  a  deceasotl  person's  estate  upon  the  testi- 
mony of  parties  or  assignors  of  parties  to  an 
action  or  proceeding,  or  persons  in  whose 
behalf  an  action  or  proceeding  is  prosecuted 
against  nn  executor  or  administrator  upon  a 
olaiui  or  demand  against  the  estate  of  a 
deceased  person  as  to  matters  of  fact  occur- 
ring before  the  death  of  suci)  person;  and 
to  hold  that  a  claim  for  a  resulting  trust 
does  not  come  within  the  intent  of  said  stat- 
ute would  be  to  give  that  term  a  narrow 
and  restricted  meaning,  much  narrower  than 
was  given  to  It  by  Lord  Coke  and  other  em- 
inent jurists  sinc-e  his  time.  ImvH  Coke  said 
that  the  word  "demand"  is  the  largest  word 
known  to  the  law,  save  onl.v  the  word 
"claim,"  and  "a  release  of  all  demands  dis- 
charges all  rights  of  action."  Orny  v.  Palm- 
er, »  Cal.  636.  Chief  Justice  Nelson  said  In 
Re  Denny  and  President,  etc.,  of  Manhattan 
Co.,  2  Hill,  223:  "The  term  'demand'  is  of 
much  broader  import  than  'debt,'  and  would 
embrace  rights  of  action  belonging  to  the 
debtor,  beyond  those  which  could  appropri- 
ately be  called  debts."  Applying  to  tlio 
words  "claim  or  demand,"  as  usetl  in  said 
section,  the  delinition  or  meaning  of  said 
term  as  given  to  them  by  Lord  Coke  and 
Chief  Justice  Nelson,  and  the  plaiutiffR  in 
this  case  have  no  right  of  action  if  they 
have  no  claim  or  demand  against  the  estate 
of  the  deceased,  for  "claim"  embraces  rights 
of  action,  and,  as  said  by  Lord  Coke,  a  re- 
lease of  all  demands  discharges  all  rights  of 
action.  Therefore,  If  plaintiffs  had  no  claim 
or  demand  against  the  estate  of  said  de- 
ceased, they  cannot  evade  the  Intent  and 
purpose  of  said  statute  b.v  attempting  to  in- 
graft a  trust  thereon  whereby  they  can  se- 
cure a  large  share  of  said  mining  claims, 
the  legal  title  to  which  Is  In  the  name  of 
said  deceased. 


The  court  erred  In  permitting  said  iSallarx, 
and  Rice  to  testify  In  regard  to  conversa' 
tions  that  they  had  with  said  Robbing,  de- 
ceased, and  that  part  of  the  opinion  In  Xash- 
olds  V.  McDonell,  supra,  which  holds  that 
the  provisions  of  said  subdivision  3,  {  5957. 
does  not  apply  to  an  action  brought  to  estab- 
lish a  trust  Is  hereby  overruled.  However, 
in  that  case  there  was  competent  testimony 
to  establish  the  trust  alleged.  As  the  record 
shows  that  no  (me  was  present  at  the  time 
said  alleged  contract  was  made  except  appel- 
lant Rigley  and  Robbius,  now  deceased,  and 
Mallory,  and  that  the  plaintiffs  have  pro- 
duced all  of  the  evidence  that  they  could 
produce  In  support  of  the  allegations  of  their 
complaint,  we  conclude  that  no  benefit  can 
result  to  the  respondents  by  a  retrial  of  the 
case,  and  therefore  reverse  the  judgment 
and  decree  of  the  conrt  below,  and  remand 
the  case,  with  instructions  to  the  trial  court 
to  enter  judgment  in  favor  of  the  appellants 
and  against  the  lospondents  in  accordance 
with  the  views  expressed  herein,  dismissing 
said  action.  Costs  of  this  appeal  are  award- 
ed to  the  appellants. 

HUSTON,  C.  J.,  concurs.  QUARI^S,  J., 
did  not  sit  at  tlie  hearing  of  this  case,  and 
took  no  part  In  tlie  decision  thereof. 


(23  Utah  73) 

SKEEN  et  al.  v.  M.VRRIOTT. 

(Suprpme  Court  of  Utah.     April  21,  1900.) 

TRUST— HOW  DECLARED— IN  PBRSONAl,  PROP- 
KRTY— IN  REAL  PROPERTY— EXPRESS  TRUST 
—  INTE.VT  —  EXECUTED  AND  EXECUTORY 
TRUSTS  — TRUST  AND  DECLARATION  —  HOW 
REGARDED  IN"  EQUITY— WHO  MAY  DECLARE 
A  TliUST-TIlUST  RESTING  IN  PAROL— WHEN 
NOT  REVOCABLE— VOLU.NTAKY  CONVEYANCE 
— AOUEEMBNT  TO  KEt  ONVEY— OnLIGAT10.">J— 
ESTOl'i^HL  —  DELIVERY  OP  PERSONALTY  — 
VESTING  OF  TITLE. 

1.  A  trust  in  personal  property  may  be  de- 
clared, admitted,  or  crentod  i»y  parol  declara- 
tions, nud  may  be  provwl  l>y  parol  evidence, 
and  as  to  such  trusts  the  statute  of  frauds  does 
not  ajipiy;  but  a  trust  rolatiuK  to  real  prop- 
erty must  be  declared  and  proved  by  some 
writing  executed  by  the  parties  ci-eatlng  the 
trust. 

2.  Wiiere  an  express  trust  is  soujrht  to  be 
estai)Iisli(>d  by  nn  iustrumont  in  writing,  the 
luteutiou  to  create  the  trust  must  ap|>ear  upon 
the  fiu-o  of  the  iustrunient. 

3.  When  tbu  letriil  estate  or  equitable  title 
passes  in  the  creation  of  a  trust,  the  tnist  is 
executed;  but  when  the  trust  Is  to  be  perfect- 
ed In  the  future,  by  settlement  or  conveyance, 
it  la  executory,  and  iu  the  latter  case  the  same 
rules  govern  both  trusts  of  realty  and  trusts  of 
personalty. 

4.  The  tnist  being  regarded  by  ft  court  of 
equity  aa  the  property,  and  the  declaration  of 
trust  as  the  disposition  of  )n>perty,  it  is  essen- 
tial that  the  InuRuage  ou)i..iiyed  in  the  creation 
of  a  trust  should  be  such  as  to  leave  no  room 
for  reasonable  controversy  as  to  the  intention 
of  the  donor. 

5.  In  general  every  person  competent  to  make 
a  will,  enter  into  a  contract,  or  hold  the  le- 
gal title  to  property  has  the  power  to  create 
a  trust,  even  in  himself,  and  dispose  of  bis  prop- 
erty in  that  way;  but  to  fasten  a  trust  upon 
personalty  by  parol  the  language  used  must 
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amount  to  a  clear  aud  explicit  declaration  of 
trust,  for,  if  the  terms  and  object  of  sucli  a 
trust  be  left  in  doubt  or  confusion,  a  court  can- 
not enforce  it. 

6.  When  once  a  trust  has  been  effectually  cre- 
ated by  parol,  it  cannot  afterwards  be  altered 
or  revoked  by  the  person  who  created  it. 

7.  Where  a  conveyance  is  made  in  contem- 
plation of  a  criminal  prosecution  and  to_  avoid 
seizure,  no  existing  rights  of  third  parties  be- 
ing disturbed  thereby,  and  there  is  a  verbal 
understanding  between  the  parties  that  the 
property  would  be  reconveyed  in  the  future, 
the  moral  obligation  to  reconvey  is  the  same 
as  if  the  agreement  had  been  in  writing,  and  a 
reconveyance  will  effectually  devest  such  gran- 
tee of  all  title  to  the  property,  and  estop  him 
from  thereafter  claiming  under  the  original  con- 
veyance. 

8.  The  law  is  not  so  inequitable  and  unjust 
as  to  prevent  a  person  from  fulfilling  his  obliga- 
tions of  good  faith  and  honor. 

9.  Where  circumstances  are  such  that  re- 
conveyance of  property  would  revest  the  title 
In  the  original  grantor,  and  the  property  is 
sold  by  the  grantor,  and  conveyed  by  the  gran- 
tee to  a  third  person,  without  objection,  the  de- 
livery of  a  note,  which  represented  a  portion 
of  the  purchase  price,  to  the  original  grantor, 
vested  the  title  to  it  in  him,  unless  valid  condi- 
tions were  imposed  at  the  time  of  delivery. 

10.  Where  the  evidence  offered  to  sustain  a 
trust  resting  on  parol  is  indefinite,  uncertain, 
aud  equivocal,  and  consists  substantially  of 
nothing  more  than  statements  of  admissions 
and  declarations  of  defendant's  intention  to 
provide  for  his  first  wife's  children  at  some 
time  in  the  future  or  at  his  death,  and  proof  of 
the  admissions  and  declarations  depends  en- 
tirely upon  the  uncertain  recollection  of  the 
witnesses  as  to  the  exact  language  used  by  the 
alleged  trustee  at  a  time  long  anterior  to  the 
giving  of  the  testimony,  the  court  will  receive 
the  evidence  with  great  caution,  and  such  evi- 
dence alone  must  be  held  to  be  insufficient  to 
establish  an  express  trust.^ 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Second  district; 
C.  H.  Hart,  Judge. 

Action  by  Martha  L  Skeen  and  others 
against  John  Marriott.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

This  action  was  brought  to  have  declared 
and  established  an  express  trust  in  favor  of 
plaintiffs  Martha  I.  Skeen,  Rebecca  Hodson, 
Benjamin  Marriott,  and  John  Marriott,  Jr., 
in  a  certain  alleged  fund  of  $4,000,  which, 
It  is  claimed,  was  delivered  to  defendant, 
John  Marriott,  by  the  plaintiff  Trezer  Soutb- 
wlck.  So  far  as  is  material  to  the  consid- 
eration of  this  case,  the  complaint,  which 
was  filed  August  24,  1898,  charges,  in  sub- 
stance, that  on  February  15,  1888,  one  Tre- 
zer Southwick  delivered  to  the  defendant 
94.000,  to  be  held  by  him  in  trust  for  his  own 
use  and  benefit  during  his  lifetime,  and  for 
the  use  and  benefit  of  the  four  plaintiffs  first 
above  mentioned  at  his  death;  that  the  de- 
fendant has  wholly  disregarded  his  trust, 
and  invested  a  part  of  the  fund  in  sheep, 
and  expended  the  remainder  thereof  for  his 
use  and  benefit,  and  has  sold  all  of  the 
sheep,  except  about  1,292  head,  which  are 
BtiU  in  bis  possession;  that  he  disavows  and 
repudiates  the  trust,  and  claims  the  sheep 

*  Chambers  v.  Emery,  16  Pac.  U2,  IS  Utah,  374. 


as  his  Individual  property;  that  the  plain- 
tiffs did  not  know  of  the  trust  in  their  favor 
until  March,  1898;  that  the  defendant  Is  old 
and  infirm,  and  afflicted  with  weakness  of 
mind  and  loss  of  memory;  and  that  be  is 
unduly  Influenced  by  various  parties,  and  is 
Incompetent  to  administer  the  trust  The 
prayer  Is  for  the  establishment  of  the  trust, 
for  the  appointment  of  a  receiver,  and  for 
other  relief.  The  answer  consists  of  a  gen- 
eral denial  of  all  the  allegations  of  the  com- 
plaint. 

From  the  evidence  it  appears  that  the  de- 
fendant was  a  polygamist,  having  had  four 
wives,  only  three  of  whom  were  living  at 
the  time,  It  Is  claimed,  the  alleged  trust  was 
created,  his  first  wife  having  died  prior  to 
that  time,  and  prior  to  the  year  1886.  The 
first  wife's  name  was  Susan,  the  second 
Elizabeth,  the  third  Trezer,  and  the  fourth 
Margaret  All  had  children,  the  first  wife 
having  left  six  surviving  her.  The  four 
plaintiffs  first  above  mentioned  are  children 
of  the  first  or  legal,  wife.  The  plaintiff 
Trezer  Southwick  was  the  defendant's  third 
wife.  In  1886,  the  defendant  expecting  and 
fearing  arrest  and  prosecution  for  unlawful 
cohabitation,  conveyed  his  property  to  his 
wives  then  living,  but  none  of  it  to  the  chil- 
dren of  his  first  wife.  His  estate  was  worth 
about  $16,000.  To  Trezer  Southwick  he  con- 
veyed a  comer  lot  on  Twenty-Third  street 
and  Washington  avenue.  In  Ogden  city,  on 
which  lot  she  resided  with  her  children,  and 
21  acres  of  land  on  Salt  creek,  and  gave  her 
100  head  of  sheep.  Bhortiy  thereafter,  lu 
January,  1887,  he  was  prosecuted,  and  sen- 
tenced to  six  months  in  the  penitentiary  for 
unlawful  cohabitation.  It  appears  that  he 
so  disposed  of  his  property  without  consid- 
eration, but  with  the  understanding  that, 
when  he  returned  from  the  penitentiary,  it 
was  to  be  transferred  back  to  him;  and 
some  of  it  was  returned  to  him  after  he  had 
served  his  term  in  prison.  The  plaintiff 
Trezer  Southwick,  respecting  the  convey- 
ance to  her,  testified  as  follows:  "I  did  not 
know  anything  about  the  deed  till  It  was 
brought  and  put  in  my  hands.  He  says, 
'This  deed  Is  to  protect  you  and  your  chil- 
dren, and  when  I  come  back  again  I  expect 
all  these  deeds  to  be  turned  over  to  me,  aud 
this  property  to  be  deeded  back  to  me,'— that 
Is,  when  he  came  back  again  from  the  peni- 
tentiary. He  simply  came  unexpected,  and 
handed  me  the  deed.  He  was  expecting  to 
go  to  the  penitentiary  pretty  soon  over  his 
marriage  relations.  I  never  asked  him  for 
the  deed.  I  offered  him  the  deed  back  time 
and  time  again,  and  would  have  deeded 
every  bit  of  property  over  to  him,  but  he 
didn't  want  to  take  It"  The  defendant,  on 
this  point  testified  likewise.  Asked  why  he 
turned  over  to  his  wives  all  bis  property,  he 
said:  "So  I  would  have  something  when  I 
came  out  When  1  came  out  I  received  the 
means  the  same  as  I  gave  it.  I  told  them 
all  that.    I  told  them,  after  I  came  out  of 
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the  penitentiary  I  wanted  those  note?  and  r 
these  deeds  all  to  be  given  back  to  me.  1 
My  first  wife  was  dead  when  1  went  to  the  ' 
penitentiary,  and  I  didn't  turn  anything  over 
to  her  children."  And  again  he  said:  "I 
provided  for  the  other  three  wives  and  their 
fauiilics  by  giving  them  a  certain  proportion 
of  my  property,  which  they  have  had  ever 
.since.  I  didn't  make  any  provision  for  the 
first  wife's  children  at  that  time  because  I 
didn't  thUik  It  was  my  duty  to  do  so  until 
my  death.  I  didn't  talk  at  that  time  of  giv- 
ing them  the  place  on  the  corner  of  Twenty- 
Third  street.  I  didn't  talk  about  giving 
them  25  feet  of  it,  that  I  remember  of.  I 
might  have  mentioned  it,  of  course.  The 
deeds  I  made  to  my  wives  I  expected  them 
to  deed  back  to  me  after  I  came  from  the 
penitentiary.  1  didn't  want  the  government 
to  come  down  on  my  property  if  I  went  to 
the  penitentiary.  I  wanted  something  left." 
After  the  defendant  had  returned  from  the 
l>enltentlary,  the  corner  on  Twenty-Third 
street  and  Washington  avenue  was  sold,  and 
the  $4,000  out  of  which  this  controversy 
arose  was  a  portion  of  the  sum  received 
therefor.  Respecting  that  sale,  E.  T.  Wool- 
ley,  a  witness  for  the  plaintiffs,  testified  in 
part  as  follows:  "I  commenced  negotiations 
with  John  Marriott  to  buy  that  corner,  be- 
cause I  understood  that  he  was  the  owner. 
I  made  the  bargain  with  John  Marriott. 
Agreed  to  pay  ?80  per  front  foot.  He  made 
the  terms  with  me.  I  went  down  to  Mar- 
riott's one  day,  when  Ellsworth  was  there 
talking  to  him  about  it.  I  didn't  understand 
at  the  time  that  the  title  was  standing  on 
the  records  in  the  name  of  Trezer  South- 
wick.  In  closing  the  deal  I  met  Trezer.  I 
was  representing  the  Co-op.  Wagon  &  Ma- 
chine Company  at  the  time.  I  knew  I  would 
have  to  get  the  title  from  Trezer  Southwick, 
and  told  John  Marriott  so.  1  made  a  visit 
to  her  house,  and  met  her  to  see  If  she  was 
perfectly  agreeable  to  the  deal,  and  to  see 
whether  she  would  sign  the  deeds,  and  all 
that  sort  of  thing.  She  said  she  would. 
That  slie  wanted  to  reserve  herself  a  home 
from  the  property.  She  signed  the  deed  be- 
fore I  gave  her  this  check  of  $'2,400.  I  made 
arrnngements  for  the  company  to  retain  the 
$4,«M>  for  a  year  with  John  Marriott.  I  do 
not  recollect  that  any  Interest  on  that  note 
was  paid  to  Trezer  Southwick.  Mr.  Mar- 
riott desired  the  note  payable  to  him,  but 
1  said  I  thought  it  would  be  better  to  make 
it  out  to  her.  Inasmuch  as  the  property  stood 
in  her  name,  and  then  she  could  Indorse  it 
over  .  )  him.  Mr.  Marriott  called  for  the 
first  collection,  and  I  requested  him  to  bring 
the  note."  Charles  Ellsworth,  a  witness  for 
the  defendant,  and  who,  at  his  request.  It 
api)ear8,  lnforme<l  plaintiff  Trezer  South- 
wick that  the  defendant  was  tlilnking  of 
selling  the  place,  among  other  thinsts  testi- 
fied: "She  told  him  that  she  hart  raised  a 
family  of  children  there,  and  felt  like  it  was 
her  home,  and  she  didn't  want  to  give  it  up 


unless  she  was  goln^  to  get  another,  and 
he  promised  her  he  would  buy  another  place 
out  of  the  proceeds  of  that.  She  said  she 
M-as  willing  to  sell  on  those  conditions.  She 
got  a  home  on  Twenty-Second  street  out  of 
the  proceeds  of  that  sale."  It  appears  tl:;- 
property  was  sold  for  $G,G(X),  of  which  >>2Xt  •> 
was  paid  in  cash,  and  tne  balance,  by  agrt'L-- 
ment  with  defendant,  was  secured  by  nets? 
payable  in  one  year.  Ucspccting  the  dispo- 
sition of  the  proceeds  of  sale,  the  plaiui.il' 
Trezer  Southwick  testified:  "I  knew  Mr. 
Marriott  let  Mr.  Woolley  have  some  money. 
The  other  money  was  to  buy  me  a  home.  Q. 
Was  .$2,000  turned  over  to  you?  A.  No. 
Mr.  Marriott  had  some  of  It.  I  believe  he 
bought  a  wagon  and  some  machinery  out  of 
it  He  turned  over  to  me  Just  what  bought 
my  home,  $2,100.  Then  I  went  to  my  new- 
home  in  the  fall."  The  note  was  executed  to 
Trezer  Southwick,  dated  February  15,  18SS, 
was  afterwards  Indorsed  by  her,  and,  it 
seems,  the  amount  thereof  paid  to  the  de- 
fendant. The  last  payment  on  the  note,  it 
appears,  was  made  to  the  defendant  on  April 
1,  1889.  ResiK'cting  what  occurred  between 
herself  and  the  defendant  as  to  the  $4,000 
for  which  the  note  had  been  given,  the  wit- 
ness Trezer  Southwick  testified:  "He  said, 
'I  want  you  to  give  me  four  thousand  dol- 
lars.' Q.  Why  didn't  you  take  and  give  it 
to  somebody  else  to  keep  for  the  children? 
A.  Because  1  thought  the  father  was  the 
right  one  to  have  It.  Q.  Up  to  that  time  you 
didn't  demand  of  him  the  entire  sixty-six 
hundred  In  cash?  A.  No,  sir.  Q.  You  never 
did?  A.  Xo,  sir.  Q.  You  didn't  Instruct  Mr. 
Woolley  that  when  sixty-six  hundred  dollars 
was  paid  to  pay  it  all  into  your  bands?  A. 
Never  said  anything  to  Mr.  Woolley  about 
it.  Q.  You  were  wllllug  that  Mr.  Marriott 
should  claim  it?  A.  Yes,  sir."  And  on  the 
question  of  the  trust  the  witness  also  said: 
"If  you  will  allow  me,  I  will  explain  it  all. 
Mr.  Marriott  said  to  me,  after  I  had  sold 
my  place,  'I  want  you  to  give  me  $4,000  of 
that  money  for  my  first  wife's  children."  I 
said,  'Now,  which  of  these  children  do  you 
mean?'  He  said,  'Mrs.  Susy  has  had  her 
share,'  and,  says  he,  'I  want  this  money  for 
the  otter  four  children.'  He  asked  me,  'Can 
you  give  me  that  money  for  those  children?' 
and  I  did  so,  thinking  that  he  would  keep 
that  money  for  those  children,— he  would  re- 
serve It.  That  Is  the  very  word  he  used, 
'I  will  reserve  it  for  my  four  children.' " 
The  witness  further  stated.  In  substance, 
that  the  defendant  said  to  her  he  would 
keep  that  money  and  reserve  it  for  his  first 
wife's  children  at  his  death,  but.  If  he  could 
make  anything  out  of  It,  he  would  do  so; 
that  he  named  the  four  children  plaintUTs 
herein  as  those  who  were  to  have  the  money, 
and  excluded  the  other  two  children  of  his 
first  wife,  because  tliey  had  already  had 
their  share;  that  she  had  nothing  to  do  with 
namiug  the  beneficiaries  of  tlie  trust;  that 
she  left  the   mutter  of  the  provision   for 
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those  children  entirely  to  him,  beUevlng  that 
he  would  do  what  was  right;  and  that  she 
was  willing  to  protect  them.  The  plaintiff 
Benjamin  Marriott,  respecting  a  conversa- 
tion with  the  defendant  In  188rf,  testified  as 
follows:  "Mrs.  Skeen,  my  sister,  and  my- 
self— Martha  I.  Skeen  and  myself — concluded 
to  go  to  Marriott  settlement  to  see  my 
father,  to  see  if  he  had  made  provision  for 
Ills  first  family,  as  we  had  already  heard 
that  he  had  done  by  his  others.  She  ap- 
proached the  subject,  and  was  asking  him 
if  he  had  made  any  provision,  and  he  said 
be  had  not.  8he  asked  htm  if  be  intended 
to.  He  said  that  be  did,  and  his  intention 
bad  always  been  to  do  so.  We  insisted  that 
be  should  set  the  time  when  he  would  pro- 
vide for  his  cbildren.  Q.  She  insisted,  or 
he?  A.  We  insisted  that  he  should  set  a 
time  when  be  would  make  provisions  for 
his  first  family  of  children,  and  he  said  he 
would  within  a  month,  somewhere  abouts. 
She  did  most  of  the  talking;  and  she  had 
some  of  the  conversation  wuh  him  out  at 
the  yard,  I  think,  I  did  not  hear.  That  la 
the  answer  that  he  gave  us  at  that  time." 
The  same  witness  further  testified:  "I  had 
another  conversation  with  father  In  1897, 
at  Moroni  Marriott's,  In  Marriott  settlement. 
Moroni  Marriott  was  present  at  the  time, 
and  did  the  talking.  Moroni  asked  if  h» 
could  not— if  he  did  not  think  it  was  right 
to— provide  for  his  first  wife's  family,  as 
he  had  already  done  by  the  others;  and  be 
said  yes,  be  thought  it  was  right,  and  he 
Intended  to.  •  ♦  •  In  that  conversation 
be  says:  'Well,  there  is  something  I  would 
like  to  tell  you,  boys,'  he  says.  'I  have  al- 
ready told  the  women  folks,  and  thought 
of  telling  you  a  great  many  times,'  he  says. 
That  is  this:  This  property  that  I  hold  in 
my  sheep  belongs  to  my  first  family  of  boys.* 
I  said,  'Father,  do  you  mean  your  first  family 
of  boys  only?'  He  said,  'No,  sir;  I  mean 
my  first  family  of  boys  and  girls  too.'  Had 
another  conversation  with  him  at  Ells- 
worth's, in  Warrent  precinct,  in  1897.  I 
Just  asked  father  if  he  had  fixed  and  ar- 
ranged for  his  first  family,  and  he  said  he 
would,  but  he  said  he  hadn't,  but  would 
soon  do  It.  We— Moroni  Marriott  and  my- 
self—went down  on  purpose  to  see  If  we 
could  fix  this.  He  said  be  hadn't;  that  it 
was  bis  intention  to  fix  it;  he  would  do  It 
right  away.  Moroni  was  persuading  father 
that  it  was  right,  and  he  there  agreed  again 
that  he  would  fix  it" 

Interrogatories  and  answers  appear  in  the 
testimony  given  by  the  defendant,  as  fol- 
lows: "Q.  When  you  got  this  !f4,000,  or  this 
note  for  fl.OOO,  from  Mr.  Woolley,  do  you 
remember  whether  you  said  anything  about 
keeping  It  for  your  first  wife's  children?  A. 
No,  sir.  It  was  mine.  I  could  do  as  I 
liked  with  it.  Nolwdy  to  say  I  shouldn't. 
Of  coarse,  Trezer  said  It  was  hers.  I  don't 
know  who  told  her  that.  It  was  not  me. 
i).  When  did  It  first  come  to  your  ears  that 


it  was  claimed  that  Trezer  had  turned  this 
property  over  to  you,  and  you  had  to  give  It 
to  your  first  wife's  children— trust?  A.  I 
guess  about  four  years,  if  I  am  not  mis- 
taken." There  Is  some  evidence  to  the  effect 
that  on  numerous  occasions  the  defendant 
said  the  four  cbildren  mentioned  should 
have  the  property  In  question  at  bis  death, 
and  that  he  would  fix  it  so  they  would  get 
it.  It  appears  that  nothing  was  said  to  the 
alleged  beneficiaries  about  the  trust  until 
March,  1898.  When  the  cause  was  tried  the 
defendant  was  82  years  of  age,  and  feeble, 
and  a  short  time  thereafter  he  died.  There- 
upon Margaret  Marriott,  tlie  administratrix 
of  his  estate,  was  substituted  as  defendant. 
At  the  trial  the  court  held  that  the  evidence 
failed  to  establish  the  existence  of  a  trust, 
and  dismissed  the  action.  Thereafter,  a  mo- 
tion for  a  new  trial  having  been  overruled, 
this  appeal  was  prosecuted. 

George  Halverson  and  W.  L.  Maginnls,  for 
appellants.  Blchards  &  Allison,  for  respond- 
ent. 

A  stata-ment  of  the  case  having  been  made 
as  above,  BARTCH,  C.  J.,  delivered  the  opin- 
ion of  the  court 

It  is  obvious  that  the  principle  and  decisive 
question  presented  on  this  appeal  Is  whether 
an  express  trust  was  created  by  the  trans- 
actions disclosed  by  the  evidence,  for,  If  tli^ 
plaintiffs  are  at  all  entitled  to  recover  in 
this  action,  it  must  be  because  of  such  a  trust. 
If  a  trust  was  created  in  this  instance.  It 
must  rest  on  parol,  for  there  is  no  writing  on 
which  it  can  be  based.  There  is  no  doubt, 
however,  that  a  trust  In  personal  property 
may  be  declared,  admitted,  or  created  by  pa- 
rol declarations,  and  may  be  proved  by  parol 
evidence.  Pom.  Kq.  .Jur.  §  1008.  The  stat- 
ute of  frauds  does  not  apply  to  trusts  of 
personalty  created  by  word  of  mouth,  al- 
though this  is  otherwise  as  to  trusts  of  realty. 
Trusts  are  enforced  In  equity,  and  are  dis- 
tinct from  the  legal  estate  in  so  far  as  they 
are  merely  fiduciary  interests.  In  this  re- 
spect they  are  wliat  uses  were  bsfore  th,> 
statute.  In  principle,  it  seems,  there  vr&.-i 
no  difference  between  the  ancient  use  and  the 
modern  trust,  but  there  was  a  wide  difference 
In  the  applicatloin  of  them.  By  a  more  lib- 
eral construction  of  tbose  principles,  and 
greater  care  against  abuse,  trusts  are  now 
made  to  answer,  in  general,  all  the  beneficial 
ends  in  uses,  without  their  inconvenience  or 
frauds.  2  Bl.  Comm.  337.  An  express  or  di- 
rect trust  Is  usually  created  by  an  instru- 
ment In  writing,  which  specifies  distinctly  the 
person,  property,  and  purposes  of  the  trust. 
In  such  case  the  Intention  to  create  the  trust 
must  appear  upon  the  face  of  the  Instrument 
Since  the  statute.  It  Is  the  generally  accepted 
law  of  the  country  that  where  the  trust  re- 
lates to  the  disposition  of  real  estate,  it  must 
be  declared  and  proved  by  some  wi'itlng  exe- 
cuted by  the  person  creating  the   trust    4 
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Kent,  Conim.  305.  It  bas  been  held,  however, 
that  If  a  person  procure  the  conveyance  of 
land  to  him  upon  the  assurance  that  he  will 
hold  it  In  trust  for  another,  the  trust  may  be 
established  by  parol  testimony  of  the  gran- 
tor, and  that.  If  the  land  be  sold  by  the 
grantee,  tlie  cestui  que  trust  may  sue  for  the 
price.  Miller  v.  Pearce,  6  Watts  &  8.  97. 
A  trust  may  be  either  executed  or  executory 
in  kind.  When  the  legal  estate,  or  If  the 
equitable  title  passes.  In  either  case  it  is 
executed;  but  when  the  trust  is  to  be  per- 
fected at  some  future  time  by  settlement  or 
cOTJveyance  It  is  executory,  and  the  same 
rules  which  govern  trusts  of  realty  govern 
trusts  of  personalty.  1  Perry,  Trusts,  i  16. 
In  the  application  of  principles  a  court  of 
equity  regards  the  trust  as  the  property,  and 
the  declaration  of  trusts  as  the  disposition 
of  the  property;  and  a  disposition  of  prop- 
erty by  way  of  a  trust  Is  as  effectual  and 
binding  upon  the  parties  as  if  the  property  be 
disposed  of  by  any  other  means  of  absolute 
conveyance.  It  Is,  therefore,  essential  to  the 
establishment  of  a  trust  that  the  person  who 
creates  It  be  the  real  owner  of  the  property 
which  Is  to  constitute  the  trost  or  fund.  So 
it  Is  essential  that  the  language  employed  In 
the  creation  of  a  trust  should  be  such  as  to 
leave  no  room  for  reasonable  controversy  as 
to  the  intention  of  the  donor.  In  general,  ev- 
ery person  competent  to  malie  a  will,  enter 
Into  a  contract,  or  hold  the  legal  title  to  and 
manage  property,  may  dispose  of  it  as  he 
chooses,  and,  sui  Juris,  has  the  power  to  cre- 
ate a  trust,  and  dispose  of  his  property  in 
that  way;  but  In  doing  so  he  must  use  lan- 
guage showing  that  such  disposition  Is  In- 
tended by  him.  To  fasten  a  trust  upon  per- 
sonalty by  parol,  the  same  as  where  a  trust 
of  realty  Is  created,  the  language  used  must 
amount  to  a  clear  and  explicit  declaration 
of  trust  The  declaration  relied  upon  must 
point  out  with  reasonable  certainty  not  only 
the  property  or  subject-matter  of  the  trust, 
but  also  the  purposes  thereof,  and  the  person 
or  persons  for  whose  benefit  the  trust  is  cre- 
ated. Indefinite,  vague,  and  equivocal  ex- 
pressions are  not  sufilcient;  nor  are  declara- 
tions of  a  purpose  to  create  a  trust,  or  mere 
voluntary  promises  to  give  property  to  a 
person  or  persons,  or  to  dispose  of  it  In  the 
future  for  the  benefit  of  such  person  or  per- 
sons, when  such  promises  remain  unfulfilled, 
sufilcient  to  create  a  trust,  or  any  right  which 
a  court  of  equity  will  enforce.  Nor  is  a 
mere  Intention  or  mere  voluntary  agreement 
to  create  a  trust,  where  the  owner  of  the 
property  contemplates  some  further  action  by 
him  to  malte  it  effectual,  sufficient  to  estab- 
lish the  trust.  It  Is  absolutely  essential  that 
the  evidence  to  establish  a  trust  resting  on 
parol  should  be  clear,  unequivocal,  and  ex- 
plicit, and  not  conflicting  in  character  as  to 
material  points;  for,  If  the  terms  and  object 
of  such  a  trust  be  left  in  doubt  or  confusion, 
a  court  cannot  enforce  It.  No  particular 
foi-m  of  words,  however,  is  re(iulsite  in  the 


creation  of  a  trust,  nor  for  a  person  to  de- 
clare himself  a  trustee.  If  the  owner  of  per- 
sonal property  transfers  It  to  one  person  for 
the  use  of  another  in  definite  and  positive 
terms,  or  if  such  ovraer  unequivocally  de- 
clares. In  writing  or  orally,  that  he  holds  it 
in  prsesentl  in  trust  for  another  person,  in 
either  case  the  trust  will  be  upheld.  In  ei- 
ther of  such  cases  the  trustee  Is  liable,  and 
must  account  to  the  cestui  que  trust;  and, 
when  once  effectually  created  by  parol,  the 
trust  cannot  afterwards  be  altered  or  revok- 
ed by  the  person  who  created  it,  the  same 
rules  governing  as  where  a  trust  is  created 
by  writing.  "If  the  trust  is  perfectly  created, 
so  that  the  donor  or  settler  has  nothing  more 
to  do,  and  the  person  seeking  to  enforce  it 
has  no  need  of  further  conveyances  from  the 
settler,  and  nothing  Is  required  of  the  court 
but  to  give  effect  to  the  trust  as  an  executed 
trust,  it  win  be  caiTled  into  effect  at  the 
suit  of  a  party  Interested,  although  it  was 
without  consideration,  and  the  possession  of 
the  property  was  not  changed."  1  Perry, 
Trusts,  §  08.  In  Beach,  Trusts  &  Trustees, 
{  52,  it  is  said:  "In  the  creation  of  a  trust 
In  personalty,  as  well  as  in  real  estate,  the 
language  employed  must  be  definite  and  posi- 
tive. The  property  which  Is  the  subject- 
matter  of  the  trust  must  be  clearly  and  defi- 
nitely described;  the  purposes  of  the  trust 
must  be  plainly  Indicated,  and  as  well  the 
person  or  persons  who  are  to  be  the  benefi- 
ciaries. Ambiguous  or  vague  and  Indefinite 
expressions  will  not  be  held  to  create  a  trust. 
In  addition  to  this,  the  proof  of  the  trust 
must  be  unequivocal.  The  declaration  of  a 
purpose  to  create  a  trust  Is  of  no  value,  and 
a  promise  to  make  a  donation  at  some  fu- 
ture time,  where  there  Is  no  consideration,  at 
best  is  only  an  imperfect  gift,  and  will  not  be 
upheld  as  a  trust."  1  Perry,  Trusts,  !§  24, 
77,  86,  97,  252;  2  Pom.  Eq.  Jur.  {g  997,  998, 
1009;  27  Am.  &  Eng.  Enc.  Law,  51,  55;  Ham- 
ilton V.  Hall's  Estate,  111  Mich.  291,  69  N. 
W.  484;  Harris  v.  Bratton,  34  S.  C.  259,  13 
S.  E.  447;  Mct^lnnls  v.  Jacobs,  147  111.  24,  35 
N.  E.  214;  Roche  v.  George's  Ex'r.  93  Ky.  609, 
20  S.  W.  1039;  Beaver  v.  Beaver,  117  N.  Y. 
421,  22  N.  E.  940,  6  L.  R.  A.  403;  Chambers 
V.  Emery,  13  Utah,  374,  45  Pac.  192;  Cris.s- 
man  v.  Crissman,  23  Mich.  217;  Dalton  v. 
Dalton,  14  Nev.  419;  Harrison  v.  McMenno- 
my,  2  Edw.  Ch.  251;  Stone  v.  Bishop,  23  Fed. 
Cas.  154;  Allen  v.  Wlthrow,  UO  U.  S.  110,  3 
Sup.  CL  517,  28  L.  Ed.  90. 

The  question  remains  wliether,  In  the  light 
of  the  foregoing  well-settled  principles,  the 
evidence  in  the  case  was  sufficient  to  show 
that  a  trust  had  been  established  In  favor  of 
the  plaintiffs,  who  are  children  of  the  defend- 
ant and  his  first  wife.  The  appellants  con- 
tenil  that  the  note  of  ^,000  was  the  property 
of  Trezer  Southwick,  and  that  on  February 
15,  1888,  she  delivered  It  to  the  respondent 
for  the  use  and  benefit  of  those  children,  and 
thereby  created  an  Irrevocable  trust.  For  the 
respondent  it  is  maintained  that  the  note  be- 
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longed  to  the  defendant,  Marriott,  and  that 
he  never  received  It,  or  the  money  which  It 
represented,  in  trust  for  bis  children;  and  it 
la  further  Insisted  that  even  If  it  were  assum- 
ed that  Trezer  Southwick  was  the  absolute 
owner  of  the  note  or  money,  still  there  was  no 
creation  of  a  trust,  nor  the  conferring  of 
any  power  the  exercise  of  which  the  court 
could  enforce.  After  carefnl  examination  of 
the  testimony,  we  are  comijelled  to  concede 
that  the  position  of  the  respondent  le  well 
founded.  The  evidence  shows  that  the  de- 
fendant. Marriott,  owned  tlie  property  out  of 
which  the  fund  was  realized,  and  in  the  year 
188t>,  fearing  that  he  would  he  prosecuted, 
And  .sent  to  prison,  as  he  afterwards  was,  con- 
veye<l  it  to  Mrs.  Southwick,  bis  plural  wife, 
with  the  parol  agreement  or  understanding 
between  the  parties  that  when  he  returned 
from  the  penitentiary  the  property  was  to  be 
reconveyed  to  him.  After  his  return,  both 
parties,  it  appears,  recognized  and  treated  the 
property  as  belonging  to  him;  and  the  vendee 
repeatedly,  in  accordance  with  their  under- 
standing, offered  to  reconvey,  but  for  some 
reason,  not  appearing,  this  was  not  done,  and, 
finally,  the  defendant  sold  the  property  to  a 
stranger,  who  arranged  with  him  to  retain 
$4,000  of  the  purchase  price  for  a  year,  and, 
iiecause  the  title  stood  in  the  name  of  Mrs. 
Sauthwiclc,  it  was  thought  best  to  execute  the 
note,  which  was  dated  February  15,  1888,  to 
her,  and  then  she  could  Indorse  it  over  to  the 
defendant,— all  of  which  was  done.  After- 
wards the  defendant  collected  the  money,  and 
used  it  in  the  purchase  of  sheep  and  other- 
wise. Counsel  for  the  appellants  Insist  tliat 
the  parol  agreement  to  reconvey  the  real  es- 
tate was  void  under  the  statute  of  frauds; 
that,  if  the  conveyance  was  made  with  intent 
to  defraud  the  United  States  government,  the 
title  passed  absolutely  between  the  parties; 
and  that,  therefore,  the  property  belonged  to 
Mrs.  Southwick.  Suppose  we  accept  it  as 
true  that  the  conveyance  passed  the  title  to 
the  vendee  absolutely,  as  between  the  par- 
ties, and  that  she  was  under  no  legal  obliga- 
tion to  reconvey  because  of  the  parol  agree- 
ment, can  it  be  said  that,  under  the  circum- 
stances, there  was  no  moral  obligation  for 
her  to  perform  that  agreement?  The  convey- 
ance was  made  to  her  without  consideration, 
and  she  knew  all  about  the  reasons  why  it 
was  so  made,  and  accepted  the  instrument, 
knowing  what  the  understanding  or  agree- 
ment was.  w^lthout  protest.  The  clrcumstan- 
c-08  In  evidence  disclose  no  imposition,  oppres- 
sion, or  undue  Influence.  The  arrangement 
seemed  to  be  entirely  satisfactory  to  the 
vendee.  While  tlie  conveyance  was  made  to 
her  in  contemplation  of  a  criminal  prosecu- 
tion, and  prol)ably  to  avoid  seizure  of  the 
property,  there  were  then  no  existing  rights 
of  any  third  party  disturljed  thereby.  She 
was,  therefore,  under  the  same  moral  obliga- 
tion to  perform  the  agreement,  and  restore 
the  property,  as  she  would  have  been  if  the 
agreement  had  been  In  writing,  and  there 


had  been  no  question  of  fraud  connected  with 
the  transaction;  and,  if  she  had  reconveyed 
under  the  agreement  and  circumstances,  she 
would  have  effectually  devested  herself  of  all 
title  to  the  property,  and  would  thereafter 
have  been  estopped  from  making  any  claim 
thereto  because  of  the  original  conveyance  to 
her.  If  she  had  made  a  reconveyance,  the 
law  would  not,  in  the  absence  of  interposi- 
tion on  the  part  of  a  creditor,  assist  her  to 
recover  the  property  back.  The  law  is  not 
60  Inequitable  and  imjust  as  to  prevent  a  per- 
son from  fulfilling  his  obligations  of  good 
faith  and  honor.  Such  a  reconveyance,  under 
the  circumstances  disclosed,  would  not  have 
fallen  within  the  statute  of  frauds,  but  would 
have  vested  the  title  in  the  defendant  as  ef- 
fectually, in  law  and  equity,  as  any  other  con- 
veyance from  what  source  soever.  In  Wait, 
Fraud.  Conv.  t  306,  it  la  said:  "Though  a 
reconveyance  cannot  be  enforced,  the  fraud- 
ulent vendee  is  said,  In  some  of  the  cases, 
to  be  under  a  high  moral  and  equitable  obli- 
gation to  restore  the  proi)erty.  The  law  is 
not  so  unjust  as  to  deny  to  men  the  right, 
while  it  is  In  their  power  to  do  so,  to  recog- 
nize and  fulfill  their  obligations  of  honor  and 
good  faith;  and  imtll  the  creditors  of  the 
vendee  acquire  actual  liens  upon  the  prc^rty 
they  have  no  legal  or  equitable  claims  in  re- 
spect to  It  higher  than  or  superior  to  those  of 
the  grantor.  It  has  bem  contended  that  the 
transfer  only  made  risible  an  ofwnership 
which  already  existed,  though  secretly.  While 
the  fact  that  title  to  real  estate  was  put  in 
one  to  hold  for  another  with  intuit  to  defraud 
creditors  might  be  a  defense  by  the  trustee 
in  an  action  to  establish  the  trust,  yet,  where 
the  trust  has  been  completed  by  a  convey- 
ance to  the  equitable  owner,  the  principle  has 
no  application."  In  Association  v.  Roll,  137 
111.  205,  27  N.  B.  184,  Mr.  Justice  Bailey  said: 
"While  a  fraudulent  grantee  is  imder  no  legal 
obligation  to  reconvey,  he  la  under  a  moral 
obligation  to  do  so;  and  where.  In  fulfillment 
of  his  moral  obligation,  he  actually  makes  a 
reconveyance,  such  act  will  be  valid  and  bind- 
ing on  him,  and,  if  the  rights  of  no  innocent 
third  parties  have  intervened,  the  fraudulent 
grantor  will  become  reinvested,  both  at  law 
and  in  equity,  with  the  title  previously  con- 
veyed to  his  grantee.  Such  reconveyance  i» 
not  within  the  condemnation  of  the  statute 
of  frauds,  but  vests  in  him  to  whom  It  is  made 
a  title  which  the  courts  will  recognize  and 
protwt  precisely  as  they  would  a  title  derive<l 
from  any  other  source."  Bump.  Fraud.  Conv. 
§  44H;  Wait.  Fraud.  Conv,  g  am;  Fargo  v. 
Ladd.  «  Wis.  100;  White  v.  Brocaw,  14  Ohio 
St.  3a>;  Mahan  v.  State.  10  Ohio,  ^{2:  Wol- 
ford  V.  Farnhani,  47  Minn.  IXi,  49  N.  W.  328; 
Wait  V.  Day.  4  Deuio,  430;  Starr  v.  Wright. 
20  Ohio  St.  07.  If.  as  we  have  seen,  a  re- 
conveyance of  the  property  would  have  bound 
Mrs.  Southwick,  and  revested  the  title  in  her 
grantor,  then,  as  no  reconveyance  was  made, 
but  the  property  was  sold  to  a  third  party, 
without  objection  on  her  part,  she  simply  ex- 
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pressing  a  desire  that  another  home  be  par- 
chased  for  her  out  of  the  proceeds,  which  was 
done,  the  delivery  of  the  note,  which  repre- 
sented the  remaining  portion  of  the  purchase 
money,  to  him,  was  binding  upon  her,  and 
vested  the  title  to  It  In  him,  imless  she  im- 
posed some  valid  conditions  as  to  such  deliv- 
ery; for  precisely  the  same  principles  are  in- 
volved In  either  case.  "Had  Summer  W.," 
says  Mr.  Chief  Justice  Gilfilhin,  In  Wolford 
v.  Famham,  44  Minn.  156,  46  N.  W.  296,  a 
case  cited  by  the  appellants,  "upon  the  sole 
of  the  third  Interest  In  the  Hennepin  Island 
property,  paid  or  transferred  the  purchase 
money  to  Eunice  E.  in  performance  of  the 
parol  trust,  that  act  would  have  been  bind- 
ing, and  the  money  would  have  become  hers 
as  between  the  two."  In  this  case,  the  note, 
which  evidenced  a  portion  of  the  purchase 
price  or  proceeds  of  sale,  was  delivered  to  the 
grantor,  under  the  parol  agi%ement,  by  the 
grantee,  and  the  money  collected  and  appro- 
priated by  such  grantor.  It  therefore  re- 
mains to  be  seen,  assuming,  but  not  admitting, 
that  Mrs.  Southwick  was  the  owner  of  the 
property,  whether  the  delivery  was  made  upon 
valid  condltltms;  or,  in  other  words,  whether 
she  delivered  It  In  trust,  as  claimed.  The 
evidence  on  this  point  shows  that,  because 
the  title  to  the  property  stood  In  her  name, 
the  note  was  executed  to  Mrs.  Southwlclt,  and 
that  she  indorsed  it  over  to  the  defendant. 
She  testified  that  after  he  sold  the  place  be 
said  to  her,  "I  want  you  to  give  me  fl,000 
of  that  money  for  my  first  wife's  children;" 
and  that  she  did  so,  "thinldng  that  he  would 
keep  that  money  for  those  children."  She 
further  stated  that  he  said  he  would  reserve 
the  money  for  those  children  at  his  death; 
that  she  did  not  name  the  beneflciarles;  that 
she  left  the  matter  of  provision  for  those 
children  entirely  to  him,  and  was  willing  to 
let  him  protect  them.  It  Is  shown  In  evidence 
that  he  claimed  and  treated  the  property  and 
proceeds  of  sale  as  bis  own,  and  Mrs.  South- 
wick, In  her  testimony,  stated  that  he  was  the 
right  one  to  have  It,  and  was  willing  that  he 
should  claim  it.  Asked,  on  the  witness  stand, 
whether  he  said  anything  about  keeping  the 
$4,000  for  his  first  wife's  children,  the  de- 
fendant said:  "No,  sir.  It  was  mine.  I 
could  do  as  I  liked  with  it"  The  record  con- 
tains other  similar  expressions  and  state- 
ments, and  there  is  much  conflict  in  the  evi- 
dence as  to  what  was  actually  said  between 
the  parties  as  to  the  $4,000.  It  may  thus  be 
Keen  that  the  language  relied  upon  for  the 
creation  of  the  trust  by  Mrs.  Southwick  is 
ambiguous,  Indefinite,  and  equivocal;  and 
when  such  language  Is  considered  in  connec- 
tion with  the  fact  that  years  have  elapsed 
since  the  transaction,  and  with  the  further 
fact  that  the  person  who  delivered  the  money 
named  no  beneflciariess  and  served  no  notice 
of  the  trust,  during  all  those  years,  until 
shortly  before  the  commencement  of  this  suit, 
upon  any  of  those  who  it  is  claimed  were 
named  as  cestuis  que  trustent  by  the  donee. 


it  is  impoesiUe  to  conclude  tliat  a  trust  was 
established  by  her  whldi  a  court  can  enforce. 
Evidently  Mrs.  Southwick,  having  been  pro- 
vided with  another  home  out  of  the  proceeds 
of  sale,  in  accordance  with  her  insistance,  and 
feeling  the  moral  obligations  resting  upon  her 
because  of  the  parol  agreement,  indorsed  and 
handed  to  the  defendant  the  note  as  his  own 
property,  and,  as  she  says,  was  wllUng  that 
be  should  claim  It,  and  to  leave  the  matter 
of  providing  for  his  children  entirely  to  him. 
Mrs.  Southwick  having  created  no  trust, 
the  next  and  remaining  inquiry  is,  did  the  de- 
fendant declare  an  express  trust,  and  consti- 
tute himself  a  trustee  to  hold  the  money,  or 
the  sheep  and  other  property  purchased  there- 
with, for  the  use  and  benefit  of  his  four  chil- 
dren, plaintiffs  in  this  case?  The  defendant 
himself  testified  at  the  trial  that  ever  since 
the  sale  in  1888  he  claimed  the  $4,000.  and 
property  he  pturchased  with  it,  as  his  own, 
and  claimed  the  right  to  do  with  it  as  he 
pleased.  There  is  evidence  showing  that  he 
used  the  money  and  managed  the  other  prop- 
erty as  an  owner.  Then  there  is  also  evi- 
dence showing,  among  other  things,  that  from 
time  to  time  he  promised  to  give  the  prop- 
erty to  four  of  his  first  wife's  children,  nam- 
ing those  who  are  plaintiffs  herehi;  tltat  he 
stated  that  he  expected  to  reserve  the  fund 
for  them;  that  he  waa  going  to  give  It  to 
them  at  his  death;  and  that  on  numerous  oc- 
casions he  promised  to  fix  the  matter  up  so 
that  they  would  get  the  property  at  his  death. 
Other  similar  testimony  appears  in  the  rec- 
ord, and,  as  to  material  facts,  It  is  confiict- 
ing.  Some  of  the  witnesses  attempted  to 
state  the  exact  language  used  in  conversation 
by  the  alleged  trustee,  notwithstanding  the 
great  lapse  of  time  Intervoilng  since  such 
conversation  had  occurred.  The  evidence  is 
too  indefinite,  uncertain,  and  equivocal. 
Stripped  of  useless  and  Immaterial  matto:.  It 
consists  substantially  of  nothing  more  tliaa 
statements  of  admissions  and  declarations  of 
bis  intention  to  provide  for  his  first  wife's 
children  at  some  time  in  the  future  or  at  his 
death,  and  the  proof  of  the  admissions  and 
declarations  depends  entirely  upon  the  uncer- 
tain recollection  of  the  witnesses  as  to  the 
exact  language  employed  by  the  alleged  trus- 
tee at  a  time  long  anterior  to  the  giving  of 
the  testimony.  Such  proof  is  frequently  of  a 
most  unreliable  and  dangerous  kind;  and 
while,  as  we  have  seen,  an  express  trust  may 
be  established  by  pared  evidence,  still  when, 
as  here,  it  is  sought  to  establish  such  a  trust, 
and  devest  a  person  of  the  title  to  his  prop- 
erty, and  of  Its  use  and  enjoyment,  by  proof 
of  admissions  and  declarations  of  the  owner, 
the  court  will  receive  and  consider  the  evi- 
dence of  the  same  with  great  caution.  Re- 
specting such  testimony,  this  court,  in  Cliam- 
bers  V.  Emery,  18  Utah,  374,  45  Pac.  192. 
said:  "Evidence  of  this  class  depends  wholly 
upon  the  uncertain  recollection  of  witnesses, 
who,  through  lapse  of  time,  or  mistake,  or 
imperfect  understanding,  or  Improper  or  cor- 
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nirt  mottres,  may  TepreBeht.fhe' deceased  aa' 
having  expressed  an  Idea  precisely  tbe  re- 
Terae  of  what  was  Intended  l^  bim.  Often, 
too,  the  slightest  yarlation  by  tbe  witness 
from  tbe  language  employed  by  the  deceased, 
or  a  different  intonation  or  Infection,  may  Im- 
part an  entirely  different  thought  from  that 
in  the  mind  of  the  speaker  at  tbe  time  of  the 
declaration.  Beflection  upon  tbe  inaccuracy 
of  ordinary  witnesses  in  the  use  of  language, 
upon  their  want  of  original  comprehension  of 
a  conversatlan,  their  liability  to  connect  sub- 
■eqnent  facta  and  drcumstances  with  the 
original  transaction,  the  impoBslbillty  of  tbeir 
recollecting,  translating,  and  reprodndng  the 
exact  terms  employed  in  a  conversation,  es- 
pedally  after  a .  considerable  lapse  of  time, 
must  Impress  upon  every  lawyer  and  Jurist 
who  has  had  experience  In  the  trial  of  causes 
the  danger  of  placing  substantial  reliance 
upon  this  class  of  testimony."  1  Greenl.  Eir. 
I  200.  It  is  tme,  here  tbe  alleged  trustee  tes- 
tifled,  but  he  was  very  old,  and  feeble  in  mind 
and  body,  and  died  shortly  after  the  trial. 
There  was  no  writing  to  show  that  he  had 
disposed  of  his  property  in  trust  for  bis  chil- 
dren. It  all  rests  on  paroL  For  us  to  hold 
that  the  proof  In  this  case  is  sufficient  to  es- 
tablish an  express  trust  would  be  to  open  the 
door  to  fraud,  and  endanger  the  titles  of  In- 
dividuals to  tbelr  property.  While,  however, 
we  are  clearly  of  the  opinion  that  tbe  proof 
la  wholly  Insufficient  to  establish  a  trust, 
there  Is  evidence  in  tbe  record  tending  to 
show  that  the  defendant  provided  In  bis  life- 
time equitably,  out  of  his  estate,  for  all  his 
families  and  children,  except  tbe  four  wbo 
are  plaintiffs  herein;  that  he  intended  also  to 
provide  for  those  four  before  his  death;  and 
that  the  property  here  in  controversy  In  Jus- 
tice ought  to  belong  to  tbem  as  their  propor- 
tionate share  of  their  father's  estate.  If 
these  things  be  true,  then  the  unavoidable 
misfortune  which  will  come  to  those  children 
upon  the  announcement  of  this  decision  must 
be  attributed  to  tbe  neglect  (unlntentlouBl, 
doubtless)  on  tbe  part  of  the  owner  of  the 
property  to  declare  an  effectual  trust,  and  to 
the  infirmity  of  human  law  to  reach  such  a 
case.  In  such  event,  ourselves  powerless,  we 
can  but  hope  and  trust  that  the  love  and  af- 
fection which  ought  to  exist  in  every  house- 
bold  and  the  ties  of  consanguinity  will  be 
strong  enough  to  do  that  Justice  -which  tbe  se- 
curity of  title  to  property  forbids  us  to  do. 
While,  In  such  a  case,  under  such  evidence,  a 
trust  can  neither  be  established  nor  enforced 
by  a  court,  yet,  as  we  have  seen,  the  law  is  not 
80  unjust  as  to  prevent  the  parties  themselves 
from  discharging  obligations  of  good  faith 
and  houor.  Having  thus  decided  tbe  case 
upon  Its  merits,  it  becomes  unnecessary  to 
pass  upon  or  discuss  any  of  the  other  ques- 
tions presented,  although  they  have  not  es* 
caped  our  notice.  The  Judgment  Is  affirmed, 
with  costs. 

MIMKB  and  BASKIN.  JJ.,  coucub 


(fl.  Utan.  20T) 
OA.aHB  COUNTY  r.  JHNSBN. 
(Supreme  Court  of  UUb.    March  28,  1900.) 

UCENSB— IMPOSITION— POLJCB  POWER— PRO- 
HIBITORT  LICENS8J— WHEN  VOID— POWER  TO 
LICENSE— REVENUE  FKOAl  LJCEN.-B  —  STAT- 
UTE OIVINO  POWER— CGNSTRUCTIO.V— COUN- 
TY COMMISSIONERS— POWERS— REV.  ST.  189g, 
i  611,  BUbd.  U— TAX  ON  PARTICULAR  INDUS- 
TRY—WHEN vol  D  —  DISCRIMINATION  —  DUB 
PROCESS  OF  liAVf. 

1.  A  mere  tax  imposed  upon  a  business  or 
occupation  is  not  a  license,  unless  the  levy  con- 
fers a  right  or  privilege  as  to  tlie  business  which' 
would  not  otherwise  exist. 

2.  License,  in  general,  implies  privilege  and 
regulation,  and  the  imposition  of  it  falls  with- 
in the  police  power  of  the  state)  but  the  charge 
of  a  license  fee  against  a  business  or  occupa- 
tion, commendable  and  necessary  for  the  public 
good,  which,  in  effect,  is  prohibitory  of  such 
business  or  occupation,  is  void  as  an  unlawful 
exercise  of  such  power. 

3.  The  power  to  license,  conferred  by  Rev. 
St.  18SS,  {  511,  subd.  11,  is  "for  purposes  of 
regulation  and  revenue."  This  does  not  mean 
for  "revenue"  alone,  but  when  proper  author- 
ity has  once  determined  that  public  Interests 
will  be  best  subserved  by  requiring  a  certain 
business,  commendable  and  useful  in  Itself,  to 
be  conducted  under  proper  regulations,  such  au- 
thority may  impose  a  licenBe,  fix  the  rate,  and 
provide  for  the  collection,  provided  such  busi- 
ness be  carried  on  in  the  county,  "outside  the 
limits  of  incorporated  cities." 

4.  In  proper  cases,  where  a  license  is  fixed, 
while  the  fee  is  designed  to  defray  the  ex- 
penses of  regulation,  it  is  no  objection  to  the 
license  that  incidentally  a  revenue  is  also  ob- 
tained, if  the  license  be  uniform  and  equal  as 
to  all  subjects  engaged  in  the  business,  and, 
under  tbe  circumstances,  not  wholly  unreason- 
able. 

5.  The  power  to  license  must  be  the  subject 
of  a  direct  grant.  It  cannot  be  Implied.  A 
statute  giving  such  power  must  be  construed 
with  great  strictness,  and  any  doubt  or  am- 
biguity arising  ont  of  the  language  employed 
must  be  resolved  in  favor  of  the  public. 

6.  Rev.  St.  ISOS,  8  511,  subd.  11,  does  not 
confer  authority  upon  boards  of  county  com- 
missioners to  impose  a  license  for  revenue  only, 
without  regard  to  regulation,  but  does  confer 
authority  to  impose  licenses,  on  the  subjects 
referred  to  In  the  statute,  for  regulation  and 
revenue. 

7.  Neither  the  constitution  nor  the  statute 
(Rev.  St.  1808,  {  511,  subd.  11)  authorizes  an 
ordinance  by  a  board  of  county  commissioners 
which  singles  out  the  one  industry  of  sheep 
raising,  and,  under  a  pretense  of  licensing  the 
business,  imposes  a  certlin  tax  per  thousand 
upon  sheep,  so  that  be  who  has  4,000  head 
pays  as  much  as  he  who  has  4,909  bead,  ond 
there  is  no  protection  afforded  by  the  ordinance 
to  those  engaged  in  the  business,  nor  an*  ig 
to  indicate  that  any  such  regulation  or  i.  -c- 
tion  is  required,  and  the  record  shows  lliat 
the  business  has  been  conducted  in  the  same 
manner  as  before  the  passage  of  the  ordinance. 

8.  Unjust  and  illegal  discrimination  between 
persons,  in  taxation,  and  the  denial  of  equal 
justice,  are  within  the  prohibition  of  the  con- 
stitution of  this  state  and  of  the  United  States. 
No  person  can  be  deprived  of  his  property  with- 
out due  process  of  law.^ 

Baskin,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  First  district; 
Oiarlcs  H.  Hart,  Judge. 

•City  of  Ogiea  city  v.  Crossman,  B3  Pac.  985,  17 
Utah,  e*.  and  Judge  v.  Speacar,  it  Pac.  1097,  U 
Vtab,  %ti,  died. 
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Action  by  Cache  county,  by  Hopkln  X  Mat- 
thews, county  clerk,  against  Joseph  M.  Jen- 
sen. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

This  action  was  brought  to  recover  of  the 
defendant  the  sum  of  $000,  alleged  to  be  due 
as  a  license  tax  Imposed,  by  virtue  of  an  ordi- 
nance passed  and  approved  May  7,  1898,  by 
the  board  of  county  commissioners,  upon  the 
defendant  because  of  bis  business  of  raising 
and  herding  sheep.  The  ordinance  reads  as 
follows: 
"The  board  of  county  commissioners  of  the 

county  of  Oache  ordain  as  follows: 

"Section  1.  Every  person,  company  or  cor- 
poration, engaged  In  the  business  of  raising, 
grazing,  herding  or  i>asturing  sheep  In  the 
county  of  Cache,  state  of  Utah,  must  annu- 
ally procure  a  license  therefor  from  the  coun- 
ty clerk  of  Cache  county,  and  make  therefor 
the  following  payment:  First.  Those  own- 
ing or  having  In  their  possession  and  under 
their  control  five  thousand  or  more  sheep, 
constitute  the  first  class,  and  must  pay  two 
hundred  and  fifty  dollars  per  annum  for  the 
first  five  thousand  sheep,  and  for  every  addi- 
tional thousand  sheep  the  sum  of  fifty  dol- 
lars. Second.  Those  owning  or  having  In 
their  possession  and  under  their  control  four 
thousand  sheep  and  less  than  fire  thousand, 
constitute  the  second  class,  and  must  pay 
two  hundred  dollars  per  annum.  Third. 
Those  owning  or  having  in  their  possession 
and  under  their  control  three  thousand  sheep 
and  less  than  four  thousand,  constitute  the 
third  class,  and  must  pay  one  hundred  and 
fifty  dollars  per  annum.  Fourth.  Those  own- 
ing or  having  In  their  possession  and  under 
their  control  two  thousand  sheep  and  less 
than  three  thousand,  con.stitute  the  fourth 
class,  aud  must  pay  one  hundred  dollars  per 
annum.  Fifth.  Those  owning  or  having  In 
their  possession  and  under  their  control  fif- 
teen hundred  sheep  and  less  than  two  thou- 
sand, constitute  the  fifth  class,  and  must  pay 
seventy-five  dollars  per  annum.  Sixth.  Those 
owning  or  having  In  their  possession  or  un- 
der their  control  one  thousand  sheep  and  less 
than  fifteen  hundred,  constitute  the  sixth 
class,  and  must  pay  fifty  dollars  per  annum. 
Seventh.  Those  owning  or  having  In  their 
possession  and  under  their  control  less  than 
one  thousand  sheep,  constitute  the  seventh 
class,  and  must  pay  five  cents  per  head  per 
annum. 

"Sec.  2.  Every  person  who  shall  engage  In 
the  business  of  raising,  grazing,  herding  or 
pasturing  sheep,  or  be  so  engaged  within  the 
county  of  Cache,  state  of  Utah,  without  first 
obtaining  a  license  therefor,  shall  be  guilty 
of  a  misdemeanor. 

"Sec.  3.  It  shall  be  the  duty  of  the  county 
clerk  of  said  county  to  collect  the  license  pro- 
vided for  by  this  ordinance,  and  he  may  en- 
force the  collection  thereof  by  an  ordinary 
action  at  law. 

"Sec.  4.  The  said  clerk  shall  collect  a  fee 
of  one  dollar  for  each  license  issued,  which 


shall  be  paid  by  Urn  Into  the  salary  fund  of 
said  county. 

"Sec.  5.  AU  moneys  collected  for  license 
under  the  provisions  of  this  ordinance  shall 
be  paid  over  to  the  county  treasurer  and 
placed  to  the  .credit  of  the  general  fond  of 
said  cotmty. 

"Sec.  6.  It  shall  be  the  duty  of  the  county 
attorney  to  prosecnte  aU  actions  arising  un- 
der the  provisions  of  this  ordinance. 

"Sec.  7.  This  ordinance  shall  take  effect 
and  be  In  force  on  and  after  fifteen  days 
from  its  passage,  and  all  ordinances  or  parts 
of  ordinances  in  conflict  herewith  are  hereby 
repealed." 

It  was  alleged  In  the  complaint  that  the 
defendant  was  engaged  in  the  business  re- 
ferred to  In  the  ordinance  In  Cache  county 
from  May  22  to  July  20,  1898,  without  ob- 
taining any  license  therefor;  that  during 
such  time,  and  within  the  county,  he  was 
raising  and  herding  12,500  sheep;  and  that 
he  refused  to  comply  with  the  provisions  of 
the  ordinance.  At  the  trial  the  defendant 
admitted  that  during  a  portion  of  the  time 
alleged  he  had  2,000  sheep  In  Cache  county. 
The  balance  of  his  sheep  had  been  leased  to 
other  parties,  and  were  grazed  In  Cache  and 
other  counties.  There  Is  nothing  to  show 
that  any  police  protection  or  regulation  of 
any  kind  is  required  because  of  the  carrying 
on  of  the  business  in  question  in  Cache  coim- 
ty.  It  was  also  admitted  tliat  the  sheep  had 
been  regularly  assessed  for  the  year  1898, 
having  been  valued  at  $1.50  per  head,  and 
that  the  total  coimty  taxes  amounted  to  7^ 
mills  on  the  dollar.  From  the  evidence  It 
appears  that  the  defendant  owned  in  all 
about  13,000  sheep.  Their  range  for  grazing 
during  the  year  Includes  Toole,  Box  Elder, 
Weber,  Cache,  Rich,  and  Summit  counties. 
From  November  until  May  they  graze  upon 
the  desert  In  Toole  and  Box  Elder  counties 
on  small  sage  brush,  depending  upon  snow 
for  water,  there  being  no  springs  or  streams 
of  water  there.  About  .\pril  the  herders  be- 
gin to  move  eastward  with  their  herds  as 
the  snow  disappears,  and  continue  to  so  move 
as  necessity  demands,  until  they  get  into  the 
high  mountains  In  Cache,  Rich,  and  Summit 
counties,  where  their  summer  range  is. 
There  they  remain  grazing  through  the  sev- 
eral counties,  nntll  the  snows  of  autumn 
compel  them  to  again  seek  the  low  lands  of 
the  desert.  Thus  the  business  is  carried  on 
from  year  to  year,  upon  lands  wild  and  untll- 
able,  which  form  part  of  the  public  domain. 
The  business  of  raising  and  herding  sheep  is 
a  lawful,  laudable,  natural,  and  Indispensable 
Industry.  During  the  year  1898  there  was 
no  other  license  ordinance,  except  the  one  in 
question.  In  Cache  county,  although  among 
the  other  chief  Industries  of  that  county  are 
the  raising  of  cattle  and  horses  and  farming. 
At  the  trial  the  court  entered  Judgment  In 
favor  of  the  plaintiff  for  $100  and  costs.  In 
accordance  with  the  provisions  of  the  ordi- 
nance.   This  appeal  is  from  the  Judgment. 
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James  H.  Moyle,  Brown  &  Henderson,  and 
D.  H.  Wells,  Jr.,  for  appellant  Frank  K. 
Neb^er,  for  respondent. 

BARTCH,  G.  J.,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court 

It  is  contended,  in  the  first  Instance,  on  be- 
half of  the  appellant  that  the  passage  of  the 
ordinance  in  question  by  the  board  of  county 
commissioners  was  an  attempt  to  tax  an  oc- 
cnpatloa  for  revenue  purposes,  and  that  any 
delegation  of  snch  authority  on  the  part  of  the 
legislature  to  such  boards  or  quasi  municipal- 
ities was  without  effect,  because  a  violation 
of  sections  2,  3,  5,  12,  art.  13,  Const.  Utah. 
These  several  sections  of  the  constitution 
were  considered  In  City  of  Ogden  City  v. 
Crossman,  IT  Utah,  60,  53  Pac.  985,  and  re- 
ceived a  constmction  adverse  to  appellant's 
contention.  It  was  there,  by  Mr.  Justice 
Miner  delivering  the  opinion  of  the  court 
said:  "Sections  2  and  3  of  article  13  of  the 
constitution  wer«  controlled  and  limited  by 
sections  5  and  12,  above  quoted,  in  so  far  as 
the  power  is  granted  to  the  legislature  to  em- 
power municipalities  to  assess  and  collect 
taxes  for  all  the  purposes  of  such  corpora- 
tion, and  in  providing  for  a  tax  upon  income, 
occupation,  licenses,  franchisos,  or  mortgages. 
Under  the  power,  the  legislature  could  prop- 
erly grant  municipalities  the  rights  conferred 
by  sections  89  and  287,  above  referred  to. 
Under  the  constitution,  taxation  is  clearly  a 
legislative  prerogative,  and  may  be  conferred 
upon  a  municipality  to  such  an  extent  and 
for  such  purposes  as  may  be  deemed  expe- 
dient so  long  as  the  limits  and  restrictions 
of  the  organic  law  are  observed.  When  the 
legislature  delegated  the  power  to  the  munici- 
pality, under  section  3,  'to  provide  by  law  a 
uniform  and  equal  rate  of  assessment  and 
taxation  of  all  property  In  the  state  accord- 
ing to  its  value  in  money,'  it  had  reference 
to  the  levy  of  an  ad  valorem  or  direct  tax 
upon  property,  and  does  not  apply  to  licenses 
Imposed  upon  privileges,  business,  and  occu- 
pations." Section  89,  referred  to  in  connec- 
tion with  section  287,  In  the  above  quotation, 
is  subdivision  89,  f  175.5,  Comp.  Laws  Utah 
1888,  and  reads  as  follows:  "To  raise  reve- 
nues by  levying  and  collecting  a  license  fee 
or  tax  on  any  private  corporation  or  business 
within  the  limits  of  the  city,  and  regulate 
the  same  by  ordinance.  All  such  license  fees 
and  taxes  shall  be  imiform  in  respect  to  the 
class  upon  which  they  are  imposed."  In  ac- 
cordance with  this  provision,  Ogden  City,  by 
ordinance,  imposed  a  license  tax  of  five  dol- 
lars per  annum  on  each  telephone  instrument 
<q>erated  by  the  defendant  the  Bocky  Moun- 
tain Bell  Telephone  Company,  in  that  city, 
and  the  court  held  the  tax  a  valid  exercise  of 
legislative  power  under  the  constitution  and 
statute.  Whether  or  not  that  case  was  cor- 
rectly decided,  and  whether  we  would  now, 
upon  further  consideration,  place  the  same  in- 
terpretation upon  those  sections  of  the  consti- 
tution, are  questions  Immaterial  here,  under 
61P.-20 


the  view  we  have  taken  of  this  case.  For 
all  purposes  herein.  It  may  be  admitted  that 
the  principles  stated  In  that  case,  with  ref- 
erence to  an  ordinance  passed  by  a  city,  ap- 
ply with  equal  force  to  one  passed  by  a  coun- 
ty, and  that  the  legislature  has  plenary  pow- 
er to  authorize  a  board  of  county  commission- 
ers to  Impose  a  license  upon  occupation  for 
revenue  only,  even  in  the  absence  of  any  reg- 
ulation, police  or  otherwise,  of  the  business. 
If,  for  the  purposes  of  this  case,  such  be  the 
admission,  which  Is  certainly  as  broad  as 
could  In  reason  be  contended  for,  then  the  ma- 
terial questions  decisive  of  this  case  are, 
did  the  legislature  confer  such  power  In  this 
instance?  and  is  the  ordinance,  under  con- 
sideration herein,  a  proper  exercise  of  the 
power  conferred? 

To  determine  the  first  of  these  inquiries, 
reference  must  be  had  to  section  511,  Rev. 
St,  which,  in  subdivision  11,  authorizes  the 
board  of  county  commissioners  in  each  coun- 
ty, under  such  limitations  and  restrictions 
as  are  prescribed  by  law,  "to  license,  for  pur- 
poses of  regulation  and  revenue,  all  and  ev- 
ery kind  of  business,  not  prohibited  by  law, 
transacted  and  carried  on  In  such  county, 
and  all  shows,  exhibitions  and  lawful  games, 
carried  on  therein  outside  the  limits  of  in- 
corporated cities,  to  fix  the  rates  of  license 
tax  upon  the  same,  and  to  provide  for  the  col- 
lection thereof,  by  suit  or  otherwise."  "Li- 
cense," in  common  parlance,  implies  permis- 
sion to  do  something  which  may  not  be  done 
without  a  license.  In  this  sense  we  are  to 
understand  the  word  was  used  in  the  consti- 
tution and  statutes,  unless  the  context  indi- 
cates a  different  or  more  comprehensive 
meaning.  "The  object  of  a  license,"  says  Mr. 
Justice  Manning  in  Chilvers  v.  People,  11 
Mich.  43,  "is  to  confer  a  right  that  does  not 
exist  without  a  license."  A  mere  tax  imposed 
upon  a  business  or  occupation,  therefore,  is 
not  a  license,  unless  the  levy  confers  a  right 
or  privilege  as  to  the  business  which  would 
not  othei-wlse  exist.  So,  a  right  to  license  a 
business  or  occupation  does  not  Imply  a  right 
to  exact  a  tax  merely  for  revenue,  and  where 
the  object  Is  revenue  the  power  to  license  for 
that  purpose  must  be  conferred  in  unequivo- 
cal terms.  Cooley,  Const.  Lim.  212.  "Li- 
cense," in  geneiiil,  implies  privilege  and  reg- 
ulation, and  the  imposition  of  It  falls  within 
the  police  power  of  the  state.  That  power 
may  be  exercised,  and  license  taxes  are  fre- 
quently imposed,  with  a  view  to  discourage 
business  and  occupations  which  are  Injurious 
in  their  tendencies  and  prejudicial  to  the  pub- 
lic good,  but  "to  justify  a  restrictive  license, 
the  business  must  of  itself  be  of  such  a  na- 
ture that  its  prosecution  will  do  damage  to  the 
public,  whatever  may  be  the  character  and 
qualifications  of  those  who  engage  in  It." 
Tied.  Lim.  p.  278.  The  license,  in  cases 
where  the  business  Is  unlawful  and  detrimen- 
tal to  public  morals,  may  be,  and  frequently 
is,  imposed  as  a  prohibitory  measure.  A 
charge  of  a  license  fee,  however,  against  a 
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business  or  occupation,  commendable  and  nec- 
essary for  the  public  good,  which,  lu  effect.  Is 
prohibitory  of  the  carrying  on  or  pursuing  of 
such  business  or  occupation.  Is  void  as  an 
unlawful  exercise  of  power.  This  is  esiK'cial- 
ly  so  when  such  a  license  fee  Is  Imposed  by  a 
municipality  or  board  which  has  no  Inherent 
power  to  Issue  a  license,  and  to  require  the 
payment  of  a  license  fee.  13  Am.  &  Eng. 
Ene.  Law^,  p.  532;  Cooley,  Const.  Lim.  244; 
Kltson  V.  Mayor,  etc.,  26  Mich.  32.'5;  People 
V.  Jarvis  (Sup.)  46  N.  Y.  Supp.  59C.  A  mu- 
nicipality can  exercise  such  power  only  as  has 
been  conferred  upon  It.  This  Is  strictly  bo 
as  to  license.  "The  grant  of  a  license,"  says 
Jtidge  Cooley,  "may  be  made  by  the  state  di- 
rectly, or  it  may  be  made  Indirectly,  through 
one  of  the  municipal  corporations  of  the  state. 
Of  the  Indirect  grant.  It  is  to  be  observed 
that  a  municipal  corporation  as  such  has  no 
Inherent  power  to  grant  licenses  or  exact 
license  fees;  it  must  derive  all  Its  authority 
in  this  regard  from  the  state,  and  the  power 
must  come  by  direct  grant,  and  cannot  be 
taken  by  inipllcntion."  And  again  he  says: 
"It  Is  perhaps  Impossible  to  lay  down  any 
rule  for  the  construction  of  such  grants  that 
shall  be  general  and  at  the  same  time  safe; 
hut,  as  all  delegated  powers  to  tax  are  to  be 
closely  scanned  and  strictly  construed,  it 
would  seem  that,  when  a  power  to  license  is 
given,  the  intendment  must  be  that  regulation 
Is  the  object,  unless  tliere  is  something  in  the 
language  of  the  grant,  or  In  the  circumstances 
under  which  It  is  made.  Indicating  with  suffi- 
cient certainty  that  the  raising  of  revenue 
by  means  thereof  was  contemplated."  Coo- 
ley, Tax'n,  597.  Referring  to  employments 
and  occupations  which  are  harmless,  and  use- 
ful for  the  jmbllc  weal,  Mr.  Tiedman  says: 
"They  not  only  do  not  threaten  any  evil  to 
the  pul)llc.  but  their  prosecution  to  the  fullest 
measure  of  success  is  a  public  blessing.  In- 
stead of  placing  trades  In  general  under  re- 
straints and  police  regulations,  in  which  a 
license  would  be  required,  the  utmost  free- 
dom can  best  attain  the  greatest  good  to  the 
public.  When,  therefore,  we  see  municipal 
corporations  requiring  licenses  for  the  prose- 
cution of  all  kinds  of  occupations  and  em- 
ployments, if  their  action  can  be  justified  at 
all,  it  must  rest  upon  some  other  grounds 
than  as  a  police  regulation.  It  can  only  be 
justified  as  a  tax  upon  the  profession  or 
calling.  Having  the  natural,  inalienable  right 
to  pursue  a  harmless  calling,  he  cannot  be 
re<iuired  to  take  out  a  license  before  he  can 
lawfully  pursue  It"    Tied.  Lim.  §  101. 

In  the  light  of  these  principles,  can  it  be 
said,  with  any  degree  of  certainty,  that  the 
legislature,  in  tiie  enactment  of  the  provlHlou 
of  the  Revised  Statutes  aliove  quoted,  intend- 
ed to  confer  power  ujwn  tlie  board  of  county 
commissioners  to  single  out  and  impose  a 
license  upon  a  harmb'ss  and  iiseful  business, 
for  the  sole  purpose  of  raising  revenue,  with- 
out regard  to  regulation  for  such  business? 
Is  it  reasonable,  in  the  face  of  constitutional 


provislonB,  containing  ample  power  to  raise 
revenue  for  all  governmental  purposes,  to 
impute  to  the  legislature  such  an  intendment. 
In  the  absence  of  language  conferring  such 
authority  in  clear  and  unequivocal  terms? 
We  think  not.  The  power  to  license,  con- 
ferred by  subdivision  11,  is  "for  purposes  of 
regulation  and  revenue."  This  does  not 
mean  for  "revenue"  alone,  but  wlien  It  has 
once  been  determined,  by  proper  authority, 
that  the  public  Interests  will  be  best  sub- 
served by  requiring  a  certain  bushoess,  how- 
ever commendable  and  useful  in  itself,  to  be 
conducted  under  proper  regulations,  such  au- 
thority may  impose  a  license  on  the  business, 
and  fix  the  rate  of  the  license  tax  or  fee,  and 
provide  tor  collection  of  the  same,  provided 
tlsat  such  business  be  carried  on  in  the  coun- 
ty "outside  the  limits  of  incorporated  cities." 
In  such  event,  while  the  fee  is  designed  to 
defray  the  expenses  of  regulation,  it  Is  no  ob- 
jection to  the  license  that  incidentally  a  rev- 
enue is  also  obtained,  if  the  license  tax,  un- 
der the  circumstances,  be  not  wholly  unrea- 
sonable, and  be  uniform  and  equal  as  to  all 
subjects  engaged  in  the  same  business.  That 
the  legislature  intended  "regulation"  to  be  a 
principal  element  of  every  license,  under 
the  statute,  is  manifest  from  the  context; 
for,  as  will  be  observed,  "every  kind  of  busi- 
ness," and  all  shows,  exhibitions,  and  games, 
not  prohibited  by  law,  are  made  the  subjects 
of  license.  Here  are  manifestly  included 
many  objects  which  render  regulation  im- 
portant, for  the  purpose  of  protection  to  the 
public,  and  to  guard  Individuals  against  fraud 
and  imposition.  If  the  legislature  had  in- 
tended to  delegate  to  such  boards,  through 
the  medium  of  a  license,  the  power  to  raise 
revenue,  without  reference  to  regulation,  it 
was  within  its  province  to  do  so  in  unmis- 
takable terms.  Any  doubt  or  ambiguity 
arising  out  of  the  language  employed  in  the 
statute  must  be  resolved  in  favor  of  the 
public.  The  power  must  be  the  result  of  a 
direct  grant,  and  cannot  be  Implied.  Such  a 
statute  must  be  construed  with  much  strict- 
ness. Suth.  St.  Const,  i  365;  Joyce  v.  City 
of  East  St.  Louis,  77  111.  156;  Commission- 
ers V.  Migheis,  7  Ohio  St  109;  City  of  St. 
Louis  V.  Boatmen's  Insurance  &  Trust  Co., 
47  Mo.  150.  The  arbitrary  power  contended 
for,  by  virtue  of  sulHlivlsion  11,  being  in  der- 
ogation of  the  natural  rights  of  the  Individ- 
ual, win  not  be  aided  by  Judicial  interpreta- 
tion. "Such  interference  with  the  natural 
right  of  acquisition  and  enjoyment  guaran- 
tied by  the  constitution  can  only  be  justlSed 
when  public  necessity  dearly  demands  It. 
Being  a  sovereign  power.  It  can  only  be  ex- 
ercised by  the  general  assembly  when  dele- 
gated by  the  people  in  the  fundamental  law. 
Much  less  can  it  Ije  exerclse<l  by  a  municipal 
corporation  without  a  further  unequivocal 
delegation  by  t^e  legislative  body.  The 
'  jiower  can  be  delegat(v1  by  the  legislature, 
:  but  Of  ly  in  plain,  utiamblgnous  words.  Stat- 
utes for  that  purpose  will  be  construed  strict- 
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ly,  and  th«jr  mtut '  be '  dosely  porsuM.  A 
dqMuture  in  any  material  part  will  be  fataL" 
Sutik  St.  Const  i  365.  Our  conclusion  on 
this  point  is  that  the  legislature  did  not  in 
■nbdlTision  11  confer  authority  upon  boards 
of  county  commissioners  to  impose  a  license 
for  reyenoe  only,  without  regard  to  regula- 
tion, but  that  they  may  impose  licenses  on 
the  subjects  referred  to  In  the  statute  for 
regulation  and  revenue. 

The  remaining  material  question  is  wheth- 
er the  ordinance  In  controversy  is  in  harmony 
with  the  statute,  and  Is,  under  the  circum- 
stances In  evidence,  a  proper  exercise  of  del- 
egated authority.  Taming  to  the  ordinance, 
It  will  be  observed  that  under  its  terms  a 
license  Is  Imposed  solely  upon  the  business 
at  raising,  herding,  and  pasturing  sheep.  An 
examination  thereof  also  shows  that  the 
charges  for  the  license  are  unequal;  for,  ac- 
cording to  its  terms,  the  person  who  owns 
and  pastures  6,000  sheep  pays  the  same  sum 
as  the  one  who  has  $K,909,  and  pays  $50  more 
per  annum  than  a  person  who  has  4^999. 
liikewlse,  he  who  has  4,000  must  pay  the 
same  as  he  who  has  4,909,  and  $50  more  than 
a  party  who  happens  to  have  one  sheep  less 
than  4,000.  So,  likewise,  similar  unequal 
rates  appear  as  to  all  other  classes,  except 
the  seventh  class,  which  exacts  a  fee  or  tax 
of  Ave  cents  per  head  per  annum.  What 
Induced  the  adoption  of  a  scale  of  rates  so 
manifestly  unfair  and  onjust  is  difficult  to 
detennln&  Certainly,  If  a  charge  of  five 
cents  per  head,  as  in  the  seventh  class,  had 
been  imposed  upon  aU  sheep,  It  would  have 
been  more  in  harmony  with  the  principle  of 
onlformity  and  equality  declared  in  the  con- 
stitntion  with  reference  to  the  subject  of 
taxation.  According  to  that  instrument,  ev- 
ery species  of  property  Is  to  bear  its  Just  pro- 
portion of  the  burden  of  maintaining  the 
government  In  Judge  v.  Spencer,  15  Utah, 
242,  48  Pac.  1007,  this  conrt  considering  the 
constitutional  provisions  re8i)ectlng  taxation, 
said:  "The  framers  of  the  constitution,  bow- 
ever,  evidently  intended  that  no  property 
should  be  relieved  from  the  burden  of  taxa- 
tion, except  such  as  was  defined  and  speci- 
fied for  exemption  by  that  Instrument  Such 
Intent  appears  to  be  emphasized  in  section  3 
of  the  same  article,  which  directs  that  'the 
legislature  shall  provide  by  law  a  nnlform 
and  equal  rate  of  assessment  and  taxation 
on  all  property  in  the  state,  according  to  its 
value  in  money,  and  shall  prescribe  by  gen- 
eral law  such  regulations  as  shall  secure  a 
Jnst  valuation  for  taxation  of  all  property, 
BO  that  every  person  and  corporation  shall 
pay  a  tax  In  pn^Mrtion  to  the  value  of  his, 
her,  or  its  property,'  and  then  provides  for  a 
deduction  of  debts  from  crediis,  and  speci- 
fies certain  classes  of  property  which  shall  be 
exempt  from  taxation,  but  no  reference  is 
made  to  mortgages.  This  provision  made  It 
Incumbent  upon  the  legislature  to  provide  a 
nnlform  system  by  which  every  species  of 
property  within  the  state^  not  exempt  by 


the  organic  law,  sbonid  equally  and  ratably 
bear  its  due  proportion  of  the  public  burden, 
and  the  legislature  had  no  power  to  exempt 
property  not  exempt  under  the  constitution." 
How,  then,  can  It  be  said  that  an  ordinance 
Is  valid  which  is  not  only  oppressive,  and 
tends  to  prohibit  the  carrying  on  of  a  legiti- 
mate business,  but  which  may,  in  practice, 
aa  will  more  clearly  appear  hereinafter,  be- 
come an  instrument  for  exempting  property 
not  exempt  under  the  provisions  of  the  con- 
stitution from  bearing  its  Just  share  of  the 
public  burden?  The  law  abhors  Inequality 
and  lack  of  uniformity  In  taxation,  whether 
the  burden  be  imposed  by  license  or  by  levy 
and  assessment 

But  referring  further  to  the  ordinance  In 
question,  how  the  amount  of  the  charge. 
In  each  case,  is  to  be  determined,  whether 
the  owner  or  the  herder  is  to  state  the  num- 
ber of  sheep  be  Is  pasturing,  or  who  Is  to 
count  them,  w  when  or  where  they  are  to 
be  counted,  does  not  appear  therefrom. 
The  county  clerk  is  to  collect  the  license, 
and  pay  the  money  to  the  county  treasurer, 
and  la  also  to  collect  one  doliar  for  each 
license  issued,  and  pay  the  same  into  the 
salary  fund.  The  county  attorney  Is  to  do 
the  prosecuting.  The  ordinance  does  not 
even  contain  a  bint  as  to  regulation  of  the 
business,  nor  that  the  business  requires  any 
regulation,  nor  that  the  county  will  afford 
protection  of  any  kind  to  the  persons  en- 
gaged In  the  business,  nor  that  It  is  of  sucb 
*  character  as  to  require  regulation  or  pro- 
tection. The  business  may  be  conducted  by 
those  engaged  therein  where  and  how  they 
will.  No  Intention  to  regulate  it  Is  manifest 
from  the  context  or  otherwise.  The  ordi- 
nance imposes  no  restrictions  as  to  the  man- 
ner the  business  shall  be  carried  on,  and 
grants  no  lawful  privilege  that  was  not  pre- 
viously enjoyed.  In  direct  violation  of  the 
provision  of  the  statute,  which  excepts  In- 
corporated cities  from  the  authority  of  the 
board  of  commissioners,  the  ordinance 
grants  a  license  which  Includes  within  its 
scope  such  cities.  Evidentiy,  the  efforts  of 
the  board  resulted,  not  in  the  imposition  of 
a  license  upon  a  business,  but  in  the  levy 
of  an  unequal  and  unjust  tax  upon  property. 
The  thing  provided  for  by  this  instrument  is 
not  a  license,  within  the  terms  of  the  stat- 
ute, but  by  design  a  prohibitive  tax.  In  vio- 
lation of  the  statute  and  constitution.  Nor 
do  the  facts  and  circumstances  disclosed  by 
evidence  aliunde  throw  any  other  or  dif- 
ferent light  upon  the  subject,  by  showing 
that  in  practice  the  thing  evolved  is  a 
license,  and  has  no  tendency  to  prohibit  the 
business  on  which  it  is  imposed.  There  is 
nothing  In  the  testimony  to  show  that  the 
board  of  commissioners  in  practice  pre- 
scribed or  enforced  any  regulations  for  rais- 
ing and  herding  sheep,  or  that  it  afforded 
any  protection  to  those  engaged  in  the  busi- 
ness. Kor  Is  there  anything  to  indicate  that 
any  such  regulation  or  tvotectiou   u  re- 
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quired.  So  far  as  shown  by  the  record,  the 
business  has  been  conducted  in  precisely 
the  same  manner  since  as  before  the  oidl- 
nance  was  passed.  The  sheep  now,  the 
same  as  they  were  before  the  license  was 
required,  are  grazed  upon  lands  forming  a 
part  of  the  government  lands  of  the  United 
States,— in  winter  time  upon  the  low  untlU- 
able  lands  of  the  Western  desert,  where  no 
other  stock  can  be  pastured  with  profit;  in 
the  summer  season  In  the  high  mountain 
ranges.  It  Is  shown  that  they  must  neces- 
:8arlly,  because  of  climatic  conditions,  be  pas- 
tured during  the  year  in  five  different  coun- 
ties; the  storms  being  too  severe  In  the 
mountains  In  the  winter,  and  the  heat  and 
drought  too  great  in  the  desert  in  the  sum- 
mer. They  must  therefore  be  pastured  to 
.and  fro,  as  necessity  requires. 

Without  further  specific  reference  to  the 
evidence,  suppose  each  of  the  five  counties 
In  which  the  business  is  thus  carried  on 
should  impose  a  license  tax  of  5  cents  per 
head  on  each  sheep,  or  suppose,  as  was 
offered  to  be  shown  to  be  the  case  in  Rich 
county,  each  of  those  counties  were  to  ex- 
act a  license  of  10  cents  per  head  per  an- 
num, and  this,  too,  in  addition  to  the  regu- 
lar taxes  which  other  Industries  are  required 
to  pay;  could  the  sheep  Industry  long  sur- 
vive? Could  an  owner  of  sheep  pay  25  or 
riO  cents  per  head  per  annum,  or  even  more. 
If  such  legislation  were  to  be  sanctioned, 
and  prosper?  Would  not  such  a  burden,  un- 
der the  conditions  existing  in  this  state, 
mean  ruin  to  the  business  In  question?  Yet 
sheep  raising  Is  one  of  the  chief  Industries 
.of  this  commonwealth,  and  there  appears 
to  be  no  other  known  use  to  which  the  vast 
areas  of  our  Western  desert  lands  can  be 
.80  profitably  put.  The  business  does  not 
belong  to  that  class  of  occupations  which 
are  demoralizing  In  their  tendencies.  It  is 
useful,  commendable,  and  ancient  as  civi- 
lization itself.  From  time  immemorial  It  has 
been  regarded  as  indispensable  to  the  com- 
fort of  the  public.  Why,  then,  single  out  this 
particular  business  to  burden  it  with  a  tax 
which,  under  existing  conditions,  must  be 
regarded  as  prohibitory,  and  permit  the  rais- 
ing of  cattle  and  horses  and  every  other 
occupation  to  be  carried  on  without  any 
license?  Coimsel  for 'the  respondent  sug- 
gests that  the  business  of  sheep  raising 
needs  some  degree  of  regulation,  and  doubt- 
less this  Is  true;  for  where  large  bands  of 
sheep  arc  herded  the  public  welfare,  in  all 
probability,  requires  that  there  be  regulation 
and  protection,  but  the  answer  to  the  sug- 
gestion Is  that  the  ordinance  provides  for 
neither.  If  It  had  been  designed  to  regu- 
late and  protect.  It  would  possess  some 
merit;  but  It  was  manifestly  Intended  for 
no  such  purpose.  Whatever  may  have  been 
the  intention  of  the  board  of  commissioners, 
their  enactment  is  one  for  revenue  only, 
And  is  so  unequal  and  oppressive  that  it 
.cannot  be  upheld.    The  fee  exacted  Is  a  tax. 


not  a  license;  and.  If  the  power  thos  at- 
tempted to  be  exercised  were  to  be  sanc- 
tioned, it  Is  perceived  that  regulation  would 
not  long  be  necessary;  for  the  tendency 
would  be  to  drive  the  business  out  of  the 
county,  and  ont  of  the  state,  if  the  other 
counties  would  follow  the  example  and  ex> 
erclse  the  power. 

When  it  Is  considered  that  such  a  power 
of  taxation  would  be  in  the  hands  of  but 
a  few  men  In  each  county,  whose  acdon 
might  proceed  from  prejudice  towards  a  par- 
ticular business,  from  tavoritlMm  or  animos- 
ity, or  from  other  improper  motives  or  influ- 
ences, easy  of  concealment  and  difficult  of 
detection,  it  becomes  unnecessary  to  suggest 
the  injustice  which  might  be  done  under 
cover  of  the  power,  because  that  becomes 
apparent  upon  a  moment's  reflection.  Un- 
der such  a  power,  as  is  contended  for  by 
counsel  for  the  respondent,  the -sheep  Indus- 
try, or  one  particular  Industry,  in  some  of 
the  counties  of  this  comroonwealth,  might 
be  taxed  for  more  than  the  cost  of  main- 
taining the  government,  to  the  practical  ex- 
emption of  all  other  kinds  of  business  from 
contributing  their  share  of  the  burden.  Pri- 
vate rights  cannot  thus  be  arbitrarily  in- 
vaded or  annihilated,  under  the  mere  guise 
of  a  license.  One  class  of  citizens  cannot 
thus  be  compelled  to  bear  the  burdens  of 
government,  to  the  advantage  of  all  other 
classes.  The  law,  as  we  have  seen,  will  not 
permit  it  Neither  the  constitution  nor  the 
statute  authorizes  boards  of  county  commis- 
sioners to  enact  ordinances,  as  in  this  in- 
stance, to  tax  citizens  arbitrarily  and  un- 
justly, by  license  which  confers  no  privilege 
that  was  not  previously  enjoyed,  and  which 
has  no  view  to  regulation.  Unjust  and  ille- 
gal discrimination  between  persons,  in  tax- 
ation, and  the  denial  of  equal  Justice,  are 
within  the  prohibitions  of  the  constitution 
of  this  state  and  of  the  United  States.  No 
person  can  be  deprived  of  his  property  with- 
out due  process  of  law.  The  ordinance  un- 
der consideration,  not  being  within  toe  pow- 
er granted,  is  void.  Tied.  Lim.  {  102;  Cool- 
ey,  Tax'n,  168;  City  of  St  Paul  v.  Traeger, 
25  Minn.  248;  State  v.  Camp  Sing,  IS  Mont 
128,  44  Pac.  516,  32  L.  R.  A.  635;  otate  v. 
Glavln,  67  Conn.  29,  84  Atl.  708;  City  of 
Brooklyn  v.  Nodlne,  26  Hun,  512;  YIck  Wo 
V.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct  1064,  30 
L.  Ed.  220;  In  re  Jacobs.  98  N.  Y.  99;  City 
of  New  York  v.  Second  Ave.  It  Co.,  32  N. 
Y.  261;  In  re  Yot  Sang  (D.  G.)  75  Fed.  983; 
Railway  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
Ct  255,  41  L.  Ed.  660;  Commonwealth  t. 
Stodder,  2  Cush.  563;  People  v.  Jarvis  (Sup.) 
46  N.  Y.  Supp.  596. 

Counsel  for  the  respondent  cites  and  re- 
lies on  several  California  cases  where  ordl- 
nauces  similar  to  the  one  In  question  herein 
were  held  valid.  It  does  not  appear,  how- 
ever, from  these  decisions,  that  the  condi- 
tions under  which  sheep  raising  is  carried 
on  in  California  are  aimilar  to  those  under 
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which  the  business  is  conducted  in  this  state. 
Nor  are  tlie  provisions  of  the  California  con- 
stitution on  the  subject  of  taxation  the  same 
as  those  in  our  constitution.  But  if,  in  both 
states,  all  these  things  tv-ere  similar,  we 
should  not  be  inclined  to  follow  those  deci< 
sions.  The  case  of  State  y.  Camp  Sing,  su- 
pra, accords  more  nearly  with  our  yiews  on 
the  subject  herein  considered.  Having  tak- 
en the  view  that  the  ordinance  is  Invalid,  it 
becomes  unnecessary  to  consider  any  other 
question  presented.  The  case  must  be  re- 
versed, witli  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  set 
aside  its  Judgment  herein,  and  enter  Judg- 
ment in  favor  of  the  defendant  for  costs. 
It  is  so  ordered. 

McCAKTY.  District  Judge,  concurs.    BAS- 
KIN,  J.,  dissents. 


FORRESTER  et  al.  v.  BOSTON  &  M. 

CONSOU  COPPER  &  SILVER 

MIN.  CO.  et  al. 

(Supreme  Court  of  Montana.     June  8,   1900.) 

RECEIVER— DISCHARQB  —  REFUSAL  —  APPEAL 
—REVERSAL— DISPOSITION  ON  APPEAL. 

Where  a  corpoi-ation  illegally  transfers  all 
its  stock  and  property  to  another  corporation, 
and  a  receiver  is  appointed  at  the  suit  of  minori- 
ty stockholders,  nnd  on  motion  to  vacate  the 
receivership  the  two  corporations  offer  that  the 
second  shall  reconvey  to  the  first  in  such  man- 
ner a.s  to  afford  plaintiffs  entire  relief,  and  an 
order  refusing  to  vacate  is  reversed  on  account 
of  this  offer,  the  motion  to  vacate  will  not 
be  ordered  to  bo  reheard  in  the  court  below^,  but 
direction  will  be  given  to  that  court  to  render 
judgment  for  plaintiffs  in  confnnnit.v  to  the  of- 
fer, and  thereui)on  to  vacate  the  reiusal  to  dis- 
charge the  receiver. 

Modification   of  former  opinion.    GO  Pac. 
10S8. 

PER  Ct;iaA.\I.  Upon  further  considera- 
tion, we  ar^  satlsiled  that  no  neccs-sity  ex- 
ists for  a  new  hearing  In  the  court  below 
of  the  application  to  vacate  or  discbarge 
the  order  of  December  15,  1898,  appointing 
a  receiver  for  the  Boston  &  Montana  Con- 
solidated Copper  &  Silver  Mining  Company 
of  Montana.  By  acceptance  of  the  offer 
quoted  in  the  opinion,  the  plaintlfTs  will  ob- 
tain all  the  redress  to  which  they  are  en 
titled.  Although  the  deed  of  conveyance 
and  the  bill  of  sale  should  have  been  admit- 
ted In  evidence,  yet  the  error  committed  in. 
excluding  them  does  not  require  the  court 
below  further  to  examine  the  merits  of  the 
applic-ation:  for  the  offer  made  subsequently 
to  the  ruling  by  which  the  muniments  of 
title  were  rejected  conceded,  aud  still  con- 
cedes, to  the  plaintlfTs  the  right  to  recover 
a  Judgment  awarding  to  them  the  substantial 
relief  for  which  they  prayed,  and  obviated 
the  need  of  continuing  the  receivership.  The 
duty  of  the  court  below  was  plain  aud  unmis- 
takable. When  the  offer  was  made  the  court 
■hould  liave  ordered  a  Judgment  to  be  enter- 


ed conformably  to  the  terms  of  the  offer,  and 
then  discharged  the  order  of  appointment. 
No  reason  exists  for  the  retention  of  the  re- 
ceiver, the  order  appointing  such  oflScer  hav- 
ing fully  performed  the  purposes  to  subserve 
which  it  was  granted.  The  last  paragraph 
of  the  original  opinion  is  therefore  amended 
so  as  to  read  as  follows:  "The  order  refus- 
ing to  vacate  the  order  of  December  15,  1898, 
is  reversed,  and  the  cause  Is  remanded,  with 
directions  to  the  district  court  to  render  and 
cause  to  be  entered  a  Judgment  and  decree 
in  favor  of  the  plaintiffs  and  against  the  de- 
fendants in  conformity  to  the  offer  made, 
and  thereupon  forthwith  to  vacate  or  dis- 
charge the  order  appealed  from;  such  va- 
cation or  discharge  to  take  effect  as  of  the 
date  of  such  Judgment  so  to  be  rendered 
and  entered,  but  without  prejudice  to  any 
right  of  the  receiver  to  be  reimbursed  out 
of  the  trust  estate  for  any  amounts  he  may 
have  properly  expended  or  become  liable  to 
pay,  and  to  be  compensated  for  his  services." 
Reversed. 

WORD,  J.,  takes  no  part  in  the  foregoing 
decision. 


STATE  ex  rel.  BAKER  y.   SECOND  JUDI- 
CIAL DISTRICT  COURT  OF  SIL- 
VER BOW  COUNTY  et  al. 

(Supreme  Court  of  Montana.     May  31,  1900.) 

CERTIORARI— REVIEW   OP  JUDOMKNT— PRES- 
ENTATION   OP    APPLICATION. 

1.  Certiorari  will  not  lie  to  correct  errors 
committed  within  the  court's  jurisdiction, 
though  relator  avers  inability  to  furnish  an  ap- 
peal bond. 

2.  The  parties  or  their  counsel,  and  not  the 
clerk,  must  present  application  for  writs  of  cer- 
tiorari to  the  supreme  court. 

Application  for  certiorari  by  the  state,  on 
relation  of  B.  L.  Baker,  against  the  Second 
Judicial  district  court  for  Silver  Bow  county, 
and  WlUlaiu  Clancy,  the  Judge  thereof.  De- 
nied. 

J.  E.  Healy,  for  relator. 

PER  CTMtlAM.  This  Is  an  application  for 
a  writ  of  certiorari  to  review  the  proceedings 
of  the  district  court  of  Silver  Bow  county  In 
an  actlou  wherein  one  W.  G.  Pfouts  Is  the 
plaintiff,  and  the  relator  herein  the  defend- 
ant. The  affidavit  in  support  of  the  applica- 
tion shows  that  on  the  21st  day  of  Decem- 
ber, 18t)(S.  a  complaint  was  filed  in  the  ac- 
tion mentioned,  stating  that  the  defendant 
was  Indebted  to  the  plaintiff  In  the  sum  of 
$449.40,  the  balance  of  an  account  for  goods, 
wares,  and  merchandise  sold  and  delivered 
by  the  plaintiff  to  the  defendant  between  the 
21st  day  of  December,  1889.  and  the  29th 
day  of  December,  1891,  which  remained  un- 
paid; that  the  answer  contains  a.  plea  of  the 
statute  of  limitations,  which  was  put  In  issue 
by  the  reply;  that  at  the  trial  the  defendant 
moved    the    court    for  Judgment  upon  the 
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(Tonnd  that  the  cause  of  action  alleged  'waa 
barred  by  the  proylslons  of  BubdlviBlon  1  of 
BecUon  514  of  the  Code  of  CItU  Procedure; 
that  the  motion  was  denied,  and  that  the 
court  rendered  judgment  for  the  plaintiff; 
that  the  relator  "has  attempted  to  appeal 
from  said  Judgment,  but  has  been  unable  to 
furnish  the  necessary  bonds  or  security  on 
appeal,  the  said  W.  G.  Pfouts  excepting  to 
the  sufficiency  of  the  sureties  of  relator." 
The  purpose  of  the  present  application  is  to 
set  aside  the  Judgment,  the  relator  asserting 
that  the  district  court  was  without  Jurisdic- 
tion. 

The  relator  contends  that  the  district  court 
exceeded  its  power  when,  as  la  alleged,  it  re- 
fused to  follow  the  decision  of  this  court  in 
Gultennan  v.  WIshon,  21  Mont.  458,  54  Pac. 
666.  That  the  district  court  had  jurisdiction 
of  the  subject-matter  of  the  action  and  of  the 
person  of  the  defendant  is  apparent  It  pos- 
sessed the  right  to  hear  and  determine  the 
cause,  and  to  render  the  judgment  now  at- 
taclced.  Although  the  court  may  have  erred, 
yet  it  regularly  pursued  its  authority.  The 
right  to  hear  and  determine  necessarily  car- 
ries with  it  the  power  to  decide  wrong  as 
well  as  right.  It  did  not  exceed  its  Jurisdic- 
tion. The  Inability  of  the  relator  to  furnish 
an  undertaking  on  appeal  with  sufficient  sure- 
ties does  in  no  wise  affect  or  impair  the 
authority  of  the  district  court  or  make  Told 
the  Judgment  Certiorari  may  not  be  used 
to  correct  errors  committed  within  the  Ju- 
rlsdictiMi  of  the  court  These  principles  have 
been  often  enunciated  by  this  court  The 
application  in  the  case  at  bar  baa  not  eyen 
the  semblance  of  merit 

The  application  is  brought  to  the  attention 
of  this  court  by  its  clerk,  who  does  so  at  the 
request  of  the  relator.  This  is  improper  prac- 
tice. Parties  or  their  counsel,  not  the  clerk, 
should  present  applications  for  writs.  Here- 
after we  shall  refuse  to  entertain  such  mo- 
tions when  made  through  the  medium  of  the 
clerk.  The  application  is  denied,  and  judg- 
ment ordered  dlsmisglng  the  proceeding.  De- 
nied. 

HUNT,  J.,  being  absent  takes  no  part  in 
the  foregoing  decision. 


BURKHALTER  et  aL  t.  NUZUM  et  at. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  D.    Jane  6,  1900.) 

APPEAL  AND  ERROR— NECESSITY  OF  OBJEC- 
TION—WITNESSES —IMPEACHMENT  —  LEASE 
OP  ALLOTTED  LANDS— INSTRUCTIONS— CON- 
TRACT—POSSESSION  OF  CROPS— OWNERSHIP 
OF    PROPERTY. 

1.  An  allegation  of  error  in  the  admission  of 
evidence  will  not  be  considered  on  appeal  where 
the  question  was  not  objected  to,  and  no  motion 
was  made  to  strike  out  the  answer. 

2.  Where  an  impeaching  question  is  not  on 
any  material  issue,  and  it  does  not  tend  to  con- 
tradict any  prior  statement  made  by  the  wit- 
ness, an  objection  thereto  should  be  sustained. 

3.  The  evidence  showed  that  R.,  holding  al- 
lotted lands  on  an  Indian  reserratiou,  made  a 


eontiact  with  a  third  person  to  raise  and  crib 
com  on  such  lands,  and  afterwards  transferred 
her  interest  in  the  crops  to  plaintiff,  who  exer- 
cised control  thereover.  The  crops  were  after- 
wards levied  on  by  defendant  as  the  property  of 
R.  Held,  that  It  was  not  error  to  refuse  to  in- 
struct that  the  lands  were  allotted,  and  that 
plaintiff  never  had  legal  possession  thereof,  and 
that  his  contract  was  void,  when  an  instruction 
was  given  that  such  contract  was  void  as  a 
lease,  because  allotted  lands  could  not  be  leased 
without  the  consent  of  the  secretary  of  the  in- 
terior, and  such  consent  was  not  shown. 

4.  An  instruction,  in  an  action  for  cropis  rais- 
ed on  allotted  lands,  that  the  possession  of 
crops  by  one  holding  allotted  lands  under  a 
contract  with  the  person  to  whom  the  lands 
were  allotted,  which  has  not  been  approved  by 
the  secretary  of  the  interior,  cures  such  defect, 
is  not  erroneous. 

3.  Where  corn  in  the  possession  of  plaintiff 
was  levied  on  by  defendant  as  the  property  of  a 
third  person,  and  sold,  the  defendant  cannot 
defeat  an  action  for  restitution  by  showing  that 
the  property  did  not  belong  to  plaintiff,  but  it 
must  appear  that  it  belonged  to  the  judgment 
debtor. 

Error  from  district  court.  Brown  county; 
R.  M.  Emery,  Judge. 

Action  by  George  Nuzum  and  anotlier 
against  George  H.  Burkhalter  and  another. 
From  a  Judgment  in  favor  of  plaintiffs,  the 
defendants  bring  error.    Affirmed. 

A.  S.  Brewster  and  Ryan,  Davis  &  Reeder, 
for  plaintiffs  in  error.  Jas.  Falloon,  for  de- 
fendants la  error. 


PER  CURIAM.  The  snbstantial  contro- 
versy In  this  case  ia  as  to  the  title  to  cer- 
tain com  raised  daring  the  season  of  188T 
on  the  land  of  Anna  E.  Richardson  in  the 
Iowa  Indian  reservation  in  Brown  county, 
said  land  having  been  allotted  to  her  under 
the  provisions  of  an  act  of  congress  to  pro- 
vide for  the  sale  of  the  Sac  and  Fox  and 
Iowa  Indian  reservations  in  the  states  of 
Nebraska  and  Kansas  (Act  March  3,  1885; 
23  Stat  351).  The  plaintiff  in  error  George 
H.  Burkhalter  claims  title  to  the  com  in  con- 
troversy by  reason  of  a  levy  and  sale  thereof 
under  a  Judgment  of  the  district  court  of 
Doniphan  county  against  the  said  Anna  B. 
Richardson  and  her  husband,  and  this  claim 
is  valid  if  the  owner  of  the  land  was  at  the 
time  of  the  levy  entitled  to  the  crops  then 
being  grown  thereon.  The  facts  claimed  to 
constitute  the  defendant  in  error  Nuzum'a 
title  to  the  corn  is  as  follows:  On  April  2, 
1897,  Anna  B.  Richardson  made  a  written 
contract  with  Hugh  Ryan  to  raise  and  crib 
the  corn  on  her  land  described  for  10  cents, 
a  bushel.  On  May  1,  1897,  this  contract  waa 
assigned  to  George  Nuzum  in  the  following 
language:  "White  Cloud,  Kansas,  6—1— 
1897.  In  consideration  of  ten  hundred  and 
thirty-two  dollars,  the  receipt  of  which  ia 
hereby  acknowledged,  I  hereby  sell,  assign, 
set  over  to  George  Nuzum  all  my  right,  title, 
and  interest  in  and  to  the  within  agreement 
The  said  George  Nuzum  to  have  all  the  com 
raised  on  said  land,  and  said  George  Nuzum 
is  to  pay  Hugh  Ryan  his  ten  cents  pet 
bushel  for  raising  said  corn.    I  hereby  guar- 
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«nty  said  George'  Nnauin  peaceable  and '  f nil " 
poasesslon  of  all  of  the  land  mentioned  in 
this  contract  Anna  S.  Richardson.  Qeorge 
Nnzum.  Witness  this  May  Ist,  1897.  O.  W. 
Richardson."  This  transfer  was  agreed  to 
by  Ryan,  and  he  proceeded,  under  the  direc- 
tion of  Nuzum,  to  plant  and  raise  the  crop. 
The  evidence  is  conclusive  that  from  the 
time  of  the  assignment  Nuzum  had  the  pos- 
session of'  the  laud  upon  which  the  crop  was 
raised,  and  that  Ryan  raised  it  under  hia 
direction,  and  was  in  the  full  control  of  the 
premises  as  the  employ^  of  Nuzum  until  part 
of  the  com  was  hauled  off  by  the  plaintiffs 
in  error,  except  whatever  constructive  pos- 
session the  sheriff  may  have  had  by  reason 
of  his  levy,  or  the  purchaser  by  reason  of 
the  sale. 

Tliere  are  17  assignments  of  error  set  out 
and  urged  in  their  brief  by  the  plaintiffs  in 
error.  The  last  five  of  these  are  founded 
upon  the  errors  alleged  in  the  others,  and 
will  require  no  special  notice.  In  relation  to 
the  first  allegation  of  error  it  is  sufficient 
to  say  that  the  question  was  not  objected  to, 
and  there  was  no  motion  to  strike  out  the 
answer;  besides,  the  objection  to  the  an- 
swer was  without  merit,  as  the  witness  had 
previously  testified  that  he  had  given  direc- 
tion about  getting  in  the  com.  The  so-called 
"impeaching  question"  was  not  upon  any 
material  Issue  in  the  case,  and  we  fail  to 
see  that  it  tended  to  contradict  any  prior 
statement  made  by  the  witness.  The  ob- 
jection to  the  question  on  page  65  of  the 
record  was  properly  sustained.  The  fourth 
allegation  of  error  is,  iu  substance,  that  the 
court  refused  to  instruct  the  jury  that  the 
lands  upon  which  the  com  was  raised  are 
allotted  Indian  lands,  and  that  under  the  evi- 
dence in  this  case  the  plaintiffs  never  bad 
legal  possession  of  the  same,  and  that  the 
contracts  attached  to  plaintiffs'  petition  are 
absolutely  void.  We  do  not  think  that  the 
court  erred  in  refusing  to  give  Instruction. 
The  law  upon  this  question  was  correctly 
given  by  the  court  in  its  seventh  instruction, 
which  is  as  follows:  "You  are  further  in- 
structed that  the  undisputed  evidence  shows 
the  lands  on  which  the  com  was  raised  to 
be  on  the  Iowa  Indian  reservation,  and  al- 
lotted lands,  and  any  such  lands  cannot  be 
leased  or  disposed  of  without  the  approval 
of  the  secretary^  of  the  interior,  and  there 
is  no  evidence  of  such  approval,  and  such 
contract,  so  far  as  it  purports  to  be  a  lease 
of  the  premises,  is  void  and  of  no  effect  be- 
tween the  parties."  The  third  instruction 
asked  by  the  defendant  below  was  properly 
refused.  The  fourth  instruction  asked  for 
was  given  with  the  addition  of  the  words 
"except  as  hereafter  stated,"  and  this  evi- 
dently refers  to  instruction  No.  12  as  given 
by  the  court,  the  giving  of  which  is  the  sub- 
ject of  the  tenth  allegation  of  error.  The 
substance  of  instruction  No.  12  is  that  pos- 
ses.sion  of  personal  property  cures  the  al- 
leged defect  in  the  chattel  mortgage  and 


■contracts,  in'd  this  View  Is  authorized  by 
Bank  V.  Sargent,  20  Kan.  578.  TTnder  the 
seventh  allegation  of  error  the  plaintiff  in 
error  says:  "The  com  levied  on  and  sold, 
and  at  gathering  time  defendant  Burkhalter 
had  taken  possession  of  part  of  it  when  this 
suit  was  brought.  His  purchase  and  pos- 
session was  good  as  against  all  the  world 
except  the  true  owner.  If  It  was  not  the 
property  of  the  plaintiff.  It  made  no  differ- 
ence whether  or  not  it  was  the  property  of 
Anna  E.  Richardson  at  the  time  of  the  sale." 
In  this,  we  think,  they  are  In  error.  The 
com,  as  claimed  by  the  defendant  in  error, 
and  as  found  by  the  jury,  was  in  the  po»- 
session  of  the  defendant  In  error,  and  was 
raised  and  cribbed  by  him  or  under  his 
direction,  and,  unless  the  title  passed  to  the 
plaintiffs  in  error  by  the  sale,  his  taking  was 
wrongful,  and  the  party  from  whom  he 
wrongfully  took  it  was  entitled  to  restitu- 
tion. The  criticism  of  the  sixth  Instruction 
given  by  the  court  Is  groundless.  We  see 
no  reversible  error  in  giving  instructions  Nos. 
10,  13,  or  16.  It  seems  to  us  that  the  case 
was  fairly  tried  in  the  court  below,  and  sub- 
stantial justice  done  between  the  parties, 
and  we  see  nothing  in  any  of  the  allegations 
of  error  that  would  entitle  the  plaintiffs  in 
error  to  a  new  trial.  The  judgment  of  the 
district  court  is  affirmed. 


(«  Kan.App.  U7) 
WILSON  et  nx.  v.  WOLF  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    June  6.  1900.) 
RBCBIVBB— APPOINTMENT. 
In  a  suit  to  foreclose  a  mortgage  on  the 
homestead  of  the  mortgasor  after  sale  and  con- 
firmation, a  failure  to  pay  taxes  that  have  ac- 
crued thereon  before  sale  is  not  sufficient  to 
warrant  the  appointment  of  a  receiver  with 
directions  to  tulte  and  rent  the  property,  and 
apply  the  rents  so  collected  to  the  discbarge  of 
such  tax  lien. 
(Syllabus  by  the  Court) 

Krror  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Mary  J.  Wolf  and  another 
against  E.  G.  Wilson  and  wife  to  foreclose 
a  mortgage.  J.  B.  McAbee  was  appointed  re- 
ceiver, and  defendants  bring  error.  Re- 
versed. 

Edwin  A.  Austin  and  E.  G.  Wilson,  for 
plaintiffs  In  error.  Vance  &  Campbell,  for 
defendants  In  error. 

MAHAN,  P.  J.  The  plaintiffs  m  error  ap- 
peal from  an  order  of  the  district  court  ap- 
pointing a  receiver  In  a  case  of  foreclosure 
of  mortgage  on  real  estate,  made  after  the 
decree,  sale,  and  confirmation.  The  ground 
upon  which  the  motion  for  the  appointment 
of  a  receiver  is  predicated  Is  that  the  de- 
fendants in  possession  have  allowed  the 
premises  to  go  to  waste,  the  buildings  and  Im- 
provements to  be  out  of  repair,  and  greatly 
damaged  by  reason  ther^ofi  that  the  defead- 
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ant  mortgagor  baa  not  paid  the  taxes,  and 
has  permitted  the  land  to  be  sold  therefor, 
and  la  not  occupying  the  premises  in  good 
faith  for  the  purpose  of  redemption,  but  for 
the  purpose  of  wasting  the  same;  and  that, 
unless  a  receiver  is  appointed,  the  premises 
will  go  to  destruction,  to  the  great  loss  and 
damage  of  the  plaintiffs.  The  only  proof 
offered  In  support  of  this  application  for  a 
receiver  is  the  affidavit  of  the  agent  of  the 
plaintiffs  that  the  property  had  been  sold  for 
the  taxes  of  189C,  giving  the  amount,  and 
that  the  taxes  of  1887  were  not  paid,  and 
the  affidavit  of  the  attorney  for  the  plain- 
tiffs, who  states  that  he  had  examined  the 
county  records,  and  that  they  show  the  prop- 
erty had  been  sold  for  the  taxes  of  1897, 
giving  the  amount.  On  behalf  of  the  de- 
fendants, in  opposition  to  the  motion,  and 
by  the  affidavit  of  the  mortgage,  It  appears 
that  the  property  was  not  suffered  to  become 
out  of  repair,  but  has  been  by  him  very  much 
improved;  so  tliat  the  only  ground  for  the 
appointment  of  a  receiver  Is  that  the  taxes 
have  not  been  paid.  The  Code  provides  that 
in  cases  of  foreclosure  a  receiver  may  be 
appointed  where  it  appears  that  the  mort- 
gaged property  Is  In  danger  of  being  lost, 
removed,  or  materially  injured,  or  that  the 
conditions  of  the  mortgage  have  not  been 
performed,  and  that  the  property  is  probably 
insufficient  to  discharge  the  mortgage  debt. 
There  was  some  evidence  upon  the  question 
of  the  value  of  the  property,  and  It  would 
seem  therefrom  that  the  property  is  of 
abundant  value  to  discharge  the  mortgage 
debt  and  taxes.  It  is  a  rule  of  equity  that 
a  receiver  will  not  be  appointed  to  protect 
property  where  the  law  affords  another  safe, 
expedient,  and  speedy  remedy.  See  High, 
Hoc.  S  10.  And  it  Is  unlverpally  conceded 
that  It  is  a  peremptory  measure,  to  be  ex- 
ercised with  great  care,  and,  doubtingly, 
that  it  Is  a  serious  Interference  with  the  right 
of  a  citizen  with  tlie  possession  of  his  prop- 
erty. Section  2,  c.  109,  Laws  1803,  provides 
for  the  retlemptlon  of  real  estate,  and  con- 
templates that  the  holder  of  the  certificate 
may  imy  the  taxes,  and  that  the  redcmptlon- 
er,  whoever  he  may  be,  mu.st,  in  addition  to 
the  debt,  Interest,  and  costs,  discharge  the 
taxes  paid.  So  he  has  an  adequate  and 
proper  remedy  in  this  direction.  Section  24 
provides  "that  the  court  may  when  required 
to  protect  the  premises  against  waste  ap- 
point a  receiver  and  place  him  In  charge 
thereof,  and  that  he  shall  hold  the  premises 
until  such  time  as  the  purchaser  Is  entitled 
to  a  deed,  and  he  shall  be  entitled  to  rent, 
control,  and  manage  the  property,  but  that 
the  Income  during  such  time,  except  what  is 
necessary  to  keep  up  repairs  and  prevent 
waste,  shall  go  to  the  owner  or  defendant 
in  execution,  or  the  owner  of  the  legal  title." 
This  Is  the  only  provision  of  the  statute  of 
this  state  providing  for  the  appointment  of  a 
receiver  after  decree  and  sale,  and  the  facts 
of  this  case  do  not  bring  it  within  the  provis- 


ions of  the  law.  Further,  In  this  case  the 
premises  were  the  homestead  of  the  mortgag- 
or, and  are  and  were  occupied  by  him  for  a 
home,  and  had  been  for  several  years.  We  are 
of  the  opinion  that  the  authority  was  exercis- 
ed without  the  law.  that  the  receiver  ought 
not  to  have  been  appointed,  and  that  tbe 
mortgagor  and  his  family  should  not  have 
been  turned  out  of  possession.  Tbe  order 
appointing  the  receiver  Is  reversed. 

(«  Kan.App.  344) 

DOLMAN  T.   BOARD   OF    COM'ES   OF 
SHAWNEE  COUNTY. 
(Court  of  Appeals  of  Kansas,  Xortbem  Depart- 
ment, E.  D.    June  6,  1900.) 

STATUTES— REPEAL— SALARY  OF  PROBATE 
JUDGE. 
That  port  of  section  2,  c.  105,  Laws  1887. 
which  provides  for  a  salary  for  the  probate 
jndKC  of  $15  per  annum  for  each  1.000  mhabit- 
niits  in  siK-h  county,  was  repealed  by  chapter 
131.  Laws  18t)7. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Hazen,  Judge. 

Action  by  Lewis  S.  Dolman  against  the 
board  of  county  commissioners  of  the  county 
of  Shawnee.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Garver  &  I^rlmer,  for  plaintiff  in  error. 
Jetmore  &  Jetniore  and  W.  E.  Fagan,  for 
defendant  in  error. 

WELLS,  J.  The  plaintiff  In  error,  who  was 
also  the  plaintiff  In  the  district  court, 
brought  this  action  to  recover  the  sum  of 
$758.73  as  salary  for  services  rendered  un- 
der the  prohibitory  liquor  law,  as  probate 
Judge,  during  the  year  1808,  under  the  pro- 
visions of  section  17,  c.  101,  Gen.  St.  1897. 
Tbe  defendant  denied  liability  therefor,  for 
the  alleged  reason  that  the  statute  under 
which  tlie  claim  was  made  was  repealed  by 
chapter  131,  Laws  1887.  This  Is  the  only 
question  In  the  case. 

At  the  Noveml)er,  1880,  election  the  so- 
called  prohibitory  amendment  to  the  con- 
stitution of  the  state  was  adopted,  and,  to 
make  the  amendment  effective,  the  legisla- 
ture of  1881  passed  "An  act  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liq- 
uors except  for  medical,  scientific  and  me- 
chanical purposes,  and  to  regulate  the  man- 
ufacture and  sale  thereof  for  such  excepted 
purposes."  Laws  1881,  p.  233.  This  act,  as 
was  said  by  the  supreme  court  In  Intoxi- 
cating Liquor  Cases,  25  Kan.  7C0,  cast  upon 
the  probate  Judge  the  duties  of  a  "commis- 
sioner of  licenses,"  and  made  provision  for 
his  compensation  for  tbe  duties  performed 
thereunder  by  fees  to  be  paid  by  the  par- 
ties requiring  bis  services.  This  act  was 
amended  and  supplemented  by  chapter  105, 
Laws  1887,  which  provided  for  the  collec- 
tion of  certain  fees  for  services  thereunder, 
and  that  the  same  should  be  turned  over  to 
the  county,  and  then  provided:    "The  pro- 
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bate  Judge  shall  receive  no  feee  for  hla  serr- 
Ices  under  this  act,  except  a  salary  of  fifteen 
dollars  per  annnm  for  each  one  thousand 
inhabitants  In  such  county,  the  number  to 
be  determined  by  the  last  annual  census  re- 
turn of  such  county,  but  in  no  case  shall 
auch  salary  exceed  the  sum  of  one  thousand 
dollars  per  annum,  to  be  paid  by  the  county 
commissioners  as  other  salaries."  This  is 
the  provision  of  law  under  which  the  plain- 
tiff in  error  claims,  while  the  defendant  in 
«rror  contends  that  chapter  131,  Laws  1897, 
repeals  it.  Section  1,  c.  131,  Laws  1887, 
reads:  "That  the  officers  and  persons  here- 
in mentioned  shall  be  entitled  to  receive  for 
their  services  the  fees  and  compensation 
herein  allowed,  and  no  other,  except  as 
may  be  otherwise  provided  by  law."  The 
provisions  of  section  12.  so  far  as  they  have 
any  bearing  on  the  issues  herein,  are  as 
follows:  "The  pi-obate  Judge  of  each  county 
shall  receive  for  his  services  the  following 
fees:  [Here  follows  a  list  of  items  of  serv- 
ices and  the  fees  allowed  therefor.]  For 
any  other  services  required  by  law,  the  same 
fees  as  are  prescribed  for  the  cleric  of  the 
district  court  for  like  services.  In  addition 
to  the  fees  herein  provided,  the  probate 
judge  shall  be  entitled  to  receive  such  fees 
as  are  or  may  be  provided  by  law  for  such 
services  under  the  prohibitory  law:  provided, 
further,  tliat  the  probate  Judge  in  counties 
having  the  following  population,  may  re- 
tain all  fees  collected  as  hereinafter  speci- 
fied: In  counties  having  a  population  of 
more  than  45.(K)0,  ?2,400  per  annum,  and  if, 
in  any  year  tlie  fees  charged  shall  be  more 
than  the  sums  above  specified  in  their  re- 
spective counties,  the  said  probate  Judge 
shall  pay  to  the  county  treasurer  of  their 
respective  counties  one-half  of  such  excess 
when  collected,  taking  duplicate  receipts 
therefor,  one  of  which  they  shall  file  with 
the  county  clerk,  and  such  money  shall  be- 
come a  part  of  the  general  fund  of  the 
■county."  Section  23  reads  as  follows:  "All 
acts  and  parts  of  acts  heretofore  passed, 
general  or  special  and  now  in  force,  that 
coufilct  with  the  provisions  of  this  act,  are 
hereby  repealed."  To  summarize  the  legisla- 
tion uimn  this  subject,  we  may  say:  In  1881 
additional  duties  were  assigned  to  the  pro- 
bate Judge,  and  his  compensation  therefor 
was  to  be  made  by  fees  to  be  paid  by  the 
parties  requiring  his  services.  In  1887  the 
fees  were  to  be  turned  over  to  the  county, 
and  the  probate  Judge  was  to  receive  a 
salary  for  the  services  under  the  prohibitory 
law.  In  18£)7  the  probate  Judge  was  allowed 
to  retain  all  fees  collected,  including  such 
as  are  or  may  be  provided  by  law  for  serv- 
ices under  the  prohibitory  laws,  up  to  $2,400, 
and  one-half  the  amount  over  said  sum.  It 
seems  clear  to  us  that  the  Intention  of  the 
legislature  in  1S!)7  was  to  make  the  office  of 
probate  Judge  a  fee  office  exclusively,  as 
with  it  originally  was  coupled  a  provision 
that  one-half  the  excess  over  a  specified  sum 


should  go  to  the  general  f tmd  of  the  cotmty. 
The  Judgment  of  the  district  court  is  af- 
firmed. 


DOUGLASS  V.  LIEBERMAX  et  al. 

(Court  of  Appeals  of  Kanias,  Northern  DqMrt- 
ment.  E.  D.    Jane  6.  1900.) 

On  rehearing.    Reversed. 

For  former  opinion,  see  57  Pac.  25-1. 

John  C.  Douglass,  pro  se.  John  H.  At- 
wood  and  William  W.  Hooper,  for  defend- 
ants in  error. 

TER  OURI.\M.  This  case  Is  before  the 
court  upon  rehearing.  The  defendants  In 
error  Interposed  a  motion  to  dismiss  the  peti- 
tion In  error  for  the  reasons:  (1)  That  there 
is  no  petition  in  error  filed  as  jequired  by 
law;  (2)  that  the  case-made  was  not  served; 
(3)  that  the  case-made  is  not  properly  authen- 
ticated; (4)  the  proceedings  in  error  were 
not  commenced  within  one  year  after  the 
rendition  of  Judgment.  The  motion  to  dis- 
miss will  be  denied.  The  court  adheres  to 
its  former  opinion.  Douglass  v.  Lieberman, 
Wl  Pac.  254.  The  Judgment  of  the  district 
court  setting  aside  the  affidavit,  service,  and 
Judgment  as  to  .\nd(>rson  is  reversed,  and 
the  court  is  directed  to  overrule  the  motion 
therefor. 

Mcelroy,  .T.,  dissents. 


WESTERN  CONTRACTING}  &  BUILDING 

ASS'N  et  al.  v.  IIETTKJER  ct  al. 
(Court  of  Appeals  of  Knnsas.  Northern  Depart- 
ment. E.  D.    June  0,  1900.) 
APPEAL— REVIEW. 
Where  the  largest  mim  that  couM  be  al- 
lowed under  the  pleadhiKs  and  evidence  is  ma- 
tprinlly  less  than  that  found  by  the  jury,  the 
judgmpnt  will  he  reversed. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen.  .Tudge. 

Action  by  David  Rettlger  and  P.  J.  Morton 
against  the  Western  Contracting  &  Building 
Association  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Revers- 
ed. 

David  Ovcrmyer  and  G.  A.  Huron,  for 
plaintiffs  In  error.  Eugene  Hagan,  for  de- 
fendants in  error. 

PER  CURIAM.  The  defendants  In  error, 
who  were  plalntiCTs  in  the  trial  court,  sold 
and  delivered  to  the  Western  Contracting  & 
Building  Association,  one  of  the  plalntlfts 
In  error,  certain  stone  to  be  used  in  the  erec- 
tion of  a  hospital  for  the  Atchison,  Topeka 
&  Santa  F6  Hospital  Association  in  the  city 
of  Topeka.  Said  stone  was  delivered  to  said 
building  association  between  the  3l8t  day  of 
October,  18&t,  and  June  8,  1895,  and  the 
value  of  the  same  amounted  in  the  aggregate 
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to  $517.9L  Upon  this  amonnt  the  plaintiffs 
below.  In  their  petition,  admitted  the  payment 
of  $87.33  on  March  1,  1885,  and  $35  on 
March  8,  1896,  and  upon  the  trial  the  receipt 
of  $32.91  from  B.  Wilder  on  the  account  vraa 
admitted.  The  plaintiffs  In  error  claim  that 
the  entire  account  has  been  paid,  and  proved 
payments  sufficient  If  applied  to  this  claim, 
to  liquidate  It;  but  the  plaintiffs  below  in- 
sist that  all  of  these  payments  except  the 
sums  admitted  as  above  mentioned  were  prop- 
erly applied  to  the  payment  of  other  accounts. 
This  claim  seems  to  have  been  sustained  by 
the  Jury,  Approved  by  the  court,  of  the  cor- 
rectness of  this  we  have  serious  doubts;  but, 
as  the  amount  of  the  verdict  and  Judgment 
cannot  be  sustained  by  any  legal  theory  up- 
on the  pleadings  and  evidence  giving  them 
the  most  favorable  construction  possible,  a 
new  trial  will  be  awarded,  and  it  Is  not  nec- 
essary to  carefully  scrutinize  the  evidence  to 
see  If  It  Justified  a  verdict  for  the  plaintiff  in 
any  sum.  There  Is  nothing  in  the  pleadings 
or  evidence  that  would  Justify  the  allowance 
of  Interest  imtll  the  date  of  the  last  charge, 
June  8,  1885;  and  the  largest  sum  that  could 
be  allowed  under  the  pleadings  and  evidence 
Is  materially  less  than  that  found  by  the 
Jury,  and  for  this  reason  the  Judgment  will 
be  reversed.  The  Judgment  U  reversed,  and 
a  new  trial  directed. 


(»  Kan.  A.  886) 

HALE  V.  nOAGLAND  et  nx. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1900.) 

JUDGMENT— VACATINQ. 
Gen.  St  1S97,  c.  95,  i  78,  proyides  that 
Judgments  rendered  on  notice  by  publication 
may  be  set  aside  by  pursuing  a  certain  pro- 
cedure, which  includes  the  filing  of  a  full  an- 
swer. On  an  application  to  set  aside  a  judg- 
meut  canceling  a  mortgage,  the  answer  so  filed 
contained  a  general  denial,  and  allegations  that 
the  mortgiige  was  made  to  secure  a  loan,  made 
by  s  building  and  loan  company  of  which  de- 
fendant was  a  receiver,  and  that  it  was  to  be 
paid  in  monthly  installments,  and  that  it  was 
partially  paid,  but  that  there  was  $1,000  due 
and  unpaid.  Held,  that  the  answer  was  suffi- 
cient as  a  defense,  and  that  it  was  error  to  re- 
fuse to  open  up  the  judgment,  tbe  statute  being 
complied  with  in  other  respects. 

Error  from  district  court,  Wyandotte  ooim- 
ty;    Henry  L.  Alden,  Judge. 

Suit  by  Nelson  Hoagland  and  Carrie  Hoag- 
land,  his  wife,  against  William  D.  Hale, 
receiver  of  tbe  American  Savings  &  Loan 
Association,  to  cancel  a  mortgage  and  quiet 
title.  From  an  order  overruling  an  applica- 
tion to  open  up  a  Judgment,  defendant  brings 
error.    Reversed. 

John  H.  Grain,  for  plaintiff  \a  error.  True 
ft  True,  for  defendants  in  error. 

PER  CURIAM.  Nelson  Hoagland  and  Oar- 
rie  Hoagland  brought  this  action  against  tbe 
plaintiff  In  error  in  the  district  court  of 
Wyandotte  county  to  cancel  a  mortgage  on 
real  estate  and  quiet  title.    Judgment  was 


rendered    upon    coustmctlve    aerrloe    wily. 

without  the  appearance  of  defendants.  With- 
in the  statutory  time  the  defendants  below 
made  an  application,  under  section  78,  c.  95, 
Gen.  St.  1807,  to  open  up  the  Judgment  and 
be  let  in  to  defend.  The  only  question  In 
this  case  Is  as  to  whether  the  answer  and 
cross  petition  state  a  defense  and  cause  of 
action.  The  plaintiff  In  error  filed  an  an- 
swer and  cross  petition:  (1)  A  general  de- 
nial. (2)  Setting  out  the  corporate  capacity 
of  the  American  Savings  &  Loan  Association; 
the  appointment  of  the  plaintiff  in  error  as 
receiver  by  the  courts  of  Minnesota,  of 
which  state  he  and  the  corporation  were  res- 
idents; that  on  July  21,  18S8,  Nelson  Hoag- 
land made  a  written  application  to  become 
a  member  of  said  association;  that  he  sub- 
scribed for  and  received  20  shares  of  Its 
capital  stock,  of  the  par  value  of  $100  per 
share,  upon  which  he  agreed  to  pay  GO  cents 
per  share  monthly  until  the  stocl:  matured; 
that  thereafter,  on  August  27,  1888,  Hoag- 
land made  application  for  a  loan  of  $1,000 
as  an  advancement  on  this  stoctu  and  bid  the 
sum  of  $50  per  share  as  a  premium  there- 
for; that  the  application  was  accepted;  that 
on  December  10,  1888,  he  executed,  together 
with  his  wife,  a  bond  in  the  sum  of  $2,000, 
secured  by  a  real-estate  mortgage,  to  be  paid 
within  nine  years,  with  6  per  cent  Interest 
on  $1,000,  or  if  he  paid  $12  dues  on  the  stock 
monthly,  and  the  monthly  installments  of 
interest,  until  tbe  stock  should  become  ma- 
tured, and  then  surrendered  the  stock  for 
cancellation,  the  note  and  mortgage  were  to 
be  canceled.  It  is  alleged  that  Hoagland, 
under  these  separate  contracts,  paid  tbe 
monthly  dues  and  interest  until  and  includ- 
ing December,  1895,  aggregating  $1,488;  that 
there  was  due  and  unpaid  upon  the  indebted- 
ness the  sum  of  $1,000,  with  interest  The 
plaintiff  In  error,  as  defendant  below,  com- 
piled with  all  tbe  requirements  of  the  stat- 
ute In  making  his  application  to  open  up  tlie 
Judgment.  The  answer  and  cross  petition, 
taken  together,  without  any  denial  or  expla- 
nation, constitute  a  defense  to  tbe  cause  of 
action  set  out  in  the  petition.  Tlie  court 
therefore,  erred  In  refusing  to  open  up  the 
Judgment  and  in  rcfusiug  to  permit  the  de- 
fendant upon  such  terms  ns  It  deemed  rea- 
sonable, to  defend  in  tbe  action.  The  Judg- 
ment of  the  trial  court  Is  reversed,  and  tbe 
cause  remanded  for  further  proceedings. 


SWIFT   &   CO.   V. 


(9  Kan.  A.  303) 
CREASIiY. 


(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    June  6.  lOUU.) 
INJURY   TO    EMPL0Y6-PLEADING— KVIDE.\CB. 

1.  Petition  for  personal  injury  examined,  and 
htlrl  to  state  a  cause  of  action. 

2.  Kvidonce  examined,  and  hdd  to  show  a 
prima  facie  cause  for  a  recovery  for  personal  In- 
jury. 

3.  Brror  in  the  admission  of  incompetent  tee- 
timooy  will  not  be  regarded  as  teveriuble  eiroi. 
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where  it  is  not  reasonable  that  inch  teiitlmony 
coukl  prejudicially  a&ect  the  party  complainiDg. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;    W.  B.  Holt,  Judge. 

Action  by  Henry  T.  Qreasey  against  Swift 
4k  Co.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Amos  H.  Kagy  and  Hutcbinga  &  Kep- 
llnger,  for  plaintiff  in  error.  Getty  &  Hutcb- 
Ings  and  Ueservey,  Pierce  &  German,  for  de- 
fendant in  error. 

Mcelroy,  J.  This  action  was  brought 
by  Creasey,  defendant  In  error,  to  recover 
damages  for  personal  Injuries  sustained  by 
him  while  In  the  employ  of  plaintiff  In 
error.  Swift  &  Co.  The  plaintiff,  In  his  pe- 
tition, alleged,  in  substance:  (1)  That  said 
defendant  is  a  corporation  engaged  In  the 
business  of  operating  a  packing  bouse  in 
Wyandotte  county.  (2)  That,  in  operating 
the  paclcing  house,  defendant  nsed  great 
power,— an  engine  room,  several  steam  en- 
gines, boilers,  furnaces,  and  other  machinery 
necessary  to  operate  the  same;  that  plaintiff 
was  in  the  employ  of  the  defendant  as  an 
ash  wheeler,  and  his  duties  consisted  In 
hauling  out  ashes  from  said  engine  room, 
and  in  cleaning  the  flues  in  said  boilers. 
<3)  Tbat  about  10  o'clock  on  the  night  of 
August  6^  1896,  while  plaintiff  was  engaged 
in  bis  usual  employment,  a  fire  broke  out 
In  room  15  in  the  smoke  house,  in  another 
part  of  said  defendant's  plant,  located  abont 
250  feet  from  the  engine  room.  The  smoke 
hoiise  was  a  larjrc,  four-story  brick  building, 
used  by  said  defendant  for  smoking  meat. 
(4)  That  at  the  time  there  were  hanging 
alK>vc  room  1!>  abont  50,000  pounds  of  meat, 
which  were  undergoing  tne  process  of  smok- 
ing. That  one  John  Joss  was  In  charge  of 
the  work  of  keeping  up  the  fires  at  said 
time  on  said  day,  and  bad  two  men  to  as- 
sist him,  whose  duty  It  was,  under  said  Joss' 
supervision,  to  put  wood  on  said  fires,  and 
keep  up  the  smoke.  That  said  Joss  had 
charge  of  said  work  at  nlgbt,  and  one  Hugh 
Jackson  had  charge  thereof  In  daytime,  and 
was  said  Joss'  superior.  Tbat  on  that  even- 
ing Jackson  had  retired,  and  Joss  had  charge. 
He  was  Instructed  by  Jackson  to  rush  the 
fires  In  room  15,  and.  In  accordance  with  in- 
stinctlons.  Joss  caused  a  very  large  and  hot 
fire  to  be  kept  up,— much  larger  than  usual 
or  safe.  (5)  Immediately  upon  the  alarm  of 
said  fire  being  given  as  heretofore  alleged, 
pl.iintiir  was  directed  by  defendant's  night 
foreman  of  said  engine  room,  one  Malcom 
Stewart,  under  whom  plaintiff  was  employ- 
ed, to  proceed  to  the  aforesaid  smoke  bouse 
and  assist  In  putting  out  the  said  Are.  Upon 
receiving  said  Instructions,  plaintiff,  the  fore- 
man, Stewart,  and  one  Felcb.  procured  fire 
hose,  nttnched  the  same  to  a  wnter  plug, 
and  laid  a  line  thereof  to  said  smoke  house, 
and  thereupon,  notwltlistanding  said  deterul- 
aut  well  knew  that  said  brandcr  was  located 


as  heretofore  alleged,  and  that  the  heat  of 
the  aforesaid  fire  was  liable  to  and  would 
cause  an  explosion,  and  that  the  unusnal 
heat  In  said  room  15  would  cause  the  grease 
to  run  down  and  become  ignited  and  Intense- 
ly hot,  and  that  the  sudden  throwing  of  cold 
water  thereon  was  exceedingly  dangerous  to 
anyone  standing  near  by,  on  account  of  the 
explosive  effect,  said  plaintiff  was  carelessly 
and  negligently  ordered  and  directed  by  said 
Stewart  to  take  the  end  of  said  hose  and  go 
into  said  building  for  the  purpose  of  putting 
out  said  fire.  In  obedience  to  said  instrnc- 
tlons,  and  without  any  knowledge  of  the 
danger  thereby  Incurred,  plaintiff,  accom- 
panied by  Stewart  and  Felch,  entered  said 
smoke  house  through  the  aforesaid  alley  on 
the  north  side.  That  after  plaintiff  and  his 
companions  had  gone  60  feet  into  said  build- 
ing, and  were  near  room  15,  said  Stewart  re- 
turned to  see  why  the  water  was  not  turned 
on,  and  carelessly  and  negligently  directed 
said  plaintiff  to  remain  and  fight  the  fire;  and 
shortly  thereafter,  water  having  been  turned 
into  the  hose,  plaintiff  entered  through  the 
doorway  from  said  alley  Into  room  15,  where 
the  fire  was  burning,  and  turned  n  stream  of 
water  from  the  hose  which  be  held  onto  the 
burning  wood  and  grease,  when  there  was 
a  quick  and  loud  explosion,  and  great  sheets 
of  fiame  and  clouds  of  smoke  were  forced 
down,  around,  and  against  said  plaintiff,  and 
he  was  hurled  a  long  distance  from  where  he 
was  standing,  and  knocked  Insensible,  and 
there  remained,  inhaling  the  overheated  air 
and  smoke,  and  surrounded  by  the  burning 
debris,  for  several  minutes,  and  until  dragged 
out  by  his  associates.  (6)  That  by  reason 
of  said  explosion,  and  the  forcing  down, 
around,  about,  and  against  plaintiff  the  fire 
and  smoke,  as  heretofore  alleged,  plaintiff's 
neck,  face,  arms,  and  chest  were  burned 
and  blistered,  and  plaintiff  was  compelled 
to,  and  did,  breathe  large  quantities  of  over- 
heated air  and  smoke,  and  thereby  was  made 
sick  and  sore,  and  suffered  and  still  suffers 
great  pain  and  agony,  and  his  head  and  lungs 
were  and  are  still  affected,  and  plaintiff  Is 
slowly  becoming  deaf,  and  will  be  compelled 
during  the  remainder  of  his  life  to  suffer 
great  paUi  and  inconvenience,  all  to  bis  dam- 
age, etc.  The  defendant  answered:  (1)  A 
general  denial,  and  alleging,  further,  that 
the  injury  to  plaintiff.  If  any,  was  the  result 
of  his  own  carelessness  and  negligence  di- 
rectly contributing  thereto,  which  careless- 
ness and  negligence  are  more  particularly 
and  specitieaiiy  stated  as  follows:  (2)  That 
plaintiff  voluntarily  left  his  place  of  safety, 
and  went  into  the  place  which  he  alleges 
was  dan^rerous,  and  thereby  exposed  himself, 
and  whatever  damage  he  may  have  sustain- 
ed, if  any,  was  the  result  of  such  voluntary 
act  on  his  part  (S)  That  plaintiff  volunta- 
rily assumed  the  danger,  if  any,  which  arose 
in  going  from  a  place  of  s.-ifety  to  assist  in 
extinguishing  the  fire  in  defendant's  smoke 
house.    (4>  Thut  whatever  danger,  If  an;, 
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plaintiff  was  subjected  to,  was  obvious  and 
well  kuown  to  lilm,  and  he  voluntarily  as- 
sumed the  same.  (5)  That  plaintiff  was  In- 
jured, If  injured  at  all,  by  the  carelessness 
and  negligence,  i(  any,  o£  a  fellow  servant. 
Wherefore  defendant  prayed  judgment  for 
costs.  The  plaintifTs  reply  was  a  general 
denial.  A  trial  was  had  before  tlie  court 
and  jury,  which  resulted  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $1,000 
and  costs.  Defendant's  motion  for  a  new 
trial  was  overruled.  The  defendant,  as  plain- 
tiff In  error,  presents  the  case  to  this  court 
for  review,  and  alleges  error  In  the  proceed- 
ings of  the  trial  court 

1.  That  the  court  erred  in  overruling  the 
demurrer  to  the  evidence:  The  contention 
here  is  that  the  demurrer  should  have  been 
sustained,  for  the  reasons  that  the  petition 
does  not  state  facts  sutticient  to  constitute 
a  cause  of  action;  that  the  servant  assumes 
whatever  risk  there  may  be  in  the  perform- 
ance of  his  duty,  if  he  has  knowledge  of 
the  danger  incurred,  or  if  the  circumstances 
surrounding  the  service  are  such  as  to  raise 
the  presumption  of  knowledge;  that  the  In- 
Jury,  If  any,  sustained,  was  the  result  of 
the  negligence  of  hla  fellow  servant,  .loss 
or  Stewart;  that  the  evidence  fails  to  show 
a  prima  facie  case  upon  which  plaintiff 
could  recover;  and  that  the  judgment  la 
wholly  unsupported  by  the  evidence.  The 
contention  is  that  tlic  petition  does  not 
charge  a  want  of  knowledge  of  the  danger 
on  the  part  of  Creasey.  He  alleges  "that 
he  was  carelessly  and  negligently  directed 
by  Stewart  to  take  the  end  of  the  hose  and 
go  into  the  building  for  the  purpose  of  put- 
ting out  the  fire;  that.  In  obedience  to  in- 
structions, without  knowledge  of  the  danger 
thereby  incurred,  he  entered  the  smoke 
house."  The  defendant  in  the  trial  court 
interposed  no  objection  to  the  petition,  but 
filed  its  answer.  The  allegations  of  the 
petition  in  this  regard  are  sufficient.  The 
servant  assumes  whatever  ordinary  risk 
there  may  be  in  the  performance  of  his 
duty.  If  he  has  knowledge  of  the  danger, 
or  if  the  circumstances  surrounding  the 
service  are  such  as  to  raise  the  presumption 
of  knowledge.  If  a  person  accept  a  giver 
service,  he  assumes  the  ordinary  risk  of 
such  dangers  as  he  Is  acquainted  with  or 
as  are  obvious  to  him.  In  the  case  at  bar, 
Creasey  had  never  been  In  the  smoke  house 
before  the  night  he  received  the  injury.  It 
was  dark.  He  could  not  tell  anything  about 
the  surroundings  or  construction  of  the 
building  at  the  time  he  went  into  It.  He 
was  a  common  laborer.  It  was  not  shown, 
nor  Is  It  reasonable  to  presume,  that  he 
had  any  Information  or  special  knowledge 
on  the  subject  of  extinguishing  flres.  He 
knew  nothing  of  the  construction  of  the 
building,  magnitude  of  the  Are,  or  the  ex- 
tent of  the  result  which  would  follow  the 
turning  on  of  water.  The  packing  company 
knew,  or  Is  supposed  t«  have  known,  all 


of  these  things.  Stewart  was  the  foreman 
whose  instructions  Creasey  was  bound  to 
obey,  and  Joss  was  foreman  In  another  de- 
partment. We  do  not  think  that  either  of 
these  parties  were  the  fellow  servant  of 
Creasey,  in  the  ordinary  acceptation  of  the 
term.  It  is  the  duty  of  the  master  not  to 
expose  an  inexperienced  servant,  at  whose 
hands  he  requires  a  dangerous  service,  to 
such  danger,  without  giving  him  warning. 
The  master  must  give  him  such  instructions 
as  will  enable  him  to  avoid  Injury,  unless 
both  the  Injury  and  the  means  of  avoiding 
It  are  apparent.  The  master  cannot  ex- 
empt himself  in  this  regard  by  delegating 
his  power  to  another,  and  then  call  such 
party  a  "fellow  servant."  We  think  both  Joss 
and  Stewart  were  vice  principals.  The  tes- 
timony shows  a  prima  facie  cause  of  action, 
and  the  Judgment  Is  supporteti  by  sufficient 
evidence.  The  demurrer  to  the  evidence 
was  properly  overruled. 

2.  That  the  court  erred  in  the  admission 
of  testimony:  Complaint  is  made  that  the 
plaintiff  was  permitted  to  show  that  water, 
when  heated,  expands  1,72S  times  its  orig- 
inal volume.  Is  the  effect  resulting  from 
water  and  fire  being  brouglit  together  a 
matter  of  common  knowleilge,  or  is  it  a 
matter  of  scientific  knowledge?  If  the  for- 
mer, it  was  error  to  admit  the  testimony. 
If  the  latter,  the  testimony  was  properly 
admitted.  We  tal^e  it  that  it  is  a  matter 
of  common  knowledge  that  an  expansion 
occurs  by  heating  water,  but  the  extent  of 
the  expansion  is  a  matter  of  scientific  knowl- 
edge. In  either  event,  the  testimony  could 
not  prejudicially  have  affected  the  substan- 
tial rights  of  the  plaintiff  in  error. 

3.  That  the  court  erred  in  giving  and  In 
refusing  Instructions.  The  court  properly 
Instructeil  the  Jury  as  to  the  law  applicable 
to  tlie  cause  on  trial.  Hence  it  follows  that 
the  instructions  submitted  by  plaintiff  in 
error  were  properly  refused.  The  judgment 
must  be  affirmed.  All  the  Judges  concur- 
ring. 


[  STATE  T.  CRAWFORD 

I  (Court  of  Appeals  of  Kansas,  Northern  De' 

]  partment,  E.  D.     June  6,  1900.) 

INTOXICATINO     LIQUORS EVIDBNfK     OK    THE 

QUALITY    OF   LIQUOR — TKIAL — (^JUISINO    C.VSE 
BEFORE   THE    ARRIVAL   OF   WITNESSES. 

1.  Where,  on  the  trial  of  defendants  for  the 
Illegal  sale  of  intoxicating  liquors,  the  sale  of 
the  linuors,  as  specified  in  the  iuformtition,  was 
admitted,  and  the  defense  was  that  tliey  were 
not  intoxicating,  it  was  not  error  to  iiermit  oth- 
er witnesses  to  tertify  to  tho  intoxicatiiiR  effects 
of  such  liquors,  even  if  the  liquor  drank  l>y  such 
witiiessps  was  not  charged  in  the  iuforuiiilion  as 
being  iiiPKally  sold. 

2.  A  trial  for  the  lilepal  snio  of  liquor  was  set 
for  a  certain  day,  and  defendant  suhiHi-naed  per- 
tain witnesses  for  such  time,  but  the  trial  did 
not  pomuience  till  the  following  day,  and  the 
witnesses  did  not  appeiir.  The  defendant  stat- 
ed that  he  was  ready  for  trial.  When  defend- 
ant rested  his  case  he  announced  that  he  did  so 
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with  the  und<>r!itaii(Iing  tlmt  the  testimony  of 
Buc'h  witnesses  should  he  talcen  if  they  arrived 
iK'fore  the  testimony  was  flosed.  The  witness- 
es did  not  iipi;ear  till  the  testimony  was  dosed. 
Held,  that  it  was  not  error  to  close  the  case  with- 
out waiting  for  their  arrival. 

Error  from  district  court,  Johnson  county; 
John  T.  Burrls,  Judge. 

WlUlaiu  J.  Crawford  was  convicted  of  the 
unlawful  sale  of  Intoxicating  liquors,  and 
from  the  judgment  and  an  order  denying  a 
new  trial  he  brings  error.    Affirmed. 

Ogg  &  Scott  and  C.  L.  Randall,  for  plain- 
tiff in  eiTor.  A.  A.  Godard,  Atty.  Gen.,  and 
F.  X.  Hamilton.  Co.  Atty.  (J.  W.  i'arker,  of 
counsel),  for  the  State. 

PER  CURIAM.  The  county  attorney  of 
Johnson  county,  on  January  l(i,  IbUU,  filed  an 
lufurniatlon  in  the  district  court  of  that  coun- 
ty charging  the  appellant,  William  Crawford, 
Jr.,  with  the  unlawful  sale  of  intoxicating 
liquors.  The  Information  contained  four 
counts,  alleging  sales  on  October  15,  1898, 
September  20.  1898,  January  7,  1899,  and  Jan- 
uary 12,  1899.  The  defendant  was  arraign- 
ed, and  pleaded  not  guilty.  The  cause  was 
tried  at  the  September,  1899.  term  of  court, 
before  a  jury.  The  trial  resulted  In  an  ac- 
quittal of  the  defendant  upon  the  first,  third, 
and  fourth  counts  of  the  Information,  and  bis 
conviction  upon  the  second  count.  The  de- 
fendant filed  his  motion  for  a  new  trial,  which 
was  overruled.  The  court  sentenced  the  de- 
fendant to  the  common  Jail  of  the  covmty  for 
a  period  of  30  days,  that  he  pay  a  fine  of 
iPlOO,  and  the  costs  of  the  prosecution,  and 
that  he  be  committed  to  jail  until  the  fine  and 
costs  were  paid.  The  defendant,  as  appel ' 
lant,  prepared  and  filed  bis  bill  of  exceptions, 
and  presents  the  record  to  this  court  for  re- 
view, alleging  errors  In  the  proceedings  of  the 
trial  court,  which  we  will  examine  In  order: 

1.  That  the  court  erred  in  permitting  wit- 
nesses McCartliy,  Graham,  and  McCreary  to 
testify  on  rebuttal  to  sales  other  than  those 
statetl  In  the  Information.  The  appellant  is 
mistaken  as  to  the  rebuttal  evidence  of  these 
witnesses.  The  state  did  not  upon  rebuttal 
attempt  to  prove  any  specific  sales.  The 
questions  objected  to  were  not  as  to  sales, 
but  related  to  the  drinking  of  the  liquors  In 
question  and  Its  effect.  The  purpose  of  this 
testimony  was  to  show  that  the  stuff  sold  by 
appellant  was  intoxicating,  not  that  be  had 
made  sales.  The  sales  were  admitted  by  the 
defendant,  but  he  sought  to  show  that  the 
articles  sold  were  not  Intoxicating.  The  evi- 
dence of  the  state  showed  sales  of  drinks  and 
bottled  liquors,  some  of  which  were  labeled 
"Amberllne"  and  "Original  Amberline,"  but 
the  witnesses  thought  it  was  beer.  The  de- 
fendant then  admitted  the  sales,  but  Intro- 
duced a  large  number  of  witnesses,  whose 
testimony  tended  to  show  that  the  stuff 
handled  was  not  beer,  but  "Amberllne," 
"Tonic,"  "Claffery,"  and  "Malt  Mead,"  and 
that  these  drinks  were  not  lutoxirntlng. 
Many  of  the  witnesses  also  testified  that  de- 


fendant kept  no  Intoxicating  liquors  about  bis 
place.  In  answer  to  this,  upon  rebuttal,  the 
state  offered  the  testimony  of  McCarthy,  Gra- 
ham, and  McCreary,  of  which  complaint  is 
made,  to  show  that  the  articles  sold  under 
these  various  names  were  Intoxicating.  This 
testimony,  under  the  circumstances,  was 
proper  rebuttal. 

2.  That  the  court  erred  in  refusing  tp  bold 
the  case  open  until  defendant's  witnesses 
Seckinger  and  Hale  could  be  brouglit  Into 
court  The  case  was  set  for  trial  September 
13th,  but  was  not  called  for  trial  imtll  the 
14th.  at  which  time  the  witnesses  had  not 
put  In  an  appearance,  although  they  had  been 
served  by  leaving  process  at  their  usual 
place  of  residence.  The  defendant  announced 
ready  for  trial.  The  trial  began  without  ob- 
jection,—without  any  showing  or  request  for 
a  postponement  or  a  continuance.  There  was 
not  a  word  of  objection  to  commencing  the 
trial  In  the  absence  of  these  witnesses.  The 
first  time  that  the  defendant  called  the  atten- 
tion of  the  court  to  the  fact  that  the  wit- 
nesses were  absent  was  when  he  rested  hl.s 
case.  He  announced  that  he  rested,  with  the 
understanding  that.  If  the  witnesses  arrived 
before  the  taking  of  the  te.stlmony  was  finally 
dosed,  they  shoidd  then  be  examined.  They 
did  not  api)ear  until  after  the  testimony  was 
closed.  The  court  did  not  abuse  Its  discretion 
In  closing  the  case  without  waiting  for  the 
arrival  of  the  witnesses.  The  motion  for  a 
new  trial  was  properly  overruled.  The  judg- 
ment Is  afllrmed. 


(9  Kan.App.  325) 

CITY  OP  KAXS.\S  CITY  v.  WYANDOTTE 
GAS  CO. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    June  6,  1900.) 

MUNICIPAL      CORPORATIONS— CONTRACTS- 
ULTRA.    VIREB. 

1.  The  plea  of  ultra  vires,  when  interposed 
for  or  against  a  corporation,  ought  not  to  be 
permitted  to  prevail  when  it  would  not  ad- 
vance justice.  Whore  a  city  has  lawful  au- 
thority to  make  a  contract,  makes  the  same, 
and  accepts  ilic  benefits  accniiujf,  it  ought  not 
to  be  allowed  to  withhold  paynieut  for  benefits 
accrued. 

2.  A  city  containing  more  than  40,000  inhab- 
itants is  not  authorized,  under  chapter  2.')9. 
Laws  1805,  to  repudiate  its  indebtedness  for 
the  lighting  of  its  pulilic  streets  and  alleys,  nn 
der  a  valid  contract  entered  into  prior  to  the 
passage  of  such  act. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  count 
ty;  Henry  L.  Alden,  Judge. 

Action  by  the  W.vandotte  Gas  Company 
against  the  city  of  Kansas  City.  Judgment 
tor  plaintiff.  Defendant  brings  error.  Mod- 
ified 

P.  D.  Hutchlngs  and  T.  A.  Pollock,  for 
plaintiff  In  error.  Alden,  McFadden  &  Al- 
den, for  defendant  In  error. 

Mcelroy,  J.  This  action  was  com- 
menced  by   the   Wyandotte   Gas  Company, 
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plaintiff,  against  the  city  of  Kansas  Olty, 
defendant,  to  recover  a  balance  due  on  the 
monthly  bills  of  the  gas  company  for  gas 
furnished  to  the  defendant  city.  The  gas 
company  alleged  that  it  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  New 
York;  that  the  city  Is  Indebted  to  It  In  the 
sum  of  $1,337.32,  for  gas  furnished  from 
April  1,  1895,  to  July  1,  1897,  as  shown  by 
statements  of  accoimt  attached  to  the  peti- 
tion. The  company  asked  for  Judgment  for 
the  amount  claimed,  but  made  no  demand  for 
interest. 

The  defendant  city  answered:  "(1)  That 
it  denies  each  and  every  material  allegation 
ta  said  petition  contained  and  set  out,  ex- 
cept that  said  defendant  city  is  a  city  of 
the  first  class,  as  In  the  petition  alleged; 
and  defendant  further  alleged  that,  at  the 
time  of  the  incurring  of  the  pretended  Indebt- 
edness and  accruing  of  the  pretended  cause 
of  action  sued  on  herein,  the  defendant  was 
such  city,  and  bad  a  population  of  over  40,000 
Inhabitants.  (2)  That  If  there  is  any  Uabll- 
ity  on  the  part  of  the  defendant,  which  de- 
fendant denies,  then  defendant  alleges  that 
in  18i)5,  1896,  and  1897  the  assessed  yalua- 
tlMi  of  all  the  property,  both  real  and  per- 
sonal. In  said  Kansas  City,  Kan.,  was  $7,616,- 
1)57,  and  that  by  chapter  259  of  the  Session 
Laws  of  ISOo,  approved  March  7,  1895,  the 
levy  of  Kansas  City,  Kan.,  for  the  lighting 
of  Its  streets  and  other  places  in  said  city  by 
electricity  and  gas,  was  limited  to  2%  mills 
on  the  dollar,  and  that  the  levy  for  such  pur- 
poses wns  at  all  times  duly  made  to  the  full 
limit  allowed  by  law,  and  the  same  was  ler- 
icd  during  each  of  the  years  1895,  189C,  and 
1807  for  such  purposes  based  upon  such  val- 
uation, and  amounted  in  the  aggregate  to 
the  sum  of  $51,41-1.45,  and  that  during  said 
years  1895,  1800,  and  1897  the  total  cost  of 
lighting  the  streets  and  other  public  places 
of  said  city  amounted  to  the  sum  of  $68,- 
552.60,  under  existing  contracts  and  con- 
tracts made  prior  to  1896;  that  said  sum  of 
$51,414.45,  so  levied  as  aforesaid,  was  paid 
under  contracts  during  said  years  for  light- 
ing of  the  streets  and  other  public  places 
of  said  city  pro  rata  to  the  plaintiff  herein 
and  the  Kansas  City  Consolidated  Electric 
Light  &  Power  Company;  that  there  was 
paid  to  the  plaintiff  during  said  time,  as  its 
pro  rata  share,  the  sum  of  $4,011.96,  and 
that  there  has  been  paid  during  said  time  to 
said  Consolidated  Electric  Light  &  Powei 
Company,  .is  and  for  its  pro  rata  share  of 
said  levy,  for  lighting  the  streets  and  othei 
public  places  of  said  city  by  gas  and  elec 
trlclty,  tlie  sum  of  $47,-102.45,  and  that  said 
sums  so  paid  to  plaintiff  and  the  Kansa?  i 
City  Consolidated  Electric  Light  &  Power  j 
Couip.iny  are  eciuai  only  to  about  75  per  cent, 
of  the  bills  for  tlic  lighting  of  said  streets 
and  other  public  places  of  said  city  of  Kan- 
sas City,  Kan.,  by  electricity  and  gas.  (3) 
That  said  city,  by  reason  of  the  prenil-ses 
aforesaid,   does  not  owe,   and   has   had   no 


power  since  April,  1896,  and  prior  thereto, 
to  contract,  a  debt  to  said  plaintiff  company 
for  more  than  the  sum  of  $4,011.96,  which 
sum  this  defendant  avers  has  been  or  was 
before  the  commencement  of  this  action  fully 
paid  to  said  plaintiff."  And  prayed  Judgment 
for  costs. 

The  plaintiff  replied:  "(1)  That  It  denies 
each  and  every  allegation  and  averment  con- 
tained In  said  defendant's  amended  answer 
which  are  inconsistent  with  allegatloiu  of 
plaintiff's  petition.  (2)  That  prior  to  the 
passage  of  the  act  of  the  legislature  of  the 
state  of  Kansas,  to  wit,  chapter  259  of  the 
Session  Laws  of  1885,  referred  to  In  defend- 
ant's amended  answer,  the  plaintiff  and  de- 
fendant entered  into  a  contract  whereby  and 
under  the  terms  of  which  the  Indebtedness 
set  out  in  plaintiff's  petition  accrued  and 
became  due,  and  which  contract  Is  still  In 
force  and  effect;  that  said  contract  was  and 
Is  In  the  form  and  nature  of  a  certain  fran- 
chise duly  granted  to  said  plaintiff  by  said 
defendant  city  by  an  ordinance  duly  and  reg- 
ularly passed,  the  same  being  Ordinance  No. 
406,  passed  In  council  on  the  19tli  day  of 
June,  1883,  and  on  said  day  approved  by  the 
mayor  of  said  city,  and  duly  published  ac- 
cording to  law.  (3)  That  afterwards,  and 
prior  to  the  enactment  of  said  chapter  2S9 
of  the  Session  Laws  of  ISOTi,  said  franchise, 
together  with  the  rights  and  privileges  there- 
under, was  by  Ordinance  No.  1212  of  said  de- 
fendant city,  duly  passed  In  council,  January 
14,  1S.00,  and  approved  by  the  mayor  thereof 
January  21,  1890,  and  duly  published  accord- 
ing to  hiw,  extended  to  and  throughout  the 
limits  of  said  defendant,  the  city  of  Kansa<> 
City,  Kan.  (4)  That  afterwards,  and  prior 
to  the  enactment  of  said  chapter  259  of  the 
Session  Laws  of  1895,  said  franchise  above 
referred  to,  together  with  the  extensions 
thereof  as  above  stated,  was  further  extend- 
ed by  an  ordinance  of  said  defendant  city, 
which  ordinance  Is  No.  1907,  and  duly  passed 
In  council,  November  7,  1890,  and  approved 
November  8,  1800,  and  duly  published  ac- 
cording to  law;  all  of  which  said  ordinances 
are  in  full  force  and  effect,  and  are  herein 
referred  to  and  made  a  part  of  this  reply  as 
fully  as  though  herein  set  out  (5)  That  said 
chapter  259  of  the  Session  Laws  of  1895, 
eacli  and  every  part  thereof,  is  unc>)nstitu- 
rional  and  void,  and  of  no  effect.  In  so  far  as 
the  rights  of  the  parties  hereto  are  con- 
cerned." 

A  trial  was  had  upon  the  pleadings  and 
evidence.  The  court  found  generally  in  fa- 
vor of  tiie  gas  company,  and  rendered  Judg- 
ment against  the  city  for  the  sum  of  $1,524.36, 
principal  and  interest.  The  defendant  duly 
Dxceptcd,  and  filed  Its  motion  for  a  new  trial 
upon  all  of  the  st.itutory  grounds,  whieh  was 
overruled.  The  defendant,  as  plaintiff  in  er- 
ror, prepared  Its  case-made,  and  presents  the 
record  to  tliis  court  for  review,  alleging  er- 
ror in  tlie  proceedings  of  tlie  trial  court  as 
follows:    That  the  court  erred  in  rendering 
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judgment  lb  faVor  of  tHe  d^fendfint  Ui  error 
and  against  the  plaintiS  in  error;  that  the 
judgment  Is  contrary  to  tbe  law  and  the  evi- 
dence; that  the  court  erred  In  allowing  inter- 
est upon  the  accounts,  and  In  rendering  Judg- 
ment for  the  sum  of  fl,524.S6;  that  the 
court  erred  In  overruling  tbe  motion  of  tbe 
plalntlfF  In  error  fM  a  new  trial. 

At  tbe  trial  the  parties  made  the  following 
admissions:  "(l).Tbat,  if  anything  Is  due  to 
the  plaintiff  from  the  defendant  under  the 
law  in  this  case,  then,  and  In  that  case,  the 
items  of  the  account  herein  sued  on  are  cor- 
rect, and  that  there  Is  a  balance  due  and 
unpaid  upon  said  account,  as  stated  in  the 
petition.  (2)  It  Is  admitted  by  the  plalntlft 
herein  that  on  and  prior  to  the  incurring  of 
the  indebtedness  herein  sued  upon  the  city 
of  Kansas  City,  Kan.,  was  a  city  having  a 
population  of  over  40,000  inhabitants;  that 
for  tbe  years  1883,  ISdC,  and  1897  the  as- 
sessed valuation  of  all  the  property  in  said 
city,  both  real  and  personal,  was  $7,610,957. 
(3)  That  the  tax  levy  of  2V4  miUs  on  tbe  dol- 
lar for  street  lighting  of  said  city  upon  such 
assessed  valuation  during  such  years  of  1805, 
1896,  and  1887  amounts  in  the  aggregate  to 
tbe  sum  of  $51,414.43.  (4)  That  during  said 
years  of  1805,  1896,  and  1S97  tbe  total  cost 
for  lighting  the  streets  and  other  public  pla- 
ces of  said  city,  under  existing  contracts  with 
the  plaintiff  and  tbe  Kansas  City  Consolidat- 
ed Light  &  Power  Company,  and  under  con- 
tracts made  prior  to  said  year  1893,  amount- 
ed to  the  sum  of  $68,552.60.  (5)  That  said 
sum  of  $51,414.45,  so  levied  and  collected  as 
taxes  upon  tbe  total  taxable  property  of  said 
city  as  aforesaid,  was  paid  under  contracts 
for  lighting  the  streets  and  other  public  places 
of  said  city  of  Kansas  City  during  years  of 
1893,  1896,  and  1897,  of  which  sum  the  plain- 
tiff was  paid  an  amount  equal  to  about  75 
per  cent  of  its  bills  for  lighting  tbe  streets 
and  public  places  of  the  city,  that  being  its 
pro  rata  share  of  said  sum  of  $51,414.45,  the 
balance  of  said  sum  being  paid  to  the  Kansas 
City  Consolidated  Electric  Light  &  Power 
Company  under  Its  contract  with  the  city  In 
the  same  ratio  of  73  per  cent,  upon  the  bills 
rendered   by  said   last-mentioned   company." 

The  admissions  above  set  out,  together 
with  tbe  ordinances  described  in  tbe  reply 
of  plaintiff,  constltate  all  the  evidence  in  the 
case. 

1.  Tbe  plaintiff  in  error  contends  tbat  the 
provisions  of  the  ordinances  which  defendant 
In  error  claims  constitute  the  contract  be- 
tween the  gas  company  and  tbe  city  are  ultra 
vires  and  void.  It  appears  that  the  contract 
for  lighting  the  city  was  made  prior  to  1805; 
that  at  all  times  prior  to  the  commencement 
of  this  action  the  city  treated  the  contract 
as  a  valid  existing  contract.  It  permitted, 
without  objection,  the  execution  of  the  same 
on  the  part  of  the  gas  company,  and  accept- 
ed the  benefits  ac3rulng  to  it  liy  reason  of  the 
contract.  At  the  time  tbe  contract  was  made 
tbe  city  had  full  power  and  authority  to  pro- 


vide for  lighting  streets  and  public  places. 
Gen.  St  1897,  c.  32,  §  88,  subds.  13,  23;  Id. 
?  90;  Stewart  v.  Town  Co.,  50  Kan.  553,  32 
Pac.  121;  State  v.  City  of  Hiawatha,  53  Kan. 
477,  36  Pac.  1119.  The  amount  sought  to  be 
recovered  is  admitted  to  be  that  agreed  upon 
by  the  parties,  and,  in  tbe  absence  of  any 
showing  to  the  contrary,  we  must  presume 
was  a  reasonable  charge  for  tbe  lights  fur- 
nished. It  was  admitted  that,  if  anything 
was  due  from  the  city  to  tbe  plaintiff,  the 
amount  due  and  unpaid  upon  the  account 
was  correctly  stated  in  the  petition.  The  city 
In  this  case  had  accepted  tbe  benefits  accru- 
ing to  it  but  seeks  to  avoid  the  liabilities 
under  the  contract  A  legal  liability  springs 
from  a  moral  duty  to  make  restitution.  Tbe 
city.  In  a  legal  aspect,  ought  to  be  bound  to 
pay  a  reasonable  price  for  tlie  benefits  ac- 
cruing to  It  under  tbe  contract,  and  the  rea- 
sonableness of  the  charge  is  not  questioned. 
Hitchcock  V.  Galveston,  96  IT.  S.  341,  24  L. 
Ed.  659.  The  contention  of  the  plaintiff  in 
error  is  not  supported  by  reason  nor  by  au- 
thorities. The  plea  of  ultra  vires  ought  not 
to  be  permitted  to  prevail  when  Interposed 
for  or  against  a  corporation,  when  it  would 
not  advance  justice.  Waterworks  Co.  t.  City 
of  Columbus,  48  Kan.  99,  28  Pac.  1007. 

2.  The  next  contention  is  that  the  city  had 
no  power  to  contract  an  indebtedness  for  the 
cost  of  lighting  in  excess  of  the  amount  of 
revenue  derived  from  the  2\i  mill  levy  au- 
thorized by  chapter  259  of  the  Laws  of  1895. 
The  contract  for  lighting  the  city  was  made 
long  prior  to  the  passage  of  that  act,  and  in 
no  way  conflicts  with  its  provisions,  unless 
we  construe  the  conflict  to  exist  by  reasor 
of  the  fact  that  the  levy  of  2^  mills  did  not 
produce  an  amount  of  money  sufficient  to  pay 
for  lighting  according  to  the  terms  of  the 
contract.  At  the  time  the  contract  was  made, 
the  city  had  authority  to  provide  for  and 
regulate  the  lighting  of  Its  streets.  Section 
69,  c.  100,  Laws  1872:  "The  council  may 
provide  for  and  regulate  the  lighting  of  tbe 
streets,  and  the  erection  of  lamp  posts,  and 
the  council  shall  have  power  to  make  con- 
tracts with,  and  authorize  any  person,  com- 
pany or  association  to  erect  gas  works  in 
said  city,  and  give  such  person,  company  or 
association  tbe  exclusive  privilege  of  furnish- 
ing gas  to  light  the  streets,  lanes  and  alleys 
of  said  city  for  any  length  of  time  not  ex- 
ceeding twenty-one  years."  This  statute  au- 
thorized the  council  to  contract  for  the  light- 
iug  of  the  streets,  public  places,  and  build- 
ings in  such  manner  as  in  their  Judgment  is 
most  advisable,  for  any  term  not  exceeding 
21  years.  Under  the  contract  in  question  the 
gas  company  erected,  has  maintained,  anc 
operated  gas  works,  furnished  the  light  stip- 
ulated to  be  furnished  to  the  city,  and  has 
performed  all  of  tbe  conditions  (-f  the  con- 
tract on  Its  part  to  be  performed  up  to  tl>e 
commencement  of  this  action.  The  city  had 
power  to  contract  an  Indebtedness  for  lighting 
at  the  time  the  contract  was  made.    It  may 


Digitized  by 


Google 


820 


61  PACIFIC  BEPORTEB. 


(San. 


be  that,  after  the  passage  of  the  act  of  1806, 
the  city  could  repudiate  the  contract  so  far 
as  It  exceeded  the  2%-iniU  levy  authorized, 
but  It  appears  to  us  that  so  long  as  the  city, 
without  objection,  accepted  the  benefits  of 
the  contract  It  should  bear  the  burdens. 

3.  That  the  Judgment  Is  excessive.  The 
court  erred  In  rendering  Judgment  for  Inter- 
est upon  the  account  The  plaintiff  In  the 
trial  court,  upon  the  petition  and  evidence, 
was  not  entitled  to  recover  Interest  The 
Judgment  will  be  modified  by  striking  out  the 
amount  allowed  for  Interest  so  that  the  Judg- 
ment as  modified  will  be  for  $1,337.32.  The 
Judgment  as  modified  is  afflrmed.  All  the 
Judges  concurring.  The  costs  are  equally  di- 
vided. 


(9  Kan.App.  318) 

BROKAW  et  al.  v.  BARTLET. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1900.) 
PLEADING— AM  ENDMENT. 

The   filing   of  an   amendatory   or  supple- 
mental pleading  rests  largely  within  the  discre- 
tion of  the  trial  court.    It  must  be  upon  notice, 
and  by  permission  of  the  court. 
(Syiiabns  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  S.  J.  Hartley  against  George  W. 
Brokaw  and  others.  Judgment  for  plaintlCF, 
and  defendants  bring  error.    Afflrmed. 

J.  T.  Ward,  for  plaintiffs  in  error.  Jet- 
more  &  Jetmore,  for  defendant  in  error. 

Mcelroy,  J.  The  defendant  In  error,  S. 
J.  Bartley,  on  March  22, 1807,  commenced  her 
action  In  the  district  court  of  Shawnee  coun- 
ty against  George  W.  Brokaw,  Jr.,  and  Lew- 
is Brokaw,  as  co-partners  under  the  firm 
name  of  Brokaw  Bros.,  for  a  recovery  upon 
several  promissory  notes  of  $23  each,  and  for 
the  foreclosure  of  a  chattel  mortgage.  J.  W. 
Brokaw  was  also  made  a  party  defendant 
The  defendants  answered,  admitting  the  ex- 
ecution of  the  notes  and  mortgage,  setting  up 
various  accounts  as  counterclaims  and  set-offs 
In  the  sum  of  $160.79,  and  prayed  Judgment 
for  any  balance  due.  For  reply  the  plaintiff 
filed  a  general  denial.  The  plaintiff  below, 
on  the  2l8t  day  of  June,  also  filed  a  supple- 
mental paragraph  to  her  petition,  setting 
up  that  on  January  8,  1890,  Brolcaw  Bros., 
being  Indebted  to  Kli  Ulamprel  In  the  smn  of 
$445  upon  promissory  note,  executed  and  de- 
livered their  certain  first  mortgage  upon  the 
property  In  question  to  secure  the  payment 
thereof;  that  on  March  6,  1807,  there  was 
due  thereon  the  sum  of  $43.G0,  and  Brokaw 
Bros,  caused  L'lamprel's  note  and  mortgage 
to  be  assigned  to  her  as  a  further  security 
for  the  payment  of  the  amount  due;  and  she 
prayed,  in  case  her  mortgage  hereinbefore 
set  out  should,  for  any  reason,  be  held  in- 
valid, that  she  be  subrogated  to  the  rights  of 


TJlamprel  under  the  last-named  mortgage. 
When  the  case  was  called  for  trial,  the  de- 
fendants asked  leave  to  file  their  supple- 
mental answer,  setting  up  a  Judgment  In  the 
sum  of  $125  as  a  set-off.  This  Judgment  was 
rendered  in  favor  of  George  Brokaw  on  Au- 
gust 20,  1897,  in  an  action  pending  before  A. 
F.  Chesney,  a  justice  of  the  peace  for  the 
city  of  Topeka,  wherein  George  Brokaw  was 
plaintiff  and  S.  J.  Bartley  was  defendant 
The  court  refused  to  permit  the  supplemental 
answer  to  be  filed.  To  all  of  which  defend- 
ants excepted.  A  trial  was  had  before  the 
court  and  a  Jury,  which  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff  in  the  sum  of 
$113.25.  Motion  for  a  new  trial  was  over- 
ruled, and  the  defendants,  as  plaintiffs  in  er- 
ror, present  the  record  to  this  court  for  re- 
view, and  allege  eiTor  In  the  proceedings  of 
the  trial  court 

The  court  erred  in  Its  Instructions  to  the 
jury  that  the  facts  set  forth  In  the  petition 
do  not  state  a  cause  of  action,  that  the  court 
erred  in  refusing  to  permit  plaintiffs  to  file 
their  supplemental  answer,  and  that  the  Juds- 
ment  is  contrary  to  the  evidence  and  the 
law.  It  will  be  observed  that  the  action  of 
the  court  below  In  overruling  the  motion  for 
a  new  trial  te  not  assigned  as  error.  There- 
fore we  cannot  examine  the  alleged  errors 
occurring  at  the  trial.  The  record  presents 
but  one  question:  Did  the  court  err  In  re- 
fusing to  permit  plaintiffs  in  error  (defend- 
ants below)  to  file  their  supplemental  an- 
swer? The  filing  of  an  amendatory  or  sup- 
plemental pleading  rests  largely  within  the 
discretion  of  the  trial  court.  Section  144,  c. 
95,  Gen.  St.  1897.  "Either  party  may  be  al- 
lowed, on  notice  and  on  such  terms  as  to  costs 
as  tlie  court  may  prescribe,  to  file  a  supple- 
mental petition,  answer  or  reply,  alleging 
facts  material  to  the  case,  occurring  after  the 
former  petition,  answer  or  reply."  The  filing 
of  a  supplemental  answer  under  this  statute 
must  be  upon  notice,  and  by  permission  of 
the  coiu^.  The  record  falls  to  show  that  no- 
tice was  given.  The  application  to  file  the 
supplemental  answer  was  not  made  until  the 
case  was  called  for  trial,  and  no  notice  ap- 
pears to  hare  been  given  of  such  amplication. 
We  are  of  the  opinion  that  the  court  did  not 
abuse  Its  discretion  in  refusing  to  permit  the 
supplemental  answer  to  be  filed.  The  judg- 
ment  of  the  trial  court  Is  affirmed.  All  the 
judges  concurring. 


DOUGLASS  v.  CRAIG  et  al. 

(Ourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    June  6,  1900.) 
APPBALr-RBVIKW. 
Where  defendant  in  error  files  no  brief, 
the  court  will  not  searcli  the  record  to  find  tliu 
theory  upon  which  the  judgment  below  can  be 
sustained. 

Error    from    district   court,    Leavenworth 
county;  Louis  A.  Myers,  Judge. 
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Action  by  John  C.  Douglass  against  R.  B. 
Cralg  and  Imogene  Cratg.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Rerers- 
ed. 

.Tohn  C.  Douglass,  In  pro.  per.  John  H. 
Atwood  and  W.  W.  Hooper,  for  defendants 
In  error. 

PER  CURIAM.  In  this  case  It  seems  from 
the  brief  of  the  plaintiff  In  error  that  the 
district  court  committed  reversible  error  In 
sustaining  the  demurrer  to  the  evidence,  and 
In  the  exclusion  of  competent  evidence  of- 
fered by  the  plaintiff.  The  defendant  in 
error  has  filed  no  brief  in  this  court,  and 
we  have  not  the  benefit  of  knowing  what  the 
theory  advocated  by  the  defendant  and  sus- 
tained by  the  court  was;  and  In  such  cases 
we  shall  not  carefully  search  the  record  to 
find  a  theory  upon  which  the  Judgment  of 
the  court  can  be  sustained.  This  court  can- 
not spend  its  time  In  doing  the  work  that 
the  attorneys  should  do.  To  do  this  would 
not  be  Just  either  to  the  court  or  to  other 
litigants.  See  3  Enc.  PI.  &  Prac.  729.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  a  new  trial  directed. 


(«  Kan.App.  33S) 
ATCHISON.  T.  &  S.  F.  RY.  CO.  v.  CONLON 

et  al. 
(Court  of  Appeals  of  Kansna,  Northern  Depart- 
ment, E.  D.    June  6,  1000.) 
RAILROADS— FARM    CROSSINGS. 
A  landowner,  through  whose  farm  a  rail- 
road runn,  which  praetically  divides  the  farm, 
has  a  reasonable  right  to  maintain  farm  cross- 
ings at  sueli  plaees  as  the  necessities  of  his 
farm  demand,  so  that  the  same  will  not  inter- 
fere with   the   imramonnt  use  of  the  right  of 
way  by  the  railroad;  and  the  railroad  company 
must  lleep  niul  maiutaiu  Rates,  when  necessary, 
in  its  right  of  way  fence,  for  such  use. 
iSyllahus  by  the  Court.) 

Error  from  district  court,  Atchison  coun- 
ty;   W.  T.  Bland,  Judge. 

Action  l>y  the  Atchison,  Topelm  &  Santa 
Fe  Uailroad  Company  against  Anna  Conlon 
and  James  Conlon.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  The  Judg- 
ment was  revived  in  the  name  of  James 
Conlon  and  others  on  the  death  of  Anna 
Conlon.     Affirmed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Little- 
field,  for  plaintiff  in  error.  Chas.  J.  Conlon 
and  W.  L.  Bailey,  for  defendants  In  erorr. 

McEILROY.  J.  This  action  was  brought 
by  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  in  the  district  court  of  Atch- 
ison connty,  against  Anna  Conlon  and  James 
Conlon.  an  defendants,  to  perpetually  enjoin 
and  restrain  them  from  entering  upon  the 
right  of  way  and  lands  of  plaintiff,  and 
from  removing,  breaking,  and  opening  the 
fences  inclosing  its  right  of  way.  The  de- 
fendants filed  an  answer  and  cross  petition 
as  follows:  <1)  A  general  denial.  (2)  Ad- 
«n  P.-21 


mitted  that  the  plaintiff  owned  and  operated 
a  line  of  railway  across  the  N.  E.  %  of 
section  10,  township  6,  range  20,  in  Atch- 
ison county,  and  that  James  Conlon  Is  the 
owner  of  the  land  adjoining  on  the  north 
and  south  side  of  plaintiff's  right  of  way: 
that  defendants  own  the  N.  E.  V4  of  section 
10^  township  6,  range  20,  Atchison  county, 
together  with  other  lands,  to  the  extent  of 
200  acres,  which  lie  adjacent  and  form  a 
compact  tract;  that  the  land  is  used  for 
agricultural  and  dairy  purposes;  that  piain- 
titCs  line  of  railway  crosses  the  land  from 
east  to  west,  near  the  center,  leaving  100 
acres  on  the  south  of  the  right  of  way,  and 
the  same  on  the  north;  that  the  highway 
known  as  the  "Monrovia  Road"  runs  east 
and  west  parallel  with  the  right  of  way 
of  plaintiff's  railway,  and  about  100  feet 
sontb  of  the  right  of  way:  that  defendants' 
buildings,  house,  barn,  and  outbuildings  are. 
and  have  been  for  40  years,  on  the  tract 
of  land  north  of  the  right  of  way;  that 
there  is  no  highway  along  or  upon  the  tract 
of  land  north  of  the  right  of  way;  that 
the  only  means  of  reaching  the  highway 
from  the  north  100  acres,  and  the  only 
means  of  passing  between  the  north  and 
south  100  acres,  of  such  farm,  as  divided 
by  plaintifTs  right  of  way.  Is  by  means  of 
a  private  road  from  the  dwelling  house  of 
defendants  south  across  the  right  of  way 
through  to  the  highway  known  as  the  "Mon- 
rovia Road";  that  this  private  roadway  has 
been  in  open,  notorious  use  for  27  years; 
that  on  May  4,  1897,  plaintiff  carried  away 
the  gates,  tore  up  the  plank  upon  the  rail- 
way crossing,  and  left  the  same  in  an  im- 
passable condition.  The  defendants  prayed 
Judgment  that  plaintiff  be  required  to  keep 
and  maintain  a  suitable  crossing  for  de- 
fendants, including  a  proper  and  suitable  gate 
for  the  convenience  of  those  making  use 
of  the  private  roadway.  The  plaintiff  filed 
a  reply,  admitting  that  defendants  were  the 
owners  of  a  portion  of  the  lands  described, 
and  that  its  right  of  way  crossed  the  same; 
denied  that  defendants'  tract  of  land  con- 
sisted of  a  compact  body,  of  200  acres,  but 
averred  that  the  same  had  been  divided  by 
the  road;  that  the  lauds  of  defendants  ly- 
ing south  of  the  right  of  way  were  never 
cultivated,  but  were  wild  woodlands,  and 
used  for  pasture;  that  at  a  certain  distance 
from  the  defendants'  house  there  were  other 
public  highways,  by  which  defendants  could 
reach  the  Monrovia  road,  and  the  portion 
of  the  farm  south  of  the  right  of  way; 
averred  that  about  1878  plaintiff  fenced  its 
right  of  way,  put  In  gates  for  the  conven- 
ience of  defendants,  and  maintained  the 
same;  that  the  necessity  for  a  private  cross- 
ing had  ceased  to  exist:  that  plaintiff  had 
elected  to  close  the  same,  and  had  closed 
it  up,  but  that  defendants  had  torn  down 
the  fence  of  plaintiff  and  opened  the  cross- 
ing as  set  out  in  the  petition.  The  case  was 
tried  before  the  court  without  a  Jury.    The 
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court  found  that  defendants  were  the  own- 
ers of,  and  entitled  to,  the  right  of  woy 
crossing  the  right  of  way  of  plaintiff  at 
such  private  roadway,  free  from  any  ob- 
struction by  the  plaintiff,  except  suitable 
gates  in  the  railroad  right  of  way  fence. 
A  motion  for  new  trial  was  overruled,  and 
judgment  rendered  in  favor  of  defendants 
and  against  the  plaintiff,  that  plaintiff  be 
perpetually  enjoined  from  placing  any  ob- 
struction or  Impassable  barriers  in  the  way 
of  defendants'  free  and  uninterrupted  use 
of  said  private  way,  or  in  any  manner  In- 
terfering with  the  free  use  thereof  by  de- 
fendants as  a  private  way,  except  that 
suitable  gates  may  be  kept  and  maintained 
by  the  plaintiff  across  said  way  In  the  fence 
along  the  right  of  way  of  said  plaintiff, 
and  that  plaintiff  pay  the  costs  in  this  ac- 
tion. Plaintiff  excepted,  prepared  its  case- 
made,  and  presents  the  record  to  this  court 
for  review. 

Plaintiff  in  error  avers  that  the  trial  court 
erred:  First,  In  overruling  and  denying  the 
application  of  plaintiff  to  perpetually  en- 
join and  restrain  the  defendants  from  entering 
upon  the  land  of  plaintiff,  and  from  re- 
moving, breaking,  and  opening  the  fence 
thereon;  second,  in  perpetually  enjoining 
and  restraining  the  plaintiff  from  placing 
obstructions  or  impassable  barriers  in  the 
way  of  defendants'  free  and  uninterrupted 
use  of  the  private  way,  or  in  any  manner 
interfering  with  the  free  use  thereof  by  de- 
fendants as  a  private  way. 

The  principal  facts  appearing  from  the 
record  are  as  follows:  On  the  11th  day  of 
February,  1850,  the  Atchison  &  Pike's  Peak 
Railroad  was  Incorporated  under  an  act  of 
the  legislature  of  the  territory  of  Kansas. 
In  1864  it  condemned  a  right  of  way  across 
the  land  in  question,  100  feet  wide,  and 
thereafter  It  constructed  a  railroad  thereon. 
The  Central  Branch  Union  Pacific  Railroad 
became  the  successor  of  the  Atchison  & 
Pike's  Peak  Railroad  Company,  and  acquir- 
ed all  of  its  rights.  James  Conlon  became 
the  owner  of  the  land  in  question  on  De- 
cember 14c,  1870.  In  1872  he  and  his  wife 
conveyed  the  premises  to  one  William  Bow- 
en.  On  July  26,  1872,  Bo  wen  conveyed  the 
premises  to  Anna  Conlon.  In  each  of  these 
deeds  the  right  of  way  acquired  by  the  Atch- 
ison &  Pike's  Peak  Railroad  Company  was  ex- 
pressly excepted.  On  March  15, 1872,  the  Atch- 
ison, Topeka  &  Santa  F6  Railroad  Company 
acquired  a  portion  of  the  right  of  way  of  the 
Atchison  &  Pike's  Peak  Railroad  Company,  to 
the  extent  of  42%  feet.  This  appears  to  be 
the  only  right  of  way  acquired  by  the  plain- 
tiff upon  the  premises.  That  the  right  of 
way  of  plaintiff  passes  from  the  east  to  the 
west  through  defendants'  land,  and  divides 
it,  practically.  In  the  middle.  That,  soon 
after  plaintiff  constructed  its  track  and 
commenced  to  oi:)erate  Its  road.  It  placed 
planks  In  the  track  to  conform  to  the  ijlank- 


Ing  placed  In  the  track  of  the  Central  Branch 
Union  Pacific  Railway.  That  the  two  roads 
paralleled  each  other  across  this  quarter 
section  of  land,  about  15  feet  apart.  That 
about  1882  plaintiff  fenced  its  right  of  way, 
and  placed  gates  for  the  use  of  the  de- 
fendants and  others  using  this  private  drive- 
way. There  is  a  portion  of  the  farm  on 
each  side  of  the  railway  In  cultivation,  and 
other  portions  used  for  pasture.  There  Is 
some  testimony  tending  to  show  that  the 
gates  have  at  various  times  been  left  open. 
In  consequence  of  which  the  plaintiff  rail- 
way company  suffered  some  annoyance  and 
Inconvenience;  that  prior  to  February,  180C, 
some  cattle  belonging  to  the  Conlous  were 
killed  at  this  private  crossing  while  being 
driven  from  the  pasture  across  the  railway 
track,  litigation  followed,  and  afterwards 
the  plaintiff  took  out  the  gates  and  nailed 
up  wires,  to  prevent  further  trouble;  that 
these  were  by  the  defendants  torn  out  as 
often  as  they  were  rebuilt.  The  defendants 
insist  that  they  have  a  right  to  use  this 
private  way  to  reach  the  public  highway, 
and  also  to  reach  the  other  portion  of  the 
farm.  The  railway  company  Insists  that 
the  private  crossing  Is  not  a  necessity,  or 
a  matter  of  right  to  be  enjoyed  by  defend- 
ants. 

The  general  findings  necessarily  Include 
all  the  special  findings  necessary  and  proper 
to  support  the  Judgment.  This  would  nec- 
essarily Include  the  findings  that  the  private 
road  had  been  used  for  such  length  of  time 
that  the  plaintiff  is  estopped  from  question- 
ing such  use,  or  that  the  same  Is  necessary 
for  the  use  of  defendants,  to  enable  them 
to  have  access  to  the  public  highway  and 
to  the  other  portions  of  the  farm.  A  raU- 
way  company  cannot  arbitrarily  and  un- 
necessarily use  Its  right  of  way  so  as  to 
practically  destroy  the  use  of  a  material, 
substantial  part  of  a  farm  through  which 
the  road  runs;  nor  Is  it  required  to  go  to 
the  expense  of  constructing  and  maintain- 
ing private  farm  crossings.  But  the  land- 
owner has  a  reasonable  right  to  maintain 
farm  crossings  at  such  places  as  the  neces- 
sities of  his  farm  demand,  so  that  they  will 
not  Interfere  with  the  paramount  use  of 
the  railroad  company.  The  necessities  of 
the  farm  owned  by  the  defendants  seem 
to  require  a  crossing  as  heretofore  main- 
tained, and  the  use  of  such  private  crossing 
does  not  appear  to  necessarily  Interfere  with 
the  paramount  use  of  the  right  of  way  of 
the  railroad  company.  The  railroad  com- 
pany must,  however,  maintain  gates,  when 
necessary.  In  its  right  of  way  fence,  for 
the  use  of  the  landowner  in  the  enjoyment 
of  his  private  roadway.  Railway  Co.  v. 
Allen,  22  ICan.  285;  Railroad  Co.  r.  Oough, 
2!)  Kan.  IM;  Railroad  Co.  v.  Kregelo,  32 
Kan.  C08,  5  Pac.  15;  Railroad  Co.  v.  Cos- 
per,  42  Kan.  561.  22  Pac.  634.  The  Judg- 
ment must  be  affirmed. 
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KA.FFEE  v.  WALTERS. 


(t  Kan.App.  Stl) 

KAFFEB  T.  WAI/TERS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1900.) 

AGENT— ACCOUNTING— EVIDBNCB—INSTRDC- 
TION. 

1.  Upon  the  trial  of  an  action  for  the  alleged 
failure  of  an  employe  to  account  for  goods  sold 
and  profits  arising  from  the  sale  of  goods,  it 
is  incompetent  for  one  to  testify  to  the  usual 
profits  arising  from  the  sale  of  similar  goods 
in  another  store  in  another  city. 

2.  Alleged  error  in  the  saving  and  refusing 
instructions  examined.  Hdd,  that  the  trial 
court  committed  no  error  in  giving  or  refusing 
instructions. 

(Syllabus  by  the  Ck>urt.) 

Error  from  district  court,  Atchison  county; 
J.  P.  Adams,  Judge. 

This  action  was  brought  In  the  district 
court  by  George  Walters  against  Charles  F. 
KafCer  for  the  recovery  of  $300,  with  interest, 
upon  a  nonnegotiable  promissory  note,  and  for 
the  recovery  of  $220,  with  laterest,  on  an  ac- 
count. The  defendant,  Kaffer,  in  his  answer, 
pleaded  a  general  denial,  admitted  the  execu- 
tion and  delivery  of  the  note,  denied  the  ac- 
count and  any  indebtedness  thereon,  but  ad- 
mitted the  receipt  of  the  property  named  In 
the  account,  and  liability  tlierefor  in  the 
sum  of  $30.80.  By  way  of  set-oS  and  coun- 
terclaim he  further  stated  that  Walters,  as 
manager,  for  hire,  from  October,  1889,  to 
Janmiry,  1806,  operated  a  store  for  defendant 
in  the  town  of  Cummlngs,  In  Atcblson  county; 
that  at  the  time  he  was  employed  as  manager 
he  represented  that  he  possessed  the  neces- 
sary ability  and  honesty  to  manage  and  con- 
duct the  store  in  an  honest,  businesslike, 
manner  to  the  profit  of  the  proprietor,  and 
agreed  to  do  so  under  the  direction  of  the 
defendant;  that  he  had  the  exclusive  manage- 
ment of  the  store,  subject  to  Instructions  as 
to  the  selling  price  of  goods.  Defendant  fur- 
ther charged  that  Walters  did,  from  time 
to  time,  wrongfully  appropriate  certain 
goods,  or  the  proceeds  thereof,  by  reason 
whereof  defendant  sustained  large  losses; 
further,  that  Walters  during  that  time  re- 
ceived goods  to  the  value  of  $14,437.10,  re- 
mitted to  defendant  $11,073.15,  accounted  for 
$1,135.50,  and  that  plaintiff  sold  goods  to  the 
value  of  $2,097.98,  for  which  he  failed  to 
account  The  defendant  further  answered 
that  on  May  1,  1894,  plaintiflT  and  defendant 
executed  a  written  contract,  setting  forth 
the  resjponslbllities,  privileges,  and  duties  of 
the  employer  and  employe  as  to  the  manage- 
ment of  the  store,  as  follows:  "That  the 
conditions  of  this  contract  obligatory  upon 
Walters  are  as  follows:  First.  To  render 
faithful,  efficient,  and  honorable  service  as 
such  manager,  and  that  in  case  of  misconduct, 
or  willful  neglect,  or  such  disability  as  may 
prevent  him  performing  his  duty  as  manager, 
the  party  of  the  first  part  (Kaffer)  may  an- 
nul this  contract.  Second.  To  serve  as  such 
manager  for  a  period  of  three  years  from  the 
above  date.  Third.  To  mulie  full  and  cor- 
rect reports  of  the  business  when  requested 


by  the  party  of  the  first  part,  and  to  buy  no 
goods  except  produce  unless  expressly  author- 
ized by  the  first  party.  Fourth.  To  sell 
goods  only  for  cash,  and  to  make  remittances 
of  such  receipts  once  a  week."  And  defend- 
ant averred  that  Walters,  without  his  knowl- 
edge or  consent,  did  sell  goods  on  credit  to 
parties  who  were  wholly  Insolvent  in  viola- 
tion of  said  contract,  to  the  damage  of  de- 
fendant in  the  sum  of  $346.13,  and  prayed 
judgment  for  the  sum  of  $2,097.98,  with  In- 
terest and  costs  of  suit  The  plaintiff,  for 
reply,  set  up  a  general  denial;  denied  that  he 
was  indebted  to  the  defendant  upon  account, 
or  In  any  other  manner;  and  averred  that 
if  he  ever  did  owe  defendant,  the  same  had 
been  fully  paid,  liquidated,  and  settled;  that 
the  goods  referred  to  in  defendant's  answer 
as  having  been  sold  on  credit  were  sold  prior 
to  the  execution  of  the  written  contract,  and 
that  plalntiir  bad  special  verbal  Instructions 
from  the  defendant  to  sell  certain  customers 
goods  on  credit  and  to  use  bis  discretion 
in  granting  credit  to  others;  that  the  de- 
fendant for  his  convenience,  modified  the 
conditions  of  the  written  contract  by  verbal 
instructions  to  the  plaintiff  from  time  to 
time  in  this  respect  A  trial  was  had  before 
the  court  and  a  jury,  which  resulted  In  a 
verdict  for  the  plalntift  for  $415.12.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled. The  defendant,  as  plaintiff  in  error, 
presents  the  record  to  this  court  for  review, 
and  alleges  error  in  the  proceedings  of  the 
trial  court.    Afllnned. 

W.  L.  Bailey,  for  plaintiff  In  error.  WoU- 
man,  Solomon  &  Cooper,  for  defendant  In  er- 
ror. 

McELUOY,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  are  not 
numerous,  and  will  be  examined  in  order. 

1.  That  the  trial  court  erred  In  excluding 
competent  testimony  offered  by  the  defend- 
ant Under  this  assignment  of  error  it  is 
contended:  (1)  That  the  court  erred  In  sus- 
taining an  objection  to  the  following  question 
asked  witness  Barkow:  "Q.  From  the  prices 
at  which  you  buy  goods,  and  from  the  prices 
at  which  you  sell  them,  I  will  ask  you  to  state 
what  would  be  a  reasonable  average  profit 
upon  sales  of  boots  and  shoes,  and  such  stock 
as  is  kept  in  a  boot  and  shoe  store,  upon  the 
cost  price.  I  mean  to  fix  the  time  on  which 
or  at  which  yon  make  this  estimate  at  the 
period  between  March  19,  1893,  and  Decem- 
ber 1,  1895.  What  was  a  reasonable  profit 
of  boots  and  shoes  sold  during  that  period? 
I  mean  the  gross  profit"  The  testimony  of 
this  witness  shows  that  he  conducts  a  shoe 
store  in  the  city  of  Atchison.  Defendant 
sought  to  show  by  this  witness  what  was  the 
reasonable  profits  on  boots  and  shoes  sold 
during  a  portion  of  the  time  that  Walters 
operated  the  store  for  him.  It  is  not  shown 
that  this  witness  knew  anything  about  the 
store  or  goods  in  question,  or  that  he  had 
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any  other  information  than  such  as  he  gain- 
ed by  operating  a  boot  and  shoe  store  In  the 
city  of  Atchison.  AVe  are  Inclined  to  thinli 
that  the  trial  court  properly  refused  to  per- 
mit the  party  to  inquire  into  the  profits  of 
witness'  boot  and  shoe  store.  The  testi- 
mony was  properly  excluded.  It  is  contend- 
ed: (2)  That  the  court  erred  in  sustaining 
objections  to  the  following  questions  pro- 
pounded to  Kaffer  while  upon  the  witness 
stand:  "Q.  1.  I  will  ask  you  to  state  if  you 
did  not  prepare,  or,  prior  to  the  commence- 
ment of  this  suit— this  trial— go  through  his 
l)ool£  account  showing  sales,  and  check  out 
item  after  Item  of  dry  goods  and  other  goods 
which  he  had  sold  according  to  instructions 
which  you  had  given  him?  Q.  2.  Was  not, 
taking  from  the  estimate  you  have  made 
from  an  examination  of  the  books  of 
Mr.  Walters  and  of  yourself,  the  great  bulk 
of  the  goods  sold  there  sold,  under  your  In- 
stnictlons,  at  an  excess  of  twenty-five  per 
cent,  profit  of  the  price  of  the  goods  sold? 
Q.  3.  I  will  ask  you  to  state  what  amount 
of  loss  was  sustained  by  the  business  from 
April  1,  1894,  to  September  :Wth,  from  Sep- 
tember 25,  1893,  to  April  1.  1891;  the  actual 
loss,— the  loss  without  figuring  the  profit. 
Q.  4.  Mr.  Kaffer,  referring  to  the  period  of 
time  from  September  25,  189:^,  to  April  1, 
1894,  you  may  state  what  was  the  amount  of 
goods  sold  during  that  period.  I  believe  you 
stated  that  the  amount  of  goods  sold  during 
that  period  was  $2,288.80,  at  a  profit  of  20 
per  cent,  upon  such  amount  of  goods.  State 
what  would  be  the  gross  profit.  Q.  5.  I  will 
ask  you  to  state  If  at  tliat  time,  or  about  that 
time,  you  consulted  any  attorney  as  to  any 
means  to  protect  yourself.  Q.  6.  You  under- 
stood that  with  a  nonncgotlable  note  you 
could  sot  up  any  defense  you  had  against  Mr. 
Walters  as  against  any  other  owner  of  the 
note?"  The  plaintiff  In  error  fails  to  point 
out  the  comiK'tency  of  the  testimony  sought 
to  be  introduced.  It  is  not  apparent  to  the 
court  what  useful  purpose  an  answer  to  the 
questions  under  consideration  would  have 
subserved.  The  fourth  question  called  for  a 
conclusion  of  the  witness,— a  mere  matter  of 
computation.  The  first,  second,  third,  fifth, 
and  sixth  questions  relate  to  matters  which 
appear  to  have  been  Immaterial.  No  possi- 
ble answer  could  have  materially  affected  the 
final  result  of  the  litigation.  We  fail  to  see 
that  an  answer  to  all  or  eitlier  of  these  ques- 
tions could  In  any  manner  enlighten  the  court 
or  Jury  upon  the  issues  of  the  case.  If  there 
was  any  error  committed  in  rejecting  this 
evidence,  it  was  without  prejudice. 

2.  That  the  court  erred  In  Instructing  the 
Jury.  Complaint  Is  here  made  that  the  trial 
court  erred  In  instructing  the  Jury  as  to  the 
burden  of  proof  upon  certain  issues  presented 
by  the  answer  of  the  defendant  and  as  to 
certain  elements  of  estoppel  applicable  to  de- 
fendant's conduct.  The  court  Instructed  the 
Jury  as  to  the  burden  of  proof  as  follows: 
"That  the  burden  of  proof  was  on  the  de- 


fendant to  show,  If  such  fact  was  true,  that 
the  plaintiff,  as  manager  of  the  store,  was. 
not  authorized  to  sell  goods  on  credit  prior 
to  the  1st  day  of  May,  1894,  and  that  aa  to 
sales,  if  made  on  credit  after  that  date,  the 
burden  of  proof  was  upon  the  plaintiff  to 
show  that  the  terms  of  the  written  contract 
were  modified  by  the  defendant  so  as  to  au- 
thorize him  to  sell  goods  on  cretlit."  As  to 
the  question  of  estoppel  the  court  instructed 
the  jury  that,  if  they  found  from  the  evidence 
that  the  defendant  frequently  visited  th& 
store,  carefully  examined  Into  Its  manage- 
ment, examined  the  books,  and  thereby  knew 
that  the  plaintiff  was  selling  goods  on  credit; 
and  If  the  Jury  further  found  that  the  plain- 
tiff made  frequent  reports  to  the  defendant 
of  all  transactions  at  the  store  which  showed 
that  goods  were  being  sold  on  creilit;  and  if 
the  plaintiff  and  defendant  at  periods  of  about 
six  months  had  an  accounting,  and  defendant 
had  full  knowledge  of  the  facts  concerning' 
the  management  of  the  store  as  conducted, 
and  with  full  knowledge  of  the  facts  ap- 
proved,— the  management  of  the  store  and 
selling  of  goods  on  cre<llt  were  ratified  and 
approved  by  the  defendant  with  a  full  knowl- 
e<lge  of  all  the  facts,  and  the  defendant  would 
be  estopped  from  claiming  in  this  action  that 
the  plaintiff  was  not  authorized  to  sell  good» 
on  credit.  The  plaintiff  conducted  the  store 
under  the  written  contract  for  the  defendant 
nearly  three  years,  rendering  an  accounting 
by  daily,  weekly,  and  other  reports,  as  re- 
(juested  by  defendant.  Settlements  were  had 
between  the  parties  at  about  every  six 
mouths.  In  wlilch  all  accounts  and  property 
of  the  store  were  examined,  checked,  and  ap- 
parently approved  by  the  defendant  No  in- 
timation was  given  or  expressed  by  the  de- 
fendant of  dissatisfaction  with  the  conduct 
of  the  store.  Apparently  he  approved  all  that 
was  done  In  and  alwut  the  management  of  the 
business.  The  plaintiff  was  paid  a  salary  of 
$30  per  month  for  attending  to  the  business. 
In  the  written  article  of  agreement  unaer 
which  plaintiff  operated  the  store  It  was  pro- 
vided "that,  in  case  of  misconduct  or  willful 
neglect,  or  such  disability  as  may  prevent 
him  (plaintiff)  from  performing  his  duty  aa 
manager,  the  party  of  the  first  part  (Kaffer) 
may  annul  this  contract."  We  think  the 
trial  court  properly  Instructed  the  Jury  In 
this  respect. 

3.  That  the  trial  court  erred  In  refusing  to 
Instruct  the  Jury  as  requested.  Complaint  is 
here  made  that  the  trial  court  refused  to 
give  instructions  16  and  17  as  requested. 
These  instructions  were  properly  refused,  if 
the  instructions  heretofore  noted  were  prop- 
erly given.  There  was  no  claim  In  the  plead- 
ings nor  in  the  evidence  that  the  plaintiff 
was  insolvent,  or  unable  to  respond  to  any 
Judgment  rendered  against  him.  A  person  of 
lawful  age  is  presumed.  In  the  absence  of 
any  showing  to  the  contrary,  to  be  solvent, 
and  able  to  respond  to  any  Judgment  render- 
ed against  him.    With  this  presumption  be- 
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fore  the  trial  court,  there  was  no  occasion 
for  the  court  Instructing  the  Jury  as  to  plaln- 
tllTa  maneuvers  to  prepare  himself  with  set- 
offs and  coiuiterclalms. 

4.  There  is  nothing  presented  on  the  mo- 
tion for  a  new  trial  except  the  errors  already 
noted.  From  what  we  have  said,  It  follows 
that  the  motion  for  a  now  trial  was  properly 
overruled.    The  Judgment  Is  alBrmed. 


(»  Kan.App.  298) 

AIKINS  V.  STADELL. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  0,  1900.) 
LANDLORD'S    LIEN. 
A  removal  of  crops  from  the  leased  prem- 
ises by  the  ten»Dt,  aud  sale  thereafter  to  a 
pm-clu!ser  with  notice  of  the  landlord's  lien,  do 
not  defeat  the  lien. 
t>;yllabus  by  the  Coun.i 

Error  from  district  court,  Jackson  county; 
Louis  A.  Myers,  Judge. 

Action  by  John  H.  Aiklus  against  S.  L. 
Stadell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Uayden  &  Hayden,  for  plaintiff  In  error. 
James  H.  Lowell,  for  defendant  in  error. 

MAIIAN,  P.  J.  The  plaintiff  in  error  sued 
the  defendant  in  error  to  recover  the  value 
of  corn  purchased  by  the  defendant  from  the 
plaintiff's  tenant,  ui>on  which  the  plaintiff 
claims  a  landlord's  lien  for  rent.  At  the 
conclusion  of  the  plaintiff's  evidence  the  de- 
fendant Interposed  a  demurrer,  which  was 
sustained  by  the  court,  aud  thereupon  Judg- 
ment was  entered  for  the  defendant.  The 
petition  alleges  the  making  of  the  lease,  the 
growing  of  the  crop  of  corn,  the  failure  of 
the  plaintiff  to  pay  the  rent  stipulated  for, 
and  the  sale  of  the  crop  of  corn  to  the  de- 
fendant, with  notice  of  the  plaintiff's  lien. 
The  answer  Is  a  general  denial. 

The  question  presented  is,  was  there  any 
evidence  to  go  to  the  Jury?  The  defendant, 
who  was  called  as  a  witness  on  the  part  of 
the  plaintiff,  testified,  in  effect,  that  before 
he  paid  for  the  corn  he  was  advised  of  the 
Hen  of  the  landlord,  and  that  he  reserved 
$100  from  the  proceeds  of  the  sale  of  the 
corn,  with  which  to  defend  any  litigation 
which  he  might  incur.  It  is  said  in  the  brief 
of  counsel  for  plaintiff  that  the  contention 
upon  the  argument  of  the  demurrer  In  the 
trial  court  was  that  the  lien  was  lost  after 
the  corn  was  removed  from  the  farm,  and 
that  the  trial  court  sustained  the  demurrer 
upon  this  theory  of  the  law.  The  brief  of 
counsel  for  defendant,  while  not  admitting 
this  to  be  true,  in  a  measure  sustains  his 
contention.  It  Is  said  therein:  "This  par- 
ticular corn  was  hauled  from  the  farm  of 
plaintiff,  some  seven  miles  distant  None  of 
It  was  bought  or  negotiated  for  elsewhere 
than  on  Stadell's  premises."  The  decision 
«f  the  supreme  court  in  Scully  v.  Porter,  57 
Kan.  322,  46  Pac.  313,  seems  to  be  the  basis 


upon  which  this  contention  Is  rested.  Jus- 
tice Johnston,  speaking  for  the  court,  says: 
"Had  the  property  been  removed  by  tlie  ten- 
ant and  sold  on  the  market,  other  and  dif- 
ferent questions  would  arise  with  respect  to 
notice  than  we  have  here.  So  long  as  the 
property  remains  upon  the  leased  premises. 
It  confers  notice  to  all  who  deal  with  the 
tenant,  and  there  is  little  risk  of  the  loss 
of  the  lien."  The  third  clause  of  the  syl- 
labus, to  the  same  effect,  holds  that  a  pur- 
chase of  the  crop  upon  the  premises  is  suffi- 
cient notice  of  the  Hen.  Section  28  of  the 
statute  In  relation  to  landlords  and  tenants 
says,  "The  person  entitled  to  the  rent  may 
recover  from  the  purchaser  of  the  crop,  or 
any  part  thereof,  with  notice  of  the  lien,  the 
value  of  the  crop  purchased  to  the  extent  of 
the  rent  due  and  damages."  This  contem- 
plates a  recovery  after  the  crop  has  been 
removed  and  converted,  whether  bought  up- 
on the  premises  or  elsewhere.  But  in  such 
cases  notice  of  the  lien  must  be  averred  and 
proven.  There  was  sufficient  proof  of  every 
allegation  to  go  to  the  Jury,  and  sustain  a 
verdict  for  the  plaintiff,— not  to  the  full 
amount  claimed,  but  in  tlie  sum  of,  at  least, 
lf2S~.  It  is  contended  by  the  defendant  In 
his  brief  that  the  Hen  was  waived,  reUn- 
quislied,  and  devested.  While  on  cross-ex- 
amination there  was  some  evidence  elicited, 
which,  under  proper  Instructions,  might 
have  been  submitted  to  the  jury  for  their 
determination  as  to  whether  the  lien  had 
been  waived,  yet,  it  did  not  establish  such 
a  conclusive  waiver  as  Justified  the  court  In 
so  saying  upon  the  demurrer.  The  court 
erred  in  sustaining  the  demurrer  to  the 
plaintiff's  evidence,  and  in  denying  the  plain- 
tiff's motion  for  a  new  trial.  Ju<lgment  re- 
versed, with  directions  to  award  a  new  trial. 


(»  Kan.App.  31S) 
HUNT  V.  .lETMORB  et  tt. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    June  6,  1900.) 

PLEADING— DEMURRER— LIMITATIONS. 

1.  A  denmrrer  to  a  petition  is  properly  sus- 
tained where  the  petition  Fhowg  upon  its  face 
that  all  of  the  alleged  ifiiuses  of  action  were 
barred  by  the  statute  of  limitations  at  the  time 
the  action  was  instituted. 

2.  A  cause  of  action  for  an  injury  to  the 
rights  of  another,  not  arising  upon  contract,  is 
barred  in  two  years.  Subdivision  3,  S  12,  c. 
9.},  Gon.  St.  1897. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Ilazen,  Judge. 

Action  by  J.  H.  Hunt  against  A.  B.  Jet- 
more  and  others.  Judgment  for  defeudauLs, 
and  plaintiff  brings  error.    Affirmed. 

Wm.  R.  Hazen,  for  plaintiff  in  error.  Jet- 
more  &  Jetmore,  for  defendants  in  error. 

McKLROY,  J.  This  action  was  brought 
by  J.  H.  Himt  for  the  recovery  of  the  amount 
alleged  to  have  been  paid  as  illegal  and  un- 


Digitized  by  V^OOQ IC 


326 


61  PACIFIC  BEPORTBB. 


pTnii, 


lawful  fees,  which  were  wrongfully,  Illegally, 
and  unlawfully  charged  and  collected  by  6ar- 
denhire  as  clerk  of  the  district  court  of  Shaw- 
nee county.  The  action  was  instituted  on  the 
28th  day  of  April,  1888,  against  Gardenhire, 
as  principal,  and  Jetmore  et  al.,  as  sureties, 
on  his  official  bond.  Gardenhire  was  not 
served  with  summons,  nor  did  he  enter  his  ap- 
pearance in  the  action.  The  other  defendants 
filed  their  demurrer  to  plaintiff's  petition, 
which  was  sustained.  The  plaintifF  elected  to 
stand  upon  his  petition.  Judgment  was  ren- 
dered against  him  for  costs,  and  he  presents 
the  record  to  this  court  for  review. 

The  plaintiff  in  error  (plaintiff  below)  con- 
tends that  the  trial  court  erred  In  sustaining 
the  demurrer,  and  in  rendering  judgment 
against  him  for  costs.  The  defendants  in  er- 
ror contend  that  the  demurrer  was  properly 
sustained,  that  the  several  causes  of  action 
were  barred  by  the  statute  of  limitations, 
that  plaintiffs  only  remedy  was  by  motion  to 
retax  costs,  and  that  the  petition  shows  a 
voluntary  payment  with  full  knowledge  of 
all  of  the  facts,  and  hence  there  can  be  no  re- 
covery. 

The  plaintiff,  for  hie  first  cause  of  action, 
alleges,  in  substance:  That  from  the  1st  day 
of  .Tanuary,  181)3,  to  the  1st  day  of  January, 
1805,  Gardenhire  was  the  duly  elected,  qual- 
ified, and  acting  clerk  of  the  district  court  of 
Shawnee  county.  That,  as  clerk,  he  filed  his 
bond,  which  was  approved,  conditioned  that 
he  would  faithfully  pay  over  to  the  proper 
person  or  persons  all  moneys  which  should  be 
by  him  received  in  his  official  capacity,  as 
clerk,  and  faithfully  discharge  the  duties  of 
said  office.  The  defendants  Jetmore,  Mar- 
burg, Turner,  Wlllard,  and  Burgess  were  his 
sureties.  A  copy  of  the  bond,  with  the  In- 
dorsements thereon,  is  set  out  in  the  petition. 
That  Gardenhire,  as  clerk,  unlawfully,  will- 
fully, and  knowingly  taxed,  charged,  collected, 
and  received  of  plaintiff  certain  excesi»lve,  il- 
legal costs,  claimed  and  represented  by  him  to 
be  lawful  costs  on  account  of  services  per- 
formed. That  plaintiff  was  required  to  and 
did  pay  the  excessive  illegal  costs,  not  know- 
ing or  understanding  at  the  time  that  the 
costs,  or  any  part  thereof,  were  illegnl  or  ex- 
cessive. That  plaintiff,  relying  upon  the  hon- 
esty and  Integrity  of  the  clerk  in  performing 
his  official  duty  faithfully,  his  special  knowl- 
edge of  what  constituted  legal  costs,  and  his 
special  knowledge  of  the  services  performed, 
paid  the  amount  demanded,  without  notice  or 
knowledge  that  any  part  of  the  auiouut  was 
illegal  or  excessive.  That  Gardenhire  ■will- 
fully, unlawfully,  and  purposely  taxed,  char- 
ged, received,  and  extorted  from  plaintiff  the 
Illegal  and  excessive  costs  a&  afores,Tid.    That 

on  or  alwut  the day  of  May,  ISOo,  Gnr- 

"lenhire  left  the  state  of  Kansas,  and  has 
over  since  been  ab^'ent  from  said  state,  and  a 
nonrcsiclent.  That  plaintiff  has  no  means  of 
knowing  what  said  charges  were  for,  except 
as  tlie  same  appear  upon  the  appearauce 
docket    The  plaintiff  set  out  the  items  claim- 


ed as  excessive,  Illegal  fees,  and  marked  the 
same  "Exhibit  A."  That  Gardenhire  has 
been  guilty  of  a  breach  of  his  bond,  and  that 
by  reason  thereof  defendants  Jetmore,  Turn- 
er, Wlllard,  Marburg,  and  Burgess  have  lie- 
come  liable  for  the  amount  of  the  excessive, 
illegal  costs  so  charged  and  collected  as  afore- 
said, to  the  loss.  Injury,  and  damage  of  plain- 
tiff. That  the  plaintiff,  within  one  year  be- 
fore the  commencement  of  this  action,  de- 
manded the  payment  of  the  amount  herein 
claimed,  which  defendants  have  failed,  neg- 
lected, and  refused  to  pay.  That  he  has 
been  unable  to  make  a  demand  on  the  defend- 
ant Gardenhire,  for  the  reason  that  he  is  a 
nonresident,— a  resident  of  the  state  of  New- 
York,— since  the  payment  of  the  costs  as 
aforesaid.  That  plaintiff  did  not  discover  that 
the  costs  so  collected  were  illegal  and  ex- 
cessive until  within  one  year  prior  to  the  com- 
mencement of  this  action.  The  plaintiff  says 
that  by  reason  thereof  he  has  lost,  and  has 
been  injured  and  damaged  In,  the  sum  of 
$40,  which  is  now  due  from  defendants;  that 
he  paid  the  excessive.  Illegal  costs  on  the  21st 
day  of  August,  1893,  In  an  action  wherein  Hunt 
&  Evans  were  plaintiffs  and  C.  H.  Titus  et  al. 
were  defendants;  that  said  costs  were  wrong- 
fully, willfully,  and  kno%vlnsly  withheld  by 
Gardenhire  out  of  money  in  his  hands  as  such 
clerk,  to  which  plaintiff  was  at  the  time  enti- 
tled; that  the  partnership  of  Hunt  &  Ehrans 
has  been  dl«?solved;  that  plaintiff  has  suc- 
ceeded to  all  the  rights  of  the  firm,  and  to  the 
cause  of  action  herein  set  out.  There  are 
56  separate  causes  of  action  set  out  In  the 
petition.  The  allegations  of  the  first  are  ap- 
plicable to  46  of  the  causes  of  action:  the  only 
difference  being  In  the  date  on  which  plaintiff 
paid  the  alleged  illegal  costs.  The  dates 
vary  from  January,  18!)8,  to  December,  18<M. 
All  of  the  payments  made  by  plaintiff  are  al- 
leged to  have  been  made  on  or  prior  to  De- 
cember 3, 18SH.  The  payments  were  therefore 
made  more  than  three  years  before  the  action 
was  brought.  The  plaintiff,  in  substance,  for 
his  further  cause  ot  action,  makes  all  the  al- 
legations of  his  fii-st,  together  with  Exhibit 
A,  a  part,  and  saye.  further,  that  on  or  about 
the  15th  day  of  Octol)cr,  181)0,  the  costs  were 
paid  by  him,  and  wrongfully,  willfully,  and 
knowingly  withheld  by  (rardenhlre  out  of 
money  in  his  hands  as  clerk,  to  which  plain- 
tiff was  at  the  time  entitled  in  an  action 
wherein  Hunt  &  Evans  were  plaintiffs  and 
Jamei!  T.  Best  et  al.  were  defendants;  that, 
In  addition  to  the  Items  of  excessive  costs  set 
out  In  the  first  c:iu.se  of  action,  Gardenhlft, 
In  the  last-named  action,  received  and  col- 
lected from  plaintiff  $.'?..')()  excessive  and  Il- 
legal costs,  and  by  reason  thereof  the  defend- 
ants arc  indebted  to  plaintiff  in  the  sum  of 
!!!4;!..")0;  that  prior  to  the  time  the  costs  were 
paid  the  defendant's  term  of  office  expired, 
Imt  before  the  expiration  of  the  term  of  office 
he  taxed,  phjir^t'd,  and  set  out  upon  the  ap- 
ixarance  docket  tlie  costs  by  him  taxed  and 
charged,  and  he  directed  Cockrell,  as  his  suc- 
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cessor  in  office,  to  collect  the  costs  so  taxed 
and  charged,  and  the  same  were  collected  as 
aforesaid.  The  allegations  of  this  cause  of 
action  are  applicable  to  the  other  10.  It  is 
alleged  that  Gardenhire,  prior  to  the  expira- 
tion of  his  term  of  office,  unlawfully,  willfully, 
and  knowingly  taxed  and  charged  upon  the 
books  of  his  office  excessive.  Illegal,  and  un- 
lawful fees,  and  that  he  directed  his  successor 
In  office  to  collect  the  same.  His  term  of 
office  expired  on  January  1,  1895.  Hence 
these  wrongs  were  all  done  and  perpetrated 
more  than  three  years  before  the  acti(Hi  was 
instituted.  We  take  It  that  this  is  an  action 
In  tort;  that  the  cause  of  action  accrued  at 
the  time  the  unlawful  ticts  were  done  which 
resulted  In  the  injury  and  damage  to  the 
plaintlir.  Under  the  first  series  of  causes  of 
action  set  out,  the  unlawful  acts  resulting  in 
the  Injury  to  plaintiff's  right  accrued  by  rea- 
son of  Gardenhire  unlawfully,  willfully,  and 
knowingly  taxing,  charging,  collecting,  and 
receiving  certain  excessive,  illegal  costs.  All 
of  these  acts  were  done  and  performed  more 
than  three  years  prior  to  the  institution  of  the 
action.  The  unlawful  act  of  Gardenhire  In 
the  last  series  of  causes  of  action,  which  re- 
sulted in  injury  to  plaintiff,  was  that  prior  to 
the  expiration  of  his  term  of  office  he  taxed, 
charged,  and  set  out  upon  the  books  of  his 
office  illegal  and  unlawful  costs,  which  were 
afterwards  paid  to  his  successor  In  office.  All 
of  the  unlawful  acts  charged  against  him, 
which  resulted  In  injury  to  plaintiff,  were 
done  and  performed  more  than  three  years 
prior  to  the  commencement  of  the  action.  A 
cause  of  action  for  the  Injury  to  the  rights 
of  another,  not  arising  upon  contract.  Is 
barred  in  two  years.  Subdivision  3,  S  12,  c 
05,  Gen.  St.  1897.  It  appears  from  plaintiff's 
petition  that  all  of  the  alleged  causes  of  ac- 
tion were  barred  at  the  time  the  action  waa 
Instituted.  With  our  view  of  the  statute  of 
limitations  applicable  to  the  several  causes 
of  action  set  out,  it  is  unnecessary  to  examine 
further  the  other  contentions.  The  demurrer 
was  properly  sustained.  The  Judgment  is  af- 
firmed.   All  the  Judges  concurring. 


(9  Kan..\pp.  301) 

WAT.I.EII  v.   T.K.WENWORTII   LIGHT  & 
IlEATIXG  00. 

(Court  of  Appetils  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1000.) 

ELECTRIC  LIGHT  COMPANY— IMPLIED  CON- 
TRACTS. 

Whore  ono  electric  light  company  pur- 
chases the  plant  of  another  company  and  con- 
tinues its  Ituxiucss,  it  iniiiliedly  contracts  with 
it.1  <Mistomcr»  and  the  public  that  it  will  use 
Much  nppliiinces  and  care  as  are  known  to  the 
ImKiiietis  tu  protect  thorn  from  harm,  and  it  is 
liable  to  any  one  who  suffers  dumaf;e  for  its 
failure  ho  to  do;  and.  under  the  ploadiues  in 
this  case,  this  question  was  sufflciently  raised. 

iSyliabus  by  the  Court.) 

EiTor    from    district    court,    Leavenworth 
county. 


Action  by  Sophia  Waller  against  the  Leav- 
enworth Light  &  Heating  Comiiany.    Judg-. 
ment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

John  T.  O'Keefe,  for  plaintiff  In  error. 
John  H.  Atwood  and  William  W.  Hooper, 
for  defendant  In  error. 

WELLS,  J.  The  plaintiff  in  error,  as 
plaintiff  in  the  district  court,  brought  her  ac- 
tion against  the  Leavenworth  Light  &  Heat- 
ing Company  to  recover  the  sum  of  |1,000 
damages,  alleged  to  have  been  sustained  by 
her  by  reason  of  a  fire  caused  by  the  negli- 
gence of  the  company.  The  defendant  de- 
nied generally,  and  pleaded  contributory  neg- 
ligence, to  which  a  general  denial  was  filed 
In  reply.  The  cause  was  tried  to  a  court  and 
a  Jury,  and  upon  the  conclusion  of  the  evi- 
dence each  party  asked  that  a  verdict  be  di- 
rected In  Its  favor.  Thereupon  the  court  re- 
fused the  request  of  the  plaintiff,  and  direct- 
ed the  jury  to  return  a  verdict  for  the  de- 
fendant, which  was  done,  and  Judgment  ren- 
dered accordingly.  To  reverse  this,  the  cause 
Is  brought  to  this  court. 

In  considering  this  case,  we  shall  assume 
that  each  party  having  requested  the  court 
to  Instruct  the  jury  to  direct  a  verdict  In  Its 
favor,  and  neither  party  demanding  that  the 
facts  be  submitted  to  the  Jury,  the  verdict  as 
directed  has  the  same  force  and  effect  as  if 
it  had  been  found  by  the  Jury  In  the  usual 
way,  although  upon  this  proposition  the  writ- 
er of  this  opinion  has  some  doubts;  and  the 
only  question  Is,  does  the  evidence  sustain 
the  verdict?  It  seems  to  us  reasonably  well 
established  by  the  evidence  that  the  dam- 
age was  caused  by  the  negligence  of  the  com- 
pany, and  there  was  no  serious  conflict  of 
the  evidence  upon  this  question.  We  do  not 
think  It  material  whether  Walker  was  su- 
perintendent or  electrician.  He  was  the  per- 
son who  was  representing  both  companies 
at  the  respective  times  they  had  charge  of 
the  plant.  Neither  Is  it  important  to  decide 
whether  this  action  should  be  properly  defined 
as  an  action  ex  contractu  or  an  action  ex 
delicto.  When  a  company  or  a  person  en- 
gages In  a  dangerous  business.  It  impliedly 
contracts  with  its  customers  and  the  public 
that  it  will  use  such  appliances  and  care  as 
are  known  to  the  business  to  protect  tlie  per- 
sons and  property  of  Its  customers  and  the 
public  from  harm;  and,  no  matter  how  many 
hands  the  business  may  pass  through,  each 
'  one  succeeds  to  the  same  duty  and  obliga- 
tions. As  Indicated  by  the  brief  of  the  de- 
fendant In  error,  the  district  court  seems  to 
have  been  of  the  opinion  that  the  action  was 
based  upon  the  contract  made  at  the  time 
the  lights  were  first  furnished  the  plaintiff, 
which  was  a  different  entity  from  the  one 
sued,  and  upon  this  basis  this  action  could 
not  lie  sustained.  But  we  do  not  so  under- 
stand the  pleadings,  but  think  that  under 
our  Code  they  are  sufficient  to  raise  the  ques- 
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tlon  of  the  negligence  of  the  defendant  The 
court  should  have  directed  a  verdict  for  the 
plalntilT,  and  rendered  Its  judgment  accord- 
ingly. The  Judgment  of  the  district  court 
is  reversed,  and  said  court  directed  to  award 
a  new  trial. 


TEBSENDORP  r.  LASATEB  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.  June  6,  1900.) 
FRAUI>-VBRDICT  OK  PLBADINOS— ERROR. 
Plaintiff  filed  a  petition  alleging  title  to 
land  through  a  railway  company,  aud  that  de- 
fendants tool:  forcible  possession  under  a  pre- 
tended homestead  entry,  and  by  false  represen- 
tations secured  a  settlement  whereby  he  gave 
them  $400  in  cash  and  his  note  for  $U0O  to  ob- 
tain a  relinquishment  of  their  title,  and  aslied 
jud^ent  for  $400.  Defendants  filed  a  general 
denial,  and  set  up  title  to  the  land  under  their 
homestead  entry.  Plaintiff  replied,  attacking 
the  bona  fides  of  the  homestead  entry.  Held, 
that  a  verdict  for  defendants  on  the  pleadings 
was  erroneous,  since  the  plaintiff  had  a  right 
to  present  to  the  jury  the  question  of  the  good 
faith  of  the  homestead  entry. 

Error  from  district  court,  Pottawatomie 
county;  William  Thomson,  Judge. 

Action  by  Michael  Tessendorf  against  J.  B. 
Lasater  and  another.  From  a  Judgment  on 
the  pleadings  In  favor  of  defendants,  plaiutiti 
appeals.    Reversed. 

Codding  &  Chains,  for  plalntlflt  In  error. 
James  J.  Hitt,  for  defendants  In  error. 

PER  CURIAM.  The  plaintiff  In  error, 
who  was  the  plaintiff  In  the  district  court, 
began  his  suit  therein  by  filing  a  petition  al- 
leging. In  substance,  that  on  October  21,  189U, 
and  for  a  long  time  prior  thereto,  he  was  the 
owner  of  certain  described  lands,  and  in  the 
l<eaceable  possession  thereof,  said  Inuds  hav- 
ing been  purchased  by  him  of  the  Union  Pa- 
cific Railway  Company,  who  derived  Its  title, 
through  its  predecessor,  from  the  United 
States  through  act  of  congress;  that  In  the 
night  of  October  20  or  21,  1800,  the  defend- 
ants took  forcible  possession  thereof,  repre- 
senting to  plaintiff  that  they  had  filed  on  the 
same  under  the  homestead  laws  of  the  United 
States,  that  it  was  government  land,  and  that 
plaintiff  had  no  title  thereto,  but  that  defend- 
ants' title  was  paramount;  that  said  repre- 
sentations were  false,  and  were  made  for  the 
purpose  of  cheating  and  defrauding  said 
plaintiff,  who  was  an  olii  man,  a  German,  ond 
not  well  acquainted  with  the  English  lan- 
guage; and  that  by  reason  of  such  representa- 
tions they  induced  the  plaintiff  to  pay  them 
$400,  and  execute  a  promissory  note  for  $U00 
and  aslcing  Judgment  for  the  $400  thus  paid. 
For  answer,  the  defendants  filed  a  general 
denial,  and,  further,  setting  up  the  filing  of 
homestead  entries  on  said  land,  and  talking 
peaceable  possession  thereof,  and  that  In  com 
pliance  of  an  agreement  with  plaintiff,  and  In 
consideration  of  said  payment  of  $400,  the; 
relinquished  their  right  to  said  land,  and  that 
the  co-partner  and  agent  of  the  plaintiff,  after 


a  full  investigation  of  the  facts,  made  a  filing 
thereon.  In  reply  the  plaintiff  filed  a  general 
denial;  admitted  that  the  defendants  made 
a  pretended  homestead  filing  upon  the  land, 
but  avers  ttiat  said  entry  and  filing  were  with- 
out authority  of  law;  that  said  land  was  not 
subject  to  homestead  oitry,  but  was  the  pro];>- 
erty  of  the  plaintiff,  and  that  defendants 
made  such  pretended  homestead  filing  upoa 
said  land  for  the  purpose  of  speculation  only, 
and  not  in  good  faith,  with  the  Intention  of 
complying  with  the  homestead  laws  of  the 
United  States,  and  by  reason  thereof  the 
same  was  void.  A  Judgment  was  rendered 
by  the  court  upon  the  pleadings  in  favor  of 
the  defendants,  and  to  reverse  this  case  Is 
brought  here. 

The  law  seems  to  he  that  where  there  Is  a 
bona  fide  controversy  between  parties,  and  a 
settlement  thereof  made  without  fraud,  said 
settlement  Is  binding  upon  the  parties,  regard- 
less of  the  merits  of  the  original  controversy. 
It  seems  to  us  that  In  this  case  the  bona  fides 
of  the  asserted  right  of  homestead  was  quee- 
tioned  by  the  pleadings,  and  the  plaintiff  had 
a  right  to  go  to  the  Jury  upon  that  question. 
The  Judgment  of  the  district  court  la  reversed, 
and  a  new  trial  directed. 


(9  Kan.App.  aOt) 
PARK  et  al.  v.  nETHERINOTO>T. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1000.) 

TAX  CERTIFICATE-ASSIGNMENT— FLOATING 
LIEN. 

1.  Chapter  114  of  the  Session  Laws  of  1881, 
IvHown  as  the  "Ff  tntiiig  I-ien  I,aw,"  does  not 
npply  to  a  tax  wrtiBeate  assigned  by  a  county 
to  an  individual,  where  the  assignment  is  made 
loss  than  one  year  prior  to  the  expiration  of 
three  ypnrs  from  the  date  of  sale. 

2.  There  is  no  authority  under  our  statate 
for  a  strict  foreclosure  of  a  lieu  for  taxes  or 
bbttermeuts. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
W.  T.  Bland,  .Judge. 

Action  by  Richard  A.  Park  and  Horace  M. 
Jackson  against  C.  S.  Hetherlngton.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Modified. 

Jackson  &  Jackson,  for  plaintiffs  in  error. 
{'  Waggeucr,  Hortou  &  Orr,  for  defendant  in 
?rror. 


Mcelroy,  J.  This  action  was  brought  by 
Park  and  Jackson  to  recover  from  Hether- 
lngton tne  possession  of  lot  i  m  block  86  in 
that  part  of  the  city  and  county  of  Atchison 
known  and  designated  as  "L.  O.  Challtss' 
Addition  to  the  City  of  Atchison."  The  de- 
fendant, Hetberington,  was  In  possession, 
and  claimed  title  to  the  property  by  reason  of 
a  tax  deed.  The  cause  was  tried  to  the 
court,  a  Jury  being  waived.  The  court  held 
that  the  plaintiffs  were  the  owners  of  the 
real  estate  In  controversy,  and  bad  a  good 
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and  sufficient  title  to  the  same,  and  that  the 
tax  deed  did  not  confer  a  grood  title  upon  the 
defendant.  The  court  adjudged  the  plaintiffs 
to  be  the  owners  of  the  real  property  in  con- 
troversy, but  that  the  defendant  was  enti- 
tled to  a  lien  upon  the  same  for  the  taxes, 
amonnting  to  1674.42,  and  for  Improvements 
In  the  sum  of  f 28.40.  The  court  further  ad- 
judged that  the  plaintiffs  were  entitled  to 
recover  possession  of  the  lot  described  in  the 
petition;  that  said  sum  of  $707.82,  with 
interest  thereon  from  date  at  6  per  cent  per 
annum,  be  a  first  and  prior  lien  upon  the 
property,  and,  before  plaintiffs  should  be  let 
into  possession  thereof,  they  should  pay  to 
defendant  the  said  sum  of  9707.S2,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  hereof;  that  imless 
said  payment  thereof  was  made  on  or  before 
the  8th  day  of  February,  1899,  the  plaintiffs 
should  be  forever  barred,  enjoined,  and  re- 
strained from  setting  up  or  claiming  any 
right,  title,  interest,  lien,  or  estate  in,  to,  or 
upon  said  described  property,  or  any  part 
thereof,  and  if  said  plaintiffs  should,  on  or 
before  said  last  above  named  date,  pay  to 
said  defendant  the  sum  so  as  aforesaid  found 
due,  then  the  said  defendant  should  surrender 
possession  of  said  property  to  the  said  plain- 
tiffs, and  said  defendant  should  thereafter 
be  forever  barred,  enjoined,  and  restrained 
from  setting  up  any  right,  title,  interest,  lien, 
or  estate  in  or  to  said  described  property  ad- 
verse to  the  said  plaintiffs  herein.  The  plain- 
tiffs presented  their  motion  for  a  new  trial, 
which  was  overruled,  to  all  of  which  they 
excepted.  They  prepared  their  case-made, 
present  the  record  to  this  court  for  review, 
and  allege  error  in  the  proceedings  of  the 
trial  court  The  assignments  of  error  pre- 
8«it  but  two  questions,  which  we  will  con- 
sider in  order: 

1.  Does  the  floating  lien  law  apply  to  tax 
certificates  assigned  by  counties,  where  such 
assignment  is  made  less  than  one  year  prior 
to  the  expiration  of  three  years  from  sale? 
An  answer  to  the  first  question  presented  in- 
volves an  examination  of  chapter  114,  Sess. 
Laws  1881,  or,  more  particularly,  sections  1 
and  2  of  this  act: 

"Section  1.  No  tax  certificate  Issued  for 
the  sale  of  real  estate  for  delinquent  taxes  to 
an  individual  for  which  no  tax  deed  shall 
have  been  taken  out  shall  be  a  lien  on  such 
real  estate  after  the  expiration  of  fonr  years 
from  the  date  of  snch  sale. 

"Sec.  2.  When  any  real  estate  is  or  has 
been  bid  off  for  delinquent  taxes  to  cities  or 
counties  and  the  tax  certificate  assigned,  the 
lien  thereof  shall  not  be  valid  without  a  tax 
deed  taken  thereon  after  the  expiration  of 
four  }-ear8  from  the  date  of  such  sale  to  the 
city  or  county  where  such  assignment  is 
made,  more  than  one  year  prior  to  the  ex- 
piration of  three  years  from  the  sale;  and 
when  such  assignment  is  made  three  or 
more  years  from  the  expiration  of  said  sale, 
the  said  lien  shall  expire  in  one  year  after 


the  date  of  such  assignment,  unless  a  tax 
deed  be  taken  on  such  tax  certificate  within 
such  time." 

It  is  contended  upon  the  part  of  the  plain- 
tiffs In  error  that  under  section  2  (being  sec- 
tion 218,  c.  158,  Gen.  St  1807)  the  defendant 
at  the  time  of  the  rendition  of  the  judgment 
had  no  lien  for  taxes,  and  therefore  the 
judgment  should  be  reversed.  The  sale  of 
the  property  in  dispute  was  made  to  the 
county  of  Atchison  September  2,  1800;  the 
assignment  of  the  certificate  was  made  by 
the  county  August  3,  1803;  and  the  tax  deed 
wag  executed  October  25,  1894.  Does  this 
bring  the  case  within  the  terms  of  the  sec- 
tion under  consideration?  The  plaintiffs  in 
error  practically  admit  that  it  does  not  come 
within  the  express  provisions  of  the  section, 
but  contend  that  the  statute  should  be  con- 
strued according  to  its  spirit;  that,  so  con- 
strued, it  would  avoid  floating  Hens,  while, 
if  construed  literally,  it  would  have  the  ef- 
fect. In  cases  like  this,  when  assigned  by  the 
county  during  the  third  year  after  the  sale, 
of  not  only  preserving  what  it  purports  to 
make  void,  but  would  preserve  the  floating 
lien.  This  case  does  not  come  within  the 
provisions  of  section  2  of  the  act  under  con- 
sideration. There  is  no  provision  in  the 
section  or  act  invalidating  the  Hen  for  taxes 
under  a  tax  deed  where  the  assignment  of 
the  tax  certificate  is  made  by  the  county  dur- 
ing the  third  year  after  the  date  of  sale. 
The  validity  of  this  lien  for  the  amount  due 
the  bolder  of  a  tax  deed  has  been  recognized 
by  the  supreme  court  In  Geer  v.  Thrasher,  37 
Kan.  G57,  16  Pac.  04.  Plaintiffs  In  error  con- 
tend, however,  that  the  Geer  Case  hss  been 
overruled  by  the  decision  in  Tweedell  v. 
Warner,  43  Kan.  597,  23  Pac.  603.  We  think 
counsel  are  mistaken  in  this  contention.  We 
find  nothing  in  the  latter  case  which  is  in- 
consistent with  the  former.  If  the  language 
of  the  act  was  obscure,  indefinite,  or  uncer- 
tain, there  might  be  occasion  for  construction. 
Legislatures  are  presumed  to  express  what 
the  clear  Import  of  the  language  implies. 
Prior  to  1881  there  was  no  time  limitation 
against  the  Hen  of  tax-sale  certificates.  They 
might  be  held  indefinitely  without  taking 
out  a  tax  deed,  and  such  delay  did  not  affect 
the  validity  of  the  certificate  holder's  lien 
for  taxes,  nor  did  the  lapse  of  time  affect 
the  validity  of  the  deed  Issued  thereon.  Es- 
tes  V.  Stebbins,  25  Kan.  315.  It  Is  apparent 
from  the  entire  act  that  It  was  as  much  to 
fix  a  period  of  time  within  which  one  could 
procure  a  valid  deed,  as  to  fix  the  time  with- 
in which  the  tax-sale  certificate  would  con- 
stitute a  lien  upon  the  real  estate,  that  the 
act  under  consideration  was  passed.  Section 
4  of  the  act  reads:  "Nothing  herein  shall  be 
construed  to  impair  the  lien  for  taxes  on  real 
estate  deeded  for  delinquent  taxes.  In  case 
the  deed  from  any  cause  fall  to  pass  a  title 
to  such  property;  nor  to  Impair  the  lien  on 
any  real  property  bid  off  to  any  city  or 
county  and  imasslgned."    There  is  no  pro- 


Digitized  by 


Google 


.«1  PACIP'IO  RBPOEXBB, 


(Kan. 


vision  of  the  act  by  which  the  defendant  Is 
deprived  of  a  lien  for  taxes  or  betterments. 

2.  Is  a  strict  foreclosure  of  a  lien  for  bet- 
terments or  for  taxes  paid  In  the  purchase  of 
a  tax-sale  certificate,  or  for  both  such  liens, 
authorized  by  the  statute?  It  will  be  ob- 
served that  the  court,  after  rendering  Judg- 
ment that  plalntliTs  were  the  owners  of  the 
real  property  in  controversy,  and  that  de- 
fendant had  a  Hen  for  taxes  paid  and  for  bet- 
terments, further  adjudged  that  the  plaintiffs 
were  entitled  to  recover  possession  of  the 
lot  descrl)>ed  lu  the  petition;  that  said  sum 
of  $707.82,  with  Interest  thereon  from  date 
at  C  per  cent,  per  annum,  be  a  first  and  prior 
lien  upon  the  property,  and  before  plain- 
tiffs should  be  let  into  possession  thereof, 
they  should  pay  to  defendant  the  said  sum  of 
$707.82,  with  Interest  thereon  at  the  rate  of 
0  per  cent,  per  annum  from  date  hereof; 
that  unless  said  payment  thereof  Is  made  on 
or  before  the  8th  day  of  Febnoary,  1809, 
the  plaintiffs  should  be  forever  barred,  en- 
joined, and  restrained  from  setting  up  or 
claiming  any  right,  title,  interest,  lien,  or  es- 
tate, in,  to,  or  upon  said  described  property, 
or  any  -part  thereof,  and  if  said  plaintiff 
should,  on  or  before  said  last  above  named 
date,  pay  to  the  said  defendant  the  sum  so  as 
aforesaid  found  due,  then  the  said  defend- 
ant should  surrender  pos.sesslon  of  said  prop- 
erty to  the  said  plaintiffs,  and  said  defend- 
ant should  thereafter  be  forever  barred,  en- 
joined, and  restrained  from  setting  up  any 
right,  title.  Interest,  lien,  or  estate  in  or  to 
said  described  property  adverse  to  the  said 
plaintiffs  lierein.  Tlie  court  erred  In  its  judg- 
ment barring  the  plaintiffs  in  error  from 
setting  up  any  claim,  right,  title,  interest, 
lien,  or  estate  in  the  property  In  dispute  if 
the  lien  of  the  defendant  was  not  paid  on  or 
before  the  date  fixed.  This  part  of  the  judg- 
ment is,  in  effect,  a  strict  foreclosure,  and  is 
erroneous.  The  plaintiffs  should  not  be  let 
into  pos.sesslon  until  they  have  paid  the  lien 
of  the  defendant  for  taxes,  interest,  and  bet- 
terments, and  the  judgment  of  the  trial  court 
will  be  so  modified.  The  judgment  is  af- 
firmed as  modified.  Tlie  costs  in  this  court 
are  e<inally  divided.  All  tiie  judges  concur- 
ring. 

(»  Kan.App.  320) 

OTT  pt  al.  V.  ANDERSON  et  al. 

(C'liurt  of  Appeals  of  Knnsus,  Xorlbcrn  Depart- 

miMit.  K.  I).     .Tunc  G,  1000.) 

NOTE— EXTENSION— rONSIDEUATION— ERROR 

— WAIVER- NEW  TRIAL. 

1.  A  propiifition  for  nn  pxtcii'-iiin  of  the  time 
for  the  payim-nt  of  a  not<>  by  the  payee,  to  be 
valid,  must  be  for  a  valuable  coiisideratiou,  ac- 
cepted by  the  payor,  and  relied  upon  by  the 
payee. 

2.  Where  n  defendant  in  his  verified  ans-wer 
inadvertently  ns^es  the  word  "moit>;aeo"  for 
"uote,"  and  the  ease  is  tried  witliout  tlie  atten- 
tion of  the  ideadei-  or  the  court  having  been 
called  to  the  error,  it  will  lie  presumed  tliiit 
the  inndverteuee  was  waived  by  I  lie  plaintiff. 

;{.  liefoie  a  motion  for  a  new  trial  on  the 
ground   of   newly-discovered   evidence   will   be 


sustained,  it  must  appear  that  such  evidence 
could  not  have  been  discovered  before  the  trial 
by  the  use  of  reasonable  diligence. 
(Syllabus  by  the  Oourt.; 

Error  from  district  court,  Shawnee  coun- 
ty;  Z.  X.  Hazen,  Judge. 

Action  by  Simon  S.  Ott  and  George  E. 
Tewksbury  against  Elizabeth  Anderson  and 
M.  N.  Anderson.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

Wm.  B.  Uazen,  for  plaintiffs  in  error. 
David  Overmyer,  for  defendants  in  error. 

Mcelroy,  J.  This  action  was  brought  by 
Ott  &  Tewksbury,  as  plaintiffs,  against  the 
defendants,  for  the  recovery  of  the  amount 
alleged  to  be  due  upon  a  promissory  note, 
and  for  the  foreclosure  of  a  real-estate  mort- 
gage. The  defendants  pleaded  and  relied 
upon  the  statute  of  limitations.  The  action 
was  tried  before  the  court  and  a  jury.  The 
jury  returned  a  verdict  for  defendants.  The 
court  rendered  judgment  upon  the  verdict 
against  the  plaintiffs  for  costs  of  suit.  A 
motion  for  new  trial  was  overruled,  and  the 
plaintiffs,  as  plaintiffs  in  error,  present  tbe 
record  to  this  court  for  review.  The  plain- 
tiffs in  error  allege  that  tlie  court  erred  in 
failing  to  instruct  the  jury.  In  rendering 
judgment  against  the  plaintiffs  In  error,  and 
in  overruling  their  motion  for  a  new  trial. 

1.  Tlie  note  in  suit  was  executed  by  Eliza- 
beth Anderson  and  M.  N.  Anderson;  is  dated 
the  let  day  of  November,  1887,  due  live 
years  thereafter,  and  secured  by  a  mortgage 
on  real  estate.  The  interest  payments  were 
evidenced  by  coupons  for  !f(H  each,  payable 
on  the  1st  day  of  November  of  each  year. 
The  note,  by  Its  terms,  matured  on  the  Ist 
day  of  November,  1802,  and  would  be  bar- 
red by  the  statute  of  limitations  after  the  1st 
day  of  November,  1807,  unless  something  In- 
tervened to  talte  it  out  of  the  operation  of 
the  statute.  The  parties  all  agreed  that 
there  was  an  interest  payment  made  in  1802. 
The  plaintiffs  in  error  contend  that  the  pay- 
ment was  made  by  the  defendants  deliver- 
ing to  them  a  horse,  which  they  were  to 
sell,  and  apply  the  proceeds  In  payment  of 
interest;  that  they  sold  the  horse  on  De- 
cember 15,  1802,  for  the  sum  of  $00,  which 
was  credited  on  the  uote.  The  defendants 
contend  that  the  horse  was  delivered  to 
plaintiffs  on  November  15,  1802,  in  payment 
of  one  of  the  Interest  coupons,  amounting 
to  $04;  that  when  the  horse  was  delivered 
the  interest  coupon  was  canceled  to  them. 
This  constituted  the  real  contention  between 
the  parties  at  the  trial.  Upon  this  propo- 
sition tlie  testimony  was  oral  and  conflicting. 
The  jury  found  for  the  defendants.  It  has 
been  so  often  decided  by  the  supreme  court 
and  by  this  court  that  a  verdict  of  a  jury 
upon  oral  conflicting  testimony  will  not  be 
disturbed  where  there  is  evidence  to  sup- 
port the  flndlnj;,  that  it  is  unnecessary  for 
us  to  further  comment  upon  this  proposi- 
tion. 
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2.  It  to  inalated  tliat,  for  a  valuable  con- 
sideration, Ott  &  Tewkabury  agreed  In  wrlt- 
ingr  that  the  Andersona  should  have  six 
montbs  from  the  16th  of  November,  188% 
In  which  to  pay  Interest  accmed  on  the  note, 
and  the  premium  on  Insurance  policy,  and 
that,  if  the  payments  were  so  made,  the 
agreement  should  operate  as  an  extension  of 
the  indebtedness  for  the  period  of  three 
years,  and  that  the  court  should  have  so 
instructed  the  jury.  This  contention  la 
based  upon  an  article  in  writing  introduced 
In  evidence  by  the  defendants,  as  follows: 
"Topeka,  Kansas,  Nov.  16,  1892.  M.  N.  An- 
derson, Esq.,  City— Dear  Sir:  This  is  to  cer- 
tify that  we  will  extend  the  note  and  mort- 
gage on  your  house  and  lots  for  $800.00  three 
years  from  Nov.  1st,  1892,  at  7  per  cent,  in- 
terest, provided  payment  of  delinquent  Inter- 
est due  Nov.  1st,  1891,  Is  made  within  6 
months  from  date,  and  the  premium  on  In- 
surance policy  Is  paid,  and  interest  regularly 
paid,  as  per  terms  of  note  and  mortgage. 
Yours,  truly,  Ott  &  Tewlisbury."  Unfortu- 
nately for  plaintiffs  In  error,  this  writing, 
in  regard  to  the  extension,  is  not  available 
to  them  in  this  action.  It  appears  that  the 
alleged  extension  was  not  pleaded,  that  it 
was  executed  without  any  consideration, 
that  it  was  not  accepted  by  defendants,  and 
that  plaintifCs  themselves  never  relied  upon 
it  The  plaintifTs  in  their  petition  aver 
"that  said  note  became  due  on  the  first  day 
of  November,  18D2,  and  bos  ever  since  re- 
mained due  and  unpaid."  The  trial  court 
committed  no  error  In  failing  to  instruct  the 
Jury  that  this  written  memoranda  took  the 
note  out  of  the  statute  of  limitations.  It  is 
next  contended  that  the  court  erred  In  refus- 
ing to  instruct  that  the  allegations  of  the 
execution  of  the  note  and  the  indorsement 
on  the  same  bsd  not  been  denied  under  oath. 
The  defendants  filed  a  verified  answer  con- 
taining: (1)  A  general  denial.  (2)  Averred 
'Hhat  the  alleged  cause  of  action  set  forth  in 
plaintifTs*  petition  accrued  more  than  five 
years  before  the  commencement  of  the  suit; 
that  the  entry  upon  the  back  of  the  copy 
of  the  mortgage  filed  with  the  petition, 
which  is  In  words  and  figures  as  follows,  to 
wit:  'Dec.  15th,  '92.  ($60.00)  Sixty  dollars. 
Paid  In  full  of  interest  to  date,  Nov.  1,  '02,' 
—is  wholly  untrue,  erroneous,  and  false; 
that  no  such  payment  at  that  date  was 
made,  but  the  last  payment  made  upon  the 
Indebtedness  was  in  truth  and  in  fact  made 
on  the  15th  of  November,  1892."  The  de- 
fendants Inadvertently  used  the  word  "mort- 
gage," instead  of  "note,"  in  their  answer. 
This  is  apparent  even  from  a  casual  exam- 
ination of  the  answer.  The  parties  in  the 
trial  court  all  treated  the  pleadings  as 
tbough  defendants  had  used  the  word 
"note,"  instead  of  "mortgage."  The  case 
was  tried  upon  the  theory  that  the  answer 
put  in  Issue  the  indorsement  upon  the  note. 
The  court  very  properly  refused  to  Instruct 
the  jury  that  the  allegations  of  the  petition 


w«re  not  denied  under  oafh,  for  they  were  In 
fact  denied. 

8.  The  only  question  necessary  to  discuss 
upon  the  action  of  the  court  In  overruling 
the  motion  for  a  new  trial  is  as  to  plain- 
titTs'  alleged  newly-dlsoovered  evidence.  The 
plaintllls  were  engaged  in  the  real-estate  and 
loan  business.  They  had  an  office  in  the 
city  of  Topeka,  and  kept  a  set  of  books, 
bookkeeper,  and  stenographer.  The  newly- 
discovered  evidence  Is  that  of  John  WuerUi, 
Etta  Stauttenberg,  and  B.  S.  Oreeser.  The 
evidence  of  Wuerth,  as  set  out,  is  all  hear- 
say, and  therefore  incompetent  Stauffen- 
berg  appears  to  reside  In  the  city  of  Topeka. 
She  was  a  stenographer  to  plalntltts  in  No- 
vember, 1802.  Her  testimony  is  corrobora- 
tive to  that  offered  by  the  plaintiffs  on  the 
trial  of  the  case.  Oreeser  is  a  resident  of 
the  city  of  Topeka.  He  was  In  the  employ 
of  plaintiffs  prior  to  November,  1882.  The 
testimony  of  this  witness  appears  to  have 
little.  If  any,  bearing  upon  the  issues  In- 
volved. It  in  no  way  contradicts  any  por- 
tion of  the  testimony  of  the  defendants,  nor 
is  it  decisive  of  any  question  raised  In  the 
trial  of  the  case.  There  is  an  entire  lack  of 
any  showing  of  diligence  to  procure  this  tes- 
timony. It  appears  that  all  of  the  newly- 
discovered  evidence  could  have  been  had, 
with  the  exercise  of  ordinary  diligence,  be- 
fore the  trial  The  motion  for  a  new  trial 
was  properly  overruled.  The  Judgment  to 
affirmed.    All  the  Judges  concurring. 

(9  Kan.  A.  314) 
McINTOSH  et  al.  v.  CHANH. 
(Oonrt  of  AppealB  of  Kansas,  Northern  Deport- 
ment B.  D.    June  0,  1900.) 

APPBAU-HARML.ESS  ERROR-NEW  TRIAU 

1.  In  order  for  the  admission  of  incompetent 
testimony  to  constitute  reversible  error,  it 
must  appear  that  such  textimony  could  in  some 
manner  prejudicially  affect  the  substantial 
rights  of  the  asrirrieved  party. 

2.  If  a  Jury  return  a  verdict  against  the  dear 
weicht  of  the  testimony,  it  is  the  duty  of  the 
trial  court  to  set  it  aside,  and  allow  a  new  trial, 
but  an  appellate  court  has  no  such  prero;;atlve. 
The  findings  of  the  jury  upon  oral  conUicting 
testimony  are  conclusive  upon  an  appellate 
court  if  supported  by  competent  evidence. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  W.  B.  Holt  Judge. 

Action  by  Arethusa  T.  Crane  against  John 
S.  Mcintosh  and  James  P.  Peters.  Judg- 
ment for  plaintiff,  and  defendants  Inlng  er- 
ror.   Affirmed. 

Morse  &  Morse,  for  plaintiffs  in  error.  Mc- 
Grew,  Watson  &  Watson,  and  Arethusa  T. 
Crane,  for  defendant  in  error. 

Mcelroy,  J.  This  action  was  brought  by 
Arethusa  T.  Crane  against  Mcintosh  &  Pe- 
ters, a  co-partnership,  to  recover  $515.55,  a 
balance  due  on  an  account  for  com,  feed,  and 
Kaffir  com  sold  by  her  to  defendants,  and 
delivered  to  defendants'  cattle  in  the  feed 
yard    on    her    farm.    The    defendants    an- 
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swered:  (1)  G«neial  denial;  <2)  admitting 
that  tliey  purchased,  at  an  agreed  price,  cer- 
tain field  and  Kaffir  com,  deniea  the  pur- 
chase of  any  other  commodity,  and  averred 
ttiat  plaintiff  was  at  the  time  indebted  to 
defendants  in  excess  of  the  purchase;  (3)  al- 
leged a  mutual  settlement  of  accounts,  and 
an  agreement  that  plaintiff  was  indebted  to 
them  In  the  sum  of  $95.95,  for  which  they 
prayed  judgment.  The  reply  was  a  general 
denial.  A  trial  was  bad,  which  resulted  in 
a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $389.05.  There  are  but  two  ques- 
tions presented  by  the  record:  That  the 
court  erred  in  the  admission  of  testimony, 
and  in  overruling  the  motion  for  a  new  trial. 
The  grain,  feed,  and  roughness  purchased 
was  for  use  in  feeding  defendants*  cattle 
upon  the  plaintiff's  farm,  and  was  by  plain- 
tiff delivered  in  the  feed  yards.  In  the  trial 
of  the  action  there  was  no  controversy  about 
the  purchase,  the  amount,  the  price,  or  deliv- 
ery of  the  field  com.  The  defendants  con- 
ceded also  that  tliey  purchased  such  indefi- 
nite quantity  of  Kafllr  com  as  should  become 
necessary  to  feed  as  roughness.  The  parties 
agree  that  defendants  paid  on  account  the 
sum  of  $540.70  before  the  action  was  com- 
menced. The  court  permitted  the  plaintiff 
to  offer  testimony  tending  to  show  the  value 
of  the  Kaffir  com  in  the  field;  then  to  show 
how  mnch,  by  the  load,  it  was  worth  to  haul 
and  place  the  same  in  the  feed  yards.  There 
was  no  contention  but  what  the  Kaffir  corn 
was  so  delivered.  Its  value,  as  fixed  by  the 
plEiintiff,  was  disputed;  and  the  defendants 
contend  that  there  is  no  allegation  In  the 
petition  to  support  a  finding  or  Judgment  for 
work  and  labor  performed.  The  petition 
specially  alleges  "that  defendanta  requested 
this  plaintiff  to  feed  a  large  portion  of  this 
corn  to  defendants'  cattle."  In  the  Itemized 
account  attached  to  the  petition  are  these 
statements:  "To  worlt  and  labor  in  hauling 
the  17  loads  with  team,  and  feeding  same  to 
cattle,  at  75  cts.,  $12.75;  to  work  and  labor 
with  man  and  team  in  hauling  out  and  feed- 
lug  the  85  tons  of  Kaffir  corn  to  the  cattle, 
at  50  cts.,  $42.50."  The  usual  manner  of 
proving  the  value  of  this  property  and  serv- 
ices would  be  to  show  what  the  Kaffir  corn 
was  worth  delivered  in  the  feed  lot.  The  al- 
legations of  the  petition  are  sufficient  to 
authorize  the  proof  oi'  the  value  of  the  feed 
delivered.  We  cannot  conceive  how  defend- 
ants were  prejudiced  by  the  introduction  o* 
the  testimony  tlie  other  way;  that  is,  by 
showing  first  the  value  of  Kaffir  corn  in  the 
field,  and  then  by  showing  what  the  services 
were  reasonably  worth  for  hauling.  It  seems 
to  be  a  difference  without  a  distinction.  Th« 
trial  court  committed  no  reversible  error  in 
this  respect. 

The  plaintiffs  in  error,  in  their  brief,  say: 
"But  on  the  questions  as  to  how  much  of  the 
Kaffir  corn  was  thus  necessary  to  be  used, 
how  much  was  actually  used,  and  what  was 
the  value  thereof,  as  well  as  on  the  question 


whether  defendants  had  ever  agreed  to  pur- 
chase anything  but  the  field  com  and  a  por- 
tion of  the  Kaffir  com,  not  only  was  there  a 
decided  conflict  of  testimony,  but  a  merely 
superficial  survey  of  the  record  will  show 
that  the  verdict  of  the  Jury  was  squarely 
against  the  clear  preponderance  of  the  evi- 
dence. The  important  issue — in  fact,  as  we 
claim,  the  only  Issue— raised  by  the  plead- 
ings In  the  case,  was  whether  the  defend- 
ants had  purchased  or  agreed  to  purchase  of 
the  plaintiff  ali  of  the  feed  on  her  farm,  or 
merely  the  field  com  and  such  Kaffir  corn  as 
could  be  fed  with  it  E^rerything  hinged  on 
the  determination  of  this  question  of  fact" 
The  record  Justifies  this  statement  as  to  the 
contention  of  the  parties.  The  only  contro- 
versy in  the  trial  court  seems  to  have  been 
as  to  whether  Mcintosh  &  Peters  purchased 
of  Crane  ail  ot  the  feed  on  her  farm  or  mere- 
ly the  field  com,  with  such  Kaffir  com  and 
stalk  field  as  could  be  used  to  advantage. 
The  testimony  was  oral,  and  conflicting.  The 
record  indicates  that  the  weight  of  the  testi- 
mony was  with  defendants,  plaintiffs  in  er- 
ror, but  the  Jury  foimd  otherwise.  The  ver- 
dict of  the  Jury  was  approved  by  the  trial 
court;  was  based  on  some  competent  evi- 
dence. This  is  conceded.  The  findings  of 
a  Jury  upon  oral  conflicting  testimony  are 
conclusive  upon  an  appellate  court  If  a 
Jury  return  a  verdict  against  the  clear  weight 
of  the  testimony.  It  is  the  duty  of  the  trial 
court  to  set  it  aside,  and  allow  a  new  trial, 
but  an  appellate  court  has  no  such  prerog- 
ative; the  finding  is  conclusive.  This  prop- 
osition is  so  well  settled  in  this  state  that 
a  citation  of  authority  is  unnecessary.  The 
Judgment  must  be  affirmed.  All  the  judges 
concurring. 


BURT  ot  al.  V.  MOORE  et  al. 
(Court  of  Appeals  ot  Kaunas,  Northern  Depart- 
ment E.  D.    June  6,  1900.) 
HORTGAOE— ASSIGNMENT— FORECLOSURE 
Where  a  note,  which  a  mortgage  was  jjiven 
to  secure,   was.   when   au  original   assignment 
was  made,  but  not  recorded,  bought  by  the  as- 
signee, and  after  the  conimencement  of  an  ac- 
tion to  foreclose  the  assignee  obtained  nn  as- 
signment of  the  mortgage  in  due  form  and  duly 
recorded   it,    he   can    recover   thereon    without 
proving  his  title  to  the  paper  by  the  original  un- 
recorded ansigumcnt 

Error  from  district  conrt  Wyandotte  coun- 
ty.   Henry  L.  Aldvn,  .Tudge. 

Action  by  David  H.  Moore  and  others 
against  O.  D.  Burt  and  W.  H.  Brldgens. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

Moore  &  Berger,  for  plaintiffs  in  error.  T. 
P.  Anderson,  for  defendants  in  error. 

PER  CURIAM.  This  case  was  heard  upon 
an  agreed  statement  of  facts.  It  is  said  by 
counsel  that  there  is  but  one  question  to 
decide;  that  is,  does  the  failure  of  the  defend- 
ant In  error  to  have  recorded  the  original  as- 
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slgnment  of  the  mortgage  which  he  seeks  to 
foreclose  bar  bim  of  that  right  in  this  case 
upon  the  agreed  statement  of  facts?  It  was 
stipulated  that  if  it  does  the  district  court 
should  render  Judgment  against  him;  other- 
wise Judgment  should  go  for  the  defendants. 
It  is  doubtless  true  that  his  failure  to  have 
the  assignment  recorded  would  prevent  hlnr 
from  introducing  in  evidence,  and  the  court 
from  considering,  that  assignment  In  support 
of  his  allegation  of  title.  But  it  does  ap- 
pear by  the  statement  of  facts  that  the  note 
which  the  mortgage  was  given  to  secure  was, 
at  the  time  this  original  assignment  was 
made,  bought  by  him,  transferred  to  him, 
and  that  he  has  since  the  commencement  of 
this  suit  obtained  from  the  mortgagee  an  as- 
signment in  due  form,  acknowledged,  and  at 
the  same  time  recorded,  in  conformity  to  the 
provisions  of  the  statute  governing  snch  cases 
prior  to  its  repeal;  so  that  his  recovery  does 
not  necessarily  depend  upon  whether  he  wlU 
be  permitted  to  use  the  original  assignment 
In  evidence  or  not.  In  other  words,  he  did 
not  need  to  prove  his  title  to  the  paper  by 
this  unrecorded  assignment  In  order  to  re- 
cover. PlalntilTs  in  error  show  no  valid  de- 
fense to  this  cause  of  action.  The  Judgment 
is  well  supported  by  legal  evidence,  and  la 
affirmed. 


KBPLE3T  V.  SHEEIHAN. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1900.) 
EXEMPTIONS— FEBS  OF  OFFICERS. 
l^e  exemption  of  an  officer's  fees  from  sei- 
sare  under  process  does  not  extend  to  fees  to 
which  he  is  entitled  after  his  term  of  office  has 
expired. 

Krror  from  district  court,  Shawnee  connty. 
Z.  X.  Uazen,  Judge. 

Action  by  Lawrence  Sheehan  against  R.  B. 
Kepley.  From  an  order  appointing  a  receiver 
and  restraining  defendant  from  disposing  of 
certain  fees,  and  an  order  overruUug  a  mo- 
tion to  set  aside  such  order,  defendant  brings 
error.    Affirmed. 

Edwin  A.  Austin,  Otia  B.  Hungate,  and 
Wm.  H.  Thompson,  for  plalntltC  in  error 
Fagan  &  Nichols,  for  defendant  in  error. 

PER  CURIAM.  This  proceeding  was  in- 
stituted by  Lawrence  Sheehan,  in  aid  of  ex- 
ecution, under  chapter  95,  Gen.  St.  1897,  in  the 
rrobate  court  of  Shawnee  county.  On  Septem- 
ber, 10, 1888,  Sheehan  recovered  Judgment  be- 
fore  a  Justice  of  peace  of  Shawnee  county  for 
$206.76  against  Kepley,  and  costs  of  suit 
He  caused  a  transcript  to  be  filed  in  the  office 
of  the  clerk  of  the  district  court.  An  ex- 
ecution was  issued,  which  was  afterwards  re- 
turned unsatisfied.  Sheehan  afterwards  in- 
stituted proceedings  in  aid  of  execution,  by 
filing  an  affidavit  alleging  that  Kepley  had 
property  and  choses  in  action  liable  for  his 
debts,  which  could  not  be  reached  by  execu- 
tion.   At  the  time  he  filed  hla  petition  pray- 


ing  for  an  order  of  the  court  commanding  the 
Judgment  debtor  to  appear  and  answer  ocm- 
ceming  his  property.  An  order  was  duly  1^ 
sued,  and  a  hearing  was  had,  which  resulted  in 
the  appointment  of  a  receiver  to  collect  such 
fees  as  should  be  paid  to  the  clerk  of  the  dis- 
trict court  for  account  of  Kepley,  and  apply 
the  same  to  the  satisfaction  of  the  Judgment 
and  coats,  and  enjoining  the  Judgment  debtor 
from  selling,  assigning,  mortgaging  or  In  any 
way  interfering  with  the  fees  until  the  Judg- 
ment and  costs  should  be  satisfied.  The  Judg- 
ment debtor  filed  his  motion  for  a  new  trial, 
which  waa  overruled.  He  prepared  his  bill 
of  exceptions,  which  was  afterwards  filed  in 
the  office  of  the  clerk  of  the  district  court. 
Thereafter  plaintiff  in  error  filed  his  motion 
to  set  aside  the  order  of  the  probate  Judge. 
A  hearing  was  had,  and  the  motion  overruled. 
Time  was  given  to  make  and  serve  a  case- 
made,  and  the  record  is  presented  to  this  court 
for  review. 

The  plaintiff  In  error  contends  that  the 
fees  of  an  ex  sheriff  are  exempt  from  aelc- 
ure.  This  is  the  only  question  presented. 
There  are  many  decisions  holding  that  a  pub- 
lic officer's  salary  or  fees  are  so  exempt,  on 
account  of  public  policy.  We  know  of  no  au- 
thority for  h<dding  that  such  exemption  ex- 
tends to  the  fees  earned  by  an  officer  after  Ills 
term  of  office  has  expired,  but  it  seems  more 
reasonable  to  hold  that,  as  the  reason  for  the 
rule  exempting  hla  fees  has  ceased  to  exist, 
the  rule  can  no  longer  be  available.  In  the 
case  at  bar  the  Judgment  debtor  was  no  longer 
a  public  officer.  Hla  term  of  office  liad  long 
since  expired.  The  money  sought  to  be  ap- 
propriated was  due  for  fees  due  him  for  serv- 
ices rendered  as  sheriff.  The  fees  of  a  sher^ 
iff  are  due  and  payable  as  soon  as  the  serv- 
ices are  performed.  The  Judgment  must  be 
afltoned. 


CTTT  OF  KANSAS  CITT  et  al.  t.  BANKS. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  6,  1900.) 

DHUJICATION  —  EVIDENCE  —  PAROL   BVIDKNCB 
AFFECTING  WRITINGS— ADMISSI- 
BILITY—APPEAL. 

1.  In  an  action  to  recover  realty,  evidence 
of  an  oral  dedication  by  an  agent  of  plaintiCTs 
grantor  is  inadmissible,  wiiere  it  is  not  shown 
that  the  agent  had  authority  to  dedicate. 

2.  Where  a  deed  reserTes  a  temporary  ease- 
ment in  the  premises,  parol  evidence  cannot 
be  received  to  enlarge  such  reservation  into  an 
agreement  to  dedicate  the  property  to  the  pub- 
lic use. 

3.  The  supreme  court  will  not  disturb  a  find- 
ing of  fact  where  there  is  evidence  to  sustain  it 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Action  by  A.  Bleecker  Banks  against  the 
city  of  Kansas  City,  Kan.,  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
city  appeals.    Affirmed. 

E.  D.  Hatchings  and  T.  A.  Pollock,  foi 
plaintiffs  In  error.  Bruno  Hobba,  for  de- 
fendant in  error. 
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PER  CURIAM.  This  Is  an  action,  nnder 
tbe  Code,  to  recover  tbe  possession  of  real 
estate,  brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error.  There  was  a 
judgment  for  the  plaintiff,  and  the  defend* 
ant  city  appeals.  The  only  question  in  the 
case  was,  did  the  plaintiff  or  her  grrantor, 
Eleanor  Steyena,  dedicate  tbe  tract  to  public 
use  as  a  street,  or  part  of  a  street,  of  Kansas 
City? 

The  first  assignment  of  error  is  that  the 
court  erred  in  refusing  to  permit  the  city  to 
prove  an  oral  dedication,  or  agreement  to 
dedicate,  made  between  Stout,  Eleanor  Ste- 
vens' grantor,  and  Newman,  who,  it  was 
claimed,  was  acting  as  the  agent  of  Mrs.  Ste- 
vens in  the  purchase  of  the  property  by  her 
from  Stout.  The  conversation  which  the 
city  offered  to  prove  was  one  that  it  is  claim- 
ed occurred  between  Stout  and  Newman  at 
the  time  Stout  sold  and  conveyed  the  proper- 
ty to  Mrs.  Stevens.  The  evidence  was  incom- 
petent, for  two  reasons:  It  was  not  shown 
that  Newman  had  authority  to  agree  to  dedi- 
cate tbe  property  to  public  use  for  Stout's 
grantee.  And,  again.  It  was  an  attempt  by 
oral  evidence  to  limit  or  vary  the  terms  of 
the  deed  of  conveyance  which  was  then  be- 
ing made  and  delivered.  There  was  a  res- 
ervation of  temporary  easement  In  tbe  deed, 
reserved  for  the  benefit  of  Stout,  the  gi-an- 
tee.  The  conversation  which  was  offered 
was  for  the  purpose  of  enlarging  this  reser- 
vation into  an  agreement  to  dedicate  the 
same  property  for  public  use.  In  fact,  it 
was  all  the  property  conveyed  by  Stevens  to 
the  plaintiff. 

The  second  assignment  of  error  is  that  the 
finding  of  the  court  for  the  plaintiff  is  not 
sustained  by  the  evidence.  The  burden  of 
proving  the  dedication  was  upon  tbe  city, 
and  it  wholly  failed  to  prove  any  fact,  state- 
ment, or  conduct  upon  the  part  of  either 
Eleanor  Stevens  or  the  plaintiff  that  would 
have  warranted  the  court  in  finding  that  is- 
sue in  favor  of  the  city.  It  was,  like  any 
other  question  of  fact,  to  be  determined  by 
the  court  or  Jury  from  all  the  evidence;  and, 
If  sustained  by  any  evidence,  this  court 
ought  not  to  disturb  that  finding. 

The  third  assignment  of  error  is  that  the 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled. This  contention  must  fail,  as  it  de- 
pends upon  the  others  heretofore  referred  to. 
The  judgment  of  the  district  court  is  af- 
firmed. 


(22  Utah  M») 

BETZ  T.  PEOPT.E'S  BTJILDINO,  LOAN  & 

SAVING  ASS'N. 

(Supreme  Court  of  Utah.     Dec.  2,  1890.) 

BUILDINO  AND  LOAN  ASSOCIATION  —  ACTION 
AGAINST  — WITHDRAWAL  VALUE  —  LOSSES- 
EVIDENCE— PROFITS— LOSSES  —  STOCKHOLD- 
ER—PKOXY—ESTOPPEL. 

1.  In  an  action  against  a  building  and  loan 
association  for  the  withdrawal  value  of  plain- 
tiff's stock,  where  an  exhibit  introduced  by 
plaintiff  shows  that  at  a  stockholders'  meeting 


held  prior  to  the  caving  of  plaintiff's  notice  of 
withdrawal  a  resolution  was  passed  reciting 
the  losses  and  depreciation  of  property  values 
suffered  by  the  asaociation,  and  making  a  re- 
daction therefor  of  a  fixed  percentage  of  the 
credits  o(  each  member  on  the  books  of  the 
association;  that  plaintiff's  stock  was  rep- 
resented at  such  meeting  by  proxy,  and  voted 
for  the  resolution;  and  it  further  appears  from 
defendant's  evidence  that  said  resolution  was 
immediately  carried  into  effect  by  tlie  board 
of  directors.— a  finding  "that  the  defendant,  at 
a  meeting  held  in  January,  1896,  did  not  dis- 
tribute losses  against  its  stockholders;  that 
it  is  not  shown  what  losses,  if  any,  were  sus- 
tained by  the  defendant  during  the  preceding 
year,"— is  manifestly  erroneous. 

2.  The  real  object  of  a  building  and  loan  asso- 
ciation being  the  mutual  and  equitable  benefit 
of  all  its  members,  and  every  member  being  en- 
titled to  share  equally  with  every  other  mem- 
ber, in  proportion  to  his  holdings.  In  the  prof- 
its of  the  enterprise,  he  is  equally  bound  to 
stand  his  proportion  of  the  expenses  and  losses 
incident  to  its  management;  and  where  a 
stockholder  has.  by  proxy,  voted  for  a  resolu- 
tion which  resulted  m  charf;ing  his  and  other 
outstanding  stock  with  a  loss,  he  is  effectually 
estopped  from  denying  that  the  action  of  the 
directors,  taken  in  obedience  to  the  will  of  the 
stockholders,  was  warranted. 

3.  Stilwell  V.  Association,  57  Pac  14,  19 
Utah,  257,  afiirmed. 

(•Syllabus  by  the  Court) 

Appeal  from  district  court,  Second  district; 
H.  H.  Rolapp,  Judge. 

Action  by  George  L.  Betz  against  tbe  Peo- 
ple's Building,  Loan  &  Saving  Association. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Valentine  Gideon,  for  appellant  Richards 
&  Varian,  for  respondent. 

BARTCH,  C.  J.  The  defendant  Is  a  build- 
ing, loan,  and  saving  association,  organized 
and  existing  under  and  by  virtue  of  tbe  laws 
of  New  York.  On  or  about  December  1, 1890, 
it  issued  to  the  plaintiff  a  certificate  of  the 
series  A  of  its  capital  stock,  whereby  he  be- 
came the  ownn  of  12  shares  of  tbe  stock, 
each  share  being  of  the  par  value  of  flOO. 
The  certificate,  among  other  thbigs,  provided 
that,  "In  consideration  of  the  entrance  fee, 
together  with  agreements  and  full  compliance 
with  the  terms  and  conditions  printed  on  tbe 
back  of  this  certificate,  and  the  articles  of 
association  and  by-laws  adopted  by  the  said 
association,  all  of  which  are  hereby  referred 
to  and  made  a  part  of  this  contract,  tbe  said 
the  People's  Building,  Loan  and  Saving  As- 
sociation agrees  to  pay  said  shareholder,  or 
his  heirs,  executors,  administrators,  or  as- 
signs, the  sum  of  one  hundred  dollars  for 
each  of  said  shares  at  the  end  of  five  years 
from  the  date  hereof,  or  at  maturity."  Ar- 
ticle 14, 1  2,  of  the  amendments  to  the  articles 
of  the  association,  adopted  December  2,  1898, 
provides:  "Members  holding  certificates  in 
class  A  shall  be  entitled  to  withdraw  the 
amount  paid  Into  the  loan  fund  on  the  same: 
provided,  such  certificates  have  been  in  force 
for  three  years  or  more,  and  that  they  are  in 
good  standing  on  the  books  of  the  associa- 
tion at  the  time  the  application  for  with- 
drawal  is   made.    Members   holding   certif- 
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icates  hi  class  B  and  C  shidl  tie  entitled  to 
witlidraw  the  amount  paid  into  the  loan  fund 
on  the  same:  provided,  tbey  have  been  in 
force  for  stz  months  or  more,  and  that 
they  are  in  good  standing  on  the  books  of 
tlie  association  at  the  time  the  application 
for  withdrawal  is  made.  Notice  of  30  days 
may  be  required  by  the  assodatlon  from 
members  wishing  to  withdraw  the  payments 
on  such  stock,  and  the  time  and  manner  of 
paying  shall  be  the  same  as  on  stocli  at  ma- 
turity: provided,  that  only  one-half  of  the 
receipts  of  the  association  in  any  one  month 
shall  be  applicable  to  the  payment  of  such 
withdrawals."  In  section  3  of  the  same  ar- 
ticle it  is  provided:  "Members  withdrawing 
payments  made  on  certificates  in  class  A, 
as  provided  In  section  2  of  this  article,  shall 
be  entitled  to  receive  an  Interest  of  6  per 
cent,  per  annum  if  they  have  been  in  force 
for  more  than  three  years  and  less  than  four 
years,  li  they  have  been  in  force  for  more 
than  four  years  they  shall  be  entitled  to  re- 
ceive 7  per  cent,  per  annum."  As  alleged  in 
the  complaint  and  admitted  in  the  answer, 
the  plaintiS,  in  February,  1896,  made  appli- 
cation for  withdrawal,  and,  his  claim  not 
having  been  paid,  on  May  14, 1S97,  he  brought 
suit  by  filing  Ills  complaint,  wherein  he  asked 
for  Judgment  against  the  defendant  in  the 
sum  of  $1,035.!>3.  At  the  trial,  on  March  31, 
liSK>,  the  court  entered  judgment  in  favor  of 
plaintiff  for  $1)41.22,  and  thereupon  the  de- 
fendant appealed. 

Among  the  assignments  of  error  is  one  re- 
lating to  the  twelfth  finding  of  fact,  which 
reads:  "That  the  defendant,  at  a  meeting 
held  In  January,  1896,  did  not  distribute 
losses  against  its  shareholders;  that  it  is  not 
shown  what  losses,  if  any,  were  sustained  by 
the  defendant  during  the  preceding  year."  To 
determine  whether  or  not  this  finding  was 
warranted,  reference  must  be  bad  to  the 
proof.  From  plaintitC's  Exhibit  B,  as  shown 
by  the  transcript  It  appears:  That  on  Jan- 
uary 11,  1896,  the  association  held  its  eighth 
annual  meeting  of  the  stockholders.  That  at 
that  meeting  there  were  represented,  either 
In  person  or  by  proxy,  10,175%  shares  of 
stock.  That  the  whole  namber  of  shares  In 
force  at  the  close  of  the  business  on  Decem- 
ber 31,  1895,  was  17,636%  shares,  and  that  at 
the  same  meeting  a  resolution  was  adopted 
as  follows:  "Whereas,  it  appears  that  by  gen- 
eral shrinkage  of  land  values  throughout  the 
country,  and  by  numerous  defaults  in  pay- 
ment by  shareholders  of  this  association,  and 
for  other  causes,  that  the  fair  market  value 
of  the  assets  of  this  association  have  depre- 
ciated 26  per  cent,  of  their  face  value,  and 
that  in  Justice  to  each  shareholder  It  is  neces- 
sary that  the  booii  value  of  the  stock  of  each 
member  should  be  reduced  according  to  the 
facts:  Now,  therefore,  it  is  resolved  that  the 
board  of  directors  of  this  association  be,  and 
they  are  hereby,  directed  to  reduce  the  cred- 
its of  each  and  every  member  upon  the  books 
of  the  association   in  accordance   with   the 


abofve  facta."  That  the  plalntiflC  was  repre- 
sented by  proxy,  and  his  stock  voted  in  favor 
of  the  resolution.  It  also  appears  from  the 
exhibit  that  the  assets  of  the  association  had 
greatly  depreciated  In  value,  that  this  caused 
the  adoption  of  the  resolution,  and  that  the 
design  of  the  stoclUiolders  voting  for  the  reso- 
lution was  to  have  all  active  stock  charged 
with  a  proportionate  share  of  the  loss,  in- 
cluding fully  paid  stock  and  stock  for  which 
notice  of  withdrawal  had  been  given.  From 
the  evidence  offered  by  the  defendant  and  ad- 
mitted by  the  court  it  appears  that  the  board 
of  directors  at  once  proceeded  to  carry  the 
resolution  into  effect.  On  this  point  the  wit- 
ness Whitney,  as  shown  by  his  deposition, 
testified:  "A  loss  of  23  per  cent,  was  char- 
ged against  the  plaintiff's  stock  by  action  of 
the  board  of  directors  acting  under  authority 
of  the  resolution  heretofore  referred  to  adopt- 
ed by  the  stockholders  at  their  annual  meet- 
ing held  on  January  11,  1806.  This  loss  of 
23  per  cent  was  charged  against  all  stock 
outstanding  at  that  time.  Including  the  plain- 
tiff's." Further  reference  to  the  evidence 
would  aeem  useless.  It  is  difilcult  to  see  how, 
in  the  face  of  such  proof,  which  appears  un- 
contradicted, the  court  could  find  there  were 
no  losses  distributed  against  the  stockhold- 
ers. The  finding  In  question  is  manifestly 
erroneous,  and  must  be  attributed  to  an  over- 
sight of  the  court.  The  respondent,  having, 
by  bis  proxy,  voted  for  the  resolution  which 
resulted  In  charging  his  and  other  outstand- 
ing stock  with  a  loss,  is  effectually  estopped 
from  denying  that  the  action  of  the  directors, 
taken  in  obedience  to  the  will  of  the  stock- 
holders, was  warranted.  He  must  be  held 
to  be  bound  by  all  the  results  which  are  the 
natural  and  necessary  sequences  of  his  own 
acts.  Moreover,  the  real  object  of  an  asso- 
ciation like  the  one  at  bar  is,  or  ought  to  be, 
the  mutual  and  equitable  benefit  of  all  Its 
members,  and,  as  every  member  is  equally 
entitled  with  every  other  member  to  share 
equally  and  ratably  In  the  profits  of  the  en- 
terprise, he  Is  bound  to  contribute,  in  propor- 
tion to  bis  Interests  In  the  concern,  to  the  in- 
debtedness of  the  corporation,  and  the  ex- 
penses and  losses  Incident  to  Its  manage- 
ment Liability  to  such  contribution  is  not 
affected  by  notice  of  withdrawal,  although, 
as  In  other  corporations.  It  is  confined  to  the 
extent  of  his  interest  "A  member  cannot, 
by  withdrawing,  evade  bis  proportionate 
share  In  the  expenses,  losses,  and  debts  of  the 
association.  The  association  has  the  right  to 
deduct  it  from  the  amount  otherwise  coming 
to  him  upon  legal  notice  of  withdrawal.  And 
tlie  society  has  the  right  to  retain  from  with- 
drawing stockholders  their  proportion  of  prob- 
able loss  sustained  by  reason  of  the  purchase 
of  real  estate  sold  on  Its  mortgage,  which  has 
depreciated,  even  before  the  loss  has  been 
finally  determined  by  the  sale  of  the  real  es- 
tate, where  it  Is  evident  there  will  be  a  loss. 
The  society  may  have  the  property  appraised 
by  a  committee,  and  fix  the  loss  and  assess  the 
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same  on  eadi  share  of  vtodk  pro  rata."  Bind. 
Bldg.  Ass'ns,  {  78. 

The  appellant  also  Insisto  that  the  court 
erred  in  holding  section  2,  art.  10,  of  amend- 
ments to  the  articles  of  association,  and  ar- 
tide  37  of  the  by-laws,  null  and  void  as  to 
the  respondent,  because  the  same  impaired 
the  obligation  of  the  contract.  A  similar 
question  to  the  one  here  presented  was  dis- 
cussed in  the  case  of  Stilwell  t.  Association 
(Utah)  67  Pac.  14,  and  for  an  expression  of 
our  views  on  tills  point  we  refer  to  that  case, 
which  we  hereby  reaffirm. 

Since  the  case  must  be  reversed,  and  a  new 
trial  granted,  we  shall  refrain  from  express- 
ing an  opinion  as  to  whether  or  not  section  2 
and  article  37,  above  referred  to,  were  law- 
fully enacted,  as  the  facts  pertaining  thereto 
may  be  made  more  clear  by  further  proof. 
Nor  do  we  deem  it  important  to  discuss  or 
decide  any  other  question  presented.  The 
case  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  grant  a  new  trlaL 

MINER  and  BASKIN,  JJ.,  concur. 


(22  Utah  12S) 


SNOW  V.  RICH. 


(Supreme  Court  of  Utah.     May  18,  1000.) 

JUDGMENT  —  WHEN  FINAL  —  APPEAL  —  TIME 
FOK— DECLARATIONS  OF  ORANTOK— LIMITA- 
TIONS—HOW  PLKAIIED— CAUSE  OF  ACTION- 
CONTRACT  TO  CONVEY  —  BONA  FIDE  PUR- 
CHASER—HOW  AFFECTED. 

1.  A  judgment  is  not  final  while  a  motion 
for  a  new  trial,  made  within  the  time  allowed 
by  law,  is  pending  and  undisposed  of;  and  an 
appeal  taken  and  perfected  within  six  months 
from  the  date  of  overruling  the  motion  for  a 
new  trial  ia  taken  in  time.i 

2.  Declarations  of  a  grantor,  made  after  hav- 
ing parted  with  his  title,  are  not  admissible  to 
impeach  his  own  conveyance,  in  the  absence 
of  any  proof  of  collusion  or  of  some  fraudulent 
scheme  between  grantor  and  grantee. 

3.  An  allegation  in  an  answer  that,  "for  a 
second  defense,  the  defendant  alleges  that  the 
said  cause  of  action,  if  any,  stated  in  said  com- 
plaint, is  barred  by  the  provisions  of  sections 
28S0.  2i^<>0.  et  seq..  Revised  Statutes  and  Code 
of  Civil  Procedure,"  is  a  compliance  with  the 
requirements  of  section  2992,  Rev.  St.  180S. 
as  to  pleading  the  statute  of  limitations,  and 
sufficient  to  authorize  the  introduction  of  evi- 
dence showing  adverse  possession. 

4.  Where  there  is  an  agreement  between  par- 
ties for  a  mutual  exchange  of  lands,  and  each 
puts  the  other  into  possession  of  the  lands  so 
exchanged,  and  the  agreement  is  subsequently 
violated  by  one  of  the  parties,  by  mortgaging 
the  land  to  be  conveyed  by  him,  the  cause  of 
action  in  the  other  arises  when  he  discovers 
the  violation;  and  a  subsequent  verbal  agree- 
ment between  parties  to  wait  five  years  before 
executing  deeds  each  to  the  other,  while  it 
would  bind  the  violator  of  the  contract  per- 
sonally, would  not  preclude  a  subsequent  gran- 
tee, who  in  good  faith  went  into  possession 
under  claim  of  right,  and  without  notice  or 
Icnowledee  of  the  agreement,  from  successful- 
ly pleading  the  statute,  provided  the  possession 
was  peaceable,  uninterrupted,  continuous,  open, 

>  Watson  V.  Mayberry,  4S  Pac.  479,  IB  Utah,  2S5; 
Orchard  Co.  v.  Hanley,  60  Pac.  611,  15  Utah,  S06: 
StoU  T.  UinlDg  Co..  61  Pac.  2»5,  IS  Utah,  271. 


adverse,  under  dalm  of  right,  and  known  ta 

plaintiff. 
(SyUabQB  by  the  Court.) 

Appeal  from  district  cotirt.  First  district; 
Charles  H.  Hart,  Judge. 

Action  by  A^iras  £1.  Snow  against  Joim 
T.  Rich.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  Is  an  action  in  ejectment  to  recovec 
a  piece  of  ground  of  23V^  feet  frontage  by 
8  rods  deep;  the  same  being  a  strip  of  land 
on  the  east  side  of  the  west  half  of  lot  S, 
block  14,  plat  A,  Brigham  City  survey.  The 
complaint  was  filed  July  1,  1898,  and  con- 
tains the  usual  allegations  of  ownership  and 
right  of  possession  on  the  part  of  the  plain- 
tiff, and  the  unlawful  detention  of  the  prem- 
ises by  the  defendant.  The  defendant,  by 
his  answer,  denies  plaintiff's  allegations  of 
ownership  and  right  of  possession  of  the  land, 
and.  as  a  further  defense,  alleges  that  the 
cause  of  action  was  barred  by  the  provisions 
of  sections  2859,  28G0,  Rev.  St  Utah.  The 
facts  In  the  case,  as  shown  by  the  record, 
are  as  follows:  On  the  27th  day  of  January, 
ISOO,  appellant.  Snow,  at  Brigham  City,  Utah, 
entered  Into  an  agreement  with  one  C.  C. 
Loveland,  who  was  at  the  time  the  father-in- 
law  of  Snow,  by  which  Loveland  was  to  give 
to  Snow  100  acres  of  farming  land,  known 
as  the  "Deweyvllle  Land,"  valued  at  121.25 
per  acre.  As  a  part  of  the  purchase  price  of 
said  land.  Snow  was  to  give  Loveland  lOS 
feet  frontage  in  said  lot  8,  which  land  in- 
cludes the  23%  feet  frontage  In  Issue,  and  pay 
an  indebtedness  owed  by  Loveland  to  the 
Brigham  City  Co-op.,  amounting  to  about 
$500.  The  balance  of  the  purchase  price  waa 
to  be  paid  In  cash.  A  memorandum  of  the 
agreement  was  signed  by  the  parties,  which 
is  as  follows:  "Brigham  City,  January  27, 
1800.  100  acres  of  Deweyvllle  land,  lying 
south  and  west  of  Brig.  Burbanks.  Purchas- 
ing price,  $21.25.  A.  E.  Snow  to  pay  amt 
of  C.  C.  Loveland  debt  at  Co-op.,  the  lot  east 
of  Loveland's  house,  valued  at  $800.00,  and 
to  pay  the  balance  in  cash,  less  amt.  due  the 
R.  R.  Co.  A.  B.  Snow  to  be  responsible  for 
mortgages  on  the  eight  hundred  lot  [Signed] 
A.  E.  Snow.  O.  C.  Loveland."  The  evidence 
shows  that  the  $21.25  mentioned  in  the  agree- 
ment meant  that  Snow  was  to  pay  Loveland 
at  the  rate  of  $21.25  per  acre,  or  raise  $2,125 
for  the  100  acres  of  Deweyvllle  land.  Snow 
immediately  put  Loveland  Into  possession  of 
the  town  lot,  and  Loveland  put  Snow  Into 
possession  of  the  100  acres  of  Deweyvllle 
land.  Each  one  paid  the  taxes  on  the  land 
in  his  possession.  Soon  after  the  exchange 
of  lands,  Loveland,  in  making  and  giving  a 
mortgage  on  other  land  adjoining,  included 
the  100  acres  of  Deweyvllle  land  by  mistake. 
The  mortgage  so  given  was  for  five  years, 
and  the  land  could  not  be  released  until  the 
time  had  expired.  Plaintiff  testified  that  each 
agreed  to  wait  until  the  release  of  the  mort- 
gage before  executing  deeds  to  each  other  for 
the  lands  so  exchanged.    Loveland  died  be- 
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fore  the  mortgage  became  dne,  and  It  was 
foreclosed  after  big  death,  and  the  100  acres 
of  Deweyvllle  land  sold  to  satisfy  the  debt  se- 
cured by  the  mortgage.  PlalntiB  further  tes- 
tified that  between  the  date  of  the  agreement 
and  the  death  of  Lovcland  be  (Snow)  paid 
Loveland's  Indebtedness  to  the  Co-op.,  of 
about  $500,  and  paid  Loveland  in  cash  about 
$600  on  the  deal,  taking  receipts  for  1544.39 
only  of  the  amount  so  paid.  I>oveland  own- 
ed the  land  on  the  west  adjoining  the  strip 
of  ground  In  question.  Early  in  1890  Love- 
land  gave  to  bis  daughter,  Mrs.  Janie  L. 
Steed,  the  2SPA  feet  in  question,  and  tbe  ad- 
Joining  land  on  tbe  west;  being  the  whole  of 
tbe  west  half  of  said  lot  8,  block  14.  Mrs. 
Steed  immediately  went  into  possession  of 
tbe  land,  cut  down  the  trees  from  the  west 
half,  which  included  the  2SVj  feet  in  dispute, 
and  she  and  her  husband  tbe  same  year 
erected  thereon  a  brick  dwelling  house  at  a 
cost  of  about  $7,000.  During  the  time  the 
house  was  in  course  of  construction  tbe 
ground  in  question  was  covered  with  building 
material  for  tbe  house.  No  part  of  the  house 
is  on  the  23%  feet  of  ground  In  dispute,  but 
stands  Just  west  of  and  adjoining  it,  and  the 
23%  feet  is  used  as  a  yard  to  the  house.  Mrs. 
Steed  had  the  whole  of  this  half  lot,  Includ- 
ing tbe  23%  feet  of  land  in  question,  Inclosed 
with  a  substantial  fence,  plowed,  cultivated, 
and  sowed  it  to  lawn  grass,  and  planted 
thereon  fruit  and  ornamental  trees,  and  ex- 
pended more  than  $25  in  digging  ditches  and 
making  dams  and  embankments  for  watering 
It.  The  deed  received  by  Jlrs.  Steed  from 
her  father  to  the  land  in  dispute  was  not  re- 
corded until  March,  1898,— about  eight  years 
after  her  father,  C.  C.  Loveland,  purchased 
it  from  plaintiff.  In  1895  Mrs.  Steed  leased 
the  premises.  Including  tbe  laud  In  question, 
to  one  John  T.  Rich,  who,  as  her  tenant,  oc- 
cupied it  until  December  5,  1896,  when  he 
(Rich)  purchased  from  Mrs.  Steed  the  entire 
property.  John  X.  Rich,  after  purchasing  the 
property,  continued  in  the  open,  notorious, 
peaceable,  and  uninterrupted  possession  of  it 
until  bis  death,  which  occurred  in  1897.  His 
son,  John  Y.  Rich,  the  defendant,  who  had 
been  liTiug  on  the  premises  with  his  father, 
John  T.  Rich,  continued  in  possession  until 
tbe  commencement  of  this  suit.  Mrs.  Steed 
testified  that  during  the  time  she  was  in  pos- 
session of  the  land  in  question  she  paid  all 
taxes  assessed  against  it,  and  her  claim  of 
ownership  and  possession  was  open,  notori- 
ous, uninterrupted,  and  peaceable,  and  known 
to  tbe  plaintiff,  who  visited  at  her  bouse,  and 
during  said  time  frequently  passed  by  it. 
Tbe  evidence  also  tended  to  show  that  plain- 
tiff must  have  known  of  the  sale  and  transfer 
of  tbe  land  by  Mrs.  Steed  to  John  T.  Rich, 
and  during  the  seven  or  eight  years  covering 
the  occupation  and  claim  of  ownership  of  tbe 
laud  by  these  parties,  and  tbe  transactions 
between  them  in  relation  to  tbe  land,  be  made 
no  claim  of  ownership,  either  to  Mrs.  Steed 
or  to  John  T.  Rich;  and  some  of  the  wit- 
61  Jf .— 22 


nesses  in  the  case  testlfled  tiiat  Snow  bad 
disclaimed  to  them  having  any  interest  in  the 
land  in  question.  Plaintiff  testified  that  be- 
fore Steed  and  bis  wife  commenced  building 
this  house  a  conversation  was  had  between 
plaintiff  and  Loveland  and  Steed  and  his 
wife,  and  it  was  decided  that  the  house  should 
be  built  on  the  Hue,  so  that,  In  case  of  any 
trouble  arising  afterwards,  no  portion  of  tbe 
house  would  be  situated  on  the  ground  in 
question.  This  testimony  was  contradicted 
by  Mr.  Steed  and  his  wife,  both  of  whom  tes- 
tified that  they  never  knew  or  heard  of  plain- 
tiff claiming  any  interest  in  or  to  the  land. 
Tbe  Issues  were  tried  by  a  Jury,  who  returned 
a  verdict  for  defendant,— "No  cause  of  ac- 
tion." Judgment  was  entered  on  the  verdict 
September  16,  1898.  Plaintiff,  within  tbe 
time  provided  by  law,  served  defendant  witli 
notice  of  Intention  to  move  for  a  new  trial. 
On  September  15,  1898,  tbe  court  overruled 
the  motion.  An  appeal  was  duly  taken  April 
24,  1899,-7  months  and  18  days  after  the 
entry  of  Judgment,  but  less  than  6  months 
after  the  motion  for  a  new  trial  was  over- 
ruled. The  defendant  now  moves  this  court 
to  dismiss  the  appeal  on  the  ground  that  it 
was  not  taken  within  tbe  time  re<iulred  by 
law. 

S.  P.  Armstrong  and  J.  A.  Williams,  for  ap- 
pellant. Henry  L.  Steed  and  R.  H.  Jones, 
for  respondent. 

McCARTY,  District  Judge,  after  stating 
tbe  facts,  delivered  the  opinion  of  the  court. 

nils  court  has  repeatedly  held  that  a  Judg- 
ment Is  not  final  while  a  motion  for  a  new 
trial,  made  within  the  time  allowed  by  law. 
is  pending  and  undisposed  of,  and  that  an 
appeal  taken  and  perfected  within  six 
months  from  the  date  of  overruling  the  mo- 
tion for  a  new  trial  is  taken  in  time.  Wat- 
son V.  Mayberry,  15  Utah,  205,  49  Pac.  4T9; 
Orchard  Co.  v.  Hanley,  15  Utah,  506,  50  Pac. 
611;  StoU  v.  Mining  Co.,  19  Utah,  271,  57 
Pac.  295.  On  the  authority  of  those  cases 
tbe  motion  to  dismiss  the  appeal  Is  overruled. 

Plaintiff  offered  to  prove  that,  Just  prior 
to  the  death  of  C.  C.  Loveland,  he  (Loveland) 
came  to  plaintiff,  and  took  him  to  Steed's  of- 
fice, and  while  there  asked  him  (Snow)  for  a 
deed  to  his  wife  for  the  land  in  question, 
and  Snow  stated  to  Loveland  that  he  would 
not  give  a  deed  imtil  be  received  a  deed  for 
the  100  acres  of  Deweyvllle  land,  to  which 
offer  defendant  objected.  The  court  sustain- 
ed tbe  objection,  to  which  ruling  the  plain- 
tiff excepted,  and  now  assigns  it  as  error. 
We  think  the  court  was  right  It  was  not 
shown,  or  attempted  to  be  shown,  that  either 
Mrs.  Steed  or  John  T.  Ricb  was  present  at 
the  time  this  alleged  conversation  took  place: 
and  the  rule  is  well  settled  that  the  declara- 
tions of  the  grantor,  made  after  having  part- 
ed with  his  title,  are  not  admissible  to  im- 
peach his  own  conveyance,  in  tbe  absence  ot 
any  proof  of  cc^usion  or  of  some  fraudulent 
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scheme  between  the  grantor  and  the  grantee. 
1  Jcmes,  Ev.  §  242,  and  cases  cited  in  note. 
There  Is  no  evidence  In  this  case  that  shows 
or  tends  to  show  any  fraud  on  the  part  ot 
oither  Mrs.  Steed  or  John  T.  KIch,  but  It  ap- 
l)ears  from  the  record  that  they  acted  In  good 
faith  In  the  transactions  by  which  they  ac- 
quired title  to  the  land  In  question. 

Counsel  for  the  appellant  objected  and  ex- 
cepted to  the  testimony  showing  adverse  pos- 
.sesslon  on  the  part  of  Mrs.  Steed  and  John  T. 
Rich  of  the  land  in  dispute,  and  alleges  error 
because  of  the  admission  thereof,  on  the 
ground  that  adverse  possession  was  not  prop- 
erly pleaded.  We  think  the  position  of  coun- 
sel on  this  point  is  untenable.  Section  2092, 
Rev.  St.  1808,  provides  that  "In  pleading  the 
statute  of  limitations  it  is  not  necessary  to 
state  the  facts  showing  the  defense,  but  It 
may  be  stated  generally  that  the  cause  of 
action  is  barred  by  the  provisions  of  section 
(giving  the  number  of  the  section  in  the  Code 
of  Civil  Procedure  relied  upon,  and  of  the 
HUbdIvlsion  thereof,  if  it  is  so  divided),  and 
if  such  allegation  be  controverted  the  party 
pleading  must  establish  on  the  trial  the  facts 
showing  that  the  cause  of  action  is  so 
barred."  Defendant's  answer  contained  the 
following  allegation:  "For  a  second  defense, 
the  defendant  alleges  that  the  said  cause  of 
action.  It  any,  stated  in  said  complaint,  is 
barred  by  the  provisions  of  sections  2850, 
28G0,  et  seq..  Revised  Statutes  and  Code  of 
Civil  Procedure."  We  think  this  allegation 
was  sufficient  to  authorize  the  Introduction 
of  evidence  showing  adverse  possession.  It 
is  certainly  in  compliance  with  the  require- 
ments of  section  2002,  above  referred  to.  Sec- 
tion 28jO  of  our  Code  is  identically  the  same 
as  the  provisions  of  the  California  Code  on 
the  same  subject  (Deering's  Code  Civ.  Proc. 
§  318);  and  it  has  been  repeatedly  held  by 
the  supreme  court  of  that  state  that,  in  an 
action  to  recover  possession  of  land,  a  plea 
of  the  statute  of  limitations,  in  the  form  pre- 
scribed by  the  Code  of  Civil  Procedure,  and 
referring  to  the  section  relied  upon,  giving 
the  numl)er  and  subdivision  thereof  when 
the  section  is  divided  into  subdivisions,  is 
sufficient,  and  entities  the  defendant  to  give 
in  evidence  every  essential  fact  tending  to 
establish  the  defense  of  the  statute.  Hagely 
V.  Ilageiy,  (i8  Cal.  348,  0  Pac.  305;  Webber 
V.  Clarke,  74  Cal.  11,  15  Pac.  431;  Manning 
V.  Dallas,  73  Cal.  420,  15  Pac.  34;  2  Estee, 
PI.  &  Prac.  §  3321. 

In  his  brief,  counsel  for  plaintiff  has  elabo- 
rately and  at  considerable  length  discussed 
the  question  as  to  whether  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations, 
lie  Insists  tiiat  tlie  record  conclusively  shows 
that,  after  C.  C.  I»voland  mortgaged  the 
Deweyville  land,  they  (Snow  and  Ijoveland) 
agreed  to  hold  the  contract  for  the  exchange 
of  lauds  In  abeyance  until  the  expiration  of 
the  mortpnge.  at  wliloh  time  they  were  to 
make  conveyance  eaoli  to  the  other,  respec- 
tively,  and  that,   as  a  proposition   of  law. 


plaintiff  is  entitled  to  lecover,  and  that  the 
plea  of  the  statute  of  limitations  ought  not  to 
prevail.  Plaintiff's  cause  ot  action  accrued 
when  he  discovei-ed  that  Loveland  had  vio- 
j  lated  his  agreement  by  mortgaging  the  land 
\  In  question,  thereby  rendering  it  Impossible 
for  blm  to  comply  with  the  contract  to  con- 
vey the  land  to  plaintiff.  The  subsequent 
verbal  agreement  between  the  parties  that 
they  would  wait  five  years  before  executing 
deeds  each  to  the  other  for  the  lands  men- 
tioned, while  it  would  deprive  Loveland  of 
the  benefit  of  the  statute  of  limitations, 
would  not  preclude  the  subsequent  grantees 
of  their  land,  who  in  good  faith  went  Into 
possession  of  the  same  under  a  claim  of 
right,  and  without  notice  or  knowledge  of 
the  agreement,  from  successfully  pleading 
the  statute,  provided  their  possession  was 
peaceable,  uninterrupted,  continuous,  open, 
adverse,  and  under  claim  of  right,  and 
known  to  the  plaintiff.  There  is  a  conflict 
In  the  evidence  as  to  whether  or  not  the  sub- 
sequent grantees  had  notice  of  the  verbal 
agreement  referred  to,  but  the  great  pre- 
ponderance of  the  evidence  on  this  point  is 
decidedly  In  favor  of  the  defendant  And 
even  if  Mrs.  Steed  did  know  of  this  agree- 
ment, but  entered  into  possession  of  the 
property  under  a  claim  of  ownership,  and  she 
and  her  grantees  paid  all  taxes  assessed 
against  It,  and  continued  in  peaceful,  open, 
notorious,  and  adverse  possession  under  a 
claim  of  right  for  a  period  of  seven  years 
before  the  commencement  of  the  action,  and 
during  said  time  the  character  of  her  claim 
and  possession  wae  known  to  Snow,— and 
the  great  weight  of  the  evidence  shows  such 
to  be  the  case,— she  and  her  grantee  acquired 
title  by  adverse  possession  under  the  statute. 
Armstrong  v.  Risteau's  Lessee,  5  Md.  236; 
Hale  v.  Gladfelder,  52  111.  91;  2  Wood,  Lim. 
Act  S  2^:  BusweU.  Lim.  f  230.  We  find 
no  error  in  the  record,  and  the  judgment  of 
the  trial  court  is  therefore  affirmed;  the 
costs  of  this  appeal  to  be  taxed  against  the 
api)ellant. 

BARTCH,  C.  J.,  and  BASKIX,  J.,  concur. 


(22  Vtah  100) 

KIRKMAN  T.  BIRD  et  al. 

(Supreme  Court  of  Utah.     May  14,  1900.) 

CHANGE    OF    REMEDY— OBLIGATION    OP    CON- 
TRACT—BXE,MPTION    OF   WAGES. 

1.  Any  change  or  limitation  of  a  remedy 
whifh  docs  not  materially  abridge  the  right 
does  not  impair  the  oWifration  of  the  contract. 

2.  Section  7,  p.  00,  Set>8.  Laws  1899.  which 
absolutely  exempts  to  man-ied  men  or  iieads  of 
fumiiics  their  earnings  for  personal  services 
rendered  witliiu  GO  days  next  preceding  the 
levy  of  execution,  by  garnishment  or  other- 
wise, being  reasonable,  and  directed  to  the 
ren\eUy,  and  not  the  ri^ht,  docs  not  impair  the 
obliftiilion  of  contracts  entered  into  prior  to  its 
piiss:i);c.  and  is  not  in  violation  of  section  10, 
art.  1.  (Vmst.  t'.  S. 

(Syllabus  by  the  Court.) 
Appi'.il  from  district  court.  Salt  Lake  coun- 
ty; A.  X.  Cherry,  Judge. 
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Action  by  John  M.  Kirkman  against  Wil- 
liam Bird,  Jr.  The  Rio  Grande  Western 
Railway  Coiupany  was  garnished.  Judgment 
for  defendant  garnishee,  and  plaintiff  ap- 
peals.   Affirmed. 

Krebs  &  Hoppaiigh,  for  appellant.  W.  H. 
Bramel,  for  respondent.  Bennett,  Harkness, 
Howat,  Sutherland  &  Van  Cott,  for  garnishee. 

BASKIN,  J,  There  is  no  controTcrsy  In 
regard  to  the  facts  in  this  case,  which  are  as 
follows:  That  on  the  13th  of  May,  1896,  the 
defendant  was  indebted  to  the  plaintiff  for 
goods  and  merchandise  previously  sold  by  the 
latter  to  the  defendant;  that  on  that  day 
the  plaintiff  recovered  on  said  Indebtedness 
a  Judgment  for  §286.47,  and  costs  amount- 
ing to  $11.26;  that  on  the  12th  of  December, 
1890,  an  execution  was  Issued  on  said  Judg- 
ment, and  the  Rio  Grande  Western  Railway 
Company  was  garnished;  that  said  company, 
on  the  28th  of  December,  1899,  answered 
"that  it  was  indebted  to  the  defendant  in  the 
sum  of  $T7.50  for  services  rendered  from 
Xovember  1  to  December  12,  1899,  Inclusive, 
which  was  subject  to  the  claim  of  plaintiff; 
that  the  same  was  exempt  from  execution; 
that  the  defendant  was  before  and  at  the 
date  of  said  garnishment,  and  had  ever  since 
been,  a  married  man,  with  a  wife  and  child 
dependent  upon  him  for  support;  and  that  he 
and  bis  wife  and  child  were  before  and  at 
the  date  of  said  garnishment,  and  ever  since 
had  been,  residents  of  Salt  Lake  City,  TJtah." 
The  respondent  William  Bird,  Jr.,  also  filed 
an  answer,  alleging  the  same  facts  set  up 
by  said  company.  A.  L.  Hoppaugh,  one  of 
the  attorneys  for  plaintiff,  made  and  filed 
an  affidavit  admitting  the  facts  alleged  in 
the  foregoing  answers,  except  the  conclus- 
ion that  said  earnings  were  exempt  from  ex- 
ecution, and  stating  that,  at  the  time  said 
goods  and  merchandise  were  sold  and  said 
Judgment  rendered,  the  said  Bird  had  no 
proi)erty  except  his  monthly  earnings  for  per- 
sonal services,  and  that  one-half  of  said 
earnings  at  the  last-named  dates  were,  and 
ever  since  have  been,  subject  to  the  execu- 
tion of  said  Judgment  It  Is  also  admitted 
that  defendant  has  no  property  upon  which 
execution  can  be  levied,  or  out  of  which 
said  Judgment  can  be  satisfied,  If  all  of  the 
earnings  of  said  defendant  are  exempt  from 
execution. 

The  respondents  claim  exemption  under  an 
act  of  the  legislature  approved  March  9,  1889 
(Laws  1809,  p.  99.  f  7),  which  exempts  from 
execution  "the  earnings  of  the  Judgment 
debtor  for  i)ersonaI  services  rendered  within 
sixty  days  next  preceding  the  levy  of  the 
execution,  by  garnishment  or  otherwise,  If 
the  Judgment  debtor  be  a  married  man,  or 
with  a  family  dependent  upon  him  for  sup- 
port." The  court  below  held  that  said  earn- 
ings, under  said  provision,  were  exempt,  and 
rendered  Judgment  accordingly.  The  appel- 
lant contends  that  the  legislature  did  not  in- 
tend that  said  provision  should  have  any  re- 


troactive effect,  and  that  the  Judgment  In 
this  case  giving  It  snch  effect  Is  in  viola- 
tion of  section  10,  art.  1,  of  the  constitution 
of  the  United  States,  and  impairs  the  obliga- 
tion of  the  ImpUed  contract  between  the 
parties  which  arose  upon  sale  of  the  said 
goods  and  merchandise  previous  to  the  pas- 
sage of  said  act 

At  the  date  of  the  Implied  contract  and  the 
rendition  of  said  Judgment,  under  the  at- 
tachment law  then  in  force,  garnishment  of 
one-half  only  of  the  defendant's  earnings  for 
his  personal  services  rendered  within  60  days 
preceding  service  on  the  garnishee  was  per- 
missible. 2  Comp.  Laws  1888,  p.  307,  subd. 
7;  Laws  1806,  p.  214,  §  7.  Section  7  of  the 
act  of  1899  did  not  abolish  the  remedy  by 
garnishment  but  simply  amended  the  former 
act  so  as  to  exclude  the  whole  of  such  earn- 
ings for  services  rendered  durhig  such  period 
from  the  operation  of  that  process,  when 
the  Judgment  debtor  is  a  married  man  or  has 
a  family  dependent  upon  him  for  support. 
So  that  the  alleged  injury  complained  of  in 
this  case  is  said  limitation  of  the  remedy  by 
garnishment  Therefore  the  only  question 
presented  Is  whether  this  limitation  impairs 
the  obligation  of  the  contract. 

The  remedy  by  garnishment  is  purely  stat- 
utory, and  not  a  common  right.  9  Am.  &  Eng. 
Bnc.  Law,  809;  Drake,  Attachm.  §  461a.  In  the 
case  of  Sturges  v.  Crowningshield,  4  Wheat 
200,  4  L.  Ed.  550,  Chief  Justice  MarshaU  said: 
"Without  impairing  the  obligation  of  the  con- 
tract, the  remedy  may  certainly  be  modified 
as  the  wisdom  of  the  nation  shall  direct" 
In  that  case  it  was  held  that  the  remedy 
of  Imprisonment  (which  existed  at  common 
law)  might  be  abolished  without  impairing 
the  obligation  of  the  contract  In  the  case 
of  Bronson  r.  Klnzie,  1  How.  315,  11  L.  Ed. 
144,  Chief  Justice  Taney  In  the  opinion  said: 
"Undoubtedly  a  state  may  regulate  at  pleas- 
ure the  modes  of  proceeding  in  its  courts  in 
relation  to  past  contracts  as  well  as  future. 
It  may,  If  It  thinks  proper,  direct  that  the 
necessary  implements  of  agriculture,  or  the 
tools  of  the  mechanic,  or  articles  of  necessity 
In  household  furniture,  shall,  like  wearing 
apparel,  not  be  liable  to  execution  on  Judg- 
ments. Regulations  of  this  description  have 
always  been  considered.  In  every  civilized 
community,  as  properly  belonging  to  the  rem- 
edy, to  be  exercised  or  not  by  every  sover- 
eignt.v,  according  to  its  own  views  of  policy 
and  humanity.  It  must  reside  in  every  state 
to  enable  It  to  secure  Its  citizens  from  unjust 
and  harassing  litigation,  and  to  protect  them 
in  those  pursuits  which  are  necessary  to  the 
existence  and  well  being  of  every  community. 
And,  although  a  new  remedy  may  be  deemed 
less  convenient  than  the  old  one,  and  may 
In  some  degree  render  the  recovery  of  debts 
more  tardy  and  ditflcuit,  yet  It  will  not  fol- 
low that  the  law  Is  unconstitutional.  What- 
ever belongs  merely  to  the  romedy  may  be 
altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  Impair  tlie 
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obligation  of  the  contract  But,  If  that  ef- 
fect is  produced,  it  Is  Immaterial  whether 
It  is  done  by  acting  on  the  remedy  or  direct- 
ly on  the  contract  Itself.  In  either  case,  it 
is  prohibited  by  the  constitution."  In  the 
csise  of  Edwards  v.  Kearzey,  96  U.  S.  807,  24 
It.  Ed.  709,  the  court  sums  up  its  conclusions 
In  this  language:  "The  remedy  subsisting  In 
«  state  -v^hen  and  where  a  contract  is  made 
and  Is  to  be  performed  is  a  part  of  its  oblle:a- 
tion,  and  any  subsequent  law  oi.  tie  str.te 
which  so  affects  that  remedy  as  substantially 
to  impair  and  lessen  the  value  of  the  con;T9.ct 
is  forbidden  by  the  constitution,  and  is  t<i^rc- 
fore  void."  Justice  QiJtord,  in  a  concur.^ng 
-opinion  in  the  foresolng  case,  on  pagts  GC3, 
609,  06  U.  S.,  anci  page  7C9,  24  L.  Ed.,  said: 
"Beyond  all  doubt,  a  state  legislature  u:^y 
regulate  all  si^ch  pioceedings  In  its  courts 
.at  pleasure,  subject  only  to  the  condition  tnat 
the  new  regulation  s^all  not  In  any  mat3rial 
respect  iJipair  the  jv.at  rights  of  any  party 
to  a  pre-existing  contract.  Authorities  to  t^at 
■effect  are  numerous  and  decisive,  and  it  Is 
equally  clear  that  a  state  legislature  may, 
If  it  thinks  proper,  direct  that  ihe  necessary 
Implements  of  a4,Ticulture,  or  the  tools  of  the 
mechanic,  cr  certain  articles  of  universal  ne- 
cessity In  household  furniture,  sJf.all,  like 
wearing  apparel,  not  be  liable  to  attachment 
And  execution  for  simple  contract  debts.  Reg- 
ulations of  the  description  mentioned  have 
always  been  considered  in  e/ery  civilized 
-community  as  properly  belonging  to  the  rem- 
edy to  be  exercised  or  not  by  every  sover- 
eignty, according  to  Its  own  views  of  policy 
and  humanity."  And  Justice  Hunt,  in  a  con- 
curring opinion  In  the  same  case  (page  010, 
80  U.  &,  K<A  page  800,  24  L.  Ed.),  said:  "I 
thinlv  that  the  law  was  correctly  announced 
by  Mr.  Chief  Justice  Taney  In  Bronson  v. 
Kiuzle,  1  How.  311,  11  L.  Ed.  143,  when  he 
said:  A  state  'may,  if  it  thlulc  proper,  di- 
rect that  the  necessary  Implements  of  agri- 
culture, or  the  tools  of  a  mechanic,  or  arti- 
cles of  necessity  in  household  furniture,  shall, 
like  wearing  apparel,  be  not  liable  to  execu- 
tion on  judgments.'  "  In  the  case  of  Tennes- 
see V.  Sneed,  00  U.  S.  74.  24  L.  Ed.  012,  Jus- 
tice Hunt,  In  delivering  the  opinion  of  the 
■court,  said:  "On  the  general  subjects  and 
for  numerous  Illustrations  reference  is  made 
to  the  following  cases:  Bronson  v.  Klnzle, 
1  How.  311,  11  L.  Ed.  143  (before  quoted 
from),  and  Von  Hoffman  v.  City  of  Quincy, 
4  Wall.  553,  18  L.  Ed.  403."  In  the  latter 
case  it  was  stated  "that  the  right  to  imprison 
for  debt  is  not  a  part  of  the  contract.  It 
Is  regarded  as  penal,  rather  than  remedial. 
The  states  may  abolish  it  whenever  they 
think  proper.  They  may  also  exempt  from 
sale,  under  execution,  the  necessary  Imple- 
ments of  agriculture,  the  tools  of  a  mechanic, 
and  articles  of  necessity  In  household  fur- 
niture. It  is  said:  'Regulations  of  this  de- 
.scrlptlon  have  always  been  considered  In  ev- 
ery civilized  community  as  properly  belong- 
ing to  the  remedy,  to  Ite  exercised  by  every 


sovereignty  according  to  tts  Tlews  of  policy 
and  humanity.'  It  Is  competent  for  the  states 
to  change  the  form  of  the  remedy,  or  to  modi- 
fy it  otherwise,  as  they  may  see  flt,  provided 
no  substantial  right  secured  by  the  contract 
Is  thereby  Impaired.  No  attempt  has  been 
made  to  fix  definitely  the  line  between  al- 
terations of  the  remedy,  which  are  to  be 
d3emed  legitimate,  and  those  which,  under 
the  form  of  modifying  the  remedy,  impair 
substantial  rights.  Every  case  mast  be  de- 
termined upon  Its  own  circumstances."  See, 
also,  Fennlman's  Case,  ICa  U.  S.  714,  20  L. 
Ed.  (X)2;  McGahey  v.  \ir?ir.la,  185  U.  S.  032. 
10  Cup.  Ct.  972,  34  L.  Ed.  304;  P^reso  v. 
rodge,  103  U.  S.  100,  16  Sup.  Ct.  971,  41  L. 
Ed.  813;  Cooley,  Const  LIm.  340  et  seq.; 
3jth.  St.  Const  SS  477,  483.  In  Suth.  St. 
Const  {  4J2,  It  Is  stated:  "No  peraon  can 
Oialm  a  vested  right  In  any  particular  mode 
of  procedure  for  the  enforcement  or  defense 
of  his  rights.  •  •  •  A  remedy  may  be 
provided  for  existing  rights,  and  new  reme- 
dies added  to  or  substituted  for  those  which 
exist  Every  case  must  to  considerable  ex- 
tent depend  upon  its  own  circumstances. 
General  words  in  remedial  statutes  may  be 
applied  to  past  transactions  and  pending 
cases,  according  to  all  indications  of  legis- 
lative Intent  and  this  may  t>e  greatly  influ- 
enced by  considerations  of  convenience,  rea- 
sonableness, and  justice."  Judge  Cooley,  In 
his  work  on  Ocnstltutlonal  Limitations  (page 
340),  says:  "Such  being  the  obUgation  of 
a  contract.  It  Is  obvious  that  the  rights  of  the 
parties  in  respect  to  it  are  liable  to  be  affect- 
ed in  many  ways,  by  changes  in  the  laws, 
which  it  could  not  have  been  the  intention 
of  the  constitutional  provision  to  preclude. 
There  are  few  laws  which  concern  the  gen- 
eral pcrfice  of  the  state,  or  the  government 
of  Its  citizens,  in  their  intercourse  with  each 
other  or  with  strangers,  which  may  not  in 
some  way  or  other  affect  the  contracts  which 
they  have  entered  Into  or  may  thereafter 
form."  Creditors  as  well  as  debtors  are  pre- 
sumed to  know  that  the  legislature  has  an 
Inherent  power  to  enlarge,  limit  alter,  or  re- 
peal remedial  statutes,  provided  that  con- 
tracts are  not  directly  impaired,  and  a  rem- 
edy be  left  though  less  convenient  and  less 
prompt  and  speedy,  than  the  one  so  changed 
or  repealed.  Also  to  enact  such  laws  as, 
"according  to  Its  own  views  of  policy  and  hu- 
manity, It  may  deem  necessary  to  protect 
the  citizens  of  the  state  from  unjust  merci- 
less, and  oppressive  litigation  and  other  evils 
detrimental  to  the  common  weal,  and  pn>- 
tect  them  In  those  pursuits  of  Industry,  and 
secure  to  them  those  privileges  and  rights, 
which  experience  has  already  shown,  or  in 
the  future  may  I)e  shown,  to  be  necessary  to 
the  prosperity  and  strength  of  the  state,  al- 
though such  necessaiy  laws  may  in  some 
way  or  other  affect  contracts  previously  en- 
tered Into."  Among  such  necessary  laws  are 
police  regulations,  exemptions  from  forced 
sales  on  execution  of  necessary  implements 
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of  agriculture,  the  tools  ot  mechanlca,  neces- 
sary household  furniture  for  the  use  of  the 
family  and  their  wearing  apparel,  exejiption 
of  a  portion  of  the  wages  of  laborers,  etc. 
Parties  making  contracts,  I  thlnlt,  should  be 
charged  with  notice  that  the  legislature  has 
a  right  to  make  such  necessary  changes  In 
the  laws,  and  that  It  should  be  presumed  that 
they  Intended  their  contracts  to  be  subject 
to  such  reasonable  and  necessary  changes. 
Judge  Cooley.  in  his  work  on  CJonstltutlonal 
Mniitations  (pages  707,  708),  states  the  propo- 
sition thus:  "The  occasions  to  consider  this 
subject  in  its  bearings  upon  the  clause  of 
the  constitution  of  the  United  States  which 
forbids  the  states  passing  any  laws  Impair- 
ing the  obligation  of  contracts  have  been  fre- 
quent and  varied,  and  it  has  been  held,  with- 
out dissent,  that  this  clause  does  not  so  far 
remove  from  state  control  the  rights  and 
properties  which  depend  for  their  existence 
or  enforcement  upon  contracts  as  to  relieye 
them  from  the  operation  of  such  general  reg- 
ulations for  the  good  government  of  the  state 
and  the  protection  of  the  rights  of  Individ- 
uals as  may  be  deemed  Important  All  con- 
tracts and  all  rights,  it  Is  declared,  are  sub- 
ject to  this  power;  and  not  only  may  regula- 
tions which  affect  them  be  established  by 
the  state  but  all  such  regulations  must  be 
subject  to  change  from  time  to  time,  as  the 
general  well-being  of  the  community  may  re- 
quire, or  as  the  circumstances  may  diange, 
or  as  experience  may  demonstrate  the  neces- 
sity." in  the  Dartmouth  Oollege  Case,  4 
Wheat.  629,  4  L.  Ed.  657,  Chief  Justice  Mar- 
shall uses  this  language:  "The  franiers  of 
the  constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institu- 
tions adopted  for  Idtemal  government,  and 
that  instrument  they  have  given  us  is  not 
to  be  so  construed."  Certainly,  any  change 
or  limitation  of  the  remedy  which  does  not 
materially  abridge  the  right  does  not  impair 
the  obligation  of  the  contract.  As  stated  In 
A'on  Hoffman  v.  City  of  Qulncy.  4  Wall.  534, 
18  L.  Ed.  403,  "every  case  must  be  deter- 
mined upon  Its  own  circomstances."  In  the 
case  at  bar  it  is  conceded  that  the  defendant 
has  a  family  dependent  upon  him  for  sup- 
l)ort,  and  that  his  only  means  of  doing  so  is 
his  wages.  It  Is  a  matter  of  common  knowl- 
edge that,  at  the  time  and  previous  to  the 
passage  of  the  act  limiting  the  remedy  by 
garnishment,  many  other  citizens  of  the  state 
were  In  the  same  situation  as  the  defendant, 
and  that,  owing  to  the  financial  crisis  which 
prevailed.  It  was  a  difficult  task  for  the  la- 
borer to  earn  suiticient  to  properly  support 
his  family.  In  view  of  these  facts,  the  lim- 
itation of  the  remedy  of  garnishment  was 
reasonable  and  necessar.v,  and  is  not  such  a 
change  as  Impairs  the  obligation  of  the  con- 
tract. It  Is  ordered  that  the  Judgment  of  the 
court  below  be  affirmed,  and  that  the  appel- 
lant pay  the  costs. 

BARTOH,  C.  }.,  and  MINER,  J.,  concur. 


BLAIR  V.  BOSWELI/  et  al. 

(Supreme  Court  of  Oregon.    June  11,  1900.) 

INJUNCTION— MINES  AND  MINBRA1.S— DAMS  IN 
NONNAVIOABLB  STREAM. 

The  owner  of  dams  in  a  nonnavigable 
stream,  and  his  predecessors  in  interest,  had 
deposited  tailings  from  the  mine  in  the  stream, 
and  used  the  water  thereof,  for  more  than  20 
years,  to  carry  off  the  di'bris.  The  owner  of  a 
lower  claim  built  dams  iu  tlie  stream,  about  8 
feet  high  fi-om  the  bed  of  the  stream,   at  a 

Soint  where,  owing  to  the  fall  of  the  stream, 
cfeudaut's  dam  would  have  to  be  70  foot 
high  before  it  would  back  water  on  the  prem- 
ises of  the  upper  proprietor,  held,  that  the  up- 
per propi-ietor  cannot  enjoin  the  maintenance 
of  the  dam  constructed  by  the  lower  proprietor, 
since   the   probability  of  injury   to   the   upper 


{Jy 


proprietor  by  its  maintenance  is  too  remote. 

Apiieal  from  circuit  court,  Malheur  coun- 
ty;  M.  D.  Clifford,  Judge. 

Injunction  suit  by  Jed  A.  Blair  against 
L.  Boswell  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

This  Is  a  snit  to  enjoin  the  maintenance 
of  dams  constructed  In  a  nonnavigable 
stream.  The  transcript  shows  that  plain- 
tiff's predecessors  in  interest  built  dams  In 
Mormon  Basin  creek.  In  Malheur  county, 
Or.,  and  made  an  appropriation  of  the  water 
of  that  stream,  which  was  conducted  in 
ditches,  and  used  in  separating  gold  from 
the  baser  materials  in  which  it  was  im- 
bedded, after  which  the  water  was  returned 
to  the  creek,  carrying  with  It  the  tailings 
from  certain  placer  mines.  These  dams  are 
provided  with  gates,  which,  being  opened, 
liberate  the  accumulated  water,  permitting 
It  to  flow  down  and  flush  the  creek,  carry- 
ing with  it  the  d^'bris.  The  defendant  John 
Turner  thereafter  constructed  dams  In  said 
creek  about  three  miles  below  plaintiff's 
dams,  and  a  ditch  therefrom  whereby  he 
diverted  the  water  so  returned,  and  used 
it  in  operating  his  placer  claim.  The  plain- 
tiff alleges  that  he  Is  the  owner  of  the 
water  of  said  creek,  and  of  the  right  to  use 
the  channel  thereof  from  his  dams  to  its 
mouth  to  carry  off  his  tailings,  and  that 
the  defendant  unlawfully  obstructed  the 
flow  of  water  therein,  which  will  cause  the 
bed  of  the  stream  to  be  tilled  with  d<^brls, 
and  prevent  the  working  of  his  mines.  The 
answer  having  denied  the  material  allega- 
tions of  the  complaint,  a  trial  was  had,  re- 
sulting In  a  decree  dismissing  the  suit,  and 
plaintiff  appeals. 

M.  L.  Olmsted,  for  appellant.  J.  L.  Rand, 
for  respondents. 

MOORE,  J.  (after  stating  the  facts).  The 
testimony  shows  that  defendant's  lower 
dam  is  about  8  feet  high  from  the  bed  of 
the  creek,  and  tliat  the  fall  of  water  be- 
tween plaintiff's  and  defendant's  dams  is  5.S 
inches  to  the  rod,  so  that,  if  it  be  assumed 
that  the  tailings  from  plaintiff's  mine  are 
arrested  by  defendant's  dams,  and  settle  horl- 
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zontally  In  the  bed  of  tbe  creek,  the  surface 
of  the  precipitation  would  extend  back  from 
the  line  of  obstruction  only  18.11  rods,  when, 
the  reservoir  becoming  filled,  the  sediment- 
ary deposit  would  flow  over  the  top  of  the 
dam.  The  defendant's  ditch  by  which  he 
dlvei-ts  the  water  to  his  mine  taps  the  crpek 
at  a  point  below  a  low  brush  dam  and 
above  his  said  lower  dam,  and,  If  the  debris 
fills  the  creek  to  the  top  of  the  latter,  the 
ditch  will  be  rendered  useless,  to  avoid 
which  the  lower  dam  Is  provided  with  a 
gate,  which,  being  opened,  will  permit  the 
tailings  to  be  carried  down  the  creek.  The 
distance  from  defendant's  dams  to  the  low- 
er line  of  plaintiff's  placer  claims  Is  about 
one-half  mile;  and  when  the  fall  of  the 
creek  Is  considered,  showing  that  a  dam 
70.66  feet  In  height  would  be  required  to 
back  the  water  to  plalntlfTs  lower  line,  the 
probability  of  his  sustaining  Injury  by  the 
maintenance  of  a  dam  8  feet  high  Is  cer- 
tainly very  remote. 

It  Is  contended  that  plaintiff  and  his  pre- 
decessors In  Interest  having  deposited  tail- 
ings in  Mormon  Basin  creek,  and  used  the 
water  thereof,  for  more  than  20  years,  to 
carry  off  the  debris,  a  right  was  thereby 
acquired  to  continue  such  use,  and,  this 
being  so,  the  court  erred  in  denying  the 
relief  demanded.  A  conflict  of  Judicial  ut- 
terance exists  respecting  the  right  of  a  prior 
appropriator  to  use  the  water  of  a  nonnavl- 
gable  stream  to  carry  off  tailings.  Thus, 
In  California  It  would  seem  that  such  right 
Is  recognized.  Stiles  v.  Laird,  6  Gal.  120; 
Irwin  V.  Phillips,  5  Cal.  140;  Sims  v.  Smith, 
7  Oal.  148l  In  Montana,  however.  It  has 
been  held  that  prior  locators  of  mining 
ground  have  no  right  to  allow  tailings  to 
run  free  in  a  gulch,  so  as  to  render  value- 
less the  mining  claims  of  subsequent  loca- 
tors below  them.  Lincoln  v.  Kodgers,  1 
Mont.  217.  Such,  also,  seems  to  be  the  rule 
in  Idaho.  Kalston  v.  Plowman,  1  Idaho, 
.59U.  Assuming,  without  deciding,  that  plain- 
tiff has  the  right  which  he  claims,  a  court 
of  equity  ought  not  to  grant  Injunctive  re- 
lief except  when  the  right  has  been  Invaded 
iu  a  manner  which  has  resulted,  or  must 
Inevitably  result.  In  injury  to  the  owner 
of  the  dominant  estate,  and,  as  the  testi- 
mony shows  that  this  cannot  happen  to 
plaintiff  from  the  maintenance  of  defend- 
ant's dams  as  now  constructed,  no  error 
was  committed  In  denying  the  rdiif  de- 
manded; for,  If  plaintiff  could  Insist  upon 
the  uninterrupted  flow  of  the  water  In  Mor- 
mon Basin  creek  because  sediment  from  his 
mines  had  been  carried  down  the  stream  by 
the  current,  he  might  with  equal  propriety 
enjoin  the  erection  of  dams  in  Willow  creek, 
and  In  the  Malheur,  Snake,  and  Columbia 
rivers,  Into  which  each  stream,  respectively, 
flows,  because  It  is  possible  that  an  atom 
of  such  sediment  may  reach  the  latter  river. 
The  plaintiff  having  failed  to  show  that  he 
has  suffered  or  would  neced}arily  sustain 


any  injury  to  his  premises  from  the  main- 
tenance of  defendant's  dams,  the  decree  1» 
affirmed. 


TURNER  V.  LOCY  et  at 
(Supreme  Court  of  Oregon.    June  11,  1900.) 

NDI8ANCB-ABATBMENT—HININQ— EVI- 
DENCE—TRIAL. 

1.  Where  defendant,  the  proprietor  of  a  min- 
ing claim  on  a  stream,  destroyed  plaintiff's 
dams,  situated  below  defendant's,  on  the  ground 
that  they  constituted  a  private  nuisance  to  de- 
fendant's prior  right  of  appi-opriatiun  of  the 
water,  defendant  is  not  entitled,  in  an  action 
for  injury  to  plaintiff's  dams,  to  show  the 
length  of  time  he  and  his  predecessors  had 
used  the  water  of  the  stream  to  carry  off  tail- 
ings from  his  mine  or  for  flushing  the  stream, 
in  the  absence  of  evidence  that  defendant  had 
been  injured  in  any  manner  by  the  construction 
of  plaintiff's  dam,  either  by  the  backwater 
flooding  defendant's  premises,  or  obstruction  to 
the  stream. 

2.  The  fact  that  the  proprietor  of  a  mining 
claim  erects  dams  across  a  nonnavigable 
stream,  whereby  debris  from  the  mines  of  au 
upper  proprietor  is  arrested,  does  not  consti- 
tute a  private  nuisance,  entitling  the  upper  pro- 
prietor to  abate  it,  nnlens  the  dam  backs  the 
water  on  the  upper  proprietor's  premises,  caus- 
ing him  such  injury  that  he  can  maintain  an  ac- 
tion therefor  notwithstanding  his  prior  appro- 
priation of  the  water  of  the  stream. 

3.  Instructions  asked  by  defendant,  justify- 
ing his  acts  complained  of  in  a  suit  against  him 
for  destroying  the  dams  of  a  lower  proprietor 
of  a  mining  claim  on  a  nonnavigable  stream, 
on  the  ground  that  they  constituteil  a  private 
nuisance  to  him,  as  an  npper  proprietor  of  a 
mining  claim,  are  properly  refused,  where  not 
predicated  on  the  assumption  that  defendant 
sustained  even  nominal  damages  by  the  main- 
tenance of  the  dams. 

Appeal  from  circuit  court,  Malheur  countj-; 
M.  D.  Clifford,  Judge. 

Action  by  John  Turner  against  J.  D.  Locy 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Jed  A.  Blair  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  in- 
juries to  plaintiff's  reservoirs.  The  facts  are 
that  plaintiff  is  the  owner  of  a  placer  mining 
claim  in  Harney  county.  Or.,  through  which 
Mormon  Basin  creek,  a  nonnavigable  stream, 
flows  in  a  well-defined  channel.  That  he  built 
two  dams  in  said  creek,  and  dug  a  ditch  there- 
from whereby  he  diverted  water  to  his  mines. 
The  defendant  is  the  owner  of  a  prior  right  of 
appropriation  of  the  waters  of  said  stream, 
which  he  diverts  and  uses  in  operating  placer 
mines  above  plalntlfl'B,  returning  the  water 
with  the  tailings  to  the  creek.  He  placed 
dams  in  the  creek  to  catch  the  sediment  from 
his  mines,  and  by  opening  gates  therein,  the 
debris  is  carried  down  stream  and  emptied  in- 
to Willow  creek,  into  which  Mormon  Basin 
creek  fiows;  and,  claiming  the  right  to  con- 
tinue flushing  the  latter  creek,  and  deeming 
plaintiff's  dams  a  private  nuisance  and  an 
obstraction  to  such  right,  he  removed  them, 
thereby  destroying  the  reservoirs,  whereupon 
this  action  was  Instituted,  resulting  in  a  judg- 
ment for  plaintiff  in  the  sum  of  $300.  and  the 
defendant  appeals. 
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M.  L.  Olmsted,  for  appeUaht  J.  L.  Band, 
for  respondent 

JIOORB,  J.  (after  stating  the  facts).  The 
defendant  and  his  witnesses  were  not  permit- 
ted to  testify  concerning  the  length  ot  time 
which  he  and  his  predecessors  had  used  the 
waters  of  Mormon  Basin  creelc  to  carry  off 
the  tailings  from  his  mine,  or  that  flushing 
the  creek  in  the  manner  adopted  by  him  was 
the  only  means  whereby  such  tailings  could 
be  removed;  and,  an  exception  having  been 
taken  by  bis  counsel  to  the  rejection  of  such 
testimony,  it  is  insisted  that  tiie  court  erred 
in  this  respect  Assuming,  without  deciding, 
that  an  adverse  user  of  the  waters  of  a  non- 
navlgable  stream  could  be  acQulred  by  de- 
positing in  the  bed  thereof  soil,  gravel,  and 
stones,  which  could  be  carried  off  by  sudden- 
ly precipitating  into  the  channel  of  the  stream 
a  great  quantity  of  water  accumulated  for 
that  purpose,  such  right  is  not  violated  by  a 
lower  iii>arian  proprietor  who  erects  a  dam 
In  the  stream  whereby  the  debris  Is  arrested, 
unless  by  retarding  the  flow  of  water  he 
causes  the  disintegrated  material  to  lodge  up- 
on the  premises  of  the  prior  appropriator,  or 
backs  the  water  up,  in  consequence  of  which 
he  sustains  an  injury.  If  the  tailings  put 
Into  Mormon  Basin  creek  by  defendant  were 
not  lodged  upon  tiis  mining  claim  by  the 
plaintiff's  dams,  it  is  immaterial  how  long  be 
or  his  predecessors  in  interest  bad  been  using 
the  waters  of  said  stream  for  the  purpose  of 
carrying  them  off,  or  that  such  creek  was  the 
only  means  whereby  he  could  get  rid  of  them. 
There  was  no  evidence  introduced  tending  to 
show  that  defendant  had  been  injured  in  any 
manner  by  the  construction  of  plaintiff's 
dams.  In  order  to  Justify  him,  as  a  prior  ap- 
propriator, in  destroying  these  dams,  as  a 
private  nuisance,  his  premises  must  have  been 
flooded  by  the  backwater,  or  injured  in  some 
other  way.  In  consequence  of  the  obstruction 
to  the  flow  of  the  stream.  Cooley,  Torts,  46; 
1  Wood,  Nuis.  i  3;  Ang.  Water  Courses,  § 
332;  Gates  y.  Blincoe,  26  Am.  Dec.  440;  Stiles 
r.  Laird,  5  Cal.  120.  The  defendant  not  ap- 
pearing to  have  sustained  any  Injury  In  this 
respect,  no  error  was  committed  in  rejecting 
the  testimony  so  offered  by  him. 

The  court  refused  to  give  at  defendant's 
request  the  following  instructions:  "The 
right  to  mine  the  placer  ground  of  the  United 
States  or  of  private  persons,  by  the  use  of 
water  appropriated  for  that  purpose  from 
nonnavlgable  streams,  carries  with  it  the 
right  to  wash  the  tailings  and  mining  d4brls 
into  the  natural  channels  of  such  streams 
whenever  the  channels  of  the  streams  become 
necessary  for  that  purpose.  Therefore,  if  you 
ftnd  from  the  evidence  that  It  was  necessary 
for  the  defendant  I^lair  to  use  the  chaunei 
of  Mormon  Basin  creek  for  the  carrying  away 
of  tailings  at  the  time  complained  of  In  the 
complaint,  then  the  plaintiff  had  no  right  to 
put  diims  or  obstructions  In  the  channel  of  the 
creek    which    would  prevent  the  defendant 


from  washing  away  and  carrying  off  mining 
tailings  at  such  times  as  he  required  the  use 
of  the  said  channel  for  that  purpose.  The 
use  of  the  waters  appropriated  from  a  stream 
for  mining  purposes  Is  not  only  for  washing 
out  gold,  but  also  for  carrying  away  and  re- 
moving the  earth  and  gravel,  the  result  of 
such  washings.  And  the  miner  prior  in  right 
in  the  use  of  such  water  has  a  prior  right  to 
the  use  of  the  channels  of  a  stream  for  the  car- 
rying away  of  the  tailings  by  the  use  of  such 
water  in  the  channels  of  nonnavlgable 
streams  when  necessary.  Therefore,  if  you 
find  from  the  evidence  that  defendant  was 
using  the  waters  of  the  stream  through  the 
channel  of  the  said  stream  for  carrying  away 
tailings  from  his  ground,  or  which  vrere  ac- 
cumulated upon  his  grounds  for  mining  pur- 
poses, then  the  plaintiff  had  no  right  to  ob- 
struct the  channel  of  the  stream  in  any  man- 
ner whatever  which  would  hinder  the  defend- 
ant Blair,  or  delay  or  prevent  the  free  and 
unobstructed  flow  of  the  waters  so  used  in 
the  carrying  away  of  such  tailings."  An 
exception  having  been  taken  to  the  refusal 
to  give  the  instructions  requested,  it  Is  main- 
tained that  the  coiu:t  erred  In  this  respect. 
The  rule  is  well  settled  that  a  party  may 
abate  a  private  nuisance  upon  bis  own  mo- 
tion, after  notice,  when  necessary,  provided 
he  does  so  without  disturbing  the  peace,  does 
as  little  Injury  as  possible,  and  removes  so 
much  of  the  thhig  only  as  causes  the  nui- 
sance, whenever  he  can  maintain  an  action 
for  the  injury  caused  thereby,  though  the 
damages  resulting  therefrom  be  nominal  only. 
Ang.  Water  Courses,  §  389;  Brown  v.  Perkins, 
12  Gray,  89;  Manufacturing  Co.  v.  Goodale, 
46  N.  H.  63.  To  make  out  a  case  of  special 
Injury  to  property  from  a  nuisance,  something 
materially  affecting  its  capacity  for  ordinary 
use  and  enjoyment  must  be  shown.  Spar- 
hawk  V.  Ballroad  Co.,  54  Pa.  St  401.  Thus, 
where  a  party  erected  a  dam  so  as  to  flow 
backwater  upon  the  land  of  another,  it  was 
held  that  Injury  would  be  presumed,  and  no 
special  damage  need  be  shown.  Woodman  v. 
Tufts,  9  N.  H.  88.  So,  too,  an  infringement 
of  a  right  which,  If  continued,  would  ripen 
Into  an  easement,  entitles  the  party  Injured 
thereby  to  nominal  damages,  for  which  he 
may  maintain  an  action  without  proof  of  spe- 
cial damages.  Tlliotson  v.  Smith,  32  N.  H. 
90.  An  examination  of  the  Instructions  re- 
fused will  show  that  they  are  not  predicated 
upon  the  assumption  that  the  defendant  sus- 
tained even  nominal  damages  by  the  construc- 
tion of  the  dam,  or  that  the  water  flowed 
back  upon  his  land  so  that  if  it  were  con- 
tinued It  would  ripen  Into  an  easement.  In 
the  light  of  the  rules  to  which  attention  has 
been  called,  if  the  defendant  sustained  no  In- 
Jury  he  could  not  maintain  an  action,  and, 
if  unable  to  maintain  an  action,  he  rould  not 
Justify  tlie  demolition  of  the  dams.  Hence  the 
Instructions  requested  were  immaterial,  and 
no  error  was  committed  in  refusing  to  give 
them. 
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The  transcript  shows  that  other  exceptions 
were  taken  by  the  defendant  at  the  trial,  but, 
not  being  urged  at  the  argument  or  In  his 
brief,  they  are  deemed  abandoned,  and  will 
not  be  considered  here.  It  follows  that  the 
Judgment  is  affirmed. 


LEW  et  al.  t.  LUCAS. 

(Supreme  Court  of  Oregon.    June  11,  1900.) 

APPEAL— TRANSCRIPT  —  CONTINUANCE  —  DE- 
NIAL —  DISCRETION  OF  COURT  —  JUDG- 
MENT—CONFORMITY TO  VERDICT. 

1.  On  appeal  it  will  be  conclusively  presumed 
that  the  transcript  is  a  correct  copy  of  the 
record. 

2.  An  application  for  a  continuance  to  secure 
the  attendance  of  an  absent  witness  is  address- 
ed to  the  sound  discretion  of  the  trial  court, 
and  will  not  be  reviewed  except  for  a  clear 
abuse  thereof. 

3.  Under  Hill's  Ann.  lews,  $  179,  providing 
that  a  party  moving  for  a  continuance  to  se- 
cure the  attendance  of  an  absent  witness  shall 
state  what  he  expects  the  absent  witness  to  tes- 
tify to,  and  if  the  opposite  party  admits  that 
such  witness  will  so  testify,  and  stipulates  that 
it  may  be  eonaidere<l  that  the  evidence  was  ac- 
tually given,  the  trial  shall  not  be  postiraned, 
it  is  not  error  to  deny  the  application  for  a  con- 
tinuance where  defendant  admits  that  plain- 
tiff's witness  would  testify  to  matters  set  out 
in  the  application. 

4.  In  an  action  on  an  account  for  goods  sold 
and  delivered,  where  the  answer  denied  that 
defendant  was  indebted  in  the  amount  sued  for, 
but  admitted  that  he  had  received  goods  for  an 
amount  less  than  the  amount  suml  for,  and  of- 
fered judgment  therefor,  it  is  not  error  to  en- 
ter judsment  for  plaintiff  for  the  amount  of 
such  offer,  and  for  defendant  for  his  costs,  on 
a  verdict  finding  in  favor  of  defendant. 

Appeal  from  circuit  court.  Grant  county; 
M.  D.  Clifford,  Judge. 

Action  by  R.  H.  Lew  and  another,  as  co- 
partners, against  N.  A.  Lucas,  to  recover  on 
an  account.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiffs  appeal.    Affirmed. 

This  Is  a  case  brought  In  a  Justice's  court 
to  recover  ?.>2.25  for  goods,  wares,  and  mer- 
chandise alleged  to  have  been  sold  and  de- 
livered to  the  defendant  by  the  plaintiffs  be- 
tween the  30th  of  August  and  3d  of  Septem- 
ber, 1808,  no  part  of  which  has  been  paid. 
The  answer  denies  the  allegations  of  the  com- 
plaint, except  as  thereinafter  admitted,  and 
for  a  further  and  separate  defense  avers,  la 
substance,  that  In  August,  ISOS,  the  defendant 
ordered  from  the  plaintiffs  goods,  wares,  and 
merchnndise  of  tlie  value  and  amount  of 
$52.25,  upon  the  express  condition  that  they 
were  to  be  delivered  at  the  house  of  defend- 
ant. In  Canyon  City,  on  or  before  the  Ist  day 
of  October;  that  plaintiffs  have  failed, 
neglected,  and  refused  to  deliver  the  goods 
according  to  the  contract,  and  failed,  neglect- 
ed, and  refused  to  deliver  the  same  to  defend- 
ant at  any  time  or  place;  and  that  defend- 
ant has  not  received  any  part  of  such  goods, 
except  to  the  value  of  $11.75,  which  amount 
he  tendered  to  the  plaintiffs  prior  to  the  com- 
mencement of  the  action,  and  deposits  In 
court  for  the  plaintiffs  with  his  answer.    The 


reply  pnts  In  issne  the  material  allegations 
of  the  answer,  except  the  alleged  tender  and 
deposit  in  court  The  plaintiffs  had  Judgment 
In  the  Justice's  court  for  the  amount  de- 
manded in  their  complaint,  and  defendant  ap- 
pealed to  the  circuit  court;  filing  his  trans- 
cript on  the  20th  day  of  November,  the  first 
day  of  the  next  sncceedlng  term  thereof. 
Thereafter  such  cause  was  postponed  from 
day  to  day  until  the  25th  of  November,  when 
it  was  called  for  trial,  whereupon  counsel  for 
plaintiffs  filed  a  motion  for  a  continuance  on 
account  of  the  absence  of  his  client  and  of  a 
witness,  supported  by  his  affidavit,  in  which 
he  stated  the  evidence  which  he  expected  to 
obtain.  The  defendant  admits  that  the  wit- 
nesses woidd  so  testify.  The  motion  for  con- 
tinuance was  overruled,  and  the  cause  pro- 
ceeded for  trial,  resulting  la  a  verdict,  which, 
omitting  the  formal  parts,  Is  as  follows: 
"We,  the  Jury  In  the  above-entitled  cause,  find 
our  verdict  for  the  defendant."  On  the  same 
day,  counsel  for  plaintiffs  filed  a  motion  to 
set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  "Insufficiency  of  the  evidence 
to  Justify  the  verdict,  and  that  It  Is  against 
the  law."  Before  this  motion  was  disposed 
of,  the  defendant  filed  an  offer  to  allow  plain- 
tiffs Judgment  for  $11.75,  the  amount  admit- 
ted in  his  answer  to  be  due,  or.  In  lieu  of  such 
Judgment,  to  permit  them  to  take  and  with- 
draw such  sum  from  the  hands  of  the  clerk. 
'J'hereafter,  and  on  November  28th,  the  cause 
coming  on  to  be  heard,  upon  the  motion  of 
plaintiffs  to  set  aside  the  verdict,  and  of  de- 
fendant teuderlug  plaintiffs  a  Judgment  for 
$11.75,  the  amount  admitted  by  the  answer  to 
be  due  them,  the  motion  to  set  aside  the  ver- 
dict was  overruled  and  denied,  and  a  Judg- 
ment entered  in  favor  of  the  plaintiffs  for 
$11.75,  and  In  favor  of  the  defendant  for 
costs  and  disbiu-sements.  From  this  Judg- 
ment the  plaintiffs  appeal  to  this  court,  as- 
signing as  error  (1)  the  ruling  of  the  trial 
eotu-t  In  denying  their  motion  for  a  contin- 
uance: (2)  In  receiving  and  filing  the  verdict 
returned  by  the  Jury,  and  in  not  setting  It 
aside  on  Its  own  motion;  (3)  in  trying  the 
cause  without  the  Jurors  having  been  sworn 
before  being  examined  as  to  their  qnaliflca- 
tlon  to  sit  as  Jurors,  and  without  being  sworn 
to  try  the  cause;  and  (4)  in  overruling  the 
plaintiffs'  motion  to  set  aside  the  verdict,  and 
entering  Judgment  In  favor  of  the  philntlffs 
for  $11.75,  and  In  favor  of  the  defendant  for 
costs  and  disbursements. 

W.  F.  Butcher,  for  appelUints.  A.  D.  StlU- 
man,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  It  is 
claimed  that  at  the  time  the  appeal  was  taken 
the  record  of  the  court  below  did  not  show 
any  disposition  of  the  motion  for  a  contin- 
uance, or  that  the  Jury  impaneled  to  try  the 
cause,  and  before  which  it  was  tried,  was 
sworn  as  by  law  required.  But  the  trans- 
cript, as  filed,  shows  that  the  motion  for  a  con- 
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tinuance  was  denied  becanse  the  defendant 
admitted  the  testhnony  set  out  In  the  affldavit, 
and  that  the  jury  waa  properly  sworn;  and 
this  is  concluslTe  upon  these  questions.  An 
application  for  a  continuance  Is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  Ita 
action  thereon  will  not  be  reviewed,  except  for 
a  clear  abuse  of  discretion.  State  v.  Flester, 
32  Or.  254,  2C7,  50  Pac.  561.  And,  l^sldes, 
the  statute  provides  that  "the  court  may  re- 
quire the  moving  party  to  state  upon  affida- 
vit the  evidence  which  he  expects  to  obtain, 
a_d  if  the  adverse  party  thereupon  admit  that 
such  evit'ence  would  be  given,  and  that  it  be 
ccrsidercd  as  actually  given  on  the  trial,  or 
offered  and  overruled  as  improper,  the  trial 
triutU  not  be  postponed."  Hi'l's  Ann.  Laws 
Or.  {  179.  So  that,  for  either  of  these  rea- 
sons, there  was  no  error  In  denying  the  ap- 
plication for  a  continuance. 

In  view  of  the  record,  the  only  remaining 
question  is  whether  the  verdict  as  returned 
by  the  Jury  is  sufficient  to  support  the  Judg- 
ment. The  general  rule  Is  that  a  verdict 
must  comprehend  the  \/hole  Issue  submitted 
to  the  Jury,  or  a  Judgment  entered  thereon 
will  be  reversed.  Wood  v.  McOuire,  17  Ga. 
361.  Bet  It  is  not  necessary  that  it  should 
be  expressed  in  any  particular  language.  It 
is  sufficient,  however  informal  it  may  be, 
when  It  covers  the  whole  Iseue,  and  shows 
what  the  finding  of  the  jury  really  Is  upon  the 
Issue  presented  to  It  A  verdict  should  be 
construed  liberally,  and  not  under  the  tech- 
nical rules  of  construction  which  are  applica- 
ble to  pleadings;  and,  if  the  meaning  of  the 
Jury  can  be  ascertained  and  the  point  In  Issue 
can  be  concluded  from  its  verdict,  the  court 
will,  however  informally  it  may  be  expressed, 
mold  it  into  form,  and  malse  it  serve.  2S  Am. 
&  Eng.  Enc.  Law,  370;  2  Thomp.  Trials,  i 
2W2;  2  Elliott,  Gen.  Prac.  J  947;  20  Cent. 
Law  J.  (f)  147;  33  Cent  Law  J.  358;  Mld- 
dletcm  V.  Quigley,  12  N.  J.  I^w,  352;  Cohn  v. 
Scheuer,  115  Pa.  St  178,  8  Atl.  421;  Hum- 
phreys V.  Borough  of  Woodstown,  48  N.  J. 
I^w,  588,  7  Atl.  301;  Phillips  v.  Kent,  23  N. 
J.  Law,  155.  .Applying  these  rules  to  the  case 
at  bar,  we  are  of  the  opinion  that  the  ver- 
dict Is  sufficient.  It  necessarily  settles  and 
determines  the  only  contested  issue  between 
the  parties,  and  there  Is  no  difficulty  In  as- 
certaining what  the  Jury  intended.  The  only 
point  in  dispute  was  whether  the  defendant 
was  indebted  to  the  plaintiffs  for  goods, 
wares,  and  merchandise  sold,  in  excess  of  the 
f  11.75  admittevi  by  the  answer,  and  which  had 
been  tendered  to  the  plaintiffs  prior  to  the 
commencement  of  the  action.  To  this  issue 
the  evidence  was  directed,  and  it  is  covered 
and  concluded  by  the  finding  of  the  Jury  in 
favor  of  the  defendant;  and  we  think  the  court 
was  fully  Justified  in  proceeding  as  If  the 
Terdict  had  been  amended  to  conform  to  the 
manifest  intention  of  the  Jury,  and  in  en- 
terhig  judgment  accordingly.  In  Jacobs  r. 
Oren,  30  Or.  593,  48  Pac.  431,  which  is  relied 
upon  by  the  plaintiffs,  and  which  In  many  of 


its  fmtnres  is  similar  to  the  caae  now  in 
hand,  the  question  decided  Is  that  It  was  not 
error  for  the  conrt  upon  its  own  motion  to  set 
aside  a  verdict  of  a  jury  and  grant  a  new 
trial,  when  it  had  found  contrary  to  the  ad- 
missions In  the  answer.  But  in  this  case  the 
court  did  not  set  aside  the  verdict,  but  treated 
It  as  amended  to  conform  to  the  evident  in- 
tention of  the  Jury,  and  hence  the  case  cited 
is  not  hi  point  It  follows  from  these  views 
that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  Is  so  ordered. 


FLEISCHNER  et  al.  v.  FIRST  NAT.  BANK 

OF  McMINNVILLE  et  al. 

(Supreme  Court  of  Oregon.    June  11,  1900.) 

FRAUDULENT  CONVBTANCES— DISPOSITION 

OF  FKOCEEDS  OF  MORTGAGED 

PROPERTY. 

Where  certain  creditors  in  a  suit  against 
mortgagees,  instituted,  not  for  the  benefit  of 
general  creditors,  but  to  set  aside  certain  mort- 
gages, executed  by  their  debtor,  which  are  valid 
as  between  the  parties,  establish  the  invalidity 
as  to  them  of  such  mortgages,  the  surplus  pro- 
ceeds of  the  mortgaged  property,  after  satisfy- 
ing complainants,  may  be  paid  to  the  mortga- 
gees. 

On  petition  for  rehearing.  Decree  modi- 
fled,  and  petition  overruled.  For  former  opin- 
ion, see  eo  Pac.  603. 

BEAN,  J.  The  record  shows  that,  after  the 
plaintiffs  rested,  defendants'  counsel  moved 
for  a  nonsuit,  pending  which  counsel  for 
plaintiffs  aslied  leave  to  file  a  supplemental 
complaint  "to  conform  to  the  facts  proven 
at  this  trial,  setting  up,  in  addition  to  the 
one  filed  in  the  other  complaint,  a  judgment"; 
to  which  counsel  for  defendants  objected, 
"for  the  reason  this  ought  to  have  been  ffied 
before;  plaintiffs  knew  about  the  Judgment, 
and  should  have  filed  this  supplementary 
complaint  before";  to  which  counsel  for 
plaintiffs  replied,  "I  simply  desire  to  add  to 
the  complaint  by  way  of  supplemental  matter 
the  fact  of  the  Judgment;  I  do  not  want  any- 
thing except  to  allege  the  rlpenhig  of  the 
claim  into  a  judgment."  The  objection  to 
the  filing  of  the  supplemental  complaint  was 
thereupon  overruled,  and  the  court  stated: 
"It  will  be  deemed  as  at  issue  now;  that  is, 
counsel  may  proceed  and  try  the  case  on  the 
theory  that  it  is  at  issue;  that  Is,  I  will  re- 
ceive In  evidence  wliat  would  be  called  for  in 
case  the  allegation  was  permitted,  just  as 
much  as  if  it  were  filed."  Counsel  for  plain- 
tiffs then  offered,  and  the  court  admitted,  in 
evidence,  certain  parts  of  the  record  hi  the 
action  of  Flelschner,  Mayer  &  Co.  against 
Iledmond,  after  which  counsel  for  defend- 
ants moved  for  a  nonsuit  urging  as  grounds 
therefor:  "First,  that  It  does  not  appear 
from  the  testimony  that  there  was  any  at- 
tachment ever  levied  so  as  to  give  the  court 
Jurisdiction,  and  that  the  court  had  and  has 
no  Jurisdiction  in  this  cause;  second,  there 
is  no  evidence  before  the  court  that  any  or 
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either  of  the  said  ckAttel  mortgages  or  tbe 
■aid  aaalgnment  Is  fraudulent  or  void  or  void- 
able." This  motion  was  denied,  and  tbe  d»- 
tendanta  thereupon  proceeded  to  introduce 
their  evidence. 

It  thus  appears  that  tbe  only  objection 
made  to  tbe  flllng  of  tbe  supplemental  com- 
plaint was  that  It  came  too  late,  and  ought 
to  have  been  Sled  at  some  previous  stage  of 
the  trial.  The  defendants  did  not  object  be- 
cause It  was  insufficient,  or  express  any  de- 
sire to  move  against  it  as  a  pleading.  No 
objection  was  made  to  its  being  filed  because 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  suit,  or  that  by  it  the  plaintiffs 
sought  to  maintain  their  rait  upon  facta 
occurring  since  tbe  filing  of  the  original 
complaint  The  defendants  bad  ample  op- 
portunity to  raise  such  questions,  but  they 
simply  objected  to  the  court  granting  the 
plaintiffs  leave  to  file  the  supplemental  com- 
plaint on  the  sole  ground  that  it  ought  to 
have  been  filed  before.  We  thlnlc,  therefore, 
we  were  justified  in  proceeding  on  tbe  theory 
that  the  objection  now  sought  to  be  made 
to  the  complaint  was  waived  because  not 
made  at  tbe  hearing.  It  Is  true  the  sup- 
plemental complaint  in  form  was  not  filed 
at  the  time,  but  tbe  trial  proceeded  without 
objection,  so  far  as  the  record  discloses,  with 
the  understanding  that  it  should  be,  as  stated 
by  the  court,  deemed  on  file. 

Counsel  also  rediscusses  in  the  petition  for 
rehearing  tbe  facta  in  the  case.  But,  in 
view  of  the  original  opinion,  it  la  sufficient  to 
say  that  a  re-examination  of  the  record  has 
confirmed  us  In  the  views  already  expressed. 

It  appears,  however,  that,  after  the  satis- 
faction of  all  claims  ordered  paid  by  the  de- 
cree herein,  there  will  remain  in  the  hands 
of  the  receiver,  or  of  the  court  below,  a 
considerable  amount  of  money,— the  proceeds 
of  the  sale  of  tbe  property  covered  by 
defendants'  mortgages,— which  counsel  for 
defendants  move  be  paid  over  to  them.  Tbe 
claim  of  the  plaintiffs  seems  to  be  that  such 
money  should  be  distributed  among  Bed- 
mond's  creditors,  according  to  their  respect- 
ive rights,  and  that  an  opportunity  ought 
to  be  given  them  to  present  their  claims. 
But  this  is  not  a  proceeding  instituted  for  the 
benefit  of  his  general  creditors,  but  is  a  suit 
brought  by  plaintiffs  to  set  aside  and  have 
declared  void  as  to  them  the  chattel  mort- 
gages referred  to  in  tbe  pleadings.  These 
mortgages  are  valid  between  tbe  parties,  and 
the  only  creditors  challenging  their  validity  in 
this  suit  are  the  plaintiffs,  and  tbe  interven- 
ing creditors,  Kub,  Nathan  &  Fisher  Co.  and 
Sweet,  Orr  &  Co.  As  to  them  tbe  instru- 
ments are  fraudulent  and  void,  but,  so  far 
as  this  proceeding  is  concerned,  they  are 
valid  for  all  other  purposes.  We  are  of  tbe 
opinion,  therefore,  that  the  balance  on  hands 
ought  to  be  paid  over  to  the  defendants. 
Tbe  decree  entered  here  will  be  modified  ac- 
cordingly, and  tbe  petition  for  a  rehearing 
overruled. 


(36  Or.  234) 
PORTLAND  TBUST  00,  ▼.  HAVELY  et  nx. 
(Supreme  Court  of  Oregon.    June  11, 1900.) 

APPEAL  — JOINT    APPBAI.    BOND  —  DECSASBO 

SURETY— AFFIRMANCE    OF     DCnRBK— E»ITRY 
OF  DECREE  AGAINST  ADMINISTRATOR. 

Hill's  Ann.  Laws,  §S  537,  538,  541,  640, 
provide  that  on  an  appeal  to  the  supreme  court 
the  appellant  shall  execute  a  bond  for  the  costs, 
and,  if  the  bond  is  also  to  stay  foreclosure  pro- 
ceedings, for  the  paymont  of  the  personal  de- 
cree remaining  unsatisfied  after  sale,  and  au- 
thorize the  court  to  enter  the  same  decree 
■gainst  the  sureties,  "in  like  manner  and  with 
like  effect,  nccoiding  to  the  nHture  and  extent 
of  their  umlertaking,"  as  is  given  against  the 
appellant.  Urld  that,  since  the  words  "accord- 
ing to  the  nature  and  extent  of  their  andertak- 
ing"  have  reference  odI;  to  whether  the  bond  is 
for  appeal,  or  for  stay  also,  a  decree  will  be  en- 
tered against  the  personal  representatives  of  a 
deceased  surety  on  aSirmance  of  the  foreclosure 
decree  against  the  appellant,  though  the  bond 
given  is  in  terms  joint,  and  the  surety  bad  no 
Interest  in  the  controversy. 

Motion  to  prevent  entry  of  decree  against 
tbe  personal  representatlvea  of  appellants' 
deceased  surety.    Overruled. 

For  former  opinion,  see  69  Pac  4G0, 

Raleigh  Stott  and  Ed  Mendenball,  for  ap- 
pellants.   Wirt  Minor,  for  respondent 

FEU  CURIAM.  This  is  a  motion,  the  put^ 
pose  of  which  is  to  prevent  tbe  entry  of  a. 
decree  against  tbe  personal  repreacntatires 
of  U.  W.  Boss,  who  was  a  surety  on  tbe 
undertaking  for  appeal  herein.  The  condi- 
tion of  tbe  undertaking  upon  wblch  the  con- 
troversy hinges  is  aa  follows:  "We,  the  said 
J.  C.  Havely  and  Anna  Havely,  tbe  said  de- 
fendants, as  principals,  and  U.  W.  Boss,  aa 
surety,  undertake  tbat  tbe  appellants  will 
pay  all  damages,  costs,  and  disbursementa 
which  may  be  awarded  against  them  on  tbe 
appeal,  and  that  the  said  appellants  will  pay 
any  portion  of  such  decree  remaining  unsat- 
isfied after  the  sale  of  the  property  upon 
which  the  lien  is  foreclosed."  Boss  died  in- 
testate February  18,  180i).  and  on  March  (ith 
Lucinda  Boss,  his  widow,  aud  James  C. 
Havely,  were  appointed  administratrix  and 
administrator  of  the  estate.  This  is  shown 
by  tbe  affidavit  of  tbe  appellnut  J.  C  Have- 
ly, and  It  is  further  shown  that  Boss  bad 
no  interest  in  tbe  suit  and  received  none 
of  the  consideration  for  any  part  or  parcel 
of  tbe  relief  awarded  by  tbe  decree  rentlered 
by  tbe  circuit  court  in  said  cause.  Bused 
upon  this  showing.  It  is  submitted  that  l>e- 
cause  the  undertaking  is  joint  iu  form,  tbe 
death  of  the  surety  discharges  his  estate, 
and  therefore  no  decree  can  properly  be  ca- 
tered against  bis  personal  representatives 
upon  the  obligation.  The  common-law  rule 
that  an  action  at  law  cannot  be  maintained 
against  tbe  personal  repruseutntivcs  of  a 
Joint  obligor  is  well  scttliKl.  Equity  will  in- 
terpose, however,  and  give  a  right  of  suit 
where  the  surviving  obligor  or  obligors  are 
insolvent  or  the  remedy  at  law  boa  been  ex- 
hausted without  avail.  Pom.  Rem.  {{  302- 
301.    So  it  is  with  a  surety  on  a  Joint  obliga. 
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tlon.  If  he  cUes,  there  Is  no  right  of  action 
left  for  the  enforcement  of  the  obligation 
against  hia  estate.  The  cause  of  action  dies 
with  the  person,  and  the  only  remedy  upon 
the  law  side  of  the  court  is  against  the  Joint 
survivor  or  survivors.  If,  however,  there 
is  fraud  or  mistake,  equity  will  interfere  to 
correct  it,  and.  In  proper  cases,  will  give  a 
remedy  against  the  estate  of  the  deceased 
Joint  debtor  or  obligor.  So",  also,  where  the 
deceased  joint  obligor  has  participated  in  the 
consideration  forming  the  basis  of  the  Joint 
obligation  or  demand,  or  where  there  is  any 
previous  equity  imposing  a  moral  obligation 
upon  such  obligor,  equity  will  give  relief 
against  the  estate  of  the  deceased  obligor, 
because  of  the  reasonable  presumption  which 
obtains,  that  the  parties  intended  the  obli- 
gation to  be  Joint  and  several,  but  that 
through  some  iniquity  or  oversight  It  was 
made  Joint  only.  But  It  is  said,  "This  pre- 
sumption is  never  Indulged  in  in  the  case 
of  a  mere  surety,  whose  duty  Is  measured 
alone  by  the  legal  force  of  the  bond,  and 
who  Is  under  no  moral  obligation  whatever 
to  pay  the  obligee,  independent  of  his  cove- 
nant, and  consequently  there  is  nothing  on 
which  to  foimd  an  equity  for  the  interposi- 
tion of  a  court  of  chancery."  PickersglU  v. 
Lahens,  15  Wall.  140,  144,  21  L.  Ed.  119. 
See.  also,  Wood  v.  Fislc.  63  N.  Y.  245;  Getty 
V.  Binsse,  49  N.  Y.  385;  U.  S.  v.  Price,  9 
How.  •84,  13  Xj.  Ed.  56;  1  Brandt,  Sur.  (2d 
Ed.)  I  139;  Story,  Bq.  Jur.  (13th  Ed.)  Si  162- 
164.  That  this  doctrine  is  well  established, 
aside  from  any  innovation  the  code  practice 
of  the  several  states  may  have  impressed 
upon  it,  or  any  modifications  thereof  by 
statutory  provisions,  there  can  be  no  cavil. 
There  Is  some  strong  authority  against  It, 
but  it  cannot  be  considered  as  overturning 
the  doctrine,  except  In  the  special  jurisdic- 
tion in  which  it  has  been  announced.  Su- 
song  V.  Taiden,  10  S.  C.  247,  30  Am.  Rep.  50. 
The  rule  grew  up  and  has  been  established 
through  the  technicalities  of  common-law 
pleading,  and  upon  the  theory  that  a  judg- 
ment could  not  be  taken  Jointly  against  the 
estate  of  the  deceased  with  the  survivor  up- 
on the  Joint  obligation.  That  this  was  pure- 
ly technical,  and  without  any  inherent  diffi- 
culty in  the  way  of  the  entry  of  such  a 
judgment.  Is  now  absolutely  apparent,  as 
excmpUfled  under  the  equity  and  modem 
code  practice.  This  is  shown  by  the  opin- 
ion of  Mr.  Justice  Mclver  In  the  case  last 
cited.  But,  notwithstanding  these  well-es- 
tablished rules  of  law,  we  are  not  impressed 
witii  tlieir  applicability  to  the  present  con- 
troversy. The  statute  provides  that,  "with- 
in ten  days  from  tlie  service  of  notice  of 
tlie  ai)pcal.  the  appellant  shall  file  M'ith  the 
cleric  an  undertaking,  as  hereinafter  pro- 
vldo'l";  then,  that  "the  undertaking  of  the 
appellant  shall  be  given  with  one  or  more 
sureties,  to  tlie  effect  that  appellant  will 
pay  all  damages,  costs,  and  dlslnirsements 
which  may  be  awardeti  against  him  on  the 


appeal;  but  such  undertaking  does  not  stay 
the  proceedings,  unless  the  undertaking  fur- 
ther provides  to  the  effect  following:  •  •  • 
When  the  decree  appealed  from  is  for  the 
foreclosure  of  a  lien,  and  also  against  the 
person  for  the  amotint  of  the  debt  secured 
thereby,  the  undertaking  shall  also  be  to  the 
effect  that  the  appellant  will  pay  any  por- 
tion of  such  decree  remaining  unsatisfied 
after  the  sale  of  the  property  upon  which 
the  lien  Is  foreclosed."  In  sending  up  the 
transcript,  the  clerk  is  required  to  certify 
to  the  filing  of  the  undertaking,  whether 
by  appellant  or  respondent,  and  set  forth 
In  his  certificate  the  names  of  the  sureties, 
the  amount  thereof,  if  specified,  and,  if  given 
by  the  appellant,  whether  the  undertaking 
is  for  an  appeal  only,  or  a  stay  of  proceed- 
ings also;  and,  when  Judgment  or  decree  Is 
given  against  the  appellant,  the  court  la  au- 
thorized and  required  to  enter  the  same 
against  his  sureties  also,  "in  like  manner 
and  with  like  effect,  according  to  the  nature 
and  extent  of  their  undertaking."  Hill's 
Ann.  Laws  Or.  }  537,  subd.  2;  Id.  $  538, 
snbd.  4;  Id.  |  541,  snbd.  1;  Id.  S  546,  subd.  4. 
The  undoubted  purpose  of  the  statute  is  to 
require  the  party  appealing  to  amply  secure 
the  opposing  litigant  against  costs  or  dam- 
ages in  case  the  appeal  proves  unsuccessful, 
and  thus  to  prevent  the  instrumentalities  of 
the  law  from  being  utiUzed  for  oppression, 
rather  than  for  the  purposes  of  Justice.  So, 
If  the  appellant  would  stay  the  enforcement 
of  a  Judgment  or  decree  against  him,  the 
purpose  of  the  law  Is  to  give  the  Judgment 
creditor  security  for  the  payment  of  such 
Judgment  or  decree  without  further  process, 
if  and  in  so  far  as  the  same  Is  affirmed. 
Further  than  this,  the  surety,  by  entering 
his  name  upon  the  appeal  bond,  expressly 
covenants,  in  view  of  the  statute,  that  Judg- 
ment shall  be  entered  against  him  if  the 
appellant,  his  principal,  falls  to  sustain  the 
appeal.  Beall  v.  New  Mexico,  16  Wall.  535, 
21  L.  Ed.  202.  By  so  doing,  he  makes  him- 
self a  party  to  the  record,  and  no  further 
notice  is  necessary  to  sustain  or  establish 
the  Jurisdiction  of  the  court  in  the  entry  of 
Judgment  or  decree  against  him  according  to 
the  nature  of  his  undertaking.  He  Is  as 
much  bound  by  the  Judgment  as  Is  his  prin- 
cipal. Holbrook  v.  Investment  Co.,  32  Or. 
104,  .')1  Pac.  451;  Brauer  v.  City  of  Portland 
(Or.)  00  Pac.  378. 

Xow,  coming  to  the  very  gist  of  the  con- 
troversy, the  court  is  authorized  to  enter 
Judgment  against  the  surety,  also,  according 
to  the  nature  and  extent  of  his  undertaking 
(that  is  to  say,  when  the  Judgment  of  the 
court  below  is  sustained,  then  and  In  that 
event  judgment  should  be  entered  against 
his  surety  as  well);  and  it  is  not  possible 
that  tiie  legislature  contemplated  that  any 
particular  form  of  the  undertaking  should 
lie  nei-i'ssary  to  give  the  court  jurisdiction 
to  enter  judgment  or  decree  agniust  the 
surety.    The  judgment  or  decree  to  be  ren- 
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dered  against  the  surety,  within  the  con- 
templation of  the  act,  is  in  Its  nature  sey- 
eral,— as  much  so  as  that  against  the  prin- 
cipal, as  the  law  requires  the  same  Judg- 
ment or  decree  to  be  entered  against  the 
surety,  in  like  manner  and  with  like  effect, 
as  against  the  principal.  The  words  "ac- 
cording to  the  nature  and  extent  of  their 
undertaking"  must  be  construed  with  refer- 
ence to  the  fact  whether  the  undertaking 
is  given  for  an  appeal  only,  or,  in  addition 
thereto,  for  a  stay  of  execution,  and  it  has 
no  reference  to  the  form  of  the  bond  or 
undertaking.  The  clerk  is  required  to  cer- 
tify that  an  undertaking  has  been  filed,  and 
whether  for  an  appeal  only,  or  for  a  stay 
of  proceedings  also,  no  copy  or  form  thereof 
being  required  to  be  sent  up.  It  is  enough 
to  know  that  the  undertaking  is  sufficient 
in  its  structure  to  bind  the  surety,  and  the 
court  will  enforce  its  purposes.  There  is  no 
suit  or  action  upon  the  bond,  and  the  sole 
(luestiou  is  whether  the  surety  has  author- 
ized the  entry  of  Judgment  or  decree  against 
him,  and  the  fact  that  the  undertaking  Is 
in  form  Joint,  and  not  Joint  and  several,  or 
several.  Is  not,  as  we  believe,  by  legislative 
intendment,  controlling.  We  have  not  over- 
looked the  cases  of  Wood  v.  FIsk,  supra,  and 
Plckersgill  v.  Lahens,  supra,  which  declare, 
in  effect,  that  the  Interpretation  of  the  un- 
dertaking Is  not  governed  by  the  statute, 
but,  rather,  by  the  general  rules  applicable 
thereto.  But  we  think  that  we  have  direct 
authority  under  the  statute,  regardless  of 
the  form  of  the  undertaking  in  that  respect, 
to  enter  the  decree  against  the  surety  in  like 
manner  as  it  is  entered  against  the  principal. 
Such  being  the  case,  the  form  of  the  obliga- 
tion being  Joint  In  tenor  does  not  relieve  the 
estate  from  the  obligation.  The  motion  will 
therefore  be  denied. 


PIERCE  T.  ROCK  CRKEK  GOLIVMIX.  CO. 

et  al. 

(Supreme  Court  of  Oregon.    June  11,  1900.) 

JUSTICES   OF  THE   PEACE  —  MINING  CLAIM  — 

PROCESS— DEFENDANT  OUTSIDE 

OP  COUNTY. 

Hill's  Ann.  Laws,  |  21 T.").  confers  upon 
justice  courts  jurisdiction  of  actions  to  recover 
possession  of  mining  claims  witiiin  the  county 
where  the  court  is  holden.  Sertiou  910  provides 
that  service  in  actions  in  justice  courts  can  be 
had  in  any  precinct  in  the  county.  Section 
2001  provides  tliat  sninnions  in  such  actions 
may  be  served  by  a  sheriff  of  the  county  or  by 
a  constable  of  the  precinct  where  the  court  is 
holden.  Held,  that  as  the  jurisdiction  of  justice 
courts  is  purely  statutory,  and  the  statutes  ap- 
ply only  to  service  in  the  county,  a  judgment  in 
an  action  under  section  2175,  against  a  defend- 
ant served  in  another  county,  is  void  for  want 
of  jurisdiction. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Eiakin,  Judge. 

Writ  of  review  by  Charles  M.  Pierce 
against  Rock  Creek  Gold-Mining  Company 
and  another  to  vacate  a  Judgment  of  a  Jus- 


tice of  the  peace.    From  a  Judgment  in  fft- 
Tor  of  plaintiff,  defendants  appeal.    Affirmed. 

F.  M.  Saxton,  for  appellants.  C.  A.  .Tohns, 
F.  L.  Moore,  and  A.  D.  StiUuian,  for  respond- 
ent. 

WOLVERTON,  C.  J.  This  Is  a  proceeding 
by  writ  of  review  prosecuted  for  the  purpose 
of  reviewing  the  judgment  of  the  Justice's 
court  for  district  No.  1,  Baker  county.  Or., 
in  a  cause  instituted  therein  June  7,  1808, 
wherein  the  Rock  Creek  Gold-Miuing  Com- 
I)any  was  plaintiff,  and  said  Pierce  was  de- 
fendant, to  determine  the  right  of  possession 
to  a  certain  quartz  mine,  for  which  the  plain- 
tiff herein  was  seeking  to  obtain  a  patent 
from  the  general  goverumeut.  The  plaintiff 
liad  filed  or  made  the  necessary  application 
to  the  proper  olHcer  of  the  land  office  at  La 
Grande,  Or.,  for  a  patent,  and  the  defendant 
luiniug  company,  having  filed  an  adverse 
chiim,  instituted  the  action  for  the  purpose 
of  determining  the  right  of  itosscssion,  as 
required  by  the  Revised  St.ntutes  of  the  Unit- 
ed iStates  (sections  232.5,  2<t2(i).  The  sum- 
mons was  served  in  Union  county  upon 
Pierce,  wlio  appeared  sj^ciaily,  and  moved 
the  court  to  quash  and  set  aside  tiie  service 
because  it  was  made  in  a  county  otiier  than 
tliat  in  which  the  court  was  held.  The  mo- 
tion was  overruled,  and,  after  some  other 
proceedings  not  material  to  the  question  In- 
volved here.  Judgment  was  given  by  default 
in  favor  of  the  mining  company  for  posses- 
sion of  the  claim,  which  Judgment  liaving 
been  annulled  by  the  circuit  court  upon  the 
review,  the  defendants  herein  appeal. 

The  solution  of  the  question  first  raised 
upon  the  record,  as  to  whether  a  Justice's 
court  acquires  Jurisdiction  In  a  possessory 
ac-tlou  for  a  mining  claim  by  service  of  the 
summons  in  a  county  other  than  that  in 
wliich  tiie  court  is  held,  is  decisive  of  the 
controversy.  The  matter  is  governed  wholly 
by  statute,  wherein  we  find  no  autliority  for 
the  service.  By  section  2175  of  cliupter  13 
of  the  Civil  and  Criminal  Procedure  in  Jus- 
tices' Courts,  such  courts  are  acc(»rded  Juris- 
diction of  actions  to  i-ecover  the  possestion  of 
mining  claims  situate  within  the  county 
where  the  court  is  holden,  but  the  provisions 
governing  tlie  acquirement  of  Jurisdiction  are 
tlie  same  as  obtain  in  respect  to  other  civil 
causes  instituted  therein.  These  are  found 
in  sections  910  and  2001  of  Hill's  Annotated 
Taws  of  Oregon,  the  latter  section  being  part 
of  the  Justices'  Code.  They  provide  that, 
"in  an  action  to  recover  a  penalty  or  for- 
feiture given  by  statute,  the  cause  of  action 
or  some  part  thereof  must  have  arisen  with- 
in the  county  where  the  action  Is  commenced, 
or  upon  a  lake,  river,  or  other  water  border- 
ing upon  such  county  and  opposite  thereto; 
but  otherwise  than  this  the  Jurisdiction  of  a 
Justice's  court  does  not  depend  uiion  where 
the  cause  arose,  provided  that  the  plaintiff 
or   defendant   shall   reside   in   the   precinct 
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when  the  action  la  commenced,  or  personal 
■errlce  can  be  had  on  the  defendant  In  any 
precinct  In  the  conntj;  and  If  the  defend- 
ant do  not  reside  Id  the  state,  the  action  may 
be  commenced  in  a  precinct  in  the  state"; 
and.  farther,  that  '  the  summons  must  be 
aerred  at  least  Are  days  before  the  time 
therein  required  for  the  defendant  to  appear, 
and  may  be  served  by  the  sheriff  of  the  conn- 
ty  or  bis  deputy,  or  by  any  constable  of  the 
precinct,  or  marshal  of  the  town  or  city  in 
wblcb  the  court  is  holden."  In  speaking  of 
section  910,  Mr.  Justice  Lord  has  this  to  say 
(in  Kirk  ▼.  Matlock,  12  Or.  319,  S21,  7  Pac. 
822.  3^):  "The  Jurisdiction  of  a  JusUce'a 
court  does  not  depend  upon  where  the  cause 
arose,  provided  that  the  plalntlCT  or  defend- 
ant shall  reside  in  the  precinct  where  the 
action  Is  commenced,  or  personal  service  can 
be  bad  on  the  defendant  in  any  precinct  to 
the  Gonnty;  and.  If  the  defendant  do  not  re- 
side In  the  state,  the  action  may  be  com- 
menced in  any  precinct  in  the  state."  In 
Taylor  v.  Jenkins,  11  Or.  274,  276,  3  Pac. 
681  682,  the  court  says:  "Jurisdiction  exlsta 
where  either  party  resides  In  the  precinct 
where  the  action  is  commenced,  or  the  de- 
fendant is  a  nonresident,  or  where  personal 
service  of  the  summons  is  obtained  in  any 
precinct  in  the  county."  In  this  latter  case  the 
action  was  commenced  in  a  given  precinct, 
and  the  return  showed  personal  service  with- 
in the  county,  and  the  court  interpreted  the 
statute  to  mean  that  it  la  sufficient  to  confer 
Jurisdiction  If  service  can  be  had  in  the 
county  where  the  action  is  commenced,  re- 
gardless of  the  place  of  residence  of  either 
party. 

There  Is  yet  another  phase  of  the  statute 
which  contemplates  that  the  action  may  be 
commenced  in  the  precinct  where  the  plain- 
tiff resides,  but  in  such  case  we  find  no 
authority  for  the  service  of  the  summons 
outside  of  the  county.  Such  authority  must 
be  found  in  the  statute,  as  the  manner  of 
acquiring  Jurisdiction  of  the  person  by  a 
court  whose  Jurisdiction  is  limited  and  infe- 
rior is  purely  statutory.  Section  910  pro- 
Tides  for  no  other  than  service  in  the  county, 
nor  Is  the  authority  enlarged  by  section  20C1. 
By  the  latter  section,  the  summons  may  be 
served  by  the  sheriff  of  the  county  (or  hia 
deputy)  in  which  the  court  is  holden.  Now, 
It  is  well  settled  that  a  sheriff  cannot  serve 
dvil  process  in  his  official  capacity  outside 
of  bis  own  county.  Crock.  Sher.  (3d  Ed.)  { 
348.  So,  it  Is  quite  natural  to  conclude  that 
by  legislative  Intendment  it  was  not  designed 
tliat  service  should  be  made  outside  of  the 
Goimty. 

But  it  has  been  sujigcsted  that  the  word 
"may"  is  not  mandatory,  and  is  therefore  not 
bthlbitive  of  the  sberlll  of  any  other  county 
making  service.  The  answer  to  this,  how- 
ever, is  that  the  statute  has  not  anthorized 
or  empowered  any  other  sheriff  to  make  it 
Ills  Idea  is  re-enforced  by  the  fact  that  by 
section  2061,  the  summons  Is  required  to  be 

'  For  oBlnton  on  petition 


served  at  least  five  days  before  tiie  time 
therein  required  for  the  defendant  to  appear, 
and  no  other  or  different  provision  Is  made 
for  his  appearance  In  case  the  service  Is  made 
outside  of  the  county,  as  is  the  case  where 
the  action  is  commenced  in  the  circuit  court. 
The  action  in  the  Justice's  court  is  possessory 
in  its  nature,  and  was  therefore  properly 
brought  in  the  county  where  the  mining 
claim  is  situated,  and  in  this  respect  Is  anal- 
ogous to  the  case  we  have  Just  been  consider- 
ing, where  an  ordinary  action  is  commenced 
In  the  precinct  where  the  plaintiff  resides. 
The  authority  of  the  sheriff  of  the  county 
to  make  the  service  is  the  same  in  both 
cases.  Indeed,  the  nature  of  the  action  con- 
templates that  there  Is  some  one  in  posses- 
sion of  the  mine  to  be  made  defendant,  who 
should  necessarily  be  served  in  the  county 
where  the  action  is  instituted.  The  sheriff 
of  Union  county  being  without  authority  to 
serve  the  summons  upon  the  defendant  In  the 
cause  pending  in  the  Justice's  court  in  Baker 
county,  the  court  did  not  acquire  Jurisdiction 
of  the  person  of  Pierce  by  such  service,  and 
therefore  the  Judgment  rendered  against  him 
was  a  nullity.  The  Judgment  of  the  clr^ 
cult  court  annulling  it  will  therefore  be  af- 
firmed. 

(37  Or.  503) 

TALLMADGE  v.  HOOPER  et  al.i 

(Supreme  Court  of  Oregon.    June  11.  1900.) 

APPEAL  AND  ERROR— TRANSCRIPT— FILING— 
EXTENSIO.V  OF  TIME  —  CERTIFICATIO.'J  OF 
TRANSCRIPT  —  EVIDENCB  —  AMBIQUITY  OF 
CO.NTRACT— PAROL  EVIDENCE. 

1.  Under  Hill's  Ann.  Laws,  §  541,  as  amend- 
ed (Sess.  Laws  1899,  p.  220),  providing  that 
appellant  shall,  within  30  days  after  the  ap- 
peal, file  with  the  clerk  of  the  appellate  court 
a  transcript,  and,  if  not  so  filed,  the  appeal 
shall  be  deemed  abandoned,  but  further  provid- 
ing that  the  trial  court  or  a  judge  thereof  is  au- 
thorized to  enlarge  the  time,  provided  the  ex- 
tension be  made  within  the  time  allowed  to  file 
the  transcript,  and  does  not  extend  it  beyond 
the  term  of  the  appellate  court  next  following 
the  appeal,  the  court  has,  in  the  exercise  of  its 
discretion,  authority  to  grant  a  second  e.\t'"i- 
sion  of  time  within  which  appellant  may  t? 
a  transcript,  thoii!;b  the  second  extension  be 
made  after  the  expiration  of  the  first  30  days, 
provided  it  be  before  the  expiration  of  tlie  fii-st 
extension,  and  does  not  extend  the  time  for  fil- 
ing the  transcript  beyond  the  next  following 
term  of  the  appellate  conrt. 

2.  Laws  18^,  p.  142,  provides  that  a  ste- 
nographer's transcribed  notes  of  evidence  are 
prima  facie  correct  statements  of  the  evidence. 
Hill's  Ann.  Laws,  i  397,  as  amended  by  Laws 
1893,  p.  26,  provides  for  the  filing  of  evidence 
taken  before  a  court  or  referee;  and  section 
815,  as  amended  by  Laws  1893,  p.  27,  provides 
that  evidence  taken  before  a  referee  in  equita- 
ble actions  shall  be  identified  by  the  judge  of 
the  court  entering  the  final  decree  withm  10 
days  thereafter.  Held,  that  a  transcript  of  evi- 
dence in  an  equity  case  tried  by  the  court,  and 
not  a  referee,  certified  by  the  official  ste- 
nographer, is  sufficiently  authenticated  to  be 
considered  by  the  appellate  court  on  appeal. 

3.  A  written  mining  lease  for  a  year  provided 
that  the  lessee  should  have  possession  of  the 
premises,  and  that  he  should  clean  out  and  re- 
pair a  canal  thereon,  and  used  in  the  placer 
mining  thereof,   and  have  the  water  running 

for  rehearing,  see  61  Pac.  1127. 
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therethrough,  not  later  than  a  certain  date. 
The  lease  also  provided  that  the  lessee  should 
make  the  first  paymt-nt  of  rent  30  days  after 
he  fihonld  commence  usinR  the  waters  of  the 
canal  in  placer  niiiiinj;.  Held,  that  the  contract 
is  not  Ko  ambiguouK  as  to  permit  the  introduc- 
tion of  parol  evidence  to  show  that  the  parties 
intended  that  the  Grst  payment  should  be  due 
.'JO  days  after  the  lessee  commenced  to  use  wa- 
ter from  the  canal  after  he  had  cleaned  it  ont 
for  its  entire  length,  or,  if  it  is  ambiguous,  the 
ambiguity  is  patent,  and  parol  evidence  is  in- 
admissible to  explain  it. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakln,  Judge. 

Action  by  L.  W.  Tallmadge  against  A.  B. 
Hooper  and  others.  From  a  judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

This  is  a  suit  to  enjoin  the  prosecution  of 
mining  operations  on,  and  to  declare  forfeit- 
ed and  canceled  a  lease  of,  mining  ground. 
The  facts  are  that  on  April  13,  1809,  the 
plaintiff  leased  to  defendants  certain  placer 
mining  ground  which  she  owned  In  Union 
<-ounty,  a  ditch  or  canal  known  as  "Sparta 
Canal,"  the  water  rights  and  lateral  ditches 
belonging  thereto,  and  the  use  of  the  waters 
thereof,  for  the  mining  season  of  that  year. 
The  ditch  Is  about  30  miles  long,  and  has 
its  source  high  up  in  Eagle  Creek  mountains, 
some  15  or  20  miles  from  the  town  of  Sparta. 
Ihiring  the  winter  season  it  becomes  obstruct- 
ed, so  that  It  is  necessary  to  clean  out  and 
repair  it  in  the  spring  before  It  can  be  used 
to  convey  water  for  mining  purposes;  It  be- 
ing customary  to  begin  at  the  lower  end  of 
the  ditch,  and  proceed  towards  its  source  as 
rapidly  as  the  season  will  permit.  In  the 
meantime  using  such  surface  water  from 
melting  snow  and  local  feeders  for  mining 
purposes  as  can  be  diverted  Into  the  ditch. 
The  lease  is  In  writing,  and  the  parts  material 
on  appeal  are  as  follows:  "First.  That  upon 
the  execution  of  this  agreement  the  parties 
of  the  second  part  (Hooper  and  J.  W.  Xew- 
tou)  shall  be  entitled  to  the  possession  of 
the  above-mentioned  properties,  excepting  the 
part  hereinabove  reserved,  for  the  purpose 
of  cleaning  out  the  ditches  and  preparing 
the  placer-mining  ground  for  the  mining 
season  for  the  year  181)0.  Second.  The  par- 
ties of  the  second  part  shall  commence  clean- 
ing ont  said  i^parta  Canal,  and  the  lateral 
ditches  thereto  and  therefrom,  as  soon  as  the 
season  has  so  far  advanced  that  It  will  per- 
mit the  work  to  be  done  in  an  economic  man- 
ner, and  Oiiish  the  work  of  cleaning  out  said 
ditch  and  repairing  the  flumes,  and  have  the 
water  running  therethrough,  onto  the  said 
mining  premises,  not  later  than  the  15th  day 
of  June,  18!K).  •  »  •  Fourth.  The  par- 
tics  of  the  second  part  shall  pay  to  the  party 
of  the  lirst  part  (jjaintiff),  at  the  town  of 
Sparta,  JfSOO.OO  legal  money  of  the  United 
.States  within  thirty  days  after  they  shall 
commence  using  the  giants  or  the  waters  of 
said  canal  in  placer  nuiniug  said  mining 
grounds.  Sixty  days  after  said  payment,  the 
further  suiu  of  ?1 ,000.00  legal  money  of  the 


United  States.  And  an  additional  snm  of 
$1,600.00  at  the  close  of  the  mining  season 
for  the  year  1880,  when  the  final  clean- 
up is  made.  •  •  •  Time  and  the  complete 
performance  of  all  the  covenants  herein 
contained  la  of  the  essence  of  this  agree- 
ment; and,  in  case  default  shall  be  made 
in  any  of  the  covenants  or  agreements  as 
herein  pi-ovlded  for,  as  soon  as  said  default 
is  made  the  party  of  the  first  part,  or  her 
duly-authorized  agent,  may  re-enter  said 
premises,  or  any  part  thereof,  in  tlie  name 
of  the  whole,  and  repossess  herself  of  her 
former  estate  therein,  and  all  work  done  and 
all  payments  made  shall  be  forfeited  by  the 
parties  of  the  second  part  to  the  party  of  the 
first  part  as  rent  and  liquidated  damages,  and 
these  presents  shall  become  null  and  void." 
Immediately  upon  the  execution  of  the  lease, 
the  defendants  entered  into  possession  of  the 
property,  and  proceeded  to  clean  out  and  re- 
pair the  ditch,  so  that  on  May  3d  they  com- 
menced using  the  giants,  with  water  there- 
from. In  mining  on  the  leased  premises,  and 
had  a  full  head  of  water  thereafter,  although 
the  ditch  was  not  opened  its  entire  length 
until  about  July  6th.  They  made  the  first 
payment  on  the  rent,  but  failed  and  neglect- 
ed to  make  the  second  when  it  became  due, 
according  to  the  plaintiff's  Interpretation  of 
the  lease;  and  on  August  25th,  after  repeat- 
ed demands,  she  notified  them  that  she  elect- 
ed to  declare  the  lease  forfeited,  and  to  re- 
enter and  take  possession  of  the  demised 
premises,  which  she  attempted  to  do,  but  they 
refused  to  surrender  possession,  and  contin- 
ued thereafter  to  clean  up  the  bedrock  and 
pipe  down  the  races  on  the  mining  premises. 
This  suit  was  thereupon  commenced,  and  the 
defendants  were  temporarily  enjoined  from 
further  mining  or  trespassing  upon  the 
premises  In  question.  The  complaint  sets 
out  the  lease  in  full,  and  alleges  divers  and 
sundry  breaches  thereof,  but  the  only  one 
necessary  for  us  to  consider  Is  defendants' 
alleged  failure  to  make  the  second  payment 
of  rent  In  accordance  with  the  terms  of  their 
agreement.  The  answer  admits  the  execu- 
tion of  the  written  contract  as  set  out  In 
the  complaint,  but  alleges  that  it  was  the 
understanding  and  agreement  that  the  first 
payment  of  $oOO  rental  should  not  become 
due  or  payable  until  30  days  after  defend- 
ants began  to  use  water  flowing  through  the 
canal  from  the  source  thereof;  and  on  the 
trial  they  were  permitted  to  give  evidence 
tending  to  show,  and  the  court  found,  that, 
at  the  time  the  written  contract  was  en- 
tered into,  it  was  understood  and  agreed 
between  the  parties  that  the  maturity  of 
the  first  payment  should  not  be  counted 
or  computed  from  the  commencement  of  the 
use  of  surface  water  through  the  canal, 
but  from  the  use  of  the  water  through 
its  entire  length,  provided  that  on  no  ac- 
coimt  should  the  first  payment  be  deferred 
later  than  the  loth  of  July,  and  that,  by  rea- 
son  of  such    fact,    the   second   payment   of 
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$1,000  did  not  become  doe  or  .payable  until : 
the  13th  of  September,  and  hence  tbere  was 
no  breacb  of  the  contract  at  tlie  time  of 
plaintiiTs  re-entry  or  the  coumeneemeut  of 
this  suit  The  court  thereupon  found  that 
defendants  -were  entitled  to  damages  on  ac- 
count of  the  wrongful  bringing  of  the  suit, 
and  proceeded  to  assess  the  same  at  $1,208.75, 
by  charging  the  plaintiff  with  the  entire  ex- 
pense for  labor  Incurred  by  the  defendants  in 
operating  the  mine  from  April  20th  to  the 
30th  of  August,  the  $500  paid  as  rental,,  the 
amount  expended  by  them  for  supplies  for 
boarding  house  and  other  incidentals,  and  the 
value  of  their  services  during  the  same  time, 
and  crediting  them  with  the  amount  of  gold 
talcen  out  of  the  mine.  From  this  decree 
the  plaintiff  appeals,  claiming  that  the  court 
erred  in  admitting  oral  testimony  contra- 
dicting or  varying  the  terms  of  the  written 
contract,  and  in  assuming  to  assess  damages 
on  account  of  the  wrongful  issuance  of  the 
Injunction. 

Wm.  Smith  and  Tranlc  L.  Moore,  for  ap- 
pellant    T.  H.  Crawford,  for  respondents. 

B£A}{,  J.  (after  stat  ng  the  facts).  Be- 
fore  considering  the  merits,  it  is  necessary 
to  dispose  of  two  questions  of  practice.  The 
appeal  was  i.erCe  ted  on  the  22d  of  January, 
1900.  On  February  loth  an  order  was  made 
by  the  court  below  extending  to  the  1st  of 
April  the  time  in  which  to  file  the  tran- 
script. On  March  Slst,  upon  an  application 
by  plaintiff,  and  after  notice  to  the  defend- 
ants, the  time  was  further  extended  until 
the  15th  of  April,  within  which  time  lue 
transcript  was  filed.  The  defendants  move 
to  dismiss  the  appeal  because  (1)  the  ap- 
plication for  the  second  extension  of  time 
was  not  sufficient  to  Justify  the  court  in 
making  the  order,  and  (2)  such  order  Is 
void  for  want  of  authority. 

Section  541,  Hill's  Ann.  Laws  Dr.,  as  amend- 
ed (Sess.  Laws  1809,  p.  229),  provides  that 
the  appellant  shall,  within  30  days  after  the 
appeal  is  perfected,  file  with  the  cleric  of 
the  appellate  court  a  transcript  or  such  an 
abstract  as  the  rules  of  the  court  may  re- 
quire, of  BO  much  of  the  record  as  may 
be  necessary  to  intelligibly  present  the  ques- 
tions to  be  decided,  together  with  copies  of 
certain  portions  of  the  original  record,  and, 
if  the  transcript  or  abstract  is  not  so  filed, 
the  appeal  shall  be  deemed  abandoned,  and 
the  effect  thereof  terminated;  but  the  trial 
court  or  Judge  thereof,  or  the  supreme  court 
or  a  Justice  thereof,  is  authorized,  upon  such 
terms  as  may  be  Just,  to  enlarge  the  time; 
but  "such  order  shall  be  made  within  the 
time  allowed  to  file  the  transcript,  and  shall 
not  extend  It  beyond  the  term  of  the  ap- 
l)ellate  court  next  following  the  appeal." 
So  far  as  the  first  objection  is  coucemed, 
it  is  suflicient  to  say  that  it  was  a  matter 
within  the  sound  discretion  of  the  trial 
judge,  with  the  exercise  of  which  this  court 


will  not  Interfere  except  in  case  of  a  mani- 
fest abuse  thereof,  which  has  not  occurred 
in  this  instance. 

In  support  of  the  second  contention,  it  is 
argued  that  while  the  trial  court  or  judge 
thereof,  or  the  supreme  court  or  a  Justice 
thereof,  is  autliorlzed  to  enlarge  the  time 
for  filing  a  transcript  on  appeal,  such  order 
can  be  made  only  within  the  30  days  al- 
lowed to  file  the  transcript.  But  this  does 
not  Impress  us  as  the  better  view.  The 
provision  of  the  act  of  1899  for  the  exten- 
sion of  time  in  which  to  file  the  transcript 
is  simply  a  copy  of  the  statute  upon  the 
subject  as  it  had  been  in  force  for  many 
years,  under  which,  as  we  understand  it, 
the  practice  has  been,  upon  a  proper  show- 
ing, to  malce  an  order  for  such  extenslou 
at  any  time  before  the  appellant  is  in  de- 
fault; and  this,  in  our  opinion,  is  the  proper 
construction  of  the  statute.  The  "time  al- 
lowed to  file  the  transcript,"  within  the 
meaning  of  the  law,  is  the  30  days  provided 
by  statute,  or  such  an  extension  thereof  as 
may  have  been  granted.  Therefore  the  mo- 
tion to  dismiss  must  be  overruled. 

The  defendants  also  move  to  strilce  from 
the  files  what  purports  to  be  the  testimony 
talcen  in  the  court  below,  and  upon  which 
the  trial  was  had.  The  suit  was  tried  be- 
fore the  court  without  a  referee,  and  the 
testimony  talcen  by  the  official  reporter, 
which  he  subsequently  (presumably  upon 
the  plaintiff's  request)  transcribed,  certified 
to,  and  filed  with  the  county  cleric,  who 
certifies  it  to  this  court  as  the  testimony 
and  exhibits  in  the  case  as  filed  in  his  office. 
The  defendants  claim  that  the  testimony 
should  have  been  identified  by  the  certificate 
of  the  trial  Judge,  as  provided  in  section 
815  of  the  statute.  By  the  act  of  1889  (Sess. 
Laws  1889,  p.  142),  the  circuit  Judge  of  each 
Judicial  district  In  the  state  is  authorized, 
in  his  sound  discretion,  to  appoint  a  sicilled 
stenographer  as  official  reporter  In  his  dis- 
trict, whose  duty  it  is,  upon  the  trial  of 
any  cause,  if  requested  by  either  party  or 
ordered  by  the  Judge,  to  take  accurate  short- 
hand notes  of  the  oral  testimony  and  other 
proceedings,  which  shall  be  filed  in  the  of- 
fice of  the  clerk  of  the  court  where  the 
trial  is  had.  If  the  court,  or  either  party 
to  the  suit  or  his  attorney,  requests  a  tran- 
script of  the  notes  into  longhand,  it  is  made 
the  duty  of  the  reporter  to  cause  full  and 
accurate  typewritten  transcripts  thereof  to 
be  made,  which,  when  certified  to  by  him 
as  provided  in  the  statute,  shall  be  filed 
with  the  clerk  of  the  court  where  the  caust' 
was  tried,  for  the  use  of  the  court  or  the 
parties,  and  shall  be  deemed  prima  facie  a 
correct  statement  of  the  testimony  and  pro- 
ceedings on  the  trial.  Section  397  of  the 
statute,  as  amended  (Sess.  Laws  1803,  p. 
2(i),  provides  that  all  issues  of  fact  in  suits 
shall  be  tried  by  the  court,  unless  the  same 
is  i-eferred  to  a  referee  pursuant  to  the  pro- 
visions of  section  815,  and,  if  so  tried,  the 
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evidence  shall  be  presented  and  reduced  to 
writing,  to  be  either  in  writing  or  In  steno- 
graphic notes,  which  shall  be  extended  into 
longhand,  and  filed  with  the  cleric  of  the 
court  In  the  cause  at  the  request  ot  any 
of  the  parties  to  such  suit,  or  If  required 
by  the  court,  and,  where  not  required  to  be 
extended,  the  notes  shall  be  so  filed.  Sec- 
tion 815,  as  amended  (Sess.  Laws  1898,  p. 
27),  provides  that,  whenever  a  suit  In  equity 
is  at  issue  upon  a  question  of  fact,  the  court 
may  refer  the  same  to  a  referee,  except 
as  provided  in  section  397,  to  take  the  testi- 
mony, and  report  the  same  to  the  court, 
within  such  time  as  may  be  ordered,  and, 
"when  an  equity  cause  has  gone  to  a  final 
decree,  the  judge  of  the  court  rendering 
the  decree  shall,  within  tea  days  after  the 
entry  of  the  decree,  by  a  proper  certificate, 
identify  all  the  evidence  In  the  cause,  whetb 
er  consisting  of  the  testimony  of  the  wit- 
nesses, documentary  evidence  or  exhibits." 

The  contention  for  the  defendants  Is  that, 
under  these  several  provisions,  before  any  evl- 
d«ice  In  an  equity  case  can  be  considered 
by  the  appellate  court,  it  must  be  identified 
by  the  trial  Judge  in  the  manner  provided  In 
sectlMi  815;  while  the  plaintiff  contends  that 
the  latter  provision  applies  only  to  suits  in 
which  the  testimony  has  been  taken  before 
a  referee,  and  not  to  those  which  have  been 
tried  by  the  court,  and  the  testimony  taken 
by  the  official  stenographer.  There  Is  un- 
doubtedly some  confusion  in  the  statute,  and 
the  point  is  not  entirely  clear,  but  we  are 
inclined  to  concur  In  the  Interpretation  urged 
by  the  plaintiff.  A  stenographer  Is  an  offi- 
cer of  the  court,  charged  with  the  duty  of 
correctly  reporting  all  the  proceedings  on  the 
trial,  and  his  certificate  is  entitled  to  the  sajne 
faith  and  credit  as  that  of  any  other  officer. 
The  transcription  of  his  notes,  when  certified 
to  by  him  and  filed  with  the  clerk  of  the 
court  where  the  cause  was  tried,  becomes  a 
part  of  the  record,  and  prima  facie  a  correct 
statement  of  the  testimony  and  proceedings 
on  the  trial,  and  Ig  entitled  to  faith  and  cred- 
it as  such  in  the  appellate  court.  Nor  do  we 
think  it  makes  any  difference  whether  a  re- 
quest for  the  transcription  is  made  at  the 
time  of  the  trial  or  afterwards.  If  no  such 
request  is  made  at  that  time,  the  stenog- 
rapher's notes  are  required  to  be  filed  as  a 
part  of  the  record,  and  a  subsequent  tran- 
scription thereof,  certified  to  by  him,  is  mere- 
ly the  putting  Into  more  Intelligible  form 
what  is  already  a  part  of  the  record.  We  are 
of  the  opinion,  therefore,  that  the  motion 
to  strike  the  testimony  from  the  files  should 
also  be  denied. 

We  come,  then,  to  the  merits  of  the  case. 
As  already  stated,  the  court  below  permitted 
the  defendants  to  offer  in  evidence,  over  the 
plaintiff's  objection,  oral  testimony  tending 
to  show  that  at  the  time  the  lease  was  ex- 
ecuted it  was  understood  and  agreed  between 
the  parties  that  the  first  payment  should  be- 
come due  and  payable  30  days  after  the  de- 


fendants began  to  use  water  through  the  en- 
tire length  of  the  Sparta  canal  or  ditch,  and 
for  that  reason  the  second  payment  was  not 
due  at  the  time  of  the  commencement  of  the 
suit,  and  therefore  defendants  were  not  In  de- 
fault. It  is  difficult  to  perceive  upon  what 
ground  It  can  be  claimed  that  this  testimony 
Is  admissible.  Olearly,  its  object  and  effect 
was  to  vary  the  terms  of  the  written  con- 
tract between  the  parties,  and  no  principle 
of  evidence  Is  better  settled  than  that,  when 
persons  put  their  contracts  in  writing.  It  is, 
in  the  absence  of  fraud,  accident,  or  mistake, 
"conclusively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  was  reduced  to 
writing."  1  Oreenl.  £v.  (15th  Ed.)  §  275.  In 
Looney  v.  Rankin,  16  Or.  617, 10  Pac.  600,  Mr. 
Justice  Thayer,  after  alluding  to  the  well-set- 
tled rule  that  parol  evidence  cannot  be  used 
for  the  purpose  of  contradicting,  adding  to, 
subtracting  from,  or  varying  the  terms  of  a 
written  contract,  or  to  control  its  legal  opera- 
tion or  effect,  proceeds:  "Another  equally 
well-settled  principle,  kindred  to  the  one  above 
stated,  Is  that  all  oral  negotiations  or  stipula- 
tions between  the  parties,  preceding  or  ac- 
companying the  execution  of  a  written  in- 
strument, are  regarded  as  merged  in  it  The 
reason  of  the  rule,  as  explained  by  judges 
and  text  writers.  Is  'that  the  parties,  by  mak- 
ing a  written  memorial  of  their  transaction, 
have  Implicitly  agreed  that.  In  event  of  any 
misunderstanding,  that  writing  shall  be  re- 
ferred to  as  the  proof  of  their  act  and  inten- 
tion; that  such  application  as  arose  from  the 
paper,  by  just  construction  or  legal  Intend- 
ment, should  be  valid  and  compulsory  on 
them;  but  that  they  would  not  subject  them- 
selves to  any  stipulations  beyond  their  con- 
tract, because.  If  they  meant  to  be  bound  by 
any  such,  they  might  have  added  them  to 
their  contract,  and  thus  have  given  them  a 
clearness,  a  force,  and  a  direction  which  thjy 
would  not  have  by  being  trusted  to  the  mem- 
ory of  a  witness.'  And,  where  a  written  con- 
tract appears  on  its  face  to  be  complete,  no 
additlcm  to,  or  contradiction  of.  Its  legal  effect 
by  parol  stipulations,  preceding  or  accompany- 
ing its  execution,  can  be  admitted,  any  more 
than  its  alteration  through  the  same  means  in 
any  other  respect.  The  law  controlling  the 
operation  of  a  written  contract  becomes  a 
part  of  It.  The  rule  here  referred  to,  so  far 
as  It  extends,  is  Inflexible."  1  HlU's  Ann. 
Laws  Or.  |  692;  Stoddard  v.  Nelson,  17  Or. 
417,  21  Pac.  456;  Bank  v.  Scott,  20  Or.  421, 
26  Pac.  276;  Hlndman  v.  Edgar,  24  Or.  581, 
17  Pac.  802;  Abraham  T.  BaUroad  Co.  (Or.) 
60  Pac.  899. 

By  the  terms  of  the  written  contract,  the 
first  payment  was  to  become  due  within  30 
days  after  the  defendants  "shall  commence 
using  the  giants  or  the  waters  of  said  canal 
in  placer  mining  said  mining  grounds,"  and 
the  second  payment  within  60  days  thereafter. 
It  is  admitted,  and  the  court  below  found, 
that  the  defendants  began  using  the  giants 
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and  mining  on  the  leased  premises  with  wa- 
ter from  tbe  canal  on  the  3d  day  of  May; 
so  that,  under  the  plain  and  unambl^ous 
stipulation  of  the  contract,  the  first  payment 
became  due  30  days,  and  the  second  within 
90  days,  from  that  date,  or  about  the  Ist  of 
August,  and  prior  to  the  declared  forfeiture 
and  re-entry  by  the  plaintiff  and  tbe  com- 
mencement of  this  suit. 

It  is  claimed  by  the  defendants,  however, 
that  the  contract  upon  this  point  Is  ambigu- 
ous, and  that  parol  evidence  is  admissible  for 
the  purpose  of  explaining  such  ambiguity,  and 
this  seems  to  have  been  the  theory  of  the 
trial  court.  As  we  read  the  contract,  there  Is 
no  ambiguity  in  its  language  in  this  regard, 
but  Its  provisions  are  clear  and  distinct.  But, 
If  there  is  any  ambiguity,  it  Is  patent  upon 
the  face  of  the  instrument,  and  cannot  be  re- 
moved by  the  application  of  eztrhislc  evi- 
dence. Holcomb  V.  Mooney,  13  Or.  603,  11 
Pac.  274;  Bingham  v.  Honeyman,  32  Or.  129, 
51  Pac.  735,  52  Pac.  755;  1  Greenl.  Ev.  (15th 
Ed.)  i  297  et  seq.  We  are  of  the  opinion, 
therefore,  that  the  court  below  erred  in  ad- 
mitting in  evidence  the  oral  testimony  con- 
cerning the  nuturity  of  tbe  payment  under  the 
lease,  and  in  finding,  as  a  matter  of  fact,  that 
defendants  were  not  in  default  In  the  pay- 
ment of  rent  at  the  time  of  the  re-entry,  or 
attempted  re-entry,  by  the  plaintiff,  and  that, 
on  the  contrary,  the  second  payment  was 
long  past  due,  and  on  account  thereof  plain- 
tiff was  entitled,  under  the  provisions  of  the 
lease,  to  declare  It  forfeited,  and  to  repossess 
herself  of  the  leased  premises.  This  conclu- 
sion renders  unnecessary  the  consideration  of 
tbe  other  question  presented  by  the  plaintiff. 
The  decree  of  the  court  below  will  therefore 
be  reversed,  and  a  decree  entered  here  as 
prayed  for  In  the  complaint 


RBID,  MURDOCH  &  CO.  v.  BIRD. 

(Conrt  of  Appeals  of  Colorado.    May  14,  1900.) 

VENDOR  AND  PURCHASER  —  CREDITOR  OF 
PURCHASER— CHATTEL  MOBTGAOBE:— VALID- 
ITY—BURDEN  OF  PROOF— NONSUIT— TITLE- 
EVIDENCE— SUFFICIENCY  —  INNOCENT  PUR- 
CHASER. 

1.  Where  a  purchaser  misrepresented  his 
financial  stnudiug  to  commercial  agencies,  and 
on  the  strenjfth  of  their  report  the  plaintiff  sold 
the  goods,  and  immediately  after  their  delivery 
the  purchaser  executed  a  chattel  mortgage  on 
them  to  tbe  defendant  to  secure  a  pre-existing 
indebtedness,  a  judgment  of  nonsuit  in  an  ac- 
tion by  the  seller  against  the  mortgagee  in  pos- 
session, to  recover  the  goods,  was  erroneous, 
since  the  question  of  ttie  intent  with  which 
the  purchaser  bought  the  goods  and  made  his 
report  to  the  commercial  agencies  should  have 
beien  submitted  to  the  jury. 

2.  Where  a  chattel  mortgage  was  executed  to 
defendant  on  goods  purchased  from  plaintiff, 
immediate!}'  after  they  wore  delivered  to  him, 
to  secure  a  pre-existing  indebtedness,  on  proof 
that  tbe  purchaser  was  insolvent  at  the  time  of 
tbe  purchase,  and  bad  no  intention  to  pay  for 
the  goods,  or  that  he  had  misropreseuted  his 
financial  standing  in  order  to  procure  credit,  the 
burden  was  cast  on  the  defendant  to  establish 
tbe  validity  and  good  faith  of  his  moi-tgage. 
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3.  Evidence,  in  an  action  by  a  seller  for  the 

value  of  goods  which  the  buyer  had  delivered  to 
defendant  under  a  chattel  mortgage,  that  the 
defendant  had  no  interest  in  the  mortgage,  but 
was  merely  the  representative  of  two  bona 
fide  creditors  of  the  purchaser,  and  that  the 
purchaser  had  represented  to  commercial  agen- 
cies that  the  account  of  one  of  the  creditors 
against  him  was  ^(20.000  less  than  it  was,  in  or- 
der to  secure  credit  from  the  plaintiS,  was  not 
sufficient  to  so  establish  title  in  the  defendant 
under  the  chattel  mortgage  as  to  justify  a  non- 
suit against  the  plaintiff. 

4.  Where  the  seller  of  goods  bad  a  right  to 
rescind  the  sale  for  fraud,  and  acted  promptly, 
a  creditor  of  the  purchaser,  by  talcing  a  chattel 
mortgage  on  them  to  secure  the  pre-existing 
debt,  did  not  become  an  innocent  purchaser, 
and,  as  against  the  seller,  acquired  no  title. 

Appeal  from  district  court,  Laplata  county. 

Action  by  Reid,  Murdoch  &  Co.  against  Wil- 
lis E.  Bird  and  another.  From  a  Judgment 
of  nonsuit  as  to  defendant  WIlUs  B.  Bird, 
plaintiff  appeals.    Reversed. 

Rogers,  Cuthbert  &  Ellis,  T.  J.  Jackson,  and 
F.  C.  Perkins,  for  appellant.  O.  S.  Galbreath 
(Pierpont  FiiUer,  of  counsel),  for  appellee. 

BISSELI^  P.  J.  A  debt  for  goods  of  the 
value  of  about  |500  is  the  subject-matter  of 
this  action  brought  by  Reid,  Murdoch  &  Co. 
against  the  Schutt  Mercantile  Company  and 
Willis  E.  Bird.  The  case  went  off  on  a  non- 
suit, and  we  state  the  facts  as  we  find  them. 
What  we  may  say  about  them  is  not  to  be 
taken  as  an  unquestionable  narrative,  nor 
may  any  of  our  suggestions  be  used  to  In- 
fluence a  Jury  hereafter.  The  case  was  be- 
gun in  the  county  court,  and  afterwards  tried 
In  the  district  court.  The  Schutt  Mercantile 
Company  was  a  commercial  corporation  doing 
business  in  Durango.  It  had  been  transact- 
ing business  for  some  years,  and  in  October 
and  November,  1896,  bought  tbe  goods  sued 
for.  Part  of  them  were  sent  on  telegraphic 
order  from  a  salesman,  and  port  of  them  were 
delivered  from  a  supply  house  in  Durango. 
The  goods  were  all  delivered  early  in  Novem- 
ber, 1890.  About  tbe  time  of  the  sale  tbe 
mercantile  company  tiecame  embarrassed, 
and,  as  we  may  be  permitted  to  state,  though 
the  Instrument  is  not  before  us,  gave  a  chat- 
tel mortgage  to  tbe  defendant  Bird  to  secure 
debts  owing  to  tbe  Colorado  State  Bank  of 
Durango  and  the  Struby-Estabrook  Company. 
Whether  the  mortgage  secured  any  other 
creditors,  we  are  not  advised.  Bird  took  pos- 
session, and  proceeded  to  close  out  tbe  stock. 
Reid,  Murdoch  &  Co.  Immediately  Instituted 
Inquiries  about  It,  traced  the  goods,  and  found 
that  they  had  been  turned  over  to  Bird.  They 
served  a  written  demand  on  him  for  them, 
with  which  be  refused  to  comply.  It  did  not 
very  clearly  appear  whether  at  the  time  of 
the  demand  Bird  had  all  the  goods,  nor  wheth- 
er all  of  them  were  turned  over  to  him  under 
the  mortgage,  though  that  he  received  some, 
and  had  some  in  his  possession  at  that  time, 
appears  from  his  admissions.  Thereupon 
tbe  plaintiffs  brought  this  suit  against  the 
mercantile  company  and  Bird  to  recover  the 
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goods  or  their  value,— setting  up  facts  which. 
If  established,  entitled  them  to  rescind  the 
sale  on  the  ground  of  fraud,— and  tlierein  had 
Judgment  against  the  mercantile  company, 
but  were  nonsuited  as  to  Bird.  During  the 
trial  the  plaintiff  produced  testimony  tending 
to  prove  that  the  Schutt  Mercantile  Company, 
through  its  proper  officers,  had  made  state- 
ments to  Bradstreet  &  Co.  and  Dun  &  Co. 
concerning  their  financial  condition,  and  the 
representatives  of  those  two  mercantile  agen- 
cies testified  as  to  the  statements  which  had 
been  made.  They  also  offered  evidence  tend- 
ing to  prove  that  prior  to  the  sale  the  credit 
man  of  the  house  in  Chicago  examined  the 
reports  made  the  preceding  November,  car- 
ried on  the  agency  books,  and  appearing  in  the 
reports  of  the  July  and  October  following. 
Smith  attempted  to  give  evidence  to  the  point 
that  he  examined  the  reports  before  he  order- 
ed the  goods  boxed  and  shipped,  and  also 
before  he  ordered  them  delivered  from  the 
warehouse  in  Durango.  The  plaintiff  also  of- 
fered evidence  to  the  point  that  the  state- 
ments furnished  by  the  company  were  un- 
true, and  that  at  the  time  they  were  made 
the  company  owed  the  State  Bank  some  $20,- 
000  more  than  they  reported,  and  that  there 
was  a  very  large  amount  of  bills  payable  ex- 
cluded from  them.  If  all  these  facts  were 
true,  and  the  jury  should  so  find.  It  might 
well  be  contended  that  the  creditors  had  the 
right  to  rescind,  exercising  It  within  a  rea- 
sonable time  after  the  discovery  of  the  fraud. 
The  matter  of  reports  to  commercial  agen- 
cies has  been  before  this  court,  and  while  I 
expressed  some  doubt  regarding  the  propri- 
ety of  the  rule  which  had  been  adopted  by 
the  various  courts,  believing  that  there  ought 
to  be  proof,  not  only  of  a  report,  but  a  report 
made  with  the  Intent  to  deceive  the  vendor 
bringing  suit,  yet  we  conceded  the  law  to  be 
that  where  there  Is  ample  proof  of  a  misrep- 
resentation to  the  agencies,  or  either  of  them, 
and  proof  of  a  reliance  on  the  report  for  the 
purposes  of  sale,  the  vendor  may  rescind, 
even  though  when  the  report  was  made 
there  was  no  distinct  and  direct  Intention  to 
defraud  the  vendor  who  sold  the  goods. 
This  we  stated  and  held  In  Burchlnell  v. 
Hirsh,  5  Colo.  App.  500.  39  Pac.  352.  This 
doctrine  is  necessarily  subject  to  some  other 
limitations,  which  need  not  be  expressed. 
There  was  evidence  tending  In  this  direc- 
tion, and  the  plaintiff  was  entitled  to  have 
the  question  go  to  the  Jury  under  proper  In- 
structions concerning  Its  force  and  effect. 
It  Is  always  true  that  Insolvency  Is  a  fact 
for  the  Jury,  and  has  some  bearing  on  the 
question  of  Intent.  Alone,  It  would  not  be 
sufilclent  to  warrant  a  finding,  but  In  con- 
nection with  other  facts  It  Is  a  proper  sub- 
ject-matter of  proof,  and  possibly  may  tend 
to  show  the  motive  of  the  vendee  when  he 
made  the  purchase.  Brock  v.  Schradsky,  6 
Colo.  App.  402.  41  Pac.  512.  In  the  light  of 
these  authorities,  it  was  undoubtedly  the 
plaintiff's  privilege  to  have  the  question  of 


the  Intent  with  whldi  the-  mercantile  com- 
pany bought  the  goods  submitted  to  the  Jury, 
and  likewise  that  with  which  the  report  was 
made  to  the  commercial  agency  on  which  the 
plalntiflTs  credit  man  relied  when  he  made 
the  sale,— at  least,  the  statement  on  which  be 
said  he  relied  when  he  made  It.  We  do  not 
Intend  to  say  that  his  evidence  directly  es- 
tablished the  fact  that  he  relied  on  the  re- 
port, rather  than  on  the  general  reputation 
of  the  mercantile  company  which  prevailed 
in  commercial  drdes.  His  testimony  is  open 
to  discussion,  because  the  date  of  the  sale 
and  the  date  of  the  Inspection  of  the  record 
are  not  exactly  concurrent,  but  these  are 
wholly  matters  for  the  Jury.  It  Is  quite  gen- 
erally true  that  where  a  mercantile  concern 
is  heavily  embarrassed,  and  buys  goods,  and, 
almost  concurrently  with  the  purchase,  mort- 
gages all  of  Its  assets  to  secure  certain  pre- 
ferred creditors,  there  arises  in  the  mercan- 
tile mind  a  suspicion  that  It  bought  the  goods 
with  an  Intent  not  to  pay  for  them,  but  to 
devote  them  to  the  liquidation  of  debts  due 
certain  creditors.  These  are  matters  for  the 
consideration  of  the  Jury,  and  It  is  for  them, 
under  proper  instructions,  to  determine  the 
intent  of  the  purchaser,  and  the  force  and 
effect  of  the  evidence.  The  case  was  not  so 
broadly  or  fully  made  that  we  feel  at  liberty 
to  state  abstractly  the  law  with  reference 
to  wliat  will  establish  a  fraudulent  intent, 
and  the  extent  to  which  a  plaintiff  must  go 
in  maintaining  It  if  he  would  recover.  To 
lay  down  general  principles  on  this  subject 
would  simply  embarrass  the  trial  court,  and 
afford  It  no  aid. 

It  Is  quite  earnestly  Insisted  by  the  attor- 
ney for  the  appellee  that  the  plaintiffs  do  not 
sufficiently  attack  Bird's  title,  because  they 
failed  to  prove  value,  or  to  overthrow  the 
mortgage  or  attack  its  good  faith.  We  think 
he  is  wrong  with  respect  to  Iwth  proposi- 
tions. There  is  enough  evidence  of  value  to 
go  to  the  Jury,  wherefrom  they  could  ascer- 
tain the  market  price  of  the  goods.  It  was 
not  entirely  clear,  or  wholly  full  and  accu- 
rate, but  there  was  enough  whereon  to  sub- 
mit the  matter  to  them. 

Respecting  the  other  branch  of  the  propo- 
sitlon,— and  that  Is  the  burden  to  establish 
the  validity  and  good  faith  of  the  mortgage,— 
we  think  that  the  rule  is  misstated.  Should 
the  Jury  find  from  the  testimony  that  the 
mercantile  company  were  insolvent  when 
they  bought  the  goods,  and  had  no  Intention 
to  pay  for  them,  or  that  they  misrepresented 
their  financial  status,  whereby  they  procured 
credit,  and  whereby,  under  the  law,  the  ven- 
dor woidd  have  a  right  to  rescind  the  sale, 
then.  In  order  to  defend  his  title,  it  would 
be  Incumbent  on  Bird  to  produce  proof  of 
the  cliaracter  of  his  mortgage,  the  consider- 
ation on  which  It  was  based,  and.  In  general, 
uphold  the  validity  of  his  title.  This  seems 
to  be  the  general  cuiTcnt  of  authority  on  this 
question.  Starr  v.  Stevenson,  91  Iowa,  684, 
GO  N.  W.  217;   Easter  v.  Allen,  8  Allen.  7; 
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ShotweU  T.  Harrison,  22  Mich.  410;  SlUyman 
V.  King,  36  Iowa,  207;  Dry-Goods  Co.  v. 
Kabn,  53  Kan.  274,  36  Pac.  327;  Wafer  v. 
Bank,  46  Kan.  5»7,  26  Pac  1032;  Devoe  v. 
Brandt,  53  N.  T.  462;  McLeod  v.  Bank,  42 
Miss.  99.  Many  others  might  be  cited.  The 
courts  are  In  unison,  and  we  have  been  re- 
ferred to  none  which  announce  a  contrary 
doctrine.  It  is  quite  true,  the  cashier  of  the 
State  Bank  was  put  on  the  stand  by  the 
plaintiff  to  show  the  untruthful  and  mislead- 
ing character  of  the  statement  which  the 
mercantile  company  had  furnished  the  com- 
mercial agencies.  From  Mr.  Kimball's  evi- 
dence, it  is  quite  evident  the  bank's  account 
was  represented  to  be  some  $20,000  less  than 
it  was  when  the  report  was  furnished,  but  he 
also  testified  that  Mr.  Bird  was  the  mort- 
gagee In  possession  of  the  property  in  the 
Interest  of  the  Colorado  State  Bank  and  the 
Struby-Estabrook  Company.  From  liis  evi- 
dence It  would  likewise  appear  that  Bird 
had  no  personal  Interest  in  the  matter,  but 
was  simply  the  representative  of  those  two 
creditors.  It  is  sought  by  argument  to  give 
this  evidence  greater  weight  than  it  Is  enti- 
tled to  for  the  purposes  of  this  appeal.  The 
appellee  Insists  that  it  appeared  from  the 
plaintiff's  own  case  that  the  mortgage  was 
given  in  good  faith  to  secure  bona  fide  debts, 
but  -we  do  not  regard  the  evidence  as  suffi- 
cient. We  are  not  advised  thereby  of  the 
terms  and  conditions  of  the  mortgage,  nor 
liave  we  an  opportunity  to  Inspect  It,  to  de- 
termine whether,  on  its  face,  it  was  valid; 
nor.  in  fact,  do  we  believe  that  Mr.  Kimball's 
testimony  was  enough  to  establish  that  the 
mortgage  was  given  to  creditors  in  good  faith 
to  secure  debts  then  due  and  owing,  which 
were  protected  by  a  legal  instrument  prop- 
erly executed,  and  sufficient  to  transfer  title 
to  Bird,  as  the  representative  of  these  credit- 
ors. We  are  quite  of  the  opinion  the  evi- 
dence did  not  go  far  enough  to  support  the 
burden  which  the  cases  already  cited  put  on 
him  who  buys  from  a  fraudulent  vendee, 
and  seeks  to  protect  his  title  on  the  theory 
that  he  is  an  innocent  purchaser  for  value. 
The  evidence  was  not  broad  enough  or  full 
enough.  This  suggestion  is  made  in  answer 
to  the  contention  that  even  though  the  non- 
suit may  have  been  wrong  on  the  hypothesis 
that  the  plaintiff  made  a  case  to  go  to  the 
jury,  yet  it  was  right  because  the  plaintiff 
produced  evidence  which  establisbed  the  de- 
fendant's title.  When  once  this  proposition 
is  disposed  of.  the  error  committed  in  the 
ordering  of  a  nonsuit  is  practically  deter- 
mined. 

We  are  compelled,  however,  to  advert  to 
another  proposition  on  which  the  appellee 
greatly  relies.  By  the  argument  he  seelis  to 
apply  a  doctrine  which  has  been  expressed 
in  several  cases  in  the  supreme  court,  and  by 
a  quotation  from  an  early  opinion,  which  Is 
"that  one  who  takes  property  in  payment  or 
security  of  a  pre-existing  debt  is  to  be  regard- 
ed as  a  purchaser  for  valuable  consideration." 


This  doctrine  was  very  early  announced,  and 
ever  since  that  time  the  courts  have  universal- 
ly held  that  a  pre-existing  debt  is  a  good  conr- 
slderation  for  the  transfer  of  property  either 
in  payment  of,  or  as  a  security  for,  a  debt. 
This,  however,  has  only  been  holden  so  far 
as  the  cases  themselves  show  where  there 
has  been  an  actual  transfer  of  the  title,  or  a 
turning  over  of  the  property  In  payment  or 
as  a  security.  We  have  been  referred  to  no 
case,  nor  have  we  found  one,  where  It  has 
been  held  that  the  execution  of  a  chattel 
mortgage  on  personal  progettj,  on  the  con- 
sideration of  a  pre-existing  debt,  would  be 
a  valid  transfer,  unassailable  by  a  vendor 
who  had  the  right  to  rescind  the  sale  on 
the  ground  of  fraud.  Since  these  cases  are 
pressed  so  urgently  on  our  attention,  we  will 
refer  to  what  the  supreme  court  has  decided. 
The  cases  are  Knox  v.  Mcl^arran,  4  Colo.  586; 
McFarran  v.  Knox,  6  Colo.  217;  McMurtrle 
v.  Blddell,  9  Colo.  497,  13  Pac.  181;  Bank 
V.  McClelland,  9  Colo.  008,  13  Pac.  723.  In 
the  first  case.  Rose  owned  the  property,  and 
gave  a  title  bond  to  Kettlewell  for  a  named 
price.  It  was  afterwards  assigned  by  mesne 
transfers,  whereby  It  vested  In  McGovney, 
who  because  the  holder  of  the  bond,  and  en- 
titled to  the  conveyance  on  the  payment  of 
the  consideration.  In  January,  McGovney 
took  up  the  bond,  paid  the  consideration,  and 
delivered  the  instrument  to  Bose,  who  de- 
stroyed It  But  Rose  did  not  then  make  the 
deed  to  Knox.  That  was  done  In  January, 
1876.  Suit  In  ejectment  was  then  begun  to 
recover  possession.  McFarran  undertook  to 
defend,  contending  that  he  was  McGovney's 
creditor  when  the  deed  was  executed,  and  at- 
tempted to  make  proof  of  the  want  of  consid- 
eration as  between  McGovney,  Rose,  and 
Knox.  In  that  suit  he  was  defeated  because 
In  an  action  in  ejectment  under  the  old  prac- 
tice the  legal  title  must  prevail,  and  Knox 
had  judgment  Subsequently,  however,  Mc- 
Farran filed  a  bill  in  equity  In  the  proper 
county,  and  alleged  that  he  had  recovered 
Judgment  against  McGovney  prior  to  the  time 
of  the  transfer,  filed  his  record  in  the  proper 
office,  and  thereby  obtained  a  lien  superior 
to  the  title  which  Knox  subsequently  got  by 
the  conveyance  from  Rose.  McFarran  bad 
Judgment  and  when  the  case  came  to  the  su- 
preme court  the  Judgment  was  affirmed  on  the 
groimd  that  the  bond  was  a  proper  instrument 
for  record  imder  the  recording  act,  and,  since 
it  was  not  filed,  McGovney's  claim  took  pre- 
cedence. It  will  be  observed  that  the  whole 
case  turned  on  the  recording  act,  and  the  fail- 
ure to  comply  with  It,  and  want  of  knowl- 
edge on  McFarran's  part  of  the  outstanding 
title.  The  next  case  was  McMurtrle  v.  Rid- 
dell.  Respecting  this  it  is  enough  to  say 
that  the  record  title  stood  in  AVightman,  who 
deeded  to  McMurtrle,  who  held  title  by  an 
unrecorded  deed  until  the  10th  of  August 
1881,  altliough  the  deed  was  dated  in  Decem- 
ber, 1879.  Blddell  bought  the  property  at  an 
execution  sale  had  on  a  Judgment  against 
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WIghtman  on  the  13th  of  November,  1880, 
and  he  beoime  entitled  to  his  deed,  which 
he  got  on  the  10th  day  of  August.  1881.  It 
will  be  noticed  tliat  the  record  of  McMurtrle's 
deed  preceded  the  record  of  Riddell's  by  six 
days,  although  the  purchase  at  the  execution 
sale  antedated  the  record  of  McXIurtrie's  ti- 
tle. I'nder  those  facts,  the  supreme  court 
very  properly  held  that  a  purchaser  at  an 
execution  sale  took  title  as  against  the  un- 
i"ecorded  deed.  The  next  case,  and  the  only 
other  In  the  supreme  court  to  which  our  at- 
tention has  been  called,  Is  that  of  Bank  v. 
McClelland.  It  Is  sufficient  to  say  that  this 
only  concerns  the  title  to  coniuicrclal  paiwr, 
and  can  in  no  sense  be  regarded  as  a  direct 
aulhority  on  the  proposition  that  he  who 
takes  property  in  payment  of  or  as  security 
for  a  pro-existing  debt  is  to  be  regarded 
ae  a  purchaser  for  a  valuable  consideration. 
The  rights  of  a  holder  of  commercial  paper 
wholly  depend  on  other  considerations.  In 
all  Jurisdictions, — even  those  which  do  not 
concede  that  a  pre-existing  delit  Is  a  good 
consideration  for  the  sale  of  property  or  its 
pledge,— it  is  universally  held  that  one  who 
takes  title  to  commercial  paper,  either  in 
payment  of  a  debt  or  as  a  security  for  It, 
gets  a  good  title,  If  he  receives  It  without 
notice.  The  holder  of  commercial  paper,  who 
takes  It  in  the  usual  course  of  business,  Is 
unaffected  by  the  equities  of  antecedent  par- 
ties. The  rule  is  the  same  whotiier  the  in- 
strument is  received  as  a  securltj'  for,  or  in 
payment  of,  the  pre-existing  debt.  This  is 
conformable  to  the  recognizable  usages  of  the 
commercial  world,  and  had  Its  origin  in  the 
necessity  to  protect  commercial  paper  In  the 
hands  of  the  holder.  This  doctrine  was  very 
clearly  announced  by  the  supreme  court  of 
the  United  States  in  Swift  v.  Tyson,  16  Pet. 
1,  10  L.  Ed.  SCo.  This  case  has  always  been 
followed  by  that  tribunal.  We  note,  how- 
ever. In  the  Bank  Case,  that  the  distinguished 
author  of  the  opinion,  Mr.  .Tustloe  Helm, 
Italicizes  the  word  "property"  when  he  makes 
the  quotation  from  Knox  v.  McFarran,  as 
though  intending  to  Intimate  that  the  court 
would  not  extend  the  doctrine  to  tlie  case  of 
one  who  takes  a  chattel  mortgage  on  personal 
property  as  security  for  an  antecedent  debt, 
whenever  a  case  arises  involving  the  rights 
of  the  holder  of  such  security  and  of  one 
who  attacks  the  transaction.  There  would 
seem  to  be  no  other  reason  for  the  Implied 
suggestion.  This  coiu-t  followed  the  same 
general  rule  In  Haraszthy  v.  Shandel,  1  Colo. 
App.  137,  27  Pae.  876.  In  that  case  we  held 
(the  court  speaking  through  me)  that  Mrs. 
Shandel  took  a  good  title,  although  there  was 
an  attempt  to  rescind  the  sale.  The  reason 
for  the  application  of  the  doctrine  Is  very 
apparent  from  tlie  facts.  Therein  Haraszthy 
had  possession  of  the  goods,  and  turned  them 
over  to  Mrs.  Shandel  on  a  present  considera- 
tion. There  was  not  only  a  pre-existing  in- 
debtedness between  Mrs.  Shandel  and  Har- 
aszthy, but  there  passed  at  the  time  of  the 


transfer  a  present  consideration,  which,  under 
all  the  authorities,  would  make  her  a  pur- 
chaser for  value. 

We  now  come  to  the  consideration  of  what 
win  prove  a  pivotal  question  in  this  ease,  and 
it  may  ultimately  defeat  Bird's  title,  though 
whether  the  facts  will  permit  Its  application 
we  are  at  present  not  advised.  The  ques- 
tion, however.  Is  fairly  raised  by  the  record, 
urgiHl  by  counsel,  and  we  deem  It  our  duty 
to  decide  It  The  only  modification.  If  It 
be  deemed  a  modification,  of  the  doctrine  ex- 
pressed In  the  supreme  court  cases,  Is  first 
found  In  Cassldy  v.  Harrelson,  1  Colo.  App. 
4.")8,  29  Pac.  S^,").  Therein  there  were  con- 
flicting claims  between  prior  and  subsequent 
mortgagees.  We  hold  (undertaking  to  dis- 
tinguish It  from  them,  and  commenting,  also, 
on  Brereton  v.  Bennett,  15  Colo.  234,  25  Pac. 
310)  that  subsequent  lienors,  who  have  taken 
their  security  with  no  other  consideration 
passing  between  them  than  the  pre-existing 
debt,  hold  the  goods  open  to  the  equities 
and  exceptions  as  to  title  which  could  lie  as- 
serted If  they  were  In  the  hands  of  the  mort- 
gagor. This  principle  was  supiwrted  by  the 
citation  of  a  large  number  of  eminent  and 
persuasive  authorities.  The  decision  Is  justi- 
fied by  the  proof  that  the  subsequent  Hon- 
ors had  notice  and  full  knowledge  of  the  an- 
tecedent security.  In  this  respect  It  differs 
wholly  from  the  present  controversy.  We 
are  now  brought  face  to  face  with  the  prop- 
osition whether  a  creditor  can  take  a  chattel 
mortgage  on  the  property  of  his  debtor,  and 
thereby,  as  an  innocent  purchaser,  acquire  a 
good  title  against  the  vendor  of  the  goods, 
who  has  the  right  to  rescind  the  sale  because 
of  fraud  In  the  purchase.  This  Is  widely 
different  from  any  of  the  cases  yet  decided 
in  any  of  the  two  tribunals.  We  have  been 
very  exact  about  It,  because  we  believe  the 
distinction  Is  an  important  one,  and  the  ques- 
tion Is  likely  to  arise  many  times  In  this 
Jurisdiction,  and  we  know  of  no  way  by 
which  the  present  case  can  be  taken  to  the 
supreme  court  for  ultimate  determination. 
We  have  neither  doubt  nor  hesitation  in  de- 
claring the  doctrine,  because  neither  the  pre- 
cise question  nor  any  analogous  one  has 
been  determined  by  the  supreme  court,  and 
we  find  our  position  sustained  by  a  very  late 
case  In  the  supreme  court  of  the  United 
States.  Bank  v.  Bates,  120  U.  S.  566,  T 
Sup.  C?t.  679,  30  li.  Ed.  754.  There  are  many 
other  cases  tending  In  the  same  direction, 
but  personally  I  am  always  willing  to  end 
my  examination  of  a  question  when  I  find 
a  unanimous  decision  by  this  tribunal  decid- 
ing it.  In  that  particular  ease  we  find  cited 
Johnson  v.  Peck,  1  Woodb.  &  M.  334,  336, 
Fed.  Cas.  No.  7,4(H,  wherein  It  was  held 
that  a  mortgagee  In  a  mortgage  given  to  se- 
cure a  pre-exIstIng  debt  due  from  a  mort- 
gagor who  had  purchased  goods  on  represen- 
tations which  entitled  his  vendor  to  rescind 
acquired  thereby  no  such  rights  as  belong  to 
a   purchaser   for  a   valuable   consideration 
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'Without  notice,  bnt  tield  tbe  goods  open  to 
tlie  same  equities  and  exceptions  as  to  title 
that  they  would  be  open  to  If  found  in  tbe 
bands  of  the  mortgagor.  Tbls  was  a  direct 
and  concluslye  adjudication  on  tbe  principal 
question  inyolved  in  tbis  litigation.  It  would 
tberefore  follow,  if  we  accept  It,  that  should 
Iteld,  Murdoch  &  Co.  establish  to  tbe  satis- 
faction of  the  Jury  fraud  in  the  transaction 
between  them  and  tbe  mercantile  company, 
and,  under  tbe  law  as  tbe  court  should  de- 
ctare  it,  tbe  Jury  should  find  that  they  had 
a  right  to  rescind  the  sale,  and  that  they 
acted  promptly,  whereby  they  preserved  their 
rights.  Bird,  by  tbe  taking  of  tbe  mort- 
gage to  secure  the  debts  due  the  Colorado 
State  Bank  and  the  Struby-Estabrook  Com- 
pany, acquired  no  title.  It  might  api)ear  as 
tbougli  we  were  deciding  a  proposition  which 
would  determine  the  rights  of  tbe  parties, 
and  absolutely  conclude  the  defendant  from 
making  any  proof  or  successfully  establish- 
ing any  defense.  This  may  be  true.  But  tbe 
question  is  fairly  presented  on  tlie  record, 
it  is  rightly  argued  by  counsel,  and  they  Just- 
ly call  on  us  to  determine  it;  and  whatever 
may  be  its  ultimate  effect,  and  though  it 
may  be  said  to  be  In  advance  of  a  submission 
of  tbe  controversy  to  the  Jury,  we  believe 
it  to  be  our  duty  to  e.xpress  our  views  re- 
specting it,  so  that  when  the  case  comes  to 
trial  the  court,  Iwbig  hereby  advised,  may 
correctly  Instruct  tbe  Jury,  and  tbe  verdict 
which  they  may  render  be  con(rluslve. 

This  disposes  of  every  (luestion  pressed  on 
our  attention  which  we  feel  at  lil)i>rty  to 
decide,  and,  for  tbe  error  which  it  is  upparout 
from  this  opinion  the  court  committed  in 
nonsuiting  the  plaintilt,  this  ease  must  be 
reversed  and  sent  back  for  a  further  trial  in 
conformity   with   this   opinion.    Reversed. 

(lON.M.  177) 

ALBUQUERQUE  LAND  &  IRRIGATION 

CO.  v.  GUTIERREZ  ot  al. 

ISuprome  Court  of  N'ew  Mexico.    May  3,  1000.) 

WATERS  AND  WATER  COURSES— IRRIGATION- 
EMINENT  DOMAIN. 

1.  A  compauy  was  incorporated  under  Laws 
1SS7,  c.  12,  for  irrifmtion  purposes.  Section  17, 
sul)d._  4,  enacts  that  the  company  sbali  have 
the  right  "to  take  and  direct  from  any  stream 
•  *  •  the  surplus  water"  for  irrigation,  etc., 
purposes.  Section  17,  subd.  0.  gives  the  com- 
pany the  right  "to  enter  upon  and  condemn  and 
appropriate  any  lands  •  •  •  or  other  materi- 
al tliat  may  be  neces.Hary  for  the  uses  and  pur- 
poses of  the  company."  Held,  that  the  power 
of  the  company  to  make  preliminary  surveys 
and  to  exercise  the  riKht  of  eminent  domain  is 
subject  to  its  ability  to  show  that  there  is  snr- 
plns  water  in  the  stream  from  wliich  water  is 
sought  to  be  diverted,  subject  to  appropriation. 

2.  An  irrigatinu  company  organized  under 
I^ws  1887,  c.  12.  has  the  right,  under  section 
17.  to  make  surveys  for  reservoirs  and  pipe 
lines  and  ditches,  and  to  enter  upon  and  con- 
demn and  appropriate  land,  timber,  etc.,  as 
may  be  necessary  for  the  uses  of  the  company, 
notwithstanding  it  is  not  the  owner  ot  the  land 
to  be  Irrigated  by  the  water  supplied  by  such 
reservoirs,  pipe  lines,  and  ditches,  nor  previous- 
ly employed  by  the  owners  to  divert  the  water 
for  their  use. 


3.  Companies  for  irrigation  purposes  have  the 
right  to  organize  under  Laws  1887,  c.  12.  and 
exercise  the  powers  conferred  thereby  to  divert 
surplus  and  unappropriated  water  of  a  natural 
stream,  notwithstanding  the  possibility  of  fail- 
ure of  water  supply  during  a  few  months  of 
exoeiitional  years. 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  John  R.  McFie. 

Action  by  the  Albuquerque  Land  &  Irriga- 
tion Company  against  Tomas  C.  Gutierrez 
and  others  to  enjoin  Interference  with  a  pre- 
liminary survey  by  plaintiff  for  the  construc- 
tion of  Irrigation  caimls  and  reservoirs.  Judg- 
ment for  plaintiff,  and  defendants  api)eal. 
Aflirmed. 

Nelll  B.  Field,  for  appellants.  Ohilders  & 
Dobson,  for  appellee. 

MILI.S,  C.  J.  The  facts  necessary  to  an 
understanding  of  tbis  case  are  fully  stated  lu 
the  able  opinion  rendered  by  the  court  below, 
which  is  a  part  of  the  record  In  this  case,  and 
it  Is  not  necessary  to  restate  them  here.  Two 
questions  are  to  be  determined  in  tbis  case: 
I'irst.  Can  a  company  lawfully  Incorporated 
under  chapter  12  of  the  Acts  of  1887  (sections 
4aS-103,  Comp.  Laws  181)7)  go  upon  the  lands 
of  private  iiersons  for  the  purpose  of  making 
a  preliminary  survey,  and  acquire  the  right 
of  M-ay  through  such  lands  by  the  exercise 
of  the  right  of  eminent  domain  under  the 
I  terms  of  said  act,  unless  it  is  shown  that 
I  there  is  a  surplus  of  water  In  the  stream 
from  which  it  Is  proposed  to  divert  water, 
unappropriated  and  subject  to  diversion  and 
appropriation?  Second.  Can  the  company  or- 
ganized under  such  act  exercise  the  powers 
ginnted  thereby,  unless  it  Is  itself  the  owner 
of  the  lands  to  be  irrigated  by  the  water 
to  be  so  diverted,  or  have  been  previously 
employed  by  tbe  owners  of  such  land  to  di- 
vert water  for  their  use?  As  to  the  first 
proiMJsitlon,  It  is  sufficient  to  say  that  the 
<»urt  below  has  found  as  a  fact  that  there 
Is  a  surplus  of  water  In  the  Rio  Grande  sub- 
ject to  appropriation,  and  that  from  said 
river  the  appellees  proposed  to  divert,  carry, 
and  distribute  the  same.  Tliere  Is  ample  evi- 
dence to  sustain  tbe  findings  of  the  court  be- 
low, and  it  is  a  well-settled  proposition  that 
this  court  cannot  disturb  such  findings.  It  is  • 
undoubtedly  true  that  the  diversion  and  dis- 
tribution of  water  for  irrigation  and  other  do- 
mestic purposes  in  New  Mexico,  and  other 
Western  states  where  irrigation  is  necessary, 
is  a  public  purpose.  This  has  l)een  held  by 
the  supreme  court  of  the  United  States  in 
the  case  of  Irrigation  Dist.  v.  Bradley,  104  U. 
8.  112, 17  Sup.  Ct.  56.  41  L  Ed.  360.  It  seems 
to  us  to  be  equally  well  settled  that  It  Is  not 
necessary  that  the  company  diverting,  carry- 
ing, delivering,  and  distributing  water  for 
such  purpose  shall  be  itself  a  consumer,  pro- 
vided that  the  water,  when  so  carried  and 
distributed,  shall,  within  a  reasonable  time, 
be  applied  to  a  beneficial  use.  The  able  opin- 
ion of  tbe  court  below  discusses  these  propo- 
sitions so  fully  that  we  adopt  its  opinlos  oyvt 
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make  It  the  opinion  of  this  court,  as  follows: 
"This  cause  was  brought  Into  this  court  by 
change  of  venue  from  the  county  of  Bemalll- 
io,  and  has  been  submitted  upon  bill,  an- 
swer, and  repllcatloii,  cross  bill,  answer,  and 
replication,  oral  and  documentary  evidence, 
and  arguments  of  counsel.  To  avoid  un- 
necessary repetition,  let  It  be  understood  that, 
wherever  the  word  'complainant'  or  'plaln- 
tlfT  Is  used,  It  means  cross  defendant,  as 
well,  and  wherever  'defendant'  Is  used  It 
means  cross  plaintiff  or  complainant,  as  well, 
as  the  Issues  joined  are  embodied  In  both  the 
original  and  cross  suit,  and  they  will  be  con- 
sidered together. 

"The  proceedings  had  in  these  causes  be- 
fore his  honor,  Judge  Crumpacker,  presiding 
Judge  of  the  Second  Judicial  district,  have  re- 
stricted somewhat  the  Issues  before  this 
court.  Inasmuch  as  this  court  will  not  pre- 
sume to  review  the  action  of  the  court  of  the 
Second  Judicial  district,  whose  Jurisdiction  Is 
co-extensive  with  that  of  this  court.  The 
following  proceedings  were  had  in  the  Second 
Judicial  district  court  before  the  venue  was 
changed  to  this  court:  Temporary  Injunction 
was  granted  upon  complainant's  bill  January 
17,  189S,  and  the  defendants  were  ordered  to' 
show  cause  why  the  injunction  should  not  be 
continued  on  the  25th  day  of  January,  1898. 
Defendants  filed  answer,  cross  complaint,  and 
affidavits  January  25,  1888,  and  the  cause 
was  heard  by  the  court,  and  taken  under  ad- 
visement. On  the  8th  day  of  February,  1808, 
the  court  rendered  his  opinion  in  favor  of  the 
complainant  in  the  bill,  and  entered  an  or- 
der continuing  the  injunction  In  force  against 
the  defendants  until  the  further  order  of 
tlie  court,  and  denying  the  injunction  prayed 
for  by  the  defendants  In  their  cross  bill.  On 
the  10th  day  of  February,  1808,  the  plaintiff 
in  the  original  bill  filed  demurrer  to  the  an- 
swer and  cross  complaint  of  the  defendants, 
but  upon  hearing,  the  court  overruled  the  de- 
murrer by  an  order  entered  March  12,  1898. 
The  cross  defendants  filed  answer  to  the 
cross  complaint  March  14,  1898,  and,  the 
necessary  replications  being  filed,  the  issues 
were  fully  made  up  on  tlie  complaint  and 
cross  complaint.  On  the  ISth  of  May,  affida- 
vit and  motion  for  change  of  venue  were  filed, 
and  upon  the  same  day  objections  were  filed 
to  the  granting  of  the  motion,  but  the  court 
sustained  the  motion,  and  ordered  the  venue 
changed  to  the  First  Judicial  district.  It  will 
thus  be  seen  that  before  the  cause  came  Into 
this  court  bis  honor.  Judge  Crumpacker,  had 
not  only  granted  the  injunction  prayed  for 
In  the  original  bill,  but  ordered  same  contin- 
ued In  force  until  further  order  of  the  court; 
that  the  Injuuetlon  prayed  for  by  the  defend- 
ants in  their  cross  bill  had  been  denied;  and 
that  the  demurrer  of  tlie  complainants  to  the 
new  matter  In  the  answer  of  the  defendants 
and  to  their  cross  complaint  had  been  over- 
ruled. Tlierefore  all  these  matters  have  been 
eliminated,  and  will  not  be  reviewed  here. 
The  entire  case  is  before  this  court  on  its  mer- 


its, but  the  sole  question  to  be  determined 
Is  whether  or  not,  upon  the  pleadings  and 
proofs  now  before  the  court,  either  of  the 
parties  are  entitled  to  a  perpetual  injunction, 
and,  if  so,  which.  To  determine  this,  the 
court  must  decide  whether  or  not  the  Albu- 
querque Land  &  Irrigation  Company  have  a 
legal  right  to  construct  canals,  ditches,  or  pipe 
lines  authorized  by  their  charter,  and  wheth- 
er or  not  they  have  the  right  to  enter  upon, 
examine,  and  survey,  and  which  practically 
Involves  the  right  to  condemn  and  excavate, 
so  much  of  the  land  of  private  owners  along 
the  line  of  their  proposed  canals  or  ditches  as 
may  be  necessary  for  such  purpose.  If  com- 
plainants have  this  right  under  the  law,  then 
it  follows  that  the  defendants  had  no  legal 
right  to  Interfere  with  or  obstruct  them  In 
the  pursuit  of  this  lawful  purpose.  On  the 
other  hand,  if  the  complainant  had  not  such 
a  legal  right,  the  cross  complainants  had  a 
right  to  prevent  the  company  from  attempt- 
ing to  exercise  the  right  of  eminent  domain 
upon  their  lands  along  the  proposed  canal. 
Many  questions  are  suggested  by  the  plead- 
ings that  I  do  not  deem  it  necessary  or  proper 
to  consider  In  determining  this  case.  Indeed, 
the  proofs  are  not  sufliciently  specific  to  en- 
able the  covu-t  to  do  so.  I  apprehend  that 
the  sole  reason  why  the  court  of  the  Second 
Judicial  district  did  not  award  the  complain- 
ants a  perpetual  writ  of  Injunction  was  be- 
cause the  court  was  of  the  opinion  that  the 
main  question  in  the  case,  viz.  whether  or  not 
there  was  surplus  water  in  the  river  that 
the  complainants  would  have  a  right  to  con- 
duct through  their  proposed  canal  for  the 
purpose  of  irrigation,  or  for  some  other  bene- 
ficial use,  should  l>e  determined  upon  proof, 
and  not  upon  bill,  answer,  and  affidavits. 
That  counsel  on  both  sides  so  imderstood  the 
issue  is  plain  from  the  nature  of  the  oral 
and  documentary  evidence  taken  at  the  hear- 
ing. The  evidence  taken  on  behalf  of  tlic 
complainant  tended  to  prove  that  there  was 
surplus  water  in  the  Rio  Orande  at  the  point 
where  tlie  proposed  canal  was  to  be  tal;cu 
out;  and  the  evidence  taken  on  the  part  of 
the  defendants,  to  sliow  that  all  of  the  wa- 
ter of  the  river  had  been  appropriated,  and 
that  there  was  no  surplus  water.  Of  course, 
there  was  some  proof  as  to  other  matters,  bi;t 
this  was  the  main  controversy  as  sliowu  by 
the  evidence.  Furthermore,  in  my  opiiiloa, 
the  nature  of  the  ease,  as  well  as  the  law  ap- 
plicable thereto,  makes  the  matter  of  sur- 
plus water  the  controlling  question. 

"In  1887  the  legislature  of  this  territory 
passed  an  act  providing  for  the  formation  of 
companies  for  the  purpose  of  constructing 
irrigation  and  other  canals,  and  the  im- 
provement and  colonization  of  lands.  Sec- 
tion 1,  c.  12,  Laws  1887.  is  as  follows:  'Any 
five  persons  who  may  desire  to  form  a  com- 
l)nny  for  the  piirpose  of  constructing  and 
maintaining  reservoirs  and  canals,  or  ditch- 
es and  pipe  lines,  for  the  purpose  of  irriga- 
tion, mining,  manufacturing,  domestic  and 
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other  public  uses.  Including  cUies  and 
towns,  apd  for  tlie  purpose  of .  colonization 
and  improvement  of  lands  In  connection 
therewith;  for  either  or  both  of  said  objects, 
either  Jointly  or  separately,  shall  make  and 
sign  articles  of  incorporation,  which  shall  be 
acknowledged  before  the  secretary  of  the 
territory,  or  some  other  person  authorized 
by  law  to  take  the  acknowledgment  of  con- 
veyances of  real  estate,  and  when  so  ac- 
knowledged such  articles  shall  be  filed  with 
such  secretary.'  That  the  complainant  com- 
pany was  Incorporated  under  this  act  Is  ad- 
mitted by  the  defendants  in  their  answer. 
Section  2  provides,  in  paragraph  2,  that  'the 
purpose  or  purposes  for  which  said  company 
is  formed;  and  if  the  object  be  to  construct 
reservoirs  and  canals  or  ditches  and  pipe 
lines  for  any  of  the  purposes  herein  speci- 
fied; the  beginning  point  and  terminus  of 
the  main  line  of  such  canals  and  ditches  and 
pipe  lines;  and  the  general  course,  direction 
and  length  thereof  shall  be  stated.'  The 
articles  of  Incorporation  of  the  complainant 
company  provide:  The  purpose  for  which 
said  company  is  formed  and  created  a  body 
politic  and  corporate  Is  to  build,  construct 
and  maintain  reservoirs  and  feeders  there- 
for, canals,  ditches,  pipe  lines,  flumes  and 
such  branch  lateral  and  side  canals,  pipe 
lines,  ditches  and  flumes  as  may  be  neces- 
sary for  the  supplying  of  water  for  the  pur- 
pose of  irrigation  and  the  improvement  and 
colonization  of  lands  in  connection  with 
such  irrigation;  and  to  acquire,  purchase, 
lease  and  sell  water,  water  rights,  reservoirs, 
canals,  ditches,  pipe  lines,  flumes  and  lands 
In  the  furtherance  of  said  purpose.'  Section 
3  of  said  article  flexes  the  beginning  point, 
course,  direction,  distance,  and  terminus  of 
their  proposed  canal  as  required  by  law. 
From  an  examination  of  the  law  referred  to, 
and  the  articles  of  incorporation  just  quot- 
ed, it  seems  clear  that  the  complainant  com- 
pany has  brought  Itself  within  the  terms  of 
the  law.  and  is  therefore  entitled  to  the  ben- 
efits and  to  exercise  all  the  powers  confer- 
red by  the  act.  The  legislature  which  pass- 
ed the  act  is  charged  with  a  knowledge  of 
the  community  ditch  system  of  the  territory, 
and  Its  benefits  and  defects.  In  enacting 
the  law  under  consideration,  it  was  mani- 
festly the  Intention  of  the  legislature,  while 
preserving  the  present  system  and  the  rights 
of  parties  under  It,  to  provide  for  a  more 
modern  and  Improved  system  of  irrigation 
In  the  future,  wherever  it  was  desired,  and 
did  not  Interfere  with  prior  rights.  That  Im- 
proved metho<ls  of  storing  and  conducting 
water  by  moans  of  reservoirs,  canals,  ditch- 
es, and  pipe  lines  may  be  constructed  and 
operated,  the  right  of  eminent  domain  is 
fully  given  by  the  act  in  the  following  lan- 
guage (chapter  12,  5  17):  'Corporations 
formed  nuder  this  act  for  the  purpose  of 
furnishing  and  supplying  water  for  any  of 
the  purposes  mentioned  In  section  one.  shall 
have,  In  addition  to  the  powers  hereinbefore 


.nientl<ined,  rights  as  follows:  '(l)'To  cause 
such  examinations  and  surveys  for  their  pro-- 
posed  reservoirs,  canals,  pipe  lines  and 
ditches  to  be  made,  as  may  be  necessary  to 
the  selection  of  the  most  eligible  locations 
and  advantageous  routes,  and  for  such  pur- 
pose, by  their  ofllcers,  agents  and  servants 
to  enter  upon  the  lands  or  water  of  any  per- 
son, or  of  this  territory.  (2)  To  take  and  -. 
hold  such  voluntary  grant  of  real  estate 
and  other  property,  as  shall  be  made  to 
them  in  furtherance  of  the  purposes  of  such  . 
corporation.  (3)  To  construct  their  canals, 
pipe ^  lines  or  ditches,  upon  or  along  any 
stream  of  water.  (4)  To  take  and  divert 
from  any  stream,  lake  or  spring  the  surplus 
water,  for  the  purpose  of  supplying  the , 
same  to  persons,  to  be  used  for  the  objects 
mentioned  In  section  one  of  this  act,  but 
such  corporations  shall  have  no  right  to  In- 
terfere with  the  rights  of,  or  appropriate 
the  property  of  any  person  except  upon  the 
payment  of  the  assessed  value  thereof,  to  be 
ascertained  as  in  this  act  provided:  And, 
provided,  further:  That  no  water  shall  be 
diverted,  if  It  will  Interfere  with  the  reason- 
able requirements  of  any  person  or  persons 
using  or  requiring  the  same,  when  so  divert- 
ed. (5)  To  furnish  water  for  the  purposes 
mentioned  In  section  one,  at  such  rates  as , 
the  by-laws  may  prescribe;  but  equal  rates 
shall  be  conceded  to  each  class  of  consum- 
ers. (Q  To  enter  upon  and  condemn  and 
appropriate  any  lands,  timber,  stone,  gravel, 
or  other  material  that  may  be  necessary  for 
the  uses  and  purposes  of  said  companies.' . 
It  is  difficult  to  see  how  the  legislature  could 
have  conferred  more  complete  powers  upon 
such  companies  than  It  did  by  that  act;  and 
that  the  legislature  has  itower  to  enact  a 
law  granting  the  right  of  eminent  demaln  is 
settled,  provided  the  property  taken  Is  for  u 
public  purpose.  That  lands  condemned  and 
used  for  the  right  of  way  of  reservohrs,  ca- 
nals, ditches,  and  pipe  lines,  for  the  pur- 
poses specified  in  the  act  above  referred  to, 
are  for  a  public  purpose,  Is  too  plain  to  re- 
quire extended  discussion.  Congress  has 
liberally  granted  this  right  over  the  public 
domain  for  the  purpose  of  the  construction  ' 
of  railroads  and  for  other  public  uses,  and 
state  and  territorial  legislatures  have  grant- 
ed this  right  for  purposes  of  Irrigation,  rail- 
roads, public  roads,  and  for  other  purposes. 
In  arid  regions  the  construction  of  systems 
of  reservoirs,  canals,  and  ditches  for  the  use 
of  the  public  In  irrigating  lands  is  certain- 
ly as  much  for  a  public  purpose  as  railroads 
or  pxibllc  roads,  and  authority  to  exercise 
the  right  of  eminent  domain  Is  even  more  of 
a  necessity  than  for  such  purposes.  Broiler 
V.  Mining  Co.,  101  U.  S.  274,  25  I*  Ed.  7:H); 
Irrigation  Pist.  v.  Bradley,  1C4  U.  S.  112,  17 
Sup.  Ct.  50.  41  L.  Ed.  3Cn:  liUmberlng  Co.  v. , 
Johnson  (Or.)  4(5  Vac.  7IK).  34  L.  R.  A.  S'N; 
In  re  Madera  Irr.  r>Ist.  fCal.)  28  Pac.  272, 
C75,  14  Jj.  R.  A.  7(52.  Oury  v.  Goodwin 
(Ariz.)  26  Pac.  377. 
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"The  legislature  of  this  territory,  however, 
placed  a  specific  limitation  upon  the  exercise 
of  the  Tight  of  eminent  domain,  by  the  use  of 
the  following  language:  'To  take  and  divert 
from  any  stream,  lake  or  spring,  the  surplus 
water.'  Section  17,  suteec.  4.  If,  therefore, 
the  complainant  company  proi)osed  to  divert' 
water  and  obtain  a  supply  for  Its  canal  from 
the  Rio  Grande  alone,  under  the  above  section 
Its  power  to  exercise  the  right  of  eminent  do- 
main would  be  subject  to  Its  ability  to  show 
that  there  was  surplus  water  in  said  stream, 
ard  for  that  purpose  the  burden  of  proof  Is 
upon  the  complainant,  as  the  court  has  ruled. 
Now,  what  Is  surplus  water?  Surplus  water, 
for  the  purposes  of  this  case,  is  water  which 
has  not  been  diverted  and  applied  to  a  bene- 
ficial use  prior  to  the  filing  of  complainant's 
bill.  To  state  the  proposition  another  way, 
surplus  water  la  all  water  running  in  the  Rio 
Grande  not  subject  to  a  valid  prior  appropria- 
tion. Defendants'  contention  that  there  Is  no 
such  thing  as  private  ownership  in  the  waters 
of  the  streams  of  this  territory  is  undoubtedly 
correct.  All  the  right  obtainable  In  the  water 
of  public  streams  of  the  territory  Is  the  right 
to  appropriate  so  much  thereof  as  is  actually 
used  for  some  beneficial  and  legal  purpose. 
This  appropriation  may  become  a  vested  right 
by  continuous  use,  or  It  may  be  lost  by  non- 
use,  and  in  this  the  right  differs  from  private 
ownership.  The  doctrine  of  the  common  law 
no  longer  obtains  In  what  Is  known  as  the 
'Arid  and  Mountainous  Region  of  the  West,' 
and  the  doctrine  of  prior  appropriation  has 
been  substituted  for  the  common  law,  as  a 
matter  of  necessity,  on  account  of  the  peculiar 
conditions  existing  in  most,  if  not  all,  the 
mountain  states  and  territories.  In  the  case 
of  U.  S.  V.  Rio  Grande  Dam  &  Irr.  Co.  (a 
case  decided  May  22,  18119)  10  Sup.  Ct.  770, 
4.3  Tj.  Ed.  ll.'^e,  the  supreme  court  of  the  Unit- 
ed States  discusses  the  law  of  water  rights, 
and  refers  to  the  laws  of  Congress  on  the 
subject,  as  follows:  'Notwithstanding  the  un- 
questioned rule  of  the  common  law  In  refer- 
ence to  the  right  of  a  lower  riparian  proprietor 
to  insist  upon  the  continuous  flow  of  the 
stream  as  it  was,  and  although  there  has  been 
in  all  the  Western  states  an  adoption  of  recog- 
nition of  the  common  law.  It  was  early  de- 
veloped In  their  history  that  the  mining  in- 
dustry In  certain  states,  the  reclamation  of 
arid  lands  In  others,  compelled  a  departure 
from  the  common-law  rule,  and  justified  an 
appropriation  of  flowing  waters  both  for  min- 
ing purposes  and  for  the  reclamation  of  arid 
lands;  and  there  has  come  to  be  recognized 
In  those  states,  by  custom  and  by  state  legis- 
lation, a  different  rule.— a  rule  which  permits, 
under  certain  circumstances,  the  appropriation 
of  the  waters  of  a  flowing  stream  for  other 
than  domestic  purposes.  So  fnr  as  these  rules 
have  only  a  local  significance,  and  affect 
only  questions  between  citizens  of  the  local 
federal  courts.  In  1863  congress  passed  the 
following  act  (14  Stat.  2oS;  Rev.  St.  §  2330): 
"Whenever,  by  priority  of  possession,  rights  to 


the  use  of  water  for  mining,  agricultural,  man- 
ufacturing or  other  purposes,  have  vested 
and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws  and 
decisions  of  courts,  the  possessors  and  owners 
of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same,  and  the  right  of  way 
for  the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowledged 
and  confirmed;  but  whenever  any  person  In 
the  construction  of  any  ditch  or  canal.  Injures 
or  damages  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing  such 
Injury  or  damage  shall  be  liable  to  the  party 
injured  for  such  Injury  or  damage."  •  •  * 
In  1887  an  act  was  passed  for  the  sale  of 
desert  lands,  which  contained  In  its  first  sec- 
tion this  proviso  (19  Stat.  377):  "Provided, 
however,  that  the  right  to  the  use  of  water  by 
the  persons  so  conducting  the  same  on  or  to 
any  tract  of  desert  land  of  640  acres  shall  de- 
pend upon  bona  fide  prior  appropriation;  and 
such  right  shall  not  exceed  the  amount  of 
water  actually  appropriated  and  necessarily 
used  for  the  purpose  of  irrigation  and  reclama- 
tion; and  all  surplus  water  over  and  above 
such  actual  appropriation  and  use,  together 
with  the  water  of  lakes,  rivers  and  other 
sources  of  water  "upply  upon  the  public  lands 
and  not  navigable,  shall  remain  and  be  held 
free  for  appropriation  and  use  of  the  public 
for  irrigation,  mining  and  manufacturing  pur- 
poses subject  to  existing  rights."  On  March 
3,  1801,  an  act  was  passed  repealing  a  prior 
act  In  respect  to  timber  culture,  the  eighteenth 
section  of  which  provided  (20  Stat.  1101,  i  18): 
"That  the  right  of  way  through  the  public 
lands  and  rcwrvatlons  of  the  United  States 
is  hereby  granted  to  any  canal  or  ditch  com- 
pany formed  for  the  purpose  of  Irrigation  and 
duly  organized  under  the  laws  of  any  state  or 
territory,  which  may  have  filed,  or  may  here- 
after file,  with  the  secretary  of  the  Interior,  a 
copy  of  its  articles  of  Incorporation,  and  due 
proofs  of  Its  organization  under  the  same,  to 
the  extent  of  the  ground  occupied  by  the  wa- 
ter of  the  reservoir  and  of  the  canal  and  Its 
laterals,  and  50  feet  on  each  side  of  the  mar- 
ginal limits  thereof;  also  the  right  to  take, 
from  the  public  lands  adjacent  to  the  Ibie  of 
the  canal  or  ditch,  material,  earth  and  stone 
necessary  for  the  construction  of  such  canal 
or  ditch:  provided,  that  no  such  right  of  way 
shall  be  so  located  as  to  Interfere  with  the 
proper  occupation  by  the  government  of  any 
such  reservation,  and  all  maps  of  location 
shall  be  subject  to  the  approval  of  the  depart- 
ment of  the  government  having  jurisdiction 
of  such  resen'atlon,  and  the  privilege  of  water 
for  irrigation  and  other  purposes  under  the  au- 
thority of  the  respective  states  and  territor- 
ies." *  This  extended  quotation  from  the 
most  recent  statement  of  the  doctrine  from 
that  court  will  obviate  the  necessity  of  citing 
other  cases. 

"Water  is  declared  free  in  the  public 
streams  of  tlie  state  of  Colorado,  by  express 
provision  of  the  constitution  of  that  state. 
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and  the  courts  of  that  state  apply  the  doc- 
trine of  prior  appropriation  In  determining 
Its  water  rights.  The  decisions  of  the  courts 
of  Colorado  are  therefore  very  instructive  in 
similar  litigation  in  this  territory,  Inasmnch  as 
the  legislature  of  this  territory  In  1876  declar- 
ed that  'all  currents  and  sources  of  water 
flowing  from  the  natural  sources  in  the  ter- 
ritorj'  of  New  Mexico,  shall  be  and  they  are 
by  this  act  declared  free.'  Section  52,  Comp. 
Laws  1807.  The  doctrine  of  prior  appro- 
priation is  the  law  governing  water  rights  In 
this  territory,  and,  to  constitute  a  valid  prior 
appropriation  of  the  water  of  the  Rio  Grande, 
two  things  must  be  established:  (1)  There 
must  be  a  rightful  diversion;  (2)  an  applica- 
tion to  some  beneficial  use.  And  neither  of 
these  Is  sulflcient  without  the  other.  It  Is 
not  essential  that  the  water  shall  be  used 
by  the  person  or  corporation  diverting  the 
water  from  the  stream;  for  the  law  la  well 
settled  that  water  may  be  diverted  from  the 
streams  by  canals  and  ditches  owned  by  in- 
dividuals or  corporations,  and  conducted  long 
distances  and  beneficially  used  by  others. 
This  is  fully  established  by  the  large  canal 
and  ditch  systems  existing  In  California,  Col- 
orado, Arizona,  and  many  other  states.  In 
such  cases  the  beneficial  user  is  held  to  have 
constituted  the  ditch  or  canal  company  his 
agent  to  divert  and  conduct  water  for  his 
use,  and  the  Latin  maxim,  'Qui  fadt  per 
alium  faclt  per  se,'  seems  to  apply  In  such 
cases.  I  see  no  reason,  therefore,  why  such 
reservoir,  canal,  and  ditch  companies  as  are 
authorized  by  the  laws  of  the  territory  should 
not  be  allowed  to  perform  services  in  con- 
nection with  the  irrigation  of  lands  In  this 
territory  similar  to  those  performed  by  such 
corporations  in  other  states  and  territories 
where  the  same  law  as  to  water  rights  pre- 
vails. I  can  see  no  legal  reason  for  prevent- 
ing them  from  exercising  the  power  confer- 
red upon  such  companies  by  the  statute,  pro- 
vided there  is  surplus  water  subject  to  ap- 
propriation through  the  agency  of  such  com- 
pany. To  determine  whether  or  not  there 
was  any  surplus  water  In  the  Rio  Grande, 
subject  to  appropriation  and  use  by  com- 
plainant's proposed  canal  or  ditch.  It  be- 
comes necessary  to  ascertain  from  the  evi- 
dence how  much  of  the  waters  of  that  stream 
had  been  legally  diverted  and  used  for  a  ben- 
eficial purpose  prior  to  the  Inception  of  plaln- 
tifTs  rights. 

'•I  find  from  the  evidence:  That  the  head 
gate  of  complainant's  proposed  canal  Is  to  be 
At  a  point  on  the  Rio  Grande  three-eighths 
(%)  of  a  mile  below  or  south  of  the  Indian 
village  of  San  Felipe,  about  28  miles  above 
the  city  of  Albuquerque.  That  the  terminus 
or  point  of  discharge  into  the  river  is  at  the 
railroad  bridge  near  Isleta;  the  entire  length 
of  the  canal  to  be  about  35  miles.  The  pres- 
ent proposed  terminus  is  at  the  city  of  Albu- 
querque. Tliat  the  engineer  of  the  com- 
pany, Mr.  Ilarroun,  was  proceeding  with  a 
survey  of  the  line  between  Albuquerque  and 


the  head  gate  when  the  interference  of  the 
defendants  occurred,  which  led  to  the  legal 
proceedings  in  which  injunction  Issued  as 
above  referred  to.  The  capacity  of  the  canal 
I  find  to  be  210  cubic  feet  of  water  per  sec- 
ond. There  is  controversy  as  to  the  num- 
ber of  ditches  on  either  side  of  the  river 
between  the  proposed  head  gate  of  the  pro- 
posed canal  and  Albuquerque,  and  also  from 
Albuquerque  to  the  terminus.  All  of  the 
witnesses  agree  that  there  are  at  least  ten 
acequlas  taking  water  from  the  river  be- 
tween the  proposed  head  gate  and  Albuquer- 
que on  the  east  aide,  and  at  least  three  up- 
on the  west  side.  There  are  seven  ditches 
heading  below  Albuquerque,  down  to  Isleta, 
as  shown  by  Mr.  Follett's  report,  and  all  up- 
on the  west  side  of  the  river.  The  capacity 
of  these  ditches  must  be  ascertained  from  the 
testimony  of  Mr.  Harroun  and  Mr.  Follett's 
report,  as  none  of  the  other  witnesses  testify 
upon  this  point  Mr.  Harroun  and  Mr.  Fol- 
lett's report  practically  agree  that  the  ten 
ditches  on  the  east  side  of  the  river  above 
Albuquerque  have  a  capacity  of  180  cubic 
feet  per  second,  and  that  the  three  ditches 
on  the  west  side  above  the  city  have  a  ca- 
pacity of  45  cubic  feet  per  second.  Mr. 
Follett's  report  alone  gives  the  capacity  of 
the  ditches  between  the  city  and  Isleta,  and 
from  this  we  find  their  capacity  to  be  273 
cubic  feet  per  second.  Thus  I  fln<?  that  tho 
capacity  of  all  the  old  ditches  along  tlie 
route  of  the  proposed  canal  to  have  been 
498  cubic  feet  per  second,  and  this  amount 
of  the  water  of  the  Rio  Grande  was  legally 
diverted  by  the  old  ditches  prior  to  the  ex- 
istence of  any  rights  of  the  complainant. 
The  proof  as  to  whether  or  not  this  entire 
amount  was  used  for  a  beneficial  purpose  is 
not  sufllclently  specific  to  enable  the  court 
to  find  that  It  was  not.  Mr.  Ilarroun  Is  of 
the  opinion  that  about  one-half  of  the  water 
diverted  by  the  old  ditches  is  wasted,  and, 
while  the  court  has  no  doubt  that  a  large 
portion  of  the  water  thus  diverted  is  wasted, 
still  the  proof  is  too  general  to  warrant  the 
court  in  holding  tliat  any  specific  part  Is 
wasted  and  not  applied  to  a  beneficial  use. 
For  the  purposes  of  this  case,  therefore,  I 
feel  compelled  to  hold  that  there  has  been 
a  prior  appropriation  of  the  water  of  the  Rio 
Grande  to  the  extent  of  the  capacity  of  the 
ditches  above  referred  to,  but  the  court  real- 
izes that  this  is  a  very  uncertain  conclusion, 
as  the  testimony  of  Mr.  Harroun  is  that  there 
are  about  1,800  acres  of  swamp  and  mea- 
dow lands  made  thus  by  the  waste  waters 
from  the  old  ditches.  However,  as  this  Is 
not  a  final  determination  of  this  question, 
except  for  the  purposes  of  this  Inquiry,  it  is 
the  duty  of  the  court  to  overestimate,  rather 
than  underestimate,  the  quantity  of  water 
appropriated,  that  prior  rights  may  be  fully 
protected,  in  view  of  the  uncertainty  of  the 
evidence  on  this  point 

"Turning  now  to  the  flow  of  water  in  the 
river  at  the  point  where  the  head  gate  of 
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tUe  proposed  canal  Is  to  be  located,  I  And  tbe 
most  reliable  evidence  to  be  tbat  of  Mr. 
Harronn,  and  the  data  submitted  in  con- 
nection with  his  testimony,  inasmuch  as  bis 
personal  researches  and  investigations  have 
been  much  greater  than  tbat  of  the  other 
witnesses,  and,  being  a  competent  civil  en- 
gineer, his  means  of  Icnowledge  is  much  bet- 
ter than  that  of  other  witnesses.  Indeed,  he 
is  the  only  witness  on  eitlicr  side  who  at- 
tempts to  testify  as  to  the  amount  of  water 
flowing  in  tlie  Bio  Grande,  in  any  specific 
manner.  The  other  witnesses  testify  that 
the  river  was  dry  at  certain  times,  and  give 
their  opinion  as  to  wlietlier  or  not  there  was 
any  surplus  during  the  dry  season,  but  none 
of  them  attempts  to  testify  as  to  the  amount 
of  water  flowing  in  the  stream.  Mr.  Follett's 
report  as  to  this  matter  is  based  largely 
upon  data  furnished  by  Mr.  Harroun,  as  the 
report  states,  and,  as  to  certain  dates  and 
places,  agrees  with  the  testimony  and  data 
of  Mr.  Ilarronn;  but  Mr.  Harroun  testifies 
much  more  fully,  and  submits  data  made 
upon  more  extensive  and  reliable  investiga- 
tion than  that  upon  which  the  Follett  report 
is  based,  and  is  therefore  more  satisfactory. 
These  measurements  are  only  approximately 
correct,  it  is  true,  but  they  are  the  best  ob- 
tainable evidence,  and  are  superior  to  the 
evidence  not  based  tipon  measurements. 

"In  regard  to  the  flow  of  water  in  the  Rio 
(rrande  at  Embudo,  Kio  Grande,  and  San 
Martial  for  the  years  1895,  18l>(i.  and  ]8»", 
Mr.  Harroun  testifies  that:  'In  1S!:D  tbe  flow 
at  Embudo  aggregated  88.").279  acre  feet. 
That  flow  may  be  taken  as  the  flo-v  of  San 
Marcial.  Tlie  flow  at  Hlo  Grande  during  tiie 
same  year  was  l.WiXiO'.  There  was  an  in- 
crease between  these  two  points  of  57  per 
cent.  Q.  Between  Embudo  and  San  Marcial? 
A.  Yes,  sir;  .57  per  cent  in  ISiio  between 
these  two  points.  In  189G  the  flow  at  Em- 
budo was  4ti7,9()0  acre  feet.  Q.  What  was  It 
at  Sau  MarcialV  A.  Tliere  is  no  record  made 
for  1896,— no  record  whatever.  Although  the 
gauge  heigiits  are  Itept  continually,  the  chan- 
nel is  so  shifting  that  with  the  few  measure- 
ments that  were  made  during  that  year  no 
careful  conclusions  can  be  drawn  from  the 
.gauge  heights.  But  in  189G  the  flow  at  Em- 
budo was  4tj7,9(10  acre  feet,  with  an  increase 
of  47  per  cent,  between  that  and  Rio  Grande, 
which  was  (>!)8,072  acre  feet.  The  flow  at 
San  Marcial  during  1896  was  560,499,  or  a 
loss  between  these  two  points  of  only  19  per 
cont.  In  1897  the  l-^mbudo  flow  was  1,112,- 
:i82  acre  feet,  and  Rio  Grande  1,909,000  acre 
feet;  showing  an  increase  between  these 
two  points  of  71  per  cent.  The  flow  at  San 
Marcial  was  2,331, .580  acre  foot,— an  increase 
of  22  per  cent,  between  tiiese  two  points. 
i).  Explain  what  you  mean  by  "acre  feet." 
.V.  An  acre  foot  is  the  amount  covering  one 
acre  one  foot. — i;!.r>(X)  culiic  fc.'t.— o<iual  to 
.'ilout  one  acre  foot  in  every  24  liours.  Q.  I 
will  ask  you  to  state  if  you  have  tlie  data 
from  which  you  can  give  the  flow  at  these 


points  In  the  months  beginning  with  Febro- 
ary  and  ending  with  October  in  each  year  of 
these  years.  A.  Yes,  sir.  At  Embudo  the 
mean  flow  in  1895,  during  the  month  of 
February,  was  503  cubic  feet  a  second;  lu 
March,  759;  April,  2,541;  May,  2,079;  June, 
3,021;  July,  1,335;  August,  1,080;  Sep- 
tember, 630;  and  October.  494.  Q.  In  1895  V 
A.  Yes,  sir.  At  Rio  Grande,  tbe  same  year, 
the  flow  in  February  was  591  (this  is  the 
mean  flow  for  the  month);  March,  1,371; 
April,  5,075;  May,  4,411;  June,  4,030;  July, 
1,708;  August,  1,481;  September,  722;  Oc- 
tober, 707.  There  Is  no  record  of  San  Mar- 
cial during  1895.  In  1806,  at  Embudo,  the 
mean  February  flow  was  551;  March,  957; 
AprU,  1,797;  May,  1,598;  June,  367;  July, 
299;  August,  249;  September,  222;  Octo- 
ber, 340.  For  1896,  at  Rio  Grande,  there  is 
no  record  from  March  4th  to  March  31st; 
the  first  three  days  of  ^larch  giving  a  mean 
flow  of  1,355  second  feet;  for  April,  3.483; 
Jlay,  2,704;  June,  .535;  July,  412;  August. 
243;  September,  209;  and  October,  461.  For 
1896,  at  San  Marcial,  the  mean  flow  for  Feb- 
ruary was  080;  March,  679;  April,  3.142; 
May,  2,019;  June,  466;  August,  1,181;  Sei»- 
tember,  130;  October,  742.  In  1897.  at  Em- 
budo, the  flow  in  cubic  feet  i)er  second  was 
for  February,  407;  March,  501;  April,  1,091; 
May,  5,443;  June.  4,596;  July.  1,248;  Au- 
gust, 388;  September,  344;  and  October,  1,- 
535.  At  Rio  Grande,  for  the  same  year,  the 
flow  was  for  February.  541;  March,  085: 
April,  5,056;  May,  11.454;  June.  6.153;  July, 
1,580;  August,  4.58;  September,  050;  Octo- 
ber, 2,227.  For  San  Marcial,  during  the  same 
months,  tbe  flow  for  February  was  434; 
March,  000;  April,  3,584;  May,  12,173;  June, 
6,j50;  July,  1,117;  August,  101;  September, 
1,907;  October,  4,019.  As  I  have  said  be- 
fore, the  record  for  1898  is  not  concluded. 
That  is  the  mean  flow  for  the  months  men- 
tioned. Q.  Now  explain  what  you  mean  by 
"mean  flow."  A.  The  mean  flow,  as  there 
noted,  is  the  sum  of  the  acre  feet  per  day 
divided  by  the  number  of  days  in  the  month: 
the  sum  of  the  acre  feet  and  the  number  of 
feet  per  second  divided  by  the  numlier  of 
days  in  the  month.  Q.  I  want  to  get  the 
flow  in  each  month,  for  a  given  day  in  each 
month,  for  the  months  of  May,  June,  July, 
and  August  of  each  of  the  years  from  which 
points  your  observations  were  taken  nearest 
to  this  ditch.  A.  The  nearest  station  is  at 
Rio  Grande.  The  flow  for  April  was  I.GIO 
cubic  feet  per  second  (these  are  all  figures  In 
cubic  feet  per  second);  in  May,  2,240;  Jime, 
1.120;  July,  1,005;  August.  705;  September, 
530.  In  1896  the  mean  flow  for  April  was 
1,2(^5:  Jfay.  255;  .Tune,  255;  July,  210;  Au- 
gust, 255;  September,  3.50.  For  1807  the 
mean  flow  for  April  was  10.200;  May.  8,Snn; 
June.  2.48fi:  July.  200;  August,  240:  and 
September,  3(i0.  Q.  How  far  is  this  Rio 
Grande  station  from  the  proposed  head  gate 
of  this  plaiutifT's  canal?  A.  It  is  about  35 
iniies.' 
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"Mr.  FoUetf  8  report  sbows  the  foUoving; 
flow  at  Klo  Grande  station  for  tbe  years  1895 
and  1890:  Sununer  flow  in  second  feet  In 
1895:  April,  5,070;  May,  4,615;  June,  4,630; 
July,  1,170;  August,  1,480;  September,  720. 
In  1896:  April.  3,480;  May,  2,710;  June,  580; 
July.  440;  August,  195;  September,  590. 
Winter  flow  for  same  years  at  same  station: 
October.  705;  November,  835;  December,  710; 
January,  760;  February,  790;  Marcti,  1,370. 
Rio  Grande  station  1&  selected  for  illustration 
because  it  is  the  nearest  station,  where  meas- 
urements were  talien  yearly,  to  the  head  gate 
of  tbe  proposed  canal,  thirty-flve  (35)  miles; 
and  Mr.  Uarroun  further  testifies  that  the 
flow  at  the  head  gate  was  substantially  the 
same  as  at  Klo  Grande  station,  for  the  reason 
that  there  are  tributaries  between  those 
points  supplying  a  sufficient  amount  of  water 
to  equal  the  loss  from  seepage  and  evapora- 
tion. 

"From  this  testimony  I  find  as  a  fact  that 
while  during  a  few  months,  or  parts  of  the 
summer  months,  of  the  years  1894,  1895, 1890, 
and  1897,  there  was  no  surplus  water  flowing 
in  the  river  at  the  proposed  head  gate,  during 
a  large  majority  of  tbe  months  of  each  of 
these  years  there  was  a  large  amount  of  sur- 
plus water  flowing  past  that  pohit  All  of 
the  witnesses  testify  that  the  years  1894, 
1895,  and  1896  were  the  driest  years  known, 
some  say  for  10  and  others  for  20  years,  and 
the  only  years  in  which  the  river  was  dry  at 
or  above  Albuquerque.  I  also  find  as  a  fact 
that  in  a  majority  of  the  last  ten  years  there 
has  been  surplus  water  flowing  in  the  river 
at  the  proposed  head  gate  at  all  times,  as 
witnesses,  some  of  whom  were  mayordomos 
of  those  ditches,  testify  there  was  no  scarcity 
during  those  years.  1  further  find  as  a  fact 
that  the  river  became  dry  at  Albuquerque 
about  the  last  of  June,  and  remained  so,  as 
most  of  the  witnesses  testify,  for  22  days  in 
1894,  and  also  in  July,  1896.  The  number  of 
days  cannot  be  definitely  stated  from  the  evl- 
doice.  Mr.  Foliett's  report  states  that  the 
river  was  dry  at  Albuquerque  through  July, 
1895;  but  Mr.  FoUett  doubts  this,  and  It 
would  seem  clear  that  it  was  not,  as  Mr.  Fol- 
iett's report  states  that  there  was  'water  all 
summer'  in  the  river  at  Los  Lunas.  I  find  as 
n  fact  that  the  Irrigation  season  begins  In 
February  and  ends  in  October.  I  find  as  a 
fact  that  the  months  of  June,  July,  August, 
and  September  are  considered  the  dry  season; 
and  I  further  find  that  wtiat  is  Ichown  as  the 
"rainy  season'  occurs  during  these  mouths, 
also,  that  it  is  possible  for  the  dry  season 
to  become  tbe  wet  season;  and  the  anomaly 
may  be  explained  by  stating  that  the  term 
'dry  season'  refers  to  the  water  in  the  river, 
rather  than  the  rainfall.  I  And  as  a  fact  that 
very  few  fanners  served  by  the  present  ditch- 
es sow  wheat,  oats,  barley,  or  rye  in  tbe  fall 
of  tbe  year,  Imt  do  so  in  tbe  spring,  beginning 
during  February  or  March;  and  I  furtlier 
find  that  very  I'.ttle,  if  any,  of  the  water 
now  appropriated  is  used  for  those  crops  after 


July  let  In  fact,  very  little  Is  used  for  those 
crops  after  June  15th;  but  water  is  used  for 
chile,  corn,  alfalfa,  and  melons  after  that 
time,  and  for  alfalfa  as  late  as  October.  It 
appears,  therefore,  that  less  of  tbe  water  di- 
verted by  the  present  ditches  is  used  after 
the  1st  of  July  than  Is  used  before  that  date, 
when  the  grain  crops  and  all  others  are  grow- 
ing. 

"The  witnesses  for  the  defense  were  asked 
the  following  question:  'From  your  knowl- 
edge of  the  existing  system  of  community 
ditches  and  of  Uie  Itio  Grande,  is  there,  or  is 
there  not,  any  surplus  of  water  in  the  Rio 
Grande  in  that  vicinity  during  the  dry  sea- 
son?' The  answer  was  that  there  was  no 
surplus.  As  has  been  stated,  there  was  also 
testimony  that  the  river  was  dry  in  1894  and 
1896  at  different  dates  during  the  dry  season. 
It  win  be  observed  that  this  testimony  is  con- 
fined especially  to  the  dry  season.  This  pe- 
riod includes  June.  July,  August,  and  Septem- 
ber; but  as  a  matter  of  fact  there  is  usually 
a  large  surplus  in  Jtme,  and  frequently  in 
September,  also.  Tbe  limitation  to  the  dry 
season  makes  the  testimony  immaterial,  be- 
cause, if  there  was  surplus  water  flowing  in 
the  river  there  at  any  time,  it  was  subject  to 
diversion  and  use.  and,  being  surplus  and 
unapprt^riated  water,  there  can  be  no  Injury 
done  to  any  prior  appropriator.  The  law  will 
protect  him  in  tbe  use  of  the  water  actually 
appropriated.  Section  17  of  chapter  12  grants 
the  right  of  eminent  domain  to  companies 
utilizing  surplus  waters  for  certain  beneficial 
purposes,  and  the  use  of  tbe  word  'surplus' 
would  indicate  that  the  legislature  bad  in 
mind  streams  whose  waters  iiad  been  in  part 
appropriated.  If  there  is  surplus  and  unap- 
propriated water  in  the  stream,  companies 
have  a  right  to  organize  and  exercise  the  pow- 
ers conferred  upon  them  by  tbe  statute,  and 
this  right  is  not  dependent  upon  a  contingen- 
cy such  as  the  possible  failure  of  the  water 
supply  during  a  few  months  of  exceptional 
years.  Tbe  court  takes  Judicial  notice  of  the 
fact  that  from  October  until  about  the  Ist  of 
March  in  each  year  there  is  very  little  water 
used  for  any  purpose  by  the  farmers  In  the 
valley  of  the  Rio  Grande,  and,  as  a  matter 
of  law,  it  is  not  an  invasion  of  bis  rights  for 
a  subsequent  appropriator  to  tise  water  after 
a  prior  appropriator  has  ceased  to  do  so. 

"I  am  unable  to  ascertain  tbe  acreage  in 
cultivation,  except  from  the  testimony  of 
Mr.  Harroun,  as  tbe  other  witnesses  do  not 
know  and  do  not  attempt  to  state  it  Mr. 
Harroun  says  there  are  probably  12,000 
acres  there^  subject  to  Irrigation,  but  that 
only  about  3,200  acres  are  served  by  the 
present  ditches,  and  this  is  the  extent  of 
present  cultivation;  and  he  further  says 
that  at  least  7,000  additional  acres  could  be 
serve<l  by  the  proposed  canal  if  a  supply  of 
water  equal  to  the  capacity  of  tlie  cmal 
can  be  obtained.  The  witncKses  on  behalf 
of  the  defendants  testified  tiiat  they  did  not 
know  of  any  beneficial  use  to  which  corn- 
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plalnants  could  put  the  water  in  the  eyent  of 
the  construction  of  the  proposed  canai. 
Such  evidence  is  not  of  much  value,  In  view 
of  the  testimony  tliat  there  are  7,000  acres  of 
irrigable  land  which  the  present  ditches  are 
unable  to  serve.  If  any  part  of  this  addi- 
tional acreage  could  be  brought  under  culti- 
vation by  means  of  the  canal,  it  would  be  a 
beneficial  purpose,  within  the  meaning  of. 
the  statute.  It  is  evident  that  these  wit- 
nesses so  testified  from  a  belief  that  there  is 
no  surplus  water,  or  that  the  present  meth- 
od of  irrigating  and  cultivating  lands  can- 
not be  Improved.  I  am  of  the  opinion  that 
the  premises  are  wrong  in  either  case,  and 
their  conclusions  necessarily  wrong.  The 
court  has  found  that  there  is  surplus  water 
in  the  Rio  Grande  during  a  majority  of 
months  of  every  year,  and  is  equally  satis- 
fied that  the  present  system  of  both  irrigat- 
ing and  cultivating  lands  in  this  territory 
can  be  greatly  Improved  by  the  adoption  of 
more  modem  methods  of  storing  and  con- 
ducting water  upon  the  lands,  and  a  more 
economical  use  of  it  when  so  conducted. 
Mr.  FoUett's  report  shows  that  many  of  the 
present  ditches  were  in  use  one  hundred 
years  ago,  and  It  would  seem  strange  that  a 
system  one  hundred  years  old  could  not  be 
improved  upon.  I  do  not  underestimate 
the  present  ditch  system,  for  In  some  re- 
spects It  is  very  good,  and  so  long  as  it  is 
in  existence  Its  status  and  rights  must  be 
upheld  by  the  courts;  but  that  it  is  not  an 
economical  system,  that  it  has  no  provision 
for  storing  water,  and  that  there  is  an  equal 
distribution  of  the  water,  is  within  the 
knowledge  of  this  court,  and  Is  shown  by 
the  testimony.  The  suggestion  that  the  wa- 
ter cannot  be  used  for  a  beneficial  purpose 
during  the  six  months  when  It  is  not  used 
by  the  ordinary  farmer,  I  cannot  accept. 
Mr.  Blueher  testifies  that  he  uses  water  all 
the  year  in  his  market-gardening;  and,  in 
view  of  the  provision  of  the  staute  and  of 
complainant's  charter,  the  court  would  not 
be  warranted  In  holding  that  the  water  can- 
not be  applied  to  some  of  the  purposes  de- 
clared to  be  a  beneficial  use  by  the  statute. 
"The  right  of  eminent  domain  may  be  ex- 
ercised by  corporations  organlzwl  under 
chapter  12,  Laws  1887,  in  constructing  reser- 
voirs, canals,  ditches,  and  pii)e  lines  for  the 
purpose  of  conveying  surplus  water  for  Ir- 
rigation, manufacturing,  or  mining  purpos- 
es; and  the  exercise  of  this  right  is  not  de- 
I>endent  upon  the  ownership  of  lands  by  the 
company,  or  contracts  with  customers  for 
the  use  of  water.  These  considerations  may 
be  important  when  the  actual  diversion  of 
the  water  through  the  canni  is  attempted, 
but  for  the  purpose  of  constructing  the  sys- 
tem the  existence  of  surplus  water  is  the 
controlling  consideration.  These  companies 
are  quasi  public  servants,  and  their  exist- 
ence Is  authorlze<l  by  law.  In  Wheeler  v. 
Irrigation  Co.,  17  Pac.  487,  the  supreme  court 
of  Colorado  says  that  such  a  canal  Is  a 


'quasi  public  servant.  It  exists  largely  for 
the  benefit  of  others,  being  engaged  in  the 
business  of  transporting  for  hire  water  own- 
ed by  the  public  to  the  people  owning  the 
right  to  its  use.  It  is  permitted  to  acquire 
certain  rights  as  against  those  subsequently 
diverting  water  from  the  same  stream.  It 
may  exercise  the  right  of  eminent  domain.' 
In  Combs  v.  Ditch  Co,  28  Pac.  9tJ6,— another 
Colorado  case,— It  was  held  that  an  owner  of 
land  along  the  line  of  the  ditch  could  compel 
the  company  to  supply  him  with  water.  In 
Broder  v.  Mining  Co.,  101  U.  S.  274,  25  L. 
Ed.  790,  It  was  held  that  the  rights  of  such 
companies  'are  rights  which  the  govern- 
ment had  recognized  and  encouraged,  and 
was  bound  to  protect.'  In  Ditch  Co.  v.  Ben- 
nett the  court  says:  'No  sufllclent  reason 
has  been  suggested  why  the  contemplated 
use  may  not  be  for  and  upon  the  possession 
of  a  persou  other  than  the  approprlator. 
The  authorities  we  have  seem  to  support 
that  It  can  be,  and  we  believe  It  Is  correct 
upon  principle.  We  take  it.  therefore,  that 
the  bona  fide  Intention  which  is  required  of 
the  approprlator  to  apply  the  water  to  some 
useful  purpose  may  comprehend  a  use  to  be 
made  through  some  other  person,  and  upon 
lands  and  possession  other  than  those  of 
the  approprlator.  Thus,  the  approprlator  Is 
enabled  to  complete  and  finally  establish  his 
appropriation  through  the  agency  of  the 
user.'  It  Is  also  held  that  such  canal  com- 
panies 'must  be  regarded  as  an  intermedi- 
ate agency  existing  for  the  purpose  of  aiding 
consumers  In  the  exercise  of  their  consti- 
tutional rights,  as  well  as  a  private  enter- 
prise prosecuted  for  the  benefit  of  Its  own- 
ers.' Wyatt  V.  Irrigation  Co.  (Colo.  Sup.)  33 
Pac.  147;  Reservoir  Co.  v.  Southworth  (Colo. 
Sup.)  21  Pac.  lO-iS;  Strlckler  v.  City  of  Colo- 
rado Springs  (Colo.)  26  Pac.  313;  Oury  ▼, 
(3oodwln  (Ariz.)  2«  Pac.  377. 

"The  law  laid  down  In  the  cases  cited 
at>ove  is  applicable  to  similar  litigation  In 
this  territory,  as  the  law  of  prior  appropria- 
tion governs  in  both  jurisdictions.  These  cor- 
porations are  deemed  to  l)e  beneficial  in  the 
development  of  the  country,  and  the  right 
of  eiulueut  domain  is  accorded  them  to  facil- 
itate their  operations.  Subsection  C  of  sec'- 
tlon  17,  tiuoted  above,  provides  that  lauds, 
stone,  tlniluT,  gravel,  or  other  material,  or 
so  much  thereof  as  may  be  necessary,  may 
be  condemned  and  appropriated  by  such  com- 
panies; but.  In  ease  of  a  failure  to  agree 
upon  i-ompensntion  for  property  thus  taken, 
section  18  provides:  'Should  any  such  cor- 
IM)ration  be  unable  to  agree  with  the  owners 
OS  to  the  compensation  to  be  paid  for  any 
such  land,  water,  timber,  stone,  gravel  or 
other  matprlnls,  the  amount  shall  be  ascer- 
tained and  determine<l  b.v  the  appraisal  of 
three  disinterested  commls.>«loners,  who  shall 
be  appointed  on  application  of  either  par- 
ty, and  upon  five  days'  notice  to  the  other 
party,  by  the  judge  of  the  district  court  In 
and  for  the  district  in  which  such  land,  wa- 
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ter,  timber,  stone,  gravel  or  other  material 
may  be  situated;  and  said  commlsBlonerB,  in 
their  aBsessment  of  compensation,  shall  ap- 
praise such  premises  or  property  at  what 
would  have  been  the  value  thereof,  if  snch 
reservoirs,  canals,  ditches  or  pipe  lines  for 
which  such  premises  or  property  shall  be 
required,  had  not,  or  was  not  in  contempla- 
tion of  being  built  or  constructed;  and  up- 
on a  return  into  court  of  such  appraise- 
ment, and  upon  the  payment  of  the  clerk 
thereof,  or  to  the  parties  entitled  to  such 
compensation,  the  amount  so  assessed  by  such 
comuilssioners,  the  land,  water,  timber,  atone, 
gravel  or  other  materials  so  appropriated 
shall  be  deemed  to  be  taken  by  such  corpora- 
tion, which  shall  thereby  acquire  full  title 
to  the  same,  for  the  uses  and  purposes  afore- 
said.' In  view  of  these  provisions  of  the 
statutes,  it  cannot  be  considered  an  Invasion 
of  private  rights  to  condemn  and  appropriate 
so  much  of  the  lands  of  private  owners  aa 
may  be  necessary,  by  such  reservoir  and 
canal  companies.  Compensation  for  such 
property  is  deemed  sufficient  for  the  owner, 
but  the  right  to  the  use  of  so  much  water 
as  has  been  lawfully  appropriated  is  not  sub- 
ject to  this  rule,  and  the  approprlator  Is  giv- 
en ample  protection  by  the  provision  that 
only  surplus  water  may  be  appropriated  by 
such  companies. 

"Defendants  contend  that,  under  section 
25  of  the  act  above  referred  to,  the  complain- 
ant company  is  prohibited  from  appropriat- 
ing any  water  from  the  Rio  Grande  between 
the  15th  day  of  February  and  the  15th  day 
of  October  In  each  year.  While  I  do  not 
deem  it  necessary  to  pass  upon  this  question 
for  the  purpose  of  this  case,  I  have  given 
the  matter  consideration,  and  have  arrived 
at  the  conclusion  that  the  Rio  Grande  Is  not 
within  the  operation  of  that  section.  The  act 
of  1S87,  $  25  (being  section  492  of  the  Com- 
piled Laws  of  1887),  provides,  in  substance, 
that  no  coriroratlon  organized  for  taking  wa- 
ter for  the  purpose  of  irrigation  or  other 
purposes  shall  have  any  right  to  divert  the 
use  of  the  natural  flow  of  water  or  any 
stream  which  by  the  law  of  1854  had  been 
declared  a  public  acequla,  for  any  use  what- 
ever, between  the  15th  day  of  February  and 
the  15th  day  of  October  of  each  year,  unless 
with  imanimous  consent  of  every  person 
holding  agricultural  and  cultivated  lands 
under  such  stream  or  public  acequla,  etc.  A 
reference  to  the  session  acts  of  1854  will 
show  that  there  was  no  statute  passed  at 
that  session  of  the  legislature  on  the  subject 
referred  to.  In  1852  the  act  of  January  7th 
was  passed,  which  may  be  found  in  the  Com- 
piled Laws  of  18(15  (page  20),  In  full.  All 
the  material  sections  of  this  act  were  also 
compiled  In  1884,  beginning  with  section  € 
of  the  Compiled  Laws  of  1884.  In  fact,  sec- 
tion 0  is  the  only  material  section,  so  far 
as  the  present  inquiry  Is  concerned.  This 
section  Is  also  carried  Into  the  compilation 
of  1887,  as  section  8.    As  there  was  no  act 


of  1854,  as  referred  to  in  the  act  of  1897, 
it  Is  clear  that  this  was  a  mistake.  The  act 
of  1852  was  evidently  Intended.  In  1854 
the  Davenport  compilation  of  the  statutes 
was  made,  and  the  act  of  1852  was  carried 
Into  that  compilation  In  full.  See  Rev.  Code 
N.  M.  p.  86.  This  accounts  for  the  mistake. 
Reference  was  evidently  had  to  that  Code 
instead  of  the  session  act.  A  consideration 
of  the  section  (6)  above  referred  to,  together 
with  the  entire  act,  will  show  that  it  could 
have  no  application  whatever  to  a  stream  like 
the  Rio  Grande.  What  Is  meant  by  this  sec- 
tion is  such  ditches,  acequias,  or  natural  wa- 
ter courses  used  as  acequias,  as  have  be- 
come the  subject  of  private  or  community 
ownership,  and  upon  which  labor  is  expend- 
ed for  the  purpose  of  appropriating  the  water 
therefrom,  and  using  the  same  to  irrigate 
the  lands  of  the  persons  so  working  thereon. 
"The  defendants  seek  to  defend,  not  only 
on  behalf  of  themselves,  but  also  on  behalf 
of  their  grantors,  ancestors,  and  others,  to 
the  number  of  many  thousands,'  and  allege 
that  for  centuries,  in  some  Instances,  their 
grantors  and  ancestors  had  used  the  waters 
of  the  Rio  Grande,  and  had  secured  rights 
under  the  laws  of  Spain  and  Mexico,  guaran- 
tied to  them  by  the  treaty  of  Guadalupe  Hi- 
dalgo, to  the  full  extent  of  the  flow  of  said 
river  during  the  planting  and  growing  sea- 
son, etc.  As  to  the  first  of  these  allegations 
of  the  answer,  I  must  decline  to  consider  the 
rights  of  other  than  the  defendants  and 
those  Interested  along  the  line  of  the  pro- 
posed canal.  The  court  cannot  consider  the 
rights  of  all  appropriators  of  water  from  the 
Rio  Grande  below  the  terminus  of  the  pro- 
posed canal— First,  because  they  are  not  par- 
ties to  the  suit,  and  therefore  not  subject  to 
the  orders  nor  bound  by  the  decision  of  this 
court;  second,  the  testimony  of  Mr.  Har- 
roun  as  to  the  flow  of  water  shows  that  fully 
as  much  water  flows  in  the  river  at  San  Mar- 
cial,  far  below  Albuquerque,  as  flows  at  Al- 
buquerque and  above  during  most  of  the 
year,  and  sometimes  much  more,  all  of  which 
tends  to  show  that  there  are  tributaries  con- 
tributing waters  to  the  lower  part  of  the  river 
that  must  be  taken  into  account  when  the 
rights  of  appropriators  below  the  proposed 
canal  are  determined.  If  the  rights  of  appro- 
priators below  are  affected  by  the  diversion 
of  water  through  the  proposed  canal,  tlio 
courts  are  open  for  the  protection  of  their 
rights.  This  case  Involves  the  right  of  em- 
inent domain  over  the  defendants'  land,  or 
of  landowners  along  the  line  of  the  canal, 
and  as  to  that  issue  parties  below  the  ter- 
minus of  the  ditch  have  no  interest  The 
rights  of  parties  to  the  use  of  water  below 
the  canal  cannot  be  affected  by  this  decision, 
and  will  not  be  considered.  Upon  the  other 
allegation  of  defendants,  as  to  treaty  rights, 
I  am  of  the  opinion  that  the  lands  of  citi- 
zens of  New  Mexico,  since  the  cession,  are 
subject  to  the  operation  of  the  law  of  em- 
inent domain  under  the  laws  of  the  United 
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States  and  the  atatea  and  territorlea  thereof, 
and  not  exempt  therefrom  by  virtue  ot  the 
treaty  of  Guadalupe  Hidalgo.  The  appropria- 
tion and  distribution  of  water  must  be  gov- 
erned by  similar  laws,  inasmuch  as  the  Unit- 
ed States  has  adopted  its  own  system  of  wa^ 
ter  rights,  and  adjusted  the  system  to  the 
different  sections  of  the  country  as  necessity 
required,  and  the  laws  of  the  states  and  ter- 
ritories are  in  harmony  therewith.  These 
laws  must  govern  wherein  they  differ  from 
the  treaty  provisions,  and,  wherein  they  are 
harmonious,  treaty  provisions  need  not  be 
considered.  The  laws  of  the  United  States 
and  the  states  and  territories  are  ample  for 
the  protection  of  the  rights  of  appropriators 
of  water  in  this  territory,  and  remedies  for 
impairment  or  destruction  of  anch  rights  are 
adequate,  also. 

"It  la  insisted  that  the  complainant  com- 
pany does  not  intend  to  construct  a  reservoir 
or  reservoirs  for  the  purpose  of  storing  sur- 
plus water,  nor  has  it  the  means  to  do  so. 
The  statute  certainly  authorizes  such  com- 
panies to  do  so.  The  charter  of  this  com- 
pany provides  for  such  construction.  Mr. 
Childers,  one  of  the  Incorporators,  testifies 
that  it  Is  the  Intention  of  the  company  to 
construct  reservoirs  if  it  becomes  necessary 
to  do  so;  and  Mr.  Harroun'a  testimony  is 
to  the  same  effect,  and,  further,  that  it  ia 
feasible  to  do  so.  In  view  of  this  evidence, 
and  the  fact  tliat  other  evidence  in  the  case 
shows  that  the  complainants  are  aware  that 
the  river  may  not  contain  surplus  water  at 
all  times,  I  cannot  accept  the  view  that  com- 
plainants do  not  Intend  to  construct  reser- 
voirs for  the  storage  of  water.  That  they 
have  not  the  means  to  do  so  is  not  a  mate- 
rial matter  at  this  time.  The  fact  that  the 
head  gate  of  the  proposed  canal  is  situated 
above  the  mouths  of  the  other  ditches  is  not 
material,  as  the  rights  of  prior  appropriators 
will  be  the  same  in  any  event  It  is  true 
that  the  proposed  canal  may  cross  the  line  of 
one  or  more  of  the  old  ditches,  but  the  con- 
struction of  the  canal  cannot  be  prohibited 
for  this  reason.  It  is  within  the  linowledge 
of  this  court  that  the  ditches  now  existing 
cross  each  other  without  affecting  the  flow  of 
the  water.  Some  of  the  ditches  In  the  vicin- 
ity of  Albuquerque  cross  each -other,  as  shown 
by  the  plat  filed  as  evidence.  Of  course,  the 
complainant  company  will  not  be  allowed  to 
destroy  the  present  ditches,  or  in  any  way  di- 
minish the  flow  of  water  lawfully  diverted 
by  or  flowing  through  the  old  ditches.  If, 
however,  the  canal  can  be  constructed  with- 
out injury  to  the  present  capacity  of  the  old 
ditches,  it  may  lawfully  be  done.  The  rem- 
edy that  the  law  provides  cannot  be  Involied 
until  injury  Is  attempted  or  threatened,  but 
tbe  construction  of  the  canal  alone  la  not 
necessarily  an  Injury,  as  it  may  not  affect 
the  rights  of  prior  appropriators  In  the  slight- 
est degree.  The  full  scope  of  the  defense  in 
this  case  Is  to  the  effect  tnat  all  of  the  water 
of  the  UIo  Grande  had  been  legally  appropri- 


ated before  the  Inception  of  compIalnant^s 
rlghta  The  logical  conclusion  from  tlila 
would  be  tbiat  there  can  be  no  further  diver- 
sion of  water  from  this  stream,  no  furthei 
ditches  or  eanals  constructed,  and  no  far- 
ther lands  brought  under  cultivation.  I  can- 
not so  conclude  from  the  evidence  in  tliia 
case,  nor  from  the  law  of  the  case,  as  I  un- 
derstand it  I  am  of  the  opinion  that  the 
complainant  company  had  a  legal  right  to 
construct  the  proposed  canal  at  the  time  it 
attempted  to  do  so,  and  for  tliat  purpose  they 
were  authorized  to  enter  upon,  examine,  and 
survey  so  much  of  the  lands  of  the  defend- 
ants as  were  necessary  for  the  constmctitm 
of  said  canal;  that  the  defendants  had  no 
right  to  obstruct  or  interfere  with  the  agents 
of  the  complainants  In  the  prosecution  of 
their  worli;  that  the  injunction  was  properly 
granted  and  continued  In  force;  and  that  the 
same  ought  to  be  made  perpetual  by  the  or- 
der of  this  court" 

It  Is  therefore  ordered  that  the  decree  ren- 
dered by  the  court  below  be  a£9rmed,  and 
that  a  decree  be  entered  accordingly,  and 
that  appellee  have  and  recover  ita  costs  ex- 
pended In  this  behalf,  to  be  taxed. 

PARKER  and  LELAND,  JJ.,  concur.  Mc- 
FIi;  J.,  tiefore  whom  the  case  was  tried  be 
low,  did  not  sit  in  this  case. 


(8  OW.  267) 


MORROW  T.  SMrrn. 


(Supreme  Court  ot  Oklahoma.     March  11, 
1800.) 

TAX  DBBD— TAX  WARRA.VT— WHEN  REQUIRED. 
Section  5C31,  St.  Oltl.  1803.  wliich  pro- 
vides that  "an  entry  is  required  to  be  made 
upon  the  tax  iiRt  showing  what  it  is  and  for 
what  county  and  year  it  is,  and  the  county 
cleric  shall  attach  to  the  lists  his  warrant  un- 
der his  hand  and  otiicial  seal,  in  general  terms 
requiring  the  treasurer  to  collect  the  taxes 
therein  levied  according  to  law,  and  no  in- 
formality in  the  foregoing  requirements  shall 
render  any  proceedings  for  the  collection  of 
taxes  illegal,*'  and  that  "the  county  cleric  shall 
take  the  receipt  of  the  county  treasurer  on  de- 
livering to  him  the  tax  list  with  the  warrant  of 
the  county  clerk  attached,  and  such  list  shall 
be  full  and  sufficient  authority  for  the  collec- 
tion, by  the  treasurer,  of  all  taxes  therein  con- 
tained,'  la  mandatory;  and  without  sach  war- 
rant the  county  treasurer  has  no  right  or  an- 
thority  to  sell  real  estate  for  the  nonpayment 
of  taxes,  and  any  sale  made  by  the  county 
treasurer  upon  failure  to  pay  taxes  on  such  real 
estate,  and  any  deed  issued  by  him  in  pursu- 
ance of  such  sale,  in  the  absence  of  a  warrant 
as  provided  in  section  5U31,  is  absolutely  void. 
(Syllabus  by  the  Court) 

Error  from  district  court  Canadian  coun- 
ty; before  Justice  John  C.  Tarsney. 

Action  by  Robert  Morrow  against  Mary  B. 
Smith.  Judgment  for  defendant  and  plain- 
tiff brings  error.   Affirmed. 

R.  B.  Forrest  for  plaintiff  In  error.  DlUe 
&  Blake,  for  defendant  In  error. 

BURWELL,  J.  Lots  numbered  4  and  6  in 
block  numbered  82  in  the  city  of  Blreno,  Ca- 


Digitized  by 


Google 


OkL) 


BOARD  OF  COM'US  t.  SAUER. 


867 


nadian  county,  territory  of  Oklahoma,  Trere 
sold  In  lasyi  for  delinquent  taxes,  and  bid  in 
by  the  county  treasurer,  under  section  0060, 
St.  Okl.  1803.  On  the  2l8t  day  of  November, 
18!)ri,  E.  K.  Criley  paid  the  county  treasurer 
the  amount  of  taxes,  interests,  penalties, 
costs,  etc.,  accrued  against  said  property,  na- 
iler section  'M'd,  Id.,  and  received  an  assign- 
ment of  the  certificate  of  purchase  from  the 
county  treasurer,  paid  the  taxes  for  the  sub- 
sequent years  of  1805  and  1896,  and  secured 
a  tax  deed  therefor,  and  thereafter  convey- 
ed said  lots  to  the  plaintiff  in  error. 

This  case  preueats  the  question  as  to 
whether  or  not  It  Is  necessary  for  the  county 
clerk  to  attach  his  warrant  to  the  tax  lists, 
directing  the  county  treasurer  to  collect  the 
taxes  named  therein.  It  Is  admitted  that  no 
warrants  were  issued  by  the  county  clerk, 
directing  the  county  treasurer  to  collect  the 
taxes  designated  In  the  tax  list  Plaintiff 
and  defendant  entered  Into  the  following 
stipulation,  which  was  duly  filed  in  this 
court:  "In  the  Supreme  Court  of  the  Terri- 
tory of  Oklahoma.  Robert  Morrow,  Plaintiff 
in  Error,  v.  Mary  E.  Smith,  Defendant  In  Er- 
ror. Stipulation.  It  Is  conceded  that  the 
question  raised  In  the  brief  of  the  plaintiff 
in  error  in  this  case  concerning  the  necessity 
of  a  warrant  from  the  county  clerk  to  the 
county  treasurer  Is  exactly  the  same  ques- 
tion that  is  pending  at  this  time  before  this 
court  In  the  case  of  N.  F.  Frazier  v.  Edward 
Prince.  So  far  as  that  question  Is  concerned, 
plaintiff  iu  error  agrees  that  the  brief  of  the 
defendant  in  error  la  said  case  may  be  con- 
sidered In  connection  with  the  brief  of  this 
plaintiff  In  error.  It  Is  also  agreed  that  any 
other  question,  if  any  there  be,  identical 
with  the  questions  presented  by  the  plaintiff 
in  error  In  this  case  witlt  similar  questions  in 
the  Frazier  Case,  may  be  likewise  consider- 
ed. R.  B.  Forrest  Attorney  for  Plaintiff  in 
p:rror.  Dllle  &  Blake,  for  Defendant  in  Er- 
ror." 

The  only  contention  of  plaintiff  iu  error  in 
reference  to  the  necessity  of  a  warrant  from 
the  clerk  to  the  treasurer,  which  was  not 
considered  by  the  court  in  the  case  of  Fra- 
zier Y.  Prince  (Okl.)  £58  Pac.  7ol,  is  that  no 
Irregularity  in  the  warrant  con  defeat  the 
deed,  and  that  a  warrant  must  always  ema- 
nate from  a  judicial  authority.  The  only  cer- 
tificate attached  to  the  tax  list  was  as  fol- 
lows: "Territory  of  Oklahoma.  Canadian 
County— ss.:  I,  W.  J.  Clark,  county  clerk  of 
said  county  and  territory,  do  hereby  w-rtlfy 
that  the  attached  tax  rolls  contain  a  true  and 
correct  copy  of  the  tax  rolls  of  Caimdian 
county,  Oklahoma  territory,  for  the  year 
1894.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  aftlxed  the  seal  of  my  office 
this  31st  day  of  December,  A.  D.  18!>4.  AV.  J. 
Cliirk,  County  Clerk."  It  is  true,  the  stat- 
utes provide  that  "no  informality  in  tlie  fore- 
going requirements  [referring  to  the  section 
of  the  statutes  which  directs  the  Issuance  of 
a  tax  warrant]  shall  render  any  proceedings 


for  the  collection  of  taxes  iUegal."  Section 
5G31,  St  Okl.  1893.  But  there  Is  a  great  deal 
of  difference  lietween  on  Informality  in  a  tax 
warrant  and  the  total  absence  of  any  war- 
rant at  all.  The  certificate  attached  to  the 
tax  lists  was  not  a  warrant  There  was  no 
direction  to  the  treasurer  to  collect  the  taxes 
contained  In  the  list,  as  required  by  the 
statutes.  It  Is  true  that  the  act  of  the  coun- 
ty clerk  In  Issuing  the  warrant  Is  a  ministe- 
rial duty,  and  not  a  judicial  one.  So  Is  the 
Issuing  of  an  execution  or  otlier  writ  by  a 
clerk  of  a  court  a  ministerial  act  But  the 
sheriff  must  be  armed  with  the  proper  writ 
before  he  can  sell  property  to  satisfy  a  judg- 
ment Likewise,  before  a  county  treasurer 
can  legally  sell  real  estate  for  taxes,  he 
must  be  armed  with  the  warrant  of  the  coun- 
ty clerk;  and,  if  he  sells  real  estate  without 
such  warrant,  the  sale,  and  any  deed  Issued 
by  him  in  pursuance  thereof,  will  be  abso- 
lutely void,  and  the  purchaser  will  acquire 
no  Interest  in  the  land.  He  does  not  even 
have  a  lien  on  the  land  for  the  amount  paid 
by  him  to  the  county  treasurer  at  such  sale. 
There  are  otlier  questions  raised  by  appel- 
lant, but  as  this  question  Is  decisive  of  bis 
right  to  recovery.  It  Is  not  necessary  to  con- 
sider them.  The  plaintiff  In  error  having  com 
menced  his  action  In  ejectment  in  the  court 
below  against  the  defendant  on  his  tax  deed. 
Issues  having  l)een  joined  therein,  a  trial 
had,  and  judgment  rendered  for  the  defend- 
ant, canceling  such  deed  and  quieting  the 
title  In  her,  and  taxing  the  costs  to  the  plain- 
tiff In  error,  for  the  reasons  given  in  the 
case  of  Frazier  v.  Prince,  8  Okl.  253,  58  Pac. 
751,  and  the  reasons  given  herein,  the  judg- 
ment of  the  lower  court  Is  hereby  afilrmed  at 
the  costs  of  appellant. 

BURFORD,  0.  J.,  not  sitting.    All  of  the 
other  justices  concurring. 


BOARD  OP  COM'RS  OF  D  COUNTY  t. 
SAUER  et  al. 

(Supreme  Court  of  Okinhoma.     Feb.  11,  1899.1 

COUNTY   WARRANT— VAUDITY—PRESUyPTION 
—INDEBTEDNESS— LIMITATION— UEFKNSBS. 

1.  A  county  warrant  nothing  appearing  on 
its  face  to  the  contrary,  is  prima  facie  evidence 
of  the  vali<lity  of  the  claim  for  which  it  was 
isaiied.  The  presumption  of  law  is  that  the 
warrant  was  issued  for  leEitimate  county  pur- 
poses, and  that  it  was  not  issued  in  coutraven- 
tion  of  the  federal  liioitation. 

2.  Whore  an  action  is  brought  asalnst  a  coun- 
ty by  the  holder  of  a  county  warrant,  it  is  com- 
I)et<'nt  for  the  county  to  plead  and  prove,  as  a 
ilerciisc  to  the  action,  that  its  indelitoUncss  was 
in  excess  of  the  federal  limit  at  tlio  time  the 
debt  was  created,  or  that  the  warrant,  in  whole 
or  part,  was  issued  for  an  illegal  corporate  pur- 
pose. 

;i.  WhiTc  a  county  pleads,  as  one  of  the  de- 
fenses to  an  action  upon  a  county  warrant,  that 
siu'h  warrant  was  issued  in  part  for  an  illegal 
purpose,  it  is  error  for  the  court  to  sustain  a 
demurrer  to  the  auswer  pieadiug  such  facts. 

(Syllabus  by  the  Court.) 
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Error  from  district  court,  D  county;  be- 
fore Justice  John  C.  Tarsney. 

Action  by  Nicholas  Sauer  and  others 
at;alnst  the  board  of  commissioners  of  D 
county.  Judgment  for  plaintiffs.  Defendant 
brings  error.    Reversed. 

John  F.  Stone  and  George  S.  Green,  for 
plaintiff  In  error.  E.  M.  Bamford,  for  defend- 
ants In  error. 

HAIXER,  J.  This  was  an  action  brought 
In  the  district  court  of  D  county  by  the  de- 
fendants in  error  against  the  board  of  county 
commissioners  of  D  county,  to  recover  ?238, 
with  Interest  thereon,  upon  a  county  warrant 
Issued  by  the  county  commissioners  of  said 
county  to  J.  T.  Lemons,  on  July  30,  1892; 
said  warrant  being  subsequently  purchased 
by  the  plaintiffs  for  value  and  In  good  faith. 
The  answer  of  the  defendant  to  the  plain- 
tiffs' petition  contains  the  following  aver- 
ments: (1)  Defendant  admits  all  the  mate- 
rial allegations  of  the  plaintiffs'  petition  not 
hereinafter  denied.  (2)  Defendant  alleges  that 
the  territorial  board  of  equalization  comjJeted 
Its  labors  for  the  year  1893  on  the  2Cth  day 
of  July,  1893;  that  the  assessment  then  and 
thereby  completed  was  the  first  assessment 
of  said  county  ever  made  for  the  pui-poses  of 
territorial  and  county  taxation,  and  that  the 
amount  of  such  assessment  was  the  sum  of 
?80,473.30;  that  the  warrant  declared  upon 
In  said  petition  was  Issued,  and  the  services 
were  rendered  in  settlement  of  which  such 
warrant  was  Isued,  prior  to  the  completion 
of  said  first  assessment,  wherefore  defendant 
alleges,  further,  that  the  warrant  sued  uiwn 
In  the  petition  filed  in  ihis  action  is  void,  as 
being  Issued  and  creating  a  debt  In  excess  of 
4  per  cent,  of  the  last  assessment  of  said 
county  for  pun>oses  of  territorial  and  county 
taxation  preceding  the  creation  of  such  debt, 
and  in  violation  of  the  provisions  of  the  act 
of  congress  approved  July  30,  1880,  entitled 
"An  act  to  prohibit  the  passage  of  local  and 
special  laws  In  the  territories  of  the  United 
States,  to  limit  territorial  Indelttedness,  and 
for  other  purposes."  i3)  Defendant  alleges, 
further,  that  the  warrant  declared  upon  Is 
null  and  void  for  the  reason  that  the  board 
of  county  commissioners,  by  whom  such 
claims  were  allowed,  and  by  whom  the  ex- 
penses were  Incurred  in  settlement  of  which 
the  said  warrant  was  Issued,  had  no  legal 
authority  to  incur  such  expenses,  or  to  is- 
sue such  warrant  In  settlement  thereof,  and 
that  such  cxi)enses  were  not  a  legal  charge 
against  said  county,  and  were  not  l>y  law  au- 
thorized to  be  Incurred  by  said  board  of  coun- 
ty commissioners  against  said  county;  that 
no  part  of  such  account  was  incurred  for  the 
building  or  repair  of  bridges,  the  said  war- 
rant being  issued  in  settlement  for  locating 
and  worlilng  a  road  between  the  village  of 
Taloga,  In  said  county,  and  the  village  of 
Woodward,  in  the  Cherokee  Strip;  that  all 
of  the  labor  charged  for  and  services  render- 


ed for  which  such  warrant  was  Issued,  except 
the  amount  of  |50,  was  Incurred  In  woriclng 
the  roads  outside  of  the  limits  of  said  county. 
To  this  answer  the  plaintiffs  demurred,  upon 
the  ground  that  said  answer  does  not  state 
facts  sufficient  to  constitute  a  defense  to 
plaintiffs'  petition.  The  court  sustained  the 
demurrer  to  the  answer,  to  which  ruling  of 
the  court  the  defendant  at  the  time  duly  ex- 
cepted, and  declined  to  plead  further  In  said 
action.  The  plaintiffs  then  offered  In  evi- 
dence the  warrant  sued  upon,  and  thereupon 
the  court  entered  Judgment  In  favor  of  the 
plaintiffs,  and  against  the  defendant,  for  the 
sum  of  f.300.90,  and  costs  of  the  action.  A 
motion  for  a  new  trial  was  duly  filed  by  the 
defendant,  which  was  considered  and  over- 
ruled by  the  court;  to  which  ruling  and  Judg- 
ment of  the  court  the  defendant  duly  ex- 
cepted, and  brings  the  case  here  on  a  case- 
made,  to  be  reviewed  by  this  court. 

This  appeal  presents  but  one  question;  that 
Is,  did  the  court  err  In  sustaining  the  plain- 
tiffs' demurrer  to  the  answer  of  the  defend- 
ant? Tliere  are  two  separate  and  distinct  de- 
fenses pleaded  in  the  defendant's  answer: 
(1)  That  when  the  debt  was  Incurred  and 
the  warrant  Issued  the  county  was  indebted 
beyond  the  federal  limit;  and  (2)  that  the 
entire  debt  for  which  the  warrant  was  Is- 
sued, except  ?C0,  was  incurred  for  services 
performed  in  woviting  roads  beyond  the  lim- 
its of  the  county,  and  hence  the  Indebted- 
ness, except  said  amount,  was  not  a  legal 
charge  against  the  county.  The  warrant  sued 
upon  In  this  action  was  prima  facie  evidence 
of  the  validity  of  the  claim  for  which  It  was 
issued.  The  presumption  of  law  Is  that  the 
warrant  was  issued  for  legitimate  county 
puri)08es,  and  that  it  was  not  Issued  in  con- 
travention of  the  federal  limitation.  But  It 
was  competent  for  the  county  to  plead  and 
prove  as  a  defense  to  the  action  that  its  In- 
debtedness was  In  excess  of  the  federal  limit 
at  the  time  the  debt  was  created,  or  that 
the  warrant  was  issued  for  an  illegal  cor- 
porate puri>ose.  We  think  the  answer  clearly 
raises  these  questions;  hence  the  court  erred 
in  sustaining  the  plaintiffs'  demurrer  thereto. 
The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  case  Is  remanded,  with 
directions  to  overrale  the  demurrer, 

TARSXEY,  J.,  having  presided  In  the  court 
below,  not  sitting;  all  of  the  other  justices 
concm-riug. 


BAY  CITT  BUILDING  &  LOAN  ASS'N  T. 

BROAD  et  al.    (S.  F.  2.206.) 
(Supreme  Court  of  California.     June  7,  1900.) 

APPEAL  AND  ERROR— UNDERTAKING— AMEND- 
MENT. 
Code  dv.  Proc.  |  954,  provides  that,  where 
an  nndortnking  ou  appeal  is  insufficient,  a  new 
nndertakinB  may  be  given.  The  body  of  an 
appeal  bond,  which  was  in  the  proper  form, 
contninorl  the  signature  of  but  one  surety,  while 
below  that  signature  was  an  affidavit  signed 
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by  tbe  same  surety  and  another  person,  stating 
tfiat  "they  are  the  pei-sons  named  in  and  who 
subscribed  the  foregoing  undertaking  as  the 
sureties  thereto."  Held  that,  where  a  new  un- 
dertaking was  filed  containing  the  signatures  of 
the  two  sureties  to  the  body  of  the  bond,  it  was 
within  the  permission  of  the  statute,  and  the 
appeal  will  not  be  dismissed  on  that  ground. 

Department  2.  Appeal  from  superior  court. 
City  and  county  of  San  Francisco. 

Action  by  the  Bay  City  Building  &  Loan 
Association  against  Charles  E.  Broad  and 
others.  Motion  to  dismiss  defendants'  ap- 
I>eal  for  failure  to  file  a  proper  undertaking. 
Denied. 

SnlUran  &  SnlliTan,  for  appellants.  Jas. 
A.  Devoto  and  Devoto,  Richardson  &  Long, 
for  respondent 

McFARLAND,  J.  This  case  is  before  us 
on  a  motion  to  dismiss  the  appeal  on  the 
ground  that  "appellant  has  failed  to  file 
herein  the  undertaking  on  appeal  according 
to  law."  The  facts  are  these:  An  instru- 
ment in  writing,  the  body  of  which  is  in  the 
proper  form  of  an  undertaking  on  appeal 
in  the  case,  was  filed  in  due  time.  Upon 
this  Instrument  there  is  a  written  statement 
and  affidavit  signed  by  Hu  Jones  and  Louisa 
F.  Hesslon,  in  which  it  is  stated,  among 
other  things,  that  they  are  "the  persons 
named  in  and  who  subscribed  the  foregoing 
undertaking  as  the  sureties  thereto";  but  at 
the  end  of  the  main  body  of  the  intended 
undertaking,  at  the  place  where  the  signa- 
tures to  such  an  instrument  usually  are. 
there  is  the  signature  of  Hu  Jones  alone, 
Hesslon  not  having  signed  it  at  that  place. 
On  January  30,  1900,  before  the  hearing  or 
the  motion  to  dismiss,  appellant  filed  with 
the  clerk  of  this  court  a  new  undertaking 
on  appeal  in  due  form,  and  properly  signed 
by  said  Jones  and  Hession  as  sureties,  and 
approved  by  the  chief  Justice,  and  asked 
that  it  be  accepted,  under  the  provisions  of 
section  954  of  the  Code  of  Civil  Procedure. 
It  is  not  necessary  to  inquire  whether  Hes- 
slon would  have  been  liable  on  the  first  un- 
dertaking, although  her  name  was  not  signed 
at  the  usual  place.  "Insufficiency,"  within 
the  meaning  of  section  954,  is  the  most  that 
can  be  said  against  it,  and  under  that  sec- 
tion the  new  undertaking  should  be  re- 
ceived. There  was  evidently  an  honest  at- 
tempt to  file  a  good  undertaking,  and  the 
neglect  of  Hesslon  to  sign  it  at  the  custom- 
ary place  was  clearly  a  mere  oversight. 
Section  954  necessarily  implies  that  there 
may  be  an  undertaking  which  is  insufficient. 
and  that  this  Insufficiency  may  be  remedied 
by  a  new  undertaking;  for,  when  the  origi- 
nal undertaking  is  itself  sufficient,  there  Is 
no  room  for  the  application  of  the  section. 
In  the  cases  cited  by  respondent  there  had 
been  an  attempt  to  give  one  undertaking  on 
several  appeals  from  several  different  Judg- 
ments and  orders;  and  It  was  held  that,  as 
to  a  Judgment  or  order  not  referred  to  In  the 
undertaking,  and  as  to  appeals  for  each  of 
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which  a  separate  undertaking  was  neces- 
sary, the  Instrument  relied  on  as  an  under- 
taking was  "no  undertaking  at  all."  But 
that  cannot  be  rightly  said  of  the  Instrument 
in  question  here.  The  writing  itself  was  In 
form  and  substance  complete.  As  to  one  of 
the  sureties  It  was  an  undertaking,  and  as 
to  the  other  it  is  merely  questionable  wheth- 
er she  so  signed  it  as  to  bind  her  in  the  way 
she  evidently  intended  to  be  bound.  The 
question  here  presented  differs  from  any 
passed  on  in  former  decisions  of  this  court-, 
and,  if  the  case  at  bar  does  not  present  an 
instance  of  an  insufficient  undertaking  which 
may  be  remedied  under  section  954,  then  It 
is  difficult  to  imagine  such  an  Instance. 
The  motion  to  dismiss  the  appeal  Is  denied, 
and  the  undertaking  filed  January  30,  1900, 
will  stand  as  the  undertaking  on  this  appeal. 

We  concur:     TEMPLE,  J.;  HENSHAW,  J. 


m  cai.  6«s 
CARPENTER  et  al.  v.  FURREY  et  al.    (L.  A. 
714.) 

(Supreme  Court  of  California.    June  6,  1900.) 

MECHANIC'S  LIEN  —  CONTRACTOR'S  BOND  — 
SURETIHS— JUSTIFICATION— ACTION  BY  MA- 
TERIAL MEN  —  COMPLAINT  —  DEMAND  —  NO- 
TICE—NECESSITY. 

1.  Under  Code  Civ.  Proc.  S  120S,  providing 
that  a  contractor's  bond  shall  inure  to  the  bene- 
fit of  persons  performing  labor  or  furnishing 
materials,  etc.,  a  demand  or  notice  is  not  a  pre- 
requisite to  a  suit  on  the  bond  by  a  person  fur- 
nishing material  to  the  contractor. 

2.  Code  Qv.  Proc.  J  1208,  requiring  a  con- 
tractor's bond  to  be  filed  with  every  contract 
which  the  mechanic's  lien  law  requires  to  be 
filed,  and  forming  a  part  thereof,  entitled  "An 
act  to  add  a  new  section  to  the  Code  of  Civil 
Procedure,  *  •  •  to  be  numbered  section 
1208,  relating  to  liens  of  mechanics  and  others," 
does  not  contravene  Const,  art.  4,  §  24,  requir- 
ing every  act  to  embrace  but  one  subject, 
which  shnll  be  plainly  referred  to  in  its  title. 

3.  Sureties  on  a  contractor's  bond  were  not 
entitled  to  object,  in  an  action  by  a  material 
man  thereon,  that  they  had  not  justified  by  affi- 
davit, as  required  by  Code  CSv.  Proc.  S  1067, 
since  such  requirement  was  solely  for  the  pro- 
tection of  the  obligees. 

4.  A  complaint  on  a  contractor's  bond,  requir- 
ed by  Code  Civ.  Proc.  §  1057,  alleging  that  de- 
fendant had  furnished  materials,  under  a  con- 
tract with  the  contractor,  that  were  used  in 
the  building,  was  sufficient,  as  against  a  gen- 
eral demurrer,  though  it  did  not  set  out  in  de- 
tail the  contract  between  the  builder  and  the 
contractor,  since  it  will  be  presumed  that  the 
materials  were  furnished  and  used  under  such 
contract. 

5.  Code  Civ.  Proc.  §  1203,  declares  that  one 
furnishing  materials  to  a  contractor  shall  have 
an  action  for  the  value  thereof  on  the  con- 
tractor's bond.  Held,  that  where  the  contract 
price  of  the  materials  was  alleged  and  found, 
and  there  was  no  demurrer  for  uncertainty  in 
the  complaint  as  to  value,  a  finding  in  favor 
of  the  material  man  would  not  be  reversed  for 
failure  to  allege  the  value  of  the  materials. 

6.  Code  Qv.  Proc.  S  1203,  requiring  a  con- 
tractor's bond  with  every  contract  which  the 
mechanic's  lien  law  requires  to  be  filed,  which 
bond  shall  be  made  to  inure  to  the  benefit  of 
any  and  all  persons  who  perform  labor  for  or 
furnish  materials  to  the  contractor,  is  not  un- 
constitutional, as  class  legislation. 
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Contmtssloners'  decision,  Department  l.- 
Appeal  from  superior  court,  Los  Angles 
county. 

Action  by  A-  L.  Carx>enter  and  others 
against  W.  O.  Furrey  and  otliers  on  a  con- 
tractor's bond.  From  a  judgment  in  favor 
of  plaintitis,  defendants  appeal.    AfBrmed. 

A.  W.  Hutton  and  Jas.  G.  Scarborough, 
for  appellants.  Borden  &  Oarhart,  for  re- 
spondents. 

GBAY,  G.  Appeal  from  Judgment  on  judg- 
ment roll  without  a  bill  of  exceptions.  The 
plaintiffs  furnished  material  in  the  construc- 
tion of  a  building,  and,  $360.15  of  the  con- 
tract price  thereof  remaining  unpaid,  they 
brought  this  action  on  the  contractor's  bond 
glTeu  in  pursuance  of  section  1208,  Code 
CUT.  Froc,  and  obtained  judgment  for  that 
sum.  Appellants  are  the  sureties  on  said 
.  bond. 

1.  The  obligation  sued  on  was  not  a  mere 
offer  of  guaranty  depending  for  its  binding 
force  upon  a  notice  of  acceptance,  but  it 
was  a  contractor's  bond  conforming  in  all 
essential  respects  to  the  provisions  of  said 
section  1203.  It  Is  immaterial  whether  the 
liability  of  appellants  was  that  of  sureties 
or  guarantors,  suit  could  be  maintained 
against  them  Immediately  on  default  of  the 
principal  and  without  demand  or  notice. 
Said  section  provides:  "Said  bond  shall  by 
its  terms  be  made  to  Inure  to  the  benefit 
of  any  and  all  persons  who  perform  labor 
for  or  furnish  materials  to  the  contractor, 
or  any  person  acting  for  him  or  by  his  au- 
thority; and  any  such  person  shall  have  an 
action  to  recover  on  said  bond  against  the 
principal  or  sureties,  or  either  of  them,  for 
the  value  of  such  labor  or  materials  or 
lH)th."  No  notice  is  required  by  this  statute. 
Nor,  in  the  absence  of  a  contract  to  that 
effect,  is  a  notice  ever  required  to  fix  the 
liability  of  either  a  surety  or  guarantor.  Tre- 
weck  V.  Howard,  105  Cal.  441  39  Pac.  20; 
Coburn  v.  Brooks,  78  Cal.  443,  21  Pac.  2; 
Clv.  Code,  I  2807. 

2.  Said  section  1203  Is  not  unconstitution- 
al. It  does  not  contravene  the  provisions  of 
section  21,  art.  4,  of  the  constitution,  re- 
quiring that  every  act  shall  embrace  but 
one  subject,  which  subject  shall  be  express- 
ed In  its  title.  The  title  to  the  section  Is 
"An  act  to  add  a  new  section  to  the  Code 
of  Civil  Procedure  of  the  State  of  California, 
to  be  numbered  section  one  thousand  two 
hundred  and  tliree,  relating  to  liens  of  me- 
chanics and  others."  Laws  1803,  p.  202. 
The  new  section  is  the  last  of  a  chapter  in 
the  Code  relating  to  mechanics'  liens,  and 
lu  terms  it  refers  to  mechanics'  liens,  and 
provides  a  security  for  claims  In  addition 
lo  SHOli  lions.  Under  the  liberal  construction 
of  the  said  provision  of  tlie  constitution 
lieretoforo  adopted,  the  title  of  the  act  in 
question  must  be  held  to  bo  sufficient.  Ex 
parte  Liddell,  93  Cal.  038,  29  Pac.  251;  Peo- 


ple V.  Superior  Court  of  City  and  County 
of  San  iYancisco,  100  Cal.  120.  34  Pac.  492; 
Hellman  v.  Shoulters,  114  Cal.  150,  44  Pac. 
915;  San  Francisco  &  N.  P.  R.  Co.  v.  State 
Board  of  Equalization,  00  Cal.  30.  Neither 
is  said  section  1203,  Code  Clv.  Proc.,  In  con- 
flict -with  any  of  those  provisions  of  the  con- 
stitution directed  against  class  legislation 
and  special  laws.  This  section,  which  was 
added  to  the  Oode  In  1893,  and  the  previous 
section  of  aald  Code  bearing  the  same  num- 
ber and  similar  in  its  provisions,  whicii 
was  enacted  In  1886  and  repealed  In  188T, 
have  been  under  consideration  by  this  court 
several  times,  and  their  constitutionality 
has  not  been  questioned  until  now,  so  far 
as  we  are  advised.  Mangrum  v.  Truesdale 
(Cal.)  60  Pac.  776;  Kiessig  v.  Ailspaugh,  91 
CaL  236,  27  Pac.  OOK,  13  L.  K.  A.  418;  Id., 
96  Cal.  463,  34  Pac.  106.  No  case  is  cited 
In  which  this  section  or  any  similar  pro- 
vision has  been  held  unconstitutional.  And 
we  think  its  validity  may  be  upheld  on  the 
same  reasoning  that  upholds  other  sections  of 
the  mechanic's  lien  law.  A  similar  statute 
has  been  held  constitutional  and  free  from  the 
objection  that  it  was  daas  legislation  by  the 
supreme  court  of  Tennessee.  Manufacturing 
Co.  V.  Falls,  90  Tenn.  466, 16  S.  W.  1045. 

3.  The  requirement  of  section  1057,  Code 
Civ.  Proc.,  that  the  sureties  shall  justify  by 
affidavit  accompanying  the  bond,  is  Intended 
solely  for  the  protection  of  obligees,  and  it 
does  not  lie  in  the  mouth  of  the  sureties  to  ob- 
ject to  the  sufficiency  of  the  Ixmd  becauae  of 
their  failure  to  comply  with  this  provision  of 
the  law.  People  v.  Shbley,  18  Cal.  121;  Mof- 
fatt  V.  Greeuwalt,  90  CaL  368,  27  Pac.  296. 

4.  The  amended  complaint  Is  sufficient  as 
against  the  demurrer  inteiDOsed  to  It  It  was 
not  necessary  to  set  out  In  detail  the  contract 
between  the  owner  and  the  contractor.  It 
was  sufficient  hi  that  connection  to  set  out 
facts  showing,  as  the  amended  complaint  does, 
that  plaintiff  had,  pursuant  to  bis  contract, 
furnished  materials  that  were  used  in  the 
building  in  pursuance  of  the  contract  with  the 
owner.  From  the  fact  that  the  materials 
were  furnished  to  be  used  and  were  used  by 
the  contractor  in  the  construction  of  the 
house,  it  will  be  presumed  that  they  were  ao 
furnished  and  used  in  pursuance  of  the  con- 
tract with  the  owner.  Against  a  general  de- 
murrer the  allegations  of  the  complaint  on 
this  point  are  certainly  sufficient  and  there  Is 
no  special  demurrer  for  tmcertalnty  in  this 
respect. 

5.  SecUon  1203,  Code  Clv.  Proc..  provides 
that  any  one  furnishing  material  may  have  an 
action  for  the  value  thereof,  and  the  point  is 
made  that  the  value  is  not  alleged  in  the  com- 
plaint nor  found  by  the  court  The  contract 
price  of  the  materials  Is  alleged  and  foimd, 
and  there  is  no  demurrer  for  uncertainty  in 
the  complaint  as  to  value.  The  complaint  and 
finding  must  therefore  he  held  sufficient  in 
this  respect  also.    Bringham  t.  Knox  (CaL) 
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5S  Pae.  196.    The  Judgment  thonld  be  af> 
flnned. 

We  ooncor:   SMITH,  a;  HATNES,  a 

PER  CURIAM.  For  the  reesouB  glTwa  In 
tlie  foregoing  opinion,  the  Judgment  is  at- 
Qnned. 


028  Cal.  820 

HOHENSHELI.    t.    SOUTH     RIVERSIDE 

LAND  &  WATER  CO.    (L.  A.  586.)  • 
(Supreme  Court  of  California.    May  23,  1900.) 

■VIDBNCB— PREStJMPnONa-GONTINUANCB  Of 
PACT  ONCE  SHOWN  TO  EXIST— TRIAL— FINEK- 
INOS— CONSTRUCTION  —  DEEDS  —  KBSBRVA- 
TION— EASBMBNTS. 

1.  Under  Code  Or.  Proc.  i  1963,  aubd.  82, 

proTldin^  that  a  thiug  once  proven  to  exist 
wiU  be  presumed  to  continue  to  exist  as  long 
as  usual  with  things  of  that  natore,  the  title 
to  land,  having  once  been  shown  to  hare  been 
Tested  in  a  grantor  at  a  certain  time  prior  to 
the  execution  of  a  deed  by  him,  will  be  pre- 
sumed to  have  continued  to  remain  in  him  un- 
til the  time  of  the  execution  of  such  deed,  in  the 
absence  of  any  proof  to  the  contrary. 

2.  In  an  action  to  abate  a  dam  in  the  outlet 
of  a  lake  which  overflowed  plaintiffs  land,  and 
which  in  part  constituted  a  tract  known  as  the 
"L.  Ranca,"  the  court  found  that  plaintiff's 
predecessor  in  interest  was  on  a  certain  date, 
and  at  the  time  of  the  excavation  of  the  ditch 
wiiicb  drained  the  lake  and  reclaimed  tlie  lands, 
the  owner  of  the  L.  ranch,  except  a  certain 
number  of  acre*  lying  in  one  body  in  a  cer- 
tain part  of  the  ranch.  Plaintiff  claimed  the 
right  to  maintain  hia  action  on  the  ground  that 
his  predecessor  in  Interest,  being  then  the  own- 
er of  so  much  of  the  ranch  as  included  and  sur- 
rounded the  lake,  had  reclaimed  the  land  cov- 
ered by  said  lake.  The  trial  court  further  found 
that  plaintiff  was  entitled  to  the  benefit  of  the 
reclamation  effected  by  the  ditch,  and  to  hare 
the  same  continued.  Held,  that  it  will  be  pre- 
sumed that  the  tract  excepted  In  the  finding 
did  not  include  any  part  of  the  land  adjoining 
and  indnding  the  lake,  since  the  right  to  rec- 
iamation  would  only  follow  ownership. 

3.  The  owners  of  a  tract  of  land,  which  they 
had  platted,  and  on  which  a  la  Ice  is  situate,  con- 
veyed a  part  thereof,  with  a  reservation  of  the 
right  to  reclaim  by  drainage  all  or  any  por> 
tion  of  the  land  conveyed,  or  any  other  lauds 
liable  to  overflow  from  the  lake,  and  for  that 
purpose  to  enter  on  the  land  conveyed,  and  con- 
struct a  dam  or  ditch,  and  do  anything  neces- 
sary to  reclaim  any  or  all  of  such  lands  from 
overflow;  the  reclamation  to  inure  to  the  bene- 
fit of  the  grantee.  Held  to  reserve  to  the  gran- 
tor and  his  grantees  of  adjoining  tracts  an  ease- 
ment over  toe  land  of  the  grantees  for  the  pur- 
pose of  constructing  a  ditch  or  other  means  of 
reclaiming  the  land,  as  well  as  the  right  to 
draw  water  from  the  grantee's  land  by  a  ditch 
constmcted  on  their  land,  and  to  the  grantee  an 
easement  on  the  lands  of  the  grantor  and  nia 
grantees  for  the  continnance  and  maintenance 
of  a  drainage  ditch  existing  at  the  time  of  the 
grant. 

4.  That  a  judgment  Is  based  on  findings  at 
variance  with  toe  theory  of  the  complaint  is 
not  ground  for  a  reversal,  where  the  findings 
made  are  based  on  the  allegations  of  the  com- 
plaint, since  the  theory  of  a  pleading  is  Imma- 
terial, providing  the  facts  which  entitle  the 
party  to  relief  are  alleged. 

Commladonen'  dedalon.  Department  L 
Appeal  from  superior  court.  Riverside  county. 

Action  by  George  W.  Hohenshell  against 
the  Soutb  Riveraide  Land  &  Water  Coiupiuiy 

*  Bstaearlng  denied  June  U.  UOO, 


to  abate  the  maintenance  of  a  dam  which  orer- 
flowed  plalnttfTa  lands.  From  a  Judgment 
In  favor  •(  plaintiff,  defendant  appeals.  Af- 
firmed. 

E.  W.  Freeman,  for  a^tellant  OoUler  * 
Evans,  for  respondent 

SMITH.  O.  Judgment  was  rendered  ia  the 
lower  court  against  the  defendant,  requiring 
It  to  abate,  to  a  depth  of  2.7  feet  tx<mt 
the  top,  a  dam  placed  by  it  in  the  outlet  of 
Elslnore  Lake,  in  Rirerside  county,  whereby 
plalntlff'B  land  was  orerflowed,  and  enjoining 
It  Ciom  maintaining  In  said  outlet  tliat  or  any 
other  obstruction.  The  appeal  is  on  the  Judg- 
ment toll,  and  the  points  of  error  assigned 
are  (1)  that  the  theory  of  the  complaint  is  at 
variance  with  the  case  as  made  by  the  find- 
ings; (2)  that  the  findings  are  defective,  in 
falling  to  show  the  extent  of  the  plalnturs 
right;  and  (3)  In  effect  that  the  findings  nega- 
tive the  alleged  right  of  the  plaintitC. 

The  facts  of  the  controversy,  as  they  ao- 
pear  from  the  findings,  are  as  follows:  The 
lake  referred  to  in  the  judgment  is  situated  in 
a  larger  tract,  known  as  the  "Lagiuia  Ranch," 
and  varies  in  extent  in  dlfl^erent  years,  and  at 
various  seaaona,  according  to  the  rainfall.  It 
is  drained  to  a  certain  level  by  a  natural  out- 
let, which  in  the  year  18S1,  by  means  of  a 
ditch  constmcted  by  the  then  owners  of  the 
lands  adjoining  and  Including  the  lake,  waa 
lowered  or  deepened  to  a  plane  2.5  feet  below 
the  natural  level,  and  again,  in  1890,  deepened 
and  extended  through  the  valley  by  owners 
of  said  lands.  And  again.  In  the  year  1891, 
It  was  deepened  by  the  defendant  for  the 
purpose  of  conveying  water  from  the  lake  to 
South  Riverside.  Finally,  Jnst  before  the  be- 
ginning of  the  suit  the  defendant  constructed 
in  the  outlet  of  the  lake  the  bulkhead  and 
dam  complained  of,  by  which  the  flow  of 
water  from  the  lake  was  obstructed,  and  the 
level  of  the  lake  raised  "two  and  seven-tenths 
feet  above  the  bottom  and  flow  of  the  ditch 
as  constructed  and  In  use  prior  to  the  pur- 
chase" of  lands  In  the  lake  tract  by  the  de- 
fendant, which  was  In  July,  1893.  During  all 
this  perlodr-that  is  to  say,  from  the  original 
construction  of  the  ditch  to  the  construction 
of  the  dam  by  the  defendant— the  ditch  was 
in  use,  and  water  continued  to  fiow  through 
It  and  to  relieve  the  lake.  The  ditch  thus 
"operated  to  reclaim  In  part  the  lands  of 
plaintiff  •  •  •  from  overfiow  by  said 
lake,  and  *  *  *  the  plaintiff  waa  enti- 
tled to  the  benefit  of  such  reclamation,  and 
entitled  to  have  the  same  continue."  In  the 
year  1883  the  lands  adjoloing  and  Including 
the  lake,  which  constituted  a  distinct  sub- 
division of  the  Laguna  ranch,  designated  on 
the  map  of  the  raocho  and  known  as  "Elsl- 
nore," were  owned  by  Graham,  CoUIer,  and 
Heald,  and  were  subdivided  by  them  into 
blocks  and  lots;  and  maps  of  the  same  were 
filed  In  the  ofllce  of  the  recorder  of  San  Diego 
county,  in  which  the  laud  waa  then  aituated. 
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The  plaintiff  deralgns  title  from  these  owners 
under  a  deed  executed  by  them  to  one  Nlcd 
February  11,  1S84,  in  which  there  occurs,  fol- 
lowing the  granting  clause,  a  reservation  w 
provision  in  the  words  and  figures  following: 
"Expressly  reserving  to  the  grantors  herein, 
their  heirs  and  assigns,  the  right  to  reclaim 
all  or  any  portion  of  the  land  above  described, 
or  any  or  all  other  lands  liable  to  overflow 
from  the  la^e  at  Elsinore,  and  the  right  to 
enter  upon  the  land  above  described  and  con- 
struct any  dike,  dam,  ditch,  or  canal  that  may 
be  necessary,  and  to  do  anything  there  or  else- 
where necessary  to  reclaim  any  or  all  such 
lands  from  such  overflow.  The  reclamation 
of  the  above-described  land  Is  to  inure  to  the 
benefit  of  the  grantee  herein,  his  heirs  and 
assigns."  The  defendant  deraigus  title  from 
Heald,  who  was  one  of  the  owners  of  the 
ranch  above  mentioned,  by  whom  the  ranch 
was  subdivided,  and  who  was  also  at  the  time 
the  ditch  was  deepened,  in  1800,  owner  of  the 
land  afterwards  acquired  by  the  defendant, 
and  as  such  participated  in  the  making  of  the 
ditch.  The  facts  above  stated  are,  however, 
disputed  by  the  defendant  in  two  particulars: 
First,  it  is  claimed  that  it  is  not  found  that 
the  title  of  the  Elsinore  tract  was  vested  in 
Oraham,  Collier,  and  Heald,  September  24, 
188::!;  and,  secondly,  that,  if  so.  It  is  not 
found  that  it  continued  thus  vested  to  the 
date  of  the  deed  to  Nicol,  February  11,  1884. 
The  last  objection  is,  however,  obviously  un- 
tenable. If  the  plalntliTs  grantors  were  own- 
ers of  the  land  in  September,  1883,  It  is  to  be 
presumed,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  that  they  continued  to 
be  such  to  the  date  of  the  deed,  February  11, 
1884;  and  also  to  the  time  the  ditch  was  con- 
structed in  the  same  year.  Code  Civ.  Proc. 
i  1963,  subd.  32;  Kidder  ▼.  Stevens,  60  Cal. 
419.  We  may  confine  our  attention,  there- 
fore, to  the  first  objection,  the  point  of  which 
is  in  the  finding  that  the  title  of  the  Laguna 
rancho  "was  on  the  24th  day  of  September, 
1883,  vested  in  [said  owner]  except  about  five 
hundred  acres  of  said  tract,  lying  In  one  body, 
in  the  westerly  comer  of  said  Laguna 
Toncho,"  from  which  It  is  claimed  that  It 
does  not  appear  from  the  findings  that  the  ex- 
cepted tract  did  not  include  part  of  the  lands 
adjoining  and  Including  the  lake.  But,  were 
there  no  other  finding  on  the  point,  the  pre- 
sumption would  be  otherwise;  for  there  Is  a 
general  finding  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  reclamation  effected  by  the 
ditch,  and  to  have  the  same  continued,  and, 
in  view  of  this  finding,  the  owncrshii)  of  the 
lands  at  the  time  of  the  reclamation  must  be 
presumed.  And  this  presumption  is  confirm- 
ed, and  in  fact  established,  by  other  findings 
of  the  court,— for  it  is  found  that  in  the  years 
1883  to  1SS5  the  Laguna  ranch  was  subdivid- 
-ed  by  its  owners,  and  it  appears  that  one  of 
the  subdivisions  of  the  ranch  was  Elsinore, 
or  the  Elsinore  tract,  consisting  of  the  lands 
adjoining  and  including  the  lake,  and  that 
this  tract  ("being  part  of  the  grant  of  land 


known  as  the  "Laguna  Rancho' ")  was  subdi- 
vided by  Graham,  Collier,  and  Heald,  from 
which  it  is  to  be  Inferred  that  the  Elsinore 
tract  included  no  part  of  the  500  acres  that 
did  not  belong  to  them.  The  points  of  error 
assigned  will  be  considered  inversely  to  the 
order  In  which  they  have  been  stated. 

1.  From  what  has  been  said,  it  must  be  as- 
simied  that  the  grantors  in  the  deed  to  Nicol 
were  at  the  date  of  the  deed  owners  of  the 
Elsinore  tract,  and  that  both  parties  deraign 
title  from  them.  This  being  tho  case,  the 
reservation  clause  In  the  deed  must  be  con- 
strued as  reserving  and  granting  reciprocal 
easements,  namely,  to  the  plaintiff  an  ease- 
ment over  the  land  of  the  grantee,  which 
would  Include,  not  only  the  right  to  construct 
a  ditch  or  other  means  of  reclamation  on  his 
land,  but  also  the  right  to  draw  the  water 
from  his  land  by  a  ditch  constructed  on  other 
lands,  and  to  the  grantee,  his  heirs  and  as- 
signs, an  easement  on  the  lands  of  the  gran- 
tors for  the  continuance  and  maintenance  of 
the  ditch;  and  of  this  grant  the  defendant, 
who  deralgns  title  from  one  of  the  grantors, 
was  by  the  record  affected  with  notice.  ClT. 
Code,  I  1213. 

2.  The  objection  that  "the  findings  fail  to 
show  *  •  •  the  extent  of  the  alleged  su- 
perior right  asserted  by  plaintiff"  is  unfound- 
ed. The  nature  of  the  right  is  specifically 
determined  by  the  facts  above  stated;  and 
its  precise  extent,  by  the  relief  granted.  It 
la  simply  to  have  the  ditch  restored  to  and 
maintained  at  its  former  level. 

3.  The  supposed  variance  between  the  com- 
plaint and  the  findings  with  reference  to  the 
construction  of  the  reservation  clause  in  the 
deed  Is  Immaterial.  The  complaint  alleges, 
in  effect;  "that,  by  the  terms  of  the  various 
deeds  and  agreements  by  and  under  which 
this  plaintiff  holds  his  title,  it  was  agreed  by 
and  between  this  plaintiff  and  the  owners  of 
the  said  Laguna  ranch,  as  owned  and  held  in 
1883."  that  by  ditches,  etc.,  "on  plaintiff's  land 
or  elsewhere,"  sold  owners  might  reclaim  the 
land,  and  that  the  reclamation  should  inure  to 
the  benefit  of  the  plaintiff,  his  heirs  and  as- 
signs, etc.  The  first  part  of  these  allegations 
necessarily  includes,  as  one  of  the  "various 
deeds  and  agreements,"  the  deed  from  the 
owners  to  the  first  of  plaintiff's  predecessors, 
Nicol,  and  the  effect  of  the  reservation  clause 
Is  otherwise  correctly  stated.  The  point  of 
the  objection  is  that  the  theory  of  the  com- 
plaint is  that  this  clause  is  a  covenant  or  ex- 
ecutory contract.  But  the  allegation  of  the 
complaint  is  that  "it  was  agreed"  that  the 
grantors  should  have  the  right  to  reclaim, 
and  that  the  reclamation  should  inure  to  the 
benefit  of  the  plaintiff,  etc.,  and  such  an 
agreement  constitutes  a  grant;  for  a  grant  is 
but  "a  transfer  in  writing"  (Civ.  Code,  { 
1052),  or,  more  specifically,  an  agreement  for 
the  present  transfer  of  a  right;  and  such  an 
agreement  may  be  evidenced  by  any  language 
showing  this  Intent.  It  is.  Indeed,  possible, 
as  claimed  by  defendant,  that  the  pleader  re- 
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garded  the  danse  >a  •  eotrenant  only,  and 
that  In  the  findings  It  la  otherwise  regarded, 
and  that  thus  there  la  a  variance  between  tbe 
nheory"  of  the  complaint,  and  "the  case  »m 
made  by  the  findings."  But  the  theory  of  a 
pleading  is  altogether  immaterial,  prorlded 
the  material  facts  are  alleged,  and.  In  the 
progress  of  the  case  It  may,  and,  Indeed, 
ought  to,  be  changed  as  often  as  a  more  cor- 
rect theory  may  saggest  ItseU.  We  therefore 
tecommoid  that  the  Judgment  be  affirmed. 

We  concur:    GRAY,  C;  COOPEB,  a 

PER  CURIAM.  For  the  reasons  given  is 
the  foregoing  opinion,  the  judgment  is  afflrm- 
•d. 


(US  CM.  S74) 

HAND  T.  SOODBLETTI  et  «L     (S.  F.  l,428.)i 
<Sapreme  Court  of  California.    Jane  7,  1000.) 

TROVER  AND  CONVERSION— WIFE'S  SEPARATE 
PROPERTY  —  DEMAND  —  PROOF  —  IMPROPER 
CROSS-EXAMINATION  —  EVIDENCE  —  HARM- 
L.KSS    BKROR— INSTRUCTIONS— REQUEST. 

1.  In  an  action  by  a  married  woman  for  the 
ConTersion  of  gocvls,  a  demurrer  to  the  peti- 
tion because  it  did  not  state  that  the  goods 
were  plalntifTs  separate  property  was  properly 
orerruled  where  the  petition  did  not  State  that 
she  was  a  married  woman. 

2.  In  an  action  for  the  conrersion  of  goods, 
in  which  the  answer  of  the  defendant  set  up 
afflrmatire  matter  which  showed  that  a  de- 
anand  tor  the  goods  would  have  been  futile,  it 
was  not  Incumbent  on  the  plaintiff  to  prove  that 
a  demand  was  made. 

3.  Where  a  witness  had  denied  that  he  de- 
Uvered  goods  to  plaintiff's  husband,  the  ques- 
tion, on  cross-examination,  "How  long  after 
you  pnrchssed  the  goods  were  they  handed  over 
to  Mr.  H?"  waa  properly  excluded,  since  it  as- 
sumi>d  a  fact  as  true  which  the  witness  denied. 

4.  No  objection  can  be  urged  on  appeal  for 
the  rejection  of  evidence  by  the  trial  court, 
where  the  record  does  not  show  that  the  evi- 
dence was  objected  to  or  excluded,  but  only 
that,  when  a  statement  of  such  evidence  in  the 
presence  of  the  jury  was  objected  to,  counsel 
dropped  the  matter. 

6.  Where  a  petition  tor  the  conversion  of 
goods  contained  two  counts,— the  first  in  the 
□sua]  form  for  roDTersion',  the  second  alleging 
the  wroDffful  taking  of  the  goods,  whereby  plain- 
tiff was  deprived  of  the  means  of  sapport  for 
herself  and  family, — and  praying  for  damages, 
and  a  recovery  was  had  on  the  first  count,  per- 
mitting the  plaintiff  to  answer  the  question  as 
to  when  she  first  found  out  that  she  and  her 
hnsbnnd  were  penniless  was  harmless  error. 

6.  No  objection  can  be  urged  on  appeal  for 
the  refusal  of  an  instruction  where  the  record 
does  not  show  that  such  an  instruction  was  re- 
Qnested. 

Department  2.  Apt>eal  from  superior  court, 
dty  nud  county  of  San  EYanclsco. 

Action  by  Llllla  Hand  against  E.  Soodelettl 
and  others.  From  a  Judgment  in  favor  of 
plalntior,  defendants  appeal.    Affirmed. 

Jas.  A.  Devoto  and  Reddy,  Campbell  & 
Metson,  for  appellants.  Kaphtaly,  Freideo- 
■deb  &  Ackermon,  for  respondent. 

'ftaSFVE,  J.  This  action  Is  for  the  wrong- 
ful conversion  of  goods  which  plaintiff  al- 
leges composed  the  btock  of  plalntlll  in  a 
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merchant  tailoring  business.  The  complaint 
contains  two  counts  or  causes  of  action. 
The  first  Is  the  usual  complaint  for  conver* 
slon.  In  the  second  It  Is  averred,  In  unb- 
stance,  that  In  May,  1886,  plaintiff  was  car- 
rying on  the  business  of  a  merchant  tailor 
in  order  that  her  family,  consisting  of  her 
husband  and  six  children,  might  be  sup- 
ported, and  that  while  she  was  so  conduct- 
ing  said  business  the  defendants  wrongfully 
entered  into  her  store,  took  possession  of 
her  stock  of  goods,  drove  her  agent  from 
the  store,  and  closed  the  same,  "whereby, 
and  by  reason  whereof,  plalntiif  has  been 
deprived  of  conducting  her  said  business  and 
the  means  of  earning  a  livelihood  for  tne 
support  of  herself  and  family,  to  her  dam- 
age in  the  special  sum  of  five  hundred  dol- 
lars." A  general  demurrer  was  Interposed 
to  the  complaint  for  want  of  facts,  which 
was  properly  overruled,  as  there  can  be  no 
doubt  that  the  first  count  does  state  a  cause 
of  actlotL  It  was  not  necessary  to  aver  In 
that  count  that  the  property  was  plaintiff's 
separate  property,  for  in  that  count  It  does 
not  appear  that  plaintiff  was  a  married 
woman.  The  plaintiff  was  not  required  to 
prove  that  she  made  demand  for  the  return 
of  the  goods  before  bringing  her  suit  The 
answer,  although  denying  that  demand  was 
made,  seta  up  afllrmatlve  matters  which 
show  that  demand,  if  made,  would  have  been 
unavailing. 

Appellant  contends  that  the  court  erred  In 
refusing  to  allow  him  to  ask,  on  cross-exam- 
ination, plaintiff's  witness  Bine  the  follow* 
Ing  question:  "How  long  after  you  pur- 
chased the  goods  were  they  handed  over  to 
Mr.  Hand?"  The  objection  was  that  the 
question  assumes  the  fact  not  proven.  The 
witness  purchased  the  goods  of  which  con- 
version waa  charged  at  sheriff's  sale,  and 
afterwards  sold  them  to  plaintiff.  He  had 
not  testified  that  he  had  ever  handed  them 
over  to  Mr.  Hand,  but  to  the  contrary.  The 
question,  therefore,  assumes  an  Important 
and  disputed  fact  of  which  there  was  no 
evidence,  and  the  existence  of  which  the 
witness  denied.  The  question,  therefore, 
assuming  that  the  witness  admited  as  a  fact 
what  he  denied,  was  unfair  and  Improper. 
Plaintiff's  husband  was  also  a  witness  for 
her,  and  on  cross-examination  was  asked: 
"Did  you  pay  three  hundred  dollars  you  owed 
the  city  and  county  of  San  Francisco  by  vir- 
tue of  these  orders?"  On  objection  the  ques- 
tion was  excluded.  Counsel  for  defendants 
then  said:  "I  will  make  the  offer  more  cer- 
tain. I  offer  In  evidence  the  orders  of  the 
superior  court  In  the  case  of  Scodelettl 
against  Hand  adjudging  the  defendant  guilty 
of  contempt,  to  show  that  the  orders  were 
made  at  or  about  the  time  that  defendant 
closed  up  his  tailoring  establishment  on 
Kearny  street,  and  went  to  Europe."  Mr. 
Kaphtaly:  "I  object  to  such  statement.  He 
has  denied  that."  The  objection  was  sus- 
tainedi  and  nothing  further  aff ears  ta  the 
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record  !n  regard  to  the  matter.  We  know 
nothing  In  regard  to  the  orders,  or  why 
they  should  hare  any  importance  In  this 
case.  Besides,  the  record  does  not  show  that 
the  question  was  objected  to  or  excluded, 
but  only  that  when  a  statement  in  the  pres- 
ence of  the  Jury  was  objected  to  counsel 
dropped  the  matter.  Complaint  was  made 
that  counsel  for  plaintiff  was  permitted  to 
ask  her,  when  testifying:  "When  did  you 
first  find  out  that  you  and  your  husband 
were  penniless?"  The  objection  should  have 
been  sustained.  The  damage,  under  the 
first  cause  of  action.  If  any,  was  the  value 
of  the  proi>erty,  with  interest  To  get  the 
property  back,  plaintiff  paid  Bine  1575,  and 
the  court  Instructed  the  Jury  that  the  ver- 
dict could  not  exceed  that  sum,  and  the  ver- 
dict was  for  that  precise  amount.  The  in- 
struction took  from  the  jury  the  claim  for 
damages  on  the  second  cause  of  action.  We 
need  not  decide  whether  a  cause  of  action 
was  stated  In  that  count.  The  Improper 
question  could  not  affect  the  cause  of  action 
In  the  first  count.  Whether  plaintiff  was  en- 
titled to  recover  In  the  action  depended  alto- 
gether upon  whether  the  property  taken  un- 
der the  execution  belonged  to  her  as  her 
separate  property  or  was  community  prop- 
erty. The  amount  ef  damages,  if  plaintiff 
recovered,  was  the  value  of  the  goods  up  to 
$575,  for  which  plaintiff  got  them  all  back 
again. 

Defendants  farther  contend  that  the 
amount  of  $575,  to  which  the  verdict  was 
limited,  included  $365  which  plaintiff  owed 
Bine  before  the  repurchase,  and  that  such 
sum  should  have  been  deducted,  and  the 
court  erred  In  not  so  instructing  the  jury  at 
the  request  of  defendants.  It  does  not  ap- 
pear that  the  previously  existing  debt  was 
Included  in  the  alleged  purchase  price;  nor 
does  the  record  show  that  defendants  re- 
quested any  such  Instruction.  The  court 
did  not  instruct  the  jury  to  return  a  verdict 
for  $575,  but,  in  effect  that  if  they  found  a 
verdict  for  plaintiff,  the  damages  would  be 
the  value  of  the  goods,  but  not  to  exceed 
$575,  even  though  the  property  was  worth 
more  than  that.    The  order  Is  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


128  Cal.  S23 
WEIDBNMUELLER  v.  STEARNS  RAN- 
OHOS  CO.  et  al.     (L.  A.  618.) 

(Supreme  Court  of  California.    May  23,  1900.) 

PLBADINO— WAIVER   OF  OBJECTION— TRIAI^ 
FINDING. 

1.  A  complaint  In  an  action  to  restrain  de- 
fendant from  io-wering  the  grade  of  an  irrigat- 
ing canal  alleged  that  plaintifl  was  the  cwnor 
of  a  certain  amonnt  of  water,  and  of  the 
right  to  convey  it  through  defendant's  canal 
and  take  the  same  therefrom  at  the  existing 
level,  aud  tliat  he  had  continuously  received  aud 
taken  water  from  the  canal  at  the  existing  level 
viuce  a  curtain  year.     The  answer  denied  that 


plaintiff  had  continoonsly  used  said  water  tor 
as  much  as  five  years,  or  that  defendant  had 
recognized  plainti£f8  right  to  take  water  from 
the  canal,  or  that  plamtlff  had  any  right  to 
take  any  water  from  the  canal,  except  by  per- 
miESion  of  defendant,  under  proper  regulations, 
or  that  plaintiff  had  any  right  or  easement  in 
said  canal,  except  under  written  deeds  from  a 
corporation,  which,  It  is  averred,  has  been  in 

Soaaession  for  11  years.  Held,  that  the  answer 
enied  plaintiff's  ownership  of  the  water,  his 
right  to  carry  the  same  through  the  canal  and 
receive  it  therefrom,  and  that  the  water  had 
been  continuously  taken  and  used  by  plaintiff 
for  10  years. 

2.  Where  plaintiff  introduces  evidence  in  sup- 
port of  each  material  allegation  of  his  com- 
plaint and,  without  objection,  permits  defend- 
ant to  introduce  evidence  in  refutation  there- 
of, he  cannot  for  the  first  time  on  appeal  urge 
the  claim  that  the  answer  admits  certain  of  the 
allegations  of  the  complaint. 

3.  In  an  action  to  restrain  defendant  from 
changine  the  level  of  an  irrigating  canal,  from 
which  plaintiff  claimed  a  prescriptive  right_  to 
take  water  at  the  eiisting  level,  a  finding 
that  plaintiff  had  no  prescriptive  or  other  right 
to  receive  water  from  said  canal  at  any  other 
level  than  the  bottom  of  the  canal  is  a  finding 
of  fact  and  not  a  conclusion  of  law. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Riverside  coun- 
ty. 

Action  by  F.  R.  Weldenmueller  against  the 
Stearns  Ranchos  Company  and  others  to  re- 
strain defendants  from  lowering  the  level  of 
an  irrigating  canal  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

John  G.  North,  for  appellant  E.  W.  Mc- 
Oraw,  for  respondents. 

COOPER,  C.  This  appeal  is  from  the  judg- 
ment. It  Is  claimed  that  the  findings  are 
contrary  to  the  admissions  of  the  pleadings, 
and  that  they  do  not  support  the  judgment 
The  complaint  alleges,  In  substance,  that  the 
defendant  corporation  Is  the  owner  of  s 
canal  known  as  the  "North  Rlvec^de  &  Ju- 
rupa  Canal,"  subject  to  the  right  of  plaintiff 
to  carry  and  receive  waters  from  and  through 
the  same;  that  plaintiff  Is  the  owner  of  4.33 
inches  of  water,  measured  under  a  4-lnch 
pressure,  and  of  the  right  to  convey  the  same 
through  the  said  canal,  and  take  the  same 
therefrom,  and  that  plaintiff  has  continuously 
received  and  taken  the  said  water  from  the 
canal  for  the  purpose  of  Irrigating  his  fruit 
trees  upon  the  land  described  In  the  com- 
plaint upon  the  same  level  and  in  the  same 
manner  as  in  the  year  1890,  and  has  at  all 
times  claimed  the  right  to  do  so;  that  plain- 
tiff has  the  right  to  take  his  said  water 
from  said  canal  upon  the  same  level  as  here- 
tofore; and  that  defendants  threaten  to,  and 
win  unless  restrained  by  the  court  lower 
the  grade  of  the  canal  so  as  to  prevent  plain- 
tiff from  taking  out  water  on  said  level,  or 
at  all,  except  on  so  low  a  level  as  to  prevent 
the  irrigation  of  about  one  acre  of  plalntltTs 
land.  Judgment  is  prayed  for  an  injunction 
to  prevent  defendants  from  lowering  the 
said  canal,  and  thus  preventing  plaintiff 
from  taking  his  water  upon  the  same  level 
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as  heretofore.  The  pleadings  were'  verifled, 
■  It  is  claimed  that  the  answers  do  not  de^ 
uj  plaintiff's  ownership  of  the  water,  his 
i-ight  to  carry  the  same  through  the .  can^ 
And  receive  It  therefrom,  that  the  water  has 
been  continuously  taken  and  used  by  plain- 
tiff since  1890  upon  the  level  as  then  used, 
and  that  this  level  Is  no  higher  than  neces- 
sary to  enable  plaintiff  to  Irrigate  his  prem- 
ises. PlalntlfF  evidently  bases  his  claim  to 
receive  the  water  from  the  canal  upon  con- 
tinuous adverse  user  for  five  years.  The  an- 
«wers  deny  that  the  plaintiff  has  continuous- 
ly used  said  water  for  as  much  as  five  years, 
■or  that  any  right  of  plaintiff  to  take  the 
waters  from  said  canal  has  been  recognleed 
by  defendants,  or  that  plaintiff  has  the  right 
to  take  any  water  from  said  canal,  except 
by  permission  of  defendants,  under  proper 
regulations,  or  that  plaintiff  has  any  right 
or  easement  In  said  canal,  except  under 
written  deeds  from  the  Jorupa  Land  &  Water 
Company,  and  aver  that  said  right  Is  sub- 
ject to  the  proper  and  reasonable  rules  and 
regulations  of  defendant  corporation.  The 
■answers  further  aver  affirmatively  that  on 
the  23d  day  of  May,  1888,  the  Jurupa  Land 
&  Water  Company,  a  cori)oratlon,  went  Into 
the  exclusive  possession  and  management 
of  said  canal,  and  that  defendant  corpora- 
tion has  not  been  in  the  possession  or  con- 
trol thereof  shice  1889;  that  In  March,  1894, 
the  possession  and  control  thereof  were  let 
to  tenants,  who  have  ever  since  been  in  the 
possession  thereof,  and  managing  the  same. 
We  think  the  answers  were  sufficient  to  raise 
Issues  upon  all  the  material  allegations  of 
the  complaint  They  were  evidently  deem- 
ed sufficient  at  the  trial,  and  the  case  was 
tried  upon  the  theory  that  the  allegations  of 
the  complaint  were  denied.  This  court  does 
not  look  with  approval  upon  the  practice  of 
trying  a  case  in  the  lower  court  upon  the 
theory  that  the  pleadings  are  sufficient,  and, 
without  making  any  objection  to  them  or  to 
the  evidence,  raising  the  point  here  for  the 
first  time  that  some  of  the  issues  were  In 
fact  admitted.  The  plaintiff  should  not  be 
allowed  to  lull  the  defendant  Into  repose  by 
Introducing  evidence  upon  each  and  every 
issue,  and  allowing  the  defendant  to  do  the 
same,  and  then,  if  the  verdict  or  decision  is 
against  him,  to  say  for  the  first  time  in  this 
court  that  some  of  the  allegations  of  the  com- 
plaint were  not  denied. 

The  findings  support  the  Judgment  The 
court  found  that  the  level  at  which  plaintiff 
had  been  accustomed  to  receive  his  water 
was  not  established  by  defendant  corporation 
as  the  level  at  which  plaintiff  had  the  right 
to  receive  the  water;  that  plaintiff  had  no 
prescriptive  or  other  right  to  receive  water 
from  said  canal  at  any  other  level  than  the 
bottom  of  said  canaL  The  objection  is  made 
that  these  findings  are  mere  conclusions  of 
law,  and  not  findings  of  fact.  We  think  they 
are  findings  of  fact,  according  to  the  deci- 
sions of  this  court    It  is  said  in  Levins  t. 


Eovegnoi  71  Cal..!2T8,  12-,PaC5  162;  "The 
line  of  demarkation  between  what  are  ques- 
tions of  fact  and  conclusions  of  law  is  not 
one  easy  to  be  drawn  .in'  all  cases.  •  ■  ♦.  * 
If,  from  the  facts  in  evidence,  the  result  can 
be  reached  by  that  process  of  natural  rea- 
soning adopted  in  the.  Investigation  of  truth, 
it  becomes  an  ultimate  fact  to  be  found  as 
such.  If,  on  the  other  hand,  resort  must  be 
had  to  the  artificial  processes  of  the  law  In 
order  to  reach  final  determination,  the  result 
is  a  conclusion  of  law."  The  following  have 
been  held  to  be  findings  of  fact:  "That  plain- 
tiff did  not  rescind  said  sales."  EoUenbach 
T.  Schnabel,  101  Cal.  317,  35  Pac.  878.  "That 
plaintiff  was  not  the  owner."  Daly  v.  Soroc- 
co,  80  Cal.  308,  22  Pac.  212.  "That  Elizabeth 
Zlnk  has  no  right  title,  interest  claim,  or 
lien  of,  in,  or  to  or  against  any  of  the  land 
or  premises."  Dam  v.  Zlnk,  112  Cal.  93,  44 
Pac.  332.  In  the  latter  case  it  is  said  that  it 
was  not  necessary  for  the  court  to  state  cer- 
tain facts  "as  a  reason  for  finding  the  issue 
as  to  the  lien  against  the  appellant"  In 
this  case  it  was  not  necessary  for  the  court 
to  give  its  reason  for  finding  that  plaintiff 
had  no  prescriptive  or  other  right  to  receive 
water  from  any  other  level  than  the  bottom 
of  the  canal.  The  evidence  given  at  the 
trial  furnished  the  reasons  for  the  ultimate 
finding,  and,  if  the  reasons  were  not  suffi- 
cient the  evidence  could  have  been  brought 
here,  and  the  finding  challenged.  If  the  find- 
ing that  "sales  were  not  rescinded"  Is  an 
ultimate  finding,  depending  upon  probative 
facts,  and  the  finding  that  "no  lien"  existed 
is  also  such  ultimate  finding,  we  fall  to  see 
why  a  finding  "that  plaintiff  has  no  prescrip- 
tive right"  Is  not  an  ultimate  finding  of  fact. 
It  depends  upon  certain  probative  facts, 
which,  in  their  turn,  depend  upon  evidence. 
In  the  case  of  Blum  v.  Weston  (Cal.)  36  Pac. 
778,  cited  by  plaintiff,  the  finding  "that  de- 
fendant had  no  right  of  way"  was  not  the 
result  from  the  other  facts  found.  The  court 
had  found  that  the  land  was  sold  to  defend- 
ant's grantors,  with  no  means  of  egress  or 
Ingress  to  and  from  the  land,  and  other  facts, 
and  this  court  said,  "This  finding  contains 
facts  showing,  when  taken  In  connection  with 
the  facts  hereinbefore  stated,  all  that  is  nec- 
essary to  create  a  way  of  necessity."  The 
court  Instead  of  saying  that  the  phrase  "de- 
fendant had  no  right  of  way"  was  a  conclu- 
sion of  law,  might  more  properly  have  said 
that  It  was,  as  an  ultimate  finding,  inconsist- 
ent with,  and  not  supported  by,  the  probative 
facts  previously  found.  Plaintiff  in  his  brief, 
speaking  of  the  allegation  that  he  is  "the 
owner  of  the  right,"  says  this  is  an  "allega- 
tion that  plaintiff  is  the  owner  of  certain 
property,  to  wit  an  easement,"  and  then 
says,  "The  allegation  of  ownership  is  of  an 
ultimate  fact"  If  the  allegation  that  plain- 
tiff "Is  the  o-wner  of  an  casement"  is  the  al- 
legation of  an  ultimate  fact  for  plaintiff,  then 
the  finding  that  plaintiff  Is  not  the  o'wner  of 
a  prescriptive  right  is  the  finding  of  an  ulti- 
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mate   ftict  for  defendant 
should  be  afllrmed. 


The   judgment 


We  concur:    GRAT,  &;   HAYNBS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  ia  af- 
firmed. 


us  Cal.  <£0 

LONDON  &  SAN  FRANCISCO  BANK,  Lim- 
ited, T.  MOOKE.     (S.  F.  1.400.) 
(Supreme  Court  of  California.    Mar  25,  1900.) 

BANKS  AND   BANKING— LETTSR   OF  CRBDI1N- 
DRAPTS— AGENCY. 

Where  plaintiff  purchased  a  draft  drawn 
on  a  letter  of  credit  providing  that,  when  the 
draxv-er  should  ship  goods  for  which  the  draft 
was  drawn,  the  draft  should  be  accompanied 
by  a  certificate  from  plaintiff  bank  that  the 
bill  of  lading  for  merchandise  had  been  sent  to 
the  grantor  of  the  letter  of  credit  for  the  goods 
shipped,  and  plaintiff's  manager  testified  that 
it  had  put  the  grantor's  name  on  its  list  of  cor- 
respondents, and  purchased  the  draft  on  its  own 
account,  and  sent  the  draft,  with  the  required 
certificate,  to  the  grantor,  such  facts  did  not 
constitute  plaintiff  bank  the  agent  of  the  gran- 
tor, except  for  the  purpose  of  issuing  the  cer- 
tificate, and  hence  it  was  entitled  to  recover 
against  the  drawer  of  the  draft,  after  it  is 
dishonored,  though  defendant  testified  that  he 
surrendered  the  bill  of  lading  and  shipped  the 
merchandise  relying  on  the  fact  that  plaintiff 
was  the  agent  of  the  grantor. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  the  London  &  San  Francisco 
Bank,  Limited,  against  .John  J.  Moore,  doing 
business  as  John  J,  Moore  &  Co.  From  a 
judgment  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Afiirmed. 

Gordon  &  Xoung,  for  appellant.  Page  & 
Eels,  for  respondent 

CHIPMAN,  C.  Action  on  bill  of  exchange. 
May  2i),  1805,  defendant  In  the  firm  name  of 
J.  J.  Moore  &  Co.,  drew  a  bill  of  exchange  on 
the  City  of  Melbourne  Bank,  Limited,  at  Lon- 
don, England,  In  favor  of  plalntiCF  at  San 
Francisco,  and  delivered  it  to  the  latter  bank, 
receiving  therefor  Its  value.  The  draft  was 
accepted  by  the  drawee  in  due  course,  but 
when  presented  for  payment  at  maturity  It 
was  dishonored  by  the  drawee,  the  latter 
having  suspended.  Upon  notice  of  the  dis- 
honor to  and  demand  upon  the  drawer,  he  re- 
fused payment  whereupon  plaintiff  brought 
this  action,  and  bad  judgment  Defendant 
tippeals  from  the  judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

Defendant  does  not  dispute  the  foregoing 
facts,  but  he  se^s  to  exonerate  blm.self  from 
the  liability  ordinarily  attaching  to  the  draw- 
er of  a  dishonored  draft  The  facts  relied  up- 
on are  as  follows:  J.  G.  Hay  &  Co.,  of  Mel- 
bourne, Australia,  procured  from  the  (Mty  of 
Melbourne  Bank,  Limited,  of  Melbourne,  a 
letter  of  credit  for  the  sum  of  £500  sterling, 


authorizing  defendant  tn  payment  of  mer- 
chandise to  be  purchased  by  defendant  for 
account  of  Hay  &  Co.,  and  shipped  to  the 
latter,  to  draw  bills  upon  the  City  of  Mel- 
bourne  Bank,  Limited,  of  London,  England. 
The  letter  of  credit  was  as  follows: 

"Kastem  Credit  No.  6.  £500  Stg.  Qty  of 
Melbourne  Bank,  Limited.  Melbourne,  15th 
Mar.,  1895.  Messrs.  J.  J.  Moore  &  Co.  ore 
hereby  authorized  to  draw  at  usance  upon 
the  City  of  Melbourne  Bank,  Limited,  In  Ix>ii- 
don,  nt  any  time  prior  to  the  14th  day  of 
September  next,  for  the  cost  of  merchandise 
to  be  shipped  to  Melbourne  on  account  of 
Messrs.  J.  G.  Hay  &  Oo.  for  any  sum  or 
sums  not  exceeding  In  the  whole  the  sum  of 
five  hundred  pounds  stg.;  and  the  City  of 
Melbourne  Bank,  Limited,  hereby  engages 
with  the  drawers,  Indorsers,  and  bona  fide 
holders  of  any  bills  so  drawn  that  same  shall 
be  accepted  on  presentation,  and  paid  at 
maturity:  provided,  they  are  accompanied 
by  a  certificate  from  the  bank's  agents  at 
San  Francisco  that  bills  of  lading  and  in- 
voices of  goods,  purporting  to  be  of  suffi- 
cient amount  have  been  forwarded  by  the 
vessel  bearing  the  merchandise  to  the  man- 
ager of  the  City  of  Melbourne  Bank,  Lim- 
ited, at  Melbourne,  specifying  the  same,  and 
that  the  bills  are  drawn  on  account  of 
Messrs.  J.  G.  Hay  &  Co.  under  this  credit 
Purchasers  are  to  note  the  amount  of  the 
bills  separately  on  the  back  hereof,  and  see 
that  they  are  described  as  'drawn  under  East- 
em  credit  No.  6,  dated  15th  Mar.,  1895.' 
Wm.  Robertson,  Acting  Genl.  Manager.  R. 
A.  Ferguson,  Accountant. 

"N.  B.  The  bank's  agents  at  San  Fran- 
cisco are  the  London  &  San  Francisco  Bank, 
Ld." 

The  letter  of  credit  required  that  such 
bills  should  be  accompanied  by  the  certif- 
icate of  tbe  Australian  bank's  agents  at  San 
Francisco  that  bills  of  lading  and  invoices  of 
goods  representing  the  amount  of  the  draft 
drawn  for  the  purchase  of  the  goods  had 
been  sent  to  the  Australian  bank  by  the  ves- 
sel bearing  the  merchandise.  Such  certit- 
Icate  was  Issued  in  the  present  case,  and 
went  forward  with  the  draft  and  was  as 
follows:  "Ix>ndon  &  San  Francisco  Bank, 
Limited.  San  Francisco,  29  May,  1895.  The 
undersigned.  In  our  capacity  of  agents  to  the 
City  of  Melbourne  Bank,  Ltd.,  In  transaction 
stipulated  by  their  credit  No.  6,  Eastern,  dated 
March  15th,  1886,  hereby  declare  that  Messrs. 
J.  J.  Moore  &  Co.  have  on  this  date  valued 
under  said  credit  on  the  London  branch  of 
the  Olty  of  Melbourne  Bank,  Ltd.,  for  £209  2-7 
(say  two  hundred  and  nine  pounds  2-7  stg.) 
against  documents  purporting  to  represent 
an  equivalent  amount  of  merchandise  shipped 
per  S.  S.  Mariposa  to  Melbourne,  and  that 
such  documents  have  been  lodged  with  us 
and  will  be  duly  forwarded  to  the  manager 
at  Melbourne.  We  also  certify  that  the 
above-mentioned  bill  Is  drawn  for  account 
of  Messrs.  J.  G.  Hay  &  CX).    For  the  London 
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and  San  Francisco  Bank,  Limited.  [Signed] 
A.  Scrivener,  Manager,  Agents  tor  the  City 
ot  Melbourne  Bank,  Ltd."  Defendant  al- 
leges In  bis  answer,  with  reference  to  the 
letter  of  credit,  that  plaintiff  bank,  "In  all 
matters  connected  with  the  same  (the  let- 
ter], represented  to  this  defendant  that  it 
was  tbo  agent  of  the  said  City  of  Melbourne 
Bank,  IJmlted,  and  this  defendant  shipped 
the  merchandise,  as  hereinafter  set  out,  and 
parted  with  the  bill  of  lading  therefor,  and 
drew  the  bill  of  exchange  as  hereinafter  set 
ont,  relying  solely  upon  the  representations 
of  the  said  plaintiff  that  it  was  the  agent  of 
the  said  City  of  Melbourne  Bank,  Limited, 
acting  to  and  for  said  bank  in  cashing  said 
bill  of  exchange  as  hereinafter  alleged,  and 
not  for  this  defendant."  Defendant  avers 
that  it  was  becanse  of  his  reliance  upon  the 
representations  of  plaintiff  that  it  was  the 
agent  of  the  Australian  bank  tliat  he  ship- 
ped the  merchandise,  and  at  the  same  time 
delivered  to  plaintiff  the  bill  of  lading  and 
invoice  of  the  same;  and  that  it  was  as 
such  agent  that  plaintiff  Issued  Its  certif- 
icate required  by  the  letter  of  credit;  and 
that  defendant  drew  his  bill  of  exchange  on 
the  London  bank  "relying  solely  and  wholly 
upon  the  representations  made  by  said  plain- 
tiff that,  as  to  the  aforesaid  credit,  and  all 
matters  and  transactions  had  thereunder,  it 
was  the  agent  of  the  said  City  of  Melbourne 
Bank,  Limited";  and  that  plaintiff  permitted 
defendant  to  part  with  control  of  said  mer- 
chandise, and  also  cashed  bis  said  bill  of 
exchange,  believing  plaintiff  to  be  agent  of 
the  Melbourne  bank,  and  that  defendant 
acted  on  such  belief.  The  foregoing  aver- 
ments present  the  substance  of  the  defense. 

The  court  found  that  plaintiff  was  not  the 
agent  for  the  Melbourne  bank  "except  for 
the  purpose  designated  In  the  letter  of  credit, 
viz.  to  issue  a  certificate  which  should  ac- 
'Company  drafts  drawn  under  the  credit  to 
the  acceptor  in  London  that  bills  of  lading 
and  Invoices  of  goods  purporting  to  be  of 
amount  suSlclent  to  cover  the  draft  had  been 
forwarded  by  the  vessel  bearing  the  merchan- 
dise (to  cover  cost  of  which  the  credit  had 
been  granted)  to  the  manager  of  the  bank 
granting  the  credit  at  Melbourne,  specifying 
the  bills,  etc.;  and  that  the  bills  were  drawn 
on  account  of  J.  6.  Hay  &  Company  under 
the  credit"  The  court  further  found:  That 
plaintiff  had  no  other  business  relation  with 
the  Melbourne  bank,  and  did  not  represent 
to  defendant  that  it  was  agent  for  any  pur- 
jpose  other  than  the  issuing  of  said  certif- 
icate; nor  did  it  represent  to  defendant  that 
It  was  acting  for  said  bank  In  cashing  defend- 
ant's bill  of  exchange.  That  "plaintiff  bank 
did  not  cash  the  said  bill.  It  purchased  the 
same  in  the  ordinary  course  of  business  as 
a  banking  house."  The  court  also  found 
that  the  bill  of  exchange  was  not  delivered 
to  plaintiff  as  the  agent  of  the  Australian 
bank,  "but  was  the  result  of  an  Independent 
transaction  between  the  plaintiff  and  defend- 


ant, whereby  the  former  purchased  from  the 
latter  on  its  own  account  the  draft  of  J.  J. 
Moore  &  Company,  upon  the  City  of  Mel- 
bonme  Bank,  which  it  thereafter  held  as 
Its  own  property,  and  not  as  the  agent  of 
any  one  else."  The  court  found  that  plain- 
tiff did  not  represent  itself  to  be  the  agent 
of  the  Melbourne  bank,  and  that  defendant 
did  not  act  upon  any  such  representations, 
and  that  "plaintiff  did  not  receive  the  sur- 
render and  control  of  the  said  merchandise 
from  defendant,  except  so  far  as  the  mere 
acceptance  of  the  bill  of  lading  and  the  for- 
warding of  the  same  to  the  manager  of  the 
City  of  Melbourne  Bank  was  such  receipt; 
and  its  action  in  this  regard  was  necessary, 
and  done  at  defendant's  request,  to  enable 
him  to  draw  a  draft  under  the  said  letter 
of  credit  after  he  had  purciiased  and  shipped 
the  merchandise  referred  to."  Briefly  stat- 
ed, the  defense  is  that  plaintiff  represented 
itself  to  defendant  as  the  agent  of  the  Mel- 
bourne bank;  that,  as  such  agent,  it  took 
control  of  the  merchandise  purchased  at  San 
Francisco,  and  paid  fnr  it  as  such  agent 
by  cashing  a  draft  upon  its  principal,  the 
London  bank.  It  appeared  that  the  Mel- 
bourne bank  was  a  branch  of  the  bank  of  the 
same  name  doing  business  at  the  city  of 
London,  England.  The  allegations  of  the 
answer  are  fonnd  by  the  trial  court  to  be 
untrue,  and  we  think  the  evidence  justifies 
the  findings. 

It  appears  from  the  testimony  of  the  man- 
ager of  plaintiff  bank  that  the  matter  of  the 
plaintiff  serving  in  the  capacity  of  agent  for 
the  bank  at  Melbourne  was  arranged  between 
the  London  offices  of  the  two  banks  respec- 
tively. What  the  agency  was  does  not  ap- 
pear. The  witness  testified,  "The  bank  here 
was  simply  notified  to  place  the  name  [of 
the  Melbourne  bank]  on  the  list  of  our  cor- 
respondents." It  appeared  that  the  first 
draft  drawn  by  defendant  was  purchased  by 
the  Bank  of  British  Columbia,  and  plaintiff 
did  no  more  than  to  furnish  the  certificate 
which  the  letter  of  credit  required  should  be 
furnished  by  plaintiff,  and  for  the  doing  of 
which  the  letter  made  plaintiff  its  agent  at 
San  Francisco.  Plaintiff  got  nothing  out  of 
this  transaction.  The  next  draft  drawn  by 
defendant  was  first  presented  to  the  Bank 
of  British  Columbia,  and  a  clerk  of  defendant 
applied  to  plaintiff  for  a  certificate  as  for- 
merly. Plaintiff  suggested,  as  a  matter  of 
courtesy,  that  the  request  should  come  from 
the  Bank  of  British  Columbia,  which  was 
defendant's  bank,  stating  to  defendant's 
clerk,  "You  can  see  I  am  doing  all  of  the 
work,  and  your  bank  is  getting  all  the  prof- 
it." It  tnmed  out  that  defendant's  bank 
declined  to  make  the  request,  and  turned  the 
business  over  to  plaintiff.  The  witness  tes- 
tified: "I  purchased  the  draft,  and  gave  J. 
J.  Moore  &  Company  a  check  for  the  amount. 
I  purchased  the  draft  I  took  that  on  our 
account"  Plaintiff  notified  the  bank  at  Mel- 
bourne   that    it   liad    purchased    the    draft 
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agalnat  the  letter  of  credit.  The  same  kind 
of  certlflcate  went  forward  with  the  draft  a« 
wbai  the  Bonk  of  British  Columbia  pur- 
chased the  first  draft.  This  witness  also  tes- 
tified that  the  bank  at  Melbourne  had  do  In- 
terest in  the  purcliase  of  these  drafts:  "No 
entries  were  made  in  any  of  our  books  char- 
ging or  crediting  that  bank  with  reference 
to  these  purchases  affecting  the  City  of  Mel- 
bourne Bank.  The  only  entry  would  be  In 
what  we  call  our  'bills  purchased'  account; 
■o  many  pounds  sterling  bought  at  such  and 
such  a  sum.  *  «  *  xbe  City  of  Melbourne 
Bank,  Limited,  has  never  drawn  on  ua  di- 
rectly, nor  we  on  them.  We  have  our  agents 
there,— the  Bank  of  New  South  Wales.  This 
bank  was  simply  put  on  our  list  of  corre- 
spondents at  their  own  request  We  con- 
tinued, and  always  h&ve  continued,  to  do  ail 
our  agency  business  through  the  Bank  of 
New  South  Wales.  The  gain  or  loss  In  the 
transaction  would  be  the  gain  or  loss  of  the 
plaintiff."  When  the  bank  at  Melbourne  for- 
warded the  letter  of  credit  it  was  inclosed 
In  a  letter  of  transmittal  reading  as  follows: 
"We  Inclose  for  your  guidance  duplicate  of 
our  Eastern  credit  No.  6  in  favor  of  J.  J. 
Moore  &  Co.,  p.  £500,  which  we  have  Issued 
this  day."  Defendant  relies  much  upon  cer- 
tain statements  made  by  the  witness  on 
cross-examination.  He  bad  explained  tliat, 
if  he  had  refused  to  Issue  the  certificate,  the 
Melbourne  bank  "would  no  longer  recognize 
it  as  Its  agent  When  a  party  presents  a 
draft,  and  requests  us  to  give  a  certlflcate  to 
the  holder  of  the  draft  and  says,  'We  want 
that  certificate,'  we  would  be  bound  to  issue 
it  The  bank  has  the  power,  under  a  special 
letter  of  credit  of  tbis  kind,  to  purchase  the 
draft  They  could  decline  to  purchase  the 
draft  but  so  long  as  they  are  agents  for  an- 
other bank  they  would  never  think  of  declin- 
ing. I  cannot  conceive  any  Instance  where 
we  would  decline  to  purchase  a  draft  drawn 
under  a  letter  of  credit  by  a  bank  of  which 
we  were  the  agents.  I  cannot  conceive  of 
such  an  instance.  We  are  the  agents  of  a 
certain  bank,  and  the  drafts  drawn  under 
the  letter  of  credit  of  that  bank  are  pre- 
sented to  us  as  agents  of  that  bank.  It  Is 
presented  to  us  to  purchase  for  our  own  ac- 
count, and,  if  we  did  not  think  that  the  bank 
was  good,  we  would  have  their  name  strick- 
en off  our  list  On  the  other  band.  If  any 
firm  would  come  to  us,  and  say,  like  Messrs. 
Moore  &  Company  did,  'We  want  a  certifi- 
cate,' we  would  have  to  give  them  the  certifi- 
cate, whether  we  purchased  the  draft  or  not" 
Defendant  seriously  urges  that  this  testi- 
mony clearly  shows  that  plaintiff  was  the 
agent  of  the  Melbourne  bank,  from  which  It 
results  that  plaintiff  has  no  greater  right 
than  Its  principal,  and  that  the  principal  had 
no  right  of  action  against  defendant  We 
think  It  perfectly  clear  from  the  evidence 
that  plaintiff  became  the  agent  of  the  Mel- 
bourne bank  for  the  purpose  only  of  Issuing 
the  certlflcate  referred   to   in   the   letter  of 


credit  and'  that  wbea  {daintiff  purcbased. 
one  of  defendant's  drafts,  drawn  on  the  Iion- 
don  bank,  against  his  letter  of  credit  plain', 
tiff  had  the  same  rights  as  the  Bank  of  Brit- 
i3h  Cohimbla  had,  or  any  other  bank  would 
have  had,  as  purchaser  of  one  of  bis  drafts. 
There  Is  not  the  slightest  evidence  to  sui>- 
port  the  averments  of  the  answer  that  plain- 
tiff represented  itself  to  be  the  agent  of  the 
Melbourne  bank  for  any  purpose  other  thaa 
to  issue  certificates  by  which  defendant  would 
be  enabled  to  cash  his  drafts.  Defendant 
testified  that  he  believed  the  plaintiff  was- 
the  agent  of  the  Melbourne  bank,  and  that 
be  relied  upon  that  fact  in  surrendering  the 
bills  of  lading  and  shipping  documents  and- 
losing  control  of  tiie  business.  But  he  did. 
not  testify  what  he  meant  by  the  teTm< 
"agent"  nor  that  plaintiff  had  made  any  rep- 
resentations to  him  as  to  its  understanding, 
of  the  extent  of  the  agency.  It  was  but  com- 
mon prudence,  as  well  as  the  proper  course- 
to  pursue,  for  plaintiff  to  require  the  surren- 
der of  the  bills  of  lading  and  invoices  of 
goods;  and  the  certificate  given  at  defend- 
ant's request  read  that  plaintiff  made  the 
certificate  "against  documents  purporting  to- 
represent  an  equivalent  amount  of  merchan- 
dise shipped  per  S.  8>  [naming  it]  to  Mel- 
bourne, and  that  such  documents  have  been 
lodged  with  us,  and  will  be  duly  forwarded- 
to  the  manager  at  Melbourne."  It  was  only 
by  obtaining  a  certificate  from  plaintiff  that 
defendant  could  have  bis  drafts  cabbed,  and 
certainly  plaintiff  would  not  issue  the  cextifl- 
cate  and  leave  the  documents  and  control 
of  the  merchandise  in  defendant's  hands. 
The  decision  of  the  trial  court  seems  so  obvi- 
ously correct  that  we  must  decline  to  follow 
the  argument  of  appellant  further.  It  is 
based  principally  npon  the  a»snmptlon  that 
the  evidence  sustained  the  defease  set  out  in 
the  answer.  This  assumption  not  being  welk 
grounded,  we  do  not  feel  callod  upon  to  no- 
tice the  various  authorities  ciictl  in  support 
of  defendant's  contention.  It  Is  advixed  that 
the  Judgment  and  order  should  be  atlirmed. 

We  concur:    GRAY,  C;  COOrEn,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  forgoing  opinion,  the  Judgment  and  order 
are  affirmed. 


(128  Cal.  645) 
SPRECKELS  V.  BUTLER  et  al.  (S.  F.  1.312.)» 
(Supreme  Court  of  California.    May  2."»,  1000.) 

TRIAL  —  VARl  ANXE  —  NO.N'SLTT  —  EVIDE.NCE  — 
MATKRtAIvITY— OPIMO.N    KVIDRNCE— BIU^ 

AND  NOTES— ASSIG.N'.ME.VT. 
LA  compinint  Id  an  action  to  enforce  a. 
stockholder's  liability  for  a  corporate  debt  al-, 
leffed  that  on  A  certiiin  date  the  corporaiion  be- 
came indebted  to  V.  for  a  certain  sura  for 
mone^  loaned  and  advanced  by  him  to  it  and 
that  it  agreed  to  repay  said  sum.  and  that  he 
had  asBicned  s.aid  claim  to  plaintiff,  "rhe  evi- 
dence showe'I  tlitit  n  stoekhoMer  solicited  a  lofin 
for  the  corporation  from  plaintiff:  that  plain- 
tiff drew  a  check  for  the  amount  of  the  loan.' 
tSalieaxliis  deulad  Jun*  IJL  IMiU. 


Digitized  by 


Google 


Cal.) 


SFBEOEELS  t.  BUTLEB. 


879 


acd  left  it  with  snclt  stockholder.  The  corpora- 
tion executed  a  note  to  F.,  its  attorney,  for 

the_  amount  of  the  loan,  and  he  indorsed  it  to 
plaintiff  without  recourse,  whereupon  the  stock- 
holder to  whom  plaintiff  had  previously  given 
the  amount  of  the  note  gave  a  check  therefor 
to  the  corporation's  manager,  who  thereupon 
indorsed  it  to  F.,  and  he  indorsed  it  to  the  cor- 
poration. Held,  that  a  motion  for  a  nonsuit  on 
the  ground  that  the  evidence  did  not  sustain  the 
material  allegations  of  the  complaint  was  prop- 
erly denied,  it  not  appearing  that  the  defend- 
ants were  m  any  way  misled  or  prejudiced  by 
the  allegations  of  the  complaint. 

2.  A  complaint  in  an  action  to  enforce  a  stock- 
holder's liability  for  a  corporate  debt  alleged 
that  on  a  certain  date  the  corporation  became 
indebted  to  F.  in  a  certain  sum  for  money  loan- 
ed by  him  to  it,  and  that  it  agreed  to  repay 
him,  and  that  he  thereafter  assigned  the  claim 
therefor  to  plaintiff.  The  evidence  showed  that 
a  stockholder  solicited  a  loan  for  the  corpora- 
tion from  plaintiff ;  that  plaintiff  drew  a  check 
for  the  amount  of  the  loan,  and  left  it  with 
such  stockholder.  The  corporation  executed  a 
note  to  F.,  its  attorney,  tor  the  amount  of  the 
loan,  and  he  indorsed  it  to  plaintiff  without  re- 
course, whereupon  the  stockholder  to  whom 
plaintiff  had  previously  given  the  amount  of  the 
note  gave  a  check  therefor  to  the  corporation's 
manager,  who  thereupon  indorsed  it  to  F.,  and 
he  indorsed  it  to  the  corporation.  Defendant 
called  F.,  and  asked  him  whether  the  corpora- 
tion ever  borrowed  any  money  of  him.  Beld, 
that  the  answer  was  properly  excluded  on  the 
ground  that  the  question  was  too  general,  and 
did  not  purport  to  relate  to  the  transaction  set 
forth  in  the  complaint. 

3.  The  question  was  further  objectionable  as 
seeking  to  have  the  witness  determine  whether 
or  not  the  transaction  constituted  a  loan. 

4.  A  question  of  whether  or  not  a  witness  as- 
signed a  note  is  incompetent  where  it  is  admit- 
ted that  his  indorsement  thereon  is  genuine. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  C.  A.  Spreckels  against  0.  C.  But- 
ler and  others  to  enforce  a  stockholder's  lia- 
bility. From  a  judgment  In  favor  of  plaiu- 
tiff,  defendants  appeal.    Affirmed. 

Badgers  &  Paterson  and  Morrison  & 
Foerster,  for  appellants.  Wilson  &  Wilson 
and  Sj.  R.  Taylor,  for  respondent 

HARRISON,  J.  The  defendants  are  stock- 
holders in  the  S.  S.  Onstructiou  Company,  a 
corporation,  and  tbe  plaintiff  is  the  holder  of 
a  promissory  note  executed  by  the  corpora- 
tion to  one  Foerster  for  money  received  by  It 
from  bim  while  the  defendants  were  such 
stockholders,  and  seeks  by  this  action  to  re- 
cover from  them  their  proportion  of  tbe  in- 
debtedness for  which  tbe  note  was  given. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, from  wbicb  the  defendants  have  appeal- 
ed. 

The  complaint  sets  forth  the  plaintiff's 
cause  of  action  in  three  counts,  tbe  first  al- 
leging that  on  the  26th  of  January,  1892,  the 
corporation  became  indebted  to  Foerster  In 
the  sum  of  $:>0,000  for  money  loaned  and  ad- 
vanced to  it  by  him  for  use  in  its  ordinary 
business,  which  it  agreed  to  repay  to  him, 
with  interest  at  tbe  rate  of  8  per  cent,  per 
annwn;  and  that  on  the  same  day  Foerster 
sold,  assigned,  and  transferred  to  the  plain- 
tlB  all.  bis  claim  and  demand  against  both 


the  corporation  and  the  defendants  as  stock- 
holders therein.  The  second  count,  after  al- 
leging the  loan  of  the  money  by  Foerster,  al- 
leges that  on  that  day,  and  as  evidence  of 
said  Indebtedness,  the  corporation  executed  Its 
promissory  note  to  him  for  said  amount,  pay- 
able one  year  after  date,  with  Interest  at  the 
rate  of  8  per  cent  per  annum,  and  that  tbere- 
after  on  the  same  day  Foerster  Indorsed  and 
delivered  the  note  to  the  plalntlfl.  The  third 
count  alleges  the  loan  of  money  by  Foerster 
to  the  corporation,  and  that  be  thereupon  as- 
signed and  transferred  to  the  plaintiff  all  tbe 
indebtedness  then  due  and  owing,  or  there- 
after to  become  due  and  owing,  by  reason  of 
said  indebtedness  against  the  corporation  and 
against  the  defendants  as  stockholders  there- 
in. Appropriate  allegations  are  made  in  each 
of  the  counts  of  the  amount  of  tbe  capital 
stock  held  by  each  of  tbe  defendants,  and 
that  the  note,  as  well  as  tbe  indebtedness  rep- 
resented by  it  were  unpaid.  At  the  trial  the 
following  facts  were  shown  on  behalf  of  the 
plalntlfl:  In  the  early  part  of  January,  18&2, 
the  defendant  Buck,  who  was  a  stockholder  in 
the  corporation,  solicited  and  obtained  from 
the  plaintiff  a  promise  to  loan  the  corporation 
the  sum  of  950,000.  As  the  plaintiff  was 
about  to  leave  the  city  for  several  days,  and 
might  not  return  before  tbe  corporation  would 
require  tbe  money,  he  drew  bis  check  on  Janu- 
ary 15th  for  that  amount  of  money  on  the 
Bank  of  British  Columbia  in  favor  of  Buck, 
who  gave  it  to  him  for  that  purpose.  Buck 
deposited  the  check  to  the  credit  of  the  firm 
of  N.  Ohlandt  &  Co.,  of  which  be  was  a  mem- 
ber, in  tbe  Anglo-Californlan  Bank,  on  tbe 
18tb  of  January,  and  on  the  same  day  it  was 
paid  by  the  Bank  of  British  Columbia  through 
the  clearing  house.  Foerster  was  a  member 
of  tbe  law  firm  of  Morrison  &  Foerster,  who 
appear  to  have  acted  as  the  legal  advisers  of 
tbe  corporation  in  this  transaction,  and  on 
January  20th  a  resolution  was  passed  by  the 
board  of  directors  of  the  corporation  authoriz- 
ing its  president  and  secretary  to  execute  and 
deliver  to  him  its  promissory  note  bearing 
date  January  26,  1882,  in  tbe  form  which  is 
set  forth  in  the  complaint  Before  that  date 
the  plaintiff  had  returned  to  San  Francisco, 
and  was  present  at  tbe  completion  of  the 
transaction  at  tbe  law  office  of  Morrison  & 
Foerster,  where  some  of  the  defendants  were 
also  present.  Tbe  note  had  been  previously 
drawn  up  in  accordance  with  a  resolution  of 
the  board  of  directors,  and  on  the  26th  was 
at  the  office  of  Morrison  &  Foerster,  but  In 
whose  custody  does  not  appear.  A  check  of 
N.  Ohlandt  &  Co.  for  tbe  amount  of  the  note 
had  been  drawn  upon  that  day  to  tbe  order 
of  Bebrend  Joost  who  was  the  general  man- 
ager of  tbe  corporation,  and  by  him  Indorsed 
to  the  order  of  Foerster.  Tbe  check  was 
thereupon  indorsed  by  Foerster  to  the  order 
of  the  corporation,  who  received  from  it  Its 
note  executed  as  above,  which  be  Immediate- 
ly Indorsed  in  blank,  adding  tbe  words,  "\vitb- 
out   recourse  to  me,"  and  delivered  to  tbe 
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plaintiff.  Tlie  corporation  afterwards  collect- 
ed the  check,  and  used  its  proceeds  In  its  ordi- 
nary business.  At  tlie  close  of  the  plaintiff's 
evidence  the  defendants  moved  for  a  nonsuit 
upon  the  ground  that  the  material  allegations 
of  the  complaint  were  not  sustained  by  the 
evidence;  that  the  evidence  failed  to  show 
that  there  had  been  any  indebtedness  or  lia- 
bility from  the  corporation  to  Foerster,  or 
any  loan  of  money  by  him  to  the  corporation, 
or  that  he  had  ever  assigned  to  the  plaintiff 
the  note,  or  any  claim  against  the  corpora- 
tion; that  there  -was  a  material  variance  be- 
tween the  allegations  of  the  complaint  and 
the  proofs  offered,— the  allegation  being  that 
there  was  an  indebtedness  of  the  corporation 
to  Foerster,  while  the  evidence  showed  that 
the  money  was  loaned  to  the  corporation  di- 
rectly from  the  plaintiff,  and  that  the  indebt- 
edness was  from  the  corporation  to  him. 
The  court  denied  the  motion,  and  this  ruling 
is  the  principal  error  argued  upon  this  appeal. 
The  argument  In  support  of  the  motion  for 
a  nonsuit  is  specious,  rather  than  substantial. 
Upon  an  analysis  of  the  ultimate  relations  be- 
tween the  plaintiff  and  the  corporation,  it 
might  be  said  that  the  loan  of  money  was 
from  him  to  the  corporation,  but  In  the  legal 
sequence  of  the  acts  by  which  the  transaction 
was  consummated  the  liability  of  the  corpora- 
tion was  created  in  favor  of  Foerster,  and  the 
right  of  the  plaintiff  to  enforce  this  liability 
was  derived  through  the  indorsement  to  him 
of  the  note  which  the  corporation  bad  exe- 
cuted to  Foerster.  The  original  liability  of 
the  corporation  was  incurred  at  the  time  the 
note  was  executed.  The  consideration  for  the 
note  was  the  money  received  by  It  upon  the 
check  which  It  received  from  Foerster.  The 
transactions  by  means  of  the  check  and  its 
indorsements  are  to  be  considered  with  the 
same  effect  as  if  instead  thereof  Foerster  had 
received  the  money  from  the  drawer  of  the 
check,  and  delivered  it  to  the  corporation  at 
the  time  he  received  its  note.  The  receipt  by 
the  corporation  from  Foerster  of  the  check 
was  the  creation  of  a  corporate  liability  for 
which  the  stockholders  at  that  time  became 
liable  by  virtue  of  the  statute  as  fiilly  as  if  It 
had  at  that  time  received  the  ?50,000  from 
him  In  money.  The  liability  of  the  corpora- 
tion, as  well  as  that  of  the  stockholders,  for 
this  amount  of  money,  whether  received  in 
this  manner  or  upon  the  check,  was  not  varied 
by  the  fact  that  it  gave  its  note  therefor. 
The  note  was  evidence  of  Its  obligation,  and 
furnished  a  simple  mode  of  establishing  Its 
liability.  But,  If  the  note  bad  not  been  given, 
the  corporation  could  not  have  defended  a 
suit  by  Foerster  for  the  recovery  of  the  money 
merely  upon  the  ground  that  he  had  obtained 
the  money  from  the  plaintiff.  If  Foerster  had 
retained  the  note,  he  would  have  had  a  right 
of  action  thereon  against  the  corporation  ac- 
cording to  its  terms,  and  also  a  right  of  ac- 
tion against  the  defendants  upon  their  statu- 
tory liability  for  the  Indebtedness  of  the  cor- 
poration created  at  the  Bam«  time  with  the 


execution  of  the  note;  and  neither  the  defend- 
ants nor  the  corporation  could  have  resisted  a 
recovery  by  showing  that  the  money  repre- 
sented by  the  note  had  been  received  by  him 
for  the  purpose  of  making  the  loan.  So  long 
as  Foerster  held  the  note,  he  alone  had  a 
cause  of  action  for  the  money,  which  was  Its 
consideration,  against  either  the  corporation 
or  its  stockholders.  The  corporation  dealt 
wholly  with  him,  and  had  no  dealings  with 
the  plaintiff,  and  until  the  Indorsement  of  the 
note  to  the  plaintiff  there  was  no  contractual 
relation  between  the  plaintiff  and  the  corpora- 
tion. Whether  this  indorsement  was  made  on 
the  day  that  the  note  was  executed,  or  at  any 
time  thereafter,  was  immaterial.  L'ntll  it  was 
made,  the  plaintiff  was  legally  a  stranger  to 
the  transaction  between  the  corporation  and 
Foerster.  By  its  Indorsement  to  him  the 
plaintiff  acquired  all  tlie  rights  previously  held 
by  Foerster.  His  indorsement  included  an  as- 
signment of  the  indebtedness  or  obligation  for 
which  the  note  was  given,  and  the  right  to 
enforce  that  obligation  against  either  the  cor- 
poration or  the  stockholders,  as  fully  as  he 
could  have  enforced  It  previous  to  the  Indorse- 
ment. It  must  be  held,  therefore,  that  the 
evidence  offered  at  the  trial  was  In  support 
of  the  allegations  of  the  complaint,  and  that 
the  court  did  not  err  In  refusing  to  grant  a 
nonsuit  These  allegations  clearly  show  an 
existing  liability  on  the  part  of  the  corpora- 
tion, and  that  this  liability  was  created  at  a 
time  when  the  defendants  were  stockholders 
therein.  For  the  purpose  of  establishing  their 
liability  as  stockholders.  It  was  proper  for  the 
plaintiff  to  set  forth  in  the  complaint,  and  to 
show  at  the  trial,  the  facts  constltuthig  the 
transactions  by  whlcli  the  corporate  liability 
was  originally  created;  but  for  the  purpose 
of  establishing  the  liability  of  the  defendants 
it  was  immaterial  whether  Foerster  furnished 
the  consideration  of  the  note  from  his  own 
funds,  or  from  moneys  which  originally  came 
from  the  plaintiff  for  the  purpose  of  being 
loaned  to  the  corporation.  Their  liability  for 
the  Indebtedness  created  by  the  transaction 
would  be  the  same  in  either  case.  It  is  very 
clear  that  the  defendants  were  in  no  respect 
misled,  by  the  proofs  at  the  trial,  from  what 
the  allegations  in  the  complaint  may  have  au- 
thorized them  to  believe,  or  that  they  were  in 
any  respect  prejudiced  in  maintaining  a  de- 
fense to  the  action,  nor  has  there  been  any 
claim  by  them,  either  when  making  the  mo- 
tion before  the  trial  court  or  In  support  of 
their  appeal  herein,  that  they  were  In  any 
respect  misled  or  prejudiced. 

On  the  part  of  the  defense  Mr.  Foerster  was 
called  as  a  witness,  and  asked  whether  he 
had  at  any  time  loaned  any  money  to  the  cor- 
poration, or  whether  the  corporation  ever  bor- 
rowed any  money  from  him.  Upon  the  objec- 
tion of  the  plaintiff,  the  court  excluded  any 
answer  to  the  question.  The  questions  asked 
of  the  witness  were  general  In  their  character, 
did  not  purport  to  relate  to  the  transactions 
set  forth  in  the  complaint  or  testified  to  on 
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behalf  of  the  plaintiff,  and  were  properly  ex- 
cluded by  the  court.  The  questions  were, 
moreover,  objectionable  as  seeking  to  have 
the  witness  determine  -whether  the  transac- 
tion testified  to  constituted  a  "loan"  by  him 
of  the  money  represented  by  the  note.  The 
further  question  whether  he  ever  "assigned" 
the  note  to  the  plaintiff  was  Immaterial,  In 
view  of  the  admission  that  his  Indorsement 
thereon  was  genuine.  The  judgment  is  af- 
firmed. 

We   concur:     VAN    DYKE,   J.;    McFAB- 
LAND,  J. 


12S  Cal.  «n 

HARDWICK  et  al.  v.  BLACK  et  al.    (S.  F. 

1,810.) 

(Supreme  Court  of  Oalifornia.     June  7,  1900.) 

HOMESTEAD  —  DEATH   OP   HUSBAND  —  SELEC- 
TION—DEATH    OP    WIDOW— DESCENT. 

Under  Code  Civ.  Proc.  IS  ]4ti,"),  14C>8,  which 

grovided  that  where  no  statutory  homestead 
ad  been  selected  the  coart  mast  select  a  home- 
stead for  the  surviving  wife,  and  that  in  case 
there  -were  no  minor  children  the  property  so  set 
apart  was  the  property  of  the  widow,  where  a 
testator  died  in  1878  leaving  a  widow  and  no 
minor  children,  and  land  was  set  aside  out  of 
the  testator's  separate  property  for  her  home- 
stead, on  her  denth  snch  land  Koes  to  her  ad- 
ministrator In  preference  to  a  devisee  under  tes- 
tator's will;  since  the  amendment  to  section 
1408  of  the  above  statute,  providing  that  such 
property  can  be  set  aside  only  for  a  limited 
period  designated  In  the  order,  and  that  the 
title  rests  in  the  heirs  subject  to  such  order, 
was  not  enacted  until  1881,  and  is  not  retro- 
active. 

Department  2.  Appeal  from  superior  court, 
San  Benito  county. 

Action  by  N.  G.  Hardwick  and  others 
against  W.  W.  Black,  administrator,  and  an- 
other. From  a  judgment  in  favor  of  defend- 
ants, plaintiffs  appeal.    At&rmed. 

A.  M.  Cunning,  for  appellants.  Briggs  & 
Hadner,   for   respondents. 

McFARLAND,  J.  Action  to  quiet  tlUe  to 
a  certain  piece  of  land.  A  general  demurrer 
to  the  complaint  was  sustained,  and  Judg- 
ment rendered  for  defendants.  Plaintiffs  ap- 
peal from  the  judgment 

Ai^iellants  claim  title  aa  devisees  nnder 
the  will  of  J.  W.  Hardwick,  deceased,  who 
died  on  December  16, 1878,  seised  of  the  land 
in  question  as  his  separate  property.  He  left 
a  widow,  Amelia  A.  Hardwick,  and  no  minor 
child.  On  April  14,  1879,  the  probate  court 
made  an  order  setting  apart  the  land  as  a 
homestead,  and,  as  there  was  no  minor  child, 
the  homestead  went  to  the  widow.  She  aft- 
erwards died,  and  the  defendant  and  respond- 
ent Black  was  duly  appointed  her  adminis- 
trator. Nichols  was  made  a  defendant  as 
claiming  some  interest  In  the  land.  The  con- 
tention of  appellants  is  that,  as  the  land 
was  the  separate  property  of  the  deceased,  it 
could  be  set  apart  to  the  widow  only  for  a 
limited  period,  not  longer  than  during  her 
llfe^  and  that  after  her  death  the  title  vested 


In  appellants  under  the  will.  Appellants  un- 
doubtedly claim  in  their  complaint  simply  as 
"devisees,"  but  we  will  not  consider  the  ques- 
tion whether  they  could  take  advantage  of 
I  the  provision  in  section  1468,  Code  Civ.  Proc, 
as  it  now  stands,  that  In  case  of  a  limited 
probate  homestead  the  title,  subject  to  the 
homestead,  vests  In  the  "heirs";  for  the  case 
at  bar  must  be  decided  in  view  of  the  statu- 
tory law  as  it  was  at  the  time  the  homestead 
order  was  made.  At  that  time  section  14G5, 
Id.,  provided  that  where  no  statutory  home- 
stead had  been  selected  the  court  must  select 
a  homestead  for  the  surviving  husband  and 
wife  and  minor  children  "out  of  the  real  es- 
tate belonging  to  the  deceased."  It  made  no 
distinction  between  community  and  separate 
property.  And  section  1468  then  provided 
that  "when  property  Is  set  apart  for  the  use 
of  the  family.  In  accordance  with  the  provi- 
sions of  this  chapter,  if  the  decedent  left  a 
widow  and  no  minor  child  such  property  is 
tlie  property  of  the  widow."  It  did  not  con- 
tain the  provision,  afterwards  put  into  the 
section,  that  "If  the  property  set  apart  be  a 
homestead  selected  from  the  separate  proper- 
ty of  the  deceased,  the  court  can  only  set  it 
apart  for  a  limited  period,  to  be  designated 
In  the  order,  and  the  title  vests  in  the  heirs 
of  the  deceased,  subject  to  such  order,"  nor 
any  similar  provision.  The  section  was  not 
amended  so  as  to  include  the  provision  last 
aliove  quoted  until  1881. 

The  very  question  here  Involved  was  decid- 
ed adversely  to  appellants'  contention  iu 
Mawson  v.  Mawson,  50  Cal.  539.  The  stat- 
utory provisions  on  the  subject  were  the 
same  then  as  they  were  at  the  time  the  home- 
stead was  set  apart  In  the  case  at  bar.  The 
court  there  referred  to  the  fact  that  "the  leg- 
islature discriminates  between  a  homestead 
selected  and  recorded  in  the  lifetime  of  the 
parties  and  those  to  be  set  apart  by  the  pro- 
bate court  out  of  the  separate  property  of  the 
deceased,"  and  said  that  "these  provisions 
are  In  no  respect  Inconsistent  with  each  oth- 
er"; and  it  declares  that  "the  language  is 
Incapable  of  any  other  interpretation  than 
that  if  the  homestead  be  set  apart  by  the  pro- 
bate court  out  of  the  separate  estate  of  the 
deceased  husband  it  shall  belong  to  the  widow 
and  minor  child.  If  there  be  any."  Counsel 
for  appellants  vigorously  assails  this  decision, 
and  asks  us  to  overrule  it,  but  we  see  no  Just 
reason  for  so  doing.  The  case  has  not  only 
stood  unquestioned  for  25  years,  but  it  has 
been  frequently  alluded  to  In  subsequent  de- 
cisions of  this  court,  sometimes  with  approval, 
and  never  otherwise.  In  re  Walkerly's  Es- 
tate, 108  Cal.  635,  41  Pac.  772;  In  re  Schmidt. 
94  Cnl.  339,  20  Pac.  714;  Toby  v.  Railroad  Co., 
98  Cal.  496.  33  Pac.  550;  Sanders  v.  Russell,  86 
Cal.  120,  24  Pac.  862;  In  re  Ack^rman,  80 
Cal.  210,  22  Pac.  141:  Collins  v.  Scott,  100 
Cal.  4!>1.  .34  Pac.  1085;  In  re  Burdick,  76 
Cal.  645,  18  Pac.  805;  In  re  Walkerly,  81  Cal. 
581,  22  Pac.  888;  Somers  v.  Somers,  81  Cal. 
615,  22  Pac.  967;   Comstock  t.  Xolo  Co.,  71 
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Cal.  002,  12  Pac.  728.  Our  conclusion  Is  that 
the  contention  of  appellants  cannot  be  main- 
tained, and  that  the  judgment  of  the  court 
below  is  right  Judgment  appealed  from  Is 
affirmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


IS  Cal.  «78 

MACKAY  et  al.  r.  CLTX  AND  COUNTY  OP 

SAN  FRANCISCO  et  al.    (S.  F.  1,870.) 

(Supreme  Court  of  California.     June  7,  1900.) 

TAXATION— FOREIGN  RAILROAD  BONDS  —  TES- 
TAMENTARY TRUSTEES— DISTRIBUTION  OS" 
ESTATE  —  RESIDENT  TRUSTEE  —  STATUTES 
CONSTRUED— "BUSINESS  SITUS." 

1.  Where  bonds  of  a  foreign  railroad  corpora- 
tion, kept  on  deposit,  and  payable  outside  the 
state,  belonging  to  the  estate  of  a  decedent,  be- 
ing administered  in  this  state,  were  turned  over 
to  two  trustees,  in  accordance  with  provisions 
of  the  will,  on  the  final  distribution  of  the  es- 
tate and  discharge  of  the  executors,  the  situs 
of  such  bonds  for  taxation  was  changed  from 
the  locality  of  administration  to  the  locality 
where  such  trustees  resided. 

2.  Where  assets  of  a  testate  consisting  of 
bonds  of  a  foreign  railroad  corporation,  after 
final  settlement  and  distribution  of  the  estate 
and  the  discharge  of  the  executors,  have  passed 
into  the  hands  of  two  trustees  under  a  proTi- 
sion  in  the  will,  the  fact  that  such  bonds  are 
kept  on  deposit,  and  are  payable  in  another 
state,  and  tnat  one  of  the  trustees  is  a  nonresi- 
dent, does  not  prevent  the  assessment  and  tax- 
ation of  an  uudivided  half  of  such  bonds  as  the 
interest  of  the  other  trustee  residing  in  this 
state. 

3.  Code  Civ.  Proc.  {  1609,  provides  that  after 
distribution  the  superior  court  shall  retain  ju- 
risdiction of  a  decedent's  estate  for  the  purpose 
of  settling  the  accounts  of  a  trust  created  by 
the  will.  Held,  that  where  assets  of  a  testate, 
consisting  of  bonds  of  a  foreign  railroad  corpo- 
ration, after  distribution  of  the  estate  and  the 
discharge  of  the  executors,  hare  passed  into 
the  hands  of  two  trustees  under  a  provision  of 
the  will,  such  statute  does  not  operate  to  ren- 
der them  subject  to  taxation  as  being  property 
in  the  course  of  administration,  and,  if  one 
of  such  trustees  resides  out  of  the  state,  an  un- 
divided half  interest  only,  as  belonging  to  the 
resident  trustee,  will  be  subject  to  taxation 
within  this  state. 

4.  A  protest  made  by  two  trustees,  one  of 
them  a  resident  of  this  state  and  the  other  a 
nonresident,  holding  bonds  of  a  foreign  rail- 
road company,  that  taxes  paid  thereon  were 
void,  in  that  one  of  such  trustees  was  a  non- 
resident of  the  state,  and  that  the  situs  for 
taxation  thereof  was  not  in  this  state,  was  a 
Eufncicnt  protest  to  uphold  a  judgment  that 
only  an  undivided  half  interest  in  said  bonds, 
as  belonging  to  the  resident  trustee,  was  sub- 
ject to  taxation,  and  that  the  assessment  of 
the  other  undivided  half  as  belonsing  to  the 
nonresident  trustee  was  void,  and  could  be  re- 
covered. 

5.  Bonds  of  a  foreign  railroad  company,  own- 
ed by  two  trustees,  one  of  whom  was  a  resi- 
dent and  the  other  a  nonresident  of  the  state, 
did  not  lose  their  situs  in  the  state,  as  far  as 
taxation  of  the  interest  therein  of  the  resident 
trustee  was  concerned,  by  reason  of  the  fact 
that  the  bonds  were  Ivcpt  in  the  possession  of 
the  nonresident  trustee  in  the  city  of  New 
York,  for  sale  and  reinvestment,  and  had  there 
acquired,  as  the  trustees  claimed,  a  "business 
situs." 

Commlssiouers'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 


Action  by  John  W.  Mackay  and  another, 
trustees  under  the  will  of  Theresa  Fair, 
deceased,  against  the  city  and  county  of  San 
Francisco  and  others,  to  recover  taxes  paid 
under  protest.  From  a  judgment  In  favor  of 
defendants,  plaintiffs  appeaL  Beversed  and 
modified. 

Lloyd  &  Wood,  for  appellants.  F.  K.  Lane, 
for  respondents. 

COOPEB,  C.  This  !■  an  appeal  from  a 
judgment  In  faTor  of  defendants  and  from 
an  order  denying  the  plaintiffs'  motion  for 
a  new  trial.  The  action  was  brought  to  re- 
cover $28,445,  taxes  paid  by  plaintiff  under 
protest,  and  claimed  to  have  been  Illegally 
assessed.  Theresa  Fair  died  testate  in  Sep- 
tember, 1891,  being  at  said  time  a  resident 
of  the  city  and  county  of  San  Francisco,  and 
leaving  a  will  In  which  plaintiffs  were  named 
as  executors  and  trustees.  In  October.  18&1, 
the  will  was  admitted  to  probate  In  the  city 
and  county  of  San  Francisco,  and  plaintiffs 
appointed  executors  thereof.  Among  the  as- 
sets of  the  estate  were  certain  bonds  of  the 
Southern  Pacific  Ballroad  Company  of  Arizo- 
na, and  certain  other  bonds  of  the  West 
Shore  Ballroad  Company  of  New  York,  of 
the  aggregate  value  of  $1,282,000.  In  Au- 
gust, 1804,  the  administration  of  the  estate 
was  closed,  and  a  decree  of  final  distribution 
entered,  whereby  the  said  bonds,  with  cer- 
tain other  real  and  personal  property,  were 
distributed  to  plaintiffs  as  trustees,  tmder 
and  In  pursuance  of  the  terms  of  the  will. 
At  the  time  the  decree  of  distribution  was 
made,  Mackay  was  and  has  continued  to  be 
a  resident  of  the  state  of  Nevada,  but  has 
lived  and  transacted  business  during  the 
greater  part  of  the  time  In  New  York  City, 
while  Dey  was  and  is  a  resident  of  the  city 
and  county  of  San  Francisco.  The  bonds 
were,  at  the  time  they  were  assessed  and 
have  since  been,  kept  in  New  York  City,  In 
the  American  Exchange  Bank,  deposited  In 
the  joint  names  of  plaintiffs  as  trustees.  The 
trust  estate  consists  of  other  real  and  per- 
sonal property  situate  and  kept  In  California. 
The  beneficiaries  under  the  trust  reside  in 
New  York,  and  the  interest  upon  the  bonds 
as  well  as  the  principal  is  payable  In  that 
city.  The  assessor  of  the  city  and  county 
of  San  Francisco  assessed  the  bonds  as  be- 
ing property  owned  by  and  in  the  jMssessloa 
of  plaintiffs,  as  trustees,  on  the  first  Mon- 
day In  March,  1895.  The  question  to  be  here 
determined  is  the  situs  of  the  bonds  for  the 
purposes  of  taxation. 

The  bonds  are  evidences  of  indebtedness 
due  or  to  become  due  from  the  Arizona  cor- 
poration and  the  New  York  corporation  to 
the  plaintiffs  as  trustees,  and  as  the  legal 
owners  thereof.  The  weight  of  authority  Is 
that  a  debt  so  due  or  to  become  due  should 
be  taxed  at  the  place  of  residence  of  the 
creditor  or  owner,  and  that  the  situs  of  the 
debt  is  that  of  Its  owner,  and  that  It  is 
not  property   in   the   state   of   the   debtor. 
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Btirrotighs,  Tax'n,'  §  41;  City  and  Obimty  of 
San  Fraoclsco  v.  Lux,  C4  Cal.  484,  2  Pac.  254; 
State  Tax  on  Foreign  Held  Bonds,  15  Wall. 
320.  21  I..  Ed.  187.  Tbe  rule  ls'\reU  sUted 
by  Mr.  Justice  Field  with  his  usual  clear- 
ness in  the  latter  case,  and  is  thus  given: 
"But  debts  owing  by  corporations,  like 
debts  owing  by  indl\1duals,  are  not  property 
of  the  debtors  In  any  sense.  They  are  obli- 
gations of  the  debtors,  and  only  possess  value 
in  the  hands  of  the  creditors.  With  them 
they  are  property,  and  in  their  hands  they 
may  be  taxed.  To  call  debts  property  of  the 
debtors  is  simply  to  misuse  terms.  AU  the 
property  there  can  be,  in  the  naturfe  of 
things,  in  debts  of  corporations,  belongs  to 
the  creditors  to  whom  they  are  payable,  and 
follows  their  domicile,  wherever  that  may 
be.  The  debts  have  no  locality  separate 
from  the  parties  to  whom  they  are  due." 
Judge  Cooley,  in  bis  work  on  Taxation  (2d 
Ed.,  p.  372),  says:  "Tbe  general  rule  that 
personalty  is  to  be  assessed  to  the  owner 
where  he  has  his  domicile  has  been  men- 
tioned. This  rule  is  applicable  to  bonds  and 
other  choscs  in  action,  though  the  debtor 
resides  out  of  the  state,  and  though  they  are 
secured  by  mortgage  on  lands  out  of  the 
state."  In  Mackay  v.  City  and  County  of 
San  Francisco,  113  Oal.  397,  45  Pac.  688, 
these  plaintiSs,  as  executors  of  the  will  of 
Theresa  Fair,  deceased,  contended  that  the 
bonds  upon  which  the  taxes  were  levied  in 
this  case,  or  a  portion  of  them,  were  not 
property  within  tbe  state,  and  not  taxable 
to  the  estate  of  Theresa  Fair,  deceased.  But 
it  was  held  that  the  bonds  had  their  situs 
in  San  Francisco,  and  were  there  taxable. 
The  court  said:  "The  bonds  in  question 
were  held  here.  Their  situs  was  the  city 
and  county  of  San  Francisco.  They  could 
not  be  taxed  in  Arizona,  where  the  property 
mortgaged  to  secure  them  is  situated."  In 
that  case  the  court  followed  the  general  rule 
sustained  by  the  weight  of  authority.  The 
rule  is  that  the  personal  property  of  de- 
cedents is  taxed  at  the  domicile  of  the  de- 
cedent As  said  by  law  writers:  "During 
the  settlement  of  the  estate  it  must  have  a 
situs  somewhere,  and  none  so  appropriate 
as  where  the  decedent  lived."  In  fact,  the 
appellants  seem  to  agree  with  what  has  thus 
fitr  been  said,  for  Ui  their  brief  they  use 
this  language:  "When  Theresa  Fair  died, 
these  bonds  had  their  situs  within  the  state, 
because  she  bad  been  a  resident;  and  it  is 
not  now  questioned  that  they  continued  to 
be  liable  to  taxation  in  the  state  during  the 
administration  of  the  estate."  The  discus- 
sion Is,  therefore,  narrowed  to  the  propo- 
sition as  to  whether  the  same  rule  applies 
to  plaintlfrs,  as  trustees,  after  the  estate 
had  been  closed,  and  the  property  distributed 
to  them  as  such  trustees.  If  the  property 
had  been  distributed  directly  to  the  heirs, 
and  possession  given  to  them,  they  being 
nonresidents  of  the  state,  and  the  bonds  be- 
ing out  of  the  state,  there  would  be  no 


doubt  but  that  the'  jstate  of  California  could 
no  longer  tax  it.  But  here  we  have  the 
property  which  during  tbe  lifetime  of  Mrs. 
Fair  bad  Its  situs  In  San  Francisco.  After 
her  death  its  situs  continued  here  during  ad- 
ministration until  August,  1894.  Did  its  situs 
then  change?  It  Is  conceded  that  plaintiffs 
were  appointed  trustees  under  the  will  of 
Mrs.  Fair,  and  the  decree  distributed  the 
property  to  them  as  such  trustees.  The 
plaintiffs,  therefore,  as  trustees,  were  the 
owners  of  the  legal  title  to  the  property  at 
tbe  time  of  the  assessment. 

The  general  rule  is  that  personal  property 
in  the  hands  of  a  trustee  is  to  be  assessed  to 
him  at  his  place  of  domicile.  Cooley,  Tax'n 
(2d  Ed.)  p.  375;  Burroughs,  Tax'n,  p.  224.  The 
reason  given  is  that  the  trustees  are  the  rep- 
resentatives  of  the  fund,  and  the  fund  con- 
tributes to  tbe  support  of  tbe  state  through 
the  trustees.  The  property,  under  this  rule, 
could  not  be  assessed  to  the  plaintiffs  in  Ban 
Francisco,  because  that  is  the  place  of  domi- 
cile of  only  one  of  them.  It  could  not  be 
assessed  to  them  in  Nevada,  because  that  is 
the  place  of  domicile  of  only  one  of  them. 
The  property  is  not  in  California  nor  In  Ne- 
vada, but,  being  Intangible  personal  prop- 
erty, is  said  by  defendants  to  follow  tbe  per- 
son of  the  owner.  If  it  follows  the  person 
of  the  owner.  It  could  not,  as  matter  of  law, 
be  said  to  follow  the  pMson  of  the  plaintiff, 
who  resides  in  California,  and  to  forsake  and 
refuse  to  follow  the  person  of  the  plaintiff, 
who  resides  in  Nevada.  It  follows  one  as 
much  as  the  other,  and  Its  situs  Is  that  of 
the  place  of  domicile  of  its  owners.  There- 
fore, on  the  first  Monday  of  March,  1895,  the 
plaintiff  Mackay  was  a  resident  of  Nevada, 
and  was  the  owner  of  an  undivided  one-half 
of  the  bonds,  and,  neither  the  property  nor 
the  owner  being  within  the  jurisdiction  of 
the  state,  the  assessment,  as  to  Mackay'g  In- 
terest, was  void.  The  language  of  the  con- 
stitution Is:  "All  property  in  the  state 
♦  •  ♦  shall  be  taxed  in  proportion  to  its 
value."  Const,  art.  13,  8  1.  The  interest  of 
Mackay  in  this  property  was  not  "property 
In  the  state,"  within  the  meaning  of  the  con- 
stitution. It  was  said  by  Chief  Justice  Mar- 
shall In  McCulloch  v.  Maryland,  4  Wheat 
429,  4  U  Ed.  607:  "All  subjects  over  which 
the  sovereign  power  of  a  state  extends  are 
objects  of  taxation,  but  those  over  which  It 
does  not  extend  are,  upon  the  soundest  prin- 
ciples, exempt  from  taxation.  This  proposi- 
tion may  almost  be  presumed  self-evident." 
It  was  held  by  the  court  of  appeals  of  Mary- 
land In  Mayor,  etc.,  v.  Sterling,  29  Md.  48, 
that,  where  property  was  held  by  trustees 
who  resided  one  in  Baltimore  city  and  one 
In  Baltimore  county,  the  property  should  be 
taxed  In  equal  proportions  as  of  the  place  of 
residence  of  each  trustee.  In  the  opinion 
the  court  said:  "The  tax  taws  of  this  state 
do  not  expressly  provide  for  such  a  case,  and 
our  decision  must  be  made  to  rest  upon  wliat 
we  regard  to  be  equity  and  right.    The  prop- 
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erty  Is  certainly  not  liable  to  double  tax. 
•  •  •  We  tliliilc  It  should  be  taxed  one- 
halt  as  of  tbe  place  of  residence  of  each  trus- 
tee; that  Is,  one  half  should  be  taxed  to 
the  trustee  residing  In  Baltimore  city,  and  the 
other  half  to  the  trustee  residing  in  Balti- 
more county."  This  case  was  followed  and 
approved  in  the  late  case  of  Appeal  Tax 
Court  T.  Gill,  50  Md.  396,  In  which  it  was 
held  that,  where  two  of  the  trustees  resided 
in  Maryland  and  one  In  New  Xorit,  two-thirds 
of  the  property  should  be  assessed  to  the 
Maryland  trustees  and  one-third  to  the  New 
York  trustee.  It  was  held  in  Hardy  t.  In- 
habitants of  Yarmouth,  88  Mass.  277,  that, 
where  trustees  of  trust  property  reside  In  dif- 
ferent towns,  the  property  should  be  taxed 
in  proportion,  and  the  interest  of  each  trus- 
tee taxed  In  the  town  In  which  he  resides. 
The  following  authorities  support  the  views 
expressed  In  the  Maryland  cases:  Ck>oIey, 
Tax'n  (2d  Hid.)  note  3,  p.  376;  1  Desty,  Tax'n, 
p.  61;  Trustees  of  Academy  v.  City  Council 
of  Augusta,  90  Ga.  634,  17  S.  B.  61;  Davis  v. 
Macy,  124  Mass.  193;  Stinson  t.  City  of 
Boston,  125  Mass.  340.  We  are  therefore 
of  the  opinion,  both  upon  principle  and  au- 
thority, that  the  assessment  as  to  plaintUE 
Macliay  was  void. 

Defendants  claim  that  the  property  Is  still 
within  the  Jurisdiction  of  Oallfornia,  and  In 
charge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  by  virtue  of  Code 
Olr.  Proc.  t  1699,  which  provides:  "Where 
any  trust  has  been  created  by  or  under  any 
will,  to  continue  after  distribution,  the  su- 
perior court  shall  not  lose  jurisdiction  of  the 
estate  by  final  distribution,  but  shall  retain 
Jurisdiction  thereof  for  the  purpose  of  the 
settlement  of  accounts  under  the  trust."  We 
do  not  thinic,  under  the  section,  that  the 
court  retained  any  jurisdiction  except  for  the 
one  purpose  of  settling  the  accounts  of  the 
trustees.  It  was,  no  doubt,  intended  by  the 
legislature  that  the  trustees,  without  any  in- 
dependent proceeding,  or  without  being  call- 
ed upon  by  the  beneficiaries,  might  file  their 
accounts  in  the  court  in  which  the  estate  was 
administered,  and  have  It  settled,  as  a  mat- 
ter of  convenience.  It  could  not  have  been 
Intended  that  the  court  should  retain  Juris- 
diction as  to  the  property  of  the  trust,  or 
that  its  Jurisdiction  should  be  exclusive.  The 
administration  was  closed,  the  accounts  of 
the  executors  allowed,  and  the  property  dis- 
tributed to  them  In  a  different  capacity.  By 
their  discharge  as  executors  they  were  as 
completely  separated  from  the  business  of 
the  estate  as  If  they  nad  been  dead.  Willis 
T.  Farley,  24  Cal.  502.  The  rule  that  the 
executors  were  succeeded  by  trustees,  whose 
duties  were  entirely  different,  is  well  stated 
In  Wheatley  v.  Badger,  7  Pa.  St.  462,  where 
It  is  said:  "It  would  be  as  absurd  for  a 
trustee  to  attempt  the  duties  of  an  executor 
as  for  an  executor  to  attempt  the  duties  of 
a  trustee,  and  it  la,  therefore,  the  business 
ot  the  court  to  separate  the  two  offices,  in  a 


question  lllce  the  present,  'reddendo  singula 
singulis.'  As  executor  he  was  to  pay  the 
legacies;  as  trustee  he  was  the  devisee  and 
depositary  of  the  legal  title  for  the  accom- 
plishment of  confidential  purposes,  with 
which  the  office  of  an  executor  has  no  neces- 
sary connection.  Had  not  the  creation  of  the 
two  offices  In  the  same  person  been  coupled 
also  in  the  same  clause,  there  would  not 
have  been  a  doubt  of  their  severance  in  the 
contemplation  of  the  testator.  The  will 
would  have  presented  the  union  of  distinct 
rights  In  the  same  person,  which  are  always 
treated  as  if  they  existed  in  dlfTerent  per- 
sons." Suppose  that  In  this  case  the  plain- 
tiff Dey,  Immediately  after  the  decree  of  dis- 
tribution, had  removed  to  and  continued  to 
live  In  New  York,  how  could  the  trustees 
have  been  held,  by  the  courts  of  San  Fran- 
cisco, within  their  exclusive  Jurisdiction.  If 
the  beneficiaries  and  the  trustees,  after  the 
decree  of  distribution,  had  all  become  resi- 
dents of  New  York,  the  property  also  being 
there,  how  could  section  1680  prevent  the 
courts  of  New  York  from  exercising  jurisdic- 
tion, or  give  the  San  Francisco  courts  juris- 
diction? Counsel  for  defendants  rely  upon 
Lewis  T.  Chester  Co.,  60  Pa.  St  328,  and  a 
sentence  used  by  Judge  Cooley  In  his  work 
on  Taxation  (page  37G),  In  which  he  says: 
"If  the  fund  Is  in  charge  of  a  court,  it  is 
taxable  In  the  Jurisdiction  having  control  of 
it."  The  sentence  from  the  text-book  refers 
as  authority  to  the  single  case  of  Lewis  v. 
Chester  Co.  In  the  latter  case  the  estate 
had  not  been  distributed,  and  the  same  rule 
was  followed  as  In  Mackay  v.  City  and  Coun- 
ty of  San  Francisco,  sapra.  It  Is  true  the 
court  had  settied  the  accounts  of  the  execu- 
trix as  such,  and  the  decree  provided  "that 
said  executrix  keep  said  balance  invested, 
and  that  she  retain  the  same  on  trust  to  ap- 
ply the  income  thereof  pursuant  to  the  trusts 
and  limitations  of  the  said  last  will  and  tes- 
tament until  the  further  order  of  this  court; 
and  it  Is  ordered  that  the  said  executrix  be 
hereafter  entitied  to  expend  the  sum  of  fif- 
teen hundred  dollars  annually  out  of  the  In- 
come of  said  estate  for  the  support  and  main- 
tenance of  each  of  said  infants."  And  the 
court.  In  Its  opinion,  said:  "And  distribu- 
tion yet  remains  to  be  decreed  upon  the  fur- 
ther order  of  the  surrogate."  Therefore  the 
case  is  not  authority  in  support  of  the  propo- 
sition that  the  superior  court  of  San  Fran- 
cisco has  control  of  the  iMwds  distributed  to 
plaintiffs. 

It  Is  claimed  by  defendants  that  plaintiffs 
cannot  recover  any  less  than  the  whole  tax, 
for  the  reason  that  the  protest;  Instead  of 
specifying  that  one-half  the  tax  upon  the 
bonds  is  void.  Is  directed  to  the  whole  tax. 
We  think  the  protest  was  sufficient.  It  speci- 
fied that  Mackay  is  not  a  resident  of  the 
state;  that  the  bonds  are  in  New  York,  and 
are  bonds  of  foreign  corporations.  The  pro- 
test, while  it  specified  and  pointed  out  that 
the  whole  assessment  was  void,  did  not,  for 
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that  reason,  fall  to  point  out  and  show  tliat 
the  assessment  of  all  the  property  owned  by 
Mackay  was  void.  The  greater  Includes  the 
less,  and,  although  the  whole  assessment  was 
daimed  to  be  void,  the  iHwtest  showed  that 
the  wh<de  assessment  as  to  Mackay  was 
void.  The  notice  was  a  substantial  compli- 
ance with  the  statute.  Mackay  v.  City  and 
County  of  San  Francisco,  supra;  People  y. 
Board  of  Assessors  of  Albany  City,  40  N.  Y. 
163. 

It  Is  claimed  by  plaintiffs  tiiat  the  bonds 
were  In  the  exclusive  control  and  possession 
of  plaintiff  Mackay,  and  were  in  New  York 
for  the  purposes  of  sale  and  reinvestment, 
and  had  thus  acquired  what  is  termed  in 
some  of  the  cases  a  "business  situs"  In  New 
York.  The  anthoritles  generally  agree  that 
where  the  owner  is  not  a  resident  of  the 
state  in  which  the  credits  are  situated,  and 
the  credits  are  In  the  possession  and  control 
of  a  local  agent,  who  holds  them  for  the  pur- 
pose of  transacting  a  permanent  business, 
and  of  investing  and  reinvesting  the  pro- 
ceeds from  the  principal  or  Interest  in  such 
manner  that  the  property  or  credits  comes  in 
competition  with  the  capital  of  the  citizens 
ot  the  state  In  which  the  agent  resides,  the 
credits  have  a  sitns  for  the  purposes  of  tax- 
ation In  the  place  of  residence  of  the  local 
agent.  New  Orleans  v.  Stempel,  and  cases 
cited.  176  U.  8.  318,  20  Sup.  Ct.  110.  Adv. 
S.  U.  S.  110,  44  L.  Ed.  — .  We  do  not  think 
the  facts  of  this  case  bring  the  bonds  as  to 
the  Interest  of  plaintiff  Dey  within  the  rule. 
As  trustee  he  is  the  legal  owner  of  an  un- 
divided one-half  of  them.  They  are  the 
same  identical  bonds  owned  by  Mrs.  Fair  at 
her  death.  They  have  not  lost  their  identity 
simply  by  being  on  deposit  in  a  bank  in.  New 
York  City.  They  have  not  been  sold,  and 
the  9to(xei»  reinvested.  In  New  York  or  else- 
where. We  advise  that  the  judgment  be  re- 
versed, and  the  court  below  directed  to  enter 
Judgment  on  the  findings  in  favor  of  plain- 
tiffs for  the  sum  of  $14,222.50  and  interest 
thereon  at  the  legal  rate  since  the  19th  day 
of  November  1895. 

We  concur:    CHIPMAN  C. ;    GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  court  below  directed  to  enter 
Judgment  on  the  findings  in  favor  of  plain- 
tiffs for  the  sum  of  $14,222.r>0  and  interest 
thereon  at  the  legal  rate  since  the  19th  day 
of  November,  1885. 


(IS  Kan.  1) 

J.  B.  WATKINS  LAND-MORTGAGE  CO.  v. 

MULJ.EN. 
(Supreme  Oonrt  of  Kansas.     Jnne   9.    1000.) 

PCBUC  LANDS— HOMESTEAD   ENTRY— EXEMP- 
TIONS—JUDGMENT. 
The  United  States  homestoad  law  provides 
that  "no  land  acquired  under  the  provisions  of 
this  chapter  shall  in  any  event  become  liable 
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to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuinft  of  the  patent  therefor."  Kev. 
St.  U.  S.  i  2206.  NotwithstandinB  the  exemp- 
tion thus  declared,  a  judgment  of  a  probate 
court  ordering  a  sale  of  land,  the  title  to 
which  was  acquired  under  such  law,  for  the 
payment  of  debts  contracted  prior  to  the  is- 
suance of  the  patent  therefor,  will  be  upheld, 
as  against  a  coUatei-al  attack,  unless  the  fact 
that  such  debts  antedate  the  patent  appears 
upon  the  record  of  the  probate  court's  proceed- 
ings. 
(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Southern  de- 
partment, Central  division. 

Action  by  Henry  Dickinson  against  M.  A. 
Mullen.  The  J.  B.  Watkins  Land-Mortgage 
Company  was  substituted  as  plaintiff.  Judg- 
ment for  defendant  was  affirmed  by  the  court 
of  appeals  (54  Fac.  921),  and  plaintiff  brings 
error.    Reversed. 

Bishop  &  Mitchell  and  J.  H.  MitcheU,  for 
plaintiff  in  error.  H.  E.  Winterbum  and  J. 
W.  McCormick,  for  defendant  in  error. 

DOSTER,  C.  J.  This  is  a  proceeding  In 
error  from  an  order  refusing  to  confirm  a 
sheriff's  sale  of  real  estate,  and  from  en  or- 
der setting  aside  the  sale.  It  was  first  taken 
to  the  court  of  appeals.  That  court  affirmed 
the  judgment  of  the  court  below.  From  the 
order  of  affirmance,  error  has  been  prosecuted 
to  this  court. 

Bridget  O'Connor  acquired  title  to  the  land 
under  the  homestead  laws  of  the  United 
States.  She  died.  An  administrator  of  h^r 
estate  was  appointed,  who  petitioned  the  pro- 
bate court  for  leave  to  sell  the  land  for  the 
payment  of  debts.  Dae  notice  of  the  appli- 
cation for  leave  to  sell  was  given.  The  order 
to  sell  was  allowed,  the  sale  made  to  one  S. 
3.  Collins,  and  an  administrator's  deed  ex- 
ecuted to  him.  From  htm  the  land  passed  to 
one  A.  H.  Teeter,  who  executed  a  mortgage 
upon  it  to  secnre  a  debt  This  mortgage  was 
foreclosed.  At  the  foreclosure  sale  the  plain- 
tiff in  error,  the  J.  B.  Watkins  Land-Mort- 
gage €ompany,  became  the  purchaser.  The 
defendant  in  error,  Mary  A.  Mullen,  Is  an 
heir  of  the  deceased,  Bridget  O'Connor,  and 
she  Interposed  a  proceeding  to  set  aside  the 
sale  to  the  plaintiff  in  error  on  the  ground 
that  the  debts  for  the  payment  of  which  the 
land  was  sold  were  contracted  prior  to  the 
issuance  of  the  patent  to  It,  and  that  conse- 
quently such  sale  and  the  title  founded  there- 
on were  void  under  the  United  States  home- 
stead laws.  It  will  thus  be  seen  that  the  at- 
tack made  upon  the  administrator's  sale  and 
deed  is  a  collateral  one.  Can  it  be  maintain- 
ed? In  our  Judgment,  It  cannot,  because  the 
record  in  the  probate  court  of  the  adminis- 
tration of  the  estate  of  Bridget  O'Connor  fails 
to  show  that  the  del>t8  for  which  the  land 
was  sold  were  contracted  prior  to  the  issu- 
ance of  the  patent.  The  proof  that  was  made 
as  to  the  time  the  debts  were  contracted  waa 
made  upon  the  hearing  of  the  motion  to  con- 
firm, and  the  proceeding  to  set  aside  the  sale, 
and  not  upon   the   hearing   of   the   claims 
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against  the  est&te,  nor  upon  tbe  beariog  of 
the  application  for  leave  to  sell  the  land. 
The  evidence  offered  in  proof  of  the  claims 
did  not  show  when  the  debts  were  contracted; 
nor  did  the  application  of  the  administrator 
for  leave  to  sell,  or  the  evidence  hi  suppcHrt 
of  such  application,  show  when  the  debts 
were  contracted.  The  language  of  the  pro- 
bate court  granting  the  application  for  leave 
to  sell  negatives  the. idea  that  the  debts,  to 
pay  which  the  sale  was  ordered,  had  been 
contracted  before  the  issuance  of  the  patent 
That  court,  among  other  things,  found  that 
"the  requirements  of  law  and  the  orders  of 
the  court  have  been  compiled  with."  This, 
although  general  In  terms  and  formal  In  lan- 
guage, is,  nevertheless,  to  the  extent  to  which 
It  should  be  taken  into  account  on  either  side, 
a  finding  in  opposition  to  the  claim  that  the 
debts  were  contracted  before  the  patent  issued. 
Section  2296  of  the  Revised  Statutes  of  the 
United  States  reads  as  follows:  "No  land 
acquired  under  the  provisions  of  this  chapter 
shall  in  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to  the 
Issuance  of  the  patent  therefor."  This  sec- 
tion, as  is  seen,  provides  an  exemption  from 
forced  sale  for  the  satisfaction  of  debts  ante- 
dating J:he  acquisition  of  title  by  patent,  and 
full  effect  has  always  been  given  to  it  by 
all  the  courts  in  cases  where  the  claim  of  ex- 
emption was  seasonably  made.  Wap.  on 
Homest  p.  826.  Our  attention  has  not  been 
called  to  any  decision  upon  the  effect  of  an 
Inadvertent  or  erroneous  Judgment  of  a  court 
of  competent  Jurisdiction  denying  the  claim 
of  exemption,  when  such  Judgment  was  col- 
laterally attacked,  as  was  done  in  this  case. 
Upon  principle,  however,  we  are  fully  per- 
suaded that  auch  Judgment  can  only  be  re- 
viewed upon  appeal  or  other  direct  proceed- 
ing, and  not  in  a  collateral  action.  The  gen- 
eral role  la  that  the  Judgments  of  conrts  of 
geaetal  Jurisdiction,  acting  upon  a  subject- 
matter  within  that  Jurisdiction,  are  conclusive 
until  reversed  or  otherwise  vacated  by  a  di- 
rect proceeding  brought  therefor.  In  this  re- 
spect there  is  no  difference  between  courts  of 
general  Jurisdiction  over  all  matters,  and 
courts  of  general  Jurisdiction  over  a  single 
oubject-matter.  Though  the  Jurisdiction  be 
limited  to  a  particular  subject-matter,  yet,  if 
authority  exists  to  do  anything  to  that  sub- 
ject-matter that  can  be  done  to  it,  the  Judg- 
ment of  the  court  with  respect  to  It  is  as  con- 
clusive as  though  pronounced  by  a  court  un- 
limited as  to  the  list  of  things  over  which  It 
may  exercise  Jurisdiction.  Now,  probate 
courts  are  everywhere  courts  of  general  Ju- 
risdiction over  the  estates  of  deceased  per- 
sons, and  almost  everywhere  a  conclusive  pre- 
sumption of  verity  attaches  to  the  record  of 
their  proceedings.  1  Black,  Judgm.  {  284. 
This  view  of  the  character  of  probate  courts, 
and  the  binding  force  of  their  adjudications, 
l)as  always  been  taken  in  this  state,  In  Shoe- 
maker V.  Brown,  10  Kan.  383,  it  was  said: 
"Th«  probate.  co«rt  h^s  Jurlsd,lcti«n  to  mak4 


final  settlements  with  administrators.  Its 
findings  and  decisions  upon  matters  within  its 
Jurisdiction  are  in  the  nature  of  Judicial  de- 
terminations, and  cannot  be  impeached  ool- 
laterally  except  for  fraud  in  obtaining  the 
same."  In  Colloway  v.  Cooley,  60  Kan.  7B4, 
32  Fac.  376,  this  court,  speaking  of  the  power 
of  the  probate  court  in  respect  to  the  proof  of 
wills,  said:  "Being  vested  with  Jurisdiction, 
its  findings  and  determination  are  final,  on- 
less  corrected  upon  appeal  or  proceedings  In 
error,  and  ore  not  subject  to  collateral  at- 
tack." In  Proctor  v.  Dlcklow,  J57  Kan.  119, 
45  Fac.  86,  it  was  said:  "The  adjudication 
of  the  probate  court  of  a  matter  within  its 
Jurisdiction  Is  as  conclusive  upon  the  par- 
ties as  a  Judgment  of  the  district  court,  and 
it  should  be  allowed  to  stand  unless  set  aside 
upon  appeal  or  some  direct  attack."  In  Keith 
V.  Guthrie,  59  Kan.  200,  62  Fac.  435,  it  was 
s^d:  "The  probate  coiut  is  a  court  of  ex- 
clusive Jurisdiction  over  the  distribution  of- 
the  estates  of  deceased  persons,  subject  to  ap- 
peal to  the  district  court  Its  orders  made  in 
the  exercise  of  Its  Jurisdiction  cannot  be  col- 
laterally attacked  and  their  effect  frustrated 
by  proceedings  In  other  courts.  •  •  • 
While  probate  courts  are  In  a  sense  courts  ct 
inferior  Jurisdiction,  they  are  not  inferior  in 
the  sense  that  superior  courts  will  ignore  their 
Judgments  and  orders,  or  undertake  their  cor- 
rection otherwise  than  upon  appeal  or  by  oth- 
er modes  provided  by  statute." 

In  the  opinion  of  the  court  of  appeals  a 
quotation  Is  made  from  one  of  the  notes  In 
12  Am.  &  Eng.  Enc.  Law  Cist  Ed.)  247,  as 
follows:  "There  is  a  tendency  in  the  later 
decisions  in  the  United  States  to  hold  ttiat 
Jurisdiction  Is  not  only  the  power  to  hear 
and  determine,  but  also  the  power  to  enter 
the  particular  Judgment  In  the  particular 
case."  If  by  this  is  meant  that,  when  a 
court  Invested  with  general  Jurisdiction  over 
a  particular  subject-matter  wrongly  applies 
the  law  to  a  proved  or  admitted  state  of 
facts,  Its  Judgment  is  outside  of  its  Jurisdic- 
tion and  subject  to  collateral  review,  we  nn- 
hesltatingly  say  that  no  such  tendency  Is  to 
be  observed  In  the  later  decisions,  because 
such  a  tendency,  instead  of  modifying  the 
general  rule  or  Introducing  an  exception  to 
it  would  go  to  its  absolute  subversion.  It 
may  be  that  some  constitutional  provisions 
are  framed  upon  such  high  principles  of  nat- 
ural right  or  public  policy  as  to  be  beyona 
the  power  of  the  courts  to  misapply  <Mr 
wrongly  interpret  them,  and,  of  course,  a 
statute  can  be  framed  in  such  explicit  and 
positive  terms  that  a  court  disregarding  its 
requirements  would  be  held  to  have  acted 
beyond  its  Jurisdiction;  but  generally  speak- 
ing, when  a  court  is  Invested  with  power,- 
upon  evidence,  to  determine  a  state  of  facts 
and  declare  the  law  applicable  thereto,  its 
decision,  no  matter  how  orroneons,  is  con- 
clusive, unless  the  error  of  its  Judgment  Is 
apparent  upon  the  face  of  Its  record.  Here- 
in, we  think,  lies  the  mistake  of  the  court  of 
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appeals  In  this  case.  Tbe  time  when  the 
debts  of  Bridget  O'Connor  were  contracted 
was  a  matter  of  evidence.  The  date  of  the 
land  patent  was  likewise  a  matter  of  evi- 
dence. Presumptively,  the  probate  court  re- 
ceived evidence  as  to  these  two  matters, 
and,  presumptively,  made  its  order  for  a 
sale  of  the  land  In  view  of  the  proved  fact 
that  the  debts  were  contracted  after  the 
patent  was  Issued.  It  had  Jurisdiction  to 
hear  this  evidence  and  to  determine  these 
matters,  and  Its  judgment,  although  errone- 
ous in  point  of  fact,  is  binding  upon  the  in- 
terested parties.  A  stronger  case  than  this 
one  in  favor  of  the  theory  of  the  conclusive- 
ness of  the  judgment  of  the  probate  court  is 
Wolfley  V.  McPherson  (Kan.  Sup.)  59  Pac. 
1051.  The  question  in  that  case  was  as  to 
the  erroneous  classification  of  a  demand 
against  the  estate  of  a  deceased  person.  In 
the  opinion  it  was  said:  "Counsel  for  de- 
fendant in  error  attempt  to  avoid  the  bar  of 
the  statute  of  limitations  upon  the  theory 
that  the  original  order  of  classification,  be- 
ing contiary  to  the  statute,  was  void,  and, 
therefore,  as  a  void  judgment,  could  be  va- 
cated at  any  time,  under  Code  Civ.  Proc.  { 
003.  The  judgment  was  not  void.  It  was 
erroneous  only.  In  Gille  v.  Emmons,  5S 
Kan.  118,  48  Pac.  SCO,  we  held  that  *a  judg- 
ment entirely  outside  the  Issues  in  the  case, 
and  upon  a  matter  not  submitted  to  the 
court  for  its  determination,  is  a  nullity,  and 
may  be  vacated  and  set  aside  at  any  time 
upon  motion  by  the  defendant*  That  case, 
however,  was  entirely  unlilie  this  one.  In 
that  case  a  judgment  was  rendered  in  favor 
of  a  party  upon  a  claim  be  had  never  made. 
In  this  case  a  judgment  was  rendered 
against  a  party  upon  a  claim  which  she  did 
malie.  Stating  to  the  probate  court  the 
character  of  her  claim,  she  appropriated  in 
her  behalf  the  provisions  of  the  law  assign- 
ing it  to  the  second  class.  The  jurisdiction 
of  the  probate  court  was  thus  Involved,  not 
only  as  to  the  existence  of  the  claim,  but  as 
to  the  priorities  of  classification  to  which  it 
was  entitled.  The  statute  regulating  the 
matter  of  classification  is  not  plain.  It  re- 
quired construction  to  ascertain  its  mean- 
ing, and  this  court,  subsequent  to  tlM>  origi- 
nal order  of  classification  made  by  ...e  pro- 
bate court,  was  called  upon  to  construe  it. 
Cawood  V.  Wolfley,  supra.  The  mistake 
which  the  probate  court  made  in  construing 
it  was  an  error  only.  Every  question  of 
law  as  well  as  fact  was  within  its  jurisdic- 
tion to  determine.  Its  determination,  though 
erroneous,  was  not  void."  The  writer  of 
this  opinion,  who  was  also  the  writer  of  tlie 
one  from  which  the  aboye  quotation  is 
made,  has  some  doubt,  and  at  the  time  of 
tliat  decision  had  some,  doubt,  as  to  whether 
the  doctrine  in  question  was  not  pushed  to 
an  extreme  In  that  case,  but  as  to  its  entire 
application  to  the  facts  of  this  case  neither 
he  nor  his  associates  have  any  doubt.  Some 
^ourts  have  drawn  a  distinction  between  the 


records  of  so-called  inferior  courts  which  af- 
firmatively showed  jurisdiction  upon  their 
face,  and  those  which  did  not,  but  were  si- 
lent as  to  recitals  of  Jurisdictional  facts; 
holding  that  the  former  were  conclusive  as 
against  collateral  attack,  while  the  latter 
were  not.  This  distinction,  we  think,  can- 
not be  drawn,  in  this  state,  as  to  the  judg- 
ments of  probate  courts.  The  decisions 
heretofore  made  as  to  the  character  of  those 
courts  and  the  effect  of  their  records  pre- 
clude us  from  viewing  their  judgments  as 
otherwise  than  conclusive,  unless  the  errors 
committed  by  them  affirmatively  appear  on 
the  face  of  their  records.  This  we  believe 
to  be  the  general  rule.  Black,  Judgm.  § 
283.  "A  court  of  record,  which  has,  by  stat- 
ute, all  the  power  that  any  court  could 
have  over  a  certain  subject  of  Jurisdiction, 
especially  if  it  be  a  subject  of  Jurisdiction 
under  the  general  rules  of  law  or  equity.  Is 
to  be  regarded  (as  to  cases  within  that  class) 
as  a  court  of  superior  Jurisdiction,  within 
the  rule  which  presumes  the  jurisdiction  of 
such  courts  to  render  a  particular  judg- 
ment." Stahl  V.  Mitchell,  41  Minn.  325;  43 
N.  W.  385,  This  doctrine  was  distinctly  de- 
clared as  to  the  Judgments  of  probate  courts 
In  Howbert  v.  Heyle,  47  Kan.  56-65,  27  Pac. 
IIG,  and  Bradford  v.  Larkin,  57  Kan.  90-^ 
45  Pac.  66.  The  judgments  of  the  court  of 
appeals  and  of  the  district  court  are  re- 
versjed,  with  directions  to  the  latter  court  to 
proceed  in  the  case  in  accordance  with  this 
opinion.    All  the  justices  concurring. 
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(Supreme  Oourt  of  Kansas.    June  9,  1900.) 

rOREIGN  INSURANCE  COMPANY— ACTION 
AOAINST. 

The  fact  that  a  foreign  life  insurance  com- 
pany had  at  one  time  transacted  buxiness  in 
this  state  under  the  license  issued  by  the  super- 
intendent of  insurance,  and  that  it  had  filed 
in  his  ofBce,  as  required  by  statute,  its  "writ- 
ten conspnt.  irrevocable,"  to  the  Institution  of 
suits  against  it  in  the  courts  of  this  state,  and 
the  issuance  of  snmmoas  against  it,  directed 
to  the  superintendent  of  insurance,  docs  not 
subject  it  to  suit  in  this  state  upon  a  policy  of 
insurance  wholly  executed  in  another  state,  if 
previous  to  the  issuance  of  such  policy  it  had 
withdrawn  or  been  expelled  from  this  state, 
and  had  entirely  ceased  to  do  business  here. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  W.  G.  Holt,  Judge. 

Action  by  Harry  E.  Boyer  against  the  Mu- 
tual Reserve  Fund  Life  Association.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Warner,  Dean,  MpLeod  &  Holden,  Miller, 
Buchon  &  Morris,  and  Geo.  Burnham,  Jr.,  for 
plaintiff  in  error.  McGrew,  Watson  &  Wat- 
son, J.  O.  Fife,  and  W.  H.  McCamisb,  for  de-, 
feudaut  in  error. 
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DOSTBR,  C.  J.  This  was  an  action  npon 
a  policy  of  life  Insurance.  The  Insurance 
was  taken  upon  the  life  of  Mrs.  Clara  A. 
Beyer  In  favor  of  her  husband,  Harry  E. 
Beyer.  Judgment  was  rendered  In  favor  of 
the  plaintiff,  from  which  the  defendant,  the 
insurance  company,  has  prosecuted  error  to 
this  court.  Before  pleading  to  the  merits, 
the  Insurance  company  made  a  motion  to  set 
aside  the  service  upon  It  because  of  lack  of 
jurisdiction  In  the  court  to  compel  it  to  re- 
spond to  the  summons  Issued  against  it. 
This  motion  was  overruled.  It  then  filed  a 
plea  in  abatement  to  the  Jurisdiction  of  the 
court,  based  upon  the  same  reasons  as  those 
set  out  in  the  motion.  A  demurrer  to  this 
plea  was  interposed  by  the  plaintiff  and 
sustained.  The  matters  averred  in  the  plea, 
and  the  evidence  adduced  in  support  of  the 
motion,  were  the  same,  and  the  two  will  be 
considered  together.  The  allegations  of  fact 
contained  In  the  plea  were,  of  course,  ad- 
mitted by  the  demurrer.  These  allegations 
and  the  evidence  submitted  under  the  motion 
were  that  the  defendant  was  a  foreign  life 
insurance  company,  and  had  been  at  one 
time  authorized  to  do  business  in  this  state, 
but  about  two  years  previous  to  the  taking 
out  of  the  policy  in  suit  its  license  had  been 
revoked  by  the  superintendent  of  Insurance, 
since  which  time  it  had  not  maintained  any 
agency  or  transacted  any  business  of  any 
character  whatever  In  the  state;  that  appli- 
cation was  made  for  the  policy  In  Kansas 
Oity,  Mo.,  through  an  agent  whose  office  was 
In  that  city;  that  the  medical  examination 
of  the  applicant  was  made  In  Kansas  City, 
Mo.,  by  a  resident  physician  there;  that  the 
policy  was  executed  at  the  home  office  of 
the  company,  in  New  York,  and  delivered  to 
the  Insured  in  Kansas  City,  Mo.;  that  the 
first  premium  was  paid  in  that  city;  that 
the  residence  of  the  insured,  as  stated  by 
her  In  her  application,  was  in  Kansas  City, 
Kan.  This  last-mentioned  fact,  although 
proved  under  the  motion,  was  not  set  out 
In  the  plea  In  abatement.  All  the  others 
were.  However,  for  the  purpose  of  a  consid- 
eration of  the  question  of  law  Involved,  it 
will  be  treated  as  though  set  out  in  the  plea. 
The  summons  to  the  defendant  was  served 
upon  the  state  superintendent  of  insurance, 
In  accordance  with  Gen.  St.  185)7,  c.  74.  § 
104  (Gen.  St.  1890,  c.  50.  S  3283).  The  ma- 
terial portion  of  this  section  reads  as  fol- 
lows: "Every  such  company,  on  applying 
for  admission  and  authority  to  transact  busi- 
ness In  this  state,  and  as  a  condition  prece- 
dent to  obtaining  any  such  authority,  shall 
file  in  the  Insurance  department  its  written 
consent,  irrevocable,  that  actions  may  be  com- 
menced against  such  company  In  the  proper 
court  of  any  county  in  this  state  in  which 
the  cause  of  action  shall  arise  or  in  which 
the  plaintiff  may  reside,  by  the  service  of 
process  on  the  superintendent  of  Insurance 
of  this  state,  and  stipulating  and  agreeing 
that  sudi  service  shall  be  taken  and  held  in 


all  courts  to  be  as  valid  and  binding  as  If 
due  service  had  been  made  upon  the  presi- 
dent or  chief  officer  of  such  corporation.  Such 
consent  shall  be  executed  by  the  president 
and  secretary  of  the  company;  authenticat- 
ed by  the  seal  of  the  corporation,  and  shall 
be  accompanied  by  a  duly  certified  copy 
of  the  order  or  resolution  of  the  board  of 
directors,  trustees  or  managers,  authorizing 
the  said  president  and  secretary  to  execute 
the  same.  Actions  against  any  such  Insur- 
ance company  may  be  brought  in  any  coun- 
ty where  the  cause  of  action  arose,  or  In 
which  the  plaintiff  may  reside.  The  sum- 
mons shall  be  directed  to  the  superintendent 
of  Insurance,  and  shall  require  the  defendant 
to  answer  by  a  certain  day  not  less  than 
forty  days  from  its  date." 

We  think  the  motion  to  set  aside  the  serv- 
ice should  have  been  sustained,  and  that  the 
demurrer  to  the  plea  In  abatement  should 
have  been  overruled.  By  the  rules  of  com- 
ity between  states,  corporations  chartered  In 
one  of  them  may  be  admitted  to  do  business 
In  the  others;  but.  unless  so  admitted,  they 
are  not  subject  in  personam  to  the  jurisdic- 
tion of  the  courts  outside  the  domicile  of  their 
creation.  The  rules  of  obligation  resting  up- 
on corporations,  under  the  doctrine  of  In- 
terstate comity,  to  respond  to  the  demands 
of  suitors  In  the  courts  of  the  states  where 
they  may  be  doing  business,  or  their  exemp- 
tion from  the  obligation,  are  quite  well 
stated  in  St.  Clair  v.  Cox,  106  U.  S.  356,  1 
Sup.  a.  359,  27  L.  Ed.  224:  "While  the  the- 
oretical and  legal  view,  that  the  domicile 
of  a  corporation  is  only  in  the  state  where 
it  is  created,  was  admitted,  it  was  perceiv- 
ed that  when  a  foreign  corporation  sent  lt» 
officers  and  agents  Into  other  states,  and 
opened  offices  and  carried  on  its  business 
there,  it  was.  in  effect,  as  much  represented 
by  them  there  as  In  the  state  of  Its  creation. 
As  it  was  protected  by  the  laws  of  those 
states,  allowed  to  cany  on  Its  business  with- 
in their  borders,  and  to  sue  in  their  courts, 
it  seemed  only  right  that  it  should  be  held 
responsible  in  those  courts  to  obligations 
and  liabilities  there  Incurred.  •  •  •  With- 
out considering  whether  authorizing  service 
of  a  copy  of  a  writ  of  attachment  as  a  sum- 
mons on  some  of  the  persons  named  in  the 
statute  (a  member,  for  Instance,  of  the  for- 
eign corporation;  that  is,  a  mere  stockhold- 
er) Is  not  a  departure  from  the  principle  of 
natural  Justice  mentioned  In  Insurance  Co.  v. 
French,  18  How.  407,  15  L.  Ed.  451,  which 
forbids  condemnation  without  citation,  it  is 
sufficient  to  observe  that  we  are  of  opinion 
that,  when  service  Is  made  within  the  state 
upon  an  agent  of  a  foreign  corporation,  it 
is  essential,  in  order  to  support  the  Jurisdic- 
tion of  the  court  to  render  a  personal  Judg- 
ment, that  it  should  appear  somewhere  In 
the  record— either  In  the  application  for  the 
writ  or  accompanying  Its  service,  or  In  the 
pleadings  or  the  finding  of  the  court— that 
the  corporation  was  engaged  in  business  In 
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the  Btate.  The  transaction  of  bnalneas  by 
the  eorpoiatl<»i  In  the  state,  general  or  spe- 
cial, appearing,  a  certificate  of  aervice  by 
the  proper  officer  on  a  person  who  Is  its  agent 
there  wonid.  In  onr  opinion,  be  snffldent 
prima  facie  evidence  that  the  agent  repre- 
sented the  company  In  the  business.  It 
wonid  then  be  open,  when  the  record  is  of- 
fered as  evidence  in  another  state,  to  show 
that  the  agent  stood  in  no  representative  char- 
acter to  the  company;  that  his  duties  were 
limited  to  those  of  a  subordinate  employ^, 
or  to  a  partlcnlar  transaction,  or  that  his 
agency  had  ceased  when  the  matter  in  suit 
arose."  In  Mor.  Corp.  i  9S0,  It  Is  said:  "If 
a  corporation  is  not  engaged  in  trade  and 
makes  no  contracts  in  a  foreign  state,  Jus- 
tice seems  to  demand  that  it  should  not  be 
subjected  to  snits  in  that  Jurisdiction;  and 
U  has  been  held,  therefore,  that  under  these 
circumstances  the  agents  of  the  company 
have  no  authority  to  represent  It  in  receiv- 
ing service  of  writs  or  entering  a  voluntary 
aK)earance.  Service  of  process  upon  the 
president  or  other  managing  agent  of  a  cor- 
poration while  merely  casually  present  in 
the  Jurisdiction  of  another  state  does  not  con- 
stJtnte  personal  service  upon  the  corpora- 
tto>  Itself."  The  cases  in  which  the  ques- 
tion has  oftenest  arisen  have  been  those 
where  service  of  summons  was  made  upon 
an  officer  or  agent  of  a  foreign  company 
casually  outside  the  Jurisdiction  of  his  own 
state.  In  such  cases  the  courts  have  held 
almost  uniformly  that  the  service  was  bad. 
In  Camden  Rolling-MlU  Co.  v.  Swede  Iron 
Od.,  82  N.  J.  Law,  16,  the  court  said:  "Upon 
general  principles,  and  In  the  absence  of  stat- 
utory innovations,  it  is  to  be  regarded  aa 
settled,  in  this  state,  at  least,  that  if  a  for- 
eign corporation  at  the  time  of  the  com- 
mencement of  suit  does  not  do  business,  and 
has  not  any  office  or  place  of  business,  in 
this  state,  the  contract  sued  on  not  having 
been  entered  into  in  this  state,  such  corpora- 
tion, except  by  its  own  consent,  cannot  be 
brought  within  the  Jurisdiction  of  this  or 
any  court  of  this  state.  Under  such  circum- 
stances, the  officers  or  agents  of  such  for- 
eign coriioration,  when  they  come  into  this 
jurisdiction,  do  not  bring  with  them  their  of- 
ficial character  or  functions,  and  are  not  to 
be  esteemed,  out  of  the  sovereignty  by  the 
laws  of  which  the  corporate  body  exists,  the 
representatives,  for  the  purpose  of  respond- 
ing to  salts  of  law,  of  such  corporate  body." 
In  this  and  other  like  cases  the  ground  up- 
on which  the  claim  of  Jurisdiction  was  rest- 
ed was  that  the  statute  of  the  state  in  which 
the  snit  was  filed  provided  that  process 
against  foreign  coriMTations  might  be  served 
npon  their  officers  or  agents,— as,  for  in- 
stance, an  act  of  Pennsylvania  (Act  March 
21,  1849)  which  provided:  "Process  may  be 
served  upon  any  officer,  agent,  or  engineer 
of  such  corporation,  dther  personally  or  by 
copy,  or  by  leaving  a  certified  copy  thereof 
at  the  office,  depot,  or  nsual  place  of  buai- 


nesa  of  said  corporation;  and  anch  KiTlee 
shall  be  good  and  valid  In  law  to  all  intents 
and  purposes."  Phillips  y.  Library  Co.,  141 
Pa.  St  ^12,  21  AH.  840.  However,  as  against 
such  contentions,  the  view  of  the  courts  baa 
been  that  the  operative  sphere  of  the  stat- 
ute was  limited  to  cases  in  which  the  foreign 
corporation  was  subject,  npon  general  prin- 
ciples of  Jurisdiction,  to  suits  in  the  courts 
of  other  states  than  those  of  Its  creation. 
Thus,  in  Camden  RoIUng-Mlll  Co.  v.  Swede 
Iron  Co.,  supra,  it  was  said:  "We  find  thus 
a  mode  Is  prescribed  of  effecting  service  of 
process  on  foreign  corporations,  but  the  ques- 
tion still  remains,  in  what  cases  can  they  be 
so  served?  Oan  they  be  so  served  when,  np- 
on general  principles,  the  courts  of  this  state 
have  no  Jurisdiction?  The  statute  does  not 
say  BO.  There  is  not  a  word  hi  it  indicative 
of  an  Intention  to  amplify  the  capacity  of  the 
court  with  regard  to  that  class  of  cases  la 
which  these  creatures  of  foreign  laws  are 
parties  defendant.  The  statute  does  not 
give  any  new  right  of  suit,  nor  does  It  pur- 
port to  take  away  any  of  the  privileges  of 
foreign  corporations.  It  simply  appoints  a 
method  of  bringing  corporations  invested 
with  a  foreign  character  into  the  courts  of 
this  state,  when  such  courts  have  Jurisdic- 
tion over  them.  We  think  that  the  act  In 
question  has  no  scope  beyond  this.  It  may 
be  further  observed  that  the  interpretation 
contended  for  in  behalf  of  the  plaintiff  is 
one  that  could  be  Judicially  adopted  only  by 
force  of  the  plainest  manifestation  of  legis- 
lative intent  It  would  seem  to  be  an  im- 
probable construction,  for  it  is  difficult  to 
believe  that  it  was  the  design  to  place  with- 
in the  Jurisdiction  of  onr  courts  all  the  cor- 
porations of  the  world,  merely  from  the  fact 
that  a  director,  clerk,  or  other  subordinate 
officer  happened  to  come  upon  the  territory 
of  the  state." 

Hie  precise  question,  leaving  out  of  view 
the  point  next  to  be  noticed,  concerning  the 
nature  of  the  authority  to  the  superintendent 
of  Insurance  required  by  our  statute  from 
foreign  life  insurance  companies,  was  deter- 
mined in  People  v.  Commercial  Alliance  Life 
Ins.  Co.  (Sup.)  40  N.  X.  Supp.  269.  In  that 
case  it  appeared  that  a  Judgment  had  been 
rendered  in  the  state  of  Maine  against  the 
Insurance  company.  The  Judgment  was  sued 
upon  in  New  Tork.  The  statute  of  Maine 
provided  for  service  upon  the  agents  of  for- 
eign life  Insurance  companies,  with  a  pro- 
viso that  if  no  such  agent  could  be  found, 
service  might  be  made  npon  the  insurance 
commissioner.  The  company  bad  ceased  to 
do  business  before  the  institution  of  snlt 
against  it  In  the  case  cited  the  supreme 
court  of  New  York  ruled  and  remarked  as 
follows:  "The  Judgment  must  stand.  If  at 
all.  on  the  service  made  on  the  state  insur- 
ance commissioner,  which  was  on  the  3d  day 
of  July;  and  the  referee  found.  In  substance, 
that  that  service  was  Ineffectual  to  bbid  the 
company  la  New  Tork,  becanae  on  that  date 
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"tbe  company' was  not  doing  boBinedsin  the 
state  of  Maine,  and  that  tbe  Maine  court 
had  no  jurisdiction  of  tbe  company  to  render 
a  judgment  enforceable  outside  of  the  state 
of  Maine.  When  a  foreign  corporation  un- 
dertakes to  transact  business  in  a  state  other 
than  that  in  which  It  is  incorporated,  it  un- 
doubtedly submits  itself  to  tbe  authority  of 
the  courts  of  that  other  state,  and  will  be 
l>ound  by  the  statutory  provisions  respecting 
such  courts  obtaining  jurisdiction  over  it. 
Glbbs  V.  Insurance  Co.,  63  N.  Y.  114.    While 

'  this  Commercial  Alliance  Company  was  trans- 
acting business  in  the  state  of  Maine,  It  was 
subject  to  tbe  provisions  of  the  statute  of 
Maine  respecting  the  service  of  process  In  an 
action  against  it  on  the  state  commissioner  of 
insurance,  in  the  absence  of  any  authorized 
agent  of  the  company  upon  whom  service 
might  be  made.    But  that  subjection  does  not 

'  last  forever.  As  the  Commercial  Alliance 
Insurance  Company  bad  ceased  to  do  busi- 
ness on  the  1st  day  of  July,  1894,  had  with- 
drawn from  the  state,  and  had  no  author- 

'  ized  agent  upon  whom  service  might  be 
made  after  that  date,  the  substituted  serv- 
ice on  the  state  commissioner  would  not  bind 
it,  as  equivalent  of  personal  service.  The 
effect  of  the  statute  of  Maine  was  to  con- 

'stltute  the  insurance  superintendent  the 
agent  of  the  company  to  receive  process  un- 

•der  certain  circumstances,   viz.   while  such 

•  company  was  doing  business  in  the  state. 
While  so  doing  business,  the  superintendent 
was  empowered  to  receive  process,  if  there 
were  no  agent  of  the  company  upon  whom  It 

■  might  be  served.  But  after  the  30th  of  June, 
1804,  It  was  not  a  foreign  corporation  doing 
business  within  the  state  of  Maine,  and  the 
Maine  courts  had  no  jurisdiction  over  it  to 
render  a  judgment  In  personam  against  it, 
on  substituted  service.  Whether  the  judg- 
ment may  stand  as  one  enforceable  against 
•property  of  the  company  In  Maine,  ft  is  not 

■  necessary  to  consider." 

The  claim  of  the  defendant  In  error  In  this 
'vnse  in  favor  of  the  validity  of  the  service  of 
summons  upon  the  superintendent  of  Insur- 
ance, and  the  consequent  jurisdiction  of  the 
court,  is  rested  upon  tliat  portion  of  our 
'statute  hereinbefore  quoted  which  requires 
foreign  life  insurance  companies,  as  a  con- 
dition precedent  to  the  transaction  of  busi- 
ness in  the  state,  to  "file  in  the  insurance  de- 
partment Its  written  consent,  irrcvocalile, 
tliat  actions  may  be  commenced  against  such 
company  *  *  *  by  the  service  of  pro- 
cess upon  the  superintendent  of  insurance  of 
this  state,"  etc.  It  must  be  admitted  that 
'tills  statute  Introduces  an  element  of  dlffl- 
Culty  in  the  quostlon.  If  It  -rtx^re  not  for  the 
'statute;  no  rcnsmirilile  doubt  could  eSIst,  we 
think,  as  to  lack  of  juriadlction  of  the  courts  ■ 
!>,f  this  state  over  the  plaintiff  in  error.  The 
■if'.vtrnmeiit  Hied  with  tlie  superintendent  of 
iiisurance  was  in  the  nature  of  a  power  of 
'attorney.  'What  meaning  must  be  glvoM  to 
t^ie"  <erm  "irrevocable,"  used  In'-thhs  iMwcr 


of  attorney?  Does  it  mean,  'as  the  wofd 
ImpUes,  "never  to  be  revoked;  never  to  be 
abrogated,  annulled  or  withdrawn"?  We 
cannot  think  it  l)earB  such  signilication.  It 
is  a  cardinal  rule  in  the  interpretation  of 
statutes  that  tbe  words  used  In  them  are  not 
necessarily  to  be  taken  in  their  literal  and 
absolute  sense,  but  In  that  sense  which  will 
subserve  tbe  purpose  the  lawmakers  had  In 
using  them.  The  spirit  and  policy  of  a  stat- 
ute must  be  looked  at,  rather  than  tbe  literal 
definition  of  the  words  employed.  If  the 
word  "Irrevocable"  was  used  in  its  literal 
and  unqualified  sense,  the  power  conferred 
will  last,  therefore,  as  long  as  the  life  of  tbe 
Insurance  company,  though  that  be  a  thou- 
sand years,  and  that,  too,  though  the  com- 
pany rigidly  keeps  out  of  the  jurisdiction  of 
this  state  throughout  tbe  whole  of  such  pe- 
riod of  time.  Though  all  the  business  it 
transacted  in  this  state  during  the  time  it 
acted  here  under  the  license  of  the  Insurance 
department  be  entirely  closed  out,  though 
every  policy  Issued  by  it  while  here  be  fully 
paid,  yet  if,  a  thousand  years  hence,  a  policy 
bolder  residing  In  another  state  should  wisli 
to  sue  In  the  courts  of  this  state,  the  com- 
pany, under  the  theory  contended  for  by  the 
defendant  In  error,  must  submit  to  the  Juris- 
diction of  our  courts.  It  cannot  be  that  the 
legislature  of  this  state.  In  the  enactment  of 
the  statute  quoted,  designedly  made  provi- 
sion for  cases  so  far  In  the  time  to  come, 
and  in  which  both  the  present  and  future 
citizens  of  this  state  could  have  no  possible 
interest.  The  pun>o8e  of  the  statute  was  to 
provide  our  own  citizens  with  a  local  foruAi 
for  the  trial  of  controversies  with  foreign  life 
Insurance  companies  during  the  time  such 
companies  were  enjoying  the  privilege  of  be- 
ing allowed  to  transact  business  within  our 
jurisdiction  under  the  favor  and  protection 
of  our  laws,  with  the  like  privilese  to  citi- 
zens of  other  states  to  resort  to  the  same 
fonim  during  the  same  period  of  time,  and 
perhaps  (though  it  is  not  necessary  for  the 
purposes  of  this  case  to  so  decide)  to  provide 
for  our  citizens  a  local  forum  in  which,  after 
the  withdrawal  or  expulsion  of  foreign  life 
Insnrance  companies,  to  sue  upon  contracts 
made  by  them  during  the  period  they  ti-ans- 
actod  business  here.  As  before  remarked, 
the  Instrument  of  consent  filed  with  the  su- 
perintendent of  insurance  is  in  the  nature 
of  a  power  of  attorney.  Tliere  is,  we  think, 
no  difference  In  respect  to  rcvocabllity  be- 
tween a  power  of  attorney  executed  between 
private  individuals,  as  a  matter  of  contract, 
and  one  authorized  or  rwjulred  by  statute  be- 
tween- a  private  individual  and  a  jmbllc  offi- 
cer. All  powers  of  attorney  arc  r«>vqcable  by 
the  donor  'of  the  power,  except  when  coupled 
with  an  Interest  fn  the  done,-.  Tlimigh  they 
be  ))y  their  terms  Irrcvoonfile.  they  never- 
tlielcFs  may  be  revoked  liy  the  donor,  except 
in  cas(^  where  the  donee  has  nn  Interest  In 
their  continuance.  It  majr  be  eoncedi?d  tliat 
the  superintendent' of  insurance  has  ail  lli- 
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tecest,  M  •pnbUc  tepre8eota,tiTe,  In  tbe  con- 
tinued exercise  of  tbe  powec  cooferred  upon 
him  to  accept  service  for  foreign  life  Insur- 
ance companies,  but  that  Interest  must  surely 
terminate  with  the  termination  of  tbe  sub- 
ject-matter in  resjject  to  wblcb  the  autborlty 
-was  conferred.  When,  within  the  intent  of 
the  parties  to  the  instmment,  there  no  longer 
remains  anything  for  the  authority  to  act 
upon,  the  power  to  act  must  of  necessity  end. 
"Where  the  agency  was  created  for  the  pur- 
pose of  performing  some  specific  act  or  acts, 
It  will  be  terminated  by  the  accomplishment 
of  the  purpose  which  called  It  into  being.- 
Having  fulfilled  Its  mission,  it  Is  henceforth 
functus  officio."  Mechem,  Ag.  {  201.  With 
the  withdrawal  of  the  Insurance  company 
from  this  state,  the  subject-matter  in  respect 
to  which  the  power  was  conferred,  to  wit, 
the  business  here  transacted  by  the  com- 
Itany,  terminated;  and,  with  the  probable 
exception  above  mentioned,  the  company 
ceased  to  be  amenable  to  our  jurisdiction. 
In  the  case  imder  consideration  the  motion  to 
set  aside  the  service,  and  also  the  plea  In 
abatement  set  forth  In  positive  terms  that 
the  Insurance  company  had  ceased  to  do 
business  in  this  state  long  before  the  policy 
in  suit  was  issued,  that  long  before  that  time 
It  bad  ceased  to  maintain  here  any  agencies 
for  the  transaction  of  business,  and  that  the 
contract  of  insurance  sued  upon  was  exe- 
cuted wholly  outside  this  state.  Now,  as  to 
what  should  be  regarded  as  doing  business  or 
maintaining  agencies  In  this  state,  or  as  to 
when  a  contract  should  be  regarded  as  hav- 
ing been  made  without  this  state  or  within  It, 
we  do  not  assume  to  determine  or  intimate. 
It  may  be  that  some  of  the  several  instru- 
ments of  which,  as  the  record  showed,  the 
contract  In  suit  was  composed,  were  execut- 
ed in  this  state,  and  therefore  that  such  con- 
tract should  be,  in  law,  regarded  as  made 
within  this  state.  It  may  be  that  the  insur- 
ance comiinny  was  in  fact  doing  business  in 
this  state,  notwithstanding  Its  claim  of  aban- 
donment. It  may  be  that  the  mere  collection 
of  premiums  in  this  state  from  citizens  here 
Is  such  a  doing  of  business  as  to  subject  the 
company  to  the  jurisdiction  of  our  courts. 
Issues  of  fact  as  to  all  these  possible  cases 
were  tendered  by  the  insurance  company.  In 
our  judgment,  they  should  have  been  tried, 
instead  of  ruling  their  legal  sufBcIency 
against  the  company. 

Near  the  close  of  the  trial  that  was  had 
upon  the  merits,  after  the  demurrer  to  the 
plea  In  abatement  had  been  sustained,  the 
agent  who  solicited  Sirs.  Beyer's  application 
for  insurance  gave  some  testimony  from 
which  It  might  be  Inferred  that  the  solleita- 
(ton  of  the  application  was  made  by  him  In 
ICansas,  and  not  In  Missouri.  However,  this 
testimony  was  by  no  means  direct,  nor  was 
It  offered  for  Mie  purpose  of  establishing  such 
solicitation  here  as  a  fact  In  the  case.  It 
seemed  to  have  been  casually  elicited,  as  pref- 
atory or  Incidental  to  other  matters.    It  was 


no^BuSclent  to  iaet\tj  a  dalm  that  so  mucl; 
of  the  Insiirance  transaction  was  performed 
In  this  state.  Besides,  It  was  not  ^iven 
upon  the  issue  tendered  either  by  the  mo- 
tion or  the  plea  in  abatement,  and,  therefore, 
however  explicit  and  positive  it  might  have 
been.  It  could  not  be  considered  by  us.  Our 
judgment  Is  that  the  case  should  be  reversed 
for  a  trial  upon  the  plea  In  abatement,  and, 
of  course,  If  the  Issue  as  to  jurisdiction 
should  be  found  against  the  company,  then 
for  a  new  trial  upon  the  merits  of  the  case. 
It  is  therefore  reversed  for  proceedings  In  ac- 
cordance with  this  opinion.  AU  the  Justices 
concurring. 


(*?  Kan.  28) 

BOARD  OP  COM'RS  OF  CJLOtJD  CWUNTI 
T.  VIOKERa 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

DKFECTIVB  BRIDOB-NBGLIOBNCB  Of  COUNTT 
—  PLEADINO  —  NOTICE  OF  DEFECTS  —  INDE- 
PENDENT CONTRACTOR^IUPBA^CHMBNT— IN- 
BTRUCTIONS. 

1.  A  petition  allefced  that  plaintiif  was  dam- 
aged by  the  negligeot  adoption  by  the  board 
of  couDty  commissioners  of  defective  plans  for 
the  construction  of  a  bridge,  in  consequence  of 
which  the  piaintifTa  husband,  while  working 
under  the  same  while  it  was  building,  was  kill- 
ed by  the  fall  of  the  structure.  The  verdict  of 
the  coroner's  jnry,  returned  after  an  inquest 
over  the  body  of  the  deceased,  was  attached 
to  the  petition,  in  which  the  cause  of  the  death 
was  found  to  be  an  "accidental  falling  of  a 
stone-arch  bridge."  BM,  that  the  finding  ofl 
the  coroner's  jury,  made  a  part  of  the  petition. 
did  not  narrow  the  alleged  caase  of  the  death 
so  as  to  confine  it  to  an  unforeseen  and  for* 
tuitona  circumstance. 

2.  The  board  of  county  commissioners  was 
notified,  before  the  plans  and  specifications  for 
the  bridge  were  adopted  by  it,  that  a  bridg« 
built  in  accordance  therewith  would  not  stand, 
and  there  was  testimony  of  competent  engi- 
neers that  the  plans  were  inadequate.  Bad, 
that  such  Information  was  sufficient  notice  to 
the  chairman  of  the  board,  within  the  require- 
ments  of   the   statute. 

S.  The  contractor  beln^  required  to  build 
the  bridge  upon  a  defective  plan  adopted  by 
the  county,  for  which  reason  it  fell,  the  lat- 
ter cannot  avail  Itself  of  the  defense  that  the 
negligent  acts  of  an  independent  contractor 
caused  the  damages  complained  of. 

4.  It  was  sought  to  impeach  a  witness  for 
plaintiff  by  showing  that  he  made  statements 
before  the  coroner's  Jury  contradicting  his  tes- 
timony given  in  this  case.  Held,  that  it  was 
competent  for  plaintiff  to  prove  that  before  the 
accident  the  witness  made  statements  in  har- 
mony with  his  testimony  upon  the  stand.  State 
T.  Petty,  21  Kan.  54,  followed. 

5.  The  practice  of  incorporating  the  entire 
opinion  of  this  conrt  into  an  instruction  Is  dis- 
approved; and  the  trial  conrt  onght  not  to  em- 
body the  language  used  by  this  court  in  an  in- 
struction, prefaced  with  a  statement  that  this 
court  is  the  authority  from  which  it  is  derived.' 

(Syllabus  by  the  Court.) 

Error  from  district  court,  (3oud  county;  F". 
W.  Sturges,  Judge. 

Action  by  E.  J.  Vickers  against  the  board 
Of  commissioners  of  Cloud  county.  Judgment 
for  plaintiff,  and  defendant  Itrlaga  enor. 
Affirmed. 
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L.  J.  Crans,  for  plaintiff  In  error.  R.  W. 
Turner  and  Pulslfer  Sc  Alexander,  for  de- 
fendant In  error. 

SMITH,  J.  A.  L.  VIckers  was  killed  by 
the  falling  of  a  stone-arch  bridge  which  at 
the  time  was  being  erected  by  J.  M.  Hass 
under  a  contract  with  Cloud  county.  The  de- 
ceased was  a  common  laborer.  He  assisted 
In  the  removal  of  certain  wooden  half-circles 
over  which  an  arch  of  the  bridge  had  been 
built,  when  the  latter  collapsed,  causing  stone 
and  earth  to  fall  upon  him.  This  action  was 
prosecuted  by  B.  J.  VIckers,  his  widow,  to  re- 
cover from  the  county  her  pecuniary  loss  by 
reason  of  his  death.  She  alleged  that  the 
members  of  the  board  of  county  commission- 
ers entered  into  a  contract  with  Hass,  and 
adopted  plans  and  specifications  for  a  bridge 
which  were  defective  and  dangerous;  that 
they  were  Informed  that  a  bridge  built  in  ac- 
cordance with  such  plan  would  not  stand; 
and,  further,  that  the  board  of  county  com- 
missioners retained  to  Itself  supervision  of 
the  work,  and  appointed  one  William  McCall 
to  superintend  the  same,  and  that  the  lat- 
ter negligently  omitted  to  notify  VIckers  of 
tiie  dangers  surrounding  him.  The  contract 
between  the  coimty  and  3.  M.  Hass  was  at- 
tached as  an  exhibit  to  the  petition;  also,  the 
verdict  of  a  coroner's  Jury,  returned  after 
an  inquest  over  the  body  of  the  deceased.  In 
which  it  was  found  that  his  death  was  caus- 
ed by  an  accidental  falling  of  the  bridge  un- 
der which  he  was  working  at  tlie  time.  The 
answer  of  defendant  below  alleged  contrib- 
utory negligence  upon  the  part  of  VIckers,  in 
tliat  he  carelessly  and  recklessly  dislodged 
and  removed  stones  composing  a  part  of  the 
bridge  upon  which  he  was  then  working  un- 
der the  direction  of  said  Hass.  There  were 
a  verdict  and  a  Judgment  for  the  plaintiff. 

The  case  has  been  In  this  court  before. 
Vickers  v.  Cloud  Co.,  50  Kan.  80,  .'52  Pac.  73. 
In  the  former  decision  it  was  held  that  tlie 
statute  giving  a  right  of  action  applies  as 
well  to  those  who  are  rightly  under  the 
bridge  as  to  those  who  are  traveling  over  it, 
and,  further,  that  the  statute,  being  remedial 
In  its  nature,  should  be  liberally  construed. 

Counsel  for  plaintiff  In  error  contends  that 
the  court  below.  In  passing  upon  a  demurrer 
filed  by  the  county,  considered  as  a  part  of 
the  petition  certain  offers  of  proof  made  by 
the  plaintiff  below  when  the  case  was  first 
tried,  In  1S95,  as  appears  from  the  caise-made 
of  that  trial,  incorporated  in  the  record  be- 
fore us.  We  do  not  understand,  however, 
that  this  offer  of  proof  was  regarded  as  a 
part  of  the  petition  at  the  last  trial.  In  the 
original  suit  the  members  of  the  board  of 
county  commissioners  were  Joined  as  defend- 
ants with  the  county.  The  court  sustained  a 
demurrer  interposed  by  defendants  upon  the 
ground  that  the  causes  of  action  were  im- 
properly Joined,  but  permitted  the  plaintiff  to 
allow  her  original  petition  In  the  case  to 
stand  against  the  board  of  coimty  commis- 


sioners. There  is  nothing  In  this  record 
which  definitely  points  out  that  the  court, 
on  the  hearing  of  the  donurrer,  considered 
anything  outside  of  the  allegations  of  the  pe- 
tition upon  which  the  last  action  was  tried. 
It  Is  contended  that  the  demurrer  should 
have  been  sustained,  for  the  reason  that  not- 
withstanding the  specific  allegations  of  neg- 
ligence upon  the  part  of  defendant  below, 
the  verdict  of  the  coroner's  Jury,  attached  to 
the  petition  as  an  exhibit  showed,  as  a  re- 
suit  of  the  Inquest,  that  the  Jury  found  the 
cause  of  the  death  was  un  "accidental  falling 
of  a  stone-arch  bridge."  It  would  be  a 
strained  meaning  to  put  upon  the  word  "ac- 
cidental" to  say  that  its  use  in  such  a  x)etl- 
tlon,  coupled  with  the  various  averments  of 
negligence  charged  against  the  county,  nar- 
rowed down  the  alleged  cause  of  the  death 
by  making  It  due  to  something  unforeseen 
and  fortuitous.  The  setting  out  of  this  coro- 
ner's verdict  was  wholly  unnecessary  and 
surplusage,  yet,  considering  It  as  properly  a 
part  of  the  petition,  we  do  not  think  th« 
cause  of  the  death  stated  therein  controls  the 
other  allegations  of  the  petition;  nor  can  we 
say  tiat  the  use  of  the  word  "accidental, " 
so  employed,  Is  Inconsistent  with  the  accom- 
panying averments  th;it  the  deceased  was 
killed  through  the  negligent  acts  of  the  de- 
fendant below. 

There  was  abundant  proof  that  both  the 
chairman  and  members  of  the  board  of  coun- 
ty commissioners  had  e-xpress  notice,  at  the 
time  the  plans  and  specifications  for  the 
bridge  were  adopted,  that  the  same  were 
defective  and  dauserous.  This  Information 
was  given  them  by  Mr.  Has:^,  who  built  the 
bridge.  He  told  them,  If  constructed  upon 
the  plan  adopted,  it  would  not  stand;  and 
several  «)uiix;teut  civil  engineers.  In  confirma- 
tion of  Mr.  Hass'  prediction,  testified,  after 
examining  such  plan  and  Ri)ecIUcatIons,  that 
the  same  were  wholly  Inadequate,  and  gave 
as  their  opinions  that  a  bridge  built  in  ac- 
cordance tlierewlth  would  fall.  This  knowl- 
edge, brought  home  to  the  members  of  the 
board  Ixjfore  the  defective  plans  were  adopt- 
ed, was  sufilcient  notice  tn  the  chairman, 
within  tlie  requirements  of  the  statute.  The 
bridge  was  contracted  to  be  built  according 
to  a  plan  and  specifications  at  variance  with 
the  principles  of  applied  mechanics.  Requir- 
ing It  to  be  so  built  was  notice  In  advance 
that  the  contractor  must  necessarily  erect  an 
unsafe  bridge.  Nor  can  the  defense  avail 
that  the  work  was  committed  to  the  charge 
of  an  Independent  contractor,  over  whom  the 
county  had  no  control.  Inasmuch  as  the 
contractor  In  this  case  performed  the  wwk 
In  conformity  to  defective  plans,  and  had  no 
option  to  deviate  therefrom,  his  course  was 
marked  out  for  him  by  the  county  board.  He 
did  what  he  was  employed  to  do.  The  adop- 
tion by  the  board  of  such  defective  plans 
brings  the  case  within  the  exception  to  the 
general  doctrine  that  the  negligent  acta  of 
an  Independent  contractor,  by  which  a  serv- 
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ant  of  tbe  latter  is  fnjnred,  exonerate  the 
person  who  has  let  the  contract.  Water  Oo. 
V.  Ware,  16  Wall.  576,  21  L.  Ed.  485;  aty  of 
Chicago  V.  Langlass,  66  111.  361;  Jordan  v. 
aty  of  Hannibal,  87  Mo.  673;  Prideaux  v. 
City  of  Mineral  Point,  43  Wis.  513;  Gould  v. 
City  of  Topeka,  32  Kan.  488,  4  Pac.  822. 

Hass.  the  contractor,  testified  on  behalf  of 
plaintiff  below.  By  way  of  Impeachment,  testi- 
mony given  by  him  before  the  coroner's  Jury 
was  read,  tending  to  contradict  his  statements 
made  upon  the  witness  stand.  To  corroborate 
hiro,  plaintilf  introduced  testimony  tending  to 
show  that  before  the  accident  Hass  had  made 
statements  concerning  the  defective  condition 
of  tbe  bridge  In  harmony  with  the  testimony 
last  given  by  him  in  this  cause.  This  testl- 
m<»iy  was  properly  admitted.  In  State  v. 
Petty,  21  Kan.  54,  59,  60,  this  court  speak- 
ing I?y  Horton,  C.  J.,  said:  "It  is  the  general 
and  almost  univeTsal  rule  that  evidence  of 
what  the  witness  has  said  out  of  court  can- 
not be  received  to  fortify  his  testimony.  Cor- 
roborative statements  of  this  character  are 
very  easy  of  manufacture,  and,  if  admitted, 
might  oftentimes  be  made  the  means  of  great 
Imposition.  To  this  general  rule,  however, 
there  are  exceptions.  Thus,  when  a  witness 
is  charged  with  giving  his  testimony  under 
the  influence  of  some  motive  prompting  him 
to  make  a  false  or  colored  statement,  then  it 
may  be  shown  that  he  made  similar  declara- 
tions at  a  time  when  the  imputed  motive  did 
not  ecist;  and  where  there  is  evidence  in 
contradiction,  tending  to  show  that  the  ac- 
count of  the  transactions  given  by  the  wit- 
ness Is  a  fabrication  of  a  late  date,  It  may 
be  shown  that  the  same  account  was  given 
by  him  before  its  ultimate  effect  and  opera- 
tion, arising  from  a  change  of  circumstan- 
ces, could  have  been  foreseen.  1  Whart  Ev. 
i  570;  Robb  v.  Hackley,  23  Wend.  40;  Peo- 
ple V.  Finnegan,  1  Parker,  Cr.  R.  147;  Dailey 
V.  State,  28  Ind.  285;  Conrad  v.  Griffy,  11 
How.  480,  13  L.  Ed.  779;  2  Phil.  Ev.  (Oow.  & 
H.  notes)  979.  See,  also.  State  v.  Dennin,  32 
Vt  158;  Coffin  v.  Anderson,  4  Blackf.  395; 
Henderson  v.  Jones,  10  Serg.  &  R.  322. 

We  have  read  the  Instructions  given,  and 
think  that  the  law  of  the  case  was  fully  pre- 
sented to  the  Jury.  The  first  Instruction  in- 
corporated in  full  tbe  opinion  of  tills  court. 
We  do  not  commend  this  practice,  and  It 
ought  to  be  discouraged.  The  Jury  are  apt 
to  be  misled  by  It,  especially  when  facts  are 
stated  or  commented  upon  In  the  opinion. 
The  Jury  should  receive  the  law  from  tbe 
trial  court.  The  expressions  of  this  court 
are  for  the  guidance  of  tbe  former,  and  we 
consider  It  bad  practice  to  embody  otur  lan- 
guage in  an  instruction,  when  it  is  prefaced 
with  a  statement  that  this  court  is  tbe  au- 
thority from  which  It  Is  derived.  Here,  how- 
ever, no  prejudice  has  resulted  to  plaintiff  In 
error  which  counsel  has  pointed  out. 

The  findings  of  the  Jury,  taken  together, 
are  strongly  against  the  defendant  below,  and 
tbey  seem  to  be  well  supported  by  tbe  evi- 


dence. The  verdict  was  moderate  In  amount. 
Several  of  the  assignments  of  error  set  out 
in  tbe  brief  of  plaintiff  in  error  do  not  refer 
to  the  pages  of  the  record.  These  we  cannot 
consider.  The  Judgment  of  the  court  below 
will  be  affirmed.    All  the  justices  concurring. 


WINANS  V.  MANNING  et  al. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

Where  mortgagee  urges  mortgagor  to  se- 
cure insurance  for  the  property,  and  negotiates 
with  several  companies,  and  finally  one  accepts 
the  risk  on  application  of  mortgagor,  and  after 
the  property  is  destroyed  by  fire  it  is  found 
that  tbe  insurance  company  is  worthless,  the 
mortgagee  is  not  to  be  treated  as  an  insurer  lia- 
ble for  the  loss. 

Error  from  district  court,  Neosho  county; 
li.  Stillwell,  Judge. 

Action  by  Joel  Winans  against  William 
Manning  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

C.  A.  Cox,  for  plaintiff  in  error.  J.  L.  Den- 
nlson,  for  defendants  In  error. 

PER  CURIAM.  Action  for  foreclosure  of 
mortgage  on  mill  property,  the  mill  thereon 
having  been  destroyed  by  fire  before  the  ac- 
tion was  begun.  One  branch  of  the  case  in- 
volved the  question  whether  the  mortgagee, 
William  Manning,  and  his  agent,  the  Mat- 
thewson-Snyder  Investment  Company,  ehould 
be  held  liable  for  the  loss  of  the  mill  because 
the  Insurance  had  thereon  proved  to  be  value- 
less. Upon  the  testimony  the  trial  court 
found  that  no  liability  existed.  The  mort- 
gagor agreed  to  keep  the  premises  insured, 
and,  in  case  he  failed  to  do  so,  that  the  mort- 
gagee might  do  so,  and  might  have  a  lien  for 
the  expense  of  tbe  insurance.  There  appears 
to  have  been  some  delay  and  difficulty  In  ob- 
taining the  Insurance.  The  mortgagee  urged 
Winans,  the  mortgagor,  to  secure  the  insur- 
ance, and  assisted  him  to  some  extent  In  find- 
ing It.  The  mortgagee  negotiated  with  several 
companies,  and  finally  one  of  them  accepted 
the  risk.  Winans  signed  an  application,  and 
furnished  the  amount  of  the  premium,  and 
these  were  forwarded  to  the  company  by  the 
agents  of  tbe  mortgagee.  After  the  mill  was 
destroyed  by  fire,  and  an  effort  made  to  collect 
tbe  Insurance,  It  was  discovered  that  tbe  In- 
surance company  was  worthless.  In  view  of 
the  finding  of  tbe  court  and  the  facts  upon 
which  It  Is  based,  we  cannot  say  that  the 
mortgagee  is  to  be  treated  as  an  Insurer  who 
Is  liable  for  the  loss. 

The  other  branch  of  the  case  is  a  contro- 
versy between  the  mortgagor  and  the  John- 
sons and  Kyles  as  to  a  number  of  real-estate 
transactions.  Including  the  conveyance  by  Wi- 
nans to  them  of  tbe  land  upon  which  the  mill 
was  situated,  and  a  bond  for  a  deed  from 
Johnson  and  Kyle  to  Winans,  conveying  back 
tbe  same  property  in  case  of  certain  payments 
being  made  and  certain  things  being  done  by 
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Wlnans. '  On  the  issues  fotmed  between  them 
the  triat  court  found  in  favor  of  the  Johnsons 
and  Kyles.  A  leading  of  the  record  shows 
that  the  finding  of  the  court  is  hased  upon 
conflletini;  tostimony  and  the  inferences  to  be 
drawn  therefrom,  and  this  concludes  the  in- 
quiry here.    The  Judgment  will  be  affirmed. 


HANSEN  et  al.  v.  DUNHAM. 
(Supreme  Court  of  Kansas.    June  9,  1900.) 
APPEAL— REVIEW. 
Bindings   by   the  trial   court  will  not  be 
disturbed  if  there  is  suSlcient  evidence  to  sus- 
tain them. 

Error  from  district  court,  Johnson  county; 
J.  T.  Burrls,  Judge. 

Action  by  Peter  A.  Hansen  and  others 
against  Alberta  Dunham.  From  the  Judg- 
ment, Hansen  and  others  bring  error.  Af- 
firmed. 

A.  Smith  Devenney,  for  plaintiffs  In  error. 
I.  O.  Pickering,  for  defendant  in  error. 

PER  CUUIAM.  After  a  careful  reading  of 
the  evidence  and  briefs  of  counsel,  we  thinly 
this  case  comes  clearly  within  the  rule  that 
findings  made  by  the  trial  court  will  not  be 
disturbed  if  there  is  sulBclcnt  evidence  to 
justify  them.  The  evidence  heard  in  the 
court  below  was  conflicting,  and  we  cannot 
say  that  any  of  the  findings  are  not  support- 
ed by  some  testimony.  See  Beaubieu  v. 
llindmau,  37  Kan.  227,  15  Pac.  184;  Thomp- 
son V.  Pfeiffer.  60  Kan.  409,  50  Pac.  703.  The 
Judgment  of  the  court  below  will  be  affirmed. 


•  (eJK^n.  nil 

ST.\TE  V.  START. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

CRIMINAL    LAW  — FOR.VER    JEOPARDY  —  DIS- 
CHARGE OP  JURY— AMEND.MENT 
OF  RECORDS. 

1.  State  V.  Allen,  54  Pac.  1000,  59  Kan.  758, 
rontfiriiUMl. 

2.  Xoitlier  the  district  court  of  a  county  to 
:  which  a  criminal  action  has  been  transforred 

by  chauRP  of  venue  from  another  county  of  the 
!snnie  district,  nor  tlie  judKC  of  the  district  at 
'  cliambors,  has  power  to  vacate  or  amend  the 
'  journal  entry  of  a  JudRment  or  order  of  the 
i-ourt  of  the  comity  from  which  the  removal 
was  mailp,  so  ns  to  show  a  legal  discharge  of 
the  jury  at  a  former  trial  had  in  such  county, 
and  thorphy  ilcfent  the  defendant's  pica  of  for- 
mer jeopardy,  based  upon  the  record  as  it  stood 
when  the  change  of  venue  was  made. 
.  (^Syllabus  by  the  Court.) 
Appeal    from    district    cowrt,    Hodgeman 
county;  J.  E.  Andrews,  Judge. 

Al  Start  was  convicted  of  manslaughter, 
and  appeals.    Ileversed. 

H.  Fierce,  G.  Polk  Cllnc,  R.  I.  Hale,  Chas. 
Bucher,  and  J.  W.  McCormlck,  for  appellant. 
A.  A.  Godnrd,  Atty.  Gen.,  II.  L.  Andrews, 
Rush  O.  Atty.,  and  A.  H.  Wilson,  Hodge- 
•luan  Co.  Atty.,  for  tlie  State. 

DOSTEU,  O.  J.  This  is  an  appeal  from  a 
judgment  of  the  district  court  of  Hodgeman 


county  sentencing  °  the  °  appelbuit-  foe  th« 
crime  of  nmnslaughter  iu  tlie  fourth  degree. 
The  homicide  occurred  In  Rush  county.  A 
trial  was  had  in  tliat  county  at  the  October 
term  for  l.S'.>{<,  which  resulted  in  a  conviction. 
From  the  Judi^meiit  tlien  pronounced  an  ap- 
peal was  taken  to  this  court.  The  Judgment 
was  reverse<l,  and  a  new  trUil  ordered.  State 
y.  Start,  00  Kan.  250,  56  Pac.  15.  A  trial  was 
again  bad  in  Kusli  county  at  the  October 
term;  1809,  but  the  Jury  failed  to  agree.  The 
record  of  this  second  trial,  after  reciting  the 
impanelment  of  the  Jury,  the  trial  of  the 
case,  and  the  submissioa  of  it  to  the  Jury, 
concludes  in  the  following  language:  "There- 
after, on  the  14th  day  of  October,  1S99,  the 
Jury,  not  having  agreed  upon  a  verdict,  was 
by  the  court  discharged."  The  record  con- 
tains no  statement  indicating  the  reasons  for 
the  discharge  of  the  Jiury,  other  than  the  fact 
that  they  had  not  agreed  upon  a  verdict.  A 
change  of  venue  to  Hodgeman  county  was 
taken.  Hush  and  Hodgeman  counties  are  in 
the  same  Judicial  district,  and  are,  of  course, 
presided  over  by  the  same  Judge,  and  all  the 
trials  herein  si>oken  of  were  had  before  him. 
The  case  was  twice  tried  at  the  regular  De- 
cember term  of  Hodgeman  county  for  1899. 
At  each  of  these  trials  the  defendant  inter- 
posed a  plea  of  former  Jeopardy.  Demurrers 
to  these  pleas  were  sustained,  and  the  de- 
fendant ordered  to  trial.  At  both  trials  the 
Jury  disagreed,  and  the  case  was  ordered  to 
be  again  lieard  at  an  adjourned  term  in  Jan- 
uary, 1900.  At  this  adjourned  session  the 
defendant  again  interposed  a  plea  of  former 
jeopardy;  reciting  his  trial  at  the  previous 
Octoljer  term  in  Hush  county,  and  the  unau- 
thorized discliarge  of  the  Jury  without  a  ver- 
dict Upon  the  hearing  of  this  plea  the  at- 
torneys for  the  state  moved  the  court  to  cor- 
rect the  Journal  entry  of  the  proceedings  of 
the  district  court  of  Rush  county  so  as  to 
j  show  legal  reasons  for  the  discharge  of  tlie 
Jury  in  that  coimty,  and  to  thereby  conform 
to  what  was  claimed  to  have  been  the  actual 
facts.  This  motion  was  .sustained,  and  an 
amended  Journal  entry  of  the  proceedings  iu 
Rush  county  prepared  and  signed  by  the 
Judge.  This  Journal  entry  recited  reasons 
sufficient  in  law  for  tlie  discharge  of  the  Jury 
In  Rush  county.  The  plea  of  former  Jeopar- 
dy was  thereupon  overruled,  and  a  trial  had. 
wliich  resulted  In  the  Judgment  of  conviction 
before  stated. 

In  State  v.  Allen,  .tO  Kan.  758,  54  Pac.  1000, 
it  was  held  that:  "Where  a  defendant  has 
been  placed  uiMn  trial  on  a  criminal  charge, 
and  the  Jury  is  duly  impaneled  and  sworn, 
the  court  cannot  arbitrarily  discharge  the 
Jury  before  a  verdict  is  returned;  and  a  dis- 
charge in  such  case,  unless  an  absolute  ne- 
cessity, and  for  reasons  which  are  sufllcient 
In  law,  win  operate  as  an  acquittal.  The  es- 
seiitiiil  facts  upon  which  the  discharge  is 
based,  aud  tlie  finding  of  the  court  thereon, 
must  l>e  entered  of  record;  and  unless  the 
record  shows  the  existence  of  such  facts. 
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and  the  decialon  of  the  court  thereon,  and 
that  they  conatitute  suflBclent  grounds  for 
discharge,  the  defendant  cannot  again  be  put 
on  trial  for  the  same  offense.  A  record  en- 
try that  the  Jury,  not  haying  agreed,  Is  dis- 
charged, does  not  show  Inability  to  agree,  or 
any  necessity  for  a  discbarge."  The  facts  of 
that  case  and  of  this  one  are  Identical  in  ef- 
fect, and  the  records  of  the  two  cases  are 
very  nearly  Identical  In  language.  No  ques- 
tion Is  raised  by  the  state  In  this  case  as  to 
the  controlling  authority  of  the  one  cited. 
The  record  of  the  proceedings  of  the  district 
court  of  Rush  coonty  at  the  October  term  for 
18U9,  as  first  made  up,  utterly  failed  to  show 
any  sufficient  reason  for  the  discharge  of  the 
Jury.  Under  the  decision  in  State  v.  Allen, 
supra,  the  defendant  thereupon  became  en- 
titled to  a  discharge  from  custody.  The  only 
question,  therefore.  Is,  of  what  effect  were 
the  proceedings  In  Hodgeman  county,  pur- 
porting to  amend  and  correct  the  record  of 
Rush  county?  Our  decided  Judgment  is  that 
they  were  of  no  effect  whatever.  The  con- 
stitution of  the  state  declares  that:  "The 
district  courts  shall  have  such  Jurisdiction 
In  their  respective  districts  as  may  be  pro- 
vided by  law."  ArOcle  3,  i  6.  "The  several 
Justices  and  Judges  of  the  courts  of  record  in 
this  state  shall  have  such  Jurisdiction  at 
chambers  as  may  be  provided  by  law."  Ar- 
Ude  3,  i  16.  The  statutes  provide  that: 
"There  shall  be  in  each  county  organized  for 
Judicial  purposes,  a  district  court,  which 
shall  be  a  court  of  record,  and  shall  have 
general  original  Jurisdiction  over  all  matters 
both  civil  and  criminal  not  otherwise  pro* 
vlded  by  law,"  etc.  Gen.  St  1897,  c.  85,  f  1; 
Gen.  St.  1899,  c.  28,  {  1.  "The  Judges  of  the 
district  courts,  within  their  respective  dis- 
tricts, shall  have  and  exercise  such  power  in 
vacation  or  at  chambers  as  may  be  provided 
by  law,  and  shall  also  have  power  in  vaca^ 
tion  to  hear  and  determine  motions  to  vacate 
and  modify  injunctions,  discbarge  attach- 
ments, vacate  orders  of  arrest,  and  to  grant 
or  vacate  all  necessary  attachments,  vacate 
orders  of  arrest,  and  to  grant  or  vacate  all 
necessary  Interlocutory  orders,"  etc.  Gen. 
St  1897,  c.  85,  i  2;  Gen.  St  1899,  c.  28,  {  2. 
The  first  of  these  statutes  confers  power 
upon  the  courts  in  term  time.  The  second 
one  confers  power  upon  the  Judges  at  cham- 
I)ers.  Elsewhere  in  the  statute  may  be 
found  provisions  which,  as  to  particular  mat- 
ters, confer  power  either  upon  the  court  or 
upon  the  Judge;  but  none  of  them  confer  the 
power  that  in  this  case  was  exercised  by  the 
Judge  of  the  district  court  of  Hodgeman 
county,  either  as  a  Judge  or  as  a  court.  It 
will  be  borne  In  mind  that  the  order  in  ques- 
tion was  made  by  the  district  court  of 
Hodgeman  county  as  to  a'  case  in  the  dls- 
crict  court  of  Rush  county,  or,  rather,  as  to 
a  case  which  had  been  in  the  last-named 
founty.  Now,  while  these  two  counties  are 
In  the  same  Judicial  district,  and  the  district 
courts  of  each  of  the  counties  are  presided 


'  over  by  the  same  JodgCi  yet  they  are  not  the 
same  courts.  They  are  separate  and  Inde- 
pendent of  each  other,— as  much  so  as 
though  they  were  not  in  the  same  district. 
For  convenience  in  the  administration  of  Jus- 
tice, the  state  Is  divided  Into  districts,  each 
district  embracing  the  number  of  counties 
assigned  to  it;  but  the  counties  so  assigned 
are,  for  all  Judicial  purposes,  In  every  sense 
of  the  word.  Independent  of  one  another. 
The  district  court  of  Hodgeman  county  had, 
therefore,  no  Jurisdiction  whatever  to  make 
an  order  affecting  a  case  In  Rush  county,  or 
vacating  or  correcting  the  records  of  the  dis- 
trict court  of  that  county,  merely  because 
the  Judge  of  the  two  counties  happened  to 
be  the  same.  To  allow  such  power  to  be  ex- 
ercised would  logically  lead  to  the  oblitera- 
tion of  all  distinctions  between  the  district 
courts  of  the  different  counties,  and  to  lodge 
in  the  Judge  of  the  district  the  power  to  hold 
court  for  the  entire  district  in  such  single 
county  as  he  might  choose. 

Nor,  viewing  the  Judge  making  the  order 
at  his  chambers,  and  the  order  as  one  made 
in  the  vacation  of  the  district  court  of  Rush 
county,  can  the  authority  exercised  be  up- 
held. However,  the  state  does  not  claim 
that  the  order  was  made  at  chambers  in 
vacation.  If  snch  claim  were  made,  it 
would,  of  necessity,  have  to  be  brought 
within  the  terms  of  the  final  clause  of  sec- 
tion 2  of  the  statute  above  quoted,  which 
reads,  "and  to  grant  or  vacate  all  necessary 
Interlocutory  orders."  But  the  order  in 
question.  If  interlocutory  in  any  sense,  was 
not  so  in  the  sense  which  Justified  the  Judge 
at  chambers  to  make  it.  It  was  an  order 
vacating  the  entry  of  one  judgment,  and  di- 
recting the  entry  of  another,  and  such  kind 
of  order  can  only  be  made  by  the  court. 
There  are  no  statutory  provisions  confer- 
ring power  upon  the  district  courts  to  vacate 
or  amend  their  orders  and  Judgments  which 
by  their  terms  are  made  applicable  in  crim- 
inal cases,  and,  of  course,  no  statutory  pow- 
er in  the  Judges  at  chambers  to  make  such 
vacation  or  amendment  in  such  class  of 
cases.  If  the  power  to  vacate  and  amend 
orders  In  criminal  cases  exists,  it  is  either 
Inherent  in  the  court  or  the  Judge,  or  is  al- 
lowable under  the  terms  of  section  568  et 
seq.  of  the  Code  of  ClvU  Procedure.  It  may 
be  that  In  respect  to  such  matters  the  Code 
of  Criminal  Procedure  appropriates  to  itself 
the  provisions  of  the  Code  of  Oivil  Proce- 
dure for  the  vacation  or  amendment  of 
Judgments  and  orders;  but,  If  so,  the  power 
to  vacate  or  amend  must  be  exercised  by 
the  court,  and  not  by  the  Judge,  because  the 
sections  of  the  Code  of  Civil  Procedure  re- 
feiTcd  to  confer  power  upon  the  court,  not 
upon  the  Judge.  It  is  probably  true  that^ 
independently  of  the  statute,  power  exists 
to  vacate  or  revise  the  entry  of  Judgments 
or  orders;  but,  if  so,  it  is  the  court,  not  the 
Judge,  which  possesses  the  power.  Wher- 
ever such  power  Is  spoken  of,  it  Is  spoken  of 
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ag  belonging  to  tbe  court,  and  1b  never 
spoken  of  as  belonging  to  the  judge.  1 
Black.  .Tudgm.  J  297.  Upon  the  other  hand, 
the  rule  Is  that  the  powers  of  a  judge  at 
chambers  are  only  such  as  have  been  con- 
ferred upon  him  by  statute.  "The  powers 
of  judges  at  chambers  are  usually  regulated 
by  statute  or  rules  of  court,  and  the  general 
doctrine  is  that  all  judicial  business  must 
be  transacted  in  court,  whether  there  be  an 
express  direction  to  that  effect  or  not;  and 
that  such  business  as  may  be  transacted 
out  of  court  is  exceptional,  and  must  find 
its  express  authority  in  statute."  4  £^c. 
PI.  &  Prac.  337;  In  re  Bamhouse  (Kan.  Sup.) 
58  Pac.  480.  "When  a  law  authorizes  or 
contemplates  the  doing  of  a  judicial  act,  it 
is  and  mcst  be  understood  to  mean  that  the 
court,  in  term  time,  may  or  must  do  it,  and 
not  the  judge  in  vacation,  unless  expressly 
conferred  by  the  words  of  the  law."  Rey- 
bum  V.  Bassett,  McCahon,  86.  That  an  or- 
der for  the  vacation  or  correction  of  a  Judg- 
ment is  not  an  interlocutory  order  which 
may  be  made  by  the  judge  in  vacation  is 
sufficiently  evidenced  by  the  fact  that  the 
power  to  amend  or  vacate  is  limited  to  the 
courts,  as  such,  by  section  568  et  seq.  of  the 
Civil  Code,  above  cited.  It  would  be  star- 
tlingly  strange,  indeed,  to  hold  that,  although 
the  exercise  of  the  power  of  vacation  or 
amendment  of  judgments  and  orders  In  civil 
cases  is  limited  to  the  courts  In  term  time, 
yet  the  same  power  may  be  exercised  in 
criminal  cases  by  the  judge,  out  of  court,  in 
vacation.  It  will  be  observed  that  it  is  not 
merely  the  power  to  vacate  or  modify  judg- 
ments and  orders  which  in  fact  have  been 
rendered  that  by  the  terms  of  section  568  of 
the  Civil  Code  Is  limited  to  courts,  but  it  Is 
also  the  power  to  vacate  or  amend  judg- 
ments which  have  been  Irregularly,  unde- 
signedly, or  mistakenly  entered  which  Is 
likewise  limited  to  courts,  and  thus  by  im- 
plication denied  to  judges.  When  an  entry 
of  judgment  has  been  made,  whether  by 
mistake  or  otherw^ise,  the  court  is  bound  to 
treat  it  as  a  judgment  until  it  can  be  gotten 
rid  of  in  the  usual  and  formal  way.  There 
Is  no  more  power  in  the  judge  at  chambers 
to  vacate  the  entry  of  a  judgment  never  ren- 
dered, than  there  Is  to  vacate  the  entry  of 
one  which  In  fact  was  rendered.  In  the 
case  under  consideration  a  judgment  was 
entered  upon  the  records  of  the  district 
court  of  Rush  county.  That  judgment,  so  it 
was  claimed,  was  incorrect,  irregularly  ob- 
tained, or  that  the  entry  of  it  was  made  by 
mistake  of  the  clerk.  Nevertheless,  it  had 
to  be  treated,  for  the  time  being,  as  a  judg- 
ment. It  was  the  only  evidence  of  the  ac- 
tion of  the  court.  It  imported  absolute  ver- 
ity, and  was  entitled  to  stand  as  a  judg- 
ment until  by  proper  proceedings  It  could 
be  vacated  or  corrected.  Hence,  for  the 
purpose  of  the  power  to  vacate,  no  distinc- 
tion can  be  drawn  between  a  Judgment  and 
an  entry  purporting  to  be  a  judgment.    For 


the  purpose  of  the  case  we  are  ooasidertns, 

or  any  other  like  case,  they  are  one  and  the 
same  thing. 

But  we  are  not  without  authority  upon 
the  precise  question.  In  the  case  of  Devine 
V.  People,  100  III.  290,  an  order  of  court  im- 
provldently  settling  an  erroneous  bill  of  ex- 
ceptions in  a  criminal  case  was  made.  Up- 
on the  discovery  of  that  fact,  the  judge  who 
tried  the  case  settled  a  supplemental  bill  of 
exceptions  at  his  chambers,  in  another  coun- 
ty, so  as  to  correct  the  errors  of  the  original 
bill.  The  supreme  court  refused  to  consider 
the  supplemental  bill,  saying:  "It  is  a  well- 
recognized  principle  that  judges  can  exer- 
cise no  judicial  functions  in  vacation,  ex- 
cept such  as  they  are  specially  authorized  to 
do  by  statute.  It  is  true,  the  mere  settling 
and  signing  of  a  bill  of  exceptions  may  not 
be  the  exercise  of  judicial  power;  yet,  when 
once  it  is  signed,  sealed,  and  filed  in  the  prop- 
er office,  it  becomes  as  much  a  part  of  the  rec- 
ord as  an  Indictment  or  declaration  when  so 
filed,  and,  like  other  portions  of  the  record,  it 
Imports  a  verity,  and  no  plea  or  averment 
win  be  admitted  which  questions  the  truth  of 
what  it  imports.  If  what  purports  to  be  a 
record  has  been  so  made  up  by  the  clerk  or 
other  official  as  to  not  speak  the  real  facts, 
it  must  be  amended  so  as  to  conform  to  them; 
and  this  can  only  be  done  by  the  court  whose 
record  is  sought  to  be  amended,  and  must, 
as  a  general  rule,  be  done  on  due  notice  to  all 
such  as  will  be  affected  by  the  amendment. 
It  would  certainly  be  competent  for  the  legis- 
lature to  authorize  judges  to  bear  and  deter- 
mine questions  of  this  character  in  vacation, 
but  we  are  aware  of  no  statute  that  author- 
izes them  to  do  so."  To  the  same  effect  are 
the  cases  of  Ingram  t.  Belk,  2  Rich.  Law,  111; 
Garllngton  v.  C(q>eland,  32  S.  C.  58,  10  S.  E. 
616.  Some  contrary  holdings  have  been  made 
in  Louisiana,  but  they  are  not  in  harmony 
with  any  of  the  other  authorities,  and.  unless 
consonant  with  the  rules  of  the  civil  law, 
which  prevail  in  that  state,  are  erroneous  In 
principle.  See  State  v.  Folke,  2  La.  Ann.  744; 
Picard  V.  Prival,  33  La.  Ann.  370. 

But  the  order  for  the  amendment  of  the  rec- 
ord must  be  regarded  as  erroneous  for  another 
reason,  which  appears  to  us  equally  as  con- 
clusive as  the  one  atwve  given.  Whether  re- 
garded as  an  order  made  by  the  district  court 
of  Hodgeman  county,  or  by  the  judge  of  the 
district  court  of  Rush  county  at  his  chambers 
in  Hodgeman  county,  the  order  was  made  as 
to  a  case  which  had  no  existence  or  status 
in  Rush  county,  the  county  in  w^hlch  it  was 
designed  to  operate.  There  was  no  case  in 
Bush  county.  The  case  which  at  one  time 
had  been  upon  the  docket  in  that  county  had 
been  transferred  to  another  county.  After  the 
transfer  the  case  was  ponding  in  Hodgeman 
county,  and  wholly  pending  there,  and  the  dis- 
trict court  of  Hodgeman  county  had  jurisdic- 
tion over  the  defendant  only  In  that  county; 
but  the  order  was  made  to  operate  upon  tlie 
defendant  as  though  he  were  still  in  Rush 
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county.  Neither  the  court  nor  the  Judge  could 
make  an  order  affecting  the  rlgbtB  of  the  de- 
fendant, except  in  tbe  Jurisdiction  in  which 
bis  case  was  triable,  or,  rather,  could  make 
an  order  operative  within  a  Jurisdiction  in 
which  be  was  not  being  held  for  trial.  When 
the  venue  of  a  case  has  been  changed  from 
one  county  to  another,  tbe  court  from  which 
the  order  of  removal  is  made  loses  Jurisdiction 
over  the  case,  and  jurisdiction  over  it  hence- 
forth becomes  lodged  in  tbe  court  to  which 
the  change  has  been  made.  There  may  be 
some  exceptions  to  this  as  a  general  proposi- 
tion, but  in  tbe  main  the  rule  aa  stated  must 
be  considered  as  sound,  because  two  courts 
cannot  have  Jurisdiction  at  the  same  time  over 
the  same  parties  and  tbe  same  subject-matter. 
A  case  declarative  of  the  principle  is  Keen  v. 
Schnedler.  02  Mo.  016,  2  S.  W.  312.  In  that 
case  it  was  held  that  a  court  to  which  the 
venne  of  a  case  had  been  changed  bad  no  Ju- 
risdiction to  allow  a  bill  of  exceptions  as  to 
matters  occurring  in  the  court  from  which  the 
removal  had  been  made. 

But,  after  all,  the  general  principle  applica- 
ble to  this  ease  is  one  that  has  been  frequently 
decided  In  this  state,  and  that  is  that  a  court 
has  no  power  in  vacation  to  render  a  Judg- 
ment in  a  cause.  In  the  case  of  In  re  Milling- 
ton.  24  Kan.  224,  it  was  ruled  that  Judicial 
proceedings  not  had  at  a  regular  and  valid 
term  of  the  court  are  void.  In  the  case  of 
Earls  V.  I<>iTl8,  27  Kan.  538,  it  was  held  that 
a  Judgment  of  divorce  could  not  be  rendered 
in  vacation  in  a  case  which  had  been  tried  at 
the  preceding  term.  In  the  case  of  Cox  v. 
State,  30  Kan.  202,  2  Pac.  155,  it  was  held  that 
where,  by  operation  of  law,  a  term  of  court 
in  a  certain  county  expired.  In  order  to  tbe 
commencement  of  a  term  in  another  county  of 
the  same  district,  a  case  on  trial  before  a 
Judge  pro  tem.  in  the  first-mentioned  county 
could  not  be  concluded  In  that  county  after 
the  expiration  of  the  term  there,  and  while 
the  regular  Judge  of  the  district  was  holding 
tbe  other  term  in  the  other  county.  In  the 
case  of  Packard  v.  Packard,  34  Kan.  53,  7 
Pac.  (SZa,  an  action  for  divorce  and  alimony 
had  been  tried  in  one  of  the  counties.  A  Judg- 
ment granting  the  divorce  was  rendered  be- 
fore the  close  of  the  term,  but  the  matter  of 
alimony  was  taken  under  advisement,  and 
was  determined  after  the  term,  and  in  an- 
other county.  It  was  held  that  that  part  of 
the  Judgment  relating  to  alimony  should  be  set 
aside  and  held  for  naught. 

Our  concluMou  is  that  tbe  order  made  in 
Hodgeman  county  correcting  the  Journal  entry 
of  proceedings  in  Rush  county  was  made 
without  Jurisdiction  either  in  tbe  court  or 
the  judge,  and  that  it  could  not  operate 
against  the  defendant's  plea  of  former  Jeop- 
ardy; and,  inasmuch  as  no  similar  order  can 
ever  be  made  without  the  defendant's  consent, 
he  is  entitled  to  his  discharge  upon  bis  plea. 
The  Judgment  of  tbe  court  below  Is  therefore 
reversed,  with  directions  for  the  appellant's 
discharge.    All  the  Justices  concurring. 


«2Kan.  ei) 

CITY  OF  KANSAS  CITY  t.  ORR  et  al. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

DEFBCTIVB     STREETS— LIABILITY     OP     CITY- 
VIOLATION  OP  SUNDAY  LAW. 

1.  It  is  the  duty  of  a  city  to  keep  its  streets 
reasonably  safe  and  convenient  for  all  those 
who  rightfully  use  them,  or  who  have  occasion 
to  pass  over  them  for  purposes  of  business,  con- 
venience, or  pleasure. 

2.  Where  a  railway  is  built  upon  a  street  by 
authority  of  a  city,  and  a  railway  employ^  in 
the  performance  of  his  ordinary  duties  walks 
over  the  street,  and  is  injured  by  reason  of  a 
defect  in  the  street,  of  which  the  city  has  or 
should  have  knowledge,  the  city  is  liable  for 
the  injuries  sustained. 

3.  The  fact  that  it  may  have  been  the  duty 
of  the  railway  company,  under  its  contract 
with  the  city,  to  construct  and  keep  its  tracks 
in  a  suitable  and  safe  condition  for  those  who 
have  oconsioii  to  pass  over  the  streets,  does  not 
discharge  the  city  from  its  duty  to  the  public 
to  keep  its  .streets  in  a  reasonably  safe  condi- 
tion, nor  relieve  it  from  liability  for  the  conse- 
quences of  its  negligence  in  that  respect. 

4.  The  fact  that  one  who  sustains  injury  by 
reason  of  the  negligence  or  wrongful  act  of  an- 
other niay  have  been  at  the  time  of  the  injury 
acting  in  disobedience  of  his  collateral  obliga- 
tion to  the  state  which  required  of  him  the  ob- 
servance of  the  Sunday  law,  will  not  prevent  a 
recovery  from  one  whose  wrongful  or  negligent 
act  or  omission  was  the  proximate  cause  of  the 
injury. 

5.  The  record  examined,  and  Md,  that  the 
case  was  fairly  submitted  to  the  jury,  and  that 
there  was  sufficient  testimony  to  sustain  the 
verdict  and  Judgment. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   W.  Q.  Holt,  Judge. 

Action  by  Annie  Orr,  administratrix  of  J. 
W.  Orr,  and  others,  against  city  of  Kansas 
City.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

T.  A.  Pollock  and  E.  D.  Hatchings,  for 
plaintiff  In  error.  Angerlne  &  Cubblson,  for 
defendants  In  error. 

JOHNSTON,  J.  This  was  an  action  by 
Annie  Orr,  administratrix  of  tbe  estate  of  J. 
W.  Orr.  deceased,  to  recover  damages  for 
the  death  of  her  husband,  J.  W.  Orr,  alleged 
to  have  resulted  from  the  negligence  of  tbe 
city.  J.  W.  Orr  was  a  switchman  in  the  em- 
ploy of  tbe  CMcago  Great  Western  Railway 
Company,  who  was  killed  on  November  7, 
1897,  at  the  intersection  of  Central  avenue 
and  Wood  street.  In  Kansas  City.  Central 
avenue,  which  runs  east  and  west,  is  a  piivcd 
and  much-truveled  street,  and  Wood  street, 
which  runs  north  and  south.  Is  occupied  at 
this  point  by  two  tracks  of  the  Kansas  City 
&  Northwestern  Railroad  Company,  which 
are  also  used  by  the  Chicago  Great  Western 
Hallway  Company,  the  employer  of  Orr.  The 
intersection  of  the  streets  is  planked  between 
tbe  tracks,  and  also  between  the  rails  of  tbe 
tracks,  with  planks,  which  are  about  4  inches 
thick.  One  of  the  planks  on  the  inside  of 
tlie  rail  was  placed  from  3V^  to  4\^  inches 
from  the  rail,  leaving  an  opening  about  4 
Inches  deep.  Space  Is  required  for  tbe  flanges 
of  tbe  car  wheels,  but  the  opening  left  is  al- 
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leged  to  have  been  tinnecesBarily  wide,  and, 
further,  that  the  street  had  been  left  In  that 
dangerous  condition  for  more  than  30  days 
prior  to  the  accident  In  the  early  morning 
of  the  day  mentioned,  a  train  of  cars  was 
slowly  backed  along  Wood  street  and  over 
Central  avenue.  Orr  was  traveling  alongside 
of  the  train,  and  at  the  Intersection  it  be- 
came necessary  for  him  to  uncouple  the  cars; 
and  It  is  alleged  that  for  that  purpose  he 
went  between  the  cars,  stepped  Into  the  hole 
negligently  left  by  the  city,  and  his  foot  was 
wedged  therein  so  that  he  was  thrown  down 
and  crushed  by  the  wheels  of  the  cars  and 
killed.  The  defense  of  the  city  was  that  It 
was  not  required  to  keep  the  streets  in  a  rea- 
sonably safe  condition  for  the  use  of  switch- 
men and  other  railway  employes  passing 
along  or  over  the  streets,  and,  further,  that 
it  was  not  liable  for  injuries  suffered  by  such 
persona  while  engaged  in  such  occupations 
upon  the  streets.  The  answer  also  included 
an  averment  that  the  Injury  was  the  result 
of  contributory  negligence.  Special  findings 
of  fact  were  made  by  the  Jury,  which  are  to 
the  effect  that,  while  the  train  was  backing 
over  Central  avenue  at  the  rate  of  three  miles 
per  hour,  Orr  went  between  the  cars  to  un- 
couple them,  and  stepped  in  the  hole  men- 
tioned, which  held  his  foot  so  that  he  could 
not  withdraw  It,  and  he  was  therefore  thrown 
down  and  run  over  by  the  cars.  There  was 
a  further  finding  that  the  space  left  for  the 
flanges  of  the  wheels  at  the  point  of  the  ac- 
cident was  wider  than  Is  usually  left  for  that 
purpose,  and  that  it  had  remained  In  the 
same  condition  for  more  than  30  days  prior  to 
the  accident.  The  general  verdict  was  against 
the  city,  and  the  damages  were  assessed  at 
the  sum  of  $5,000. 

The  main  contention  of  the  dty  is  that 
the  only  duty  which  It  owes  to  the  public 
with  respect  to  streets  is  to  keep  them  in  a 
reasonably  safe  condition  for  the  ordinary 
purposes  of  travel;  that  Orr  was  not  making 
such  use  of  the  streets  when  he  was  Injured; 
that  he  was  not  a  traveler,  In  the  legal  sense, 
and  therefore  no  liability  could  arise  against 
It  for  injuries  sustained  by  him  on  account 
of  defective  streets.  Cases  of  our  own  and 
other  coui-ts  are  cited  In  which  It  is  said,  in 
substance,  that  it  is  the  duty  of  the  dty  to 
keep  Its  streets  in  a  reasonably  safe  and  suit- 
able condition  for  travel  in  the  usual  modes, 
or  for  the  travel  that  usually  passes  over 
them.  Jansen  v.  City  of  Atchison,  16  Kan. 
358;  City  of  Wellington  v.  Gregson,  31  Kan. 
99,  1  Pac.  253;  City  of  Emporia  v.  Schmld- 
llng,  33  Kan.  485,  6  Pac.  893.  And  It  is  ar- 
gued from  these  that  Orr  was  not  using  the 
street  for  ordinary  travel.  The  cases  referred 
to  do  not  undertake  to  define  the  term  "trav- 
eler," nor  do  they  decide  what  are  the  usual 
modes  of  travel,  or  the  legitimate  uses  to 
which  the  streets  may  be  put.  In  most  of 
the  cases  the  purpose  of  the  court  was  to 
show  that  the  law  does  not  require  the  streets 
to  be  so  maintained  as  to  secure  absolute  Im- 


munity from  danger  In  using  them,  and  that 
the  limit  of  the  duty  of  the  city  was  to  keep 
them  In  such  a  condition  that  x>erson8  en- 
titled to  the  use  of  the  streets  could  pass 
over  or  along  them  with  reasonable  safety 
and  convenience.  The  fact  that  Orr  was  a 
railway  employ^,  and  engaged  in  the  perform- 
ance of  his  duties  upon  the  street  when  he 
was  Injured,  did  not,  we  think,  exclude  him 
from  the  protection  of  the  law,  or  relieve  the 
city  from  liability  for  injuries  to  him  result- 
ing from  its  negligence.  The  corporate  duty 
of  the  city  Is  to  keep  the  streets  reasonably 
safe  and  convenient  for  all  those  who  right- 
fully use  them,  and  who  have  occasion  to  pass 
over  them  for  purposes  of  business,  conven- 
ience, or  pleasure.  The  railway  was  placed 
in  the  street  with  the  consent  and  by  the 
authority  of  the  city.  It  was  one  of  the  or- 
dinary uses  to  which  that  street  was  put. 
and  the  employes  of  the  company  while  en- 
gaged in  the  performance  of  their  duties  were 
required  to  pass  along  and  over  the  street. 
While  so  engaged  they  were  not  travelers,  in 
a  technical  sense,  but  they  were  making  an 
appropriate  and  legitimate  use  of  the  street, 
and  one  which  was  within  the  contemplation 
of  the  city  when  the  right  to  such  use  was 
granted.  In  determining  the  duty  and  lia- 
bility of  the  city,  the  terms  "travel"  and 
"traveler"  are  not  to  be  given  a  narrow  and 
restricted  meaning,  but  should  be  held  to  em- 
brace such  legitimate  uses  as  may  be  made 
by  persons  having  occasion  to  pass  over  them 
while  engaged  In  any  of  the  duties  of  life, 
and  persons  using  the  street  as  Orr  was  when 
the  Injury  was  sustained.  Orr  was  rightfully 
in  the  street,  his  duties  required  him  to  pass 
along  and  over  It  and  he  was  as  much  en- 
titled to  a  safe  and  convenient  place  to  walk 
there  as  the  conductor  of  a  street  car,  the 
driver  of  a  dray,  or  other  person  engaged  in 
his  ordinary  business.  A  city  Is  not  required 
to  prepare  and  maintain  its  streets  for  un- 
usual and  extraordinary  uses,  such  as  the 
moving  of  heavy  buildings  or  the  traveling 
over  the  streets  with  stilts,  but  the  use  made 
of  the  street  by  Orr  was  neither  unusual  nor 
extraordinary.  It  was  just  such  use  as  was 
made  of  the  street  frequently  every  day,  and 
which  the  dty  must  have  had  In  contempla- 
tion when  the  right  to  such  use  was  confer- 
red. The  fact  that  It  may  have  been  the 
duty  of  the  railway  company,  under  its  con- 
tract with  the  city,  to  construct  and  keep  Its 
tracks  In  a  suitable  and  safe  condition  for 
those  who  have  occasion  to  pass  over  the 
street,  does  not  discharge  the  dty  from  its 
duty  to  the  public  to  keep  the  street  In  repair, 
nor  relieve  it  from  liability  for  the  conse- 
quences of  its  negligence  in  that  respect. 
Railway  Co.  v.  Stone,  54  Kan.  83, 37  Pac.  1012. 
Our  conclusion  is  that  It  was  the  duty  of  the 
city  to  keep  the  streets  in  a  reasonably  safe 
condition  for  the  use  of  Orr,  or  any  one  else 
who  had  occasion  to  pass  over  the  streets 
while  engaged  in  any  of  the  ordinary  pur- 
suits <x  duties  of  life.    Fletcher  v.  City  of' 
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EUsworthv  53  KHn.-73l;  37  P*«.  llBr  City  «t 
Kanaaa  City  v.  Hart.  €0  Kaa.;  084,  67  Tac. 
938;  Duffy  V.  City  otiDubuqae,  63  Xowa,  171, 
18  N,  W.  900;  McGarry  v.  Loomis,  63  N.  X. 
104;  Behberg  v.  Mayw:,  etc.,  91  N.  Y.  137; 
HcGuire  v.  Spence,  Id,  303;  Parker  t.  May- 
or, etc.,  39  (ia.  725;  Grogaa  v.  Foundry  Co., 
87  Mo.  321. 

An  ob jecUoo  le  ouide  to  a  recovery  be- 
cause of  an  allied  Tiolatioa  of  the  Sunday 
law.  Ibe  accident  occurred  on  Sunday 
morning.  Tbe  statute  forbids  all  labor  on 
that  day,  except  works  of  oeceBsity  and 
charity.  Orr  was  at  work  as  a  switcbmao, 
and  assisting  in  the  .operation  of  a  railway 
train,  when  be  was  injured  and  Idlled;  and 
the  city,  assuming  the  position  of  a  champion 
of  the  Sunday  law,  Insists  that  it  is  not  lia- 
ble for  its  own  negligent  acts,  because  Orr 
was  a  transgressor  of  the  law.  The  opera- 
tion of  a  railway  train  or  other  public  con- 
veyance may  be  a  work  of  necessity,  and 
there  is  nothing  in  the  record  to  show  that 
the  operation  of  the  train  on  this  occasion 
was  not  a  work  of  necessity.  Aside  from 
that  consideration,  the  vioUition  of  the  Sun- 
day law,  if  in  fact  it  was  violated,  was  not 
the  efficient  or  proximate  cause  of  the  in- 
Jury  to  tbe  plaintiff,  nor  an  essential  element 
of  her  cause  of  action.  Tbe  general  rule  is 
that  a  pbiintifC  will  not  be  permitted  to  re- 
cover when  it  is  necessary  for  him  to  prove 
his  own  illegal  act  or  contract,  as  a  part 
of  his  cause  of  action;  but  the  time  when 
tbe  injury  occurred  docs  not  constitute  the 
foundation  of  the  action,  and  plaintiff  could 
prove  her  cause  of  action  without  proving 
tliat  her  husband  was  violating  the  law  when 
the  injury  occm'red.  The  time  when  tbe  in- 
Jury  -was  inflicted  is  only  an  incident  to  the 
efficient  cause  of  the  injury.  The  injury 
occurred  by  reason  of  the  defect  in  the 
street  and  was  as  liable  to  have  occurred 
under  similar  circumst'inces  on  Saturday  or 
Monday  as  it  did  on  Sunday.  There  was  not 
«veu  a  remote  relation  betwen  the  violation 
of  the  Sunday  law  and  the  injury  which  re- 
sulted from  the  negligence  of  tlie  city  in 
maintaining  its  streets  in  a  prupur  condi- 
tion. In  Itailway  Co.  v.  Frawley,  110  Ind. 
30,  0  K.  E.  600,  it  is  said  that  "tbe  fact  that 
one  who  sustabis  injury  by  the  uogligeut  or 
wrongful  act  of  another  may  have  ijeon  at 
tbe  time  of  the  injury  actlug  In  disobedience 
of  his  collateral  obligation  to  tlie  sUitc,  which 
required  of  him  the  observance  of  tbe  Sun- 
day laws,  Avill  not  prevent  a  recovery  from 
"  one  whose  wrongful  or  negligent  act  or  omis- 
sion was  the  proximate  cause  of  said  In- 
jury." See,  also,  Sutton  v.  Town  of  W'au- 
watosa,  29  Wis.  21;  Railway  Oo.  v.  Buck 
(Ind.  Suit.)  li)  N.  E.'  453,  2  L.  R.  A.  520;  rbil- 
adcliibia.  W.  &  B.  R.  Co.  v.  Pbiladelpbia  & 
II.  de  Cr.  S-'teaui  Towboat  Co.,  23  IIow.  200, 
14  L.  Ed.  4;',3;  Mohney  v.  Cook.  2(i  Pa.  St. 
342;  l!alil\vin  v.  Barney,  12  R.  I.  392;  Mer- 
ritt  v.  Earle.  20  >.'.  X.  115;  Carroll  v.  Rtiii- 
road  Co.,  .jS  X.  Y.  12C;   Platz  v.  City  of  Co- 


hoe^  89  N.  Y.  aiO;  Schmld  v.  Humphreyj  48 
Iowa,  6.52;  Opsabl  v.  Judd.  30  Minn.  123,  1^ 
N.  W.  575;  Railroad  Co.  v.  Dick  (Ky.)  15  S. 
W.  066;  Black  v.  City  of  Lewistoo  (Idaho) 
13  Pac.  80;  Gross  v.  MiUer,  03  Iowa,  72,  6}. 
N.  TV.  385,  20  L..R.  A.  C05;  Solarz  v.  Railway 
Co.  (Super.  X.  Y.)  29  N.  Y.  Supp.  1123;  Stew- 
art v.  Davis,  31  Ark.  518;  Van  Auken  v.  Rail- 
way Co.  (Mich.)  55  N.W.  971;  Patt.  Ry. 
Ace.  Law,  04;  Oooley,  Torts,  178;  Whart. 
Xeg.  §  331;  Beach,  Contrib.  Xeg.  §  81.  It  is 
true  that  some  of  the  Xew  England  courts 
hold  to  a  contrary  view,  but  such  holding  is 
against  reason  and  the  great  weight  of  au- 
thority. 

We  think  the  case  was  fairly  submitted  to 
the  Jury  by  the  charge  of  the  court  There  Is 
compkilnt  that  the  court  assumed  that  the  de- 
fect in  tbe  street  was  an  act  of  negligence  on 
the  part  of  the  city,  because  of  sonie  language 
that  was  used  in  one  of  the  instructions;  but  it 
appears  that  like  language  was  used  by  the 
city  in  its  request  for  instructions,  and  hence 
the  city  is  haraly  in  a  position  to  complain. 
However,  the  whole  charge  Indicates  that  the 
question  of  whether  it  was  negligence  to 
leave  such  a  hole  in  the  street  as  existed 
there  was  submitted  to  the  Jury,  and  must 
have  been  so  understood  by  the  Jury  itself. 
The  charge  also  fairly  presented  to  the  Jury 
the  subject  of  proximate  and  efficient  cause, 
as  applied  to  the  accident  under  considera- 
tion, and  we  find  no  substantial  objections  to 
any  of  tbe  instructions.  No  error  was  com- 
mitted in  the  refusal  to  submit  certain  spe- 
cial questions,  and  we  tliink  there  was  suffl- 
cli'nt  testimony  tending  to  show  that  the  in- 
jury and  death  wore  tlie  result  of  the  defect 
in  the  street.  Upon  this  question  the  testi- 
mony is  not  as  clear  as  might  have  been 
wished,  but  we  regard  It  to  be  sufficient  to 
talie  the  case  to  the  Jury,  and  to  sustain  the 
finding  that  has  been  made.  It  follows  that 
the  judgment  of  the  court  below  must  be 
affirmed. 


STACTY  et  al.  v.  (X)OK. 


(«2  Kan.  50) 


(Supreme  Court  of  Kansas.    June  9,  1900.) 

RIGHT  OP  SET-OFF— WAIVER— CONSIDBRATION 
— TRIAI^ARGUMENTS   OP  COUNSEL. 

1.  The  right  of  set-off  existing  between  par- 
ties owing  each  other  may,  upon  valuable  con- 
siderntloD,  be  waived.  An  agreement  by  one  of 
such  parties,  having  the  larger  claim,  to  pay  to 
the  other,  having  the  smallei-  demand,  tbe 
amount  thereof  in  cash'  upon  the  latter  secur- 
ing by  mortgage  the  amount  of  his  indel^teil- 
ness  to  the  former,'  which  mortgage  was  given, 
is  founded  upon  a  sufflcieat  consideration  and  is 
valid. 

2.  In  a  cnso  tried  by  jury,  particular  ques- 
tions of  fact  were  allowed  and  settl<<d  befovo 
argument.  The  coni-t.  permitted  a  general  din- 
cussion  of  the  facts  bearing  upon  the  questions 
submitted,  but  refused  to  allow  counsel,  in  his 
argument,  to  call  the  attention  of  the  jurv  to 
eaeh  question,  or  to  suggefit' or  advise  them 
what  answers  should  be  made  thereto  from  the 
evidence  heard.    Field  error, 

(Syllabus  by  the  Court) 
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Error  from  district  court,  Reno  county;  M. 
P.  Simpson,  Judge. 

Action  by  George  W.  Oook  against  Stacy, 
Adams  &  Co.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Beversed. 

In  August,  1881,  George  W.  Cook  and  bis 
son,  Herbert  Y.  Cook,  doing  business  under 
the  name  of  Cook  &  Son,  were  indebted  to 
Stacy,  Adams  &  Co.  In  a  sum  exceeding  $12,- 
000,  and  to  W.  H.  Stacy  for  the  sum  of  $1,000 
for  money  borrowed,  evidenced  by  a  note  for 
that  amount.  Cook  &  Son  were  engaged  In 
the  retail  boot  and  shoe  business  at  Omaha, 
Neb.,  at  that  time,  and  their  Indebtedness  to 
various  creditors  exceeded  $30,000.  On  the 
above  date  they  executed  a  first  mortgage  to 
Stacy,  Adams  &  Oo.  on  their  stock  of  goods 
for  $12,480.18,  and  to  W.  H.  Stacy  for  $1,000. 
They  also  gave  chattel  mortgages  to  other 
creditors.  Stacy,  Adams  &  Co.,  with  the  con- 
sent of  Oook  &  Son,  Immediately  took  posses- 
sion under  their  mortgages.  Before  this, 
George  W.  Cook  had  been  In  the  employ  ot 
the  plaintiffs  In  error  for  many  years  as  a 
traveling  salesman,  and  at  the  time  the  chat- 
tel mortgages  were  given  they  owed  him  a 
balance  for  salary  up  to  that  time  of  $1,770, 
over  which  this  controversy  arose.  It  Is 
claimed  by  Cook  tbat  in  consideration  of  the 
execution  by  Cook  &  Son  of  the  chattel  mort- 
gages to  Stacy,  Adams  &  Co.,  the  latter 
agreed  to  pay  him  said  salary,  and  to  -waive 
their  right  to  offset  the  amount  due  him  from 
the  amount  Cook  &  Son  owed  the  plaintiffs 
In  error.  The  following  proceedings  appear 
from  the  record:  "During  the  oral  argument 
by  defendants'  counsel,  the  attorney  for  de- 
fendants was  proceeding  to  read  to  the  Jury 
the  special  questions  submitted  by  the  court 
at  the  request  of  the  plaintiff,  and  to  argue 
to  the  Jury  from  the  evidence  how,  In  the 
opinion  of  the  attorney,  the  Jury  should  find 
as  to  each  special  question,  by  specific  ref- 
erence to  the  question,  and  what  the  answer, 
uuder  the  evidence,  should  be  as  to  each 
special  question  asked  and  submitted.  There- 
upon the  counsel  for  the  plaintiff,  objected  on 
the  ground  that  It  was  Improper  to  argue  or 
state  to  the  Jury  how  they  should  find  or 
how  they  should  answer  as  to  these  special 
questions.  The  court,  being  advised  In  the 
premises,  doth  sustain  the  objection  with  the 
statement  and  qualification  that  counsel  could 
argue  generally  all  the  evidence  In  the  case 
bearing  upon  the  facts  covered  by  the  spe- 
cial interrogatories,  but  could  not  specifical- 
ly call  the  attention  of  the  Jury  to  each  inter- 
rogatory, and  suggest  to  the  Jury  and  advise 
the  Jury  the  answers  which  in  his  opinion  the 
Jury  should  give  to  each  Interrogatory,  to 
which  ruling  the  defendants  and  their  coun- 
sel thereupon  excepted.  Defendants'  counsel 
then  asked  and  requested  that  he  be  permit- 
ted to  argue  before  the  Jury,  by  special  ref- 
erence to  each  question,  how  they  should  find 
and  answer  each  and  every  special  question 
submitted,  which  application  was  denied,  and 
the  defendants  except    The  defendants  then 


objected  to  any  special  findings  or  qoestlons 
ui)on  the  part  of  the  plaintiff  being  submitted 
to  the  Jury  unless  he  should  be  permitted  to 
argue  them  as  above,  which  objection,  with 
the  above  and  foregoing  qualifications,  was 
by  the  court  overruled,  to  which  defendants 
excepted.  •  ♦  ♦  Before  the  arguments  of 
counsel  the  defendants,  Stacy,  Adams  &  Co., 
request  the  right  to  argue  the  special  find- 
ings submitted  by  both  plaintiff  and  defend- 
ants to  the  Jury,  with  the  right  to  argue  to 
the  Jury  how  each  of  those  questions  should 
be  answered  from  the  evidence  In  the  case, 
by  referring  to  the  findings  themselves,  and 
the  same  right  to  argue  these  questions  aa  the 
general  verdict  By  the  Court:  The  court 
permits  counsel  on  botb  sides  to  argue  from 
the  evidence  in  the  case  as  to  its  bearing  up- 
on all  questions  of  fact  Involved  in  the  case 
in  their  general  argument  but  refuses  the  re- 
quest of  counsel  on  both  sides,  if  such  re- 
quest is  made,  to  take  up  the  interrogatories 
and  argue  them  specifically,  and  suggest  to 
the  Jury  what  answer,  in  the  opinion  of  the 
counsel,  should  be  given  to  each  Interroga- 
tory. By  the  Defendant:  Except  to  the  rul- 
ing of  the  court.  By  the  Defendant:  The 
defendant  objects  to  any  special  interroga- 
tories or  questions  being  submitted  to  the 
Jury  on  behalf  of  the  plaintiff  unless  defend- 
ants are  permitted  to  di.scuss  them  specific- 
ally before  the  Jury.  By  tlie  Court:  Over- 
ruled, with  the  qualifications  expressed  In  the 
last  ruling  above  given.  By  the  Defendant: 
Except  to  the  ruling  of  the  court"  There 
were  a  verdict  and  a  Judgment  in  the  court 
below  against  plaintiffs  in  error  for  the 
amount  claimed  and  interest  from  wlilch 
Judgment  they  prosecuted  proceedings  in  er- 
ror to  this  court. 

Martin  &  Roberts,  for  plaintiffs  in  error. 
H.  Whiteside  and  O'Neill  &  Gilbert  for  de- 
fendant In  error, 

SMITH,  J.  (after  stating  the  facts).  In 
answer  to  the  petition,  which  stated  a  cause 
of  action  upon  an  account  for  services,  the 
defendants  below  alleged,  among  other  things, 
that  George  W.  Cook  was  Indebted  to  them 
in  the  sum  of  $5,800.40  upon  an  account  a 
copy  of  which  was  attached  to  the  answer, 
and  was  further  indebted  to  them  in  the  sum 
of  $1,000,  evidenced  by  a  note  executed  to 
William  H.  Stacy,  which  was  Indorsed  by  the 
latter  to  the  firm  of  Stacy,  Adams  &  Co.,  and 
prayed  Judgment  against  him  for  said 
amounts.  In  said  account  Cook  Is  credited 
with,  "Salary  account  for  18&1,  up  to  taking 
etock  in  August,  18&4,  $1,770."  In  his  reply 
the  defendant  In  error  denied  generally  the 
allegations  of  the  cross  petition  and  answer, 
except  the  admission  that  on  August  31,  1894, 
defendants  owed  the  plaintiff  $1,770  for  sal- 
ary. He  further  averred  that  Stacy,  Adams  & 
Co.  agreed  and  promised  that  if  he  and  his 
partner,  constituting  the  firm  of  George  W. 
Cook  &  Son,  would  give  defendants  below  a 
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mortga^  upon  their  stock  of  goods  and  fix- 
tures, Stacy,  Adams  &  Co.  would  pay  In  cash 
to  said  Cook  all  of  the  salary  then  due  blm, 
and  would  tinder  no  circumstances  daim  the 
right  to  apply  said  sum  due  for  salary  upon 
the  amount  owing  by  George  W.  Cook  &  Son 
to  the  defendants  below;  that,  acting  on  said 
promise,  and  in  consideration  of  the  same,  a 
mortgage  was  given.  In  opening  the  case, 
counsel  for  plaintiff  below,  George  W.  Cook, 
briefly  stated  to  the  Jury  his  claim  against 
Stacy,  Adams  &  Co.  Counsel  for  the  latter 
then  made  a  long  and  detailed  presentation  to 
the  jury  of  the  facts  which  the  defense  would 
show.  In  which  he  referred  to  the  indebted- 
ness of  Cook  &  Son  to  Stacy,  Adams  &  Co.  as 
an  offset  against  the  claim  for  salary,  and 
said:  "Instead  of  being  Indebted  to  him 
[Cook],  he  is  indebted  to  them  [Stacy,  Adams 
&  Co.]  In  the  sum  of  over  $6,000;  and  that 
at  the  time  he  says  there  was  salary  due  him. 
There  would  be  salary  due  him,  but  for  the 
fact  that  he  owed  this  large  sum.  That  part 
is  not  in  dispute."  At  the  close  of  this  state- 
ment the  plaintiff  below  submitted  the  case 
to  the  jury  on  the  pleadings  and  admissions 
Of  counsel,  and  rested.  Defendants  below 
then  moved  for  judgment  on  the  pleadings 
and  the  admissions  of  counsel,  which  motion 
was  overruled.  The  court  then  decided  that 
the  burden  of  proof  was  upon  the  defendants 
below.  There  was  no  error  in  this  ruling. 
The  amount  of  salary  due  to  Cook  up  to  Au- 
gust 14,  1894,  was  clearly  admitted  in  the 
statement  of  coimsel;  and  the  Inquiry  there- 
after was  Tightly  confined  to  the  question 
whether  by  an  agreement  between  the  par- 
ties, upon  sufficient  consideration,  Stacy, 
Adams  &  Co.  had  contracted  to  waive  tbeir 
right  to  use  $1,770  of  the  amount  of  their 
claim  against  Cook  as  an  offset  to  the  amount 
for  which  Cook  was  Indebted  to  them.  The 
testimony  of  George  W.  Cook  and  Herbert  Y. 
Cook  tended  to  establish  an  express  agreement 
upon  the  part  of  Stacy,  Adams  &  Co.  that  the 
amount  of  this  salary  would  be  paid  at  all 
events.  In  consideration  of  the  latter  exe- 
cuting a  chattel  m<»tgage  on  the  goods  in 
their  store  to  the  former.  It  is  contended  that 
a  promise  to  pay  this  salary  is  without  con- 
sideration, tor  that  it  is  an  agreement  to  pay 
to  Cook  what  was  already  due  him,  and, 
being  already  bound  to  make  payment  of  the 
amount,  any  additional  agreement  to  do  the 
same  thing  lacked  consideration,  within  the 
rule  of  Schuler  v.  Myton,  48  Kan.  282,  29 
Fac.  163.  The  facts,  however,  do  not  bring 
this  case  within  the  rule  of  that  decision. 
Cook  &  Son  were  boimd,  in  law  and  morals, 
to  pay  their  indebtedness  to  plaintiffs  In  error, 
but  were  not  bound  to  secure  its  pajonent  by 
chattel  mortgage  or  otherwise;  and  the  giving 
of  such  security  was  sufficient  consideration 
for  an  agreement  upon  the  part  of  Stacy, 
Adams  &  Co.  to  waive  their  right  of  offset, 
and  to  pay  Cook  the  amount  of  salary  then 
due.  Jaffray  v.  Davis  (N.  Y.  App.)  11  L.  R.  A. 
710,  and  note  (s.  c.  26  N.  £.  961);  Gutchess 
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T.  Daniels,  48  N.  T.  005;  Tagg  ▼.  Bowman, 
108  Pa.  St  278;  Gross  v.  Weary.  90  111.  256. 
For  the  same  reason,  special  interrogatories  1 
and  2,  submitted  by  defendants  below,  were 
properly  refused  by  the  court;  and  the  first 
and  second  instructions  upon  the  subject  of 
consideration,  requested  by  them,  were  also 
rightly  refused. 

There  Is  but  one  serious  question  in  the 
case.  It  relates  to  the  refusal  of  the  court  to 
permit  counsel  for  plaintiffs  In  error  to  read 
to  the  Jury  the  particular  questions  of  fact, 
and  to  argue  how,  in  his  opinion,  they  should 
be  answered.  The  court  held  that  it  was 
proper  to  argue  generally  all  the  evidence 
bearing  upon  the  facts  covered  by  the  special 
interrogatories,  but  would  not  permit  counsel 
to  si)eclflcally  call  the  attention  of  the  jury 
to  each  question,  and  suggest  to  or  advise 
than  what  answer  they  should  make  thereto 
from  the  evidence  heard.  The  particular 
qnestions  were  settled  before  the  argument, 
and  were  known  to  both  parties.  Under  our 
practice,-  such  answers  control  the  general  ver- 
dict Section  297,  c.  95,  Gen.  St  1807.  The 
Jury  are  required  to  answer  each  of  the  ques- 
tions propounded  truthfully.  In  accordance 
with  the  preponderance  of  evidence  bearing 
upon  the  Interrogatory  submitted;  and  we 
think  counsel  ought  not  to  be  restricted  to  a 
general  discussion  of  the  evidence,  when  par- 
ticular questions  of  fact  applicable  to  the  case 
have  been  settled  and  allowed  for  submission 
to  the  Jury.  It  Is  often  of  great  assistance  to 
the  Jury  for  counsel  to  array  the  facts,  and 
point  ont  their  force  as  applied  to  a  particular 
question  which  they  are  called  upon  to  an- 
swer. The  supreme  court  of  Iowa  has  passed 
upon  this  question,  saying:  "That  It  is  com- 
petent for  an  attorney  to  read  epedal  inter- 
rogatories to  the  Jury,  and  discuss  the  evi- 
dence applicable  thereto,  must  be  conceded; 
and  it  seems  to  us  that  the  court  ought  not, 
without  good  reasons.  Interfere  with  such 
right.  It  Is  difficult  to  see  how  an  attorney 
can  properly  discuss  the  evidence  bearing  up- 
on any  question  the  Jury  is  required  to  answer, 
without  indicating  quite  plainly  how,  in  his 
Judgment  the  question  should  be  answered." 
Timins  v.  Railway  Co.,  72  Iowa,  94-89,  38  N. 
W.  881.  As  bearing  upon  the  general  right  of 
argument  see  Douglass  y.  Hill,  29  Kan.  527; 
Atchison,  T.  &  S.  F.  R.  Co.  T.  Consolidated 
Cattle  Co.,  59  Kan.  Ill,  52  Pac.  71.  The  court 
below  erred  in  restricting  the  scope  of  argu- 
ment in  the  manner  stated. 

There  is  no  merit  in  the  contention  that 
plaintiff  below  was  seeking  to  contradict  the 
terms  of  the  chattel  mortgage  by  his  proof  of 
a  contract  upon  the  part  of  Stacy,  Adams  & 
Co.  to  pay  the  amount  of  his  salary.  There 
was  no  attempt  to  invalidate  the  mortgage, 
and  the  agreement  went  merely  in  explana- 
tion of  the  consideration.  McKinster  v.  Bab- 
cock,  26  N.  Y.  378;  Balnbrldge  v.  Richmond, 
17  Hun,  391.  The  Judgment  of  the  court  be- 
low will  be  reversed,  and  a  new  trial  granted. 
All  the  Justices  concurring. 
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•APPLEGATB  v.  YOUNG. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

BAIL— PROSECUTION  FOR  MISDEMEANOR. 
Upon  the  postponement  of  a  trial  for  mlB- 
(lomeanor,  the  justice  of  the  peace  may  release 
the  defendant  from  custody  upon  the  execution 
of  a  sufficient  recoguizauce  for  his  appearance 
for  trial  at  the  appointed  time;  but  the  justice 
has  no  authority  to  accept  a  deposit  of  money 
in  lieu  of  bail,  or  as  a  substitute  for  a  recogni- 
zance. Money  so  taken  remains  the  property 
of  the  defendant,  and  may  be  recovered  by  him. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Northern  de- 
partment. Western  division. 

Action  by  W.  O.  Applegate  against  R.  M. 
Young.  A  judgment  for  plaintiff  was  re- 
versed by  the  court  of  appeals  (58  Pac.  1000), 
and  he  brings  error.  Reversed,  and  judg- 
ment of  district  court  affirmed. 

J.  A.  Gill  and  Garver  &  Larimer,  for  plain- 
tiff In  error.  W.  S.  WlUcoxon,  for  defendant 
in  error. 

JOHNSTON,  J.  This  was  an  action  to  re- 
cover money  deposited  with  a  justice  of  the 
peace  to  obtain  the  release  of  the  defendant, 
who  was  prosecuted  for  a  misdemeanor.  On 
a  warrant  charging  a  violation  of  the  pro- 
hibitory liquor  law,  W.  O.  Applegate  was  ar- 
rested and  taken  before  R.  M.  Young,  a  jus- 
tice of  the  peace  of  Thomas  county.  Upon 
application  of  Applegate,  the  justice  con- 
tinued the  case,  and  required  him  to  enter 
into  a  recognizance  In  the  sum  of  $200  for 
his  appearance.  This  was  furnished,  but 
the  surety  not  being  satisfactory,  Applegate 
deposited  $200  with  the  justice,  and  the  re- 
cognizance was  then  approved.  Subsequent- 
ly another  continuance  was  granted,  and  a 
like  recognizance  was  required  of  Applegate, 
and,  the  $200  being  still  in  the  possession  of 
the  justice,  the  recognizance  then  tendered 
was  also  approved.  At  the  appointed  time 
for  the  trial,  Applegate  failed  to  appear,  and 
the  recognizance  which  he  gave  was  forfeit- 
ed, but  nothing  was  said  about  the  forfeltiure 
of  the  money  which  was  In  the  bands  of  the 
Justice.  Afterwards  Applegate  returned  for 
the  alleged  purpose  of  appearing  before  the 
justice,  and  was  again  taken  into .  custody. 
When  he  went  before  the  justice  he  asked 
for  the  return  of  the  $200  deposit,  but  his 
motion  was  denied.  After  a  change  of  venue, 
Applegate  was  tried  for  the  offense  charged 
against  him  and  was  acquitted.  When  the 
change  of  venue  was  taken  from  Young,  he 
did  not  transmit  the  money  deposited  with 
lilm  to  the  justice  before  whom  the  case  was 
tried,  nor  was  there  any  order  or  declaration 
that  it  had  been  forfeited.  Applegate  de- 
manded from  Young  the  return  of  the  money, 
and,  the  demand  being  refused,  the  present 
proceeding  was  brought  to  recover  it. 

The  question  of  the  authority  of  the  jus- 
tice to  take  the  deposit  as  a  security  for  the 
appearance  of  the  defendant,  and  to  with- 
hold the  same  up^q  demand,  was  raised  upon 


the  eLeadlngs;  ami  tbo '  district  <:ourt  ruled 
that  no  suqb  authority  e^sted,  aad  that  the 
money  r«najued  the.  property  of  Applegate, 
and  gave  him  the  judgment  for  the  amount 
of  the  deposit  How  may  a  defendant  char- 
ged with  a  misdemeanor,  and  whose  trial  is 
postponed,  obtain  a  release  from  custody? 
IfL  section  5  of  the  Code,  of  procedure  before 
justices  of  the  peace  In  misdemeanors,  ex- 
press provision  Is  made  that  a  recognizance 
with  sufficient  security  shall  be  taken,  con- 
ditioned that  the  defendant  shall  appear  for 
trial  at  the  time  and  place  appointed.  The 
security  mentioned  in  this  provision  clearly 
refers  to  the  person  or  persons  signing  the 
recognizance,  and  does  not  include  security 
collateral  to  the  recognizance.  No  mention  is 
made  in  any  of  the  provisions  of  the  act  that 
money  or  property  may  be  deposited  supple- 
mental to  a  recognizance,  or  in  lieu  of  baU. 
A  release  from  custody  by  means  of  a  recog- 
nizance having  been  expressly  provided  for 
In  the  procedure  before  justices  in  misde- 
meanors, that  method  must  be  followed,  and 
the  justice  cannot,  in  the  absence  of  statutory 
authority,  accept  money  in  lieu  of  bail,  or  as 
a  substitute  for  a  recognizance.  As  tending 
to  sustain  this  view,  see  State  v.  Lane,  11 
Kan.  458;  McCartney  v.  Wilson,  17  Kan. 
294;  Beckwlth  v.  Railroad  Co.,  28  Kan.  484; 
Reluhard  v.  City,  49  Ohio  St.  257,  31  N.  E.  35; 
Butler  v.  Foster,  14  Ala.  323;  U.  S.  v.  Faw, 
1  Cranch,  C.  C.  486,  Fed.  Cas.  No.  15,078: 
Bagan  v.  Stevens,  39  Hun,  311.  Section  14-^ 
of  the  Oiminal  Code  does  provide  that  the 
defendant  may  deposit  money  in  lieu  of  bail 
with  the  clerk  of  the  court,  and  thus  obtain 
a  release  from  custody;  and  the  contention 
is  that  this  provision  is  made  applicable  to 
misdemeanors  before  a  justice  by  section  20 
of  the  Justices'  Code.  It  provides  that  "all 
proceedings  including  the  mode  of  procuring 
and  the  grounds  for  a  change  of  venue  up<Mi 
the  trial  of  misdemeanors  b^ore  a  jtistlce 
of  the  peace  shall  be  governed  by  the  provi- 
sions of  the  Code  of  Criminal  Procedure,  so 
far  as  the  same  are  in  their  nature  applicable 
and  In  respect  to  which  no  provision  is  made 
by  statute."  If  no  provision  had  been  made 
in  the  procedure  before  justices  in  misde- 
meanors for  a  release  of  the  defendant  from 
custody  when  the  case  was  continued,  sec- 
tion 145  of  the  Criminal  C!ode  would  certainly 
have  been  applicable,  and  a  discbarge  from 
custody  might  have  been  obtained  by  means 
of  a  money  deposit.  The  Justices'  Code, 
however,  having  specifically  provided  for  a 
release  from  custody  in  cases  of  misdemean- 
or, there  is  neither- necessity  nor  right  to  In- 
voke or  apply  the  provisions  of  the  other 
Code.  It  is  true,  as  the  defendant  below 
contends,  that  the  Justices'  Code  does  not 
provide  for  a  deposit  of  money  in  lieu  of  a 
recognizance  or  ball,  but  it  does  provide  a 
particular  method  for  obtaining  a  release 
from  custody  in  such  cases,  and  the  court  is 
not  warranted  in  adding  other  methods  than 
those  deliaitely.  prescribed  by  the  legislature. 
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We  cannot  look  to  the  Code  ait  Criminal  Pro- 
cedure, except  In  proceedings  "In  respect  to 
which  no  provision  Js  made  by  statute." 
State  T.  Brayman,  35  Kan.  714,  12  Pac.  111. 
In  Toles  y.  Adee,  84  N.  T.  222,  It  was  said 
"that  public  policy  requires  that  ofiScers  arm- 
ed with  bailable  process  for  the  arrest  of  de- 
fendants should,  in  taking  bonds  or  other 
security  for  their  enlargement,  be  held  to  a 
strict  compliance  with  statutory  require- 
ments; neither  accepting  less  nor  demanding 
more  than  the  law  prescribes."  Having  tak- 
en and  retained  the  money  without  authority, 
it  must  be  treated  as  the  property  of  Apple- 
gate,  and  therefore  he  was  entitled  to  re- 
cover the  same.  The  Judgment  of  the  court 
of  appeals  will  be  reversed,  and  the  Judg- 
ment of  the  district  court  will  be  affirmed. 
AU  the  Justices  concurring. 


DICKINSON  ▼.  BALES  et  al. 

(Supreme  Court  of  Kansas.    June  9,  1000.) 

ADVERSE  POSSESSION. 
Where  limit  of  laud  purchased  was  meas- 
nred,  and  monuments  of  stone  erected,  and  hay 
cut  and  stacked  on  the  premises,  and  furrows 
for  fire  guards  were  ploughed  around  the 
stacks,  and  taxes  paid,  and  an  open  claim  of 
ownership  made,  and  the  country  was  new,  it 
constituted  sufficient  adverse  possession. 

Error  from  district  court.  Greenwood  coun- 
ty;  C.  W.  Shlim,  Judge. 

Action  by  O.  P.  Dickinson  against  Joseph 
S.  Bales  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Af&rmed. 

R.  P.  Kelley,  for  plaintiff  in  error.  J.  B. 
Clogston  and  It.  B.  Clogston,  for  defendants 
In  error. 

PER  CURIAM.  Action  by  O.  P.  Dickin- 
son to  recover  from  Joseph  8.  Bales  a  tract 
of  land  In  Greenwood  county.  At  the  first 
trial  Bales  prevailed  upon  the  ground  of 
continuous  adverse  possession  by  him  and 
his  grantors  for  15  years.  That  Judgment 
was  reversed  for  the  reason  tliat  the  testi- 
mony was  Insufficient  to  establish  a  title  by 
adverse  possession."  Dickinson  v.  Bales,  Sd 
Kan.  224,  (ffi  Pac.  447.  Another  trial  was 
had,  which  resulted  In  another  Judgment  in 
favor  of  Bales,  and  the  case  is  here  a  second 
time  for  review.  Considerable  testimony 
tending  to  show  adverse  possession,  and  one 
which  would  devest  title,  was  offered  in  the 
last  trial  which  was  not  produced  at  the 
first  trlaL  When  Pierce  purchased  the  land, 
in  1879,  he  found  persons  in  possession  of 
the  same,  who  bad  a  corral  constructed  from 
posts  and  rails,  and  who  recognized  him  as 
the  owner  of  the  land,  and  promised  to  pay 
the  taxes  for  its  use.  It  was  used  as  a  | 
pasture  for  three  seasons  thereafter,  and  dur- 
ing that  time  the  yards  or  corral  remained  > 
upon  the  land.  In  addition  to  that,  there  ' 
was  a  spring  upon  the  land,  in  which  a  bar-  | 
tel  was  sunk,  and  otherwise  improved.    The  i 


exterior  limits  of  the  land  were  measured, 
and  monuments  of  stone  erected  on  the  cor- 
ners thereof.  Within  a  few  years  after  It 
was  obtained  by  Pierce,  hay  was  cut  and 
stacked  upon  the  premises,  and  furrows  or 
fire  guards  were  plowed  around  the  stacks. 
AU  these  evidences  of  iMssession,  taken  la 
connection  with  the  purchase,  payment  of 
taxes,  and  the  open  daim  of  ownership,  con- 
sidering the  newness  of  the  country,  and  the 
nse  to  which  such  land  was  adapted  and 
put,  are  deemed  to  be  sufficient  to  take  the 
case  to  the  Jury.  The  Jury  have  found  that 
there  was  actual,  continual,  visible,  and  noto- 
rious occupation  and  possession  of  the  land 
for  the  requisite  period;  and  this  was  done 
upon  Instructions  which  fairly  presented  the 
case  to  them.  Objections  were  made  to  some 
of  the  instructions  as  well  as  rulings  upon 
the  testimony,  but  we  find  nothing  substan- 
tial In  them,  nor  any  just  cause  for  complaint. 
The  Judgment  will  be  affirmed. 


(t2  Kaa.  121) 

BOARD  OP  COM'RS  OP  HARPER  COUNTY 

V.  OOLEi  Auditor,  et  al. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

DELINQUENT  TAX  SALE— PURCHASE  BY  COUN- 
TY—LIABlLITy    TO    STATE. 

1.  By  the  terms  of  Gen.  St.  1807.  c.  158.  I! 
182,  in  connection  with  chapter  199,  Laws 
1885,  counties  are  liable  to  the  state  for  uncol- 
lected state  taxes  levied  upon  lands  which,  in 
default  of  payment,  are  sold  at  delinquent  tax 
sale  and  bid  in  by  the  county;  and,  by  the  last- 
mentioned  act,  provision  is  made  for  the  collec- 
tion of  such  taxes  by  a  special  additional  levy 
In  the  year  succeedini;  the  delinquency. 

2.  Railway  Co.  v.  Clark,  58  Pac.  561,  60  Kan. 
831,  reaffirmed  and  followed. 

(Syllabus  hy  the  Court.) 

Mandamus  by  the  board  of  county  com- 
missioners of  tlie  county  of  Harper  against 
George  E.  C!oIe,  auditor,  and  Frank  E. 
Grimes,  treasurer,  of  the  state  of  Kansas. 
Writ  denied. 

T.  A.  Noftzger,  for  plaintiff.  A.  A.  Godard, 
Atty.  Gen.,  for  defendants. 

DOSTER,  a  J.  This  is  an  original  acUon 
of  mandamus  brought  by  the  board  of  com- 
missioners of  Harper  county  to  compel  the 
auditor  and  the  treasurer  of  the  state  to 
credit  the  county  with  certain  amounts  of 
state  tax  charged  against  it  in  the  years  pre- 
ceding- 1808,  and  uncollected  by  it  on  Its  de- 
linquent land  tax  sales.  The  contention  of 
the  plaintiff  is  that  cotmties  which  have  been 
compelled  to  bid  In  lands  at  tax  sales,  and 
which  have  not  been  able  to  secure  a  re- 
demption of  the  lands  for  the  full  amount  of 
taxes  charged,  or  have  not  been  able  to  sell 
or  assign  their  tax-sale  certificates  for  the 
full  amount  of  taxes  charged,  are  relieveil 
from  liability  to  the  state  as  to  the  unreal- 
ized portion  of  state  taxes.  The  contention 
of  tiK'  state  is  that  chapter  109  of  the  l^aws 
of  1885,  in  connection  with  (}en.  St.  1897,  c. 
158.  i  182,  declares  the  liability  of  the  county 
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for  such  unpaid  taxes,  and  provides  for  a 
special  levy  to  make  up  the  delinquency. 
In  Kailway  Co.  t.  Clark,  60  Kan.  831.  58  Pac. 
361,  we  held  with  the  state  upon  the  same 
(]uestiou,  but  the  correctness  of  our  conclu- 
sion in  that  case  is  now  challenged.  We  did 
not,  in  the  opinion  in  that  case,  make  spe- 
cial mention  of  all  the  statutory  provisioas 
t)earing  upon  the  question,  and  will,  there- 
fore. In  this  one,  review  them. 

Chapter  IOC,  Laws  1872,  provided  that  In 
case  lands  were  bid  In  by  a  county  at  tax 
sales,  and  remained  unredeemed  for  five 
years,  the  county  treasurer  should  sell  them 
for  such  sum  as  could  be  realized,  and,  after 
paying  the  costs  of  the  proceeding,  should 
distribute  the  proceeds  to  the  various  funds 
entitled  thereto,  in  proportion  to  the  amounts 
due  such  funds.  This  act  was  repealed  by 
sec-tlou  l.-i8,  c.  34,  Laws  187G.  Chapter  30. 
Irfiws  1877,  also  provided  for  a  sale  of  lands 
bid  In  by  counties  at  tax  sales  for  such  sum 
as  could  be  realized.  The  procedure  under 
this  statute  was  by  foreclosure  of  the  tax 
Hen,  and,  like  the  statute  of  1872,  It  directed 
the  distribution  of  the  proceeds  to  the  vari- 
ous funds  entitled  to  It.  Chapter  43,  Laws 
1870,  provided  that,  if  lands  bid  in  by  coun- 
ties at  tax  sales  should  remain  unredeemed 
for  three  years,  the  county  commissioners 
might  permit  the  owners  to  redeem  for  a 
le.ss  sum  than  the  taxes,  or  the  county  clerk 
might  assign  the  county's  tax-sale  certificate 
for  a  less  sum  than  the  amount  due  tliereon. 
It  also  provided  In  Its  third  section  for  a  dis- 
tribution of  the  proceeds  of  redemption  or 
assignment  to  the  diifereut  funds.  While  all 
the  above-mentioned  acts  provided  that  the 
net  proceeds  realized  from  the  above-men- 
tioned sales,  redemptions,  or  assignments  of 
certificates  should  be  distributed  among  and 
-credited  to  the  different  funds  in  proper  pro- 
portion, none  of  them  provided  what  should 
be  done  as  to  the  unrealized  portion  of  taxes. 
While  It  would  seem  tiiat  a  proper  account 
of  such  unrealized  taxes  should  be  kept, 
none  of  the  acts.  In  terms,  so  provided. 
Chapter  100,  Laws  188.J,  provided  In  Its  first 
section  that,  as  to  lands  sold  under  the  acts 
■of  1872  and  1877,  the  county  clerk  should 
"divide  and  charge  the  amount  of  such  un- 
realized tax  to  the  several  funds  in  proper 
proportion,"  etc.,  wliUe  In  its  second  s<!ctlon 
it  amended  the  third  section  of  chapter  43, 
LaAvs  1870.  by  adding  a  provision  that  taxes 
uncollected  upon  a  redemption  or  assignment 
of  the  certificate  of  sale  of  lands  sold  and 
bid  In  by  tlie  county  should  be  "divided 
among  and  charged  to  the  several  funds  In 
proper  proportion,"  etc.  Thus,  the  provi- 
sions of  the  law  as  to  the  debiting  and  cred- 
iting of  realized  aud  unrealized  taxes  on 
lands  sold  under  the  acts  of  1872  and  1877, 
or  redeemed,  etc.,  under  the  act  of  1870,  were 
made  uniform  aud  plain.  Noue  of  these  acts, 
nor  any  acts  to  which  our  atteutiou  has  been 
called,  provided  a  methoil  of  securing  to  the 
state  the  unrealised  portion  of  taxes  which 


the  connties  had  been  unable  to  collect  upon 
land  sales,  redemptions,  or  assignments  of 
certificates.  However,  during  aU  this  time 
there  was  a  provision  declaring  that  each 
county  should  be  responsible  to  the  state  for 
the  full  amount  of  taxes  levied  for  state  pur- 
poses, together  with  a  provision  which  seem- 
ingly, though  not,  as  we  think  In  proper  con- 
struction, would  seem  to  neutralize  or  modi- 
fy the  one  first  mentioned,  to  the  effect  that 
the  county  treasurer  should  not  be  required 
to  pay  to  the  state  treasurer  more  state  taxes 
than  were  actually  collected  by  him.  Gen. 
St.  1868,  c.  107,  $$  1.32-134;  Laws  1876,  c.  34. 
§1  1U2-104.  These  provisions  are  stiU  upon 
the  statute  book.  tien.  St  1807,  c.  138,  §S 
181,  182.  The  meaning  of  these  two  sections 
is  that,  while  counties  are  liable  to  the  state 
for  the  full  amount  of  the  levy  for  state  pur- 
poses, the  county  treasurer  shall  not  be  re- 
quired to  take  moneys  belonging  to  other 
funds  with  wblcl;i  to  pay  the  amount  due  the 
state.  The  act  of  1885,  c.  109,  undertook  to 
provide  for  the  collection  of  all  delinquent 
state  taxes  due  from  counties  during  all  the 
pr(  vlous  years,  aud  also  to  provide  a  method 
for  making  up  the  deficiency  occurring  in 
succeeding  years.  It  provided  in  its  third 
section  what  had  never  before  been  provided 
for,— a  certification  to  the  auditor  of  state  of 
the  amount  of  uncollected  state  taxes  for 
which  the  county  was  entitled  to  credit— and 
it  directed  the  atidltor  and  treasurer  to  ac- 
cordingly credit  the  counties  with  the 
amount.  This  crediting,  as  Is  evident  from 
the  provisions  of  the  act,  was  intended  to  be 
provisional,— was  intended  to  provide  for  an 
accounting  between  the  counties  and  the 
stale  as  to  uncollected  state  taxes,  and  was 
not  Intended  to  declare  the  nonliability  pf 
the  counties.  This  Is  manifest  becaiise 
while  in  its  fourth  section  It  gave  counties 
until  JiUy  13,  1885,  within  which  to  claim 
credits  uiK>n  levies  made  previous  to  1884,  it 
nevertheless,  by  section  5,  provided  that  the 
auditor  of  state  should  on  the  fourth  Monday 
In  July,  1885,  report  to  each  county  the  bal- 
ance due  from  It  upon  delinquent  taxes,  and 
that  the  county  clerk  should  then  determine 
the  rate  per  cent,  necessary  to  raise  the 
amount,  and  should  place  it  upon  the  tax 
roll  In  addition  to  the  state  tax  for  that  year; 
and  it  followed  this  with  a  proviso  that  the 
additional  levy  should  not  exceed  one-half 
mill  In  any  year,  but  that  It  should  be  con- 
tinued until  tlie  delinquent  taxes  due  from 
each  county  had  been  paid.  These  provi- 
sions were  by  their  terms  limited  to  the 
taxes  of  1883  and  the  preceding  years.  In 
l.HOl  the  time  In  which  counties  were  allow- 
ed under  the  provisions  of  section  4,  c.  109, 
Laws  1885,  to  claim  credit  for  uncollected 
state  taxes  under  the  levies  of  1883  and  pre- 
ceding years,  was  extended  to  July  15,  1801. 
Laws  1801,  c.  205.  In  1895  a  simlhir  exten- 
sion of  time  was  allowed.  I.iaw8  1805,  c.  262. 
It  is  evident  from  these  various  enactments 
that  the  legislature  had  In  contemplation  an 
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accounting  between  the  state  and  the  seTeral 
eountlefi  as  to  the  delinquent  state  taxes  of 
1883  and  preceding  years,  and  that  It  waa 
proTlding  for  the  correction  of  such  delin- 
quencies by  the  collection  and  payment  of 
the  amounts  due.  As  to  delinquencies  in  the 
payment  of  state  taxes  for  the  year  1884  and 
subsequent  years,  provision  was  made  by 
the  act  of  1885,  c.  15»,  $  6.  That  section,  in 
terms,  declares:  "If  after  the  settlement  by 
the  county  treasurer  of  any  county  in  No- 
vember of  each  year  as  provided  in  section 
ninety-nine,  chapter  thirty-four,  of  the  Ses- 
sion Ijiws  of  Eighteen  Hundred  and  Seven- 
ty-Six, there  shall  remain  due  from  such 
county  any  portion  of  tlie  state  tax  levied 
for  the  preceding  year,  the  auditor  of  state 
on  the  second  Monday  of  July  in  each  year 
succeeding  the  said  November  settlement 
shall  report  to  the  county  cleric  of  such  coun- 
ty the  amounts  of  such  unpaid  tax,  and  the 
county  clerk  shall  determine  the  rate  per 
cent,  necessary  to  raise  the  said  amount, 
and  shall  place  the  same  on  the  tax  roil  in 
addition  to  the  regular  levy  for  state  pur- 
poses, and  the  same  shall  be  collected  by  the 
county  treasurer,  and  paid  into  the  state 
treasury  as  are  other  state  taxes."  This  sec- 
tion, therefore,  supplements  section  102,  c. 
34,  of  the  Laws  of  1876  (Gen.  St.  1897,  c.  158, 
{  182).  Together  they  declare  the  continu- 
ing liability  of  the  counties  to  the  state  for 
the  full  amount  of  state  taxes,  and  provide 
a  method  by  which  the  deficiency  shall  be 
collected  and  paid  into  the  state  treasury. 
These  provisions  are  plain.  They  leave  no 
room  for  construction.  As  before  stated,  the 
demand  made  by  the  county  upon  the  audi- 
tor and  treasurer  is  for  a  credit  for  the 
amount  of  the  uncollected  state  taxes.  The 
alternative  writ  Issued  in  the  case  does  not 
state  the  years  in  which  the  delinquencies 
occurred.  If  they  occurred  In  1884  or  preced- 
ing years,  the  claim  of  credit,  even  as  a  mere 
matter  of  formal  accounting  between  the 
county  and  the  state,  could  not  be  allowed, 
because  by  the  provisions  of  the  acts  of  1891 
and  18i)5,  before  referred  to,  the  time  within 
whicli  the  claim  of  credit  must  be  made  has 
long  since  expired;  and,  as  before  stated, 
the  credit,  when  allowed  under  the  provi- 
sions of  section  4,  c.  190,  of  the  Laws  of  1885, 
as  amended  by  the  subsequent  acts  of  1891 
and  18iK>,  would  be  provisional  in  its  nature, 
and  would  be  followed  by  a  certification 
from  the  auditor  of  the  delinquency  thus 
temporarily  credited,  upon  receipt  of  which 
a  special  levy  to  correct  it  would  have  to  be 
made.  As  to  the  state  taxes  levied  in  1885 
and  since  that  time,  no  credit,  even  as  a 
matter  of  mere  boolclceeping,  is  allowed,  be- 
cause the  statute  above  quoted  specifically 
declares  that  the  county  clerk,  upou  the  re- 
ceipt of  a  report  from  the  auditor  of  state, 
on  the  second  Monday  of  July  in  each  year 
of  the  amount  of  the  delinquency,  shall  de- 
termine the  rate  per  cent,  necessary  to  raise 
such  amount,  and  shall  place  It  on  the  tax 


roll  in  addition  to  the  regular  levy  for  state 
purposes.  The  county  is  not  entitled  to  a 
peremptory  writ  The  motion  to  quash  the 
alternative  writ  Is  therefore  sustained,  and 
the  peremptory  writ  denied.  All  the  Justices 
concurring. 


(62  Kan.  8S) 

DAXGEHFIEI.D  v.  ATCHISON,  T.  &  S.  F. 

KY.  CO. 

(Supreme  Court  of  Kausas.    .Tune  9,  1900.) 

CARRIKRS— L.IMITED      TICKETS— REGULATIONS 
FOR   USE— EJECTION    OF    PASSEN- 
GER—ESTOPPEL. 

1.  Conditions  in  a  round-trip  excursion  rail- 
road ticlcot  stipulatinK  that  it  shall  be  used 
only  V)y  tile  original  purcliascr,  and  requiriiiK 
him  to  identify  himsplf  as  such  at  the  point  of 
destiutttiou  before  beginning  the  return  pas- 
suKe,  are  uot  unreasonable  or  invalid. 

2.  D.  purchased  the  return  portion  of  such 
a  tiolcet  from  a  brolcer  at  the  point  of  destina- 
tion, upon  which  the  conditions  named  were 
plainly  printed.  It  had  not  been  signed  by  the 
original  purchaser,  and  the  broiler  signed  D.'s 
name  on  tlie  ticljet  as  tliough  he  were  the  orig- 
inal pnrclinwr.  had  tlie  signature  witnessed, 
and  then  delivered  it  to  D.,  who  started  on  his 
journey.  The  first  conductor  to  whom  it  was 
presented  accepted  the  ticl^et  for  passage,  but 
tlie  second  conductor  discovered  that  D.  was 
not  entitled  to  ride  upon  the  ticket,  took  it  up, 
and  v.,  having  refused  to  pay  his  fare,  was  re- 
quired to  leave  the  train.  Held,  that  D.,  not 
being  tlie  original  purchaser,  nor  having  com- 
plied with  the  conditions  plainly  printed  upon 
the  ticket,  was  uot  entitled  to  ride  upon  the 
same;  that  the  conditions  of  the  contract  were 
uot  waived,  and  the  railway  company  was  not 
estopped  to  refuse  the  ticket  because  the  agents 
of  the  com|>any  to  whom  it  was  first  presented 
did  not  discover  the  imposition,  and  when  the 
discovery  was  made  the  company  had  the  right 
to  refuse  to  carry  D.  further,  and,  upon  his 
failure  to  pay  his  fare,  to  require  him  to  leave 
the  train. 

3.  The  general  rule  is  that  the  conduct  of  one 
which  had  been  induced  by  the  misrepresenta- 
tion or  fraud  of  another  cannot  be  relied  upon 
by  the  latter  as  an  estoppel. 

(Syllabnn  by  the  Court.) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Judse. 

Action  by  ITionias  Dangerfleld  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  defendant,  and  plalutlfF 
brings  error.    Affirmed. 

Waters  &  Waters,  for  plaintiff  in  error. 
A.  A.  Hurd,  O.  J.  Wood,  W.  Llttiefleld,  and 
Roljert  C.  Heizer,  for  defendant  in  error. 

JOHNSTON,  J.  Thomas  Dangerfleld,  con- 
templating a  trip  to  li^urope,  and  desirous  of 
purchasing  transportation  from  his  home  at 
Scrauton,  Kan.,  to  the  city  of  New  York,  ap- 
plied to  an  agent  at  Scranton,  who  wrote  to 
a  ticket  broker  in  Topeka,  and  from  him  pro- 
cured the  unused  portion  of  an  excursion 
ticket  over  the  Atchison,  Topeka  &  Santa  F6 
Railway.  AVitb  this  ticket  he  started  on  his 
journey,  and  tlie  first  conductor  of  the  railway 
company  to  whom  he  presented  the  ticket  ac- 
cepted It  for  passage  from  Topeka  to  Kansas 
City.  There  another  conductor  came  upon 
the  train,  and  when  the  ticket  was  presented 
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to  him  he  took  It  Tip,  refused  to  allow  Danger- 
field  to  ride  upon  It,  and,  as  the  passenger 
did  not  pay  hlB  fare,  he  was  required  to 
leave  the  train.  For  the  loss  sustained  by 
being  compelled  to  discontinue  his  journey, 
and  for  the  disgrace  and  humiliation  of  being 
put  off  the  train,  he  seeks  a  recovery  from 
the  ralltray  company. 

The  ticket  purchased  by  Dangerfield  from 
the  ticket  broker  at  Topeka  tiad  been  sold  in 
Chicago  at  a  reduced  rate  by  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  and 
provided  for  a  round-trip  ride  from  Chicago 
to  Topeka  over  the  road  of  the  company  is- 
suing It,  and  a  return  to  Chicago  from  To- 
peka over  the  Atchison,  Topeka  &  Santa  F6 
Railway.  It  was  sold  subject  to  certain  con- 
ditions that  were  plainly  written  on  the  face 
of  the  ticket,  and  one  among  them  was  that 
It  should  be  used  within  limited  times,  for 
continuous  passage,  and  only  by  the  original 
purchaser,  who,  at  the  point  of  destination, 
and  before  return  passage,  was  required  to 
Identify  himself  as  the  original  purchaser  in 
a  particular  way.  There  was  a  clause  that, 
unless  the  provisions  of  the  ticket  were  fully 
complied  with.  It  should  be  void.  It  appears 
that  tike  original  purchaser  did  not  sign  the 
ticket  when  It  was  purchased,  as  the  con- 
tract seemed  to  require,  and  that  the  ticket 
broker  signed  Dangerfleld's  name  to  the 
ticket  when  the  purchase  was  made,  as  though 
he  were  the  original  purchaser,  and  had  it 
witnessed  by  agents  of  the  railway  company 
In  North  Topeka.  Upon  the  facts  the  district 
court  held  the  ticket  to  be  Invalid  In  the 
bands  of  Dangerfield,  and  that  he  was  not 
entitled  to  recover  from  the  railway  company. 

Limited  round-trip  tickets,  like  the  one  pre- 
sented by  Dangerfield,  are  in  common  use 
throughout  the  country,  and  the  conditions 
written  upon  the  face  of  such  tickets,  and 
which  constitute  the  contract  between  the 
parties,  are  not  unreasonable  or  invalid.  The 
ticket  itself  was  notice  to  Dangerfield  that  It 
could  only  be  used  by  the  original  purchaser, 
and  that  it  was  Invalid  In  the  hands  of  any 
one  else.  He  knew  that  he  was  not  the  orig- 
inal purchaser,  that  his  name  had  been  sign- 
ed to  it  by  some  one  else  as  though  he  were 
the  original  purchaser,  and  he  knew  also  that 
he  had  never  been  identified  to  the  agents  ot 
the  railway  company  as  the  original  purchas- 
er. The  conductor  to  whom  the  ticket  was 
first  presented  did  not  detect  the  deception, 
and  raised  no  question  as  to  the  validity  of 
the  ticket,  but  the  suspicions  of  the  second 
conductor  were  In  some  way  aroused,  and 
upon  inquiry  he  learned  from  Dangerfield 
that  he  was  not  entitled  to  ride  upon  the 
ticket,  and  in  default  of  the  payment  of  fare 
he  required  him  to  leave  the  train.  The 
validity  of  the  contract  between  the  purchaser 
and  the  railway  company  issuing  the  ticket 
is  conceded,  and  the  plaintiff  also  conceded 
that  the  railway  company  might  have  refused 
the  ticket  when  it  was  presented  to  Its  agents 
and  to  the  first  conductor;  but  It  is  contended 


that  the  conductor  having  accepted  It  for 
passage  at  the  outset,  and  having  allowed 
Dangerfield  to  start  (m  hla  Journey,  the  rail- 
way company  Is  thereafter  estopped  to  ques- 
tion the  validity  of  the  ticket,  or  to  deny  his 
right  to  be  carried  upon  It.  The  doctrine  of 
estoppel  Is  not  applicable  la  such  cases;  and 
the  plaintiff,  who  was  pretending  to  be  the 
original  purchaser,  and  was,  therefore,  prac- 
ticing a  deceit  upon  the  other  party,  is  not 
entitled  to  Invoke  the  equitable  rule  In  his 
favor.  The  general  rule  Is  that  the  c(»i- 
duct  of  one,  which  has  been  Induced  by  the 
misrepresentation  or  fraud  of  another,  cannot 
be  relied  upon  by  the  latter  as  an  estoppel. 
Nor  can  there  be  any  waiver  or  estoppel  with- 
out knowledge  by  the  agents  of  the  company 
of  the  facts  and  circumstances  under  which 
Dangerfield  had  procured  the  ticket  The 
fact  that  those  to  whom  the  invalid  ticket 
was  first  presented  did  not  detect  the  Impo- 
sition does  not  preclude  a  refusal  of  such 
ticket  by  other  agents  or  conductors  who 
subsequently  discovered  its  Invalidity.  Bow- 
ers V.  Railroad  Co.,  158  Pa.  St.  302,  27  Atl. 
893;  Boylan  v.  Railroad  Co.,  182  U.  S.  146. 
10  Sup.  Ct.  50,  as  L.  Ed.  290. 

Attention  is  called  to  the  fact  that  the  orig- 
inal purchaser  did  not  sign  the  tldcet  when 
1^  was  Issued,  but  It  Is  clear  that  his  failure 
to  sign  did  not  eliminate  the  conditions  of 
the  contract.  If  these  were  binding  upon  the 
company,  they  were  equally  binding  iQ>on  the 
purchaser,  whether  signed  by  him  or  not. 
Neither  does  the  fact  that  the  first  cmnpany 
omitted  or  dispensed  with  the  signing  of  the 
ticket  affect  the  right  of  the  second  company 
to  Insist  on  the  conditions,  and  It  did  not  make 
the  ticket  transferable.  Comer  v.  Foley 
(Ga.)  25  8.  K.  071.  The  ticket  was,  in  fact 
not  transferable,  and  Dangerfield,  not  being 
the  original  purchaser,  had  no  right  to  ride 
upon  it  As  soon  as  the  agents  of  the  com- 
pany discovered  that  the  conditions  <mC  the 
contract  written  on  the  face  of  the  ticket 
had  been  violated,  they  had  the  right  to  re- 
fuse to  carry  the  passenger,  and,  upon  his 
failure  to  pay  fare,  to  require  him  to  leave 
the  train.  Abram  v.  Railway  Co.,  83  Tex. 
61,  18  S.  W.  321;  Moses  v.  RaUroad  Co..  73 
Ga.  356;  Rahllly  v.  Railway  Co.,  66  Minn. 
143,  68  N.  W.  858;  1  Fetter,  Carr.  Pass.  382. 
The  judgmait  of  the  district  coturt  will  be 
affirmed.    All  the  justices  concurring. 


(«S  Kan. ««) 
CASE  T.  CHBROKEB  LANTON  SPELTER 
CO.  et  ai. 
(Supreme  Court  of  Kansas.    June  9,  1900.) 

EXECUTION  SALE. 
By  the  provisions  of  section  23  of  the  act 
of  18U3.  providing  for  the  sale  of  real  estate 
upon  excontion  or  other  like  proces.s  (Laws 
181)3.  c.  100;  Hen.  St.  1807.  c.  95,  art.  22;  Gen. 
St.  1809,  f  4742  et  seq.).  land  once  sold  upon 
such  process  cannot  again  be  sold  in  satisfac- 
tion of  any  inferior  judgment  or  lien  under 
which  the  holder  of  such  lien  was  allowed  a 
right  of  redemption,  contingent  upon  the  non-' 
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^exercise  of  the  trame  right  ty  the  preterred 

classes    of    persons  .  therein    mentioned,    but 
whose  contingent  right  did  not  accrue  to  him, 
•on  account  of  the  exercise  of  the  superior  right 
■by  one  of  the  preferred  classes. 
(Syllabus  by  the  Govt.) 

Error  from  district  court,  Crawford  coun- 
ty; W.  L.  Simons,  Judge; 
•  Action  by  George  A.  Case  against  the  Cher- 
okee Mining  &  i^elting  Company-  and  oth- 
ers. Judgment  for  plalntlfC.  On  sale  of  cer- 
tain land  belonging  to  defendant,  the  Chero- 
'kee  Lanyon  Spelter  Company  made  a  motion 
■to  set  It  aside.  Motion  granted,  and  Case 
brings  error.    Affirmed. 

S.  E.  Cheeseman,  J.  R.  Sapp,  and  B.  S. 
Galtsklll,  for  plaintiff  in  error.  Alorrls  01  ig- 
gitt,  for  defendants  In  error. 

DOSTEH,  C-  J.  This  is  &  proceeding  In  er- 
ror from  an  order  refusing  to  confirm  a  sale 
of  real  estate,  and  from  an  order  sustaining 
a  motion  to  set  aside  the  sale,  and  it  Inyolves 
a  consideration  of  some  of  the  provisions  of 
the  act  of  1S03  providing  for  the  redemption 
of  real  estate  from  execution  or  Judicial  sale. 
Gen.  St.  1897,  c.  95,  art  22;  Gen.  St.  1899, 
I  4742  et  seq.  In  1895  the  Long-Bell  Lumber 
Company  recovered  a  Judgment  against  the 
Cherokee  Mining  &  Smelting  Company.  Sub- 
sequently it  caused  the  issuance  of  sale  pro- 
cess, and  the  sale  of  certain  real  estate  be- 
longing to  the  Judgment  debtor.  At  this  sale 
one  fidward  E.  Wells  became  the  purchaser. 
Soon  thereafter  the  sale  -was  confirmed,  and 
the  sheriff  directed  to  issue  a  certificate  of 
purchase  in  accordance  with  the  act  of  1893. 
Soon  after  this  sale  and  confirmation  the 
plaintiff  in  error,  George  A.  Case,  recovered 
a  Judgment  against  the  Cherokee  Mining  & 
Smelting  Company,  and  soon  after  that  time 
the  company  named  assigned  its  right  of  re- 
demption of  the  land  sold  under  the  Long- 
Bell  Lumber  Company's  Judgment  to  one  Rol- 
lin  Steward,  and  also  executed  to  him  a  war- 
ranty deed  therefor.  Shortly  l»efore  the  ex- 
piration of  one  year  from  the  time  of  the  be- 
fore-mentioned sale  to  Wells  in  the  suit  of 
the  Long-Bell  Lumber  Company  against  the 
Cherokee  Mining  &  Smelting  Company,  Bol- 
lln  Steward,  as  owner  of  the  right  of  redemp- 
tion, redeemed  the  land  from  the  sale,  and 
soon  thereafter  he  executed  a  conveyance  of 
such  lanu  to  the  defendant  in  error  herein, 
the  Cherokee  Lanyon  Spelter  Company.  Sub- 
sequently the  plaintiff  in  error  herein, 
George  A.  Case,  caused  an  execution  to  issue 
upon  his  judgment  against  the  Cherokee  Min- 
ing &  Smelting  Company,  and  caused  another 
sale  of  the  land  which  bad  been  sold  under 
the  previous  judgment  of  the  Long-Bell  Lnin- 
ber  Company,  and  from  which  first  sale 
Steward,  as  stated,  had  made  redemption. 
At  the  sale  thus  procured  by  Case,  he  be- 
came the  purchaser  of  the  land.  The  Chero- 
kee Lanyon  Spelter  Company,  the  owner  of 
the  conveyance  from  Steward,  moved  to  set 
aside  the  sale  to  Case,  while  he,  in  turn, 


moved  to  confirm  ItJ  "BhhmiUon-iA  set  aside 
was  anstained;"  the' motion  td.  confirm,  de- 
nted. From  these  orders  Gate  lias  prosecuted 
error  to  this  court. 

The  plaintiff  tn  error  was  a '  subsequent 
Judgment  creditor  of  the  Cherokee  Mining 
&  Smelting  Company.  Under  the  provisions 
of  the  redemption  act,  a  Judgment  debtor,  or 
his  assignee  <^  the  right  of  redemption,  is 
given  a  preferred  right,  within  the  first  12 
months  after  ttte  sale,  to  redeem.'  For  the 
next  three  months  creditors,  In  the  order  of 
priority  of  their  liens,  are  allowed  the  right 
of  redemption.  The  main  proposition  of 
counsel  for  plaintiff  in  error  is  that  a  pur- 
chaser at  an  execution  or  Judicial  «ale  has, 
during  the  period  allowed  for  redemption, 
only  a  lien  upon  the  land  for  the  repaj-ment 
of  the  purchase  money,  and  that  in  this  case 
the  redemption  of  the  land  by  Steward,  the 
assignee  of  the  Judgment  debtor,  from  the 
sale  under  the  prior  Judgment  of  the  Long- 
Bell  Lumber  Company,  made,  as  it  was,  pre- 
vious to  the  time  when  the  right  of  his  dient 
to  redeem  accrued,  and  which  thereby  pre- 
vented his  client's  right  of  redemption,  was 
a  simple  discharge  of  the  prior  purchase- 
money  Uen,  and  left  the  land  subject  to  the 
subsequent  Judgment  lien,— in  other  words, 
that  it  was  a  discharge  of  a  lien,  and  not  a 
redemption  of  land.  This  is  not  his  lan- 
guage, but  it  is  the  point  his  argument  would 
establish.  The  assertion  of  the  claim  thus 
made  Is  preceded  by  some  subsidiary  propo- 
sitions, such  as  that  the  redemption  act  Is  to 
be  strictly  c(Hi8trued,  and  the  rights  claimed 
under  it  are  to  be  strictly  pursued;  that  the 
object  of  the  redemption  law  is  to  apply  the 
debtor's  lands,  as  far  as  possible,  to  the  pay- 
ment of  his  debts;  that  statutory  redemp- 
tion rights  are  not  conferred  for  the  benefit 
of  the  prior-sale  creditor,  but  for  the  benefit 
of  the  debtor  and  Junior  incumbrancers;  that 
the  right  of  Roliin  Steward,  as  assignee  of 
the  Cherokee  Mining  &  Smelting  Company's 
right  of  redemption,  became  merged  in  the 
conveyance  of  the  legal  title  made  to  blm  by 
such  company,  etc. 

A  right  to  redeem  from  a  sale  of  real  es- 
tate Is  purely  statutory.  It  does  not  exist 
at  common  law.  Courts  of  equity,  la  Jus- 
tifiable cases,  may  grant  in  their  decrees  of 
sale  something  akin  to  the  right,  but  the 
power  thus  exercised  Is  apart  from  the  one 
conferred  by  the  statute  under  considera- 
tion. In  the  case  before  us,  tlie  statute, 
after  authorising  sales  of  real  estate  upon 
legal  process,  confers  upon  certain  interested 
classes  of  persons  a  right  of  redemption  from 
the  sale;  and  it  also  points  out  the  mode 
and  time  of  the  exercise  of  tlie  right,  and, 
in  addition  thereto,  declares  the  effect  to 
follow  the  sale  and  the  allowance  of  the 
right.  In  this  last  particular  It  is  unlike 
the  statutes  of  other  states  m>on  wWch  the 
decisions  cited  by  counsel,  for  plaintiil  in 
eri-or  are  based.  It  is  altogether  likely  that 
In  the  case  pf  a  statpte  which  merely  au- 
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thorlzes  the  sale  of  re&I  estate,  and  merely 
gives  a  right  of  redemption  from  the  sale, 
without  prescribing  the  efTect  of  the  sale 
and  the  allowance  of  the  right,  the  conse- 
quence of  the  exercise  of  the  right  would  only 
be  to  free  the  land  from  the  prior  Judgment 
or  other  lien  upon  which  it  was  sold,  and 
thus  give  place  to  subsequent  liens;  but,  if 
the  statute  which  authorizes  the  sale  and 
gives  the  redemption  right  likewise  declares 
the  effect  of  the  sale  and  allowance  of  the 
right,  that  effect,  and  it  alone,  may  be  al- 
lowed. Our  statute  (section  23  of  the  orig- 
inally published  act)  reads  as  follows:  "Real 
estate  once  sold  upon  order  of  sale,  special 
execution  or  general  execution,  shall  not 
again  be  liable  for  sale  for  any  balance  due 
uiwn  the  judgment  or  decree  under  which 
the  same  is  sold,  or  any  judgment  or  lien 
inferior  thereto,  under  which  the  holder  of 
such  lien  had  a  right  to  redeem  within  the 
fifteen  months  hereinbefore  provided  for." 
It  thus  appears  that  real  estate  once  sold 
shall  not  again  be  sold  for  the  satisfaction  of 
inferior  liens.  This  statute  is  not  only  pos- 
itive, but  it  is  plain,  down  to  the  concluding 
clause.  The  land  shall  not  again  be  sold 
for  the  satisfaction  of  inferior  liens  "under 
which  the  holder  of  such  lien  had  a  right  to 
redeem  within  the  fifteen  months  hereinbe- 
fore provided  for."  It  will  be  remembered 
that,  within  the  12  months  allowed  by  the 
statute  to  execution  debtors  and  their  as- 
signees of  the  right  of  redemption.  Stew- 
ard, the  assignee  of  the  Cherokee  Mining  & 
Smelting  Company,  redeemed  the  land  from 
the  sale.  This  exercise  of  the  right  of  re- 
demption by  Steward  prevented  Case,  the 
plaintiff  in  error,  from  exercising  his  like 
right  as  a  subsequent  lienholder.  Before 
the  time  for  the  exercise  of  his  right  had  ac- 
crued, redemption  had  been  effected  by  the 
one  to  whom  the  preferred  right  had  been 
given.  From  this  counsel  for  plaintiff  In 
error  argues  that  his  client  did  not  have  a 
right  to  redeem,  and,  therefore,  by  the  con- 
cluding clause  of  section  23,  was  not  exclud- 
ed from  the  right  to  procure  a  resale  of  the 
land  for  the  satisfaction  of  his  judgment 
In  this,  counsel  is  mistaken.  What  is  meant 
by  the  "right  to  redeem"  is  the  right  in  the 
contingency  and  under  the  conditions  al- 
lowed by  the  act.  The  phrase  "right  to  re- 
deem" is  not  synonymous  with  "opportunity 
to  redeem."  The  plaintiff  in  error  had  the 
right  to  redeem,  contingent  upon  the  failure 
of  a  preferred  class  of  persons  to  redeem. 
The  exercise  of  that  preferred  right  defeated 
the  right  of  plaintiff  ia  error,  but  it  did  not 
destroy  his  contingent  right  as  allowed  by 
law.  In  the  language  of  section  23  of  the 
redemption  act,  "judgment  or  lien  inferior 
thereto,  and  under  which  the  holder  of  such 
lien  had  a  right  to  redeem  within  the  fifteen 
months  hereinbefore  provided  for,"  was 
doubtless  used  to  distinguish  between  liens 
of  such  grade  and  those  still  more  Inferior, 
which  might  become  inchoate  upon  the  land 


within  the  final  three  months  allowed  to  the 
judgment  debtor  for  redemption  by  him. 
Suppose  a  judgment  against  the  debtor  should 
be  rendered  within  the  final  three  months 
mentioned,  or  suppose  the  debtor  within 
that  time  should  give  a  mortgage  upon  the 
land,  and,  before  the  expiration  of  the  final 
limit,  should  himself  redeem  from  the  sale; 
neither  this  judgment  creditor  nor  this  mort- 
gagee would  have  a  right  of  redemption, 
but  they  would  have  a  lien  which  should 
be  discharged.  Their  right  to  a  sale  of  the 
land  in  satisfaction  of  their  liens  should  be 
preserved,  and  it  is  preserved  by  the  section 
of  the  act  quoted.  This  act  excludes  a  re- 
sale by  creditors  who  had  a  right  of  redemp- 
tion within  the  prescribed  time,  though  they 
may  not  acquire  the  opportunity  to  exercise 
it,  but  It  does  not  restrict  the  right  of  re- 
sale by  creditors  who  had  no  right  of  re- 
demption at  all.  As  before  stated,  the  cases 
cited  by  counsel  for  plaintiff  in  error  are 
cases  in  which  the  effect  of  a  sale  and  the 
allowance  of  a  redemption  right  were  not 
prescribed  by  statute.  Where  such  effect  is 
not  thiis  prescribed,  it  may  be  that  upon 
common-law  principles  a  redemption,  so  call- 
ed, from  sale,  either  by  the  judgment  debtor 
or  his  assignee,  should  be  given  no  other  ef- 
fect than  the  payment  of  a  Hen.  It  was  so 
ruled  in  Curtis  v.  Millard,  14  Iowa,  128,  81 
Am.  Dec.  400.  In  that  case  It  was  held, 
"The  failure  of  a  subsequent  judgment  cred- 
itor to  redeem  the  land  of  the  debtor  from 
sale  under  a  former  judgment  does  not  ren- 
der his  judgment  lien  inoperative  against 
the  debtor  or  his  grantee,  in  the  event  nei- 
ther should  redeem  within  the  time  allowed 
by  law."  The  sale  was  had  in  that  case  un- 
der the  provisions  of  the  Iowa  statute  provid- 
ing for  the  sale  and  redemption  of  real  es- 
tate. Code  Iowa  1861,  c.  110,  S  1924  et  seq. 
That  statute,  however,  did  not  contain  any 
provision  similar  to  section  23  of  our  re- 
demption act,  nor  did  it  contain  any  provision 
declaring  the  effect  of  a  redemption  upon  the 
rights  of  subsequent  Uenholders.  Our  con- 
clusion Is  that  the  orders  of  the  court  below 
refusing  to  confirm  the  sale,  and  ruling  that 
the  sale  should  be  set  aside,  were  correct, 
and  should  be  affirmed.  They  are  affirmed. 
All  the  justices  concurring. 


DOBBS  et  al.  v.  STATE. 

(Supreme  Court  of  Kansas.    June  9,  1000.) 

CRIMINAL  LAW— ERROR— CORAH  NOBIS. 

A  writ  of  error  coram  nobis  may  be  obtain- 
ed in  a  criminal  proceeding  by  a  motion  for 
the  writ,  and  notice  thereof  served  upon  the 
county  attorney.  For  such  purpose  *Se  state 
is  deemed  to  bo  still  in  court,  and  upon  the 
facts  in  this  case  it  is  held  that  the  motion  to 
obtain  the  writ  is  a  proceeding  in  the  principal 
case  to  which  the  state  was  a  party,  and  not 
a  new  and  distinct  suit  brought  by  the  defend- 
ants against  the  state. 

(SyUabus  by  the  Court) 
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Brror  from  district  court,  Oreenwood  ooon- 
ty;   C.  W.  Shlnn,  Judge. 

George  H.  Uobbs  and  Emelia  New  were 
convicted  of  murder,  and  more  for  writ  of 
error  coram  nobis.  Motion  dismissed,  and 
petitioners  bring  error.    Keversed. 

Stotrell  &  Nold.  for  plaintiffs  in  error.  L. 
H.  Johnson,  for  tbe  State. 

JOHXSTOX,  J.  This  was  a  motion  for  a 
writ  of  error  coram  nobis  in  a  prosecution 
in  Greenwood  county  of  George  H.  Dobbs 
and  Emelia  New,  who  were  convicted  of  mur- 
der on  January  24,  1808.  The  motion,  which 
was  accompanied  by  an  af&davlt  setting  forth 
tbe  reasons  for  the  issuance  of  tbe  writ, 
which  is  designated  as  an  assignment  of  er- 
ror, was  filed  in  tbe  district  court  on  Febru- 
ary 25,  1880.  At  the  same  time  notice  of 
tbe  motion  was  served  on  the  county  attor- 
ney of  Greenwood  county,  who  subsequently 
appeared,  and  moved  tbe  court  to  dismiss  the 
motion  and  proceeding  on  Jurisdictional 
grounds,  namely:  (1)  That  the  state  is  a  sov- 
ereign power,  which  cannot  I>e  sued  without 
its  consent  and  that  no  consent  has  been 
given;  (2)  that  no  service  of  a  sufficient  sum- 
mons has  been  made  upon  the  state;  and  (3) 
that  no  bond  or  security  for  costs  has  been 
given,  or  any  sufficient  excuse  stated  for  the 
failure  to  give  the  same.  The  court  sus- 
tained that  motion  and  dismissed  the  pro- 
ceeding, and  the  defendants  in  the  prosecu- 
tion prosecuted  proceedings  in  the  court  of 
appeals,  and  that  court  certified  the  case  to 
the  supreme  court. 

It  is  not  denied  that  the  wrtt  of  error  co- 
ram nobis  is  available  in  cases  like  the  pres- 
ent one,  nor  is  there  any  attack  made  upon 
the  sufficiency  of  the  averments  upon  which 
the  application  for  the  writ  Is  based.  In 
fact,  the  sufficiency  of  the  averments  or  the 
merits  of  the  controversy  appear  not  to  have 
been  considered  or  decided  by  the  trial  court, 
but  the  decision  rests  alone  upon  tbe  view 
that  this  is  an  Independent  proceeding,  which 
cannot  be  brought  against  the  state  without 
its  consent.  Treating  tbe  writ  as  an  avail- 
able remedy,  as  we  must,  the  only  question 
open  for  review  at  this  time  is  whether  the 
state  was  in  court,  and  required  to  answer 
the  motion,  notice  of  which  was  served  upon 
tbe  county  attorney.  If  the  proceeding  is  to 
be  regarded  as  a  new  suit  brought  against 
the  state  to  obtain  a  new  trial  upon  one  of 
the  statutory  grounds,  as  was  done  in  Asl)ell 
T.  State,  60  Kan.  51,  55  Pac.  338,  the  ruling 
of  tbe  trial  court  was  right,  and  should  be 
affirmed.  On  the  other  band,  if  it  is  not  a 
new  action  against  the  state,  but  a  proceed- 
ing instituted  by  tbe  defendants  in  the  crim- 
inal prosecution,  as  was  done  in  State  v. 
Calhoun,  50  Kan.  523,  32  Pac.  38,  18  L.  R.  A. 
838,  the  state  must  be  regarded  as  still  in 
court,  and  subject  to  challenge  by  the  com- 
mon-law writ  of  error  coram  nobis.  Mani- 
festly, tbe  defendants  undertook  to  follow 


the  procedure  employed  in  the  Calhoun  Case, 
for.  Instead  of  causing  a  summons  to  be  is- 
sued and  served,  the  attention  of  the  state 
and  the  court  was  again  called  to  the  case 
by  a  mere  motion,  and  the  notice  of  the 
same.  In  entitling  the  motion  the  defend- 
ants were  first  named;  ttiat  is,  thero  was  a 
transposition  of  the  names  of  the  parties  to 
the  prosecution.  It  seems  to  us  that  the  cor- 
rect practice  in  moving  for  a  writ  of  error 
coram  nobis  is  to  retain  tbe  title  of  the  prin- 
cipal case,  but  this  practice  is  not  universally 
followed,  as  some  courts  bold  that  the  paper 
ought  not  to  be  entitled  in  any  suit.  5  Enc. 
PI.  &  Prac.  32.  The  important  consideration 
is  that  the  nature  of  the  relief  sought  by  the 
proceeding  shall  be  clearly  stated,  and  that 
it  shall  be  Instituted  in  the  very  same  case 
in  which  the  error  is  alleged  to  have  been 
committed.  Wliatever  may  be  the  correct 
practice,  the  fact  that  the  names  of  the  par- 
ties were  transposed  in  tbe  title  employed 
on  the  motion  and  other  papers  hardly  jus- 
tifies the  court  in  treating  the  application  for 
the  writ  as  a  new  proceeding  wholly  apart 
and  distinct  from  the  prosecution  in  which 
the  moving  parties  were  convicted.  The  rec- 
ord of  the  prosecutions  was  still  open.  The 
state  was  still  in  court  in  that  case,  and  was 
subject  to  challenge  by  the  defendants'  mo- 
tion for  the  purpose  of  obtaining  any  relief 
that  may  l>e  obtained  by  the  writ  of  error 
coram  nobis.  The  steps  taken  were  sub- 
stantially those  which  were  fflupioyed  in 
State  V.  Calhoun,  supra,  and  we  think  that 
error  was  committed  in  holding  that  the  state 
was  not  in  court,  and  in  dismissing  the  pro- 
ceeding. The  Judgment  of  the  court  will  be 
reversed.    All  tbe  Justices  concurring. 


(62  Kan.  U) 
ROBERTS  et  al.  v.  YAW  et  al. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

VENDOR  AND  PURCHAS BR— DEFAULT  IN  PAY- 
MENTS—CONTRACT— CONSTRUCTION. 

1.  Plaintiffs  executed  and  delivered  to  de- 
fendants a  bond  for  a  deed  to  real  estate,  which 
was  duly  recorded  by  the  latter.  Two  hun- 
dred and  ninety  dollars  was  paid  by  the  obligee 
at  the  date  of  the  instrument,  March  12,  1804. 
Tlxis  was  the  only  payment  made.  Defen-ed 
payments  were  due  as  follows:  $410  on  or  be- 
fore August  1.  1894.  and  $300  on  or  before 
January  1,  1895.  In  August,  1895,  plaintiffs 
tendered  a  deed  to  the  obligee  in  the  bond,  and 
demanded  payment  of  the  amounts  due,  which 
demand  was  refused.  An  action  was  brought, 
in  which  all  the  facts  were  pleaded  in  the  pe- 
tition, and  judgment  prayed  for  in  the  alterna- 
tive, either  for  a  foreclosure  of  the  bond  and  a 
sale  of  the  land  to  satisfy  the  amount  of  the 
deferred  payments,  with  interest,  or  a  cancel- 
lation of  the  contract,  and  for  a  decree  qniet- 
ine  the  plaintiffs'  title.  The  court  granted  the 
relief  last  prayed  for.  Beld  no  error;  that  de- 
fendants, by  reason  of  their  default,  were  not 
entitled  to  a  return  of  the  amount  of  their  fir^t 
payment  as  a  condition  to  granting  the  relief 
given  the  plaintiffs. 

2.  Where,  by  the  terms  of  a  written  instru- 
ment, time  is  not  made  of  the  essence  of  the 
contract,  it  can  nevertheless  be  made  so  by  a 
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p*rtoihilKift!e' '()#  ttTJcWir  5i)f  perfomiStice  byjone 
party  And  a  demand  upon  tlie>otber. 
<K3'Uabus  br  the  Court.) 

Error  from  court  of  appeals.  Northern  fle- 
partment,  Kastem  dlviBion. 

Action  by  Marseilns  Yaw  and  others  against 
Frank  Roberts  and  others.  Judgment  for 
defendants  was  reversed  In  the  court  of  ap- 
peals (OS  Fac.  490),  and  they  bring  error. 
Judgment  of  court  of  appeals  reversed,  and 
of  district  court  aflSrmed. 

This  action  was  based  upon  the  breach 
of  a  written  contract  for  the  sale  and  con- 
veyance of  real  estate.  On  .March  12,  1894, 
Prank  Roberts  and  wife  executed  and  de- 
livered to  Marsellus  Taw  their  bond  for  a 
deed  to  certain  land  In  Shawnee  county.  The 
bond  recited  that  ?200  had  been  paid  by  the 
obligee  at  the  delivery  of  the  Instrument; 
that  $410  were  to  be  paid  on  or  before  Au- 
gust 1,  18W.  and  the  balance— !f300— on  or 
before  January  1,  1895;  deferred  payments 
to  draw  7  per  cent,  interest  per  annum  from 
date.  The  bond  recites:  "Now,  If  said  par- 
ties of  the  first  part  shall,  on  or  before  the 
first  day  of  January,  A.  D.  1895,  and  upon 
full  payment  of  said  sum  and  sums  of  mon- 
ey, execute  and  deliver  to  said  party  of 
the  second  part  a  good  and  sufllclent  warranty 
deed,  conveying  an  absolute  and  Indefeasi- 
ble estate  in  fee  simple,  with  the  usual  cove- 
nant In  and  to  said  tract  and  parcel  of  land, 
then  this  obligation  shall  be  void;  other- 
wise, to  remain  in  full  force  and  effect." 
The  petition  filed  by  the  plaintiffs  below,  the 
obligators  In  the  bond,  alleged  the  execu- 
tion of  the  bond.  Its  acceptance  by  the  obli- 
gee, and  the  receipt  of  the  $290.  It  averred 
that  before  the  commencement  of  the  suit, 
and  on  August  6,  1895,  plaintiffs  duly  ex- 
ecuted their  deed  to  and  in  favor  of  Marsel- 
lus Yaw  for  the  real  estate,  with  covenants 
of  warranty  strictly  in  accordance  with  the 
terms  of  the  contract,  and  tendered  same  to 
him,  demanding  jjayment  of  the  balance  of 
the  purchase  money  agreed  upon,  which  de- 
mand was  refused;  that  plaintiffs  brought 
said  deed  into  court  for  the  use  and  benefit 
of  the  obligee  in  the  bond;  that  the  latter 
neglected  and  refused  to  perform  the  condi- 
tions of  the  bond  on  his  part,  or  to  pay  the 
balance  of  the  purchase  money;  that  Yaw 
filed  the  bond  for  record  in  the  office  of  the 
register  of  deeds,  and  same  was  recorded, 
March  12,  1894;  that,  notwlUistandlng  their 
refusal  to  perform  or  be  bound  by  the  terms 
of  the  writing,  the  defendants.  Yaw  and  wife, 
claim  some  estate,  right,  title,  or  Interest  to 
the  real  estate  adverse  to  plaintiffs  by  vir- 
tue of  said  bond,  which  they  refuse  to  sur- 
render to  the  plaintiffs  for  cancellation,  and 
which  casts  a  cloud  upon  tlie  title  of  their 
real  estate.  The  relief  prayed  for  was: 
First,  specific  performance  of  said  contract; 
a  Judgment  against  Yaw  for  $710,  with  in- 
terest, to  be  declared  a  first  lien  on  the  real 
estate;  a  foreclosure  of  all  the  estate  and 
interest  of  defendants,  and  an  order  of  sale 


'  td  satisfy  the  decree;  or.  If  the  oonrt  vhotdd 
find  that  the  contract  ought  not  to  be  en-/ 
'  forced  specifically,  that  defendants  surrender 
said  writing  and  bond  for  cancellation,  and 
that  the  cloud  cast  upon  the  title  to  the 
land  be  removed,  and  that  plaintiffs'  title  be. 
quieted,  etc.  The  defendants  below  answer- 
ed, first  denying  generally  the  allegations  of 
tlie  petition,  and  fiuthor  alleging  that  they 
paid  the  sum  of  $290  at  the  time  of  the 
delivery  of  the  bond,  and  averring  that  ever 
since  said  time  plaintiffs  below  have  been 
In  possession  of  the  land,  and  enjoying  the 
rents  and  profits  thereof,  and  that  since 
then  defendants  have  paid  taxes  on  the  land 
to  the  amount  of  $13.33;  that  on  or  about 
January  1,  1895,  defendants  tendered  and 
offered  to  pay  plaintiffs  the  further  sum  of 
$200,  and  proposed  that,  if  plaintiffs  wouW 
execute  a  deed,  and  hold  It,  so  it  could  be  de- 
livered upon  effecting  a  loan  on  the  land, 
defendants  would  execute  a  note,  and  secure 
the  same  by  a  mortgage  on  the  land  for  sntil-  . 
clent  to  pay  plaintiffs  fully  the  amotmt  due, 
and  that  plaintiffs  refused  to  do  this.  The 
prayer  of  the  answer  is  as  follows:  "Where- 
fore these  defendants  say  that  the  plaintiffs 
ought  not  to  have  a  decree  of  this  court  can- 
celing said  contract  without  first  paying  to 
defendants  said  .sum  of  $290,  with  interest 
thereon  from  March  12,  1891,  and  also  said 
sum  of  $1.3.33,  with  interest  from  the  date 
of  Its  payment;  and  so  these  defendants  pray 
that,  in  the  event  the  court  should  decree 
the  cancellation  of  said  contract,  that  de- 
fendants have  Judgment  against  plaintiffs  for 
said  sum  of  $290,  with  O  per  cent,  interest 
from  March  12,  1894.  and  also  for  said  sum 
of  $13.33,  with  Interest  thereon,  and  that 
said  sums  be  declared  n  first  lien  upon  the 
land  described  in  plaintiffs'  petition:  and 
that  the  court  do  enter  an  order  that,  if 
plaintiffs  do  not  pay  the  same  at  an  early 
day,  to  be  fixed  by  the  court,  that  said  land 
be  ordered  to  bo  sold  accordingly  to  pay  the 
same,  and  for  such  other  and  further  relief 
as  to  this  court  Khali  seem  right  In  tlie  prem- 
ises." On  tlie  trial  tlio  following  admissions 
were  made  by  tlie  parties:  "It  is  admitte<l 
that  tlie  oral  testimony  at  the  trial  of  this 
case  tended  to  prove  all  the  allegations  of 
the  plaintiftV  amendeil  pi'titlon.  and  showed, 
among  other  things,  tliat  plaintiff  Uobert* 
had  been  in  the  jiossi'ssion  of  said  premise."< 
ever  since  the  exwiition  and  delivery  of  said 
bond  for  deed;  that  prior  to  tlie  commenc- 
ing of  his  action  he  tendered  defendant  Yaw 
a  deed  to  snld  premises,  and  demanded  pay- 
ment of  the  balance  due.  and  that  Yaw  foil- 
ed to  comply  with  this  demand.  The  de- 
fendant Yaw  and  his  wife  testified  that 
about  .January  1,  1895i  at  Yaw's  house,  he 
(Yaw^  offered  to  pay  llolierts  $200,  and  ask- 
ed Rolierts  to  accept  this  amount  and  ex- 
ec«ite  a  deed  to  him  for  said  land,  and  hold 
it  until  lie  (Yaw)  could  effect  a  loan  on  said 
premises  suflicient  to  pay  the  balance  that 
was  due,  and  that  Roberts  refused  to  do 
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this;  but  Roberts  testified  that  no  such 
offer  bad  been  made.  And  it  la  further  ad- 
mitted that  since  the  execution  of  said 
bond  for  a  deed,  and  before  the  commence- 
luent  of  the  action,  Yaw  paid  taxes  on  said 
land  to  the  amount  of  $13.33."  The  district 
court  rendered  a  judgment  declaring  that 
the  bond  for  a  deed  ■was  null  and  void,  and 
ordering  that  the  same  be  canceled,  and  for 
naught  held;  that  the  cloud  cast  upon  the 
title  of  the  real  estate  In  consequence  of 
the  execution  and  recording  of  said  instru- 
ment be  removed,  and  plaintiffs'  title  to  the 
land  quieted,  perpetually  enjoining  the  de- 
fendants from  Interfering  with  the  plaintiffs' 
possession  or  title.  This  judgment  of  the 
district  court  was  reversed  In  the  court  of 
appeals.  Northern  department  Yaw  r.  Rob- 
erts, 58  Pac.  490. 

Jetmore  &  Jetmore  and  D.  F.  Jetmore,  for 
plaintiffs  in  error.  J.  T.  Ward,  for  defend- 
ants in  error. 

SMITH,  J.  (after  stating  the  facts).  De- 
fendants in  error  contend  that  plaintiffs  in 
the  trial  court  were  at  most  entitled  to  con- 
ditional r^ief,  only,  under  their  petition,  de- 
pendent upon  the  repayment  to  the  obligee 
in  the  bond  for  a  deed  of  the  $280  paid  by 
Yaw  to  Roberts  at  the  date  of  the  instru- 
ment, together  with  $13.33  taxes,  paid  by  the 
former.  This  bond  for  a  deed  is  a  contract 
unilateral  in  character.  The  obligators  alone 
were  bound  by  its  provisions.  Gutbrle  v. 
Anderson,  47  Kan.  883,  28  Pac.  164.  When 
the  action  was  commenced,  Yaw,  defendant 
below,  had  been  in  default  for  about  14 
months.  At  no  time  had  he  offered  to  com- 
ply with  the  terms  of  the  instrument  requir- 
ing payment  as  a  condition  to  obtaining  a 
deed  to  the  land.  He  could  not  at  any  time 
bare  recovered  back  the  first  payment  of 
$290,  made  by  him  when  the  contract  was 
executed.  Ketchum  y.  Evertson,  13  Johns. 
3u9.  Plaintiffs  tendered  a  deed  to  the  land 
before  suit  was  brought,  demanding  pay- 
ment of  the  amount  due,  and  again  in  their 
petition  made  a  like  tender.  Defendants  be- 
low have  at  no  time  claimed  any  rights  un- 
der the  contract.  On  the  other  hand,  persist- 
ently repudiating  it,  they  demand  back  what 
they  have  paid.  It  Is  well  settled  that 
where,  by  the  terms  of  a  written  Instrument, 
time  is  not  made  of  the  essence  of  the  con- 
tract, it  can  nevertheless  be  made  so  by  a 
performance,  or  the  tender  of  performance, 
by  one  party,  and  a  demand  of  the  other. 
Foster  v.  Ley  (Neb.)  15  L..  R.  A.  787,  and  note 
(s.  c.  49  N.  W.  450);  Frlnk  v.  Thomas  (Or.) 
12  L.  R.  A.  239,  and  note  (s.  c.  25  Pac.  717); 
Barnard  v.  Lee,  07  Mass.  92;  Hatch  ▼.  Cobb, 
4  Johns.  Ch.  539;  Sea  v.  Morehouse,  79  111. 
216;  King  v.  Ruckman,  20  N.  J.  Eq.  3ia  In 
the  case  of  Kirby  v.  Haxrlson,  2  Ohio  St. 
32(1-832.  there  is  an  able  discussion  by  Thur* 
oian,  J.,  of  this  question,  applied  to  a  con- 
tract quite  like  the  one  under  conalderatlou. 


Kirby  made  a  written  contract  for  the  sale 
of  certain  real  estate  to  Harrison  at  the 
price  of  $1,000.  One  hundred  dollars  was 
paid  down,  and  the  residue  agreed  to  be  paid 
In  nine  annual  Installments  of  $100  each,  and, 
when  so  paid,  Kirby  covenanted  to  execute 
to  the  obligee  a  warranty  deed  to  the  prem- 
ises. The  second  installment  coming  due, 
Kirby  notified  Harrison,  some  seven  months 
thereafter,  of  the  fact,  and  requested  pay- 
ment, but  received  no  response.  Six  months 
later  he  filed  his  bill  for  rescission.  The 
learned  justice  said:  "Although  there  is  no 
stipulation  of  the  parties  that  time  shall  be 
of  the  essence  of  the  contract,  nor  anything 
in  the  nature  or  circumstances  of  the  agree- 
ment to  make  it  so,  yet  it  may  be  made  es- 
sential by  the  proper  action  of  a  party  who 
is  not  in  default,  and  is  ready  to  perform,  if 
the  other  party  is  in  default  without  justifi- 
cation. Thus,  If  the  vendee,  without  suffi- 
cient excuse,  fall  to  pay  at  the  stipulated 
time,  and  the  vendor  Is  in  no  default,  and  is 
able  and  ready  to  perform  all  that  the  con- 
tract then  requires  of  him,  he  may  notify  the 
vendee  to  pay  within  a  -reasonable  time,  or 
he  [the  vendor]  will  consider  and  treat  the 
contract  as  rescinded.  In-  such  case,  if  pay- 
ment be  not  made  within  a  reasonable  time, 
the  vendor  has  a  right  to  treat  the  contract 
as  abandoned  by  the  vendee.  In  like  man- 
ner, and  with  like  consequences,  the  vendee 
may  notify  the  vendor,  if  the  latter  Is  in  de- 
fault and  the  former  Is  not.  Riunmington  v. 
Kelley,  7  Ohio,  97,  pt.  2;  HIgby  y.  Whltte- 
ker,  8  Ohio,  201."  In  that  case  there  was  a 
decree  entered  that  the  contract  be  delivered 
up  and  canceled.  In  the  case  at  bar  there 
was  a  prayer  for  relief  in  the  alternative, 
first,  for  a  judgment  against  Yaw  for  $710, 
with  Interest,  to  be  declared  a  first  lien  on 
the  real  estate,  and  an  order  of  sale  thereof; 
or.  If  the  court  should  find  that  specific  per- 
formance of  said  writing  ought  not  to  be  en- 
forced, then  that  the  court  decree  that  de- 
fendants surrender  said  writing  for  cancel- 
lation, and  the  cloud  upon  the  title  of  the 
real  estate  be  removed,  and  that  philntlffs' 
title  be  quieted.  The  relief  last  prayed  for 
was  granted  by  the  court  and,  we  think, 
riglitly  so,  in  view  of  the  persistent  neglect 
of  the  obligees  in  the  bond  to  comply  with  its 
terms,  particularly  after  demand  and  tender 
of  a  deed  by  plaintiffs.  In  Benedict  v. 
Lynch,  1  Johns.  Ch.  870-376,  Chancellor 
Kent  said:  "The  notion  that  seems  too  much 
to  prevail  that  a  party  may  be  utterly  re- 
gardless of  his  stipulated  payments,  and  that 
a  court  of  chancery  will,  almost  at  any  time, 
relieve  him  from  the  penalty  of  his  gross 
negligence,  is  very  Injurious  to  good  morals, 
to  a  lively  sense  of  obligation,  to  the  sancti- 
ty of  contracts,  and  to  the  character  of  this 
court.  It  would  be  against  all  my  impres- 
sions of  tlie  principles  of  equity  to  help  those 
who  show  no  equitable  title  to.  relief."  The 
conduct  of  tlie  nefendants  below  was  such 
as  not  tojentltle  them  to.  any  equitable  relief, 
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and  the  decree  entered  against  them  In  the 
district  court  was  Justified  nnder  the  facts 
shown.  The  Judgment  of  the  court  of  ap- 
peals win  be  reversed,  and  the  judgment  of 
the  district  court  affirmed.  All  the  Justices 
concurring. 


(62  Kan.  70) 

BAKER  T.  AGUICULTURAL  LAND  CO. 

et   al. 

(Supreme  Court  of  Kansas.    June  J>,  1900.) 

STATUTES  —  AMENDMENT  —  PROCESS  —  SERV- 
ICE BY  PUBUCATION— APPEARANCE. 

1.  Section  1,  c.  107,  Laws  1880,  recites  that 
It  amends  section  72,  Gen.  St.  18«8.  The  title 
reads  that  the  same  is  amendatory  of  section 
72,  c.  80,  Gen.  St.  ISliS,  and  section  9  of  the 
act  provides  that  section  72  of  said  chapter  80 
is  repealed.  Held,  that  it  was  clearly  the  leg- 
islative intent  by  the  latter  act  to  amend  chap- 
ter 80,  Gen.  St.  1868. 

2.  Tile  same  holding  is  made  respecting  sec- 
tion 2,  c.  107,  Laws  1889,  which  is  decided  to 
be  amendatory  of  section  73,  c.  80,  Gen.  St. 
1S({8. 

3.  An  affidavit  for  service  by  publication  was 
entitled  in  the  cause,  hut  the  venue  was  stat- 
ed  thus:    "State  of   Kansas,   County." 

Held  sufficient. 

4.  After  decree  entered  against  a  defendant, 
based  upon  service  by  publication,  he  appeared, 
and  filed  a  motion  to  redeem  the  laud  in  con- 
troversy from  a  lien  fixed  upon  it  in  the  judg- 
ment. BeU,  that  this  act  was,  in  effect,  an  ap- 
pearance in  the  suit,  and  that  the  validity  of 
the  judgment  could  not  thereafter  be  question- 
ed in  an  action  of  ejectment  by  the  party  filing 
said  motion. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county; 
Charles  B.  Graves,  Judge. 

Action  by  C.  J.  Baker  against  the  Agri- 
cultural Land  C-ompany  and  others.  Judg- 
ment for  defendants,  and  plalntifT  brings  er- 
ror.   Affirmed. 

On  October  10,  1887,  Julia  A.  Smith  and 
her  husband,  F.  E.  Smith,  executed  and  de- 
livered to  the  Farm  Land  Mortgage  &  Deben- 
ture Company  a  note  for  $2,000,  and  secured 
the  same  by  a  mortgage  on  land  In  Lyon  coun- 
ty, llavlng  made  default  In  the  payment  of 
interest,  a  foreclosure  suit  was  begun  by  the 
mortgagee  on  March  3,  1891,  wherein  F.  EL 
Smith,  Julia  A.  Smith,  C.  W.  Smith,  and  28 
others  were  made  parties  defendant.  The 
mortgaged  land  was  deeded  by  Julia  A.  Smith 
and  hnsband  to  C.  W.  Smith,  which  deed  was 
filed  for  record  on  August  13,  1890.  Service 
was  obtained  upon  C.  W.  Smith  by  publica- 
tion, and  a  decree  entered  in  February,  1892, 
foreclosing  the  mortgage.  Sale  was  made 
thereunder,  and  the  land  bid  In  by  Charles 
Humble  on  October  10,  1892,  and  a  sheriff's 
deed  issued  to  him.  Afterwards,  on  Septem- 
ber 23,  1893,  he  conveyed  the  land  by  quit- 
claim deed  to  the  Farm  Land  Mortgage  & 
Debenture  Company.  On  September  26,  1892, 
there  was  recorded  in  the  office  of  the  register 
of  deeds  of  Lyon  county  a  deed  from  C.  W. 
Smith  to  C.  J.  Baker,  purporting  to  convey 
the  land  in  controversy  subject  to  the  mort- 
gage of  $2,000  and  interest,  which  deed  bore 


date  May  13,  laDO.  On  September  13,  1893, 
the  Farm  Land  Mortgage  &  Debenture  Com- 
pany brought  another  suit  In  the  district  court 
of  Lyon  county  on  the  same  note  and  mort- 
gage, making  as  defendants  therein  C.  J. 
Baker  and  Charles  Humble,  and  recited  and 
set  out  therein  the  entire  proceedings  had  in 
the  former  action  against  Julia  A.  Smith  et 
al.,  and  alleged  in  their  petition  that,  after 
the  execution  and  delivery  of  said  sheriff's 
deed  to  Humble,  plaintiff  for  the  first  time 
discovered  that  on  September  26,  1892,  there 
had  been  placed  of  record  In  the  register  of 
deeds  office  of  said  county  a  warranty  deed 
executed  by  C.  W.  Smith  to  C.  J.  Baker,  dated 
May  13, 1800,  and  acknowledged  the  same  day 
before  J.  A.  Smith,  a  notary  public,  and  that 
plaintiff  had  no  notice  of  the  existence  of 
said  deed  until  after  the  sheriff's  sale  and 
the  exectitlon  of  the  sheriff's  deed;  that  said 
F.  E.  Smith,  one  of  the  makers  of  said  note 
and  mortgage,  and  his  son  C.  W.  Smith,  to 
whom  said  land  was  conveyed,  and  by  whom 
said  land  Is  purported  to  be  conveyed  to  C.  J. 
Baker,  have  frequently  refused,  upon  request 
of  plaintiu,  to  give  any  information  as  to  the 
whereabouts  of  C.  J.  Baker,  but  have  offered 
to  secure  a  quitclaim  deed  from  Baker  to  this 
plaintiff  if  plaintiff  would  give  them  said 
Smith's  $100.  The  petition  also  alleged  that 
the  conveyance  to  Baker  was  fraudulent,  and 
not  made  when  It  purported  to  be,  and  that 
Humble,  the  purchaser  at  the  sheriff's  sale, 
took  actual  possession  of  the  property,  and 
has  ever  ^nce  held  the  same,  and  requiring 
C.  J.  Baker  to  set  up  any  claim  to  the  prem- 
ises he  may  have,  and  that  said  mortgage  be 
foreclosed  as  to  him,  and  the  amount  due 
thereon  be  declared  a  first  lien.  Service  by 
publication  was  duly  had  upon  C.  J.  Baker, 
Humble  filing  an  answer  In  the  cause.  On 
February  27,  189*,  Judgment  was  duly  ren- 
dered In  accordance  with  the  prayer  of  -said 
petition,  excluding  C.  J.  Baker  from  all  Inter- 
est in  the  land.  In  the  first  foreclosure  action, 
commenced  March  3,  1891,  against  Julia  A. 
Smith  et  al.,  the  affidavit  for  service  by  pub- 
lication was  duly  entitled  In  the  cause,  th« 
venue,  however,  being  stated  thus:    "State  of 

Kansas, County— ss."    On  November  4, 

1895.  the  Farm  Land  Mortgage  &  Debenture 
Company  conveyed  the  land  in  controversy  tr 
defendant  In  error  the  Agricultural  Land 
Company.  This  action  In  ejectment  wa» 
brought  by  Baker  in  December,  1896,  to  re- 
cover possession  of  the  property,  and  for  rents 
and  profits.  The  court  made  conclusions  of 
fact  and  law,  and  rendered  Judgment  in  favor 
of  defendants  below. 

J.  A.  Smith,  for  plaintiff  In  error.  Buck  & 
Spencer,  for  defendants  In  error. 

SMITH,  J.  (after  stating  the  facts).  It  Is 
contended  by  counsel  for  plaintiff  In  error 
that  since  the  enactment  of  chapter  107  of 
the  Laws  of  1889  there  has  been  no  statute 
in  force  in  this  state  authorizing  service  by^ 
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publication.  This  claim  Is  based  upon  the 
fact  that  sections  1  and  2  of  that  act  do  not 
refer  to  the  chapter  of  the  General  Statutes 
of  1868  which  they  purport  to  amend.  Sec- 
tion 1  commences  as  follows:  "Section  1. 
That  section  72  of  the  General  Statutes  of 
1868  be  and  the  same  Is  hereby  amended  so 
that  the  same  shall  read  as  follows."  Then 
follow  proTisions  prescribing  In  what  cases 
serrice  by  publication  may  be  had,  etc.  Sec- 
tion 2  begins:  "Sec.  2.  That  section  73  of 
the  General  Statutes  of  1868  be  and  the  same 
Is  hereby  amended  so  that  the  same  shall 
read  as  follows."  Then  follows  the  require- 
ment concerning  the  affldavlt  for  publication, 
and  what  it  shall  contain.  Chapter  80  of 
the  General  Statutes  of  1868  relates  to  civil 
procedure.  That  It  was  the  purpose  of  the 
legislature  by  the  act  of  1880  to  amend  said 
chapter  80  of  the  General  Statutes  of  1868 
appears  to  us  clear.  The  title  of  said  chap- 
ter 107  of  the  Session  Laws  of  1888  reads  as 
follows:  "An  act  relating  to  the  Code  of 
Civil  Procedure,  and  amendatory  of  sections 
seventy-two  and  seventy-three,  and  six  hun- 
dred forty-three,  six  hundred  forty-four,  and 
six  hundred  forty-six  and  six  hundred  forty- 
seven  of  chapter  eighty  of  the  General  Stat- 
utes of  1868."  Again  section  9  of  the  same 
act  reads:  "Sec.  9.  Original  sections  72  and 
73  ♦  *  •  of  chapter  80  of  the  General 
Statutes  of  1868,  *  *  •  are  hereby  re- 
pealed." Thus  the  title  to  the  act  and  section 
9  thereof  expressly  mentioned  chapter  80 
of  the  General  Statutes  of  1968  as  being 
amended  and  repealed.  The  language  of  the 
title  of  an  act  cannot  be  Ignored  as  an  aid 
to  determine  legislative  intent.  Mitchell  v. 
State,  61  Kan.  — ,  60  Pac.  1055.  The  omis- 
sion of  the  words  "chapter  eighty"  in  sec- 
tions 1  and  2  of  chapter  107  of  the  Iaws  of 
1880  constitute  the  sole  ground  of  attack  up- 
on the  law.  The  objection  is  technical  In  a 
high  degree,  and  hardly  worthy  of  the  ex- 
tended comment  we  have  made  upon  It.  In 
I.andrum  v.  Flannigan,  60  Kan.  436,  56  Pac. 
753,  It  is  said:  "The  cases  in  which  the 
courts  have  been  called  upon  to  supply  evi- 
dent legislative  omissions  by  the  interpola- 
tion of  words  to  complete  the  sense  of  the 
act,  and  thus  harmonize  It  with  the  obvious 
legislative  Intent,  are  frequent"  The  affida- 
vit for  service  by  publication  was  not  void 
for  lack  of  venue.  The  strict  rule  laid 
down  in  early  dedsious  has  been  greatly 
modified  and  relaxed.  In  Proff.  Not.  {  66  (2d 
Ed.),  It  Is  said:  "It  Is  presumed,  when  no 
venue  is  stated,  that  the  affidavit  was  taken 
within  the  jurisdiction  of  the  officer  taking 
the  affidavit.  So  It  Is  held  that  the  absence 
of  a  venue  Is  not  fatal  to  an  affidavit,  for 
the  important  thing  Is  that  It  shall  appear 
that  the  oath  was  administered  by  a  person 
authorized  to  administer  the  same;  and  the 
omission  to  state  the  venue  may  be  aided, 
when  the  affidavit  Is  offered  to  be  used  In  le- 
gal proceedings,  by  the  presumption  that  the 
officer  acted  within  his  Jurisdiction,  and,  on 


a  prosecution  for  perjury,  by  proof  extrinsic 
to  the  paper."  See,  also,  Reavis  v.  Cowell, 
56  Oal.  S88;  Young  y.  Young,  18  Minn.  90 
(Gil.  72). 

An  attack  is  made  upon  the  Judgment  in 
the  second  suit  brought  on  September  13, 
1888,  by  the  Farm  I..and  Mortgage  &  De- 
benture Company  against  O.  J.  Baker,  where- 
in all  his  rights  under  the  deed  from  0.  W. 
Smith  were  cut  oft  by  the  decree.  The  plain- 
tiff In  error  Is  not  in  a  position  to  attack  the 
validity  or  question  the  regularity  of  that 
Judgment.  After  It  was  rendered,  and  in 
1890,  Baker,  without  objecting  to  the  Jurls- 
dlcti<«  of  the  court,  filed  a  motion  in  the 
cause,  and  claimed  the  right  to  redeem.  In 
this  motion  no  Jurisdictional  question  was 
raised.  On  that  hearing  Baker's  deposition 
was  read  to  sustain  bis  claim  of  interest  in 
the  property.  By  this  motion  Baker  entered 
his  appearance  in  the  cause.  Investment  Co. 
V.  Cornell,  60  Kan.  283,  56  Pac.  475.  After 
this.  If  he  complained  of  the  Judgment,  he 
should  have  commenced  proceedings  In  error 
to  have  It  reversed. 

Again,  the  court  found:  "Fifth.  The  deed 
from  O.  W.  Smith  to  C.  J.  Baker  was  not  re- 
corded until  seven  months  and  eighteen  days 
after  the  Judgment  In  said  suit  No.  7,715  was 
rendered,  and  was  recorded  pending  the 
publication  of  the  sherliTs  notice  of  sale,  and 
only  fourteen  days  before  said  sale."  Nei- 
ther C.  W.  Smith  nor  plaintiff  In  error  was 
ever  In  possession  of  the  land.  Baker,  there- 
fore, was  a  purchaser  pendente  lite,  and 
could  obtain  no  greater  rights  than  his  gran- 
tor, whose  Interest  in  the  property  had  been 
terminated  and  cut  off  by  the  decree  In  the 
foreclosure  action.  Smith  v.  Worster,  59 
Kan.  640,  54  Pac.  676.  There  was  no  error  In 
the  proceedings,  and  the  Judgment  of  the 
court  below  will  be  affirmed.  All  the  Justices 
concurring. 


DOUGLAS  V.  MUSE  et  al. 
(Supreme  Court  of  Kansas.    June  0,  1900.) 

EJECTMENT— DIRECTION  OF  VERDICT— ERROR 
—TRANSFER  OP  INTEREST— ORIGINAL  PARTY 
—SECOND  TRIAL— RECORD— SUFFICIENCY. 

1.  Where  plaintiff  claimed  land  under  a  tax 
deed  and  adverse  possession  for  more  than  15 
years,  and  defendaut  attacked  the  validity  of 
the  tax  deed,  and  averred  that  the  plaintiff  ob- 
tained possession  through  fraud,  and  offered 
testimony  on  both  propositions,  it  was  error  to 
instruct  the  jury  to  find  for  the  defendants, 
since  the  legality  of  plaintiff's  possession,  and 
when  it  began  and  ended,  were  questions  for 
the  determination  of  the  jury. 

2.  Under  Civ.  Code,  §  40,  providing  that  in 
cases  of  transfer  of  interest  the  action  may  be 
prosecuted  in  the  name  of  the  original  party, 
an  averment  in  the  answer  that  plaintiff  had 
conveyed  his  interest  in  the  land  since  the  com- 
mencement of  the  action,  which  was  not  denied 
under  oath,  was  not  sufficient  to  bar  a  recov- 
ery by  the  plaintiff. 

Error  from  district  court,  Wyandotte  coim- 
ty;   H.  L.  Alden,  Judge. 

Action  by  John  C.  Douglas  against  Lena 
De  Witt  Muse  and  others.    From  a  Judgment 
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In  faror  of  defendants,  plaintiff  brings  error. 
Reversed  and  remanded. 

True  &  True  and  Hutchlngs  &  Keplinger, 
for  plaintiff  in  error.  Waters  &  Waters,  for 
defendants  In  error. 

PER  CURIA:M.  Ejectment  to  recover  70 
acres  of  land  in  Jefferson  county,  wltli  the 
rents  and  profits  thereof.  John  C.  Douglas, 
the  plaintiff,  claimed  the  land  under  a  tax 
deed  Issued  la  Xovember,  1873,  and  also  be- 
cause of  adverse  possession  for  more  than 
15  years;  while  the  defendants  dalmed  It 
under  a  conveyance  from  D.  L.  Lakin,  the 
original  owner,  and  also  through  a  sale  of 
the  land  for  the  taxes  of  1886.  The  deed  to 
the  land  was  taken  In  the  name  of  C.  I. 
Richards  for  himself  and  his  alleged  part- 
ner, John  C.  Douglas;  and  Douglas  acquired 
the  entire  interest  by  a  conveyance  made  In 
October,  1887.  The  plaintiff  claims  to  have 
taken  open  and  adverse  possession  of  the 
land  in  July,  1875,  and  to  have  continuously 
held  possession  until  the  latter  part  of  1890. 
The  defendants  attacked  the  legality  of  the 
tax  proceedings  and  the  validity  of  the  tax 
title,  and  they  also  claimed  and  attempted  to 
show  that  the  possession  taken  by  Douglas 
was  illegal;  that  the  tenant  of  the  original 
owner  was  induced  by  artifice  and  trick  to 
attorn  to  Douglas,  and  that  this  he  did  with- 
out the  knowledge  of  the  original  owner;  and 
some  of  the  circumstances  strongly  point  in 
that  direction.  The  plaintiff  contended  that 
the  possession  of  the  defendants  was  obtain- 
ed in  1801  in  the  same  manner.  Testimony 
is  offered  as  to  the  regularity  of  the  tax  pro- 
ceedings, and  at  the  conclusion  of  the  trial 
the  court  took  the  case  from  the  Jury  by  per- 
emptorily Instructing  for  the  defendants.  In 
this,  we  think,  there  was  error.  Assuming 
that  the  tax  proceedings  are  Irregular,  there 
is  testimony  tending  to  show  adverse  pos- 
session by  the  defendant  for  the  period  of  15 
years  and  more.  Whether  the  possession 
was  Illegally  obtalnetl,  and  when  adverse 
possession  actually  began  and  ended,  can- 
not be  declared  from  the  testimony  as  a 
matter  of  law.  It  was  fairly  a  question  for 
the  determination  of  the  Jury,  and  the  ac- 
■tlon  of  the  court  in  determining  this  disputed 
question  requlre.s  a  reversal  of  the  Judgment. 

Tlie  claim  that  the  plaintiff  could  not  re- 
cover because  of  the  averment  In  the  defend- 
ants' answer  that  be  had  conveyed  his  Inter- 
est In  the  land  since  the  commencement  of 
the  action  cannot  be  sustained.  It  is  true 
that  the  reply  denying  this  averment  was  not 
verified,  and  therefore  it  Is  to  be  taken  as 
admitted  by  the  pleadings.  However,  the 
case  appears  to  have  been  tried  as  though  the 
fact  averred  was  In  Issue  between  the  par- 
ties, and,  besides,  under  section  40  of  the 
Civil  Code,  In  cases  of  transfer  of  interest, 
the. action  may  be  prosecuted  in  the  name  of 
the  original  party. 

Anothpr  claim  Is  made  that  the  judgiuent 
should  be  aflSripcd  because  it  does  not  appear 


affirmative  that  a  second  trial  was  asked, 
nor  that  it  had  been  waived,  and  that  the 
plaintiff  must  exhaust  these  remedies  before 
prosecuting  proceedings  in  error.  We  know 
as  a  matter  of  fact  that  the  case  has  been 
twice  tried.  After  the  first  trial  it  was 
brought  to  this  court  for  review,  and  on  Ju- 
risdictional grounds  was  certified  to  the  court 
of  appeals,  where  the  Judgment  was  re- 
versed, and  the  case  remanded  for  another 
trial.  That  trial  has  been  had,  and  the  case 
is  here  again  for  review,  and  hence  there  Is 
no  necessity  for  putting  the  parties  to  the 
trouble  and  expense  of  showing  from  the 
records  of  the  trial  court  what  is  apparent 
enough  from  the  records  of  our  own  court 
For  the  reasons  stated,  the  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  another  trial. 


(B2  Kan.  57) 

CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  SCHEIN- 

KOEXIG. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

PBRSONAI^  INJURIES— MEASURE  OF  DAUAGBS. 

1.  Profits  derived  from  a  business  speculative 
and  uncertain  in  character  are  not  provable, 
as  a  measure  of  damages,  Id  an  action  to  re- 
cover for  injuries  negligently  inflicted  upon  the 
owner  of  the  business,  whereby  he  was  pre- 
vented from  giving  it  his  personal  attention, 
and  earniug  from  it  such  probable  amount  as 
its  nature  permitted;  but  they  are  provable  to 
show  the  character  and  extent  of  the  business 
in  which  the  injured  person  was  engaged,  the 
probable  value  to  him  of  the  time  he  lost  on 
account  of  his  injuries,  and  the  probable  loss 
he  sustained  by  not  being  able  to  give  to  his 
business  his  accustomed  oversight  and  atten- 
tion; and  this  rule  is  not  affected  by  the  fact 
that  the  business  in  question  was  that  of  a 
partnership  conducted  by  the  injured  man  and 
another. 

2.  Railway  Co.  ▼.  Posten.  53  Pac.  465,  SO 
Kan.  449,  reaflirmed. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Clay  county;  W.  S. 
Qlass,  Judge. 

Action  by  R.  Scheinkoenig  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  deifeudant 
brings  error.    Atllrmed. 

M.  A.  Low,  W.  P.  Evans,  and  J.  D.  McFar- 
laud,  for  plaintiff  In  error.  (Pieman  &  Wil- 
liams, for  defendant  In  error. 

DOSTER,  C.  J.  The  defendant  In  error 
herein  sued  the  plaintiff  In  error  to  recover 
danmges  for  Injuries  negligently  Inflicted  up- 
on hira  as  a  passenger  on  one  of  the  trafns 
of  the  latter.  A  verdict  and  Judgment  were 
rendered  for  the  plaintiff  In  tlie  court  below, 
from  which  the  defendant  In  that  court  has 
prosecuted  error.  The  errors  complained  of 
are  the  admission  of  incompetent  and  irrele- 
vant testimony  In  proof  of  the  damages  sus- 
tained, and  the  giving  of  an  erroneous  in- 
struction .  as  to  damages.  The  evidence  to 
which  objection  was  made  was  that  of  the 
plaintiff,  and  was  as  follows:     "Q.  I  will 
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ask  70U  t6  statti,  &b  neaJ^Iy  as  ■foa  con,  wbtit . 
the  average  annual  profits  oC<your  bnetnesa 
-was  during  a  period  of,  say>'  four  or  five 
years  preceding  tlie  time  of  your  Injury.  I 
refer  ta'the  firm  buslneffii.  A.  Onr  average 
net  profits  for  the  last  five  years  nm  from 
about  fire  thousand  dollars  net  profits  a  year 
for  the  last  five  years.  Q.  I  will  ask  you  to 
state  to  the  jury  what  amount  of  business 
your  fli-m  transacted.  State,  In  a  general 
way,  what  amount  of  business  your  firm 
transacted  annually.  A..  Well,  our  business 
—our  amount  of  business— would  run  from 
bujiog  from  six  thousand  to  nine  thousand 
head  of  cattle  a  year,  buying  and  selling  that 
many."  The  instruction  complained  of  was 
ail  follows:  "Evidence  of  the  loss  sustained 
by  the  plaintiff  in  his  business  in  conse- 
quence of  the  injuries  sustained  by  him  may 
be  considered  by  the  jury,  not  as  furnishing 
the  measure  of  damages,  but  to  aid  the  jury 
in  estimating  them,  and  for  this  purpose  the 
nature  of  plaintiff's  business.  Its  eixtent,  and 
the  importance  of  his  personal  oversight  and 
superintendence  In  conducting  It  has  been 
allowed  to  be  shown;  but  you  are  Instructed 
that  speculative  profits  on  invested  capital 
arc  not  recoverable  as  damages  in  this  case." 
It  was  in  evidence  that  the  plaintiff  in  the 
court  below  was  in  partnership  with  another 
person;  that  they  were  engaged  in  the  busi- 
ness of  buying  and  selling  cattle,  and  were 
equal  sharers  of  the  profits  of  such  business. 
Excepting  in  the  fact  that  the  plaintiff  In 
this  case  was  a  member  of  a  partnership, 
and  that  the  loss  sustained  by  him  on  ac- 
count of  his  injuries  was  a  loss  to  him  as  a 
member  of  a  partnership,  the  case  is  iden- 
tical in  point  of  fact  and  In  legal  questions 
arising  thereon  with  Railway  Co.  v.  Posten, 
59  Kan.  449,  63  Pac.  465.  Counsel  for  plain- 
tiff In  error  vigorously  assail  the  decision 
made  In  that  case,  because,  as  they  say,  It 
allows  a  jury  to  award  as  damages  the  loss 
of  contingent  and  possible  profits  upon  in- 
vested capital  under  the  superintendence  of 
personal  effort.  We  have  given  reconsidera- 
tion to  the  rulings  of  law  there  announced, 
and  are  entirely  satisfied  as  to  their  sound- 
cess.  Neither  in  that  case  nor  in  the  above- 
quoted  instruction  of  the  court  below  In  this 
one  was  It  ruled  that  evidence  of  the  specu- 
latlTe  and  uncertain  profits  of  a  business 
could  be  considered  as  a  measure  of  dam- 
ages. In  that  case  the  plaintiff  had  testified 
to  tbe  amount  of  profits  of  his  business  In 
the  years  immediately  preceding  his  injury. 
Replying  to  the  contention  of  counsel  that 
evidence  of  such  character  was  inadmissi- 
ble, Mr.  Justice  Allen  said:  "It  is  said  that 
this  income,  being  derived  from  Invested 
capital  as  well  as  the  personal  attention  of 
the  plaintiff,  did  not  furnish  a  proper  meas- 
ur»  of  damages;  that  profits  of  the  kind  real- 
ized were  speculative;  and  that,  while  prof- 
its might  b«  made  In  one  year,  losses  might 
be  sustained  in  another.  -  The  contention  is 
soniid  80  far  as  It  relates  to  tbe  rule  by 


iwhieh  the  plaintiff's  dafaMtgea  sue  ti  tte  mates- ' 
ured,  but  it  is  not  sound  as  to  the  propositloiii 
that  testlsnohy  with.retertoce  to  tbe  plain- 
tiff's emplojrment,  and  the  nature  and  char- 
acter of.  ills  business,  and  whethes  it  is  prof- 
itable or  otherwise,  may  not  be  admitted  In 
evidence.  Certainly  evidence  as  to  earnings 
in  cases  of  this  kind  Is  not  necessarily  con- 
fined, to  wages. .  It  Is  not  alone  wage  earners 
whose  time  is  valuable,  and  who  moy  recov- 
er damages  for  Injuries  resulting  in  the  loss 
of  it  In  order  that  the  jury  may  intelligent- 
ly estimate  the  loss  the  plaintiff  has  sustain- 
ed, it  Is  necessary  that  they  should  be 
informed  with  reference  to  his  business  af- 
fairs; and  while  they  may  not,  as  compensa- 
tion for  the  loss  of  his  time,  Include  specu- 
lative profits,  or  profits  on  invested  capital, 
it  is  for  them  to  say  what  loss  has  resulted 
to  bis  business  because  of  bis  being  incapaci- 
tated from  attending  to  it,  and  to  award  him 
as  damages  tbe  value  of  bis  time  and  labor 
to  himself  in  the  transaction  of  his  own 
business."  Evidence  of  speculative  and  un- 
certain profits  derivable  from  invested  capi- 
tal and  the  personal  oversight  of  it  Is  not 
receivable,  of  course,  as  a  measure  of  dam- 
ages, but  it  is  receivable  to  show  the  ehai-- 
acter  and  extent  of  a  man's  business,  and 
the  probable  loss  sustained  by  him  on  ac- 
count of  not  being  able  to  give  to  It  his  usual 
and  ordinary  attention.  It  may  be  that  the 
evidence  objected  to  in  this  case  would  have 
been  erroneous  without  an  instruction  by  the 
court  to  the  jury  explaining  the  purpose  for 
which  it  was  admitted,  and  limiting  the  use 
to  be  made  of  It  by  them  In  their  delibera- 
tions; but,  Instructed  as  they  were,  it  be- 
came entirely  admissible  and  proper. 

Counsel  for  plaintiff  in  error  criticise  the 
use  In  tJie  above-quoted  instruction  of  the 
words  "any  loss  sustained  by  tbe  plaintiff  in 
his  business  In  consequence  of  the  Injuries 
sustained  by  him."  They  argue  that  there 
was  no  evidence  of  "loss  sustained"  by  the 
plaintiff  In  his  business.  The  evidence  of 
lose  sustained  was:  First,  in  the  fact  that 
the  plaintiff  had  a  business;  and,  second,  in 
the  fact  that  the  Injuries  he  sustained  pre- 
vented him  from  giving  attention  to  it  The 
loss  was  not  stated  by  him  in  dollars,  nor, 
perhaps,  should  it  have  been  so  stated. 
When  the  facts  were  proved,  the  Inference 
of  loss  arose,  or,  rather,  the  fact  of  loss  be- 
came apparent;  and  It  was  for  the  jury  to 
say,  considering  all  the  circumstances,  the 
character  and  extent  of  the  plaintiff's  busi- 
ness, the  profits  he  had  been  realizing  from 
It,  and  the  extent  to  which  he  had  been  pre- 
vented from  attending  to  it,  what  his  losses 
were. 

Counsel  for  plaintiff  In  error  also  say  that 
the  defendant  in  error  being  a  member  of  a 
partnership,  the  business  of  which  could  go 
on  without  his  personal'  attention  to  it,  pre- 
vented the  application  of  the  rule  laid  down 
in  Railway  Co.  v.  Posten,  siipra.  It  la  Incon- 
fietvable  to  us  that  such  should  be  the  case. 
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If  it  had  bem  proved  as  a  fact  that  the 
plaintifF's  buBlness  went  on  as  well  without 
him  as  with  him,  that  fact  would  have  been 
material,  and  relevant  to  consider.  The  fact 
that  it  might  possibly  go  on  as  well  without 
him  as  with  him  was  a  fact  to  be  talien  into 
account  by  the  jury.  They,  doubtless,  did 
take  it  into  account.  Upon  this  question  the 
case  of  Walker  v.  Railway  Co.,  63  Barb.  266, 
is  in  point. 

The  above  are  the  only  errors  complained 
of  In  the  case.  They  are  unavailing,  and  the 
Judgment  of  the  court  below  is  aflSrmcd.  All 
the  Justices  concurring. 


<«2  Kan.  75) 

SMITH  T.  SUPREME  LODGE  OF  ORDEMl 
OF  SELECT  FRIENDS. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

BENEFICIAL   ASSOCIATIONS— DISABILITT— 
RIGHT  TO  RELIEF. 

A  contract  of  insurance  with  a  fraternal 
insurance  company  provided  for  the  payment 
of  a  certain  benefit  whenever  a  member  there- 
of, by  reason  of  disease,  accident,  or  otherwise, 
became  totally  and  permanently  disabled  from 
following  his  usual  or  regular  business,  occupa- 
tion, or  profession.  A  member,  who  was  a 
pharmacist  and  engaged  in  running  a  drug 
store,  was  accidentally  shot  in  the  left  arm, 
and  it  was  amputated  at  the  shoulder  joint,  and 
no  other  injury  was  alleged  to  have  been  sus- 
tained. In  an  action  upon  the  contract  of  in- 
surance it  is  held  that  the  loss  of  the  left  arm 
alone  does  not  constitute  a  total  disability  with- 
in the  terms  and  meaning  of  the  contract. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Labette  county;  A. 
H.  Skidmore,  Judge. 

Action  by  Irvin  Smith  against  the  Supreme 
I^dge  of  the  Oi-der  of  Select  Friends.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

W.  D.  Atkinson,  for  plaintiff  In  error. 
Boyle  &  Dillard,  for  defendant  in  error. 

JOHNSTON,  J.  Irvin  Smith  brought  an 
action  against  the  Supreme  Lodge  of  the  Or- 
der of  Select  Friends,  a  fraternal  Insurance 
organization,  to  recover  f3,000  upon  an  insur- 
ance contract.  The  order  had  issued  to  him  a 
certificate  which  entitled  him  to  a  tieneflt 
from  the  relief  fund,  not  exceeding  $3,000,  hi 
case  of  disabiUty  or  death  in  such  a  manner 
as  the  constitution  and  general  iaws  of  the 
order  governing  the  relief  fund  provided. 
The  constitution  and  general  laws  provide  for 
the  payment  of  a  benefit  for  disability  when- 
ever a  member  by  reason  of  disease,  accident, 
or  otherwise,  while  engaged  in  the  perform- 
ance of  any  reputable  or  legitimate  business 
or  recreation,  becomes  totally  and  permanent- 
ly dieabled  from  following  his  usual  or  regular 
business,  occupation,  or  profession.  One  sec- 
tion of  the  general  law  provides  that:  "The 
fcdlowlng,  among  other  things,  are  hereby  de- 
clared to  be  total  and  permanent  disabilities 
within  Cbe  meaning  of  the  laws  of  this  order: 
Tbe  loss  of  both  eyes;   the  loss  of  one  hand 


and  permanent  crippling  of  tbe  other;  tbe 
loss  of  one  foot  and  i>ernianent  cripplhig  of  the 
other  leg  or  foot"  The  plaintiff  was  a  phar- 
macist engaged  in  running  a  drug  store  in  the 
city  of  Parsons,  and  on  December  4,  1807, 
he  suffered  an  accidental  gunshot  wound  in 
the  left  arm,  and  it  became  necessary  to  am- 
putate the  arm  at  the  shoulder  joint  Tbe 
right  hand  was  not  injured,  nor  was  any  other 
injury  sustained,  but  the  plaintiff  alleged  and 
claimed  that  the  loss  of  the  left  hand  con- 
stituted a  permanent  and  total  disability  with- 
in the  terms  of  the  contract,  and  claimed  a 
recovery  for  $8,000.  Upon  a  demurrer  to  the 
petition  the  court  held  that  the  loss  of  the  left 
arm  alone  did  not  constitute  a  permanent 
and  total  disability  within  the  terms  and 
meaning  of  the  contract  between  the  order 
and  the  membw,  and  of  this  ruling  complaint 
is  made. 

The  ruling  and  Judgment  of  the  court  must 
be  sustained.  The  petition  set  forth  the  na- 
ture and  extent  of  the  plaintiff's  injury  hi 
detail,  and  then  averred  that  it  constituted  a 
total  and  permanent  disability;  but  the  last 
averment  I0  no  more  than  a  conclusion.  The 
sufficiency  of  the  petition  la  to  be  determined 
from  the  facts  stated  therein  and  those  of 
which  the  court  must  take  notice.  The  occu- 
pation of  the  plaintiff,  namely,  pharmacist 
or  druggist  is  well  understood,  and  of  the  re- 
qnirements  of  the  business  the  court  must 
take  notice.  While  the  loss  of  an  arm  and 
hand  is  a  serious  one,  it  cannot  be  held  to  be 
a  total  disability.  It  is  a  matter  of  common 
knowledge  that  much,  if  not  all,  of  the  work 
and  business  of  a  druggist  can  be  fairly  well 
done  by  one  who  has  lost  a  hand.  He  will 
not  be  able  to  compound  medicines  so  con- 
veniently and  expeditiously  as  a  person  who 
has  both  hands,  but  a  large  proportion  of  the 
medicines  sold  in  a  drug  store  to-day  are  com- 
pounded and  ready  for  sale  before  they  reach 
the  hands  of  the  retail  dealer.  It  is  equally 
well  known  that  a  large  proportion  of  the 
business  of  the  ordinary  drug  store  consists 
in  the  sale  of  medical  stores  and  instruments, 
toilet  articlee,  holiday  goods,  cigars,  soda  and 
mineral  waters,  etc.;  and  hence  all  know  that 
this,  if  not  all,  the  work  of  the  druggist  may 
be  done,  and  the  business  conducted,  with  rea- 
sonable efhciency,  by  a  person  who  has  lost  a 
hand.  To  sustain  his  claim,  the  plaintiff  must 
show  more  than  a  partial  disability.  He  can- 
not recover  under  the  contract  of  Insurance 
which  fixed  the  right  of  one  party  and  the 
liability  of  the  other  unieeB  he  has  sustained 
a  total  disability;  that  is,  a  complete  dis- 
ability to  carry  on  tbe  business  of  a  druggist 
This  view  is  strengthened  by  that  provision 
of  the  law  of  the  order  declaring  what  shall 
constitute  a  total  and  permanent  disability. 
It  specitlcally  refers  to  such  a  loss  as  was  sus- 
tained in  this  case,  and  provides  that  the  loss 
of  one  hand  and  the  permanent  crippling  of 
the  other  shall  be  deemed  a  total  and  perma- 
nent disability  within  the  meaning  of  the  law. 
This  definition  and  declaration  as  to  what 
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shall  constltnte  a  total  disability  is  a  part  of 
the  contract,  and  binding  upon  both  of  the 
parties.  Whether  an  Injury  constitutes  a  total 
disability  Is  ordinarily  a  question  for  the  Jury, 
but  from  the  facts  alleged  here,  and  the  well- 
known  requirements  of  the  plaintiff's  occupa- 
tion, it  is  clear  that  the  plaintiff  Is  not  totally 
and  permanently  disabled  from  carrying  It  on. 
To  so  hold  would  be  to  alter  the  contract 
which  has  been  made  between  the  parties, 
and  to  enlarge  the  liability  of  one  of  them  be- 
yond that  which  bad  been  agreed  upon.  Lyon 
y.  Assurance  Co.,  40  Iowa,  6S1;  Rhodes  t. 
Insurance  Co.,  5  Lans.  71;  Albert  y.  Order  of 
Chosen  Friends  (C.  C.)  34  Fed.  721;  Hutch- 
inson y.  Tent  Co.,  68  Hun,  855,  22  N.  Y.  Supp. 
801;  Sayeland  y.  Casualty  Co.,  67  Wis.  174, 
30  N.  W.  237.  The  Judgment  of  the  district 
court  wni  be  affirmed.  All  the  Justices  con- 
curring. 


HEBRON   y.    EAGLE   MIX.    CO. 

(Supreme  Court  of  Oregon.     June  18,  1900.) 

UNPATENTED  MINING  CLAIM— CONTRACT  FOR 
SALE— SPECIFIC    PERFORMANCE— NECES- 
SARY ALLEGATIONS-LIMITATIONS. 

1.  The  interest  aMjnirpd  by  a  locator  in  pos- 
session of  a  mining  claim  prior  to  his  compli- 
ance with  provisions  of  United  States  statutes 
entitling  him  to  a  patent  is  merel.v  personalty, 
and  not  an  interest  in  real  proi)ert.v,  within 
Hill's  Ann.  Laws,  i  382,  providing  that  a  suit 
for  the  determination  of  an  interest  in  real 
property  shall  be  deemed  within  the  limitations 
of  actions  for  the  recovery  of  real  property, 
and  hence  surh  stntnte  hns  no  application  to 
an  action  for  specific  performance  of  a  con- 
tract to  convey  snch  mlnini;  claims. 

2.  Where  the  owner  of  lands  was  to  convey 
an  interest  therein  for  services  to  be  rendered 
by  plaintiff,  and  the  contract  provided  that 
tlie  owner  might  sell  the  claim  before  the  ex- 
piration of  the  work,  no  recovery  could  be  had 
m  an  action  for  specific  performance  against 
the  owner's  assicnee,  where  there  was  no  al- 
legation that  the  lands  were  not  so  sold. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Kakiu,  Judge. 

Action  by  Isaac  Hcrron  against  Eagle 
Mining  Company.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  is  a  suit  for  the  specific  performance 
of  a  contract.  The  facts  are  that  In  Sep- 
tember, 188«,  one  Henry  Cable,  who  was  in 
possession  as  locator  of  a  quartz  mining 
claim  in  Baker  county  known  as  the  "Grey 
Kiigle,"  entered  into  a  written  contract  with 
D.  C.  Probaseo  and  A.  H.  Huntington,  by 
the  terms  of  which  he  agreed  to  sell  and 
convey  them  an  undivided  two-thirds  inter- 
est therein  in  consideration  of  their  doing 
the  annual  assessment  work  for  the  four 
consecutive  years  beginning  with  1880;  it 
being  stipulated,  however,  that  in  case  the 
whole  or  any  part  of  the  claim  should  be 
sold  or  disposed  of  by  Cable  before  the  ex- 
piration of  the  four  years,  Probaseo  and 
Huntington  should  share  in  the  proceeds,  the 
same  as  though  they  were  the  legal  and 
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rlghtfnl  owners  of  the  two-thirds  Interest  In 
the  mine.  Frobaaco  and  Huntington  per- 
formed the  assessment  work  for  the  years 
1886  and  1887,  when  Probaseo  transferred  to 
plaintiff  all  his  rights  under  the  contract, 
and  the  plaintiff  and  Huntington  thereafter 
complied  with  its  terms,  so  as  to  become  en- 
titled, on  the  iBt  day  of  January,  1800,  to  a 
conveyance,  as  stipulated  In  the  contract. 
About  that  time  Cable  conveyed  to  Hunting- 
ton an  undivided  one-third  interest  in  the 
mine,  but  refused  to  make  a  conveyance  to 
the  plaintiff.  The  defendant  corporation  has 
been  the  owner  of  the  mine  since  December 
7,  1891,  but  purcliased  It  with  knowledge 
of  the  plaintiff's  rights.  This  suit  was  com- 
menced on  December  20,  1809,  whereupon 
the  defendant  interposed  a  demurrer  to  the 
complaint  on  the  grounds  that  it  appears 
upon  the  face  thereof  that  the  suit  is  barred 
by  the  statute  of  limitations,  and  that  it  does 
not  state  facts  sufliclent  to  constitute  a 
cause  of  suit;  which  being  sustained,  and 
the  suit  dismissed,  plaintiff  appeals. 

M.    L.    Olmsted,    for    appellant.    N.    B. 
Knight,  for  respondent 

BEIAN,  J.  (after  stating  the  facts).  The 
contention  for  the  plaintiff  is  that  this  is  a 
suit  for  the  determination  of  a  claim  to  or 
interest  in  real  property  within  the  mean- 
ing of  section  3S2,  Hill's  Ann.  Laws,  and  is, 
therefore,  within  the  lO-years  statute  of  lim- 
itations. The  nature  of  the  title  or  rights 
acquired  or  held  by  a  locator  in  possession 
of  a  mining  claim  prior  to  his  compliance 
with  the  provisions  of  the  statutes  of  the 
L'nited  States  entitling  him  to  a  patent  is 
dUflcuIt  to  determine  from  the  authorities. 
Prior  to  such  compliance  it  is  agreed  he  has 
an  absolute  right  of  possession.  In  many 
states  this  possessory  right  is  by  statute  de- 
clared to  be  an  interest  In  real  estate,  and 
subject  to  seizure  and  sale  as  such.  Bar- 
rlnger  &  A.  Mines  &  Mining,  317;  1  Lindl. 
Mines,  §  53.'>.  And  the  decisions  of  the 
courts  holding  it  to  be  real  estate  are  in 
n.ost.  if  not  all,  Instances  based  upon  some 
such  statutory  provision.  Prior  to  the  law 
of  1898  (Sess.  Laws  1896,  p.  16)  we  had  no 
statute  to  that  effect  except  section  3830, 
Hill's  Ann.  Laws,  which  is  not  involved 
here.  It  was  consequently  held  in  Duffy  y. 
Mix,  24  Or.  260.  33  Pac.  807,  and  Allen  y. 
Dunlap,  24  Or.  229,  33  Pac.  675,  that  the  lo- 
cator of  a  quartz  mine  prior  to  the  time  he 
becomes  entitled  to  a  patent  has  a  mere  right 
of  possession  or  possessory  title,  which  is 
valuable,  and  will  be  protected  by  law,  but 
is  not  real  estate  or  an  interest  in  land. 
This  view  finds  support  in  the  decisions  in 
California  that  prior  to  the  act  of  1860,  pro- 
viding for  the  conveyance  of  mining  clalma 
they  would  pass  by  a  verbal  sale,  if  accom 
panied  by  an  actual  transfer  of  the  posses 
sion  of  tlie  ground,  because  the  right  to  sucl< 
claim  rested  on  possession  only,  and  did  iv*t 
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aiAonnt  to  an'  Interest'  In  thfe  land,  and  there- 
fore not  wltJiln  the  statute  of  frauds.  Pat- 
terson V.  Mining  Co.,  30  Cal.  360;  Tunnel  Co. 
Y.  Stranahan,  20  Cal.  198.  In  accordance 
with  the  doctrine  adopted  by  this  court,  the 
demurrer  must  be  sustained  on  the  ground 
that  the  suit  was  barred  by  the  statute  of 
limitations. 

There  Is,  however,  another  ground  for 
supporting  the  decree  of  the  court  below. 
The  contract  between  Cable  and  the  plain- 
tiff's asRignor  manifestly  contemplated  that 
Cable  should  have  the  right  to  sell  and  dis- 
pose of  the  mine  at  any  time  before  the  com- 
pletion of  the  assessment  worlc,  and  there  is 
no  allegation  in  the  complaint  negatlring 
such  sale  or  disposition.  The  decree  of  the 
court  below  will  therefore  be  affirmed,  and 
it  is  so  ordered. 


McBEAN  V.  McBEAN  et  al. 

(Supreme  Court  of  Oregon.     June   18,  1900.) 

EVIDENCE— MARRIAOE>-PRESUMPTION—AIj- 
LOTMENT  OF  LANDS— DESCENT. 

1.  Plaintiff  claims  title  to  ICO  acres  of  land 
as  the  granddaughter  and  heir  of  the  original 
allottee  of  Indian  lands.  Her  case  hinges  on 
the  question  of  whether  or  not  her  grandfa- 
ther was  lawfully  married  to  an  Indian  wo- 
man. Four  witnesses,  including  the  allottee's 
mother  and  sister,  testify  that  no  marriage  was 
ever  solemnized  between  them,  and  two  wit- 
nesses testify  contro.  It  also  appeared  that 
the  same  Catholic  priest  who  was  alleged  to 
have  performed  the  wedding  ceremony  had 
later  performed  a  ceremony  marrying  thd 
grandfather  to  another  woman,  which  he  could 
not  have  done  lawfully,  under  the  rites  of  the 
Catholic  Church,  if  a  wife  by  a  former  mar- 
riage was  still  aUve.  Held,  that  the  evidence  is 
not  sufficient  to  prove  a  lawful  marriage,  and 
hence,  plaintiff's  father  being  an  illegitimate 
child,  and  having  no  inheritable  blood  which 
would  entitle  him  to  inherit  from  his  father, 
plaintiff  has  no  claim  to  the  estate  in  ques- 
tion. 

2.  The  presumption  of  a  lawful  marriage 
from  the  fact  that  the  parties  have  lived  to- 
gether and  cohabited  as  husband  and  wife 
does  not  arise  where  the  proof  indicates  that 
their  relations  were  entirely  meretricious  from 
their  inception. 

3.  Supp.  Rev.  St.  U.  S.  p.  898,  i  5,  providing 
that,  for  the  purpose  of  determining  the  de- 
scent of  land  to  the  heirs  of  Indians,  the  off- 
spring of  Indians  who  have  cohabited  together 
as  man  and  wife  shall  be  deemed  to  he  le- 
gitimate, is  general  in  its  purpose,  and  does 
not  repeal  or  in  any  way  affect  the  special  act 
of  18S.J,  relating  to  the  allotment  of  lands  to 
the  Umatilla  Indians,  and  enacting  that  the 
law  of  alienation  and  descent  in  force  in  the 
state  of  Oregon  shall  apply  thereto. 

Appeal  from  circuit  court,  Umatilla  county; 
S.  A.  Lowell,  Judge. 

Action  by  Cora  McBean  against  Jane  Mc- 
Bean  and  others  to  determine  who  are  the 
heirs  of  John  McBean,  deceased.  From  a 
Judgment  in  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

H.  J.  Bean  and  J.  H.  Lawrey,  for  appel- 
ant   T.  G.  Hailey,  for  resiwndents. 

WOLVERTON,  C.  J.  John  McBean,  an 
allottee  of  160  acres  of  the  Umatilla  reserrap 


tlon,  in  Umatilla,  'cotinfy,'  Or.,  designated  in 
the  allotment  as  "Gayuse  Mixed  Blood  No. 
388,"  died  intestate,  leaving  surviving  him 
his  mother,  brothers  and  sisters,  and  nieces 
and  nephews,  who  are  the  defendants  here- 
in. The  plaintiff  dalms  to  be  his  grand- 
daughter, and  the  only  living  descendant  of 
heritable  blood,  and  the  purpose  of  this  suit 
is  to  determine  her  right  to  the  Title  and  to 
the  rents  and  profits  of  the  land  so  allotted  to 
him.  Plaintiff  is  the  daughter  of  William 
McBean,  the  son  of  Jotm  and  an  Indian 
woman  whose  maiden  name  wiU9  Jane  Timoo- 
chin,  the  daughter  of  the  Nea  Perces  thief. 
The  question  upon  which  the  case  binges  is 
whether  William  was  bom  In  lawful  wed- 
lock, as  to  which  there  is  much  conflict  in  the 
testimony.  John  McBean  was  of  mixed 
blood,  but  had  no  tribal  relations  with  the  In- 
dians until  1887,  when  he  was  adopted  by  the 
Umatillas,  chiefly  for  the  purpose  of  sharing 
In  the  allotment  When  about  14  years  old, 
he  was  employed  by  the  general  government 
as  interpreter  between  the  Indians  and  the 
agents  and  representatives  of  the  govern- 
ment John  W.  Gay,  a  witness  of  much  In- 
telligence, testifies  that  he  met  John  in  1854 
^t  Gov.  Stevens'  council  with  the  Indians, 
when  he  was  12  or  13  years  of  age,  and  again 
at  The  Dalles,  In  1856;  that  he  first  saw 
Timoochin's  daughter  during  the  winter  of 
1857  and  1858,  who  at  that  time  was  living 
with  John  McBean  in  a  t»it  baclt  ot  the  gar- 
rison at  Ft  Walla  Walla;  that  he  was  not 
married  to  the  woman,  but  was  simply  liv- 
ing and  cohabiting  with  her  as  some  of  the 
unmarried  officers  and  private  soldiers  did 
with  other  Indian  women  who  stayed  about 
the  garrison,  and  that  these  relations  con- 
tinued for  a  year  or  a  year  and  a  half.  Jo- 
seph McEvoy  relates  that  he  became  acquaint- 
ed with  John  McBean  in  1836;  that  witness 
was  then  a  soldier,  and  that  McBean  was  an 
Interpreter  for  the  government  and  served  in 
the  same  company  with  him;  that  ivltness 
was  afterwards  connected  with  the  quarter- 
master's service,  and  that  they  continued  un- 
der military  discipline  until  1861,  and  that 
McBean  could  not  leave  during  the  time 
without  a  pass  or  furlough  from  the  proper 
officer;  that  he  began  living  with  this  woman 
in  a  tent  on  Garrison  creek  in  the  fall  of  1857, 
possibly  not  until  1858,  and  that  they  lived 
together  about  a  year  and  a  half  In  a  tent 
procured  from  the  quartermaster.  John  Sll- 
cott  testifies  that  he  first  knew  John  Mc- 
Bean in  Walla  Walla  in  1858;  that  he  and 
Timoochin's  daughter  were  living  together  as 
man  and  wife,  and  that  a  boy  was  bom  as 
the  issue  of  such  relations,  who  was  named 
Willlnra  McBean;  that  as  near  as  he  could 
tell  the  parties  lived  together  about  a  year; 
that  the  woman  afterwards  lived  with  several 
different  men  as  their  wife;  and  that  she  was 
not  reputed  to  be  a  lewd  or  immoral  woman. 
Thomas  B.  Beall  testifies  that  he  became  ac- 
quainted with  John  McBean  in  the  fall  of 
1857;  that  he  was  then  acting  as  Indian  in- 
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teipreter  In  the  service  of  tbe  United  States 
government,  and  was  married,  but  his  wife 
was  living  at  Alpowal  with  her  father,  the 
Indian  chief  Timoochln,  and  her  mother, 
Tema;  that  in  the  spring  of  1858,  having  ob- 
tained a  leave  of  absence  from  Col.  Steptoe, 
he  went  after  her,  and  brought  her  home; 
that  they  lived  In  a  house  bacl£  of  the  com- 
manding officer's  quarters,  and  continued  so 
to  live  until  some  time  In  July;  that  he  saw 
them  and  their  child,  William  McBean,  fre- 
quently, and  that  the  child  was  born  some 
time  hi  the  fall  of  1857;  that  the  parties  Uved 
together  something  over  a  year,  and  were 
generally  reputed  to  be  husband  and  wife; 
that  the  woman  subsequently  lived  with  sev- 
eral other  men  as  their  wife;  that  she  lived 
with  John  Silcott  in  1866,  and  was  not  consid- 
ered an  Immoral  woman.  Catherine  Jordal 
testifies  that  John  HcBean  was  married  to 
Jane  Timoochln  four  or  five  years  after  the 
Cayuse  war,  by  Father  Mesplle,  a  Catholic 
priest,  at  the  house  of  John's  father  and 
mother;  that  she  was  present  at  the  wedding, 
and  witnessed  the  ceremony;  that  John's 
mother  and  two  of  his  sisters  were  also  pres- 
ent; and  that  she  was  17  years  of  age  at  the 
time.  She  relates  that  Father  Mesplle 
remonstrated  with  John  at  the  time  for  liv- 
ing with  the  woman  without  being  married 
as  required  by  the  rites  of  the  Catholic 
Church.  Joe  La  Rocque  testifies  that  John 
went  down  to  The  Dalles;  that  Tlmoochin's 
crowd  went  down  there  also,  and  that  he  and 
Tlmoochin's  daughter  were  married  at  the 
church  while  there  by  Father  Mesplle;  that 
he  was  not  present  at  the  church,  but  he 
saw  the  old  follis  when  they  went  down  to 
see  him  married;  and  that  they  were  not 
married  at  Walla  Walla.  This  was  before 
the  end  of  the  Cayuse  war,  which  occurred 
in  the  years  1855  and  1856.  Jane  McBean, 
John's  mother,  testifies  that  John  was  never 
married  to  the  Timoochln  woman,  but  that 
some  time  subsequent  to  the  Cayuse  war  he 
was  married  to  Tlntinnitz's  daughter  (about 
this  there  Is  some  confusion  whether  the 
marriage  was  to  her  or  to  Lalousl^ln's  sister) 
at  her  home,  and  by  the  Catholic  priest  Fa- 
ther Mesplle;  that  Jane  Timoochln  and  her 
mother  brought  the  child  Willie  McBean  to 
their  place  shortly  after  the  war,  when  he 
was  just  learning  to  wall;,  and  left  him 
there;  and  that  he  remained  with  them  and 
was  supported  by  them  until  he  became  big 
enough  to  travel,  when  he  went  away.  Mrs. 
Mary  La  Favre  testifies  that  she  is  a  sister 
of  John  McBean;  that  she  was  at  home 
when  John  and  Father  Mesplle  were  there; 
that  Father  Mesplle  remonstrated  with  John 
for  living  with  Jane  Timoochln  without  be- 
ing married  to  her  by  a  priest,  and  that  Jolm 
said  he  did  not  want  to  marry  her,  because 
she  would  not  stay  with  him,  and  finally  told 
tbe  priest  that  he  would  not  marry  her;  that 
Father  Mesplle  never  at  any  time,  to  her 
Itnowlcdge,  performed  the  ceremony  for  the 
marriage  of  John  McBean,  her  brother,  and 


Tlmoochin's  daughter.  She  further  testifies 
that  John  was  married  to  Tlntinnitz's  daugh- 
ter about  two  years  after  the  war,  at  the 
house  of  her  father  and  mother,  and  that  Fa- 
ther Mesplle  officiated  in  the  ceremony;  that 
the  first  woman  he  took  was  Tlmoochin's 
daughter;  that  he  stayed  with  her  a  little 
over  a  year;  that  she  was  called  John's  wife, 
but  he  was  never  married  to  her,  so  far  as  she 
knew.  Susan  Gagon  testifies  that  John  got 
a  woman  at  The  Dalles  named  Jane  Ti- 
moochln, and  brought  her  to  Walla  Walla; 
that  he  was  not  married  to  her,— Just  lived 
with  her;  that  John  was  later  married  to 
Tlntinnitz's  daughter  at  Mrs.  McBean's  house, 
and  that  Father  MespUe  came  from  The 
Dalles  to  marry  them;  that  John  and 
Tlmoochin's  daughter  were  married  Indian 
fashion;  that  they  separated,  and  she  went 
back  to  her  folks  at  Lapwal  or  Alpowai. 

Without  particularizing  further,  It  is  suffl- 
<dent  to  state  that  John  was  subsequently 
married  to  Lalouskin's  sister,  and  then  to 
Spelilla's  sister,  in  each  Instance  by  a  Catho- 
lic priest,  and  subsequent  to  the  decease  of 
his  former  wife;  that  it  was  a  tenet  of  the 
Catholic  Church,  of  which  John  was  a  mem- 
ber, that  the  priest  should  not  officiate  when 
one  of  the  contracting  parties  had  a  spouse 
living,  whether  divorced  or  not.  There  is 
much  confiict  In  the  testimony  touching  the 
Indian  custom  of  marriage  and  divorce,  one 
notion  or  idea  behig  that  the  Indians  pur- 
chased their  wives;  that  Is  to  say,  that  the 
parents  of  the  young  people  who  were  de- 
sirous of  entering  Into  the  marital  union 
would  agree  among  themselves  upon  the 
amount  of  the  stipend  to  be  paid  to  the  girl's 
parents  by  those  of  the  young  man,  and  when 
this  was  arranged,  and  the  stipend  paid,  the 
contracting  parties  assumed  the  marital  re- 
lation. Either  party  was  at  liberty  to  aban- 
don tbe  other,  and  such  was  the  manner  of 
•heir  divorcement.  The  other  Is  that  they 
simply  assumed  the  marital  relation  and  co- 
habited as  man  and  wife  without  previous 
contract  or  ceremony;  that  such  relations 
continued  at  the  pleasure  of  either  party  to 
the  union;  and  that  a  voluntary  separation 
constituted  a  divorcement  entitling  either  to 
enter  Into  new  relations  with  another.  Aside 
from  this,  there  Is  much  loose  testimony  to 
"-he  effect  that  these  parties  lived  together 
as  man  and  wife  for  a  space  of  time  ranging 
from  one  to  six  or  seven  years;  that  Jane 
Timoochln  was  reputed  to  be  and  generally 
known  as  John's  wife;  that  he  recognized  and 
treated  her  as  such,  and  admitted  to  sundry 
persons  that  she  was  his  wife. 

Because  of  the  great  divergency  in  the  tes- 
timony. It  is  utterly  impossible  to  determine 
the  exact  history  of  the  affair  which  forms 
the  basis  of  this  controversy.  It  Is  probable, 
and  more  so  than  any  other  theory  that  we 
are  able  to  adopt,  that  John  McBean,  while 
in  the  employ  of  the  government  as  inter- 
preter, met  Tlmoochin's  daughter  at  The  Dal- 
les, and  there  began  living  with  her,  and  con- 
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tinned  the  relation  at  Ft.  Walla  Walla  for 
a  year  or  two.  That  he  was  never  regularly 
married  to  the  wouian  according  to  the  rites 
of  the  Catholic  Church  Is  quite  ■well  estab- 
lished. It  is  related  by  one  of  tlie  witnesses, 
Mrs.  Jordal,  that  he  was  married  at  the  house 
of  his  parents  to  this  woman  by  Father  Mes- 
plle,  a  Catholic  priest  who  was  then  located 
at  The  Dalles,  while  another  witness  testifies 
that  he  was  married  at  The  Dalles,  the  same 
porty  officiating.  The  mother  and  sister  of 
John  both  testify  that  no  marriage  ceremony 
ever  took  place  at  the  house  of  John's  par- 
ents between  these  people,  but  that  Father 
Mesplie  did  officiate  in  a  ceremony  at  their 
house  uniting  John  and  Tintinnitz's  daughter 
In  the  bonds  of  matrimony.  These  witnesses 
fix  the  date  of  the  event  at  about  the  same 
time  that  Mrs.  Jordal  swears  that  he  was 
married  to  Tlmoochin's  daughter.  Mrs.  Jor- 
dal was  then  17  years  of  age.  and  is  more 
likely  to  be  mistaken  than  John's  mother 
and  sister.  Another  circumstance  which  goes 
to  bear  out  this  idea  Is  that  by  the  rites  of 
the  Catholic  Church  it  was  not  permissible 
for  a  Catholic  to  remarry  while  he  had  a  wife 
living,  and,  aa  Father  Mesplie  performed  the 
ceremony  of  marriage  between  John  and  Tln- 
tinnltz's  daughter,  he  would  most  assuredly 
have  had  In  mind  the  fact  of  any  prior  mar- 
riage at  which  he  offlciat<>d  between  John 
and  another  woman  then  living.  The  testi- 
mony touching  the  alleged  marriage  at  The 
Dalles  Is  so  indeflnite  tiiat  no  reliance  can 
be  placed  upon  It.  The  party  so  testifying 
says  that  he  was  not  at  the  church  in  which 
they  were  married,  but  that  he  saw  the  old 
people  going  there,  and  the  rumor  was  that 
John  was  to  be  married  to  this  girl.  So  that, 
upon  the  whole,  we  have  concluded  that  John 
was  never  married  to  Tlmoochin's  daughter 
according  to  the  rites  of  the  Catholic  Church. 
Such  being  the  case,  the  next  Inquiry  la 
whether  these  parties  were  married  according 
to  the  recognized  and  eotablished  Indian  cus- 
tom then  In  vogue  with  the  tribe  to  which 
the  parties,  or  one  of  them,  belonged.  As 
a  general  proposition,  it  is  well  settled  that 
a  marriage  valid  according  to  the  law  or  cus- 
tom of  the  place  where  it  is  contracted  Is 
valid  everywhere.  Story,  Confl.  Laws,  {  113. 
And  It  Is  the  adjudged  policy  of  the  law 
to  treat  the  Indian  tribes  who  adhere  to  their 
peculiar  customs,  as  separate  communities  or 
distinct  nationalities,  with  full  and  free  au- 
thority to  manage  their  own  domestic  aflFalrs, 
and  to  pursue  their  own  peculiar  habits  and 
customs,  especially  as  It  concerns  the  mar- 
riage relation.  And  this  is  so  although  their 
territory  Is  located  within  the  state  lines,  and 
the  federal  government  manages  their  affairs 
through  agencies  designated  for  the  purpose. 
Nor  are  they  regarded  as  subject  to  the  state 
laws.  Boyer  v.  DIvely,  58  Mo.  510,  629,  cit- 
ing Morgan  v.  McGhee,  5  Humph.  13,  and 
Wall  V.  Williams,  11  Ala.  828.  As  broadly 
stated  in  Kobogum  v.  Iron  Co.,  76  Mich.  408, 
43  N.  W.  er  t:    "The  United  SUtes  supreme 


court  and  the  state  courts  have  recognized  as 
law  that  no  state  laws  have  any  force  over 
Indians  In  their  tribal  relations;"  citing  many 
authorities.  So,  It  is  said  in  Earl  v.  (Jodley, 
42  Minn.  3C1,  362,  44  X.  W.  255:  "The  gen- 
eral rule  Is  that  marriages  valid  by  the  laws 
of  the  country  where  they  are  entered  into 
are  binding  here,  though  not  solemnized  In 
accordance  with  the  provisions  of  our  laws; 
and  the  same  rule  must  be  adopted  In  re- 
lation to  these  Indian  marriages,  where  the 
tribal  relations  still  exist."  The  rule  was  ap- 
plied In  Johnson  v.  Johnson,  30  Mo.  72,  where 
the  marriage  relation  was  assumed  In  Indian 
territory,  outside  of  the  limits  of  a  state, 
by  a  white  man  and  an  Indian  woman  ac- 
cording to  the  tribal  customs  of  the  tribe  to 
which  she  belonged;  and  again  in  Morgan 
V.  McGhee,  supra,  where  the  marriage  was 
between  a  white  man  and  a  half-blood  Cher- 
okee upon  Indian  territory  situate  within  the 
limits  of  a  state.  From  these  authorities  It 
would  seem  that  where  the  marriage  Is  be- 
tween members  of  the  tribe  wholly,  or  be- 
tween white  persons  and  members  of  the 
tril)e,  conforming  to  tribal  customs,  the  union 
will  be  recognized  as  constituting  a  valid 
marriage  In  the  state  and  federal  courts.  If 
valid  everywhere.  It  follows  as  a  logical  se- 
quence that  the  offspring  of  the  contracting 
parties  will  take  from  them  by  the  rules  of 
Inheritance  In  vogue  In  the  state  or  country 
of  their  adoption. 

At  the  time  of  the  alleged  marriage  the' 
territory  of  AVashlngton  had  been  set  apart 
by  congi-ess  and  provided  with  a  form  of  gov- 
emraont,  but  some  of  the  Indian  tribes,  yet 
maintaining  their  distinct  tribal  customs, 
among  whom  may  be  designated  the  Cayuses, 
Walla  Wallas,  I.'mattllas,  and  Nez  Perces, 
still  occupied,  without  relinquishment  of  the 
Indian  title,  a  large  portion  of  the  territory, 
which  Included  Ft.  Walla  Walla  within  Ita 
boundaries.  Whatever  testimony  has  been 
Introduced  touching  the  marriage  custom  then 
prevailing  Is  not  confined  to  any  one  of  the 
tribes  named,  and  we  assume  that  whatever 
the  custom  was  It  prevailed  alike  among  all 
these  tribes.  Tlmoochin's  daughter  was  a 
Nez  Perces,  but  John  McBean.  although  hav- 
ing Indian  blood,  had  no  tribal  affiliations 
until  he  was  adopted  by  the  Umatlllas,  as 
above  stated. 

The  evidence  has  Impressed  us  that  the 
prevalent  marriage  custom  was  the  one  which 
has  for  Its  basis  the  purchase  of  the  wife 
by  the  relatives  of  the  Intended  husband, 
e8i)ecially  where  it  concerns  the  marriage  of 
young  persons.  We  will  briefly  state  our 
reasons  for  this  conclusion,  without  attempt- 
ing to  dilate  largely  upon  the  evidence.  Mrs. 
Woodard  testifies,  when  asked  touching  her 
knowledge  of  the  custom,  that  the  Indians 
who  were  under  the  Influence  of  the  priest 
generally  married  according  to  the  rites  of  the 
Catholic  Church,  and  the  "others  bought  their 
women";  and  J.  W.  Gay,  who  was  conver- 
sant with  the  Indian  habits  and  customs. 


Digitized  by 


Google 


Or.) 


MoBEAN  T.  McBEAN. 


421 


says:  "My  understanding  of  the  Indian  rules 
of  marriage  is  tbls:  If  I  bad  a  son,  and 
anotlier  Indian  had  a  daughter,  and  my  son 
wanted  that  daughter,  the  fathers  of  the  two 
parties  would  meet,  and  set  a  price  on  her, 
and  if  I  could  raise  the  means  to  buy  that 
daughter  from  the  other  Indian  my  son  would 
get  her,  and  If  not  he  could  not  get  her.  If 
he  stole  her,  she  would  be  taken  back."  This 
is  a  crude,  but  It  is  the  most  intelligent,  ex- 
planation made  In  the;  record  of  the  custom, 
and  it  Is  otherwise  distinctly  corroborated. 
Other  witnesses,  however,  testify  In  a  gen- 
eral way  that  the  marital  relations  were  con- 
summated by  the  mere  cohabitation  of  the 
sexes,  which  continued  at  the  pleasure  of 
either  spouse;  but  it  cannot  be  said  that  this 
latter  alleged  custom  has  been  substantiated 
by  the  evidence. 

There  is  no  direct  proof  that  John  McBean 
and  Tlmoochin's  daughter  were  ever  married 
in  accordance  with  tie  custom  prevailing; 
but  it  is  contended  that  the  fact,  which  was 
undoubtedly  proven,  that  these  parties  lived 
together  and  cohabited  as  man  and  wife  is 
presumptive  evidence  of  a  lawful  marriage. 
This  would  be  true  if  not  for  the  further  fact 
that  the  proofs  indicate  that  the  relations  be- 
tween these  people  were  niGretrielous  from 
their  inception.  Several  witnesses  testify 
that  a  number  of  Indian  women  stayed  about 
the  garrison,  and  that  white  men  in  the  em- 
ploy of  the  government  lived  with  them  tem- 
porarily, but  with  no  intention  of  marrying 
them.  The  testimony  shows  no  more  than 
this  touching  the  relations  that  existed  be- 
tween John  McBean  and  this  Indian  woman. 
Where  parties  have  been  living  together  and 
cohabiting  as  man  and  wife,  and  were  reput- 
ed to  be  such  hi  the  commimlty  where  they 
lived,  and  the  husband  has  represented  the 
woman  to  be  his  wife,  there  Is  a  presump- 
tion that  they  were  in  fact  lawfully  married; 
but  this  presumption  does  not  obtain  where 
there  is  casual  commerce  between  the  sexes 
without  Intent  upon  the  part  of  either  to  eon- 
snmninte  a  marital  union.  Tromiscuous  tem- 
porary intercourse  has  never  been  recognized 
as  constituting  marriage.  It  Is  said  in  Law- 
son's  Rights  and  Remedies  (volume  2,  §  711) 
that  a  marriage  "will  not  be  presumed  even 
where,  for  convenience,  the  parties  hold  them- 
selves out  as  man  and  wife  before  third  per- 
sons, provided  their  cohabitation  has  the  ele- 
ments of  a  purely  meretricious  relation." 

As  we  have  seen,  John  McBean  fell  in 
company  with  Jane  Timoochln  at  The  Dalles 
while  he  was  interpreter  for  the  government. 
He  was  very  young  at  the  time,  and  the  girl 
was  not  older  than  he.  They  were  next  heard 
of  at  Ft  Walla  Walla,  when  they  are  found 
to  be  living  together  in  a  tent  which  he  had 
prociired  from  the  quartermaster  for  tempo- 
rary use.  This  relation  did  not  continue  for 
more  than  a  year  or  two,  at  most,  and  while 
the  parties  may  have  been  reputed  to  be  man 
and  wife,  and  John  McBean  may  have  made 
admissions  to  the  effect  that  this  woman  was 


his  wife,  yet  we  cannot  find  from  the  testi- 
mony that  he  intended  to  form  any  such  re- 
lations with  her.  AVhatever  relations  he  bad 
with  her  were  temporarj',  and  it  is  very  prob- 
able were  not  Intended  by  either  as  the  con- 
summation of  a  marriage  between  them  in 
any  form,  either  in  pursuance  of  the  Indian 
custom  or  of  the  rites  of  a  more  modern  civ- 
ilization. The  child  was  not  born  at  the  place 
of  their  residence,  but  at  Alpowai.  There  Is 
some  testimony  that  McBean  went  to  Alpo- 
wai to  bring  the  mother  and  child  home  to 
his  habitation,  but  the  better  view  Is  that 
Tlmoochin's  daughter  and  her  mother  brought 
the  child  to  the  home  of  John  McBean's  fa- 
ther and  mother  without  his  concurrence,  and 
left  It  there  to  be  reared  by  them.  It  is  not 
seriously  denied  that  the  child  is  the  off- 
spring of  the  temporary  Intercourse  between 
these  parties,  but  it  is  very  apparent  that 
such  relations  do  not  constitute  a  marital 
union,  even  according  to  the  custom  of  the 
Indians  shown  to  be  then  prevailing,  and 
therefore  the  child  has  no  inheritable  blood 
by  which  he  would  be  entitled  to  the  real  es- 
tate of  the  father. 

It  is  contended  that,  it  having  been  shown 
that  William  McBean  is  the  child  of  John  Mc- 
Bean, the  plaintiff  would  inherit  from  the 
grandfather  by  virtue  of  the  act  of  congress 
of  February  28,  1801  (Supp.  Rev.  St.  U.  S. 
p.  898, 1  5),  which  provides  as  follows:  "That 
for  the  purpose  of  determining  the  descent 
of  land  to  the  heirs  of  any  deceased  Indian 
under  the  provisions  of  the  fifth  section  of 
said  act,  whenever  any  male  and  female  In- 
dian shall  have  cohabited  together  as  husband 
and  wife  according  to  the  custom  and  manner 
of  Indian  life  the  issue  of  such  cohabitation 
shall  be,  for  the  purpose  aforesaid,  taken  and 
deemed  to  be  the  legitimate  Issue  of  the  In- 
dians so  living  together,  and  every  Indian 
child,  otherwise  illegitimate,  shall  for  such 
purpose  be  taken  and  deemed  to  be  the  legit- 
imate issue  of  tlie  father  of  such  child."  Sec- 
tion 5  of  the  original  act,  which  was  "An 
act  to  provide  for  the  allotment  of  lands  In 
severalty  to  Indians  on  the  various  reserva- 
tions, and  to  extend  the  protection  of  the 
laws  of  the  United  States  and  the  territories 
over  the  Indians,  and  for  other  purposes," 
adopted  February  8,  1887  (24  Stat.  388),  pro- 
vided as  follows:  "That  the  law  of  descent 
and  partition  in  force  In  the  state  or  territory 
where  such  lands  are  sitiiate  shall  apply  there- 
to after  patents  therefor  have  been  executed 
and  delivered,  except  as  herein  otherwise  pro- 
vided; and  the  laws  of  the  state  of  Kansas 
regulating  the  descent  and  partition  of  real 
estate  shall,  so  far  as  practicable,  apply  to  all 
lands  in  the  Indian  territory  which  may  be 
allotted  In  severalty  under  the  provisions  of 
this  act."  The  act  of  1891  is  an  amendment 
of  this  original  act.  As  will  be  seen  by  the 
title,  the  original  act  Is  a  general  one  apply- 
ing to  the  Indians  upon  the  various  reserva- 
tions. It  was  enacted  and  became  a  law  8ul>- 
sequent  to  the  act  providing  for  the  allot 
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ment  of  lands  upon  tbe  Umatilla  Indian  ree- 
ervatlon.  Tbat  act  was  adopted  March  3, 
1885,  and  It  was  enacted  thereby,  among  oth- 
er things,  "tbat  the  law  of  alienation  and  de- 
scent in  force  in  tbe  state  of  Oregon  shall  ap- 
ply thereto  after  patents  have  been  executed, 
except  as  herein  otherwise  provided."  The 
act  of  1885  was  special  in  Its  nature,  affecting 
none  but  tbe  Umatilla  reservation  and  the 
confederated  tribes  inhabiting  tbe  same. 
While  the  act  of  1887  was  general  in  its  pur- 
pose, it  seems  there  was  no  Intention  of  ex- 
tending its  provisions  to  tbe  Umatilla  reser- 
vation and  the  Indians  concerned.  The  allot- 
ments are  made  upon  an  entirely  different 
basis,  and  the  acts  are  otherwise  Incongru- 
ous, so  tbat  tbe  general  act  could  not  well 
supersede  the  special  without  repealing  it, 
and  no  such  intention  is  made  apparent  from 
the  terms  of  the  general  act.  Tbe  clause  in 
the  latter  act  touching  inheritance  and  parti- 
tion, therefore,  did  not  supersede  the  provi- 
sions touching  the  same  subject  In  the  spe- 
cial act,  and  It  logically  follows  tbat  tbe 
amendment  of  1891  to  the  general  act  did 
not  affect  the  special  act  The  laws  of  de- 
scent within  this  state  are  therefore  applica- 
ble to  the  present  controversy,  and  not  those 
denoted  by  the  acts  of  congress  of  1887  and 
1891.  The  plaintiff  cannot,  therefore,  inherit 
through  her  father  the  property  of  her  grand- 
father John  McBean.  These  considerations 
affirm  tbe  decree  of  tlie  court  below;  and  It 
Is  so  ordered. 


P.A.CIFIG   LIVE-STOCK    CO.    t.    GRNTRY. 

(Supreme  Court  of  Oregon.     Jime   18,  1900.) 

PUBLIC  LANDS— PRE-EMPTION— CORPORATIO.V 
-EMPLOY*^  CONSPIRACY-BREACH  OP  TKU3T 
— EQUITY- STATE  LANDS— DO.VATIO.N'  ACT- 
SUBSEQUENT  TITLED-CONSPIRATOR— DECLA- 
RATIONS. 

1.  A  cattle  oompauy  employed  a  person,  at  a 
monthly  salary,  to  settle  ou  a  portion  of  its 
ranch,  tho  title  to  which  was  in  the  govern- 
ment, and  hold  it  under  the  homestead  law, 
and  iiBitod  to  pay  him  f2(X),  as  extra  wskos, 
wiien  title  thereto  was  soviired.  The  euiployO 
at  various  times  informed  his  neighbors  that  he 
was  holding  the  land  for  the  company.  Held, 
that  from  the  evidence  it  was  manifest  that 
the  employe  was  holding  the  land  in  the  right 
of  the  company,  and  that  the  fiudiuK  of  a  ref- 
eree that  he  was  holding  same  in  his  own 
right  was  error. 

2.  A  private  corporation  in  possession  of  a 
large  ranch,  the  title  of  a  portion  of  which 
was  still  in  the  government,  to  perfect  title 
thereto  employed  a  i)orson  to  go  on  such  gov- 
ernment land  in  the  guise  of  a  settler  imder 
the  homestead  law,  and,  when  title  thereto 
had  boi'U  secured  to  such  employe,  he  should 
inmu'diately  convey  it  to  the  company,  and  in 
the  meantime  he  should  harvest  the  alfalfa 
thereon  and  feed  it  to  the  company's  cattle, 
rt>ceiving  a  salary  for  his  services.  IJrId,  that 
where  such  employe  repiiduited  the  trust,  u.sed 
the  alfalfa  for  iiis  own  lieuetit,  and  as-<crtcd 
that  the  pre-emption  was  in  his  own  behalf,  a 
court  of  equity  will  grant  no  relief  to  such  com- 
Jiany.  restraining  such  trespass  or  grauting 
damages  therefor,  as  such  contract  was  con- 
trary to  public  policy  and  the  pre-emption  law. 

3.  'Hiotigh  it  is  the  policy  of  the  general  gov- 
ernuMit,  after  a  survey  of  the  public  lauds,  to 


extend  to  persons  who  theretofore  settled  there- 
on a  prior  right  to  file  on  the  same,  and  courts 
of  equity,  on  behalf  of  such  settler  or  his 
assignee,  will  restrain  a  trespass  thereon  be- 
fore a  survey  is  made,  yet  such  assignee  must 
be  a  person  entitled  to  pre-empt  under  the 
hoqtestead  law;  and  wh««  a  corporation  has 
purchased  the  Interest  in  land  of  a  settler  be- 
fore survey,  the  title  being  still  in  the  govern- 
ment, a  court  of  equity  will  not  lend  its  aid  to 
such  corporation  to  restrain  trespass  thereon, 
and  to  award  damages  therefor. 

4.  Hill's  Ann.  T.aws,  i  3597,  provides  that 
the  governor  may  appoint  an  agent  to  select 
all  lands  donated  to  the  state  by  the  United 
States.  Section  ."lOOO  provides  that  a  person 
may  purchase  such  selected  lands  of  the  state 
on  making  an  affidavit  that  he  is  over  the  age 
of  18  years,  is  a  citizen  of  the  United  States, 
or  has  declared  his  intention  to  be  such,  and 
that  the  purchase  is  not  made  tor  the  purpose 
of  speculation,  but  for  a  home.  Held,  that  a 
court  of  equity  would  not  entertain  a  suit  to 
award  damages,  and  restrain  a  trespass  on  un- 
selected  government  land,  of  which  he  had  tak- 
en possession,  on  a  showing  that  he  intended 
to   obtain    title   thereto    under    such    statutes. 

5.  A  private  corporation,  to  obtain  title  to 
government  land  upon  which  It  had  placed  val- 
uable improvements,  put  a  salaried  employe 
thereon,  who  was  to  pre-empt  the  same  under 
the  guise  of  a  homesteader,  and  convey  the 
same  to  the  company.  Held  that,  such  em- 
ploys having  disregarded  his  agiecment  and 
asserted  a  right  on  his  own  behalf,  the  fact 
that  the  corporation  thereafter  secured  the  in- 
terest of  a  person  who  had  surreudered  lands 
in  a  forest  reserve,  and  was  given  in  lieti 
thereof  title  to  the  land  in  question,  did  not 
place  it  in  such  a  position  that  a  court  of 
equity  woiUd  award  damages  against  and  re- 
strain the  trespass  of  the  employe,  as  the  ar- 
rangement upon  which  he  took  i>osse»'»ion  was 
against  public  policy  and  in  contravention  of 
tije  pre-emption  law,  and  the  Sllbse<^Hentl.v  ac- 
quired title  placed  the  corporation  m  no  bet- 
ter aspect  in  wiuit.v. 

6.  In  an  action  b.v  a  cattle  company  to  re- 
strain a  trespass  (m  a  portion  of  its  ranch, 
it  appeared  that  title  was  in  the  government, 
and  that  plaintiff  had  for  a  long  time  attempt- 
ed to  secure  title  thereto;  that  the  defend- 
ant was  old  and  infirm:  that  plaintiflf  had  giv- 
en him  $'25  per  mouth  to  stay  ou  the  land,  and 
he  was  not  expected  to  lio  any  work;  that  the 
company's  emi)loyes  were  told  to  defer  to  him. 
as  it  pleased  him.  but  that  his  authority  did 
not  amount  to  anything;  that  a  company  agent 
told  him  that  he  would  give  him  $200  over  his 
wages  "when  the  whole  l)usincss  is  wound  up. 
for  faithftdly  staying  on  that  place."  Held, 
that  it  was  fairly  inferable  from  the  circum- 
stances that  a  conspiracy  existed  between  the 
plaintiff  and  defendant  to  acquire  title  to  such 
land  under  the  homestead  law  for  the  benefit 
of  the  plaintiff  eoriiorations:  and  therefore  dec- 
larations made  by  a  dPC(*nspd  agent  of  the  com- 
pany, pending  such  cflorts  to  obtain  title,  with 
reference  to  the  relations  between  plaiutifif 
and  defendant,  were  admissible  though  not  made 
in  the  discharge  of  his  duty. 

Appeal  from  circuit  court,  Malheur  county; 
M.  D.  Clifford,  audgo. 

Action  by  tbe  Paclllc  Live-Stock  Company 
against  James  Gentry  to  restrain  trespass, 
and  for  damages  therefor.  From  a  Judgmeut 
'  dismissing  tbe  action,  plaintiff  appeals.  Af- 
firmed. 

This  Is  a  suit  to  enjoin  an  alleged  trespass, 
and  to  recover  damages  therefor.  The  facts 
are  tbat  one  Jjimes  Sullivan,  having  StUtled 
on  unsurveyed  public  lauds  of  tbe  United 
States    known    as    the    "Riuebart    Springs 
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^jBkQch,"  In  Malheur  county,  Or.,  clearedi 
a|)out  40  acres  tliaruof,  which  he  sowed  to  al- 
falfa. Irrigating  It  with  water  from  springs 
thereon,  and  about  18SS  sold  eoid  Improve- 
ments to  plaintiff,  a  corporation  engaged  In 
raising  cattle  in  Harney  and  Halheur  coun- 
ties. This  ranch  Is  situated  on  the  Owyhee 
rirer,  which  at  that  place  has  almost  pre- 
cipitous baulis  from  1,000  to  1,500  feet  high, 
so  that  it  Is  Impossible  for  cattle  to  descend 
to  the  river  for  water.  The  table-lands  in  the 
vicinity  afford  good  pasturage  for  cattle, 
which,  for  a  radius  of  about  10  miles,  find 
water  only  at  said  springs.  After  purchasing 
these  improvements,  plaintiff  built  a  flume 
on  the  ranch,  cleaned  out  the  old  ditch,  In- 
creased the  area  of  cultivated  land,  and  built 
corrals  and  fences;  expending  about  $5,000 
In  the  original  purchase  and  subsequent  im- 
provements. The  ranch  annually  yields  from 
100  to  150  tons  of  alfalfa  hay,  which  is  out 
and  stacked  on  the  place,  and  fed  to  the 
cattle  on  the  range  dm-ing  the  winter.  The 
plaintiff  has  kept  an  employ^  on  the  ranch 
to  Irj-igate  the  alfalfa,  to  feed  and  care  for 
the  stock,  and  to  look  after  Its  Interests;  fur- 
nishing him  food,  cooking  utensils,  a  team, 
wagon,  harness,  machinery,  and  farming 
tools.  In  October,  1S94,  plaintiff's  superin- 
tendent, having  learned  that  the  employ^  in 
charge  of  the  ranch  intended  to  claim  it  In  his 
own  right,  removed  him,  and  engaged  the  de- 
fendant in  his  stead;  agreeing  to  pay  him 
$25  per  month  for  his  services.  At  that 
time  the  defendant  was  62  years  old,  his 
shoulder  had  been  broken,  and,  the  dislocation 
never  having  been  reduced,  his  left  arm  was 
nearly  useless;  and  lie  had  also  suffered  sev- 
eral strokes  of  paralysis,— notwithstanding 
which  he  was  able  to  Irrigate  the  alfalfa  and 
look  after  the  ranch,  to  which  he  Immediate- 
ly moved;  and,  having  no  family,  be  lived 
alone  In  the  house  thereon,  remote  from 
neiglibors.  In  1808  the  townships  in  which 
the  Kluehart  springs  are  situated  were  sur- 
veyed by  a  deputy  Tnited  States  surveyor, 
and  It  was  ascertained  that  plaintiff's  im- 
provements were  upon  the  following  describ- 
ed premises:  The  N.  E.  %  of  the  N.  B.  14 
of  section  24  in  township  27  S.,  of  range  41 
E.,  of  the  Willamette  meridian,  and  the  S.  W. 
14  of  the  S.  AV.  Vi,  of  section  18,  the  N.  W. 
Vi.  the  E.  %  of  the  S.  W.  %,  and  the  S.  W. 
Vl  of  the  N.  E.  i/i  of  section  10  in  township  27 
S.,  range  42  E.,  of  .^aid  meridian.  But  Hie 
plat  of  .s.aid  survey  has  never  been  approved 
hy  the  Interior  department.  After  the  loca- 
tion of  salil  ranch  was  thus  established,  de- 
fendant, clnimlng  to  be  entitled  to  file  a 
homestead  entry  upon  a  part  thereof,  to  wit, 
the  W.  1/2  of  the  X.  W.  %  and  the  N.  E.  Vi. 
of  the  S.  W.  14  of  said  section  19,  built  a 
small  cabin  thereon,  Into  wh'.ch  he  moved, 
and  In  which  he  lived  a  pnrt  of  the  time; 
and  In  IS'JS  he  cut  the  alfalfa  hay  growing 
on  the  land  so  claimed  by  him,  60  tons  of 
which  he  sold,  i-ealizlns  therefrom  the  sum 
of  ?300,    Under  an  act  of  congress  approved 


Jane  4,  1897 -(30 -Stat.; 36),  one  F.  A.  Hyde,  j 
having  selected  the  land  included  in  the  Bine-., 
hart  Springs  ranch,  and  such  selection  having 
been  approved,  executed  deeds  to  plaintiff, 
relinquishing  all  his  Interest  In  said  prem- 
ises. The  plaintiff,  having  secured  said 
deeds,  Instituted  this  suit,  alleging  that  It  is 
the  owner  In  foe  of  the  real  property  known 
as  the  "Binehart  Springs  Banch,"  particu- 
larly describing  the  same;  that  the  defendant 
was  employed  by  it  to  take  charge  of  said 
premises;  that  while  so  employed  he  con- 
verted to  his  own  use  about  150  tons  of  hay 
cut  from  and  stacked  on  said  land  by  its  em- 
ployes; tliat  he  willfully  ejected  Its  servants  . 
from  the  said  ranch,  and  refused  to  permit 
them  or  the  plaintiff's  agents  to  go  upon  or 
take  possession  of  the  land,  and  wrongfully 
claims  to  be  the  owner  thereof,  to  plaintiffs 
damage  in  tbe  sum  of  $2,000.  The  defendant, 
after  denying  the  material  allegations  of  the 
complaint,  avers  that  on  October  21,  1804, 
he  was  a  citizen  of  the  United  States  over 
the  age  of  21  years,  and  qualified  to  make  a 
homestead  entry  on  Its  public  lands;  that 
on  said  day  the  W.  %  of  the  N.  W.  %,  the 
N.  E.  Vi  of  the  S.  W.  %.  and  the  N.  W. 
Vi  of  the  S.  W.  %  of  section  19,  In  township 
27  S.,  of  range  42  E.  of  the  Willamette  merid- 
ian being  tmsurveyed  public  lands  of  the 
United  States,  he  settled  thereon,  claiming 
the  same  under  the  homestead  laws  of  the 
United  States,  and  intending  to  make  an  en- 
try thereof  as  soon  as  he  could  file  thereon; 
that  ever  since  he  established  such  residence 
he  has  been  in  the  quiet  and  peaceable  pos- 
session of  said  land,  complying  with  all  the 
requirements  of  the  laws  of  the  United  States 
respecting  such  residence  and  the  cultivation 
of  said  premises;  end  tliat  he  Is  entitled  to 
the  exclusive  possession  thereof.  The  reply 
having  put  In  issue  the  allegations  of  new 
matter  contained  in  the  answer,  the  cause  was 
referred  to  W.  L.  Coleman,  and  from  the 
testimony  taken  by  him  the  court  found.  In 
effect,  that  defendant  was  qualified  to  make 
a  homestead  entry  on  the  public  lands  of  the 
United  States;  that  on  the  said  21st  day  of  Oc- 
tober, 1894,  with  plaintiff's  advice  and  con- 
sent, he  settled  upon  the  land  so  claimed  by 
him.  Intending  to  enter  the  same  under  the 
laws  of  the  United  States  as  soon  as  the  plat 
of  the  survey  thereof  was  approved,  and  the 
lands  susceptible  of  entry;  that  he  went  upon 
said  land  under  an  agreement  to  put  up  the 
hay  annually  raised  thereon,  to  feed  the 
same  to  plaintlfTs  cattle,  and  to  maintain  a 
camp  at  said  ranch  to  accomracilate  plain- 
tiff's employes.  In  consideration  of  which 
plaintiff  promised  to  pay  him  $25  per  month, 
and  to  supply  him  with  the  necessary  provi- 
sions, stock,  and  machinery;  that  he  did  not 
settle  upon  said  land  in  pursuance  of  any 
agreement  with  or  employment  by  the  plain- 
tiff, nor  did  he  at  any  time  hold  the  premises 
for  its  benefit;  and  that  the  plaintiff  was  not 
at  any  time  since  October  21,  1S!(4,  the  owner 
or  in  the  possession  of  the  Utnd  to  claimed 
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by  him,  or  anj  part  thereof.  And,  having 
rendered  a  decree  dismissing  the  suit,  the 
plaintiff  appeals. 

J.  L.  Rand,  for  appellant.  Tnmer  & 
Biggs,  for  respondent. 

MOORE,  J.  (aflter  stating  the  facts).  A 
careful  examination  of  the  testimony  leads 
us  to  conclude  that  the  court  erred  in  finding 
that  the  defendant  did  not  enter  into  posses- 
sion of  the  Rinehart  Springs  ranch  in  pur- 
suance of  any  agreement  or  employment 
with  plaintiff,  and  that  he  did  not  hold  the 
premises  for  Its  benefit.  The  defendant's 
theory  is  that  plaintiff  surrendered  to  him 
all  its  interest  in  the  land,  and  paid  him  $25 
per  month  for  three  years,  In  consideration 
of  the  bay  grown  on  the  place  and  the  use 
of  the  pasture  thereon.  He  testified,  In  sub- 
stance, that  Charles  Jones,  now  deceased, 
then  the  plalntlfTs  assistant  superintendent, 
put  him  in  possession  of  the  premises,  and 
told  him  to  stay  there  and  work  for  the 
plaintiff  until  the  land  was  surveyed,  and 
then  to  file  on  the  same  as  a  homestead,  and 
that  in  October,  18&4,  he  settled  thereon, 
with  the  Intention  of  claiming  it  as  a  home- 
stead, and  from  that  time  It  had  been  his  in- 
tention to  file  upon  the  land  as  soon  as  be 
could  do  so;  that  he  was  to  stay  on  the 
place  and  help  raise  all  the  hay  he  could  for 
plaintiff,  in  consideration  of  which  it  paid 
him  ?2.5  per  month  for  the  hay  and  the  use 
of  the  pasture.  On  cross-examination  he  was 
asked  if  he  was  not  hired  to  take  the  Rine- 
hart Springs  ranch  and  occupy  it  for  the  Pa- 
cific Llve-Stock  Company.  lustoud  of  giv- 
ing a  direct  answer,  he  replied:  "I  never 
promised  to  deed  it  to  anybody."  On  fur- 
ther cro.ss-exaniination  he  was  asked:  "You 
knew  all  the  while  when  you  went  on  that 
place  that  the  company  expected  you  to  bold 
it  for  them,  or  they  would  not  have  put  you 
there?"— to  which  be  replied:  "They  might 
have.  l)ut  I  didn't.  Q.  You  understood  they 
did,  did  you?  A.  I  suppose—  I  expect  they 
thought  they  would  take  chances  on  it.  that 
is  all."  P.  Madison,  an  employe  of  plaintiff, 
testified  that  he  was  present  when  Jones  en- 
gaged the  defendant,  who,  under  the  agi'ce- 
ment,  was  to  go  to  the  Rinehart  Springs 
ranch,  stay  there,  work  for  and  represent 
the  Pacific  Llve-Stock  Company,  and  hold 
the  ranch  for  it  until  it  could  get  a  title,  and 
that  the  defendant  had  always  told  him  be 
was  holding  possession  of  the  land  and  im- 
provements for  the  company,  to  which  they 
belonged.  K.  Kilbourn,  another  of  plain- 
tifTs  employes,  testified  that  the  defendant 
bad  always  told  him  he  was  holding  the 
ranch  for  the  Pacific  Live-Stock  Company, 
which  was  to  pay  him  ?25  a  month  for  stay- 
ing on  the  land  imtll  it  could  secure' a  title 
thereto.  John  Gilchrist,  plaintiff's  superin- 
tendent, in  referring  to  a  conversation  which 
he  had  with  the  defendant,  said:  "In  Au- 
gust, 1S!)8,  I  talked  with  Oentry  as  to  wimt 
his  contract  was  with  the  company.    I  says, 


'Jimmy,  what  was  tbe  agreement  made 
when  you  came  with  Jones,— when  you  came 
out  here?'— and  he  says:  'It  was  to  stay  on 
this  place,  and  hold  the  place  for  the  com- 
pany. I  was  to  get  $30  per  month,  and,'  be 
says,  'afterwards  it  was  changed  to  $25.'  'I 
afterwards  told  you,'  says  I,  'that  I  would 
give  you  $200  extra,  didn't  I,  when  we  se- 
cured the  title?'  and  he  says:  Tea,  sir;  yon 
did.' "  This  testimony,  we  think,  substan- 
tiates the  conclusion  we  have  reached  re- 
garding the  relation  existing  between  the 
parties,  and  shows  that  plaintiff  employed 
him  to  take  possession  of  its  ranch,  and  to 
bold  It  for  its  benefit.  That  plaintiff,  a  cor- 
poration, should  voluntarily  give  to  the  de- 
fendant all  its  Interest  in  this  valuable 
ranch,  the  Improvements  upon  which  cost  It 
about  $5,000,  thereby  depriving  Itself  of 
property  tliat  was  very  valuable  by  reason 
of  the  water  thereon  affording,  as  It  did,  the 
only  means  of  carrying  on  the  business  of 
cattle  raising  in  that  vicinity,  and  also  pay- 
ing him,  notwithstanding  his  age  and  In- 
firmities, the  sum  of  $25  per  month  for  sev- 
eral j-ears.  expecting  no  other  return  than 
the  hay  and  pasturage  which  the  land  fur- 
nished, is  beyond  belief,  and,  if  true,  would 
evidence  a  degi-ee  of  magnanimity  unparal- 
leled in  the  history  of  private  corporations. 

The  testimony  having  been  taken  before  a 
referee,  tlie  trial  court  possessed  no  greater 
advantages  in  determining  its  weight  than 
are  enjoyed  by  this  court,  and  hence  we 
have  no  hesitancy  in  changing  the  findings 
to  wlilch  attention  has  been  called. 

.\  court  of  equity  will  not  permit  an  agent 
to  take  advantage  of  bis  fiduciary  relation, 
and,  when  necessary,  will  enjoin  him  from 
defrauding  liis  principal.  2  High,  Inj.  (3d 
Ed.)  §  l.ViO.  The  defendant,  having  been 
employed  by  plaintiff  to  protect  its  interests 
and  to  guard  its  property  rights  in  the  Rine- 
hart Springs  ranch,  ought  not  to  be  permit- 
ted to  violate  his  trust  and  derive  a  benefit 
from  a  betrayal  thereof,  if  the  plaintiff's 
conduct  in  employing  him  does  not  violate 
the  ma.xim  tliat  he  who  comes  into  a  court 
of  equity  must  come  with  clean  hands.  It 
may  be  admitted,  we  think,  that  plaintiff's 
agents  were  very  anxious  that  their  princi- 
pal should  secure  the  legal  title  to  the  land 
from  which  tlie  Rinehart  springs  emanated. 
Tiicse  springs  furnishing  the  only  water  ac- 
ci-sslble  to  stock  for  many  miles,  the  owner 
thereof  would  necessarily  control  the  pastur- 
age on  the  table-lands  In  the  vicinity.  In 
about  1888  plaintiff's  agents,  having  discov- 
ered tlie  advantages  which  these  springs  af- 
forded, purchased  the  Improvements  of  the 
person  who  settled  on  the  ranch,  and  there- 
after made  every  reasonable  effort  to  secure 
the  title  to  the  lands;  but,  the  township  in 
which  the  springs  are  situated  not  having 
been  surveyed,  plaintiff's  right  to  the  im- 
provements so  purchased  depended  upon  its 
possession,  and.  this  being  so,  the  necessity 
of   always   keeping   some   employ^  at  tbe 
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lancb  to  represent  Its  Interests  and  to  de- 
fend Its  rights  is  apparmt  Xbe  Rlnehart 
springs  being  remote  trova  any  settlement, 
plaintiff  found  It  dlfficnlt  to  secure  a  servant 
who  would  remain  at  the  place  for  any 
length  of  time.  Oilchrlst,  the  superinten- 
dent, illustrates  this  diflSculty  by  stating  that 
an  employs,  upon  his  return  from-  a  short 
stay  at  the  ranch,  said  to  talm:  "I  would  not 
stay  on  that  place  another  day  If  you  would 
glre  me  the  place  and  all  the  cattle  the  com- 
I»any  has  got.  That  is  the  most  lonesome 
place  I  ever  saw  In  my  life.  I  would  jump 
off  the  rlmrock  and  go  craay."  The  defend- 
ant, however,  was  taciturn,  disliked  society, 
and  had  Indomitable  courage,— qualities 
which  fitted  him  for  the  discharge  of  the 
duties  devolYlng  upon  him;  and  this  ex- 
plains the  payment  of  the  wages  he  receiv- 
ed, notwithstanding  his  age  and  debility. 

The  usual  policy  of  the  general  government 
for  many  years,  except  in  cases  of  extensive 
grants  to  aid  corporations  In  developing  the 
country,  has  been  to  reserve  the  public  do- 
main for  its  citizens,  who  have  been  per- 
mitted to  secure  title  to  tracts  of  certain 
area  upon  condition  of  bona  fide  settlement 
and  cnltivation.  They  have  been  permitted, 
by  a  tacit  license  of  the  United  States,  to 
settle  upon  and  cultivate  the  public  land 
prior  to  Its  survey;  and  such  settlement  has 
been  recognized  by  the  officers  of  the  Interior 
department  of  the  government,  as  conferring 
upon  the  settler  a  prior  right  to  file  upon  the 
same  in  the  local  land  office,  when  surveyed. 
courts  of  equity,  acting  upon  the  recognition 
of  such  settlement  as  conferring  an  inchoate 
right  to  the  land,  and  invoking  the  maxim 
that  equity  will  not  suffer  a  wrong  without 
a  remedy,  have  enjoined  the  disturbance  of 
such  right  by  parties  who  would  trespass  up- 
on the  land  so  settled  upon.  Kitcherside  r. 
Myers,  10  Or.  21;  Jackson  v.  Jackson,  17 
Or.  110,  19  Pac.  847.  "The  right  of  such  a 
settler  being  property,"  says  Mr.  Justice  Bean 
In  Hindman  v.  Rteor,  21  Or.  112,  27  Pac. 
13,  "be  may  sell  and  transfer  it  so  as  to  pass 
his  right  thereto,  and,  except  as  against  the 
government,  vest  the  rightful  possession  in 
the  purchaser."  The  legal  principle  thus  an- 
nounced will,  of  course,  be  understood  to 
relate  to  the  transfer  of  such  possessory  right 
to  one  who  is  or  may,  under  the  provisions 
of  law,  become  entitled  to  secure  directly 
from  the  government  a  legal  title  to  the  land 
so  claimed.  The  purchaser  not  being  able 
to  tack  his  settlement  to  that  of  his  prede- 
cessor, the  effect  of  the  transfer  is  the  initia- 
tion of  a  new  right  by  which  the  prior  settler 
surrenders  his  Interest  in  the  premises  to  the 
United  States,  which  tacitly  licenses  the  pur- 
chaser to  take  and  hold  the  possession  with 
the  Intention  of  securing  the  title.  To  be- 
come such  licensee,  the  purchaser  must  be  a 
qualified  settler;  that  is,  he  must  be  a  cltt- 
sen  of  the  United  States,  or  capable  of  be- 
coming such  In  the  manner  prescribed  by  the- 
acts  of  congress,  and  must  make  a  bona 


fide  settlement  upon  the  land  in  person,  with 
Intent  to  obtain  the  title  to  the  same  by  com- 
plying with  the  provisions  of  the  land  laws 
of  the  United  States.  Peterson  v.  Railroad 
Co.,  27  Minn.  218,  6  N.  W.  615.  Plaintiff  did 
not  make,  and  was  not  capable  of  making, 
a  settlement  in  person  upon  the  land;  and  it 
was  not,  nor  could  It  become,  a  citizen  of 
the  United  States,  in  the  sense  required  by 
the  acts  of  congress,  and  hence  it  was  not  a 
qualified  settler  upon  the  public  domain.  To 
permit  a  corporation  to  hold  public  lan^ 
the  improvements  upon  which  had  been  trans- 
ferred to  it  by  a  settler,  would  thwart  the 
public  policy  of  tbe  government,  and  often 
enable  the  purchaser  of  such  Improvements 
to  control,  as  In  the  present  Instance,  vast 
areas  of  grazing  lands,  In  consequence  of  se- 
curing the  use  of  the  waters,  which  alone 
render  sudi  lands  valuable.  Our  attention 
has  been  called  to  the  case  of  IMdwell  v. 
Cattle  Co.  (Ariz.)  63  Pac.  192,  which  seems 
to  tolerate  such  conditions,  but  that  case 
was  ah  action  at  law  under  a  statute  of  Ari- 
zona which  permitted  ejectment  to  be  main- 
tained upon  proof  of  settlement  upon  and 
cultivation  of  public  lands.  Whatever  the 
rule  may  be  in  an  action  at  law,  we  cannot 
think  that  the  claim  of  a  private  corporation 
to  hold  possession  of  public  lands,  thereby 
preventing  actual  settlers  from  securing  the 
advantage  of  the  laws  enacted  for  their  bene- 
fit, appeals  very  strongly  to  a  court  of  con- 
science. Plaintiff,  being  a  private  corpora- 
tion, could  not,  under  such  general  policy, 
secure  in  Its  own  right  the  title  to  any  of 
the  public  lands  of  the  United  States;  but, 
the  Rlnehart  Springs  ranch  being  very  valu- 
able to  the  plaintiff.  It  adopted  a  method  to 
circumvent  the  policy  of  the  general  govern- 
ment, and  to  secure  the  title  to  this  prop- 
erty, so  necessary  to  the  prosecution  of  Its 
business.  Gilchrist  testified  that  prior  to 
1897  the  Pacific  Live-Stock  Company  expect- 
ed to  secure  the  title  to  the  Rlnehart  Springs 
ranch  by  state  selection.  As  we  understand 
the  witness,  the  mode  thus  Intended  to  be 
pursued  undoubtedly  contemplated  a  selection 
of  the  tracts  which  plaintiff  desired  by  an 
agent  of  the  state  of  Oregon,  as  Indemnity 
lands,  under  the  provisions  of  section  3397, 
Hill's  Ann.  Lavra  Or.,  after  the  townships 
In  which  the  springs  were  situated  had  been 
surveyed,  and  the  plats  thereof  approved. 
Assuming  that  the  state  had  thus  acquired 
the  desired  tracts,  plaintiff,  being  a  private 
corporation,  could  not  secure  title  to  them, 
except  through  applicants  therefor  whom  It 
might  Induce  to  make  the  affidavit  required 
by  section  3600,  Hill's  Ann.  Laws  Or.,  that 
no  contract  or  agreement,  express  or  Implied, 
had  been  made  for  the  sale  or  other  disposi- 
tion of  such  lands  In  case  they  were  permit- 
ted to  purchase  the  same,  and,  after  deeds 
therefor  had  been  executed  by  the  state  to 
such  applicants,  persuading  them  to  transfer 
to  It  the  title  thus  secured.  It  will  thus  be 
seen  that  the  method  contemplated  by  which 
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Jt  was  expected  that  the  title  to  the  Blnehart 
SprUigs  ranch  could  be  secured  by  plaintiff 
would  seem  to  imply  eubomatton  of  peijury. 
Ckmgress  passed  an  act,  approved  Jane  4, 
1807,  by  which  a  settler  upon  public  lands, 
or  a  person  who  held  a  title  thereto,  within  the 
boundaries  of  any  forest  reserve,  might  sui> 
render  to  the  United  States  his  possessory 
right,  or  transfer  such  title  and  take  other 
public  lauds  in  lieu  thereof.  SO  Stat.  86. 
One  F.  A.  Hyde,  having  talcen  advantage  of 
5nch  act,  selected  the  said  Rinehart  Springs 
ranch,  and,  his  selection  having  been  ap- 
proved, he  executed  deeds  to  plaintiff,  re- 
linquishing his  right  in  the  premises;  but  the 
act,  having  been  passed  after  defendant  was 
engaged  to  look  after  plaintiff's  Interest  In 
And  to  defend  the  premises,  does  not  change. 
In  equity,  the  consequences  which  follow  the 
original  Intent  by  which  it  was  expected  the 
title  could  be  secured. 

An  examination  of  the  testimony  Induces 
the  belief  that  each  party  attempted  to  hide 
the  real  terms  of  the  agreement  entered  Into 
between  the  defendant  and  Charles  Jones  as 
agent  and  on  behalf  of  the  plaintiff.  Jones 
having  died  prior  to  the  trial  herein,  his  al- 
leged declarations  respecting  the  nature  of 
such  agreement,  made  after  defendant  moved 
to  the  Rinehart  Springs  ranch,  were  admit- 
ted In  evidence  over  plaintiff's  objection  and 
exception  on  the  ground  that  they  formed  no 
part  of  the  res  gestre.  Our  statute  regulat- 
ing tlie  general  principles  of  evidence  pro- 
vides tliat  the  rights  of  a  party  cannot  be 
prejudiced  by  the  declaration,  act,  or  omission 
of  another,  except  by  virtue  of  a  particular 
relation  between  them.  Illll's  Ann.  Laws  Or. 
,8  084.  The  rule  is  well  settled  tliat  the  dec- 
Jaratlons  of  an  agent  are  admissible  in  evi- 
dence against  his  principal  only  when  they 
are  made  lu  the  discliarge  of  his  duty,  and 
form  a  part  of  the  res  gesta;.  1  Am.  &  Eng. 
Kuc.  Law  (2d  Ed.)  1143,  and  notes;  1  Greenl. 
Ev.  (14th  Ed.)  §  113;  Story,  Ag.  (9th  Ed.)  § 
134  et  seq.;  Mateer  v.  Brown,  1  Oal.  221; 
Ward  v.  Preston,  23  Cal.  4C8;  Van  Duscn  v. 
^lining  Co.,  36  Cal.  571;  Green  v.  Mining  Co., 
45  Cal.  522;  Bee  v.  Railroad  Co.,  40  Cal.  248; 
Wicliorwitz  V.  Insurance  Co.,  31  Or.  oO'J,  51 
I'ac.  75.  Jones'  alleged  declarations,  being  in 
the  nature  of  admissions  i)y  a  conspirator,  are 
not  admissible  in  evidence  against  his  co-con- 
spirators imtil  after  proof  of  the  conspiracy 
has  been  given.  Hill's  Ann.  Laws  Or.  §  71X5. 
In  construing  this  section  in  State  v.  Moore, 
32  Or.  (iS,  48  I'ac.  4(!8,  It  was  held  that  the 
(leciaratlons  of  an  alleged  conspirator  were 
admissilJe  in  evidence  after  testimony  had 
l)een  given  wlilch  prima  facie  tended  to  prove 
the  existence  of  a  conspiracy,  or  from  which 
It  miglit  reasonaljly  be  inferred.  See,  also, 
<i  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  8(i8.  Can 
.  i<-  be  reasonalily  inferred  from  the  evidence 
tliat  a  conspiracy  had  Ix'on  enteretl  into 
wliercby  tlie  defendant  asreod  to  secure  the 
title  to  the  Rlneliart  Springs  rancli  for  the 
plaintiff?    The  testimony  shows  that  the  su- 


perlntehdent  of  the'  Pacific  Live-Stock  Com- 
pany, having  discovered  that  the  person  em- 
ployed to  look  after  Its  Interests  in  the  ranch 
Intended  to  claim  the  premises  in  his  own 
right,  discharged  him  and  employed  the  de- 
fendant. In  whom  trust  was  reposed.  The 
latter'B  evasive  answer  to  the  question  as  to 
whether  he  was  not  hired  to  take  charge  of 
and  to  occupy  the  ranch  for  the  Pacific  Live- 
stock Company,  above  quoted,  creates  an  in- 
ference that  he  agreed  with  Jones  to  take  the 
place,  as  he  testified,  in  his  own  right  Xhls 
Inference  is  strengthened  by  the  testimony 
of  Gilchrist,  who,  in  speaking  of  the  char- 
acter of  the  defendant's  possession,  says: 
"Jimmy  was  always  looked  upon  as  being 
In  charge  of  the  place,  and  we— and  I — had 
all  the  men  to  defer  to  him  In  that  particu- 
lar, because  It  pleased  the  old  man,  and  he 
felt  that  he  was  in  charge,— in  authority; 
and  I  told  them  always  to  rather  recognize 
his  authority.  It  didn't  cat  any  Ice,  anyway, 
—didn't  hurt  them;  and  It  made  Jim  more 
pleasant,  and  he  was  never  too  pleasant" 
In  the  summer  of  1897  the  defendant,  having 
been  informed  by  some  one  that  be  was  to 
be  dismissed  from  plaintiff's  service,  became 
dissatisfied,  whereupon  Gilchrist  told  him 
that  his  discharge  was  never  contemplated, 
and  testified  that  he  said  to  him:  "I  will  tell 
you  further,  Jlmmle,  right  now,  I  will  give 
you  5200  over  and  above  your  wages  when 
the  whole  business  is  wound  np,  for  faith- 
fully staying  on  that  place."  ^VTien  it  Is  re- 
membered how  aged  and  Infirm  the  defendant 
was,  we  think  it  is  fairly  inferable  from  the 
promise  to  pay  him  $200  In  addition  to  his 
wages  of  ?25  per  month  that  he  agreed  to 
take  the  land  in  his  own  right  for  plaintiff's 
benefit.  Gilchrist  also  testified.  In  substance, 
that  he  secured  the  appointment  of  a  person 
.as  deputy  United  States  surveyor,  and  paid 
him  ?700  to  survey  the  township  In  which 
the  Rinehart  springs  are  situated,  but  the 
survey  made  by  him  not  having  been  ap- 
proved, he  told  the  defendant  to  file  on  the 
land,  the  Iwundarles  of  which  were  deter- 
mined by  such  survey,  as  a  desert  claim,  but 
upon  examining  the  aflldavlt  which  an  appli- 
cant for  lands  of  that  character  was  required 
to  make,  to  the  effect  that  no  portion  thereof 
was  in  cultivation,  he  found  it  impossible  to 
secure  the  title  in  this  manner. 

The  testimony  to  which  attrition  has  been 
called  on  this  branch  of  the  case  leads  us  to 
conclude  that  it  is  fairly  inferable  therefrom 
that  .in  agreement  had  been  entered  into 
whereby  the  defendant  was  to  perfect  a  title 
to  the  premises,  and  convey  the  same  to 
plaintiff.  The  next  question,  to  be  considered 
is  whetlier  the  alleged  declarations  of  Jones 
were  admissible  in  evidence,  having  been 
made  after  the  defendant  had  moved  to  the 
Riueliart  Springs  ranch.  It  has  been  re- 
peatedly held  by  this  court  that  statements 
made  by  a  conspirator  after  the  common 
eutei-prise  has  ended,  and  not  in  the  pres- 
ence of  the  co-cousplrators,  are   inadmissl- 
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Ue  In  erldence  against  the  latter.  Sheppard 
T.  Yocnm,  10  Or.  402;  Osmnn  t.  Winters,  80 
Or.  177,  46  Pac.  780;  State  v.  Tlce,  30  Or.  457, 
48  Pac.  367;  State  v.  Magone,  82  Or.  206,  51 
Pac.  452;  State  y.  Hlnkle,  83  Or.  93,  54  Pac. 
165.  "To  this  rule,  however,  an  exception 
has  been  recognized  where  the  declaratlong 
were  made  with  reference  to  a  subglsting 
Interest  In  property  fraudulently  acquired 
pursuant  to  a  conspiracy."  6  Am.  &  Bn& 
Bnc.  Law  (2d  Ed.)  870;  State  v.  Thaden,  43 
Hlnn.  253,  45  Fac.  447;  Com.  ▼.  Smith,  151 
Mass.  491,  21  N.  E.  677;  Baker  t.  State,  80 
Wis.  416,  50  N.  W.  618.  The  unlawful  enter- 
prise, U  It  existed,  was  initiated  when  the 
defendant,  In  pursuance  of  an  agreement  to 
secure  the  title  for  plaintiff,  took  possession 
of  the  RInehart  Springs  ranch,  and  would 
have  continued  until  he  performed  his  part 
of  the  contract  by  executing  a  deed  to  plain- 
tiff of  the  premises.  The  declarations  Im- 
puted to  Jones  are  alleged  to  have  been  made 
while  the  unlawful  combination  existed,  and 
before  the  fruits  thereof  were  conveyed  to 
plaintiff,  and  are  substantiated  by  the  testi- 
mony of  Maurice  Fitzgerald,  a  former  em- 
ploye of  plaintiff,  who  had  known  the  de- 
fendant 27  years,  and  who,  being  called  as  hia 
witness,  details  a  conversation  with  Charles 
Jones  Illustrative  of  the  method  so  adopted 
by  plaintiff.  He  says:  "Some  time  In  the 
fall  of  1891  Mr.  Jones  came  to  me,  to  the 
Island  ranch,— I  was  at  that  time  on  the 
Island  ranch.  In  the  employ  of  the  company, 
— and  he  asked  me  if  I  would  take  a  wagon 
over  to  the  RInehart  Springs  ranch  tor  him; 
that  he  had  nobody  else  there  at  the  time 
that  he  could  send;  and  I  told  him  that  I 
would.  And  then  he  told  me  that  he  had 
Just  got  Jimmy  tientry.  and  had  sent  him 
OYee  to  the  RInehart  Springs  ranch,  and  he 
also  went  on  to  speak  about  the  RInehart 
Springs  ranch  at  considerable  length,  stating 
that  the  company  had  had  a  good  deal  of 
trouble  with  that  place,  and  that  different 
parties  had  been  talking  of  trying  to  get 
away  with  It  from  the  company,  Jumping  it, 
and  one  thing  and  another;  and  he  said  that 
he  had  met  old  Jimmy,  and  told  him  to  go  out 
there  and  take  possession  of  those  premises, 
and  to  hold  possession  of  the  place  as  a 
squatter,  and  to  allow  nobody  else  to  come 
upon  the  place,  but  to  claim  It  as  his.  And 
also  he  told  me  the  terms  that  he  and  Mr. 
Gentry  had  agreed  to  as  to  the  holding  of 
the  place.  He  told  me  that  he  had  agreed 
to  pay  Oentry  $25  per  month,  and  that  Gen- 
try was  to  do  all  the  work  that  he  possibly 
eould,  keep  the  ditch  In  repair.  Irrigate  the 
alfalfa,  and  everything  on  the  rtuich,  and 
that,  whenever  there  was  any  assistance 
needed,  that  he  would  send  men  from  the 
Harper  ranch  to  help  him;  and  that  the 
company  was  to  have  all  the  products  of  the 
place,  and,  of  course,  he  said  that  he  bad 
told  Gentry  that  whenever  the  laud  was  sur- 


veyed he  could  go  ahead  and  file  on  It,  and 
after  he  had  proved  up  on  It  he  could  do 
what  he  pleased  with  it;  that,  If  he  felt  like 
selling  It  to  the  company,  all  right;  and  they 
would  expect,  anyhow,  that  he  would  give 
them  the  lirst  chance  on  It  And  he  asked 
my  opinion  about  the  matter,— what  1 
thought  as  to  getting  Gentry  there.  He 
thought,  he  said,  that  Gentry  was  a  man  of 
his  word,  and  that  he  would  do  the  fair 
thing  with  the  company.  And  I  told  him 
that,  under  that  condition,  I  believed  he  could 
not  have  made  a  better  selection  for  the 
place;  that  I  had  known  Gentry  for  a  long 
time,  and  believed  that  he  was  a  man  of  his 
word,  and  would  do  everything  he  agreed 
to  do;  and  told  him  that  there  was  one  thing 
I  was  sure  of,— that  nobody  could  bluff  him 
off;  no  sheep  man  nor  anybody  could  come 
and  run  him  off;  that  he  would  hold  posses- 
sion If  he  had  to  hold  It  with  a  rifle."  The 
testimony  shows  that  Jones  was  plaintiff's 
agent  when  such  declaration  was  made,  and 
that  the  questions  propounded  by  him  to  Fitz- 
gerald concerning  defendant's  qualifications 
related  to  the  discharge  of  his  duty.  Assum- 
ing that,  if  Fitzgerald's  answers  hod  revealed 
Gentry's  nntrustworthlness,  Jones  would 
have  Immediately  discharged  him,  and  en- 
gaged another  person  in  bis  stead  who  could 
be  trusted,  such  declarations,  having  been 
made  while  the  agreement  with  Gentry  re- 
mained unexecuted,  were  admissible  In  evi- 
dence against  the  plaintiff,  as  Jones' principal, 
and  also  against  the  defendant,  a  co-conspira- 
tor, as  a  part  of  the  res  gestae  In  each  In- 
stance. 

We  think  the  testimony  shows  that  a  con- 
spiracy existed  whereby  the  defendant  was 
oigaged  to  secure  the  title  for  plaintiff,  and 
as  such  agreement  tended  to  violate  public 
policy,  by  securing  for  a  private  corporation 
land  intended  by  the  United  States  for  Its 
bona  flde  settlers,  the  remaining  question  Is 
whether  a  court  of  equity,  upon  the  discovery 
of  such  fact,  will  dismiss  the  suit  of  Its  own 
motion.  In  Ah  Doon  v.  Smith,  25  Or.  80,  34 
Fac.  1093,  It  Is  held  that  If  the  Illegality  of  a 
contract  sned  on  appear  from  the  testimony 
of  plaintiff's  witnesses,  although  not  pleaded 
In  the  answer,  the  conrt,  of  Its  own  motion, 
ought  to  dismiss  the  action.  To  the  same  ef- 
fect, see  Buchtel  v.  Evans,  21  Or.  309,  28  Pac. 
67;  Bradtfeldt  v.  Cooke,  27  Or.  194,  40  Fac. 
1;  Miller  v.  Hirschberg,  27  Or.  622,  40  Pac. 
506.  No  defense  was  Interposed  on  account 
of  the  Illegality  of  the  contract,  but  it  is  In- 
ferred from  the  testimony  of  plaintiff's  wit- 
nesses that  the  agreement  entered  into  be- 
tween plaintiff  and  defendant  violated  public 
policy,  and,  this  being  so.  It  did  not  come 
into  a  court  of  equity  with  dean  hands;  and 
under  the  rule  announced  In  this  state  the 
trial  court  was  authorized  to  dismiss  the 
suit,  and,  having  done  so,  the  decree  Is  af- 
firmed. 
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MULDRICK  et  al.  t.  BROWN  et  al. 
(Supreme  Court  of  Oregon.     June  18.  1900.) 

EQUITY— JURISDICTION— TRESPASS  TO  MINING 

CLAIM— QUARTZ    CLAIM— QUANTITY    OF 

ORE    NECESSARY— ESTOPPEL. 

1.  A  court  of  equity  will  restrain  a  person 
preparing  to  extract  ores  from  another's  mine, 
though  a  trespass,  since  such  extraction  would 
destroy  the  substance  and  Talue  of  plaintiff's 
estate. 

2.  Under  Rev.  St.  IT.  S.  §  2320,  requiring  the 
discovery  of  a  vein  or  lode  within  a  quartz 
claim  before  any  right  can  be  acquired  thereto, 
it  is  enough  to  entitle  the  discoverer  to  protect 
bis  mining  rights  if  ore  or  metalliferous  rock 
be  found  in  place  sufficient  to  warrant  a  pru- 
dent man  in  spending  time  and  money  on  it, 
though  it  may  not  contain  ore  in  paying  quan- 
tities. 

3.  Where  defendant  testified  that  plaintiff, 
the  owner  of  a  qaartz  mine,  gave  him  per- 
mission to  locate  a  placer  mine  on  the  same 
ground,  and  that  he  spent  $1,100  on  a  debt 
and  water  right  necessary  to  work  it,  but  on 
cross-examination  stated  that  he  was  not  told 
by  plaintiff  to  work  any  particular  mine,  and 
plaintiff  denied  having  any  such  conversation 
with  him,  but  stated  he  notified  him  to  keep 
off  the  ground,  t)laintiff  was  not  estopped  from 
assei'ting  his  claim  to  such  quartz  mine. 

Appeal  from  circuit  court.  Grant  county; 
M.  D.  Clifford,  Judge. 

Suit  by  John  Muldrtck  and  others  against 
Walter  Brown  and  others.  From  a  judgment 
In  favor  of  plaintiffs,  defendants  appeal. 
Modified. 

This  is  a  suit  to  enjoin  a  trespass  upon  a 
mining  claim.  The  complaint  alleges.  In  sub- 
stance, that  on  February  4,  1886,  J.  A.  Whlt- 
otan  located  a  gold-bearing  quartz  claim  in 
Grant  county,  known  In  the  record  as  the 
Zero,  and  four  days  thereafter  caused  due 
and  legal  notice  of  such  location  to  be  filed 
and  recorded  In  the  clerk's  office;  that  on 
January  9,  1896,  plaintiff  Muldrick  and  Whit- 
man  jointly  located  another  gold-bearing 
quartz  claim,  known  in  the  record  as  the 
Piedmont,  which,  according  to  the  notice  of 
location  and  their  contention,  lies  immediately 
west  of  and  adjoining  the  Zero,  and  notice 
thereof  was  filed  and  recorded  on  the  next 
day;  that  subsequent  to  the  location  of  the 
Zero  claim,  and  prior  to  the  commencement 
of  this  suit  and  the  trespass  complained  of. 
Whitman,  for  a  valuable  consideration,  sold 
and  transferred  to  the  plaintiff  Muldrick  an 
undivided  half  interest  therein,  and  thereafter 
sold  and  transferred  all  his  right,  title,  and 
interest  In  and  to  both  claims  to  the  plain- 
tiff Mason,  who  subsequently  transferred  an 
undivided  Interest  to  the  plaintiff  Finlayson; 
that  ever  since  their  location  the  plaintiffs, 
their  grantors  and  predecessors  In  interest, 
hare  been  in  the  actual  possession  of  both 
claims,  and  have  during  each  and  every  year 
Expended  more  than  $100  on  each  claim,  and 
have  in  all  things  compiled  with  the  laws  of 
the  United  States  and  of  this  state,  and  with 
the  local  customs,  rules,  and  regulations  of 
miners,  and  were  so  In  possession  on  the  22d 
day  of  April,  1897;  that  on  the  day  last 
named  the  defendants  wrongfully,  unlawfully. 


and  against  the  plalntlffifi'  win,  entered  upon 
mich  claims  with  picks,  shovels,  and  other 
like  Instruments,  and  began  the  construction 
of  a  mining  ditch  across  and  within  the 
boundaries  thereof,  and  threaten  and  are 
about  to  begin  to  extract  the  gold  therefrom, 
to  the  Irreparable  loss  and  damage  of  th« 
plaintiffs,  and  will  do  so  unless  restrained  by 
the  court;  that  the  defendants,  and  each  of 
them,  are  Insolvent,  and  unable  to  respond  ia 
damages  for  such  unlawful  acts  and  tres- 
pass. The  answer,  after  denying  specifically 
certain  allegations  of  the  complaint,  admits 
that  notices  of  the  Zero  and  Piedmont  claims 
appear  of  record,  as  alleged,  but  avers  that 
they  do  not  refer  to  nor  describe  the  prem- 
ises In  controversy,  except  as  to  a  portion 
thereof  more  particularly  set  forth;  admits 
tiiat  the  defendant  Brown  was  about  to  begin 
work  within  the  bcundaries  and  upon  the 
mining  ground  c'aimed  by  plaintiffs,  and  to 
extract  the  gold  therefrom,  and  would  c(«- 
tinue  to  do  so  unless  restrained  by  the  court, 
but  denies  that  such  ground  belongs  to  the 
plaintiffs  or  any  of  them.  For  a  further  and 
separate  defense,  It  is  averred  that  at  the 
time  of  the  alleged  trespass  the  land  men- 
tioned and  described  in  the  complaint  was 
unappropriated  placer-mining  ground  of  the 
United  States,  open  to  purchase  and  location 
imder  the  mining  laws,  rules,  and  regulations 
of  the  Interior  department;  that  on  Novem- 
ber 5,  1896,  the  defendant  Brown  and  J.  G. 
Cobb,  as  they  might  well  and  lawfully  do, 
entered  upon  the  ground  referred  to,  and 
made  a  placer  location  thereon,  according  to 
the  rules  and  regulations  aforesaid;  that  no 
vein  or  ledge  of  quarts  rock  in  place,  bear- 
ing gold,  existed  throughout  said  ground,  but 
the  whole  thereof  was  valuable  only  for  the 
gold  contained  in  the  earth,  gravel,  and  sand 
and  rock  float  thereof,  and  could  only  be 
worked,  enjoyed,  located,  and  purchased  as 
placer-mining  ground  of  the  United  States; 
that  no  portion  of  the  ground  so  located  in 
any  way  covers  or  interferes  with  any  por- 
tion of  the  Piedmont  mining  claim;  that  a 
small  portion  of  the  Zero  claim  Is  covered  by 
the  defendants'  placer  location,  but  exactly 
what  portion  the  defendants  have  not  been 
able  to  ascertain  on  account  oC  the  injunc- 
tion. For  a  further  and  separate  defense  by 
way  of  estoppel.  It  *  alleged.  In  substance, 
that  plaintiffs  ought  not  to  be  heard  to  claim 
the  mining  ground  described  in  their  com- 
plaint as  against  the  defendants,  because  prior 
to  the  location  by  them  the  plaintiff  Muldrick 
assured  the  defendant  Brown  that  there  was 
no  quartz  ledge  or  quartz  In  place  ever 
discovered  therein,  and  It  was  open  to  placer 
location,  and  Invited  him  to  take  up  the  same 
as  a  placer  claim;  that,  relying  upon  such 
assurances.  Brown  made  the  location,  and  has 
expended  large  sums  of  money  In  the  pur- 
chase of  water  rights  and  ditches  adjacent 
to  such  ground,  in  order  to  work  the  same; 
that  prior  to  this  suit,  and  before  the  pur- 
chase by  the  plaintiffs  Mason  and  Finlayson 
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of  'Whitman's  interest  in  the  Piedmont  and 
Zero  mining  claims,  Whitman  represented  to 
and  assured  the  defendant  that  no  quartz 
lodes  or  quartz  in  place  had  ever  been  dis- 
covered in  the  Zero  or  Piedmont  claims,  that 
he  had  abandoned  all  riglits  under  the  loca- 
tion thereof:  and  that  plalntilfg  Mason  and 
Finlayson  purciwsed  with  linowiedge  of  such 
facts.  The  nffirmatire  allegations  of  the  an- 
swer being  put  in  issue  by  the  reply,  a  trial 
was  had  upon  the  testimony  reported  by  the 
referee,  resulting  in  a  decree  in  favor  of  the 
plaintitrs.  and  the  defendants  appeal. 

V.  Z.  Cozad  and  T.  Williams,  for  appel- 
lants.   J.  Li.   Kand,  for  respondents. 

BEAX.  J.  (after  stating  the  facts).  The 
evidence  is  quite  voluminous,  but  a  large 
l>ortion  of  it  is  Irreievaut  and  Immaterial. 
The  questions  presented  are  subetantiaily 
questions  of  fact  It  is  claimed  at  the  out- 
set that  the  plaintiffs  have  not  made  out  a 
case  requiring  the  interposition  of  a  court 
of  equity.  Under  the  practice  in  this  state, 
the  jurisdiction  of  courts  of  equity  is  freely 
«xeTcised  to  prevent  tre^ass  upon  mines,  for 
the  reason  that  the  extraction  of  ores  there- 
from reaches  to  the  substance  and  value  of 
the  estate,  and  goes  to  the  destruction  of  the 
very  essence  thereof.  Bishop  v.  Baisley,  28 
Or.  110,  41  Pac.  936.  It  is  not  caiy  alleged 
in  the  complaint,  but  admitted  In  the  answer, 
that  the  defendants  were  engaged  in  prepar- 
ing to  extract  the  ores  from  the  ground  in 
dlc^ute,  and  would  have  done  so  had  they 
not  been  restrained  by  the  preliminary  in- 
junction, and  therefore  the  record  Is  sufficient, 
under  the  authorities,  to  give  a  court  of  equity 
Jurisdiction.  Some  claim  was  made  at  the 
argument  that  the  allegations  of  the  com- 
plaint are  taeufflcient,  but  whatever  defect 
there  may  be  in  this  regard  is  cured  by  the 
answer,  and  it  is  now  too  late  to  insist  upon 
the  objection. 

We  proceed,  then,  to  a  consideration  of  the 
case  ui)on  the  merits.  As  we  understand  the 
record,  the  questions  presented  are:  (1)  Was 
there  a  valid  location  made  of  the  Zero  and 
Piedmont  claims  by  the  plaintiffB  and  their 
predecessors  in  interest?  (2)  Does  any  part 
of  the  placer  claim  as  located  by  the  defend- 
ants interfere  with  or  cover  the  ground  claim- 
ed by  the  pialntlfTs?  (3)  Are  the  plaintiffs 
estopped  by  their  conduct  from  asserting  their 
right  as  against  the  defendants? 

It  is  contended  tliat  no  gold-bearing  vein  or 
lode  was  discovered  within  the  limits  of  ei- 
ther the  Zero  or  Piedmont  claims  prior  to 
their  location,  and  for  this  reason  the  plain- 
tiffs are  not  entitled  to  the  ground  as  a  quartz 
mining  claim.  Under  the  provisions  of  sec- 
tion 2:120,  Rev.  St.  U.  S.,  no  right  can  be  ac- 
quired to  a  quartz  einlm  ijefore  the  discovery 
of  a  vein  or  lode  within  its  limits;  but  the 
finding  of  ore  or  metalliferous  rock  in  place 
in  a  defined  vein  is  suitlcieut  to  satisfy  the 
statute,  although  it  does  not  contain  ore  in 


paying  quantities.  If  the  rock  In  place  is 
sufiicieutly  encouraging  to  warrant  an  ordi- 
narily prudent  man  in  spending  his  time  or 
money  upon  it,  it  is  sufficient,  aa  against  a 
subsequent  locator  for  mining  purposes.  Bar- 
ringer  &  A.,  Mines  &  M.  214;  Hallway  Oo.  v. 
Migeon  (C.  C.)  68  Fed.  811;  Harrington  v. 
Chambers,  3  Utah,  W,  1  Pac.  362;  Burke  v. 
McDonald,  2  Idaho,  1022,  29  Pac.  98. 

Mr.  W^hitman,  who  located  the  Zero  claim 
in  18SC,  testifies  that  before  locating  It  he 
discovered  a  well-deUned  quartz  lode  or  rock 
in  place  16  or  18  inches  thick;  that  he  then 
measured  off  the  claim  on  the  ground  as  ac- 
curately as  he  could,  building  monuments  of 
stone  around  each  stake  from  2  to  2V^  feet 
in  height;  that  he  posted  not  less  than  six 
stakes,  one  at  each  end  of  the  ledge,  and  one 
at  each  comer  of  the  location,  and  marked 
those  at  the  corners;  that  afterwards  he 
made  an  open  cut  until  he  had  obtained  a 
trace  of  maybe  9  feet  or  more,  and  then  ex- 
tended a  tunnel  about  150  feet,  for  the  pur- 
pose of  tapping  the  ledge;  that  since  the  lo- 
cation he  had  expended  each  year  more  than 
$100  in  work  and  improvement  on  the  claim; 
that  he  also  located  the  Piedmont  claim  in 
1894,  but  the  notice  was  not  recorded  until 
1896;  that  before  locating  the  claim  he  diSr 
covered  within  its  limits  a  quartz  ledge  which 
he  traced  for  quite  a  long  distance,  but  did 
not  make  any  measurements;  that  after  dis- 
covering such  ledge  he  drove  end  stakes  and 
posted  c<Hner  stakes,  after  a  careful  measure- 
ment by  a  CQnq;>a88  and  measuring  rod;  that 
he  posted  a  stake  at  each  c(»ner,  and  also 
one  at  the  center  of  each  end,  and  built  mon- 
uments around  them;  that  be  took  a  copy  of 
the  notice  be  posted  on  the  claim,  and  gave 
it  to  the  plaintiff  Muldrlck  to  be  recorded, 
bnt  for  some  reason  it  was  not  recorded  until 
two  years  thereafter;  that  after  the  location 
of  the  Piedmont  claim  he  placed  on  the 
ground  an  outfit,— tools,  picks,  shovels,  wheel- 
barrows, and  everything  necessary  for  the 
work,— and  that  a  part  of  these  implements 
or  tools  were  there  all  the  time;  that  he  lived 
a  short  distance  down  the  hill  from  the  east 
line  of  the  Zero,  and  that  when  not  working 
these  quartz  claims  be  was  engaged  in  hy- 
draulic mining,  and  passed  them  every  day; 
that  from  the  time  of  the  location  of  the 
two  claims  he  and  bis  co-owner,  Mr.  Mul- 
drlck, bad  been  in  possession  thereof,  claim- 
ing to  own  them;  that  he  maintained  the 
stakes  marking  the  boundaries  of  the  claims, 
and  examined  them  carefully  every  fall  and 
spring,  always  replacing  any  that  had  been 
moved.  The  witnesses  Gifford,  Guker,  Sils- 
by,  Bartram,  and  Johnson  testify  that  they 
examined  each  of  the  claims  referred  to,  and 
found  well-defined  veins  or  lodes  of  gc^d- 
l>eariug  rock  in  place  on  each  claim.  There 
is  other  evidence  to  the  same  effect,  and 
from  an  examination  of  the  entire  testimony 
we  are  satisfied  that  the  plaintiffs'  contention 
in  this  regard  is  sustained  by  a  large  prepon- 
derance of  the  evidence.    The  great  bulk  of 
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the  evidence  on  this  point  seems  to  be  direct- 
ed to  the  question  as  to  whether  the  quartz 
found  upon  the  claims  Is  sufficiently  rich  to 
Justify  working  them  as  quartz  claims.  But, 
as  we  have  already  seen,  that  Is  a  matter 
wholly  Immaterial  In  this  controversy.  The 
law  does  not  require  any  particular  degree  of 
richness  In  order  to  support  a  quartz-claim 
location.  It  only  requires  that  there  shall 
be  sufficient  Indication  to  justify  a  reason- 
ably prudent  person  in  expending  his  time 
and  money  In  its  development,  and  there  Is 
abundant  testimony  In  this  case  to  satisfy 
such  requirement  Indeed,  the  fact  that  Mul- 
drlck  and  Whitman  were  willing  to  and  did 
expend  considerable  sums  of  money  In  the  de- 
velopment and  maintenance  of  the  Zero  and 
Piedmont  claims  1b  quite  strong  evidence  of 
that  fact  So  that  we  shell  pass  without  fur- 
ther notice  this  branch  of  the  case. 

It  Is  next  claimed  that  the  Zero  and  Pied- 
mont are  not  adjoining  claims,  but  that  the 
southeast  comer  of  the  Piedmont  Is  some  600 
feet  or  more  In  a  northwesterly  direction 
from  the  southwest  comer  of  the  Zero,  thus 
leaving  a  triangular  shaped  piece  of  ground 
between  the  two  claims.  Mr.  Whitman,  who 
located  both  claims,  testifies  positively  and 
unequivocally  that  the  northwest  comer  of 
the  Zero  and  the  northeast  corner  of  the 
Piedmont  and  the  southwest  comer  of  the 
Zero  and  the  southeast  comer  of  the  Pied- 
mont are  common  points,  and  that  the  west 
line  of  the  Zero  and  the  east  line  of  the 
Piedmont  is  a  common  line;  and  he  is  cor- 
roborated by  the  entire  circumstances  of  the 
case,  and  especially  by  the  location  notice 
prepared  and  recorded  months  before  this 
controversy  arose,  which  states  that  the  east 
line  of  the  Piedmont  claim  is  the  west  line 
of  the  Zero.  The  contention  of  the  defend- 
ants in  this  regard  is  based  largely,  if  not 
entirely,  upon  alleged  declarations  of  Whit- 
man to  Brown  and  others  that  the  north- 
west corner  of  the  Piedmont  was  marked  by 
a  certain  fir  tree  near  a  tap  in  the  Whitman 
ditch.  But  these  alleged  statements  are  de- 
nied by  Mr.  Whitman,  and  the  testimony  re- 
lating thereto  is  not  sufficient  to  overcome 
the  other  evidence  in  the  case  bearing  upon 
the  location  of  the  Piedmont  claim.  In  our 
opinion  It  is  quite  clear  from  all  the  testi- 
mony that  the  two  claims  lie  adjoining,  and 
that  there  Is  no  unappropriated  ground  be- 
t^veen  them. 

The  remaining  question,  and  the  one  prin- 
cipally relied  upon,  is  the  alleged  estoppel. 
The  claim  upon  this  point  Is  that,  prior  to 
the  placer  location  by  defendants.  Brown 
had  a  conversation  with  the  plaintiff  Mul- 
drlek.  in  which  he  (Muldrlck)  said  that  he 
and  Whitman  had  been  unable  to  find  a 
quartz  ledge  or  vein  on  either  the  Zero  or 
Piedmont  claim,  and  if  Brown  would  locate 
a  placer  claim  covering  the  ground  it  would 
be  all  right  If  he  would  agree  to  dee<i  to 
them  auy  quartz  ledges  which  might  there- 
after be  found  within  the  boundaries  of  his 


placer  claim;  that  acting  upon  this  state- 
ment and  propo8lti(xt,  and  relying  upon  Mnl- 
drick's  representations,  the  defendants  lo- 
cated the  placer  claim,  and  a  few  days  later 
Brown  purchased  for  $1,100  a  ditch  and  wa- 
ter right  necessary  to  work  it  This  branch 
of  the  case,  so  far  as  it  concerns  the  defend- 
ants, depends  principally  upon  the  testimony 
of  Brown.  In  his  direct  examination  he  tes- 
tifies that,  in  a  conversation  with  Muldrlck 
prior  to  the  location  of  the  placer  mine,  Mul- 
drlck told  him  to  go  out  and  make  such  lo- 
cation If  he  wanted  to.  He  also  testifies 
that  he  had  some  conversation  with  Whit- 
man about  the  matter  after  the  location  had 
been  made,  and  that  Whitman  made  no  ob- 
jection to  his  occupying  the  ground  or  min- 
ing thereon.  On  cross-examination,  bow- 
ever,  he  testifies  as  tollows  in  answer  to  in- 
terrogatories: "Q.  Now,  then,  Mr.  Brown, 
the  date  of  some  of  these  conversations  you 
had  with  Muldrlck  and  Whitman.  When 
was  it  that  Muldrlck  told  you  to  locate  the 
placer  in  the  vicinity  of  Quartz  Oulch?  A. 
I  don't  think  be  ever  told  me  to  locate  the 
placer.  Q.  Did  he  ever  tell  you  to  locate 
any  of  the  ground  at  or  near  Quartz  Oulch? 
A.  No,  Sir;  be  never  told  me  to  locate  it  Q. 
He  didn't?  A.  No,  sir;  I  Uved  in  Muldrick's 
house,  and  we  talked  together  so  often  that 
it  would  be  hard  for  me  to  designate  the 
times.  Q.  Did  be  tell  you  to  locate  any  part 
of  the  Zero  or  Piedmont  as  placer?  A.  No, 
sir;  he  never  told  me  anything  of  that  kind. 
Q.  Did  Mr.  Whitman  tell  you  to  do  any  such 
thing?  A.  No.  sir.  Q.  How  did  you  come  t» 
locate  the  placer  you  made  over  the  Pied- 
mont? A.  I  just  put  up  a  location.  Q.  Just 
of  your  own  accord?  A.  Tes,  sir.  Q.  Mul- 
drlck didn't  tell  you  to  do  so?  A.  He  didn't 
tell  me  to  do  It;  no,  sir.  Q.  Didn't  advise 
you  to  do  it?  A.  No,  sir;  but  he  didn't  ol>- 
Ject  Q.  Nor  Mr.  Whitman  didn't  tell  you 
to  do  it?  A.  No,  sir.  Q.  Nor  advise  you  ta 
do  it?  A.  No,  sir.  Q.  You  simply  went  out 
there  and  found  what  you  thought  was  plac- 
er, and  located  it?  A.  Yes,  sir.  Q.  That  Is 
a  fact.  Is  it?  A.  Yea,  sir.  Q.  At  that  time 
you  didn't  know  there  was  any  such  claim 
as  the  Zero  or  Piedmont?  A.  No,  sir.  Q. 
You  did  not?  A.  No,  sir;  not  by  that  name. 
Q.  You  never  asked  the  permission  of  Mul- 
drlck to  go  on  that  ground  and  work  It  for 
plncer,— the  surftwe?  A.  No,  sir;  I  did  not"^ 
Thereafter,  on  redirect  examination,  In  ref- 
erence to  the  same  matter,  he  says  that  his 
previous  statement  that  Muldrlck  never  told 
him  to  locate  the  ground  was  a  mistake,  and 
that  he  did  not  mean  to  make  it.  He  then 
proceeds  to  testify,  in  very  great  detail,  to  a 
conversation  he  claims  to  have  had  with 
Muldrlck  in  October  or  November,  1886,  in 
which  Muldrlck  said  that  Thompson  and 
Grott  were  claiming  an  interest  in  the  min- 
ing claim  by  reason  of  some  work  done 
thereon,  and  in  order  to  bar  them  it  was 
agrei'd  that  he  (Brown)  should  locate  the 
ground  as  a  placer  claim,  and  deed  back  to> 
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.  Muldrlck  whatersr  j^rtlon  ftereoX  1^  ml|i|bt 

waut.    It  tbua  appean  that  Brown's  testi- 

.luony  Is  ofi  Itself  not  consistent,  and,  so  far 

as  the  alleged  conTenation.  \citb  Muldrick 

and  Whitman  is  concerned,  be  Is  flatly  and 

positively    cootradicted   by    both   of    tbem. 

Tbey  testify  that  they  never  had  any  such 

.  conversations  with  him,  and  never  agreed 

.  ttiat  be  might  file  the  placer  location  on  their 

ground,  or  encouraged  him  in  any  way  to  do 

.so,  but,  on  the  contrary,  that  they  both  ob- 

.  Jected  to  his  location,  as  soon  as  they  were 

.  advised  of  It,  and  notified  him  to  keep  oil 

.  the  ground.    We  are  of  the  opinion  that  the 

preponderance  of  the  testimony  Is  in  their 

favor  on  this  point 

Soon  after  or  about  the  time  the  placer 
location  was  made  by  the  defendants.  Brown 
purchased  of  Hui^rich  for  $1,100  a  placer 
mine  and  certain  water  rights  appurtenant 
thereto,  for  the  purchase  price  of  which  he 
'  asked  plaintiff  Muldrick  to  go  his  secnrity; 
stating,  as  he  Claims,  that  he  desired  the 
ditch  and  water  rights,  for  the  purpose  of 
mining  on  the  placer  claim,  located  a  few 
days  before.  Muldrick  agreed  to  go  his  se- 
curity for  the  amount  of  the  purchase  price, 
but  Hnpprlch  was  unwilling  to  sell  except 
for  cash  in  hand,  which  Brown  obtained  a 
few  days  later.  The  claim  is  made  by  the 
defendants  that  this  was  sufficient  to  estop 
Muldrick  from  questioning  the  validity  of 
Brown's  placer  location,  but  Muldrick  de- 
nies that  Brown  told  him  he  desired  the 
ditch  and  water  rights  for  use  in  mining  on 
the  placer  ground.  He  testifies  that  he  un- 
derstood and  supposed  at  the  time  that 
Brown  was  simply  purchasing  Hupprich's 
■  Interest  in  the  claim  for  the  purpose  of  work- 
ing It.  We  think,  therefore,  the  evidence  on 
this  point  Is  not  sufficient  to  constitute  an 
equitable  estoppel. 

There  are  many  other  Incidental  questions 
covered  by  the  testimony,  but  it  is  unneces- 
sary to  notice  them  In  detail.  It  is  sufficient 
to  say  that,  after  a  careful  examination  of 
the  record  and  the  exhaustive  briefs  of  coun- 
sel, we  are  satisfied  the  decree  of  the  court 
below  should  be  affirmed,  except  in  so  far  as 
it  may  enjoin  the  defendants  from  using 
that  portion  of  the  Hupprlch  ditch  which 
passes  over  or  across  the  Zero  claim,  for  the 
purpose  of  conveying  water  therein;  and  to 
that  extent  it  will  be  modified. 


HUTCHIXSON  et  nl.  v.  GORHAM  et  al. 
(Supreme   Court   of  Oiojron.     .Tune   18.  1900.) 

JtXDQMENT—LIE.V— TRANSCRIPT    TO    ANOTHER 
COUNTY. 

Hill's  Ann.  I^wh,  §  572,  requires  the 
jndgment  docket  to  sbow  when  judfriiicuta 
were  doeketetl.  Section  "liO  i>nacta  tliat  tlie 
plaintiff  may  file  a  corlifiiHl  transcript  of  the 
orisfinal  ilockot  in  the  county  clerlv's  ofRro  of 
any  cnnnty  ofthe  otnte,  and  that  the  clerk  of 
the  latter  county  ahull  docket  it  in  the  judK- 
niont  docket  of  his  ollico.  and  it  shall  be  a  lien 
■on  the  real  property -of  the  defendant  in  the 


co'iinty.''  The  docket  entry"  df  the  oonWey  Whwe 
a  judgment  was  rendered  failed  to  sbo-w-  when 
the  entry  was  made.  An  abstract  of  the  dock- 
et entry  of  the  judgment  certified  to  the  clerk 
of  another  counts'  did  not  state,  nor  was  it 
reasonably  inferable  therefrom,  that  the  judg- 
ment wag  docketed  in  the  county  where  the 
judgment  was  rendered,  nor  did  the  clerk's 
certificate  state  that  the  abstract  was  a  tran- 
script of  the  original  docket,  as  required  by 
section  2C9.  The  judfcment  came  within  the 
provision  of  sections  2(J3  and  264,  requiring  its 
entry  in  the  journal  within  the  day  rendered, 
unless  otherwise  ordered  by  the  coui-t,  and  sec- 
tion '2C9,  requiring  tbe  clerk  immediately  there- 
after to  docket  it  in  the  judgment  docket. 
Held,  that  the  docketing  of  such  transcript  in 
the  latter  cotmty  did  not  create  ai  lien  on  the 
judgment  defendant's  real  estate  in  that  coun- 
ty, since  subsequent  purchasers  of  such  real 
estate  were  not  charged  with  constructive  no- 
tice of  more  than  could  be  discovered  by  an 
inspection  of  the  transcript;  the  facts  therein 
recited  not  being  sufBcient  to  create  a  lien  in 
the  latter  county. 

Appeal  from  circuit  court.  Union  cotmty; 
Robert  Eakin,  Judge. 

Action  by  James  H.  Hutchinson  and  an- 
other agahist  O.  H.  Gorham  and  others. 
Judgment  for  plalntifTs,  and  defendants  ap- 
peal.   Affirmed. 

This  Is  a  suit  to  enjoin  the  sale  of  certain 
real  property  on  execution.  The  facts  are: 
That  on  June  13,  1888,  one  W.  W.  Ellis  was 
the  owner  In  fee  of  160  acres  of  land  in  Union 
coimty.  Or.,  on  which  day  judgment  by  de- 
fault was  rendered  against  him  for  the  sum 
of  $2,070.12  hi  the  circuit  court  of  tbe  state 
of  Oregon  for  Baker  county.  In  an  action 
wherein  the  defendants  H.  0.  Gorham  and 
Herman  Bothchild,  as  partners  under  the  firm 
name  of  Gorham  &  Rothchild,  were  plaintiffs. 
That  on  September  7,  1888.  said  defendants, 
as  plaintiffs  therein,  caused  to  be  filed  In  the 
office  of  the  cotmty  clerk  of  Union  county  a 
memorandum,  purporting  to  be  a  transcript 
of  said  judgment,  whereupon  said  clerk  made 
an  entry  in  the  judgment  docket  of  said  coun- 
ty at  page  2  of  volume  B,  under  tbe  index 
letter  E,  as  follows: 


Jadfj^ment  Docket.  Circnlt  Court,  DdIod  Co., 

Oi«e;oD. 
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w.  w. 

Gor- 

Trnn. 
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18«8. 

10$ 

$2.07»  12 

Ellis. 

hnni  ft     Hctlrit 

lane 

Sept.  7. 

Korh- 

Clr. (;t. 

U. 

chlld. 

linker 
Co. 

—That  In  December,  1SS8,  the  plaintiffs  herein 
loaned  to  Ellis  the  sum  of  ?1,100,  to  secure 
tlie  payment  of  which  he  executed  a  mortgage 
on  said  real  property,  and  on  February  6, 
1896,  deeded  the  same  to  them  In  payment  of 
the  mortgage  debt,  which  then  amounted  to 
.^1,825.  That  on  April  20,  1899,  an  execution 
was  issued  on  said  judgment,  directed  to  the 
sherlfT  of  Union  cotmty,  who  In  pursuance 
thereof  levied  on  said  real  propm-ty  and  ad- 
vertised It  for  sale,  to  prevent  which  this  suit 
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was  inatltated;  plaintiffs  alleging  that  they 
were  tbe  owners  In  fee  of  said  land,  which 
they  purchased  without  knowledge  or  notice 
of  Bald  Judgment,  and  that  a  sale  of  the  prem- 
ises on  said  execution  would  create  a  cloud 
on  tbelr  title.  The  answer  having  put  in  is- 
sue the  allegations  of  the  complaint,  a  trial 
was  had,  resulting  in  a  decree  as  prayed  for, 
and  the  defendants  appeal. 

J.  B.  Messlck  and  W.  H.  Packwood,  for 
appellants.    T.  H.  Crawford,  for  respondents. 

MOORS,  3.  (after  stating  the  facts).  The 
question  presented  by  this  appeal  is  whether 
the  entry  in  the  Judgment  docket  of  Union 
county  afforded  plaintiffs  constructive  notice 
of  tne  Judgment  rendered  agalofit  their  gran- 
tor in  Baker  county,  Or.  The  following  stat- 
utory provisions  are  deemed  essential  to  a 
clear  understanding  of  the  question  involved: 
"The  records  of  the  circuit  courts  are,  a  reg- 
ister. Journal,  Judgment  docket,  execution 
docket,  fee-book,  Jury-book,  and  final  record." 
HiU's  Ann.  Laws  Or.  i  566.  "The  Journal  Is 
a  book  wherein  the  clerk  shall  enter  the  pro- 
ceedings of  the  court  during  term  time,  and 
such  proceedings  In  vacation  as  this  Ck>de  spe- 
cially directs."  Id.  {  571.  "The  Judgment 
docket  is  the  book  wherein  Judgments  and 
decrees  are  docketed,  as  elsewhere  provided 
in  this  Code.  Each  page  thereof  shall  be  di- 
vided into  eight  colunms,  and  headed  as  fol- 
lows: Judgment  Debtors;  Judgment  Cred- 
itors; Amount  of  Judgment;  Date  of  Entry 
In  Journal;  When  Docketed;  Appeal,  When 
Taken;  Dedsiwi  on  Appeal;  Satisfaction, 
When  Entered."  Id.  i  572.  "AU  Judgments 
shall  be  entered  by  the  clerk  in  the  Journal, 
and  shall  specify  clearly  the  amount  to  be 
recovered,  the  relief  granted,  or  other  deter- 
mination of  the  action.  •  •  •  In  the  en- 
try of  all  Judgments,  except  Judgments  by  de- 
fault for  want  of  an  answer,  the  clerk  shall 
be  subject  to  the  direction  of  the  court"  Id. 
{  260.  "When  Judgment  Is  given  for  want  of 
an  answer,  the  entry  shall  state  substantially 
that  the  defendant  has  been  duly  served  witb 
the  summons,  and  has  failed  to  answer  the 
complaint."  Id.  §  203.  "When  a  decision  has 
been  made  sustaining  or  overruling  a  demur- 
rer, unless  the  party  against  whom  the  deci- 
sion Is  made  be  allowed  to  amend  or  plead 
over.  Judgment  shall  be  given  for  the  plaintiff 
or  defendant,  as  the  case  may  be,  for  such 
amount  or  relief,  or  to  such  effect  as  it  ap- 
pears from  the  pleadings  be  is  entitled  to; 
but  if  the  cause  is  otherwise  at  issue  upon  a 
question  of  fact,  the  court  may  order  the  en- 
try of  Judgment  to  be  delayed  until  such  is- 
sue be  tried  or  otherwise  disposed  of."  Id.  { 
204.  "When  Judgment  Is  given  in  any  of  the 
cases  mentioned  in  sections  263  and  204,  un- 
less otherwise  ordered  by  the  court,  it  shall 
be  entered  by  the  clerk  within  the  day  it  la 
given."  Id.  {  205.  "Immediately  after  the 
entry  of  Judgment  in  any  action,  the  clerk 
«hall  docket  the  same  in  the  Judgment  docket. 


At  any  time  thereafter,  while  an  execution 
might  issue  upon  such  Judgment  and  the 
same  remains  unsatisfied  in  whole  or  in  part, 
the  plaintiff,  or  in  case  of  his  death  his  rep- 
resentative, may  file  a  certified  transcript  of 
the  original  docket  in  the  office  of  the  county 
clerk  of  any  county  in  this  state.  Upon  the 
luing  of  such  transcript  the  clerk  shall  docket 
the  same  In  the  Judgment  docket  of  his  office. 
From  the  date  of  docketing  a  Judgment  as  in 
this  title  provided,  or  the  transcript  thereof, 
such  Judgment  shall  be  a  lien  upon  all  the 
real  property  of  the  defendant  within  the 
county  or  counties  where  the  same  is  docket- 
ed, or  which  be  may  afterwards  acquire 
therein,  during  the  time  an  execution  may 
Issue  thereon."  Id.  {  269.  "Whenever,  after 
the  entry  of  judgment  a  period  of  ten  years 
shall  elapse  without  an  execution  being  issued 
on  such  Judgment  the  lien  thereof  shall  ex- 
pire."   Id.  S  270. 

The  entry  in  the  Judgment  docket  of  Bak» 
county  Is  as  follows,  to  wit: 


|=j  =E      Judgment. 


5    e3 


:',t7»  1» 


M« 


Time  ot  Entry. 


Month  day  year. 


Jnne 


Bnt«red 

In  Jod^ 

inenc 

Book. 


No.  Page. 


Under  the  title  "Remarks,"  In  the  last 
column  at  the  right,  appears  the  following: 
"This  Judgment  satisfied  In  the  amount  of 
$1,000.00.  See  execution  docket  'C,'  page  124." 
This  docket  contains  other  columns,  but  no 
entries  having  been  made  therein  respecting 
the  Judgment  under  consideration,  they  are 
omitted. 

An  inspection  of  this  abstract  of  the  Judg- 
ment will  disclose  that  no  entry  of  "When 
Docketed"  was  made,  as  required  by  the  pro- 
visions of  section  572,  supra.  The  Hen  of  a 
Judgment  attaches  to  the  real  property  of  the 
Judgment  debtor,  situate  in  the  county  in 
which  the  Judgment  Is  given,  from  the  date 
of  docketing  the  Judgment  and  to  his  real 
property  in  other  counties  of  the  state  upon 
filing  a  certified  transcript  of  the  original 
docket  In  the  offices  of  the  county  clerks  of 
the  latter  counUes.  Id.  {  269;  Creigbton  ▼. 
Leeds,  9  Or.  215;  De  Lasbmutt  v.  Sell  wood. 
10  Or.  319;  Lovelady  v.  Burgess,  32  Or.  418, 
62  Pac.  25.  As  a  condition  precedent  to  se- 
curing a  lien  on  the  real  property  of  W.  W. 
Ellis  in  Union  county.  Or.,  the  Judgment  ren- 
dered against  him  must  have  been  docketed 
in  the  county  in  which  It  was  given,  but  when 
this  was  done  Is  not  discoverable  from  an  ex- 
amination of  the  Judgment  docket  of  Baker 
county;  nor  can  It  be  ascertained  from  an 
inspection  of  the  certificate  of  the  county 
clerk  of  said  county,  upon  the  faith  of  which 
the  county  clerk  of  Union  county  entered  a 
memorandum  of  said  Judgment  in  the  Judf- 
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ment  docket  of  the  latter  county.  The  ab- 
Btract  certified  to  and  filed  In  the  office  of  the 
county  derk  of  Union  county  la  as  follows: 


Is 

Co  ^ 

IS 

a  ° 

a 
1 

a 

a! 

*  <$ 

►1 

>->  u 

i-> 

w.w. 

Oorham 

n.OTB  12 

10% 

1888, 

Journal 

BllU. 

a  Rotb- 
chlld. 

June 
Uth. 

I.  p.  4*. 

State  of  Oregon,  County  of  Baker— bs.  I  i  '..  H. 
Mix,  county  clerk  of  the  above-named  countj  and 
vtate,  do  hereby  certify  that  the  foregoing  Judgment 
hac  been  by  me  compared  with  the  original,  and  that 
the  same  le  .a  correct  transcript  therefrom,  and  of 
the  whole  of  such  original  Judgment,  as  same  ap- 
pears at  page  i^  volume  I,  record  of  circuit  court 
proceedings  for  Ut' er  couniy,  Oregon,  In  my  otBce, 
and  in  my  care  and  custody.  In  testimony  whereof, 
I  have  hereunto  set  my  hand  and  affixed  my  official 
seal  this  Eth  day  of  Sept.,  A.  D.  1888.  B.  H.  A'ix, 
County  Clerk,  by  Wm.  J  Bastabrook,  Deputy.  [Cir- 
cuit Court  Seal.] 

This  memorandum  having  been  entered  In 
the  Judgment  docket  of  Union  county  prior 
to  the  execution  of  the  mortgage  given  by 
Ellis  to  plaintiflfs,  they  are  chargeable  with 
such  notice  as  the  Judgment  docket  of  Union 
county  and  the  transcript  from  Baker  coun- 
ty afforded.  In  Metz  v.  Bank,  7  Neb.  165, 
Mr.  Justice  Maxwell,  in  speaking  of  the  na- 
ture of  a  Judgment  docket,  observes,  "It  is 
said  that  the  docket  is  an  index  to  the  Judg- 
ment, invented  by  the  courts  for  their  own 
ease,  and  the  security  of  purchasers,  to 
avoid  the  trouble  and  inconvenience  of  turn- 
ing over  the  rolls  at  large."  Further  in  the 
opinion,  in  commenting  upon  the  duty  of  a 
purchaser  of  real  property  to  examine  such 
docket,  he  says:  "A  subsequent  purchaser, 
however.  Is  affected  with  such  notice  as  the 
index  entries  afford ;  and,  if  they  are  of  such 
a  character  as  would  Induce  a  cautious  and 
prudent  man  to  make  an  examination,  he 
must  make  such  investigation,  or  the  failure 
to  do  so  w^iU  be  at  his  peril."  The  rule  is 
general  that  constructive  notice  without 
search  is  equivalent  to  actual  notice  upon 
search.  Hesse  v.  Mann,  40  Wis.  6C0.  The 
statute  creating  the  lien  of  a  Judgment,  be- 
ing remedial  in  its  character,  causes  the  lien 
to  attach  to  the  Judgment  debtor's  real  prop- 
erty, as  against  subsequent  purchasers  and 
Incumbrancers  thereof  without  notice,  when 
the  provisions  of  the  act  conferring  the  right 
have  been  substantially  complied  with.  2 
Freem.  Judgm.  i  343;  12  Am.  &  Eng.  Enc. 
Law,  105.  "Tlie  object  of  the  law,"  says 
Mr.  Justice  Field  In  Re  Boyd,  4  Sawy.  202, 
Fed.  Cas.  No.  1,74G,  in  construing  section 
2C9,  Hill's  Ann.  Laws  Or.,  "is  to  make  the 
Judgment  a  lien  upon  the  property  of  the 
debtor  in  any  county  where  It  is  situated; 
and,  as  such  county  may  be  at  great  dis- 
tance from  the  one  in  which  the  Judgment  is 
rendered,  the  law  contemplates  that  the 
docket  entry  shall  impart  knowledge  of  all 
the  facts  which  a  purchaser  of  the  property 
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need  ascertain."  Under  the  rule  thus  an- 
nounced, the  entry  ofi  an  abstract  of  the 
Judgment  in  the  judgment  docket  of  Union 
county  did  not  impose  ui)on  plaintiffs  the 
duty  to  examine  the  Judgment  docket  of 
Baker  county  to  ascertain  the  existence  or 
validity  of  such  Judgment,  but  they  were 
chargeable  with  constructive  notice  of  all 
the  facts  expressly  recited  in  the  Judgment 
docket  of  Union  county;  and  it  was  incum- 
bent upon  them,  as  prudent  and  cautious 
men,  to  make  an  examination  of  the  tran- 
script from  Baker  county,  to  see  if  it  recited 
that  the  Judgm«it  was  docketed  in  that 
county,  or  stated  facts  from  which  it  could 
be  reasonably  inferred  that  it  would  operate 
as  a  lien  upon  real  property  that  Ellis  might 
acquire  therein.  Johnson  v.  Hess,  126  Ind. 
298,  25  N.  E.  445,  9  L.  R.  A.  471.  The  Judg- 
ment docket  of  Union  county  does  not  state 
that  the  Judgment  rendered  against  Ellis 
was  docketed  in  Baker  county,  nor  is  such 
fact  reasonably  Inferable  therefrom.  An 
examination  of  the  transcript  from  Baker 
county  does  not  disclose  that  the  Judgment 
was  ever  docketed  in  that  county,  and  the 
certificate  appended  thereto  does  not  state 
that  the  abstract  of  the  Judgment,  of  which 
it  forms  a  part,  is  a  transcript  of  the  orig- 
inal docket,  as  required  by  section  269,  Hill's 
Ann.  Laws  Or. 

It  is  contended  by  defendants'  counsel, 
however,  tliat,  the  Judgment  having  been 
rendered  for  want  of  an  answer,  the  clerk 
was  not  subject  to  the  direction  of  the  court, 
but  was  required  to  enter  the  judgment  in 
the  Journal  within  the  day  it  was  given,  and 
immediately  thereafter  to  docket  the  same 
!n  the  Judgment  docket;  that  the  complaint 
aL'eges,  and  it  was  stipulated  at  the  trial, 
that  the  Judgment  was  docketed  in  Baker 
county;  and  that,  invoking  the  presumption 
that  official  duty  has  been  regularly  perform- 
ed (Hill's  Ann.  Laws  Or.  §  776,  subd.  15),  it 
evidences  the  fact  that  the  Judgment  was  so 
docketed  on  the  day  in  which  it  was  given, 
and,  this  being  so,  the  court  erred  in  re- 
straining the  sale  of  the  real  property  to 
prevent  a  cloud  on  plaintiffs'  title.  Whether 
the  failure  to  state  in  the  Judgment  docket 
of  Baker  county  the  date  when  the  Judgment 
was  docketed  renders  It  insufficient  to  create 
a  lien  on  any  real  property  Ellis  might  have 
in  that  county,  is  a  question  the  determina- 
tion of  which  is  not  necessary  to  a  decision 
herein.  Nor  is  it  necessary  to  discuss  the 
presumptions  which  might  be  Invoked  In 
that  county  in  aid  of  tho  record.  We  do  not 
think  the  presumption  relied  upon  sufficient 
to  charge  tiie  plaintiffs  witii  constructive  no- 
tice of  more  than  could  be  discovered  by  an 
inspection  of  the  transcript  Cled  in  Union 
county,  and,  no  facts  having  been  recited 
therein  from  which  it  could  be  inferred  that 
the  judgment  was  sufficient  to  create  such 
lien  in  Baker  county,  it  follows  tliat  the  de- 
cree is  affirmed. 
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DBTBMPLB  t.  MITCH  ELL-t 

(Court  of  Appeols  of  Colorado.    May  14,  1000 ) 

PARTNERSHIP— CONFLICTING     EVIDENCE— UN- 
SIGNED CONTRACT. 

In  an  action  to  enforce  claims  for  labor 
atraiust  an  alleged  partner,  where  the  evidence 
of  partnerHbip  was  couliieting,  and  there  wa« 
testimony  that  an  uiisiKued  partner.-^liip  con- 
triiet  in  evidence  had  been  drawn  by  him,  and 
it.s  execution  requested  and  refused,  it  was 
error  to  charse  the  jury  that  such  paper  might 
be  considered  a  circumstance  tending  to  prove 
the  partnership. 

Appeal  from  district  court,  Boulder  coun- 
ty. 

Action  by  Bolus  Mitchell  against  Charles 
Halt  and  others  to  recover  on  claims  for  la- 
bor. From  a  Judgment  In  faror  of  the  plain- 
tiff, defendant  Nicholas  Detemple  appeals. 
Reyersed. 

George  P.  Dunklee  and  O.  E.  Jackson  (O. 
F.  A.  Greene,  of  counsel),  for  appellant.  Syl- 
vester S.  Downer  (Jas.  M.  Nortli,  of  counsel), 
for  appellee. 

wn^SON,  J.  Charles  Halt  secured  a  lease 
upon  certain  mining  property  In  Botilder  coun- 
ty, to  run  for  six  months  from  December 
1,  1896.  It  was  In  writing,  and  w^as  In  the 
name  of  Halt  alone  as  lessee.  Operations 
under  it  were  begun  In  December,  and  con- 
tinued until  about  February  21th  following, 
when  they  were  suspended,  leaving,  it  Is 
claimed,  an  unpaid  Indebtedness  due  to  em- 
ployes upon  the  lease  of  about  $800.  The 
various  holders  of  these  claims  for  work  as- 
signed the  same  to  plaintiff,  Bolus  Mitchell, 
who  commenced  suit  therefor,  and  sought  a 
recovery  from  the  said  Halt,  John  Staudlng- 
er,  and  Nick  Detemple,  the  appellant  herein. 
The  two  latter  were  joined  as  defendants 
upon  the  ground  that  they  weie  parties  with 
Halt  In  the  lease,  and  Jointly  liable  with 
him  for  all  Indebtedness  Incurred.  The  case 
was  tried  upon  this  theory,  and  this  was 
the  sole  Issue.  Staudlnger  made  default,  but 
Detemple  filed  answer,  denying  the  partner- 
ship and  all  liability  for  the  debts.  Trial 
was  to  a  Jury,  and  the  verdict  and  judgment 
were  in  favor  of  plaintlft  for  the  sum  of 
alx)ut  ?.300,  including  Interest. 

There  are  numerous  assignments  of  error, 
but  it  Is  unnecessary  for  us  to  consider  but 
one,  as  It  Is  decisive  of  the  case,  and  will 
necessitate  a  reversal.  Halt,  who  was  the 
principal  witness  for  the  plaintiff,  testified 
that  Detemple  came  to  Boulder  about  Jan- 
uary 8tl),  and  re(iuestcd  him  to  sign  a  written 
contract  of  partnership  and  nKreemont  as  to 
the  working  of  the  mine;  that  he  refused, 
and  that  the  contract  was  never  signed  or 
executed.  Tills  unsigned  contrfut  was  then 
offered  in  evidence  l)y  plaintiff,  and  was  re- 
ceived, over  the  olijection  of  the  defendant. 
It  Is  unnecessary  to  insert  the  entire  contract. 
We  will  give  only  tliat  jiortiou  of  it  which 


'  Rehearing  denied  June  20,  1900, 


bears  upon  the  issoe,  and  which  discloses 
the  piu-pose  for  which  it  was  offered  In  evi- 
dence. Its  first  recital  ia:  "Whereas,  Charles 
I  Halt  has  obtained  a  lease  and  bond  on  what  is 
known  as  the  'North  Star  Lode  Mining  Claim,' 
situated  In  Sugar  Loaf  mining  district,  near 
(Jordon  Gulch,  Boulder  county,  Colorado,  for 
the  use  of  hlpjself,  J.  W.  Orvls,  Nicholas 
Detemple,  Max  Malich,  and  Maria  Ayen, 
equally,  for  the  term  of  six  months,  at  a  pur- 
chase price  of  two  thousand  five  hundred  dol- 
lars; and  whereas.  It  Is  now  desired  to  work 
this  claim,  and.  If  thought  advisable  by  the 
parties  interested  before  the  termination  of 
the  above-mentioned  lease  and  bond,  to  boy 
the  same;  now  therefore,"  eta  Upon  the 
conclusion  of  the  evidence  the  defendants 
requested  the  court  to  Instruct  the  jury  as 
follows:  "The  court  instructs  the  jury  as  a 
matter  of  law  that  no  amount  of  visiting 
mines  or  talk  about  forming  a  partnership 
or  drawing  of  papers  would  alone  constitute 
a  partnership.  And  in  this  case,  should  the 
Jury  believe  from  the  evidence  that  said  De- 
temple visited  the  mines  testified  to,  and 
talked  about  forming  a  partnership,  and  bad 
papers  drawn  to  that  effect  but  not  signed, 
such  acts  alone  would  not  of  tbemsilves  con- 
stitute a  partnership."  The  court  modified 
the  instruction  by  adding  the  words:  "But 
are  facts  which  may  be  taken  into  considera- 
tion by  yon  as  circumstances  tending  to  prove 
the  partnership."  To  this  modification,  the 
defendant  excepted.  The  Instruction  given 
was  clearly  erroneous.  Under  no  circum- 
stances could  It  be  said  that  the  unsigned 
contract  tended  to  prove  a  partnership.  At 
most,  it  could  only  be  claimed  that  it  showed 
an  effort  to  effect  a  partnership.  As  Intro- 
duced In  evidence,  unsigned,  especially  in 
connection  with  the  testimony  of  Halt  that 
he  refused  to  sign  it,  it  was,  in  fact,  evidence 
tending  to  show  that  there  was  no  partner- 
ship. The  testimony  with  reference  to  the 
existence  of  the  partnership,  either  expressed 
or  Implied,  was  exceedingly  conflicting.  If 
It  were  at  all  conclusive,  or  there  was  a 
large  and  pronounced  preponderance  In  favor 
of  the  existence  of  the  partnership,  this  court 
might  say  that,  while  the  Instruction  was 
erroneous,  It  was  without  prejudice  to  the 
defendant  Such  Is  not  the  case,  however, 
and  It  Is  not  for  us  to  say  how  much  or  how 
little  effect  this  erroneous  Instruction  had  up- 
on the  Jury.  If  the  contract  had  been  signed. 
It  would  have  been  an  unequivocal  admis- 
sion by  all  parties  of  the  existence  of  a  part- 
nei-ship;  and  when  the  court  told  the  jury 
that  It  tended  to  prove  a  partnership  It  Is  by 
no  means  clear  that  the  jury  could  have 
understood  It  otherwise  than  that  In  the 
opinion  of  the  court  It  was,  to  some  extent 
an  admission.  As  we  have  said,  the  evidence 
wa.s  greatly  conflicting,  but  there  was  suffl- 
cient  to  have  sustained  the  verdict  of  the 
Jury;  and,  but  for  the  error  In  this  Instruc- 
tion, we  would  certainly  not  Interfere  with  It. 
There  having  been  two  trials  of-  this  cause. 
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we  regret  the  necessity  now  of  reTersal,  but 
we  are  constrained  to  it  by  the  materiality 
of  the  error.  For  the  reasons  given,  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.    Reversed. 


BINGEL.  et  al.  t.  BROWN  et  al. 

(Court  of  Appeals  of  Colorado.    June  20,  1900.) 

PARTNERS— ASSIGNMENT   OF  INTEREST   IN 

FIRM    CONTRACT— ACTION— DEFECT 

OF   PARTIES— NONSUIT. 

1.  An  assignee  of  the  interest  of  a  partner 
in  a  contract  made  with  the  firm  is  not  a 
necessary  party  to  an  action  by  the  firm  on 
such  contract. 

2.  Where,  after  the  granting  of  a  nonsuit, 
plaintiffs,  on  their  request,  are  given  leave  to 
amend,  but,  within  the  time  allowed,  elect  to 
stand  by  their  compliiint,  and  request  the  court 
to  vacate  orders  made  snbseifuent  to  the  order 
of  nonsuit,  this  is  not  invitmg  or  consenting 
to  the  nonsuit  in  such  a  way  as  to  preclude 
them  from  having  the  action  of  the  trial  court 
reviewed  in  a  higher  court. 

Error  to  district  court.  Weld  county. 

Action  by  Dietrich  E.  Blngel  and  Albert 
Hill,  co-partners  as  Blngel  &  Hill,  against 
William  G.  Brown  and  another,  on  a  con- 
tract S'rom  a  Judgment  of  nonsuit,  plain- 
tiffs bring  error.    Reversed. 

James  E.  Oarrigues,  for  plaintiffs  in  error. 
Harvey  Kiddell,  R.  D.  Thompson,  and  Chas. 
D.  Todd,  for  defendant  In  error  W.  Q. 
Brown. 


WTLSON,  J.  Plaintiffs  were  co-partners 
as  ditch  contractors,  doing  business  under 
the  firm  name  and  style  of  Blngel  &  Hill. 
As  such,  under  a  verbal  contract  they  con- 
structed a  ditch  for  the  Western  Drainage  & 
Supply  Company,  a  corporation,  and  claim 
that  there  Is  a  balance  due  them  on  account 
of  said  work  of  about  $1,400.  To  recover 
this  sum,  suit  is  brought  against  the  de- 
fendants, directors  In  said  corporation,  to  en- 
force a  personal  liability  alleged  to  have 
been  Incurred  by  reason  of  a  failure  to  make 
the  annnal  report  required  by  the  statute. 
During  the  trial,  plaintiffs  offered  in  evi- 
dence a  statement  of  mechanic's  lien  filed  by 
them  upon  the  property  of  the  corporation  to 
secure  this  indebtedness,  and  also  a  copy  of 
the  complaint  In  a  suit  Instituted  to  fore- 
close this  mechanic's  Hen.  The  latter  was 
sworn  to  by  plaintiff  Blngel,  and  in  It  was 
an  allegation  that  plaintiff  Hill  had  sold  and 
assigned  bis  Interest  In  said  claim  and  lien 
to  one  David  Snyder.  Upon  the  presenta- 
tion of  this,  defendants  moved  the  court  for 
a  nonsuit,  on  the  ground  that  It  appearing 
from  plaintiffs'  own  evidence  that  Snyder 
was  the  owner  of  Hill's  interest,  he  was  a 
necessary  party  to  the  suit,  and  that  it  was 
not  being  prosecuted  in  the  name  of  the  real 
parties  In  interest.  This  motion  was  sus- 
tained, and  Judgment  of  nonsuit  entered. 
Thereupon,  on  the  request  of  plaintiffs,  the 
Judgment   of   nonsuit   was    set   aside,    and 


plaintiffs  were  given  leave  to  amend  within 
a  certain  time,  by  making  Snyder  a  party. 
Within  the  time  limited,  the  plaintiffs  ap- 
peared, declined  to  amend,  and  asked  the 
court  to  vacate  the  orders  made  subsequent 
to  the  Judgment  of  nonsuit,  so  as  to  restore 
them  to  their  situation  at  that  time;  they 
electing  to  stand  upon  the  action  of  the  court 
In  granting  a  nonsuit  This  was  done,  and 
from  this  Judgment  plaintiffs  appeal. 

The  only  question  presented  Is,  was  Sny- 
der a  necessary  party  to  this  suit?  We  are 
not  concerned  with  what  the  rule  may  be  as 
to  suits  for  the  recovery  of  partnership  as- 
sets, where  one  partner  has  sold  his  entire 
interest  in  the  co-partnership,  with  the  con- 
sent of  his  partner,  and  the  assignee  has 
been  accepted  or  admitted  into  the  partner- 
ship. This  l0  not  such  a  case.  In  this  in- 
stance the  partner  seems  to  have  sold,  or  at- 
tempted to  sell  and  assign,  his  Interest  in 
only  one  obligation  claimed  to  be  due  to  the 
partnership.  In  such  case  the  rule  seems, 
upon  principle  and  authority,  to  be  quite 
well  settled  adversely  to  the  contention  of 
defendants.  The  assignee  Is  not  a  necessary 
party.  The  effects  and  property  of  a  co-part- 
nership belong  to  the  firm,  and  not  to  the  In- 
dividuals: and  one  partner  cannot  assign  his 
huterest  in  a  single  asset  or  obligation  due 
to  the  firm,  so  as  to  devest  the  firm  of  Its 
title  to  the  whole.  The  assignment  in  such 
case  simply,  In  effect  makes  the  assignee  a 
creditor  of  the  firm,  to  the  extent  realized 
from  the  undivided  Interest  attempted  to  be 
assigned,  after  the  settlement  or  winding  up 
of  the  affairs  of  the  co-partnership,  and  the 
payment  of  the  firm  debts.  Mr.  Bliss,  in  bis 
work  on  Code  Pleading  (section  65c),  thus 
aptly  states  the  doctrine:  "While  a  partner 
may  assign  his  Interest  in  a  firm,  or  it  may 
be  translerred  In  Invitnm,  I  cannot  see  how 
ho  can  transfer  his  Interest  in  any  par- 
ticular obligation  held  by  the  firm.  He  has 
a  Joint  interest  and  for  himself,  and  as 
agent  for  his  co-partners,  may  assign  in  the 
firm  name  any  one  contract  held  by  It,  but 
he  holds  no  personal  interest  except  as  part- 
ner. He  holds  it  or  its  proceeds  If  sold,  sub- 
ject to  the  claims  of  the  partnership  cred- 
itors and  of  his  co-partners.  His  personal 
interest  is  only  In  the  partnership  fund,  not 
In  any  particular  chose  in  action;  and  bis 
assignee  takes  nothing  by  the  assignment,— 
at  least,  unless  the  thing,  the  Interest  In 
which  has  been  assigned,  can,  on  final  set- 
tlement, be  so  severed  from  the  common 
stock  as  to  be  held  by  a  tenancy  In  com- 
mon." Upon  the  principle  here  enunciated 
is  founded  the  rule,  well  supported  by  au- 
thority, that  all  suits  for  breach  of  contract 
made  with  a  co-partnership  should  be  prose- 
cuted in  the  name,  and  in  that  alone,  of  the 
partners  at  the  time  when  the  contract  sued 
on  wns  mmle.  Maxw.  Code  PI.  pp.  28,  ^; 
Dicey,  Parties,  p.  151.  This  rule  holds  good 
even  in  case  of  a  retired  itartner.  Id.  p. 
1S3.    In  Davis  ▼.  Megroz,  55  N.  J.  Law,  431, 
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26  Atl.  1010,  it  Is  said:  "Suits  for  the  re- 
covery of  partnership  property  anil  for  the 
coUeetton  of  its  choses  in  action  must  be 
prosecuted  in  the  firm  name,  and  suits  by  its 
<-reditors  for  the  collection  of  debts  due  by 
the  Arm  must  be  brought  against  the  part- 
ners in  their  indiridual  names,  as  partners. 
It  is  a  general  rule  that  actions  by  and 
against  the  firm  continue  to  be  what  they 
would  have  been  before  the  dissolution.  The 
names  of  all  the  partners  must  be  used  in  an 
action  brought  for  a  debt  due  to  the  Arm, 
and,  if  a  debt  owed  b.v  the  firm  is  sued  for, 
all  the  partners  may  be  and  must  be  made 
defendants,  unless  by  the  articles  of  disso- 
lution the  omitted  partners  are  exptessiy  dis- 
charged from  the  firm  debts."  In  Parsons 
<m  Pnrtncrsliip  (section  2:!o)  tlie  autlior  says: 
"It  must  be  the  general  rule  that  all  those 
who  were  partners  at  the  time  a  debt  was 
ciintracted  are  those  to  whom  it  is  due,  and 
tiiey  sliould  Join  in  an  action  to  recover  tiie 
^ebt.  •  •  •  Tlius,  l)y  no  assignment  of 
a  debt  due  to  a  partnersliip  by  one  of  tlie 
partners  can  lie  acquire  tlie  right  to  sue  it 
in  his  own  name.  •  •  •  ivrsons  who 
leave  the  Arm  and  cease  to  be  partners  may 
transfer  the  debt  so  as  to  retain  no  interest 
in  It  but  still  tlieir  names  should  be  used." 
I.'pou  principle,  this  doctrine  would  seem  to 
have  been  settled  by  adjudications  of  the 
supreme  court  of  our  own  state.  Metzler  v. 
James,  12  Colo.  330.  19  Pac.  88.">;  Smith  v. 
Atkinson,  18  Colo.  25."),  32  Pac.  425.  In  the 
latter  case  it  was  held  tliat,  where  there  has 
been  an  assignment  of  part  of  an  entire 
-claim,  the  assignee  had  no  right  of  action 
tliereon  in  his  own  name,  and  tliat  a  suit 
could  only  be  maintained  in  the  name  of  the 
original  parties.  The  correct  test  of  when  a 
party  is  a  necessary  one,  and  when  a  de- 
fendant could  raise  the  objection  of  a  de- 
fect of  parties,  is  where  it  appears  that  some 
'Other  person  than  the  plaintiff  has  such  a 
legal  interest  in  tiie  obligation  sued  upon 
that  a  recovery  by  the  plaintiff  would  not 
preclude  its  being  enforced  by  such  other 
party,  and  tlie  defendant  be  tliereby  subject- 
'e<I  to  the  risk  of  another  suit  upon  tlie  same 
subject-matter.  Trle<l  by  tills  rule,  Sn.vder 
was  not  a  necessary  party.  I'nder  all  of  the 
aulIiorlUcs,  it  was  necessary  that  a  suit  for 
tlie  collection  of  this  partnership  debt  siiould 
lie  prosecuted  in  tiie  name  of  the  co-partner- 
siiip,  whatever  the  contingent  interest  of 
Snyder  might  be  in  the  sum  finally  realized, 
and  hence  a  Judgment  in  favor  of  plaintiffs 
<-ould  liave  been  successfully  pleadtnl  In  bar 
of  any  suit  which  Snyder  might  institute  on 
I  he  same  cause  of  action.  For  additional 
aufhority  in  support  of  these  views,  see 
l,eese  v.  SherwotKl,  21  Cal.  1(>4;  I)e  Mander- 
tieid  V.  Field.  7  X.  M.  22,  32  I'ac.  14(>;  Itey- 
liurn  V.  Mitdieil.  10«  Mo.  374,  1(>  S.  AV.  5S)2; 
Pom.  Rem.  &  Rem.  Rlglils,  S  137.  We  are 
of  opinion,  therefore,  tliat  the  court  erred 
in  entering  a  Judgment  of  nonsuit. 
It  is  insisted,  however,  la  behalf  of  the 


defendants,  that  the  plaintiffs  suffered  a  vol- 
untary nonsuit,  and  that  they  are  precluded, 
therefore,  from  obtaining  any  relief  in  the 
appellate  court.  We  do  not  think  that  the 
facts  sustain  such  contention.  Plaintiffs 
strenuously  resisted  a  nonsuit.  It  is  true 
that  the  Judgment  was  set  aside  at  their  re- 
quest, with  the  expectation  and  view  of 
amending  their  complaint  so  as  to  conform 
to  the  rulings  of  the  court,  and  that  after- 
wards, concluding  not  to  amend,  they  re- 
quested the  court  to  rescind  all  orders  made 
subsequent  to  the  entry  of  the  judgment  of 
nonsuit,  thus  permitting  the  Judgment  to 
stand.  This  was  clearly  done,  however, 
simply  for  the  pui-pose  of  restoring  the 
status  quo,  and  permitting  them  to  test  in  an 
appellate  court  tlie  validity  of  a  judgment 
which  was  final.  We  cannot  see  how  by 
this  action  they  can  be  said  either  to  have 
invited  or  consented  to  a  nonsuit.  They 
merely  elected  to  stand  upon  the  case  as  pre- 
sented when  the  nonsuit  was  granted,  and 
this  was  their  privilege,  without  prejudice  to 
their  rlgiit  to  have  the  case  reviewed  in  a 
higiier  court.  For  these  reasons,  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  acc-ordance  with 
the  views  here  expressed.    Reversed. 


MARK  et  al.   t.   SUPERIOR  <^OURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.     (S.  F.  2,281.) 
(Supreme  Court  of  California.     June  12,  1900.) 

INJUNCTION— APPEAL— CONTEMPT— WRIT  OF 
PROHIBITION. 
An  appeal  from  a  decree  in  a  proceeding 
for  nn  injiiiution  by  a  publisher  to  enjoin  the 
use  of  books  published  by  a  riral  concern,  and 
to  compel  the  use  of  his  books,  wherein  the 
trial  court  decreed  that  the  school  l)onrd  desist 
from  nsiiig  the  iutcrvening  respondent's  books, 
and  that  it  use  petitioner's  books,  stays  not 
only  so  much  of  the  deci-ee  as  commands  the 
use  of  pet'tioner's  books,  but  uLso  that  portion 
which  proliiliits  the  use  of  respondent's  books. 
Hence  the  board  are  not  in  contempt  in  refus- 
ing, pending  the  appeal,  to  desist  from  using 
tile  books  of  the  intervening  respondent,  and  a 
writ  of  prohibition  will  issue  to  prevent  their 
punishment. 

In  bank.  Application  by  Cecil  W.  Mark 
and  others  for  a  writ  of  prolilbltlon  against 
the  superior  court  of  the  city  and  county  of 
San  Francisco  and  Hon.  .T.  C.  B.  Uebbard,  as 
Judge  thereof,  to  restrain  certain  contempt 
proceedings  against  relators.  Application 
granted. 

Franklin  K.  Tjine.  for  petitioners.  H.  E. 
Monroe,  for  respondents. 

VAN  DYKE,  J.  This  is  an  application  for 
a  writ  of  prohibition  to  prevent  the  respond- 
ent court  and  the  Judge  thereof  from  en- 
forcing obedience  to  a  decree  and  ^Tit  of  in- 
junction issued  pursuant  thereto.  From  the 
petition  and  papers  it  appears  tliat  on  July 
18,  1800,  one  J.  C.  Green,  as  plaintiff,  com- 
menced  am   actiou   in   said   superior   court 
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against  the  said  board  of  education  and  the 
members  thereof  to  obtain  an  Injunction  com- 
manding and  requiring  said  board  of  educa- 
tion and  the  members  thereof  to  cause  to  be 
used  In  the  public  schools  of  the  city  and 
county  of  San  Francisco  the  text-books  of 
the  "California  system  of  vertical  penman- 
ship," and  to  refrain  from  using  and  causing 
to  be  used  text-books  of  the  "Shaylor  system 
ot  vertical  round-hand  penmanship";  that  on 
the  18th  of  July,  1S09,  an  order  was  Issued 
by  said  court,  directed  to  the  defendants  In 
said  action,  to  show  cause  why  an  Injunction 
should  not  issue  restraining  them  from  using 
or  causing  to  be  used  In  the  ptiblic  schools  of 
said  city  and  county  the  text-books  of  the 
Shaylor  system  of  vertical  round-hand  pen- 
manship. Upon  tbe  return  to  the  said  order 
to  show  cause  the  court,  after  hearing  the 
evidence  adduced,  on  July  81,  1890,  denied 
the  plaintiffs'  motion  for  a  writ  of  injunction 
pendente  lite,  and  dismissed  said  order  to 
show  canse.  At  the  opening  of  the  school 
year  In  the  month  of  August,  1899,  the  text^ 
books  of  the  Shaylor  system  of  round-hand 
penmanship  were  Introduced  Into  the  public 
schools  of  the  city  and  county  of  San  Fran- 
dsoo,  and  ever  since  have  been  used  as  a 
uniform  system  of  text-books  upon  penman- 
ship therein,  and  no  text-books  of  the  "Cali- 
fornia system  of  vertical  penmanship"  have 
been  used  in  the  public  schoolsof  said  city  and 
county  subsequent  to  the  opening  of  tbe  said 
public  schools  In  tbe  month  of  August,  1899. 
On  the  28th  day  of  July,  1899,  Bdwln  Oinn 
and  others,  partners  doing  business  under 
the  firm  name  of  Ginn  &,  Co.,  of  Boston, 
Mass.,  having  first  been,  by  order  of  said  su- 
perior court,  permitted  to  intervene  in  the 
said  action,  filed  a  complaint  In  intervention 
setting  forth  that  the  defendant  board  of 
education  had.  by  resolution  duly  given, 
made,  and  entered,  adopted  the  text-books  of 
the  said  Shaylor  system  of  vertical  round- 
hand  penmanship  for  use  In  the  public  schools 
of  the  city  and  county  of  San  Francisco,  and 
that  a  contract  had  been  made  by  and  be- 
tween them  and  the  said  board  of  education 
whereby  they  had  bound  themselves  to  fur- 
nish the  text-books  of  tbe  said  Shaylor  sys- 
tem for  use  In  the  said  public  schools,  and 
praying  that  the  defendant  board  of  educa- 
tion be  required  specifically  to  perform  the 
said  contract,  and  that  the  relief  prayed  by 
the  plaintiff  In  said  action  be  denied.  On  or 
about  the  llth  day  of  September.  1899,  the 
H.  S.  Crocker  Company,  a  corporation,  hav- 
ing been,  by  order  of  said  superior  court,  per- 
mitted to  Intervene,  filed  therein  Its  complaint 
in  intervention.  Thereafter,  issue  having 
been  Joined  upon  the  plaintiffs'  second  amend- 
ed complaint  In  said  action,  by  the  answer  of 
said  board  of  education,  and  Glnn  &  Co.'s 
complaint  in  Intervention,  and  the  H.  S. 
Crocker  Company's  complaint  In  inten-en- 
tion,  trial  was  Iiad,  and  thereupon,  on  the 
19th  of  February,  1900,  a  Judgment  and  de- 
cree were  entered  in  said  superior  court,  and 


thereupon  an  Injunction  was  Issued  directed 
to  the  petitioners  herein  restraining  them 
from  using,  or  causing  to  be  nsed.  In  the  pub- 
lic schools  of  the  city  and  county  of  San 
Francisco,  the  text-books  of  the  Shaylor  sys- 
tem of  vertical  round-hand  penmanship,  and 
commanding  them  to  cause  to  be  used  in  said 
public  schools  the  text-books  of  tbe  Califor- 
nia system  of  vertical  penmanship  as  tbe 
text-books  on  penmanship  therein.  Thereaft- 
er, on  or  about  the  19th  of  March,  1900,  the 
said  superior  court,  upon  the  application  of 
the  plaintiff  in  said  action,  J.  C.  Green,  Issued 
an  order  requiring  the  petitioners  and  R.  H. 
'Webster,  superintendent  of  schools,  to  appear 
before  said  court  on  tbe  23d  »f  March  to 
show  cause  why  they  should  not  be  punished 
for  contempt  of  court  for  disobeying  said  in- 
junction order;  that,  on  the  22d  of  March, 
1900,  the  board  of  education  and  the  Interven- 
ers Ginn  &  Co.  took  and  perfected  an  appeal 
from  tbe  said  judgment  entered  in  said  su- 
perior court;  that  on  the  coming"  on  of  the 
hearing  before  said  court  of  the  order  to  show 
cause  tbe  petitioners,  appearing  by  the  city 
attorney,  objected  to  said  court  and  judge 
proceeding  to  hear  tbe  same,  on  the  ground 
that  It  had  no  Jurisdiction  to  proceed  pending 
the  appeals.  Nevertheless  the  respondent  en- 
tertained Jurisdiction  of  said  proceedings,  and 
proceeded  with  tbe  hearing  upon  said  order 
to  show  cause.  Wherefore  the  petitioners 
pray  for  a  writ  of  prohibition  commanding 
the  respondent  court  and  the  judge  thereof 
to  desist  from  hearing  further  the  said  order 
to  show  canse,  and  from  all  further  proceed- 
ings in  the  said  action  pending  said  appeal. 
It  appears  in  the  petition,  when  the  atten- 
tion of  the  respondent  court  and  judge  was 
called  to  the  fact  of  appeals  having  been 
taken,  that  said  judge  stated  in  open  court 
that  he  considered  the  said  appeals  would 
stay  only  that  portion  of  the  decree  which 
commanded  the  defendant  lioard  of  education 
to  cause  to  be  used  in  the  public  schools  in 
the  city  and  county  of  San  Francisco  the 
text-books  of  the  California  system  of  verti- 
cal penmanship,  but  that  the  said  appeals  did 
not  and  could  not  stay  that  portion  of  tbe 
said  decree  which  commanded  and  directed 
the  defendant  board  of  education  to  refrain 
from  using  or  causing  to  be  used  in  the  pub- 
lic 8choc4s  tbe  Shaylor  system  of  vertical 
round-hand  penmanship;  that  the  said  judge 
furtlier  stated  in  open  court  that  if  the  de- 
fendant board  were  prevented  by  injunction 
from  using  or  causing  to  be  used  text-books 
of  the  Shaylor  system  it  would  be  the  moral 
duty  of  said  board  to  cause  the  text-books 
of  the  California  system  to  be  \ised  in  said 
public  schools.  It  appears  further  that  the 
real  parties  in  Interest  in  said  action  are  tbo 
pUintiff  J.  C.  Green  and  the  interveners  the 
II.  S.  Crocker  Company  and  Ginn  &  Co.  of 
Boston. 

The  question  presented  seems  to  be  wheth- 
er the  prohibitory  portion  of  the  injunction 
can  be  separated  from  tbe  mandatory  por- 
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tlon,  or  'Whether  the  two  are  so  inseparably 
connected  as  to  render  It  Improper  during  the 
appeal  to  enforce  one  while  the  other  is  sus- 
poided.  It  is  very  apparent  that  the  par- 
pose  of  the  action  is  not  only  to  prevent  the 
use  at  the  Shaylor  system,  but  also  to  com- 
pel the  use  of  the  California  system.  It 
would  seem,  therefore,  that  the  portion  of  the 
Injunction  which  is  in  form  prohibitory,  and 
forbids  the  use  of  the  text-books  of  the  Shay- 
lor system,  Is  subordinate  and  ancillary  to  the 
portion  of  the  injimction  which  commands 
the  board  of  education  to  cause  to  be  used 
In  the  public  schools  the  text-books  of  the 
Oallfomla  system.  The  plaintiff's  complaint 
in  said  action,  as  well  as  bis  affldavit  on  the 
application  to  have  the  injunction  enforced, 
is  based  on  the  ground  that  the  California 
system  had  been  in  use  prior  to  the  contract 
between  the  board  of  education  and  Oinn  & 
Co.,  and  should  be  restored  and  used  in  the 
public  schools;  and,  without  this  being  done. 
It  would  seem  that  the  injunction  would  af- 
ford no  relief  to  the  plaintiff,  and  that  the 
main  purpose  of  the  injunction  is  its  manda- 
tory feature.  This  appears  from  the  state- 
ment of  respondent  judge,  as  set  forth  in  the 
petition,  that.  If  the  board  of  education  should 
be  compelled  to  discontinue  the  use  of  the 
text-books  (tf  the  Shaylor  system,  it  would  be 
their  moral  duty  to  reinstate  the  California 
system  in  the  public  schools.  This  would  seem 
to  be  obviously  the  case.  To  compel  the 
board  of  education  to  discontinue  the  text- 
books of  the  system  now  in  use  without  at 
the  same  time  requiring  the  board  to  use  the 
text-books  of  the  other  system,  would  Inflict 
very  serious  injury  upon  the  pupils  of  the 
public  schools  without  affording  any  relief 
or  being  of  any  benefit  whatever  to  the  plain- 
tiff or  the  interveners  In  behalf  of  the  Cali- 
fornia system.  The  findings  and  judgment 
of  the  respondMit  court  were  to  the  effect  that 
the  contract  between  said  board  and  the  H. 
S.  Crocker  Company,  the  Interveners  In  said 
action,  was  valid,  and  in  force,  and  that  the 
contract  made  with  the  intervening  firm  of 
Glnn  &  Co.  was  invalid.  The  injunction  or- 
dered by  the  decree  was  but  the  means  em- 
ployed to  grlve  effect  to  said  judgment  This 
decision  and  judgment  having  been  suspend- 
ed by  the  appeal,  it  would  seem  but  proper 
that  the  injunction,  being  merely  the  means 
of  giving  effect  to  such  decision  and  judg- 
ment, would  also  be  suspended  pending  the 
appeal.  An  injunction,  though  restrictive  in 
form.  If  It  have  the  effect  to  compel  the  per- 
formance of  a  substantive  act,  is  mandatory, 
and  necessarily  contemplates  a  change  in  the 
relative  positions  or  rights  of  the  parties 
from  those  existing  at  the  time  the  injunc- 
tion is  granted  or  the  decree  is  entered.  As 
stated  in  Dewey  v.  Superior  Court,  81  Cal. 
64,  22  Pac.  333:  "During  the  pendency  of  the 
api)eal  the  court  below  could  do  no  act  which 
did  not  look  to  the  holding  of  the  subject  of 
the  litigation  just  as  it  existed  when  the  de- 
cree was  rendered."    In  Dultn  v.  Coal  Co., 


98  Cal.  804,  33  Pae.  123,  the  effect  of  the  ap- 
peal from  the  judgment  was  to  leave  the  par- 
ties In  the  same  situation,  with  reference  to 
the  rights  Involved  in  the  action,  as  they 
-were  prior  to  the  rendition  of  the  jadgment 
And  in  Schwarz  v.  Superior  Court,  111  Cal. 
106,  43  Pac.  580,  It  was  held  that  the  manda- 
tory Injunction  pendente  lite  commanding  the 
removal  of  trade  signs  is  stayed  and  suspend- 
ed in  its  effect  by  an  appeal  from  the  order 
granting  the  same;  and  pending  such  appeal 
the  petitioners  could  not  be  punished  for  con- 
tempt for  failure  to  remove  or  discontinue 
such  trade  signs.  Foster  v.  Superior  Court, 
115  Cal.  279,  47  Pac.  68,  is  a  case  where  there 
was  a  contest  as  to  which  of  two  parties  had 
been  elected  a  director  in  the  S.  F.  &  N.  P. 
R.  Co.  The  court  below,  on  trial  of  the  con- 
test, decided  that  Smith,  and  not  Llllenthal, 
had  been  elected  a  director  with  the  others, 
and  that  he  was  entitled  to  exercise  the  office, 
and  that  Llllenthal  should  be  excluded  there- 
from. Jadgment  was  entered  in  accordance 
with  this  decision,  and  also  enjoining  the  de- 
fendants from  interfering  with  Smith  in  the 
exercise  of  his  office  as  directM.  On  the  same 
day  the  judgment  was  rendered  an  appeal 
was  taken  therefrom,  and  thereafter  at  a 
meeting  of  the  directors  Smith  sought  to  en- 
ter the  room  in  which  the  meeting  was  held, 
but  was  excluded  therefrom  by  Foster,  as 
chairman  of  the  t>oard,  and  the  meeting  of  the 
directors  was  held  without  permitting  him 
to  be  present.  Upon  an  application  the  su- 
perior court  dted  Foster  before  it  to  show 
cause  why  he  shoald  not  be  ptmlshed  for  con- 
tempt, and  upon  the  hearing  adjudged  him 
guilty  of  contempt  in  thus  preventing  Smith 
from  being  present  at  a  meeting  of  the. di- 
rectors. Upon  certiorari  this  court  annulled 
that  order.  In  the  oplni(m  it  is  said:  "The 
injunction  in  the  judgment  against  the  Inter- 
ference with  Smith's  right  to  act  as  director 
was  but  ancillary  to  the  judgment  deter- 
mhilng  that  he  had  such  right,  and  was  mere- 
ly Incidental  thereto.  Although  preventive 
in  form,  it  was,  in  effect,  mandatory,  as  it  re- 
quired Foster  and  the  other  directors  to  rec- 
ognize Smith  as  one  of  their  number,  and  to 
refuse  to  recognize  Llllenthal.  As  that  por- 
tion of  the  judgment  declaring  that  Smith 
was  elected  was  suspended  by  the  appeal,  the 
injunctive  portion  of  the  judgment,  1>eing 
merely  Incidental  thereto,  was  also  suspend- 
ed, and  the  power  of -the  court  to  enforce  any 
portion  of  its  judgment  by  inflicting  punish- 
ment for  Its  violation  was  stayed.  An  en- 
forcement of  this  portion  of  the  Judgment 
would  operate  to  carry  the  decree  into  effect, 
and  would  change  the  relative  iKtsItlons  of 
the  parties  from  those  existing  at  the  time 
the  decree  was  entered,  and  might  render  a 
reversal  of  the  judgment  entirely  ineffectual." 
See,  also,  Stewart  v.  Superior  Court,  100  Cal. 
543,  35  Pac.  156.  563. 

The  real  controversy  before  the  respond- 
ent court,  as  already  shown,  was  as  to  which 
one  of  the  systems  of  penmanship— whether 
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the  so-called  "Shajlor  system". or  the  "CaM-' 
fornla  system"— had  ]i>een  legally  adopted  and 
.  should  be  used  in.  the  public  schools  ot  said 
city  and  county.  The  court  found  in  favor  of 
the  Calif oruia  system,  and  against  the  Shay- 
.ior  system,  and  decreed  that  the  former  sys- 
tem should  be  used,  and  the  latter  should  not 
be  used.  It  would  require,  however,  like  af- 
flrmatlve  acticm  on  the  part  of  the  board  of 
education  to  cause  to  be  excluded  from  the 
public  schools,  and  cease  to  be  used  therein, 
the  Shaylor  system  as  it  would  to  cause  to 
be  used  the  California  system  in  said 
schools.  But  it  Is  conceded  that  the  board 
of  education  cannot  be  required,  pending  the 
appeal,  to  cause  to  be  used  In  said  public 
schools  the  California  system.  And  it  seems 
equally  clear  that  such  board  should  not  be 
compelled  to  carry  out  the  other  portion  of 
the  decree  requiring  them  to  cease  using  the 
said  Shaylor  system.  The  board  should  only 
be  required  to  remain  passive,  and  take  no 
action  in  favor  of  or  against  either  of  the  real 
parties  to  the  contest  In  said  action  pending 
the  appeal.  In  seeking  to  compel  the  peti- 
tioners, the  board  of  education,  to  carry  out 
the  portion  of  the  decree  in  question,  under 
the  circumstances,  pending  an  appeal  from 
the  whole  of  such  decree,  the  respondent  court 
exceeded  its  Jurisdiction.  Let  the  writ  issue 
as  prayed. 

We  concur:    BEATTY,  C.  J.;  HAKRISON, 
J.;  McFARLAND,  J.;  TEaiPLB,  J. 
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ST.  LOUIS  &  S.  F.  R.  CO.  v.  BURROWS. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

CARRIERS  — INJURY  TO  PASSENGER  —  NEGLI- 
Gi;  si:E— nUHDE.V  OP  PROOF— CONTRIBUTORY 
NKGUiaENCE-EVIDENCE— INSTRUCTIONS. 

1.  In  an  action  by  a  passenger  against  a 
common  carrier  to  recover  for  personal  injuries 
received  while  traveling  in  a  coiive.vunce  of  the 
latter,  proof  of  the  accident  and  plaintiff's  in- 
jury caxtB  the  burden  upon  the  carrier  to  free 
itself  from  the  presumption  of  negligence.  The 
gist  of  the  action  being  the  negligonce  of  the 
defendant,  the  above  rale  is  not  applicable  in 
such  a  suit  agninst  a  railway  company  where 
the  evidence  introduced  by  the  plaintiff  shows 
that  the  accident  resulted  from  an  act  of  God, 
unavoidable  casualty,  or  from  causes  not  con- 
nected with  the  construction,  operation,  or 
maintenance  of  the  railway. 

2.  Whether  it  is  an  act  amounting  to  contrib- 
utory negligence  for  a  passenger,  traveling  in 
the  caboose  of  a  freight  train  in  motion,  to 
stand  up  and  lean  forward  to  spit  in  a  stove 
in  the  car,  should  be  left  to  the  jury. 

3.  It  Is  error  for  the  court  to  instruct  the 
jury  that  their  answers  to  particular  questions 
of  fact  submitted  should  be  consistcut  each 
with  the  other.  Brick  Co.  v.  Zimmerman,  60 
Pac.  1004,  Gl  Kan. ,  followed. 

4.  The  cose  of  Railroad  Co.  v.  Johns,  3fi  Kan. 
769.  14  Pac.  23T.  as  to  the  admissibility  oi 
complaints  of  an  injured  person  concerning  the 
presence  of  existing  pain,  adhered  to. 

5.  An  instruction  criticised,  in  which  the 
jury  were  told  that,  before  the  defeudant  could 
avail  itself  of  a  plea  of  contributory  ni'gligeuce, 
it  must  establish  the  facts  pleaded  in  defense. 

(Syllabus  bj  the  Court.) 


'  B;»<ir  from  district  court. 'Cli«tfilBee.c6tinty; 
A.  H.  Skldmore,  Judge. 

Action  by  G.  B.  Burrows  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

In  his  petition  In  the  court  below,  plaintiff 
alleged  the  following  facts  in  substance: 
That  on  the  28th  day  of  February,  1898,  he 
purchased  a  ticket  for  first-class  passage 
over  defendant's  railroad  from  Halllwell, 
Kan.,  to  Columbus,  Kan.,  and  that  while  rid- 
ing upon  a  freight  train  upon  Its  regular  run, 
and  upon  which  it  was  the  custom  and  habit 
to  carry  passengers,  he  was  injured  by  rea- 
son of  the  negligence  of  defendant,  its  agents 
and  employes,  in  the  following  manner:  The 
train  upon  which  he  w^as  going,  while  trav- 
eling at  the  rate  of  from  10  to  15  miles  per 
hour,  came  to  a  short,  sudden,  and  abrupt 
stop,  and  caused  him  to  be  violently  thrown 
down  and  forward,  thereby  seriously  break- 
ing his  left  arm  just  above  the  wrist,  by 
wlilch  fall  his  back  was  wrenched  and  twist- 
ed, and  his  left  side  bruised,  thereby  Inflict- 
ing upon  him  permanent  Injury,  etc.  The 
answer  of  the  railroad  company  contained, 
first,  a  general  denial,  and  an  allegation  of 
contributory  negligonce  upon  the  part  of 
plaintiff  below.  The  testimony  of  plaintiff 
below,  in  which  he  gave  an  account  of  the 
accident  and  how  It  occurred,  we  have  ex- 
tracted from  the  record,  and  It  is  as  follows: 
"Q.  Xow,  where  were  you  when  they  start- 
ed? A.  I  was  sitting  down  when  they  start- 
ed. Q.  Now,  go  right  on  and  tell,  Mr.  Bur- 
rows, what  took  place,  how  far  they  had  run 
when  it  took  place,  If  anything  did,  and  all 
about  it  A.  "Well,  they  had  run  about  a 
quarter,  I  guess—  Q.  Go  right  on.  A. 
About  a  quarter  of  a  mile,  or  somewheres 
near  that,  and  they  were  going  fast,  or 
down  grade,  and  they  just  lit  right  out. 
Then  all  to  once  they  just  stopped,  as  sud- 
den as  if  they  had  run  against  a  mountain. 
Q.  Now,  state  to  the  Jury  just  the  position 
you  were  in  at  the  time  they  stopped,  as  you 
have  stated,  or  just  about.  I  wish  you 
would  Just  show  the  jury  the  position  .vou 
occupied  all  the  time.  (Counsel  brings  seat, 
and  places  before  the  jury,  and  witness  uses 
same  for  Illustration.)  A.  Well,  I  was  sitting 
right  down  close— middling  close— to  the  stove; 
and,  as  the  train  started  off,  I  might  have 
been  sitting  there  a  second  or  two,  or  a  half 
a  minute,  or  something  like  that.  I  couldn't 
tell  Just  how  long  I  was  sitting  there.  And 
I  raised  up,  to  look  around,  to  see  whether 
I  could  see  any  place  to  spit  1  chew  tobac- 
co. I  didn't  want  to  spit  on  the  floor.  And 
I  raised  up  to  spit  In  the  stove.  Q.  Go  right 
on,  Mr.  Burrows,  and  state.  A.  1  went  to 
spit,  and  I  looked  around  to  see  if  there  was 
any  spittoon,  and  there  wasn't  none  there, 
and  I  just  merely  raised  up  and  braced  my- 
self In  that  way  (IndlcatlnR)  to  spit;  anil 
there  was  a  sudden  check  or  stop  came,  and 
I  went  over  and  broke  my  arm."    As  to  tho 
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position  plaintiff  was  !n  when  be  fell,  he 
teatlfled  as  follows:  "Q.  Yon  looked  around 
on  the  dirty  floor  to  find  some  place  to  ^it, 
and  couldn't  find  any?  A.  I  did.  Q.  Then 
you  rose  up,  and  about  this  position,  for  to 
brace  yourself  with  your  left  foot,  and  put 
yourself  in  the  position  to  spit  in  the  stove? 
(Counsel  indicates  position  on  seat  before 
the  Jury.)  A.  Yes,  sir.  Q.  And  you  were 
about  in  the  position  then  that  I  am  now? 
A.  Somewberes  near  that  Q.  Well,  very 
nearly  that,  is  It  not?  A.  Well,  I  don't 
know;  yes.  Q.  Was  that  the  position  you 
were  in  when  on  your  direct  examination? 
A.  Yes,  sir.  Q.  Your  face  was  about  2^ 
feet  from  the  floor?  A.  Well,  I  couldn't 
tell  how  far  it  was.  Q.  And  your  left  arm 
was  about  V/2  feet  from  the  floor?  A.  I 
don't  know  how  far  it  was.  Q.  That  is  the 
position  that  I  am  in  now?  A.  I  don't  know 
whether  it  was  or  not,  exactly.  Q.  That  is 
as  near  as  you  can  remember?  A.  No;  if 
you  put  your  hand  back  there  I  can  remem- 
ber. Q.  Back  here?  (Counsel  puts  left  hand 
back  on  sent.)  A.  That  Is  where  it  was.  Q. 
Your  left  hand  back  on  the  seat?  A.  Yes, 
sir.  Q.  Then  your  face  was  about  2Yj  feet 
from  the  floor,  and  the  left  hand  was  against 
the  seal,  your  left  foot  extended  to  brace 
you,  and  was  in  that  position  when  you  fell? 
A.  Yes;  somewheres  near  that  position.  Q. 
That  Is  as  near  as  you  can  now  state  it? 
A.  YeP,  sir.  Q.  Now,  alwut  how  far  were 
you  from  the  stove?  A.  Well,  I  was  prob- 
ably two  feet;  maybe  not  quite  so  far.  Q. 
West  of  it?  A.  I  was  west  of  it.  Q.  And 
about  how  far  north  of  it  were  you?  A. 
Well,  I  wasn't  very  far  north.  It  was  pret- 
ty close,  ii.  Now,  you  say  wlx-n  the  train 
suddenly  stopped  you  fell  between  tha  stove 
and  the  seat?  A.  Between  the  stove  and  the 
seat.  Q.  Now,  after  you  had  fallen  to  the 
floor,  how  soon  thereafter  did  you  see  the 
drummer?  A.  Well,  I  seen  h:m  Just  as  soon 
as  I  fell  down  on  the  floor;  and  there  he 
came  to  me,  and  I  was  tryiuR  to  get  up.  He 
came  and  helptd  me  up.  I  could  not  get  up 
myself,— I  was  hurt  so,— with  one  hand,  and 
tiie  train  was  running.  Q.  Now,  Mr.  Bur- 
rows, after  the  sudden  stop  and  fall  which 
you  say  you  met  with,  and  the  injury  you 
received,  what  did  the  train  then  do?  A.  It 
ran  right  on.  Q.  .Just  kept  up  and  went  on 
east?  A.  .Tust  went  right  on  east.  Accord- 
ing to  my  Judgment,  the  train  was  running 
at  a  speed  of  from  ten  to  fifteen  miles  an 
hour  when  the  accident  happened.  Q.  Yon 
say  the  drummer  assisted  you  to  your  feet 
after  you  fell  there?  How  did  he  do  it?  A. 
Wliy.  he  got  up  and  got  around  me.  T  could 
not  toll  you  Just  how,  but  he  cntched  hold 
of  me  around  me,  and,  says  lie,  'Are  you 
hurt?'  1  says,  'Yes;  my  back.'  I  think  I 
said  my  back  and  arm  was  hurt  Q.  Now, 
you  say  that  when  you  fell  in  the  car  you 
fell  with  your  head  to  the  east,— to  the  east- 
ward? A.  Right  to  the  east, — eastward;  yes. 
Q.  Fell  between  the  seat  and  the  stove?    A, 


Yes,  Bir.  Q.  The  car  was  neat  and  clean 
and  tidy?  A.  Not  very.  Q.  It  wasn't  clean? 
It  was  dirty  Inside?  A.  Yes,  sir;  on  the 
floor."  There  was  no  evidence  Introduced 
on  ttehaif  of  the  defendant  railway  company. 
The  Jury,  in  answer  to  particular  questions 
of  fact  found  that  plaintiff  was  SO  years 
old.  and  of  m>und  mind  and  Judgment:  that 
the  train  was  not  moving  when  he  got  on, 
and  the  caboose  bad  arrived  at  the  depot  at 
that  time;  that  plalutiff  had  been  on  the 
train  5  or  10  minutes  before  the  accident  oc- 
curred, and  was  moving  at  the  time  of  the 
Injury  at  least  10  miles  an  hour;  that  plain- 
tiff fell  towards  the  engine;  that  there  were 
seats  in  the  caboose  that  plaintiff  might  have 
occupied;  that  the  accident  would  have  oc- 
curred If  plaintiff  had  been  sitting  down; 
that  the  train  was  a  quarter  of  a  mile  from 
the  depot  when  the  accident  happened;  that 
plaintiff  had  traveled  on  freight  trains,  and 
knew  that  there  was  more  or  less  Jar  and 
Jolt  in  the  handling  of  the  same;  that  he 
did  not  tell  the  conductor  there  was  no  use 
of  making  any  report  of  the  accident;  that 
he  was  on  the  north  side  of  the  car,  west 
of  the  stove,  when  the  injury  occurred;  that 
he  was  not  standing  up  in  the  car,  and  was 
not  injured  by  an  unavoidable  accident;  that 
the  train  was  running  between  Halllwell 
and  Sherwin  when  the  accident  occurred,  and 
that  the  conductor  knew  plaintiff  was  on  the 
train;  that  some  member  of  the  train  crew 
was  negligent  but  the  evidence  did  not 
show  which  one,  and  that  the  negligence  con- 
siste<l  of  improper  handling  of  the  train; 
that  plaintiff  was  not  injured  by  the  reason 
of  running  in  or  out  of  slack  of  the  train; 
that  the  train  was  not  handled  in  the  usual 
and  ordinary  manner,  in  that  it  was  sudden- 
ly and  violently  stopped;  that  the  crew 
might  have  been  competent,  but  they  were 
not  careful  at  the  time  of  plaintUTs  Injury; 
that  they  could  not  tell  which  member  of 
the  crew  was  not  careful  and  competent; 
that  the  sudden  stopping  of  the  train  was 
the  direct  and  proximate  cause  of  the  In- 
Jury.  There  was  a  general  verdict  for  the 
plaintiff  below,  and  answers  returned  to  par- 
ticular questions  of  fact,  upon  which  Judg- 
ment was  rendered  by  the  court  A  motion 
for  a  new  trial  was  overruled. 

3.  W.  Gleed.  J.  S.  Hunt  Gleed,  Ware 
&  Gleed,  and  D.  E.  Palmer,  for  pkiintiff  in 
error.  Chas.  Stevens,  C.  A.  McNeill,  and 
Chas.  Smith,  for  defendant  in  error. 

SMITH,  3.  (after  stating  the  facts).  Coun- 
sel for  plaintiff  in  error  earnestly  contended 
that  the  trial  court  erred  In  overruling  their 
demurrer  to  the  evidence,  for  the  reason  that 
the  testimony  introduced  by  plaintiff  below 
raised  no  presumption  of  negligence  upon 
the  part  of  the  railroad  company  or  its  serv- 
ants in  the  operation  oi  the  train.  They  cite 
authority  to  the  effect  that,  if  the  accident 
occurred  under  circumstances  which  might  be 
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attributable  to  canses  unavoidable  upon  the 
«)aTt  of  the  railroad  company,  mere  proof  o- 
plaluttiTs  injury  Is  insufficient  to  make  out  a 
prima  facie  case  of  negligence  against  the 
carrier.  We  have  carefully  examined  the 
cases  referred  to  by  plaintiff  In  error,  to- 
gether with  others  involving  this  question, 
and  conclude  that  the  rule  of  evidence  in 
cases  of  Injury  to  a  passenger  is  in  accord 
with  the  decision  of  this  court  In  Railroad  Co. 
V.  Elder,  57  Kan.  312-316.  40  Pae.  311.  An 
accident  resulted  in  death.  The  deceased 
left  a  widow  and  next  of  kin  surviving  him. 
The  court,  by  Martin,  C.  J.,  said:  "Under 
the  pleadings  and  tlie  allegations  of  negli- 
gence containeil  in  the  petition,  it  devolved 
upon  the  plalntllT'  below,  in  the  first  instance. 
only  to  prove  the  derailment,  the  injury  of 
the  passenger  thereby,  that  death  occurred 
from  the  injury,  and  that  the  deceased  left  a 
widow  or  kindred  surviving  him;  and  It  then 
became  incumbent  uiion  the  company,  in  or- 
der to  escape  liability,  to  show  that  the  de- 
railment resulted  from  Inevitable  accident, 
or  something  against  which  no  human  pru- 
dence or  foresight  on  the  part  of  the  com- 
pany could  provide.  Railway  Co.  v.  Walsh, 
45  Kan.  653,  6.59.  26  Pac.  45,  and  cases  cited; 
Railway  Co.  v.  Johnson,  55  Kan.  344,  345,  40 
Pac.  Ml."  If  the  testimony  introduced  on 
behalf  of  the  plaintiff  in  such  cases  should 
develop  that  the  injury  resulted  from  an  act 
of  God,  unavoidable  casualty,  or  from  causes 
not  connected  with  the  construction,  opera- 
tion, or  maintenance  of  the  railroad,  then  the 
burden  of  proof  would  not  shift  to  the  de- 
fendant to  account  for  the  accident,  for  the 
explanation  itself  (made  by  the  plaintiff) 
would  exonerate  the  carrier  from  the  charge 
of  niigllgcnce.  The  gist  of  the  action  is 
want  of  care  on  the  part  of  defendant.  A 
presumption  of  negligence  in  such  cases 
arises,  not  from  the  fact  of  the  injury  alone, 
but  from  its  cause  or  the  circumstances  at- 
tending it;  and  if  such  circumstances  as  de- 
tailed in  the  testinr.ony  Introduced  by  the 
plaintiff  should  show,  for  instance,  that  he 
was  shot  through  a  window  by  a  jierson  dis- 
tant from  the  track,  or  that  the  train  was 
struck  by  lightning,  or  that  he  fell  down 
while  the  train  was  standing  still,  or  that 
the  accident  happened  In  some  other  man- 
ner wholly  beyond  the  control  of  the  carrier 
or  Its  servants,  there  would  be  no  presump- 
tion of  negligence  for  the  defendant  to  re- 
but, for  the  reason  that  the  plaintiff  had,  in 
his  account  of  the  accident,  disproved  the 
charge  of  negligence  made  by  him.  The 
railroad  company  being  held  to  the  highest 
degree  of  care  which  human  prudence  or 
foresight  can  provide,  it  Is  sufficient  In  this 
class  of  cases  to  show  prima  facie  that  the 
Injury  was  occasioned  by  the  failure  of  some 
portion  of  the  machinery,  appliances,  or 
means  provided  for  the  transportation  of  pas- 
sengers, or  any  other  thing  which  the  car- 
rier can  and  ought  to  control,  as  a  part  of  Its 
duty  to  carry  passengers  safely.     Meier  v. 


Railroad  Co.,  64  Pa.  St  225.  A  presumption 
of  negligence  arises  from  the  occurrence  of 
an  accident,  alone,  when  it  proceeds  from  an 
act  of  such  a  character  that,  when  due  care 
is  taken  In  Its  i>erfonnance,  no  injury  ordi- 
narily ensues  from  it  in  similar  cases,  or 
whero  it  is  caused  by  the  mismanagement  or 
misconstruction  of  a  thing  over  which  the 
defendant  has  immediate  control,  and  for 
the  management  or  construction  of  which  be 
is  responsible.  Transportation  Co.  v.  Down- 
er, 11  Wall.  120,  20  L.  Ed.  leiO.  In  Gleeson  v. 
Railroad  Co..  140  U.  8.  435-^44,  11  Sup.  Ct. 
862,  35  I..  Kd.  463,  this  question  was  consid- 
ered by  the  supreme  court  of  the  United 
States.  The  accident  in  that  case  occurred 
by  reason  of  a  landslide  in  a  railway  cut 
caused  by  an  ordinary  fall  of  rain.  It  was 
held  that  an  injury  to  a  passenger,  caused 
by  the  train  coming  in  contact  with  the  earth 
which  had  fallen  down  upon  the  track,  raised 
a  presumption  of  negligence  on  the  part  of 
the  railway  company,  and  threw  the  burden 
of  proof  of  showing  that  the  slide  was  lu 
fact  tbe  result  of  causes  beyond  the  control 
of  the  railway  company  upon  the  latter.  In 
passing  upon  the  question  the  court  said: 
"The  law  is  that  the  plaintiff  must  show 
negligence  in  the  defendant.  This  is  done 
prima  facie  by  showing,  if  the  plaintiff  be  a 
passenger,  that  the  accident  occurred.  If 
that  accident  was  in  fact  the  result  of  causes 
beyond  the  defendant's  responsibility  or  of 
the  act  of  God,  it  is  still  none  the  less  true 
that  the  plaintiff  has  made  out  bis  prima 
facie  case.  Wlien  he  proves  tbe  occurrence 
of  the  accident,  the  defendant  must  answer 
that  case  from  all  the  circumstances  of  ex- 
culpation, whether  disclosed  by  one  party  or 
the  other.  They  are  its  matter  of  defense. 
And  It  is  for  the  Jury  to  say.  In  the  light  of 
all  the  testimony,  and  under  the  Instructions 
of  the  court,  whether  the  relation  of  cause 
and  effect  did  exist,  as  claimed  by  the  de- 
fense, bi'tween  the  accident  and  the  alleged 
exonerating  circumstances."  See  Lawson, 
l»res.  Ev.  p.  128.  We  think  the  plaintiff  be- 
low, by  the  testimony  offered  in  his  behalf, 
brought  the  case  within  the  established  rule, 
and  that  when  he  rested  a  prima  facie  charge 
of  negligence  had  been  made  out,  which  tlie 
railw.iy  company  was  called  upon  to  meet, 
in  order  to  overcome  the  presumption  .against 
it.  Nor  can  we  hold,  as  a  matter  of  law,  that 
the  plaintiff  below  was  guilty  of  contributory 
negligence.  This  question  was  one  for  the 
Jury.  Railroad  Co.  v.  Hughes,  55  Kan.  491, 
40  Pac.  919.  We  cannot  say,  from  the  fact 
that  plaintiff  below  leaned  over  towards  the 
stove  to  spit,  that  he  was  guilty  of  an  act  oC 
negligence.  This  is  not  an  uncommon  thing 
to  do.  Railroads  recognize  the  general  use 
of  tobacco,  both  for  smoking  and  chewing, 
by  nmning  smoking  cars  on  all  passenger 
trains,  and  by  furnishing  their  coaches  with 
cuspidors.  Plaintiff  was  riding  In  a  caboose 
attached  to  a  freight  train,  and  it  is  not 
quite  clear  from  the  testimony  what  bis  posi- 
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tlon  was  Irn'medlately  'before  he-  Vas  hnrt; 
but  It  -n-ould  seem  that  he  bad  assumed  a 
crouching  position,  with  one  hand  upon  the 
scat,  to  brace  himself.  In  Bearer  t.  Hall- 
road  Co.,  56  Kan.  514,  43  Pac.  1136,  It  Is  said: 
'•In  an  action  to  recover  for  personal  Inju- 
ries, where  the  defense  is  contributory  negli- 
gence on  the  part  of  the  plaintiff,  the  court 
cannot  talce  the  case  from  the  Jury,  and  de- 
tenniue,  as  a  matter  of  law,  that  the  plain- 
tiff was  negligent,  where  the  standard  of  care 
required  of  him  was  a  subject  upon  which 
different  opinions  might 'be  entertained,  and 
where  the  facts  shown  and  inferences  to 
be  drawn  from  them  were  such  that  reason- 
able minds  might  differ  with  respect  to 
whether  he  had  acted  as  a  reasonably  pru- 
dent man  should  have  done  under  the  cir- 
cumstances." 

Objection  is  made  to  the  reception  of  testi- 
mony of  professional  and  lay  witnesses  re- 
lating to  complaints  of  plaintiff  with  re- 
gard to  the  existence  of  his  pain  and  suffer- 
ing, communicated  to  them  after  the  acci- 
dent. Counsel  for  plaintiff  below,  in  pro- 
pounding questions  upon  this  point,  brought 
themselves  strictly  within  the  rule  stated  in 
Kailroad  Co.  v.  Johns,  36  Kan.  709,  14  Pac. 
2:57,  and  Inquired  concerning  the  presence  of 
existing  pain,  and  the  answers  given  were 
responsive  to  such  questions.  There  was  no 
I'rror  In  the  admission  of  such  testimony. 

Particular  questions  of  fact  were  submit- 
ted to  the  jury  on  behalf  of  the  defendant, 
to  be  answered,  and  one  of  the  instructions 
relative  thereto  Is  as  follows:  "Your  an- 
swers to  these  questions,  if  any,  should  be 
consistent  each  with  the  other,  and  should 
be  answered  in  the  event  that  your  verdict 
Is  for  the  plaintiff,  In  the  light  of  the  testi- 
mony, after  due  consideration  thereof,  and 
under  the  rules  of  law  given  you  in  this 
case."  There  was  error  in  this  direction  to 
the  jury.  It  was  not  their  duty  to  reconcile 
th<'  answer  of  any  particular  question  of 
fact  with  another,  but  to  answer  each  ques- 
tion in  accordance  with  the  preponderance 
of  evidence  bearing  upon  the  fact  involved  In 
the  Interrogators'.  Brick  Co.  v.  Zimmerman, 
61  Kan.  — ,  60  Pac.  1064,  and  cases  cited. 
This  erroneous  instruction  compels  a  revers- 
al of  the  cause,  and.  In  view  of  another  trial, 
we  think  that  the  following  Instruction  Is 
subject  to  criticism:  "The  plea  of  careless- 
ness and  want  of  due  care  and  caution  on 
the  part  of  the  plaintiff  Is  an  affirmative  plea 
tendered  by  the  defendant,  and,  before  it 
can  avail  itself  of  the  relief  in  such  ploa 
sought.  It  must  establish  by  the  fair  weight 
of  the  evidence  the  facts  stated  in  sucli  alle- 
gation and  defense."  By  this  direction  the 
jury  might  have  been  misled  into  the  belief 
that  If  the  plaintiff,  by  testimony  offered  In 
his  behalf,  had  shown  contributory  negllKence 
upon  his  part,  the  same  could  not  avail  the 
defendant,  because  the  fact  of  such  contribu- 
tory negligence  was  not  e«tal)llshcd  b.v  the 
company.    A  similar  Instruction  was  passed 


upon  and  criticised  In  case  of  Railway  Co.  t.  ' 
Merrill,  61  Kan.  — ,  60  Pac.  81»-822.  Again,  • 
the  court  Instructed  the  Jury  that  If  they 
found  that  the  plaintiff,  by  reason  of  his 
carelessness  and  negligence,  as  alleged  by 
the  defendant  In  Its  answer,  occasioned  the 
Injury,  then  tbere  could  be  no  recovery.  In 
the  answer  It  was  alleged  that  the  injury 
was  occasioned  wholly  by  the  plalntlflTs  own 
carelessness  and  negligence.  It  would  thus 
follow  from  the  Instruction  that  the  plain- 
tiff might  nevertheless  recover,  although  his 
Injury  was  occasioned  partly  through  his 
own  negligence.  The  instruction  was  mis- 
lending.  The  judgment  of  the  court  lielow 
will  l>e  reversed,  and  a  new  trial  ordered. 
All  the  Justices  concurring. 


MRADOR  T.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Kansas.    June  9,  10(>0.> 

BURDEN    OP    PROOF— LIABILTTY    OF    CARRIER 
FOR    INJURY     TO     PASSENQBH— 
BIUECTING  VEUDICT. 

1.  PlaintifTs  busbnnd  was  a  passenger  on  one 
of  defendant's  trains,  and  was  killed  by  reason 
of  a  derailment  of  the  train.  Bdd  that,  after 
piaiutilT  has  shown  these  facts,  the  burden  of 
proof  is  ou  defendant  to  show  that  .such  derail- 
ment resulte<l  from  Inevitable  accident,  or  some 
other  cauiie  against  which  no  human  foresight 
could  provide. 

2.  Where  it  was  contended  in  the  court  below 
that  a  wire  cattle  guard  of  defendant  company 
was  not  suificieut  for  the  purixwe  iutende<l,  and 
the  guard  was  introduced  in  evidence,  it  was 
error  not  to  permit  the  jury  to  pass  upon  the 
question. 

Error  from  district  court,  Leavenworth 
county;   Lewis  \.  Myers.  Judge. 

Action  by  Sarah  E.  Meador,  administratrix, 
against  the  Missouri  Pacific  Railway  Com- 
pany, for  negligently  causing  the  death  of  her 
husband.  The  court  directed  a  verdict  for  ' 
defendant,  and  plaintiff  brings  error.  Revers- 
ed. 

Kelso  &  Van  Tuyl,  for  plaintiff  In  error. 
Waggener.  Horton  &  Orr,  for  defendant  In 
error. 

PER  CI'RIAM.  It  was  error  for  the  trial 
court  to  direct  a  verdU-t  for  the  defendant 
below,  in  view  of  the  iilgh  dcfivee  of  care  re- 
quired of  carriers  to  prevent  iijiirles  to  pas- 
sengers. "It  [the  railway  company]  must  use 
the  most  exact  dilijti'uce,  and  is  answerable 
for  any  negligence,  however  slight.  It  is 
iMund  to  exercise  the  liigliest  degree  of  prac- 
ticiiliie  care,— not  the  utmost  possil)le  precau- 
tion tiiat  might  be  luingined.  but  the  highest 
care  and  best  precaution  known  to  practlc.il 
use.  and  whlcli  are  consistent  with  the  mode 
of  transportation  adopted."  Railway  Co.  v. 
Walsh,  45  Kan.  05:i-C>5(i,  20  I'ac.  45.  After 
the  plaintiff  i)elow  had  introduced  her  evi- 
dence, the  burden  of  proof  was  then  placed 
upon  the  railway  company  to  eiiow  that  tlie 
derailment  of  the  train  residted  from  inevita- 
ble accident,  or  sometliing  against  which  no 
human  prudence  or  foresight  ou  the  part  of 
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the  company  conld  prOTlde.  Bailroad  Ck>.  t. 
Elder,  67  £an.  312,  46  Pac.  310.  See  Bailroad 
Co.  V.  BurrowB,  61  Kan.  — ,  61  Pac.  439.  Ap- 
plying aucii  rule  to  the  case  at  bar,  we  can- 
not Bay  that  human  prudence  and  foresight 
might  not  have  averted  the  accident.  It  ap- 
pears that  sectlonmen  went  over  and  inspect- 
ed track  every  day,  but  omitted  doing  so  on 
Sunday,  the  day  plaintiff's  hnsband  was  kill- 
ed. Had  they  done  so,  they  might  liare  seen 
the  horses  on  the  right  of  way  and  driven 
them  off. 

Again,  we  think  that  the  question  of  the 
sulBclency  of  the  wire  cattle  guard  for  the 
purposes  Intended  should  liave  been  submitted 
to  the  Jury.  There  was  some  testimony 
showing  its  inefficiency  to  turn  stock.  The 
Jury  also  saw  the  guard,  which  was  intro- 
duced in  evidence,  and  shonld  have  been  al- 
lowed to  pass  upon  its  sufficiency,  and  deter- 
mine whether  it  was  the  best  for  practical 
use.  Timing  ▼.  Railway  Co.,  72  Iowa,  94,  33 
N.  W.  379.  The  failure  to  make  the  cattle 
guard  a  part  of  the  case-made  Is  no  ground 
for  a  dismissal  of  the  petition  in  error.  It 
was  a  bulky  iron  structure.  The  descriptions 
given  of  it  by  the  witnesses,  and  the  picture 
of  It  In  the  record,  are  sufficient  for  our  pur- 
poses. The  cause  should  have  been  submit- 
ted to  the  Jury.  The  Judgment  of  the  district 
court  will  be  reversed,  and  a  new  trial  or- 
dered. 


(82  Kan.  t) 

STATE  BANK   OF   CHATHAM,   N,   Y.,   T. 
HUTCHINSON  et  al. 

(Supreme  Court  of  Kansas.    June  9,  1000.) 

MORTOAOG— DURESS— EVIDBNCB— DEED 
—VALIDITY— ESTOPPEL. 

1.  It  is  not  necessary,  in  order  to  suEtain  a 
pica  of  duress  of  fears  excited  by  threats  of 
arrest  and  prosecution  for  crime,  and  under  the 
influence  of  which  fears  an  instrument  of  writ- 
ing was  involantariiy  executed,  that  the  threats 
be  directly  made  b^  the  tbreatener  to  the  one 
from  whom  the  writiug  was  extorted,  or  that 
they  be  communicated  to  him  by  an  agent  of 
the  threatener  autboriEed  for  that  purpose.  It 
is  sufficient  to  sustain  the  plea  if  the  threats 
he  communicated  by  others,  and  that  the  nat- 
ural and  reasonable  consequence  of  malcing 
them  be  to  so  excite  the  fears  of  the  one  who 
does  the  act  as  to  overcome  his  jndgment  and 
will. 

2.  When  a  wife  testifies  upon  direct  examina- 
tion, without  objection,  that  she  heard  of  the 
making  of  threats  to  arrest  and  imprison  her 
hnsband.  without  stating  from  whom  she  heard 
them,  and  that  in  consequence  she  became  so 
alarmed  concerning  him  that  she  executed  a 
mortgape  upon  her  homestead,  against  her 
Jndgment  and  will,  in  order  to  insure  his  safety, 
her  evidence,  as  to  the  bare  fact  of  what  slie 
heard,  is  not  rendered  iucompotent  by  a  dis- 
closure upon  cross-examination  that  she  heard 
it  as  a  communication  from  her  husband. 

3.  When  a  substantive  litigated  <iuestion  in 
a  case  is,  did  a  husband  make  a  disclosure  of 
certain  information  to  his  wife?  a  third  person 
who  overheard  it  made  is  permitted  to  testify 
to  it.  Such  testimony  is  not  objectionable  as 
being  hearsay  in  character,  nor  as  an  evasion 
of  the  statutory  rule  acaiiist  the  admissiou  of 
the  testimony  of  husband  and  wife  as  to  com- 
munications between  each  other. 


4.  Findings  of  the  jury  examined,  and  %eli 
that  they  show  that  a  conveyance  of  land  lie- 
longing  to  a  bank,  executed  by  its  executive 
officers,  was  made  upon  a  sufficient  considera- 
tion, and  was  subsequently  ratified  by  the 
board  of  directors,  and  also  that  the  bank,  by 
parting  with  the  consideration  received  for  the 
deed,  is  estopped  to  repudiate  the  transaction. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  coimty;  M. 
P.  Simmons,  Judge. 

Action  by  the  State  Bank  of  Chatham,  N. 
Y.,  against  W.  E.  Hutchinson  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

McKlnstry  &  FalrcWld,  for  plaintiff  in  er- 
ror. Martin  &  Roberts  and  H.  Whiteside,  for 
defendants  in  error. 

DOSTBR,  0. 3.  This  was  an  action  brought 
by  the  State  Bank  of  Chatham,  N.  Y.,  against 
W.  E  Hutchinson  and  Annie  P.  Hutchinson, 
his  wife,  upon  two  promissory  notes  and  sep- 
arate mortgages  securing  them.  One  of  the 
notes  was  for  $4,000,  and  the  mortgage  secur- 
ing it  waa  given  upon  property  In  the  city  of 
Hutchinson,  part  of  which  constituted  the 
homestead  of  the  Hutchinaons.  The  other 
note  was  for  $6,000,  and  the  mortgage  secur- 
ing It  was  given  upon  a  section  of  farming 
land.  The  Valley  State  Bank  and  the  Bank 
of  Hutchinson,  being  claimants  to  a  mortgage 
lien  upon  the  section  of  land,  were  made  de- 
fendants to  the  action.  W.  E.  Hutchinson 
was  the  president  of  the  Valley  State  Bank  of 
Hutchinson.  He  was  Indebted  to  the  State 
Bank  of  Chatham  upon  a  personal  obligation 
In  the  sum  of  $10,000.  As  collateral  security 
to  his  Indebtedness,  he  had  transferred  certain 
notes  and  chattel  mortgages  upon  cattle.  One 
George  L.  Morris,  the  president  of  the  plain- 
tiff bank,  came  to  Kansas  to  Investigate  the 
chattel-mortgage  collaterals,  and  adjust  the 
Hutchinson  Indebtedness.  He  could  not  find 
the  cattle  described  in  the  mortgages,  nor  the 
makers  of  those  Instruments.  He  accused 
Hutchinson  of  fraud,  and  threatened  to  prose- 
cute blm  criminally,  and  cause  bim  to  be 
sent  to  the  penitentiary,  unless  the  indebted- 
ness due  to  his  bank  was  at  once  paid  or  se- 
cured. These  threats  were  not  made  to 
Hutchinson  personally,  but  were  made  to 
one  C.  B.  Wllfley  and  one  John  J.  Welch, 
officers  of  the  bank  of  which  Hutchinson  was 
president.  They  communicated  the  threats  to 
Hutchinson,  who  In  turn  communicated  them 
to  his  wife.  In  order  to  satisfy  Morris  as 
agent  of  the  plaintiff  bank,  and  Induce  him 
to  forego  a  criminal  prosecution  against 
Hutchineon,  the  latter,  together  with  Wllfley 
and  Welch,  the  other  officers  of  the  Valley 
State  Bank,  agreed  with  Morris  to  convey  to 
Mrs.  Hutchinson  a  section  of  farming  land 
owned  by  the  bank.  In  order  that  the  Hutch- 
Insons  might  give  a  mortgage  uiion  it  along 
with  their  homestead  and  other  city  property 
as  security  for  the  debt  which  Hutchinson 
owed  to  the  State  Bank  of  Chatham.  This 
conveyance  was  made.    The  title  to  the  -sec- 
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tlon  of  land  did  not  stand  in  the  name  of 
the  Valley  State  Bank,  but  stood  In  the  name 
of  the  before-mentioned  John  J.  Welch,  one  of 
Its  officers.  Morris,  however,  had  full  knowl- 
edge that  this  land  belonged  to  the  bank,  and 
that  the  title  to  it  was  held  by  Welch  merely 
as  a  trustee.  After  the  conveyance  of  the 
land  the  Hutchlnsons  executed  the  above- 
mentioned  mortgage  of  $6,000  upon  It,  and 
also  at  the  same  time  executed  the  mortgage 
of  $4,000  upon  tlieir  homestead  and  other 
city  property.  The  indebtedness  secured  by 
these  mortgages  was  not  paid,  and  action  was 
therefore  commenced  as  before  stated.  It 
will  be  most  convenient  to  separately  state 
and  discuss  the  two  causes  of  action  upon  the 
separate  notes  and  mortgages. 

The  Jury  found  that  the  note  and  mortgage 
of  $4,000  upon  the  homestead  were  executed 
by  Mrs.  Hutchinson  under  the  duress  of  her 
fears  excited  by  Morrle"  threat  to  arrest  and 
criminally  prosecute  her  husband.  As  before 
stated,  this  threat  was  not  made  to  her,  nor 
.was  It  made  to  her  husband,  but  it  was  made 
to  her  husband's  business  associates,  and  was 
uy  them  communicated  to  him,  and  by  him 
to  his  wife.  Counsel  for  plaintiff  in  error  con- 
tend that  a  plea  of  duress  by  threats  can 
only  be  sustained  by  proof  of  threats  directly 
made  to  the  i>ersou  from  whom  the  unwilling 
act  was  required  or  the  Involuntary  contract 
extorted;  or  that  If  such  threat  Is  not  thus 
directly  made,  but  is  conveyed  througli  an 
Intermediary,  it  must  be  by  an  agent  of  the 
tbreetener's  choosing,  speciflcally  designed  by 
him  to  be  an  organ  of  communication.  The 
evidence  did  not  show  that  any  agency  for 
the  communication  of  the  threat  was  selected 
by  Morris,  or  that  he  had  any  specific  design 
that  It  should  be  communicated  to  Mrs. 
Hutchinson.  Notwithstanding  this,  we  feel 
clear  that  the  threats  need  not  be  directly 
communicated.  If  one  makes  threats  the 
natural  and  reasonable  consequence  of  which 
Is  to  put  another  In  a  state  of  fear,  and  if  they 
do  put  the  other  in  a  state  of  fear,  and  Induce, 
through  the  duress  of  such  fear,  the  perform- 
ance of  an  act  by  him,  the  one  who  makes  the 
threats  should  be  held  responsible  for  his 
wrong.  The  effect  Is  one  which  in  the  law 
of  causal  connection  proximately  results  from 
the  unlawful  act  Nor  need  there  be,  as  we 
think,  a  specific  design  In  the  mind  of  the 
wrongdoer  to  produce  the  effect  which  fol- 
lows. It  Is  sufficient  that  the  effect  be  one 
which  follows  as  a  natural  and  reasonable 
consequence  from  the  unlawful  act.  In  the 
case  of  Taylor  t.  Jaques,  IOC  Mass.  291,  It  ap- 
peared that  a  promissory  note  was  signed  un- 
der the  duress  of  fears  excited  by  threats  not 
communicated  directly  by  the  creditor  to  the 
debtor,  but  communicated  by  the  former  to 
another,  and  by  him  to  the  debtor.  The  court 
held  that:  "On  an  issue  whether  a  promissory 
note  was  made  under  duress,  evidence  Is  ad- 
missible that  the  person  to  whom  the  payee 
made  threats  against  the  maker  reported  them 
to  the  maker,  in  the  absence  of  the  payee. 


Just  before  the  making  of  the  note."  In 
Schultz  V.  CatUn,  78  Wis.  611,  47  N.  W.  946, 
It  was  ruled  that  "a  note  signed  by  a  sister 
because  of  threats  by  the  payee  to  prosecute 
her  brother  for  a  crime,  and  In  order  to  avoid 
such  prosecution,  cannot  be  enforced  against 
her  by  such  payee.  It  Is  immaterial  that  the 
threats  were  not  made  directly  to  the  sister. 
If  they  were  Intended  to  be  communicated  to 
her,  and  were  so  communicated."  The  case 
of  Glddlngs  v.  Bank,  104  Iowa,  676,  74  N.  W. 
21,  Is  quite  like  the  one  we  have  for  consld- 
eratloa  In  that  case  a  creditor  charged  his 
debtor  with  being  a  defaulter  In  respect  to  a 
mutual  business  trust,  and  threatened  lilm 
with  a  criminal  prosecution  and  imprison- 
ment, unle^  he  and  his  wife  would  execute  a 
mortgage  on  their  homestead  to  secure  the 
amount  of  the  default.  The  husband  com- 
municated the  threat  to  his  wife,  and  under 
the  duress  of  her  fears  excited  thereby  she 
executed  the  mortgage.  The  evidence  of  this 
secondary  communication,  although  that  of  the 
husband,  was  received,  and  held  proper.  We 
disagree,  however,  with  that  case  In  one  par- 
ticular. We  do  not  believe  that  the  husband 
was  a  competent  witness  to  prove  the  com- 
munication to  his  wife  of  the  threats  which 
had  been  made  to  him.  However,  the  point 
raised  by  counsel,  and  which  we  have  thus 
far  considered  only,  does  not  concern  the  com- 
petency of  the  testimony  by  which  the  sec- 
ondary communication  was  proved,  but  It 
concerns  the  question  whether  the  communi- 
cation must  be  direct,  or  whether  it  may  be 
secondary  or  otherwise  more  remote.  I'pon 
that  question  the  case  cited  is  an  authority. 
The  case  of  Schultz  v.  Catllu,  supra,  intimates 
that,  in  order  to  the  reception  of  the  evidence 
of  threats  secondarily  comnmnlcated.  there 
must  be  a  si)ecitlc  design  in  the  ^llud  of  the 
threatener  that  the  comnniuicatlon  .-'<ouid  be 
made.  In  this  we  do  not  agree,  liut  lielieve 
that  the  general  rule  which  iiolds  a  wrong- 
doer liable  for  the  consequences  whii-li  natu- 
rally and  reasonably  follow  his  act  applies  In 
such  caee  as  It  does  in  other  and  analogous 
ones.  It  also  appears  in  .Schultz  v.  Catlin, 
just  cited,  and  likewise  in  Giddings  v.  Bank, 
supra,  tluit  the  reception  of  the  evidence  of 
the  secondary  communication  was  rested 
somewhat  upon  the  theory  of  an  implied 
agency  in  tlie  one  to  wliom  the  threats  were- 
made  to  act  as  a  medium  of  communication 
to  the  third  person.  Without  holding  to  the 
contrary  of  such  theory,  we  are  persuaded 
that  the  better  ground  upon  which  to  rest  th© 
rule  of  admissibility  of  the  evidence  is  the 
one  which  we  have  at)ove  stated. 

Counsel  for  plaintiff  in  error  streuuouslr 
object  to  a  portion  of  Mrs.  Hutchinson's  tes- 
timony, because,  as  they  say,  it  was  given 
In  violation  of  the  statute  which  prohibits 
husband  or  wife  testifying  to  communica- 
tions which  one  of  them  has  made  to  the 
other.  The  testimony  to  which  objection 
was  made  was,  in  substance,  that  the  wit- 
ness heard  that  her  husband  was  threatened 
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witb  a  criminal  proBecutlon  and  sentence  to 
the  penitentiary;  tliat  in  consequence  slie 
became  alarmed  and  disturbed  in  mlud,  and 
overpowered  in  will,  and  executed  the  mort- 
gage upon  her  homestead  to  avert  the  threat- 
ened calamity.  During  the  examination  In 
chief  of  Mrs.  Hutchinson,  the  trial  court,  up- 
on objection,  carefully  excluded  from  the  Ju- 
ry all  of  her  testimony  tending  to  sbow  a 
communication  to  her  by  her  husband.  Noth- 
ing but  the  bare  fact  tbat  she  heard  of  the 
threats,  and  the  effect  they  produced  upon 
her  mind  and  will,  were  allowed  to  go  to  the 
Jury  in  the  first  instance.  Counsel  for  plain- 
tiff In  error,  upon  their  cross-examination, 
developed  the  fact  that  the  story  she  heard 
of  the  threats  was  a  communication  from  her 
husband,  and  they  then  moved  to  exclude 
that  part  of  her  testimony  from  the  Jury. 
This  motion  the  court  denied.  Did  the  tes- 
timony thus  elicited  upon  cross-examination 
Justify  the  exclusion  from  the  jury  of  the 
bore  statement,  made  on  direct  examination, 
that  she  had  heard  of  the  making  of  threats 
against  her  husband?  We  have  given  much 
thought  to  the  question,  and  are  entirely  con- 
vinced that  the  rulings  of  the  trial  court 
"were  correct.  No  case  involving  the  precise 
point  has  been  called  to  our  attention  by 
counsel  for.  either  side,  nor  have  we  after 
research  ourselves  been  able  to  find  a  case 
lu  point.  The  question,  therefore,  awjears  to 
be  one  of  first  impression,  and,  in  the  lack  of 
precedent,  to  be  determined  upon  reason. 
The  witness  did  not,  upon  her  direct  exam- 
ination, testify  to  any  communication  from 
her  husband.  She  testified  only  to  a  fact,— 
a  fact  which  might  have  been  learned  (al- 
though such  was  not  the  case)  from  others 
than  her  husband.  What  she  stated  was  not 
as  a  communication  from  her  husband,  but  as 
a  fact,  to  wit,  the  stoiy  of  the  threats.  The 
testimony  thus  far  was  unobjectionable. 
Could  it  be  made  objectionable  by  a  cross- 
examination  disclosing  the  sources  of  the 
wife's  Information?  Clearly  not  To  do  so 
would  have  withdrawn  from  the  considera- 
tion of  the  Jury  all  testimony  as  to  the 
cause  of  the  maldng  of  the  homestead  mort- 
gage, and  would  have  left  the  witness'  testi- 
mony as  to  a  motive  for  that  action  without 
any  rational  explanation.  All  that  would 
have  been  left  of  the  witness'  testimony 
would  have  been  that  she  made  the  mort- 
gage, and  the  state  of  mind  in  which  she 
made  it.  A  single  word  beyond  that,  to 
show  that  her  state  of  mind  was  induced  by 
a  story  of  threats  against  her  husband,  would 
he,  in  the  theory  of  counsel  for  plaintiff  in 
error.  Incompetent  and  objectionable,  provid- 
ed the  story  was  heard  from  the  husband. 
That  theory  is  not  sound.  It  is  not  support- 
ed by  any  fair  interpretation  of  the  statute. 
The  statute  forbids  the  testimony  of  hus- 
band or  wife  as  to  conversations  between 
each  other,  but  the  bare  statement  of  a  wife 
that  she  heard  that  her  husband  was  to  be 
arrested  Is  not  the  statement  of  a  conversa- 


tion. She  is  entitled  to  go  that  far  in  ex- 
planation of  the  inducement  to  her  action. 
The  substantive  litigated  question  in  the  case 
was,  did  the  wife  hear  alarming  stories  as 
to  her  husband?  not  the  words  in  which 
the  story  was  told,  nor  that  it  was  told  to 
her  by  her  husband.  A  litigating  party  can- 
not deprive  bis  antagonist  of  the  right  to 
prove  that  substantive  fact  by  showing  that 
the  information  as  to  it  came  from  the  hus- 
band. A  statement  of  the  matters  testified 
to  by  tlie  witness  in  question,  and  necessary 
to  be  proved,  put  !n  the  logical  order  of  their 
development  at  the  trial,  shows  this:  "Q. 
Did  you  make  the  mortgage  In  suit?  A.  I 
did.  Q.  Why  did  you  make  it?  A.  I  was 
overcome  by  the  fear  that  unless  I  did  my 
husband  would  be  arrested  and  Imprisoned. 
Q.  Why  did  you  have  such  fear?  A.  I  heard 
that  he  was  accused  of  a  crime  and  threaten- 
ed with  a  prosecution."  This  was  as  far  as 
the  witness  went  upon  her  direct  examina- 
tion. According  to  counsel  for  plaintiff  In 
error,  a  single  question  and  answer  upon 
cross-examination,  although  in  no  wise  going 
to  the  making  of  the  mortgage  or  the  reasons 
for  the  making  of  it,  destroys  the  pertinency 
of  the  witness'  testimony  as  to  those  mat- 
ters. "Q.  From  whom  did  you  hear  that 
your  husband  was  threatened?  A.  I  heard 
it  from  him."  If  thereupon  the  testimony 
of  the  witness  as  to  the  fact  that  she  had 
heard  of  the  threats  was  to  be  withdrawn 
from  the  Jury,  the  benefit  of  the  whole  pro- 
bative connection  between  cause  and  effect 
would  be  lost,  and  a  necessary  Uuk  m  the 
chain  of  proof  be  destroyed.  The  statute  is 
not  to  be  so  strictly  construed  and  enforced 
as  to  produce  such  a  result. 

A  daughter  of  the  Hutchinsons  testified 
that  she  overheard  the  cfHiversation  between 
her  father  and  mother,  in  which  the  former 
disclosed  to  the  latter  the  threats  which 
Morris  had  made.  Counsel  for  plaintiff  in  er- 
ror also  contend  against  the  admissibility  of 
this  testimony,  upon  the  ground  that  it  was 
hearsay  in  character,  and  also  that  its  re- 
ception was  an  evasion  of  the  above-men- 
tioned statute,  declaring  the  inadmissibility 
of  evidence  of  communications  between  hus- 
band and  wife.  Neither  of  these  contentions 
is  sound.  There  were  three  substantive  liti- 
gated questions  In  the  case— First,  were 
threats  made?  And,  if  so,  secondly,  were 
they  communicated  to  Mrs.  Hutdiiuson? 
And,  if  so,  thirdly,  did  they  produce  the 
claimed  effect?  As  to  the  second  of  these 
as  well  as  the  first  the  meritorious  question 
was,  had  a  verbal  act  been  done?  That 
is,  had  a  communication  been  made?  That 
act,  if  done,  was  not  incidental  or  collateral 
In  nature.  It  was  one  of  the  three  principal 
litigated  matters  in  the  case,  and,  being 
such,  the  performance  of  the  act  was  prov- 
able by  the  testimony  of  any  one  who,  if 
competent,  was  a  witness  to  It.  The  ques- 
tion was  not  whether  Hutchinson's  communi- 
cation to  bis  wife  was  truthful,  but  It  was 
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-whether  the  commTinlcatloii  had  been  In  fact 
made.  The  rule  is  general  that,  where  » 
substantlye  litigated  fact  Is  the  speech  of  a 
person,  one  who  heard  the  utterance  la  ad- 
mitted to  testify  to  It,  and  the  testimony  so 
received  is  not  hearsay.  Mr.  Wharton,  In 
his  work  on  Evidence  (volume  1,  i  254),  quite 
epigrammatlcally  summarizes  the  rule  by  say- 
ing, "Hearsay  Is  admissible  when  the  Issue 
Is  hearsay."  He  then  further  says:  "It  may 
happen  that  a  question  at  Issue  Is  whether 
certain  things  were  said  at  a  particular  time. 
Independently  of  the  truth  of  what  Is  thus 
said.  If  60,  proof  that  such  things  were  said 
1b  admissible,  though  hearsay."  The  same 
rule  Is  declared  In  quite  similar  language  In 
2  Tayl.  Ev.  f  576.  It  Is  a  general  rule  In  the 
law  of  evidence  that,  when  the  Inducing 
cause  of  the  action  of  a  person  Is  the  subject 
of  Inquiry,  the  Information  upon  whldi  he 
acted  may  be  stated,  although  It  consists  of 
the  speech  of  third  persons.  A  familiar  Illus- 
tration of  this  rule  Is  afforded  in  cases  of 
defense  against  assaults.  It  is  alway  ad- 
missible In  such  case  to  show  the  making  of 
threats  by  those  who  overheard  them,  and 
their  communication  to  the  defendant,  upon 
the  strength  of  which  he  armed  himself,  and 
resisted  the  assault  of  his  antagonist. 

As  to  the  second  objection  to  the  reception 
of  the  young  woman's  testimony,  via.  that 
its  admission  violated  the  statutory  rule  of 
incompetency,  but  little  need  be  said.  The 
statute  Is  confined  to  the  class  of  testimony 
which  It  In  terms  forbids,  and  It  extends  to 
nothing  beyond.  It  forbids  husband  and 
wife  from  testifying  to  communications  made 
by  one  to  the  other,  but  it  does  not  forbid  a 
third  person  who  overheard  the  conversation 
from  stiittng  it  to  the  court  In  State  v. 
Center,  .H5  Vt.  379,  Allison  v.  Barrow,  3  Cold. 
41'1,  and  Gannon  v.  People,  127  111.  507,  21 
N.  E.  52.5,  11  Am.  St.  Rep.  147,  third  persons 
were  i)ermitted  to  testify  to  communications 
overheard  by  them  between  husband  and 
wife.  In  these  cases  the  communications 
were  In  the  nature  of  confessions  or  ad- 
missions against  Interest,  but  that  did  not 
constitute  the  ground  upon  which  the  tes- 
timony Avas  received.  If  the  statute  prohib- 
its such  kind  of  testimony,  it  prohibits  it 
upon  the  ground  of  the  confidential  conjugal 
character  of  the  communication.  Irrespective 
of  whether  the  disclosure  of  the  communi- 
cation by  the  one  who  overheard  it  would 
make  for  or  against  the  party. 

The  young  woman,  Miss  Hutehlnson,  was 
permitted  to  detail  a  conversation  between 
herself  and  her  mother  concerning  the  com- 
munication of  the  threats  which  the  husband 
and  father  had  just  made.  This  was  not 
proper,  but,  on  the  other  hand,  it  was  not 
harmful,  and  does  not  constitute  reversible 
error. 

The  Valley  State  Bank  and  the  Bank  of 
Hutchinson  joined  in  n  cross  petition  in  er- 
ror acninst  the  plaintiff  in  error,  the  Bank 
of  Chatham.    The  error  eomplalned  of  is  the 


refusal  of  the  court  below  to  adjudge  a  title 
in  them  to  the  section  of  land  that  was  con- 
veyed by  Welch,  the  cashier  of  the  Valley 
State  Bank,  to  Mrs.  Hutchinson,  and  by  her 
and  Hutchinson  mortgaged  to  the  plaintiff 
in  error  to  secure  $C,0O0  of  Hutchinson's  In- 
debtedness to  the  plaintiff  In  error.  It  Is 
claimed  that  this  judgment  should  have  been 
rendered,  and  that,  as  to  the  Valley  State 
Bank  and  the  Bank  of  Hntchlnson,  the  mort- 
gage to  the  plaintiff  in  error  should  have 
been  held  void.  This  claim  is  based  upon 
the  fact  that  George  I...  Morris,  the  president 
of  the  plaintiff  In  error,  knew,  at  the  time  of 
the  conveyance  by  Welch  to  Mrs.  Hutchinson, 
that  the  land  belonged  to  the  bank,  and 
knew  that  Welch  held  the  title  to  it  as  a 
trustee  only,  and  also  the  further  fact,  as 
claimed,  that  the  Valley  State  Bank  received 
no  consideration  for  the  conveyance  which 
Welch  made.  The  findings  of  the  jury  In 
relation  to  these  matters  are  material  to  be 
stated.  They  are  as  follows:  "(15)  Was  the 
only  consideration  for  the  deed  from  John  J. 
Welch  to  Annie  P.  Hutchinson  the  transfer 
to  the  VaUey  State  Bank  of  the  $10,000.00 
Valley  State  Bank  stock,  owned  by  W.  E. 
Hutchinson,  and  held  by  Morris  as  collat- 
eral, and  the  second  mortgage  on  section 
three  and  notes  therewith?  A.  Yes.  (16) 
What  was  the  fair  market  value  of  section 
three,  township  twenty-six,  range  seven,  on 
or  about  the  6th  day  of  January,  1800?  A. 
$0,544.00."  "(26)  Did  not  Hutchinson  give 
the  Valley  State  Bank  for  said  section  three, 
in  controversy,  a  hundred  shares  of  the 
stock  of  said  bank  and  notes  execated  by 
himself  and  wife  to  the  amount  of  ten  thou- 
sand three  hundred  and  sixty  dollars  ($10,- 
360.00),  securing  same  by  a  second  mort- 
gage upon  the  section  three  in  controversy? 
A.  Yes.  (27)  Was  not  the  secarlng  by 
Hutchinson  of  his  other  indebtedness  to  the 
bank  a  part  of  the  consideration  that  caused 
the  transfer  of  said  section  3  to  Mrs.  Hutch- 
inson by  Welch?  A.  Yes."  "(28)  Did  George 
L.  Morris  have  any  knowledge  or  notice  what' 
the  consideration  was  that  Mrs.  HutcfainsoD 
gave  the  Valley  State  Bank  for  this  section 
3,  in  controversy?  A.  No."  "(31)  Did  George 
L.  Morris  have  any  knowledge  or  notice  of 
the  consideration,  If  any,  that  Mr.  Hutchin- 
son was  to  give  or  did  give  for  the  convey- 
ance of  this  section  3,  In  controversy?  A. 
No."  "(33)  Did  the  Valley  State  Bank,  In 
its  settlement  with  Hutchinson,  obtain  from 
him  security  for  his  indebtedness  to  the 
bank?  A.  Yes.  (.34)  Did  Ralph  Thompson, 
as  president  of  the  bank,  record  the  mort- 
gage securing  the  ten  thousand  three  hun- 
dred and  sixty  dollars  of  notes  given  by  Mr. 
and  Mrs.  Hutchinson  to  the  bank  as  part 
of  the  purchase  price  of  the  section  3,  in 
controvei-sy?  A.  Yes."  "(37)  Did  not  the 
Valley  State  Bank  subsequently  sell  and  as- 
sign for  a  valuable  conHideratlon  to  the  Bank 
of  HutfhhiHon  the  notos  they  had  received 
,  from  Hutchinson  and  wife  as  part  of  the 
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consideriitloti  foir  the  coaT«;aiice  «f  tlils  sec- 
tion 3  to  Mrs.  Hutchinson?  A.  Yes.  (88)  Did 
not  the  officers  and  directors  of  the  Valley 
State  Bank  at  the  time  it  made  this  sale 
and  assignment  to  the  Bank  of  Ilutchlnson 
have  full  Ijnovrledge  of  the  facts  and  circum- 
stances nnder  which  the  bank  obtained  the 
notes  and  mortgages  thus  transferred  and 
sold?  A.  Xes.  (39)  Did  not  the  Bank  of 
Hutchinson  or  its  officers  have  full  knowl- 
edge of  the  facts  and  circumstances  under 
which  the  Valley  State  Bank  bad  obtained 
the  notes  and  mortgages  from  Hutchinson, 
as  set  out  in  their  answer  and  cross  peti' 
tlon,  at  the  time  and  before  they  pnrchased 
them  from  the  Valley  State  Bank?  A.  No." 
"(42)  Did  the  VaUey  State  Bank,  or  the  Bank 
of  Hutchinson,  or  any  one  else,  ever  return, 
or  offer  to  return,  to  W.  E.  Hutchinson  or 
wife  all. the  consideration  given  by  tbem  for 
the  purchase  of  section  3,  in  controversy? 
A.  No.  (43)  Was  it  not  part  of  the  consider- 
ation that  Hutchinson  gave  for  this  convey- 
ance of  section  3  to  bis  wife  that  he  would 
resign  as  president  and  secure  his  other  in- 
debtedness to  the  bank?  A.  Yes.  (44)  Did 
not  Hutchinson  resign  from  the  bank  as  its 
president,  and  give  the  bank  security  for  his 
other  indebtedness  to  It?  A.  Yes.  (45)  Was 
not  the  conveyance  of  this  section  8  to  Mrs. 
Hutchinson,  and  he  and  his  wUe  giving  notes 
aggravating  ten  thousand  three  hundred  and 
sixty  dollars  (110,360.00),  and  Hutchinson 
transferring  his  hundred  sh&res  of  stock  and 
his  resignation  as  president  of  the  bank,  and 
his  giving  security  for  his  other  Indebtedness 
to  the  bank,  all  In  one  and  the  same  transac- 
tion considered  and  completed  at  one  and 
the  same  time?  A.  Yes."  "(51)  Did  not  the 
Bank  of  Hutchinson  file  answer  and  cross 
petition  In  this  suit  on  the  notes  given  in 
the  Valley  State  Bank  as  part  of  the  pur- 
chase price  of  this  section  8,  in  omtroversy? 
A  No." 

In  addition  to  the  above  flndhigs,  thet« 
are  some  which  establish  the  correctness  of 
the  contention  of  the  cross  petitioners  that 
Morris  knew  that  the  land  belonged  to  the 
bank,  and  not  to  Welch.  It  is  not  necessary 
to  quote  them.  The  last-mentioned  findings, 
however,  did  not  establish  the  whole  of  the 
cross  petitioners'  case.  The  claimed  fact 
that  the  Hutchlnsous  paid  no  consideration 
to  the  Valley  State  Bank  for  the  conveyance 
of  the  land  must  likewise  be  established,  but 
as  to  that  the  cross  petitioners  have  failed. 
The  above-quoted  findings  show,  contrary  to 
the  contention  made,  that  the  Hutchinsons 
did  pay  a  consideration  for  the  land;  and 
they  furthermore  show,  what  is  perhaps  of 
equal  importance,  that,  Irrespective  of  the 
ignorance  of  the  directors  of  the  Valley  State 
Bank  concerning  the  conveyance  at  the  time 
it  was  made,  and  their  consequent  Ignorance 
of  the  claimed  ultra  vires  act  of  Welch  in 
making  It,  or  his  fraud  in  making  it,  they 
ratifle<l  the  act  of  making  it. 

J;'lndiu]f8  Nos.  mi  and  'S!,  above  quoted, 


show  tbat  the  Hutchinsons  paid  a  considera- 
tion for  the  conveyance  of  the  land;  and' 
findings  Nob.  37  and  38  show  that  the  di- 
rectors of  the  Valley  State  Bank,  with  full 
knowledge  of  all  the  facta  and  circumstances 
under  which  it  obtained  the  consideration 
paid  by  Hutchinson,  sold  and  transferred 
such  consideration  to  the  Bank  of  Hutchin- 
son. In  the  face  of  all  this,  It  is  not  possible 
to  uphold  the  contention  of  the  cross  peti- 
tioners. It  Is  claimed .  tbat,  so  far  as  the 
transfer  by  Hutchinson  to  the  Valley  State 
Bank  of  the  stock  held  by  him  In  that  Insti- 
tution was  concerned,  it  was  void,  because 
of  the  lack  of  power  in  a  bank  to  purchase 
its  own  stock;  and  the  case  of  Bank  v. 
Wulfekuhler,  10  Ean.  CO,  is  cited  as  decisive 
of  the  proposition.  Without  undertaking  to 
determine  the  applicability  of  the  law  an- 
nounced in  that  case  to  the  facts  of  this  one, 
but  conceding  its  applicability,  the  transfer 
of  the  stock  was  not  the  only  consideration 
paid.  It  might  also  be  admitted  that  the 
resignation  of  Hutchinson  as  president  of 
the  bank  was  not  a  valid  consideration  for 
the  transfer  of  the  land  to  him,  and  it  might 
also  be  conceded,  for  argument's  sake,  that 
the  giving  by  him  of  security  for  his  pre- 
existing indebtedness  to  the  bank  was  not  a 
sufficient  consideration.  Conceding  all  that, 
there  still  remains  the  fact,  as  found  by  the 
Jury,  that  Hntchtnson  and  his  wife  executed 
to  the  bank,  as  a  consideration  for  the  trans- 
fer of  the  land,  their  notes  amounting  to 
¥10,300,  and  secured  such  notes  by  a  second 
mortgage  upon  the  land.  These  were  the 
notes  and  this  was  the  mortgage  which  the 
Valley  State  Bank,  Instead  of  returning,  as  it 
should  have  done  If  it  desired  to  repudiate 
the  transaction,  kept,  after  its  directors— its 
board  of  governing  authorities— became  pos- 
sessed of  full  knowledge  of  the  transaction, 
and  which,  after  acquiring  such  knowledge, 
it  sold  and  transferred  to  the  Bank  of  Hutch- 
inson. It  is  no  sufficient  answer  to  say  that 
the  Hutchinsons  were  Insolvent  and  unable 
to  pay  the  purchase  price  of  the  land  as  rep- 
resented by  their  notes  and  mortgage  of  $10,- 
360.  They  were  not  known  to  be  Insolvent 
BO  as  to  Justify  the  charge  that  the  bank 
officials  knew  they  were  getting  nothing  for 
their  land.  The  fact  by  no  means  appears 
that  they  were  Insolvent,  but,  on  the  con- 
trary, it  appears,  by  transactions  had  a  short 
time  thereafter  between  Hutchinson  and  his 
wife,  that  the  former  was  possessed  of  a 
considerable  amount  of  personal  property, 
estimated  at  about  |0,000  In  value,  which  be 
transferred  to  his  wife,  but  which  in  her 
bands  was  liable  to  the  payment  of  the  notes 
as  well  as  in  his,  because  the  notes  were 
signed  by  both  of  them.  It  appears,  too,  by 
the  finding  of  the  jury,  that  at  the  time  the 
second  mortgage  on  the  land  was  given  It 
was  worth  several  hundred  dollars  more  than 
the  first  mortgage,  notwithstanding  the  re- 
markably low  estimate  of  value  placed  upon 
It  by  the  Jury. 
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Subsidiary  and  minor  claims  of  error  are 
made  by  botli  the  plaintiff  in  error  and  the 
cross  petitioners  In  error.  We  have  given 
careful  consideration  to  all  of  tbem.  None 
of  them  are  availing.  The  Judgment  of  the 
court  below  will  be  therefore  affirmed  as 
against  both  the  complainants  In  error.  All 
the  justices  concurring. 


(»Kaii.Ai)P.  854) 

NIPP,  Sheriff,  ▼.  BOWER. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    June  16,  1900.) 
REPLEVIN— SERVICE  OF  WRIT— INSTRUCTIONS. 

1.  The  errors  relating  to  the  service  of  sum- 
mons and  service  of  writ  of  replevin  set  forth. 
Beld' not  sufficient  to  require  a  reversal  of  the 
case. 

2.  A  general  charge  given  by  the  court  to  the 
jury  having  fairly  presented  the  proposition 
involved,  the  failure  of  the  court  to  instruct 
as  to  a  phase  of  the  case  upon  which  an  in- 
struction might  have  been  given,  but  which 
was  not  requested,  is  not  ground  for  reversal. 
Phinney  v.  Bronson,  23  Pac.  624,  43  Kan.  451. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  county; 
A.  M.  Jackson,  Judge. 

Action  by  Fred  Bower  against  J.  B.  Nlpp, 
sheriff.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  Mack  Love,  for  plaintiff  in  error.  C.  T. 
Atkinson,  for  defendant  in  error. 

SCHOOXOVBB,  J.  Charles  a  Beach  was 
the  owner  of  a  stock  of  groceries,  valued  at 
about  $1,000,  and  engaged  in  the  grocery  busi- 
ness. He  owed  a  large  number  of  debts  and 
bills  for  money  borrowed  and  merchandise 
purchased.  He  owed  the  Farmers'  National 
Bank  of  Arkansas  City  $500,  which  was  past 
due.  This  note  was  also  slg^ned  by  W.  S. 
Upp.  Prior  to  May  22,  1893,  a  son  of  W.  S. 
TJpp  had  been  in  Arkansas  City  for  the  pur- 
pose of  collecting  or  securing  the  claim 
Charles  E.  Beach  owed  his  fatber.  A  settle- 
ment was  made.  The  fioa  paid  $200  for 
Beach,  and  took  a  chattel  mortgage  on 
Beach's  stock  of  groceries  to  secure  this 
amount,  and  $500  which  It  is  claimed  Beach 
owed  his  father  prior  to  this  time.  On  the 
22d  day  of  May,  1S03,  W.  S.  Upp  arrived. 
The  settlement  made  by  his  son  was  not  sat- 
isfactory, and  be  proposed  to  purchase  the 
stock  of  goods.  The  proposition  was  accept- 
ed by  Beach,  and  a  good  portion  of  the  night 
of  May  22d  was  spent  in  invoicing  the  stock, 
which  amounted  to  $1,073.50.  The  considera- 
tion claimed  to  have  been  paid  by  Upp  was 
the  $500  due  the  Farmers'  National  Bank  and 
the  $700  secured  by  settlement  with  the  son. 
The  Indebtedness  of  Beach  to  Upp  exceeded 
the  amount  of  the  invoice  by  $126.50.  To  se- 
cure this  amount,  Upp  took  an  assignment  of 
Beach's  book  accounts.  A  bill  of  sale  was 
executed,  and  the  goods  delivered  to  Upp,  wh* 
took  possession,  and  immediately  placed  the 
goods  in  the  custody  of  William  Theophilus, 
his  agent,  with  instructions  to  sell  the  stock 


at  the  first  opportunity,  and,  if  not  sold  soon, 
to  ship  same  to  Oklahoma.  Upp  returned  to 
Oklahoma  on  the  morning  of  May  23d.  About 
noon  on  the  same  day,  Fred  Bower,  the  de- 
fendant in  error,  purcliased  the  stock  fnMU 
The<vhilus.  agent  of  Upp.  Ranney,  Alton  & 
Co.,  creditors  of  Beach,  commenced  an  action 
upon  their  claim,  caused  an  order  of  attach- 
ment to  issue,  and  levied  upon  the  stock  of 
goods.  Bower,  defendant  in  error,  brought 
this  action  in  replevin  against  the  sheriff. 
The  sheriff  gave  a  redelivery  bond,  and  re- 
tained the  goods.  The  case  was  tried  to  a 
Jury.  Verdict  and  Judgment  for  Fred  Bower, 
defendant  in  error,  for  tiie  return  of  the  goods 
or  the  value  thereof.  The  sheriff  Inrings  the 
case  here  for  review. 

The  first  error  assigned  is  that  the  trial 
court  erred  in  overruling  the  motion  of  plain- 
tiff In  error  to  quash  the  summons.  It  is 
contended  that  the  summons  is  irregular  and 
insufficient;  that  it  does  not  properly  describe 
the  defendant  in  the  action.  The  action  is 
brought  against  J.  B.  Nlpp,  sheriff  of  Cowley 
county,  Kan.  In  the  summons  it  is  command- 
ed to  notify  J.  B.  Nlpp,  sheriff.  In  our  opin- 
ion, the  variance  is  not  sufficient  to  avoid  the 
summons. 

It  is  further  contended  that  the  service  and 
return  of  the  summons  are  fatally  defective. 
Section  14,  c.  88,  Gen.  St  1897,  provides: 
"Every  paper  required  by  law  to  be  served 
on  the  sheriff  may  be  served  on  him  in  per- 
son, or  left  at  his  office  durhig  his  business 
hours."  The  return  on  this  summons  reads  as 
follows:  "Received  this  writ  July  15,  1898, 
and,  as  commanded  therein,  I  summoned  the 
following  persons  of  the  defendants  within 
named,  at  the  times  following,  to  wit:  J. 
B.  Nipp,  sheriff,  June  24,  1803,  by  leaving  a 
true  certified  copy  of  the  within  summons 
at  the  office  of  said  sheriff,  with  the  under- 
sheriff  of  said  county,  on  said  day,  in  said 
Cowley  county."  The  only  objection  to  this 
return  is  tliat  it  does  not  affirmatively  appear 
that  the  summons  was  left  at  his  office  dur- 
ing "his  business  hours."  The  return  shows 
a  substantial  compliance  with  the  law,  and 
is  sufficient. 

The  second  error  assigned  Is  that  the  trial 
court  erred  in  overruling  the  motion  of  plain- 
tiff in  error  to  quash  the  writ  of  replevin. 
The  writ  was  issued  on  the  26th  day  of  May, 
1883,  and  the  coroner  was  required  to  return 
the  writ  on  the  5th  day  of  June,  1883.  The 
indorsement  on  the  writ  Is  as  follows:  "May 
29,  10:00  o'clock,  1803.  Deputy  Sheriff  Roth- 
rock  accepts  service,  and  thm  and  there  gave 
a  redelivery  tiond  for  the  within  goods  and 
chattels  in  the  replevlning  of  said  goods. 
Received  this  writ  May  29,  1893.  Service 
accepted  by  Deputy  Sheriff  Rothrock  this  29th 
day  of  May,  1883,  and  a  redelivery  bond  filed 
this  20th  day  of  May,  1893,  and  approved  by 
me.  S.  S.  McDowell,  Coroner."  The  contea- 
tlon  Is  that  the  deputy  sheriff  has  not  the 
power  and  authority  to  waive  or  accept  serv- 
ice for  his  principal,  the  sheriff,  and  that  there 
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la  no  atatute  anthorialng  die  aenrice  of  auch 
a  writ  upon  the  deputy  aberlir.  Upon  thla 
propoeltlon  connael  have  failed  to  dte  anthor- 
Itlea  From  the  Investigation  we  have  been 
able  to  make,  we  are  aatiafied  that  the  Ir- 
regularity la  not  aufflclent  to  require  a  re- 
Teraal  of  the  case. 

It  la  further  contended  that  the  district 
court  erred  In  falling  to  properly  Instruct  tBe 
Jury  on  the  law  applicable  to  the  facta  in  the 
case.  We  have  considered  the  evidence  and 
the  Instructions  given.  The  Jury,  in  the  gen- 
eral Instructions,  were  fully  informed  as  to 
the  Issue,  and  their  attention  was  called  to  all 
matters  necessary  to  a  determination  of  the 
case.  No  request  for  special  instructiona  was 
made,  and  no  special  instructiona  were  sub- 
mitted. The  court  waa  not  requested  to  mod- 
ify, enlarge,  or  In  any  way  change  the  In- 
stmctlons  given.  If  the  facta  Justified  a  fur- 
ther Instruction  upon  any  particular  phase 
of  the  case,  it  Is  not  called  to  the  attention  of 
the  court.  In  the  case  of  Pbinney  v.  Brongon, 
43  Kan.  4B1.  23  Fac.  624,  the  supreme  court 
eay:  "A  general  charge  given  by  the  court 
to  the  Jury  having  fairly  presented  the  prop- 
oadttona  Involved,  the  failure  of  the  court  to 
Instruct  as  to  a  phase  of  the  case  upon  Which 
an  Instruction  might  have  been  given,  but 
which  was  not  requested.  Is  not  ground  for 
reversal."  From  our  reading  of  the  record, 
the  plaintiff  In  error  bad  a  fair  trial.  Every 
step  taken  appeara  to  have  been  free  from 
passion  or  prejudice.  To  compel  a  reversal 
of  such  a  case,  the  errors  idiould  be  very 
grave  and  material  ones.  The  Judgment  of 
the  diatrict  court  will  be  afUrmed. 


(10  K&D.  A.  580) 

TRIMBLB  V.  MISSOURI.  K.  &  T.  RT.  00. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    June  13,  1900.) 
JTTRISDICTIONAIi   AMOUNT— APPEAI* 
Where    the    amount    in    controversy,    as 
shown  by  plaintiCTs  petition  and  evidence,  was 
less  than  $100,  an  amendment  ot  the  petition, 
after  judgment  against  the  plaintiff,  laying  the 
amount  claimed  at  more  than  $100.   did   not 

Jive   this    conrt   Jurisdiction    to    review    such 
udgment. 
(Syliabns  by  the  Court.) 

Error  from  district  court  Allen  county;  Ij. 
Stillwell,  Judge. 

Action  by  Samuel  Trimble  against  the  MIs- 
Bourl,  Kansas  &  Texas  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Dismissed. 

Oscar  Foust  &  Son,  for  plaintiff  in  error. 
T.  N.  Sedgwick  and  A.  H.  Campbell,  for  de- 
fendant in  error. 

PER  CURIAM.  This  action  was  brought  by 
the  plaintiff  in  error  to  recover  the  sum  of  $38, 
the  alleged  value  of  a  cow  belonging  to  the 
plaintiff  which  was  killed  by  an  engine  of  the 
defendant  company  at  Bayard  station,  in  Allen 
county.  The  plaintiff  also  asked  for  an  at- 
61  P.— 29 


tomey's  fee  In  tb«  tmn  of  SS&.  On  the  trial 
It  waa  agreed  that.  If  the  plaintiff  ahoald  re- 
cover, the  Jury  might  allow  him  an  attorney's 
fee  In  that  sum.  The  plaintiff  testified  that 
the  market  value  of  the  cow  waa  $38.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff in  accordance  with  the  prayer  of  his  pe- 
tition, and  also  made  certain  special  flndings 
of  fact.  The  court  sustained  the  defendant's 
motion  for  Judgment  on  the  special  flndings 
notwithstanding  the  verdict,  and  entered 
Judgment  in  favor  of  the  defendant  for  costs. 
The  plaintiff  then  filed  a  motion  for  a  new 
trial,  which  was  overruled.  Then  the  plain- 
tiff, over  the  objection  of  the  defendant,  waa 
permitted  to  amend  his  petition  by  alleging 
the  value  of  the  cow  to  be  $101,  and  by 
claiming  an  attorney's  fee  of  $75.  The 
amount  in  controversy  in  thla  action  when 
Judgment  was  entered  in  favor  of  the  defend- 
ant, as  appears  from  the  evidence  of  the 
plaintiff,  was  less  than  $100.  The  amend- 
ment of  the  petition  did  not  change  the 
amount  in  controversy.  The  amendment 
ahould  not  have  been  allowed,  since  it  did 
not  rest  upon  "facts  proved"  In  the  case.  The 
questlcHi  of  Jurtedictlon  has  been  raised  by 
the  defendant  In  error.  The  objection  is  well 
taken,  and  the  proceedings  In  error  wlU  be 
dismissed. 


ao  Kan.  A.  404) 
OSWEGO  TP.  T.  WOODRUFF  et  at 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  13,  1900.) 
APPEAlr-REVIEW. 

A  special  verdict,  supported  by  some  evi- 
dence approved  by  the  trial  court,  is  conclusive 
in  an  appellate  court. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Labette  coanty; 
A.  J.  Skidmore,  Judge. 

Action  by  Samnei  N.  Woodruff  and  an- 
other against  the  township  of  Oswego. 
Judgment  for  plalntiffa,  and  defendant 
brings  error.    Affirmed. 

Kelson  Case,  for  plaintiff  In  error.  Kim- 
ball &  Osgood  and  Webb  &  lien,  for  defend- 
ants in  error. 

MILTON,  J.  This  action  was  brought  by 
the  defendants  In  error  to  recover  the  sum  of 
$83.').35,  theretofore  paid  by  them  to  the 
township  of  Oswego,  In  Labette  county,  on 
demand  of  its  officers.  The  plaintiffs  were 
sureties  on  the  official  bond  of  one  John 
Blackburn  as  treasurer  of  the  said  township 
for  the  year  1801.  Blackburn  was  treasurer 
for  the  two  succeeding  terms,  but  It  appeara 
that  he  did  not  give  an  official  bond  during 
either  of  such  terms.  In  February,  1894, 
his  successor  found  that  Blackburn  waa 
short  in  bis  accounts  aa  treasurer  In  the  aum 
of  $835.35,  and  that  the  shortage  had  occur- 
red In  a  year  subsequent  to  that  In  which 
the  plaintiffs  were  sureties  on  Blackburn's 
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bond.  The  townsblp  ofiBcen  thereupon  de- 
manded payment  of  tbe  said  snm  from 
Woodruff  and  Kabrey,  and  threatened  to 
sue  if  payment  were  not  promptly  made. 
Yielding  to  such  pressure,  Woodruff  and 
Kabrey  made  the  payment;  each  contribut- 
ing one-half  thereof.  Nearly  three  years 
thereafter,  this  action  was  bronght.  The  pe- 
tition alleged  the  foregoing  facts,  and  that 
tho  plaintiffs  were  assured  by  the  township 
officers  "that  If  they  would  make  up  and  pay 
the  shortage  lot  Blackburn  as  treasurer],  and 
If  In  fact  they  were  not  liable,  the  township 
would  reflund  the  money  to  them,"  and  that, 
relying  on  said  statements,  the  defendants 
made  such  payment.  A  Jury  was  Impanel- 
ed to  try  the  following  Issue:  "Was  the 
money  ($83o.35)  paid  by  the  plaintiffs  herein 
to  the  defendant  under  an  agreement  be- 
tween the  plaintiffs  and  the  then  township 
officers  that.  If  it  should  be  determined  that 
said  plaintiffs  were  not  legally  chargeable 
with  said  sum,  then  defendant  would  reim- 
burse or  refund  the  said  plaintiffs  the  sum 
thereof  for  which  they  were  not  legally 
chargeable?'  The  defendant  claimed  that 
the  only  promise  made  to  the  plaintiffs  was 
that,  if  the  defalcation  should  thereafter  be 
found  to  be  a  less  sum  than  that  paid  by 
them,  the  township  should  refund  the  ex- 
cess so  paid.  The  Jury  returned  an  affirma- 
tive answer  to  the  foregoing  question,  and 
the  court  thereupon  entered  Judgment  In 
faTor  of  the  plaintiffs  below  In  accordance 
with  the  prayer  of  the  petition. 

The  eyidence  is  conflicting  In  resi>ect  to 
the  alleged  agreement  on  the  part  of  the 
township  to  refund.  Woodruff,  testifiylng  on 
behalf  of  the  plaintiffs,  stated  that.  In  a  con- 
ference with  the  township  board  (Kabrey 
also  being  present),  witness  stated  that  he 
said  to  the  board,  "Boys,  I  won't  pay  a  soli- 
tary cent  of  this  money  unless  you  agree  to 
refund  that  money  unless  we  are  legally 
chargeable  with  It."  He  further  testified 
that  the  board  sanctioned  such  statement, 
and  that  thereupon  the  payment  was  made. 
Kabrey  corroborated  Woodruff  In  respect  to 
tbe  foregoing  statement,  and  also  testified 
that  he  supposed  Woodruff  was  speaking  for 
both  of  them;  but  on  cross-examination  he 
stated  that  he  did  not  himself  exact  any 
promise  from  the  board  prior  to  making  the 
payment,  and  that  Woodruff  was  speaking 
for  himself  when  he  said  he  would  not  pay  a 
cent  except  on  the  condition  named  by  him. 
The  right  of  the  plaintiffs  below  to  recover 
depended  on  proof  of  the  alleged  promise  to 
repay.  The  Jury  were  authorized  by  the  in- 
structions to  find  for  or  against  both  or 
either  of  the  plaintiffs.  They  saw  the  wit- 
nesses, and  heard  them  testify.  They  must 
have  believed  that  Woodruff  did  speak  for 
himself  and  Kabrey,  and  that  4he  payment 
made  by  them  was  upon  the  alleged  condi- 
tion. We  cannot  weigh  the  evidence.  The 
Jury  has  done  that.  There  was  some  evi- 
dence tending  to  support  the  affirmative  of 


the  Issue  presented.  The  finding,  having  re- 
ceived the  approval  of  the  trial  court,  must, 
under  such  circumstances,  be  affirmed. 


(10  Kan.App.  191) 
CHEROKEE  &  PITTSBURG  COAL  &  MIN- 
ING CO.  V.  DICKSON. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  13.  1900.) 

NEGLIGENCE  OF  EMPl/JTS— OPINION  BVI- 
DENCBi— SPECIAL  FINDING. 

1.  An  employer  is  bound  to  exercise  reason- 
able care  in  selecting  and  in  retaining  employes 
competent  to  carry  on  the  work  in  which  they 
are  engaged ;  and  proof  that  a  coal-minine  com- 
pany's "pit  boss,"  who  had  charge  of  the  op- 
eration of  its  mine,  had  ample  time  and  op- 
portunity to  learn  of  the  incompetency  of  a 
certain  miner  therein  employed,  tends  to  sns- 
tain  the  alleRation  that  the  defendant  company 
had  knowledge  of  the  incompetency  of  such 
employe. 

2.  Refusing  to  permit  a  witness  to  answer  a 
hypothetical  question  which  assumes  the  ex- 
istence of  a  material  fact  not  in  evidence  Md 
not  error. 

3.  A  certain  special  finding,  apparently  con- 
trary to  the  evidence,  examined,  and  hM  not 
to  be  in  actual  conflict  therewith. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cherokee  coun- 
ty;   W.  L.  Simons,  Judge. 

Action  by  John  Dickson  against  the  Chero- 
kee &  Pittsburg  Coal  &  Mining  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

A.  A.  Hnrd,  O.  J.  Wood,  and  W.  Llttlefleld, 
for  plaintiff  In  error.  Morris  Cllggitt,  for  de- 
fendant In  error. 

MILTON,  J.  This  action  was  commenced 
In  the  district  court  of  Crawford  county  by 
John  Dickson  against  the  Cherokee  &  Pitts- 
burg Coal  &  Mining  Company  to  recover  dam- 
ages on  account  of  an  Injury  received  in  a 
mine  belonging  to  the  company  at  Frontenac, 
Kan.,  while  he  was  In  Its  employ  as  a  miner. 
The  plaintiff's  hands  and  face  were  severely 
burned  by  reason  of  a  shot  breaking  through 
the  "rib"  separating  a  "room"  then  being 
worked  by  a  miner  named  Gustave  Dufresne 
from  the  passage  called  the  "smoke  entry." 
The  shot  was  fired  at  about  half  past  12 
o'clock  p.  m.  on  September  19,  1888.  The 
custom  was  to  begin  firing  at  16  minutes 
before  12  o'clock  noon,  and  the  shots  would 
all  be  fired  by  noon.  Dickson  and  two  oth- 
ers had  eaten  their  lunch  in  the  main  entry 
near  the  bottom  of  the  hoisting  shaft,  and 
Dickson  had  Just  started  to  go  to  his  tool  bos 
at  the  fa):ther  end  of  the  smoke  entry,  when 
Dufresne  fired  the  shot  which  caused  the  In- 
Jury.  It  broke  through  the  rib  Into  the  smoke 
entry,  and  Dickson  was  knocked  down  and 
burned  by  reason  of  the  explosion.  The  neg- 
ligence alleged  by  the  petition  was  that  Du- 
fresne was  unskillful  and  incompetent,  and 
that  the  defendant  company,  with  knowledge 
of  the  unsklllfulness  and  incompetency  of 
Dufresne,  negligently  retained  him  as  an  em- 
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ployS,  and  tbat  the  pit  boss,  Elwood,  negli- 
gently failed  to  dlscorer  tbat  Dofresne,  by 
reason  of  his  unsUllIfuIness  and  Incompe- 
tency, bad  reduced  the  rib  below  tbe  safety 
point  In  tblckness.  Verdict  and  judgment 
were  for  tbe  plaintiff  below  In  the  sum  of 
^,000. 

Tbe  plaintiff  In  error  contends  that  tbe 
court  erred  In  overruling  the  demurrer  to  tbe 
evidence  of  the  plain tlfC  below;  In  refusing 
to  Instruct  tbe  jury  to  return  a  verdict  In 
favor  of  tbe  coal  company;  in  admitting  In- 
competent, Irrelevant,  and  Improper  testi- 
mony on  behalf  of  the  plaintiff;  refusing  to 
admit  competent,  material,  and  proper  testi- 
mony of  tbe  defendant;  In  overruling  tbe  de- 
fendant's motion  for  a  new  trial;  and  In 
rendering  Judgment  In  favor  of  tbe  plaintiff, 
and  against  tbe  defendant 

Tbe  two  material  questions  for  considera- 
tion in  this  court  are:  First.  Is  there  any 
evidence  from  wbldi  the  jury  could  infer 
tbat  tbe  plaintiff  was  Incompetent  and  un- 
slcillful?  Second.  And,  If  so,  is  there  any 
evidence  tbat  the  defendant  knew,  or  with 
the  exercise  of  ordinary  care  might  have 
known,  tbat  Dufresne  was  Incompetent  and 
unskillful? 

Tbe  first  error  assigned  challenges  the 
whole  of  tbe  plaintiff's  evidence.  Tbe  rule 
is  well  estabUshed  in  this  state  that  before 
a  demurrer  to  evidence  can  be  sustained  the 
court  must  be  able  to  say  tbat  admitting  and 
giving  due  weight  to  every  fact  therein  which 
is  favorable  to  the  plaintiff,  and  every  in- 
ference which  tbe  jury  might  fairly  and  legal- 
ly draw  from  the  evidence  in  favor  of  tbe 
plaintiff,  BtiU  tbe  plaintiff  has  utterly  failed 
to  prove  some  one  or  more  of  tbe  material 
facts  of  Ms  case.  Brown  v.  Railroad  Co., 
31  Kan.  1,  1  Pac.  605;  Wolf  v.  Washer.  32 
Kan.  533,  4  Pac.  1036;  Obristie  v.  Barnes, 
33  Kan.  317,  6  Pac.  909;  City  of  Syracuse 
V.  Reed,  46  Kan.  520,  26  Pac.  1043.  Tbe 
question  of  the  incompetency  and  want  of 
skill  of  Dufresne  was  for  the  Jury.  A  master 
is  bound  to  exercise  reasonable  care  in  select- 
ing and  retaining  servants  competent  to  car- 
ry on  tbe  business  in  which  they  are  em- 
ployed. 7  Am.  &  Kng.  Enc.  Law  (1st  Ed.) 
870.  In  Railroad  Co.  v.  Doyle,  18  Kan.  58. 
which  was  an  action  by  an  employe  against 
his  employer  for  injuries  caused  by  the  neg- 
ligence of  a  fellow  servant,  It  was  held  tbat 
an  allegation  tbat  the  employer  knew  of  the 
latter's  imfltness  and  recklessness  was  sus- 
tained by  proof  showing  tbat  such  incompe- 
tency ought  to  have  been  known  by  the  de- 
fendant. It  was  tbe  duty  of  the  pit  boss, 
Elwood,  to  exercise  constant  supervision  over 
the  miners,  and  to  see  tbat  the  work  was 
properly  done.  There  was  no  fixed  rule  as 
to  when  the  shots  were  to  be  fired,  but  tbe 
custom  upon  which  the  miners  generally  re- 
lied bad  been  established,  and  the  sliot  fired 
by  Dufresne  was  at  a  time  not  In  accordance 
with  such  custom.  The  rib  should  have  been 
kept  at  a  thickness  of  10  feet;  it  was  actually 


reduced  In  thickness  to  about  3  feet  by  Du- 
fresne. A  room  should  have  been  about  20 
feet  in  width;  Dufresne' s  room  was  between 
30  and  40  feet  wide.  Drill  boles  for  shots 
should  have  been  made  parallel  with  or  at 
an  angle  from  the  rib;  Dufresne  drilled  Uito 
the  rib  at  times.  The  side  of  the  wall  next 
to  the  rib  should  have  been  kept  reasonably 
smooth  and  uniform;  the  side  of  Dufresne's 
room  next  tbe  rib  was  exceeedlngly  irregular. 
These  facts  were  open  to  tbe  observation  of 
Blwood,  and  be  bad  Eimple  time  and  oppor- 
tunity to  learn  of  them.  Other  facts  might 
be  cited  tending  to  show  Dufresne's  unskill- 
fulness  and  incompetency  as  a  miner,  but  the 
foregoing  are  sufficient  to  show  that  the  court 
properly  overruled  the  demurrer  to  the  plain- 
tiff's evidence. 

For  tbe  same  reason  the  requested  instruc- 
tion for  a  verdict  in  favor  of  the  defendant 
was  properly  overruled.  The  testimony  ad- 
mitted over  the  objection  of  the  defendant, 
and  here  complained  of,  was  that  of  the 
plaintiff  himself  and  of  one  Arthur  Malle. 
It  relates  to  the  manner  of  mining,  carrying 
forward  a  room,  and  putting  in  shots,  and 
to  a  conversation  between  the  plaintiff  and 
the  pit  boss. 

The  testimony  of  Diclis<m  concerning  the 
making  of  a  "break-through,"  whether  com- 
petent or  not,  was  material,  in  view  of  the 
finding  by  tbe  Jury  that  Dufresne  was  not 
maldng  a  break-through  at  the  time  tbe  shot 
which  injinred  the  plaintiff  was  fired.  His 
testimony  as  to  the  conversation  with  Elwood 
was  clearly  competent,  since  it  tended  to 
prove  knowledge  on  the  part  of  EUwood  of  the 
unskillful  work  being  done  by  Dufresne. 

The  objection  that  tbe  time  when  tbe  con- 
versation occurred  was  not  stated  is  met  by 
the  fact  that  Dufresne  had  been  working  In 
the  mine  about  2^  months  before  the  Injury, 
and  Dickson  about  1  month.  Hence  the  con- 
versation occurred  more  than  45  days  after 
Dufresne  bad  begun  working  in  the  mine, 
and  after  Elwood  bad  become  acquainted  with 
the  character  of  his  work.  There  is  other  tes- 
timony indicating  that  the  conversation  oc- 
curred some  time  after  Dickson  had  begun 
to  work. 

Tbe  testimony  of  tbe  witness  Malle  was 
objected  to  for  the  reason  tbat  It  stated  tbe 
opinion  and  conclusion  of  tbe  witness  con- 
cerning a  matter  respecting  which  he  was 
not  qualified  to  testify.  We  think  the  objec- 
tion was  not  well  taken.  The  witness  was 
an  experienced  miner,  and  was  testifying 
from  personal  knowledge  as  to  the  character 
of  the  work  done  by  Dufresne  in  the  mine. 
He  was  asked  if  he  knew  the  proper  way  to 
get  out  the  coal  after  the  shot  was  fired, 
and,  over  objection,  be  answered  that  he 
knew,  and  then  proceeded  to  state  the  prop- 
er process.  His  testimony  tended  to  prove 
that  Dufresne  was  not  a  skillful  miner. 

Counsel  for  plaintiff  In  error  contend  that 
the  court  erred  in  refusing  to  admit  certain 
testimony  of  Its  witness  Joseph  Wilson.    Tbe 
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witness  having  answered  that  he  could  tell 
from  examining  the  amount  of  powder  used 
and  the  amount  of  merchantable  coal  pro- 
duced by  a  miner  during  a  considerable  length 
of  time,  and  under  ordinary  conditions, 
whether  or  not  such  miner  was  ordinarily 
skillful,  was  then  asked  the  following  ques- 
tion: "What  would  you  say  If  you  were 
given  that  a  man  In  a  certain  length  of  time 
used  a  certain  amount  of  powder,  and  pro- 
duced therefrom  a  large  quantity  of  coal,  or 
what  an  average  miner  pixxluces,— what  would 
you  say  about  the  skill  of  that  person?"  The 
question  was  objected  to  as  being  incompe- 
tent. Irrelevant,  and  immaterial,  and  the  ob- 
jection was  sustained.  It  Is  clear  that  the 
objection  was  properly  sustained,  since  the 
question  does  not  cover  several  features  con- 
nected with  mining  which  are  essential  to  a 
determination  of  the  question  at  issue.  The 
witness  did  not  know  Dufresne,  and  had  nev- 
er been  In  Dufreane's  room.  Besides  tlils, 
there  was  no  testimony  before  the  Jury  show- 
ing anything  alrout  the  quantity  of  powder 
that  Dufresne  used.  As  a  hypothetical  ques- 
tion It  was  improper,  since  It  assumed  the 
existence  of  a  matter  material  to  the  forma- 
tion of  a  correct  opinion  about  which  no  testi- 
mony had  been  given.  Davis  v.  Insurance 
Co.,  50  Kan.  74,  52  Pac.  07.  It  was  also  ol)- 
Jectlonable  for  the  reason  that  It  called  for 
direct  testimony  as  to  skill  or  lack  of  skill 
of  a  miner.  Mining  Co.  v.  Dickson,  55  Kan. 
62,  68,  39  Pac.  091. 

The  testimony  of  the  witness  I^awton,  as  to 
the  skill  and  competency  of  Dufresne,  Judged 
from  the  amount  and  condition  of  coal  mined 
by  the  latter,  was  properly  rejected  imder 
the  authority  of  the  case  Just  cited.  In  his 
testimony,  which  was  given  in  a  narrative 
form,  lAwton  stated  positively  that  Dufresne 
was  a  competent,  practical  miner,  and  that 
he  knew  this  from  the  amount  and  condition 
of  the  coal  tliat  he  got  out.  The  statement 
that  Dufresne  was  a  competent  miner  was 
entirely  improiwr,  and  the  reason  given  for 
the  opinion  stated  was  Insufficient,  since  the 
amount  and  condition  of  the  coal  mined  are 
but  a  part  of  the  elements  forming  the  basis 
of  a  Judgment  in  respect  to  the  competency  of 
the  miner. 

Other  contentions  of  coimsel  for  plaintifT 
In  error  ore  that  certain  of  the  special  find- 
ings are  not  sustained  by  the  evidence.  The 
third,  the  tenth,  and  the  twelfth  findings  are 
based  upon  conflicting  evidence.  The  four- 
teenth finding  could  not  be  completely  an- 
swered by  "yes"  or  "No."  The  answer  giv- 
en is  responsive  to  the  first  part  of  the  ques- 
tion, and  Is  sustained  by  the  evidence,  and  In 
this  view  the  last  part  of  the  question  was 
Immaterial.  From  the  fifteenth  and  sixteenth 
findings  it  appears  that  the  Jury  thought 
"some  part"  of  the  plaintiff's  duty  required 
him  to  be  at  the  place  where  he  received  the 
injury  as  a  place  of  safety  from  his  own 
shot.  As  the  evidence  shows  that  he  arrived 
8t  Hie  place  where  he  ate  his  lunch  before  his 


own  shots  exploded,  and  as  It  was  In  fact  a 
safe  place  so  far  as  his  own  shots  were  con- 
cerned, and  as  the  plaintiff  testified  that  one 
purpose  for  starting  back  was  to  learn  what 
execution  his  shot  liad  made.  It  cannot  be  said 
that  the  findings  are  without  some  foundation 
in  the  proven  facts.  The  eighth  finding, 
which  is  that  Dufresne  had  been  engaged  in 
the  work  as  a  coal  miner  less  than  four 
months.  Is  apparently  contrary  to  the  evi- 
dence. He  had  in  fact  worked  in  coal  mines 
In  Pennsylvania  and  in  Kansas  almost  eleven 
months.  There  was  evidence  however  that 
he  had  worked  about  four  months  In  mining 
bituminous  coal  in  Kansas,  and  that  his  work 
In  the  Pennsylvania  mines  was  In  anthracite 
coal;  the  processes  being  somewhat  different 
in  the  two  classes  of  mines.  In  the  Pennsyl- 
vania mines,  where  the  veins  of  coal  are 
much  thicker  than  that  at  Frontenac,  the- 
work  was  done  by  drilling  and  blasting,  while 
at  Frontenac  the  pick  was  employed.  As  the 
witnesses  seemed  to  regard  a  miner  as  one 
who  used  a  pick  In  his  work,  and  as  Du- 
fresne had  been  engaged  in  that  kiud  of 
mining  for  only  four  months,  this  finding  i» 
not  so  far  at  variance  with  the  evidence  as 
to  Justify  a  reversal  of  the  case.  We  think 
the  trial  court  did  not  err  in  overruling  the 
motion  for  a  new  trial,  and  in  rendering  Judg- 
ment upon  the  verdict  in  favor  of  the  plain- 
tiff below.    The  Judgment  is  affli-mcd. 


rXIOX  CASUALTY  &  SURETY  CO.  OF  ST. 

LOUIS,  MO.,  V.  BAILEY. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  13,  I'MO.) 

ACCIDENT  POLICY— OTHER  INSURANCE- 
KNOWLEDGE   OP   AGENT. 
The  evidence  in  support  of  one  of  the  ma- 
terial special  findings  set  forth.     Held,  that  it 
is  no  evidence  tending  to  prove  the  fact  found 
by  the  jury. 
(S.vllabus  by  the  Court.) 

Error  from  district  court,  Labette  county; 
A.  U.  Skidmore,  Judge. 

Action  by  Nettle  J.  Bailey  against  the 
Union  Casualty  &  Surety  Company  of  St. 
Louis,  Mo.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Keene  &  Gates,  for  plaintitf  in  error.  W. 
D.  Atkinson,  for  defendant  In  error. 

8CHOONOVBR,  J.  In  July,  1894,  W.  A. 
Bailey  made  written  application  to  plaintiff 
In  error  for  an  accident  Insurance  policy. 
The  application  contained  the  following:  "I 
hereby  apply  for  an  accident  policy,  and  It  1» 
understood  and  agreed  that  the  said  policy 
will  be  based  upon  the  following  statement 
of  facts,  which  I  warrant  to  be  true:  •  •  • 
(10)  I  have  no  other  accident  insurance  In 
this  or  any  other  company,  except  as  herein 
stated."  At  the  time  this  application  was 
made  and  the  policy  In  controversy  issued, 
W.  A.  Bailey  had  an  accident  Insurance  pol- 
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icy  In  full  force,  against  death  and  loss  of 
time.  In  the  Woodman  Accident  Association 
of  Lincoln,  J«eb.  In  August.  1894,  "VV.  A. 
Bailey  sustained  accidentjii  injuries,  and  was 
paid  by  plaintiff  in  error,  through  Us  agent, 
Chan.  B.  Campbell,  the  simi  of  $110  indem- 
nity upon  the  policy.  Tills  amount  was  paid 
to  defendant  In  error,  wife  of  W.  A.  Bailey. 
On  January  14,  1895,  It  is  claimed,  the  assur- 
ed was  sliot  through  the  right  foot  from  the 
accidental  discharge  of  a  revolver  In  his  over- 
coat pocket.  On  January  26,  1896,  the  as- 
sured died,  and  it  is  alleged  that  his  death 
resulted  from  the  wound.  On  January  31, 
1895,  the  first  notice  was  given  to  plaintiff 
in  error  of  the  Injury  sustained  by  the  assur- 
ed and  his  death.  On  the  23d  day  of  July, 
189.5,  this  action  was  commenced  in  the  dis- 
trict court  of  Labette  county  by  Nettie  J. 
Bailey,  as  beneficiary  in  the  event  of  the 
death  of  the  assured,  against  the  paintiff  in 
error,  to  recover  upon  the  accident  policy  of 
Insurance  Issued  by  plaintiff  In  error  to  W. 
A.  Bailey,  husband  of  defendant  in  error. 
The  case  was  tried  to  a  Jury.  Verdict  and 
Judgment  for  plaintiCF  below.  Defendant  lie- 
low  brings  the  case  here  for  review. 

That  the  facts  may  fully  appear,  and  the 
Issues  be  fully  understood,  the  material  In- 
structions given  by  the  trial  court  are  set 
forth: 

"Yon  will  observe  that  the  defendant  here- 
in does  not  file  its  answer  to  the  petition  of 
the  plaintiff  under  oatli,  and  you  are  in- 
atructed,  as  a  matter  of  law,  that  under  the 
pleadings  in  this  case  it  is  admitted  that  the 
defendant  is  a  coi-poration  duly  organized 
and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Missouri;  that  on  the 
23d  day  of  July,  1891,  the  defendant  was 
duly  authorized  to  transact  its  business  in 
the  state  of  Kansas;  that  on  said  23d  day 
of  July,  1894,  the  firm  of  Othick  &  Camp- 
bell, of  Ft.  Scott,  Kansas,  was  the  duly-ap- 
pointed, constituted,  and  acting  agent  of  said 
defendant,  having  authority  to  issue  and 
countersign  policies  of  insurance  for  the  de- 
fendant, and  that  on  the  23d  day  of  July, 
1894,  the  defendant,  the  Union  Casualty  & 
Surety  Company  of  St.  Louis,  Missouri,  in 
consideration  of  the  warranties  made  In  the 
application  for  a  policy  of  insurance,  and  In 
consideration  of  the  sum  of  $20  paid  by  W. 
A.  Bailey,  executed  by  its  president  and  sec- 
retary, and  countersigned  by  its  agents, 
Othick  &  Campbell,  of  Ft.  Scott  Kansas, 
and  delivered  to  said  William  A.  Bailey,  ac- 
cident policy  No.  113,557;  the  same  being  the 
policy  for  $2,000  sued  upon  in  this  action.  It 
is  further  admitted  by  the  pleadings  in  this 
case  that  one  Chan.  B.  Campbell,  at  the  time 
of  the  injury  and  death  of  William  A.  Bailey, 
was  the  acting  and  authorized  agent  of  de- 
fendant at  Ft  Scott  Kansas.  You  are  In- 
structed that  the  plaintiff,  in  order  to  recover 
In  this  case,  must  satisfy  your  minds,  by  that 
which  you  regard  as  the  fair  weight  of  the 
testimony  offered  herein,  that  the  assured. 


William  A.  Bailey,  is  dead;  that  he  died  from 
bodily  Injuries  sustained  through  external, 
violent,  and  accidental  means,  and  within 
ninety  days  from  the  date  of  sustaining  such 
injuries.  Independent  from  all  other  causes; 
that  such  Injury  was  received  within  twelve 
mouths  next  succeeding  July  23,  1894;  that 
the  plaintiff  In  this  case  is  the  widow  of  said 
William  A.  Bailey,  and  the  beneficiary  in  said 
policy  named,  which  policy  Is  herein  sued  up- 
on; that  plaintiff  gave  or  caused  to  be  given 
to  the  defendant  notice  of  such  injury,  and 
afSrmative  proof  of  such  death  of  said  Wil- 
liam A.  Bailey,  as  Is  required  in  said  policy, 
to  which  notice  and  proof  of  death  your  at- 
tention will  hereafter  be  directed.  The  term 
'accidental,'  as  used  in  tlie  policy  herein  sued 
upon,  is  used  in  its  ordinary  sense,  and  in  that 
sense  It  means  happening  by  chance,  unex- 
pectedly taking  place,  not  according  to  the 
usual  course  of  things,  or  not  as  expected; 
and,  if  you  find  from  the  evidence  in  this 
case  that  said  William  A  Bailey  sustained 
bodily  Injuries  from  external  and  violent 
means,  the  presumption  of  law  is  that  such 
Injury  was  accidental,  until  such  presumption 
IB  broken  down  or  overcome  by  some  evidence 
to  the  contrary.  Yon  are  further  Instructed 
that  if  you  find  from  the  evidence  herein  that 
the  said  William  A.  Bailey  sustained  bodily 
Injuries  through  external,  violent,  and  acci- 
dental means,  and  if  you  further  find  from 
the  evidence  that  he  died  within  ninety  days 
of  receiving  such  Injuries,  to  entitle  the  plain- 
tiff to  recover  from  the  defendant  upon  said 
policy  you  must  further  find  from  a  fair 
weight  of  the  evidence  that  such  death  oc- 
curred from  such  bodily  injuries  Independent 
and  apart  from  all  other  causes.  If  other 
causes  than  the  alleged  injuries  produced 
death,  there  can  l>e  no  recovery.  If  an  effi- 
cient, ade<iuate  cause  be  found.  It  must  be 
deemed  the  true  cause,  unless  some  other 
cause,  not  incident  to  it  bnt  Independent  of  It, 
is  shown  to  have  intervened  between  it  and 
the  result.  If,  for  example,  the  deceased 
sustained  Injury  to  an  organ,  and  that  neces- 
sarily produced  inflammation  or  a  diswrderetl 
condition  of  the  injured  part,  and  In  conse- 
quence the  injured  party  died,  the  deatli 
could  be  properly  attributed  to  the  original 
injury.  In  other  words,  if  these  results  fol- 
lowed the  injury,  as  Its  necessary  conse- 
quence, and  would  not  have  taken  place  had 
it  not  been  for  the  injury,  the  Injury  could 
be  said  to  be  the  sole  cause  of  death.  But  If 
an  Independent  disease  or  disorder  supervened 
upon  an  injury  (that  is,  the  disease  or  derange- 
ment of  the  parts  not  necessarily  produced  by 
the  Injury),  or  if  the  alleged  injury  merely 
brought  into  activity  a  then  existing  but 
dormant  disease  or  disorder,  and  the  death  of 
the  deceased  resulted  wholly  or  in  part  from 
such  disease  or  disorder,  then  it  could  not  be 
said  that  the  Injury  was  the  sole  cause  of 
death.  Independent  from  all  other  causes.  If 
you  find  from  the  evidence  that  the  said  Wil- 
liam A.  Bailey  did  not  die  from  bodily  injury 
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sustained  through  external,  yiolent,  and  acci- 
dental means,  or,  if  by  Buch  means,  and  death 
did  not  occur  within  ninety  days  from  the 
date  of  such  Injury,  independent  of  all  other 
causes.  In  either  event  your  verdict  will  be  for 
the  defendant.  If  you  find  from  the  evidence 
the  alleged  injury  of  William  A.  Bailey  to 
have  been  from  voluntary  exposure  to  unnec- 
essary danger,  except  incurred  In  an  attempt 
to  save  human  life,  your  verdict  will  be  for 
the  defendant 

"The  Insurance  policy  sued  upon  in  this  ac- 
tion provides  that  Immediate  written  notice 
must  be  given  to  the  company,  at  St.  Louis, 
Missouri,  of  any  accident  or  injury  for  which 
a  claim  is  to  be  made,  with  full  particulars 
thereof,  and  full  name  and  address  of  assured. 
It  is  further  provided  that  affirmative  proof 
of  death  must  also  be  furnished  to  said  de- 
fendant company  within  two  months  from 
time  of  death,  and  further  provided  that 
claims  not  brought  in  accordance  with  such 
provisions  will  be  forfeited  to  the  company. 
A  compliance  with  these  provisions,  within 
the  terms  and  meaning  of  such  policy  as  to 
such  notice  and  proof,  Is  necessary  on  the  part 
of  the  plaintiff  before  she  can  recover  of  de- 
fendant In  this  action,  unless  you  shall  find 
from  the  evidence  such  requirements  had  been 
waived  by  the  defendant  or  its  authorized 
agent  The  term  'Immediate  notice,'  as  used 
in  said  policy,  means  such  notice  given  within 
a  reasonable  time,  and  with  due  diligence, 
taking  Into  consideration  all  the  circumstances 
and  surroimdlngs  at  such  time,  which  is  a 
matter  for  you  to  determine  from  the  evi- 
dence. As  to  the  question  whether  or  not 
the  plaintiff  In  this  case  made  and  presented 
to  the  defendant  within  two  months  from  the 
death  of  William  A.  Bailey,  affirmative  proof 
of  death,  as  provided  by  the  terms  of  the 
policy  herein  sued  upon,  you  will  determine 
from  the  evidence  submitted  to  you. 

"You  are  Instructed  that  as  to  the  claim 
of  defendant  that  the  policy  herein  sued  upon 
is  void  for  the  reason  that  William  A.  Bailey 
at  the  time  of  making  application  made  false 
statements  or  warranties.  In  this:  that,  at 
the  time  of  making  application,  stated  that 
he  had  no  other  accident  Insurance  In  this 
(defendant)  or  any  otlwr  company,  that  if  you 
find  from  the  evidence  herein  that  William  A. 
Bailey  executed  and  delivered  an  application 
for  the  policy  herein  sued  upon,  and  you  fur- 
ther find  from  the  evidence  said  William  A. 
Bailey  therein  made  any  false  statements  or 
warranties,  then  your  verdict  will  be  for  the 
defendant  unless  you  find  from  the  evidence 
tliat  the  defendant  waived  the  same.  You 
are  instructed  that  the  defendant  may  waive 
any  of  its  rights  to  declare  said  policy  void, 
if  it  so  elects;  and  whether  or  not  defendant 
did  waive  any  such  rights  Is  a  question  for 
you,  gentlemen  of  the  jury,  to  determine  from 
the  evidence.  And  you  are  Instructed  that  if 
you  find  from  the  evidence  in  this  case  that 
at  the  time  of  the  issuing  of  the  policy  in 
suit  Chan.  B.  Campbell,  the  authorized  and 


acting  agent  of  the  defendant  herein,  had 
knowledge  of  tbe  existence  of  any  outstand- 
ing policy  of  insurance  by  an  accident  asso- 
ciation, and,  with  such  knowledge  upon  his 
part,  signed  and  delivered  to  the  deceased, 
William  A.  Bailey,  the  policy  sued  upon  In 
this  action,  and  knew  at  such  time  that  the 
warranties  made  In  such  application  were 
false  in  that  particular  and  untrue,  then  the 
defendant  company  would  waive  the  right 
to  such  defense  upon  such  policy.  Under  the 
laws  of  this  state,  an  agent  authorized  to  Is- 
sue policies  of  Insurance  and  consummate  the 
contract  binds  his  principal  (the  company)  by 
any  act  agreement,  representation,  or  waiver, 
within  the  ordinary  ecape  and  limit  of  in- 
surance business,  which  Is  not  known  by  the 
assured  to  be  outside  the  authority  granted  to 
the  agrat  You  ate  further  instructed  that, 
by  the  stipulation  and  agreement  of  the  plain- 
tiff and  defendant  In  the  above-entitled  'ac- 
Uon,  on  the  said  July  23,  18»(,  the  date  of  the 
application  on  which  the  policy  sued  upon 
in  this  action  was  Issued,  tbe  said  William  A. 
Bailey  at  that  time  bad  a  valid  and  existing 
accident  Insurance  in  the  Woodman  Accident 
Association  of  Lincoln,  Nebraska.  If  you  be- 
lieve from  the  evidence  offered  in  this  case 
that  the  defendant  paid  to  said  William  A. 
Bailey  $110  on  the  policy  sued  on  herein,  that 
fact  is  not  a  waiver  of  the  fact  that  the  said 
William  A.  Bailey  had  other  accident  insur- 
ance, in  the  Woodman  Accident  Association 
of  Lincoln,  Nebraska,  unless  you  further  find 
from  the  evidence  that  at  the  time  the  said 
$110  was  paid  by  defendant  to  the  said  Wil- 
liam A.  Bailey,  the  said  defendant  knew  at 
that  time  that  the  warranty  as  to  other  in- 
surance was  false  and  untrue.  The  defend- 
ant and  Its  agents  are  presumed,  as  a  matter 
of  law,  to  have  relied  on  said  application  at 
the  time  they  Issued  their  said  policy  sued 
on  herein. 

".ind,  gentlemen  of  the  Jury,  before  the 
plaintiff  can  reco^'cr  in  this  action  it  is  incum- 
bent upon  her  to  prove  that  the  death  of  the 
said  William  A.  Bailey  resulted  from  the 
wound  as  alleged,  independent  of  all  other 
causes;  and  if  you  believe  from  the  evidence 
herein  that  the  mitral  valve  of  the  heart  of 
the  said  William  A.  Bailey  was  in  any  wise 
affected  or  diseased,  and  that  that  contrib- 
uted to  his  death,  or  mingled  with  other 
causes  in  producing  his  death,  you  will  return 
a  verdict  In  favor  of  the  defendant;  and  it 
you  find  from  the  evidence  that  either  of  the 
lungs  of  the  said  William  A.  Bailey  were 
diseased  or  affected,  and  that  that  disease  or 
affection  was  not  caused  by  the  gunshot 
wound  In  the  foot,  and  further  believe  that  the 
said  diseased  lung  or  lungs,  together  with 
other  causes,  tended  to  produce  the  death  of 
said  William  A.  Bailey,  then  your  verdict 
should  also  be  for  the  defendant  herein.  The 
plaintiff  has  offered  in  this  case  the  verified 
statements  alleged  to  have  been  sent  to  the 
defendant  for  the  purpose  of  showing  the 
death  of  William  A.  Bailey;   also,  proof  to 
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show  that  the  accident  bad  ooeurred  aq  al- 
leged In  the  petition.  You  are  Instructed  that 
such  proof  has  only  been  received,  and  is  to 
be  considered  by  you  only,  for  the  purpose- 
First,  of  establishing  the  notice  of  the  ac- 
cident; and.  second,  to  show  afllrmative  proof 
of  death  of  said  Bailey.  You  have  observed 
that  some  of  the  witnesses  who  have  testi- 
fied In  this  case  have  given  testimony  as  med- 
ical experts,  and  have  given  their  opinions 
as  to  the  cause  of  the  death  of  William  A. 
Bailey;  and,  in  reference  to  such  expert  tes- 
timony, yoQ  are  instructed  that  the  opinions 
of  such  experts  are  to  be  considered  by  you 
in  connection  with  all  the  other  testimony  In 
the  case,  but  you  are  not  bound  to  act  upon 
them  to  the  entire  exclusion  of  other  testi- 
mony. Take  them  into  consideration,  give 
them  Just  weight,  and,  from  the  entire  evi- 
dence offered  In  the  case,  determine  for  your- 
selves whether  or  not  William  A.  Bailey  came 
to  his  death  by  reason  of  the  injury  claimed, 
viz.  the  gunshot  wound,  independent  of  all 
other  causes." 

The  special  questions  submitted  to  the 
Jury  by  plaintiff  in  error,  and  their  answers 
thereto,  are  as  follows:  "(1)  Do  you  find 
from  the  evidence  that  on  January  14,  1895, 
William  A.  Bailey  sustained  Injury  In  the 
right  foot?  Answer.  Yes.  (2)  Do  you  find 
from  the  evidence  such  Injury  to  have  been 
a  pistol-shot  wound?  Answer.  Yes.  (3)  Do 
you  find  from  the  evidence  such  wound  to 
have  been  sustained  through  external,  vio- 
lent, and  accidental  means?  Answer.  Yes. 
(4)  Do  you  find  from  the  evidence  that  said 
William  A.  Bailey  died  from  the  effect  of 
said  wound,  independent  of  all  other  causes? 
Answer.  Yes.  (5)  Do  you  find  from  the  evi- 
dence that  defendant's  agent  Chan.  B. 
Campbell,  at  the  time  of  talking  the  applica- 
tion upon  which  the  policy  sued  upon  was 
Issued,  knew  W.  A.  Bailey  held  a  certificate 
In  the  Woodman  Accident  Association?  An- 
swer. Yes.  (G)  Do  you  find  from  the  evi- 
dence that  in  1891.  and  prior  to  William  A. 
Bailey  receiving  $110  indemnity  from  defend- 
ant upon  the  policy  sued  upon  herein,  de- 
fendant and  Chan.  B.  Campbell,  agent  for 
the  defendant,  were  informed  and  knew  that 
William  A.  B.nllcy  at  the  time  held  accident 
certificate  for  $1,000  in  the  Woodman  Acci- 
dent Association  of  Lincoln,  Nebraska?  An- 
swer. Yes.  (7)  If  you  answer  the  next  two 
Irtvcedlng  (juestlons  in  the  aflBrmatlve,  do 
you  find  from  the  evidence  that  by  such 
icnowiodge,  and  subsequent  payment  of  in- 
demnity, defendant  waived  its  right  to  de- 
clare said  policy  herein  sued  upon  void  from 
any  failure  on  the  part  of  William  A.  Bailey 
to  mention  or  make  known  said  certificate  in 
his  application?  Answer.  Yes.  (8)  Do  you 
find  from  the  evidence  that  plalntltt,  under 
all  the  circumatancps  in  this  case,  gave  to 
defendant  notice  of  the  Injury  and  resulting 
death  of  William  A.  Balloy  within  the  re- 
quirements therefor  of  the  policy  sued  upon 
in  this  action?    Answer.  Yes.    (9)  Do  you 


find  from  the  evideac*  that  defendant, - 
through  Chan.  B.  Campbell,  Its  agent,  waiv- 
ed the  time,  the  manner,  and  necessity  of 
giving  further  notice  to  defendant  by  plain- 
tiff of  the  injury  and  death  of  William  A. 
Bailey  than  the  notice  received  by  said 
Campbell?  Answer.  Yes.  (10)  Do  you  find 
from  the  evidence  the  proof  of  death  of  WU 
liam  A.  Bailey  by  plaintiff  given  to  defend- 
ant to  have  been  sufficient  to  meet  the  re-  , 
gulrements  of  the  policy?  Answer.  Yes. 
(11)  Do  you  find  from  the  evidence  that  the 
injury  sustained  by  William  A.  Bailey  was 
self-inflicted?  Answer.  No.  (12)  Do  you 
pnd  from  the  evidence  that,  at  the  time  Wil- 
liam A.  Bailey  was  injured,  said  injury  was 
from  voluntary  exposure  to  unnecessary 
danger?    Answer.  No." 

The  Instructions,  considered  as  an  entire- 
ty, In  a  comprehensive  manner  inform  the 
Jury  as  to  what  material  facts  must  be 
found  in  order  to  recover  or  to  bar  a  recov- 
ery. It  is  clear,  fkrom  a  consideration  of  the 
special  questions,  that  the  Jury  find  for  the 
defendant  In  error  (plaintiff  below)  upon  ev- 
ery point  necessary  for  a  recovery. 

It  is  contended  by  counsel  for  plaintiff  In 
error  that  the  answer  to  special  question  No. 
6  Is  not  supported  by  any  competent  evi- 
dence. The  only  evidence  contained  in  the 
record  that  in  any  way  can  be  construed  aa 
tending  to  prove  that  Chan.  B.  Campbell, 
agent  of  plaintiff  In  error  at  the  time  of  the 
taking  of  the  application  upon  which  the 
policy  sued  upon  was  Issued,  knew  W.  A. 
Bailey  held  a  certificate  in  the  Woodman 
Accident  Association,  Is  as  follows:  "Q.  I 
ask  you  to  state  whether  or  not,  on  any  of 
the  occasions  that  you  were  at  the  office  of 
Mr.  Campbell  [meaning  some  time  after  the 
accident  of  August,  1894],  there  was  any 
conversation  had  concerning  a  policy  which 
Mr.  Batley  held  in  the  Woodman  Accident 
Association.  A.  Yes,  sir.  Q.  Now,  state 
what  that  conversation  was.  A.  I  [meaning 
defendant  In  error]  asked  blm  [meaning  Chan. 
Campbell]  if  he  had  gotten  the  money  from 
the  company,  and  he  said  that  they  had  not 
sent  It,  but  he  knew  we  would  hear  from 
them  soon.  I  told  him  that  we  had  not  beard 
from  the  Woodman  yet,  and  that  the  money 
would  be  acceptable;  and  he  said  he  knew 
the  companies  would  pay,  because  it  was 
more  to  their  interest  to  pay,  and  he  said  be 
had  told  Mr.  Bailey  that  the  Woodman,  as 
well  as  bis  own,  were  both  good  companies. 
Q.  State  what.  If  anything,  he  said  about  the 
time  of  this  conversation  with  Mr.  Bailey. 
A.  I  don't  think  he  said  exactly  when  the  time 
was,  but  It  was  about  the  time  the  policy  was 
taken  out,  I  think.  I  know  he  said  that  was 
when  It  was,— at  the  time  the  policy  was  tak- 
en out."  This  declaration  of  the  agent  is  no 
evidence  of  the  fact  that  Campbell  knew  at 
the  time  the  policy  in  question  was  issued 
that  Bailey  held  a  policy  in  the  Woodman 
Accident  Association.  The  policy  sued  upon 
being  an  accident  policy,  Bailey's  warranty  in 
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fhe  application  therefor  tbat  he  held  no  other 
accident  Insurance  was  material.  The  find- 
ing cannot  be  upheld  under  the  Instmctions 
of  the  court,  which  are  not  complained  of  in 
the  brief  of  counsel.  This  finding  should  be 
sustained  by  competent  evidence  before  the 
plaintiff  below  would  be  entitled  to  recover. 
Many  errors  are  assigned  and  discussed,  but, 
for  the  reasons  given,  the  Judgment  of  the 
district  court  wlU  be  reversed- 


(10Kan.App.  198) 

.JOHNSON   T.    BIG   CREEK  TP.,   NEOSHO 

COUNTY. 
(Court  of  Appeals  of  Kansas,  Southern  D^art- 
ment,  B.  D.    June  13,  1900.) 
APPEALr-RKVIEW— ADMISSIONS. 
The   court   having  corrpctly   decidpfl    that 
the  petition,  as  modified  by  the  oral  titatoments 
and  admissions  of  the  plaintifTs  counsel,  did 
not  state  a  cause  of  action,  held,  that  no  ques- 
tion concerning  the  sufficiency  of  the  petition 
as  it  originally  stood  can  properly  be  consider- 
ed in  proceedings  to  review  such  decision. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  county; 
L.  Stlllwell,  .Judge. 

Action  by  Deios  Johnson  against  Big  Creek 
township,  Neosho  county.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Afilrm- 
ed. 

J.  T>.  Denlson,  for  plaintiff  in  error.  Cates 
&  Shinn,  for  defendant  In  error. 

MILTON,  J.  This  action  was  brought  by 
the  plaintiff  in  error  to  recover  the  sum  of 
?112.9!).  The  petition  alleged  that  In  August, 
180."),  an  agreement  was  entered  into  between 
the  board  of  county  conimisslonci-s  of  Neo- 
sho county  and  the  trustees  of  the  townships 
of  Big  Creek  and  Erie,  in  said  county,  to 
the  effect  that  the  said  county  commissioners 
would  cause  a  bridge  to  be  constructed  across 
a  stream  called  "Big  Creek"  at  a  i>oiut  where 
the  public  highway  between  said  townships 
crossed  the  creek,  if  the  two  townships  would 
cause  the  necessary  approaches  to  tiie  bridge 
to  be  built;  that  the  townships  accepted  the 
proposition,  and  agreed  to  construct  the  ap- 
proaches, it  being  agreed  between  the  said 
trustees  that  Big  Creek  township  would  con- 
struct the  east  approach,  and  Erie  township 
the  west  approach;  that  thereupon  the  town- 
ship of  Erie  constructed  the  west  aiiproach 
to  the  bridge;  that  the  trustee  of  Big  Creek 
township,  "then  and  there  having  full  power 
and  authority  in  that  behalf,  by  a  verbjil 
contract  duly  entered  into  by  and  between 
said  trustee  and  this  plaintiff,  authorized  and 
employed  plaintiff  to  construct  said  east  ap- 
proach, •  *  •  and  promised  and  agreed 
for  and  in  behalf  of  said  township  that  said 
township  of  Big  Creek  would  pay  to  s.ild 
plaintiff  the  fair  and  reasonable  cost  and  ex- 
pense of  constructing  the  same;  that  plain- 
tiff, pursuant  to  such  contract  with  said  trus- 
tees of  Big  Creek  township,  proceeded  to  and 
did   construct   said   east   approach   to    said 


bridge,  and  fully  performed  all  the  conditions 
and  stipulations  of  said  contract  on  his  part 
to  be  done  and  performed,  and  said  bridge 
and  said  approach  so  constructed  by  said 
plaintiff  as  aforesaid  has  become  a  portion 
of  the  public  highway  on  the  township  line 
between  said  townships  of  Big  Creek  and 
Erie,  and  has  been  adopted  and  is  now  used 
by  the  public  as  and  for  a  public  highway." 

The  defendant  answered  as  follows:  'The 
defendant  for  its  answer  to  the  petition  of 
the  plaintiff  admits  that  the  defendant  is  a 
municipal  corporation  duly  organized  under 
the  laws  of  the  state  of  Kansas;  that  Its  said 
board  of  county  commissioners  caused  to  be 
constructed  a  bridge  over  Big  creek,  on  the 
highway  dividing  said  township  of  Big  Creeic 
from  the  township  of  Erie,  as  in  the  said 
petition  alleged;  but  defendant  denies  each 
and  every  other  material  allegation  in  said 
petition  contained." 

At  the  trial  defendant  objected  to  the  in- 
troduction of  any  evidence  under  the  petition. 
Thereupon  the  following  colloquy  between 
the  court  and  the  counsel  for  the  plaintiff  be- 
low occurred:  "The  Court:  Mr.  Dennison,  I 
will  ask  you  a  question:  Will  you  claim  in 
this  case  a  right  to  recover  against  the  town- 
ship on  a  contract  with  the  township  trustee 
alone,  or  will  you  cUlm  a  contract  with  the 
township  board?  Mr.  Dennison:  We  will 
claim  a  quantum  meruit;  that  it  was  author- 
ized to  be  done  by  the  township  trustee; 
that  the  plaintiff,  relying  upon  the  instmc- 
tion  of  the  township  trustee,  proceeded  to  do 
the  work.  That  will  be  the  facts  in  the  case. 
The  Court:  Will  you  claim  any  contract 
with  the  township  board?  Mr.  Dennison: 
No.  sir;  these  are  the  facts.  I  want  to  be 
fair  with  the  court,  and  say  Just  what  our 
contract  is,  and  what  we  can  prove.  If  tlie 
court  holds  tliiit  we  cannot  recover  on  that 
kind  of  a  contract,  then  tliere  Is  no  use  of 
bothering  with  the  case.  The  Court:  The 
reason  why  I  asked  the  question,  after  the 
specific  allegations  about  the  contract  being 
made  between  the  plaintiff  and  the  trustee 
of  the  township.  It  Is  further  alleged  that 
the  trustee  had  full  power  and  authority  to 
make  the  Cdutract,  which  might  be  suscepti- 
ble of  rather  a  broad  construction  when  the 
objection  la  made  to  the  petition  as  it  is  now 
made:  but  in  view  of  the  answers  that  you 
have  made  me,  that  you  will  rely  on  an  al- 
leged contract  entered  Into  with  the  township 
trustee  and  not  the  township  board,  I  am 
prepared  to  state  how  it  strikes  me.  Mr. 
I'enntsou:  I  want  to  state  the  facts  to  the 
court.  There  will  be  no  use  going  Into  the 
trial  If  our  petition  does  not  state  a  legal 
cause  of  action.  The  evidence  will  show  that 
the  township  trustee  directed  the  work  to  be 
done;  that  the  plaintiff  proceeded  and  con- 
structed it  upon  that  authority;  that  he  had 
no  contract  with  the  board  as  a  board.  These 
are  the  facts  In  the  case,  and,  if  the  court 
is  prepared  to  pass  upon  that,  we  can  Just 
aa   well   settle   that  now  as  at  any  time." 
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Tberenpon  the  court  Bostained  the  objection 
to  the  introdnctlon  ot  evidence  under  the  pe- 
tition, and  rendered  Judgment  In  favor  of  the 
defendant  township  for  costs. 

From  the  foregoing,  and  from  the  Journal 
entry  of  Judgment,  it  is  evident  that  the  trial 
court  regarded  the  admissions  and  statements 
of  plaintiff's  connsel  not  only  as  presenting 
his  theory  of  the  case,  but  also  as  modifying 
the  allegations  of  the  petition.  Viewed  In  this 
light,  the  ruling  and  Judgment  are  correct 
No  question  based  on  the  petition,  unmodi- 
fied by  such  statements  and  admissions,  can 
properly  be  considered  In  this  coiu-t  The 
Judgment  of  the  district  court  will  be  af- 
firmed. 


(10  Ka]i.App.  401) 
ST.  LOUIS  &  S.  P.  RY.  CO.  v.  BROWN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment E.  D.    June  13,  1900.) 

JURISDICTIONAL  AMOUNT— WAIVER  OF 
JURISDICTION. 

1.  The  amount  claimed  by  plaintiff  deter- 
mines the  question  of  jurisdiction,  and  inter- 
est, if  demanded,  is  part  of  plaintiff's  claim. 

2.  Want  of  jurisdiction  of  the  subject-matter 
cannot  be  waived  by  any  act  of  the  parties, 
and  the  question  will  be  considered  by  an  ap- 
pellate court  though  not  raised  in  the  court 
below. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Cherokee  county; 
W.  R.  Cowley,  Judge  pro  tern. 

Action  by  George  W.  Brown  against  the 
St.  Louis  &  San  Francisco  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

deed.  Ware  &  Oleed  (D.  E.  Palmer,  of 
counsel),  for  plaintiff  in  error.  E.  M.  Trace- 
well  and  C.  A.  McNeill,  for  defendant  In  ex- 
rot. 


SCHOONOVBB,  J.  Defendant  in  error,  as 
plaintiff,  brought  this  action  before  a  Justice 
of  the  peace  to  recover  damages  for  a  flre 
alleged  to  have  been  set  out  by  a  locomotive 
through  the  negligence  of  plaintiff  In  error. 
In  the  bill  of  particulars  filed  by  plaintiff. 
Judgment  for  $299,  with  Interest  thereon  from 
October  28,  1801,  and  costs  of  suit  was  de- 
manded. The  bill  of  particulars  was  filed 
December  8,  1891,  and.  Including  Interest  the 
amount  of  plaintiff's  demand  was  |301. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appealed  to  the  district  court  of  Cher- 
okee county,  where  the  case  was  tried  to  a 
Jury,  which  returned  a  verdict  for  plaintiff. 
The  court  entered  Judgment  upon  the  verdict, 
and  the  defendant  brings  the  case  here. 

Plaintiff  in  error  contends  that  the  subject- 
matter  of  the  action  was  not  within  the  Ju- 
risdiction of  the  Justice  of  the  peace,  because 
the  amount  claimed  was  in  excess  of  $300. 
Counsel  for  defendant  In  error,  however,  in- 
sist that  as  this  question  was  not  raised  in 
either  the  Justice  or  district  court  It  la  too 


late  to  raise  It  here.  It  Is  well  settled  that 
the  claim  for  Interest  Is  a  part  of  plaintiff's 
demand,  and  that  the  amount  claimed  gov- 
erns the  question  of  Jurisdiction.  State  v.  Su- 
perior Court  of  King  Co.  (Wash.)  37  Pac.  480; 
Adams  v.  Bank  (Neb.)  76  N.  W.  421;  Ball  v. 
Biggam,  43  Kan.  827,  26  Pac.  565;  Kemper  v. 
Lord,  6  Kan.  App.  64,  49  Pac.  638;  CuUey  v. 
Laybrook,  8  Ind.  285;  President  etc.,  v.  Pear- 
son, 14  Gray,  621;  Wells,  Jur.  (  105.  It  is 
also  well  settled  that  the  question  of  Jurisdic- 
tion, when  It  relates  to  the  subject-matter  of 
the  action,  may  be  raised  for  the  first  time 
In  the  appellate  court.  Hill  v.  Tionesta  Tp. 
(Pa.)  19  AU.  866;  Klalse  v.  State,  27  Wis.  4«2; 
Safe  Co.  V.  KeUy  (Wis.)  47  N.  W.  187;  Brond- 
berg  V.  Babbott  14  Neb.  617,  16  N.  W.  845; 
Ck)llln8  V.  Keller  (N.  J.  Sup.)  34  Atl.  753.  The 
cases  cited  by  defendant  in  error  have  been 
examined,  and  foimd  not  applicable  to  the 
facts  in  this  case.  The  courts  have  observed 
a  broad  distinction  between  cases  Involving 
the  question  of  Jurisdiction  of  subject-matter, 
and  cases  involving  the  question  of  Jurisdic- 
tion of  the  person.  In  the  former  cases  It  has 
been  uniformly  held  that  Jurisdiction  cannot 
be  acquired  under  any  circumstances.  It  has 
been  held  that  Jurisdiction  cannot  be  acquired 
even  upon  the  express  agrreement  of  the  par- 
ties. In  the  latter  cases  it  has  been  held, 
with  an  equal  degree  of  uniformity,  that  the 
question  Is  one  of  personal  privilege,  and  can 
be  waived  by  act  of  the  parties,  as  by  appear- 
ing generally,  etc.  In  the  case  of  Ball  v.  Big- 
gam,  supra,  our  supreme  court  says:  "The 
plaintiffs  concede  that  ordinarily  the  Jurisdic- 
tion that  the  district  court  obtains  by  virtue 
of  an  appeal  is  simply  that  of  the  Justice 
court,  but  they  claim  that  because  the  de- 
fendant appealed,  and  sought  the  district 
court  as  the  forum  In  which  to  try  the  action, 
he  has  waived  this  rule.  The  Jurisdiction  of 
the  district  court  is  wholly  and  exclusively 
appellate.  Its  original  Jurisdiction  is  not  in- 
voked at  all.  If  the  Justice  court  was  with- 
out Jurisdiction,  It  follows  that  the  district 
court  was  also  without  Jurisdiction.  If  the 
court  had  no  Jurisdiction  over  the  subject- 
matter  of  the  controversy,  objection  could  be 
made  at  any  time  during  the  trial  In  the  dis- 
trict court  The  Judgment  before  the  Justice, 
being  coram  non  Judlce,  was  void,  and  could 
have  been  enjoined  in  attempt  to  collect  the 
same  by  execution."  Also:  "The  taking  of 
an  appeal  would  waive  any  question  of  Juris- 
diction of  the  person,  and  all  Irregularities  in 
the  appeal,  but  there  was  no  waiver  of  the 
Jurisdiction  of  the  court  of  the  subject-matter 
by  defendant  appealing."  If  the  district  court 
could  not  acquire  Jurisdiction,  It  follows  that 
the  Judgment  rendered  In  the  district  court 
was  void,  and  this  court  certainly  cannot  ac- 
quire Jurisdiction  to  review  a  void  Judgment. 
The  Judgment  of  the  district  court  Is  revers- 
ed, and  the  ease  remanded  for  further  pro- 
ceedings In  accordance  with  the  foregoing 
viewBk 
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CUNNINGHAM  et  al.  t.  SMITH  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  la  1900.) 
STATUTORY  NEW  TRIAL. 
Section  6,  art.  2,  c.  96,  Gen.  St.  1897,  au- 
thorizinf;  a  new  trial,  applies  only  when  suit 
is  brought  for  the  possession  of  real  property, 
and  does  not  apply  to  an  action  brouRht   by 
one  in  possession,  against  a  person  claiming  an 
adrerse   interest,    for   the  determination   there- 
of. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Elk  county;  C. 
W.  Shinn,  Judge. 

Action  by  Jackson  and  Jemima  Cunning- 
ham against  K.  S.  Smith  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

James  Shultz,  for  plaintiffs  in  error.  Ii. 
Scott,  for  defendants  In  error. 

SCHOONOA'EH,  J.  This  acUon  was 
brought  by  plaintiffs  In  error,  as  plaintiffs, 
against  defendants  in  error,  as  defendants,  in 
the  district  court  of  Elk  county,  to  obtain  a 
decree  setting  aside  a  former  Judgment  of 
such  court,  foreclosing  a  mortgage  upon  cer- 
tain real  estate  occupied  by  plaintiffs  as  a 
homestead,  and  to  hare  the  title  of  plaintiffs 
thereto  quieted.  The  only  question  presented 
to  us  Is,  were  the  plaintiffs  entitled,  as  a  mat- 
ter of  right,  to  a  second  trial  in  the  court  be- 
low, under  the  provisions  of  section  6,  art.  2, 
c.  9C,  Gen.  St.  1807?  The  record  shows  that 
plaintiffs  were,  at  the  time  the  action  was 
commenced,  in  possession  of  the  premises  in 
question,  and  this  action  does  not  come  with- 
in the  class  of  actions  for  the  recovery  of 
real  property.  In  similar  eases  our  supreme 
court  has  held  that  the  defeated  party  was 
not  entitled,  as  a  matter  of  right,  to  a  second 
trial.  Swartzell  v.  Rogers,  3  Kan.  374;  North- 
rup  V.  Romary,  0  Kan.  240;  Blackford  v. 
Loverldge,  10  Kan.  101;  Main  v.  Tayne,  17 
Kan.  010.  The  Judgment  of  the  district  court 
Is  affirmed. 


(10  Kan.App.  389) 

SMITH  V.  WAIil^CE  et  al, 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.    June  13.  1900.) 
APPEAL-RKVIBW. 
'Che    evidence    in     this    case     examined. 
Ifflil.  tliat  it  is  siitticient  to  uphold  the  tindiugs 
anil  jiulcmeut  of  the  trial  court. 
(Syllabus  by  the  Court.) 

Krror  from  district  court,  'Woodsan  county; 
L.  Stillwell,  Judge. 

Action  by  William  Smith  against  L.  W. 
Wallace  and  others.  Judgment  for  defend- 
auts,  and  plaintiff  brings  error.    Affirmed. 

L.  E.  &  J.  M.  Kellogg,  for  platatlff  In  error. 
Lamb  &  Hoguelaud,  for  defendants  In  error. 

SCIIOOXOVER.  J.  This  was  a  foreclosure 
proceeding  brought  by  William  Smith,  plain- 
tiff In  error.  In  the  district  court  of  Woudsou 


county,  to  lorecloee  a  mortgage  given  by  one 
L.  W.  Wallace  to  the  Emporia  Investment 
C«mpany,  which  mortgage  was  by  the  invest- 
ment company  assigned  to  Smith.  Some  time 
after  executing  the  mortgage,  Wallace  sold  the 
land  to  WlUlam  H.  Mortis,  who  assumed  pay- 
ment of  the  mortgage.  Prior  to  the  com- 
mencement of  this  action,  Mr.  Morris  died, 
and  by  will  left  tlie  land  to  his  widow, 
Nancy  E.  Morris,  one  of  the  defendants  in 
en'or  herein.  About  the  time  that  the  mort- 
gage became  due,  Mr.  Alorrls  made  applica- 
tion to  the  Emporia  Investment  Company  for 
an  extension  on  foOO  of  the  mortgage  indebt- 
edness; the  total  indebtedness  amounting  to 
$1,000.  The  investment  company  eubmitted 
the  application  to  Mr.  Smith,  the  assignee  of 
the  mortgage,  and  he  consented  to  make  the 
arrangement.  Mr.  Morris  paid  |500  to  the 
investment  company  upon  the  understanding 
that  Mr.  Smith  was  to  grant  an  extension  of 
three  years  upon  the  remaining  $500.  The 
company  became  Insolvent,  and  the  money 
was  never  sent  to  Mr.  Smith  or  returned  to 
Mr.  Morris.  Smith  brought  suit,  and  in  his 
petition  demanded  Judgment  for  $1,000,  the 
amoimt  of  the  mortgage  indebtednesa  De- 
fendants, as  one  defense,  set  up  the  payment 
of  ?oO»)  to  the  Emporia  Investment  Company; 
and  the  question  which  we  are  called  ui>on 
to  decide  Is,  did  the  company  receive  the  mon- 
ey as  the  agent  of  Smith  or  as  the  agent  of 
Morris?  We  have  carefully  examined  the  rec- 
ord, and  find  upon  this  question  a  conflict  of 
evidence.  There  Is,  however,  evidence  which. 
In  our  opinion,  tends  to  show  that  the  Invest- 
ment company  acted  as  the  agent  of  Smith; 
and,  under  the  well-settled  rule  of  practice,  we 
cannot  weigh  conflicting  evidence.  As  there 
la  some  evidence  tending  to  show  that  tlic 
company  acted  as  agent  of  Smith,  the  Judg- 
ment of  the  district  court  must  be  upheld. 

Plaintiff  In  error  also  objects  to  tlie  introduc- 
tion of  certain  evidence,  but,  so  far  as  the 
objection  can  now  be  considered  by  us,  we 
think  that  such  evidence  was  admissible  for 
the  purpose  of  showing  general  agency.  No 
error  appearing,  the  Judgment  of  the  district 
court  will  be  affirmed. 


(9Kan.App.  OT) 
HUTCHISON  v.  YAHN  et  al. 
(Court  of  Appeals  of  Kansas,   Southern  De- 
partment, W.  D.     June  19,  1900.) 
FORECLOSURE  SALE. 
Where  the  decree  of  foreclosure  and  the 
order  of  sale  reuuircd   thiit  the  land  involve<l 
bo  sold  ill  siiccilic  parcels,  and  it  was  .sold,  but 
the  sale  notice  failed  to  dcsoriln?  or  designate 
such  parcels,  held,  that  the  sale  was  voidable. 
(SjUubus  by  the  Court.) 
Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  Francis  YaUn  and  others  against 
J.  6.  Hutchison.  Judgment  for  plaintiffs, 
and  defendant  brings  error.     Reversed. 

J.  G.  Hutchison,  In  pro.  per.  E.  W.  Cun- 
ningham, for  defendants  in  error. 
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MILTON,  J.  This  proceeding  In  error  la 
l)a8ed  upon  the  overruling  of  a  motion  to  set 
aside  a  sheriff's  sale  of  real  property  made  in 
a  foreclosure  action.  Various  grounds  are  set 
forth  In  the  motion,  and  numeroas  errors  are 
assigned  In  the  petition  In  error.  "We  have 
carefully  considered  the  various  contentions  of 
the  plaintiff  In  error,  and  have  concluded  that 
none  of  them  can  be  upheld,  except  that  as 
to  the  sufficiency  of  the  notice  of  sale.  The 
decree  of  foreclosure  required  the  land,  'which 
had  been  mortgaged  as  an  entire  tract,  and 
afterwards  transferred  and  held  as  two  sep- 
arate parcels  (one  of  50  acres,  and  one  of 
20  acres),  to  be  sold  as  separate  parcels  (first, 
the  50-acre  tract,  and  then,  If  necessary  In 
order  to  satisfy  the  Judgment,  the  20-acre 
tract).  The  order  of  sale  conformed  to  the 
decree  in  all  respects.  The  notice  stated  that 
the  sheriff  would  "sell  separately,  at  public 
auction,  to  the  highest  bidder,  for  cash,  the 
following  real  property,  situate  in  Lyon  coun- 
ty, Kansas,  to  wit";  describing  all  the  land 
by  metee  and  bounds,  as  a  single  tract.  The 
statute  does  not  prescribe  what  a  notice  of 
sale  of  real  estate  shall  contain,  except  that 
time  and  place  of  sale  shall  be  stated.  It  la 
certain,  however,  that  a  correct  description 
of  the  land  must  be  given  in  the  notice,  and 
that  it  should  contain  enough  to  inform  the 
general  public  of  the  location  and  extent  of 
the  real  property  to  be  sold.  The  order  of 
sale  in  this  case  was  in  fact  a  special  execu- 
tion, and  the  sale  notice  should  have  con- 
formed to  It  fully.  The  order  commanded 
that  the  property  be  sold  In  two  specific  par- 
cels. The  notice  did  not  specify  the  parcels, 
and  no  one  would  be  able  to  tell  from  the  de- 
scription given  In  the  notice  the  nature  of  the 
separation  into  parcels  for  purposes  of  sale 
contemplated  by  the  officer.  When  several 
distinct  parcels  or  lots  of  land  are  to  be 
sold  under  an  execution.  It  is  the  duty  of  the 
officer  to  offer  them  separately,  so  that  bid- 
ding may  be  encouraged  and  competition  in- 
creased. Bell  V.  Taylor,  14  Kan.  277.  For 
the  same  reason,  it  is  equally  proper  to  bold 
that,  where  the  decree  requires  sale  of  the 
land  in  parcels,  the  notice  shall  so  specify. 
The  order  of  the  district  court  overruling  the 
motion  to  set  aside  the  sale  will  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 


(9  Kan.App.  835) 
EIDENOCR-BAKER  GKOCEBT  CO.  T. 
PERKINS. 
(Court  of  Appeals  of  Kansas,   Southern  De- 
partment, W.  D.     June  19,  15)00.) 
ESTOPPEL-CHATTEL  MORTOAOE— EVIDENCE. 
The  trial  court  ruled  that  the  defendant 
below,   by   reason   of   its   demanding   and   re- 
ceiving a  bill  of  sale,  in  the  nature  of  a  chat- 
tel  mortgage,   covering  the  Koods   inTolved   in 
the  controversy,  was  estopped  to  claim  owner- 
Kbip  thereof  under  a   prior  bill  of  sale  from 
plaintiff's  vendor.     Bctd  not  error;    and,  fur- 
ther, /leW,  that  evidence  offered  by  defendant 
concerning  a  state  of  facts  existing  prior  to 


plaintiff's  purchase  of  the  goods  was  properly 
excluded. 
(Syilabns  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  Maud  Perkins  against  the  Rid- 
enour-Baker  Grocery  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Madden  Bros.,  for  plaintiff  In  error.  J. 
Harvey  Frith,  for  defendant  in  error. 

MILTON,  J.  This  action  -was  commenced 
on  September  1,  180C,  by  the  defendant  in  er- 
ror, to  rescind  a  bill  of  sale,  In  the  nature 
of  a  chattel  mortgage  for  $222.63,  executed 
by  the  defendant  in  error  and  one  Q.  C. 
Thompson,  and  purporting  to  transfer  to  the 
plaintiff  in  error  a  stock  of  groceries  and  mil- 
linery located  in  the  city  of  Emporia.  The 
petition  alleged  that  the  defendant's  agent, 
by  means  of  false  and  fraudulent  representa- 
tions, had  Induced  the  plaintiff  to  execute  and 
deliver  the  bill  of  sale  in  question;  the  prin- 
cipal representation  being  that  defendant  held 
a  prior  and  valid  bill  of  sale,  given  by 
Thompson,  from  whom  plaintiff  purchased  the 
grocery  stock,  and  that  unless  the  plaintiff 
would  give  a  bill  of  sale  covering  her  entire 
stock,  to  secure  the  payment  of  the  Indebted- 
ness due  from  Thompson  to  the  defendant, 
the  latter  would  seize  the  stock  of  goods  un- 
der a  prior  bill  of  sale.  The  petition  suffi- 
ciently alleged  a  cause  of  action  for  the  re- 
scission prayed  for,  and  the  plaintiff's  evi- 
dence tended  to  prove  the  essential  allega- 
tions of  the  petition.  The  defendant  sought 
to  show  that  the  plaintiff  purchased  the 
goods  from  Thompson  with  knowledge  of  the 
defendant's  rights  in  the  premises;  the  claina 
being  that,  at  the  time  of  such  purchase, 
Thompson  was  in  possession  of  the  goods 
as  defendant's  agent,  under  the  unrecorded 
bill  of  sale  theretofore  given  by  Thompson. 
The  court  held  the  defendant  estopped  by  its 
conduct,  and  especially  by  demanding  and  re- 
ceiving the  bill  of  sale  from  the  plaintiff,  to 
deny  the  plaintiff's  ownership  of  the  goods. 
The  defendant  also  endeavored  to  prove  that, 
after  the  plaintiff  had  obtained  full  knowledge 
of  the  facts  upon  which  her  alleged  right  of 
rescission  rested,  she  had  ratified  and  con- 
firmed the  bill  of  sale.  The  jury  returned 
a  verdict  for  the  plaintiff,  and  expressly  found 
that  the  execution  of  the  bill  of  sale  by  the 
plaintiff  was  secured  by  fraud,  and  that  the 
plaintiff  never  ratified  the  same.  Judgment 
for  the  rescission  of  the  bill  of  sale  was  there- 
upon entered. 

It  is  claimed  that  the  court  erred  in  the 
exclusion  of  certain  evidence  offered  by  the 
defendant  to  prove  that,  when  the  plaintiff 
purchased  the  goods  from  Thompson,  the 
latter  was  holding  them  as  agent  of  tlie  de- 
fendant under  the  first  bill  of  sale.  Holding 
as  we  do  that  the  trial  court  did  not  err  In 
declaring  the  defendant  estopped  to  deny  the 
plalntilTB  title  at  and  prior  to  the  time  she 
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made  the  bill  of  sale,  we  also  hold  that  the 
offered  evidence  was  properly  excluded,  since 
It  related  to  a  state  of  facts  existing  prior  to 
plaintiff's  purchase  of  the  goods.  The  In- 
structions given  appear  to  have  properly  sub- 
mitted the  essential  facts  In  controversy  to 
the  Jury  for  decision,  while  the  Instructions 
refused  were  either  inapplicable,  or  were  suf- 
ficiently embodied  in  those  given.  The  ver- 
dict rests  upon  conflicting  evidence.  We  have 
found  no  error  sufficient  to  justify  a  reversal 
of   the  judgment.    It  Is   affirmed. 


(ft  KaD.App.  870) 

SCOTT  et  al.  v.  BROWN. 
(Court  of  Appeals  of  Kansas,   Southern  De- 
partment, C.   D.     June  16,  1000.) 
APPEAL— RECORD— CERTIUiCATB   OF   CLERK. 
Where  a  oaso  is  brought  to  this  court  upon 
a  transcript,  the  cleric's  certiticate  thereto  must 
show,  in  sulistaucu,  at  least,  that  it  is  a  true 
and  complete  transcript  of  the  record  of  the 
proceedings   had  in  such  ease   in   the  district 
court.     A  certificate  which  merely  states  that 
the  transcript  contains  true  and  correct  copies 
of  certain  papers  (naming  them)  is  iusutllcient. 
(Syllabus  by  the  Oiurt.) 

Error  from  district  court,  Cowley  county. 

Action  by  M.  A.  Brown  against  M.  M.  Scott 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Dismissed. 

Dalton  &  Dalton,  for  plaintiffs  In  error. 
Madden  &  Buckman,  for  defendant  in  error. 

SCHOONOVER,  J.  This  was  an  action  of 
replevin  brought  by  defendant  In  error,  as 
plaintiff.  In  the  district  court  of  Cowley  coun- 
ty, to  recover  possession  of  certain  personal 
property  from  plaintiffs  in  error  (defendants 
below).  The  case  Is  brought  to  this  court 
upon  what  purports  to  be  a  transcript  of  the 
record  of  the  proceedings  of  the  district  court, 
and  defendant  In  error  contends  that  the 
clerk's  certificate  to  such  purported  transcript 
is  Insulficient,  and  asks  that  the  case  be  dls- 
ndssed.  The  certificate  Is  as  follows:  "I, 
Charles  C  Craig,  clerk  of  the  district  court 
In  and  for  said  county  and  state,  do  hereby 
certify  that  the  within  and  foregoing  Is  a 
full,  true,  and  correct  copy  of  the  petition, 
motion  to  strike  out  parts  of  petition,  journal 
entry  overruling  said  motion  to  strike  out, 
sei>arate  demurrer  of  defendants,  answer, 
journal  entry  of  trial,  verdict,  motion  for 
new  trial,  and  journal  entry  overruling  mo- 
tion for  a  new  trial,  In  the  case  of  M.  A. 
Brown  vs.  M.  M.  Scott  et  aL  (No.  8,027),  as 
the  same  appears  of  record  in  my  office.  In 
witness  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  at 
my  office.  In  the  city  of  Wlnfleld,  this  Cth 
day  of  August,  18»7.  Chas.  a  Craig,  Clerk 
Dlst.  Court  Cowley  Coimty,  Ivans."  This  cer- 
tificate Is  not  sufficient.  The  clerk  merely 
certifies  that  the  papers  which  make  up  the 
purported  transcript  are  tnie  and  correct  cop- 
ies. The  clerk  must  certify.  In  substance, 
at  least,  that  the  record  contains  a  true  and 


complete  transcript  of  the  record  of  the  pro- 
ceedings In  the  case.  Westbrook  v.  Schmaus, 
51  Kan.  2U,  32  Pac.  892;  Heaston  v.  Miller, 
1  Kan.  App.  157,  41  Pac.  970;  Eldrldge  v. 
Deets,  4  Kan.  App.  241,  45  Pac.  948.  The 
petition  In  error  is  dismissed. 


(10  Kan.App.  384) 
GANO  et  al.  v.  MARTIN. 

(Court  of  Appeals  of  Kansas,  Southern  De- 
partment, E.  D.  June  1."$.  1900.) 
SUBROGATION- LIMITATIONS. 
G.  and  his  wife  borrowed  money  from  a 
loan  company,  and,  to  secure  such  loan,  gave 
a  mortgage  upon  real  estate  owned  by  the  wife; 
the  proceeds  of  such  loan  being  used  to  pay 
off  a  inortgiige  held  by  M.  upon  such  real  es- 
tate. I'Hor  to  the  execution  and  delivery  of 
the  mortgage  given  to  the  loan  company,  the 
wife  had  been  adjudged  iusnuc,  and  the  hus- 
band npiiointod  as  her  guardian.  The  fact  of 
the  wife  s  insanity  was  fraudulently  concealed 
from  the  loan  company,  and  it  had  no  actual 
notice  of  sucli  insanity.  Payments  of  interest 
wore  made  upon  the  mortgage  given  to  the  loan 
company  within  less  than  five  years  prior  to 
the  commencement  of  foreclosure  proceedings 
upon  such  mortgage.  Held,  that  the  conijiany 
was  subrogated  to  the  lien  of  the  original  mort- 
gage, and  that  the  fraudulent  con<-enlnieut  of 
the  wife's  insanity  prevented  the  statute  of 
limitations  from  running  until  the  discovery 
of  the  fraud;  and  lirUI,  further,  that  the  pay- 
ment of  Interest  by  G.  was  sufficient  to  toll  the 
statute. 
(Syllabus  Oy  the  Ourt.) 

Error  from  district  court,  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  Lorenzo  A.  Martin  against  Wil- 
liam Gano  personally  and  as  guardian  of 
Mary  E.  Gano.  Judgment  for  plaintiff,  and 
defendants  bring  error,    .\fflrmed. 

Sperry  Baker,  B.  F.  Simpson,  and  John  C. 
Sheridan,  for  plaintiffs  In  error.  Beardsley 
&  Gregory  and  Sheldon  &  Sheldon,  for  de- 
fendant in  error. 

SCHOONOVER,  T.  In  the  year  188(5,  Mary 
B.  Gano  and  William  Gano,  ber  husband,  to 
secure  a  note  of  $1,200,  due  In  two  years, 
made,  executed,  and  delivered  to  J.  T.  Mur- 
tagh  a  mortgage  on  lots  4  and  5,  block  120, 
In  Paola,  Miami  county,  owned  by  Mary  E. 
Gano,  and  occupied  by  herself  and  husband 
as  a  homestead.  On  the  3d  day  of  Jlay, 
1887,  Mary  E.  Gano  was  by  the  probate  court 
of  Miami  county  adjudged  to  be  a  person  of 
unsound  mind,  and  letters  of  guardianship 
wore  duly  Issued  to  William  Gano,  her  hus- 
band, who  gave  bond  and  entered  upon  the 
duties  of  such  guardianship.  In  1889.  the 
Murtagh  mortgage  being  due  and  unpaid. 
William  Gano  applied  to  the  Jarvls-Conklln 
Mortgage  Trnst  Company  for  a  loan  with 
which  to  pay  off  such  mortgage.  The  appli- 
cation was  in  writing,  and  was  signed,  ap- 
parently, by  both  Mr.  and  Mrs.  Gano.  The 
record  does  not  show  that  the  Insanity  of 
Mrs.  Gano  was  disclosed  to  the  company,  or 
that  it  had  any  actual  knowledge  of  such  In- 
sanity and  the  guardianship  of  Mr.  Gano. 
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Upon  this  appllcotion  the  company  made  a 
loan,  which  was  used  In  paying  off  the  Mnr- 
tagh  mortgage,  the  Ganos  giving  tlielr  note, 
and  mortgage  upon  the  property  covered  by 
the  Murtngh  mortgage,  to  the  company  to 
secure  such  loan.  This  note  and  mortgage 
were  afterwards  assigned  to  the  defendant 
in  error  herein,  Lorenzo  Martin.  On  July  8, 
ISUG,  the  note  and  mortgage  being  due  and 
unpaid,  Martin  began  foreclosure  proceed- 
ings in  the  district  court  of  Miami  county. 
To  the  petition  flled  by  plaintiff,  the  defend- 
ants answered  setting  up  as  their  defense 
the  finding  of  the  probate  court  of  Miami 
county  adjudging  Mrs.  Uano  to  be  a  i>erson 
of  unsound  mind  and  incompetent  to  trans- 
act business,  and  it  was  also  pleaded  that 
Mr.  Gano  had  l>een  appointed  her  guardian. 
The  plaintiff  replied,  and  alleged  that  the 
mortgage  company  made  the  loan  in  good 
faith,  for  the  purpose  of  paying  off  a  prior 
mortgage,  and  without  any  knowledge  of  the 
insanity  of  Mrs.  Gano;  that  the  loan  was 
made  upon  the  written  application  of  Wil- 
liam Gano.  which  In  no  way  disclosed  the 
insanity,  and  upon  a  written  abstract  of  title, 
which  was  furnished  by  said  William  and 
ilary  E.  Gano,  and  which  failed  to  show  the 
probate  proceedings  by  which  Mrs.  Gano 
was  adjudged  to  be  insane;  that  said  ab- 
stract of  title  was  by  the  mortgage  company 
submitted  to  counsel  learned  in  the  law,  and 
it  was  certified  to  by  counsel  to  show  clear 
title  in  Mary  E.  Gano,  subject  to  the  prlcH: 
mortgage  of  $1,200,  which  was  to  be  talcen  up 
by  the  new  loan:  that  said  William  Gano  and 
Mary  E.  Gano  fraudulently  concealed  from 
the  mortgage  company,  and  all  persons  rep- 
resenting it  the  fact  of  insanity,  and  that 
the  plaintiff  never  knew  or  suspected  any 
such  insanity  until  the  same  was  alleged  in 
the  answer.  Plaintiff  prayed  that,  in  case 
the  court  should  find  the  note  and  mortgage 
sued  upon  to  be  void,  then  that  he  be  subro- 
gated to  the  lien  of  the  prior  note  and  mort- 
gnge,  and  tliat  said  lien  be  foreclosed.  The 
case  was  tried  to  the  court,  which  found 
tiiat  the  averments  contained  in  the  petition 
of  plaintiff  were  true,  and  that  plaintiff  was 
entitled  to  l)e  subrogated  to  the  lien  of  the 
original  mortgage.  .Tudgment  was  rendered 
in  favor  of  plaintiff,  and  the  defendants 
bring  the  case  here. 

The  Judgment  appears  to  have  been  ren- 
dered upon  the  theory  that  the  note  and 
mortgage  given  to  the  Jarvis-Couklin  Mort- 
gage Trust  Company  were  void  because  of 
the  Insanity  of  Mrs.  Gano,  and  that  the 
mortgage  company  was  therefore  subrogated 
to  the  rights  of  the  holder  of  the  original 
mortgage,  whicli  was  paid  off  out  of  the  pro- 
ceeds of  the  loan  made  by  the  company. 
Plaintiffs  in  error  concede  that  Martin  was 
probably  subrogated  to  the  rights  of  the 
holder  of  the  original  mortgage,  but  contend 
that  the  cause  was  barred  by  the  statute 
of  limitations  as  to  such  holder,  and  was 
therefore  barred  as  to  Martin,  upon  the  prin- 


ciple that  subrogation  carries  with  It  no 
greater  rights  than  the  creditor  possesses. 
If,  as  counsel  for  plaintiffs  In  error  states, 
this  case  Involved  the  question  as  to  wheth- 
er or  no  the  equitable  right  of  subrogation 
is  subject  to  the  bar  of  the  statute  of  limita- 
tions, and  this  question  alone,  we  would 
have  no  difflculty  in  reaching  a  decision; 
but,  as  we  view  the  case,  this  is  not  the 
questiou.  It  is  agreed  by  the  parties  that 
payments  of  interest  were  made  on  the  mort- 
gage given  to  the  Jarvis-Conklin  Mortgage 
Company,  and  the  record  shows  that  the 
last  payment  of  interest  was  made  less  than 
five  years  before  this  action  was  brought. 
What,  if  any,  was  the  effect  of  such  pay- 
ments? Would  the  effect  be  to  toll  the  stat- 
ute as  to  the  original  note  and  mortgage? 
It  was  averred  by  plaintiff  that  defendants 
fraudulently  concealed  the  fact  that  Mrs. 
Gano  had  been  adjudged  insane,  and  this 
averment  the  court  found  to  l>e  true.  What, 
if  any,  was  the  effect  of  such  fraudulent 
concealment?  Would  it  suspend  the  running 
of  the  statute  of  limitations  until  the  dis- 
covery of  the  fraud?  This  is  an  equitable 
X>roceedlng,  and  we  are  not  to  indulge  in  nice 
discriminations.  One  thing  appears  from 
the  record  very  clearly,  and  that  Is  that  the 
equities  are  with  the  plaintiff.  Defendants 
fraudulently  concealed  the  fact  of  Mrs.  Ga- 
no's  insanity.  The  mortgage  company,  in 
ignorance  of  snch  insanity,  made  a  loan  and 
took  a  mortgage  upon  Mrs.  Gano's  property. 
The  proceeds  of  the  loon  were  used  to  pay 
off  a  prior  mortgage.  The  mortgage  given 
to  the  mortgage  company  was  absolutely 
void.— never  bad  any  legal  effect,— and  the 
mortgage  company  became  subrogated  to 
the  rights  of  the  holder  of  the  original  mort- 
gage at  the  time  it  was  paid  out  of  the  pro- 
ceeds of  the  loan  made  by  the  company. 
Martin,  the  assignee,  believing  that  he  held 
a  valid  mortgage,  failed  to  assert  his  rights 
under  the  original  mortgage  until  a  time 
when  the  rights  of  the  original  holder  of 
such  mortgage  would  have  been  barred. 
His  failure  to  so  assert  his  rights  was  due 
to  the  fraudulent  concealment  by  defend- 
ants of  facts  which  rendered  his  (plaintiff's) 
mortgage  void.  Must  we  now  hold  that  de- 
fendants can  take  refuge  behind  their  own 
wrong?  We  think  not.  Equity  and  Justice 
impel  us  to  hold  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  discov- 
ery of  the  fraud,  which  was  not  until  the 
filing  of  the  answer  of  defendants,  and,  un- 
der this  view  of  the  case,  the  cause  was 
brought  In  time. 

We  think,  also,  that  the  payment  of  inter- 
est by  William  Gano  was  suilicient  to  toll 
the  statute.  The  new  mortgage  was  void, 
but  equity  kept  alive  the  lien  of  the  old 
mortgage  for  the  benefit  of  the  mortgage 
company  and  its  assignee,  Martin.  Equity 
wouitl  require  that  the  defendants  be  cred- 
ited with  the  payments  made,  upon  the 
groimd  that  "he  who  seeks  equity  must  do 
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equity."  The  payments  certainly  were 
made  In  recognition  of  an  ezistinK  obliga- 
tion. Tlie  only  obligation  existing  waa  tliat 
evidenced  by  the  original  note  and  mortgage, 
and  plaintiff  had  been  subrogated  to  all  the 
rights  of  the  original  holder  of  these,  or,  as 
counsel  for  plaintiff  expressed  it,  Martin  was 
placed  in  the  shoes  of  Murtagh,  the  original 
holder.  We  thinic,  in  view  of  all  the  facts 
and  circumstances,  we  are  justified  in  hold- 
ing that  these  payments  were  sufficient  to 
toll  the  statute.  The  judgment  of  the  dis- 
trict court  Is  affirmed. 


STOVER  V.  STOVEE. 
(Supreme  Court  of  Idaho.     June  2,  1900.) 

ACTION  FOR  DIVORCE— DISMISSAL-MOTION— 
ERROR. 

1.  It  is  error  for  the  district  covart  to  refuse 
to  enter  an  order  dismissing  an  action  brought 
by  a  wife  for  divorce  when  the  plaintiff  applies 
therefor,  and  there  is  no  affirmative  relief 
sought  by  the  defendant  by  way  of  cross  com- 
plaint or  counterclaim. 

2.  It  is  the  policy  of  the  law  to  discourage 
divorces;  hence  where  the  plaintiff  in  a  di- 
vorce suit  asks  to  dismiss,  and  no  counter  cause 
of  action  is  set  up  in  a  cross  complaint  or 
counterclaim,  the  refusal  of  the  court  to  malce 
the  order  dismissing  the  action  is  reversible 
error. 

(Syllabus  by  the  Court.) 

Am>eal  from  district  court,  Blaine  county; 
C.  O.  Stockslager,  Judge. 

Action  by  Clarinda  B.  Stover  against  James 
A.  Stover.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Silas  W.  Moody  and  Hawley,  Pnckett  A: 
Hawley,  for  appellant 

QUARLES,  J.  This  Is  the  second  time 
that  this  cause  has  been  before  this  court 
on  appeal.  Upon  a  decision  of  the  first  ap- 
peal (see  Stover  v.  Stover,  66  Pac.  263),  we 
held  that  the  cross  complaint  of  the  respond- 
ent did  not  state  a  cause  of  action,  and  that 
the  respondent  was  not  entitled  thereunder 
to  the  affirmative  relief  granted  him  by  the 
judgment,  and  reversed  the  Judgment  Up- 
on the  return  of  this  cause  to  the  lower  court 
the  plaintiff  moved  to  dismiss  her  action,  but 
her  motion  was  denied,  and  the  lower  court 
refused  to  permit  the  plaintiff  to  dismiss  her 
action.  Two  days  thereafter  the  respond- 
ent (defendant  below)  was  permitted  to  and 
did  file  au  amended  answer  and  cross  com- 
plaint, and  answer  was  filed  to  said  amended 
cross  complaint,  and  the  court  called  a  jury, 
which  was  hnpaneled  to  try  the  Issues,  which 
were  found  In  favor  of  the  respondent;  where- 
upon judgment  was  entered  in  his  favor,  from 
which  this  appeal  Is  prosecuted. 

A  number  of  errors  are  specified  by  appel- 
lant but  we  deem  it  necessary  to  consider 
only  one  of  them,  viz.  the  refusal  of  the  trial 
court  to  enter  judgment  dismissing  the  ac- 
tion. There  being  no  cross  complaint  nor 
counterclaim  stating  a  cause  of  action  and 


seeking  affirmative  relief  In  the  case,  the 
plaintiff  had  the  right  under  section  5354, 
Rev.  St.,  as  matter  of  course,  to  dismiss  her 
action.  If  there  were  any  costs  that  had  not 
been  paid,  the  court  might  liave  required 
their  payment  forthwith  as  a  condition  prece- 
dent, but  no  such  showing  is  made.  As  we 
held  In  Boyd  v.  Steele,  59  Pac.  21,  neither  the 
court  nor  clerk  can  prevent  such  dismissal. 

The  action  of  the  trial  court  in  denying 
said  motion  appears  to  be  arbitrary,  and  no 
reason  appears  in  the  record  as  to  why  the 
motion  to  dismiss  was  denied.  The  plaintiff 
being  the  wife  who  is  seeking  a  divorce,  we 
will  not  presume  that  there  were  costs  un- 
paid, which  would,  apparently,  deny  her  a 
plain,  unequivocal  right  given  by  statute. 

But  the  most  Important  consideration  that 
induces  us  to  conclude  that  said  motion 
should  have  been,  under  the  conditions  of  the 
pleadings,  sustained,  is  the  well-settled  rule 
that  it  is  the  policy  of  the  law  to  discourage 
divorce  suits,  and  not  to  encourage  them. 
This  rule  was  violated  by  the  lower  court  in 
this  cause.  Plaintiff  wanted  to  quit  the  liti- 
gation. She  asked  to  dismiss  her  actloD. 
The  court  denied  her  the  right  to  do  so. 
Two  days  afterwards  an  amended  cross  com- 
plaint was  filed  by  the  defendant  and  upon 
which  he  was  afterwards  granted  a  judg- 
ment of  divorce.  It  might  liave  been  proper, 
as  above  suggested,  for  the  court  to  have  re- 
quired the  plaintiff  to  first  pay  any  costs  that 
might  have  then  been  unpaid;  but  the  record 
does  not  show  that  there  were  any  such 
costs,  and  no  reason  whatever  is  shown  for 
the  court's  action.  Judgment  reversed,  and 
the  cause  remanded  to  the  district  court  with 
instructions  to  enter  an  order  dismissing  the 
action  as  of  the  date  said  motion  to  dismiss 
was  made,  to  wit  June  20,  1899.  Costs 
awarded  to  appellant 

HUSTON,  0.  J.,  and  SULIjIVAN,  J„  con- 
cur. 


STATE  V.  MURPHY. 
(Supreme  Court  of  Idaho.    June  2,  1900.) 

CRIMINAL  I.AW— VERDICT— IMPEACHMENT. 
The  verdict  of  a  jury  in  a  criminal  case 
cannot  be  impeached  by  the  affidavit  of  a  third 
person  as  to  statements  by  a  juror  detailing 
the  case  to  which  an  exhibit,  taken  to  the 
jury  room  upon  suggestion  of  counsel  for  the 
defendant,  was  put  by  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Owyhee  coun- 
ty;   George  H.  Stewart  Judge. 

Cornelius  B.  Murphy  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appellant 
S.  H.  Hays,  Atty,  Gen.,  for  the  State. 

HUSTOX,  C.  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree,  and 
from  the  judgment  and  the  order  overruling 
defendant's  motion  for  a  new  trial,  this  ap- 
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])eal  !a  takfen.  Thersaie'seVehU  anBlgnments 
o{  error  in  the  record,  bnt  upon  the  argu- 
ment before  uB  counsel  for  appellant  present- 
ed but  one,  predicated  upon  the  following 
facts:  Upon  the  trial  the  revolver  wltb  which 
the  homicide  was  alleged  to  have  been  com- 
mitted was  put  in  evldmce,  and  upon  sug- 
gestion of  counsel  for  the  defendant  the  Jury 
were  permitted  to  take  It  with  them  when 
they  retired  to  consider  on  their  verdict.  It 
Is  now  urged  that  the  jury  made  an  Improper 
use  of  the  revolver;  that  by  examination 
and  inspection  they  discovered  some  mysteri- 
ous contrivance  or  combination  therein  by 
which  the  defendant  had  secured  to  himself 
"a  sure  thing"  in  the  event  of  his  coming 
In  contact  with  the  deceased.  Aside  from 
the  fact  that  the  circumstances  of  the  homi- 
'dde  entirely  negative  any  such  proposition, 
the  evidence  by  which  it  is  sought  to  be  es- 
tablished is  entirely  Inadmissible  for  any  such 
purpose,  to  wit,  the  afBdavit  of  a  third  party 
as  to  the  statements  made  by  a  member  of 
the  Jury  In  his  presence  after  the  trial.  The 
contention  that  the  verdict  of  a  jury  can  be 
impeached  in  this  manner,  if  recognized, 
would  render  Jury  trials  a  mere  mockery  of 
the  law.  Finding  no  error  in  the  record, 
the  Judgment  of  the  district  court  is  affirm- 
ed. 

QUARLES  and  SUULIVAN.  JJ.,  concur. 


STATE  V.  KRUGER  et  al. 

(Supreme  Court  of  Idaho.     June  1,  1900.) 

CRIMINAL    LAW-CIRCUMSTANTIAL   BVIDKNCB 
—BURDEN  OF  PROOF. 

1.  In  the  trial  of  a  criminal  case,  where  the 
evidence  depended  upon  for  a  conviction  is 
circumstantial,  every  fact  necessary  to  con- 
nect the  defendant  with  the  commission  of  the 
alleged  crime  must  be  established  to  the  sat- 
isfaction of  the  jury  beyond  a  reasonable 
doubt,  but  this  does  not  impose  upon  the  prose- 
cution the  burden  of  proving  every  coUateiol  or 
corroborative  fact  or  circumstance  in  the  case 
beyond  a  reasonable  doubt. 

2.  Definition  of  a  "reasonable  doubt,"  as  giv- 
en in  this  case,  affirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county; 
C.  O.  Stockslager,  Judge. 

Frank  Kmger  and  others  were  convicted 
■of  burglary,  and  from  a  Judgment  and  an 
order  denying  a  new  trial  they  appeal.  Af- 
firmed. 

Lyttleton  Price,  for  appellants.  S.  H.  Hays, 
Atty.  Gen.,  for  the  State. 

HUSTON,  O.  J.  The  defendants  were  con- 
victed of  the  crime  of  burglary.  From  the 
Judgment  and  the  order  denying  new  trial 
the  appeal  Is  taken.  The  appellants  specify 
seven  errors  alleged  to  have  been  committed 
by  the  trial  court  in  the  trial  of  this  ease. 
We  will  consider  them  in  the  order  in  which 
they  are  presented  by  the  apr)€llants*  brief. 

The  first  error  alleged  is  that  the  court 
erred  in  instructing  the  Jury  as  shown  at 


foiled  87  and  88  of  the  zecdM,  Irelatlag  to 
accessories.  That  Instruction  was  a  simple 
recital  of  the  provisions  of  the  statute;  noth- 
ing more,  nothing  less.  It  might  have  been 
an  act  of  supererogation  on  the  part  of  the 
court,  but  It  cannot  be  seriously  claimed  that 
it  was  prejudicial  error. 

The  second  error  alleged  is  that  as  sh^wn 
at  the  latter  part  ot  folio  30,  p.  15,  of  the 
record,'  where  the  court  instructed  the  Jury 
that  "the  prosecution  must  prove  that  one 
or  more  of  the  defendants  did  break  into  the 
store  building,"  etc.  We  have  examined  the 
record  carefully  In  regard  to  this  specification 
of  error,  and  are  unable  to  see  wherein  there 
is  anything  upon  which  to  predicate  etiat. 

The  tlilrd  assignment  of  error  is  more  stren- 
uously dwelt  upon  by  counsel  for  appellants. 
It  is  alleged  that  the  court  instructed  the 
jury  that  "it  was  not  necessary  for  the  prose- 
cution to  prove  eadi  link  in  the  chain  of  cir- 
cumstances relied  upon  to  get  the  conviction." 
Too  often  In  the  administration  of  the  crim- 
inal law  the  intent  and  purpose  of  the  law  is 
subverted,  and  the  ends  of  Justice  defeated, 
in  the  recognition  by  courts  of  subtle  refine- 
ments of  definition;  and  in  their  attempts  to 
make  that  plainer  which  to  the  ordinary 
mind  Is  plain  enough.  In  the  direct  words 
of  the  law,  they  befog  and  obscure  the  true 
Intent  and  meaning  of  the  law,  and  thereby 
Impede,  and  too  often  defeat,  the  ends  of  Jus- 
tice. This  assignment  of  error  is  predicated 
upon  that  portion  of  the  charge  contained 
in  the  following  words  (folios  40,  41,  tran- 
script): "While  it  is  necessary  for  the  prose- 
cution to  prove  all  these  necessary  allega- 
tions, yet  It  Is  not  necessary  for  the  prosecu- 
tion to  prove  each  link  in  the  chain  of  cir- 
cumstances relied  upon  for  a  conviction;  it 
is  sufficient  if,  taking  the  testimony  alto- 
gether, you  are  satisfied  beyond  a  reasonable 
doubt  of  the  defendants'  guilt"  Counsel  for 
appellants  contends  that  this  Instruction  Is 
reversible  ern^,  and  cites  numerous  author- 
ities in  support  of  his  contention,  first  among 
which  Is  the  case  of  Com.  v.  Webster,  5 
Cush.  295.  In  that  case  the  learned  Judge 
(Chief  Justice  Shaw)  who  delivered  the  opin- 
ion says,  la  speaking  of  the  proof  necessary 
to  warrant  a  conviction  upon  circumstantial 
evidence:  "The  next  consideration  is  that 
each  fact  which  is  necessary  to  the  conclusion 
must  be  distinctly  and  Independently  proved 
by  competent  evidence,  I  say  every  fact  nec- 
essary to  the  conclusion,  because  It  may  and 
often  does  liappen  that  in  making  out  a  case 
on  circumstantial  evidence  many  facts  are 
given  in  evidence,  not  because  they  are  nec- 
essary to  the  conclusion  sought  to  be  proved, 
but  to  show  that  they  are  consistent  with 
it,  and  not  repugnant  and  go  to  rebut  any 
contrary  presumption."  Apply  the  rule  here 
laid  down  to  the  case  under  consideration. 
The  burglary  is  shown.  It  was  committed 
in  the  uighttime,  near  the  window  through 
which  entry  was  made  into  the  building. 
Tracks  were  visll)le.  These  tracks  were  fol- 
lowed for  some  miles,  occasionally  lost;  and 
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then  again  discovered.  Peculiarities  In  the 
tracks  tended  to  Identify  them  as  being  those 
made  by  defendants.  Following  these  tracks, 
the  parties  in  pursuit  come  upon  the  defend- 
ants, secreted,  or,  at  least,  partially  hidden, 
in  the  brush,  or  by  the  roadside,  In  a  sec- 
tion of  country  remote  from  a  general  thor- 
oughfare. Upon  examination  of  their  persons 
and  clothing,  money  corresponding  In  char- 
acter and  amount  to  that  lost  by  the  burglary 
was  found.  This  money  was  secreted, — sewn 
Into  their  garments;  some  attempted  to  be 
hidden  near  where  the  defendants  were  dis- 
covered. A  shirt  stud,  Identified  as  having 
been  in  the  burglarized  safe,  was  found  in 
the  possession  of  defendants.  The  attempt 
to  explain  the  conditions  by  the  defendants 
was  so  flimsy  and  unsatisfactory  as  evidently 
had  no  weight  with  the  Jury.  These  were 
the  circumstances  which,  in  the  opinion  of 
the  Jury,  were  sufBdent  to  establish  the  guilt 
of  defendants. 

Counsel  for  appellants  contend  that  the 
proof  of  the  following  of  the  tracks  was  not 
satisfactory  or  conclusive;  that  at  several 
points  the  tracks  were  lost,  and  only  found 
again  after  a  lapse  of  several  miles.  Objec- 
tion is  also  made  that  the  money  found  upon 
the  defendants  was  not  epeclflcally  identified 
as  that  taken  from  the  burglarized  safe;  that, 
while  the  shirt  stud  found  In  the  possession 
of  defendants  was  Identified,  it  was  not  shown 
to  have  been  the  one  placed  in  the  safe  by 
the  owner.  It  matters  not  how  the  defend- 
ants were  traced,— whether  by  Information, 
or  by  following  tracks  supposed  to  be  theirs. 
The  facts  connecting  them  with  the  alleged 
crime  were  the  condition  and  circumstances 
imder  which  they  were  found;  that  they  had 
upon  them  money  of  an  amount  and  char- 
acter corresponding  with  that  taken  from 
the  safe;  tiiat  the  same  was  secreted,  and 
concealed,  or  attempted  to  be,  In  a  manner 
not  consistent  with  an  honest  acquisition. 
The  evidence  in  regard  to  the  shirt  stud,  it 
seems  to  us,  le  sulfldent  to  establish  Its  Iden- 
tification. Both  of  the  McGowans  identify  It 
as  having  belonged  to  their  father;  that  he 
kept  It,  with  other  articles  of  Jewelry,  in  a 
box  of  a  certain  description;  that  upon  his 
deathbed,  neither  of  his  sons  being  present,  he 
left  word  with  a  third  party  that  the  box, 
with  its  contents,  was  deposited  in  the  safe 
of  Bflt»hford.  Bashford  testifies  that  he  re- 
ceived tlie  box,  but  did  not  examine  the  con- 
tents. The  falliu*  by  the  defendants  to  give 
any  satisfactory  explanation  of  these  facts 
consistent  with  Innocence  on  their  part  all 
tended  to  establish  guilt  But  counsel  In- 
sists that  this  evidence  was  not  sufficient  to 
establish  the  guilt  of  the  defendants  "l)eyond 
a  reasonable  doubt"  Perhaps  not  In  the 
mind  of  coimsel,  but  it  seems  to  have  done 
so  with  the  Jury. 

But  counsel  insists  tliat  the  definition  of  a 
"reasonaWe  doubt"  as  given  by  the  court  is 
not  correct,  and  that  the  failure  of  the  court 
to  give  a  correct  definition  is  reversible  error. 
Next  to  a  resort  to  evidence  of  previous  good 


reputation,  the  laat  refuge  of  a  defendant  In 
criminal  cases  is  a  criticism  of  the  trial  court's 
definition  of  a  "reasonable  doubt"  and  the 
persistency  of  this  contention  has  been  ac- 
centuated by  the  efforts  of  trial  courts  to 
make  that  plainer  by  elaboration  which  Is 
plain  enough  in  itself.  We  do  not  think  it  an 
undue  stretch  of  credulity  for  the  trial  court 
to  assume  that  a  person  possessed  of  intelli- 
gence sufficient  to  permit  his  retention  upon 
a  Jury  in  the  trial  of  a  criminal  case  may  be 
presumed  to  understand  the  meaning  of  a 
reasonable  doubt,  when  he  Is  Informed  by  the 
court  that  "it  must  be  a  doubt  arising  from 
the  evidence  In  the  case,  and  not  derivable 
from,  or  dependent  upon,  any  extraneous  fact 
or  circumstance."  Chief  Justice  Shaw,  in  the 
celebrated  Webster  Case,  supra,  says,  speak- 
ing of  a  "reasonable  doubt":  "It  is  a  term 
often  used,  probably  pretty  well  understood, 
but  not  easily  defined;"  and  there  Is  where 
all  the  difficulty  arises.  The  desire  to  shed 
more  light  upon  that  which  is  already  suffi- 
ciently luminous  inevitably  results  in  prac- 
tical obscurity.  If  it  is  apparent  from  the 
record  that  the  definition  of  a  "reasonable 
doubt,"  as  given  by  the  trial  court  has  tend- 
ed to  impair  or  prejudice  any  right  of  the 
defendant  snch  action  of  the  trial  court  should 
be  corrected  here;  but,  from  a  most  careful 
scrutiny  of  the  instructions  contained  in  the 
record  in  this  case,  we  are  constrained  to 
say  that  every  right  of  the  defendants  under 
the  law  was  fully  accorded  and  protected. 
Besides,  the  definition  of  a  "reasonable 
doubt,"  as  given  by  the  court  In  this  case, 
was  recognized  and  affirmed  by  this  court 
in  People  v.  Dewey,  2  Idaho,  79.  6  Pac.  103, 
and,  while  conceding  that  the  decision  in  that 
case  Is  subject  to  criticism,  we  do  not  feel 
authorized  to  repudiate  It. 

The  introduction  In  evidence  of  the  piece 
of  cloth  said  to  have  been  found  at  Pole  Cor- 
ral, where  it  was  supposed  tlie  defendants  had 
stopped,  and  which  piece  of  cloth  fitted  into 
a  rent  and  agreed  in  character  and  texture 
with  the  lining  of  the  coat  of  the  defendant 
Daugherty,  is  objected  to.  This  could  not 
be  called  "a  link  In  the  chain  of  circumstan- 
ces" connecting  defendants  with  the  crime 
charged.  It  was  merely  a  corroborative  cir- 
cumstance, which  might  or  might  not  have 
weight  with  the  Jury. 

In  regard  to  the  action  of  the  trial  court 
In  pronouncing  sentence  in  this  ease,  we  can 
only  say  the  statute  fixes  the  limits  of  punish- 
ment for  the  offense  of  which  a  defendant 
has  been  convicted,  and  within  the  limits  so 
prescribed  the  trial  court  has  discretion,  and 
■we  do  not  think  that  the  exercise  of  such 
discretion  is  reviewable  in  this  court.  If  the 
punishment  prescribed  is  out  of  proportion 
to  the  crime  of  which  the  party  has  been 
convicted.  Its  correction  lies  with  another  tri- 
bunal provided  by  law.  Not  finding  reversible 
error  in  the  record,  the  Judgment  of  the  dis- 
trict court  is  affirmed. 

QUARLE8  and  SULLIVAN,  33.,  concur. 
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WYOMING  NAT.  BANK  OF  LARAMIE  y. 
BROWN  et  al. 

(Supreme  Court  of  Wyoming.    June  29,  1900.) 

IMPAIRING  OBLIGATION  OF  CONTRACTS— RE- 
DUCING INTEREiST  ON  JUDGMENT. 

1.  A  prior  contract  on  which  a  judgment  Is 
based  is  not  impaired  by  a  law  reducing  the 
rate  of  interest  on  the  judgment,  as  the  con- 
tract is  extinguished  by  the  judgment. 

2.  Act  Feb.  H,  1895,  reducing  interest  on 
all  judgments,  applies  to  a  judgment  already 
existing  only  from  the  time  of  its  passage,  as 
the  judgment  creditor  has  a  vested  right  to  the 
interest  accruing  on  bis  judgment  up  to  the 
date  of  the  change  in  the  law. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  S3  Pac.  291. 

POTTER,  G  J.  The  plaintiff  has  applied 
for  a  rehearing  In  this  case.  The  points 
urged  in  connsel's  brief  are  practically  the 
same  as  those  insisted  on  at  the  original 
hearing,  and  they  were  then  fully  considered 
by  the  court,  although  the  opinion  may  not 
have  specifically  referred  to  them.  Upon  a 
careful  review  of  the  questions  involved,  and 
an  examination  of  the  cases  cited  by  coun- 
sel in  bis  present  brief,  we  are  satisfied 
with  the  correctness  of  the  conclusions  al- 
ready announced.  7  Wyo.  494,  53  Pac.  291. 
By  the  great  preponderance  and  weight  of 
authority,  a  judgment  is  not  a  contract,  with- 
in the  meaning  of  the  constitutional  pro- 
hibition against  laws  Impairing  the  obligation 
of  contracts.    1  Blaclt,  Judgm.  ${  7-11. 

But  counsel  Insists  that  the  prior  contract 
loids  its  force  and  obligation  to  the  judg- 
ment to  such  an  extent  that  it  is  impaired 
by  a  law  reducing  the  rate  of  interest  upon 
the  judgment.  We  do  not  think  so.  The 
cases  cited  upon  that  point  are  inapplicable, 
except  those  adopting  the  view  that  the 
judgment  is  itself  a  contract.  The  contract 
has  been  merged  in  the  judgment,  or,  as  has 
been  said,  it  has  been  extinguished  by  the 
judgment,  wliich  is  a  higher  security.  "The 
liability  of  the  debtor  no  longer  rests  upon 
his  voluntary  agreement,  but  upon  the  ad- 
judication of  the  court  Into  which  the  former 
has  imssed."  McDonald  v.  Dickson,  87  N. 
C.  404.  A  familiar  principle  will  serve  to 
clearly  Illustrate  this.  It  is  well  settled  that 
a  Judgment  carries  only  such  a  rate  of  Inter- 
est as  may  be  established  by  law,  notwith- 
standing that  the  contract  or  cause  of  action 
on  which  It  was  founded  may  bear  a  higher 
rate;  and  this  is  so  because  of  the  merger 
of  the  contract  in  the  judgment,  and  there- 
after the  law,  and  not  the  parties,  prescribes 
the  interest  2  Black,  Judgm.  §  982.  The 
legislature  recognized  this  principle  by  the 
proviso  of  the  section  of  the  law  of  1896 
under  consideration,  whereby  it  is  enacted 
that  when  a  Judgment  shall  be  founded  upon 
a  contract,  verbal  or  written,  by  the  terms 
61  P.-80 


whereof  a  rate  of  Interest  less  than  8  per 
cent,  shall  have  been  agreed  upon,  the  rate 
upon  the  Judgment  shall  be  the  same  as  that 
provided  for  by  the  contract,  but  no  such 
provision  is  made  in  the  case  of  a  judgment 
upon  a  contract  bearing  a  rate  greater  than 
that  ordinarily  allowed  upon  judgments.  In 
such  case  the  rate  of  8  per  cent  governs  the 
judgment  It  is  true,  as  stated  by  Brown 
in  his  work  on  Judgments  (section  11),  that 
statutes  have  been  declared  invalid,  as  ob- 
noxious to  the  inhibition  against  the  impair- 
ment of  the  obligation  of  contracts,  which 
vacated  judgments,  granted  new  trials,  enact- 
ed shorter  statutes  of  limitation,  greater  ex- 
emptions of  the  debtor's  property,  and  the 
like;  not  however,  because  they  impaired 
the  judgment  but  on  the  ground  that  they 
destroyed  the  remedy  on  the  original  eon- 
tract  And  as  to  that  class  of  cases  the 
court  In  Morley  v.  Railway  Co.,  146  U.  S. 
162,  13  Sup.  Ct.  54,  36  L.  Ed.  92S,  declared 
them  Inapplicable  to  the  consideration  of  a 
statute  reducing  the  rate  of  Interest  upon 
Judgments.  Much  that  was  said  in  the  orig- 
inal opinion  in  discussing  the  principles 
underlying  Interest  upon  judgments  Is  also 
pertinent  here,  and  demonstrates  the  dlflTer- 
ence,  in  respect  to  interest,  between  the  con- 
tract and  a  Judgment  founded  thereon. 

It  is  further  urged  that  the  statute  of  1895 
ought  not  to  be  construed  as  affecting  judg- 
ments already  existing,  because  of  the  pro- 
vision that  judgments  shall  bear  interest  at 
the  prescribed  rate  "from  the  date  of  the 
rendition  thereof."  It  Is  Insisted  that  tlie  use 
of  the  language  quoted  discloses  an  Intention 
that  the  act  should  have  effect  only  upon 
judgments  recovered  subsequent  to  the  pas- 
sage of  the  act.  Inasmuch  as  the  law  pre- 
viously in  force  allowing  interest  upon  judg- 
ments was  expressly  repealed  by  the  act  of 
1895,  and  there  is  no  exception  in  the  statute, 
we  think  it  must  be  construed,  at  least  the 
clause  of  the  section  preceding  the  proviso, 
as  covering  the  case  of  all  judgments,  wheth- 
er rendered  before  or  after  the  date  of  the 
passage  of  the  act.  That  is  the  only  law 
authorizing  interest  upon  Judgments  after  Its 
date.  But  It  will  not  be  so  construed  as  re- 
ducing the  rate  prior  to  the  time  of  the 
enactment  of  the  statute.  The  Judgment 
creditor  has  a  vested  right  to  the  interest 
which  accrued  ui)on  his  Judgment  under  the 
law  then  in  force  up  to  the  date  of  the  change 
in  the  law.  Hence,  as  to  judgments  already 
existing,  the  rate,  under  the  act  of  1895, 
should  be  applied  only  from  the  time  of  its 
passage.  This  question  was  taken  into  con- 
sideration when  our  conclusions  were  orig- 
inally announced,  and  the  answer  to  the 
reserved  question  accorded  with  the  view 
above  expressed.    Rehearing  will  be  denied. 

CORN  and  KNIGHT,  JJ.,  concur. 
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FIRST  NAT.  BANK  OF  ROCK  SPRINGS, 

WYO.,  T.  FOSTER. 
(Supreme  Court  of  Wyoming.    June  26,  1900.) 

JURY— VERDICT— UNANIMITY— APPBAlf— IN- 
STRUCTION—REVIEW. 

1.  Const,  art.  1,  8  9,  provides  that  the  right 
of  trial  by  jury  shall  remain  inviolate  in  crim- 
inal cases,  but  a  jury  in  civil  cases  in  all 
courts  not  of  record  may  .consist  of  less  than 
12  men,  as  may  be  prescribed  by  lav7.  Rev. 
St.  1899,  g  3G51,  provides  that  in  all  civil  cases 
which  shall  be  tried  by  jury  three-fourths  of 
the  jurors  may  return  a  verdict,  which  shall 
have  the  same  effect  as  if  returned  by  all  the 
jurors.  Held,  that  this  section  of  the  con- 
stitution did  not  authorize  the  legislature  to 
dispense  with  the  unanimity  of  a  verdict,  and 
the  statute  was  void. 

2.  Though  no  exception  was  taken  to  an  in- 
struction that  three-fourths  of  a  jury  may 
return  a  verdict,  where  the  receiving  and  en- 
tering of  such  a  verdict  was  objected  to,  atjd 
exception  taken  to  the  overraling  of  the  ob- 
jection, it  brings  the  question  of  the  validity 
of  such  a  verdict  regularly  before  the  court 
on  appeal.  ' 

Error  to  district  court,  Sweetwater  coun- 
ty;   David  F.  Craig,  Judge. 

Action  by  Richard  Foster  against  the  First 
National  Bank  of  Rock  Springs,  Wyo.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Reversed. 

D.  A.  ReavlU,  for  plaintiff  In  error.  John 
H,  Chiles,  for  defendant  In  error. 

CORN,  J.  Defendant  In  error  brought  suit 
against  plaintiff  in  error  upon  a  lost  certifi- 
cate of  deposit.  Under  the  instruction  of 
the  court  that  three-fourths  of  the  Jury  might 
concur  In  and  return  a  verdict,  a  verdict  for 
the  plaintiff  was  returned  signed  by  ten  of 
the  jurors,  the  other  two  refusing  to  concur. 
The  defendant  below  objected  to  the  verdict 
being  received,  for  the  reason  that  It  was 
not  imanimouB,  and  therefore  not  a  lawful 
verdict.  The  objection  was  overruled,  and 
the  verdict  entered,  and  the  defendant  took 
its  exception.  Our  declaration  of  rights  (art- 
icle 1,  i  9,  of  the  constitution)  provides: 
"The  right  of  trial  by  Jury  shall  remain  In- 
violate in  criminal  ca.ses,  but  a  Jury  In  civil 
cases  In  all  courts,  not  of  record,  may  con- 
sist of  less  than  twelve  men,  as  may  be 
prescribed  by  law.  Hereafter  a  grand  Jury 
may  consist  of  twelve  men,  any  nine  of 
whom  concurring  may  find  an  indictment, 
but  the  legislature  may  change,  regulate  or 
abolish  the  grand  Jury  system."  Section 
3051,  Rev.  St.  1899,  provides  that:  "In  all 
civil  cases  In  any  of  the  courtH  of  the  state 
of  Wyoming,  which  shall  be  tried  by  a  Jury, 
three-fourths  of  the  number  of  the  Jurors 
sitting  in  any  such  ease  may  concur  in  and 
return  a  verdict  in  said  case,  and  such  ver- 
dict shall  have  the  same  force  and  effect 
as  though  found  and  returned  by  all  the 
Jurors  sitting  In  said  case;  but  whenever 
such  verdict  is  found  and  returned  by  a  less 
niiinlH-r  than  twelve,  said  verdict  shall  be 
sijtiu'd  by  each  Juror  concurring  therein." 
The  plaintiff  In  error  Insists  that  the  statute 


Is  In  violation  of  tbe  section  of  the  constitu- 
tion above  quoted,  and  this  Is  the  only  Im- 
portant question  presented.  No  other  of  the 
state  constitutions,  so  far  as  we  are  advised, 
contains  precisely  the  same  provision  as  ours, 
except  that  of  Oolorado.  But  the  general 
question  here  Involved  has  repeatedly  been 
before  the  courts  of  this  countiy  for  consid- 
eration, and  certain  propositions  which  Uc 
at  the  threshold  of  the  discussion  are  well 
settled.  It  is  conceded  that  In  almost  all  of 
the  states  the  legislature  may  lawfully  exer- 
cise not  only  such  powers  as  are  specifically 
enumerated,  but  that  It  Is  Invested  with  the 
entire  legislative  power  of  the  state,  except 
as  restrained  by  the  provisions  of  the  con- 
stitution. And  our  constitution,  in  line  with 
moat  of  the  others  (article  3,  {  1),  provides 
that  "the  legislative  power  shall  be  vested  In 
a  senate  and  bouse  of  representatives,  which 
shall  be  designated  'the  legislature  of  the 
state  of  Wyoming.' "  It  Is  also  so  well  set- 
tled as  to  require  no  reference  to  authorities 
that  when  the  constitution  secures  to  liti- 
gants the  right  of  trial  by  jury  the  legislature 
has  no  power  to  deny  or  impair  such  right. 
The  courts  have  uniformly  held  also  that 
the  word  "Jury,"  as  used  in  our  constitutions, 
when  not  otherwise  modified,  means  a  com- 
mon-law Jury  composed  of  12  men,  whose 
verdict  shall  be  unanimous.  As  stated  by 
the  supreme  court  of  Minnesota:  "The  ex- 
pression trial  by  Jury*  is  as  old  as  Magna 
Charta,  and  has  obtained  a  definite  historical 
moaning,  which  is  well  understood  by  all 
English-speaking  peoples;  and  for  that  reason 
no  American  constitution  has  ever  assumed 
to  define  It.  We  are  therefore  relegated  to 
the  history  of  the  common  law  to  ascertain 
Its  meaning.  The  essential  and  substantive 
attributes  or  elements  of  Jury  trial  are,  and 
always  have  been,  number.  Impartiality,  and 
unanimity.  The  Jury  must  consist  of  twelve. 
They  must  be  impartial  and  Indifferent  be- 
tween the  parties;  and  their  verdict  must 
be  unanimous."  Lommcn  v.  Gaslight  Co., 
G.-.  Minn.  196,  68  N.  W.  58,  38  L.  R.  A,  437. 
An  extended  list  of  the  cases  is  given  In  the 
note  to  State  v.  Bates  (Utah)  43  h.  R.  A. 
4S  (s.  c.  47  Pac.  78).  It  Is  unquestioned, 
also,  that  at  the  adoption  of  the  constitution 
the  right  existed  in  Wyoming  as  at  common 
law;  that  is.  In  felonies  and  In  all  common- 
law  cases  In  the  district  court— our  court  of 
general  common-law  Jurisdiction— the  right 
was  to  an  impartial  Jury  of  12  men  and  a 
unanimous  verdict.  It  is  also  conceded  that 
the  people  of  the  state  had  the  power  by  their 
constitution  to  preserve  or  abrogate  the  right, 
or  make  such  modifications  of  it,  and  estab- 
lish snch  modes  of  trial,  as  might  be  deemed 
expedient.  These  general  propositions  be4ng 
settled,  the  question  before  us  is  to  ascertain 
to  what  extent  the  right  of  trial  by  Jury, 
as  above  defined.  Is  preserved  by  the  section 
of  the  declaration  of  rights  above  quoted. 
As  to  the  right  in  criminal  cases  there  Is  no 
room  for  construction.    The  language  is  ex- 
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press  that  It  shall  remain  Inviolate;  that  Is, 
that  a  person  charged  with  crime  has  the 
right,  as  heretofore,  to  demand  a  trial  by  12 
impartial  men,  whose  Terdict  must  be  ttnanl- 
mous  In  order  to  support  a  judgment.  In 
cItII  cases  the  language  is  also  express  as  to 
the  matter  of  number,— one  of  the  three  es- 
sentials of  a  Jury  trial  at  common-law,— and 
the  legislature  is  empowered  to  provide  by 
law  for  Juries  consisting  of  less  than  12. 
There  is  no  room  for  construction.  But  tliere 
is  no  speclflc  mention  In  the  section  or  any- 
where in  the  constitution  of  the  third  essen- 
tial of  unanimity.  Is  it,  then,  to  be  deemed 
a  matter  unprovided  for,  a  right  not  pre- 
served, leaving  the  legislature  at  full  liberty 
to  enact  such  laws  upon  the  subject  as  it 
may  deem  proper,  unrestrained  by  the  con- 
stitution? We  do  not  think  so.  The  whole 
section  must  be  construed  together.  The  sub- 
ject of  it  is  the  right  of  trial  by  Jury,  and 
we  think  the  intention  of  the  framers  rea- 
sonably appears  to  have  been  to  preserve  the 
right  inviolate  in  criminal  cases,  and  to  point 
out,  by  way  of  permission  to  the  legislature, 
wherein  the  common-law  right  might  be  in- 
vaded by  statute  in  civil  cases.  It  is  as  if  the 
constitution  had  said:  "With  reference  to 
the  right  of  trial  by  Jnry  it  is  provided  that 
in  criminal  cases  it  shall  remain  in  all  re- 
spects as  heretofore.  In  civil  cases  it  shall 
remain  as  heretofore,  except  that  the  legisla- 
ture may  provide  for  a  number  less  than 
twelve  to  constitute  a  Jury."  There  is  no 
other  reasonable  construction;  for.  If  a  rule 
Is  to  be  applied  that  the  legislature  have 
jiower  to  enact  any  laws  upon  the  subject 
unless  prohibited  in  express  language,  then 
they  may  entirely  abolish  the  right  and  prac- 
tice of  trial  by  Jury  in  civil  cases,  for  they 
are  not  expressly  prohibited  from  so  doing. 
Yet  there  appears  nowhere  In  the  constitu- 
tion any  intention  to  abrogate  the  right  or  to 
But>stitute  any  other  mode  of  triaL  But  the 
form  of  statement,  when  viewed  In  the  light 
of  the  surroundings,  makes  it  manifest  that 
the  Intention  was  to  preserve  the  right  The 
provision  in  regard  to  number  Is  by  way  of 
permission,  indicating  clearly  that  in  the  Judg- 
ment of  the  framers  of  the  constitution  per- 
mission was  necessary.  It  is  also  stated  as 
au  exception,  the  word  "but"  being  used  in 
its  very  customary  meaning  of  "except" 
That  It  la  stated  as  an  exception  is  also 
shown  by  the  use  of  the  word  "Jury"  Itself. 
It  cannot  be  supposed  that  the  convention 
were  ignorant  of  the  legal  meaning  of  the 
word,  but  they  must  be  presumed  to  have 
iised  it  in  its  correct  legal  sense  of  a  body 
of  12  Impartial  men,  whose  verdict  must  be 
unanimous.  And  it  is  evident  they  did  so 
iiae  it  It  is  so  used  in  the  first  clause  se- 
curing the  right  inviolate  in  criminal  cases. 
The  provision  that  the  number  may  be  less 
than  "twelve"  is  clear  evidence  that  the 
word  as  used  referred  to  the  body  uni- 
versally known  to  be  composed  of  12  men. 
It  is  permission  to  the  legislature  to  make  a 


designated  change  in  the  common-law  Jnry; 
to  reduce  the  common-law  number,  12.  It 
is  not  essential  tuat  a  prohibition  upon  the 
legislature  should  be  in  express  terms.  It 
may  be  by  implication.  Page  v.  Allen,  58 
Pa.  St  345.  It  will  scarcely  be  contended 
that  an  act  would  be  valid  providing  for  the 
trial  of  causes  by  a  Jury  chosen  by  the  plain- 
tiff, or  by  the  party  by  whom  the  Jury  was 
first  demanded,  thus  disregarding  the  ele- 
ment of  Impartiality.  Yet  by  the  arg:ument 
of  counsel  there  is  no  prohibition  upon  such 
legislation.  And  it  is,  indeed,  no  more  pro- 
hibited than  a  disregard  of  the  element  of 
unanimity  is  prohibited.  Neither  is  prohib- 
ited except  by  the  use  of  the  word  "Jury," 
the  plainly  implied  provision  for  "trial  by 
Jury,"  which,  as  matter  of  definition,  neces- 
sarily involve  and  include  both  impartiality 
and  unanimity  of  verdict  This  view  is  for- 
tified by  reference  to  the  remainder  of  the 
section  (section  9,  art.  1,  Const.)  In  regard  to 
grand  juries:  "Hereafter  a  grand  Jury  may 
consist  of  twelve  men,  any  nine  of  whom 
concurring  may  find  an  indictment  but  the 
legislature  may  change,  regulate  or  abolish 
the  grand  Jury  system."  Here  It  was  deem- 
ed necessary,  if  the  grand-Jury  system  was 
to  be  changed  or  abolished  by  law,  that  the 
legislature  should  have  express  permission 
to  take  such  action.  Bat  any  such  permis- 
sion to  change,  regulate,  or  atraiish  the  sys- 
tem of  trial  by  Jury  is  conspicuous  by  its 
absence.  The  reasonable  conclusion  is  that 
there  was  no  intention  to  give  it  or  to  per- 
mit any  interference  with  the  right  to  the 
ancient  customary,  and  familiar  mode  of 
trial  except  in  the  one  particular  pointed  out. 
Some  other  states  adopting  constitutions  in 
comparatively  recent  years  have  provided 
for  the  change  in  the  Jury  system  attempted 
in  the  act  under  consideration.  But  in  every 
case,  so  far  as  our  investigation  has  extend- 
ed, the  change  has  been  made  either  by  a 
direct  constitutional  provision,  or  by  specific 
authority  contained  in  the  constitution  em- 
powering the  legislature  to  make  it.  Only 
in  Colorado  and  this  state  has  the  attempt 
been  made  to  accomplish  the  purpose  by  leg- 
islative enactment  without  express  constitu- 
tional sanction.  The  question  has  not  been 
directly  passed  upon  by  the  Colorado  court. 
But  in  Huston  v.  Wadsworth,  5  Colo.  213. 
the  question  was  as  to  the  power  of  the  trial 
court  to  refer  a  common-law  action  without 
the  consent  of  the  parties.  And  in  sustain- 
ing the  procedure  the  supreme  court  of  that 
state  say:  "Section  23  of  the  bill  of  rights, 
referred  to  in  the  appellant's  brief,  secures 
the  right  of  trial  by  Jury  in  criminal  cases, 
but  imirases  no  restriction  upon  the  legisla- 
ture in  respect  to  the  trial  of  civil  causes." 
Subsequently  a  bill  in  substance  the  same  as 
section  3(;ol  of  our  statutes  was  pending  be- 
fore the  legislature,  and,  upon  its  being  re- 
ferred to  the  attorney  general,  his  opinion 
was  that  it  was  in  conflict  with  the  clause 
of  the  constitution  above  quoted.    Upon  a 
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further  reference  to  the  supreme  court  for 
their  oitiniou,  they  say  that  the  languaire  of 
the  court,  as  constituted  when  the  decision 
In  Huston  v.  Wadsworth  was  rendennJ,  sup- 
ports the  constitutionality  of  the  act.  But 
under  their  rule  in  such  cases  tliey  decline 
«>ither  to  question  or  sanction  the  correctness 
of  that  opinion  in  an  ex  parte  proceeding. 
In  re  Senate  Kill  Xo.  142  (Colo.  Sup.)  TiO  Pac. 
5W.  The  most  that  can  be  said,  therefore, 
Ijcrhaps  is  that  the  question  of  the  constitu- 
tionality of  the  act  is  undetermined  In  Colo- 
rado. In  order  to  sustain  the  constitutional- 
ity of  this  section  of  the  statute,  it  Is  neces- 
8ar.v  for  this  court  to  say  that  there  is  no 
right  of  trial  by  Jury  in  civil  cases  under  the 
<-oustituti<>n  in  this  state,  but  that  each  snc- 
<-eeding  session  of  the  legislature  may  In- 
vent and  est.-tblish  any  mode  of  trial  that  the 
whim  of  the  hour  or  any  supposed  exigencies 
of  convenience  or  economy  might  dictate. 
I'uder  such  a  ruling  it  would  be  couq)eteut 
for  tlie  legisliiture  to  provide  tliat  tlie  Judge 
of  tlie  district  sliould  call  into  court  the  par- 
tisan board  of  coimty  commissioners,  and 
submit  to  them  for  decision  by  a  majority 
vote  all  civil  causes  pending  in  any  county. 
It  is  perfectly  clear  that  no  such  revolution- 
ary destruction  of  ancient  landmarks  was 
ever  contemplated.  The  whole  tenor  of  the 
instrument  mal<es  It  plain  that  the  ancient 
method  of  trial  by  Jury  was  not  to  be  aban- 
doned, but  was  to  be  retained  and  preserved 
excejit  as  designated  In  the  constitution  it- 
self, and  what  the  essentials  of  that  method 
are  is  not  a  matter  of  construction  or  con- 
jecture. We  think  the  statute  is  clearly  un- 
constitutional. 

It  is  further  objected  that  no  exception 
was  taken  to  the  Instruction  of  the  court 
that  three-fourths  of  the  Jury  might  return 
a  verdict,  and  that  the  defendant  must  be 
held  to  have  waived  Us  right.  But  the  re- 
ceiving and  entering  of  the  verdict  were  ob- 
jected to,  and  exception  taken  to  the  deci- 
sion of  the  court  in  overruling  the  objection. 
This  exception  brings  the  question  regularly 
l)efore  tills  court  for  its  decision,  and  the 
most  that  can  be  claimed  Is  that  tlie  errone- 
ous Instruction  will  not  be  considered  as  a 
ground  of  reversal.  The  Judgment  will  he 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

POTTKU,  C.  J.,  and  KXKillT.  J.,  concur. 


POWIOR  pf  nl.  V.  SLA  et  al. 

(.Supveme  Court  of  Slontaiia.    June  23.  1000.) 

MINING  CLAIMS  —  FORFEITURE  —  ASS^SMBNT 
WORK— LOCATIO.N'-DEML'RREK  TO 
COU.VTERCLAI.M. 
1.  Since   Kcv.   St.    V.    S.   $   2.S24.    imthorizes 
the  expciKlitiire   rcHiiiireil  to  be  made  ou   lode 
mining  ciniiiis  to  be  oitlier  in  work  and   labor 
or  iinpi-ovciiients.  it  is  not  suffi<-ient  for  defend- 
nnt».  claiming  under  a  relocation  after  an  al- 
leged forfeiture  by  plaintiffs,  to  allege  as  such 


forfeiture  that  pinintiifs  failed  during  certain 
years  to  perform  $100  worth  of  work  and  labor 
on  the  riniui,  liitt  they  must  also  negative  the 
expenditure  of  that  ninoiint  in  iniprovcmcnts. 

•2.  Under  Coiup.  St.  Mont.  1SS7.  div.  .5,  S 
1477,  requiriug  locators  of  mining  claims  to 
make  and  file  for  record  with  tlie  county  r<- 
corder  a  declaratory  statement  thcrof  on  onth, 
it  is  not  sufficient  for  defendants,  claiming  un- 
der a  location  after  an  alleged  forfeiture  b.v 
plaiiitifTs.  to  allege  simply  tliat  they  have  caus- 
ed a  reconi  notice  of  their  location  to  be  made, 
for  this  is  a  mere  conclusion,  and  does  not  sug- 
gest tliat  the  notice  was  ever  verilied.  or  put 
on  recoid  in  the  proper  county. 

.'$.  The  fact  that  u  demurrer  to  an  answer  de- 
nominates it  a  ■'defense"  instead  of  a  "coiiii- 
terclaim"  will  be  regarded  in  the  appellate 
court  as  immaterial,  where  both  counsel  and 
the  trial  court  have  treated  it  as  attucking 
the  pleading  as  a  counterclaim. 

4.  \\'luM'e  a  deinnrrer  is  iiiterpised  to  a  coun- 
ten'laini  on  the  ground  that  it  does  not  state 
faits  sullieieiit  to  constitute  a  I'an.se  of  action, 
I  tills  lieiiig  n   ground   of  demurrer  under   CVxIe 
I  Civ.  Proc.  S  (kSO,  subd.  (!.  it  is  suiricient  to  state 
I  the  objection  in  the  language  of  that  subdivi- 
sion. 

.\ppeal  from  district  court,  Lewis  and 
Clarlje  county;   Henry  X.  Blake,  Judge. 

Action  In  ejectment,  brought  by  T.  C.  Pow- 
er and  .John  B.  Wilson  against  .lames  Sla 
and  Con  Kelly.  From  a  Judgment  In  favor 
of  plaintiff's,  defendants  apiieal.    Affirmed. 

Action  In  ejectment  Involving  the  owner- 
ship and  possession  of  the  Clementh,  Union 
Jack,  and  Blue  Boy  contiguous  lode  mining 
claims,  situate  In  licwls  and  Clarke  county, 
and  deslgnatetl  by  the  L'nited  States  survey- 
or general  at  Helena  as  mineral  surveys  Xos. 
1,743,  2,20«,  and  2,207.  The  complaint  states 
first  a  cause  of  action  In  the  usual  form,  and 
then  In  a  second  count  alleges  grounds  for 
equitable  relief  by  way  of  injunction  to  pre- 
vent trespassing  by  defendants  pending  the 
litigation.  The  defendants  Join  Issue  upon 
all  the  allegations  except  as  to  their  hostile 
possession  of  the  ground  embraced  In  the 
(lementb  lode  mining  claim.  Of  this  they 
claim  to  be  the  beneficial  owners.  They 
then  proceed  to  set  up  an  equitable  defense 
by  way  of  "cross  complaint,"  by  which  It  Is 
sought  to  have  plaintiffs  declared  trustees  of 
the  legal  title  to  the  Clementh  claim  for  the 
benefit  of  defendants,  and  to  compel  a  trans- 
fer of  this  title  to  them  by  suitable  convey- 
ance. The  facts  upon  which  they  seek  this 
relief  are  alleged  as  follows:  "(1)  That  on 
the  10th  day  of  April,  1S8(},  plaintiffs  claimed 
to  be  In  the  actual  occupation  and  possession 
of  that  certain  quartz  lode  mining  claim 
known  and  designated  as  the  'Clementh 
Quartz  I^ode  Mining  Claim,'  situate  in  Ten 
Jllle  (unorganized)  mining  district  In  Lewis 
and  Clarke  county,  Montana,  under  a  loca- 
tion and  record  thereof  theretofore  claimed 
to  be  made,  in  acrordance  witu  the  regula- 
tions of  said  district  and  the  laws  of  the 
T'nited  States  and  of  the  said  territory  In 
such  case  made  and  provided  by  tlieir  gran- 
tors and  predecessors  In  Interest  (2)  That 
on  the  10th  day  of  April,  1880,  the  said  plaln- 
tifTs  made  their  application  Im  the  United 
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States  land  office  sit  Helena,  In  said  territory, 
now  state,  of  Montana,  for  a  patent  for  said 
premises,  the  same  being  designated  'Survey 
No.  1,74.'$'  and  'Mineral  Application  No.  1,- 
CCi";  and  that,  notwithstanding  said  plaintiffs 
were  so  claiming  to  be  In  possession  thereof, 
and  entltletl  to  the  possession  thereof,  they 
failed  and  neglected  to  do  and  perform  one 
hundred  dollars'  worth  of  work  or  labor  there- 
on, or  any  work  or  labor  thereon,  during  the 
years  188!),  INA),  and  1891,  on  account  where- 
of said  mining  claim  became  open  for  reloca- 
tion in  the  snnie  manner  as  if  no  location  had 
ever  been  made  of  the  same,  and  said  applica- 
tion abandoned.  (3)  That  while  the  said 
premises  were  thus  a  part  of  the  imoccupled 
and  unappropriated  lands  of  the  United 
States,  and  open  to  relocatJon,  and  before  the 
said  plaintiffs,  or  their  grantors,  or  the  orig- 
inal locators  thereof,  or  their  successors  In 
interest,  had  resumed  work  upon  said  prem- 
ises, defendant  .Tames  81a  and  one  K.  Bur- 
ridge,  being  then  citizens  of  the  t'nifed  States 
of  America,  on  the  22d  day  of  July,  181(2,  en- 
tered upon  and  discovered  upon  said  claim  a 
vein  or  lode,  hearing  gold,  silver,  and  lead, 
with  two  well-defined  wails,  and  distinctly 
marked  tite  Ixvnndarles  of  the  said  premises 
as  a  new  location,  under  the  name  herein- 
after mentioned,  upon  the  ground,  so  that 
said  boundaries  could  be  readily  traced,  and 
did,  on  the  23d  day  of  July,  1802.  cause  a 
record  notice  of  their  said  location  to  be 
made,  which  contained  the  names  ot  the  lo- 
cators, the  date  of  the  location,  and  such 
description  of  said  claim  by  reference  to  per- 
manent monuments  as  would  and  did  iden- 
tify the  same,  and  which  was  designated  and 
named  the  'Minnehaha  Lode  Mining  Claim,' 
and  which  Is  more  particularly  described  as 
follows,  to  wit:  'That  certain  quartz  lode 
mining  claim  designated  as  the  "Minnehaha 
Lode  Mining  Claim,"  situate  In  Ten  Mile 
(unorganized)  mining  district,  Lewis  and 
Clarke  county.  Montana,  about  six  hundred 
feet  east  of  Sand  creek,  and  about  three 
miles  west  of  Ten  Mile  creek,  and  more  par- 
ticularly described  as  follows:  Reginulng  at 
the  discovery  and  running  eighty-five  feet 
southwest  to  post  No.  1;  thence  running 
three  hundred  feet  southeast  to  post  No.  2; 
thence  fifteen  hundred  feet  In  a  northeast 
direction  to  post  No.  3;  thence  six  hundred 
feet  north  to  post  No.  4;  thence  fifteen  hun- 
dred feet  southwest  to  post  No.  5;  tiience 
three  hundred  feet  southeast  to  post  No.  1, 
the  place  of  beginning,'— on  account  whereof 
defendant  Jamen  Sla  and  said  H.  Burridge 
became  possessed  and  entitled  to  the  posses- 
sion thereof.  (4)  That  said  R.  Burridge  con- 
veyeil  and  transferred  all  of  his  right,  title. 
and  interest  In  said  premises  to  defendant 
Con  Kelly,  and  that  ever  since  the  location 
and  rec-ordaticm  of  said  mining  claim  and 
the  possession  and  right  of  possession  thereof 
by  said  defendants  and  their  predecessors  in 
Interest  they  have  done  and  performed  work 
and  labor  thereon  required  to  be  done  and 


I>erformed,  and  in  all  respects  complied  with 
the  regulations  of  said  mining  district  and 
the  laws  of  the  United  States  and  the  said 
state  of  Montana;  and  that,  notwithstanding 
plaintiffs  had  forfeited  their  possession  and 
right  of  possession  of  said  premises  as  afore- 
said, they  did.  by  virtue  of  their  said  applica- 
tion and  publication  of  notice  theretofore  giv- 
en on  the  11th  day  of  April,  1886,  and  for  sixty 
days  thereafter,  as  by  law  required,  and 
without  any  new  application  or  notice,  on  the 
25th  day  of  Novemtier,  1892,  enter  and  pay 
for  said  Cleraenth  lode  claim  as  aforesaid, 
I  being  mineral  entry  No.  2,774,  and  on  the 
I  (Jth  day  of  June,  1893,  obtained  a  United 
]  States  patent  therefor,  being  patent  No.  23,- 
I  010,  and  which  said  premises  are  more  par- 
I  tlcnlarly  described  In  said  patent,  to  which 
I  reference  is  made.— all  of  %vhicli  said  proceed- 
ings had  on  or  before  Novemlier  25,  1892, 
were  without  the  knowledge,  acquiescence, 
or  consent  of  defendants  or  their  prede- 
cessors in  Interest."  Then  follow  the  addi- 
tional allegations  that  defendants  and  their 
predecessors  In  Interest  have  in  all  respects 
complied  with  the  law  so  as  to  entitle  them 
to  a  patent;  that  no  notice  of  application  for 
patent  for  plaintiffs  was  ever  given  after  the 
Clementh  lode  had  become  subject  to  reloca- 
tion; that  the  United  States  land  department 
erroneously  proceeded  to  Issue  patent  to 
plaintiffs  without  notice  to  defendants  or  their 
predecessors,  and  without  any  hearing;  that 
the  rights  of  the  defendants  were  never  con- 
sidered or  passed  upon  by  said  land  depart- 
ment; that  the  plaintitrs  and  their  prede- 
cessors In  Interest  had  full  knowledge  of  the 
fact  of  the  location  of  the  property  by  de- 
fendants and  their  predecessors,  and  well 
knew  that  the  defendants  claimed  the  same 
by  virtue  of  their  location  aforesaid;  that,  so 
knowing  of  defendants'  claims,  they  fraudu- 
lently proceeded  to  obtain  patent  for  the  said 
Clementh  lode  without  the  knowledge  of  de- 
fendants or  their  predecessors  in  Interest; 
tliat  the  defendants  and  their  predecessors  in 
fact  had  no  knowledge  of  the  plaintiffs'  appli- 
cation; that  the  plaintiffs'  patent  was  se- 
cretly obtained  while  the  defendants  were 
in  the  actual,  quiet,  and  peaceable  occupa- 
tion and  possession  of  the  premises  afore- 
said, and  were  entitled  to  the  entire  bene- 
ficial interest  therein;  that  by  reason  of  the 
erroneous  issuance  of  the  patent  aforesaid 
to  plaintiits  they  have  acquired  an  apparent 
legal  title  to  said  premises  which.  In  e<iulty 
and  good  conscience,  belongs  to  defendants; 
that  plaintiffs  hold  such  title  for  the  exclu- 
sive use  and  behoof  of  the  defendants;  that 
there  are  no  claimants  to  said  land,  or  any 
part  thereof;  that  under  the  law  applicable 
to  mineral  lands  of  the  United  States,  after 
the  expiration  of  the  notice  of  the  applica- 
tion for  a  iMitent  by  plaintiffs,  the  only  mode 
of  ascertaining  whether  or  not  the  work  and 
labor  for  the  years  1889,  1890.  and  1891  had 
been  done  and  performed  by  the  plaintiffs 
was  by  requiring  them  to  give  a  new  notice 
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as  If  said  application  was  an  original  one; 
that  by  mistake  In  the  interpretation  of  tbe 
law  and  the  principles  applicable  thereto  the 
officers  of  the  United  States  land  department 
dispensed  with  the  publication  of  such  no- 
tice; that,  If  said  notice  had  been  given,  the 
defendants  would  have  been  afforded  an  op- 
iwrtunity  to  Interpose  their  adverse  claim, 
and  to  fully  and  completely  establish  the 
validity  of  the  same;  and  that  by  reason  of 
the  interpretation  so  erroneously  made  of  the 
law,  and  the  mistake  on  the  part  of  the  ofiS- 
cers  of  the  land  department  in  not  requiring 
a  republication  of  notice  as  aforesaid,  the 
defendants  were  deprived  of  their  opportu- 
nity of  being  heard.  Judgment  Is  demanded 
that  the  plaintiffs  be  enjoined  from  the  prose- 
cution of  their  suit,  that  they  be  declared 
trustees  of  the  legal  title  to  the  ground  em- 
braced by  the  Clementh  lode  for  the  use  and 
benefit  of  defendants,  and  that  they  be  di- 
rected to  transfer  the  title  to  defendants  by 
a  suitable  and  proper  conveyance.  To  the 
"cross  complaint"  plaintiffs  interposed  a  gen- 
eral demurrer,  which  was  sustained.  No 
amendment  being  made,  a  trial  was  had  upon 
the  issues  made  by  the  denials  of  defendants, 
which  resulted  in  a  verdict  and  judgment  for 
plaintiffs.  Defendants  appeal  from  the  judg- 
ment 

Toole,  Bach  &  Toole,  for  appellants.  Walsh 
&  Newman,  for  respondents. 

BRANTLT,  O.  J.  (after  stating  the  facts). 
The  only  question  presented  upon  this  ap- 
I>eal  arises  upon  the  correctness  of  the  ac- 
tion of  the  district  court  upon  the  demurrer. 
It  Is  conceded  by  the  appellants  that  the  pro- 
ceedings of  the  land  department  of  the  Unit- 
ed States  In  the  disposition  of  the  public 
lands  are  judicial  In  their  character,  and  that 
the  determinations  therein  by  the  proper  of- 
ficers, acting  within  their  jurisdiction,  upon 
questions  of  fact,  or  of  mixed  law  and  fact, 
are  conclusive  upon  the  courts,  and  cannot  be 
revised  or  disturbed  by  them.  The  conten- 
tion Is  made,  however,  that  the  courts,  while 
recognizing  the  dignity  of  a  patent  from  the 
government,  may,  nevertheless,  through  their 
equitable  powers,  control  and  limit  its  opera- 
tion In  accordance  with  the  principles  of 
common  justice  as  between  the  grantee  of 
the  legal  title  under  the  patent  and  others 
who  have  the  beneficial  Interest  In  the  land 
conveyed;  that  section  2322  of  the  Revised 
Statutes  of  the  United  States  secures  to  the 
locator  of  a  mining  claim  valuable  property 
rights  which  cannot  be  taken  away  by  the 
government  or  any  person  except  by  due  pro- 
cess of  law  which  affords  reasonable  notice 
and  an  opportunity  to  be  heard;  that  when  a 
valid  relocation  of  a  claim  has  been  made 
after  forfeiture  of  the  original  location  pend- 
ing a  suspended  application  for  patent  by 
failure  on  the  part  of  the  applicant  to  do 
annual  representation  work  pending  the  sus- 
pended proceedings,  and  before  payment  to 


the  government  by  the  applicant,  the  reloca- 
tion wipes  out  the  original  location  complete- 
ly, and  gives  to  the  second  locator  all  the 
rights  conferred  by  the  original  location;  and 
that  if,  after  the  relocation  is  completed,  the 
first  locator  proceeds  under  his  suspended  ap- 
plication to  make  payment,  and  thus  secures 
a  patent  without  publication  of  an  addition- 
al notice,  and  without  the  knowledge  of  the 
second  locator,  a  wrong  Is  thus  committed 
upon  the  second  locator,  which  a  court  of  eq- 
uity will  redress  by  holding  the  patentee  a 
trustee  for  the  second  locator.  This  argu- 
ment proceeds  upon  the  assumption  that  It  Is 
Incumbent  upon  the  officers  of  the  land  de- 
partment under  these  circumstances  to  re- 
quire a  new  notice  to  be  published  when  the 
proceedings  for  patent  are  resumed,  and  that 
the  failure  in  this  particular  on  their  part 
is  such  a  mistaken  application  of  the  law  to 
the  facts  of  the  case  that  a  court  of  equity 
ought  to  Intervene  and  correct  the  wrong 
thus  done  by  decreeing  the  legal  title  to  the 
rightful  owner.  This  Is  upon  the  principle 
that  one  who  wrongfully  obtains  the  title  to 
land  which.  In  equity  and  good  conscience, 
belongs  to  another— whether  it  be  done  In 
good  faith  or  not— will  be  charged  as  trustee 
for  the  latter. 

It  Is  well  settled  that  under  our  system 
equitable  defenses,  like  the  one  sought  to  be 
invoked  here,  as  well  as  defenses  at  law, 
may  be  Interposed  In  actions  In  ejectment. 
In  such  cases,  however,  the  answer  Is  in  the 
nature  of  an  original  bill  In  equity,  and  must 
contain  all  the  allegations  necessary  to  con- 
stitute the  defense  or  warrant  the  relief 
sought.  Reece  v.  Roush,  2  Mont.  586;  Lamme 
V.  Dodson,  4  Mont  560,  2  Pac.  298.  It  must 
disclose  a  case  which,  If  established  by  proof, 
would  constitute  a  bar  to  plaintiff's  case,  and 
justify  a  decree  granting  appropriate  affirm- 
ative relief  to  defendant,  such  as  is  demand- 
ed in  this  case.  Assuming,  for  the  purpose 
of  this  discussion,  without  deciding  the  ques- 
tion, that  the  law  Is  as  defendants  assert  it 
to  be,  and  that  this  court  would  be  warrant- 
ed. In  a  proper  case.  In  granting  appropriate 
relief,  the  defendants  do  not  disclose  a  case 
calling  for  Its  application.  It  Is  incumbent 
upon  them  to  show  such  facts  as  that  It  will 
appear  therefrom  that  they  have  connected 
themselves  with  the  original  source  of  title 
in  the  government  and  that  their  rights  are 
Injuriously  affected  by  the  existence  of  the 
patent.  They  must  show  such  equities  In 
themselves  as  wIU  control  the  legal  title  In 
plaintiffs'  hands.  Foss  ▼.  Hlnkell,  78  Gal. 
158,  20  Pac.  39.3;  Chapman  y.  Qulnn,  66  Cal. 
266;  Mining  Co.  v.  Tinney  (Nev.)  35  Pac.  89; 
Hermocllla  v.  Hubbell,  89  Cal.  5,  26  Pac.  611; 
Boggs  V.  Mining  Co.,  14  Cal.  279;  Van  Wyck 
V.  Knevals,  106  U.  S.  860,  1  Sap.  Ct  336v  27 
li.  Ed.  201;  Ard  v.  Brandon,  156  U.  S.  537, 16 
Sup.  Ct  406,  39  L.  Ed.  523;  Smelting  Co.  v. 
Kemp,  104  U.  S.  686,  26  L.  Ed.  875:  Morre 
V.  Robblns,  06  U.  S.  530,  24  L.  Ed.  848;  Steel 
V.  Refining  Co.,  106  U.  S.  447,  1  Sup.  Ct  388, 
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27  L.  Ed.  226;  Johnson  r.  Howaley,  80  tJ.  S. 
72,  20  h.  Ed.  486;  Sparks  T.  Pierce,  U5  U.  S. 
408,  tt  Sup.  Ct.  102,  29  L.  Ed.  428;  Deffeback 
T.  Hawke,  115  U.  S.  392,  6  Sup.  Ot  05,  29  U 
Ed.  423.  Making  the  Bta.tement  In  another 
form,  the  defendants  stand  In  no  attitude  to 
question  the  title  of  plaintiffs  unless  by  their 
allegations  they  present  facts  showing  not 
only  that  at  the  time  the  patent  was  issued 
to  plaintiffs  they  (plaintiffs)  were  not  enti- 
tled to  it  by  reason  of  their  failure  to  per- 
form the  conditions  required  by  law,  but 
also  that  they  themselves  have  performed  all 
the  conditions  necessary  to  entitle  them  to 
demand  a  patent  from  the  government.  The 
rule  is  deduced  from  the  cases  cited  that, 
after  the  patent  has  passed  to  the  entryman, 
mere  strangers  will  not  be  heard  to  question 
the  validity  of  the  proceedings  by  which  the 
patent  was  obtained.  In  such  cases  the  gov- 
ernment only  can  contest  its  validity  in  pro- 
ceedings properly  brought  to  set  It  aside. 

The  defendants,  in  order  to  show  their 
right  to  a  patent,  attempt  to  allege  a  forfei- 
ture by  the  plaintiffs  during  the  years  1889, 
1890,  and  1891,  and  a  relocation  of  the 
ground  covered  by  the  Clementh  lode  by  Sia 
and  Burridge  in  1892  under  the  name  of  the 
"Minnehaha  I>ode."  Their  averment  in  this 
connection  is  that  "they  [plaintiffs]  failed 
and  neglected  to  do  and  perform  one  hun- 
dred dollars'  worth  of  work  or  labor,  or  any 
work  or  labor,  thereon  during  these  years." 
The  language  of  the  statute  (Rev.  St.  U.  S.  | 
2324)  is:  "On  each  claim  *  *  *  not  less 
than  one  hundred  dollars'  worth  of  labor 
shall  be  performed  or  improvements  made 
during  each  year."  It  Is  the  well-settled  doc- 
trine that  the  annual  expenditure  required  by 
the  foregoing  provision  may  be  made  either 
in  labor  or  improvements  put  upon  the  claim 
itself,  or  upon  one  of  a  group  of  contiguous 
claims  to  which  the  particular  claim  belongs, 
or.  In  some  instances,  upon  adjoining  ground 
not  included  in  any  claim.  2  Lindl.  Mines, 
Sg  620-631;  Smelting  Co.  v.  Kemp,  supra; 
Jackson  v.  Itoby,  109  U.  S.  440,  3  Sup.  Ct. 
301,  27  L.  Ed.  900;  Book  v.  Mining  Co.  (C.  C.) 
58  Fed.  IOC;  Rev.  St.  U.  S.  §  2324.  The  out- 
lay is  to  be  regarded  as  made  upon  the  claim, 
within  the  meaning  of  the  statute,  whenever 
it  is  made  for  the  development  of  the  claim, 
and  to  facilitate  the  extraction  of  the  miner- 
als it  may  contain.  Smelting  Co.  v.  Kemp, 
supra.  The  plea  of  forfeiture  is  in  the  na- 
ture of  a  confession  and  avoidance.  It  ad- 
mits a  prior  right  in  the  plaintiff,  which 
would  have  continued  but  for  the  entry  and 
location  by  the  defendant,  which,  under  the 
mining  law,  has  terminated  it.  Morenhaut 
V.  Wilson,  52  Cal.  263.  One  who  relies  upon 
such  a  plea,  must  set  forth  the  facts  upon 
which  he  relies  to  overturn  the  prior  right 
of  his  adversary,  and  establish  them  by  clear 
and  convincing  proof.  Benshaw  v.  Switzer, 
B  Mont.  464,  13  Pac.  127;  Wulf  v.  Manuel,  9 
Mont.  28G,  23  Pac.  723;  Mattlugly  v.  Lewi- 
sohn,  13  Mont.  508,  35  Pac.  Ill;  SU-asburger 


V.  Beecher,  20  Mont  143,  4S  Vkc.  740;  HaiU- 
mer  v.  Milling  Co.,  180  U.  S.  291,  9  Sup.  Ot 
548,  32  L.  Ed.  964.  He  assumes  the  burden 
of  pleading  and  proving  that  the  prior  owner 
has  done  none  of  the  acts  which,  under  the 
statute,  he  may  do  to  preserve  his  right 
The  allegation  quoted  from  the  answer  is  not 
sufficient  True,  it  negatives  the  doing  of 
any  "work  or  labor"  upon  the  Clementh 
claim  during  the  years  1889,  1890,  and  1891, 
and  this  constructively  excludes  the  idea  tliat 
any  expenditure  was  made  in  this  way  on 
any  adjoining  ground  for  the  benefit  of  the 
claim;  but  the  terms  "work"  and  "labor" 
are  not  synonymous  with  the  term  "improve- 
ments." The  former  have  reference  to  pro- 
specting and  excavating  for  the  purpose  of 
development;  while  the  latter,  though  com- 
prehensive enough  to  include  everything  sig- 
nified by  the  former,  has  reference  also  to 
tangible,  material  additions  to  the  claim  in 
the  way  of  machinery,  buildings,  and  other 
structures  put  in  place  or  erected  for  the 
purpose  of  developing  the  property  and  ex- 
tracting minerals  contained  in  It  Therefore, 
merely  to  negative  in  the  pleading  that  $100 
worth  of  labor  has  been  done  during  the 
year,  and  to  establish  this  by  proof,  be  It 
ever  so  clear  and  convincing,  is  not  suBlcient 
to  warrant  a  finding  of  a  forfeiture.  The 
pleading  must  also  negative  the  second  alter- 
native, so  as  to  admit  proof  showing  a  non- 
performance in  tliat  particular.  The  allega- 
tions of  the  answer  are  directed  to  the  first 
alternative  only.  Under  them,  proof  would 
not  be  admissible  to  show  that  plaintiffs  did 
not,  during  the  years  named,  put  upon  the 
surface  of  the  claim,  or  upon  adjoining 
ground,  machinery,  buildings,  or  other  struc- 
tures which  were  designed  to  be  used  and 
could  be  used  for  the  purpose  of  aiding  In 
the  extraction  of  ores  from  the  Clementh 
claim.  In  this  respect,  therefore,  the  state- 
ments in  the  answer  are  insufficient,  and  the 
demurrer  was  properly  sustained. 

The  demurrer  was  also  properly  sustained 
on  another  ground,  for  not  only  was  it 
incumbent  upon  defendants  to  properly  plead 
and  prove  a  forfeiture  on  the  part  of  plain- 
tiffs, but  also  to  allege  facts  sufficient  to 
show  that  they  were  themselves  entitled  to 
demand  a  patent  from  the  government.  They 
attempt  to  allege  the  facts  showing  their 
location  of  the  Minnehaha  lode,  but  fall  in 
two  particulars  to  show  a  valid  location. 
The  statute  (Comp.  St  Mont  1887,  dlT.  5, 
S  1477)  provides:  "Any  person  or  persons 
who  shall  hereafter  discover  any  mhilng 
claim  upon  any  vein  or  lode  bearing  gold, 
silver  •  •  •  or  other  valuable  deposits, 
♦  *  •  shall,  within  twenty  days  thereaft- 
er, make  and  file  for  record  in  the  office  of 
the  recorder  of  the  county  In  which  said  dis- 
covery or  location  is  made,  a  declaratory 
statement  thereof,  in  writing,  on  oath  made 
before  some  person  authorized  by  law  to  ad- 
minister oaths,  describing  such  claim  in  the 
manner  provided  by  the  laws  of  the  United 
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States."  It  Is  nowhere  alleged  in  the  an- 
swer that  the  required  declaration  was  ever 
made  and  filed  with  the  recorder  of  Lewis 
and  Clarke  county  or  elsewhere.  The  allega- 
tion on  this  subject  is  that  Sla  and  Burridge 
"ad,  on  the  23d  day  of  July,  1892,  cause  a 
record  notice  to  be  made."  This  statement 
is  at  best  a  conclusion,  and.  In  the  connection 
in  which  it  is  made,  can  be  held  to  mean  no 
more  than  that  some  sort  of  a  notice  in 
writing  was  made.  It  does  not  suggest  that 
the  notice  was  ever  verified,  or  put  upcm 
record  In  the  proper  county.  Nor  Is  It  aided 
in  any  respect  by  the  subsequent  averment 
that  defendants  have  fully  compiled  with  the 
laws  of  the  United  States  and  the  state  of 
Montana,  and  are  entitled  to  a  patent.  This 
Is  but  a  conclusion,  and  embodies  no  tact  to 
supply  the  omissions  made  in  the  foregoing 
allegations.  The  answer,  therefore,  fails  to 
show  that  defendants  so  connected  them- 
selves with  the  government  that  they  may 
assert  title  in  themselves  at  the  time  plain- 
tUTs'  patent  was  issued,  and  that  their  rights 
have  been  injuriously  affected  by  an  errone- 
ous application  of  the  law  by  the  officers  of 
the  land  department.  No  matter  what  no- 
Uee  should  have  been  given  by  these  officers, 
the  defendants  do  not  disclose  facts  suffi- 
cient to  show  that  they  wore  other  tlian 
strangers  to  the  title,  and  cannot  be  beard 
to  complain. 

The  defendants,  in  their  reply  brief,  argue 
that  the  questions  raised  by  the  plaintiffs  as 
to  the  sufficiency  of  the  allegations  contained 
In  the  affirmative  answer  should  not  be  con- 
sidered, because  the  demurrer  denominates  it 
a  "defense"  instead  of  a  "counterclaim,"  and 
does  not  distinctly  specify  objections  to  it,  as 
required  by  section  715  of  the  Code  of  Civil 
Procedure.  This  part  of  tlie  answer  Is  in 
form  and  substance  an  equitable  counter- 
claim, and  not  a  defense.  Bliss,  Code  PI.  | 
349.  It  properly  belongs  to  the  class  of  coun- 
terclaims mentioned  in  section  714  of  the 
Code  of  Civil  Procedure,  as  distinguished 
from  defenses  and  counterclaims  mentioned 
in  section  711.  and  should  have  been  attacked 
accordingly.  Both  counsel  and  the  trial  court, 
however,  treated  the  demurrer  as  an  attack 
upon  the  pleading  as  a  counterclaim  instead 
of  a  defense.  It  Is,  therefore,  of  no  moment 
m  this  court  that  the  demurrer  does  not  cor- 
rectly name  the  pleading  which  it  sought  to 
attack. 

Nor  can  counsel  be  sustained  in  tlie  con- 
tention that  the  demurrer  is  insufficient  in 
that  it  does  not  point  out  specific  objections 
to  the  answer.  Section  715,  supra,  provides 
that  the  demurrer  to  a  counterclaim  may 
specify  the  objections  to  it  In  the  same  way 
as  when  interposed  to  a  complaint.  Section 
(581  of  the  Code  of  Civil  Procedure  provides 
that,  when  the  demurrer  to  a  complaint  is 
upon  the  ground  mentioned  In  subdivision 
6  of  section  080,  which  enumerates  the 
grounds  of  demurrer  to  a  complaint,  the  ob- 
jection may  be  stated  in  the  language  of 


that  snbdlvlsion.    The  Judgment  of  the  dis- 
trict court  is  affirmed.    Affirmed. 

PIGOTT,  J.,  concurs.    WORD,  J.,  not  sit- 
ting. 


OWEN  v.  POMONA  LAND  &  WATER  00. 

(L.  A.  637.) 

(Supreme  Court  of  Califoruia.    June  15,  1900.) 

APPEAL  AND  ERROR— NEW  TRIAL,— RKVIKW— 
RAILROAD  LANDS  —  CONBTiICTINQ  CONGRES- 
SIONAL GRANTS— VENDOR  AND  PURCHASER 
—SALE  —  RESCISSION  —  TENDER  —  WAIVER— 
LACHES— PROMISE  TO  PERFORM- MATTERS 
NOT  IN  ISSUE  —  ERROR  —  APPRAISEMENT  — 
STIPULATION  —  FAILURE  OF  TITLE  —  VALUE 
OF  IMPROVEMENTS— HARMLESS  EIRROR— EVI- 
DENCE. 

1.  Under  Code  Qv.  Proc.  §S  656,  657.  defin- 
ing a  new  trial  as  "a  re-examination  of  an  is- 
Hue  of  (act  in  the  same  court  after  a  trial  and 
decision,"  the  supreme  court,  on  appeal  from 
an  order  denying  a  motion  for  a  new  trial, 
may  review  questions  as  to  the  sufficiency  of 
the  evidence  to  support  the  findings  and  errors 
of  law  excepted  to.  occurring  during  the  trial, 
but  cannot  consider  the  suffieiencj'  of  the 
complaint,  nor  whether  or  not  the  findings 
Bupimrt  the  judKineut. 

2.  By  Act  Coiig.  July  27,  18(K5,  land  was 
granted  to  a  railroad  company,  and  by  Act 
ConK.  March  3,  1871,  the  same  land  was 
Krauted  to  a  different  railroad  company.  By 
decisions  of  the  supreme  court,  the  railroad 
company  claiming  under  the  prior  grant  was 
held  to  be  the  owner  of  the  land.  Held,  that 
a  grantee  of  the  company  claiming  under  the 
subsequent  grant  obtained  no  title,  and  a  pur- 
cliuser  from  it  was  entitled  to  rescind  a  con- 
tract of  sale,  irrespective  of  acts  of  congress 
attempting  to  cure  title  in  such  company. 

3.  Under  Civ.  Code,  i  1501,  providing  that 
all  objections  to  the  mode  of  an  offer  of  per- 
fonniuice  are  waived  by  the  creditor  if  not 
stated  when  the  offer  is  made;  and  under  Code 
('iv.  Proc.  8  2076^  providing  that  a  person  to 
whom  a  tender  is  made  must  specify  at  the 
time  any  objection  he  may  have,  or  be  deemed 
to  have  waived  it, — where  a  grantee  in  a  con- 
tract of  sale  tendered  to  his  grantor  possession 
of  land  the  title  to  which  had  failed,  but 
coupled  with  the  tender  a  condition  that  the 
grantor  should  Crst  pay  him  the  value  of  im- 
provements thereon,  to  which  condition  the 
grantor  did  not  object  at  the  time,  the  defect 
in  the  tender  was  waived,  and  the  rescission 
was  good. 

4.  Where  a  grantor's  title  was  derived  from 
one  of  two  conflicting  congressional  grants, 
the  other  of  which  had  been  held  to  be  para- 
mount by  decisions  of  the  federal  supreme 
court,  the  fact  that  this  grantee  waited  from 
January,  1804,  to  August,  1896,  before  he  re- 
scinded the  contract  of  sale  for  failure  of 
title,  in  reliance  on  the  grantor's  repeated 
promises  to  obtain  an  act  of  congress  to  cure 
the  defect,  and  to  fix  uu  the  title,  was  not 
such  an  unreasonable  delay  as  to  amount  to 
laches. 

5.  Where,  in  a  suit  to  rescind  a  sale  of  real 
estate  for  failure  of  title,  and  of  stock  in  a 
C(H-p«ration  for  misrepresentation,  the  com- 
plaint alleged  that  plaintiff  had  no  knowledge 
of  such  defect,  and  relied  on  defendant's  rep- 
resentations and  guaranties,  which  allegations 
were  not  denied  in  the  answer,  the  trial  court 
was  justified  in  finding  that  such  allegations 
were  true. 

6.  Where,  in  a  suit  to  recover  the  value  of 
improvements  placed  on  real  estate,  the  par- 
ties stipulated  to  submit  the  valuation  to  ap- 
praisers, and  such  appraisement  and  stipula- 
tion were  offered  In  evidence,  on  which  the 
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conrt  basod  its  finding  of  Talne,  complaint 
conld  not  be  made  on  aii|[ieBl  that  there  waa  no 
evidence  to  sapport  the  hudinK. 

7.  CSv.  Code,  g  SaOO,  providing  that,  in  case 
of  bad  faith,  the  dftriment  caused  by  the 
breach  of  an  agreement  to  convey  real  estate 
shall  be  the  difference  between  the  price  agreed 
and  the  value  of  the  estate  at  the  time  of  the 
breach,  did  not  apply  to  an  action  to  rescind  a 
contract  of  sale  of  land  for  failure  of  title, 
and  plaintiff  was  entitled  to  recover  the  value 
of  improvements  placed  on  the  real  estate,  re- 
gardless of  whether  or  not  they  enhanced  the 
value  of  the  real  estate  in  a  corresponding 
amount. 

8.  Where  the  parties  to  a  suit  to  rescind  a 
contract  for  the  sale  of  land  and  corporate 
stock  stipulated  that  defendant  corporation  had 
pnblishcd  a  prospectus  of  its  lands,  one  of 
which  plaintiff  received,  it  was  harmless  error 
to  admit  the  stipulation  in  evidence,  over  de- 
fendant's objection  that  the  prospectus  was 
incompetent,  where  the  prospectus  itself  was 
not  offered. 

9.  In  a  suit  to  rescind  a  contract  for  the 
sale  of  real  estate  for  failure  of  title  and  of 
corporate  stock  for  misrepresentation,  the 
court  properly  admitted  in  evidence  an  appli- 
cation for  the  purchase,  signed  by  plaintiff 
and  defendant  corporation,  which  contained 
representations  as  to  the  stock,  and  recited 
that  a  portion  of  the  purchase  price  of  the 
land  and  stock  was  paid,  and  that  the  balance 
was  to  be  paid  witnin  10  days  after  certifi- 
cate of  title,  as  the  recitals  tended  to  prove  an 
agreement  to  give  a  good  title,  and  the  appli- 
cation was  properly  construed  with  the  con- 
tract. 

10.  Where  a  complaint  to  rescind  a  sale  of  real 
estate  for  failure  of  title  alleged  a  tender  of 
the  balance  due  on  the  purchase  money,  which 
the  answer  did  not  deny,  and  the  parties  had 
stipulated  that  such  tender  was  in  fact  made, 
it  was  not  error  to  exclude  evidence  offered  by 
defendant  to  show  that  the  tender  was  but  a 
more  pretense. 

Commlgsloners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Action  by  John  A.  Owen  against  the  Pom- 
ona Land  &  Water  Company  to  rescind  a 
sale  of  land  and  corporate  stock  for  failure 
of  title  and  breach  of  warranty.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Afflnned. 

John  S.  Chapman  and  A.  P.  Nichols,  for 
appellant  Otis  &  Gregg  and  John  A.  Owen, 
(or  respondent. 

COOPER,  C.  This  action  was  brought  to 
rescind  and  cancel  a  contract  for  the  sale  of 
certain  land  and  stock  In  a  corporation,  and 
to  recover  the  amount  paid  by  plaintiff  upon 
the  purchase  price,  with  interest,  and  the 
value  of  certain  improvements  and  amounts 
paid  for  taxes,  and  for  a  decree  that  the 
plaintiff  has  a  lien  upon  the  premises  for  the 
amount  that  may  be  found  to  be  due.  Plain- 
tiff recovered  Judgment,  and  defendant  made 
a  motion  for  a  new  trial,  which  was  denied. 
This  appeal  Is  from  the  order  denying  de- 
fendant's motion,  and  comes  here  on  the 
Judgment  roll  and  a  statement  of  the  case. 

Upon  this  appeal  we  cannot  consider  the 
sufficiency  of  the  complaint,  nor  whether  or 
not  the  findings  support  the  judgment  We 
can  only  consider  questions  as  to-  the  suffi- 


ciency of  the  evidence  to  support  the  find- 
ings and  errors  of  law  occurring  during  the 
trial,  and  excepted  to  by  the  defendant.  Brl- 
son  V.  Brlson,  90  Cal.  327,  27  Pac.  186;  Wa- 
ter Oo.  T.  Gage,  108  CaL  243,  41  Pac.  299. 
As  the  discussion  is  thns  narrowed,  we  will 
consider  the  main  propositions  In  what  we 
deem  to  be  their  regular  order,  regardless  of 
the  arrangement  in  the  briefs  of  counsel. 

The  defendant  had,  by  agreement  In  writ- 
ing, covenanted  to  convey  to  plaintiff,  by 
good  and  sufficient  conveyance,  the  lands  de- 
scribed In  the  complaint  and  certain  cor- 
porate stock  representing  2.032  inches  of  wa- 
ter, at  the  time  therein  stated,  and  upon  pay- 
ment of  the  amount  therein  named.  Under 
this  agreement  the  plahitifl  went  Into  posses- 
sion of  the  land  described  In  the  contract, 
erected  valuable  Improvements  thereon,  and 
made  certain  partial  payments  therefor.  The 
complaint  alleges  that  the  title  of  defendant 
to  the  land  has  failed,  that  it  could  not  con- 
vey a  valid  title,  that  plaintiff  rescinded  the 
contract  and  that  he  has  been  damaged  In  a 
large  amount  One  of  the  most  Important 
questions  to  be  determined  Is  as  to  whether 
or  not  the  title  of  defendant  failed,  or  was 
not  a  valid  and  sufficient  one.  The  court 
found  that  the  defendant  "did  not  have,  has 
not  now,  and  never  did  have,  any  valid  title 
to  the  lands  described  in  said  contract  or  to 
any  part  thereof."  Several  pages  of  defend- 
ant's brief  are  devoted  to  the  argument  that 
this  finding  Is  not  supported  by  the  evidence. 
The  finding  is  based  upon  a  stipulation 
agreed  to  by  the  defendant  and  Introduced 
In  evidence,  which  is  as  follows:  "That  the 
lands  involved  In  this  action  are  part  of 
those  Included  in  the  provisions  of  the  act  of 
congress  of  July  27,  1866,  purporting  to  grant 
them  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany, and  also  In  the  act  of  congress  of 
March  3,  1871,  purporting  to  grant  them  to 
the  Southern  Pacific  Railroad  Company;  that, 
under  the  supposed  authority  of  said  act  of 
March  3,  1871,  a  patent  was  Issued  by  the 
president  of  the  United  States,  April  14, 1879, 
purporting  to  grant  said  lands  to  said  South- 
ern Pacific  Railroad  Company,  which  patent 
is  recorded  in  the  office  of  the  recorder  of 
said  San  Bernardino  county,  and  which  pat- 
ent was  in  the  usual  form;  that  the  said 
Southern  Pacific  Railroad  Company  on  the 
18th  of  May,  1882,  entered  Into  a  contract 
with  one  M.  L.  Wicks  to  convey  to  him  the 
lands  in  question;  that  afterwards  said 
Wicks  assigned  said  contract  to  defendant, 
who  afterwards  complied  with  the  terms 
thereof,  and  said  Southern  Pacific  Railroad 
Company,  on  the  18th  of  November,  1886, 
executed  a  deed  which  purports  to  convey 
said  lands  to  defendant;  said  deed  Is  record- 
ed In  Book  51  of  Deeds,  at  page  16,  In  said 
recorder's  office  (defendant's  Kxhibit  I);  that 
defendant's  only  right  and  title  to  said  lands 
is  that  derived  under  the  chain  of  title  above 
set  forth,  which  such  remedial  legislation.  It 
such  legislation  Is  necessary  to  the  establlsh- 
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m^nt  of  title  of  defendant,  as  may  be  found 
In  any  act  of  congress  applicable  to  the  case." 

It  will  be  seen  from  the  stipulation  that 
defendant's  only  title  Is  derived  from  the 
Soathem  Pacific  RaUroad  Company,  and  that 
the  lands  were  included  in  the  prior  grant  of 
congress  of  July  27,  1866,  granting  them  to 
the  Atlantic  &  Pacific  Railroad  Company. 

It  has  been  held  by  the  supreme  court  of 
the  United  States  that  the  title  to  those 
lands  passed  to  the  Atlantic  ft  Padflc  Rail- 
road Company  by  the  prior  grant,  and  that 
the  Southern  Pacific  Railroad  Company  had 
no  title  thereto  (U.  S.  v.  Southern  Pac.  R. 
Co.,  146  V.  S.  570,  13  Sap.  Ot.  152,  36  U  Ed 
lOei;  Id.,  146  U.  S.  615,  13  Sup.  Ct.  163,  36 
Ii.  Ed.  1101);  and  It  was  expressly  so  held 
by  this  court  in  Railroad  Go.  v.  Fainter,  118 
Cat.  251,  45  Pac.  320.  It  Is  not  necessary  to 
decide  the  question  as  to  whether  the  de- 
fendant's title  could  have  been  cured  and 
confirmed  under  the  acts  of  congress  of  1887, 
or  of  March  2,  1806.  It  does  not  ai^ear 
that  it  was  so  cured  or  confirmed,  and  It 
was  not  the  duty  of  plaintiff  to  take  any 
steps  to  perfect  defendant's  title.  Under  the 
contract  the  plaintiff  was  entitled  to  a  valid 
title.  He  was  entitled  to  a  title  unincumber- 
ed, and  without  any  palpable  defects,  free 
from  litigation  and  grave  doubts.  Easton  y. 
Montgomery,  00  Cal.  314,  27  Pac.  280;  Turn- 
er V.  McDonald,  76  Cal.  179,  18  Pac.  262. 

Defendant  devotes  a  large  part  of  his 
brief  In  endeavoring  to  show  that  finding 
numbered  26  is  not  supported  by  the  evi- 
dence. This  finding  is  to  the  effect  that 
plaintiff,  after  discovering  the  defect  in  de- 
fendant's title,  rescinded  the  contract,  and 
tendered  to  defendant  a  reconveyance  and 
possession  of  the  property,  upon  the  defend- 
ant paying  plaintiff  the  amount  due  him  for 
improvements  and  payments  made  on  ac- 
count of  the  purchase.  The  finding  Is  quite 
lengthy,  covering  some  seven  folios  of  the 
transcript,  and  contains  all  the  probative 
facts  which  are  claimed  to  show  that  plain- 
tiff rescinded  the  contract  It  Is  claimed 
that  the  evidence  is  insufliclent  to  justify  the 
finding.  We  have  examined  the  evidence,  and 
we  think  It  sufficient  The  probative  facts 
claimed  to  show  that  the  contract  was  re- 
scinded are  fully  found  and  set  forth.  As 
to  whether  or  not  they  did  amount  in  law 
to  a  rescission  cannot  be  considered  on  this 
appeal.  It  Is  found  that  no  objection  was 
at  any  time  made  as  to  the  character  or  form 
of  the  rescission.  When  plaintiff  tendered 
defendant  possession  upon  conditions,  ir  there 
were  objections  to  the  conditions  the  defend- 
ant waived  them  by  not  specifying  them. 
Civ.  Code,  i  1501;  Code  Civ.  Proc.  §  2070; 
Kofoed  V.  Gordon,  122  Cal.  320,  54  Pac.  1115. 

It  Is  claimed  that  the  plaintiff  did  not  re- 
scind In  time,  and  was  therefore  guilty  of 
laches.  The  court  found  in  the  conclusions 
of  law  that  plaintiff  had  not  been  guilty  of 
laches  in  the  rescission  of  the  contract.  This 
conclusion   is   based   upon   the   other    facts 


found,  and  upon  the  facts  admitted  by  the 
pleadings,  and  we  thlnlt  Is  fully  justified. 
The  complaint  alleges  that  on  the  day  fixed 
in  the  contract,  to  wit,  January,  1804,  plain- 
tiff offered  to,  and  was  ready  and  willing  to, 
make  final  payment  for  the  said  lands  upon 
the  defendant  giving  him  a  good  title;  that 
immediately  thereafter  defendant  "com- 
menced to  assture  plaintiff,  and  from  time  to 
time  promised  him.  It  could  and  would  ac- 
quire title  to  said  lands  for  plaintiff;  that 
plaintiff  need  have  no  concern  or  do  any- 
thing about  it,  that  it  would  be  all  right"; 
that  plaintiff  relied  upon  such  promises  and 
assurances,  and  believed  that  defendant 
would,  under  the  acts  of  congress,  perfect 
Its  title  to  said  lands.  These  promises  are 
expressly  admitted  by  defendant  in  its  an- 
swer. The  testimony  of  plaintiff  is  that  the 
reason  he  did  not  rescind  sooner  was  that 
he  believed  and  relied  upon  these  promises. 
We  do  not  think,  under  the  circumstances, 
that  the  delay  was  unreasonable.  Freeman 
V.  Kleffer,  101  Cal.  254,  35  Pac  767:  Callen- 
der  V.  Colegrove,  17  Conn.  28. 

The  fifth  finding  Is  to  the  effect  that  the 
plaintiff  had  no  knowledge  of  the  title  to 
said  land  or  the  amount  of  water  represented 
by  the  stock  agreed  to  be  conveyed  to  plain- 
tiff, except  as  he  was  informed  of  the  same 
by  the  defendant  It  is  said  that  tliere  is  no 
evidence  in  the  record  to  support  this  finding. 
Plaintiff  testified  that  he  had  no  knowledge 
of  the  defect  in  the  title  until  some  time  in 
1808.  The  complaint  alleges  that  plaintiff 
had  no  knowledge  of  the  title  except  as  in- 
formed by  defendant,  and  that  he  relied  upon 
the  representations  and  guaranties  of  de- 
fendant The  answer  does  not  deny  that 
plaintiff  had  no  knowledge  of  the  amount 
of  water  represented  by  the  stock,  nor  does  it 
deny  that  plaintiff  relied  upon  the  representa- 
tions as  to  utie  made  to  him  by  defendant 
The  finding  that  the  value  of  the  improve- 
ments made  by  the  plaintiff  upon  the  land 
was  $0,250  is  challenged  as  being  unsupport- 
ed by  the  evidence.  The  parties  entered  Into 
a  written  stipulation  that  appraisers  named 
should  appraise  and  fix  the  value  of  the  Im- 
provements. The  appraisers  did  fix  the  value 
at  $6,250,  and  the  stipulation  and  appraise- 
ment were  admitted  In  evidence.  The  evi- 
dence supports  the  finding. 

In  the  seventh  finding  it  is  found  that  by 
reason  of  the  Improvements  the  premises 
were  worth  $6,250  more  tlian  they  would 
have  'been  without  the  improvements.  It  is 
enrnestly  urged  that  this  finding  is  not  sup- 
ported by  the  evidence.  Under  the  view  we 
take  of  the  case,  the  finding  Is  wholly  im- 
material. If  the  plaintiff  In  good  faith,  rely- 
ing on  his  contract,  and  without  fault  on 
his  part,  placed  luii)rovemcnts  upon  the  land 
of  the  value  of  $(>,2.°30,  and  the  dcfendiiut 
failed  to  carry  out  its  contract  under  such 
circumstances  as  to  justify  the  plaintiff  in 
rescinding,  then  plaintiff  was  entitled  to  re- 
cover the  value  of  his  improvements,  regard- 
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ieaa  ot  the  question  tu  to  whether  or  not  they 
made  the  place  worth  96,250  more  than  It 
would  have  been  without  them.  Maupln, 
Real  Est  p.  068;  2  Suth.  Dam.  (2d  Ed.)  {f 
£87,  589,  and  notes;  Gates  ▼.  McLean,  70  Oal. 
60,  11  Pae.  48©;  Worley  T.  Nethercott,  81 
CaL  617,  27  Pac.  767. 

This  Is  not  an  action  merely  to  recoyer 
damages  for  the  breach  of  an  agfreement  to 
convey,  and  therefore  section  3306,  Olv.  Code, 
does  not  lay  down  the  rule  as  to  the  amount 
to  which  plaintiff  la  entitled  to  recover  in 
this  action. 

To  dlacuss  the  many  objections  to  the  87 
separate  findings  In  this  record  would  serve 
iio  useful  purpose.  We  have  discussed  the 
principal  and  most  vital  findings,  and  as  to 
the  others  they  are  supported  by  the  evidence 
in  all  cases  where  they  are  material.  We 
would  not  be  Justified  in  reversing  a  case  be- 
cause of  Insufilclency  of  evidence  to  sastaln 
a  finding  which  is  not  material. 

During  the  trial  the  parties  stipulated  "that 
the  pamphlet  filed  herewith,  marked  'Plain- 
tJlTs  Exhibit  B,'  entitled,  'Southern  Califor- 
nia: Pomona,  Illustrated  and  Described,'  was 
published  by  the  defendant  in  1888,  and  dr- 
eulated  by  it  from  that  time  for  several  years 
among  those  visiting  Pomona  and  contem- 
plating the  purchase  of  lands  near  that  place, 
and  that  plaintiff  received  from  the  defendant 
one  or  more  copies  thereof  before  January 
14t  1891."  Plaintiff  offered  In  evidence  the 
stipulation,  and  defendant  objected  upon  the 
ground  that  the  pamphlet  was  irrelevant  and 
Immaterial,  and  the  objection  was  overruled. 
It  does  not  appear  that  the  pamphlet  was 
ever  offered  or  read  in  evidence.  The  objec- 
tion was  to  the  stipulation,  and  without  the 
pamphlet  the  stipulation  certainly  was  harm- 
less. The  record  does  not  even  show  that 
the  stipulation  was  read  In  evidence.  A  sim- 
ilar stipulation  was  made  with  regard  to  an 
application  to  purchase  the  lands,  which  ap- 
plication was  signed  by  plaintiff  and  the 
agents  of  defendant,  marked  "PlaintifTs  Ex- 
hibit 0."  Plaintiff  offered,  in  connection 
with  the  last  stipulation,  said  Exhibit  O,  and 
defendant  objected  to  both  the  stipulation 
and  the  exhibit  Conceding  that  Exhibit  O 
was  read  in  evidence,  which  does  not  appear 
from  the  record,  we  do  not  think  the  ruling 
error.  It  tended  to  show  that  defendant 
represented  to  plaintiff  that  the  stock  would 
'  convey  or  carry  with  It  2.032  Indies  of  water. 
It  showed  when  the  first  ^160  was  paid  upon 
the  contract  to  purchase.  It  showed  that 
the  first  payment  was  to  be  made  within  10 
days  after  certificate  of  title.  This  certainly 
tended  to  prove  the  agreement  to  give  a  good 
and  sufficient  title.  The  application  of  plain- 
tiff to  purchase  was  made  and  dated  on  the 
same  day  as  tbe  contract  or  agreement  to 
sell.  It  described  the  same  land,  and  was 
In  fact  part  of  the  same  transaction.  Both 
the  application  and  the  contract  should  be 
read  together.  If  they  are  In  any  respects 
iBoonalsteat,  tkey  should.  If  possible,  b«  recon- 


ciled. If  they  are  precisely  flie  same,  then 
no  injury  could  possibly  have  been  done  by 
admitting  the  application  in  evidence. 

When  plahitlff  was  on  the  stand  as  a  wit- 
ness the  defendant  asked  him  several  ques- 
tions In  cross-examination  as  to  where  be 
got  the  money  with  which  to  make  the  al- 
leged tender  in  Angust,  1896,  and  if  in  fact 
he  did  not  have  one  of  the  directors  of  the 
bank  go  with  him  with  the  money  to  make 
a  mere  show  of  a  tender.  The  court  prop- 
erly sustained  objections  to  those  questions. 
The  tender  was  alleged  In  the  complaint,  and 
not  denied  In  the  answer.  And  It  was  stip- 
ulated "that  ine  several  offers,  tenders,  and 
propositions  purporting  to  have  beeb  then 
and  there  made  were  in  fact  so  made  by  the 
respective  parties  hereto."  We  have  exam- 
ined the  other  alleged  errors  of  law,  and  we 
find  no  error  to  the  injury  of  defendant  that 
would  Justify  a  reversal  of  the  case.  W* 
advise  that  the  order  be  affirmed. 

We  concur:    EUTNES.  a;  GBAT,  0. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  order  is  affirmed. 


029  Cal.  14) 
In  re  HICKBX'S  ESTATE.     (S.  F.  l,900.)i 
(Supreme  Court  of  California.    June  16.  1000.) 

EXECUTORS  AND  ADMINISTRATORS— ACCOtJNT- 
INQ— VACATION  OF  ORUBRS— OBJEC- 
TIONS TO  JURISDICTION. 
Objections  to  the  jurisdiction  to  vacate  an 
order  settlins:  the  fiaal  account  of  an  adminis- 
trator and  distributing  the  estate  are  not  sna- 
taiued  by  proof  tiiat  the  notice  of  tlie  motion 
for  the  order  was  ambiguous  in  not  referring 
specifically  to  the  order  intended  to  be  vacated, 
when  two  were  made  on  the  game  day;  that 
no  affidavit  of  merits  accompanied  the  notice; 
and  that  the  applicants  failed  to  prove  that 
the  order  vacated  was  taken  agomst  them 
"either  through  mistake,  inadvertence,  sniv 
prise,  or  excusable  neglect,"  as  provided  in 
Code  (Sv.  Proc.  i  473,— since  such  facts  go 
only  to  the  sufficiency  of  the  showing,  and  not 
to  the  Jurisdiction. 

Department  2.  Appeal  from  superior  court; 
city  and  county  of  San  Francisco. 

In  the  matter  of  the  estate  of  Emmet  Mar- 
tin Hlckey,  deceased.  From  two  orders  of 
the  court,  A.  C.  Freese,  administrator,  ap- 
peals.   Orders  affirmed. 

J.  D.  Sullivan,  for  appellant  B.  0.  Harri- 
son, for  respondent 

McFARLAND,  J.  The  transcript  staowi 
two  appeals  by  A.  O.  Freese,  administrator  ot 
the  above  estate,— one  from  an  order  of  the 
court  made  September  26,  180S,  and  filed  on 
the  30th  of  said  month,  settling  the  final  ac- 
count of  the  administrator;  and  the  other, 
made  and  filed  at  the  same  time,  setting  apart 
the  residue  of  the  estate  to  the  minor  helra^ 
William  E.  Hlckey  and  Francis  T.  Hlckey. 
No  objection  Is  made  to  the  correctness  of 
these  orders,  provided  the  court  bad  Jurla- 
dlction  to  make  them;  but  the  OMitentloa  ot 
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appellant  Is  that  the  court  had  theretofore,  on 
December  21,  1806,  made  Its  order  and  decree 
settling  the  flnal  account  and  distributing  the 
estate;  that  It  had  subsequently  made  an  or- 
der setting  aside  and  annulling  the  said  for- 
mer order  and  decree,  and  that  the  order  set' 
ting  aside  the  same  was  without  Jurisdic- 
tion and  invalid;  and  that,  therefore,  the 
court  had  no  Jurisdiction  to  make  the  orders 
appealed  from. 

The  order  vacating  the  original  order  and 
decree  was  made,  on  motion  of  respondents, 
under  section  473,  Code  Civ.  Proc.,  which  ex- 
pressly gives  the  power  to  a  court  to  relieve 
a  party  from  a  Judgment  or  order  talien 
against  him  on  account  of  his  "mistake.  Inad- 
vertence," etc.,  provided  that  application 
therefor  be  made  within  a  reasonable  time, 
not  exceeding  six  months  after  the  Judgment 
or  order;  and,  as  the  application  In  the  case 
at  bar  was  made  in  the  same  month  In  which 
the  original  order  was  made,  and  within  a  few 
days  thereafter,  there  Is  no  question  as  to  rea- 
sonable time.  The  court,  therefore,  clearly 
had  general  Jurisdiction  to  make  the  order. 
The  objections  of  the  appellant  to  the  valid- 
ity of  the  order  are:  First,  that  the  notice 
of  the  motion  for  the  order  was  ambiguous  In 
this:  that  on  said  21st  of  December,  1806,  an- 
other order  had  been  made  In  the  estate  of 
HIckey  decreeing  that  due  notice  had  been 
given  the  creditors,  and  that  the  notice  of  mo- 
tion to  vacate  might  t>e  construed  as  referring 
to  the  order  decreeing  notice,  and  not  to  the 
order  settling  the  account;  second,  that  no 
affidavit  of  merits  accompanied  the  notice; 
and,  third,  that  respondents  failed  to  prove 
that  the  order  sought  to  be  vacated  was  taken 
against  them  "through  their  mistake,  inad- 
vertence, surprise,  or  excusable  neglect." 
Waiving  the  question  whether  upon  the  whole 
proceeding.  If  the  order  were  now  being  re- 
viewed on  appeal,  there  were  any  of  the  al- 
leged defects  In  the  matters  objected  to,  still 
the  objections  go  only  to  the  sufflcieney  of  the 
showing,  and  not  to  the  Jurisdiction.  As 
there  is  no  appeal  allowed  from  a  probate  or- 
der vacating  a  former  order.  It  was  evidently 
supposed  by  the  code  makers  that  an  appenl 
from  the  final  order  subsequently  mnde  would 
afford  ample  remedy.  See  In  re  Hickey's  Es- 
tate, 121  Cal.  ST8,  53  Pac.  818.  The  orders 
cppealed  from  are  afflrmed. 

We  concur:    TEMPLE,  J.;  HENSHAW.J. 


029  Cat.  17) 

ST.  VINCENTS  INSTITUTB  FOR  THE  DJ- 

SANB  V.  DAVIS.    (S.  F.  1,231.) ' 
(Supreme  Court  of  California.    Jane  IS,  1900.) 

HUSBAND  AND  WlFE>-HOSPITALr-DEMAND  BY 
HUSBAND— REFUSAL— GOOD  FAITH— BURDBN 
OF  PROOF  —  NECKSSARIBS  —  UABIUTT  OF 
HUSBAND. 

1.  Under  Civ.  Code,  i  174.  providing  that. 
If  a  husband  np|;l(>cts  to  snrport  bis  wife,  any 
person  may  supply  her  with  necessaries,  and 
reoovw  from  the  husband  therefor,  where  de- 


fendant's insane  wife  was  taken  to  a  hospital, 
to  which  he  went  and  demanded  that  she  b» 
deliveied  to  him,  which  the  hospital  authori- 
ties refused  to  do,  the  burden  of  proving  that 
the  demand  was  not  made  in  good  faith  was 
on  the  plaintiff  hospital;  and,  failing  to  show 
bad  faith,  it  could  not  recover  for  necessaries 
furnished  her. 

2.  Under  CSv.  Code,  f  174,  providing  that,  U 
a  husband  neglects  to  support  his  wife,  any 
person  may  supply  her  with  npcessaries,  and 
recover  from  the  husband  therefor,  where  an 
Insane  wife  was  tal;oD  to  a  hospital,  to  which 
the  husband  went  and  demanded  that  she  be 
delivered  to  him,  which  the  hospital  authorities 
refused  to  do,  there  was  not  such  neglect  on 
the  part  of  the  husband  as  to  warraut  a  re- 
covery from  him  for  necessaries  furnished  the 
wife  at  such  hospital. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  St  Vincent's  Institute  for  the 
Insane  against  John  T.  Davis  for  necessaries 
furnished  to  his  wife.  From  a  Judgment  la 
favor  of  defendant,  plaintiff  appeals.  Affirm- 
ed. 

T.  Z.  Biakeman,  for  appellant.  Beddy, 
Campbell  &  Metson,  for  respondent 

TEMPLE,  J.  Among  oth«  things.  It  Is 
alleged  in  the  complaint  that  plaintiff  has 
continuously  since  the  1st  day  of  June,  1894, 
at  the  instance  and  request  of  defendant  kept 
and  cared  for  the  insane  wife  of  defendant 
providing  for  her  suitable  boarding,  lodging, 
clothing,  washing,  medicine,  and  medical  and 
other  attendance,  the  reasonable  value  of 
which  is  $12  per  week,  and  $100  per  year  for 
clothing.  In  the  answer  all  the  material  alle- 
gations of  the  complaint  are  denied,  and  In 
addition  it  is  alleged  that  during  all  the 
times  in  the  complaint  mentioned,  defendant 
has  been  able,  willing,  and  anxious  to  pro> 
vide  for  his  said  wife  at  his  own  home.  In 
California,  and  on  the  28th  of  June,  1894,  de- 
manded of  the  plaintiff  that  it  deliver  to  him 
the  person  of  his  said  wife,  and  that  plaintiff, 
without  cause  or  excuse,  refused  to  comply 
with  said  demand.  The  court  found  as  • 
fact  that  plaintiff  had  kept  and  cared  for  the 
wife  of  the  defendant  as  alleged,  except  that 
the  court  did  not  And  that  such  service  was 
rendered  at  the  request  of  the  defendant  or 
that  he  promised  to  pay  its  reasonable  or  oth- 
er value.  It  found,  also,  that  defendant  "on 
the  28th  day  of  June,  1894,  desiring  in  good 
faith  to  care  for  his  said  wife  elsewhere,  de- 
manded of  plaintiff,  at  Its  Institution  In  the 
city  of  St  Louis,  that  said  plaintiff  forthwith 
deliver  to  him  said  insane  wife;  that  said 
plaintiff,  without  legal  cause  or  excuse,  refus- 
ed to  comply  with  said  demand,  and  against 
the  will  of  defendant  has  since  retained  the 
said  wife  of  d^endant  in  Its  custody."  Jnd^ 
ment  was  for  defendant 

Upon  a  motion  for  a  new  trial,  It  was  con- 
tended on  behalf  of  plaintiff  that  there  was 
DO  proof  that  the  offer  ot  defendant  to  pro- 
vide for  his  wife  elsewhere  was  made  In 
good  faith.  This  contention  cannot  be  sus- 
tained.   The  burden  was  qpon  the  plaintiff. 
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Some  suspicion  was  cast  upon  the  motives 
of  the  defendant,  hut  It  cannot  be  said  that 
there  was  no  evidence  tending  to  Show  good 
faith. 

Section  174  of  the  Civil  Code  provides  that, 
when  a  husband  falls  to  make  adequate  pro- 
vision for  the  support  of  his  wife,  then  (ex- 
cept m  certain  cases)  any  person  may  supply 
her  with  necessaries,  and  recover  the  value 
thereof  from  the  husband.  Whoever  supplies 
such  necessaries  must.  In  order  to  recover, 
show  such  neglect  on  the  part  of  the  hus- 
band.   That  was  not  shown  in  this  case. 

The  plaintiff  was  not  injured  by  the  refusal 
to  admit  in  evidence  the  Judgment  rendered 
in  the  United  States  circuit  court  Had  It 
been  competent  evidence  of  all  that  plaintiff 
claims  for  It,  its  case  would  not  have  been 
aided.  Admit  all  these  facts,  and  It  still  has 
DO  case.    Judgment  and  order  affirmed. 

We  concur:  McPARLAND,  J.;  HEN- 
SHAW.  J. 


UtCal.  10 

ST.  VINCEXT'S  INSTITUTION  FOR  THE 

INSANE  V.  DAVIS.    (S.  F.  1.282.)  i 

(Supreme  (Toart  of  California.    June  15,  1900.) 

HUSBAND  AND  WIPB5-INSANE  WIFE— CARH  IN 
HOSPITAL— KNOWLEDGE  OF  HUSBAND— NEC- 
ESSARIES —  HUSBAND'S  LIABILITY  —  ABAN- 
DONMENT —  RELIEF  BY  STRA.VOER  —  EVI- 
DENCE—COPY OF  LETTER- OBJECTION— PRB- 
SUMPTlON-DEa'OSITION— TRIAL. 

1.  Under  CSv.  Code,  §  174.  providing  that, 
where  a  husband  fails  to  support  his  wife,  any 
person  may  supply  her  with  necessaries,  and 
recover  therefor  from  the  husband,  the  fact 
that  a  husband  did  not  know  that  his  insane 
wife  was  heiug  cared  for  in  an  institution  for 
the  insane  did  not  relieve  him  from  liability 
for  her  board  and  clothing  therein. 

2.  Undor  Civ.  Code,  §  174,  providing  that, 
where  a  husband  fails  to  support  his  wife,  any 
person  may  supply  her  with  necessaries,  and 
recover  therefor  from  the  husband,  where  a 
resident  of  the  state  left  his  demented  wife 
at  a  hotel  in  a  small  town  in  Illinois,  in  a 
helpless  condition,  he  was  liable  to  a  person 
who  supplied  her  with  necessaries,  though  such 
person  did  not  Icnow  of  the  husbnnd'a  exist- 
ence, or  that  the  woman  was  morried. 

3.  An  objection  to  the  introduction  of  a  copy 
of  a  letter  addressed  to  defendant,  on  the 
grounds  that  it  was  incompetent,  irrelevant, 
and  immaterial,  and  that  there  was  no  evi- 
dence that  the  person  who  mailed  the  letter 
knew  the  defendant's  address,  or  that  defend- 
ant received  it,  was  not  specific  enough  to  pred- 
icate error  on  the  ground  that  it  was  inadmis- 
sible as  being  a  copy. 

4.  The  uncontroverted  testimony  of  a  witness 
that  in  1877  she  was  secretary  of  plaintiff  cor- 
poration, and  knew  tliat  an  offered  copy  was  a 
copy  of  a  letter  writti-n  by  the  plaintiff,  "ad- 
dressed to  defendant,  mailed  to  him  at  his  ad- 
dress, postage  prepaid."  was  sufficient  to  sup- 
port a  finding  that  witness  knew  the  address 
of  defendant,  nnd  that  the  letter  was  properly 
addressed  and  mailed  to  bim. 

5.  Under  Code  Civ.  Proc.  {  1963.  subd.  24. 
providing  that  a  letter  dnly  directed  and  mailed 
shall  be_  presumed  to  have  been  received  unless 
Its  receipt  is  controverted,  where  a  husband 
had  previously  kept  his  insane  wife  at  a  hos- 
pital, and  had  corresponded  with  the  officials 
with  regard  to  her,  it  would  be  presumed  that 
a  letter  directed  to  him  by  the  hospital  author- 

>  Rehearing  denied  July  U,  ItOO. 


ities  was  rec»ved  by  him;   he  not  denying  its 

receipt. 

6.  Under  Code  C5v.  Proc.  S  2082.  providing 
that,  on  the  completion  of  a  deposition,  it  must 
be  carefully  read  to  the  witness,  it  is  no  ob- 
jection to  a  deposition  taken  outside  the  state 
that  the  certificate  fails  to  show  that  the  dep- 
osition was  read  to  a  witness,  as  such  statute 
applies  only  to  depositions  taken  in  the  state. 

Department  2.  Appeal  from  superior  court, 
city  and  coimty  of  San  Francisco. 

Action  by  St.  Vincent's  Institution  for  the 
Insane  against  John  T.  Davis  for  necessaries 
furnished  to  bis  wife.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Reddy,  Campbell  &  Mctson,  for  appellant. 
T.  Z.  Blakemon,  for  respondent. 

TEMPLE,  J.  Plaintiff  sues  to  recover  for 
boarding  and  clothing  the  Insane  wife  of  de- 
fendant from  June  28,  1801,  to  June  2,  18!>4. 
Plaintiff  recovered  Judgment,  and  this  ap- 
peal Is  from  the  Judgment,  and  an  order  re- 
fusing a  new  trial. 

The  first  contention  is  that  the  evidence 
was  Insufficient  to  sustain  the  finding  that 
the  service  was  rendered  on  the  credit  of 
defendant.  It  is  argued  that  It  does  not  ap- 
pear that  defendant  was  even  aware  that 
she  was  being  kept  and  provided  for  by 
plaintiff  at  all.  Even  If  he  had  no  such 
knowledge,  It  would  not  follow  that  the  de- 
fendant is  not  liable,  or  that  the  service  was 
not  rendered  at  his  Implied  request.  There 
Is  evidence  which  tends  to  prove  that  de- 
fendant In  1877  took  bis  wife  from  the  In- 
stitution where  he  had  himself  placed  her, 
and  that  within  a  day  or  two  thereafter  she 
was  found,  deserted  and  destitute,  in  a 
small  town  In  the  state  of  Illinois.  She  was 
at  the  time  so  far  demented  that  she  could 
give  no  account  of  herself.  She  did  not 
know  her  name,  or  where  she  came  from. 
She  was  found  at  a  hotel,  with  a  trunk,  and 
could  not  have  got  there  with  the  trunk 
alone.  The  presumption  Is  very  strong  that 
the  defendant  left  her  there,  intending  that 
her  Identity  should  be  lost,  that  she  might 
no  longer  be  a  charge  npon  him.  Under 
such  circumstances,  the  husband  wonld  be 
liable  for  necessaries,  even  though  the  par- 
ties supplying  them  did  not  know  of  his  ex- 
istence, or  that  she  was  a  married  woman. 
Section  174,  Civ.  (3ode;  Davis  v.  Institution 
for  Insane,  9  C.  0.  A.  SOI,  61  Fed.  277,  and 
cases  there  cited. 

Appellant  contends  that  the  finding  to  the 
effect  that  the  service  was  rendered  at  the 
request  of  the  defendant  Is  supported  only 
by  the  copy  of  a  letter  addressed  to  the  de- 
fendant In  October,  1877.  by  the  president 
of  the  plaintiff,  which  is  a  corporation,  and 
that  such  copy  was  Improperly  admitted. 
The  objections  made  to  the  evidence  were 
that  It  was  incompetent.  Irrelevant,  and  Im- 
material, and  "there  was  no  evidence  that 
the  person  who  mailed  the  letter  knew  the 
address  of  J.  T.  Davis,  and  there  was  ao 
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evidence  that  J.  T.  Davis  ever  received  the 
letter."  Supposing  the  letter  to  have  been 
received,  it  was  neither  Irrelevant,  incom- 
petent, nor  immaterial.  The  objection  Is, 
therefore,  In  reality,  that  it  was  not  shown 
that  defendant  ever  received  the  letter  of 
which  it  was  a  copy.  As  to  its  being  a 
copy,  rather  than  the  original,  no  such  ob- 
jection was  specifically  made;  and  as  it  is 
quite  probable  that.  If  such  objection  had 
been  made  at  the  trial,  the  defect  could  have 
been  cured,  we  are  not  Inclined  to  enter- 
tain It  now. 

Sister  Isadore  Minter  testified  that  she 
was  the  secretary  of  the  plaintiff  In  1877, 
and  she  knew  the  copy  offered  was  a  copy 
of  a  letter  written  by  the  president,  "ad- 
dressed to  J.  T.  Davis,  mailed  to  him  at  his 
address,  postage  prepaid."  This  is  a  brief 
statement,  and  the  evidence  might  have 
been  amplified  by  a  cross-examination.  We 
may  imagine  that  it  could  have  been  made 
to  appear  upon  such  cross-examination  of 
the  witness  that  she  did  not  know  the  ad- 
dress of  defendant,  or  even  that  she  did  not 
know  to  what  point  the  letter  was  sent. 
But  that  she  did  Is  implied,  and  we  cannot 
disturb  the  finding.  Davis  had  himself  had 
his  wife  boarded  and  cared  for  at  the  hos- 
pital before  August,  1877;  and  the  presump- 
tion is  that  he  had  corresponded  with  the 
Sisters  upon  the  subject,  and  that  his  ad- 
dress was  well  known  to  them.  The  letter 
having  been  properly  addressed  and  mailed 
to  him,  it  is  presumed  that  he  received  It. 
Subdivision  34,  $  19«;.  Code  Civ.  Proc. 

Objection  is  made  to  the  reception  in  evi- 
dence of  certain  depositions  taken  for  plain- 
tiff at  St.  r.ouis.  Mo.,  on  the  ground  that  the 
certificate  falls  to  state  that  the  deposition, 
when  completed,  was  read  over  to  the  wit- 
ness, and  corrected  by  the  witness  if  he  so 
desired,  as  required  by  section  20.12  of  the 
Code  of  Civil  Procedure.  That  section  ap- 
plies only  to  depositions  taken  In  this  state, 
and  therefore  does  not  reach  this  case.  The 
Judgment  and  order  are  affirmed. 


We    concur: 
SHAW,  J. 


Md'ARLAXD,     J.;     HEN- 


SIMON  ot  al.  V.  MATSON  et  al. 

(SHprt-mc  Court  of  Nevada.    June  28,  1000.) 

APPEAL    AND    ERROR— NOTICE    OF    APPEAL- 
SERVICE  BY  MAIL— SUFFICIENCY 
—TRIAL— EVIDENCE. 

1.  Under  Civ.  Prac.  Act  ii  -ifil,  4»8,  author- 
izing service  of  notices  and  other  papers  by 
mail  by  deposit  in  the  post  oftice  and  extend- 
itijl  the  time  of  such  service  one  day  for  each 
25  miles  distance,  service  of  a  notice  of  ap- 
peal is  completed  on  its  deposit  in  the  post 
office,  since  the  extension  of  time  provided  does 
not  apply  to  a  notice  of  appeal  for  which  no 
such  time  to  enable  action  to  be  taken  thereon 
is  necessary. 

2.  Where,  to  recover  for  ore,  it  was  neces- 
sary to  prove  that  it  was  taken  from  a  certain 
mine,  and  the  only  witness  on  such  point,  on 
being  recalled,   and  ehowu   a  diagram  of  an 


adjacent  mine,  testified  that  it  was  taken  from 
such  adjacent  mine,  a  verdict  for  the  plaintiff 
was  contrary  to  the  evidence,  and  a  judgment 
based  thereon  must  be  reversed. 

Appeal  from  district  court.  White  Pine 
county;    O.   F.   Talbot,  Judge. 

Action  by  Gus  Simon  and  others  against 
William  Matson  and  others.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendants  ap- 
peal.   Reversed. 

F.  X.  Murphy  and  E.  S.  Farrington,  toe 
appellants.    Thomas  Wren,  for  respondents. 

BELKNAP,  J.  Respondents  move  to  dis- 
miss the  appeal  for  the  reason  that  the  under- 
taking on  appeal  was  filed  before  the  copy 
of  the  notice  of  appeal  was  served.  The 
action  was  tried  at  Ely,  in  White  Pine  coun- 
ty. One  of  the  attorneys  of  appellants  re- 
sides at  that  place.  The  attorney  for  re- 
spondents resides  at  Reno,  in  Waahoe  county. 
The  distance  from  Ely  to  Reno  is  upward 
of  400  miles.  There  Is  a  regular  mail  c<Hn- 
municatlon  between  the  places.  The  attor- 
ney for  appellants  filed  the  notice  of  appeal 
December  13,  1888,  and  mailed  a  copy,  post- 
age paid,  at  Ely,  on  the  same  day,  addressed 
to  the  respondents'  attorney  at  Reno.  There 
is  no  contention  as  to  the  facts.  The  ques- 
tion is,  at  what  time  did  the  service  take 
place?  The  provisions  of  the  civil  practice 
act  applicable,  are  as  follows: 

"Sec.  497.  Service  by  mail  may  be  made, 
when  the  person  making  the  service  and  the 
person  upon  whom  it  is  to  be  made,  reside 
at  different  places,  between  which  there  Is 
a  regular  communication  by  mall. 

"Sec.  408.  In  case  of  service  by  mall,  the 
notice  or  other  paper  shall  be  deposited  in 
the  post  office,  addressed  to  the  person  ui>on 
whom  it  Is  to  be  served,  at  his  place  of  resi- 
dence, and  the  postage  paid.  And  in  such 
case  the  time  of  service  shall  be  increased 
one  day  for  every  twenty-five  miles  distance 
between  the  place  of  deposit  and  place  of 
address." 

Sections  3502,  3593,  Comp.  Laws. 

Appellants  claim  that  the  notice  was  served 
by  depositing  a  copy  in  the  post  office.  Re- 
spondents contend  that,  as  the  service  was 
by  mall,  it  was  not  complete  until  18  days 
from  the  time  of  the  deposit,  as  the  statute 
increases  the  time  of  service  one  day  for 
each  25  miles  of  the  distance  between  the 
place  of  deposit  and  place  of  address.  It 
respondents'  contention  is  the  law,  the  no- 
tice of  appeal  was  not  served  until  after 
the  filing  of  the  undertaking  upon  appeal, 
and  the  appeal  should  be  dismissed.  When 
the  deposit  Is  made  In  the  post  office  nnder 
the  provisions  above  set  forth,  nothing  fur- 
ther is  required,  and  the  service  is  complete. 
The  purpose  of  the  statute  In  extending  the 
time  of  the  service  one  day  for  every  25 
miles  between  the  place  of  deposit  and  the 
place  of  address  Is'  to  give  the  party  receiving 
the  notice  or  other  paper  time  to  act  upon  it 
If  action  is  required.    No  time  is  required  for 
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action  upon  «  notice  of  appeal  by  the  no- 
tice, and  the  statute  does  not  contemplate 
such  a  case.    The  motion  Is  denied. 

Nnmcrous  speclflcatlons  of  error  are  made. 
In  the  view  that  we  have  taken  It  will  only 
be  necessary  to  consider  the  question  wheth- 
er the  verdict  of  the  Jury  is  contrary  to  the 
evidence.  It  appears  that  the  Comanche 
mining  dalm  was  located  in  the  year  1878; 
that  some  time  thereafter  the  Homestake 
mining  claim  was  located.  The  claims  nm 
In  a  northerly  and  southerly  direction.  Be- 
tween them  was  an  unappropriated  piece  of 
mining  ground  about  300  feet  In  width  at  Its 
southerly  end,  running  to  a  point  at  the  north, 
caused  by  the  convergence  of  the  west  line 
of  the  Homestake,  and  the  east  side  line  of 
the  Comanche.  This  piece  of  ground,  ap- 
parently triangular  in  shape,  was  located  by 
the  plalntUTs  aa  the  Last  Ohance  mining 
claim.  They  claimed  that  the  32  tons  of  ore 
in  controversy  were  taken  out  of  this  ground. 
It  Is  admitted  that,  to  have  entitled  them 
to  the  verdict,  it  was  incumbent  upon  them 
to  have  established  the  fact  by  the  testi- 
mony. Mr.  Roberts,  one  of  the  plaintiffs, 
was  the  only  witness  who  testified  in  their 
behalf  in  this  respect  In  his  testimony  in 
chief  he  said  that  the  ore  was  taken  out 
of  the  LRst  Chance  mine  In  the  year  1807, 
bnt,  upon  being  recalled,  and  shown  the  dia- 
gram of  Comanche  mine  as  surveyed  by  Mr. 
Pardy,  October  11,  1896,  testified  that  "the 
ore  In  dispute  was  taken  from  that  part  of 
the  ground  which  is  represented  on  this  map 
by  the  word  'ore*  written  in  pencil.  Just  west 
of  the  east  side  line"  (of  the  Comanche). 
Oonsldering  the  testimony  as  a  whole,  it  was 
contrary  to  the  verdict  rendered,  and  the 
Judgment  must  be  reversed,  and  cause  re- 
manded for  a  new  trial.    It  is  so  ordered. 

BONNIPIELD,  C.  J.,  and  MABSET,  X, 
concur. 


CLARK  V.  CIvARK. 

(Court  of  Appeals  of  Oolovado.    June  11,  1900.) 

DrVORCB  SUIT— ALIMONY— SEPARATE  ACTION- 
APPEAL— JURISDICTION. 

TVhere  a  husband  sued  for  divorce,  and 
the  wife,  in  a  separate  pnicoertinf?,  seeiirod  a 
judgment  for  alimony  pendinp  the  divorce  suit, 
from  which  judgment  the  husband  appealed  to 
the  district  court,  but  after  the  htiKband  had 
obtained  a  divorce  in  the  county  court  the  ali- 
mony proceeding  was  retransferred,  by  agree- 
ment, from  the  district  court  to  the  county 
court  for  determination,  together  with  a  ques- 
tion as  to  the  custo(\r  of  children,  such  ali- 
mony proceeding  was  an  incident  to  the  divorce 
suit,  and  the  court  of  appeals  bad  no  juris- 
diction to  review  the  same. 

Appeal  from  Arapahoe  county  court 
Suit  for  divorce  by  New^ton  Clark  against 
Emma  Clark.    From  a  Judgment  for  alimony 
in    favor    of   defendant,    plaintiff    appeals. 
Dismissed. 


E.  L  tStlrman,  for  appellant. 


BlSSELIi,  P.  3.  This  action  for  divorce 
was  begun  in  the  county  court  of  Arapahoe 
county,  and  a  decree  of  divorce  prayed. 
There  was  an  answer  and  a  cross  complaint. 
Apparently  preceding  these  proceedings 
there  was  an  application  for  alimony,  based 
on  a  separate  proceeding,  setting  up  divers 
facts,  and  thereon  the  court  ordered  tbe 
plaintiff  to  pay  $20  per  month  during  the 
litigation.  From  this  order  thus  made  in 
the  county  court  an  appeal  was  taken,  under 
the  statute,  to  the  district  court.  While  this 
particular  feature  of  the  controversy  was 
pending  in  the  district  court  the  main  di- 
vorce suit  was  tried  in  the  other  tribunal, 
and  a  verdict  returned  in  favor  of  the  plain- 
tiff, adjudging  the  defendant  guilty  and  the 
plaintiff  not  guilty,  as  appeared  In  the  cross 
complaint  After  this  verdict,  by  stipula- 
tion of  counsel  and  of  parties,  the  alimony 
portion  of  the  suit  was  retransferred  to  the 
county  court  for  determination.  Tliereln 
further  proceedings  were  had  re8i>ecting  ali- 
mony and  the  custody  of  the  children  and 
the  final  decree.  Whether  the  latter  state- 
ment be  or  be  not  true,  we  do  not  verify  by 
an  examination  of  the  record,  since  it  Is 
wholly  unimportant  to  the  determination  of 
this  appeaL  The  statement  exhibits  the 
fact  that  the  order  concerning  alimony  was 
made  in  a  suit  brought  to  obtain  a  divorce, 
and  wherein  tbe  plaintiff  became  entitled  to 
his  decree  by  the  verdict  of  the  Jury.  Hie 
claim  for  alimony,  and  the  court's  order  re- 
si>ecting  it,  were  Incidents  to  the  suit;  and 
this  court,  therefore,  under  the  recent  de- 
cisions, is  totally  without  Jurisdiction,  iier- 
cer  V.  Mercer  (Colo.,App.)  57  Pac.  750;  Mck- 
hoff  T.  Elckhoff  (Colo.  App.)  60  Pac.  411; 
Mercer  ▼.  Mercer  (Colo.  Sup.)  60  Pac.  340. 
Therein  all  matters  presented  by  this  appeal 
have  been  determined  adversely  to  the  appel- 
lant, and  it  has  been  held  by  both  courts 
that  In  an  action  of  this  description,  and  un- 
der these  circumstances,  this  court  is  with- 
out Jurisdiction  to  review  the  decree  or  the 
Judgment  for  alimony.  The  appeal  is  there- 
fore dismissed.    Dismissed. 


CRYSTAL  PAI.ACE  FLOTIRING-miXS  CO. 

V.  BUT1"ERFIELD. 

(Court  of  Appeals  of  Colorado.    June  11,  1900.) 

STATUTE  OP  FRAUDS— SALE  OF  GOODS— SUFFI- 
CIENCY OF  WRITING— TENDER— DAM- 
AGES—PLEADING. 

1.  Where  a  contract  for  the  sale  of  grain, 
evidenced  by  letters  and  telegrams  between  the 
parties,  is  definite  as  to  the  kind  and  quantity 
to  be  sold,  the  price  to  be  paid,  and  the  time 
and  place  of  delivery,  it  is  a  sufficient  memo- 
raudnm  in  writing  subscribed  by  the  parties 
to  be  charged,  required  by  Gen.  St.  {  l."i21, 
when  no  part  of  the  goods  is  accepted  and  re- 
ceived by  the  buyer,  and  no  part  of  the  pur- 
chase money  paid. 

2.  No  tender  of  the  price  is  necessary  to  en- 
able a  buyer  to  maintain  a  suit  to  recover 
damages  for  the  seller's  failure  to  deliver  the 
goods,   where  the  contract  oX  sale  gives  the 
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sriler  no  right  to  demand  payment  in  advance, 
and  the  goods  would  not  have  been  delivered 
even  if  a  tender  had  been  made. 

3.  A  complaint  alleKing  that,  by  reason  of  a 
seller's  breach  of  his  contract  to  deliver  a  cer- 
tain quantity  of  grain  at  a  certain  price,  the 
buyer  has  been  deprived  of  divers  profits  which 
otherwise  would  have  accrued  from  the  deliv- 
•r^  thereof,  and  has  sustained  damages  in  cer- 
tain sums,  without  alleging  what  the  market 
value  was  at  the  agreed  time  and  place  of  de- 
livery, is  good  as  against  a  general  demurrer, 
or  a  motion  to  exclude  evidence  of  loss  of 
profits. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Crystal  Palace  Flonrlng-Mills 
Company  against  L.  Butterfleld.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

F.  E.  Gregg,  for  appellant  Rogers  & 
Stair,  for  appellee. 

THOMSON,  J.  When  this  case  came  on 
for  trial  the  court  sustained  an  objection  by 
the  defendant  to  the  Introduction  of  any  evi- 
dence, and  entered  Judgment  of  dismissal 
against  the  plaintiff.  The  ground  of  the  mo- 
tion, and  the  reason  assigned  for  the  Judg- 
ment, were  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court,  In  rendering  Its  Judgment, 
stated  Its  ground  of  objection  to  the  com- 
plaint specifically  as  follows:  "That  the 
contract  set  out  In  the  complaint  herein  was 
a  contract  for  the  delivery  of  grain  at  Den- 
ver, Colorado,  and  that  the  contract  provides 
for  payment  for  the  said  grain  at  Denver, 
Colo.,  and  that  the  complaint  should  have 
alleged  that  tender  of  the  money  for  the  pur- 
chase price  of  said  grain  was  made  to  de- 
fendant at  Denver,  Colo.,  before  bringing 
this  action."  That  objection,  and  two  others, 
namely,  that  the  contract  was  within  the 
statute  of  frauds,  and  therefore  void,  and 
that  the  allegation  of  damage  was  insuffi- 
cient, are  presented  to  us  by  the  argument  of 
counsel. 

The  contract,  as  It  was  set  forth  In  the 
complaint,  consisted  of  a  number  of  letters 
and  telegrams  which  passed  between  the 
parties.  The  following  is  the  history  of  the 
correspondence  as  given  In  that  pleading: 
On  the  2Cth  day  of  September,  180(5,  the  de- 
fendant sent  by  mall  a  letter  to  the  plain- 
tiff as  follows:  "Denver,  Colo.,  Sept.  26th, 
189C.  The  Crystal  Palace  Flour  Mills, 
Weatherford,  Texas— Gentlemen:  At  the  re- 
quest of  the  agent  of  the  Santa  F6  R.  R.  at 
Denver,  I  am  sending  you  to-day,  under  a 
separate  cover,  a  sample  of  our  Colorado 
wheat,  marked  'No.  1.*  All  of  our  wheat 
here  Is  hard  spring  wheat,  and  will  average 
50  lbs.;  and  at  to-day's  rate  I  could  sell  this 
wheat  to  you  at  70%c.  at  Weatherford,  but 
I  hope  to  be  able  to  get  a  lower  rate,  by  at 
least  10c.  per  hundred,  or  6c.  per  bushel.  In 
a  day  or  two.  If  you  can  use  this  wheat, 
please  wire  me,  and  I  will  gather  up  5,000 
bo.  or  10,000  bu.,  and,  If  possible  to  get  a 


lower  rate,  I  will  let  you  know  at  once. 
Please  let  me  hear  from  you  at  once.  Wheat 
Is  very  strong  East,  and  Is  advancing  every 
day.  Yours,  truly,  L.  Butterfleld."  The 
plaintiff  received  this  letter  three  days  after- 
wards, and  Immediately  telegraphed  the  fol- 
lowing answer:  "Weatherford,  Texai,  0/29, 
1806.  To  li.  Butterfleld,  Denver,  Colo.: 
Sample  and  quotation  twenty-sixth  received. 
Ship  three  thousand  anyway,  and  ten  thou- 
sand If  you  get  ten  cents  lower  freight  rate. 
Draw  through  First  Nat  Bank.  Crystal 
Palace  Flourlng-MIlls  Co."  To  this  telegram 
the  defendant  on  the  next  day  replied  by 
wire  as  follows:  "Denver,  Colo.,  30.  To 
Crystal  Flour  Mills,  Weatherford,  Tex.: 
Will  ship  three  thousand.  If  get  lower  rate, 
will  advise.  L.  Butterfleld."  At  the  same 
time  the  defendant  wrote  and  mailed  to  the 
plaintiff  the  following  letter:  "Denver,  Colo., 
Sept  .SOtb,  1890.  Crystal  Palace  Flour  Mills, 
Weatherford,  Texas  —  Gentlemen:  I  have 
your  message  of  the  29th,  saying  sample  re- 
ceived; will  take  3,000  bushels  at  price,  76^ 
f.  o.  b.  Weatherford,  and,  if  I  can  get  a 
lower  rate,  will  take  more;  and  to  draw 
through  the  First  National  Bank.  All  right 
I  am  trying  to  get  a  lower  rate,  and  so  wired 
you  this  morning,  and  advised  that  I  would 
ship  the  3,000  bushels,  and,  as  soon  as  I  can 
get  a  lower  rate,  will  advise  you.  I  will 
know  to-morrow  or  next  day.  I  will  get  the 
wheat  off  as  soon  as  possible,  but  It  may  be 
delayed  a  few  days  on  account  of  a  carnival 
here  In  Denver  the  last  of  this  week  and  aU 
the  next  week,  that  Is  creating  a  great  deal 
of  excitement  but  I  will  get  It  off  as  soon 
as  possible.  I  hope  to  be  able  to  sell  you  a 
good  many  cars  of  wheat.  Yours,  truly,  L. 
Butterfleld."  On  tne  10th  day  of  October. 
ISOO,  the  plaintiff  telegraphed  the  defendant 
as  follows:  "Weatherford,  Texas,  10/19, 
1896.  To  L.  Butterfleld,  Denver,  Colo.:  Wire 
Immediately,  our  expense,  when  you  will 
ship  our  wheat.  Crystal  Palace  Flourlng- 
MIlls  Co."  The  defendant  replied  to  this  by 
tlie  following  telegram:  "Denver,  Colo.,  Oct 
20,  1890.  To  Crystal  Palace  Flour  Mills. 
Weatherford,  Texas:  Wheat  off  this  week. 
Offer  flve  thousand  more,  ninety  Weatlier- 
ford.  L.  Butterfleld."  Afterwards,  on  the 
10th  day  of  November,  1896,  the  defendant 
sent  by  mall  to  the  plaintiff  the  following 
letter:  "Denver,  Colo.,  November  9th,  1896. 
The  Crystal  Palace  Flour  Mills,  Weather- 
ford, Texas— Gentlemen:  I  am  Just  In  re- 
ceipt of  yours  of  the  6th.  I  am  sorry  to 
disappoint  you  on  the  wheat,  but  the  rail- 
road promised  me,  at  the  time  I  wired  you 
about  the  wheat  that  they  would  make  me 
a  rate  of  25c.  Into  Texas.  Now  they  have 
gone  back  on  me,  and  I  am  not  going  to  be 
able  to  ship  It  Yours,  truly,  L.  Butterfleld." 
The  statute  requires  that  every  contract  for 
the  sale  of  chattels,  for  the  price  of  ?50  or 
more,  if  no  part  of  the  goods  Is  accepted  and 
received  by  the  buyer,  and  no  part  of  the 
purchase  money  Is  paid  by  him,  shall  be  evl- 
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denced  by  a  note  or  memorandum  in  writ- 
ing subscribed  by  the  parties  to  be  charged. 
Gen.  St  i  1521.  But  it  la  not  necessary  that 
the  terms  of  tbe  agreement  shall  all  be  con- 
tained on  one  piece  of  paper.  The  memo- 
randum may  consist  of  several  writings,  and 
80  the  contract  which  the  parties  hare  made 
may  be  gathered  from  letters  which  have 
passed  in  correspondence  between  tbem. 
Beckwlth  v.  Talbot,  2  Colo.  C39;  Id.,  95  U.  S. 
289,  24  L.  Ed.  400;  Browne,  St  Frauds,  t 
»«Jb.  Referring  to  the  correspondence  before 
us,  we  find  that  the  defendant  proposed  to 
sell  wheat  to  the  plaintiff  at  70%  cents  per 
bushel,  delivered  at  Weatherford,  Tex.;  that 
tbe  offer  was  accepted;  and  that  tbe  plain- 
tiff ordered,  and  the  defendant  agreed  to 
ship,  3,000  bushels  on  those  terms,  during 
the  week  of  October  20,  1896.  Here  was  a 
complete  contract.  It  was  definite  as  to  the 
number  of  bushels  sold,  the  price  to  be  paid, 
and  the  time  of  delivery.  It  is  difficult  to 
see  how  there  could  have  been  a  more  com- 
plete compliance  with  the  demands  of  the 
statute.  Defendant's  counsel,  in  support  of 
their  contention  that  tbe  letters  and  tele- 
grams before  us  do  not  constitute  a  sufficient 
memorandum  of  the  contract,  refer  us  to  the 
case  of  Ellis  v.  Uailroad  Co.,  7  Colo.  App. 
350,  43  Pac.  457.  But  It  requires  only  a 
superilcial  comparison  of  the  writing  consid- 
ered in  that  case,  with  the  contract  before  us, 
to  see  the  fundamental  difference  between 
the  two.  Tlie  following  was  the  comment  of 
the  court  upon  that  memorandum:  "There 
was  no  agreement  to  supply  a  certain  definite 
thing,  or  a  certain  nunilier  of  articles,  of  a 
particular  description,  of  the  various  sorts 
specified;  nor  did  the  railroad  company  agree 
to  accept  specific  articles,  of  a  given  number 
or  quantity."  The  contract  before  us  is  open 
to  no  such  criticism. 

The  claim  that,  to  enable  the  plaintiff  to 
maintain  his  suit,  it  should  have  first  tendered 
to  the  defendant  the  purchase  price  of  the 
grain,  and  that,  to  make  the  complaint  good. 
It  should  have  averred  such  tender,  is  equal- 
ly untenable.  The  mode  and  time  of  pay- 
ment were  fixed  by  the  contract.  It  was  the 
duty  of  the  defendant  to  ship  the  wheat, 
and,  having  done  so,  be  was  authorized  to 
draw  on  the  plaintiff  for  the  amount  due. 
His  contract  gave  him  no  right  to  demand 
payment  In  advance,  and  it  is  evident  from 
his  letter  of  November  9th  that,  even  If  the 
money  had  l)een  tendered,  the  wheat  would 
not  have  been  delivered.  No  tender  was  nec- 
essary to  fix  the  defendant's  liability. 

The  complaint,  after  setting  forth  the  con- 
tract and  its  breach,  concluded  as  follows: 
"That  thereby  plaintiff  has  been  deprived  of 
divers  great  gains  and  profits  which  other- 
wise would  have  accrued  to  It  from  the  de- 
livery of  the  said  wheat  to  it  as  aforesaid, 
and  has  sustained  damage  to  the  amount  of 
$900."  Now  It  is  said  that  the  facts  out  of 
which  the  damage  arose  should  have  been 
specifically  stated.  The  complaint  makes  the 
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damage  consist  in  the  loss  of  the  profits  which 
the  plaintiff  would  have  derived  if  the  con- 
tract had  been  performed.  These  profits 
would  have  been  the  excess  in  value  of  tbe 
wheat  where  it  was  to  have  been  delivered, 
and  at  tbe  time  it  should  have  been  delivered, 
over  the  price  agreed  to  be  paid  for  it;  and, 
while  greater  particularity  of  statement  might 
be  desirable,  tbe  meaning  of  the  allegation  is 
not  open  to  question.  It  advised  the  defend- 
ant that  the  plamtlff  proposed  to  prove  that, 
If  these  3,000  bushels  of  wheat  had  been  de- 
livered in  accordance  with  the  agreement, 
there  could  have  been  realized  for  the  ship- 
ment $900  more  than  the  contract  price. 
The  plaintiff  might  have  stated  what  the 
market  value  was  at  the  agreed  time  and 
place  of  delivery,  and,  perhaps,  to  have  done 
so  would  have  been  more  finished  pleading; 
but  tbe  allegation,  as  we  have  it,  could  have 
been  satisfied  only  by  proof  of  that  value, 
and  was  good  as  against  a  general  demur- 
rer, or  this  motion  to  exclude  evidence.  It 
was  error  to  forestall  a  trial,  and  the  Judg- 
ment must  be  reversed.    Reversed. 


STATTON  V.  STONR 

(Court  of  Appeals  of  Colorado.    .Tune  11,  1900.) 

BILX.S  AND  NOTES— BONA  FIDE  PURCHASERS- 
ALTERATION— WANT  OP  CONSIDERATION. 

1.  One  who  has  signed  and  put  into  circula- 
tion a  noKOtiable  note  containing  an  unfillpd 
biauk,  thus  rendering  a  change  in  the  instm- 
ment  increasing  his  lialiility,  not  diiK'eruible 
in  its  apiK'arance,  easy  of  execution,  cannot  be 
heard  to  allege  that  it  was  altered,  or  that  the 
plaintiff  paid  no  consideration  for  it.  in  a  suit 
by  oue  who  has  taken  it  after  maturity  from  a 
bona  fide  purchaser. 

2.  Want  or  failure  of  consideration  cannot 
be  averred  against  an  innocent  purchaser  of  a 
negotiable  note  before  maturity. 

Appeal  from  district  court,  Rio  Grande 
county. 

Action  by  William  O.  Statton  against  John 
H.  Stone.  Prom  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Charles  M.  Corlett  for  appellant  Jesse 
Stephenson,  for  appellee. 

THOMSON,  J.  The  complaint  alleged  the 
execution  by  the  defendant,  ,Tohn  H.  Stone, 
of  a  promissory  note  for  $200,  payable  on 
the  1st  day  of  Septeml)er,  189C,  to  himself; 
tbe  indorsement  and  delivery  of  the  note 
by  him  to  the  Mutual  Life  Insurance  Com- 
pany of  New  York;  its  transfer,  before  its 
maturity,  by  the  company,  to  tbe  State  Bank 
of  Monte  Vista;  and  its  subsequent  transfer 
by  the  bank  to  the  plaintiff,  William  O.  Stat- 
ton. Nonpayment  was  averred,  and  Judg- 
ment prayed.  The  answer  alleged  that  a 
material  alteration  was  made  in  tlie  note  by 
the  insurance  company  after  it  had  passed 
from  the  bands  of  tbe  plaintiff,  and  while 
the  company  owned  and  held  it;  that  the 
alteration  consisted  in  so  filling  certain  blanks 
as  to  make  the  note  payable  with  interest 
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from  date  until  paid  at  the  rate  of  10  per 
cent,  per  annum.  An  alleged  copy  of  the 
note  as  it  was  when  the  comi)any  received 
It  Is  contained  In  the  answer,  and  with  refer- 
ence to  Interest  Its  language  was  as  follows: 

"With  Interest  at  the  rate  of per  cent. 

per  annum  from until  paid."  The  al- 
teration charged  was  the  Insertion  of  the 
figure  "10"  In  the  first  blank,  and  the  In- 
sertion of  the  word  "date"  In  the  second. 
The  answer  admitted  that  the  bank  was  a 
ptirchaser  of  the  note,  for  value,  before  its 
maturity,  but  averred  that  It  was  transferred 
to  the  plaintiff  after  It  became  due,  and  that 
he  paid  no  consideration  for  It.  The  answer 
stated  further  that  the  note  was  delivered  to 
the  company  In  consideration  of  Its  agree- 
ment to  Issue  to  the  defendant  a  policy  of 
insurance  upon  his  life,  but  that  the  company 
had  failed  to  perform  its  agreement.  The 
plaintiff  demurred  to  the  answer  on  the 
ground  that  the  facts  which  it  stated  did 
not  constitute  a  defense.  The  demurrer  was 
overruled.  The  defendant  prevailed  at  the 
trial,  and  the  plaintiff  appealed. 

The  defendant  testlfled  that  the  consider- 
ation of  the  note  was  the  agreement  of  the 
agent  of  the  Mutual  Life  Insurance  Company 
to  Issue  two  policies  on  his  life  for  $5,000 
each;  that  be  signed  a  blank  application,  and 
trusted  the  agent  to  fill  it  out;  that  It  was 
not  filled  out  in  accordance  with  his  direc- 
tions, the  applicant's  age  being  exaggerated, 
thus  increasing  the  amount  to  be  paid  as  pre- 
mium; that  because  of  this  error  he  refused 
to  receive  the  policies;  that  no  rate  of  in- 
terest was  originally  specified  In  the  note; 
that  the  word  "date"  was  In  it  when  he 
signed  It,  but  that  the  figure  "10"  was  not; 
and  that  in  verifying  an  answer  which  stat- 
ed that  both  the  figure  and  the  word  were 
absent  he  was  mistaken.  The  other  evi- 
dence leaves  it  In  considerable  doubt  whether 
the  note  was  not  completely  filled  at  the 
time  of  Its  execution,  but  leaves  it  entirely 
clear  that  when  the  bank  bought  the  note 
there  was  nothing  in  its  appearance  to  ex- 
cite suspicion,  and  that  the  bank  was  an  in- 
nocent purchaser  of  the  paper.  At  the  close 
of  the  trial,  the  plaintiff  requested  the  court 
to  direct  a  verdict  In  his  favor.  The  request 
was  refused,  and  a  number  of  Instructions 
given,  concerning  which  all  that  need  be 
said  is  that  there  was  nothing  In  the  case  to 
Justify  them.  The  answer  stated  no  defense, 
and  none  appeared  in  the  proof.  Both  on 
the  pleadings  and  evidence  the  plaintiff  was 
entitled  to  the  Judgment.  The  demurrer 
should  have  been  sustained;  but,  as  it  was 
not,  and  a  trial  was  had,  upon  the  evidence 
the  court  should  have  instructed  the  Jury  to 
find  for  the  plaintiff.  The  difference  between 
the  testimony  of  the  defendant  and  his  an- 
swer was  immaterial.  Whether  he  delivered 
the  note  trith  one  unfilled  blank,  as  he  tes- 
tified, o"  two,  as  he  answered,  is  of  no  man- 
ner of  Importance.  According  to  both  an- 
swer and  testimony,  he  signed  and  put  Into 


drcnlatlon  a  negotiable  promissory  note,  un- 
filled as  to  one  or  more  blanks,  thus  render- 
ing easy  of  execution  a  change  in  the  in- 
Btmment  increasing  bis  liability,  but  not  dis- 
cernible in  the  appearance  of  the  paper. 
Having,  by  his  gross  negligence,  put  it  into 
the  power  of  the  agent  of  the  insurance 
company  to  impose  upon  the  bank,  and  to 
obtain  its  money  upon  the  faith  of  his  sig- 
nature to  a  note  regular  and  honest  in  its 
appearance,  he  cannot  be  heard  to  allege 
in  this  suit  that  It  was  altered.  Ralnbolt 
V.  Eddy,  34  Iowa,  440;  Davidson  ▼.  Lanier, 
4  Wall.  447,  18  L.  Ed.  3S0;  Angle  v.  Insur- 
ance Co.,  92  U.  S.  830,  23  L.  Ed.  556;  Yocum 
V.  Smith.  63  111.  321;  Garrard  v.  Haddan, 
6T  Pa.  St.  82;  Abbott  ▼.  Rose,  62  Me.  194; 
Van  Duzer  v.  Howe,  21  N.  Y.  531;  Blakey 
V.  Johnson,  13  Bush,  197.  "Whenever  one 
of  two  parties  must  suffer  by  the  act  of  a 
third,  he  who  has  enabled  that  third  person 
to  occasion  the  loss  must  sustain  It  himself 
rather  than  the  other  Innocent  party."  Wy- 
man  v.  Bank,  6  Colo.  30.  We  are  referred 
to  the  decision  of  Hoopes  v.  ColUngwood,  10 
Colo.  107,  13  Pac.  909,  as  announcing  a  dif- 
ferent doctrine,  but  that  It  does  not  will  be 
seen  by  a  glance  at  the  opinion.  There  the 
bank,  In  whose  behalf  the  suit  was  brought, 
made  the  alteration  in  the  note.  Instead  of 
being  an  innocent  purchaser  of  the  paper 
after  the  alteration  was  made,  it  was  itself 
the  guilty  party,  and  the  court  righteously 
held  that  Its  wrongful  act  precluded  a  recov- 
ery In  Its  favor.  It  Is  true  that  the  plaintiff 
took  the  note  after  its  DMitnrlty,  but  he  ac- 
quired the  title  which  the  bank  had,  and  that 
was  good.  All  the  rights  and  remedies  of 
the  bank  In  connection  with  the  paper  passed 
to  the  plaintiff  with  the  transfer;  and  it  Is 
Immaterial  what,  if  anything,  he  paid  the 
bank  for  the  note.  The  legal  title  was  in 
him,  so  that  he  could  maintain  the  suit  in 
his  own  name,  and  the  consideration  or  want 
of  consideration  of  the  transfer  is  something 
Into  which  the  defendant  has  no  right  to 
inquire.  Walsh  v.  Allen,  6  Colo.  App.  303, 
40  Pac.  473.  It  Is  also  entirely  unimportant 
whether  the  insurance  company  performed  its 
agreement  with  the  defendant  or  not  Want 
of  consideration  or  failure  of  consideration 
cannot  be  averred  against  an  innocent  pur- 
ctoaser  of  negotiable  paper  before  its  maturi- 
ty. The  court  erred  before  the  trial  In  over- 
ruling the  demurrer  to  the  answer,  and  it 
erred  after  the  trial  in  refusing  to  direct  a 
verdict  for  the  plaintiff.  Let  the  judgment 
be  reversed.    Reversed. 


POSTER  v.  CITY  OF  GREELEY. 
(Court  of  Appeals  of  Colorado.    June  11,  1900.) 

MASTER  AND  SERVANT— PERSONAL  INJURIES 
—PLEADING— COMPLAINT. 
Where  the  complaiot,  in  au  action  for  in- 
juries received  in  a  trench  wliile  in  defendant's 
employ,  alleges  defpndnnt's  negligence  in  the 
construction  of  the  trench,  in  consequence  of 
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which  it  WW  A  dangerous  place,  the  ignorance 
<>t  piaintift  a«  to  its  condition,  and  the  injuries 
which  he  suffered  by  reason  of  the  premises, 
while  In  the  performance  of  his  duty  to  his 
employer,  it  states  a  cause  of  action  against 
defendant. 

Error  to  district  court,  Weld  county. 

Action  by  Herliert  M.  Foster  against  the 
city  of  Greeley  for  damages  for  injuries  re- 
ceived while  In  defendant's  employ.  Judg- 
ment dismissing  complaint,  and  plaintiff 
brings  error.    Reversed. 

Thompson  &  Thompson  and  Fatten  & 
Esteb,  for  plaintiff  in  error.  C.  D.  Todd  and 
H.  B.  Churchill,  for  defendant  in  error. 

THOMSON,  J.  The  complaint  alleged 
that  the  defendant,  the  city  of  Greeley,  a 
mimicipal  corporation,  undertooii  the  relay- 
ing of  a  drain  on  one  of  its  streets;  that  In 
the  prosecution  of  the  work  it  dug  a  trench 
along  the  street  about  three  feet  wide  and 
six  feet  deep  for  the  reception  of  the  new 
tiling;  that  the  plaintiff  was  employed  In  the 
work  as  a  day  laborer  by  the  defendant,  and 
was  placed  by  the  defendant  under  the  con- 
trol of  one  H.  P.  Heath,  to  whose  orders 
he  was  subject;  that  the  defendant  excavat- 
ed and  constructed  the  trench  in  a  careless 
and  negligent  manner,  and  negligently  fail- 
ed to  provide  the  proper  safeguards  against 
Its  falling  in,  no  that  it  became  an  unsafe 
place  in  which  to  work;  that  wlille  It  was, 
to  the  knowledge  of  the  defendant,  in  such 
unsafe  condition,  the  plaintiff,  not  knowing 
that  It  was  in  any  degree  dangerous,  in  the 
course  of  his  employment,  and  in  obedience 
to  the  orders  of  Heath,  went  down  into  the 
trench,  and  while  there,  in  the  performance 
of  his  duties,  and  without  fault  or  neglect 
on  his  own  part,  one  of  the  walls  of  the 
trench  fell  in,  carrying  with  it  certain  curb- 
ing on  that  side,  striking  the  plaintiff  with 
great  force  and  violence,  pinning  him  under 
the  material  which  It  brought  with  it,  bury- 
ing him  beneath  a  great  quantity  of  sand 
and  clay,  and  Inflicting  upon  him  severe 
and  permanent  iujuries.  The  defendant  an- 
swered that  the  Injuries  received  by  the 
plaintiff  were  so  received  in  consequence  of 
bis  own  negligence  and  want  of  care.  The 
plaintiff  replied  denying  the  charge  of  neg- 
ligence made  by  the  answer.  When  the  Jury 
was  impaneled,  the  defendant  objected  to 
the  introduction  of  any  evidence  by  the 
plaintiff,  on  the  ground  that  his  complaint 
did  not  state  a  cause  of  action.  The  motion 
was  sustained,  and  Judgment  dismissing  the 
suit  entered.    The  plaintiff  brings  error. 

We  are  unable  to  see  wherein  the  com- 
plaint fails  to  state  a  complete  cause  of  ac- 
tion. The  relation  which  Heath  sustained 
to  the  city  is  the  subject  of  considerable  dis- 
cussion by  counsel;  it  being  asserted  on  one 
side,  and  denied  on  the  other,  that  he  was 
the  representative  of  the  city,  and  that  his 
act  in  ordering  the  plaintiff  into  the  trench, 
thereby  exposing  him  to  danger,  was  the 


act  of  the  city.  There  is  no  statement  In 
the  complaint  from  which  It  might  be  in- 
ferred that  Heath  was  a  vice  principal,  or 
that  his  relation  to  the  plaintiff  was  other 
than  that  of  fellow  servant.  But  we  do  not 
regard  the  question  as  of  any  importance  In 
this  case. 

The  city  owed  a  duty  to  the  plaintiff  to 
use  reasonable  care  to  prevent  him  from 
being  exposed  to  unnecessary  hazard,  and  if 
through  its  negligence  the  trench  was  an 
unsafe  place  in  which  to  work,  and  he  went 
Into  it  in  Ignorance  of  Its  condition,  the  cor- 
poration Is  liable  for  the  injuries  he  re- 
ceived. Mellors  v.  Shaw,  1  Best  &  S.  437; 
Panlmier  t.  Railroad  Co.,  34  N.  X  Law,  161; 
Huddleston  t.  Machine  Shop,  100  Mass.  282; 
Baxter  v.  Roberts,  44  Cal.  187;  Elevator  Co. 
T.  Mitchell  (Colo.  Sup.)  58  Pac.  28.  To  fas- 
ten a  liability  upon  the  defendant  for  the 
accident  by  which  the  plaintiff  was  injured, 
the  complaint  fulfills  every  requirement  of 
the  law.  It  alleges  the  negligence  of  the 
defendant  in  the  construction  of  the  trench. 
In  consequence  of  which  negligence  the 
trench  became  a  place  of  danger,  the  igno- 
rance of  the  plaintiff  respecting  its  condition, 
and  the  injuries  which  he  suffered  by  rea- 
son of  the  premises  whUe  In  the  performance 
of  his  duty  to  his  employer.  The  case 
should  have  been  tried.  The  Judgment  is 
reversed.    Reversed. 


TIUiEY  et  al.  v.  MONTELIUS  PIANO  00. 

(Court  of  Appeals  of  Colorado.    June  11,  1000.) 

SALES— RBSCISSIOK  OF  CONTRACT— WARRAN- 
TY—BREACH— STATUS  QUO— TRIALr-CONDUCT 
OP  JUDGE  —  INSTRUCTIONS  —  MEASURE  OF 
DAMAGES. 

1.  The  return  of  a  piano  by  plaintiffs  to  the 
seller  for  purposes  of  repair  does  not  consti- 
tute an  attempt  to  restore  the  status  quo^  in 
furtherance  of  a  purpose  to  rescind  the  con- 
tract of  sale. 

2.  After  the  jury  had  retired,  the  following 
query  was  sent  to  the  judse  by  the  foreman: 
"Will  the  following  verdict  be  admissible:  We. 
the  jury,  find  the  issues  herein  joined  for  the 
defendant;  and  further  find  that  the  plaintiff 
be  allowed  ^25  for  repairing  said  piano."  The 
court  replied  that  it  would  not.  TTiia  was  done 
in  the  absence  of  counsel  on  both  sides.  Held, 
that  since  the  query  was  simply  in  relation  to 
the  form  of  the  verdict,  and  did  not  involve 
the  giving  of  information  on  any  point  of  law 
arising  in  the  case,  the  action  of  the  court  was 
not  reversible  error,  under  Code,  |  192,  pro- 
viding that,  after  the  Jury  have  retired  for 
deliberation,  if  they  wish  to  be  informed  on  a 
point  of  law  arising  in  the  cause,  the}'  may  be 
broiiRht  into  court,  and  the  information  given 
in  the  presence  of  the  parties  or  their  counsel. 

3.  Where,  in  an  action  based  on  the  rescis- 
sion of  a  contract  of  sale  of  a  piano,  there  was 
no  evidence  of  an  attempted  rescission  nntii 
the  bringing  of  the  action,  two  years  after  the 
sale,  it  was  not  error  for  the  court  to  instruct, 
as  matter  of  law,  that  there  had  been  no  re- 
scission. 

4.  .\lthough  an  instruction  may  be  erroneous, 
plaintiffs  cannot  tnlve  advantage  of  the  error, 
where  it  was  in  their  favor. 

5.  The  measure  of  damages,  in  an  action  for 
breach  of  a  warranty  in  the  sale  of  a  piano,  is 
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the  difference  between  the  purchase  price  and 
the  actual  value  in  its  defective  condition. — 
and  if  the  purchase  price  has  been  only  par- 
tially paid,  but  the  payment  exceeds  the  value 
of  the  instrument,  then  the  excess  of  such  pay- 
ments over  the  value. 

Appeal  from  Arapahoe  county  court, 
AcUon  by  L.  B.  Tilley  and  Jennie  C.  TlUey 

against   the   Montellus   Piano   Company   for 

breach  of  a  warranty  in  the  sale  of  a  piano. 

From   a  Judgment   in    favor   of   defendant, 

plaintiffs  appeal.    Affirmed. 

T.  W.  Hoyt,  for  appellants.  Tbomas  B. 
Stuart   and  Charles  A.  Murray,  for  appellee. 

Wir^ON,  J.  About  August,  1895.  the  plain- 
tiffs purchased  from  the  defendant  company 
a  piano  for  the  sum  of  $385,  of  which  $50 
was  paid  In  cash,  and  the  remainder  was 
to  be  paid  in  monthly  installments  of  $10 
each;  tlie  deferred  payments  being  secured 
by  a  chattel  mortgage  upon  the  Instrument. 
At  the  time  of  sale  a  general  verbal  war- 
ranty was  given  by  Mr.  Montellus,  who  made 
the  sale,  on  behalf  of  bis  company,  to  the 
effect  that  the  piano  "was  all  right;  that 
he  would  guaranty  it  for  five  years,  and 
keep  it  In  tune  for  the  space  of  one  year." 
About  three  months  after  the  sale  tlie  plain- 
tiffs testified  that  they  noticed  that  the  case 
began  to  crack,  showing  small  hair  lines, 
and  that  it  kept  on  cracking  "till  It  got  to 
be  very  bad."  Of  this  they  notified  the  de- 
fendant at  various  times,  and  requested,  as 
they  say,  that  it  be  repaired.  Nothing  seems 
to  have  been  done  in  the  matter,  with  the 
exception  that  upon  one  or  two  occasions 
the  defendant  sent  one  of  its  employes  to 
the  plaintiffs'  bouse  to  examine  the  instru- 
ment It  does  not  appear,  however,  what, 
If  anything,  this  employ^  did  in  the  way 
of  repairs.  In  the  meantime  plaintiffs  con- 
tinued to  pay  their  monthly  installments  un- 
til some  time  in  the  summer  of  1897,  when 
they  gave  a  new  mortgage  and  new  notes 
for  the  remaining  indebtedness.  Thereafter 
Mr.  Tilley  testified  that  he  continued  to  make 
complaints,  and  finally.  In  the  fall  of  1887, 
at  his  request,  the  defendant  sent  for  the 
piano,  and  took  it  to  Its  place  of  business, 
for  the  purpose  of  seeing  what,  if  anything, 
could  be  done  for  it,  and.  If  possible,  to  re- 
pair It.  While  the  instrument  was  still  so 
In  possession  of  the  defendant,  about  De- 
cember, 1897,  the  plaintiffs  commenced  suit 
against  the  defendant  company  to  recover 
the  sum  of  $235,  being  the  full  amount  which 
they  had  paid  on  the  purchase  price.  The 
action  having  been  commenced  In  a  Justice 
court,  there  were  no  written  pleadings,  and 
hence  the  character  and  nature  of  the  suit 
can  be  determined  only  from  a  consideration 
of  the  evidence. 

The  action  could  not  be  maintained  upon 
the  ground  of  a  rescission  of  the  contract 
for  several  reasons:  (1)  It  was  not  begun 
in  time;  at  least,  there  were  no  acts  on 
the  part  of  the  plaintiffs,  within  the  proper 


time,  showing  any  Intention  to  rescind.  II 
is  a  settled  principle  of  the  law  of  contracts 
that  in  order  to  rescind,  the  parties  so  de- 
siring must  act  with  some  degree  of  prompt- 
ness after  they  have  discovered  or  hav€ 
knowletige  of  the  fact  entitling  them  to  re- 
scind. Where  there  have  been  acts  of  ac- 
quiescence, with  full  knowledge  of  the  facts, 
it  cannot  be  done.  Bish.  Cout.  {  680.  Her€ 
the  parties  admit  that  tliey  discovered  the 
defects  within  three  months  after  the  pur- 
chase, and  yet  they  did  not  bring  suit  foi 
more  than  two  years  thereafter.  Ip  addition 
to  this,  during  all  this  time  they  made  th« 
monthly  payments  required,  retained  posses- 
sion of  the  Instrument,  and  were  In  constant 
use  of  it;  each  and  all  of  which  were  acts 
of  acquiescence,  showing  an  aflinnance  ol 
the  contract.  (2)  There  was  no  attempt  tc 
restore  the  status  quo,  conceding  even  that 
no  notice  was  necessary  to  the  other  party 
before  suit  could  have  been  commenced  upon 
a  rescission  of  the  contract;  in  other  words, 
that  the  notice  of  the  suit  would  be  sufficient 
notice  of  this  fact.  Plaintiffs  contend  that, 
the  piano  being  in  possession  of  the  defend- 
ant, the  status  quo  was  restored.  It  was 
in  defendant's  possession,  however,  only  for 
the  purpose  of  repair,  and  we  think  tliat, 
upon  principle  and  reason,  such  a  return  of 
the  instrument  was  not  effective  for  the  pur- 
pose of  rescission.  While  they  might  have 
Instituted  the  suit  without  notice,  the  de- 
livery of  the  Instrument  to  the  defendant 
for  the  purpose  of  repair  was,  if  anything, 
a  notice  to  defendant  of  intention  to  affirm 
the  sale.     Kase  v.  John,  10  Watts,  107. 

The  suit  was  upon  a  breach  of  warran- 
ty, and.  In  fact,  counsel  seem  to  concede 
this  by  almost  entirely  basing  their  argu- 
ment upon  this  theory.  Numerous  errors 
are  assigned,  all  of  which,  however.  It  will 
not  be  necessary  to  consider.  The  principal 
one  upon  which  plaintiffs  seem  to  rely  Is 
based  upon  the  alleged  misconduct  of  tlie 
court.  It  appears  that,  after  the  Jury  had 
retired,  a  written  communication  was  con- 
veyed to  the  court  by  the  bailiff  in  charge, 
which  read  as  follows:  "To  the  Honorable 
Judge,  County  Court:  Will  the  following 
verdict  be  admissible:  'We,  the  Jury,  find 
the  issues  herein  Joined  for  the  defendant; 
and  further  find  that  the  plaintiff  be  allowed 
$25  for  repairing  said  piano.'  Chas.  F.  Puff, 
Foreman."  To  this,  the  court  answered, 
"No,"  and  this  answer  was  returned  to  the 
Jury  by  said  bailiff  orally.  It  is  admitted 
that  all  of  this  occurred  in  the  absence  of 
counsel  on  both  sides.  Counsel  urgently  in- 
sist that  this  was  reversible  error,  being  in 
direct  violation  of  the  express  provisions  of 
Code,  S  192,  which  reads  as  follows:  "After 
the  Jury  have  retired  for  deliberation.  If  they 
desire  to  be  Informed  of  any  point  of  law 
arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  Into  the  court;  upon 
their  being  brought  into  court,  the  Informa- 
tion required  shall  be  given  in  the  presence 
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of,  or  after  notice  to,  the  parties  or  counsel." 
This  section,  like  all  other  Code  provisions, 
must  be  given  a  reasonable  construction, 
and  In  applying  this  we  think  that.  If  there 
was  error  at  all.  It  was  wholly  without  prej- 
ndlce.  The  requirement  of  the  section  is 
that,  If  the  Jury  desire  to  be  Informed  upon 
any  point  of  law  arising  In  the  cause,  they 
shall  be  brought  Into  court,  etc.  Now,  the 
question  here  propounded  was  not  In  ref- 
erence to  any  question  which  could  guide  or 
Influence  the  jury  In  the  determination  of 
their  verdict  for  either  party.  It  had  ref- 
erence, apparently,  to  the  form  of  the  ver- 
dict. The  court  merely  told  them,  and  cor- 
rectly so,  that  they  could  not  return  a  ver- 
dict for  both  parties.  If  they  had  desired 
to  allow  plaintiffs  the  sum  of  $25,  they  were 
at  liberty  to  have  done  so,  under  the  positive 
directions  and  instructions  of  the  court,  by 
returning  a  verdict  in  their  favor  for  that 
amount  of  damages.  This  Code  section,  as 
we  constme  it.  Is  intended  simply  to  apply 
to  such  Instructions  or  communications  from 
the  court  to  the  Jury  as  might  bear  upon 
the  issues  of  the  case,  and  influence  It  In 
its  determination  for  the  one  party  or  the 
other.  We  do  not  think  that  the  section  was 
intended  to  reach,  or  would  embrace,  such 
communications  as  could  not  be  construed 
to  be  instructions  as  to  the  law  in  the  case, 
and  were  manifestly  harmless  In  their  char- 
acter. This  was  such  a  communication. 
At  least,  there  was  no  showing  of  possible 
prejudice,  and  none  can  be  reasonably  pre- 
sumed. Thayer  v.  Van  Fleet,  5  Johns.  Ill; 
Kerr  v.  Hammer  (Sup.)  15  N.  Y.  Supp.  605. 
In  Code,  f  190,  It  Is  provided  that  when  the 
Jury  retire  for  deliberation  they  shall  be 
kept  together  In  a  room  provided  for  them, 
etc.  In  several  oases  which  have  arisen  up- 
on the  Jury  being  permitted  to  separate  In 
violation  of  this  section,  our  supreme  court 
has  held  that,  even  in  criminal  cases,  It  is 
not  sufficient  ground  to  sustain  a  motion 
for  a  new  trial,  in  the  absence  of  some  show- 
ing of  possible  injury.  Jones  v.  People,  6 
Golo.  462;  Dozenback  v.  Raymer,  13  Colo. 
451,  22  Pac.  787.  The  principle  involved  Is. 
In  onr  opinion,  the  same  as  m  the  question 
before  us.  Whether  there  was  a  breach  of 
the  warranty  was  a  question  of  fact  to  be 
determined  by  the  Jury.  It  was  found  In 
favor  of  the  defendant  The  evidence  was 
conflicting,  but  It  was  amply  sufficient  to 
sustain  the  verdict,  and,  under  the  well-set- 
tled rule,  this  verdict  Is  binding  upon  this 
court. 

The  plaintiffs  assign  as  error  the  giving 
by  the  court  of  the  following  Instruction: 
"You  are  further  instructed  that  the  evi- 
dence In  this  case  shows  that  there  has  been 
no  rescission  of  the  contract,  and  therefore 
the  title  to  the  piano  Is  still  in  the  plaintiffs, 
and  it  is  still  absolutely  their  property.  In 
snch  case,  if  you  flnd  that  there  was  a  war- 
ranty, and  that  there  has  been  a  breach 
thereof,  the  measure  of  damages  would  be 


the  difference  between  the  value  of  the  piano 
as  purchased  by  them  and  its  value  in  its 
defective  condition,  if  you  flnd  there  is  such 
defective  condition."  We  have  already  dis- 
cussed the  question  as  to  the  rescission  of 
the  contract,  and,  under  the  views  which 
we  have  expressed,  the  court  did  not  err  In 
declaring  that  there  had  been  no  rescission. 
Possibly,  the  latter  part  of  the  instruction, 
as  to  the  measure  of  damages,  may  not  have 
been  strictly  correct,  the  purchase  price  not 
having  been  entirely  paid;  but,  If  there  was 
error,  it  was  In  favor  of  plaintiffs,  and  they 
cannot  complain.  Under  this  Instruction, 
they  might  have  been  entitled  to  a  verdict 
for  the  amount  of  the  difference  between  the 
purchase  price  of  the  piano  and  its  value  In 
its  defective  condition.  This  Is,  possibly, 
more  than  the  plaintiffs  would  have  been 
entitled  to  had  the  jury  found  in  their  favor; 
but,  as  we  have  said,  the  error,  if  there  was 
any  at  all,  would  be  in  favor  of  the  plain- 
tiffs, and  they  are  not  entitled  to  now  object. 

Instruction  No.  1,  asked  by  the  plaintiffs 
and  refused  by  the  court,  was  to  the  ef- 
fect that  if  the  jury  believed  that  the  de- 
fendant gave  a  general  warranty,  without 
any  reservations  or  exceptions,  then,  and  In 
that  case,  the  warranty  would  cover  every- 
thing appertaining  to  said  Instrument.  We 
are  of  opinion  that  the  instruction,  as  asked 
for,  was  entirely  too  broad,  and  would  have 
had  a  serious  tendency  to  mislead;  but  it 
is  unnecessary  to  discuss  the  question.  The 
court  did  give  an  instruction  practically  to 
the  same  effect,  and,  even  if  erroneous,  the 
plaintiffs,  of  course,  cannot  complain;  it 
being  asked  for  by  them,  and  being  in  their 
favor.  The  court  expressly  told  the  jury 
"that  a  general  warranty  that  covers  the 
property  in  general,  without  any  exceptions, 
would  be  a  warranty  against  all  defects," 
etc. 

Plaintiffs  also  assign  error  upon  the  re- 
fusal of  the  court  to  give  an  Instruction  ask- 
ed by  them  to  the  effect  that,  If  the  jury 
believed  the  breach  of  warranty  had  taken 
place,  "then,  in  that  case,  the  defendant 
company  is  liable  for  the  full  amount  of 
money  paid  by  the  plaintiffs,  and  it  would 
make  no  difference  whatever  how  difficult  it 
would  have  been  for  the  defendant  company 
to  have  complied  with  the  warranty."  It 
would  hove  been  gross  error  if  the  court  had 
given  this  instruction.  The  action  being  up- 
on breach  of  warranty,  the  defendant  was 
liable  only,  if  liable  at  all,  for  the  differ- 
ence between  the  purchase  price  of  the  in- 
strument and  Its  actual  value  in  Its  de- 
fective condition,  if  the  purchase  price  had 
been  entirely  paid;  or.  If  not,  if  the  pay- 
ment exceeded  the  value  of  the  instrument, 
the  measure  of  damages  would  have  been 
snch  excess  only.  Schumann  v.  Wager  (Or.) 
58  Pac.  770. 

We  have  considered  the  chief  assignments 
of  error  which  counsel  have  discussed,  and 
upon  which  they  have  seemed  mostly  to 
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rely.  There  are  a  number  of  otherB,  but 
they  are  of  minor  Importance,  and  we  deem 
It  unnecessary  to  extend  this  opinion  by  a 
discussion  of  them.  We  have  given  atten- 
tion to  them,  but  in  no  case  do  we  find  any 
sufficiently  iirejudiclnl  and  material,  even  If 
error  was  committed,  to  justify  a  reversal 
of  the  judgment.  I'or  these  reasons  the 
judgment  will  be  affirmed.    Affirmed. 


RISTINB  T.  BLOCKER. 

(Court  of  Appeals  of  Colorado.    June  11,  1900.) 

CARRIERS— PASSBNOER— EJECTION— EXEM- 
PLARY DAMAQBS- EVIDENCE. 

L  Under  Sess.  Laws  1889,  p.  (U,  providing 
that  in  all  civil  actions  for  damages  for  a 
wrong  done  to  the  person,  attended  by  circum- 
stances of  fraud,  malice,  or  insult,  or  a  wanton 
and  reckless  disregard  of  the  injured  party's 
rights  and  feelings,  the  jury  may  award  ex- 
emplary damages,  such  damages  cannot  be  as- 
sessed against  a  carrier  for  the  wrongful  ejec- 
tion of  a  passenger  by  its  servant,  unless  the 
act  is  ordered  or  afterwards  atlirmed;  and  an 
instruction  that  exemplary  damages  for  an 
ejection  under  circumstances  of  fraud,  malice, 
or  insult,  or  a  wanton  and  reclcless  diregard 
of  the  injured  party's  rights  or  feelings,  could 
be  awarded,  is  error. 

2.  riaintiff,  an  employ^  of  another  road,  had 
no  ticlcet,  and  attempted  to  ride  on  a  card  is- 
sued by  the  Brotherhood  of  Railway  Train- 
men, which  the  conductor  on  defendant's  train 
refused  to  receive,  on  the  ground  that  the  rules 
of  the  company  forbade  it.  and  demanded  pay- 
ment of  fare.  The  conductor  stopped  the  train, 
and  put  plaintiff  off.  The  evidence  as  to 
whether  plaintiflE  offered  to  pay  fare  before  the 
train  was  stopped,  if  the  conductor  would  give 
o  receipt  for  it,  so  that  it  could  be  returned 
when  he  proved  his  right  to  ride  on  the  card, 
was  conflicting.  Held,  that  the  evidence  did 
not  show  that  the  conductor  exhibited  any 
molice  or  insulted  plaintiff,  or  acted  with  reek- 
less  disregard  of  his  rights,  and  such  question 
should  not  have  been  submitted  to  the  jury. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Onlbrnlth  B.  Blocker  against 
freorge  "W.  Ristine,  receiver  of  the  Colorado 
Midland  Railroad  Company,  to  recover  dam- 
ages for  ejection  from  one  of  defendant's 
trains.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

Blocker  came  to  Divide,  over  the  line  of  a 
connecting  road,  and  attempted  to  become  a 
passenger  on  the  Colorado  }klidland  when 
its  train  reached  that  station.  He  took 
passage  and  continued  to  ride  until  he  was 
put  off  the  train  at  a  switch  shortly  out  of 
the  station.  The  circumstances  of  his  eject- 
ment were  matters  of  proof  by  various  wit- 
nesses. Tlie  whole  controversy  grew  out  of 
Blocker's  attempt  to  ride  on  the  train  with- 
out tiie  payment  of  his  fare.  He  was  an 
eniplo.v^  of  another  railroad  corporation  run- 
ning out  of  (Vhlcago,  and  had  In  some  way 
been  hurt,  and  was  in  Colorado.  AVe  shall 
not  attempt  to  state  pro  and  con  the  con- 
tention of  the  plaintiff  and  of  the  road,  nor 
balance  tlie  one  agaiust  tlie  other.  The 
statement   will   be   confined   to  those   facts 


which  are  necessary  to  exhibit  the  contro- 
versy, and  the  general  basis  to  wblcb  counsel 
attempt  to  apply  conflicting  rulings  upon  a 
much-disputed  question.  Blocker  bad  no 
ticket  He  tried  to  Induce  the  conductor  to 
permit  him  to  ride  on  what  Is  called  among 
railway  men  a  "Traveling  Card."  It  pur- 
ported to  have  been  Issued  in  1S97  by  the 
Brotherhood  of  Railway  Trainmen,  and  cer- 
tified that  he  was  a  member  of  the  Brother- 
hood in  good  standing,  and  entitled  to  fra- 
ternal courtesies.  His  occupation  was  stated 
as  that  of  a  brakeman.  The  card  bore  date 
In  1S96.  He  stated  that  he  did  not  have 
his  1897  card  with  him,  but  that  they  were 
exactly  similar,  except  as  to  dates.  The  con- 
ductor refused  to  receive  it,  or  to  allow  him 
to  ride  on  it;  stating  that  the  rules  of  the 
company  did  not  permit  the  recognition  of 
cards  as  passes  or  as  permits  to  ride  with- 
out the  payment  of  fare.  Blocker  Insists  that 
there  was  an  altercation  between  him  and 
the  conductor  about  it  When  the  conductor 
refused  to  recognize  the  card,  he  insists  be 
produced  the  money,  and  wanted  the  con- 
ductor to  hold  It  until  he  got  to  the  Springs, 
when  he  would  get  a  pass,  or,  If  he  did  not 
get  a  pass,  the  conductor  could  then  take 
out  the  fare.  This  the  conductor  refused  to 
do.  Blocker  was  noisy  and  quarrelsome  and 
insistent  about  It  and  the  discussion  led  to 
quite  a  controversy.  The  principal  matter 
about  which  there  Is  a  dispute  between 
Blocker  and  one  or  two  of  his  witnesses 
and  the  conductor  and  others  is  as  to  Block- 
er's tender  of  the  money,  or  his  offer  to  pay 
fare,  providing  the  conductor  would  give  a 
receipt  for  the  money,  so  that  he  could  get 
the  money  back  when  be  got  to  the  Springs, 
or  some  other  point  where  his  right  would 
be  recognized.  Blocker  insists  he  tendered 
the  money  and  offered  to  iMy  the  fare  If 
the  conductor  would  give  htm  a  receipt. 
Tills  is  denied.  The  matter  Is  In  hopeless 
conllict,  though  it  is  probably  settled  ad- 
versely to  the  company's  contention  by  the 
verdict.  This  the  counsel  for  the  company 
concedes,  and  admits  the  only  question  prop- 
ei-ly  predicahle  on  the  record  Is  one  of  law. 
Possibly  this  Is  true,  though  we  do  not  be- 
lieve the  proof  warranted  the  Instruction 
which  is  complained  of.  At  nil  events,  the 
conductor  assumed  that  Blocker  refused  to 
pay  his  fare,  insisting  oix  his  right  to  ride 
on  tlie  traveling  card,  and.  acting  thereon, 
I  the  conductor  went  forward  and  rang  the 
bell  to  stop  the  train.  When  he  came  back 
and  told  Blocker  that  this  was  the  place 
where  he  got  off,  Blocker  wanted  to  pay 
his  fare,  which  the  conductor  refused  to  re- 
ceive; contending  that,  under  the  rules  of 
the  compauy.  when  he  liad  once  stopped  the 
train  he  could  not  afterwards  receive  the 
faro.  AVaiviug  any  further  discussion  of  the 
testimony,  save  as  to  a  few  suggestions 
which  may  appear  in  the  oiiinion,  it  need 
only  ]ie  stated  the  case  was  submitted  to  the 
Jury  on  instructions  which  lu  tlte  main  are 
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uncomplalned-  of,,  save  as  -to- one- which  is 
made  by  both  counfiel,  aod  rightly,  aa  the 
majority  believe,  the  plTotal  question  in  the 
case.  When  the  court  instructed  the  Jury, 
first  reciting  the  respective  contentions  of 
the  parties,  and  then  stating  the  law  con- 
trolling the  rights  of  the  prospective  pas- 
senger and  the  right  and  the  duty  of  the 
company,  the  court  charged  them,  substan- 
tially, that  exemplary  or  punitive  damages 
were  allowable  in  this  state  when  the  Injury 
complained  of  was  attended  by  circumstances 
of  fraud,  malice,  or  insult,  or  a  wanton  and 
reckless  disregard  of  the  injured  party's 
rights  and  feelings.  This  rule  of  law  was 
several  times  repeated,  but  always  in  sub- 
stantially this  form,  and  In  practically  the 
language  of  the  statute.  The  company  hi- 
sists  that  this  was  error.  The  statute  by 
which  the  appellee  defends  the  Instruction 
was  passed  in  February,  1880,  and  is  found 
in  the  Session  Laws  of  that  date,  at  page 
64.  It  not  having  heretofore  been  construed, 
we  will  consider  It.  It  consists  of  one  sec- 
tion, and  is:  "That  in  all  civil  actions  in 
which  damages  shall  be  assessed  by  a  Jury 
for  a  wrong  done  to  the  person,  or  to  per- 
sonal or  real  property,  and  the  Injury  com- 
plained of  shall  have  been  attended  by  cir- 
cumstances of  fraud,  malice  or  insult,  or  a 
wanton  and  reckless  disregard  of  the  in- 
jured lurty's  rights  and  feelings,  such  jury 
may,  in  addition  to  the  actual  damages  sus- 
tained by  such  party,  award  him  reasonable 
exemplary  damages."  The  Jury  rendered  a 
general  verdict  for  the  plaintiff  for  |500. 
From  the  Judgment  the  defendant  appealed. 

Bogers,  Cuthbert  &  Ellis  and  George  CX 
Preston,  for  appellant.  Patterson,  Richard- 
son &  Hawkins,  for  appellee. 

BISSELL,  P.  J.  (after  staUng  the  facts). 
On  this  record  we  are  confronted  with  the 
Inquiry  whether  a  railroad  company  can  be 
mulcted  in  exemplary  or  punitive  damages 
for  the  acts  of  a  conductor  done  while  he 
is  engaged  in  the  performance  of  his  duties. 
Prior  to  the  enactment  of  the  statute.  It 
would  not  have  been  debatable.  Long  ago, 
in  elaborate  and  fuUy-consldei-ed  opinions, 
reviewing  the  whole  subject,  the  supreme 
court  decided  that  exemplary  damages  could 
not  be  recovered  in  civil  actions  sounding  in 
tort  where  the  injury  done  admitted  of  a 
criminal  prosecution.  The  court  went  no 
further  In  the  Hobbs  Case,  7  Colo.  541,  5 
Pac.  11»,  than  to  inhibit  the  recovery  of  these 
damages  in  such  actions.  The  learned  court, 
however,  veiy  gravely  suggested  It  was  a 
doubtful  proposition  whether  they  could  be 
recovered  in  the  other  large  class  of  actions 
in  tort,  even  though  the  act  would  not  sub- 
ject the  offender  to  a  criminal  prosecution. 
Subsequently  the  same  court,  though  then 
differently  constituted,  extended  the  doctrine, 
and  denied  the  asses.sment  of  punitive  dam- 
ages in  any  civil  action  sounding  in  tort, 


though  the  proof  might-  tbow  the:  Injury  was  , 
committed   wantonly  and  maliciously.     "VVe  ■ 
may   therefore   safely   conclude   It   was    the 
opinion  of  that  tribunal  that  these  damages 
might  not  be  had  In  any  action  of  this  de- 
scription.   Thereby  It  became  the  settled  law 
of  Colorado,  and  remained  such  imtil  the  pas- 
sage of  the  act.    Murphy  v.  Uobbs,  7  Colo.  - 
541,  5  Pac.  119;   Bailway  Oo.  v.  Yeager,  11 
Colo.  343,  18  Pac.  211. 

It  will  be  observed  the  passage  of  this . 
act  followed  the  Yeager  decision  within  leas 
than  a  year,  and  may  be  taken  as  probably 
a  professional,  and  certainly  as  a  legislative, 
reversal  of  the  rule  which  these  two  cases 
established.  Under  these  circumstances,  we 
must  accept  the  statute  as  expressive  of  the 
-will  of  the  people,  observe  it  in  all  cases  to 
which  it  is  applicable,  and  a^ly  it  whenever 
the  occasion  arises  and  we  can  see  the  case 
as  made  is  brought  clearly  within  the  terms 
of  the  enactment.  The  question  as  present- 
ed to  us  by  the  appellant  assumes  the  form 
of  a  clear-cut  discussion  of  the  question 
whether  a  corporation  can  ever  be  held  liable 
to  respond  to  such  damages  In  any  action 
sounding  in  tort  where  the  injury  complained 
of  resulted  from  the  acts  of  Its  agent.  On 
the  other  hand,  the  appellee  has  not  only 
met  the  appellant  on  his  own  ground  and 
discussed  this  broad  Inquiry,  but  he  has  in- 
voked the  statute,  and  insists  that  it  has 
established  another  rule,  and  permits  the  as- 
sessment of  punitive  damages  in  such  ac- 
tions. In  the  view  which  we  take  of  the 
statute  and  its  proper  construction,  we  must 
necessarily  support  the  statement  of  our  con- 
victions respecting  it,  and  Its  true  meaning, 
and  measurably,  at  least,  discuss  what  coun- 
sel have  made  a  pivotal  inquiry.  To  give 
both  counsel  due  credit,  we  may  observe 
they  have  with  great  zeal  and  industry  col- 
lated all  the  leading  authorities  which  the 
books  present  on  both  sides  of  this  question; 
not  omitting  the  learned  and  memorable  con- 
troversy between  Prof.  Greenleaf  and  Mr. 
Sedgwick,  and  calling,  also,  to  our  attention 
the  learned,  yet  somewhat  vituperative  and 
unjudicial,  discussion  to  be  found  in  some  of 
the  later  text-books.  Recurring  to  the  stat- 
ute: The  appellee  naturally  lays  great  stress 
on  the  breadth  and  universality  of  the  lan- 
guage of  the  act.  It  begins,  "In  all  civil 
actions"  (Sess.  Laws  1889,  p.  64);  and  he 
argues  with  great  zeal,  and  not  without  acu- 
men, that  no  exception  can  be  found  in  civil 
actions  sounding  in  tort,  because  the  terms 
of  the  statute  ex  vigore  apply  to  all  civil 
actions,  providing  the  action  or  actions  be 
brought  to  recover  for  injuries  done  to  the 
person  or  to  personal  or  real  property,  and 
the  injuries  are  attended  by  the  circumstan- 
ces dtslguated  In  the  .statute.  Those  clrcum- 
staucos,  of  course,  are  fraud,  malice,  or  In- 
sult, or  a  wanton  and  reckless  disregard  of  tho 
Injurod  i>arty's  rights  and  feelings.  Coun- 
sel might  have  gone  even  further,  and  on  the 
word  '•circumstances"  constructed  a  trouble- 
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some  argument  dednolble  from  the  use  of  that 
peculiar  word.  They  might  have  Ingenuous- 
ly contended  that  It  was  the  legislative  In- 
tention to  prescribe  a  rule  which  should  per- 
mit the  assessment  of  such  damages  wher- 
ever fraud  could  be  alleged  and  established, 
malice  proven,  insults  shown,  or  wherever 
the  facts  exhibited  a  wanton  and  reckless 
disregard  of  the  injured  party's  rights  and 
feelings.  We  confess  that  the  first  examina- 
tion of  the  statute  very  much  inclined  us  to 
accept  this  contention.  Mature  reflection  and 
a  careful  examination  of  the  authorities  have 
led  us  to  believe  this  construction  unwar- 
ranted by  the  terms  of  the  act,  and  that  it 
would  be  a  construction  which,  followed  to 
its  legitimate  conclusion,  would  lead  to  a 
legal  absurdity.  This  we  shall  proceed  to 
demonstrate  more  by  the  logical  process 
known  as  the  reductlo  ad  absurdum  than  by 
the  more  usual  course  of  an  argument  on 
the  facts  supported  by  the  citation  of  author- 
ity. To  bring  about  this  result,  we  need  only 
state  a  principle  recognized  by  all  the  authors 
who  have  written  on  the  law  of  torts,  and 
recognized  by  all  the  decisions  wherein  the 
subject  has  been  considered,  and  applied  to 
the  class  of  cases  to  which  we  shall  refer. 
To  begin  with,  If  we  concede  that  exemplary 
damages  are  recoverable  In  all  civil  actions 
sounding  in  tort  for  wrongs  done  to  the  per- 
son, to  personal  property,  or  to  realty,  It 
further  appearing  that  the  circumstances 
show  the  elements  which  the  statute  makes 
conditions  precedent  to  their  recovery,  we 
shall  run  up  against,  and  be  compelled  to 
overthrow,  a  principle  which  is  probably  as 
well  settled  as  any  in  the  law.  Ever  since 
1818,  at  least  in  this  country,  It  has  been  the 
law  that  exemplary  or  punitive  damn.s;es  can- 
not be  awarded  except  against  one  who  has 
participated  In  the  ofTense.  The  Amiable 
Nancy,  3  Wheat.  .'HO,  4  U  Ed.  4.")t5.  The  rule 
was  reiterated  and  reaftiriued  In  the  only  case 
to  which  we  shall  hereafter  refer  on  the 
main  question  under  consideration.  All  the 
cases  discussing  the  question  proceed  on  the 
hypothesis  that  punitive  damages  are  not 
awarded  by  way  of  compensation  to  the  suf- 
ferer, but  are  visited  as  a  punishment  on 
the  offender,  and  to  serve  as  a  warning  to 
subsequent  wrongdoers.  Such  t)eiiig  the  fund- 
amental basis  of  the  doctrine,  it  has  always 
been  adjudged,  and  we  have  been  cited  to  no 
case,  and  know  of  none,  wherein  a  principal 
has  been  held  liable  for  exemplary  damages 
because  of  the  wanton  and  oppressive  act 
or  of  the  malicious  Intent  of  his  ajjent.  Nu- 
merous instances  could  be  easily  cited  which 
would  Instantly  suggest  to  the  professional 
mind  the  folly  of  holding  that  a  principal 
can  be  thus  mulcted  for  the  acts  of  his  agent 
which  were  not  committed  under  his  express 
mandate,  unless  he  subaiMiuently  confirmed 
and  ratified  them.  If  the  warehouseman 
sends  his  teamster  to  deliver  goods,  and  he 
recklessly,  iiid  In  wanton  disregard  of  anoth- 
er's rights,  takes  advantage  of  a  situation. 


runs  into  his  neighbor,  and  smashes  his  wag'- 
on,  and  the  neighbor  be  hurt,  the  warehouse- 
man doubtless  may  be  compelled  to  comp«i- 
sate  the  Injured  party,  but  he  could  never 
be  made  liable  to  punitive  damages  because 
the  wrong  done  was  recklessly  done  by  his 
servant,  even  though  he  was  then  engaged 
In  the  performance  of  a  duty  which  the  mas- 
ter had  laid  on  him.  If  the  driver  of  a  milk 
wagon,  in  a  reckless  attempt  for  speedy  serv- 
ice, or  because  of  anger  and  malice  enter- 
tained against  a  rival  driver,  runs  into  him, 
and  occasions  damage  to  either  the  driver 
or  the  owner's  property,  the  servant  being 
then  engaged  in  the  performance  of  his  duty, 
the  principal  is  doubtless  liable  to  make  the 
other  whole,  and  compensate  the  driver  for 
his  personal  injuries,  but  he  could  not  be 
punished  for  the  wrong  which  the  servant 
committed.  If  the  holder  of  a  chattel  mort- 
gage delivers  the  instrument  to  an  agent, 
and  tells  him  to  take  possession  of  the  prop- 
erty, which  he  may  lawfully  do  on  its  ma- 
turity, and  the  agent,  in  the  performance 
of  his  duty,  wantonly  executes  it  In  reckless 
disregard  of  the  other's  rights,  and  subjects 
the  mortgagor  to  Insult,  even  though  he  may 
do  It  with  malice,  the  innocent  mortgagee, 
having  given  no  commands  to  that  end,  nor 
having  afterwards  confirmed  the  acts  of  his 
agent,  might  be  held  liable  for  any  injury 
done  to  the  mortgagor,  but  he  could  not  be 
mulcted  in  exemplary  damages  because  of 
the  method  of  the  agent's  performance,  or 
the  malice  by  which  he  was  actuated.  The 
plowman  sent  by  the  farmer  to  plow  a  field 
might,  by  careless  and  reckless  disregard  of 
the  adjacent  proprietor's  rights,  work  serious 
injury  to  his  orchard  or  to  his  ditch,  yet,  no 
matter  what  might  be  the  circumstances  at- 
tending the  perfonnance  by  the  servant  of 
the  duty,  the  master  could  only  be  held  to 
respond  for  the  actual  damages  sustained, 
unless  there  was  something  in  the  terms  of 
the  order,  the  necessary  or  Implied  method 
of  its  performance,  or  the  subsequent  adop- 
tion of  the  ads,  which  would  charge  him  with 
responsilillity  for  the  character  of  the  serv- 
ant's acts. 

Tlicse  Illustrations  might  l)e  multiplied  in- 
definitely, and  each  as  fully  and  as  strongly 
exhibit  a  case  wherein  exemplary  damages 
could  not  be  assessed.  Notwithstanding  this, 
it  would  still  follow,  if  we  accept  the  natural 
language  of  the  statute,  and  the  construction 
insisted  on  l)y  the  appellee,  that  such  dam- 
ages might  be  recovered  because  the  suit  was 
a  civil  action.  It  was  brought  for  a  wrong 
done  to  the  person,  or  for  an  Injury  to  per- 
sonal or  real  property,  and  the  wrong  and 
the  Injury  were  attended  by  circumstances 
showing  some  one  or  more  of  the  conditions 
precedent  nominated  in  the  statute.  All  this 
being  true,  it  follows  the  statute  is  to  be  In- 
tel preted  according  to  the  rules  and  principles 
of  law  ai)plicable  to  such  actions,  and  we 
must  therefrom  gather  and  detennine  wheth- 
er within  the  law  of  tort  we  can  find  a  prln- 
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dple  -which  controls  the  question  of  recovery 
In  certain  classes  of  actions  to  which  the 
statute  can  be  applied.  Otherwise  we  should 
be  doing  violence,  not  only  to  the  principle 
of  the  strict  construction  of  an  act,  but  the 
other  co-ordinate  and  equally  controlling  one, 
that  a  statute  is  to  be  construed  In  the  light 
of  the  circumstances  of  its  enactment,  the 
wrong  It  was  Intended  to  remedy,  and  the 
relief  which  It  was  Intended  to  afford.  As 
we  look  at  It,  the  legislature  did  not  Intend 
to  enact  Into  a  statute  the  broad  principle 
that  exemplary  damages  might  be  recovered 
In  all  actions  of  tort  for  an  injury  either 
to  the  person  or  to  personal  or  real  property. 
It  would  be  gravely  doubtful  whether  an  act 
In  this  broad  form  and  of  this  far-reaching 
scope  would  not  be  violative  of  well-settled 
constitutional  principles.  This  we  need  not 
consider,  for  evidently  the  legislature  had  no 
such  purpose  and  no  such  object  In  view 
when  they  passed  the  law.  It  provided  that 
under  certain  circumstances  these  damages 
might  be  assessed.  This  was  In  accord  with 
well-settled  principles  of  law,  which  have 
long  been  recognized,  though,  according  to 
many  decisions,  of  doubtful  expediency  and 
propriety.  In  attempting  to  define  and  limit 
the  word  "all,"  appearing  in  the  first  line 
of  the  section,  the  legislature  said  these  dam- 
ages could  only  be  recovered  where  the  wrong 
done  was  accompanied  by  certain  circum- 
stances. We  may  look  now  to  the  words 
used  by  the  legislature  in  order  to  determine 
the  circumstances  under  which  such  dam- 
ages are  properly  assessable.  The  words 
adopted  by  the  legislators  are  common  and 
familiar  ones,  having  a  definite  signification 
In  ordinary  parlance,  and  they  require  no 
construction  to  ascertain  their  force  or  their 
meaning.  The  words  are  "fraud,  malice,  In- 
sult, wanton  or  reckless  disregard  of  the  in- 
jured party's  rights."  It  must  occur  to  every 
thinker  and  to  every  lawyer,  when  he  con- 
siders the  phraseology  of  the  act,  that  these 
words  are  commonly  used  only  In  reference 
to  an  Individual  who  commits  a  wrong,  or 
who  is  In  some  way  an  actor  In  the  wrong, 
either  by  direct  performance,  or  by  what 
would  make  him  equally  responsible,  as 
where  the  agent  may  have  been  authorized 
to  act  under  a  mandate  which  either  direct- 
ly or  by  implication  warrants  him  to  act 
In  the  manner  in  which  he  has  performed, 
or  that  which  is  equally  available,  where 
the  principal  afterwards  confirms  what  has 
been  done  by  the  representative.  If  one 
brings  a  suit,  and  alleges  fraud,  he  must, 
of  necessity,  establish  the  commission  of  that 
thing  by  the  one  whom  he  selects  as  a  de- 
fendant. If  he  would  recover  damages  be- 
cause of  the  malicious  act  of  another,  it  must 
be  the  malicious  act  of  him  who  Is  sued. 
It  is  clearly  settled  that  there  can  be  no 
wanton  and  reckless  disregard  of  an  injured 
party's  rights  except  by  the  one  who  ex- 
hibits it  in  the  commission  of  the  wrong 
which  1b  tbe  subject-matter  of  the  action. 


It  Is  for  this  reason,  and  this  only,  that  the 
courts  have  always  held  that  the  principal 
Is  not  liable  for  such  damages  where  the 
act  has  been  done  by  his  agent  without  au- 
thority directly  or  impliedly  given,  or  he  has 
not  subsequently  adopted  the  act  Such  dam- 
ages are  Justifiable  only  in  an  action  against 
the  wrongdoer,  and  not  in  actions  against 
those  who  are  only  consequentially  liable  be- 
cause of  their  relation  to  the  offender.  The 
Prentice  Oase,  to  which  we  shall  refer,  fully 
illustrates  this  doctrine,  and  cites  many  cases 
In  support  of  It  which  are  enough  for  the 
purposes  of  this  opinion,  and  which  can  be 
referred  to  by  those  who  are  seeking  the 
basis  of  its  support.  As  was  said  In  a  well- 
considered  case,  Haines  v.  Schultz,  50  N. 
J.  Law,  481,  14  Ati.  488,  approved  in  Rail- 
way Co.  V.  Prentice,  147  D.  8.  101,  13  Sup. 
Ct  261,  37  I*  Ed.  97:  "The  right  to  award 
them  rests  primarily  upon  a  single  ground,— 
wrongful  motive.  It  is  the  wrongful  person- 
al Intention  to  Injure  that  calls  forth  the 
penalty."  I  could  multiply  authorities  and 
add  numerous  quotations  In  support  of  this 
principle,  but  It  would  In  no  measure  add 
to  the  force  and  Ntrength  of  the  opinion  or 
to  the  reputation  of  the  author.  I  should 
only  be  guilty  of  prolixity,  which  Is  a  Judicial 
vice.  We  therefore  conclude  the  legislature 
did  not  Intend  to  enact  that  in  ail  civil  ac- 
tions for  wrongs  done  to  the  person  or  to 
property  exemplary  damages  might  be  as. 
sessed,  but  only  in  those  cases  where  th« 
circumstances  show  fraud,  malice,  insult,  oi 
a  wanton,  reckless  disregard  of  the  lnjurei> 
party's  rights  or  feelings.  We  also  conclude; 
on  well-settled  principles,  this  can  only  occu» 
where  the  suit  is  brought  directly  agalnsu 
the  wrongdoer,  who  alone  can  exhibit  the. 
Intent,  and  to  whom  alone  can  be  Imputed, 
and  against  whom  only  can  be  proved,  the- 
fraud,  the  malice,  the  Insult,  or  the  wanton- 
ness which  Is  a  condition  precedent  to  the 
assessment  of  such  damages.  The  statute, 
therefore,  does  not  extend  to  actions  brought 
against  a  principal  for  wrongs  committed  by 
his  servant,  unless  the  record  exhibits  a 
mandate  from  which  the  authority  to  thus 
act  can  be  deduced,  or  the  principal  after- 
wards confirms  what  has  been  done. 

Such  being  our  conclusion,  we  are  next  to 
determine  whether  the  statute  can  be  deemed 
applicable  to  suits  brought  against  corpora- 
tions for  the  acts  of  its  agent  Whether 
this  could  or  could  not  have  been  done  un- 
der the  law  prior  to  the  statute  is  a  vexed, 
disputed,  troublesome.  Indeterminable  ques- 
tion. The  only  thing  that  the  court  to  which 
the  question  is  presented  can  do  is  to  accept 
that  line  which  commends  Itself  to  their 
Judgment  and  the  one  which,  as  they  con- 
ceive. Is  the  most  strongly  supported  by  the 
most  cogent  reasoning  of  courts  whose  de- 
cisions control,  if  they  do  not  entirely  satisfy, 
the  Judgment  of  the  deciding  tribunal.  As 
we  suggested  at  the  outset,  counsel  have 
presented  both  lines,  and  no  leading  or  con- 
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trolling  case  has  been  overlooked  by  either. 
We  confess  that  we  pay  little  heed  to  the 
views  of  authors,  however  distinguished,  un- 
less they  are  supported  by  what  we  regard 
as  the  controlling  authorities.  Bias,  profes- 
sional training,  and  antecedent  experience 
largely  influence  their  discussion,  and  It 
would  be  unwise  for  courts  to  permit  them- 
selves to  be  much  influenced  by  anything 
other  than  the  particular  reasons  which  they 
may  have  been  able  to  cull  from  the  deci- 
sions, and  possibly,  in  a  few  instances, 
evolve  from  their  own  consideration.  It  is 
quite  possible  the  Judicial  decisions  of  the 
various  states  may  be  nearly  equal  in  num- 
ber and  in  force,  and  may  occupy  the  same 
plane  of  Judicial  distinction.  This  we  do 
not  propose  to  determine,  though  the  matter 
is  urged  as  an  argument  Speaking  for  my- 
self principally,  but  being  entirely  author- 
ized thereunto  by  the  entire  court,  I  desire 
to  emphasize  the  position  which  I  have  often 
taken,  that  wherever  there  is  a  debatable 
question,  and  there  are  two  lines  of  author- 
ity, and  one  is  supported  by  the  supreme 
court  of  the  United  States,  and  the  other 
condemned  by  it,  we  accept  the  decision  of 
that  tribunal.  Adopting  the  language  of 
that  court,  the  Inquiry  suggested  is  "Can 
a  railroad  corporation  be  charged  with 
punitive  or  exemplary  damages  for  the 
illegal,  wanton,  oppressive  conduct  of  a  con- 
ductor of  one  of  Its  trains  towards  the  pas- 
senger?" It  was  answered  in  the  negative. 
The  opinion  was  supported  by  a  copious  cita- 
tion of  the  leading  authorities.  It  was  a 
full  and  elaborate  examination  of  the  whole 
subject,  and.  In  the  light  of  the  principles  on 
which  the  doctrine  permitting  punitive  dam- 
ages to  be  assessed  is  declared,  the  court  ad- 
Judged  the  rule  inapplicable  in  suits  against 
a  railroad  coiporation  for  the  acts  of  its 
agents.  Considering  that  the  right  rests  on 
the  proof  of  intent,  the  learned  court  decided 
such  damages  were  not  recoverable  In  this 
sort  of  an  action,  and  under  these  circum- 
stances, against  a  railroad  company.  Rail- 
way Co.  V.  Prentice,  147  U.  S.  101,  13  Sup. 
Ct.  201,  37  L.  Ed.  07. 

When  we  couolude  the  statute  neither  di- 
rects nor  permits  the  assessment  of  such 
damages  against  a  ijrlncipal  for  the  wrong 
done  by  his  agent,  as  we  have  already  dem- 
onstrated, it  follows  the  same  rule  should 
be  applied,  the  same  principle  invoked,  and 
the  snnie  result  reached,  In  an  action  brought 
against  a  railroad  company,  when  the  basis 
for  the  assessment  of  exemplary  damages 
is  to  be  found  only  In  circumstances  show- 
ing fraud,  malice,  insult,  or  reckless  disre- 
gard of  consequences  by  the  agent.  In  which 
the  employer,  the  railroad  company,  could 
not  participate.  Admitting  always  the  ex- 
ception unless  there  be  some  order,  direc- 
tion, or  attirmance  which  Is  a  prere(iuislte 
in  the  case  of  a  suit  against  an  individual 
principal,  the  rule  must  be  the  same  in  both 


ca^es.  We  therefore  conclude  for  these  rea- 
sons the  court  erred  in  its  Instructions  to  the 
Jury.  It  is  quite  true  in  Tramway  Co.  v. 
Cloud,  6  Colo.  App.  445,  40  Fac.  779,  there 
may  be  found  expressions  which  would  seem 
to  indicate  it  was  the  conviction  of  the  court, 
or,  at  least,  of  the  author,  that  such  dam- 
ages might  be  recovered  in  this  class  of  ac- 
tions. The  question,  however,  was  neither 
presented  nor  argued  as  it  has  been  in  this 
case,  nor  did  the  court  undertake  to  decide 
it.  What  was  said  was  the  result  more  of 
a  cursory  suggestion  than  the  result  of  an 
elaborate  and  careful  esamlnatloo,  which 
this  case  has  received. 

If  we  had  not  reached  this  conclusion  re- 
specting the  law,  we  are  very  frank  to  say 
that  a  careful  examination  of  the  record  and 
of  the  testimony  would  lead  us  to  hold  that 
there  was  no  sufficient  evidence  of  either 
fraud,  malice,  or  insult,  or  of  a  wanton  dis- 
regard of  Blocker's  rights,  to  permit  the  sub- 
mission of  the  question  to  the  Jury.  Judge 
THOMSON  expresses  no  opinion  on  the  rule 
heretofore  discussed  and  laid  down,  but  puts 
his  concurrence  on  this  precise  g^round. 
There  was  a  dispute  between  Blocker  and 
the  conductor.  It  is  a  matter  of  consider- 
able doubt  under  the  testimony,  regardless 
of  the  verdict  of  the  Jury,  whether  Blocker 
tendered  his  fare  prior  to  the  time  that  the 
conductor  stopped  the  train  or  pulled  the 
bell  to  stop  it.  Whichever  might  be  true, 
we  do  not  believe  the  conductor  exhibited 
any  malice  or  insulted  Blocker,  or  that  he 
acted  with  a  reckless  disregard  of  his  rights. 
If  he  put  him  ofC  by  reason  of  the  misunder- 
standing, and  if  he  failed  to  apprehend  that 
Blocker  intended  to  tender  him  his  fare,  it 
would  not  necessarily  follow  punitive  dam- 
ages could  be  assessed.  Blocker  was  un- 
doubtedly attempting  to  ride  without  pay- 
ing his  fare.  He  was  insisting  on  his  right 
to  ride  on  his  membership  in  the  Brother- 
hood of  Railway  Trainmen.  He  was  like- 
wise endeavoring  to  compel  the  conductor  to 
hold  his  money  as  security  until  he  got  to 
the  Springs,  to  avoid  the  payment  of  $1.G0. 
which,  if  it  had  been  promptly  tendered, 
would  have  undoubtedly  been  received,  a  re- 
ceipt given  to  him  for  it,  and  thereon  he 
could  have  recovered  the  money,  if  he  was 
entitled  to  ride  free.  There  is  enough  in  the 
case  to  lead  us  to  believe  this  question 
ought  never  to  have  been  submitted  to  the 
jury.  We  should  have  put  the  decision  on 
this  ground  alone,  and  refused  to  discuss 
the  other,  but  for  the  fact  that  the  principal 
inquiry  is  legitimately  suggested  by  the  in- 
structions, and  Is  so  earnestly  pressed  on  our 
attention  for  decision  by  both  counsel  that 
wo  felt  It  our  duty  to  determine  it,  rather 
than  to  evade  It  and  place  our  decision  on 
the  latter  basis.  Kor  the  reasons  heretofore 
expressed,  tills  judgment  must  be  reversenl. 
and  the  case  sent  back  for  a  new  trlaL  Re- 
versed. 
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ALLEN  r.  FLOBENOB  &  a  C.  R.  CO. 
(Court  of  Appeals  of  Colorado.    June  11,  1900.) 

RAILROADS  —  INJURIES  —  TEAM  —  FHIOHT  — 
ESCAPING  STEAM  —  CONTRIBUTORY  NEOLI- 
GB.NCE:— SUFFICIENCY  OP  EVIDENCES-QUES- 
TION FOR  JURY. 

Plaintiff,  a  teamster,  engaged  in  unloading 
lumber  fi-om  cars,  was  about  to  cross  defend- 
ant's bridge,  which  was  an-anged  to  accom- 
modate both  trains  and  teams,  looked  before 
crossing,  and  saw  an  engine  about  300  feet 
from  the  approach  to  the  bridge  moving  to- 
wards it  about  "as  fast  as  a  man  would  walk," 
and,  knowing  that  his  team  was  gentle,  started 
to  cross  the  Dridge.  The  team  had  reached  the 
approach  on  the  opposite  side,  when  the  en- 
gine, nearing  the  bridge,  began  to  let  ofF 
steam.  The  team  became  frightened,  and  in 
attempting  to  escape  plaintiff  was  struck  by 
the  wagon  wheel,  and  thrown  on  the  track  in 
front  of  the  engine,  sustaining  severe  injuries, 
"niere  was  a  conflict  in  the  evidence  as  to  the 
distance  between  the  engine  and  the  team 
when  plaintiff  tried  to  escape.  Bcld,  that  plain- 
tiff's conduct  in  attempting  to  cross,  and  in 
waiting  before  attempting  to  escape,  did  not 
constitute  contributory  negligence  as  matter 
of  law,  but  the  question  should  have  been 
stjbmitted  to  the  jury. 

Error  to  district  court.  El  Paso  county. 

Action  by  Khodes  Allen  against  the  Flor- 
ence &  Cripple  Creek  Railroad  Company  for 
injuries  sustained  by  reason  of  defendant's 
negligence.  From  a  Judgment  of  nonsuit, 
plaintiff  brings  error.    Reversed. 

Brooks,  Stimson,  Willcox  &  Campbell  and 
B.  F.  Gray,  for  plaintiff  in  error.  Blackmer 
&  McAllister  and  Tyson  S.  Dines,  for  de- 
fendant in  error. 

WILSON,  J.  By  this  action  plaintiff 
sought  to  recover  damages  for  personal  In- 
Jnrles  alleged  to  have  been  received  and  suf- 
fered by  him  through  the  negligence  of  the 
defendant  railroad  company.  At  the  conclu- 
sion of  tbe  evidence  offered  on  behalf  of 
plaintiff,  the  court,  on  motion,  granted  a  non- 
suit, and  to  this  plaintiff  assigns  error.  The 
motion  for  nonsuit  was  based  and  sustained 
solely  upon  the  ground  of  plaintiff's  con- 
tributory negligence.  This  court  Is  there- 
fore relieved  from  the  consideration  of  the 
facts,  and  much  of  the  argument  of  counsel, 
which  bear  upon  the  question  of  defendant's 
negligence.  The  sole  question  presented  Is, 
did  the  evidence  disclose  such  contributory 
negligence  of  plaintiff  as  would  necessarily 
bar  his  recovery?  This  must  be  considered 
with  reference  to  tbe  fundamental  princi- 
ple that  a  motion  for  a  nonsuit  admits  the 
truth  of  plaintiff's  evidence,  and  every  le- 
gitimate Inference  which  may  be  drawn 
from  it  Hanley  t.  Construction  Co.  (Cal.) 
5»  Pac.  677. 

Having  reached  the  conclusion  that  the 
granting  of  a  nonsuit  was  error,  and  that  the 
cause  must  be  remanded  for  a  further  trial, 
we  will,  from  a  sense  of  Justice  to  both  par- 
ties, refer  only  to  such  evidence  as  may 
be  necessary  to  disclose  the  facts  upon 
which  our  decision  is  based,  and  shall  re- 
frain, so  far  as  possible,  from  an  expression 


of  our  opinion  as  to  ita  weight  or  conse- 
quence. 

It  appears  from  the  evidence  that  the  de- 
fendant company  was  the  owner  of  a  bridge 
across  a  small  creek  which  ran  through  its 
yard  In  the  town  of  Cripple  Creek.  It  was 
471^  feet  In  length,  and  elevated  13  feet 
above  the  creek.  In  the  center  defendant 
had  its  main  and  a  side  track,  and  on  each 
side  of  these  were  planked  driveways  for 
wagons,  each  about  16  feet  In  width.  At  the 
southeast  end,  where  the  accident  In  ques- 
tion occurred,  was  an  approach  the  full 
width  of  the  bridge,  extending  12  feet  from 
It,  built  up  on  each  side  with  stone  masonry 
to  a  height  of  from  5  to  6  feet  above  the 
gulch  at  the  end  of  the  bridge,  and  east  of 
this  approach  was  a  wide,  open  roadway 
north,  east,  and  south.  Neither  tbe  sides  of 
the  bridge  nor  of  the  approach  had  any 
railing  or  other  guard  or  protection.  The 
plaintiff  was  a  teamster,  and  was  upon  the 
day  of  the  accident— as  he  had  been  for  a 
number  of  months  previous— engaged  in  un- 
loading freight  from  the  cars  of  defendant 
in  its  yard,  and  transporting  it  to  its  con- 
signees. In  the  afternoon  of  the  accident, 
while  employed  in  his  usual  business,  he 
was  going  to  the  yard  of  defendant  for  the 
purpose  of  unloading  from  its  cars  some 
lumber.  The  team,  a  pair  of  mules,  shown 
by  plaintiff's  testimony  to  have  been  gentle, 
and  to  have  been  engaged  In  this  business 
about  the  yards  of  defendant  for  a  number 
of  months,  was  being  driven  by  a  competent 
driver  in  the  employ  of  plaintiff.  The  wag- 
on had  no  box  upon  it,  being  prepared  for 
hauling  lumber.  The  stakes  of  the  hind 
bolster  were  bound  round  and  spanned 
across  with  ropes  and  chains  one  or  two 
feet  above  the  bolster.  Plaintiff  was  sitting 
between  the  hind  wheels  on  the  hind  hounds 
or  reach,  his  feet  hanging  down  on  the  right- 
hand  or  off  side,  with  the  binding  pole  be- 
hind him.  The  driver  sat  on  the  front  bol- 
ster, with  his  feet  on  the  front  bounds.  It 
was  necessary  In  the  route  which  plaintiff 
usually  traveled,  and  which  was  the  most 
direct  road,  to  cross  the  bridge  we  have  re- 
ferred to,  In  order  to  reach  the  lumber  which 
plaintiff  was  intending  to  unload  and  haul. 
As  the  team  approached  the  bridge,  plain- 
tiff, knowing  that  It  was  Just  past  the  time 
for  the  arrival  of  one  of  defendant's  passen- 
ger trains,  looked  to  see  whether  there  was 
any  engine  about,  and  saw  defendant's  en- 
gine, with  a  baggage  car  attached,  at  a 
distance  of  about  300  feet  from  the  approach 
to  the  bridge,  moving  slowly,  about  as  fast 
as  a  man  would  walk,  In  that  direction. 
Plaintiff,  thinking,  as  he  said,  that  he  had 
ample  time  to  cross  the  bridge  and  approach 
before  the  arrival  of  the  engine,  told  the 
driver  to  go  on.  The  team  had  crossed  the 
bridge,  and  had  Just  reached  the  approach, 
when,  as  plaintiff  testified,  the  engineer, 
then  nearing  the  bridge,  commenced  to  let 
off  steam  from  tbe  cylinder  cocks  of  the  ea 
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gine.  At  this,  the  mules  became  frightened 
and  stopped.  Upon  fitteinpting  to  urge  them 
forward,  the  engine  still  coming  towards 
them,  and  steam  still  being  emitted  contin- 
uously, they  began  to  rear  and  plunge. 
The  subsequent  occurrences  are  best  de- 
scribed in  the  language  of  the  plaintiff  him- 
self: "They  Just  stopped  still,  and  cocked 
up  their  heads,  and  I  looked  up,  and  saw  the 
train  coming.  My  driver  raised  up  and  pull- 
ed on  the  lines  to  drive  them.  As  he  did 
that,  they  pulled  over  on  one  side  to  turn 
off  the  embankment,  and  the  train  was  still 
coming,  and  the  team  kept  going  back  and 
forth.  As  I  saw  the  train  coming,  I  thought 
I  was  in  a  dangerous  place,  and  I  stepped 
off.  I  thought  1  could  get  over  the  hind 
end  of  the  wagon,  but  as  I  tried  to  do  that 
the  team  plunged,  and  I  stepped  out  be- 
tween the  wheels.  I  made  an  effort  to  go 
between  the  engine  and  the  mules.  There 
was  plenty  of  room  then,  because  the  team 
bore  down  towards  the  embankment  at  that 
time,  but  as  I  did  that  they  flew  up  In  front 
of  the  engine,  and  I  saw  there  was  no  place 
there.  So  I  turned  around,  and  thought  I 
was  quick-footed  enough  to  get  out  behind. 
I  went  back,  and  got  about  to  the  edge  of 
the  hind  wheel,  but  the  mules  were  plung- 
ing, and  the  wheel  knocked  me  in  front 
of  the  cowcatcher.  ♦  ♦  •  I  noticed  the 
steam  escaping  from  the  cylinder  cocks 
when  It  was  coming  up  from  the  first  switch. 

*  •  •  Q.  Just  at  the  time  you  Jumped  off, 
what  did  they  do  at  that  time,  or  Just  be- 
fore that  time?  A.  They  were  rearing  and 
plunging,  and  about  cramping  the  wagon 
off  Into  the  creek,  about  eighteen  feet  down, 
and  it  looked  like  the  mules,  wagon,  and  all 
were  going  off  into  the  creek.  Q.  Was  that 
the  condition  at  the  time  you  jumped  off? 
A.  Yes,  sir."  And,  further:  "Q.  When  the 
mule  team  first  stopped  they  did  not  lunge 
back  and  forth,  did  they?  A.  No,  sir;  they 
stopped  still.  •  •  •  Q.  How  long  did 
you  sit  there  until  you  thought  you  were  in 
danger,  and  tried  to  get  away?  A.  A  few 
seconds,  •  •  •  The  mules  pushed  one 
way,  and  then  the  other.  In  the  first  place, 
and  then  he  [driver]  raised  up  and  tried  to 
drive  them.  Q.  The  mules  had  begun  to 
rear  and  plunge  before  you  got  off  your 
seat?     A.   Yes,  sir;  they  just  commenced. 

*  •  ♦  Q.  They  never  reared  and  plunged 
until  after  the  driver  touched  them  with  the 
whip?  A.  No,  sir;  not  until  after  he  raised 
up  and  tried  to  drive  them.  Then  they  be- 
gan to  rear  and  pitch  and  plunge.  Q.  Was 
it  after  you  got  off  your  seat  on  the  wagon? 
A.  It  was  Just  about  that  time.  It  was  all 
done  so  quick  that  I  can't  tell  every  second 
what  occurred."  Plaintiff  got  out  between 
the  wheels,  and  started  to  run  out  in  front, 
but  this  avenue  of  escape  was  bfccked  by  the 
sudden  turning  of  the  mules.  He  then  turn- 
ed, and  ran  back.  As  he  reached  the  rear 
end  of  tlie  wagon,  the  mules,  backing  sud- 
denly, cramped  the  wagon  to  one  side,  caus- 


ing one  of  the  wheels  to  strike  him  with 
force  sufficient  to  throw  him  on  the  railroad 
track,  where  he  was  caught  under  the  pilot 
and  pony  trucks  of  the  engine,  and  dragged 
and  rolled  nearly  across  the  bridge.  This 
was,  in  substance,  the  testimony  of  plaintiff, 
and  it  was  confirmed  substantially  by  that 
of  several  witnesses  who  saw  the  occur- 
rence. 

Negligence  is,  generally  speaking,  a  ques- 
tion of  fact,  and,  as  such,  must,  under  our 
system  of  jurisprudence,  be  submitted  to,  and 
determined  by,  a  Jury.  It  sometimes  becomes 
a  question  of  law,  but  this  Is  only  In  rare  in- 
stances; It  is  the  exception  to  the  rule.  When 
this  does  occur,  depends  upon  the  circum- 
stances of  each  particular  case,  and  this  Is 
true  whether  the  question  concerns  the  negli- 
gence of  the  defendant  or  the  contributory 
negligence  of  the  plaintiff.  The  same  rule 
applies  to  both.  There  are,  however,  certain 
fundamental  and  general  rules,  well  settled 
aud  firmly  established,  which  are  applicable 
to  all  such  cases,  and  which  must  be  observed 
by  a  court  before  It  attempts  to  take  the 
question  from  a  jury.  There  have  been  re- 
peated decisions  in  this  jurisdiction,  both  by 
this  court  and  by  the  supreme  court,  as  to 
when,  in  cases  of  this  character,  a  court  is 
warranted  in  granting  a  nonsuit  at  the  stage 
of  the  trial  when  it  was  granted  in  the  pres- 
ent case.  The  rule  thus  established  Is,  In 
substance,  that  the  court  must  not  Invade  the 
province  of  the  Jury,  except  in  the  clearest 
of  cases,  aud  will  not  grant  a  nonsuit  on  the 
ground  of  contributory  negligence,  unless  the 
evidence,  in  the  most  favorable  light  In  which 
it  may  reasonably  be  considered  In  behalf  of 
the  plaintiff,  shows  that  the  plaintiff  was 
guilty  of  negligence  which  contributed  to 
cause  the  injury  as  alleged,  and  without 
which  the  injury  might  not  have  happened. 
Moffatt  V.  Tenney,  17  Colo.  1»1,  30  Pac.  348; 
Railroad  Co.  v.  Martin,  7  Colo.  590, 4  Pac.  1118; 
Ix)rd  V.  Refining  Co.,  12  Oolo.  393,  21  Pac.  148; 
Jackson  v.  Crilly,  10  Colo.  107,  20  Pac.  331; 
Solly  V.  Clayton.  12  Colo.  33,  20  Pac.  351; 
Empson  Packing  Co.  v.  Vaughn  (Oolo.  Sup.) 
50  Pac.  749;  City  of  Denver  v.  Solomau,  2 
Colo.  App.  510,  31  Pac.  500;  Walters  v.  Light 
Co.,  12  Colo.  App.  149,  54  Pac.  002.  In  the 
Empson  Packing  Co.  Case,  supra  (a  very 
recent  case),  the  court  said:  "When  tlie  de- 
termination of  the  question  of  negligence  de- 
pends upon  Inferences  which  may  be  drawn 
from  facts  and  circumstances  of  a  character 
that  different  minds  may  honestly  draw  dif- 
ferent conclusions  therefrom,  the  question 
should  be  left  to  the  jury."  In  the  Walters 
Case,  supra,  this  court  said:  "However,  con- 
duct may  be  so  palpably  Imprudent  and  reck- 
less as  to  leave  no  room  for  a  difference  of 
opinion  concerning  Its  character,  and  then, 
there  being  no  facts  to  find,  deliberation  by  a 
jury  Is  unnecessary,  and  the  court  may  apply 
the  law  dliv(rtly  to  the  case  before  it.  But 
where,  upon  facts  in  its  possession,  the  char- 
acter of  the  conduct  la  lu  any  degree  Involved 
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In  doubt,  It  Is  never  proper  for  the  court  to 
withdraw  the  question  of  negligence  from  the 
Jury."  In  fact,  the  rule  as  established  In  this 
state  Is,  In  substance,  that  If  the  evidence  is 
such  that  reasonable  men  might  fairly  differ 
upon  the  question  as  to  whether  there  was 
contributory  negligence  or  not,  the  determina- 
tion of  the  matter  is  for  the  Jury.  It  Is  only 
where  the  facts  are  such  that  all  reasonable 
men  would  draw  the  same  conclusion  from 
them  that  the  question  becomes  one  of  law 
for  the  court.  As  concisely  expressed  in  City 
of  Denver  v.  Soloman,  supra:  "In  order  to 
Justify  the  court  In  withdrawing  the  case 
from  the  Jury,  the  facts  of  the  case  should 
not  only  be  imdisputed,  but  the  conclusion  to 
be  drawn  from  those  facts  indisputable." 
This  rule  is  quite  generally  established  and 
followed  by  the  courts  of  all  the  states,  and 
the  sound  and  conclusive  reason  for  It  has 
been  thus  stated  by  the  distinguished  Judge 
Cooley  in  Railroad  Co.  v.  Van  Stelnburg,  17 
MIch,iM):  "The  case,  however,  must  be  a  very 
clear  one  which  would  Justify  the  court  in 
taking  upon  itself  this  responsibility;  for, 
when  the  Judge  decides  that  a  want  of  due 
care  is  not  shown,  he  necessarily  fixes  in  his 
own  mind  the  standard  of  ordinary  prudence, 
and,  measuring  the  plalntifTs  conduct  by  that, 
turns  him  out  of  court  upon  his  opinion  of 
what  a  reasonably  prudent  man  ought  to 
have  done  under  the  ctrciunstances.  He  thus 
makes  his  own  opinion  of  what  would  be 
generally  regarded  as  prudence  a  definite  rule 
of  law.  It  Is  quite  possible  that  if  the  same 
question  of  prudence  were  submitted  to  a 
Jury  collected  from  the  different  occupations 
of  society,  and,  perhaps,  better  competent  to 
Judge  of  the  common  opinion,  he  might  find 
them  differing  with  him  as  to  the  ordinary 
standard  of  proper  care.  The  next  Judge, 
trying  a  similar  case,  may  also  be  of  a  differ- 
ent opinion,  and,  because  the  case  Is  not  clear, 
hold  that  to  be  a  question  of  fact  which  the 
first  has  ruled  to  be  one  of  law.  Indeed,  I 
think  the  cases  are  not  so  numerous  as  has 
been  sometimes  supposed  In  which  a  Judge 
could  feel  at  liberty  to  take  the  question  of 
the  plaintiff's  negligence  away  from  the 
Jury." 

Applying  this  well  settled  rule  to  the  evi- 
dence produced  on  the  part  of  the  plaintiff, 
we  think  It  quite  clear  that  the  court  erred  In 
sustaining  the  motion  for  a  nonsuit.  There 
was  in  no  sense,  as  we  view  it,  such  a  case 
as  came  within  the  rule  which  we  have 
stated.  The  plaintiff  had  undoubtedly  made 
out  a  prima  facie  case,— how  strong  It  is  not 
proper  for  us  to  say,  but  it  was  sufficient 
without  the  production  of  any  evidence  on 
the  part  of  defendiint  to  have  sustained  a 
verdict  and  Judgment  In  his  behalf. 

It  cannot  be  successfully  contended  that 
there  was  shown  by  the  evidence  contribu- 
tory negligence  on  the  part  of  plaintiff  suffi- 
cient to  bar  a  recovery  on  the  ground  that 
the  bridge  was  the  sole  property  of  the  de- 
fendant, and  was  situated  upon  its  premises; 


that  plaintiff  had  no  right  to  use  It;  and 
that,  if  he  did,  he  assumed  all  risks  incident 
to  such  use.  On  the  contrary,  the  testimony 
strongly  tended  to  show  that  plaintiff  was 
rightly  upon  the  premises  by  the  permission 
and  Invitation  of  the  defendant  company,  and 
that  the  wagonways  on  the  bridge  were  con- 
structed for  the  identical  use  to  which  plain- 
tiff was  putting  them  at  the  time  of  the  acci- 
dent. 

It  Is  urged  that  It  was  negligence  on  the 
part  of  plaintiff  to  have  driven  on  the  bridge 
wh«i  he  saw  a  locomotive  In  the  yards  ap- 
proaching him,  as  he  admitted  was  the  case. 
There  was,  however,  testimony  tending  to 
show  that  under  ordinary  circumstances,  and 
but  for  the  fright  of  the  mules  caused  by  the 
escaping  stenm,  the  locomotive  was  at  such 
a  distance  that  plaintiff's  team  had  ample 
time  and  would  have  crossed  the  bridge  and 
the  approach  before  the  engine  readied  it. 
Here  was  therefore  presented  a  state  of  facts 
from  which  different  minds  might  have 
drawn  different  conclusions,  and  in  such  a 
case,  according  to  all  of  the  authorities,  the 
question  was  one  of  fact  for  a  Jury,  and  not 
of  law  for  the  court. 

It  is  urged  by  defendant  that  one  who 
voluntarily  drives  his  team  upon  the  prop- 
erty of  a  railroad  company,  or  in  proximity 
to  Its  engines  while  in  operation,  must  be 
charged  with  knowledge  of  the  sounds  and 
noises  that  are  ordinarily  incident  to  such 
operation,  and  that  he  assumes  the  risk  of 
bis  team  becoming  frightened  by  such  noises. 
This  is  true  as  a  general  rule,  but  even  then 
it  is  well  settled  that  where  unusual  and 
unnecessary  noises  are  made,  or  noises  are 
made  in  a  wrongful  and  negligent  manner, 
the  company  may  be  liable  for  injuries  done 
In  consequence  thereof.  Railway  Oo.  v.  Box, 
81  Tex.  670,  17  S.  W.  375;  1  Thomp.  Neg. 
352.  There  was  testimony  to  the  effect  that 
the  blowing  off  of  steam  In  this  Instance  was 
unnecessary,  and,  in  any  event,  It  was  un- 
necessary to  have  continued  this  blowing  off 
of  steam  until  the  bridge  was  reached,— a 
fact  which  is  charged  to  have  been  the  chief 
and  proximate  cause  of  the  accident.  The 
numerous  authorities  which  counsel  for  de- 
fendant cite  upon  this  point  are  themselves 
all  to  the  effect  that  if  the  opening  of  the 
valves  was  unnecessary,  and  was  done  un- 
der such  circumstances  as  to  imply  a  failure 
to  exercise  that  care  which  a  prudent  and 
careful  man  would  exercise  under  similar 
circumstances,  the  liability  of  the  railroad 
company  would  attach.  Here  again  were 
circumstances  appearing  from  the  testimony 
from  which  different  minds  might  draw  dif- 
ferent conclusions,  and  the  question  did  not, 
at  least  at  that  stage  of  the  trial,  become  a 
question  of  law  for  the  court. 

Did  the  evidence  presented  clearly  show 
that  the  plaintiff  was  chargeable  with  negli- 
gence in  waiting  too  long  before  he  attempt- 
ed to  escape?  It  may  be  said  that  the  testi- 
mony does  not  definitely  designate  the  loca- 
tion of  the  approaching  engine  with  reference 
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to  the  location  of  the  mules  at  the  time  when 
the  plaintiff  alighted  from  the  wagon  and 
attempted  to  make  his  escape  from  the  dan- 
ger. A  number  of  witnesses,  In  addition  to 
plaintiff,  testified  upon  this  point,  and  all 
differed  somewhat  as  to  the  apparent  dis- 
tance between  the  approaching  locomotive 
and  the  mules  at  this  time.  This  was  not 
surprising,  because  it  was  wholly  a  matter 
of  conjecture  or  guesswork,  and  that,  too,  un- 
der exciting  circumstances  and  rapidly  trans- 
piring events.  But  the  mere  fact  that  there 
was  this  difference  in  Judgment  shows  that 
It  was  a  question  of  fact,  upon  which  the 
court  was  not  authorized  to  substitute  Its 
judgment  for  that  of  a  Jury. 

Was  the  plaintiff  negligent  in  the  manner 
in  which  he  attempted  to  escape?  It  is  urged 
that  when  he  alighted  from  the  wagon  he 
could  easily  have  avoided  all  danger  by  run- 
ning to  the  rear  instead  of  to  the  front  as 
he  did.  "A  party  suddenly  realizing  that  he 
Is  in  danger  from  the  negligence  of  another 
Is  not  to  be  charged  with  contributory  negli- 
gence for  every  error  of  Judgment,  when 
practically  instantaneous  action  is  required." 
Transit  Co.  v.  Dwyer,  20  Colo.  139,  36  Pac. 
1108;  Mining  Co.  v.  McDonald,  14  Colo.  191, 
23  Pac.  346;  Hallway  Co.  v.  Kelley,  4  Ctolo. 
App.  325,  3r>  Pac.  023. 

Finally,  however,  even  conceding  that 
plaintiff  was  negligent  In  attempting  to  drive 
across  the  bridge  at  the  time  when  be  did; 
also  that  he  was  a  trespasser;  and  that  he 
was  negligent  in  not  sooner  attempting  to 
make  bis  escape,— yet  the  defendant  might 
still  be  liable  for  damages.  If  plaintiff  was 
at  the  time  of,  or  immediately  preceding,  the 
accident  in  a  position  of  peril,  exposing  him 
to  the  danger  of  bodily  Injury,  and  the  de- 
fendant's engineer  with  knowledge  of  this 
exposed  condition,  by  the  exercise  of  ordi- 
nary care,  might  have  prevented  the  injury, 
it  was  his  duty  to  do  so,  and,  falling  in  this, 
the  plaintiff  could  recover.  Transit  Co.  y. 
Dwyer,  supra;  Mining  Co.  y.  Robertson,  22 
Colo.  401,  46  Pac.  406;  Transit  Co.  v.  Dwyer, 
3  Colo.  App.  408,  33  Pac.  815;  2  Thomp.  Neg. 
f  1108;  Coasting  Co.  y.  Tolson.  139  U.  S.  558, 
11  Sup.  Ct.  655,  35  L.  Ed.  273.  In  the  last- 
cited  case  the  court  said:  "Under  such  clr- 
cinnstances  the  defendant's  negligence  would 
be  the  proximate,  direct,  and  efflctent  cause 
of  the  injury."  There  was  some  testimony 
which  would  have  Justified  the  application  of 
this  rule,  and  which  tended  to  show  the  lia- 
bility of  defendant  on  this  account.  Several 
witnesses  testified  that  the  frightened  action 
of  the  mules,  and  the  exposed  condition  and 
peril  of  the  team  and  the  men  upon  the  wag- 
on, were  plainly  visible  to  the  engineer  upon 
the  locomotive  for  some  distance  before 
reaching  the  approach  of  the  bridge;  that  he 
was  leaning  out  of  the  cab  window,  and 
looking  directly  towards  the  bridge,  and  yet 
he  continued  the  noise  of  blowing  off  steam, 
and  failed  to  stop  his  engine,  although  it 
was  going  at  such  a  slow  fate  of  speed  that 


be  might  baye  done  so  within  a  distance  of 
six  feet.  There  being  some  testimony  to  this 
effect,  the  court  was  not  warranted  in  sus- 
taining the  motion  for  a  nonsuit,  even  though, 
as  we  have  said,  the  previous  negligence  of 
plaintiff  may  have  been  conceded. 

We  have,  as  we  stated  In  the  outset,  quot- 
ed as  little  from  the  evidence  as  possible,  and 
have  endeavored  to  intimate  no  opinion  as 
to  the  conclusiveness  of  its  legal  effect,  be- 
cause we  did  not  desire  to  embarrass  or  prej- 
udice the  parties  in  the  subsequent  trial  of 
the  case.  For  the  reasons  which  we  have 
given,  the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  herewith.  Such  will  be  the  or- 
der.   Reversed. 


BOARD     OF     COM'RS     OP     ARAPAHOK 

COUNTY  V.  ROCKY  MOUNTAIN 

NEWS  PRINTING  CO. 

(Court  of  Appeals  of  Colorado.   June  11,  1900.) 

TAXATION— ASSOCIATED  PRESS  MEMBERSHIP- 
PERSONAL  PROPERTY-CONSTITUTIONAL  LAW 
—STATUTES  —  ASSESSOR  —  APPRAISEMENT- 
CREDITS  —  PRQPEKTY  NOT  ASSHSSBD  —  DIS- 
TRAINT AND  SALE— EFFEKJT— COUNTY  COM- 
KISSIONERS  —  UNJUST  TAXATION  —  RAISINa 
ASSESSMENT— INTANGIBLE  PROPERTY. 

1.  Const,  art  10,  §  3,  provides  that  all  taxes 
shall  be  levied  and  collected  under  general 
laws  which  shall  secure  a  just  valnation  of 
alt  "property,  real  or  personal,"  for  taxation. 
Mills'  Ann.  St.  §  3705,  providcB  that  all  prop- 
erty, real  and  personal,  within  the  state,  not 
exempt  by  law,  shall  be  taxed.  Section  3782 
defines  personal  property  to  include  everything 
which  is  the  subject  of  ownership  not  included 
within  the  term  "real  estate."  Beld,  that  a 
newspaper's  contract  of  membership  in  an  as- 
sociation, the  object  of  which  was  a  reciprocal 
exchange  of  local  and  general  news,  such 
newspaper  paying  its  proportion  of  the  ex- 
pense incident  to  the  maintenance  of  the  asso- 
ciation, but  having  no  right  of  exclusive  use  of 
its  membership,  and  no  power  to  assign  the 
same  without  the  consent  of  the  association, 
was  not  personal  property,  and  therefore  was 
not  taxable. 

2.  Mills'  Ann.  St  {  8769,  provides  that  all 
taxable  property  shall  be  assessed  at  its  full 
cash  value.  Section  3782  defines  the  meaning 
of  "full  cash  value"  to  be  "the  amount  at 
which  the  property  would  be  appraised  if  tak- 
en in  payment  of  a  just  debt  due  from  a  sol- 
vent debtor."  Beld,  that  the  value  of  a  news- 
paper's contract  of  membership  in  an  associ- 
ated press,  represented  by  nondividend  paying 
shares  ot  stock  kept  in  the  possession  of  the 
association,  and  not  assignable  without  its  con- 
sent, the  sole  object  o£  such  association  being 
to  distribute  the  news  of  the  country  to  its 
members,  was  not  ascertainable,  or  subject  to 
appraisement,  within  the  meaning  of  section 
37S2,  and  the  county  commissioners  had  no 
power  to  arbitrarily  fix  a  valuation  thereof  for 
taxation. 

3.  Such  contract  or  membership  was  not  tax- 
able as  a  "credit,"  within  Mills'  Ann.  St.  ( 
3782,  providing  that  for  the  purposes  of  taxa- 
tion the  term  "credit"  shall  include  every 
claim  and  demand  for  money,  labor,  or  other 
valuable  thing. 

4.  Though  Mills'  Ann.  St.  $  3771,  authorizes 
the  o(>uiit.v  treasurer  to  distrain  and  sell  per- 
sonal proiierty  other  than  that  taxed  tor  the 
payment  of  personal  property  taxes,  snch  stat- 
ute dues  not  have  the  effect  of  creating  a 
statutory  method   for  collecting  taxes  on  in- 
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tangible  tkirigg;  hy  pUtdng  tangible  property  Bt ' 
the  diBpoBal  of  the  treasurer  to  enforce  its 
paymeut,  and  therefore  would  not  warrant  the 
levy  of  a  tax  on  a  newspaper's  contract  with 
or  membership  in  an  associated  press. 

5.  The  fact  that  a^  newspaper  publishing  com- 
pany, in  paying  taxes  on  the  actual  value  of 
Its  tangrible  property,  was  being  assessed  loss 
•than  its  just  proportion  of  taxation,  did  not 
warrant  the  county  commissioners  in  raising 
its  assessment  on  a  basis  of  its  contract  witli 
or  membership  in  an  associated  press,  such 
contract  or  membership  being  property  intan- 
gible, and  nontaxable. 

Elrror  to  district  court,  Arapahoe  county. 

Action  by  the  Rocky  Mountain  News 
Printing  Company  against  the  board  of  coun- 
ty commissioners  of  the  county  of  Arapahoe 
to  set  aside  an  assessment  of  personal  prop- 
erty. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Goudy  &  Twitcbell,  for  plaintiff  in  error. 
L.  B.  BVance,  E.  F.  Richardson,  and  H.  N. 
Hawkins,  for  defendant  in  error. 

WILSON,  J.  This  suit  inyolves  the  ques- 
tion whether,  under  existing  laws,  a  news- 
paper membership  in  or  contract  with  the 
Associated  Press  Is  subject  to  taxation.  In 
1806,  within  the  proper  time  required  by 
law,  the  Rocky  Mountain  Xews  Printing 
Company,  proprietor  and  publisher  of  the 
Rocky  Moimtaln  News,  a  daily  newspaper, 
defendant  in  error,  made  out  and  returned 
to  the  assessor  of  Arapahoe  county  a  sched- 
ule showing  the  taxable  property  of  which 
it  was  possessed  in  said  county  on  May  1st 
of  that  year.  Thereafter  the  assessor,  with- 
out the  consent  of  said  company,  added  to 
the  schedule  another  item,  as  follows:  "The 
Western  Associated  Press,  $2o,000."  Upon 
the  subsequent  sitting  of  the  county  commis- 
sioners as  a  board  of  equalization  the  mat- 
ter was  brought  before  them  by  the  com- 
pany, and  resulted  in  a  resolution  by  said 
board  by  which  the  Item  (there,  however, 
designated  as  "Contract  Associated  Press") 
was  valued  and  assessed  at  |20,000,  making 
a  reduction  of  ?.j,000.  From  this  action  of 
the  commissioners  the  Xew^s  Company  ap- 
pealed, as  provided  by  law,  to  the  district 
court  There  the  finding  and  Judgment  was 
In  favor  of  the  Xews  Company,  and  from 
this  the  county  appeals  to  this  court  In  the 
petition  of  the  New^s  Company  to  the  board 
of  equaUzation,  the  nature  and  character  of 
the  association  known  as  "The  Western  As- 
sociated Press,"  and  of  the  petitioner's  rela- 
tion thereto,  are  thus  set  forth:  "Sixth. 
Your  petitioner  claims  that  the  amount  of 
such  assessment  is  unjustly,  erroneously. 
Improperly,  and  unlawfully  assessed;  that 
the  same  is  not  property,  but  that  the  true 
description  of  the  matter  attempted  to  be 
assessed  by  the  words  'The  AVestern  Asso- 
ciated Press'  and  the  words  'Contract  Asso- 
ciated Press'  is  as  follows:  Prior  to  the  In- 
corporation of  the  company  now  known  as 
'The  Associated  Press,'  the  owners  of  cer- 
tain leading  newspapers  scattered  all  over 
'  the  United  States  maintained  a  relation  of 


comity  with:  eaeh'  other  whereby  the  news 
gathered  by  any  one,  where  the  same  was 
of  a  general  and  public  nature^  was  wired 
to  each  of  the  other  members  of  said  news- 
paper fraternity.  Such,  action  arose  out  of 
the  desire  on  the  part  of  the  newspapers  In 
different  localities  to  secure  the  news  from 
foreign  localities  at  the  lowest  possible  ex- 
pense, and  the  furnishing  of  such  news  so 
gathered  by  any  paper  local  to  a  certain 
community  was  furnished  to  each  of  the 
other  papers  In  accordance  with  a  general 
understanding  that  such  other  newspaper 
would  reciprocate  as  to  the  news  in  their 
localities.  It  was  found  that  it  would  be 
more  convenient  to  organize  a  central  bureau 
for  the  receipt  and  dissemination  of  such 
news  from  and  to  the  variouB  newspapers 
which  had  theretofore  been  furnishing  the 
news  in  the  manner  herein  indicated,  and  so 
a  corporation  was  organized  known  as  'The 
Associated  Press,'  in  the  state  of  Illinois, 
having  its  headquarters  in  the  city  of  Chi- 
cago, and  the  members  of  the  newspaper 
fraternity  hereinbefore  alluded  to,  of  whom 
your  petitioner  was  one,  took  certain  shares 
of  stock  In  said  company,  which  in  the  case 
of  your  petitioner  was  the  sum  of  eight 
shares  at  fifty  dollars  a  share,  amounting  to 
the  sum  of  four  hundred  dollars.  The  said 
company  was  not  formed  for  pecuniary 
profit,  and  is  a  nondlvidend  paying  organiza- 
tion, and  only  issued  sufficient  of  its  stock 
for  the  purpose  of  securing  sufficient  capital 
to  maintain  a  central  and  such  branch 
bureaus  for  the  receipt  and  dissemination  of 
news  as  was  thought  advisable.  That  of 
the  stock  so  issued  to  your  petitioner  the 
said  corporation  holds  each  and  every  shore 
thereof  In  the  city  of  Chicago,  state  of  Illi- 
nois, and  that  said  stock  is  not,  and  never 
can  be,  worth  an  amount  in  excess  of  its 
pax  value,  and  is  taxable,  if  at  all.  In  the 
county  of  Cook,  in  the  state  of  Illinois,  and 
not  elsewhere.  That  said  stock  does  not 
entitle  the  owner  thereof  to  the  receipt  of 
news  from  said  bureau,  but  the  receipt  of 
news  is  regulated  by  virtue  of  the  same  ar- 
rangement which  was  in  existence  before 
the  said  company  was  formed;  the  only  dif- 
ference being  that  now  the  newspapers 
gather  such  news,  and,  instead  of  furnishing 
it  directly  to  their  contemporaries,  forward 
it  first  to  said  central  bureau,  from  which 
bureau  It  is  disseminated  to  all  of  the  owners 
of  newspapers  who  are  members  of  said  as- 
sociation of  newspapers.  That  the  only 
value  which  said  membership  has  arises 
from  the  fact  that  the  said  various  news- 
papers 80  scattered  throughout  the  United 
States  are  willing  to  contribute  the  news  of 
their  respective  localities  through  such  cen- 
tral bureau  to  the  newspapers  of  the  city  of 
Denver  in  consideration  of  the  fact  that  the 
newspapers  of  the  city  of  Denver  will  con- 
tribute the  news  of  that  locality  to  tlie  said 
former  newspapers."  The  allegations  of  fact 
there  stated  were  sustained  by  the  evidence. 
It  further  api>eared  from  the  evidence  that 
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the  stock  subscribed  for  by  the  members  of 
the  asaodatlon  Is  retained  by  the  officers  at 
Chicago,  and  Is  nontransferable,  except  by 
the  consent  of  the  board  of  directors;  that 
it  can  never  be  assigned  except  to  some 
newspaper  which  the  board  of  directors  will 
consent  shall  go  on  the  roll  of  membership; 
that  it  is  also  held  by  the  association  to  ef- 
fectively enforce  the  clauses  in  the  by-laws 
providing  for  the  forfeiture,  under  certain 
conditions,  of  membership  rights;  that  the 
organization  has  agents  all  over  the  United 
States,  who  telegraph  items  of  news  to  the 
central  office  at  Chicago,  and  thence  it  is 
wired  to  the  different  cities  where  there  are 
members  of  the  association;  each  newspaper 
on  the  roll  of  membership  is  also  required  to 
furnish  to  the  agents  of  the  association  the 
news  it  has  gathered  during  the  day,  thus 
insuring  a  complete  Interchange  of  news 
among  the  members  of  the  association;  that 
the  expenses  are  equitably  apportioned  so 
as  to  malce  each  member  bear  his  Just  share 
of  the  cost  of  obtaining  the  news,  a  weekly 
assessment  being  levied  for  this  purpose, 
such  assessment  upon  the  petitioner  at  the 
time  of  this  attempted  assessment  being  |175 
per  week;  that  this  assessment,  however,  is 
not  a  flxed  one,  being  changed  from  time  to 
time  as  the  necessities  of  the  case  may  de- 
mand; and  that  each  member  has  a  voice  in 
the  management  and  control  of  the  associa- 
tion. The  petitioner  contends  that  the  as- 
sessment of  this  item  was  erroneous,  and 
presents  two  legal  questions  for  determina- 
tion: (1)  Is  the  membership  in  or  contract 
with  the  Associated  Press  held  by  the  de- 
fendant in  error  property  within  the  mean- 
ing of  the  revenue  laws  of  the  state  of  Colo- 
rado? (2)  Assuming  that  it  is  "property," 
has  the  legislature  provided  any  way  by 
which  a  correct  valuation  may  be  arrived  at, 
or  is  there  any  practicable  way  by  which  a 
Just  valuation  of  It  may  be  reached,  and  if 
so,  then  what  is  its  valuation? 

Before  entering  upon  a  discussion  of  these 
questions,  it  may  be  well  to  state  as  a  funda- 
mental and  universally  recognized  principle 
that  the  power  of  taxation  is  an  incident  to 
sovereignty,  and  that,  as  such,  it  belongs 
to  the  legislative  department  to  determine 
the  persons  and  objects  to  be  taxed,  subject 
to  constitutional  limitations,  and  to  provide 
the  necessary  mode  and  provisions  for  mak- 
ing the  law  effective.  Yunker  v.  Nichols,  1 
Colo.  567;  Stanley  v.  Mining  Co.,  6  Colo. 
419.  In  other  words,  regardless  of  the  con- 
stitutional provisions,  the  legislative  branch 
of  the  state  would  have  power  to  provide  for 
the  taxation  of  property,  and  where  consti- 
tutional provisions  upon  the  subject  do  exist 
they  are  to  be  regarded  as  limitations  and 
restrictions  upon  the  legislative  power.  It 
Is  also  settled  in  this  Jurisdiction,  however 
it  may  be  in  others,  that,  although  courts 
should  not  favorably  consider  objections  to 
statutes  framed  in  the  Interest  of  the  public 
revenue,  and  providing  for  an  exercise  of 


the  taxing  power,  except  tipon  clear  and  con- 

vinclug  grounds,  yet  it  is  equally  funda- 
mental that  great  caution  is  to  be  exercised 
in  construing  a  law  imposing  taxation,  in 
order  to  arrive  at  the  intention  of  the  law- 
giver, for  it  is  the  intention  that  Is  to  be 
enforced.  People  v.  Henderson,  12  Oolo.  371, 
21  Pac.  144;  Stanley  v.  Mining  Co.,  supra. 
In  the  latter  case  it  was  said  by  the  court: 
"Where  the  object  is  plain,  and  the  language 
unequivocal,  the  effect  must  be  given  to  the 
law  by  the  courts,  but  burdens  are  never 
to  be  imposed  upon  citizens  upon  vague  or 
doubtful  interpretations.  It  has  been  wdl 
said  'that  the  legislature  is  ever  at  hand 
to  explain  its  own  meaning,  and  to  express 
more  clearly  what  has  beeu  obscurely  ex- 
pressed,'"—citing  Cooley,  Tax'n,  201-203. 
The  word  "property,"  in  its  broad,  general 
Eignlflcation,  means  everything  which  Is  sus- 
ceptible of  ownership.  In  order,  however, 
to  constitute  ownership,  the  right  to  the 
thing  must  present  certain  distinctive  quali- 
ties. Anderson  defines  property  to  be  "that 
which  is  one's  own;  sometliing  that  belongs 
or  inheres  exclusively  in  an  individual  per- 
son. •  ♦  *  The  right  of  property  is  that 
sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  the  external  things 
of  the  world  in  total  exclusion  of  the  rights 
of  every  other  individual  in  the  universe. 
The  absolute  rlgat  of  private  property  con- 
sists in  the  free  use,  enjoyment,  and  dis- 
posal of  all  one's  acquisitions  without  any 
control  or  diminution  save  only  by  the  law 
of  the  land.  •  •  •  Everything  which  has 
an  exchangeable  value  is  property.  The  right 
of  property  includes  the  power  to  dispose  of 
it  according  to  the  will  of  the  owner.  Labor 
is  projjerty,"— citing  to  this  point  the  Slaugh- 
ter-House  Cases,  16  Wail.  127,  21  L.  Ed.  304. 
And.  Law  Diet.  tit.  "Property."  A  well- 
known  text  writer  defines  the  word  briefly 
as  "the  exclusive  right  of  possessing,  enjoy- 
ing, and  disposing  of  lands  and  chattels." 
Smith,  Pers.  Prop.  p.  1.  In  Bank  v.  Hlues, 
3  Ohio  St.  8,  the  court  says:  "Those  things 
which  constitute  the  subject-matter  of  pri- 
vate property  are  such  as  the  owner  may 
exercise  exclusive  dominion  over  in  the  use, 
enjoyment,  ami  disposal  of  them  without  any 
control  or  diminution  save  only  by  the  laws 
of  the  land.  1  Wend.  Bl.  138.  It  iB  a  funda- 
mental principle  that  'property,'  considered 
as  an  exclusive  right  to  things,  contains  not 
only  a  right  to  use  those  things,  but  a  right 
to  dispose  of  them  either  by  exchanging  them 
for  other  things  or  by  giving  them  away  to 
any  other  person  without  any  valuable  con- 
sideration in  return,  or  even  of  throwing 
them  away,  which  is  usually  called  relin- 
quishing them.  Ruth.  Inst.  20  Puff.  c.  0, 
b.  7.  It  is  said  that  capability  of  alienation 
or  disposal  either  by  sale,  devise,  or  abandon- 
ment Is  an  essential  Incident  to  property.  2 
Kent,  Comm.  317."  In  Wynehamer  v.  Peo- 
ple, 13  X.  Y.  390,  Judge  Couistock,  speaking 
for  the  court  of  appeals,  says:    "Nor  can  I 
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find  any  definition  of  property  which  does 
not  include  the  jiower  of  dlqjxiBltlon  and 
Bale,  as  well  as  the  right  of  private  use  and 
enjoyment  Thus  Blackatone  says  (1  BL 
Oomm.  138):  'The  third  absolute  right  of 
every  Englishman  is  that  of  property,  which 
consists  In  the  free  use,  enjoyment,  and  dis- 
posal of  all  his  acquisitions  without  any  con- 
trol or  diminution  save  only  by  the  laws 
of  the  land.'  Chancellor  Kent  says  (2  Kent, 
Comm.  320):  The  exclusive  right  of  using 
and  transferring  property  follows  as  a  nat- 
ural consequence  from  the  perception  and 
admission  of  the  right  itself;'  and  again  (page 
S26):  'The  power  of  alienation  of  property 
is  a  necessary  incident  to  the  right,  and  was 
dictated  by  mutual  convenience  and  mutual 
wants.'  •  •  »  These  definitions  are  in 
accordance  with  the  general  sense  of  man- 
kind. Indeed,  If  any  one  can  define  proi)erty 
eliminated  of  Its  attributes,  incapable  of  sale, 
and  placed  without  the  protection  of  the  law, 
it  were  well  that  the  attempt  should  be 
made."  It  will  thus  be  seen  that,  in  order 
to  constitute  property  which  is  subject  to 
ownership,  as  the  terms  are  used  in  their 
broad  sense,  there  must  exist  not  only  the 
right  of  use  and  enjoyment,  but  the  ex- 
clusive right  to  alienate  or  transfer.  There 
may  be,  of  course,  a  qualified  and  restricted 
ownership  of  property;  but  where  the  word 
is  used  without  anything  in  the  context  to 
show  that  it  is  Intended  to  be  used  in  a 
restricted  or  qualified  sense,  It  must  be  taken 
to  have  been  used  In  Its  broader  and  more 
general  and  extended  signification  or  sense. 
People  V.  Kddy,  43  Cal.  336;  Same  v.  Hiber- 
nla  Bank,  51  Cal.  243. 

Section  3,  art.  10,  of  onr  state  constitution 
provides  that  *'all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under 
general  laws  which  shall  prescribe  such 
regulations,  and  shall  secure  a  Just  valua- 
tion for  taxation  of  all  property,  real  and 
personal,"  etc.  It  Is  manifest  that  three 
things  were  attempted  to  be  required:  (1) 
That  all  taxes  should  be  uniform  upon  the 
same  class  of  subjects;  (2)  that  they  should 
be  levied  and  collected  under  general  laws; 
(3)  that  such  general  laws  should  prescribe 
such  regulations  as  would  secure  a  Just  val- 
uation for  taxation  of  all  property,  real  and 
personal.  There  Is  nothing  In  the  context 
to  Indicate  in  the  slightest  degree  that  the 
word  "property,"  as  used  in  this  section,  was 
used  in  any  other  than  its  broad  and  general 
sense  as  defined  by  the  authorities  which 
we  have  cited.  Neither,  however,  was  there 
anything  in  this  section,  or  In  any  other  sec- 
tion of  the  revenue  article  of  the  constitu- 
tion, imposing  upon  the  legislature  any  re- 
strictions or  limitations  so  as  to  preclude  It, 
If  It  should  see  fit,  from  extending  and  en- 
larging the  list  of  taxable  subjects  so  as  to 
embrace  tangible  and  Intangible  things 
which  might  not  be  property  under  the  broad 
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dednltlon  of  the  word,  and  which  might  be 
the  subjects  of  qualified  ownership  only.  It 
is  proper,  therefore,  to  refer  to  the  statutory 
provisions  bearing  upon  the  subject,  in  or- 
der that  we  may  see  to  what  extent,  if  any, 
the  legislature  has  availed  itself  of  this  priv- 
ilege. Section  3705,  MiUs'  Ann.  St.,  provides 
that  all  property,  both  real  and  personal, 
within  the  state,  not  expressly  exempt  by 
law,  shall  be  subject  to  taxation.  Section  3T60 
requires  all  taxable  property  to  be  listed  and 
valued  each  year,  and  to  be  assessed  at  its 
full  cash  value.  Section  3771  provides  that 
taxes  levied  upon  personal  property  shall  be 
a  perpetual  lien  upon  such  property,  and 
that.  If  such  tax  be  not  paid  within  the 
proper  time,  the  county  treasurer  shall  col- 
lect the  same  by  distress  and  sale  of  any  of 
the  personal  property  so  taxed,  or  of  any 
other  personal  property  of  the  person  as- 
sessed. Section  3782  defines  the  meaning  of 
terms  used  In  the  revenue  act.  Among  oth- 
ers, It  defines  "i)ersonal  property"  to  include 
everything  which  is  the  subject  of  owner- 
ship not  included  within  the  term  "real  es- 
tate." It  defines  "full  cash  value"  to  mean 
"the  amount  at  which  the  property  would  be 
appraised  If  taken  In  payment  of  a  Just  debt 
due  from  a  solvent  debtor."  Section  3788 
makes  It  the  duty  of  the  assessor  to  assess 
all  personal  property  which  is  situate  In  his 
county  on  the  1st  day  of  May  In  the  current 
year,  and  every  person  Is  required  to  list  his 
personal  property  In  the  county  where  the 
same  Is  situated  on  said  date.  Section  3792 
specifies  the  manner  in  which  propei-ty  shall 
be  listed.  We  do  not  find  In  any  of  these 
sections  anything  to  suggest  an  Intent  to  use 
the  word  "property"  In  any  other  save  In  Its 
broad  sense  as  heretofore  defined,  unless  it 
be  In  Its  reference  to  the  assessment  of  cred- 
its, and  this  can  by  no  possibility  embrace 
that  which  is  sought  to  be  taxed  in  the  case 
imder  consideration.  We  may  concede— yea, 
we  do  concede— the  contention  of  the  county 
that  the  intent  of  the  constitution  and  legis- 
lative enactments  was  to  render  liable  to 
taxation  all  property  within  the  state  the 
subject  of  ownership.  But  that  is  not  the 
question  to  be  determined.  The  vital  ques- 
tion Is,  what  is  property  which  is  the  sub- 
ject of  ownership  within  the  Intent  and 
meaning  of  the  statutes  and  the  constitu- 
tion? It  Is  self-evident  that,  if  the  defini- 
tions of  property  which  we  have  cited  are 
correct.— and  that  cannot  be  disputed,— then 
the  thing  here  sought  to  be  taxed  Is  not  em- 
braced within  the  provisions  either  of  the 
constitution  or  of  the  statute.  It  is  further 
self-evident  that  it  Is  not  embraced  within 
any  special  provision  of  the  statute.  On  the 
contrary,  an  examination  of  the  character 
of  the  thing  sought  to  be  taxed,  and  an  at- 
tempted application  to  it  of  the  revenue  pro- 
visions of  the  statute,  considering  them  as  a 
whole,  exclude  the  idea  of  any  legislative  In- 
tent or  purpose  to  Include  it.  This  contract 
with  or  menih4>rshln  in  the  Associated  Press 
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held  by  the  petitioner  lacked  the  two  most 
essential  elements  to  constitute  It  "property" 
as  the  term  Is  used  In  the  constitution  and 
statutes.  The  petitioner  had  no  right  to  its 
exclusive  use  or  enjoyment,  because  this 
was  subject  to  certain  varying  conditions  Im- 
posed by  the  board  of  directors  of  the  asso- 
ciation, and  by  this  board  might  be  defeated 
or  taken  from  it  at  any  time.    The  petlticmer 

'  had  no  right  whatever  to  assign  It,  unless 
with  the  consent  of  this  board  of  directors. 
Even  the  eight  shares  of  stock  which  it  was 
compelled  to  purchase  in  order  to  become  a 
memlfer  of  the  association— an  admission  fee, 
as  It  were — were  not  delivered  to  the  peti- 
tioner, but  were  held  by  the  association  as 
a  guaranty  of  the  performance  by  petitioner 
of  its  agreements.  The  membership  was 
more  In  the  nature  of  a  privilege.  It  simply, 
authorized  the  petitioner  to  receive  ttom  the 
association,  of  which  petitioner  was  itself  a 
part,  certain  news,  so  long  as  It  complied 

'  with  the  rules  of  the  association,  and  paid 
Its  estimated  share  of  the  sum  necessary  to 
gather  and  supply  such  news.  That  It  does 
not  come  within  the  meaning  of  the  revenue 
statutes  is,  we  think,  clearly  apparent  It 
could  not  be  levied  upon  and  sold  by  the 
county  treasurer  to  pay  tne  tax  upon  It.  It 
is  true  that  the  statute  provides  that  the 
treasurer  may  levy  upon  any  other  personal 
property  of  the  person  assessed  in  order  to 
collect  the  tax,  but  we  think  this  provision 
Is  only  a  cumulative  remedy,  intended  to  give 
the  treasurer  the  power  to  levy  upon  other 
personal  property  for  greater  certainty  or 
convenience  of  collection,  or  In  the  event  of 
the  removal  or  destruction  of  the  personal 
property  taxed,  or  of  some  other  unforeseen 
contingency.  We  think  the  only  reasonable 
construction  of  the  statute  is  that  It  was  the 
Intent  to  levy  a  tax  only  upon  property 
which  could  Itself  be  responsible  for  the  tax, 
except  it  be  In  the  nature  of  credits,  which 
are  specially  provided  for.  The  membership 
under  consideration  more  nearly  resembles 
the  membership  in  a  voluntary  association 
for  mutual  benefit,  or  In  a  stock  board,  where 
the  member  does  not  have  the  privilege  of 
selling  or  assigning  his  "seat"  without  the 
consent  of  the  association.  It  has  been  ex- 
pressly held  by  the  California  supreme  court 
that  such  a  membership  as  the  latter  is  not 
taxable  property.  City  &  County  of  San 
Francisco  v.  Anderson  (1894)  103  Cal.  70,  36 
Pac.  1034.  The  court  said:  "It  Is  a  mere 
right  to  belong  to  a  certain  association  with 
the  latter's  consent,  and  to  enjoy  certain  per- 
sonal privileges  and  advantages  which  flow 
from  membership  of  such  association.  Those 
privileges  and  advantages  cannot  be  trans- 
ferred without  the  consent  of  the  association, 
and  a  forced  sale  of  them  would  not  give 
to  the  purchaser  the  right  to  occupy  said 
'seat.'  It  is  too  Impalpable  to  go  into  any 
category  of  taxable  property."  By  the  terms 
of  section  3782,  this  membership  or  contract. 
M  property  at.  all,  Ja  personal  property,  and 


■mtist  be  assessed  at  ito  full  caah  value;  this 
being  defined  as  meaning  "the  amount  «t 
which  the  property  would  be  appraised  if 
taken  la  payment  of  a  just  debt  due  from 
a  solvent  debtor."  This  would  be  impos- 
sible as  to  the  membership  or  ooutract  under 
consideration,  because  it  has  no  public  mar- 
ket value,  and  it  could  not  be  appraised  as 
required  by  the  statute,  for  the  reason  that 
it  could  not  be  taken  in  payment  of  a  debt. 
It  could  not  even  be  assigned  by  the  bolder 
in  order  to  pay  a  debt,  nor  be  subjected  to 
a  Judgment  against  him.  There  being  no 
possible  means  of  ascertaining  its  value,  it 
must  be  left  to  the  arbitrary  determination 
of  the  assessor  or  of  the  board  of  county 
commissioners.  They  might  as  well  fix  the 
amount  at  $100,000  as  at  $20,000.  The  board 
of  commissioners  this  year  might  think  the 
latter  amount  was  fair  and  reasonable,  but 
the  board  next  year  might  think  that  the 
former  amount  was  the  proper  sum  to  be 
assessed.  We  cannot  concede  that  It  was 
the  Intent  of  the  legislature  to  thus  make 
the  rights  and  property  of  citizens  subject 
to  and  dependent  upon  the  arbitrary  will  of 
any  official  or  set  of  officials. 

Again,  all  personal  property  must  be  as- 
sessed where  It  is  on  May  1st  of  the  current 
year.  Where  would  this  be  assessed?  The 
statute  makes  no  provision  for  it.  It  pro- 
vides for  the  assessment  of  credits  at  the 
place  where  the  owner  resides  at  such  time. 
Even  if  this  applied  here,  this  contract  has 
two  parties  to  It;  one  the  Press  Association, 
and  the  other  the  News  Company.  £<ach  has 
an  interest  In  it.  Under  its  terms  each  is 
charged  with  some  obligation  and  duty  to 
the  other.  Who  is  the  owner  of  it,  and  to 
whom  should  it  be  assessed.  If  assessable  at 
all?  One  valuable  rule  of  statutory  con- 
struction where  there  is  ground  for  dispute 
as  to  the  intent  of  the  legislature  and  mean- 
ing of  the  statute  is  to  consider  the  results 
of  any  certain  construction.  It  is  always 
presumed  that  the  legislature  In  the  enact- 
ment of  a  statute  seeks  to  attain  reasonable 
results  and  practical  objects.  If  the  con- 
struction here  contended  for  by  the  county 
is  correct,  then  every  contract  between  in- 
dividuals which  might  be  of  value,  or  from 
which  some  pecuniary  benefit  or  profit  Is 
derived,  would  be  subject  to  taxation,  how- 
ever personal  in  their  nature  such  contracts 
might  be.  For  instance,  a  newspaper  might 
have  a  contract  with  some  man  of  great 
reputation  and  pre-eminent  ability  to  act 
as  its  editor  in  chief.  By  reason  of  this  it 
might  acquire  a  largely  increased  number  of 
subscribers,  increased  patronage,  and  an  in- 
creased amount  of  advertisements,  by  which 
It  would  receive  large  pecuniary  profits. 
Can  it  be  contended  for  a  moment  that  such 
contract  for  the  personal  services  of  an 
editor  would  be  subject  to  taxation?  If  so, 
by  whom  and  how  could  the  value  of  the 
contract.be  fixed  or  determined?  If  such  a 
contract  were  taxable,  the  same  rule  would 
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onbrace  all  contracts  for  labor.  Tbe  mere 
possession  of  real  estate,  a  rlgbt  of  action, 
a  right  of  appeal,  bave  all  been  held  in  a 
qualified  sense  to  be  property.  In  tbe 
Slaugbter-House  Cases,  cited  above,  labor 
was  held  to  be  property.  No  one  will  con- 
tend, howeyer,  that  these,  or  any  of  them, 
are  subject  to  taxation  under  our  statutes. 
The  contention  of  tbe  county  that  the  peti- 
tioner was  not  paying  its  Just  proportion  of 
taxation,  because  its  net  profits  during  the 
year  were  largely  out  of  proportion  to  the 
amount  of  actual,  risible,  tangible  property 
which  it  owned  and  listed  in  its  schedule 
given  to  the  assessor  is  without  any  force 
whatever.  If  the  argument  were  of  any  ef- 
fect in  any  case,  who  could  determine  what 
proportion  of  these  profits  were  due  to  and 
flowed  from  the  contiact  with  the  Associat- 
ed Press.  The  attempted  argument  pro- 
ceeds upon  the  fallacious  assumption  that 
the  publication  of  tbe  press  dispatches  alone 
contributes  to  and  creates  the  profits  of  a 
newspaper.  It  is  a  matter,  however,  of  com- 
mon knowledge  that  there  must  be  a  variety 
of  other  things  concurring  to  make  a  news- 
paper profitable.  The  skill  and  ability  with 
which  it  is  edited,  the  enterprise  and  energy 
which  it  displays  in  the  securing  and  publi- 
cation of  local  news,  the  mechanical  make- 
up of  tbe  paper,  and  its  typographical  ap- 
pearance are  all  matters  which  have  mate- 
rial and  important  l)earlng  upon  tbe  success 
of  a  newspaper.  Counsel  for  the  county 
have  cited  us  to  some  authorities  upon  which 
they  strongly  rely  in  support  of  their  con- 
tentions. The  leading  ones  are:  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  V.  S. 
IM,  17  Sup.  Ct  305,  41  L.  Ed.  683,  and  on 
petition  for  rehearing,  106  U.  S.  185,  17  Sup. 
Ct.  6<H,  41  L.  Ed.  965;  State  v.  Anderson,  90 
Wis.  558,  63  N.  W.  746;  Hotel  Co.  v.  Lleb, 
83  111.  605.  These  are  certainly  authorities 
worthy  of  the  highest  consideration:,  and,  if 
they  settled  the  questions  Involved  In  this 
case,  we  would  not,  unless  for  extraordinary 
reasons,  hesitate  to  follow  them,  although 
the  cases  in  tbe  federal  court  were  decided 
by  a  nearly  evenly  divided  court.  They  are 
not  in  point,  however.  The  two  Ohio  cases 
In  the  United  States  supreme  court  grew  out 
of  what  is  called  the  "Nichols  Law."  This 
state  statute  expressly  provided  that  in  tbe 
assessment  and  taxation  of  an  express  or 
other  company  the  board  of  assessors,  in 
arriving  at  tbe  value  thereof,  should  take 
into  consideration  all  of  its  property,  tan- 
gible and  intangible;  and  further  provided 
a  specific  rule  for  arriving  at  such  valua- 
tion of  intangible  property.  Tbe  state  su- 
preme court  held  the  statute  to  be  consti- 
tutional and  valid.  The  question  raised, 
considered,  and  determined  in  tbe  federal 
supreme  court  was  whether  tbe  law  was 
"repugnant  to  tbe  constitution  of  the  United 
States  because  in  violation  of  the  commerce 
clause  of  that  instrument,  and  because  op- 
erating to  deprive  appellants  of  their  prop- 


erty without  due  process  of  law  and  of  the 
equal  protection  of  the  laws."  Statutory 
provisions  similar  to  tbe  Nichols  law  have 
been  adopted  in  Indiana,  Kentucky,  and  Ar- 
kansas, authorities  from  which  Jurisdictions 
have  also  been  cited  to  us.  None  of  these 
authorities  touch  upon  tbe  pivotal  question 
in  this  case,  and  the  only  question  upon 
which  we  express  an  opinion.  Here  we 
bave  no  statute  similar  in  character  to  the 
Nichols  law,  and  tbe  only  question  to  be 
determined  by  this  court  is  whether,  under 
our  statutes  as  ttaey  now  exist,  the  member- 
ship or  contract  under  consideration  is  sub- 
ject to  taxation.  We  positively  disclaim  any 
intention  to  express  any  intimation  or  opin- 
ion as  to  what  the  legislature  might  or 
might  not  do.  We  are  concerned  only  with 
what  it  has  done.  We  may  heartily  approve 
of  everything  that  the  majority  of  tbe  Unit- 
ed States  supreme  court  have  said  in  com- 
mendation of  the  Justice  and  equity  of  tbe 
provisions  of  tbe  Nichols  law,  and  yet  hold 
that  the  alleged  property  here  sought  to  t>e 
taxed  is  not  taxable  under  existing  laws. 
The  Wisconsin  case  involved  the  question 
as  to  the  liability  to  taxation  of  tbe  fran- 
chise of  a  corporation.  This  does  not  arise 
in  the  case  at  bar.  A  franchise  Id  defined 
to  be  "a  particular  privilege  conferred  upon 
Individuals  by  grant  from  the  government." 
Londoner  v.  People,  15  Colo.  247,  26  Pac. 
183;  3  Kent,  Gomm.  458.  As  applied  to  cor- 
porations it  constitutes  its  right  to  do  busi- 
ness, and  also.  In  so  doing,  to  exercise  cer- 
tain special  powers  and  privileges  which  do 
not  belong  to  citizens  of  the  country  gen- 
erally of  common  right,  and  is  vested  in  the 
corporate  entity.  Tbe  Illinois  case  arose  un- 
der a  statute  which  required  corporations 
to  list,  in  addition  to  their  tangible  prop- 
erty and  the  valuation  thereof,  the  amount 
and  market  or  actual  value  of  their  capital 
stock,  and  their  total  Indebtedness,  and 
thereupon  it  was  tbe  duty  of  tbe  state  board 
of  equalization  to  ascertain  end  determine 
therefrom  "the  fair  cash  value  of  such  cap- 
ital stock,  including  the  franchise,  over  and 
above  tbe  assessed  value  of  tbe  tangible 
property  of  such  company."  The  chief  point 
upon  which  the  case  turned  was  the  claim 
of  the  corporation  that  the  listing  by  it  of 
its  capital  stock,  etc.,  was  a  necessary  con- 
dition precedent  to  the  validity  of  the  as- 
sessment and  valuation  fixed  by  the  state 
board,  and  that  this  bad  not  been  done  by 
reason  of  the  fact  that  it  had  not  been  fur- 
nished by  the  assessor  or  auditor,  with  the 
instructions  or  forms  In  conformity  with 
which  such  listing  was  required  to  be  made, 
nor  had  such  list  been  demanded  of  it.  For 
this  and  the  additional  reason  that  the  valua- 
tion and  assessment  of  its  capital  stock  were 
alleged  to  have  been  grossly  unequal,  un- 
fair, and  oppressive  it  was  urged  by  the  cor- 
poration that  the  tax  levieii  upon  the  capital 
stock  was  absolutely  void.  It  will  be  readily 
seen  that  the  only  question  involved  in  the 
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case  at  bar,  as  we  view  and  determine  It,, 
did  not  arise  In  that  case.  There  the  stat- 
ute in  express  terms  provided  for  the  as- 
sessment, valuation,  and  taxation  of  the 
property  the  tax  uiwn  which  was  In  dis- 
pute. Some  author! lies  have  been  cited  to 
us  bearing  upon  the  rlglit  to  assess  for  taxa- 
tion purposes  an  entire  newspaper  plant,  In- 
cluding all  of  its  property  and  property 
rights  as  a  unit,  even  though  the  assessed 
valuation  should  exceed  the  value  of  all 
real  estate  and  tangible  personal  property 
belonging  to  the  newsitnper  company  and 
connected  with  the  business  and  manage- 
ment of  the  paper.  That  proposition  is  not 
involved  in  the  case  before  us,  and  hence 
we  express  no  opinion  upon  It.  For  the 
reasons  given,  we  are  of  opinion  that  the 
membership  in  or  contract  with  the  Asso- 
ciated Press  held  by  the  Xcws  Company  was 
not  proiM>rty  .subject  to  taxation  within  the 
intent,  provisions,  or  meaning  of  either  the 
constitution  or  of  the  statutes  as  now  exist- 
ing, and  that  hence  the  judgment  of  the  dis- 
trict court  was  correct.  It  will  be  affirmed. 
Affirmed. 


(9  Kan.App.  826) 

SODEN  v.  ROTH. 
(Court  of  Appeals  of  Kansas,   Sonthom  De- 
partment. W.  I).     .Tune  10,  1900.) 

FORCIBLE  ENTRY  AND  DETAINER— RES  JUDI- 
CATA. 
The  action  of  forciiilo  entry  and  detainer 
is  of  a  snnmiary  c-hn meter,  and  the  leg'.>»latnri' 
has  expressly  provided  that  judgnMrits  in  such 
actions,  either  before  a  justice  of  the  peace  or 
in  the  district  court,  shall  not  be  a  bar  to  an.v 
after  action  brought  by  either  party.     Waite 
r.  Teeters,  14  Pac.  14(i,  3(i  Kan.  W4. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  I..yon  county; 
W.  A.  Randolph,  .Tudge. 

Action  by  I..  W.  Uoth  against  Mrs.  S.  F. 
Soden.  .Tudgment  for  plnlntlfr,  and  defend- 
ant brings  error.    Artirmed. 

I.  E.  Lambert  and  L.  B.  &  3.  M.  Kellogg, 
for  plalntltT  in  eiTor.  Madden  Bros.,  for  de- 
fendant In  error. 

SCIIOOXOVEU,  J.  Mrs.  S.  F.  Soden, 
plaintiff  in  error,  was  the  owner  of  the  farm 
In  controversy.  li.  W.  Roth,  defendant  in 
•  error,  had  been  her  tenant  for  the  year  1SJ):(. 
He  had  a  written  lease  termin.ntlng  March 
1,  isn4.  For  the  year  l,**!)!,  by  oral  agree- 
ment, this  lease  was  extended  for  another 
year,  terniinnting,  by  its  terms,  March  1, 
18!).".  She  served  a  written  notice  on  de- 
fendant in  error  to  quit  the  premises.  This 
was  followerl  by  a  second  notice,  in  wrItJng, 
;o  QUit.  which  was  served  on  March  l,}, 
im>.  On  March  22,  1«).'.  Mrs.  Soden  com- 
menced an  action  in  Justice  court  for  forci- 
ble detainer  against  L.  W.  Roth,  alleging  an 
unlawful  detainer  of  the  premises  after  a 
peaceable  entry  as  her  tenant.  The  imlaw- 
iul  dc'.eu^ion  was  claimed  to  bare  been  from 


March  1,  189o.  The  case  was  tried,  and  a 
verdict  and  judgment  for  the  plaintiff  for  the 
restitution  of  the  premises.  A  writ  of  restl- 
tntlon  was  duly  served,  and  possession  of 
the  farm  restored  to  Mrs.  Soden.  Xo  appeal 
was  taken  from  the  judgment  rendered  in 
justice  court.  Afterwards,  L.  W.  Roth  com- 
menced this  suit  in  the  district  court  of  Lyon 
county.  The  Issues  are  fairly  stated  by  the 
trial  court  as  follows:  "This  action  is 
brought  to  recover  ?873.  which  is  claimed 
for  damages  sustained  by  plaintiff  by  rea- 
son of  the  defendant  having  wrongfully  de- 
prived him  of  the  possession  and  use  of  cer- 
tain lands  occupied  by  him  as  her  tenant, 
and  for  certain  improvements  alleged  to 
have  been  put  on  the  place  of  the  defendant, 
which  plaintiff  claims  he  had  a  right  to  take 
away,  but  which  plaintiff  in  error  refused  to 
permit  him  to  remove,  and  converted  the 
same  to  her  own  use." 

The  principal  question  presented  is.  was 
the  defendant  in  error's  right  of  recovery 
barred  by  tlie  judgment  In  the  forcible  en- 
try and  detainer  suit  between  the  same  par- 
ties? The  action  of  forcible  entry  and  de- 
tainer Is  of  a  summary  character,  and  the 
legislature  has  expressly  provided  tiiat  Judg- 
ments in  such  actions,  either  before  a  Jus- 
tice of  the  peace  or  in  the  district  court, 
shall  not  be  a  bar  to  any  after  action  brought 
■)y  either  party.  Walte  v.  Teeters.  30  Kan. 
(!0(5,  14  Pac.  146.  This  section  is  broad,  but 
Its  meaning  cannot  be  construed  to  be  that 
a  party  on  being  defeated  could  Immediate- 
ly commence  another  action,  and  so  ad  In- 
finitum. The  right  of  possession,  which  is 
the  only  question  that  can  be  litigated  In  a 
case  of  forcible  entry  and  detainer,  when 
determined  may  be  set  up  in  a  plea  of  res 
adjudlcata.  In  the  case  under  consideration 
the  plaintiff  Is  not  seeking  possession  of  the 
land,  but  damages  for  the  rental  value,  im- 
provements made,  seed  furnished,  etc.  It  is 
true  that  it  was  decided  In  the  former  case 
that  he  was  not  entitled  to  possession,  and  it 
is  now  contended  that  he  could  suffer  no 
damages  for  the  use  or  rental  value  of  prem- 
ises to  which  he  did  not  have  the  right  of 
possession:  Imt.  under  the  statute  relating 
to  judgments  In  actions  of  forcible  entry  and 
detainer,  we  do  not  think  the  former  Judg- 
n\ent  can  be  set  up  as  a  bar  to  this  action. 
The  Ju<1gmcnt  of  the  district  court  will  be 
atllrmed. 


(9  Kan.App.  8S2) 
REES  et  al.  v.  IIIOGINS. 
(Court  of  Api)oals  of   Kansas,   Sonthcrn  De- 
partment. C.  T).    June  19,  1900.) 
REPLEVIN— TITLE  TO  REALTY. 
It  is  not  proper  to  make  a  replevin  action 
the   means   of  liti^rating  and   determining   the 
title  to  real  property  as  between  the  original 
owner   and   the   tax-title  claimant   in   adverse 
possession  of  the  premises  under  a  tax  deed 
valid  on  its  face. 

(Syllabus  by  the  Ck>urt.) 
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Error  from  aistrlct  court.  Butter  county; 
C.  W.  Shinn,  Judge. 

Action  by  M.  P.  Hlggins  against  Margaret 
E.  Rees  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

H.  W.  Schumacher  and  E.  N.  Smith,  for 
plaintiffs  in  error.  M.  P.  Hlggins,  for  de- 
fendant in  error. 

MILTON,  J.  This  is  au  action  In  replevin 
brought  by  M.  P.  Hlggins  to  recover  the  pos- 
session of  a  dwelliug  house  In  the  city  of 
Eldorado,  Knn.;  the  plalutlft  alleging  own- 
ership of  the  house,  and  of  the  lot  from 
which  the  liouse  was  removed  by  the  de- 
fendants Margaret  E.  Bees  and  her  husband, 
William  Kees.  George  W.  Smith,  one  of  the 
defendants  below,  acted  only  as  an  employ^ 
of  the  other  defendants  In  the  work  of  re- 
moving the  house  from  the  lot  to  the  nearest 
street.  Margaret  E.  Rees  claimed  the  right 
to  the  possession  of  the  house  and  the  own- 
ership of  the  lot  under  a  tax  deed  Issued  on 
the  6th  day  of  September,  1807,  based  on  a 
tax  certificate  assigned  to  her  on  the  2d  of 
that  month  by  the  clerk  of  Butler  county. 
Immediately  after  procuring  the  tax  deed, 
<i.Villlam  Rees,  as  the  agent  for  bis  wife,  took 
actual  possession  of  the  property  so  convey- 
ed, the  house  being  vacant  and  untenantable, 
and  not  having  been  occupied  by  Higgius,  or 
by  any  one  under  him,  for  about  18  months 
prior  to  the  date  of  the  deed.  It  is  one  of 
the  controverted  questions  In  this  court 
whether  demand  for  the  possession  of  the 
iiouse  was  made  by  the  plaintiff  after  or  be- 
•  Ore  it  was  actually  removed  from  the  lot. 
AVhile  the  findings  of  the  court  are  not  en- 
'tlrely  clear  on  this  point,  we  think  they  show 
>that  demand  was  made  after  such  removal. 
The  defendants  Rees  and  Rees  actually  re- 
moved the  house  to  another  lot,  and  placed  It 
on  a  permanent  foundation,  and  thereafter 
occupied  it  as  a  family  residence.  Judgment 
was  rendered  in  the  alternative  In  favor  of 
the  plaintiff  below,  the  court  finding  the  val- 
ue of  the  house  to  be  $150.  The  court  made 
findings  of  fact,  and  the  evidence  is  not  pre- 
sented in  the  record.  On  the  trial  the  plain- 
tiff's title  prior  to  the  issuing  of  the  tax  deed 
was  not  questioned,  but  the  validity  of  the 
tax  deed  was  disputed,  and  oral  evidence  was 
Introduced  for  the  purpose  of  proving  its  In- 
validity. The  tax  deed  stated  a  considera- 
tion greater  by  48  cents  than  the  amount  re- 
cited as  having  been  paid  to  the  county  treas- 
urer for  the  assignment  of  the  tax  certificate, 
and  the  court  found  that  the  difference  was 
made  up  of  the  costs  of  advertising  the  land 
in  the  redemption  notice  and  the  fee  for  as- 
signment of  the  tax  certificate.  For  tills  rea- 
son the  court  held  the  tax  deed  to  be  invalid, 
and  Its  Judgment  in  favor  of  the  plaintiff  was 
based  on  the  findings  of  the  foregoing  facts. 

We  think  the  court  erred  In  its  judgment. 
It  appears  from  the  findings  that  the  tax 
deed  was  on  its  face  valid;    hence  it  pur- 


ported to  vest  to  the  grantee  an  absolute  es- 
tate in  fee  simple  in  the  land  which  it  con- 
veyed. Section  197,  e.  158,  Gen.  St.  1897. 
As  such  grantee,  Margaret  B.  Rees  became 
entitled  to  the  Immodiate  possession  of  the 
property,  which  at  the  date  of  the  execution 
of  the  deed  was  vacant  and  unoccupied.  She 
entered  Into  possession  of  the  premises,  and 
at  tbe  date  of  the  commencement  of  this  ac- 
tion was  in  possession  thereof,  holding  the 
same  adversely  to  the  plaintiff,  in  good  faith 
and  imder  claim  and  color  of  title.  It  was 
not  proper,  therefore,  to  make  the  replevin 
action  the  means  of  litigating  and  determin- 
ing the  title  to  the  real  property  as  between 
the  conflicting  claimants.  Cobbey,  Repl.  $ 
374;  Ilallpck  v.  Mixer,  1«  Cal.  570;  Caldwell 
V.  Custard,  7  Kan.  303,  307;  Rath  bone  v. 
Boyd,  30  Ivan.  485,  2  Pac.  0G4.  The  case  of 
Green  v.  Railroad  Co.  (Kan.  App.)  50  Pac. 
13(i,  Is  not  In  conflict  with  the  conclusion 
here  reached.  The  judgment  of  the  district 
court  will  be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  enter  judgment  In 
favor  of  the  plaintiffs  in  error  for  costs. 


(9  Kan.App.  828) 
PHENIX  INS.  CO.  OF  BROOKLYN,  N.  Y., 

V.  s:mith. 

(Court  of  Appeals  of  Kansas,   Southern  De- 
partment, W.  D.     June  10,  ItKM).) 

INSURANCE— CONDITIONS— INCUMBRANCES. 
A  policy  of  insurance  provided  that, 
"•  •  •  upon  the  commencement  of  fore- 
closure proceedings  asainst,  •  •  •  or  the 
existence  of  a  raechanic'n  or  judgment  lien 
against,  •  •  *  without  written  notice  to 
and  the  consent  of  the  company  indorsed  here- 
on, this  policy  shall  in  each  and  every  instance 
be  void.  The  policy  also  contained  a  provi- 
sion to  the  effect  that  "should  the  property  be 
sold  or  incumbered,  or  otherwise  disposed  of, 
written  notice  should  be  given  to  the  company 
of  such  sale,  incumbrance,  or  disposal,  and  its 
assent  thereto  indorsed  thereon;  otherwise,  the 
insurance  on  such  property  should  immediate- 
ly terminate."  Held,  that  the  policy  was  not 
forreite<l  by  the  recovery  of  a  jndKment  iu 
invituni  against  the  insured  during  the  life  of 
the  policy,  and  prior  to  the  destruction  of  the 
property  insured,  and  that  the  provision  against 
mcumhrauces  is  construed  to  mean  voluntary 
Incumbrances  only. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Marion  county; 
O.  li.  Moore,  Judge. 

Action  by  Marlon  Smith  against  the  Phenix 
Insurance  Company  of  Brooklyn,  N.  Y. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jackson  &  Jackson,  for  plaintiff  in  error. 
King  &  Kelley  and  S.  Burkholder,  for  de- 
fendant in  error. 

SCHOOXOVER,  J.  This  was  an  action  up- 
on a  policy  of  Insurance  which  contained, 
anionj;  others,  the  following  provisions:  "(1) 
•  •  •  If  the  property  be  sold  or  transfer- 
red In  whole  or  in  part,  or  ui>on  the  com- 
nieucenieut  of  foreclosure  proceedings  against, 
or  a  sale  under  a  deed  of  trust,  or  the  exlst- 
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ence  of  a  mechanics  or  Judgment  lien  upon, 
or  tile  Issue  or  levy  of  an  execution  against 
any  of  the  property  herein  described,  »  •  • 
•without  written  notice  to  and  consent  of  the 
comx)any  Indorsed  hereon,  this  policy  shall  in 
each  and  every  Instance  be  void."  "(4)  If  the 
Interest  of  the  assured  in  the  property  be 
other  than  onconditlonal,  excluslTe  ownere^ip, 
and.  If  It  be  real  property,  if  it  be  other  then 
an  absolutely  fee-simple  title,  or  If  any  other 
person  or  persons  have  any  Interest  whatever 
in  the  property  described,  whether  it  be  real 
or  personal  property,  or  if  the  building  in- 
sured or  containing  the  property  insured  by  ; 
this  policy  stands  on  leased  ground,  or  If 
there  be  a  mortgage  or  other  Incumbrance 
thereon,  building  or  contents,  or  any  part 
thereof,  whether  Inquired  about  or  not,  it 
must  be  so  notified  to  the  company,  and  be 
so  expressed  in  the  written  part  of  the  policy; 
otherwise,  the  policy  shall  be  void.  When 
the  property  Insured  (or,  if  it  be  a  building, 
or  machinery  therein,  the  land  upon  which 
it  stands)  shall  be  sold  or  incumbered,  or 
otherwise  disposed  of,  written  notice  shall  be 
given  to  the  company  of  such  sale  or  Incum- 
brance or  disposal,  and  its  assent  thereto  in- 
dorsed thereon;  otherwise,  this  insurance  on 
said  proi)erty  shall  Immediately  terminate." 
The  insurance  company  admitted  the  maldng 
of  the  policy,  and  the  destruction  by  fire  of 
the  insured  property,  but  denied  that  the 
policy  was  In  force  at  the  time  the  property 
was  destroyed.  The  record  shows  that  prior 
to  the  flre  a  Judgment  had  been  rendered 
against  the  Insured  in  the  United  States  cir- 
cuit court  for  the  district  of  Kansas,  and  it 
is  contended  by  plaintiff  In  error  that  such 
judgment  rendwed  the  policy  void,  because 
of  the  provisions  of  the  policy  above  set  out. 
The  provisions  in  question  provide  for  a  for- 
feiture, and  must  therefore  be  strictly  con- 
strued, and  in  case  of  indefinltenesa  or  am- 
biguity every  doubt  must  be  resolved  in  favor 
of  the  insured.  Dover  Glass-Works  Co.  v. 
American  Fire  Ina  Co.  (Del.  Err.  &  App.) 
29  Atl.  1039;  1  Wood,  Ins.  S  60.  The  record 
shows,  also,  that  the  Judgment  was  procured 
In  invitum,  and  it  is  urged  by  counsel  for  de- 
fendant in  error  that  the  provisions  in  ques- 
tion relate  only  to  voluntary  acts  of  the  in- 
sured. An  insurance  company  has  a  right  to 
Impose  terms  and  condltione  under  which  it 
will  issue  Its  policies,  and  if  such  terms  are 
not  illegal  or  contrary  to  public  policy,  and 
are  expressed  clearly  and  definitely,  so  as  to 
be  easily  comprehended  by  a  person  of  or- 
dinary understanding,  there  is,  in  principle, 
no  reason  why  they  should  not  be  upheld. 
But  such  provisions  must  be  clothed  in  lan- 
guage so  plain  and  clear  that  the  insured 
cannot  be  mistaken  or  misled  as  to  the  bur- 
dens and  duties  thereby  imposed  upon  him. 
The  Insurer,  being  the  party  who  draws  the 


contract,  must  see  to  It  that  all  conditions  are 
plain,  easily  understood,  and  free  from  am-, 
bignlty.  We  see  no  reason  why  a  provision 
that  a  policy  should  be  rendered  void  by  a 
judgment  recovered  in  invitum  should  not  be 
upheld,  provided  such  provision  was  so  clearly 
expressed  that  no  other  construction  could  be 
placed  upon  It.  Keeping  in  view  the  princi- 
ples above  set  oat,  let  us  examine  the  provi- 
sions in  question.  The  only  part  of  para- 
graph 1  that  has  any  bearing  upon  the  case 
is  embraced  in  the  following  language: 
•'*  •  •  or  upon  the  commencement  of 
foreclosure  proceedings  against,  •  »  •  or 
the  existence  of  a  mechanic's  lien  upon, 
♦  •  ♦  without  written  notice  to  and  the 
consent  of  the  ccnnpany  indorsed  hereon,  this 
policy  shall,  in  each  and  every  instance,  be 
void."  This  language  we  take  to  be  tanta- 
ntount  to  a  provision  that  before  the  com- 
mencement of  the  foreclosure  proceedings,  or 
before  the  attachhig  of  a  judgment  lien,  no- 
tice must  be  given  to  the  company,  and  its 
consent  obtained;  otherwise,  the  policy  shall 
be  void.  Thus  construed,  the  policy  is 
brought  within  the  rule  as  laid  down  in  the 
cases  of  Dover  Glass- Works  Co.  v.  American 
Fire  Ins.  Co.  (Del.  Err.  &  App.)  29  AU.  1038, 
and  Gerling  v.  Agricultural  Ins.  Co.  (W.  Va.) 
20  S.  E.  691,  In  which  it  was  held  that  similar 
provisions  had  reference  only  to  judgments 
confessed,  and  other  voluntary  incumbrances. 
An  examination  of  paragraph  4  shows  that, 
with  the  exception  of  the  last  sentence.  It 
has  reference  to  the  condition  of  the  title  of 
and  Incumbrances  upon  the  property  at  the 
time  the  policy  was  issued.  That  part  of  the 
paragraph  that  has  any  application  to  this 
case  Is  as  follows:  "When  the  property  ta- 
sured  •  •  •  shall  be  sold  or  Incumbered, 
or  otherwise  disposed  of,  written  notice  shall 
be  given  to  the  company  of  such  sale.  In- 
cumbrance, or  disposal,  and  Its  assent  thereto 
Indorsed  thereon;  otherwise,  this  insurance 
on  said  property  shall  Immediately  termi- 
nate." Wh«i  we  consider  the  relation  In 
which  the  word  "Incumbered"  is  used,  it 
seems  reasonable  to  conclude  that  It  has  ref- 
erence to  voluntary  Incumbrances  only.  Cer- 
tainly the  Insured  would  be  warranted  in  pla- 
cing such  a  construction  ui>on  the  word.  We 
have  examined  many  authorities,  and  find 
that  the  courts  have  almost  uniformly  held 
that  the  word  "Incumbered,"  as  used  in  pro- 
visions similar  to  those  under  consideration, 
meant  voluntary  incumbrances.  See  Hosford 
V.  Insurance  Co.,  127  V.  S.  404,  8  Sup.  Ct 
1202,  32  L.  Ed.  198;  Phoenix  Ins.  Co.  v. 
Plckel  (Tnd.)  21  N.  E.  546,  and  cases  there 
cited.  Under  this  construction,  the  policy 
would  not  be  forfeited  by  the  Hen  of  a  Judg- 
ment procured  In  Invitum,  and  the  Judgment 
of  the  district  court  will  therefore  be  af- 
firmed. 
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<«  Kan.App.  868) 
•FLEMING  &  AYREST  00.  OV  CHICAGO 

V.  EVANS  «t  al. 
(Court  of  Appeals  of  Kansas,   Southern  De- 
partment. C.  D.    June  16,  1900.) 

PAYMENr-EVIDBNCB-DBAFT  SENT  BY  MAIL. 

A.  inclosed  a  draft  in  an  envelope  which 
was  properly  stamped,  and  addressed  to  B.  at 
Chioaso,  III.     A.  knew  the  street  and  number 

■of  B.,  but  did  not,  so  far  as  the  evidence  shows, 
place  any  address  upon  the  envelope  but  A.'s 
name   and   the   words    "Chicago,    111."     BM, 

'  that  the  letter  was  not  so  addressed  that  a 
jury  would  be  warranted  in  drawing  an  infer- 
ence that  it  was  actually  received  by  B. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  the  Fleming  &  Ayrest  Company 
against  J.  B.  Evans  and  Jonathan  Thomas. 
Judgment  f<Hr  defendants,  and  plaintiff 
brings  error.    Reversed. 

J.  Harvey  Frith,  for  plaintiff  In  error.  H. 
D.  Dickson,  for  defendants  in  error. 

SCHOONOVER,  J.  Evans  &  Thomas,  the 
defendants  in  error  herein,  bought  on  credit 
a  bill  of  lumber  of  the  Fleming  &  Ayrest  Com- 
pany, a  firm  doing  business  in  the  city  of  Se- 
attle, Wash.  The  account  was  by  them  assign- 
ed to  the  Fleming  &  Ayrest  Company  of  Chi- 
cago, who  duly  notified  Evans  &  Thomas  of 
such  assignment.  The  two  companies  were 
separate  and  independent  concerns;  none  of 
the  members  in  either  having  any  interest  In 
the  other,  although  their  names  were  iden- 
tical, except  as  to  the  designation  of  their 
respective  locations.  It  appears  that  the  Chi- 
cago concern  had  a  contract  with  the  Seattle 
company  to  purchase  its  accounts  east  of  the 
Rocky  Mountains.  The  B'lemlng  &  Ayrest 
Company  of  Chicago  brought  suit  to  recover 
upon  the  account.  Defendants  pleaded  pay- 
ment, and  also  alleged  that  the  Chicago  com- 
pany was  organized  for  the  purpose  of  hand- 
ling the  accounts  of  the  Seattle  company, 
and  thereby  cheating  and  defrauding  the  cred- 
itors and  customers  of  said  Seattle  company. 
The  case  was  tried  to  a  Jury,  which  returned 
a  verdict  for  the  defendants.  A  motion  for 
a  new  trial  was  by  the  court  overruled,  and 
lodgment  rendered  for  defendants.  Plain- 
tiff brings  the  case  hei-e. 

Several  grounds  of  error  are  assigned  by 
plaintiff  in  error,  but  we  think  that  the  case 
turns  on  the  question,  was  there  some  evi- 
dence to  support  the  verdict?  Defendants 
below  introduced  evidence  to  prove  that 
they  bought  a  draft  for  the  amount  of  the 
account,  and  that  such  draft  was  indorsed 
to  the  Fleming  &  Ayrest  Company,  and  la- 
closed  in  an  envelope  properly  stamped,  and 
addressed  to  Chicago,  111.  Upon  the  trial  it 
seems  to  have  been  contended  by  plaintiff 
that  the  letter  had  by  mistake  been  sent  to 
the  Fleming  &  Ayrest  Company  at  Seattle, 
Wasli.,  and  that,  as  this  company  was  an  in- 
dependent concern,  payment  had  not  been 
made  to  tUe  Chicago  company.    We  tiod  noth- 


ing wha.tern'  in  the  record'  to  show  that  the 
two  companies  were  In  any  way  connected. 
Mr.  Carey,  president  of  the.  Chicago  com- 
pany, teetlfled  that  the  account  had  not  been 
paid.  The  account  and  assignment  were  ad- 
mitted by  defendants,  and  the  only  issue  was 
as  to  payment  Admitting  that  a  draft  for 
the  amount  of  the  account  was  purchased,  in- 
dorsed to  the  Fleming  &  Ayrest  Company, 
and  inclosed  in  on  envelope  properly  stamp- 
ed, addressed  to  Chicago,  111.,  and  deposited  in 
the  post  office,  it  does  not  follow  that  pay- 
ment was  proven.  As  a  general  rule,  the  du- 
ty lies  on  the  debtor  to  pay  bis  debt  to  his 
creditor  personally,  or  to  his  authorized  agent. 
The  burden  of  proof  to  show  payment  of  d 
debt  is  not  sustained  by  proof  that  a.  letter 
containing  the  requisite  amount  was  duly  de- 
posited in  the  post  onice.  The  debtor  must 
go  further.  He  must  show  that  the  creditor 
authorized  this  mode  of  remittance,  either  by 
express  assent  or  direction,  or  by  a  usage  and 
course  of  dealing  from  wlilch  such  ass.'M 
may  be  fairly  inferred.  2  Greenl.  Ev.  $  525; 
Gumey  v.  Howe,  69  Am.  Dec.  299;  Burr  v. 
Sickles,  R5  Am.  Dec.  437.  We  have  carefully 
examined  the.  record,  but  find  no  evidence 
tending  to  show  that  the  Fleming  &  Ayrest 
Company  of  Chicago  authorized  defendants 
in  error  to  make  remittance  by  mail,  n(»:  Is 
there  evidence  of  such  usage  and  course  of 
dealing  tliat  assent  may  fairly  be  Inferred. 
So  far  as  the  evidence  shows,  defendants  in 
error  had  not,  prior  to  this  particular  transac- 
tion, done  any  business  with  such  company, 
and  had  never  before  made  a  remittance  to 
that  company  by  mail  or  in  any  other  man- 
ner. It  is  true  that  a  letter  properly  ad- 
dressed, stamped,  and  deposited  in  the  post 
office,  is  presumed  to  have  been  received  by 
the  person  to  whom  it  Is  directed.  Perhaps 
it  is  more  nearly  accurate  to  say  that  the 
fact  that  a  letter  properly  addressed  is  de- 
posited in  the  post  office,  with  postage  pre- 
paid, is  prima  facie  evidence  that  the  per- 
son to  whom  it  Is  addressed  received  it,  and 
that  the  inference  based  on  the  fact  that  let- 
ters usually  reach  their  destination  may  tK> 
overcome  by  other  evidence,  it  being  a  ques- 
tion for  the  Jui-y.  Mr.  Carey,  who  was  pres- 
ident of  the  Fleming  &  Ayrest  Company  of 
Chicago,  testified  tliat  the  account  bad  not 
been  paid.  Upon  the  question  as  to  whether 
or  no  the  positive  testimony  of  the  party  ad- 
dressed, that  he  did  not  receive  the  letter, 
Is  sufficient  to  overcome  the  presumption  that 
the  letter  was  in  fact  received,  we  find  a 
conflict  of  opinion.  The  supreme  court  ot 
Washington  has  held  that  such  presmuptlon 
Is  overcome  by  direct  testimony  of  the  i)er- 
son  to  whom  the  letter  is  sent  that  It  was 
not  received  (Ault  v.  Association,  47  Pac.  13), 
while  the  supreme  court  of  Alabama  has  held 
that  it  is  for  the  jury  to  determine  whether 
the  presumption  is  overcome  by  such  evi- 
dence. Steiner  v.  Ellis  (.\la.)  7  South.  803. 
We  are  inclined  to  favor  the  rule  laid  down 
in  the  Alabama  case,  aa  being, the  better  oue. 
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but  do  not  base  our  dedBlon  upon  that  ques- 
ti<m.  The  evidence  shows  that  the  draft  was 
mailed  by  a  Mr.  West,  who  was  the  book- 
keeper for  defendants  In  error.  West  testi- 
fied that  he  noticed  the  assignment  stamped 
upon  the  invoice  received  by  Evans  &  Thom- 
as, and  that  he  read  the  address  of  the  Chi- 
cago company.  The  assignment  was  as  fol- 
lows: 'The  above  and  foregoing  account  has 
been  transferred  by  us  to  the  Fleming  & 
Ayrest  Company  of  Chicago,  to  whom  pay- 
ment thereof  is  to  be  made,  at  218  Home  In- 
surance Building,  Chicago,  111  Fleming  & 
Ayrest  Company,  Seattle,  by  B.  A.  Ayrest, 
Secretary."  In  answer  to  the  question  "What 
address  did  you  put  on  the  envelope?"  West 
replied,  '^Chicago,  111."  We  do  not  think  that 
the  letter  was  so  addressed  that  the  jury 
would  be  warranted  In  drawing  an  inference 
that  It  was  actually  received  by  the  Fleming 
&  Ayrest  Company  of  Chicago.  In  a  large 
city  like  Chicago,  It  frequently  happens  that 
there  is  more  than  one  firm  bearing  the  same 
name.  It  is  a  general  custom  In  such  a  city 
to  deliver  mail  to  the  street  and  number  of 
the  person  addressed,  and.  If  mail  is  not  so 
addressed.  It  not  frequently  liappens  that  It 
is  not  received  by  the  person  for  whom  it  Is 
Intended.  The  presumption  that  a  letter  Is 
received  by  the  person  to  whom  it  is  address- 
ed should  have  some  reasonable  limitation 
placed  upon  it,  and  we  do  not  think  that  evi- 
dence that  a  letter  was  simply  addressed  to 
Chicago,  111.,  would  be  sufficient  to  support 
an  Inference  that  the  letter  was  actually  re- 
ceived. If  the  draft  had  been  Indorsed  to  the 
Fleming  &  Ayrest  Company  of  Chicago,  and 
inclosed  In  an  envelope  addressed  to  such 
company  at  218  Home  Insurance  Building, 
Chicago,  111.,  the  question  of  payment  would 
probably  not  have  arisen.  We  think  tliat 
the  motion  for  a  new  trial  should  have  been 
sustained,  and  the  judgment  of  the  district 
court  Is  therefore  reversed. 


(«  Kan.App.  8tS) 

WESTERN  UNION  TEL.  CO.  v.  GBTTO- 
McCLUNG  BOOT  &  SHOE  CO. 

(Court  of  Appeals  of  Kansas,  Southern  De- 
partment, C.  D.     June  IG,  1900.) 

TE:LE0RAM— DELAY    IN    DELIVERY— BVIDENCB 
—ATTACHMENT— INSTRUCTION. 

1.  In  an  action  to  recover  damages  resulting 
from  failure  to  deliver  promptly  a  telegram 
addressed  to  the  ;>Iaiutiff's  attorneys,  and  co.u- 
eerning  the  bringing  of  an  attachment  action, 
held,  that  a  statement  respecting  such  failure 
made  by  the  agent  of  the  telegraph  company 
at  the  receiving  office  to  the  said  attorneys 
when  handing  them  the  telegram,  three  days 
after  its  date,  was  a  part  of  the  res  gestae, 
and  was  properly  admitted  in  evidence. 

2.  Section  3,  c.  17,  Gould's  Die  Ark.  ISiiS, 
cniarged  the  apparent  scope  of  section  1  there- 
of so  that  an  attaclmicut  might  he  obtained,  not 
only  against  one  who  was  a  nonresident,  but 
also  against  one  who  was  abont  to  remove  out  of 
the  state,  or  abont  to  remove  his  goods  and  ef- 
fects out  of  the  state,  or  who  was  spcreting  him- 
self so  that  the  ordinary  process  of  law  could 
not  be  served  upon  him. 


3.  An  instruction  must  be  ^ood  as  asked,  or 
it  is  not  error  to  refuse  it.  Dickson  v.  BandaL 
19  Kan.  215. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  oonnty; 
D.  M.  Dale,  Judge. 

Action  by  the  Getto-McCilung  Boot  &  Shoe 
Company  against  the  Western  Union  Tele- 
graph Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Stanley,  Vermillion  &  Evans,  for  plaintiff 
in  error.  Sankey  &  Campbell,  for  defendant 
In  error. 

MILTON,  J,  In  this  action  the  defendants 
In  error,  a  firm  doing  business  at  Wichita, 
Kan.,  recovered  Judgment  against  the  plain- 
tiff In  error  in  the  sum  of  $711.71  on  account 
of  alleged  negligence  of  the  latter  In  falling 
to  deliver  a  telegram.  The  telegram  was  sent 
on  February  21,  1800,  by  Shepherd,  Grove 
&  Shepherd,  attorneys  at  Muscogee,  I.  T.,  to 
Sankey,  Campbell  &  Amidon,  at  Wichita, 
Kan.,  concerning  a  proposed  attachment  ac- 
tion by  the  shoe  company  against  Darling 
Bros.,  who  were  merchants  at  Oklahoma 
City,  and  debtors  to  the  shoe  company  in 
the  sum  of  $502.50  for  goods  sold  and  de- 
livered. At  that  time  the  United  States  court 
at  Muscogee  had  jurisdiction  In  such  actions 
over  the  territory  known  as  "Oklahoma,"  in 
which  Oklahoma  City  was  situated,  under  the 
act  of  congress  of  March  1,  1889,  which  ex- 
tended the  laws  of  the  state  of  Arkansas 
covering  civil  causes  over  that  territory.  The 
attorneys  at  Wichita,  representing  the  shoe 
company,  sent  the  said  claim  to  the  attorneys 
at  Muscogee  on  February  18,  1890,  with  In- 
structions to  begin  an  attachment  action 
thereon  against  Darling  Bros.  On  February 
2l8t  thereafter.  Shepherd,  Grove  &  Shepherd 
delivered  to  the  agent  of  the  telegraph  com- 
pany at  Muscogee  the  message  in  question  for 
transmission.  In  reads:  "Have  bank  wire 
C.  W.  Turner  here  to  furnish  bond.  Costs 
win  be  thirty-four  dollars.  Will  draw  for 
same."  On  the  24th  of  the  month  the  Wichi- 
ta attorneys  received  a  letter  from  Shepherd, 
Grove  &  Shepherd  asking  why  there  was  no 
response  to  their  telegram.  Thereupon  Mr. 
Amidon  and  Mr.  Campbell  visited  the  local 
office  of  the  telegraph  company  at  Wichita, 
and,  in  answer  to  inquiries,  were  shown  by 
the  manager  of  the  office  the  message  as 
there  received.  The  telegraph  company's 
agent  admitted  that  "a  ulunder  had  been 
made,"  and  claimed  that  the  failure  to  de- 
liver the  message  was  the  fault  of  an  of- 
fice boy.  The  message  was  actually  put  into 
the  hands  of  Amidon  &  Campbell  at  that 
time,  but  It  Is  not  shown  In  the  record  that 
they  carried  It  away  from  the  telegraph  of- 
fice. The  Muscogee  attorneys  were  prepared 
on  the  2l8t  of  February  to  file  the  attachment 
action,  and  the  testimony  tends  to  show  that. 
If  the  message  had  been  promptly  dellvc-ed 
to  the  attorneys  at  Wichita,  the  attachment 
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bond  would  have  been  arranged  for  and  giv- 
en and  the  suit  filed  on  that  day.  It  was 
further  shown  that,  if  the  suit  had  been  filed 
In  the  United  States  court  at  Muscogee  on 
the  2l8t  of  February,  It  would  have  been 
practicable  for  the  United  States  marshal, 
personally  or  by  depaty,  to  have  attached  the 
goods  of  Darling  Bros,  at  Oklahoma  City  on 
the  24th  of  that  month.  After  seeing  the 
telegram,  Sanltey,  Campbell  &  Amidon  ar- 
ranged, through  a  Wichita  bank,  by  wire,  to 
furnish  an  attachment  bond  for  the  action, 
and  the  same  was  given,  a  suit  begun  on  Feb- 
ruary 26,  1890,  an  attachment  order  issuer) 
therein,  and  the  same  delivered  to  the  Unit- 
ed States  marshal  for  service.  The  goods  of 
Darling  Bros,  were  not  found  or  levied  upon 
by  the  marshal  under  the  order;  having  been 
shipped  from  Oklahoma  City  on  February 
2Cth,  consigned  to  the  Arkansas  City  Invest- 
ment Company,  which,  by  its  representative, 
J.  L.  Huey,  received  such  goods  at  Arkansas 
City,  Kan.,  on  February  27th,  and  removed 
the  same  from  the  car  late  at  night.  Huey 
had  previously  obtained  from  Darling  Bros. 
a  bill  of  sale,  dated  February  5,  1890,  trans- 
ferring to  him  all  the  merchandise  l>elonglng 
to  Darling  Bros.,  and  descrit>ed  as  being  sit- 
uate in  Oklahoma  City  and  in  El  Reno  City. 
The  purported  consideration  of  the  bill  of  sale 
was  $3,500,  and  the  testimony  on  behalf  of 
the  defendant  indicated  that  the  bill  of  sale 
was  Intended  as  a  mortgage  to  cover  existing 
indebtedness.  The  attachment  law  of  Ar- 
kansas, as  introduced  in  evidence,  was  sec- 
tions 1-e,  9,  c.  17,  Gould's  Dig.  Ark.  1858. 
The  first  section  reads:  "In  all  cases  of  ab- 
sent or  absconding  debtors  who  may  have 
property  real  or  personal  in  this  state,  the 
creditors  may  proceed  against  the  same  In 
the  following  manner,  to  wit."  Section  2  re- 
lates to  the  filing  of  the  "declaration,  petition 
or  other  statement"  In  writing  against  the 
debtor.  Section  3  reads:  "The  creditor  shall 
at  the  time  of  filing  the  declaration  of  his 
claim,  also  file  an  affidavit  of  himself,  or 
some  other  person  for  him,  stating  that  the 
defendant  in  the  declaration  or  statement 
mentioned,  is  justly  indebted  to  such  plain- 
tiff in  a  sum  exceeding  one  hundred  dollars, 
the  amount  of  which  demand  shall  be  stated 
in  such  affidavit,  and  also  that  the  defendant 
is  not  a  resident  of  this  state,  or  that  he  is 
about  to  remove  out  of  this  state,  or  that  he 
Is  about  to  remove  bis  goods  and  effects  out 
of  this  state,  or  that  he  so  secretes  himself 
that  an  ordinary  process  of  law  cannot  be 
served  on  him."  Section  4  mentions  the  of- 
ficers before  whom  the  afl[ldavit  may  be  made, 
and  section  5  provides  for  the  filing  of  am 
attachment  bond.  Section  6  declares  that, 
"on  the  requisites  hereinbefore  prescribed  be- 
ing complied  with,  the  clerk  shall  issue  a  writ 
of  attachment"  etc.  Section  9  relates  to  the 
custody  of  the  attached  property.  There  was 
evidence  on  behalf  of  the  plaintiff  below  tend- 
ing to  prove  that  on  or  about  the  16th  of 
February,   1890,   the   stock  of  goods   In   the 


store  of  Darlhig  Bros,  at  Oklahoma  City  was 
in  a  dlstmrbed  and  disarranged  condition;  the 
appearance  thereof  Indicating  that  part  of 
such  stock  was  being  packed,  or  being  pre- 
pared for  packing,  in  boxes.  A  member  of 
the  shoe  company  and  one  of  their  attorneys 
were  led  by  the  appearance  of  the  said  stock 
and  of  the  store  to  suspect  a  design  on  the 
part  of  DarUng  Bros,  to  remove  the  goods 
from  Oklahoma  City,  and  such  suspicion  was 
one  of  the  chief  causes  for  the  attempted 
attachment  proceedings. 

The  principal  errors  assigned  by  the  plain- 
tiff In  error  are  that  the  court  admitted  In- 
competent evidence;  that  Improper  instruc- 
tions were  given,  and  proper  Instructions 
were  refused;  and  error  In  overruling  defend- 
ant's demurrer  to  the  plaintifTs  evidence. 

The  alleged  Incompetent  evidence  which 
was  received  over  the  objection  of  the  defend- 
ant below  was  the  testimony  of  Mr.  Amidon 
and  I..r.  Campbell,  attorneys  for  the  shoe 
company,  concerning  declarations  of  the  tel«^ 
graph  company's  agent  at  Wichita  at  the 
time  the  witnesses  visited  the  telegraph  office 
to  inquire  concerning  the  telegram.  Counsel 
for  plaintiff  in  error  say  that  It  Is  not  shown 
that  the  person  with  whom  these  witnesses 
had  the  conversation  testified  to  was  In 
charge  of  defendant's  office,  or  bad  any  con- 
nection with  Its  business,  prior  to  the  date 
that  the  conversation  occurred;  that  such 
conversation  was  not  a  part  of  the  res  gestte, 
as  it  was  not  shown  to  have  been  between 
the  witnesses  and  a  person  having  connec- 
tion with  the  receiving  of  the  telegram,  and 
such  conversation  related  to  a  past  transac- 
tion, and  therefore  the  declarations  of  the 
agent,  if  he  was  an  agent  of  the  telegraph 
company,  could  not  bind  the  latter.  The 
testimony  showed  that  the  defendant's  agent 
gave  the  telegram  in  question  Into  the  hands 
of  the  witnesses  to  whom  the  same  had  l)een 
addressed  and  sent,  and  that  the  declarations 
of  the  agent  were  made  in  connection  w^lth 
such  delivery  of  the  message.  The  trial 
court  regarded  such  declarations  as  being 
a  part  of  the  res  gestse.  We  see  no  reason 
to  doubt  the  correctness  of  this  view.  The 
principal  facts  respecting  the  message  were 
that  It  was  delivered  at  Muscogee  for  trans- 
mission by  the  defendant  company,  and  that 
it  was  finally  by  the  defendant's  agent  at 
Wichita  placed  in  the  hands  of  the  persons 
to  whom  it  was  addressed.  The  witness 
Campbell  testified  without  objection  on  the 
part  of  the  defendant  that  its  agent  at 
Wichita  admitted  that  a  blunder  had  been 
made  in  regard  to  the  delivery  of  the  tele- 
gram. What  the  agent  said  in  addition  to 
this  appears  to  have  been  immaterial,  and 
we  think  no  harm  could  have  resulted  to  the 
defendant  from  the  admission  of  the  testi- 
mony complained  of. 

A  careful  comparison  of  the  Instructions 
refused  with  those  given  leads  to  the  conclu- 
sion that  the  trlol  court  substantially  cov- 
ered all  the  declarations  of  law  contained  in 
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the  former  trhlcfa  could  properly  hafe  been 
giTen  to  the  Jury.  Special  stress  la  laid  by 
counsel  for  plalntlfC  In  error  on  the  failure 
of  the  court  to.  grlve  requested  Instructions 
Nos.  10,  14,  and  8.  The  flrst-named  instruc- 
tion reads:  "The  statute  relating  to  an  at- 
tachment, which  it  is  claimed  was  in  force 
at  Oklahoma  City  during  the  year  1890,  was 
the  statute  of  Arkansas,  which  has  been  In- 
troduced in  evidence;  and  the  same  only  per- 
mitted an  attachment  against  absent  or  ab- 
sconding debtors.  And  in  this  case,  before 
you  could  find  any  damages  in  favor  of  the 
plaintiffs  by  reason  of  failure  to  have  an  or- 
der of  attachment  levied  upon  the  property 
of  the  Darling  Bros,  at  Oklahoma  City,  you 
must  be  satisfied  from  a  preponderance  of 
the  testimony  that  the  members  of  the  said 
firm  were  either  absent  from  the  territory 
in  which  Oklahoma  City  was  then  situated, 
or  that  they  were  absconding  therefrom."  In 
view  of  the  evidence,  the  Instruction  was 
properly  refused.  Section  3  of  the  Arkansas 
Statutes,  supra,  enlarges  the  apparent  scope 
of  section  1  thereof.  In  1  Shinn,  Attachm. 
p.  156,  In  considering  the  cases  in  which  an 
attachment  will  lie  against  nonresidents.  It 
is  said:  "In  Arkansas  it  will  lie,  not  only 
against  one  who  is  a  nonresident,  but  against 
one  who  is  about  to  remove  out  of  the  state, 
or  is  about  to  remove  his  goods  and  effects 
out  of  the  state,  or  who  Is  secreting  himself  so 
that  the  ordinary  process  of  law  cannot  be 
served  upon  him;"  dUng  Mandel  v.  Peet,  18 
Ark.  236,  which  construes  the  law  In  question. 
Requested  Instruction  No.  14  is  substantially 
covered  by  the  instructions  given.  Request- 
ed instruction  No.  8  was  objectionable  for 
several  reasons,  but  principally  because  it  as- 
sumed to  inform  the  jury  what  the  evidence 
tended  to  prove.  "As  asked,  the  Instruction 
was  Improper.  An  instruction  must  be  good 
ns  asked,  or  it  is  not  error  to  refuse  it" 
Dickson  V.  Randal,  19  Kan.  215.  See,  also, 
May  berry  v.  Kelley.  1  Kan.  116;  Douglass  v. 
Wolf,  6  Kan.  88;  Insurance  Co.  v.  Berry.  8 
Kan.  159;  State  v.  Cassady,  12  Kan.  551. 
We  find  no  reversible  error  in  the  record. 
The  verdict  of  the  Jury  being  supported  by 
some  competent  evidence,  and  having  receiv- 
ed the  approval  of  the  trial  court,  the  judg- 
ment will  be  aflinned. 


(10Kan.App.  W) 

PALMBR  et  aL  v.  HTTDSON  RIVER  STATE 

HOSPITAIj. 
(Oourt  of  Appeals   of  Kansas,   Northern   De- 
partment, C.  D.    June  18,  1900.) 

INSANE    PERSONS— SUPPORT— NOTARY    PUBLIC 
—QUALIFICATIONS— FORBION  STATUTES. 

1.  To  charge  the  entate  of  an  iufsane  person 
with  the  expense  of  niaintonance  and  fur  nec- 
essaries furnished,  it  is  not  requisite  that  there 
be  an  express  promise  to  pay  therefor,  either 
by  the  insane  person  or  (cnariliau. 

2.  A  notary  public  is  not  disxiualified  to  take 
depositions,  under  the  provisions  of  section  3<'>() 
of  the  Cixle.  by  reason  of  tlie  fai-t  alone  that 
he  is  the  bookkeeper  of  the  plaintiff. 

3.  It  is  competent  to  prove  the  law  of  an- 


other ^tate  by  ike  testimony  of  a  person  learn- 
ed therein. 
(Syllabus  by  the  Court) 

Elrror  from  district  court,  Johnson  ooim- 
ty;  John  T.  Bnrris,  Judge. 

Action  by  the  Hudson  River  State  Ho»- 
pltal  against  Sarah  Palmer  and  W.  E.  Palm- 
er. Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

John  T.  Little,  for  plaintiffs  In  error.  I. 
O.  Pickering,  for  defendant  in  error. 

MAHAN,  P.  J.  There  is  no  merit  In  the 
motion  to  dismiss.  The  case  was  made  and 
served  within  the  time  fixed  by  the  court. 
It  was  settled  and  signed  by  the  proper  offi- 
cer within  a  year  from  the  date  of  judgment 
There  Is  no  Introductory  matter  In  the  case- 
made;  e.  g.:  "This  is  a  case-made,"  or  "This 
Is  the  petition  that  was  filed  in  the  conrt  be- 
low, In  which  the  trial  was  had,"  or  "This 
is  the  answer,"  etc.  However,  It  discloses 
the  cause  and  the  issues  joined  in  the  con- 
troversy, and  the  court's  rulings,  giving  day 
and  date,  and  there  is  an  acknowledgment 
of  service  as  a  case-made;  a  long  list  of  sug- 
gestions of  amendments  running  through 
the  entire  record,  which  were  allowed.  We 
do  not  believe  in  being  too  precise  and  tech- 
nical in  construing  these  records,  so  as  to 
avoid  hearing  parties  on  the  merits  of  their 
controversies,  when  the  controverted  ques- 
tions of  law  are  fairly  presented  thereby. 
There  are  no  strictly  formal  assignments  of 
error,  as  required  by  the  rules  of  the  court, 
but  the  brief  presents  clearly  the  grounds  of 
contention. 

In  the  first  place,  it  Is  contended  that  there 
must  have  been  an  express  contract  between 
the  bospltal  and  the  insane  person,  or  her 
guardian,  to  make  her  estate  liable  for  her 
necessary  maintenance  and  care.  AVe  do  not 
so  understand  the  law.  On  the  contrary, 
the  estate  of  an  insane  person  is  liable  for 
necessaries  furnished  him  uiran  an  implied 
contract.  Hence  the  second  count  of  the  an- 
swer, which  denied  the  making  of  any  ex- 
press contract  for  necessaries  either  by  the 
Insane  person  or  her  guardian,  stated  no  de- 
fense to  the  cause  of  action  set  out  in  the 
petition,  and  the  demurrer  thereto  was  proiv 
erly  sustained.  Sec  People  v.  Ktteuson,  <iO 
Kan.  8.">8,  oO  Pac.  749.  No  statute  was  nec- 
essary to  create  a  llnhllity  on  her  part  for 
such  l)enefit8  received  by  her. 

There  is  sufficient  evidence  of  tlie  plain- 
tiff's capacity  to  maintain  tlie  suit  as  a  cor- 
poration. 

The  notary  who  took  the  deiwsltlon  road 
on  the  trial  was  not  dls<]uallflcil  by  the  pro- 
visions of  section  .'{.50  of  the  Code.  No  objec- 
tion was  made  at  the  time  the  deposition  was 
taken  that  he  was  disqualified  by  being 
partial  to  plaintiff  or  prejudiced  against  the 
defendant.  The  mere  fact  that  he  was  Iwok- 
keeper  for  the  hospital  did  not  disqualify 
him.  as  a  per.«ou  having  an  interest  in  the 
event  of  the  suit 
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Tbe  admission  of  Dr.  Bamford's  evidence 
regarding  tbe  record  of  tbe  hospital  was  not 
so  prejudicial  to  tbe  defense  as  to  be  rerers- 
Ible  error,  and  tbe  evidence  In  tbat  regard 
was  elicited  bj  tbe  defense  upon  cross-ex- 
aulnntloa,  and  not  concerning  any  matter 
testiUed  to  upon  his  examination  in  chief. 

It  is  admissible  to  prove  the  law  of  an- 
other state  by  pei-sons  learned  therein. 

There  Is  but  one  other  contention  present- 
ed by  the  briefs  of  plaintiff  In  error.  The 
Insane  person,  Mrs.  Sarah  Palmer,  was  a 
citizen  of  Kansas,  on  a  visit  to  relatives  In 
New  York.  Her  husband  and  children  were 
domiciled  in  Kansas,  and  were  able,  and  it 
was  their  duty,  to  support  her.  She  bad 
been  theretofore  adjudged  Insane  by  tbe 
probate  court  of  Johnson  county.  Kan.  She 
was  admitted  to  the  New  York  hospital, 
plaintiff,  as  an  Indigent  insane  person,  and 
maintained  and  cared  for  by  the  hospital, 
and  tbe  expense  thereof  paid  from  an  ap- 
propriation made  by  the  legislature  of  New 
York  to  provide  an  asylum  for  its  indigent 
insane.  No  charge  was  made  for  this  service 
and  expense,  either  to  the  husband  in  his 
lifetime  or  to  tbe  wife.  She  entered  the 
asylutn.  tbe  Inst  time  in  tS93,  and  was  taken 
therefrom  by  her  sou  in  ISdC.  For  the  last 
period  of  service,  recovery  is  sought  It  is 
contended  that  inasmuch  as  she  was  admitted 
as  an  indigent  insane  person,  under  the  pro- 
visions of  tbe  New  York  statute,  and  her 
care  and  maintenance  paid  for  by  tbe  state, 
and  DO  direct  charge  made  therefor,  the  state 
is  now  entitled  to  Indemnity  from  her  prop- 
erty in  Kansas.  It  is  plain  that  the  state  of 
New  York  did  not  intend  to  provide  for 
Kansas  insane  as  a  charity.  When  its  agents 
discovered  that  tbey  had  been  providing  an 
asylum  to  a  person  not  entitled  thereto  as  a 
lawful  rigUt,  and  that  tbe  recipient  was  able 
to  refund  to  the  state  its  expense  therein, 
the  law  of  New  York  made  it  their  duty,  In 
the  name  of  tbe  hospital,  to  sue  to  recover  It 
Tbe  Judgment  Is  atHmied. 


<>  Kan.  A.  886, 

ORESIENGEB  t.  McCARTER,  Sheriff. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment. C.  D.    jQoe  18.  1000.) 
EXECUTION— ISSUANCE. 
A  sale  on  so  execution  issued  by  the  clerk 
of  a  flistriot  court  on  a  judjrment  rendered  In 
another  county  will  be  enjoined. 

Error  from  district  court,  Smith  county; 
R.  M.  Pickler,  Judge. 

Action  by  August  Greslenger  against  Como- 
dore  SlcCarter,  sheriff.  Judgment  for  de- 
fendant on  demurrer.  Plaintiff  brings  error. 
Reversed. 

Webb  McNall,   for  plaintiff  in  error,     li. 

C  Uhl,  for  4efendant  In  error. 

PER  CURIAM.  This  waa  an  action  of 
Injunction  brought  in  the  district  court  of 
Smith  county  against  tbe  defendant  ia  error. 


as  the  sheriff  of  said  county,  to  restrain  him 
from  proceeding  to  collect  under  an  execu- 
tion in  bis  hands,  certain  moneys  therein 
stated.  A  temporary  injunction  was  granted, 
and  at  a  final  hearing  a  demurrer  to  the 
petition  was  sustained  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  temporary  in- 
junction was  dissolved.  To  reverse  this,  the 
case  is  brought  here.  Tbe  sale  sought  to  be 
enjoined  was  upon  an  execution  issued  by 
tbe  clerk  of  tbe  district  court  of  Smith  coun- 
ty upon  a  Judgment  rendered  in  Wyandotte 
county,  which  is  expressly  prohibited  by 
Btatote.  The  Judgment  of  the  district  court 
is  reversed,  and  the  case  remanded  for  fur- 
ther proceedlnga. 


(10  Kan.  A.  t3) 
McCTvUNO  et  al.  t.  HOHL. 
(Contt  of  Appeals  ot   Kansas,   Northern  De- 
partment, C.  D.    June  18,  1900.) 

JUDGMENT— RES    JUDICATA— EST0PPBI<—U8 
PENDENS. 

1.  A  jadgment  dismissini;  a  case  becanse  the 
petition  does  not  state  facts  suHicient  to  con- 
Btitute  a  cause  of  action  against  tbe  defend- 
ants either  on  demurrer  or  motion  thereto  is 
not  a  bar  to  a  subsequent  suit  on  tbe  same 
cause  of  action  wherein  the  omitted  allegatioBa 
are  suvp"^- 

2.  A  party  to  a  suit  who  obtains  the  dis- 
missal thereof  upon  demurrer  or  motion  on  the 
ground  that  material  allegations  are  not  in  tbe 
petition,  will  not  be  heard  to  say  in  a  subse- 
quent suit  on  the  same  cause  of  action  that  the 
petition  did  contain  thein.  for  the  purpose  of 
claiming  a  bar  by  the  jud^^ment  of  dismissal. 

3.  This  rule  applies  to  a  purchaser  of  tbe 
subject-matter  of  the  suit  after  the  judgment 
of  dismissal,  and  who  claims  to  have  relied 
thereon  as  a  bar  to  any  other  action. 

4.  The  provisions  of  section  81  of  the  Code 
of  Civil  Procedure  apply  to  cases  pending  in 
this  court  upon  petition  in  error,  so  that  pend- 
ing the  case  in  this  court  no  third  person  can 
acquire  an  interest  In  the  subject-matter  of  the 
suit  as  against  tbe  rights  of  the  plaintiff  there- 
to; nor  is  it  requisite  that  a  supersedeas  bond 
be  given  by  tbe  niaintifl  in  the  case  in  order 
to  give  force  to  tne  provisions  of  said  section. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleaa,  Wyan- 
dotte county;   W.  O.  Holt,  Judge. 

Action  by  Rosalia  Hohl  against  Clarence 
C.  McClung  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 

J.  A.  Smith  and  T.  P.  Anderson,  for  plain- 
tiffs in  error.  Hutchings  &  Kepllnger,  for 
defendant  In  error. 


MAHAN,  P.  J.  This  was  an  action  by  the 
defendant  in  error  to  foreclose  a  mortgage 
against  the  grantee  of  the  mortgagors.  The 
Wyandotte  common  pleas  sustained  a  mo- 
tion to  dismiss  on  the  ground  that  the  peti- 
tion stated  no  cause  of  action  against  tbe 
grantees.  This  Judgment  was  reversed  July 
10,  1800.  63  Pac.  676.  Pending  the  proceed- 
ings In  error,  the  defendants  conveyed  tbe 
land  to  Peter  Orr.  and  he  conveyed  to  Rob- 
inson, Robinson  to  Qrogan,  and  be  to  tbe 
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McCIungs.  Robinson  mortgaged  to  Jaeksoii. 
When  the  case  was  returui'd  to  the  common 
l>lea!i  court  for  a  new  trhil,  the  plaintiff,  liohl, 
tiled  an  amended  petition  bringing  in  as 
parties  defendant  these  subsequent  gran- 
tees, alleging  conveyance  to  them  subject  to 
her  mortgage.  Issues  were  framed  upon  an- 
swers filed,  and  the  case  submitted  on  an 
agreed  statement  of  facts,  and  Judgment 
was  given  i>laintiff  foreclosing  her  mortgage 
against  the  defendants  by  sale  of  property. 
From  this  Judgment  the  McClungs  and  Jack- 
son prosecute  error,  and  assign  the  follow- 
ing grounds:  "(1)  That  the  court  erred  in 
giving  Judgment  for  plalntifT  on  the  agreed 
statement  of  facts.  (2)  In  overruling  their 
motion  for  Judgment  on  the  statement  of 
facts.  (3)  In  denying  their  motion  for  a 
new  trial." 

One  contention  only  is  presented  by  these 
assignments.  The  pinlutiffs  in  error  claim 
that  they  are  bona  flde  purchasers  for  value, 
and  are  protected  by  the  provisions  of  sec- 
tions 77  and  4«7  of  the  Code.  It  Is  admitted 
that  all  the  conveyances  by  which  the  title 
was  passed  from  the  original  defendants  to 
them  were  made  after  the  proceedings  in 
error  were  commenced,  and  that  each  gran- 
tee, including  plalntlfTs  in  error,  had  actual 
knowledge  of  the  pendency  of  the  proceed- 
ings in  error  and  the  purpose  and  nature 
thereof.  We  content  ourselves  with  saying 
that  the  facts  of  the  case  do  not  bring  them 
within  the  provisions  of  either  section  77  or 
407  of  the  Code.  The  provisions  of  section 
77  apply  to  cases  where  Judgment  was  ren- 
dered upon  constructive  service,  and  appli- 
cation is  made  by  the  defendants  to  set  It 
aside,  and  permit  them  to  make  a  defense. 
In  such  cases  it  is  provided  that  the  setting 
aside  the  Judgment  to  permit  defense  to  be 
made  shall  not  affect  the  title  to  any  prop- 
erty being  the  subject  of  the  Judgment,  and 
which  by  or  in  consequence  of  the  Judgment 
shall  have  passed  to  a  purchaser  in  good 
faith.  In  this  class  of  cases,  after  petition 
filed  for  a  new  trial  and  service  of  summons 
thereon,  as  provided  by  the  statute,  no  one 
could  become  a  purchaser  in  good  faith, 
within  the  meaning  of  the  section,  If  the 
Judgment  should  be  set  aside,  and  the  de- 
fendants below  succeetl.  Section  467,  by 
its  terms,  applies  to  rases  where  lands  have 
been  sold  under  the  Terms  of  the  Judgment, 
or  on  execution  issued  on  the  Judgment. 
The  plaintiffs  in  error  took  title  to  the  land 
subject  to  Mrs.  Hohl's  mortgage  lien.  The 
Judgment  dismissing  the  case  for  want  of 
sufflcient  allegations  of  fact  to  constitute  a 
cause  of  action  did  not  in  terms  or  by  its 
legal  effect  discharge  this  Hen,  or  render  it 
unavailable  to  Mrs.  Hobl  as  against  the 
Reeds,  or  the  plaintiffs  in  error  claiming 
through  them.  Had  she  elected  to  abide  tlie 
Judgment  of  dismissal,  and  had  brought  im- 
mediately a  new  action  containing  the  nec- 
essary allegations  which  were  absent  from 
her  former  petition,  it  could  not  have  been 


urged  by  the  Aeeds,  or  those  claiming  un- 
der them,  that  the  former  petition  was  suffi- 
cient, or  that  the  added  allegation  or  allega- 
tions were  not  essentially  additional  allega- 
tions, and  necessary  to  constitute  a  cause  of 
action  on  the  mortgage  against  them.  They 
would  not  be  permitted  to  thus  play  fast 
and  loose  with  the  court,  as  was  said  by  the 
supreme  court  in  McLaughlin  v.  Doane,  40 
Kan.  3SM,  19  Pac.  85a.  It  was  on  this  basis 
the  plaintiffs  in  error  were  required  to  take 
notice  of  the  effect  of  the  common  pleas 
Judgment  at  the  time  they  bought  the  prop- 
erty. It  was  also  the  subject-matter  of  liti- 
gation between  Mrs.  Hohl  and  their  gran- 
tors at  the  time  they  purchased,  and  under 
the  provisions  of  section  81  of  the  Code  they 
could  not  acquire  a  title  that  would  affect 
the  rights  of  Mrs.  Hohl.  That  section  does 
not  attempt  to  define  or  limit  the  doctrine  of 
lis  pendens  as  It  e.xisted,  but  does  provide 
when  an  action  shall  be  held  to  be  pending 
so  as  to  render  the  doctrine  of  lis  pendens 
applicable.  See  Smith  v.  Kimball,  %  Kan. 
474,  13  Pac.  801.  It  is  immaterial  whether 
you  call  the  proceedings  in  error  an  origi- 
nal action  or  a  continuation  of  the  one  be- 
gun in  the  common  pleas  court.  An  action 
was  pending  in  a  court  of  record  between 
the  grantors  of  the  plaintiffs  in  error  and 
Mrs.  Hohl,  by  the  result  of  which  not  only 
the  Reeds,  but  all  parties  acquiring  rights  In 
the  subject-matter  of  the  suit  iiending  the 
suit  are  bound.  Counsel  for  plaintiffs  in  er- 
ror say  as  to  this  that  it  docs  not  bold,  be- 
cause no  supersedeas  bond  was  filed  to  stay 
the  execution  of  the  Judgment  of  dismissal, 
and  cite  us  to  Evans  v.  Kahr,  00  Kan.  7*25, 
57  Pac.  l>r>0,  58  Pac.  467.  The  application  of 
the  provisions  of  section  81  does  not  depend 
on  the  tiling  of  any  supersedeas  or  other 
bond.  That  case  (Evans  v.  Kahr,  supra) 
was  governed  by  the  provisions  of  section 
4<S7,  and  there  was  no  opportunity  to  apply 
the  doctrine  of  lis  pendens  there.  So  said 
the  supreme  court  in  that  case. 

Contending  that  the  judgment  of  dis- 
missal was  res  adjudicata.  and  had  the  ef- 
fect to  release  the  land  from  Mra.  Hohl's 
claim  of  mortgage  lien,  and  that  hence  no 
subsequent  action  could  have  been  sustain- 
ed by  her  to  foreclose  it,  and  that  in  pur- 
chasing the  property  the  grantees  of  Reeds 
and  others  had  a  right  to  so  regard  it,  coun- 
sel cite  Brown  v.  Klrkbrlde,  19  Kau.  588; 
McLaughlin  v.  Doane,  40  Kan.  302.  19  Pac. 
SOS.  In  Brown  v.  Klrkbrlde,  on  page  590, 
the  court  recognizes  the  distinction  so  clear- 
ly drawn  by  the  I'nitetl  States  supreme 
court  in  Gould  v.  Railroad  Co..  91  U.  S.  526, 
23  L.  Ed.  410,  wherein  it  is  said:  "But  If 
the  plaintiff  fails  on  demurrer  to  his  first 
action  from  tlie  omission  of  an  essential  al- 
legation in  his  declaration  which  is  supplied 
in  his  second  suit,  the  Judgment  in  tlie  first 
suit  is  not  a  bar  to  the  second."  We  cannot 
see,  in  view  of  this  rule,  how  the  plaintiffs 
in  error  can  derive  a  grain  of  comfort  from. 
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McLaughlin  t.  Doane.  See,  also,  Moore  t. 
Dunn,  41  Ohio  St.  62.  The  Judgment  Is  af- 
firmed. 


(10  Kan-App.  lOS) 

ANTHONY  V.  MOTT  et  al. 

(Court  o(  Appeals  of   Kansas.   Northern  De- 

paitmeut,  C.  D.    June  18,  1000.) 

MORTGAGE— ASSUMPTION  — PAYMENT  —  BUR- 
DEN  OP  PROOF. 

1.  The  purchaser  of  mortKaKed  real  estate, 
who  assumed  the  payment  of  the  invumbrauee, 
though  not  b.v  the  terms  of  the  conveyance, 
may  charge  his  grantee  with  the  payment  of 
the  mortgage  debt. 

2.  The  plea  uf  payment  is  an  afflrmative 
plea,  and  the  burden  of  proof  is  apon  the  party 
pleading  payment. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
comity;   William  Thomson,  .Judge. 

Action  by  Hose  L.  Anthony  against  Charles 
R.  Mott  and  Howard  P.  Antliony.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Modified. 

The  plaintiff  In  error,  Rose  L.  Anthony,  as 
plaintiff,  brought  her  action  against  Peter 
Stauffer,  David  Starkweather,  David  Harsh; 
trustee,  W.  P.  Ingram,  and  Charles  R.  Mott 
and  Howard  P.  Anthony  as  administrators 
of  the  estate  of  Cynthia  Anthony,  deceased, 
to  quiet  her  title  to  certain  real  estate  In 
Pottawatomie  county.  Service  by  publica- 
tion only  was  had  upon  all  of  the  defend- 
ants. Judgment  quieting  her  title  was  ren- 
dered upon  default  on  December  20,  1897. 
The  defendants  in  error  Mott  and  Anthony, 
as  administrators,  on  August  1.  1888,  filed 
their  motion  to  open  up  the  Judgment,  and 
that  they  be  permitted  to  defend,  which  was 
accordingly  done.  These  defendants  filed 
their  answer  and  cross  petition.  In  the  mean- 
time plaintiff  in  error  sold  the  real  estate 
in  question  to  Schwarz  and  Crossnickle.  The 
purchasers  were  made  parties  to  the  action 
upon  motion  of  Mott  and  Anthony,  as  ad- 
ministrators, and  filed  their  answer  to  the 
cross  petition.  The  plaintiff  In  error  filed 
her  reply  to  the  cross  petition  of  Mott  and 
Anthony,  who  also  filed  their  replies  to  the 
answers  of  Schwara  and  Oossnlckle.  Upon 
the  Issues  thus  Joined  the  cause  was  called 
for  trial,  a  Jury  being  waived.  Thereupon 
Mott  and  Anthony  dismissed  their  cross  pe- 
tition as  to  Schwarz  and  Crossnickle.  The 
cause  proceeded  to  trial  upon  the  petition  of 
Rose  I..  Anthony,  cross  petition  of  the  de- 
fendants Mott  and  Anthony  as  administra- 
tors, and  the  reply.  The  trial  court  made  its 
findings  of  fact  and  conclusions  of  law  in 
writing  as  follows:  "First,  that  the  mort- 
gage set  forth  by  said  defendant  executors 
as  having  been  made  by  George  H.  Anthony 
to  C^ynthla  Anthony  was  assumed  by  George 
T.  Anthony,  since  deceased;  second,  that 
the  same  was  thereafter  assumed  by  the 
plaintiff  herein  in  a  certain  deed  made  to  her 
of  the  lands  therein  descril)«d  by  said  George 
I.  Anthony;   third,  that  at  the  time  of  the 


commencement  of  this  action  the  note  secured 
by  said  mortgage  was  in  full  force  and  vir- 
tue, so  far  as  the  same  had  not  been  paid; 
fourth,  that  prior  to  the  commencement  of 
this  action  the  plaintiff  had  made  payments 
thereon  aggroRHtlng  the  sum  of  $.530.20; 
fifth,  that  at  this  date  tliere  Is  due  and  ow- 
ing the  defendant  executors  of  said  Cynthia 
Anthony  the  sum  of  $124.32."  The  court 
rendered  Judgment  in  favor  of  Mott  and 
Anthony,  ns  administrators,  against  Rose  L. 
Anthony  for  $124.32  and  eost.s.  the  Judgment 
lo  draw  Interest  at  the  rate  of  10  per  cent, 
per  annum.  The  plaintiff,  as  plaintiff  In  er- 
ror, prepared  her  case-made,  presents  the  rec- 
ord to  this  court  for  review,  and  alleges  er- 
ror In  the  proceedings  of  the  trial  court.  The 
plaintiff  excepted  to  the  first,  third,  and  fifth 
findings  of  fact  and  the  Judgment;  filed  her 
motion  for  a  new  trial,  which  was  overruled; 
and  as  plaintiff  In  error  presents  the  record 
to  this  court  for  review. 

Benson  &  Smart,  for  plaintiff  in  error.  W. 
S.  Jenks,  for  defendants  in  error. 

Mcelroy,  J.  (after  stating  the  facts). 
The  questions  presented  by  the  assignments 
of  error  and  by  the  argument  of  counsel  we 
will  take  up  in  order:  That,  as  George  T. 
Anthony  never  assumed  or  agreed  to  pay  this 
mortgage  debt,  the  assumption  of  the  same 
by  his  grantee  was  without  consideration, 
and  not  binding  upon  her.  George  H.  An- 
tliony and  wife,  on  the  Ist  day  of  October. 
1875,  executed  and  delivered  their  promisso- 
ry note  to  Cynthia  Anthony,  whereby  they 
promised  to  pay  to  her  order,  five  years  after 
date,  the  sum  of  $1,127.33.  For  the  purpose 
of  securing  the  payment  thereof  they  exe- 
cuted their  real-estate  mortgage  upon  the  S. 
W.  %  of  section  14,  and  the  S.  E.  %  of  sec- 
tion 15,  township  7,  range  11.  (Jeorge  H. 
Anthony  and  wife,  on  the  30th  day  of  De- 
cember, 1887,  conveyed  the  same  lands  to 
George  T.  Anthony  "in  consideration  of  the 
sum  of  $1  and  other  valuable  consideration 
to  them  In  hand  paid."  George  T.  An- 
thony, on  the  3d  day  of  August,  18S»6,  con- 
veyed the  same  lands  to  his  wife.  Rose  L. 
Anthony.  This  last  deed  recites  "that  the 
premises  are  free,  clear,  discharged,  and  un- 
incumbered of  and  from  all  former  and  other 
grants,  titles,  charges,  estates,  Judgments, 
taxes,  assessments,  and  incumbrances  of 
what  nature  or  kind  soever,  except  one  cer- 
tain mortgage  to  Oynthia  Anthony,  on  which 
there  is  a  balance  due  of  $010.40,  and  which 
grantee  is  to  assume  and  discharge."  By  the 
terms  of  the  deed  of  conveyance  made  by 
(Jeorge  H.  Anthony  and  wife  to  George  T. 
Anthony  the  grantee  did  not  assume  or  agree 
to  pay  the  mortgage  Indebtedness.  Howev- 
er, after  the  lands  were  conveyed  to  him 
he  made  various  payments  of  Interest  and 
principal  upon  the  note  and  mortgage.  He 
prepared  and  delivered  to  Cynthia  Anthony 
a  statement  of  account,  In  which  he  cbar- 
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ged  himself  with  this  Indebtedness.  He  also 
entered  into  a  written  agreement  with  her 
that  the  rate  of  interest  from  a  certain  date 
—presumably  from  the  date  the  lands  were 
conveyed  to  him— should  be  7  per  c«it.  It 
appears  that  at  all  times  after  he  purchased 
the  lands  he  treated  this  mortgage  debt  as  if 
he  was  the  payor.  The  testimony  of  George 
H.  Anthony  is  sufficient  to  lead  one  to  the 
conclusion  that  this  indebtedness  was  assum- 
ed by  his  grantee  as  a  part  of  the  purchase 
money.  If  George  T.  Anthony  was  legally 
liable  for  the  i>ayment  of  the  amount  due 
upon  the  mortgage,  he  had  a  right  to  charge 
his  grantee  with  its  payment  as  a  part  of 
the  consideration  for  the  conveyance  of  the 
lauds  to  her.  The  first,  second,  and  third 
findings  are  supported  by  evidence,  and  are 
the  proper  conclusions  under  the  evidence. 

The  only  remaining  question  for  consider^ 
ation  is  as  to  whether  this  was  paid  prior 
to  the  commencement  of  the  action.  The 
amount  due  on  principal  and  interest  August 
3,  1896,  was  $610.40.  The  plea  of  payment 
is  an  affirmative  plea,  and  the  burden  of 
proof  is  on  the  party  who  asserts  payment 
The  record  shows  and  the  court  found  pay- 
ments as  follows:  September  1,  1S96,  by 
draft  ?30.20;  October  7,  1800,  by  draft  $400; 
March  18,  1807,  by  draft,  $100,— making  a 
total  payment  of  $5:i0.20.  The  plalnUff  in 
error  contends  that  she  paid  March  24,  1807, 
by  drafts  from  Streeter's  Bank  of  Westmore- 
land, $100.  The  evidence  as  to  this  last 
payment  is  very  un-satlsfactory.  There  Is 
some  testimony  in  the  record  tending  to 
show  that  this  was  the  draft  of  March  18th, 
which  had  been  returned  for  indorsement 
We  are  unable  to  say  which  of  these  con- 
tentions are  correct.  The  burden  of  proof 
being  upon  the  plaintiff  in  error  to  establish 
the  fact  of  payment,  she  must  prove  the  al- 
leged payment  by  a  preponderance  of  the 
testimony.  The  trial  court  found  against  the 
plaintiff  upon  this  contention,  and  we  are  un- 
able to  say  that  the  court  erred;  hence  the 
liudiugs  in  this  regard  are  conclusive.  The 
court  found  that  the  Judgment  should  bear 
Interest  at  the  rate  of  10  per  cent  This  was 
error.  The  judgment  should  bear  interest  at 
7  per  cent.  This  matter  does  not  appear  to 
have  been  brought  to  the  attention  of  the 
trial  court  The  JudRment  will  be  modified 
so  that  it  will  draw  interest  at  the  rate  of 
7  per  cent  and  affirmed  as  modified.  All 
concur. 


(9  Kan.App.  471) 

EASTWOOD  V.  OARTEH  et  al. 
(Oourt  of  Appcnls  of  Kansas,  Xorthorn  Depart- 
ment, C.  D.    June  18.  1000.) 
SHERIFFS  RETURN— IMPEACHMENT. 
A  8h(>riff's  return  with  respect  to  the  serv- 
h-o  of  oriKinnl  process   may   l)e  impeached   so 
fiir  as  it  states  jiirisilictioiinl  facts,  where  the 
facts  stated  are  not  within  the  personal  knowl- 
edjce  of  the  orticcr.  but  as  ti>  all  matters  sti-.ted 
iu  his  returu  which  are  within  the  otlicer's  per- 


sonal knowledge  the  return  is  conclusive  as  be- 
tween the  parties  to  the  action. 
(Syllabus  by  the  Court.) 

Error  from  district  court  Jewell  county; 
R.  M.  Pickler,  Judge. 

Action  by  William  Eastwood  against  Hen- 
ry R.  Carter  and  J.  W.  Cubbison.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

G.  H.  Bailey,  for  plaintiff  in  error.  F.  R. 
Forrest  and  Eben.  P.  Hotchkiss,  for  defend- 
ants in  error. 

Mcelroy,  J.  This  action  was  brought  by 
William  Eastwood,  the  plaintiff  in  error  as 
plaintiff  below,  against  Henry  B.  Garter  and 
J.  W.  Cubbison,  to  set  aside  a  Judgment  ren- 
dered against  him  in  favor  of  Carter,  and  to 
enjoin  the  defendants  from  selling  property 
upon  an  execution  issued  thereon.  A  trial 
was  had  before  the  court  without  a  Jury, 
which  resulted  in  findings  and  Judgment  for 
the  defendants  against  the  plaintiff  for  costs 
of  suit  A  motion  for  a  new  trial  was  over- 
ruled, the  plaintiff  excepted,  and  presents 
the  record  to  this  court  for  review. 

It  appears  that  on  the  31st  day  of  January, 
1898,  Carter  brought  an  action  in  the  dis- 
trict court  of  Jewell  county  against  William 
Eastwood  for  the  recovery  of  $411.25  upon 
a  promissory  note,  together  with  Interest  at 
10  per  cent  from  August  3,  1805;  that  on 
that  date  a  summons,  in  form  and  substance 
as  required  by  the  statute,  was  duly  Issued 
and  delivered  to  the  sheriff  for  service.  The 
summons    was   indorsed    as    follows:    "No. 

2,578.    Summons.    ,  Plaintiff,  vs. , 

Defendant  Suit  brought  for  the  recov- 
ery of  money.  Amount  claimed,  $411.25,  with 
interest  from  the  3d  day  of  August  1805, 
at  the  rate  of  10  per  cent  per  annum.  J.  M. 
Livengood,  Clerk  District  Court."  The  sum- 
mons was  returned  within  the  time  pre- 
scribed, with  the  following  certificate  of  serv- 
ice indorsed  thereon:  "State  of  Kansas, 
Jewell  County— ss.:  I  received  this  writ  the 
31st  day  of  January,  1808,  and  on  January 
31,  1808,  served  the  same  by  delivering  a 
copy  thereof,  with  the  indorsements  thereon, 
duly  certified,  to  the  within-named  Wm. 
ICastwood,  personally.  J.  W.  Cubbison,  Sher- 
iff. O.  H.  Durand,  Undersherlff."  The  de- 
fendant Eastwood  made  no  appearance  in 
the  trial  court  Judgment  was  rendered 
against  him  for  the  sum  of  $522.22,  with  h>- 
terest  and  costs  of  suit  An  execution  was 
duly  issued  upon  the  Judgment  which  was 
placed  in  the  hands  of  Cubbison  as  sheriff, 
who  levied  upon  and  was  about  to  sell  the 
property  of  the  Judgment  debtor.  This  ac- 
tion was  Instituted. 

UiK)n  the  trial  the  plaintiff  in  error  sought 
to  show  by  oral  testimony,  and  by  a  copy  of 
the  summons  served,  that  there  was  no  In- 
dorBcment  of  tiie  amount  for  which  plaintiff 
claimed  Judgment  The  only  question  present- 
ed is  as  to  whether  the  court  erred  In  exclud- 
ing this  testimony  or  no.    The  original  sum-> 
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mons,  In  substance,  form,  and  as  to  Indorse- 
ments, contained  all  that  ttae  statute  required. 
The  officer's  return  shows  thac  he  served  the 
summons  by  delivering  a  copy  thereof,  with 
the  indorsements  thereon,  duly  certified,  to 
the  defendant  personally.  The  only  question, 
therefore,  arises  upcm  the  action  of  the  trial 
court  in  refusing  to  permit  tlte  plaintiff  in 
this  manner  to  impeach  the  officer's  return. 

A  sheriff's  return,  with  respect  to  service 
of  original  process,  may  be  impeached  so  far 
as  it  states  facts  upon  which  Jurisdiction 
depends,  where  the  facts  stated  do  not  come 
within  the  personal  knowledge  of  the  sher- 
iff. In  the  case  at  bar  the  sheriff  In  bis  re- 
turn states  that  he  served  the  summons  by 
delivering  a  copy  thereof,  with  the  indorse- 
ments thereon,  duly  certlfled,  to  the  defend- 
ant personally.  The  manner  of  service  made 
by  the  officer  was  within  his  personal  knowl- 
edge, and  his  return  In  this  respect  Is  con- 
clusive as  between  ttae  parties.  The  return 
cannot  be  questioned  in  an  action  brought  to 
enjoin  the  enforcement  of  the  Judgment  bas- 
ed upon  such  service.  The  authorities  relied 
upon  by  the  plaintiff  In  error  are  not  appli- 
cable to  the  question  under  consideration. 
The  question  presented  has  been  determined 
by  the  supreme  court  adversely  to  the  plain- 
tiff In  error  In  Goddard  v.  Harbour,  56  Kan. 
749,  44  Fac.  1053.  The  court  properly  ex- 
cluded the  offered  evidence.  The  Judgment 
is  affirmed.    All  the  Judges  concurring. 


STATB3  v.  DBVBS. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, C.  D.    June  18,  1900.) 

CRIMINAL  LAW— TRIAL. 
Under  Gen.  St.  1897,  c.  102,  i  216,  pro- 
viding that  neglect  or  refasal  of  a  person  ac- 
cused to  testify  shall  not  be  referred  to  by 
the  prosecuting  attorney,  where  defendant 
failed  to  testify,  remarks  by  the  prosecuting 
attorney,  in  an  address  to  the  jury,  as  to  why 
the  "gentlemen"  did  not  impeach  the  witness 
for  the  prosecution,  is  ground  for  reversal. 

Appeal  from  district  coort,  Dickinson  coun- 
ty; O.  L.  Moore,  Judge. 

Charles  Deves  was  convicted  of  illegal  sale 
of  liquors,  and  appeals.    Reversed. 

R.  H.  Kane  and  W.  S.  Roork,  for  appellant 
S.  B.  Smith  and  Allen  &  Towner,  for  the 
State. 

PER  CURIAM.  The  appellant,  Charles 
Deves,  was  charged,  Jointly  with  one  An- 
thony King,  with  the  unlawful  sale  of  intoxi- 
cating liquors  upon  two  counts,  and  in  a 
third  count  with  maintaining  a  nuisance,  un- 
der the  prohibitory  liquor  law.  His  co-de- 
fendant. King,  was  acquitted,  and  the  appel- 
lant was  found  guilty  upon  the  second  count 
of  the  Information,  and  acquitted  upon  the 
first  and  third.  His  motion  for  a  new  trial 
was  overruled.  The  only  evidence  which  In 
any  manner  tends  to  support  the  verdict  was 
that  of  one  U  E.  Humphrey.    This  witness 


testified  that  for  15  years  he  resided  In  the  - 
town  of  Chapman,  where  the  offense  was 
alleged  to  have  been  committed;  that  he  was 
acquainted  with  the  defendants;  that  he  saw 
them  on  the  18th  day  of  October,  1899,  In 
their  place  of  business;  that  he  purchased 
from  them  one  half  pint  of  whisky  for  the 
sum  of  25  cents.  There  is  no  detailed  state- 
ment as  to  what,  If  anything,  the  appellant 
did  in  connection  with  this  sale  of  liquors. 
The  testimony  Is  wholly  insufficient  to  sup- 
port the  verdict 

During  the  closing  argument  of  counsel  for 
the  prosecution  the  assistant  prosecutor  made 
some  statements  to  which  the  defendant  ex- 
cepted; whereupon  the  attorney  stated,  "I 
was  not  alluding  to  the  failure  of  the  defend- 
ants to  take  the  stand,"  or,  as  stated  by  other 
witnesses,  "I  was  not  referring  to  the  de- ' 
fendants'  not  testifying."  The  attorney  who 
made  the  closing  argument  for  the  prosecu- 
tion says  that  In  bis  address  to  the  Jury, 
among  other  things,  he  said:  "Why  didn't 
the  gentlemen  bring  forward  witnesses  to 
Impeach  the  old  man?  Why  didn't  they 
[meaning  the  lawyers  for  the  defendants] 
deny  it  [meaning,  why  didn't  the  lawyers 
deny  that  the  old  man.  Sage,  was  an  honored 
and  respected  citizen,  whose  character  and 
reputation  was  good  and  above  reproach,  by 
putting  witnesses  on  the  stand  who  would 
Impeach  his  general  reputation  for  truth  and 
veracity]  ?"— at  which  time  counsel  for  de- 
fendants took  exception  to  his  remarks,  and 
he  inunedlately  addressed  the  court  as  fol- 
lows, "I  was  not  referring  to  the  defendants' 
denying  It"  Neither  of  the  defendants  testi- 
fied upon  the  trial. 

Section  218,  c.  102,  Oen.  St  1897,  provides: 
"The  neglect  or  refusal  of  the  person  on  trial 
to  testify,  or  of  a  witness  to  testify  in  behalf 
of  her  husband,  shall  not  raise  any  presump- 
tion of  guilt  nor  shall  that  circumstance  be 
referred  to  by  any  attorney  prosecuting  in 
the  case,  nor  shall  the  same  be  considered 
by  the  court  or  Jury  before  whom  the  triai 
takes  place."  Any  reference  by  an  attorney 
prosecuting  In  a  criminal  case,  in  his  address 
to  the  Jury,  to  the  fact  that  defendant  has 
neglected,  failed,  or  refused  to  testify,  con- 
stitutes misconduct.  A  party  lawfully  be- 
fore the  court  for  trial  tipon  a  criminal  charge 
is  entitled  to  a  fair  trial  under  ttae  forms 
of  law  before  he  may  be  convicted.  For  the 
reasons  hereinbefore  stated,  defendant  is  en- 
titled to  a  new  trial,  and  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  Hie 
Judgment  is  reversed,  and  case  remanded 
for  a  new  trial. 


(t  Kan.App.  4<7) 
THAYER  ▼.  MARTIN  et  al. 
(Court  of   ApppaJF  of   Kansas.   Northern   Dp- 
paitnient  C  D.    June  la  1900.) 
ESTOPPEL   IN   PAIS. 
A   landowner    who    obtains    possession    of 
certain   premises    by   reason   of   a    noti<H'   con- 
taining certain  admissions  as  to  the  right  u( 
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the  occupant  to  crops  pawing  thereon  is  estop- 
ped from  denying  the  correctness  of  the  admis- 
sions so  made,  to  the  prejudice  of  said  occu- 
pant, who  relied  thereon. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Dickinson  coun- 
ty; O.  li.  Moore,  Judge. 

Action  by  R.  H.  Thayer  against  D.  W. 
Martin  and  Annie  J.  Martin.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
llrmed. 

Hurd  &  Hurd,  for  plaintiff  in  error.  C.  S. 
Crawford,  for  defendants  in  error, 

WELLS,  J.  Prior  to  the  20th  day  of  Au- 
gust, A.  D.  1808,  the  plaintiff  was  the  owner 
of  a  section  of  land  In  Dickinson  county, 
state  of  Kansas,  which  was  occupied  by  the 
defendants  In  error  as  bis  tenants.  The 
lease  was  in  writing,  and  by  its  terms  expir- 
ed on  tbe  1st  day  of  March,  1899.  On  the 
28th  day  of  August,  1898,  tbe  parties  to  this 
action  (the  plaintiff  in  error  acting  by  George 
Merrill,  his  agent)  made  a  contract  in  writ- 
ing by  the  terms  of  which  the  plaintiff  in  er* 
ror  agreed  that  if  tbe  defendants  in  error 
would  make  certain  payments  and  perform 
certain  coTenants,  In  said  instrument  in  writ- 
ing mentioned,  the  plaintiff  in  error  would 
convey  said  section  of  land  to  the  defendants 
in  error.  By  tbe  terms  of  said  contract  the 
defendants  In  error  agreed  to  pay  the  plain- 
tiff in  error  $8,320,— $100  in  cash,  $900  on  or 
before  November  15,  1898,  and  $1,000  on 
March  1,  1899,  at  which  time  a  deed  was  to 
be  executed,  and  a  mortgage  taken  back  for 
$6,320,  the  balance  of  the  purchase  money. 
The  contract  provided:  "And  in  case  of  the 
failure  of  tbe  said  party  of  the  second  part 
to  make  either  of  the  payments  or  to  per- 
form any  of  the  covenants  on  their  part  here- 
by made  and  entered  into,  this  contract  shall, 
at  the  option  of  the  party  of  the  first  part, 
be  forfeited  and  determined,  and  the  party 
of  the  second  part  shall  forfeit  all  payments 
made  by  them  on  this  contract,  and  said  pay- 
ments shall  be  retained  by  said  party  of  the 
first  part  in  full  satisfaction  and  in  liquida- 
tion of  ail  damages  by  him  sustained,  and  he 
shall  have  the  right  to  re-enter  and  take  pos- 
session of  the  premises  aforesaid."  After 
the  payment  of  $100  at  the  time  of  the  execu- 
tion of  the  contract,  no  further  payments 
were  made;  and  during  the  month  of  Sep- 
tember, 1898,  and  after  the  execution  of  said 
contract  of  purchase,  and  l)efore  the  maturi- 
ty of  the  first  time  payment,  the  defendants 
In  error  planted  a  crop  of  wheat  on  the  land. 
The  defendants  In  error  failed  to  make  the 
payment  of  $900  at  maturity,  on  tbe  15th  day 
of  November,  1898,  and  notified  the  plaintiff 
in  error  that  they  would  not  make  the  pay- 
ment of  $1,0(X)  to  mature  on  tbe  Ist  day  of 
March,  1899.  On  the  28th  day  of  February, 
1809,  the  plaintiff  in  error,  by  George  Merrill, 
His  agent,  served  tbe  defendants  in  error 
with  a  notice  In  writing  as  follows:  "Notice. 
To  David  W.  Martin  and  Annie  J.  Martin: 


jTou  are  hereby  notified  that  you  have  failed 
to  pay  the  $900.00  on  or  before  the  15th  day 
of  Noveml>er,  1898,  according  to  the  terms  of 
a  contract  for  the  purchase  of  all  of  section 
34,  township  15  south,  of  range  1  east  of  the 
sixth  principal  meridian,  In  Dickinson  coun- 
ty, state  of  Kansas,  entered  into  between' 
you  and  me  on  the  20th  day  of  August,  1898. 
You  are  hereby  notified  that  I  hereby  elect 
that  said  contract  be  forfeited  and  determin- 
ed, and  that  I  shall  retain  the  same  in  full 
satisfaction  and  in  liquidation  of  all  damages 
by  me  sustained  to  this  date.  R.  H.  Tbayer, 
by  George  Merrill,  Agent.  Dated  Abilene, 
Kansas,  February  28,  1899."  And  at  the 
same  time  and  In  tbe  same  manner  another 
notice  was  served  on  tbe  defendants,  of 
which  the  following  is  a  copy:  "Notice.  To 
David  W.  Martin  and  Annie  J.  Martin:  Yon 
are  hereby  notified  that  your  lease  on  the 
following  described  premises,  situated  In 
Dickinson  county,  state  of  Kansas,  to  wit, 
all  of  section  thirty-four  in  township  13 
south,  of  range  one  east  of  the  sixth  princi- 
pal meridian,  will  expire  on  to-morrow, 
March  1st,  1899,  and  that  I  will  expect  pos- 
session of  said  premises  at  that  time,  accord- 
ing to  the  terms  of  said  lease.  You  will,  of 
course,  be  permitted  to  enter  upon  the  land 
for  the  purpose  of  harvesting  the  crop  of  fall 
wheat  you  now  have  planted;  but  I  shall  ex- 
pect the  full  and  complete  possession  of  all 
tbe  buildings,  and  of  all  the  land  not  plant- 
ed to  fall  wheat.  R.  H.  Thayer,  by  George 
Merrill,  Agent.  Dated  Abilene,  Kansas,  Feb. 
28,  1899."  A  few  days  afterwards  the  de- 
fendants In  error  moved  off  the  place.  The 
wheat  referred  to  in  the  last  notice  waa 
ready  to  harvest  about  July  3,  1899;  and  tbe 
defendants  In  error  claimed  tbe  same,  and 
were  about  to  harvest  and  remove  it  from 
the  place,  when  they  were  enjoined  from  so 
doing.  This  injunction  was  afterwards  va- 
cated, and  by  stipulation  of  parties  the 
wheat  was  marketed,  and  proceeds  deposited 
In  a  bank,  to  await  the  final  adjudication  of 
their  respective  rights  thereto.  Upon  a  final 
hearing  the  court  held  that  the  plaintiff  was 
entitled  to  one-third  of  the  money,  and  the 
defendants  to  two-thirds  thereof,  and  divid- 
ed the  costs.  To  reverse  this  Judgment,  the 
case  is  brought  to  this  court. 

The  first,  second,  and  third  specifications 
of  error  relate  to  the  notice  to  quit,  and  the 
admission  therein  that  the  defendants  had 
the  right  to  re-enter  and  harvest  the  wheat, 
HUd  that  under  said  notice  they  left  tbe 
premises.  This  was  competent  evidence,  and 
the  notice  amounted  to  an  admission  of  the 
defendants'  right  to  the  wheat;  and  they 
accepted  under  it,  and  complied  with  its  de- 
mands, and  had  a  right  to  rely  upon  its 
terms,  if  the  plaintiff  authorized  the  same, 
or  if  the  defendants  had  a  right  to  rely 
thereon  as  the  act  of  the  plaintiff.  All  the 
business  in  relation  to  the  land  in  question 
between  the  i)laiutiff  and  defendants  was,  on 
behalf  of  the  plaintiff,  with  the  agent  who 


Digitized  by 


Google 


Kan.) 


GREENWALT  t.  BASTIAN. 


513 


served  this  notice;  and,  as  said  notice  was 
within  the  apparent  scope  of  his  agency,  the 
principal  is  bound  thereby.  Besides,  in  this 
case  the  agent  was  expressly  authorized  to 
employ  connsel,  which  he  did,  and  the  no- 
tice in  question  was  prepared  and  served  un- 
der his  direction. 

We  do  not  find  anything  in  the  record  to 
authorize  the  court  to  award  one-third  of 
the  proceeds  to  the  plaintiff.  It  would  ai>- 
pear  to  be  the  landlord's  share  under  the 
lease,  but  the  lease,  or  Its  terms  upon  this 
subject,  does  not  appear.  However,  of  this 
the  plaintiff  cannot  complain.  It  may  be 
that  the  contract  of  sale  terminated  the 
lease,  and  upon  a  forfeiture  thereof  the 
rights  of  the  defendants  in  the  laud  were 
absolutely  forfeited,  or  it  may  he  that  even 
under  the  lease  the  lessee  would  not  have 
any  right  to  the  crops  harvested  at  the  time 
of  the  termination  of  the  tenancy;  but  the 
plaintiff  elected  otherwise,  and,  having  made 
that  election,  and  the  other  party  accepting 
under  its  terms,  the  plaintiff  is  bound  there- 
by. The  judgment  of  the  district  court  is 
affirmed. 


(10  Kan.App.  101) 

GREENWALT  et  ai.  v.  BASTIAN. 
(Court  of   Appeals  of   Kansas,  Northern   De- 
partment. C.  D.    June  18,  1900.) 

ANCILLARY  EXECUTOR— SUIT  BY  EXECUTOR. 
B.,  a  rosidcnt  of  Ppnusylvania,  died  at  her 
home,  testate.  Her  -will  was  duly  probated, 
and  the  executor  mentioned  therein  qualified. 
Said  executor  instituted  an  action  in  the  dis- 
trict court  of  Brown  county,  Kan.,  asninst  a 
resident  of  said  county,  upon  a  promissory  note 
given  by  him,  for  borrowed  money,  to  the  tes- 
tate in  her  lifetime,  .\fterwards  an  ancillary 
administrator  with  the  will  annexed  was  ap- 
pointed by  the  probate  conrt  of  Brown  county, 
but  said  estate  owed  no  debts  and  had  no  prop- 
erty in  said  county,  except  the  claim  sued  on. 
The  ancillary  administrator  claimed  to  be  en- 
titled to  the  proceeds  of  the  note,  and  prayed 
judgment  therefor.  Held,  that  judgment  was 
properly  rendered  on  said  note  in  favor  of  the 
executor. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Brown  coun- 
ty;  W.  I.  Stuart,  Judpo. 

.\ction  by  Morris  Bastlan  against  A.  J. 
Greenwalt  and  Elizabeth  Greenwalt.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Affirmed. 

James  Faiioon,  for  plaintiffs  in  error. 
Means  &  Smith,  for  defendant  in  error. 

WELLS,  J.  On  February  12,  1808.  Mary 
E.  Bastlan,  a  resident  of  Lehigh  county.  Pa., 
died  testate.  Her  will,  which  was  duly  ad- 
mitted to  probate  in  said  county,  appointed 
Morris  Bastlan,  the  defendant  in  error,  the 
executor  of  her  said  will,  and  he  duly  qual- 
ified as  such.  On  March  20,  18!)9,  the  said 
executor  began  an  action  in  the  district 
court  of  Brown  county,  Kan.,  against  A.  J. 
Greenwalt  for  .fLOOO  and  interest,  due  on  a 
certain  promissory  note  given  by  the  said  A. 
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J.  Greenwalt  to  the  said  Mary  Bastlan  in 
her  lifetime.  To  the  petition  filed  in  said 
action  the  said  A.  J.  Greenwalt  answered  by 
setting  up  a  copy  of  the  will  of  the  said 
Mary  Bastlan,  and  alleging  that  by  the 
terms  thereof  the  note  sued  on  and  the  sum 
due  thereon  belong  to  the  wife  of  the  said 
defendant,  Lizzie  Greenwalt,  to  use  during 
the  period  of  her  natural  life,  and  that  he 
was  willing  to  pay  the  same  to  her,  and 
praying  that  the  said  Lizzie  Greenwalt  be 
made  a  party  defendant.  On  May  23,  1899, 
the  said  Lizzie  Greenwalt,  as  Elizabeth 
Greenwalt,  was  appointed  and  qualified  as 
administrator  of  the  estate  of  said  Mary 
Bastlan  in  Brown  county,  Kan.,  and  return- 
ed an  inventory  of  said  estate,  showing  no 
debts  or  assets  of  said  estate  In  said  county, 
except  the  note  herein  sued  on,  and  asking 
to  be  substituted  as  plaintiff  herein,  which 
was  by  the  court  refused  on  June  3,  1899; 
and  thereupon,  by  consent  of  parties,  she 
was  by  the  court  made  a  party  defendant 
therein.  An  amended  petition  was  filed, 
and  an  answer  thereto,  and  to  said  answei 
a  demurrer  was  Interposed  by  the  plaintiff, 
and  sustained  by  the  court.  The  defend- 
ants electing  to  stand  on  their  said  answer, 
judgment  was  rendered  for  the  plaintiff,  and 
the  ease  brought  here  for  review. 

It  was  said  in  Moore  v.  Jordon,  36  Kan. 
2T4,  13  Pac.  339:  "The  principal  adminis- 
tration, to  which  all  others  are  subordinate, 
is  at  the  domicile  of  the  Intestate,  and  the 
universally  recognized  rule  of  law  is  that 
the  succession  to  and  distribution  of  per- 
sonal estate  are  governed  by  the  laws  of  the 
place  where  the  intestate  was  domiciled  at 
the  time  of  his  death."  The  supreme  court 
of  the  United  States,  in  Wllklns  v.  Ellett,  9 
Wall.  T40,  19  L.  Ed.  586,  uses  this  language: 
"It  has  long  been  settled,  and  is  a  principle 
of  universal  jurisprudence  in  ail  civilized 
nations,  that  the  personal  estate  of  the  de- 
ceased Is  to  be  regarded,  for  the  purpose  of 
succession  and  distribution,  wherever  situ- 
ated, as  having  no  other  locality  than  that 
of  his  domicile;  and  If  he  dies  Intestate  tiie 
succession  is  governed  by  the  law  of  the 
place  where  he  was  domiciled  at  the  time  of 
his  decease,  and  not  by  the  conflicting  laws 
of  the  various  places  where  the  property 
happened  at  the  time  to  be  situated.  2 
Kent.  Comm.  429;  Story,  Confl.  Laws,  §  370. 
The  original  administrator,  therefore,  with 
letters  taken  out  at  the  place  of  the  dom- 
icile, is  invested  with  the  title  to  all  the 
personal  property  of  the  deceased,  for  the 
purpose  of  collecting  the  effects  of  the  es- 
tate, paying  the  debts,  and  making  distribu- 
tion of  the  residue  according  to  the  law  of 
the  place,  or  directions  of  the  will,  as  the 
case  may  be.  It  Is  true  that,  if  any  portion 
of  the  estate  Is  situated  In  another  country, 
he  cannot  recover  possession  by  suit  with- 
out taking  out  letters  of  administration 
from  the  proper  tribunal  In  that  country,  as 
the  original  letters  can  confer  upon  him  no 
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extraterritorial  authority.  The  dlfiSculty 
does  not  lie  In  any  defect  of  title  to  the 
possession,  but  in  a  limitation  or  qualifica- 
tion of  the  general  principles  In  respect  to 
personal  property  by  the  comity  of  nations, 
founded  upon  the  policy  of  the  foreign  coun- 
try to  protect  the  Interest  of  its  home  cred- 
itors. These  letters  are  regarded  as  mere- 
ly ancillary  to  the  original  letters,  as  to  the 
collection  and  distribution  of  the  effects,  and 
generally  are  simply  made  subservient  to 
the  claims  of  the  domestic  creditors;  the 
residuum  being  transmitted  to  the  probate 
court  of  the  country  of  the  domicile,  for  the 
final  settlement  of  the  estate."  Section  147, 
c.  107,  Gen.  St.  1897,  reads:  "An  executor  or 
administrator  duly  appointed  In  any  other 
state  or  country  may  sue  or  be  sued  in  any 
court  In  this  state,  in  his  capacity  of  exec- 
utor or  administrator,  In  like  manner  and 
under  like  restrictions  as  a  nonresident  may 
sue  or  IXB  sued."  Under  this  authority  the 
plaintiff  in  the  district  court  began  this  ac- 
tion. There  were  no  debts  of  the  deceased 
in  this  state  requiring  the  protection  of  the 
court,  and  there  was  nothing  to  be  done  but 
to  collect  the  assets  of  the  estate,  and  dis- 
tribute It  under  the  provisions  of  the  will. 
This  should  be.  done  by  the  authority  and 
under  the  control  of  the  court  at  the  domi- 
cile of  the  deceased,  and  all  questions  as  to 
the  construction  of  the  will,  and  the  execu- 
tion of  the  trust  therein  reposed,  must  be 
adjudicated  there.  The  Judgment  of  the 
district  court  Is  affirmed. 


URQUIDB  V.  FLANAGAN  et  al. 
(Supreme  Court  of  Idaho.     May  29,  1900.) 

TITLE  BT  PRESCRIPTION— ADVERSE  P0SSB3- 
SION— PAYMENT  OF  TAXES. 
Where  U.  purchased  land  of  F.,  which  ia 
inclosed  by  a  fence,  and  within  said  inclosnre 
is  a  small  tract  of  land,  not  within  the  de- 
scription of  the  deeds  given  by  F.  to  U.,  which 
small  tract  is  In  the  poaaession  of,  and  occn- 
pied,  used,  and  claimed  by,  U.  for  a  period  of 
14  years,  he  exercisinK  nets  of  control  and  own- 
ership thereover,  and  where  it  appears  from 
the  record  that  such  tract  of  land  had  not 
been  assessed  for  taxation  according  to  law 
or  at  all,  held  sufflcient  to  establish  adverse 
possession,  under  the  provisions  of  section  4043, 
Rev.  St. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 
George  H.  Stewart,  Judge. 

Action  by  Jesus  Urqulde  against  James 
Flanagan  and  Rufus  Fontes.  Judgment  for 
defendants,  and  plaintiff  appeals.    Reversed. 

Hawley,  Puckett  &  Hawley,  for  appellant. 
Fremont  Wood  and  Edgar  Wilson,  for  re- 
spondent Flanagan.  Brown  &  Cahalan,  for 
respondent  Fontes. 

SULLIVAN,  J.  This  suit  was  brought  to 
quiet  title  to  a  triaugnlar  piece  of  land  situ- 
ated in  block  20,  Boise  City.  The  complaint 
alleges  that  the  plaintiff  is  owner  In  fee  and 


also  has  had  actual  possession  of  the  land  In 
controversy,  adverse  to  defendants,  for  more 
tlian  five  years  prior  to  the  commencemMit 
of  this  action.  It  appears  from  the  record 
that  the  defendant  Flanagan  conveyed  to  the 
plaintiff,  who  is  the  appellant  here,  by  deed 
dated  July  25,  1882,  all  of  lots  4  and  5, 
block  29,  Boise  City,  lying  north  of  the  ditch 
of  Boise  Valley  Ditch  Company.  Also,  a 
deed  from  said  Flanagan  to  the  appellant, 
dated  November  10,  1883,  conveying  to  ap- 
pellant all  of  lots  3  and  6  In  said  block  29, 
lying  north  of  said  ditch,  b^ng  50  feet  front, 
each,  on  the  alley;  also,  a  strip  of  hmd,  10 
feet  wide,  lying  easterly  of  and  adjoining  said 
lot  6,  and  running  from  the  southerly  end 
of  First  street  southerly,  along  the  easterly 
line  of  Boise  City  and  said  lot  6,  to  said 
ditch.  Phits  of  Boise  City  dated  1867  and 
1890,  respectively,  were  Introduced  in  evi- 
dence. The  record  also  shows  that  said  First 
street  was  never  opened  or  extended  souther- 
ly from  Main  street,  and  that  the  alley  Indi- 
cated as  running  through  said  block  29  has 
never  been  opened  across  the  land  In  contro- 
versy; that,  at  the  time  of  the  purchase  of 
said  premises,  they  were  Inclosed  by  a  fence, 
which  Inclosure  also  Included  the  knd  In  dis- 
pute; that  said  fence  was  constructed  by  the 
grantors  of  respondent  Flanagan;  that  said 
fence  has  never  been  removed,  but  on  several 
occasions  has  been  r^utired  by  appellant,  and 
that  at  the  time  of  the  commencement  of  this 
action  It  was  substantially  where  It  was  orig- 
inally constructed;  that  appellant  had  for 
many  years  maintained  a  gate  on  said  10 
feet  of  ground,  leading  from  said  lots  to 
Main  street,  which,  when  closed.  Inclosed  the 
tract  In  dispute.  In  common  with  said  four 
lots;  that  since  November  10,  1883,  the  ap- 
pellant has  been  In  possession  of  all  land  in 
said  Inclosure,  including  the  tract  in  dispute, 
and  has  exercised  control,  dominion,  and 
ownership  over  the  same,  and  since  that  date 
has  used  the  same  In  connection  with  his 
business  as  a  packer,  as  a  corral  In  which 
to  keep  his  pack  horses  and  mules  and  to 
store  his  packing  paraphernalia,  and  has  re- 
sided upon  said  premises  since  1882.  We 
have  searched  the  record  In  vain  tor  evidence 
showing,  or  even  tending  to  show,  that  Flan- 
agan had  claimed  any  interest  in,  or  had  ex- 
ercised any  acts  of  control  or  ownership  over, 
said  tract  in  dispute,  since  the  date  of  the 
last  deed  from  him  to  appellant,  to  wit,  No- 
vember 10, 1883,  and  since  he  surrendered  the 
possession  thereof  to  appellant,  down  to  the 
year  1897.  Thus,  for  14  years  (from  1883  to 
1897)  the  appellant  was  in  the  actual  pos- 
session of  the  land  In  dispute,  had  it  Inclosed 
with  a  substantial  fence,  and  claimed  It  as 
his  own,  adversely  to  respondent  and  the  rest 
of  the  world.  In  1807  appellant  erected  a 
small  building  on  the  land  in  dispute,  and 
Immediately  thereafter  respondent  notified 
him  to  remove  said  building;  and  from  tliat 
time  on  there  have  been  numerous  disputes 
over  the  rights  of  the  parties  to  said  disputed 
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tract,  both  claiming  to  be  the  owners  there- 
of. On  the  foregoing  facts,  the  court  found 
that  respondent  Flanagan  was  at  the  com- 
mencement of  this  suit,  and  for  more  than 
five  years  before  that  time,  and  thence  con- 
tinuously up  to  that  time,  had  been  in  the 
quiet  and  peaceable  possession  and  occupa- 
tion of  the  land  in  dispute,  and  that  said  re- 
spondent entered  into  the  possession  of  said 
disputed  tract  March  4,  1881,  claiming  it  in 
his  own  right,  and  that  he  had  ever  since  that 
date  been  in  the  possession  of  the  same,  using 
and  claiming  the  same  in  his  own  right  from 
that  date  to  the  present  time  adversely  to 
all  the  world,  and  especially  as  against  ap- 
pellant. There  is  not  a  scintilla  of  evidence 
in  the  record  sustaining  said  findings  of  fact, 
80  far  as  the  possession  of  said  disputed 
tract  Is  concerned,  from  November  10,  1883, 
down  to  the  commencement  of  this  suit. 
Said  findings  are  not  supported  by  the  evi- 
dence, and  the  court  erred  in  making  them; 
and  the  same  is  true  of  findings  numbered  3, 
4,  5,  6,  and  10. 

After  respondent  had  conveyed  to  appel- 
lant said  lots  3  and  6,  and  the  lO^foot  strip 
bordering  on  said  lot  6,  and  extending  to  Main 
street  (November  10,  1883),  the  tract  in  dis- 
pute waa  entirely  surrounded  by  the  land 
conveyed  to  appellant,  and  the  land  owned 
by  the  city  and  conveyed  to  respondent  Fon- 
tes,  and  was  completely  segregated  from  the 
land  conveyed  to  respondent  Flanagan  by 
Thomas  Davis.  It  was  inclosed  by  the  fence 
above  referred  to,  in  common  with  said  lots 
3,  4,  5,  and  6,  and  was  in  the  possession  and 
under  the  absolute  and  exclusive  control  of 
appellant  for  about  14  years;  and  during  all 
of  that  time  the  respondent  Flanagan  did 
not  have  the  possession  of  it,  and,  so  far  as 
the  record  shows,  claimed  no  right,  title,  or 
Interest  therein.  These  facts  Indicate  at 
least  that  he  intended  to  convey  to  appellant 
the  land  in  dispute,  as  during  all  of  that  time 
he  left  him  in  the  quiet,  peaceable,  and  ex- 
clusive possession  thereof. 

It  is  contended  by  counsel  for  respondent 
that  title  was  not  acquired  by  appellant  by 
adverse  possession,  for  the  reasons— First, 
that  he  did  not  hold  open  and  notorious  pos- 
session under  claim  of  right;  and,  second,  he 
failed  to  pay  taxes  as  required  by  section 
4043,  Bev.  St  That  section  provides  that, 
for  the  purpose  of  constituting  adverse  pos- 
session, land  is  deemed  to  have  been  possessed 
and  occupied  (1)  where  it  has  been  protected 
by  a  substantial  fence;  (2)  where  it  has 
been  usually  cultivated  or  improved.  And 
It  provides  that  in  no  case  shall  adverse  pos- 
session be  considered  established,  under  the 
provisions  of  the  Code,  unless  it  shall  be 
shown  that  the  land  has  been  occupied  and 
claimed  for  a  period  of  five  years  continuous- 
ly, and  that  the  party  or  persons,  their  pred- 
ecessors and  grantors,  have  paid  all  taxes 
which  have  been  levied  and  assessed  upon 
such  land  according  to  law.  That  the  land 
in  dispute  has  been  protected  by  a  substan- 


tial inclosure,  and  has  been  occupied  and 
claimed  by  appellant  for  a  period  of  about 
14  years  prior  to  1897,  are  clearly  shown  by 
the  evidence;  and  we  think  the  record  suffi- 
ciently shows  that  said  land  had  not  been  as- 
sessed according  to  law  during  that  period, 
and  until  1807,  when  it  was  assessed  to  ap- 
pellant, who  paid  the  taxes  so  assessed.  As 
above  stated,  it  was  entirely  segregated  from 
other  land  sold  and  conveyed  to  the  respond- 
ent Flanagan  by  Davis,  and  the  statement 
that  Flanagan  had  paid  taxes  on  all  land 
conveyed  to  him  by  deeds  from  Davis,  ex- 
cept such  as  was  embraced  In  deeds  from 
Flanagan,  is  not  sufficient;  being  too  vague, 
indefinite,  and  uncertain  to  show  that  the 
land  in  dispute  was  ever  assessed  according 
to  law.  And  we  think  the  reasonable  Infer- 
ence from  all  of  the  evidence  is  that  the  land 
In  dispute  was  not,  from  1883  to  1887,  as- 
sessed according  to  law.  If  it  was,  we  con- 
clude that  It  was  assessed  as  part  of  said 
lots  3,  4,  5,  and  6,  and  appellant  paid  the 
taxes  thereon.  The  Judgment  is  reversed,  and 
the  cause  remanded.  Costs  of  this  appeal  are 
awarded  to  appellant. 

HUSTON,  0.  J.,  and  QUARLES,  X,  concur. 


RANDALL  v.  KELSEY  et  al. 
(Supreme  Court  of  Idaho.     May  29,  1900.) 
JDRORS'   FEES— DKPOSIT. 
Under  the  statutes  of  this  state  a  court 
is  not  authorized  to  make  a  rule  requiring  a 
litigant  to  deposit  jurors'  fees,  as  a  condition 
precedent  to  the  right  to  a  trial  by  jury. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Elmore  county; 
O.  O.  Stockslager,  Judge. 

Action  by  C.  B.  Randall  against  Charles  R. 
Kelsey  and  others.  Judgment  for  plaintltT, 
and  defendants  appeal.    Reversed. 

W.  C.  Howie,  for  appellants.  E.  M.  Wolfe, 
for  respondent. 

SULLIVAN,  J.  This  action  was  brought 
in  the  probate  court  of  Elmore  county  to  re- 
cover $48.25.  The  defendants  answered,  put- 
ting in  issue  the  material  allegations  of  the 
complaint,  and,  by  way  of  cross  complaint, 
set  up  an  alleged  cause  of  action  against  the 
plaintiff.  When  the  cause  came  on  for  trial, 
the  defendants  demanded  a  Jury.  The  court 
thereupon  refused  to  issue  a  venire  for  a 
Jury  unless  the  defendants  would  deposit 
with  the  court  sufficient  money  to  pay  the 
fees  of  the  Jurors.  The  defendants  refused 
to  make  such  deposit,  and  the  court  proceed- 
ed to  try  the  case  without  a  Jury,  and  there- 
after entered  Judgment  in  favor  of  the  plain- 
tiff. The  defendants  thereupon  took  an  ap- 
peal from  said  Judgment,  on  questions  of 
law  alone,  to  the  district  court,  by  which 
court  said  Judgment  was  affirmed.  This  ap- 
peal is  from  the  Judgment. 

The  only  question  for  decision  Is,  did  the 
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probate  court  hare  power,  under  the  law,  to 
require  the  defeiulauts  to  deposit  auffloient 
money  to  pay  the  jurors'  fees,  as  a  condition 
precedent  to  the  right  to  have  a  jury  trial? 
AVe  answer  this  question  In  the  negative. 
AVe  have  no  statute  requiring  the  deposit  of 
jurors*  fees  with  the  court,  as  a  condition 
precedent  to  the  right  of  a  party  to  have  a 
jury  In  cases  that  come  under  Justice  court 
practice.  Nor  have  we  any  statute  authoriz- 
ing courts  to  make  a  rule  to  that  effect. 
Many  of  the  states  have  statutes  authoriz- 
ing the  courts  to  require  a  deposit  of  jurors' 
fees,  as  a  condition  precedent  to  the  right 
to  have  a  jury  trial;  and  a  number  of  the 
cases  cited  by  counsel  for  respondent  In  sup- 
port of  his  position  are  under  such  statutes, 
and  for  that  reason  are  not  in  point.  There 
appears  to  be  some  conflict  In  the  decisions 
from  California  on  the  question  under  con- 
sideration. See  Conneau  v.  Gels  (Cal.)  14 
Pac.  580;  Bank  v.  Slierer  (Cal.)  41  Pac.  415; 
Adams  V.  Crawford  (Cal.)  4S  Pac.  488;  Biggs 
v.  Lloyd  (Cal.)  11  Pac.  831.  Section  6138. 
Rev.  St.,  and  the  act  amendatory  thereof 
(Sess.  Laws  1899,  p.  180t,  provide  that  jurors 
In  justices  and  probate  courts  are  entitled  to 
receive  two  dollars  per  day  for  each  day  ac- 
tually engaged  In  the  trial  of  a  case,  and 
that  such  fees  shall  be  taxed  as  costs  against 
the  opposing  party.  Now,  If  the  law  contem- 
plated and  required  jurors'  fees  to  be  paid 
In  advance,  and  the  losing  party  has  already 
paid  them,  why  tax  them  against  such  par- 
ty? Why  tax  them  at  all?  That  provision 
of  the  statute  would  Indicate  that  a  deposit 
of  such  fees  was  not  intended  as  a  prerequi- 
site to  the  right  to  trial  by  jury.  The  law 
of  this  state  permits  certain  officers  and  wit- 
nesses to  demand  their  fees  in  advance,  and 
they  need  not  perform  the  desired  service 
until  such  fees  be  paid,  but  such  is  not  the 
law  when  applied  to  a  litigant  where  a  jury 
is  desired.  The  judgment  of  the  trial  court 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  Costs  of  this  appeal  are 
awarded  to  the  appellant. 

HUSTON,  C.  J.,  and  QUARLES,  J.,  con- 
cur. 


NORTHWESTERN  &  P.  HYPOTHEEK 

BANK  V.  ItAUCII  et  al. 
(Supreme  Court  of  Idaho.     May  23,  1900.) 

SEPARATE  PROPERTY— COMMUNITY  PROPERTY 
—MORTGAGE  BY  HUSBAND— WIFE'S  FAIL- 
URE  TO  ACKNOWLEDGE. 

1.  Property  purchased  in  the  name  of  the 
wife,  partly  with  funds  of  her  separate  estate, 
and  partl.v  with  money  borrowed  during  the  ex- 
istence of  the  community,  is  the  separate  es- 
tate of  the  wife,  to  the  extent  to  which  funds 
of  her  separate  estate  are  used,  and  community 
property  to  the  extent  to  which  such  borrowed 
money  is  used,  in  its  purchase. 

2.  As  a  rule,  property  piirchased  with  money 
borrowed  by  either  spouse  during  the  existence 
of  the  community  is  community  property. 

3.  The  husband  may  incumber  by  mortgage, 


without  the  wife  joining  him,  an  undivided  in- 
terest in  lands  not  a  homestead,  nor  tised  as 
a  residence,  which  iH-long  to  the  community, 
altbouKli  the  wife  may  have  a  separate  estate 
in  said  lands. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  I^itah  county; 
W.  G.  Piper,  Judge. 

Action  by  the  Northwestern  &  Pacific  Hy- 
potheek  Bank  against  A.  Rauch  and  others. 
Judgment  for  plaintiff,  and  defendaute  Rauch 
and  wife  appeal.    Reversed. 

Geo.  W.  Goode  and  L.  N.  B.  Anderson,  for 
appellants.    Forney  &  Moore,  for  respondent 

QUARLES,  J.  This  action  was  brought  by 
the  respondent  to  foreclose  a  mortgage  upon 
certain  real  estate.  Judgment  was  rendered 
in  favor  of  the  respondent,  from  which  the 
appellants  appealed  to  this  court;  and  tipon 
said  appeal  said  judgment  was  reversed  by 
this  court  principally  upon  the  ground  that 
the  evidence  shows  that  Manraret  Rauch, 
wife  of  the  mortgagor,  A.  Ranch,  did  not 
acknowledge  such  mortgage.  See  Bank  v. 
Rauch  (Idaho)  51  Pac.  764.  Upon  a  retrial 
the  district  court  found  that  the  mortgaged 
I)roperty  was  at  the  time  of  the  execution  of 
the  mortgage  community  property;  and  on 
this  ground  the  court  determined  that  the 
execution  of  the  mortgage  by  the  wife  was 
unnecessary,  and  that  the  mortgage,  having 
been  executed  and  acknowledged  by  the  hus- 
band. A.  Rauch,  was  valid.  Judgment  of 
foreclosure  was  again  entered  in  favor  of  re- 
spondent, from  which  the  said  mortgagors, 
A.  Rauch  and  wife,  appealed.  The  only  new 
feature  presented  by  this  appeal  is  the  ques- 
tion of  the  character  of  the  estate  of  the  wife 
in  the  mortgaged  property.  The  title  to  said 
property  Is,  and  was  at  the  date  of  the  ex- 
ecution of  tlie  mortgage.  In  the  wife,  Mar- 
garet Ranch.  After  a  careful  consideration 
of  the  evidence  In  the  record,  we  are  fully 
convinced  that  the  said  finding  of  the  court 
that  the  mortgaged  property  is  and  was  com- 
munity property  is  contrary  to  the  evidence. 
The  evidence  shows  that  said  mortgaged 
property  was  purchased  at  the  sum  of  f2,- 
750;  that  a  portion  of  the  purchase  price,  to 
wit,  1745.00,  was  paid  out  of  the  loan  made 
by  respondent,  to  secure  which  the  mortgage 
was  given,  and  the  balance,  12,004.40,  was 
paid  out  of  the  separate  estate  of  the  wife, 
—money  which  she  Inherited  and  received 
from  her  father's  estate.  Hence  said  find- 
ing is  erroneous,  and  constitutes  reversible 
error. 

The  court  should  have  found  the  facts  as 
above  stated.  The  finding  that  the  mortgaged 
property  is  community  property  is  a  conclu- 
sion of  law,  and  not  a  statement  of  facts. 
It  follows  that  the  property  was  and  Is  part- 
ly community  property,  and  partly  the  sep- 
arate estate  of  the  wife,  Margaret  Ranch,— 
that  part  purchased  with  the  borrowed  mon- 
ey, to  wit  74.')%-2750,  or  about  .271+  per 
cent  of  the  mortgaged  property.    There  is 
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no  showing  whatever  to  the  effect  that  the 
mortgaged  premises  were  at  the  date  of  the 
mortgage  a  homestead,  or  occupied  by  the 
mortgagors  aa  a  residence.  Hence  we  must 
regard  them  as  not  being  a  homestead,  or 
nsed  as  a  residence.  If  a  residence,  the  wife's 
execution  and  acknowledgment  of  the  mort- 
gage w^ere  necessary  to  its  validity.  Yet  that 
Is  matter  of  defense,  to  be  alleged  and  prov- 
en by  the  appellants.  Under  our  statutes, 
community  property,  not  a  homestead  or  oc- 
cupied as  a  residence,  may  be  alienated  or 
incumbered  by  the  husband  without  the  wife 
joining  In  the  conveyance  of  Incumbrance. 
If  the  mortgaged  property  was  entirely  com- 
munity property,  the  mortgage  would  be 
valid.  It  must  follow  that,  the  said  property 
being  community  property  in  part,  the  mort- 
gage created  a  lien  In  favor  of  the  respond- 
ent upon  that  portion  which  is  community, 
but  created  no  lien  upon  that  portion  thereof 
which  is  the  separate  estate  of  Mrs.  Ranch. 
Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  coiisistent  with 
this  opinion.    Costs  awarded  to  appellants. 

HUSTON,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


STATE  V.  WHITE. 

(Supreme  Court  of  Idaho.     May  23,  1900.) 
CRIMINAL  LAW— DEPOSITIONS-INSTRUCTIONS. 

1.  It  is  not  en-or  to  admit  in  evidence  a  depo- 
Hition  talceu  under  the  proTisionii  of  section 
7588.  Rev.  St.,  in  a  criminal  case. 

'2.  In  a  trial  for  assault  with  intent  to  mur- 
der, the  neglect  of  the  trial  court  to  instruct 
the  jury  that  they  may  find  the  defendant 
gnilty  of  any  lower  offeuHe  included  within  the 
main  charges  cannot  be  sustained  as  error, 
where  the  record  does  not  show  that  such  a 
charge  was  requested  by  defendant.  People 
V.  Biles,  (i  Pac.  120.  2  Idaho,  1U3,  affirmed. 

(Syl'abns  by  the  Court.) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty;  Edgar  C.  Steele,  Judge. 

.Tames  White  was  convicted  of  assault  with 
intent  to  kill,  and  appeals.    AflBmied. 

Geo.  W.  Tannahill  and  James  W.  Reld,  for 
appellant.  S.  H.  Hays,  Atty.  Gien.,  for  the 
State. 

HirSTON,  C.  J.  The  defendant  was  con- 
victed of  an  assault  with  Intent  to  commit 
murder.  This  appeal  is  from  the  Judgment 
of  conviction,  and  from  the  order  overruling 
defendant's  motion  for  a  new  trial.  Some 
20  ai^eignments  of  error  are  urged. 

The  first  Is  that  the  court  erred  In  overrul- 
ing defendant's  motion  for  a  continuance. 
The  granting  of  a  continuance  is  largely  in  the 
discretion  of  the  trial  court,  and,  as  the  rec- 
ord in  this  ease  does  not  contain  the  ground 
upon  which  the  motion  was  predicated,  we 
cannot  say  that  there  was  an  abuse  of  dis- 
cretion. 

The  second,  third,  fourth,  and  fifth  assign- 
ments of  error  refer  to  the  deposition  of  Jo- 


seph Whltaker,  the  party  upon  whom  the  al- 
leged assault  was  committed.  This  deposition 
was  taken  under  the  provisions  of  section 
7u8S,  Rev.  St  The  defendant  was  present  at 
the  taking  of  the  d^ositlon,  in  pert»n  and  by 
counsel,  who  cross-examined  the  witness  on 
behalf  of  defendant  at  length.  The  deposi- 
tion was  taken— the  examination  had— before 
the  judge  of  the  trial  court.  It  is  contended 
by  counsel  for  defendant  that  the  admission 
in  evidence  of  the  deposition  in  this  case  was 
error,  under  the  decision  of  this  court  in  State 
V.  Potter,  57  Pac.  431.  In  that  case  we  held 
that  the  admitting  in  evidence  of  the  deposi- 
tions taken  on  the  preliminary  examination 
of  the  person  charged  was  not  permissible, 
under  our  statutes,  while  section  7588,  abuvo 
referred  to,  makes  provision  for  the  taking 
of  the  testimony  of  a  witness  in  a  case  like 
the  one  we  are  considering.  Neither  the  let- 
ter nor  the  reasoning  In  State  v.  Potter,  supra, 
apply  to  this  case.  If  the  contention  of  coun- 
sel for  defendant  is  to  obtain,  then  section 
7588,  Rev.  St.,  is  a  delusion  and  a  snare,  and 
can  only  serve  the  purpose  of  enabling  the 
guilty  to  escape  punishment 

Defendant's  contention  that  the  court  err- 
ed in  not  charging  the  Jury  that  they  might 
find  defendant  guilty  of  any  of  the  lesser 
offent^es  included  in  the  charge  of  assault  with 
intent  to  murder  is  settled  by  this  court  in 
People  v.  Biles,  2  Idaho.  103,  C  Pac.  120. 

We  have  examined  the  instrnctions  given 
and  refused  by  the  court,  and  find  so  eiror 
therein  prejudicial  to  the  defendant  The 
judgment  of  the  district  court  is  afllrmed. 

QUARLES  and  SULLIVAN,  JJ.,  concur. 


WILLIAMS  V.  OLDEN. 

(Supreme  Court  of  Idaho.     May  21,  1900.) 

ATTACHMENT— LEVY— SERVICK. 

1.  lender  the  provisionii  of  subdivision  3,  S 
4'M)7,  Rev.  St.,  the  levy  of  a  writ  of  attachment 
must  be  in  substantial  compliance  with  the  pro- 
visions of  said  section,  in  order  to  create  a 
lien. 

2.  Where  the  statute  requires  copies  of  the 
writ,  description  of  the  property,  and  notice 
of  levy  to  be  served  on  tlie  occupant,  if  there 
be  one,  and,  if  there  be  none,  the  posting  of 
such  copies  in  a  conspicuous  place  ou  the  land 
levied  upon,  it  is  not  a  sulficient  compliauce 
with  said  provisions  to  serve  snch  copies  on 
the  owner,  who  is  not  an  occupant  of  the  land. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Ada  county; 
George  H.  Stewart,  Judge. 

Action  by  S.  W.  Williams  against  B.  F. 
Olden.  Judgment  for  defendant,  and  plain- 
tiff  appeals.    Reversed. 

J.  L.  Nlday,  for  appellant.  B.  F.  Olden, 
for  respondent 

SULLIVAN,  J.  This  is  an  action  to  quiet 
title,  and  was  submitted  to  the  trial  court  on 
stipulated  facts,  and  judgment  was  entered 
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In  favor  of  the  defendant,  who  Is  the  respond- 
ent here. 

The  only  question  submitted  for  decision 
Is  whether  a  valid  levy  of  a  writ  of  attach- 
ment can  be  made  on  land,  not  containing  an 
occupant,  by  filing  with  the  recorder  of  the 
county  in  which  the  land  Is  situated  a  copy 
of  the  writ,  together  with  a  description  of  the 
land  attached,  and  a  notice  that  it  is  attach- 
ed, and  by  leaving  a  similar  copy  of  the 
writ,  description,  and  notice  with  the  de- 
fendant, who  does  not  reside  on  the  land. 
Section  4307,  Rev.  St.,  provides,  Inter  alia, 
as  follows:  "The  sheriff  to  whom  the  writ 
is  directed  and  deliv'ered,  must  execute  the 
same  without  delay,  and  if  the  undertaking 
mentioned  in  section  4305  be  not  given,  as 
follows:  (1)  Real  property,  standing  upon 
the  records  of  the  county  in  the  name  of  the 
defendant,  must  be  attached,  by  filing  with 
the  recorder  of  the  county  a  copy  of  the 
writ,  together  with  a  description  of  the  prop- 
erty attached  and  a  notice  that  It  Is  attach- 
ed; and  by  leaving  a  similar  copy  of  the 
writ,  description  and  notice  with  an  occu- 
pant of  the  property,  if  there  is  one,  if  not, 
then  by  posting  the  same  in  a  conspicuous 
place  on  the  property  attached."  It  will  be 
observed  that  said  section  provides  the  spe- 
cific acts  that  must  be  done  and  performed  by 
the  ofllcer  in  levying  the  writ,  and  among 
other  acts  it  provides  that  the  officer  must 
leave  a  copy  of  the  writ,  description,  and  no- 
tice with  an  occupant  of  the  property,  If  there 
be  one;  if  not,  then  he  must  post  a  copy  of 
such  writ,  description,  and  notice  in  a  con- 
spicuous place  on  the  property  attached.  A 
substantial  compliance  with  the  said  provi- 
sions is  necessary  to  make  a  valid  levy,  and 
the  personal  service  of  a  copy  of  the  writ, 
description,  and  notice  on  the  defendant  In 
the  action,  who  is  not  an  occupant  of  the 
land  sought  to  be  attached,  is  not  equivalent 
to  the  posting  of  such  copies  in  a  conspicuous 
place  on  the  laud.  Had  the  legislature  in- 
tended that  personal  service  would  satisfy  the 
requirements  of  that  provision  of  the  law,  it 
certainly  would  have  used  terms  clearly  ex- 
pressing its  intention.  In  Watt  v.  Wright 
(Cal.)  5  Pac.  96  (which  was  a  case  involving 
substantially  the  same  question  as  the  one  at 
bar),  the  supreme  court  of  California  said: 
"The  failure  of  the  ofllcer  to  do  these  things, 
as  required  by  law,  was  fatal  to  the  validity 
of  the  levy  by  attachment;"  and  that  the 
acts  done  by  the  officer  were  insulficient  to 
create  a  Hen  upon  the  property.  See,  also, 
Stelnfeld  v.  Menager  (Ariz.)  53  Pac.  495. 
While  some  of  the  California  cases  held  that 
a  strict  compliance  with  the  provisions  of 
the  statute  is  required  to  create  a  lien,  this 
court  does  not  go  to  that  extent.  We  hold 
that  a  substantial  compliance  is  nil  our  stat- 
ute requires  In  said  nuitter.  In  Bank  v.  Son- 
nelitner  (Idaho)  51  Pac.  993,  this  court  held 
in  the  levy  of  a  writ  of  an  attachment  tliat, 
If  the  acts  requii-ed  by  the  statute  arc  not 
performed  by  the  officer,  there  Is  no  levy  of 


the  writ.  Respondent  cites  In  support  of  his 
contention  Bank  v.  Lieuallen,  38  Pac.  1108, 
decided  by  tills  court  While  the  statement 
in  this  case  may  be  obscure  and  misleading 
as  to  the  levy  of  the  attachment  and  the  no- 
tice filed  with  ttie  recorder  being  sufficient 
to  give  notice,  still  the  only  question  raised 
In  that  case  was  as  to  the  contents  of  the 
notice.  The  record  in  that  case  shows  that 
copies  of  the  writ,  description  of  the  land, 
and  notice  that  the  land  was  attached  were 
posted  in  a  conspicuous  place  on  the  land, 
and  the  court  did  not  intend  to  convey  the 
Idea  that  a  filing  of  such  copies  with  the 
county  recorder  was  all  that  was  required  by 
the  law  to  make  a  valid  levy  of  the  writ. 
The  notice  itself  was  attacked  on  the  ground 
that  It  was  not  as  full  and  complete  as  the 
law  required.  No  question  was  raised  as  to 
the  performance  of  the  acts  required  by  the 
officer  in  the  levy  of  the  writ. 

It  Is  also  contended  by  respondent  that,  as 
the  defendant  failed  to  appear  and  move  to 
discbarge  said  writ,  he  waived  all  defects  in 
the  levy  thereof,  and  that  the  entry  of  the 
judgment  cured  any  and  all  defects.  If  any 
there  were,  in  the  levy.  We  cannot  agree 
with  that  contention.  While  the  entry  of 
judgment  may  cure  some  defects  in  the  issn- 
ance  of  the  writ,  such  entry  will  not  cure  de- 
fects In  a  levy  of  the  writ,  and  make  what 
was  no  lien  a  valid  one.  Xo  lien  is  created 
unless  the  service  of  the  writ  Is  made  In 
substantial  compliance  with  the  requirements 
of  the  statutes.  The  judgment  is  reversed, 
and  the  cause  remanded  for  further  pi-oceed- 
Ings  in  conformity  with  the  views  expressed 
In  this  opinion.  Costs  are  awarded  to  ap- 
pellant. 

HUSTON,  C.  J.,  and  QV ARLES,  J.,  concur. 


POCATELLO  WATKR  CO.,  Limited,  v. 
STANDLKV. 
(Supi-eme  Court  of  Idaho.     May  24,  1900.) 

PROPERTY  DEDICATED  TO  PUBLIC  USB^-RULES 
AND  REGULATIONS—RIGHTS  OF  WATER  COM- 
PANY—RIGHTS OF  PLUViBERS— DUTY  TO  PUB- 
LIC. 

1.  When  a  water  company  undertakes  the 
ixu'foruiunoe  of  a  public  duty,  it  devotes  its 
property  used  for  tlint  ptirpose  to  a  pui>lic  use, 
and  may  make  suoli  ri-'^nn<ii)ie  regulationn  for 
the  conduct  of  such  .  iiie»8  as  may  be  nec- 
essary. 

2.  Hrtd,  that  a  rule  reserving  the  riKht  to  the 
coiupnuy  to  mnko  ail  taps  of  its  mains  and 
pipes  is  a  reasonable  one. 

3.  Hdd,  uudm'  its  fruucliise  it  is  required  to 
lay  nil  niiiius  and  pipes  iu  the  streets  and  alleys 
of  tlie  city  of  Pociitello  necessary  to  accom- 
plish the  purpose  for  which  said  franchise  was 
Krauted,  and,  on  proper  demand,  to  tap  and 
connect  sucii  mains  or  pipes  with  the  private 
pipes  of  citizens  of  said  city  at  tiio  line  of  its 
frnnohise  limits,  to  wit,  the  side  lines  of  said 
streets  and  alleys. 

4.  Hilil.  that  such  connections  and  pipes  with- 
in said  limits  so  laid  by  the  company  are  part 
of  tiie  pro|ierty  of  said  company,  and  necessary 
to  complete  its  said  waterworks  system,  and 
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necessary  to  accomplish  the  purposes  for  which 
said  franchise  was  granted. 

5.  The  water  company  has  no  authority  to 
enter  upon  the  private  property  of  the  citizen, 
and  lay  its  water  pipes,  or  to  dictate  to  the 
citizen  who  shall  lay  his  private  water  pipes 
for  him.  Nor  can  it  refuse  to  connect  its 
water  pipes  with  the  private  water  pipes  of 
a  citizen  that  are  laid  to  the  line  of  its  fran- 
chise limits,  on  the  ground  that  snch  private 
pipes  were  laid  by  a  plumber  not  selected  by  it. 

6.  Held,  that  the  company  must  lay  all  nec- 
essary water  pipes  within  its  franchise  limits 
at  its  own  expense. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  coun- 
ty; Joseph  C.  Rich,  Judge. 

Action  by  the  Poeatello  Water  Company, 
Limited,  against  James  A.  Standley,  to  enjotn 
defendant  from  tapping  plaintiff's  water 
mains.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  W.  Eden  and  D.  W.  Standrod,  for  ap- 
pellant. Thos.  P.  Terrell,  Winters  &  Guheen, 
and  Hawley,  Pnckett  &  Hawley,  for  respond- 
ent. 

SL'LLIVAN,  J.  This  action  was  brought 
by  the  respondent  company  against  the  appel- 
lant, who  Is  by  occupation  a  plumber,  to  en- 
join and  restrain  him  from  in  any  manner 
tapping  the  mains  and  laterals  of  the  re- 
spondent's water  system,  or  from  in  any  man- 
ner interfering  with  or  molesting  Its  valves, 
cocks,  shutoffs,  or  other  property  or  appli- 
ances, or  from  approaching  within  such  dis- 
tance of  Its  mains  or  laterals,  by  excavation 
or  otherwise,  as  will  subject  the  same  to  In- 
Jury  or  damage  by  freezing  or  being  broken 
by  exposure.  It  Is  alleged  In  the  complaint 
and  admitted  in  the  answer  that  respondent 
has  been  lawfully  granted  a  franchise  by  the 
city  of  Poeatello  to  maintain  and  operate  a 
complete  system  of  waterworks,  and  the 
right  of  way  over,  along,  and  under  all  of  the 
streets,  alleys,  and  public  highways  of  said 
city  for  the  purpose  of  laying  its  mains, 
l)lpes.  laterals,  and  conduits  through  which 
to  furnish  said  city  and  its  inhabitants  with 
water  for  municipal  and  domestic  purposes. 
It  Is  also  admitted  that  the  respondent  ac- 
cepted s.Tld  franchise,  and  has  laid  its  mains, 
pipes,  and  conduits,  and  has  complied  with 
the  terms  of  said  franchise  in  the  construc- 
tion of  said  system  of  waterworks,  and  has 
been  supplying  said  city  and  Its  Inhabitants 
with  water  by  means  of  said  system  for 
many  years.  The  appellant  is  a  plumber, 
and  engaged  in  the  plumbing  business  In 
said  city,  and  claims  the  right  to  go  upon 
said  streets  and  alloys  within  the  franchise 
limits  of  the  respondent,  and  tap  Its  mains 
and  laterals,  and  make  connection  therewith 
for  prospective  consumers  of  water  who  have 
employed  him  to  lay  pipes  for  them.  It  is 
not  the  prospective  consumer  of  water  that 
Is  complaining  in  this  action,  and  it  Is  not 
claimed  Hint  respondent  has  at  any  time  fail- 
ed or  neglected  to  make  the  proper  connec- 
tion betAveeu  the  private  pipes  and  the  com- 


pany's main  and  furnish  or  supply  water  to 
any  one  upon  reasonable  demand  or  notice; 
and  It  Is  conceded  by  respondent  that  It  is  Its 
duty  to  make  such  connection  and  supply 
water  to  any  and  all  persons  residing  in  said 
city  who  desire  It.  The  real  point  In  Issue  Is, 
can  the  respondent  prevent  the  appellant  by 
injunction  from  tapping  Its  mains  and  later- 
als, and  connecting  therewith  private  service 
pipes  leading  from  such  connections  to  the 
private  premises  of  persons  desiring  to  use 
the  water  supplied  by  said  company,  when  the 
company  has  not  refused  to  make  such  taps 
or  connections?  That  Is  the  Issue  present- 
ed by  the  pleadings,  and  on  motion  by  coun- 
sel for  respondent  the  court  below  granted 
judgment  on  the  pleadings,  from  which  this 
appeal  Is  taken. 

It  Is  conceded  at  the  outset  that  the  water- 
works constructed  under  said  franchise  were 
dedicated  to  a  public  use,  and  are  subject  to 
public  regulations;  but  It  is  not  conceded 
that  by  such  dedication  the  owners  abandon- 
ed centred  and  reasonable  management 
thereof.  Respondent  was  granted  Its  corpo- 
rate existence  to  enable  it  to  serve  the  public. 
The  duty  devolves  upon  It  to  furnish  water, 
for  reasonable  compensation,  to  its  inhabit- 
ants, without  unjust  discrimination,  and  the 
power  Is  in  the  city,  or  a  citizen  thereof,  un- 
der the  law  to  enforce  the  performance  of 
that  duty.  Under  its  charter  the  respondent 
company  Is  permitted  to  control  and  use  its 
property  for  the  purposes  contemplated,  and 
to  make  such  reasonable  rules  and  regular 
tlons  for  the  conduct  of  Its  business  as  may . 
be  Just  to  their  patrons.  The  record  shows 
that  respondent  has  made  rules  for  the  con- 
duct of  its  business,  and  one  of  Its  rules  con- 
tains the  following  clause,  to  wit:  "Taps.  All 
taps  are  made  by  the  company  on  the  applica- 
tion of  the  plumbers.  Notice  that  taps  are 
wanted  must  be  filed  in  writing,  stating  the 
number  of  the  street,  the  name  of  the  ap- 
plicant, name  of  the  plumber,  and  time  want- 
ed. Notice  must  be  given  at  least  24  hours 
previous  to  the  time  when  excavation  Is  be- 
gun." By  that  rule  the  company  Is  requir- 
ed to  make  all  "taps,"  and  it  seems  to  the 
court  that  that  is  a  reasonable  regulation. 
The  company  would  be  responsible  In  dam- 
ages arising  from  the  defective  tapping  of  its 
mains  and  pipes,  and  It  Is  but  right  that  it 
should  do  that  work,  or  supervise  the  doing 
of  it.  Great  damages  might  result  from  a  de- 
fective "tap,"  and  the  company  be  responsi- 
ble In  damages  therefor.  Light  Co.  v. 
Bishop,  81  111.  App.  403.  If  the  responsibility 
rests  on  the  company  to  keep  its  mains  and 
pipes  in  good  repair,  so  that  no  damage  shall 
result  therefrom,  it  must  have  reasonable  and 
sufflelout  control  over  them  for  that  pur- 
pose. 

The  fact  that  private  property  Is  affected 
with  a  public  use  does  not  confer  upon  the 
citizen  the  right  to  Interfere  with  the  manage- 
ment and  control  of  the  property.  Such  man- 
agement and  control  is  vested  in  the  owner. 


Digitized  by 


v^oogle 


520 


01  PACIFIC  REPORTER. 


(Idaho 


subject  only  to  the  law  that  authorized  and 
granted  the  franchise.  Under  the  Bald  fran- 
chtee  the  resi>ondent  has  been  granted  the 
light  to  lay  Its  mains  and  pipes  "over,  along, 
and  under"  the  streets,  alleys,  and  highways 
of  said  city  for  the  purpose  of  supplying  said 
olty  and  its  Inhabitants  with  a  suthclency  of 
pure  water.  It  had  the  authority  to  lay  all 
of  the  mains  and  pipes  In  said  streets  and 
alleys  necessary  to  accomplish  the  purposes 
for  which  said  franchise  was  granted.  It  is 
obliged  to  lay  its  mains  and  pipes  In  said 
streets  and  alleys,  and  deliver  water  to  the 
consumers  at  its  franchise  limits,  and  to  the 
line  of  the  premises  of  the  consumer,  if  such 
premises  border  on  said  franchise  limits. 
The  respondent  has  been  granted  a  valuable 
right— that  of  laying  its  mains  and  laterals 
in  the  streets  and  alleys  of  the  city— in  consid- 
eration that  it  will  furnish  water  to  said  city 
and  Its  inhabitants.  The  company  is  under 
obligation  to  lay  Its  pipes  in  the  streets  and 
alleys  so  as  to  make  the  water  accessible  to 
the  citizen  for  bis  private  use.  It  is  given 
the  right,  within  its  franchise  limits,  to  lay 
all  pipes  and  make  all  connections  with  its 
mains  and  laterals.  Beyond  those  limits  it 
has  no  authority  to  enter  upon  the  private 
premises  of  a  citizen  and  lay  Its  pipes.  Nei- 
ther has  the  citizen  any  right  to  enter  within 
the  franchise  limits  of  the  company,  and  in 
any  manner  interfere  with  Its  mains  and  pipes. 
When  the  company  undertook  the  perform- 
ance of  this  pul)lic  duty,  it  devoted  its  prop- 
erty, including  Its  mains  and  laterals,  to  a 
public  use;  and,  while  it  will  be  permitted 
to  control  and  use  its  property  for  the  i)ur- 
Xtosee  contemplated,  It  cannot  refuse  to  con- 
nect Its  mains  with  the  water  pipe  of  the 
citizen  needing  water,  or  dlct.ite  to  the  cit- 
izen who  shall  lay  the  necessary  pipes  on  his 
own  private  premises.  The  only  question, 
however,  before  us  on  this  appeal  is,  has  the 
company  the  sole  right  to  tap  its  mains  and 
laterals  whenever  that  Is  necessary  to  be 
done  to  furnish  private  citizens  with  water? 
We  answer  that  question  in  the  affirmative. 
Considering  that  the  company  has  the  con- 
trol of  its  property  for  the  purposes  named  in 
the  franchise,  and  the  liability  of  the  com- 
pany arising  from  defective  tapping  of  its 
pipes,  we  think  it  reasonable  and  just  that 
it  be  permitted  to  make  all  taps,  as  provided 
by  said  rule,  and  such  material  as  Is  neces- 
sary to  be  used  in  making  such  taps,  and 
the  pipes  used  in  conveying  the  water  from 
the  tap  to  the  franchise  limit  of  the  street 
or  alley  having  been  furnished  by  the  com- 
pany belong  to  it,  and  are  a  part  of  its  sys- 
tem. In  cannot  compel  the  user  of  water  to 
pay  for  such  work  or  pipes,  but  it  may  re- 
quire him  to  pay  a  reasonable  compensation 
for  furnishing  him  the  water.  In  other 
words,  the  company  cannot  compel  the  cit- 
izen to  pay  for  a  part  of  the  system  of  water- 
works it  has  agreed  to  construct,  but  It  must 
construct  its  own  system  within  its  franchise 
limits,  at  Its  own  expense.    It  cannot  compel 


the  user  of  water  to  pay  for  any  part  of  sncb 
system.  Beyond  the  franchise  limits,  the 
user  of  water  must  lay  his  own  water  pipes 
at  his  expense,  and  within  such  Ihnits  the 
company  must  lay  all  pipes  at  its  expense. 
Counsel  for  appellant  rely  upon  Franke  y. 
Water-Supply  Co.,  88  Ky.  467.  11  S.  W.  432, 
718,  4  L.  R.  A.  205.  By  consent  of  counsel 
a  copy  of  the  petition  and  amended  petition 
or  complaint  were  submitted  to  the  court  for 
its  inspection.  It  is  alleged  therein,  among 
other  things:  That  the  city  of  Paducah  gave 
the  water  company  exclusive  right  to  dig  np 
the  streets,  alleys,  and  sidewalks  of  said  dty 
for  the  purpose  of  laying  its  water  mains, 
conduits,  and  water  pipes,  and  that  defend- 
ant owns  all  of  the  pipes  in  the  main  part  of 
the  streets  and  alleys  out  to  the  curbstone  on 
the  edge  of  the  sidewalk,  but  does  not  claim 
to  own  any  part  of  the  pipes  from  the  curb- 
stones to  the  abutting  lots;  and  all  of  the  pipes 
from  the  curbing  along  the  sidewalk  across 
the  sidewalk  on  into  the  lots  and  houses  are 
owned  by  and  are  the  property  of  the  owners 
of  the  lots;  and  that  said  pipes,  from  the 
curbstone  to  said  houses,  are  kept  In  repair 
by  such  owners.  That  the  water  company 
adopted  an  unreasonable  rule,  by  which  said 
company  requires  all  plumbers  to  obtain  a 
license  from  it,  and  give  a  bond  In  the  sum 
of  $1,000.  That  thereafter  the  plaintiff  made 
contracts  with  citizens  to  do  their  plumbing 
within  their  lots  and  across  the  pavement  or 
sidewalk  to  the  curbstone,  but  was  compelled 
to  cancel  said  contracts  because  the  water 
company  refused  to  give  a  permit  to  cross  the 
sidewalk,  and  also  refused  to  connect  its  mains 
or  pipes  with  any  plumbing  the  plaintiff 
might  do.  That  plaintiff  Informed  his  em- 
ployers of  those  facts,  and  also  informed  them 
If  they  would  get  the  permit  for  him  to  hiy 
their  pipes  across  the  sidewalk  to  the  curb- 
stone, and  would  got  the  company  to  connect 
Its  water  malus  with  the  pipes  so  laid  by 
him.  he  would  do  the  work.  That  they  each 
made  application  for  the  permit,  and  also 
for  the  company  to  connect  its  mains  with 
such  pipes  after  they  were  laid  by  the  plain- 
tiff, all  of  which  was  refused  by  the  com- 
pany, unless  thoy  would  get  some  other 
plumber  than  plaintiff  to  do  tlieir  plumbing. 
In  that  case  the  water  company  refused  to 
connect  its  mains  with  any  plumbing  done 
by  plaintiff.  In  the  ease  at  bar  the  water 
company  seeks  to  enjoin  tlie  defendant  from 
tapping  its  mains.  It  has  not  refused  to 
make  tiie  proper  tap,  and  to  connect  the 
mains  with  any  plumbing  defendant  has  done 
or  may  do.  It  has  not  refused  to  tap  its 
main.  It  has  only  refused  to  permit  the  ap- 
pellant to  tap  it.  W^hile  in  the  Kentucky  case 
above  cited  the  water  company  refused  to 
connect  its  malus  with  any  pipes  put  In  by 
said  plumber.  In  that  case  the  court  says: 
"It  is  insisted  that  the  company,  under  Its 
charter,  can  select  the  person  who  is  to  con- 
tract with  the  citizens,  and  that  no  one  with- 
out a  license  from  that  corporation  can  dl&- 
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cbarge  snch  a  duty."  And  the  court  rightly 
holds  that  the  city  could  not  delegate  the 
power  to  said  corporation  to  determine  who 
shall  exercise  the  trade  of  a  plumber,  and 
dictate  to  the  citizens  as  to  whom  they  must 
employ  to  do  their  plumbing.  The  petition 
In  that  case  clearly  shows  that  the  water 
company  refused  to  permit  the  plumber  to 
lay  the  pipes  of  private  parties  across  the 
sidewalk  to  the  curbstone,  where  they  could 
be  connected  with  the  company's  mains,  and 
also  refused  to  connect  the  mains  with  any 
pipes  laid  by  him.  There  is  language  In  the 
opinion  that  would  indicate  that  the  question 
as  to  whether  the  plumber  had  the  right  to 
mahe  the  connectloD  was  put  in  issue  by  the 
pleadings,  but  the  petition  shows  that  such 
conid  not  have  been  the  case,  as  it  is  alleged 
in  the  petition  that  the  water  company  re- 
fused to  connect  said  mains  with  any  plumb- 
ing done  by  the  plalntltC.  The  issues  in  that 
case  were  not  the  same  as  the  issue  in  the 
case  at  bar.  No  question  as  to  the  authority 
of  the  dty  to  delegate  to  the  water  company 
power  to  grant  licenses  to  plumbers  is  in- 
volved in  the  case  at  bar.  The  Judgment  of 
the  court  below  is  affirmed,  with  costs  in 
favor  of  respondent. 

HUSTON,  0.  J.,  and  QUARLES.  J.,  concur. 


TAYLOR  V.  CANYON  COUNTY. 

(Supreme  Court  of  Idaho.     May  28,  1900.) 

CLAIM  AGAINST  COUNTY  —  ALLEGATIONS  OP 
COMPLAINT— APPOINTMENT  OF  AND  COM- 
PENSATION OF  DEPUTY  SHERIFFS— nONSTI- 
TUTIONAL  LAW— REPEAL  OF  STATUTE. 

1.  When  a  claim  against  the  county  is  not 
allowed  for  the  reason  that  it  is  not  a  charge 
against  the  county,  and  its  form  and  proper 
presentation  is  not  (Questioned,  it  is  not  neces- 
Hary  for  the  complaint  to  allege  that  the  re- 
quirements of  the  statute  as  to  form  of  claim 
and  proper  presentation  thereof  have  been  com- 
plied with. 

2.  Under  the  provisions  of  section  6,  art.  18, 
Const.  Idaho,  as  it  existed  before  amendment, 
■where  the  board  of  county  commissioners,  up- 
on proper  application  and  proof,  empowered 
the  sheriff  to  appoint  a  deputy,  and  fixed  such 
deputy's  salary,  the  salary  is  a  charge  against 
the  connty. 

3.  Said  section  was  not  intended  to  repeal 
section  1815,  Rev.  St.,  so  far  as  the  latter  sec- 
tion authorizes  certain  county  officers  to  ap- 
point deputies,  but  only  to  prohibit  the  salaries 
of  such  deputies  from  becoming  a  charge 
against  the  county. 

4.  Under  the  provisions  of  section  6  of  the 
constitution  the  only  deputies  of  county  officers 
whose  salaries  are  a  charge  against  the  county 
are  those  who,  from  necessity,  the  board  have 
authorized  to  be  appointed,  and  their  salaries 
fixed  by  the  board. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Canyon  county; 
George  II.  Stewart,  Judge. 

Action  by  William  H.  Taylor  against  Can- 
yon county.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

N.  M.  Rulck,  for  appellant.  S.  H.  Hays, 
Atty.  6en.,  and  Frank  J.  Smith,  for  respond- 
ent. 


SUmVAN,  J,  This  action  was  brought 
by  the  appellant,  the  sheriff  of  Canyon  county, 
to  recover  from  said  county  $890,  alleged  to  be 
due  him  for  deputy  hire  for  the  year  1897.  It 
is  alleged  in  the  second  amended  complaint 
that  on  application  of  the  appellant,  as  sheriff 
of  said  county,  the  board  of  county  commis- 
sioners of  said  county,  after  a  hearing  of  the 
evidence  thereon,  found  that  a  necessity  exist- 
ed for  a  deputy,  and  said  application  was  grant- 
ed, and  the  salary  of  such  deputy  was  fixed  by 
said  board  at  $75  per  month;  that  under  said 
authority  a  deputy  was  employed,  and  served 
In  said  capacity  for  11  months  and  28  days, 
and  that  such  service  at  the  rate  of  $75  per 
month  amounted  to  $890,  which  sum  said 
sheriff  had  paid  to  said  deputy,  and  there- 
after filed  his  claim  against  the  county  for 
the  same  (indnding  therein  $160  more  than 
that  sum,  which  Is  fully  explained  in  the 
complaint,  and  it  no  wise  affects  the  ques- 
tions Involved  in  this  case).  The  board  dis- 
allowed said  claim  on  the  ground  that  It 
was  not  a  charge  against  the  county.  There- 
upon this  suit  was  brought  A  demurrer 
was  filed  to  the  second  amended  complaint 
on  the  ground  that  it  did  not  state  facts  sufli- 
dent  to  constitute  a  cause  of  action,  which 
demurrer  was  sustained  by  the  court.  Plain- 
tiff refused  to  further  plead,  and  Judgment  of 
dismissal  and  for  costs  was  entered  against 
him.    This  appeal  Is  from  the  Judgment. 

The  attorney  general  contends  that  in  an 
action  on  a  claim  against  the  county  the  al- 
legations of  the  complaint  must  cover  all 
matters  required  by  the  statutes  In  relation 
to  the  presentation  of  such  claim  to  the  board 
of  county  commissioners,  and  their  rejection 
of  the  same.  There  would  be  some  force  in 
that  contention  If  the  record  showed  that 
the  claim  was  rejected  because  of  its  form 
or  presentation  in  not  meeting  the  require- 
ments of  the  statute,  but  in  the  case  at  bar 
the  claim  was  rejected  on  the  sole  ground 
that  it  was  not  a  charge  against  the  county. 
The  form  of  the  claim  and  Its  proper  presen- 
tation were  not  questioned,  and,  as  the  only 
question  is  whether  it  Is  a  charge  against 
the  county,  the  allegations  of  the  complaint 
are  sufficient.  It  Is  conceded  that  the  trial 
court  sustained  said  demurrer  on  the  ground 
that  the  various  decisions  of  this  court  held 
that  the  salary  of  a  deputy  authorized  to  be 
hired  by  resolution  of  the  board  of  county 
commlBsionerB  was  not  a  charge  against  the 
county  beyond  the  fees  turned  into  the  coun- 
ty treasury  by  his  principal.  That  the  va- 
rious county  officers  must  be  self-sustaining, 
unless  the  fees  failed  to  amount  to  the  mini- 
mum prescribed  by  law.  There  are  certain 
opinions  rendered  by  this  court  from  which 
the  above  conclusions  may  reasonably  be 
drawn.  But  It  Is  contended  with  great  abil- 
ity by  counsel  for  appellant  that  the  opinions 
above  referred  to  do  not  go  to  the  extent 
claimed  by  counsel  for  respondent,  and  that, 
if  they  do,  the  provisions  of  the  state  consti- 
tution in  regard  to  the  salaries  of  county  of- 


Digitized  by  V^OOQ IC 


522 


61  PACIFIC  RBrOBTEB. 


(Idalio 


llcecs  do  not  warrant  them.  While  the  opln- 
loub--  referred  to  do  not  directly  hold  that 
such  deputies'  salaries  are  not  charj^es 
agaiust  the  county,  they  tend  strongly  In 
that  direction,  and  Justified  the  district  court 
in  so  construing  them.  The  decision  of  that 
question  depends  upon  the  construction  gly- 
en  to  sections  6,  7,  and  8  of  article  18  of 
the  state  coustltuticm,  which  sections  are  as 
follows: 

"Sec.  6.  The  legislature,  by  general  and 
uniform  laws,  shall  provide  for  the  election 
biennially,  in  each  of  the  several  counties  of 
the  state,  of  county  commissioners;  a  sherlCF; 
county  treasurer,  who  is  ex  otliclo  public  ad- 
ministrator; probate  Judge,  who  is  ex  officio 
•county  superintendent  of  public  instruction; 
count}'  assessor,  who  Is  ex  officio  tax  collect- 
or; a  coroner;  and  a  surveyor.  The  clerk 
of  the  district  court  shall  be  ex  officio  au- 
ditor and  recorder.  No  other  county  officers 
shall  be  established,  but  the  legislature,  by 
general  and  uniform  laws,  shall  provide  for 
the  election  of  such  township,  precinct,  and 
municipal  officers  as  public  convenience  may 
require,  and  shall  prescribe  their  duties,  and 
fix  their  terms  of  office.  The  legislature 
shall  provide  for  the  strict  accountability  of 
county,  township,  precinct,  and  municipal 
officers  for  all  fees  which  may  be  collected 
by  them,  and  for  all  public  and  municipal 
moneys  which  may  be  paid  to  them  or  olfl- 
clally  come  into  their  possession.  The  coun- 
ty commissioners  may  employ  counsel  when 
necessary.  The  sheriff,  auditor  and  record- 
er and  clerk  of  the  district  court  shall  be  em- 
powered by  the  county  commissioners  to  ap- 
point such  deputies  and  clerical  assistance  as 
the  business  of  their  offices  may  require; 
said  deputies  and  clerical  assistance  to  re- 
ceive such  compensation  as  may  be  fixed  by 
the  couuty  commissioners.  No  sheriff  or 
county  assessor  shall  be  qualified  to  hold  the 
term  of  office  Immediately  succeeding  the 
term  for  which  he  was  elected. 

'•See.  7.  The  officers  provided  by  section  0 
of  tliis  article  shall  receive  annually,  as  com- 
pensation for  their  services,  as  follows: 
Sheriff,  not  more  than  four  thousand  dol- 
lars and  not  less  than  one  thousand  dollars, 
together  with  such  mileage  as  may  be  pre- 
scribed by  law;  clerk  of  the  district  court, 
who  is  ex  officio  auditor  and  recorder,  not 
]nore  than  three  thousand  dollars  and  not 
less  than  five  hundred  dollars;  probate  Judge, 
wlio  is  ex  officio  county  superintendent  of 
public  instruction,  not  more  than  two  thou- 
sand dollars  and  not  less  than  five  hundred 
dollars;  coimty  assessor,  wlio  Is  ex  officio 
tax  collector,  not  more  than  three  thousand 
dollara  and  not  less  than  five  hmidred  dol- 
lars; county  treasurer,  who  Is  ex  officio  pub- 
lic administrator,  not  more  than  one  thou- 
sand dollars  and  not  less  tlian  Three  hundred 
dollars;  coroner  not  more  than  five  hundred 
dollars;  county  surveyor  not  more  than  one 
thousand  dollars;  county  commissioners, 
such  per  diem  and  mileage  as  may  be  pre- 


scribed by  law;  and  JusticKs  of  the  peace 
and  constables  such  fees  as  may  he  prescrib- 
ed by  tow. 

"Sec.  8.  The  compensation  provided  In  sec- 
tion seven  (7)  for  the  officers  therein  men- 
tioned shall  be  paid  by  fees  or  commissions 
or  both,  as  prescribed  by  law.  All  fees  and 
commissions  received  by  such  officers  in  ex- 
cess of  the  maximum  compensation  per  an- 
num provided  for  each  In  section  seven  (7) 
of  this  article  shall  be  paid  to  the  couuty 
treasurer  for  the  use  and  benefit  of  the  coun- 
ty. In  case  the  fees  received  in  any  one 
year  by  any  one  of  such  officers  shall  not 
axijount  to  the  minimum  compensation  per 
annum  therein  provided,  he  shall  be  paid  by 
the  county  a  sum  sufficient  to  make  his  ag- 
gregate annual  compensation  equal  to  such 
minimum  compensation." 

Said  section  7  has  been  amended,  but 
the  amendment  in  no  wise  affects  this  suit, 
as  it  went  into  effect  after  this  alleged  cause 
of  action  arose,  and  the  above  quotation  gives 
that  section  as  It  was  before  amendment. 
By  a  provision  of  said  section  6  the  sheriff, 
auditor,  recorder,  and  clerk  of  the  district 
court  may  employ  such  deputies  and  clerical 
assistants  as  the  business  of  their  offices  may 
require,  whenever  empowered  to  do  so  by  the 
county  commissioners;  and  It  is  fmther  pro- 
vided that  such  deputies  and  clerical  assist- 
ants shall  receive  such  compensation  as  may 
be  fixed  by  the  board  ot  county  commission- 
ers. Said  section  7,  among  other  things, 
fixes  the  minimum  and  maximum  compensa- 
tion which  said  county  officers  may  receive 
per  annum;  while  section  8,  Inter  alia,  pro- 
vides that  such  compensation  shall  be  paid 
by  fees  or  commissions,  or  both,  as  prescrib- 
ed by  tow,  and  further  provides  that  all  fees 
and  commissions  received  by  such  officers  In 
excess  of  the  maximum  compensation  shall 
be  paid  Into  the  county  treasury  for  the  use 
and  benefit  of  the  county.  While  this  court 
has  held  that  the  evident  Intent  of  the  fram- 
ers  of  the  constitution  was  that  the  county 
offices  referred  to  should  be  self-sustaining, 
except  when  the  fees  and  commissions  did  not 
amount  to  the  minimum,  we  tlilnk  that  the 
framers  also  considered  that  exigencies 
might  arise  when  those  offices  would  not  and 
could  not  be  self-sustaining,  as  that  Is  clearly 
Indicated  by  tlie  wording  of  said  sections. 
',  And  after  careful  investigation  and  considera- 
tion of  this  matter,  we  conclnde  that  it  was 
intended,  when  the  sheriff,  auditor,  recorder, 
or  clerk  required  a  deputy,  and  on  proper  ap- 
plication to  the  board  of  county  commission- 
ers it  is  found  that  the  business  of  the  ofilce 
required  a  deputy  and  empowered  the  officer 
to  employ  one  and  fix  his  salary,  the  salary 
so  fixed  is  a  charge  against  the  county.  The 
board,  in  empowering  the  employment  of  a 
deputy,  should  have  had  In  mind  that  the  in- 
tention of  the  framers  of  the  constitution  was 
to  make  such  offices  self-sustaining  as  nearly 
as  posiiible,  and  the  income  of  the  otflce  was 
a  guod  index  of  the  necessity  of  a  deputy, 
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and  should  have  been  carefully  considered  by 
the  board  on  said  application.  Where  the 
Income  of  the  office  was  less  than  the  mini- 
mum, or  even  slightly  abore,  nh  deputy  should 
have  been  allowed,  except  at  the  expense  of 
the  officer,  unless  some  very  cogent  reason 
was  shown  therefor.  With  the  libeml  fees 
allowed  by  law.  If  the  income  of  the  office 
does  not  amount  to  the  minlmiun,  the  officer 
certainly  has  not  been  overworked.  The  ne- 
cessity of  each  case  must  rest  on  its  own 
facts,  and  the  board  of  county  commissioners 
should  be  ever  mindful  of  the  interest  of  the 
taxpayer,  as  well  as  that  of  the  officer.  In 
passing  upon  the  necessity  for  the  employ- 
ment of  a  deputy. 

The  board  of  county  commissioners  in  pass- 
ing upon  the  claim  involved  in  this  case  evi- 
dently concluded  that  the  deputy's  salary  was 
not  a  county  charge  unless  the  officer  turned 
fees  sufficient  into  the  county  treasury  to  pay 
such  salary  over  and  above  his  maximum. 
It  is  shown  by  the  record  that  the  earning 
of  said  sherifTs  office  for  the  fiscal  year  of 
1897  amounted  to  but  $1,336.78.  Considering 
the  fees  allowed,  it  would  seem  that  the  sher- 
UT  was  not  overburdened  with  business,  and 
in  no  urgent  need  of  a  deputy.  However,  be 
that  as  It  may,  some  urgent  necessity  may 
have  been  shown  for  the  appointment  of  a 
deputy,  and  this  appeal  is  from  the  judgment 
of  dismissal  rendered  on  sustaining  a  general 
demurrer  to  the  complaint,  and  we  are  of  the 
opinion  that  the  sustaining  of  the  demurrer 
was  error,  and  the  Judgment  must  be  set 
aside. 

Recurring  to  the  appointment  of  deputies, 
section  1815,  Bev.  St.,  provides  that  every 
county  officer,  except  probate  judge,  commis- 
sioner, school  superintendent,  and  coroner 
may  appoint  as  many  deputies  as  may  be 
necessary  for  the  faithful  and  prompt  dis- 
charge of  the  duties  of  his  office;  and  by  an 
act  amendatory  of  said  section  the  school 
superintendent  is  authorized  to  appoint  a  dep- 
uty. Laws  1889,  p.  9.  Section  1816,  Rev. 
St,  requires  any  county  (Acer,  who  may  be 
granted  a  leave  of  absence  to  appoint  a  dep- 
uty to  act  during  his  absence.  Sections  1817, 
1818,  1819,  and  1820  pertain  to  the  appoint- 
ment of  deputies.  And  the  general  rule  Is 
that  all  ministerial  duties  which  the  principal 
has  the  authority  to  perform  may  be  per- 
formed by  a  deputy.  9  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  370.  Under  the  statutes  the  pay- 
ment of  salaries  of  deputies  became  a  griev- 
ous burden  to  the  taxpayer,  and  relief  was 
demanded  and  was  granted  by  that  provision 
of  said  section  6  of  the  constitution  which 
provides  that  only  the  sherift,  auditor,  record- 
er, and  clerk  may  be  empowered  to  employ 
deputies,  whose  salaries  shall  be  a  charge 
against  the  county,  and  then  only  upon  due 
application  to  the  board  of  county  commis- 
sioners, and  the  board  Is  authorized  to  fix 
the  salaries  of  all  deputies  so  appointed.  It 
is  port  of  the  history  of  the  county  govern- 
ment of  the  state  that  the  county  officers  not 


Included  among  those  who  may  be  empower- 
ed by  the  board  to  employ  a  deputy  needs 
one  at  some  time  during  his  term  of  office,  ou 
account  of  his  sickness  or  being  by  force  of 
circumstances  obliged  to  leave  his  office  for 
a  time.  Take,  for  instance,  the  assessor  and 
tax  collector.  His  duties  take  him  from  his 
office  several  weeks  In  the  year,  and  in  our 
large  counties  almoet  dolly  some  citizen  and 
taxpayer  wishes  to  do  business  with  the  office, 
and  the  framers  of  the  constitution  fully  un- 
derstood those  facts  and  conditions,  and  we 
do  not  think  that  they  intended  that  said  pro- 
vision of  section  6,  art.  18,  should  operate  as 
a  repeal  of  said  section  1815,  and  the  act 
amendatory  thereof,  any  further  than  to  re- 
lieve the  county  from  the  payment  of  all 
deputies'  salaries  except  of  those  appointed 
by  the  sheriff,  auditor,  recorder,  and  clerk 
when  duly  empowered  by  the  board,  and  the 
salaries  of  such  deputies  fixed  by  the  board 
as  provided  In  said  section  6  of  the  constitu- 
tion. Tile  Judgment  Is  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule 
the  demurrer,  and  for  further  proceedings  In 
accordance  with  the  views  expressed  in  this 
opinion. 

HUSTON,  C.  J.,  and  QUARLES,  J.,  con- 
cur. 


PRATT  V.  RATLIFP,  Sheriff. 

(Supreme  Court  of  Oklahoma.    June  8,  1900.) 

RES  JUDICATA. 

1.  A  judgment  is  a  bar  it  the  cause  of  action 
be  the  same,  thoufch  the  form  be  different. 
The  cause  is  the  same  when  the  same  evidence 
will  8uppoi-t  both  actions;  or,  rather,  the  judg- 
ment in  the  former  action  will  be  a  bar  pro- 
vided the  evidence  necessary  to  sustain  the 
judgment  for  the  plaintiff  in  the  present  ac- 
tion would  have  authorized  a  judgment  for  him 
in  tho  former. 

2.  When  a  matter  has  once  passed  to  final 
jndRment  without  fraud  or  collusion,  in  a 
court  of  competent  jurisdiction,  it  has  become 
res  judicata,  and  the  same  matter,  between 
the  same  parties,  cannot  be  reopened  or  sub- 
sequently considered. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingfisher 
county;   before  Justice  John  C.  Tarsney. 

This  is  an  action  of  replevin,  brought  by 
plaintiff  in  error,  W.  S.  Pratt,  before  Thom- 
as Menzies,  a  justice  of  the  peace  in  and  for 
Kingfisher  county,  Okl.  T.,  against  the  de- 
fendant In  error,  John  A.  Ratliff,  to  recover 
possession  of  personal  property  levied  upon 
and  taken  by  the  defendant,  as  the  sheriff 
of  said  county,  under  an  execution  issued  in 
a  suit  in  which  one  D.  W.  Doty  recovered 
a  judgment  against  this  plaintiff  in  error 
in  June,  1808,  before  one  W.  D.  Hilton,  who 
was  then  pretending  to  act  as  justice  of  the 
peace  In  and  for  said  county,  and  which  last- 
mentioned  judgment  was  taken  on  tran- 
script to,  and  filed  In  the  district  court  of, 
said  county,  and  the  execution  in  the  hands 
of  the  defendant,  as  sheriff,  upon  which  he 
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acted  in  taking  tbe  property,  was  lasned  by 
the  clerk  of  the  district  court  on  said  tran- 
script. The  plaiutlff  in  error,  In  his  affidavit 
of  replevin  filed  in  this  case,  sets  out  that 
the  Judgment  on  which  the  execution  issued 
l8  void,  for  the  reason  that  at  the  time  said 
judgment  was  rendered  tlte  said  Hilton  who 
rendered  said  judgment  was  not  a  justice 
of  the  peace  do  facto  nor  de  jure,  and  had 
no  authority  whatever  to  render  said  judg- 
ment. To  plaintiff's  affidavit  in  replevin  de- 
fendant filed  a  demurrer  in  the  justice  court, 
which  was  sustained  by  that  court,  aud  judg- 
ment rendered  against  the  plaiutlff.  Plain- 
tiff then  appealed  to  tbe  district  court,  and 
in  the  district  court  the  case  again  came  on 
for  hearing  on  a  motion  of  the  defendant  to 
dismiss  the  appeal,  for  the  reason  that  the 
affidavit  in  replevin  was  not  sufficient,  which 
motion  was  by  the  court  overruled.  De- 
fendant was  then  allowed  to  and  did  file  a 
general  denial,  and  tbe  trial  of  the  ease  pro- 
ceeded upon  an  agreed  statement  of  facts. 
By  agreement  of  counsel  it  was  stipulated 
that  the  statement  and  evidence  contained 
in  a  certain  case-made  in  case  Xo.  760, 
wherein  tlils  plaintiff  was  plaintiff,  and  B. 
W.  Burchett,  as  sheriff,  and  one  Doty,  %vere 
defendants,  should  be  taken  as  a  statement 
of  facts  in  this  case.  This  case  No.  760  was 
brought  in  the  district  court  of  said  county 
by  this  plaintiff  to  enjoin  the  sheriff  of  said 
county  and  said  Doty  from  enforcing  col- 
lection of  the  same  judgment  which  is 
claimed  in  this  case  to  be  void.  And  the 
plaintiff  in  that  case,  who  is  the  plaintiff  in 
this,  obtained  a  temporary  restraining  order 
restraining  the  sheriff  from  collecting  said 
Judgment.  It  is  agreed  and  stipulated  by 
counsel  that  the  evidence  in  that  case  was 
practically  the  same  as  the  evidence  in  this 
case,  and  that  the  only  difference  between 
the  two  cases  is  that  this  one  is  an  action  of 
replevin,  and  that  was  an  action  for  injunc- 
tion or  restraining  order.  On  hearing,  the 
district  court  refused  to  grant  a  permanent 
restraining  order  In  that  suit,  the  judgment 
of  the  court  in  that  case  being  as  follows: 
"And  now,  on  this  27th  day  of  November, 
1807,  the  same  being  a  regular  judicial  day 
of  said  court,  this  cause  came  regularly  on 
for  decision,  having  theretofore  been  tried, 
argument  of  counsel  made,  and  having  been 
taken  under  advisement  by  the  court  until 
this  date;  the  plaintiff  being  present  In 
court  by  D.  K.  Cunningham,  his  attorney, 
and  defendants  being  present  by  W.  A.  Tay- 
lor, their  attorney,  and  the  court,  liaving 
l>een  thoroughly  advised  In  the  premises, 
finds  that  the  temporary  writ  of  injunction 
heretofore  issued  be  quashed,  and  that  any 
further  or  permanent  injunctlonal  writ  be 
refused  therein,  and  generally  finds  for  the 
defendants.  The  costs  taxed  to  the  plain- 
tiff." This  plaintiff  took  an  appeal  from 
this  order  and  judgment  to  tlie  supreme 
court,  and  the  same  was  dismissed  in  that 
court  on  motion  (43  Pac.  1068J,  for  the  rea- 


son that  plaintiff  did  not  file  his  brief  in 
time.  After  a  full  hearing  of  the  cause,  the 
court,  on  the  2d  day  of  November,  180S,  sit- 
ting in  the  district  court  in  and  for  King- 
fisher county.  Okl.  T ,  rendered  a  judgment 
in  favor  of  the  defendant,  and  against  the 
plaiutlff,  for  the  recovery  of  certain  personal 
property,  or  the  value  thereof,  In  the  sum 
of  $79.-*7,  and  costs  of  suit.  Motion  for  a 
new  trial  was  made  by  the  plaintiff,  over- 
ruled by  the  court,  and  the  plaintiff  brings 
the  cause  here  for  review,  alleging  tlie  ac- 
tion of  the  court  in  so  rendering  Judgment, 
and  overruling  his  motion  for  a  new  trial, 
as  error.    Affirmed. 

D.  K.  Cunningham,  for  plaintiff  in  error. 
M.  J.  Kane,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  It  is  apparent  from  an  examina- 
tion of  the  record  and  the  stipulation  of  the 
parties  that  the  issues  joined  and  the  evi- 
dence In  case  No.  7G0,  referred  to  In  the 
stipulation,  are  identical  with  the  case  at 
bar.  The  parties  are  practically  the  same. 
In  that  case  it  was  this  plaintiff  In  errror 
as  plaintiff,  and  the  sheriff  of  Klngflsiier 
county  and  the  execution  creditor  as  de- 
fendants. The  question  there  Involved  was 
the  validity  of  the  judgment  on  which  the 
execution  in  this  case  was  issued.  The  ques- 
tions to  be  tried  in  that  case  were  identical 
with  the  questions  put  in  issue  by  the  plead- 
ings in  this  case.  The  plaintiff  could  not 
recover,  nor  the  defendant  defeat  the  ac- 
tion, except  by  an  adjudication,  one  way  or 
the  other,  of  the  validity  or  Invalidity  of 
that  judgment,  as  the  issues  are  Identical, 
and  the  evidence  the  same,  and  between  the 
same  parties.  We  think  the  judgment  In 
that  case,  being  a  final  Judgment,  is  conclu- 
sive and  binding  upon  the  parties  to  this 
case,  and  that  the  district  court  was  correct 
in  so  finding  by  the  Judgment.  We  take 
the  proposition  of  law  to  be  well  settled  that 
when  a  matter  has  once  passed  to  final  Judg- 
ment, without  fraud  or  collusion,  in  a  court 
of  competent  jurisdiction.  It  becomes  res 
judicata,  and  the  same  matter,  Ijetween  the 
same  partlos,  cannot  be  reopened  or  subse- 
quently considered.  21  Am.  &  Eng.  Enc. 
Law,  p.  128.  In  the  Duchess  of  Kingston's 
Case,  20  State  Tr.  Sn.i,  2  Smith.  I^ort.  Ciis. 
(6th  Am.  FA.)  «««.  it  is  said:  "The  judgment 
of  a  court  of  concurrent  jurisdiction  directly 
upon  a  point  Is,  as  a  plea,  a  bar;  or,  as  evi- 
dence, conclusive  between  the  same  parties, 
upon  the  same  matter  directly  In  question. 
In  another  court." 

It  Is  urged  by  the  plaintiff  In  error  that 
the  decision  In  case  No.  760,  referred  to  in 
the  stipulation.  Is  not  a  bar  to  this  action, 
and  the  decision  there  is  not  final  or  binding 
in  this  case,  as  tlie  decision  there  was  the 
refu-sal  of  an  injunction,  and  the  granting  of 
an  injunction  Is  a  matter  resting  largely  'n 
the  discretion  of  the  court,  and  the  court 


Digitized  by 


Google 


Okl.) 


PBATT  V.  RATLirF. 


525 


may  have  refused  the  injunctloa  on  the 
grounds  that  the  plaintiff  bad  an  adequate 
remedy  at  law,  and  may  not  have  based  his 
refusal  upon  the  merits  of  that  case.  But  an 
examination  of  the  record  will  show  that  this 
is  not  the  fact.  It  is  true  the  court  might 
have  based  his  decision  upon  the  grounds 
alone  that  the  plaintiff  had  an  adequate  rem- 
edy at  law,  but  an  examination  of  that  case 
and  the  decision  of  the  court  will  show  that 
such  refusal  was  not  upon  that  ground,  as 
the  court  found  after  a  full  examination  of 
the  case  and  hearing  the  arguments  of  the 
counsel.  The  finding  Is  generally  In  favor 
of  the  defendant,  and  in  that  case  the  appli- 
cation for  an  injunction  was  not  resisted  up- 
on the  grounds  that  there  was  an  adequate 
remedy  at  law,  but  upon  the  grounds  that 
the  Judgment  was  a  valid  and  legal  Judg- 
ment; and  this  was  the  only  question  at  Is- 
sue in  that  case,  as  shown  by  the  stipulation, 
and  the  only  question  upon  which  the  court 
passed.  The  court  having  found  in  that  case 
In  favor  of  the  validity  of  that  Judgment, 
that  decision,  being  a  final  decision  between 
the  same  parties  and  decisive  of  the  subject- 
matter  in  this  case,  Is  conduslve  and  binding 
upon  the  parties.  While  It  Is  true  that  In 
that  case  the  court  did  not.  In  express  terms, 
say  in  his  Judgment  that  the  Judgment  ren- 
dered by  Hilton  as  a  Justice  of  the  peace  was 
a  legal  and  valid  Judgment,  the  court  did 
by  that  Judgment  find  generally  for  the  de- 
fendant. And  the  rule  is  well  settled  that 
wiiere  a  bill  in  equity  is  dismissed  upon  a  full 
hearing  on  the  merits  it  is  an  effectual  bar 
to  a  subsequent  suit  for  the  same  cause  of 
action.  21  Am.  &  Eng.  Enc.  Law,  p.  227. 
The  fact  that  the  former  suit  was  a  suit  In 
equity,  and  this  a  suit  at  law,  does  not  change 
the  rule.  Wllllamsburgh  Sav.  Banli  v.  Town 
of  Solon  (N.  Y.  App.)  32  N.  E.  10S8.  We 
think  that  the  principles  or  doctrine  laid 
down  by  the  New  York  court  of  appeals  in 
that  case  will  apply  with  equal  force  to  this 
case.  They  there  say:  "In  an  action  In 
equity  by  a  town  against  the  bondholders  to 
cancel  certain  bonds  alleged  to  be  invalid 
ou  certain  grounds,  a  Judgment  declaring  the 
bonds  to  be  valid  is  res  Judicata  of  the  ques- 
tions involved,  and  estops  the  town  to  plead 
their  invalidity  on  the  same  grounds  In  a 
subsequent  action  on  the  bonds  by  the  hold- 
ers." 

Applying  that  doctrine  to  this  case,  we 
find  that  the  Identical  question  involved  in 
this  case  was  adjudicated  In  case  No.  700, 
referred  to.  The  some  Judgment  and  existent 
facts  are  pleaded  to  furnish  the  vital  grounds 
of  controversy  In  that  case  as  in  this  case. 
In  that  case  the  plaintiff  could  not  succeed 
without  proving  that  that  Judgment  was  void, 
and  while  the  defendant  might  have  defend- 
ed upon  other  grounds,  as,  for  instance,  the 
fact  that  plaintiff  had  an  adequate  remedy 
at  law.  they  did  not  so  defend,  and  put 
it  solely  upon  the  question  of  the  validity 
of  that  Judgment;  and  the  court  there  decid- 


ed in  favor  of  the  validity  of  that  Judgment, 
and  that  Judgment  Is  the  identical  Judgment 
in  question  In  this  case.  As  the  United 
iStates  supreme  court,  In  the  case  of  Aurora 
City  V.  West,  7  Wall.  82,  10  L.  Ed.  42,  has 
well  said:  "The  doctrine  of  estoppel  by  a 
former  Judgment  Ijetween  the  same  parties 
is  one  of  the  most  beneficial  principles  of 
our  Jurisprudence,  and  has  been  less  affected 
by  legislation  than  almost  any  other."  The 
supreme  court  of  Vermont,  in  the  case  of 
Gray  v.  Pingry,  17  Vt.  419,  say:  "There 
must  be  some  end  to  litigation,  and  much 
more  injustice  might  be  done  In  reviewing 
forgotten  issues  than  in  limiting  the  right 
to  prosecute."  In  the  case  of  Van  Rensse- 
laer V.  Kearney,  11  How.  326,  13  L.  Ed. 
715,  the  United  States  supreme  court  say: 
"The  doctrine  of  res  Judicata  is  conducive 
of  peace,  repose,  and  morality,  and  that  with- 
out working  any  injustice."  In  the  supreme 
court  of  New  Hampshire,  in  the  case  of  Hol- 
llster  V.  Abbott,  31  N.  H.  448,  64  Am.  Dec. 
342,  the  court,  through  Judge  Eastman,  said: 
"It  is  a  well-established  principle  that  the 
Judgment  of  a  court  of  record  having  Juris- 
diction of  the  case  and  of  the  parties  is  bind- 
ing and  conclusive  upon  the  parties  and 
privies  in  every  other  court  until  it  is  r^- 
ularly  reversed  by  some  court  having  juris- 
diction for  that  purpose.  Notwithstanding 
the  proceeding  may  be  erroneous,  yet,  as  be- 
tween the  parties,  the  Judgment  must  stand 
until  regularly  vacated  or  reversed.  Where 
the  court  has  jurisdiction  It  has  the  right 
to  decide  every  question  which  arises  in 
the  case;  and,  whether  Its  decisions  be  cor- 
rect or  otherwise,  Its  Judgment,  until  re- 
versed, Is  regarded  as  binding  In  every  other 
cotirt  In  no  collateral  way  can  the  parties 
question  the  correctness  of  a  Judgment  which 
has  been  rendered  between  them  in  a  court 
having  Jurisdiction  of  them  and  of  the  sub- 
ject-matter. The  only  way  for  them  to  in- 
vestigate such  a  Judgment  Is  by  a  rehearing 
of  that  case,  either  by  writ  of  error  or  some 
other  legal  and  direct  mode;  for  to  the  ex- 
tent to  which  the  Judgment  goes  their  rights 
have  been  considered  and  decided,  and  they 
have  submitted  to  that  decision,  either  from 
the  force  of  law,  after  a  final  hearing,  by 
a  court  of  last  resort,  or  from  a  disinclination 
to  pursue  the  matter  further  when  other 
courses  of  proceeding  for  rehearing  were  open 
before  them,  and  might  have  been  had  if  they 
had  so  elected." 

Now,  It  seems  to  us,  applying  that  doctrine 
to  this  case,  that  it  must  conclusively  appear 
that  the  judgment  rendered  In  No.  760  is  a 
bar  to  the  action  brought  in  this  ca.se,  and 
the  judgment  of  the  district  court  could  not 
have  l)een  other  or  different  than  it  was; 
that  the  court  cotild  not  have  found  other 
than  for  the  defendant.  This  entire  matter 
was  brought  up  by  the  application  for  an 
injunction,  and  was  pas.sed  upon  by  the  court, 
and  the  case  at  bar  was  simply  an  attempt 
on  the  part  of  the  plaintiff  to  retry  that  case 
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by  an  action  of  replcTln.  The  former  case, 
Involving  the  same  Issues,  lyiBed  upon  the 
same  evidence,  was  tried  before  the  district 
court,  and  decided  by  it,  and  an  appeal  was 
regularly  taken;  and,  -while  no  decision  of 
the  supreme  court  was  had,  this  failure  to 
obtain  a  decision  was  entirely  through  the 
fault  of  the  plaintiff  in  error,  and  it  seems 
to  us  that  he  could  not  be  heard  to  com- 
plain of  the  result  of  his  own  negligence  In 
not  filing  his  brief  as  required  by  the  rule  of 
the  supreme  court.  That  decision  of  the  dis- 
trict court  of  Kingfisher  county  was  in  full 
force  and  effect  between  the  parties,  and  was 
condusive  of  their  rights  in  this  case,  and 
the  district  court  was  justified  in  rendering 
a  judgment  in  this  case  in  favor  of  the  de- 
fendants. Therefore  the  decision  of  the  dis- 
trict court  will  be  affirmed.  All  the  justices 
concurring. 


OS  Utab  196) 

LIPPINCOTT  et  aL  v.  RICH  et  al. 
(Supreme  Court  of  Utah.    June  6.  1900.) 

PROMISSORY  NOTB— SnPUUATION  FOR  AT- 
TORNEY'S FEB  —  NEGOTIABILITY  —  CONDI- 
TIONAL SALE— PURCHASE-PRICE  NOTES— TI- 
TLE RBHAININO  IN  VENDOR  —  TENDEUl  OF 
UNPAID  NOTES— REPLEVIN. 

1.  Under  secHons  1553,  1550,  Kev.  St.  1898, 
a  promissory  note  contaming  a  stipulation  to 
pay  a  reasonable  attorney's  fee  in  case  the 
note  is  placed  in  the  hands  of  an  attorney  tor 
collection,  after  maturity,  is  uncertain  in 
amount,  because  not  binding  the  makers  to  pay 
a  definite  or  certain  sum,  and  therefore  non- 
negotiable.i 

2.  A  conditional  sale,  reserving  the  title  to 
the  property  in  the  seller  until  payment  of  the 
purchase  price,  evidenced  by  notes  which  are 
not  negotiable,  with  a  right  to  take  possession 
of  the  property  in  case  of  failure  to  perform 
the  conditions,  is  valid  in  this  state,  not  only 
between  the  parties,  but  also  as  against  third 
persons;  and  it  is  not  a  condition  precedent  to 
an  action  in  replevin  by  the  vendor  in  such 
case  that  he  return  the  nonnegotiable  notes, 
given  by  the  vendee  as  a  part  of  the  purchase 
price,  before  action  brought,  unless  It  is  es- 
pecially BO  agreed  in  the  contract.' 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake 
county;  A.  N.  Cherry,  Judge. 

Action  by  Charles  Llpplncott  &  Co.,  against 
B.  B.  Rich  and  the  Wasatch  Drug  Company. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed. 

C.  8.  Patterson  and  Geo.  W.  Moyer,  for 
appellants.  Bennett,  Harkness,  Howat,  Suth- 
erland &  Van  Cott,  for  respondents. 

MINBR,  J.  This  action  was  before  this 
court  on  a  former  appeal,  and  the  decision 
thereon  is  reported  in  19  Utah,  140,  56  Pac. 
806.  In  1890,  P.  O.  and  Jennie  Horn  were 
doing  business  under  the  firm  name  of  the 
Wasatch  Drug  Company.  On  that  day  they 
purchased  from  the  plaintiffs,  Charles  Llppln- 
cott &  Co.,  a  soda  fountain,  the  property  in 

»  Donaldson  v.  Grant,  49  Pac.  T79,  15  Utah,  231;  also 
Salisbury  v.  Stewart,  49  Pac.  777,  15  Utab,  308. 
<  Llpplncott  V.  Rlcb,  56  Pac.  806,  19  Utab,  140. 


question  here,  by  a  contract  of  conditional 
sale,  giving  a  large  number  of  notes  in  connec- 
tion with  the  contract,  all  providing  that  the 
title  to  the  soda  fountain  should  not  pass  to 
the  Wasatch  Drug  Company  until  all  of  said 
notes  were  paid,  and  that  until  then  the  title 
thereto  should  remain  in  Llpplncott  &  Co., 
who  had  the  right,  in  case  of  nonpayment  at 
maturity  of  either  of  said  notes,  without  pro- 
cess of  law  to  enter  and  take  immediate 
possession  of  said  property,  wherever  it  may 
be,  and  remove  the  same.  It  was  further 
provided  in  said  notes  that  in  case  they,  or 
either  of  them,  were  placed  in  the  hands  of 
an  attorney  for  collection  after  maturity,  by 
suit  or  otherwise,  that  the  makers  should  pay 
a  reasonable  attorney's  fee  and  costs  of  collec- 
tion. The  notes  falling  due  January  1,  Febru- 
ary 1,  and  March  1, 1897,  were  unpaid  at  the 
time  this  action  was  commenced.  Prior  to 
March  20,  1887,  Horn  and  wife,  trading  as 
the  Wasatch  Drug  Company,  made  an  assign- 
ment of  all  their  property.  Including  the  soda 
fountain,  to  John  B.  Forbes,  who  went  Into 
possession  thereof.  Thereafter,  on  the  20th 
day  of  March,  1887,  plaintiffs  served  on 
Forbes  a  written  notice  disaffirming  the  sale, 
demanded  back  the  possession  of  the  prop- 
erty on  account  of  the  nonpayment  of  the 
notes,  and  tendered  to  Forbes  the  unpaid 
notes.  Forbes  refused  to  comply,  but  ten- 
dered the  attorney  for  the  plaintiffs,  who 
held  the  notes  and  made  the  demand,  $30.00, 
that  being  the  face  value  of  the  notes  dne. 
but  did  not  include  |1.60,  Interest  dne  aa 
said  notes  to  that  date.  This  tender  was 
refused  because  the  amoimt  tendered  was  not 
sufficient  Immediately  thereafter  Forbes 
assigned  and  sold  the  prc^>erty  to  the  Wasatch 
Drug  Company,  who  claimed  the  property  at 
the  time  this  action  was  brought.  On  April 
7,  1897,  this  action  was  brought  In  replevin 
to  recover  the  property  and  damages  for  the 
unlawful  detention  of  the  same.  At  the  con- 
clusion of  plaintiffs'  testimony,  the  defend- 
ants moved  for  a  nonsuit  on  the  ground  that 
the  unpaid  notes  had  not  been  tendered  back 
to  the  makers,  F.  O.  and  Jennie  Horn.  The 
nonsuit  was  granted,  and  the  action  was  dis- 
missed. From  this  judgment  of  diamlBsal, 
the  plaintiffs  appeal. 

One  of  the  questions  involved  In  this  appeal 
is  whether  the  plaintiffs  were  bound  to  tender 
back  the  unpaid  notes  to  Horn  and  wife 
before  bringing  tbls  action  in  replevin,  and 
another  question  is  whether  the  notes  were 
negotiable. 

The  notes  In  question  were  inst  due,  and 
In  the  hands  of  the  payee,  when  the  acti<xi 
was  brought  One  condition  of  the  notes  was 
that  a  reasonable  attorney's  fee  should  be 
paid  In  case  the  notes  should  be  placed  in  the 
hands  of  an  attorney  for  collection  after 
maturity.  The  amount  of  the  attorney's  fee 
was  not  definitely  fixed,  and  was  uncertain  in 
amount  and  did  not  bind  the  makers  to  pay 
a  definite  or  certain  sum,  and  therefore  the 
notes   were   not   negotiable.     Donaldson   t. 
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Graat,  15  Utah,  231,  48  Pac.  779;  sectlona 
1553, 1559,  Rev.  St  1888.  See,  also,  Salisbury 
V.  Stewart,  15  Utah,  308,  49  Pac.  777.  The 
transfer  ot  the  soda  fountain  by  assign- 
ment, while  good  between  the  parties,  was 
fraudulent  as  to  creditors,  and  conveyed  no 
title  therein  to  the  defendants.  Under  the 
contract  of  conditional  sale,  the  plaintiffs  were 
entitled  to  talce  possession  of  the  property  on 
conditions  broken,  as  held  in  Llppincott  T. 
Rich,  19  Utah.  140.  56  Pac.  806.  BurriU, 
Assignm.,  §  323.  The  title  to  the  property,  as 
shown  by  the  contract  of  conditional  sale 
contained  in  the  notes,  did  not  pass  to  the 
grantee  until  all  the  notes  were  paid.  Until 
then  the  title  remained  in  the  plaintiffs,  with 
the  absolute  right,  in  case  of  nonpayment  of 
the  notes  at  maturity,  without  process  ot  law 
to  take  immediate  possession  thereof  and 
remove  the  same.  There  was  no  provision 
or  agreement  in  the  notes  that  in  case  of  their 
nonpayment,  or  forfeiture  of  the  contract  for 
nonpayment,  the  unpaid  notes  should  be  sur- 
rendered to  the  makers. 

As  we  have  seen,  the  notes  were  past  due, 
and  not  negotiable.  Their  transfer  before  or 
after  maturity  would  not  injure  the  makers. 
At  the  time  of  the  demand  these  notes  were 
tendered  to  Forbes,  the  assignee  of  Horn  and 
wife,  the  makers.  As  between  the  two, 
Forbes  represented  the  makers  in  that  trans- 
action. Whatever  right  Horn  and  wife  pos- 
sessed in  the  property  was  transferred  to 
Forbes  by  the  assignment.  As  to  those  par- 
ties the  assignment  was  valid.  BurriU, 
Assignm.,  i  223. 

The  possession  of  the  property  had  been 
transferred  to  Forbes  by  Horn  and  wife,  and 
he  took  possession  and  assumed  the  respon- 
sibility of  the  notes  in  so  far  as  to  offer  to 
pay  them,  but  not  the  Interest  Upon  the 
payment  of  the  notes  depended  the  title  of 
the  assignee.  If,  under  such  circumstances, 
a  tender  of  the  notes  was  necessary  at  all,  it 
was  sufficient  as  made  to  the  assignee.  The 
assignment  operated  as  a  quitclaim  of  all  the 
assignors'  Interest  in  the  property,  conveyed 
in  the  same  plight  and  condition  as  they  held 
It  themselves.  The  assignment  would  not 
•drfeat  a  pre-existing  lien,  nor  lessen  the  obli- 
gation created  by  it.    BurriU,  Assignm.,  §  271. 

But  under  the  contract  it  was  competent 
for  the  plaintiffs  to  disaffirm  the  sale,  and 
demand  possession  of  the  property,  without 
tendering  back  the  nonnoRotiable  notes  to 
the  makers.  The  title  to  the  property  never 
vested  in  the  vendee,  nor  in  the  defendants. 
It  remained  in  the  plaintiffs.  The  contract, 
on  failure  of  a  payment  of  the  notes,  author- 
ized the  plaintiffs  to  take  possession  of  the 
property  wherever  it  may  be  without  tender- 
ing back  the  notes.  Under  such  circumstan- 
ces the  plaintiffs  were  entitled  to  demand  and 
recover  the  property  without  any  tender  of 
the  notes  being  made  to  the  makers.  Klrby 
V.  Tompkins.  48  Ark.  273,  3  S.  W.  363;  Fleck 
T.  Warner,  25  Kan.  342;  McRea  v.  Merrifleld, 
-48  Ark.  160,  2  S.  W.  780;  Bauendahl  v.  Horr, 


7  Blatchf.  548,  Fed.  CaB.  No.  1,113;  Tufts  v. 
D'Arcambal,  85  Mich.  185,  48  N.  W.  497,  12 
L.  R.  A.  446;  Llppincott  v.  Rich,  19  Utah, 
140,  56  Pac  80a 

A  conditional  sale,  reserving  the  title  to  the 
property  in  the  seller  until  payment  of  the 
purchase  price,  evidenced  by  notes  which  are 
not  negotiable,  with  the  right  to  take  posses- 
sion of  the  same  in  case  of  failure  to  perform 
the  conditions,  Is  valid  in  this  state,  not  only 
between  the  parties,  but  also  as  against  third 
parties;  and  It  is  not  a  condition  precedent 
to  an  action  in  replevin  by  a  vendor  of  a  con- 
ditional sale  in  such  a  case  that  be  return  the 
nonnegotlable  notes  given  by  the  vendee  as  a 
I)art  of  the  conditional  purchase  price  before 
action  brought  unless  it  is  especially  so 
agreed  in  the  contract.  Fleck  v.  Warner,  23 
Kan.  342.  The  case  of  Segrist  v.  Crabtree, 
131  U.  S.  287,  9  Sup.  Ct  687,  33  I*  Ed.  125, 
cited  by  the  respondents,  arose  out  of  a  suit 
in  trover  for  the  conversion  of  cattle  trans- 
ferred by  absolute  bill  of  sale,  and  for  negoti- 
able notes  given  In  payment  without  any  con- 
dition thereto,  and  without  written  authority 
to  take  possession  in  case  of  default  in  pay- 
ment. The  case  is  based  upon  an  entirely 
different  state  of  facts  and  a  different  cause 
of  action  from  the  one  under  consideration. 
We  are  of  the  opinion  that  the  court  erred  In 
granting  the  nonsuit,  and  in  holding  that  the 
notes  should  have  been  tendered  back  to  the 
makers  before  suit  The  judgment  of  the 
district  court  is  reversed.  The  cause  Is 
remanded  to  said  court  with  directions  to 
grant  a  new  trial.  Plaintiffs  are  entitled  to 
costs. 

BARTCH,  0.  J.,  and  BASKIN,  J.,  concur. 


STATE  V.  MORGAN. 
(Supreme  Court  of  Utah.    June  4,  190O.) 

COMMISSION    OF    FELONY— SHERIFF'S    POSSB— 

ARREST  BY  PRIVATE  CITIZENS— MURDER 

—BVIDENCE^-APPKAL— RECORD. 

1.  When  facts  showiDg  the  commission  of  a 
felony  under  section  4l75,  Rev.  St.  1808,  are 
related  to  the  members  of  a  sheriff's  posse, 
section  4838,  Rev.  St  1898,  subds.  2,  3,  are 
sufficient  warrant  for  the  members  of  such 
posse,  although  private  citizens  and  nonresi- 
dents of  the  county,  to  followand  caijture  the 
persons  who  committed  the  crime;  using  suffi- 
cient force  to  accomplish  such  capture. 

2.  Any  kind  of  willful,  deliberate,  malicious, 
and  premeditated  killing  is  sufficient  to  consti- 
tute murder  in  the  first  degree,  under  section 
4101.  Rev.  St.  1898;  and  the  willful,  deliber- 
ate, and  malicious  intent  may  be  formed  the 
instant  the  criminal  act  is  done.i 

3.  Where  the  evidence  shows  that  the  de- 
fendant and  another  were  associated  together 
to  rob  and  resist  arrest,  even  to  the  killins  of 
other  persons,  and  in  resistance  one  of  the  per- 
sons Rttempting  arrest  was  killed,  the  killing, 
l)y  whomsoever  done,  was  the  act  of  each  and 
both  of  the  conspiratoi's;  and  defendant  is 
eiiargoable  therewith,  whether  he  or  his  com- 
panion fired  the  fatal  shot.i 

4.  An  aflidavit  not  embraced  in  the  bill  of 


>  People  T.  CoughllD,  44  Pac.  94,  13  Utah,  68. 
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exceptions  or  transcript,  and  not  presented  to 
the  trial  judge  on  motion  for  a  new  trial,  but 
which  is  brought  to  the  attention  of  this  court 
for  the  first  time  on  the  arRument  on  appeal, 
and  without  notice  to  the  other  side,  can  form 
no  part  of  the  record  in  the  appellate  court, 
and  is  without  legal  merit. 

5.  On  the  trial  for  murder  for  the  killing 
of  a  person  attempting  to  arrest  defendant 
and  another  for  the  commission  of  a  robbery, 
evidence  of  the  commission  of  such  felony  by 
defendant  and  bis  confederate  is  competent,' 
as  tending  to  show  motive  for  resisting  arrest, 
and  that,  in  connection  with  their  criminal  in- 
tent, they  were  confederated  together  for  the 
felonious  purpose  of  robbery  and  resistance  to 
the  civil  power  of  the  state,  and  that  the  act 
of  either  was  the  act  of  both.i 

6.  Evidence  tending  to  show  an  attempted 
escape  of  defendant  may  be  given  in  evidence 
against  him. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  First  district; 
0.  H.  Hart,  Judge. 

.Tatnes  Morgan  was  convicted  of  murder  In 
the  lirst  degree,  and  appeals.    AtUrmed. 

R.  H.  Jones,  for  appellant  A.  C.  Bishop, 
Atty.  Gen.,  and  W.  A.  Lee,  Dep.  Atty.  Gen., 
for  the  iState. 


MINER,  J.  The  defendant  In  this  case 
was  charged  with,  and  convicted  of,  murder 
in  the  first  degree.  The  record  shows  that 
shortly  after  9  o'clock  on  the  evening  of  the 
29th  of  April,  1890,  Fred  Hanson  started 
from  Brigham  City,  Bos  Elder  county,  to  re- 
turn to  bis  home,  located  about  one  mile  dis- 
tant. It  was  a  dark  night.  At  the  outskirts 
of  the  city  Hanson  was  met  by  two  men, 
afterwards  known  as  the  aefendaut,  James 
Morgan,  and  his  brother,  who  was  called 
Archie  Majors.  These  two  men  drew  their 
revolvers  on  Hanson,  and  ordered  him  to 
throw  up  his  hands  and  say  nothing,  or  they 
would  kill  him.  He  did  so,  and  was  ordered 
to  come  with  them;  their  revolvers  being 
placed  at  bis  head.  Hanson  was  compelled 
to  go  with  the  hold-ups  for  about  75  yards, 
into  an  unfrequented  spot,  and  there  he  was 
compelled  to  kneel  down.  The  hold-ups  then 
tied  bis  hands  behind  his  back,  rifled  his 
pockets,  and  took  from  him  a  silverware 
sample  outfit,  a  pocketbook,  a  purse,  a  pock- 
etknife,  cuff  and  collar  buttons,  a  watch,  two 
quarts  of  milk,  and  other  property,  and  also 
took  his  shoes  and  stockings  off  his  feet. 
They  then  tied  his  feet,  drank  the  milk,  and 
laughed  over  it.  Hanson's  necktie  was  then 
taken  off  and  stuffed  into  his  mouth,  and  his 
Iiandkerchlef  tied  around  his  mouth,  and  he 
was  told  that  if  he  uttered  an  outcry  they 
would  come  back  and  kill  him.  The  hold- 
ups then  left  him  on  the  ground,  bound  hand 
and  foot.  Some  time  afterwards  Hanson 
succeeded  In  releasing  himself  from  his 
bonds,  and  notified  Sheriff  Cordon  and  Dep- 
uty Sheriff  Thompson  of  the  outrage.  These 
parties,  with  Constable  Wells,  started  in 
pursuit  of  the  offenders.    The  hold-ups  were 

*  People  v.  Coughlln,  14  Pac.  M,  13  Utah,  SS. 


discovered  near  Hot  Springs,  and  were  or- 
dered to  halt;  but  they  refused  to  halt,  and 
told  the  officers  to  go  back,  and  then  went 
into  the  mountains.  The  officers  fired  some 
shots  over  the  heads  of  the  pursued  men,  to 
stop  them,  but  the  fire  was  returned  by  the 
two  men;  and  25  shots  were  then  exchanged 
between  the  fugitives  and  officers,  and  the 
firing  continued  until  the  cartridges  of  the 
latter  were  exhausted.  The  officers  then 
telephoned  to  officers  at  Ogden  to  come  to 
their  assistance.  Sheriff  Layne,  of  Weber 
county,  and  his  deputies,  Joseph  Belknap 
and  Joseph  Bailey,  and  also  Capt.  William 
Brown,  of  the  Ogden  police  force,  at  once  re- 
sponded, and  arrived  at  the  scene  by  day- 
light next  morning.  Sheriff  Cordon,  of  Box 
Elder  county,  at  once  advised  the  Weber 
county  officers  and  Brown,  in  detail,  of  tbe 
robbery,  and  of  their  encounter  with  the 
robbers.  All  these  parties  then  separated 
into  groups  of  two  and  three,  and  started  in 
pursuit  of  the  robbers.  About  2  p.  m.  of 
April  30th,  Sheriff  Cordon,  Belknap,  and 
Brown  encountered  defendant,  Morgan,  and 
Majors  on  the  mountain  side,  and  command- 
ed them  to  halt.  The  command  was  re- 
fused. The  officers  gave  pursuit,  and  when 
within  75  yards  of  the  fugitives  three  shots 
were  fired  over  tbe  heads  of  the  fugitives, 
and  they  were  again  commanded  to  halt. 
The  fugitives  returned  the  fire  upon  the  offi- 
cers. The  officers  then  shot  at  the  fugitives, 
and  Majors  was  killed.  Almost  immediate- 
ly after  Majors  was  shot,  the  defendant, 
Morgan,  shot  and  killed  Capt.  Brown.  The 
testimony  shows  that,  after  Majors  was  shot 
and  killed,  the  defendant  took  delll>erate  aim, 
and  shot  and  killed  Brown.  The  defendant 
then  dropped  behind  a  rock,  and,  upon  being 
commanded,  held  up  his  hands  and  was 
captured.  Deputy  Sheriff  Belknap,  of  Wel)er 
county,  testified  to  what  transpired.  He 
says,  in  substance:  That,  after  following  the 
robbers  for  some  time  with  Brown  and  0)r- 
don,  he  discovered  them  200  yards  away,  and 
tiallooed  at  them  and  said:  "Stop,  boys. 
Come  back  and  give  up,"— but  that  they  did 
not  stop.  That  he  hallooed  two  or  three 
times,  loud  enough  to  be  heard.  That  they 
kept  on  running.  That  they  ran  after  them 
for  about  a  half  a  mile.  That  he  saw  each 
robber  have  a  revolver.  That  be  hallooed  at 
them  again  to  stop;  that  they  did  not  want 
to  hurt  them;  that  it  was  "nothing  but  a 
hold-up;  to  stop  and  come  back  and  give 
up."  That  at  this  time  they  were  80  yards 
away.  That  "the  robbers  then  started  to 
whirl  around  towards  us,  with  their  guns  In 
their  hands."  That  all  three  of  tbe  pursuers 
then  shot  at  the  fugitives.  That  defendant, 
Morgan,  pointed  his  pistol  at  Brown,  who 
was  15  feet  to  one  side  of  the  other  officers, 
and  fired.  That  be  fired  as  he  turned  around, 
facing  the  officers.  That  the  defendant  then 
took  deliberate  aim  at  Brown  and  shot. 
That  the  shot  struck  Brown  and  killed  blm. 
That  this  shot  was  fired  a  second  or  two 
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after  Majors  was  shot.  That  it  all  happened 
In  aboat  five  seconds.  Sheriff  Oordon  gave 
testimony  to  the  same  effect.  After  his  ar- 
rest the  defendant  stated  to  Sheriff  Cordon 
that  he  heard  them  call  to  stop  before  they 
shot,  but  says,  "We  thought  we  could  get 
Into  the  brush  or  behind  the  rocks,  where 
we  could  hold  our  own  and  stand  you  off." 
The  property  stolen  from  HanB(»i  on  the 
evening  before  was  mostly  found  in  posses- 
sion of  the  defendant  and  Majors  at  the  time, 
and  the  balance  was  found  soon  after,  where 
the  first  encounter  took  place.  The  shoes 
taken  off  Hanson's  feet  the  night  before 
were  found  on  the  feet  of  the  defendant  at 
the  time  of  his  capture.  The  information 
charged  the  defendant  with  the  murder  of 
William  Brown,  and  he  was  found  guilty  of 
murder  in  the  first  degree.  Upon  his  elec- 
tion, he  was  sentenced  to  be  shot.  A  mo- 
tion for  a  new  trial  was  made  and  denied. 
From  the  Judgment  of  conviction,  this  ap- 
peal is  taken. 

The  appellant  contends  that  under  the 
facts,  as  shown,  no  motive  or  malice  is  prov- 
ed on  the  part  of  the  defendant;  that  the 
act  was  committed  under  great  provocation, 
and  In  the  heat  of  passion,  when  pursued 
by  the  officers,  and  after  they  had  fired  the 
first  shot;  that  the  crime  committed  did  not 
exceed  manslaughter  or  Justifiable  homicide, 
or,  at  most,  murder  In  the  second  degree; 
that  the  verdict  of  guilty  in  the  first  degree 
was  erroneous  and  not  warranted  by  the  evi- 
dence; that  William  Brown  was  not  a  resi- 
dent of  Box  Elder  county,  where  the  crime 
was  committed,  and  was  a  private  person, 
not  authorized  to  make  an  arrest 

SecUon  4638,  Rev.  St.  1898,  provides  that 
a  private  person  may  arrest  another  "(2) 
when  the  person  arrested  has  committed  a 
felony,  although  not  in  his  presence;  (3) 
when  a  felony  has  been  committed  and  he 
has  reasonable  cause  to  believe  the  person 
arrested  to  have  committed  it  The  testi- 
mony clearly  shows  that  on  the  night  previous 
to  the  murder  the  defendant  committed  a 
felony,  by  robbing  Hanson  of  his  property, 
and  gagging  and  tying  him  hand  and  foot. 
These  facts  were  communicated  to  all  the 
officers.  Including  Brown,  by  Hanson  and 
Sheriff  Cordon,  and  they  were  all  requested 
to  assist  In  the  capture  of  the  bandits.  It 
is  clear  that  a  felony  had  been  committed, 
under  section  4175,  Rev.  St  1808,  and  that 
Brown  and  the  officers  from  Weber  county 
and  the  sheriff's  posse  had  reasonable  cause 
to  believe  that  the  persons  they  were  attempt- 
ing to  arrest  had  Just  committed  it,  and  were 
fleeing  to  escape  arrest.  It  follows  that 
Brown  and  the  officers  with  him,  composing 
the  sheriff's  posse,  even  though  acting  as 
private  citizens  and  nonresidents  of  the  coun- 
ty, had  a  right,  under  the  circumstances 
shown,  to  follow  and  capture  the  defendant; 
using  sufficient  force  to  accomplish  such  ar- 
rest People  V.  Coughlln,  13  Utah,  58,  44 
Pac.  &4;  1  Blsh.  New  Or.  Proc.  §  1C8;  Peo- 
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pie  V.  Pool,  27  OU.  573;    secUon  4642,  Rev. 
St  189a 

Whether  the  defendant  was  properly  con- 
victed of  murder  in  the  first  degree  depends 
upon  the  statute  and  the  testimony.  Section 
4161,  Rev.  St.  1898,  reads  as  follows:  "Every 
murder  perpetrated  by  poison,  lying  In  wait, 
or  any  other  kind  of  willful,  deliberate,  mali- 
cious, and  premeditated  killing;  or  commit- 
ted in  the  perpetration  of,  or  attempt  to  per- 
petrate, any  arson,  rape,  burglary,  or  rob- 
bery; or  perpetrated  from  a  premeditated 
design  unlawfully  and  mailciously  to  effect 
the  death  of  any  human  being  other  than 
him  who  Is  klUed;  or  perpetrated  by  an  act 
greatly  dangerous  to  the  lives  of  others  and 
evidencing  a  depraved  mind,  regardless  of  hu- 
man life,— Is  murder  in  the  first  degree.  Any 
other  homicide  committed  under  such  circum- 
stances as  would  have  constituted  murder 
at  common  law,  is  murder  in  the  second  de- 
gree." The  defendant  and  his  companion 
had  committed  a  felony,  and  Brown  and  the 
sheriff  and  others  were  lawfully  in  hot  pur- 
suit. The  officers  had  commanded  the  fiee- 
Ing  parties  to  halt  They  had  refused,  and 
notified  the  posse  not  to  follow  them.  Soon 
after,  a  second  command  was  given  to  the 
offenders  to  surrender,  and  the  command 
was  disobeyed.  Shots  were  then  fired,  and 
returned  by  the  bandits.  Many  of  these  re- 
turn shots  struck  and  raised  the  dust  near 
the  officers.  Finally  the  defendant  took  de- 
liberate aim,  and  shot  and  killed  Brown. 
The  killing  was  not  perpetrated  by  poison  or 
lying  in  wait,  but  this  Is  not  necessary  in 
order  to  constitute  murder  In  the  first  degree. 
Any  other  kind  of  wlUfuI,  deliberate,  mall- 
clous,  and  premeditated  killing  Is  sufficient 
to  constitute  the  higher  grade  of  crime,  under 
the  statute.  To  fall  within  the  first  degree, 
the  murder  must  have  been  premeditated, 
willful,  deliberate,  and  malicious.  A  willful, 
malicious  intent  may  be  formed  the  Instant 
the  criminal  act  is  done.  A  man  may  do 
a  thing  willfully,  intentionally,  maliciously, 
and  deliberately  from  a  moment's  reflection 
as  well  as  after  pondering  over  It  a  month. 
He  may  think  and  premeditate  before  doing 
the  act  and  do  It  the  same  Instant  he  con- 
ceives the  criminal  purpose,  as  well  as  If 
he  had  premeditated  over  it  for  a  long  time. 
The  statute  fixes  no  time  when  the  delibera- 
tion and  purpose  to  kill  shall  have  been 
formed  before  the  act  of  killing  shall  take 
place.  The  distinction  between  murder  in 
the  first  degree  and  In  the  second  degree  is 
that  In  the  former,  unless  it  Is  committed 
In  perpetrating  or  attempting  to  perpetrate 
arson,  rape,  burglary,  or  robbery,  the  killing 
must  be  deliberate  and  premeditated,  while 
In  the  latter  the  killing  is  not  premeditated 
or  deliberate.  In  the  one  case  there  is  a  de- 
liberate, premeditated,  preconceived  design 
and  Intent  to  kill,  though  It  may  have  been 
formed  In  the  mind  Immediately  before  the 
mortal  wound  Is  given.  The  premeditated 
design  to  kill  may  precede  the  fatal  blow. 
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In  the  other  case  there  Is  no  deliberation, 
premeditation,  or  preconceived  design  to  kill. 
To  constitute  murder  In  the  first  degree,  the 
unlawful,  malicious  killing  must  be  accom- 
panied with  a  clear  intent  to  take  life.  This 
Is  the  gi-eat  distinguishing  feature  between 
murder  In  the  first  and  murder  In  the  second 
degree.  In  both  cases  the  killing  must  have 
been  unlawful  and  accompanied  with  malice. 
"In  cases  where  the  killing  was  done  In  per- 
petration of  the  felonies,  or  the  attempt  to 
perpetrate  the  felonies,  mentioned  in  the  stat- 
ute, murder  In  the  first  degree  may  be  com- 
mitted, although  no  Intent  existed  to  kill 
at  the  time  of  the  fatal  blow,  as  if  the  crim- 
inal shot  at  the  deceased  for  the  purpose  of 
disabling  him,  or  the  like."  People  v.  Bealo- 
ba,  17  Cal.  399.  So  the  act  of  homicide  by 
poison  or  lying  in  wait  carries  with  It  condTi- 
slve  evidence  of  premeditation;  and  a  Jury 
have  no  option  but  to  find  the  prisoner  guilty 
in  the  first  degree,  upon  proof  of  the  crime. 
Many  elements  are  wanting  that  are  neces- 
sary to  classify  the  crime  herein  as  falling 
witliln  the  rule  of  citlier  Justifiable  or  ex- 
cusable homicide  or  of  manslaughter,  and  all 
the  elements  are  shown  by  which  defendant 
could  properly  be  found  guilty  of  murder  In 
the  first  degree.  The  case  of  People  v.  Cough- 
lin,  13  Utah,  58,  44  Pac.  94,  arose  from  a 
similar  state  of  facts,  and  is  directly  in  point 
upon  the  main  question  presented  in  this 
case.  In  that  case  the  Issues  raised  are  de- 
cided adversely  to  the  contention  of  the  ap- 
pellant herein.  People  v.  Bealoba,  17  Cal. 
309;  Com.  v.  Green,  1  Ashni.  21)C;  Com.  ▼. 
Murray.  2  Ashm.  43;  People  v.  Long,  30 
Cal.  694;  People  v.  Welch,  49  Cnl.  174;  Peo- 
ple v.  Hunt,  59  Cal.  430;  People  v.  Pool,  27 
Cal.  573.  The  testimony  clearly  shows  that 
the  defendant,  to  prevent  his  arrest  and  cap- 
ture for  a  felony,  delil)erately  shot  and  killed 
Brown.  But  even  If  the  killing  was  not  di- 
rectly traced  to  the  defendant,  still  the  rec- 
ord shows  that,  in  connection  with  their 
criminal  acts,  these  two  men  were  acting  in 
concert  to  rob  and  resist  arrest,  even  to  the 
killing  of  other  persons;  and,  being  so  as- 
sociated and  confederated  together  in  their 
felonious  pnrpo.ses  of  robbery  and  resistance 
to  the  civil  power  of  the  state,  the  killing 
of  the  deceased,  by  whomsoever  it  was  done, 
was  the  act  of  each  and  l)oth  of  the  con- 
spirators, and  thereby  the  defendant  is  charge- 
able therewith,  whether  he  or  his  companion 
filed  the  fatal  shot.  People  v.  Couglilin.  13 
Ttah,  58,  44  Pac.  94;  People  v.  Pool,  27  Cal. 
573;  3  (Sreenl.  Bv.  §  94;  State  v.  Mowry 
(Kan.  Sup.)  15  Pac.  282.  If  one  who  has 
committed  a  felony  kills  another,  whom  he 
knows  is  in  fresh  pursuit  of  him  for  snoh 
felony,  under  the  circumstances  shown  here, 
he  Is  guilty  of  murder  in  the  fii-st  degree. 
People  V.  Pool,  27  Cal.  573;  3  Grcenl.  Ev. 
«  JM:  3  Whart.  Cr.  Kv.  jl  21)24:  People  v. 
Coughlln.  13  Utah.  .">S.  44  Pac.  !)4;  State  v. 
Mowry  (Kan.  Sup.)  15  Pac.  282. 
Apiiellaut  also  contends  that  he  was  tried 


15  days  after  the  alleged  crime  was  commit- 
ted, and  before  public  excitement  attending 
the  crime  had  subsided,  and  that  therefore 
he  did  not  have  a  fair  trlaL  Upon  the  trial 
of  this  case  the  defendant  was  represented 
by  three  practicing  attorneys  residing  In  Box 
Elder  county,  and  the  record  does  not  dis- 
close that  any  request  was  made  for  a  post- 
ponement of  the  trial.  Indeed,  it  was  ad- 
mitted by  counsel  upon  the  argument  here 
that  no  such  request  was  made.  It  does 
not  appear  that  the  defendant  was  Injured 
<«>  prejudiced  by  proceeding  with  the  trial 
at  the  time  the  case  was  set;  nor  are  we 
able  to  find  any  request,  motion,  objection, 
or  exception  In  this  regard. 

Counsel  for  appellant  also  urge  that  the 
court  erred  In  not  granting  a  new  trial  on  the 
affidavit  of  Verne  Phillips  to  the  effect  tliat 
one  of  the  Jurors  up<»  the  panel  luid  ex- 
pressed an  opinion  unfavorable  to  the  de- 
fendant before  he  was  sworn  as  a  Juror. 
This  alleged  afildavlt  is  not  embraced  in  the 
bill  of  exceptions  or  transcript  No  such 
afildavlt  was  before  the  trial  Judge  before 
or  at  the  time  when  the  motion  for  a  new 
trial  was  made  or  overruled.  It  is  brought 
to  the  attention  of  this  court  for  the  first 
time  on  the  argument  of  the  appeal,  with- 
out any  notice  to  the  other  side,  and  can 
form  no  part  of  the  record  of  this  court  in 
this  case,  and  is  wholly  without  any  legal 
merit. 

Appellant  also  alleges  error  In  the  admis- 
sion of  the  testimony  of  Hanson  to  the  effect 
that  he  was  held  up,  gragged,  and  robbed  by 
the  alleged  bandits  on  the  night  previous  to 
the  murder.  This  testimony  was  dearly  prop- 
er, as  tending  to  Justify  the  officers  in  calling 
for  assistance  in  making  the  pursuit  of  the 
robbers  after  the  robbery,  and  in  Justifica- 
tion of  the  parties  so  called  in  assisting  to 
make  the  arrest.  It  was  also  admitted  as 
tending  to  show  that  the  defendant  was  en- 
gaged in  the  commission  of  the  robbery,  and 
that  be  and  his  confederate  had  a  motive, 
beyond  their  own  protection  as  men  Innocent 
of  crime.  In  killing  the  deceased  while  In  pur- 
suit of  them,  and  to  show  that,  in  connec- 
tion with  their  criminal  purpose,  they  had 
agreed  to  resist  being  arrested,  even  to  the 
death,  and  that,  being  confederated  together 
for  the  felonious  purpose  of  robbery  and  re- 
sistance to  the  civil  power  of  the  state,  the 
killing  of  the  deceased,  by  whichever  of  them 
actually  done,  was  the  act  of  each  and  all 
of  the  conspirators.  People  v.  Coughlln,  13 
Utah,  58,  44  Pac.  94;  People  v.  Pool,  27  Cal. 
.57a 

Counsel  for  the  appellant  except  to  the  re- 
fusal of  the  court  to  give  instructions  to  the 
Jury  as  rciiuested  by  appellant.  This  excep- 
tion was  not  inRl8te<l  upon  or  argued  at  the 
hearing,  and  we  are  unable  to  find  any  such 
ivquesta  that  were  not  given.  The  charge, 
ns  a  wliole.  seems  to  be  fair,  and  covers  all 
llic  material  issues  in  the  case. 

Tiie  appellant  also  alleges  error  in  the  ad- 
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mission  of  tbe  testimony  of  Sberlff  Cordon,  to 
the  effect  that  during  the  trial  the  pistols 
used  at  the  shooting,  with  cartridges,  were 
in  the  court  room,  and  that  after  an  adjourn- 
ment the  defendant  made  a  quick  moye  side- 
ways, a  step  or  two,  in  the  direction  of  tbe 
pistols,  which  be  was  looking  at  over  bis 
shoulder,  and  that  Mr.  Allison  put  his  bands 
in  front  of  tbe  prisoner  and  stopped  him. 
Considering  the  desperate  character  of  the 
man,  as  shown,  we  are  of  the  opinion  that 
the  testimony  was  proper  for  tbe  purpose 
offered,  as  tending  to  show  the  attempted 
escape.  A  prisoner's  attempt  to  escape  may 
be  given  in  evidence.  Burris  v.  State,  38 
Ark.  221;  People  y.  Sheldon,  68  Cal.  434,  9 
Pac.  457;  Whart  Or.  Et.  (9th  Ed.)  {{  760, 
752. 

We  have  examined  all  tbe  alleged  assign- 
ments of  error  in  the  record,  so  far  as  we 
have  been  able  to  discover  them  from  an  Im- 
perfect record,  and,  from  such  an  examina- 
tion, are  convinced  that  the  testimony  clearly 
justifies  the  verdict  of  the  Jury  and  tbe  judg- 
ment of  the  court.  From  bis  first  Introduc- 
tion, the  defendant  appears  to  have  been  an 
outlaw,  having  no  regard  for  tbe  rights  of 
life,  liberty,  or  property  of  others;  and  in  de- 
fense of  bis  own  criminal  acts  he  deliberate- 
ly took  the  life  of  the  brave  and  fearless 
Capt.  Brown,  and  it  was  no  fault  of  either 
him  or  bla  companion  that  tbe  lives  of  Sheriff 
Cordon  and  Belknap,  and  tbe  other  valiant 
men  comiwslng  the  pursuing  party,  were  not 
also  taken.  It  Is  a  sonrce  of  gn^atiflcation  to 
all  law-abiding  people  that  the  state  con- 
tains within  its  borders  such  courageous, 
fearless,  and  high-spirited  men,  who  are  will- 
ing to  endanger  and  lay  down  their  lives  In 
enforcing  the  law,  and  in  protecting  tbe 
lives  and  property  of  the  people  of  the  state. 
We  find  no  reversible  error  In  tbe  record. 
Tbe  judgment  and  sentence  of  the  district 
court  are  affirmed,  and  the  cause  remanded 
to  said  court,  with  directions  to  execute  the 
judgment  and  sentence  In  accordance  with 
law. 

BARTCH,  C.  J.,  and  BASKIX,  J.,  concur. 


PARKHUHST  et  al.  v.  SHARP. 
(Court   of   Appeals   of   Kansas,    Northern  De- 
partment. C.  D.    June  18,  1000.) 

RBPLEVIN— EVIDENCE  —  MORTQAOE  —  NOTE  — 
TRIAL— INSTRUCTIONS— DIRECTION  OP  VER- 
DICT— SUFFICIENCY  OF  EVIDENCE. 

1.  Where  a  petition  in  error  appears  to  be 
Id  compliance  with  tbe  statute,  a  motion  to  dis- 
miss because  tbe  case  is  not  certified  accordiuK 
to  law  cannot  be  sustained  if  the  deficiency  is 
not  pointed  out  in  the  brief  or  argument. 

2.  In  replevin  against  one  claiming  tbe  prop- 
erty by  virtue  of  a  chattel  mortgaKe  filed  in  a 
county  other  than  that  in  which  plaintiff  lives, 
a  certified  copy  of  the  mortunpe  is  admissible  in 
evidence  without  showing  that  it  had  been  re- 
corded in  the  county  in  which  it  bad  been  filed, 
where  the  defendant  also  reliinl  fur  his  right  of 
possession  on  another  mortRiige,  recorded  in 
the  couBtf  of  plaiutiS'*  residence. 


3.  Where  a  petition  In  replevin  is  sufficiently 
broad  to  admit  proof  of  a  wrongful  taking  by 
defendant  in  the  first  instance,  which  was  the 
sole  contention  in  plaintiff's  oijeuing  statement, 
it  was  not  error  to  overrule  defendnnt's  objec- 
tion to  the  introduction  of  evidence  on  tbe 
ground  that  the  petition  did  not  state  a  cause 
of  action. 

4.  In  replevin  by  a  lessor  against  a  creditor  of 
the  lessee  for  property  which  plaintiff  claims  by 
virtue  of  the  lease,  which  gave  him  an  agister's 
lien,  securing  the  payment  of  rent,  tbe  lease 
and  the  note  for  rent  are  admissible  in  evidence, 
notwithstanding  plaintiff  had  recovered  judg- 
ment against  the  lessee  for  the  rent. 

5.  Wliere,  in  replevin,  there  was  no  evidence 
88  to  the  value  of  the  (>roperty,  nor  as  to  the 
value  of  plaintiff's  special  interest  in  it,  his 
claim  being  based  on  an  agister's  lien  under  a 
lease,  nor  that  a  judgment  for  rent,  which  was 
the  basis  of  plaintiff's  claim,  had  not  been  satis- 
fied from  other  property  liable  to  be  sold  there- 
for, and  the  evidence  shows  that  defeudaut  had 
a  first  mortgage  on  the  property  nt  the  com- 
mencement of  tbe  suit,  and  was  given  posses- 
sion by  the  mortgagor,  the  court  should  have 
granted  defendant's  motion  for  a  peremptory 
Instruction. 

Error  from  district  court,  Riley  county;  W. 
S.  Glass,  Judge. 

Action  by  Henry  Sharp  against  Ed.  Park- 
burst  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Davis  &  Meily,  for  plaintiffs  In  error.  Irish 
&  Brock,  for  defendant  in  error. 

PER  CURIAM.  Defendant  in  error  moves 
to  dismiss  the  petition  In  error  In  the  case 
upon  two  gronnds:  First,  that  the  certificate 
of  the  judge  to  tbe  case-made  is  insnfflcient; 
second,  that  the  case-made  does  not  present 
any  question  for  review,  because  it  is  not  cer- 
tified as  required  by  law.  What  this  deficien- 
cy in  the  certificate  is,  is  not  pointed  out  in  the 
brief,  nor  was  it  referred  to  in  the  argument. 
Upon  an  ecamination  of  the  certificate  we 
find  no  defects.  It  seems  to  be  in  full  com- 
pliance with  the  statute.  The  motion  to  dis- 
miss must  therefore  be  denied. 

This  was  an  action  of  replevin  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error 
to  recover  the  possession  of  50  head  of  cattle. 
He  claimed  a  special  ownership  in  the  cattle, 
by  way  of  a  mortgage,  for  feed  furnished  the 
cattle,  and  for  rent  of  pasture  and  land  on 
which  the  feed  was  grown,  under  a  contract 
of  lease  and  mortgage  combined  between  him- 
self and  one  F.  O.  Wells.  In  bis  petition  he 
further  alleges  that,  as  to  Wells,  bis  lien  has 
been  adjudicated  by  the  district  court  of  Pot- 
tawatomie county  in  a  suit  wherein  he  was 
plaintiff  and  Wells  was  defendant.  He  al- 
leges that  the  defendants  wrongfully  detained 
tbe  possession  of  tbe  cattle  from  him  at  the 
time  of  tbe  commencement  of  this  suit.  It 
wn<>,  however,  claimed  upon  tbe  trial,  in  the 
statement  of  counsel  to  the  Jury  in  opening 
the  case,  that  the  plaintiff  had  possession  un- 
der bis  alleged  lien,  and  that  tlie  defendants 
had  wrongfully  taken  the  cattle  from  him. 
The  facts  disclosed  by  the  undisputed  evi- 
dence are  that  Wells  leased  from  Shari)  sev- 
eral tracts  of  land.  Including  farm  and  pas- 
ture land,  for  tbe  term  of  three  years,  and 
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went  into  the  iKissession  and  enjoyment  there- 
of. Sharp  reserved  the  use  of  a  room  or  two 
in  the  house,  some  stable  room,  and  the  fruit 
from, certain  spyciUc  trees  upon  tlie  premises, 
and  the  right  of  ingress  and  egress  to  the 
house,  and  tiie  right  to  enter  upon  the  farm 
for  the  purpose  of  inspection,  to  see  that  the 
tenant  was  performing  tlie  conditions  of  the 
contract  upon  ills  part.  Wells  agreed  to  pay 
a  certain  cash  rental  per  annum  for  the  land, 
and  agreed  to  execute  a  chattel  mortgage 
upon  the  crops  grown  thereon  on  the  let  of 
.Tune  In  each  year,  and  that  Sharp  should  have 
"an  agister's  lien  upon  all  the  cattle  of  Wells 
brouglit  upon  the  premises,  to  secure  said 
rent."  Tills  lease  was  made  .January  1.  l.S!)8, 
to  begin  March  1,  1808.  at  which  latter  date 
Wells  entered  into  the  possrwslon  of  the  prem- 
ises thereunder,  and  continued  to  occupy  the 
premises  until  the  Ist  of  January,  ISJX).  In 
May,  18!)S,  Wells  took  about  .^ti5  head  of  cat- 
tle from  B.  T.  Parlchurst  to  pasture.  At  that 
time  the  plaintiff  In  error  the  Drovers'  Live- 
Stoclv  Commission  Company  held  a  mortgage 
upon  the  cattle  to  secure  an  Indelrtedncm  of 
B.  T.  Parkhurst  to  thoni  of  something  more 
than  ?0.()(X».  These  cattle  were  taken  to  the 
leased  premises  by  AVells,  and  kept  there  by 
him  until  tlie  8th  day  of  December,  1808, 
when  the  defendant  Ed.  Parkhurst,  son  of  B. 
T.  Parkliurst,  took  possession  of  the  entire 
lot  of  cattle  in  the  interest  of  his  father,  B.  T. 
Parkhurst.  and  the  Drovers'  Live-Stock  Com- 
mission Company.  About  the  middle  of  Oc- 
tober, 1808.  B.  T.  Parkhurst  sold  these  cattle 
to  Wells  for  $11,000,  and  took  his  note  there- 
for and  a  chattel  mortgage  upon  these  cattle, 
including  the  cattle  in  controversy,  to  secure 
the  payment  of  the  purchase  money,  which 
was  recorded  In  Pottawatomie  county,  the 
place  of  Wells'  residence,  and  the  place  where 
the  land  was  situated  where  the  cattle  were 
kept,  as  well.  This  note  and  mortgage  was 
turned  over  to  the  Drovers'  Live-Stock  Com- 
mission Company  as  collateral  security  for 
Parkhurst's  indebtednese  to  them.  At  the 
time  of  the  sale,  the  mortgage  given  by  Park- 
hurst to  the  Drovers'  I,,lve-Stock  Commission 
(Jompany  was  tiled  In  .Taekson  county,  where- 
in Parkhurst  lived.  There  is  a  discrepancy 
between  the  descriptions  of  tlie  cattle  in  the 
replevin  suit  and  the  description  of  the  cattle 
in  this  last-named  mortgage;  but  there  Is  no 
contention  that  the  mortgaae  given  by  Wells 
to  Parkhurst  did  not  cover  the  Identical  cattle 
In  controversy.  This  mortgage  was  not  in- 
troduced In  evidence,  but  the  proof  respecting 
the  same  was  introduced  without  objection, 
and  it  appeared  from  the  evidence  of  Sharp 
that,  at  about  the  time  of  the  «ile.  he  saw 
the  mortgage  in  the  recorder's  oftlce  at  West- 
moreland, and  read  It  two  or  three  times. 
The  Judgment,  the  transi-riiit  of  which  Is  at- 
tached to  the  petition  In  this  case,  conflrming 
the  lien  of  Sharp  upon  the  cattle  as  against 
Wells,  was  rendered  December  13,  1808.  It 
was  stipulated  in  the  lease  that  the  cattle 
upon  which  Sharp  had  an  agister's  lien  should 
not  be  removed  from  the  premises  until  hia 


rent  was  paid.  On  the  15th  of  December, 
Ed.  Parkhurst,  one  of  the  defendants,  acting 
In  the  interest  of  his  father  and  the  Drovers' 
liive-Stock  Commission  Company,  removed 
the  cattle  from  Sliarp's  farm,  and  took  them  to 
Manhattan,  in  Riley  county.  For  the  purpose 
of  effe<*tin.s  thw  rt-nioval  without  a  conflict 
with  Sharp,  Parkhur.st  indulged  in  some 
equivocation.  In  removing  the  cattle  he  was 
obej'ing  the  Instructions  of  the  Drovers' 
Live-Stock  Commission  Company.  It  is  not 
claimed  in  tlie  evidence  of  the  plaintiff. 
Sharp,  directly  or  ludlrectly,  that  he  had 
ever  asserted  a  right  of  pussession  of  the 
property,  or  had  In  any  manner  actually  or 
constructively  acquired  the  possession  from 
Wells  or  anybody  else,  prior  to  tneir  remov- 
al. The  possession  of  Parkhurst  and  the 
Drovers'  Live-Stock  Commission  Company 
was  by  consent  and  the  direction  of  Wells. 
The  evidence  shows  tliat  neither  the  claim 
of  Sharp  for  his  rent,  nor  the  indebtedness 
of  Parkhurst  to  the  Drovers'  Llve-Stock 
Conmiission  Company  or  of  Wells  for  the 
purchase  money  for  the  cattle,  had  been 
paid  prior  to  the  beginning  of  this  suit  The 
plaintiffs  in  error  gave  a  forthcoming  bond 
at  the  time  of  the  levy  of  the  writ  in  this 
case,  and  retained  possession  of  the  cattle. 
The  answer  in  the  case  was  a  general  denial. 
The  issues  of  fact  were  tried  to  a  Jury,  who 
found  for  the  plaintiff  against  the  defend- 
ants, that  the  plaintiff  had  a  special  owner- 
ship in  the  cattle  in  the  sum  of  $.'315.62,  and 
that  he  was  entitled  to  the  possession  of  the 
property.  Upon  tills,  judgment  was  entered 
that  the  plaintiff  have  a  return  of  the  prop- 
erty, and  that,  in  case  return  could  not  be 
had,  he  have  a  Judgment  against  the  defend- 
ants for  $51,">.0'2  and  costs. 

Plaintiffs  in  error  objected  to  the  intro- 
duction of  any  evidence  under  the  petition, 
upon  the  ground  tliat  it  did  not  state  facts 
sufllcient  to  constitute  a  cause  of  action 
against  them.  At  the  conclusion  of  the  evi- 
dence they  interiiosed  a  demurrer  thereto  for 
the  same  reason.  The  objection  and  demur- 
rer were  overruled.  At  the  conclusion  of  all 
the  evidence  in  the  case,  plaintiffs  in  error 
asked  the  court  to  Instruct  the  Jury  to  find 
for  the  defendants  for  the  following  reasons: 
(1)  That  there  was  no  evidence  offer««d  by 
the  jilaintiff  as  to  the  value  of  the  property, 
nor  the  value  of  the  plaintiff's  special  own- 
ership therein.  (2)  That  there  was  no  evi- 
dence that  the  Indebtedness  represented  by 
the  judgment  had  not  been  paid  from  tlie 
other  projierty.  cattle,  and  crops  mortgaged, 
and  decreed  to  be  sold  thereby.  (3)  Because 
by  the  uniltsputed  evidence  In  the  case  It 
aiipeared  that  the  Drovers'  Live-Stock  Com- 
mission Company  had  a  first  lien  upon  the 
cattle  at  the  commencement  of  the  suit,  and 
was  entitled  to  the  iiossession  thereof.  This 
instruction  was  refusetl. 

There  are  eight  specifications  of  error: 
The  flrst  based  upon  tlie  court's  refusing 
to  give  the  iustruction  to  find  for  the  defend- 
ants, alluded  to  above.    Second,  In  overrul- . 
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Ing  the  objection  to  the  Introduction  of  evi- 
dence. Third,  In  permitting  the  plaintiff  to 
Introduce  in  evidence  the  lease  above  refer- 
red to.  and  the  note  given  for  the  rent  there- 
under for  the  first  year.  Fourth,  In  refusing 
to  allow  the  defendants  to  Introduce  and 
read  in  evidence  a  certified  copy  of  the 
mortgage  given  by  Parlthnrst  to  the  Drovers' 
Live-stock  Commission  Company.  Fifth,  in 
overruling  the  deinuiTer  to  the  plaintiff's 
evidence.  The  sixth  is  a  repetition  of  the 
fli-st.  The  seventh  assignment  is  that  the 
verdict  of  the  jury  and  the  judgment  of  the 
court  are  not  sustained  by  the  evidence  and 
are  contrary  to  law.  Eiglith,  In  denying  the 
motion  of  the  defendants  for  a  new  trial. 

As  to  the  first,  fifth,  sixth,  seventh,  and 
eighth  specifications,  we  are  clearly  of  the 
opinion  that  they  are  well  founded  and 
should  be  sustained.  We  will  notice  the 
argument  of  counsel  tor  the  defendant  in 
error  in  opposition  thereto.  It  is  first  con- 
tended that  the  legal  effect  of  the  contract 
of  lease  was  a  chattel  mortgage  upon  the 
property  of  Wells,  the  lessee.  We  will  as- 
sume that  It  is  a  chattel  mortgage;  that  as 
between  Sharp  and  Wells  It  was  a  mortgage 
not  only  upon  all  the  property  that  Wells  at 
the  time  owned  and  could  pledge,  but  as 
well  any  property  he  might  acquire  there- 
after that  would  come  within  Its  terms;  and 
yet  the  verdict  and  judgment  cannot  be  sus- 
tained, for  the  reason  that  the  evidence  is 
undisputed  that  the  Drovers'  Llve-Stock 
Commission  Company  had  a  prior  mortgage 
upon  these  cattle;  tiiat  at  the  time  Wells 
acquired  any  interest  in  the  cattle  they  were 
Incumbered  with  a  lien,  made  by  him  to 
Parkhurst  by  Wells'  chattel  mortgage  there- 
on, which  must  be  prior  to  any  right  which 
Sharp  could  claim  to  such  after-acquired 
property.  Counsel  say  In  their  brief:  "The 
testimony  In  this  case  shows  that,  at  the 
time  the  cattle  were  taken  by  the  plaintiffs 
In  error,  Sharp  was  In  possession  of  said 
cattle,  and  exercising  the  rights  of  posses- 
sion over  them."  ''That  the  cattle  were  up- 
on Sharp's  farm,  where  he  resided,  and  in 
his  testlmon.v  he  detailed  several  conversa- 
tions with  Ed.  Parkhurst  wherein  his  lien 
is  recognized."  In  the  first  part  of  this 
statement,  counsel  are  mistaken.  There  Is 
no  evidence  that  can  be  construed  Into  a 
claim  of  possession  or  of  the  exercising  of 
the  right  of  possession.  The  testimony  does 
show  that  tlie  cattle  were  on  Sharp's  farm; 
that  is,  a  farm  to  which  he  had  a  legal  title, 
but  which  at  the  time  in  controversy,  under 
the  terms  of  the  lease,  was  Wells'  form,  ex- 
cept the  small  reservation  in  the  house  and 
stable.  There  Is  nothing  In  the  evidence 
that  would  amount  to  an  estoppel  against 
B.  T.  I'arkhurst  or  the  Drovers'  Live-Stock 
Commission  Company.  As  we  said  previ- 
ously, they  may  have  resorted  to  some  pre- 
varication and  artifice  to  avoid  a  collision 
with  Sharp.  But  there  Is  nothing  therein 
that  would  either  create  a  Hen  In  Sharp's 
favor,  or  operate  to  deprive  the  Drovers' 


,  lilve-Stock  Commission  Company  of  a  prior 
Hen  by  way  of  estoppel  or  otherwise,  admit- 
ting that  the  conversations  were  had  just 
as  claimed  by  the  plaintiff  (defendant  in  er- 
ror). Upon  this  statement  It  Is  contended 
that  replevin  lies  In  favor  of  a  llenholder, 
where  the  property  upon  which  he  has  a  Hen 
has  been  taken  from  him  against  his  will; 
and,  again,  that  the  pledgee  has  the  right 
to  the  possession  of  the  property  pledged, 
and  may  maintain  replevin  therefor  against 
one  who  wrongtfuliy  and  unlawfully  takes  it 
and  retains  it  from  him.  It  Is  said  in  the 
brief:  "This  disposes  of  the  objection  of  the 
plaintiffs 'in  error  that  Sharp  cannot  main- 
tain replevin."  etc. 

It  Is  further  contended  that  plaintiffs  in 
error  rely  entirely  upon  the  chattel  mort- 
gage given  by  I'arkhurst  to  the  Drovers' 
IJve-Stoek  Commission  Company,  and  that 
these  cattle  in  controversy  are  not  describ- 
ed In  that  mortgage.  But  let  us  assume 
that  this  is  all  true.  The  cattle  had  been 
turned  over  to  the  Drovers'  Llve-Stock  Com- 
mission Company  under  this  mortgage  as 
well  as  the  other  before  the  replevin  was 
brought.— before  Sharp  asserted  any  right 
to  the  possession.  Even  though  there  was 
a  mistake  In  the  description,  or  the  cattle 
were  not  included  therein,  they  were  pledg- 
ed for  this  debt  before  Sharp  acquired  any 
lien  thereon,  and  before  he  attempted  to 
assert  any  lien,  except  in  his  suit  to  fore- 
close his  mortgage.  However,  counsel  are 
mistaken  In  the  assumption  that  the  plain- 
tiff in  error  the  Drovers'  Llve-Stock  Com- 
mission Company  relied  or  relies  upon  the 
mortgage  given  by  I'arkhurst  to  It.  It  ap- 
pears clearly  that  It  relied  upon  both  the 
mortgages,  and  it  Is  not  contended  but  that 
the  cattle  In  controversy  were  clearly  In- 
cluded In  the  last  mortgage.  Upon  this  as- 
sumption It  is  said  that  practically  the  only 
question  submitted  to  the  jury  under  the 
instruction  of  the  court  was  as  to  whether 
the  mortgage  given  by  Parkhurst  covered 
the  cattle  replevied,  and  the  jury  found  the 
negative;  that  the  verdict  settled  every  dis- 
I>uted  fact,  and  should  stand.  We  cannot  ig- 
nore the  existence  of  this  subsequent  mort- 
gage, or  the  rights  of  the  plaintiffs  In  error 
thereunder,  as  disclosed  by  the  evidence  in 
this  case,  which  is  uncontradicted  and  uuim- 
peaohed  In  any  manner. 

We  are  of  the  opinion  that  the  court  erre<l 
in  refusing  to  admit  In  evidence  the  certified 
cop.v  of  tile  Parkhurst  mortgage,  relied  ui)on 
under  the  fourth  assignment  of  error,  but 
it  was  Immaterial,  under  the  other  facts  of 
the  case,  to  show  that  the  mortgage  had 
been  recorded  In  Jackson  county,  and  had 
remained  on  file  there. 

We  do  not  think  the  court  erred  in  over- 
ruling the  objection  of  the  defendants  to 
the  Introduction  of  evidence  under  the  peti- 
tion, as  explained  by  statement  of  counsel 
to  the  Jury  in  the  opening  of  the  case.  The 
allegations  of  the  petition  were  8u{ficientl,v 
broad  to  admit  proof  of  a  wrongful  taking 
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by  the  defendants  In  the  first  Instance, 
which  was  counsel's  contention  In  his  open- 
ing statement 

We  are  of  the  opinion  that  the  court  did 
not  err  in  permitting  the  introduction  of  the 
farm  lease,  and  note  for  rent  thereunder. 
The  Judgment  gave  the  plaintiff  no  lien  as 
against  anybody  but  Wells.  It  was  not  a  con- 
tract that  would  affect  anybody  but  Sharp 
and  Wells,  and  it  occurred  after  the  rights 
of  the  parties  adversary  had  accrued  in  the 
premises.  It  was  necessary  for  the  plaintiff 
to  rely  upon  the  original  conVract  of  lease 
for  his  lien  and  rights  thereunder  to  be  as- 
serted in  this  replevin  suit.  Under  all  of  the 
evidence  the  court  should  have  instructed 
the  Jury  to  find  for  the  defendants,  inas- 
much as  it  was  not  possible  to  sustain  a  ver- 
dict thereunder  for  the  plaintiff.  The  court 
should  have  sustained  the  demurrer  to  the 
evidence  of  the  plaintiff,  as  It  disclosed  that 
the  defendants  were  entitled  to  the  posses- 
sion of  the  property  at  the  commencement 
of  the  suit;  that  the  defendant  the  Drovers' 
Live-Stock  Commission  Company  had  the 
prior  right.  The  verdict  and  Judgment  are 
not  sustained  by  the  evidence,  but  are  con- 
trary thereto,  and  contrary  to  law.  The  mo- 
tion for  a  new  trial  should  have  been  sus- 
tained. The  Judgment  of  the  trial  court  Is 
reversed,  with  directions  to  award  a  new 
trial. 


(as  Utah  «) 

MILES  V.  WELLS  et  al. 

(Supreme  Court  of  Utah.    May  7,  1900.) 

STATUTORY  CONSTRUCTION— LEGISLATIVE  IN- 
TENT—STATE BOARD  OF  LAND  COMMISSION- 
ERS  —  DUTIES  —  APPLICATION  FOR  LANDS- 
VESTED  RIGHT  —  MANDAMUS— JURISDICTION 
OP  DISTRICT  COURT— LAND  BOARD'S  DISCRE- 
TIONARY POWERS. 

1.  When  the  language  of  a  particular  provi- 
Biou  of  a  statute  is  ambiguous,  construction 
may  be  resorted  to  in  order,  if  possible,  to  as- 
certain tlie  true  intention  of  the  legislature; 
but,  where  there  ia  no  ambiguity,  the  language 
must  be  talcen  as  the  expression  of  the  legis- 
lature's intention,  unless  other  provisions  of 
the  statute  ciearly_  show  that  the  language  was 
used  in  a  sense  different  from  its  natural  and 
ordinary  meaning. 

2.  A  court  will  not  construe  a  particular  pro- 
vision of  a  statute  so  as  to  neutralize  or  modify 
other  provisions,  if  any  other  construction  of 
the  particular  provision  is  at  all  tenable. 

3.  There  are  no  provisions  in  chapter  64  of 
the  Sessions  Laws  of  ISiK)  which  indicate  that 
the  word  "may,"  occurring  in  the  sentence. 
"The  board  may  select  and  contract  to  sell," 
etc.,  in  section  16  of  said  act.  was  used  in  any 
other  than  its  ordinary  sense;  to  have  used  it 
otherwise  would  have  neutralized  the  plain  pro- 
visions of  some,  and  materially  modified  others, 
of  the  sections  of  the  act. 

4.  Section  IG,  c.  64.  Sess.  Laws  1899,  does 
not  mal<e  it  the  duty  of  the  state  Ixiard  of  land 
commissioners  to  select  and  contract  land  ap- 
plied for,  nor  to  fix  a  uniform  price  for  all 
lands  selected. 

5.  Tndor  chapter  64.  Sess.  Laws  1S99,  after 
an  Application  for  land.s  is  made,  until  tlie 
selection  is  made,  and  the  price  to  be  paid, 
and  the  time  in  which  the  deferred  pa.vnients 
shall  be  made,  are  fixed  by  the  board,  and  as- 
sented to  by  the  applicant,  and  a  contract  of 


sale  containing  the  stipii'iition  agreed  upon  isi 
executed,  the  applicaut  1ms  no  veste<l  rights 
whatever. 

U.  A  court  has  no  jurisdiction  to  direct,  by 
mandamus,  how  the  discretiuuary  power  vest- 
ed in  the  state  board  of  land  commissioners  by 
chapter  04.  Sess.  Laws  181)0,  .shall  be  exercised. 

(Syllabus  by  the  Cour^.l 

Apiieal  from  district  court.  Salt  Lake  coun- 
ty; A.  G.  Norrell,  Judge. 

Application  by  Orsuu  Miles  for  a  writ  of 
mandate  to  Uebcr  M.  WelU  and  others, 
members  of  the  state  board  of  laud  commis- 
sioners. .Tudgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

King,  Burton  &  King,  for  appellant.  A. 
C.  Bishop,  Atty.  (>en.,  and  W.  A.  Lee,  Dep. 
Atty.  Gen.,  for  respondents. 

BASKIN,  3.  The  plaintiff,  by  petition,  ap- 
plied to  the  court  below  to  Issue  a  writ  of 
mandate,  directed  to  the  defendants,  and 
each  of  them,  commanding  them  "to  refrain 
from  selecting  certain  lands  for  the  purposes 
of  public  sale  or  lease,  and  to  receive  the  ap- 
plication made  by  the  petitioner  for  the  se- 
lection of  said  lands;  and  also  to  select  the 
same  pursuant  to  the  petitioner's  applica- 
tion, and  to  contract  to  sell  the  same  at  pri- 
vate sale  to  the  petitioner  for  the  sum  of  $1.50 
per  acre,  and  to  receive  the  sum  of  25  cents 
per  acre  tendered  by  the  petitioner;  and  also 
commanding  them,  and  each  of  them,  to 
make  no  selection  of  said  lands,  or  any  part 
thereof,  except  pursuant  to  the  application 
of  the  petitioner,  and  for  the  purpose  of  sell- 
ing them  to  the  petitioner  at  private  sale  pur- 
suant to  his  said  application;  and  also  com- 
manding them  to  show  cause  before  this 
court,  at  the  court  room  thereof  in  the  city 
of  Salt  Lake,  and  In  the  state  aforesaid,  on 
the  7th  day  of  October,  1899,  at  10  o'clock 
a.  m.,  and  to  show  cause,  if  any  they  have, 
why  they  have  not  done  so.  Your  petitioner 
prays  for  general  relief."  An  alternative 
writ  of  mandate  was  granted,  and  served 
upon  defendants.  A  demurrer  was  Inter- 
posed to  the  petition  by  the  defendants  on 
the  ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  had  no  Jurisdiction  of  the  sub- 
ject-matter. 

Without  setting  out  In  detail  the  allega- 
tions of  the  petition,  it  Is  sufficient  to  state 
that  it  is,  in  substance,  alleged  that  the  plain- 
tiff, a  citizen  of  the  United  States,  and  a 
resident  of  Cache  county,  in  this  state,  on 
the  2d  day  of  October,  1890,  In  due  form, 
made  a  written  application  to  the  state 
board  of  land  commissioners,  of  which  the 
defendants  were  the  members,  as  follows: 
"For  the  selection  by  the  said  board  of  the 
following  described  tracts  of  land,  to  wit: 
[Then  follows  description  by  metes  and 
bounds  of  various  tracts  of  lands,  aggregat- 
ing 2,4(X)  acres;]  which  said  lands  were  and 
still  are  public  and  unoccupied  public  domain 
of  the  United  States,  and  subject  to  selec- 
tion by  defendants  for  said  state,  in  satlsfac- 
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tion  of  the  grants  made  as  aforesaid."  And 
In  said  application  the  plaintlft  requested  and 
demanded  said  board  to  select  said  lands, 
and  to  contract  and  sell  the  same  to  him  at 
private  sale  at  |1.50  per  acre,  that  being  the 
price  fixed  by  the  board  to  be  paid  by  persons 
applying  for  lands  to  be  selected  by  the 
board  in  satisfaction  of  the  grants  of  public 
lands  made  by  congress  to  the  state  of  Utah. 
That  the  plaintiff  tendered  to  the  board  25 
cents  per  acre  for  said  lauds,  to  be  applied 
on  the  first  payment,  and  "demanded  a  con- 
tract with  said  defendants  by  which  the  bal- 
ance of  said  purchase  price  should  be  paid 
In  ten  equal  yearly  payments,"  and  that  the 
board  refused  to  receive  the  money  eo  ten- 
dered, and  refused,  and  still  refuses,  to  select 
said  lands,  and  contract  and  sell  the  same  to 
the  plaintiff  at  private  sale,  or  at  all. 

Prior  to  the  argument  of  the  demurrer,  the 
following  minutes  of  said  board,  by  agree- 
ment of  the  parties  to  the  action,  were  added 
to,  and  made  a  part  of,  the  petition:  "Com- 
missioner Hammond  moved  that  the  secre- 
tary be  directed  to  notify  each  i)erson  upon 
whose  application  land  had  been  selected 
that  the  board  Is  now  perpared  to  enter  into 
a  contract  to  sell  the  land  so  selected  to  the 
applicants  at  $1.50  per  acre  in  all  cases,  ex- 
c^t  where  the  applicants  have  agreed  to 
pay  more  than  that  price,  and  in  such  cases 
the  price  to  be  that  stated  hi  the  application, 
and  that  the  applicants  have  thirty  days  aft- 
er the  receipt  of  such  notice  within  which 
to  enter  into  the  contract  and  make  a  de- 
posit Carried.  Adopted  May  4,  1899.  Com- 
missioner MacFarland  moved  that  the  exec- 
utive committee  be  authorized  to  enter  Into 
private  contracts  with  the  citizens  to  sell  to 
them  lands  which  have  been  selected  on  their 
application,  when  the  board  is  not  in  session. 
Commissioner  Harris  moved  that  all  of  the 
applications  for  tbe  selection  of  lands  by 
the  state  be  denied  where  the  price  offered 
by  the  applicants  is  less  than  $1.50  per  acre 
or  the  land  applied  for  Is  surveyed.  Carried. 
By  order  of  tbe  state  board  of  land  commis- 
sioners of  July  6,  181)9." 

Section  1,  art.  20,  Const.,  provides  that  "all 
lands  of  the  state  that  have  been  or  may 
hereafter  be  granted  to  the  state  by  congress 
•  ♦  •  shall  be  held  In  trust  for  the  peo- 
ple, to  be  disposed  of  as  may  be  provided  by 
law." 

Tbe  legislature  passed  an  act  (chapter  64, 
Laws  1899,  p.  85),  among  the  sections  of 
which  are  the  following,  which  have  a  bear- 
ing upon  the  questions  Involved: 

"Sec.  6.  The  board  of  land  commissioners 
shall  have  tbe  discretion,  management,  and 
control  of  all  lands  heretofore,  or  which  may 
hereafter,  be  granted  to  this  state  by  the 
United  States  government,  or  otherwise,  for 
any  purpose  whatever,  except  lands  used  or 
set  apart  for  public  purposes  or  occupied  by 
public  buildings,  and  shall  have  the  power 
to  sell  or  lease  the  same  for  the  best  Inter- 
ests of  the  state  and  in  accordance  with  tbe 


provisions  of  this  act  and  the  constitution  of 
the  sUte." 

"Sec.  7.  The  board  shall  cause  all  the 
public  lands  now  owned  by  the  state,  or 
lands  the  title  to  which  may  hereafter  be 
vested  In  the  state,  to  be  selected  and  reg- 
istered, and  thereafter  sold  or  leased." 

"Sec.  a  The  board  shall  cause  the  state 
lands  and  the  improvements  thereon  to  be 
appraised  or  reappraised  at  such  times  as  it 
may  deem  for  the  best  Interests  of  the  state." 

"Sec.  14.  In  all  counties  where  the  public 
lands  or  any  iwrtion  thereof,  have  been  ap- 
praised, the  board  shall,  when  deemed  con- 
ducive to  the  best  interest  of  the  state,  at- 
tend In  person  or  by  agent,  at  such  'time  as 
the  board  shall  direct,  and  offer  at  public  auc- 
tion at  the  court  house  of  the  county,  and 
sell  to  the  highest  bidder,  all  or  any  of  tbe 
appraised  and  unsold  and  unleased  lands  sit- 
uated in  the  ooimty  where  such  public  auc- 
tion U  held." 

"Sec.  18.  Whenever  any  citizen  of  the 
United  States  or  person  who  has  declared 
his  intention  to  become  such,  shall  malce  ap- 
plication in  writing  for  the  selection  by  the 
state  of  any  tract  of  land  In  satisfaction  of 
any  grant  to  tbe  state,  the  board  may  select 
and  contract  to  sell  to  tbe  same  at  private 
sale  to  tbe  person  requesting  the  selection 
thereof  at  a  price  to  be  fixed  by  the  board, 
not  less  than  one  dollar  per  acre,  provided 
that  at  the  time  of  making  such  contract 
twenty-five  cents  per  acre  shall  be  deposited 
with  the  board  to  be  applied  as  the  first 
payment  on  such  land  after  the  same  is  pat- 
ented to  the  state,  and  the  remainder  of  the 
purchase  price  shall  be  paid  in  not  to  ex- 
ceed ten  equal  yearly  payments.  AH  lands 
heretofore  selected  by  the  board  upon  the 
application  of  citizens  may  be  sold  to  tbe 
applicants  under  the  provisions  of  this  sec- 
Uon." 

"Sec.  18.  The  board  may  sell  the  timber 
on  the  unsold  and  unleased  lands  of  the 
sta^,  except  as  provided  in  section  38  of 
this  act,  in  the  same  way  as  it  may  sell 
state  lands,  but  payment  for  such  timber 
must  be  made  as  provided  in  sec.  21  of  this 
act." 

"Sec  21.  No  timber  or  lands  on  which  tim- 
ber forms  an  appreciable  part  of  the  value 
of  such  lands  shall  be  sold  except  for  cash, 
unless  the  purchaser  shall  secure  the  state 
the  payment  of  the  full  purchase  price  by 
giving,  at  the  time  of  purchase,  an  execu- 
tion of  notes  for  purchase,  a  good  and  suffi- 
cient bond  running  to  the  state  for  double 
the  value  of  the  timber  on  said  lands;  said 
bond  to  be  in  such  form  as  the  board  may 
direct  and  subject  to  its  approval." 

"Sec.  36.  Any  portion  of  the  public  lands 
of  this  state,  excepting  such  lauds  as  are 
occupied  by  bona  fide  settlors  who  have  a 
preference  right  of  purchase,  as  hereinbe- 
fore provided,  moy  be  subdivided  into  lots, 
and  sold  as  provided  in  this  act,  the  l)oni'd 
being  satisfied  that  by  a  subdivision  of  any 
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tract  Into  lots,  the  sale  of  the  same  could 
be  made  for  a  greater  amount  than  If  sold 
In  legal  subdiTlsions  as  designated  by  Unit- 
ed States  surveys." 

"Sec.  38.  The  board  shall  set  apart  and 
reserve  from  sale  such  tracts  of  timber 
lands  and  the  timber  thereon,  as  may.  In  the 
opinion  of  the  board,  be  required  to  pre- 
serve the  forests  of  the  state,  prevent  the 
diminution  of  the  flow  of  rivers  and  aid  In 
the  irrigation  of  the  arid  lands." 

The  appellant  predicates  his  alleged  rights 
In  the  premises  upon  the  provisions  of  sec- 
tion 16,  and  claims,  by  virtue  of  its  provi- 
sions, that  when  he  made  application  for 
the  selection  of  said  lands,  and  tendered  to 
the  board,  as  the  first  payment  for  the  same, 
25  cents  per  acre,  he  acquired  the  absolute 
right  to  have  selected  and  to  purchase  said 
lands  at  the  price  of  91-50  per  acre,  and  to 
pay  tha  balance  of  the  purchase  money  in 
10  equal  yearly  payments,  and  that  It  be- 
came and  was  the  mandatory  duty  of  the 
board  to  make  a  selection  of  said  lands,  and 
enter  Into  a  contract  of  sale  to  him  of  said 
lands,  at  the  price  and  on  the  terms  men- 
tioned. When  the  language  of  a  particular 
provision  of  a  statute  is  ambiguous,  con- 
struction may  be  resorted  to,  in  order,  if 
possible,  to  ascertain  the  true  intention  of 
the  legislature;  but  where  there  is  no  am- 
biguity the  language  must  be  talcen  as  the 
expression  of  the  legislature's  intention,  un- 
less other  provisions  of  the  statute  clearly 
show  that  the  language  was  used  In  a  sense 
dtfTerent  from  its  natural  and  ordinary 
meaning.  In  Minor  v.  Banic,  1  Pet.  (H,  7  I^ 
Ed.  47,  Justice  Story  in  the  opinion  said: 
"The  ordinary  meaning  of  the  language  [of 
a  statute]  must  be  presumed  to  be  Intended, 
unless  it  would  manifestly  defeat  the  object 
of  th^  provisions."  The  court  will  not  con- 
strue a  particular  provision  of  a  statute  so 
as  to  neutralize  or  modify  other  provisions, 
if  any  other  construction  of  the  particular 
provisions  is  at  all  tenable.  It  is  stated  In 
Suth.  St.  Const,  t  400,  that  "where  statutes 
are  couched  in  words  of  permission,  or  de- 
clare that  it  shall  be  lawful  to  do  certain 
things,  or  provide  that  they  may  be  done, 
their  literal  signification  is  that  the  persons, 
official  or  otherwise,  to  whom  they  are  ad- 
dressed, are  at  liberty  or  have  the  option  to 
do  those  things,  or  refrain,  at  their  discre- 
tion." The  language  of  section  16  in  this 
regard  Is  "the  board  may  select  and  con- 
tract to  sell,"  etc.  Therefore,  unless  the 
term  "may"  is  clearly  shown  by  context  of 
said  section  or  by  other  provisions  of  the 
act  to  have  been  used  In  the  sense  of 
"must,"  or  if  by  giving  to  it  that  meaning 
other  provisions  of  the  statute  would  be 
neutralized,  then  the  natural  and  ordinary 
meaning  of  that  word  must  control,  and 
said  board  may,  at  their  option,  select  and 
contract  to  sell  the  lands  donated  to  the 
state  and  applied  for  by  a  citizen,  or  refrain 
from  doing  so.    There  are  no  provisions  of 


the  statute  which  Indicate  that  that  term 
was  used  in  any  other  than  its  ordinary 
sense.  To  have  done  so  would  have  neu- 
tralized the  plain  provisions  of  some,  and 
materially  modified  others,  of  the  sections  of 
the  statute  hereinbefore  dted. 

Under  the  construction  contended  for  by 
appellant,  the  board  could  not  exercise  the 
power  expressly  conferred  upon  them  by  sec- 
tions 5,  7,  9,  and  14,  to  lease  or  to  sell  at 
public  auction  all  or  any  of  the  appraised,  un- 
sold, and  unleased  lands,  when  deemed  by 
the  board  to  be  conducive  to  the  best  inter- 
ests of  the  state  to  do  so.  If  an  application 
should  be  made  for  lands  the  timber  on 
which  forms  an  appreciable  part  of  Its  value, 
In  that  case  such  a  construction  would  en- 
tirely neutralize  the  provisions  quoted  from 
sections  18,  21,  and  38.  It  would  prevent 
the  subdivision  Into  lots,  as  provided  In  sec- 
tion 3C.  In  short,  it  would  In  mauy  Instances 
prevent  the  board  from  resorting  to  the 
methods  which,  of  those  explicitly  authorized 
by  the  legislature,  would,  in  the  Judgment 
of  the  board,  best  subserx-e  the  interests  of 
the  state.  That  it  is  not  made  the  duty  of 
the  board  to  maite  selection  and  contract  the 
laud  applied  for  under  section  16  is  apparent 
from  other  provisions  of  that  section.  The 
sale  of  tiie  land  applied  for  in  each  Instance 
is  to  be  made  at  a  price  to  be  fixed  by  the 
board.  Unless  the  parties  to  this  transaction 
were  under  mutual  obligations,  none  existed. 
If  the  board,  as  contended  by  appellant,  be- 
comes bound,  whenever  an  application  and 
tender  are  made,  to  make  selection  and  con- 
tract for  sale  of  the  lands  applied  for,  then 
the  applicant  is  also  boimd  to  pay  the  price 
fixed  by  the  board. 

It  is,  however,  claimed  by  the  ai>pellant 
that  the  price  for  the  land  applied  for  in  this 
case  was  fixed  at  $1.50  per  acre  by  the  ac- 
tion of  tlie  board,  in  the  minutes,  added  by 
agreement  to  the  petition.  The  price  fixed 
by  these  minutes  in  express  terms  was  con- 
fined to  all  selections  which  had  already  been 
made,  except  in  those  cases  where  the  appli- 
cants had  agreed  to  pay  more  than  that 
price.  The  statute  does  not  require  the  board 
to  fix  a  uniform  price  for  all  lands  selected, 
but  as  the  respective  applications  are  fre- 
quently for  lands  of  greatly  different  values, 
by  reason  of  their  difl'erent  locations,  qual- 
ity of  soil,  irrigating  facility,  and  the  differ- 
ence in  the  quality,  quantity,  and  value  of 
the  timber  on  each  tract,  it  is  evident,  not 
only  from  section  16,  but  from  other  sec- 
tions of  the  statute,  that  it  was  the  intention 
of  the  legislature  to  vest  the  board  with  au- 
thority to  fix  the  price  to  be  paid  by  each 
applicant  for  the  lands  selected  for  him,  so 
that  the  state  might  receive  the  benefit  of 
the  full  value  of  the  lands  so  sold.  Ko  price 
has  been  fixed  by  the  board  for  the  lands  in 
question,  but  the  appellant  Insists  that  he  is 
entitled  to  have  the  same  contracted  to  him 
at  a  price  fixed  in  some  other  case.  This 
claim  Is  clearly  untenable.    It  is  provided  in 
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section  16  that  "the  remainder  of  the  pur- 
chase price  [after  the  first  payment]  shall  be 
paid  in  not  to  exceed  ten  equal  yearly  pay- 
ments." Under  this  proyision,  the  time  in 
which  the  deferred  payments  shall  be  made 
is  discretionary  with  the  board.  The  petition 
does  not  allege  that  any  time  for  the  pay- 
ment of  the  remainder  of  the  purchase  price 
was  ever  fixed,  yet  the  appellant  demanded 
of  the  board  a  contract  by  which  the  balance 
of  the  alleged  purchase  price  should  be  paid 
in  10  equal  yearly  payments.  The  minds  of 
the  parties  have  never  met,  either  on  the 
qnestlon  of  price  or  the  time  of  the  deferred 
payments.  Under  the  statute,  after  an  appli- 
cation for  lands  Is  made,  until  the  selection 
is  made,  and  the  price  to  be  paid,  and  the 
time  in  which  the  deferred  payments  shall 
be  made  are  fixed  by  the  board,  and  as- 
sented to  by  the  applicant,  and  a  contract 
of  sale  containing  the  stipulation  agreed  up- 
on Is  executed,  the  applicant  has  no  vested 
rights  whatever.  The  petition  falls  to  state 
a  cause  of  action. 

The  court  has  no  Jurisdiction  to  direct,  by 
mandamus,  how  the  discretionary  power  ir 
the  premises,  vested  in  the  board  by  the 
statute,  shall  be  exercised.  It  is  oMered  that 
the  Judgment  of  the  court  below  be  affirmed, 
and  that  the  appellant  pay  the  costs. 

BARTCH,  C.  J.,  and  MIXES,  J.,  concur. 


<21  Utah  446) 
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(Supreme  Court  of  Utah.    April  30.  1900.) 

INSURANCE  —  DELIVERY  OP  POLICY  —  EXECU- 
TION OP  PREyiUM  NOTE  —  PAYMENT  —  LIFE 
INSURANCE  POLICY— CONDITION  PRECEDENT 
-ANNUITY-NEGOTIABLE  NOTE-PAYMENT  OP 
PREMIUM— ESTOPPEL-LEGAL  TITLE  TO  IN- 
SURANCE POLICY  VESTED— EQUITABLE  LIEN 
—TRUST  FUNDS  INVESTED  IN  PREMIUilS— 
MISAPPROPRIATION  OP  TRUST  FUNDS. 

1.  Where  it  appears  that  upon  the  issuance 
and  delivery  of  a  life  insurance  policy  a  note 
is  executed  and  delivered  by  the  ausui-ed  to  the 
general  agent  of  the  insurance  company  for 
practically  all  the  first  premium,  and  that  the 
note  bears  the  same  date  as  the  policy,  and 
the  policy  was  among  the  effects  of  the  assured 
at  the  time  of  bis  death,  the  presumption  is 
that  the  policy  was  delivered  at  the  time  it 
bears  date,  and  that  the  difference  between  the 
face  of  the  note  and  the  amount  of  the  premi- 
um was  paid  in  cash  or  arranged  by  the  as- 
sured; and  the  giving  and  delivery  of  the 
note  and  the  receiving  of  the  policy  mnst  be 
held  to  operate  as  a  payment  of  the  first  an- 
nual premium. 

2.  A  life  insurance  policy  which  stipulates 
for  the  pajrment  of  an  annual  premium  by  the 
assured,  with  a  condition  to  be  void  in  case  of 
nonpayment,  is  not  an  insurance  from  year  to 
year,  but  the  premium  constitutes  an  annuity, 
the  whole  of  which  is  the  consideration  for  the 
entire  assurance  for  life;  the  condition  is  a 
condition  subsequent,  making  the  policy  void 
by  nonperformance,  and  the  acceptance  of  a 
note  for  the  annual  premium  is  a  waiver  of 
the  payment  of  the  premium,  and  brings  into 
operation  the  conditions  in  the  policy  referring 
to  the  note. 

3.  The  giving  and  acceptance  of  a  negotia- 
ble promissory  note  for  the  first  annual  pre- 
mium on  an  insurance  policy  at  the  time  of  de- 
livery of  the  policy,   and  its  subsequent  sale 


and  indorsement  before  maturity,  operate  as  a 
payment  of  the  premium  for  the  first  year, 
even  if  the  note  was  never  paid,  and,  as  be- 
tween the  maker  and  the  insurance  company, 
as  a  collection  of  the  note;  and  the  company  is 
thereafter  estopped  from  claiming  a  forfeiture 
of  the  policy  because  of  the  nonpayment  of  the 
note. 

4.  Where  the  first  annual  premium  on  a  pol- 
icy of  insurance  is  paid  by  giving  and  accept- 
ing a  note  and  delivering  the  policy,  the  legal 
title  to  the  policy  and  its  proceeds  vests  in  the 
assured,  and  the  subsequent  payment  of  premi- 
ums maturing  thereafter  out  of  funds  belong- 
ing to  a  bank  in  which  the  assured  is  a  large 
stockholder,  and  of  which  he  is  manager,  can- 
not create  a  trust  in  favor  of  such  bank. 

5.  After  an  assured  has  obtained  title  to  a 
policy  of  insurance,  if  he  uses  funds  of  a  bank, 
of  which  he  is  manager,  in  paying  subsequent 
premiums,  and  such  funds  can  be  traced  "into 
the  policy,"  a  court  of  equity  will  give  a  lien 
for  such  sums  and  interest  on  the  proceeds  of 
the  policy. 

6.  Where  a  fund  sought  to  be  impressed  with 
a  trust  is  grossly  disproportionate  to  the 
amount  of  the  trust  funds  alleged  to  have  been 
used  in  the  creation  of  such  tund,  courts  of 
equity  will  not  decree  the  entire  fund  as  a  trust 
fund,  but  will  allow  a  lien  for  the  trust  funds 
used. 

7.  While  Bunting  was  owner  and  manager  of 
the  Bunting  Bank,  a  corporation,  which  was  in- 
solvent, although  it  paid  its  debts,  he  insured  his 
life  with  the  New  York  Life  Insurance  Com- 
pany for  $5U,IH)U,  payable  to  his  heirs,  and  gave 
his  negotiable  note,  due  in  six  months,  to  Fritter, 
the  general  agent  of  the  company,  for  $1,500, 
and  other  considerations,  for  the  payment  of  the 
first  premium.  The  policy  was  delivered  to 
Bunting  in  exchange  for  the  note.  Fritter 
thereafter,  and  before  maturity,  transferred  the 
note  to  the  Pocatello  Bank  for  value,  which 
bank  forwarded  the  same  to  the  Bunting  Bank 
for  collection  and  the  amount  was  credited  to  the 
Pocatello  Bank,  which  bank  was  then  owing  the 
Bunting  Bank.  Two  other  notes  were  given 
the  insurance  company  for  other  premiums  on 
the  policy,  which  were  afterwards  paid  by  Bunt- 
ing's bank.  Bunting  died  after  the  third  note 
wns  paid,  and  the  $50,000  was  paid  on  the 
policy  to  defendant.  In  a  proceeding  by  the  re- 
ceiver of  the  Bunting  Bank  to  impress  all  the 
insurance  fund  of  ?50,000  with  a  trust  for  the 
$5,110  paid  by  the  bank,  hehf,  that  the  note 
given  in  payment  of  the  first  premium,  having 
been  sold  and  tmnsferred  by  the  insurance  com- 
pany before  due,  vested  the  title  to  the  policy 
in  Bunting  on  its  delivery,  and  that  the  sale  of 
the  note  by  the  insurance  company  operated,  as 
between  the  company  and  Bunting,  as  a  collec- 
tion of  the  note. 

8.  By  giving  the  $1..500  note  to  Fritter,  and 
paying  the  balance  of  the  first  premium,  and  re- 
ceiving the  policy.  Bunting  acquired  the  legal  ti- 
tle to  the  policy  and  its  proceeds,  and  no  subse- 
quent payments  of  premium  maturing  thereafter 
out  of  the  funds  of  the  bank  would  create  a 
trust  in  favor  of  the  bank.  The  tnist,  if  any, 
mnst  arise  or  result  from  the  transaction  where- 
by the  trustee  acquired  the  legal  title  or  right 
to  the  property  in  which  the  trust  is  claimed, 
and  it  must  arise  at  the  time  the  legal  title  is 
obtained  by  the  trustee,  and  not  afterwards. 

9.  While  the  fond  was  not  impressed  with  a 
trust  such  as  would  absorb  the  fund,  yet  It  was 
subject  to  an  equitable  lien  in  the  nature  of  a 
resulting  trust  to  the  amount  of  the  bank's  funds 
used  in  paying  the  second  and  third  premiums, 
with  interest. 

(Syllabus  by  the  Court.) 

1.  Where  a  policy  of  insurance  Is  paid  for  en- 
tirely out  of  corporate  funds  wrongfully  and 
iUegally  taken  by  the  insured  out  of  assets  be- 
longing primarily  to  the  creditors  of  an  insolvent 
corporation,  the  policy  and  the  proceeds  become 
impressed  with  a  trust  by  implication  of  law. 
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and  the  inanred  in  hlg  lifetime  Md  the  policy 
as  a  tTii«te«  for  the  benefit  ot  the  creditors,  and 
conld  not  shake  off  the  fiducinry  character  by 
assignment.  In  such  case  the  law  tasteus  a  eon- 
stnictlrc  truHt  in  invitum  upon  the  conscience  of 
the  ofFendinjT  party.i 

2.  Although  one  person  owns  a  majority  of 
the  stock,  or  all  of  it,  or  all  but  two  shares, 
he  does  not,  in  consequence  thereof,  acquire  the 
right  to  act  for  the  corporation,  or  as  the  cor- 
poration, independently  of  the  directors.  One 
person  may  own  all  the  stock,  and  yet  the  exist- 
ence, relHtions,  and  business  methods  of  the  cor- 
poration continue. 

3.  If  insurance  be  procured  with  assets  of  an 
insolvent  corporation  which  ought  to  be  used  in 
payment  of  the  corporate  debts,  the  creditors 
have  the  right  to  follow  the  assets  into  the  new 
investment,  and  appropriate  the  proceeds  in  the 
hands  of  those  baying  full  knowledge  of  the 
equities. 

4.  Where  a  trustee  or  other  person  standing 
in  a  fiduciary  relation  makes  a  profit  out  of  any 
transaction  within  the  scope  of  his  agency  or 
authority,  that  profit  will  belong  to  bis  cestui 
que  trust,  and  the  rule  extends  to  all  persons 
standing  in  a  fiduciary  relation. 

Per  Bartch,  C.  J.,  dissenting. 

Apiieal  from  district  court,  Salt  Lake  coun- 
ty;   OKden  Hiles,  Judge.. 

Action  by  C.  E.  Thuin,  receiver  of  C.  Bunt- 
ing &  Co.,  Bankers,  against  Daniel  WoUten- 
bolme.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Dickson,  Ellis  &  Ellis,  for  appellant. 
Brown  &  Henderson,  for  respondent. 

MINER,  J.  This  equitable  action  was 
brought  to  recover  a  fund  ainounting  to  $50,- 
000  alleged  to  be  held  by  the  defendant,  and 
to  have  been  acquired  by  him  as  trustee  of 
C.  Bunting  &  Co.,  Bankers,  a  corporation  or- 
ganized under  the  laws  of  Utah.  It  Is  claim- 
ed In  the  complaint  that  this  fund  was  de- 
rived from  the  proceeds  of  a  life  Insurance 
policy  issued  on  the  life  of  Charles  Bunting, 
deceased,  for  the  sum  of  $50,000,  on  Novem- 
ber 29,  1804,  payable  on  the  death  of  Bunt- 
ing to  his  estate.  The  testimony  shows  that 
In  case  of  loss  the  policy  was  payable  to  his 
heirs,  executors,  or  assigns.  Therefore  this 
action  was  brought  to  recover  this  fund  up- 
on the  ground  that  the  sum  of  $5,110  of  the 
money  of  C.  Bunting  &  Co.,  Bankers,  of 
which  the  plaintiff  is  the  receiver,  was  used 
by  Bunting  from  the  funds  of  C.  Bunting  & 
Co.,  Bankers,  In  the  payment  of  three  premi- 
ums on  the  life  policy  prior  to  his  death,  and 
that  a  trust  resulted  in  favor  of  tlie  bank 
and  Its  receivers  to  the  extent  of  the  entire 
sum  of  $50,000  derived  from  the  policy.  It 
Is  also  alleged,  and  not  denied,  that  in  1800 
the  policy  was  assigned  to  the  defendant. 
The  testimony  shows  that  it  was  assigned 
In  August,  1890,  and  that  the  insurance  com- 
pany then  sent  the  usual  notice  for  payment 
of  the  premium  to  the  defendant.  It  Is  also 
alleged  that  the  assignment  was  made  with- 
out any  consideration.  This  allegation  is  ad- 
mitted.   In  May,  1897,  after  proof  of  Bunt- 

'  Wyeth  Hardware  ft  Mfg.  To.  T.  James-Spenper- 
Bateman  Co.,  47  Pac.  604,  15  Utah,  110;  Mercantile 
Co.  V.  Mt.  Pleasant  Equitable  Co-operative  Inst.,  42 
?ac.  869,  12  Utab,  2U. 


lug's  dehtb,  the  insuranee  company  paid  t» 
the  defendant  the  full  amount  of  the  policy. 
C.  Bunting  &  Co.,  Bankers,  was  organized 
December  9,  1802,  and  Bunting,  up  to  the 
time  of  his  death,  which  was  on  May  IG,. 
1897,  was  its  general  manager,  and  since  Oc- 
tober 14,  1893,  bad  owned  all  the  stock  of 
the  bank.  It  is  also  alleged  that  to  pay  the 
first  premium  on  July  1,  1895,  Bunting  exe- 
cuted his  note,  which  he  caused  to  be  dis- 
counted at  his  bank;  that  the  second  pre- 
mium, due  November  22,  1805,  was  paid  by 
draft  on  the  bank,  and  the  third  premium,, 
due  November  0.  1800,  was  paid  by  charging 
the  same  to  his  own  account.  It  Is  further 
alleged  in  the  complaint  "that  in  his  life- 
time the  said  Charles  Bunting  procured  his. 
life  to  be  insured  on  or  about  the  29th  day 
of  November,  1804,  by  a  life  insurance  poli- 
cy, executed  by  the  New  York  Life  Insurance 
Company,  in  the  sum  of  $50,000,  payable  to 
his  estate  In  the  event  of  death;  that  a  poli- 
cy was  duly  issued  to  him  therefor  as  afore- 
said by  said  life  insurance  company;  that 
at  the  time  of  such  payments  Bunting  had 
no  credit  or  funds  In  the  bank  with  which 
to  pay  the  same:  tlmt  said  sums  taken  from 
the  bank  for  such  purposes  amounted  to  $5,- 
110;  that  such  money  was  the  property  of 
the  bank;  tlmt  such  bank  was  in  truth  In- 
solvent during  a  largo  portion  of  the  said 
three  years  prior  to  the  appointment  of  the 
receiver  on  February  21,  1898,  if  an  account- 
ing had  been  had  of  its  debts  and  assets." 
Prior  to  October  14,  1893,  Mr.  Wallace  own- 
ed an  interest  in  the  bank,  and  then  sold  bis 
interest  therein  to  Bunting.  ITp  to  that  time 
Bunting  had  had  credit  at  the  bank,  and  his 
overdrafts,  when  made,  were  paid  by  ijer- 
mlsslon  of  the  board  of  directors.  I.'pon  the 
hearing  In  the  court  below  It  was  ordered 
and  decreed  that  the  fund  so  received  by  the 
defendant  was  ln)pi'e8Ki>d  with  a  trust,  and 
the  defendant  was  ordered  to  turn  over  to 
the  plaintiff  the  entire  fund  of  $,'>0,000. 
From  this  decree  the  defendant  api>e»led  to 
this  court. 

The  testimony  shows  that  on  November  29, 
1894,  for  the  puriwse  of  insuring  his  life  in 
the  New  York  Life  Insuraucc  (..'ouipany  for 
$.'>0.(MK),  Bunting  gave  his  note  for  $1,500. 
payable  to  his  own  order  on  .luly  1,  1895,  and 
that  he  delivered  the  same  Indorsed  to  W. 
C.  Fritter,  who  was  tlicu  the  general  agent 
for  the  state  of  Idaho,  for  said  insurance 
company.  The  policy  was  delivered  to  Bum- 
mg  at  tlie  same  time.  The  complaint  allogi's 
the  delivery  of  the  policy  to  Bunting,  and  it 
bears  tlie  same  date  as  the  note.  It  was 
found  among  Bunting's  private  papers  after 
his  death,  and  In  the  ab.seuce  of  proof  to  the 
contrary  the  general  presumption  is  tliat  the 
policy  of  insurance  was  delivered  to  Bunting 
at  the  time  it  l)cars  date.  Devi.  Deeds,  §  205; 
Treadwell  v.  Reynolds,  47  Cal.  171. 

Tlie  amount  of  the  annual  premium  on 
the  policy  was  $1,8<)5  The  note  given  was 
for  $1,500.     Whether  the  agent  discounted 
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1306  from  his  commission,  or  whether  Bunt- 
ing paid  the  difference  between  the  note  and 
the  full  premium  In  cash,  does  not  appear 
from  the  testimony  given  in  the  case,  but  it 
does  appear  that  ^1,805  was  the  full  yearly 
premium  on  the  policy  which  the  company 
required  to  be  paid.  This  sum  must  have 
been  arranged  or  paid  by  some  one.  The 
policy  was  in  the  possession  of  Bunting. 
The  presumption  follows  that  it  was  right- 
fully there,  and  that  he  paid  the  insurance 
company  the  premium,  amounting  to  $1,805, 
or  tlie  sum  of  ;f305  over  and  above  the  note 
for  the  first  premium.  But  whether  this  $305 
was  actually  paid  to  the  agent,  or  whether  the 
agent  discounted  that  much  from  his  commis- 
sion, or  made  Bnnting  a  present  of  it,  would 
not  change  the  result  or  effect  of  giving  the 
note  for  the  first  premium.  Bunting  deliver- 
ed the  note  to  Fritter,  and  Fritter  thereafter, 
befoi-e  maturity,  and  for  value,  indorsed  and 
transferred  said  note  to  the  First  National 
Bank  of  Pocatello.  Thereafter,  on  July  6, 
1805,  the  said  iast-mentloned  bank  forward- 
ed said  note  for  collection  to  C.  Bunting  & 
Co.,  Bankers,  and  the  amount  of  the  note 
was  paid  by  It  by  charging  to  Bunting's  ac- 
count, and  credited  to  the  First  National 
Bank  of  Pocatello.  At  this  time  Bunting's 
bank  had  a  credit  at  the  Pocatello  bank. 
No  money  was  actually  paid  by  the  Bunting 
bank,  except  as  stated.  Thum  testified  that 
Bunting  told  him  the  note  was  given  over  to 
Fritter,  the  insurance  agent  The  question 
arises  whether  the  giving  and  delivery  of 
the  note  and  the  receiving  of  the  policy  oper- 
ated as  a  payment  of  the  first  year's  pre- 
mium. The  note  In  question  was  a  nego- 
tiable one.  Indorsed,  delivered,  and  accepted 
by  the  Insurance  company  as  payment  of 
the  premium,  and  thereafter  by  It  sold  and 
transferred  before  maturity  for  value.  In 
Iron  Works  v.  Hall,  04  Mich.  165,  31  N.  W. 
152,  it  Is  held  that  a  draft  or  note  is  re- 
garded as  a  payment  whenever  it  appears 
that  such  was  the  intention  of  the  parties, 
which  may  be  shown  by  the  acts  and  con- 
duct of  the  parties  as  well  as  by  proof  of 
the  express  contract  or  agreement,  and  the 
surrender  of  the  evidence  of  the  debt  or  I'n- 
bllity  strongly  Indicates  such  payment.  So, 
in  Farnum  v.  Insurance  Co.,  83  Cal.  217,  23 
Pac.  8(>0,  it  Is  held  that,  in  case  the  policy 
had  contained  an  express  provision  that  the 
company  sliould  not  be  liable  on  the  policy 
until  the  premium  was  paid  (which  is  not 
shown),  such  provision  is  waived  by  the  un- 
conditional delivery  of  the  policy  to  the  in- 
sured as  a  complete  and  executed  contract, 
under  an  express  or  Implied  agreement  that 
a  credit  sliall  be  given  for  the  premium  by 
note  or  othcrwl.se,  and  In  such  a  case  the 
company  is  liable  for  a  loss  which  may  oc- 
cur during  the  period  of  the  credit.  To  the 
same  cITfct  arc  2  Pars.  Cont.  (>24;  Thachcr 
V.  DiiiKinorc.  5  Mass.  2!(!»;  llccd  v.  Insur- 
ance Co.,  21  Utali.  —  (il  Pnc.  21;  2  CirocuL 
Ev.  85  52,  ."III;  In.siirauco  Co.  v.  McCrcu,  8 
Lea,  520,  41  Am.  St.  Itep.  017;    Tcnnaut  v. 


Insurance  Co.  (CI  C.)  31  Fed.  322;  2  Beach, 
Ins.  it  480,  770,  7T3;  1  Joyce,  Ins.  «  76.  In 
the  case  of  Insurance  Co.  v.  Bowes,  42  Mich. 
10,  51  N.  W.  902,  the  court,  speaking  through 
Judge  Cooley,  on  page  22,  42  Mich.,  and  page 
963,  51  N.  W.,  In  discussing  a  similar  ques- 
tion, where  notes  were  g^ven  for  a  premium, 
said:  "The  company  may  have  sold  them 
[the  notes],  and  this,  as  between  the  com- 
pany and  Mrs.  Bowes  [the  assured],  would 
have  been  equivalent  to  collection."  A  life 
policy  which  stipulates  for  the  payment  of 
an  annual  premium  by  the  assured,  with  a 
condition  to  be  void  In  case  of  nonpayment. 
Is  not  an  Insurance  from  year  to  year;  but 
the  premium  constitutes  an  annuity,  the 
whole  of  which  Is  the  consideration  for  the 
entire  assurance  for  life.  The  condition  is 
a  condition  subsequent,  making  the  policy 
void  by  nonperformance  of  the  condition. 
Insurance  Co.  t.  Statham,  93  U.  S.  24,  28  L. 
Bd.  789;  Insurance  Co.  v.  Pruett,  74  Ala. 
4»7.  So,  if  the  note  is  given  for  the  annual 
premium,  the  acceptance  of  the  note  Is  a 
waiver  of  the  payment  of  the  premium,  and 
brings  Into  operation  such  conditions  in  the 
policy  referring  to  the  note.  In  this  case 
the  policy  was  not  placed  in  evidence,  no 
condition  of  invalidity  is  shown,  and  no  vio- 
lation of  Its  provisions  can  be  presumed. 

The  testimony  clearly  shows,  and  I  find, 
that  at  the  time  of  obtaining  the  policy 
Bunting  gave  his  negotiable  promissory 
note,  and  Indorsed  It  over  to  Fritter,  to- 
gether with  the  $305,  previously  refeiTed  to 
as  arranged.  In  payment  of  the  first  year's 
premium  on  the  policy.  The  policy  for  $50,- 
000  was  then  delivered  to  Bunting.  Fritter 
thereafter  sold  and  indorsed  the  note  to  the 
First  National  Bank  of  Pocatello,  without 
recourse.  This  constituted  an  absolute, 
completed  transaction  between  the  parties, 
and  operated  as  a  full  payment  of  the  pre- 
mium for  the  first  year,  even  If  the  note  was 
never  paid.  The  sale  of  the  note  to  the 
bank  by  Fritter  operates,  as  between  Bunt- 
ing and  the  insurance  company,  as  a  collec- 
tion of  the  note.  The  insurance  company 
would  thereafter  be  estopped  from  claiming 
a  forfeiture  of  the  policy  because  of  the  non- 
payment of  the  note.  So  the  Insurance  com- 
pany would  iH!  estopped  after  It  had  col- 
lected subsequent  premiums  on  the  policy. 
The  fact  that  Bunting  afterwards  directed 
the  cashier  of  the  Bunting  bank  to  pay  the 
note  at  maturity  does  not  change  the  char- 
acter of  the  transaction,  nor  create  nor 
stamp  the  fund  or  the  policy  with  a  trust. 
It  necessarily  follows  that  the  note  and  tiie 
$.'?05  previously  paid  make  up  the  first 
year's  premium  on  the  policy,  amounting  to 
$1.S05.  This  did  not  constitute  a  trust  fund, 
and  never  was  a  part  of  the  a.<:sets  of  the 
bank.  Tlie  funds  of  tlie  bank  were  not  used 
In  making  the  first  pa.vnient,  or  any  part  of 
it,  at  tiip  time  Bunling  obtained  the  actual 
ownership  of  the  policy.  So  far.  Hunting 
must  be  liclO  to  liave  paid  tlie  full  premium, 
and   to   be   the  owner  of   the  policy,   unaf- 
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fected  by  any  trust  liability.  It  also  ap- 
pears from  the  record  tbat  Bunting  owned 
all  the  stock  of  the  bank,  was  its  president 
and  manager,  and,  without  hindrance  or 
question  from  the  directors,  managed  and 
controlled  its  business.  tSince  its  organiza- 
tion. In  1892,  up  to  the  time  the  receiver 
was  appointed.  In  1897,  it  bad  done  business 
as  a  bank,  and  was  considered  solvent  dur- 
ing the  years  1894,  189o,  and  1806,  so  far 
as  being  able  to  pay,  and  in  paying.  Its  ob- 
ligations as  they  matured.  The  acts  of  Bunt- 
ing were  open,  and  not  secretive.  The 
fraud,  if  any,  consisted  in  overdrawing  his 
account  at  the  bank  which  he  owned,  and 
in  procuring  and  depositing  as  assets  of  the 
bank  to  his  own  credit  ?107,000  or  more  of 
securities  which  were  by  him,  as  manager, 
hypothecated  in  part  to  secure  other  obliga- 
tions growing  out  of  the  bank's  indebted- 
ness. Bunting  was  evidently  endeavoring 
to  keep  up  the  credit  of  the  bank  and  to  pay 
Its  obligations  during  a  period  when  strong 
men  were  driven  into  despair  by  a  whirl- 
wind of  financial  adversity,  few  of  whom 
were  able  to  withstand  the  gale.  The  secu- 
rities he  deposited  shrunk  In  value,  and 
many  losses  followed;  but  no  intentional, 
criminal  dishonesty  appears  on  the  part  of  Mr. 
Bunting  in  his  management  of  the  bank,  or  In 
his  endeavor  to  save  it  from  financial  ruin. 

The  record  shows  that  on  the  16th  day 
of  July,  18&5,  the  $1,500  note  was  forwarded 
by  the  Pocatello  bank  to  the  Bunting  bank, 
and  It  was  paid  by  crediting  the  same  to 
the  former  bank,  and  charging  tlie  same  to 
Bunting's  account.  It  also  appears  that,  at 
the  time  of  the  payment  of  said  note.  Bunt- 
ing had  a  balance  to  his  credit  of  about  $20,- 

000  on  the  books  of  the  bank.  At  the  time 
the  note  was  given,  in  1884,  it  does  not  ap- 
pear that  Bunting  was  Indebted  to  the  bank. 
The  second  premium,  of  11,805,  was  paid  by 
the  bank  November  24,  1805,  on  Bunting's 
check.  At  this  time  Bunting's  account  was 
overdrawn  about  $10,000.  The  third  pre- 
mium was  paid  on  Bunting's  check  Novem- 
ber 27,  1890.  At  this  time  Bunting's  ac- 
count allows  a  balance  to  his  credit  of  over 
$9,000  on  the  books  of  the  bank.     So  far  as 

1  am  able  to  Judge  from  the  testimony  with 
reference  to  Bunting's  account  at  the  bank. 
It  appears  that,  while  he  had  a  credit  on  the 
books  of  the  bank,  yet,  as  a  matter  of  fact, 
he  had  deposited  to  his  credit  stock  and 
shares  of  Bunting  &  Co.,  Merchants,  amount- 
ing to  $107,000,  besides  other  securities,  that 
were  in  part  fictitious,  as  some  of  them  were 
held  as  security  for  o*her  debts,  and  were 
not  paid  for  in  full,  so  that,  considering 
these  credits  as  made,  his  account  was  over- 
drawn after  the  31st  day  of  December,  1894. 
For  these  reasons,  respondent  seeks  to 
charge  the  fund  derived  from  the  Insurance 
policy  with  a  constructive  trust  because  the 
sum  of  $5,110  of  the  funds  of  the  bank  was 
paid  In  premiums  on  the  policy,  and  asks 
that  not  only  the  amount  paid,  but  the  whole 
(50,000,  be  turned  over  to  the  bank,  as  Im- 


pressed with  a  trust  la  section  124,  1  Per- 
ry, Trusts,  defining  resulting  trusts,  the  au- 
thor says:  "There  is  another  class  of  trusts, 
which  result  in  law  from  the  acts  of  parties, 
whether  they  are  Intended  to  create  a  trust 
or  not,  and  they  are  aptly  designated  as 
'resulting  trusts.' "  In  section  12r>  the  au- 
thor says:  "In  this  chapter  resulting  trusts 
will  be  examined  under  five  heads:  (1) 
When  the  purchaser  of  an  estate  pays  the 
purchase  money  and  takes  the  title  in  the 
name  of  a  third  person;  (2)  where  a  person 
standing  in  a  fiduciary  relation  uses  fidu- 
ciary funds  to  purcha.se  property,  and  takes 
the  title  In  his  own  name.  •  *  •"  It 
will  be  remembered  that  the  policy  in  ques- 
tion was  payable  to  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  Charles  Bunt- 
ing. By  giving  the  $1,500  note  to  Fritter, 
who  sold  the  same,  and  paying  the  balance 
of  the  first  premium  and  receiving  the  pol- 
icy. Bunting  acquired  the  legal  title  to  the 
policy  and  its  proceeds;  and  no  subsequent 
payments  of  premiums  maturing  thereafter, 
by  him,  out  of  the  funds  of  C.  Bunting  & 
Co.,  Bankers,  could  create  a  trust  in  favor 
of  said  bank  or  its  receiver.  The  trust,  if 
any,  must  arise  or  result  from  the  transac- 
tion whereby  the  trustee  acquired  the  legal 
title  or  right  to  the  property  in  which  the 
trust  Is  claimed,  and  it  must  arise  at  the 
time  the  legal  title  is  obtained  by  the  trus- 
tee, and  not  afterwards.  This  doctrine  Is  sus- 
tained by  the  great  weight  of  authority,  and 
the  principle  applies  to  transactions  of  this 
character  as  well  as  to  cases  growing  out  of 
real-estate  transactions.  In  section  133,  1 
Perry,  Trusts,  it  is  said:  "The  trust  must 
result,  if  at  all,  at  the  Instant  the  deed  Is 
taken,  and  the  legal  title  vests  in  the  gran- 
tee. No  oral  agreements  and  no  payments, 
before  or  after  the  title  Is  taken,  will  create 
a  resulting  trust,  unless  the  transaction  is 
such  at  the  moment  the  title  passes  that  a 
trust  will  result  from  the  transaction  itself." 
In  Be  Wood  (D.  C.)  5  Fed.  443,  It  Is  said: 
"To  raise  such  a  trust  where  the  purchase 
money  Is  paid  by  one,  and  the  title  taken  by 
anotlier,  the  entire  purchase  money  must 
have  been  paid  by  such  party;  or,  if  a  part 
only  be  paid,  such  part  must  be  paid  for 
some  aliquot  part  of  the  property,  as  a  fourth, 
a  third,  or  a  moiety,  and  there  must  be  no 
uncertainty  as  to  the  proportion  of  the  prop- 
erty to  which  the  trust  extends.  Olcott  v. 
Bynum,  17  Wall.  44,  21  L.  Ed.  570.  And, 
again,  such  a  trust  must  arise  at  the  time 
of  the  purchase.  It  cannot  arise  by  after 
advances."  In  Bosworth  v.  Hopkins,  85 
Wis.  30,  G'2,  55  N.  W.  424,  It  Is  said:  "Wlieth- 
er  any  trust  Is  to  be  Implied  in  favor  of  the 
firm  from  the  alleged  secret  or  fraudulent 
use  of  Its  funds  in  making  the  purchase  de- 
pends entirely  upon  the  facts  as  they  existed 
November  29,  1875,  when  the  purchase  was 
made;  and  the  subsequent  withdrawal  of 
funds  of  the  firm,  and  use  of  the  same  In 
payment  of  part  of  the  purchase  money 
and  Interest  remaining  unpaid,  and  the  pay- 
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mcnt  of  taxes  or  Improvements  on  the  land, 
caunot  be  regarded  as  material  to  the  right- 
fulness of  the  purchase.  •  ♦  •  And  sub- 
sequent wrongful  payments  on  the  purchase 
price  from  the  partnership  funds  pursuant 
to  a  land  contract,  and  subsequent  and  prior 
to  the  deed,  will  not  be  gnround  for  an  im- 
plied trust,  though  the  firm  might,  if  neces- 
sary, have  a  lieu  against  the  laud  for  sums 
80  paid.  Conner  v.  liewls,  16  Me.  274." 
Fulton  V.  Jansen,  99  Cal.  587,  34  Pac.  331; 
French  v.  Sheplor,  83  Ind.  206;  Buolt  v.  Swa- 
zey,  35  Me.  41;  Plnnoelc  v.  Clough,  16  Vt 
500;  Case  v.  Codding,  38  Cal.  101;  Munro  v. 
Collins,  05  Mo.  33,  7  S.  W.  401;  Botsford 
v.  Burr,  2  Johns.  Ch.  405;  Pom.  Eq.  Jur.  S 
1037;  White  v.  Carpenter,  2  Paige,  Ch.  237; 
Barnard  v.  Jewett,  07  Mass.  87;  Tllford  v. 
Torrey,  53  Ala.  120;  Coles  v.  Allen,  64  Ala. 
98;  Somers  v.  Overhuiser  (Cal.)  7  Pac.  645. 
Under  the  facts  shown,  the  money  derived 
from  the  policy  is  not  made  subject  to,  or 
Impressed  with,  a  trust  In  favor  of  the  bank. 

But  it  appears  that  the  sum  of  $3,610  of 
the  moneys  of  the  bank  was,  after  Banting 
had  obtained  ownership  and  title  to  the  in- 
surance policy,  used  by  him  in  making  pay- 
ments of  premiums  upon  the  policy  as  they 
matured.  This  sum  is  traced  into  the  pol- 
icy, and,  as  we  understand,  counsel  for  the 
appellant,  upon  the  argument,  consented 
that  this  sum,  with  Interest,  could  be  allow- 
ed the  bank,  and  made  a  lien  upon  the  fund. 
In  section  842,  2  Perry,  Trusts,  It  is  said: 
"Where  the  trust  fund  constitutes  a  part 
only  of  the  purchase  money  of  an  estate, 
the  court  usually  gives  a  lien  on  the  land 
only  for  the  amount  of  the  trust  fund  Invest- 
ed and  interest;  but,  where  the  entire  land 
is  the  fruit  of  the  trust  fund,  the  cestui  que 
trust  has  an  election  to  take  the  land,  or 
the  trust  fund  and  interest"  In  section  123, 
1  Perry,  Trusts,  it  is  said:  "If,  however,  a 
trustee  purchase  an  estate  with  trust  funds, 
and  adds  funds  of  his  own  to  the  purchase 
money,  a  trust  will  result  to  the  cestui  que 
trust,  and  the  burden  will  be  on  the  trustee 
to  show  the  amount  of  his  own  funds  in  the 
purchase;  otherwise,  the  cestui  que  trust  will 
take  the  whole.  If  the  purchase  is  partly  with 
trust  funds  and  partly  not,  the  cestui  has  a 
lien  on  the  whole  property  for  the  amount  of 
the  fund  misapplied."  In  Munro  v.  Collins,  05 
Mo.  83,  7  S.  W.  461,  It  Is  held  that,  where  a 
trustee  purchases  an  estate  partly  with  his 
own  funds  and  partly  with  the  trust  money, 
the  cestui  que  trust,  on  establishing  the  fact, 
will  have  a  lien  on  the  whole  estate  for  the 
whole  amount  of  the  trust  fund  thus  mis- 
applied. See,  also,  Bosworth  y.  Hopkins,  85 
Wis.  60,  55  N.  W.  424;  Botsford  v.  Burr,  2 
Johns.  Ch.  404;  Case  v.  Codding,  88  Cal.  191. 

The  respondent  insists  that  the  $50,000  de- 
rived from  the  Insurance  policy,  which  was 
payable  to  Bunting's  heirs,  representatives, 
and  assigns,  should  be  impressed  with  a 
trust  because  $5,110  of  the  funds  of  the  bank 
were  used  to  pay  the  premiums.     He  de- 


mands that  a  court  of  equity  shall  allow  the 
bank  a  return  of  the  money  invested  and 
$44,880  as  a  Just  equivalent  for  the  use  of 
$5,110  for  the  time  named.  If  the  trust  cre- 
ated were  a  constructive  trust,  and  the  pay- 
ments were  made  of  trust  money  at  the  time 
Bunting  acquired  the  policy,  this  contention 
would  seem  more  in  accordance  with  the 
holding  of  many  courts.  But  in  this  case, 
where  the  fund  sought  to  be  impressed  with 
a  trust  is  so  grossly  disproportionate  to  the' 
amount  of  the  trust  funds  alleged  to  have 
been  used,  the  application  of  the  rule  Is  In- 
equitable, and  courts  of  equity  are  not  re- 
quired to  do  injustice;  nor  should  sach  a 
doctrine  be  Invoked  under  a  state  of  facts 
like  those  under  consideration  in  this  case. 
The  case  of  Holmes  v.  Gilman,  138  N.  Y.  369, 
34  X.  E.  205,  20  L.  R.  A.  566,  which  Is  relied 
upon  by  respondent,  differs  materially  from 
the  case  at  bar.  In  that  case  Gilman  embez 
zled  $200,000  from  the  cestui  que  trust,  and 
afterwards  insured  his  life,  for  the  benefit  of 
his  wife,  for  $50,000,  from  the  funds  so  em- 
bezzled. The  court  declared  a  trust  upon  the 
fund,  but  on  page  385,  138  N.  Y.,  page  209. 
34  N.  E.,  and  page  573,  20  L,  R.  A.,  recog- 
nized the  existence  of  the  equitable  rule  here 
contended  for,  without  deciding  the  ques- 
tion, because  It  was  not  before  the  court. 
The  court  said:  "If  the  proceeds  of  these 
policies  had  been  greater  than  the  whole 
amount  of  the  indebtedness  of  the  husband 
to  the  cestui  que  trust  arising  out  of  the  hus- 
band's breach  of  trust,  we  do  not  decide  what 
In  equity  might  be  the  different  rights  of 
the  wife  and  the  cestui  que  trust  in  the  bal- 
ance, or  whether  any  dilferent  rule  could  be 
logically  applied.  The  husband  in  this  case 
converted  $200,000  of  what  stood  in  the 
nature  of  a  trust  fund,  and  the  plaintiff  re- 
covers only  a  little  over  one-fourth  thereof  in 
case  the  Judgment  of  the  referee's  reirart  be 
affirmed.  We  simply  decided  the  case  before 
us."  Here  the  insurance  was  payable  to 
Bunting's  heirs,  administrators,  and  assigns, 
—In  effect,  to  his  creditors;  and  $5,110  is  the 
only  sum  charged  in  the  complaint  as  having 
been  In  any  manner  misappropriated  from 
the  funds  of  the  bank  by  Bunting.  This  Is 
the  only  allegation  in  the  complaint,  or  claim 
on  that  subject,  while  $50,000  is  sought  to  be 
applied  to  reimburse  the  trust  fund  thus  al- 
leged to  have  been  depleted.  In  the  Gilman 
Case,  at  the  time  the  policy  was  obtained  all 
of  the  first  premium  was  paid  out  of  the  trust 
moneys.  In  this  case  the  first  premium  was 
paid  by  the  note  of  Bunting,  for  which  full 
credit  was  given  by  the  company,  which 
vested  in  him  the  legal  title  to  the  policy  at 
the  time  of  Its  delivery,  relieved  from  any 
trust  obligation.  In  the  Gilman  Case  the 
policy  was  payable  to  his  wife.  Upon  his 
death  the  policy  and  the  proceeds  thereof  be- 
came her  separate,  individual  property.  In 
this  case  the  ipoiicy  was  payable  to  Bunt- 
ing's heirs,  and  thereby  became  a  part  of  his 
estate,  so  that  hia  creditors  holding  his  prom- 
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Ise  to  iMty,  and  to  whom  he  tras  indebted, 
could  recover  therefrom  the  amount  due 
them.  In  the  one  case  there  was  an  intent 
8hown  to  defraud  creditors;  in  the  other,  an 
iutent  and  disposition  are  shown  to  pay  cred- 
itors. In  the  case  at  bar  neither  the  insur- 
ance policy  nor  the  proceeds  thereof  were 
ever  Impressed  with  a  constructive  trust. 
When  Bunting  paid  or  arranged  for  the  pay- 
ment of  $305,  and  gave  his  note  for  $1,500  to 
Fritter,  the  agent  of  the  Insurance  company, 
in  payment  of  the  first  year's  premium,  and 
It  was  accepted  as  such,  and  the  policy  deliv- 
ered, the  title  to  the  policy  and  the  proceeds 
thereof  became  vested  in  Bunting.  For  all 
that  appears,  if  Bunting  had  died  during  that 
yrar  the  company  would  have  been  liable  on 
that  policy  for  its  full  amount,  even  if  the 
note  had  never  been  paid.  As  it  now  stands, 
the  policy  having  been  made  payable  to 
Bunting's  heirs,  the  fund  necessarily  belongs 
to  the  estate,  and  becomes  liable  for  the  pay- 
ment of  Bunting's  debts,  and  all  his  creditors 
will  share  ratably  in  the  fund  according  to 
the  amount  of  their  respective  claims.  But, 
if  the  fund  is  impressed  wltli  a  trust,  then 
only  the  creditors  of  the  Bunthig  l>ank,  to  the 
exclusion  of  other  creditors,  would  obtain  the 
sum  of  $44,800  over  and  above  the  amount 
invested  by  Bunting  from  trust  funds,  as  a 
reward  for  his  misappropriation  of  the  funds 
of  the  bank.  To  permit  such  a  disposition  of 
the  fund  in  this  case  would,  to  my  mind,  not 
only  be  an  injtistice  to  the  heirs  and  cred- 
itors of  Bunting,  but  would  be  an  example 
against  which  the  conscience  of  a  court  of 
equity  would  revolt.  By  giving  its  sanction 
to  such  a  disposition  of  the  fund,  a  court  of 
Justice  would  indeed  become  an  engine  of 
oppression  and  injtistice.  while  by  returning 
the  fund  misappropriated,  with  Interest,  the 
Injured  parties  are  restored  to  their  original 
standing,  and  the  financial  loss  complained  of 
is  recompensed.  By  insuring  his  life  for  tbe 
Itenpfit  of  his  estate,  Bunting's  creditors 
were,  as  it  seems,  placed  In  a  better  position 
than  they  otherwise  would  have  been;  and 
this  was,  possibly,  his  Intention  in  obtaining 
the  Insurance.  If  he  afterwards  entertained 
the  intention  of  assigning  the  pcdiey  to  the 
appellant,  he  did  not  efTectunte  that  purpose 
by  delivering  the  assignment  of  the  policy. 
It  still  belongs  to  the  estate  of  Bunting. 
The  rc.siwndcnt  Is  restored  to  what  belongs 
to  It,  and  the  heirs  and  creditors  receive  up- 
ward of  $44,000  that  they  would  not  have 
received  but  for  the  alleged  fraudulent  acts 
of  Bunting. 

I  am  of  the  ophiliin  that  the  plaintiff  has 
an  equitable  lien,  in  the  nature  of  a  resulting 
fniHt.  ujKin  the  fund  In  question,  for  the 
junount  of  money  of  the  bank  used  In  paying 
the  second  and  third  prpmlums.  amounting  to 
.>':t.(i1().  with  Interest;  but  I  cannot  allow  the 
.*l..ViO  advanced  by  the  bank  in  payment  of 
tlio  note  plvon  by  Bunting,  'lliat  payment 
was  of  no  legal  benefit  to  him,  and  no  equita- 


ble lien  or  trust  can  arise  from  this  payment 
As  to  Bunting  and  the  insurance  company, 
the  premium  for  the  first  year  was  paid. 
The  record  shows  that  the  appellant  obtained 
the  i>olIcy,  with  the  assignment  thereof  at- 
tached thereto,  after  Bunting's  death;  that 
be  paid  no  consideration  therefor,  and  claims 
no  Interest  therein  except  as  trustee  for  the 
heirs  of  Bunting's  estate.  Under  such  cir- 
cumstances, the  money  collected  upon  the 
X)olIcy  belongs  to  the  heirs  of  Charles  Bunt- 
ing, deceased,  and  should  be  paid  to  the 
administrator  of  Charles  Bunting,  deceased, 
after  the  payment  by  him  of  the  sum  of  $3,- 
610  to  the  respondent,  with  interest  as  stated 
herein.  It  is  therefore  ordered  that  out  of 
the  .$50,000  fund  In  the  hands  of  the  appel- 
lant, he  pay  to  the  respondent  the  sum  of 
$1,80.">,  with  interest  thereon  from  November 
27,  1895,  and  the  sum  of  $1,806,  with  interest 
thereon  from  November  27,  1886,  and  that  the 
interest  be  computed  at  the  rate  of  8  per 
cent,  per  annum.  It  is  further  ordered  that 
the  findings  and  conclusions  of  the  court  be- 
low be  set  aside  and  vacated,  and  that  the 
judgment  and  decree  be  reversed,  and  that 
findings  and  decree  be  entered  In  accordance 
with  this  opinion.  The  costs  of  this  case  to 
be  equally  divided. 

BASKIN,  3.  (concurring).  It  Is  alleged  in 
the  complaint  "that  In  his  lifetime  the  said 
Charles  Bunting  procured  his  life  to  be  In- 
sured, on  or  about  the  2ttth  day  of  November, 
1894.  by  a  life  insurance  policy  executed  by 
the  New  York  I^lfe  Insurance  Company,  in 
the  sum  of  $50,000,  payable  to  his  estate  in 
the  event  of  death;  that  a  policy  was  duly 
issued  to  him  therefor  as  aforesaid  by  said 
life  insurance  company;  that  In  payment  of 
the  first  premium  the  said  Bunting  executed 
his  note,  due  In  Jul.v,  1895."  These  allega- 
tions were  fully  sustained  by  the  evidence, 
and  are  not  disputed  by  the  appellant  It 
further  appears  from  the  evidence  that  the 
note  so  given  in  payment  of  the  first  pre- 
mium was  for  $1,.'W)0,  payable  to  Bunting's 
own  order,  on  .Tuly  1,  1805;  that  Bunting 
indorsed  and  delivered  the  same  to  W.  C. 
Fritter,  who  was  the  general  agent  of  the  In- 
surance company,  and  represented  It  In  the 
transaction;  that  siald  note  and  the  policy 
are  of  the  same  date;  that  the  agent  after- 
wards, for  value,  Indorsed  and  delivered  the 
same,  without  recourse,  to  the  First  National 
Bank  of  Pocatello;  that  upon  the  maturity 
of  the  note  the  same  was  presented  to  C. 
Bunting  &  Co.,  Bankers,  of  which  Bunting 
was  the  manager  and  one  of  the  directors, 
and  was  paid  by  the  latter  bank  by  crediting, 
under  the  direction  of  Bunting,  on  Its  bank 
books,  the  First  National  Bank  of  Pocatello 
with  the  amount  of  said  note;  that,  imder 
the  direction  of  Bunting,  his  account  with  C. 
Hunting  &  Co.  was  chargwl  with  the  amount 
of  snid  note;  that  afterwards  two  other 
premiums,  of  $1,805  each,  were  paid  out  of 
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the  fuuds  of  C  Bunting  &  Co.,  on  cUeeks 
for  the  same  drawn  oo  aald  bank  by  Bunt- 
ing. There  is  aome  conflict  In  the  evidence 
as  to  whether  Bunting  had  any  money  to  his 
credit  in  G.  Bunting  &  Co.'a  l>auk  when  said 
note  and  the  two  other  premiums  were  paid, 
but  I  think  that  the  evidence  shows  that  be 
had  none.  The  complaint  does  not  allege 
tliat  Bunting  was  insolvent  either  at  the  date 
of  the  policy  or  when  such  payments  were 
made,  and  the  only  charge  of  fraud  made 
against  him  in  the  complaint  la  that  while 
he  was  the  manager  of  C.  Bunting  &  Co.  he 
caused  the  note  to  be  paid,  and  drew  checks 
on  the  bank,  which  were  honored,  when  he 
had  no  money  of  his  own  deposited  In  said 
bank,  and  bad  no  credit  there  upon  which 
he  was  entitled  to  draw,  or  which  he  was 
authorised  to  use  In  the  payment  of  his  own 
obligations.  Before  Bunting's  death  he  as- 
signed, without  consideration,  the  Insurance 
policy  to  the  appellant.  After  the  death  of 
Bunting  the  appellant  was  paid  $130,000  on 
the  policy.  The  respondent  claims  ttiat  from 
these  facts  there  arose  a  constructive  trust 
in  favor  of  C.  Bunting  &.  Co.,  by  virtue  of 
which  It  became  the  equitable  owner  of  said 
policy.  It  Is  evident  from  the  facts  that, 
upon  the  execution  of  the  policy  and  the  note 
given  in  payment  of  the  first  premium,  the 
assured  became  the  absolute  owner  of  the 
policy,  and  ttiat  such  was  the  intention  of 
the  insurance  company  when  it  issued  the 
policy  and  received  said  note,  and  that  the 
only  consideration  of  said  policy  was  said 
note,  unless  Bunting  paid  $305,  the  ditterence 
between  the  principal  of  said  note  and  the 
amount  of  the  other  premiums.  No  funds 
of  C.  Bunting  &  Co.,  Bankers,  constituted 
any  part  of  the  consideration  for  the  pol- 
icy. The  bank  was  not  connected  in  any 
way  with  the  transaction  in  which  Bunting 
acquired  the  legal  title  to  the  policy,  nor 
was  it  in  any  way  Injured  thereby.  There- 
fore the  title  which  Banting  thus  acquired 
was  an  absolute  one.  That  Bunting  be- 
came the  absolute  owner,  and  was  such  own- 
er at  the  time  the  note  was  paid,  are  con- 
clusively shown  by  the  patent  fact  that,  if 
he  bad  died  before  the  payment  of  the  note, 
the  policy  would  not  have  been  thereby  viti- 
ated, but  upon  his  death  could  have  been  en- 
forced against  the  insurance  company.  As 
the  bank  had  no  connection  whatever  with 
the  matter  until  the  note  was  paid,  the  al- 
leged trust  has  no  other  basis  than  the  pay- 
ment of  said  note  and  the  two  subsequent 
premiums.  It  follows  that,  unless  these  pay- 
ments devested  Bunting  of  all  or  a  portion  of 
his  legal  title,  no  resulting  or  constructive 
trust  arose  In  favor  of  the  bank.  From  the 
nature  of  such  trusts,  no  such  anomalous  re- 
sult as  that  Is  possible.  No  such  doctrine  has 
ever  been  laid  down  by  any  of  the  text  writ- 
ers or  held  by  any  court.  Any  one  who 
holds  the  legal  title  to  either  real  or  personal 
property  cannot  be  devested  of  all  or  any 
portion  of  his  title  in  any  such  way;   nor  can 


any  equitable  interest  in  such  property  bs' 
acquired,  as  against  the  absolute  title.  In 
that  way.  Neither  a  resulting  nor  a  con- 
structive trust  in  either  teal  or  personal  prop- 
erty can  arise  from  anything  which  the  own- 
er of  the  legal  title  may  do  in  regard  to  such 
property  after  the  legal  title  has  been  ac- 
quired. Equitable  liens,  however,  may  be 
created  in  favor  of  other  persons  by  the  sub- 
sequent acts  of  such  owner.  The  only  differ- 
ence between  a  resulting  and  a  constructive 
trust  Is  well  stated  in  respondent's  brief  as 
follows:  "Resulting  trusts  arise  from  an  im- 
plied agreement.  It  is  enforced  as  an  agree- 
ment, yet  it  arises  by  (operation  oi  law;  it 
Is  Implied.  For  instance,  property  Is  bought 
and  paid  for  out  of  the  funds  of  one  person, 
and  is  deeded  to  another.  A  trust  is  implied 
In  favor  of  the  party  who  furnished  the 
means.  »  »  »  Constructive  trusts  are 
wholly  different  from  Implied  trusts,  in  this: 
lliey  arise  out  of  some  actual  or  constructive 
fraud.  They  are  not  upon  the  theory  of  an 
agreement  or  contract,  but  they  arise  out  of 
the  violation  of  some  duty,  amounting  to  a 
fraud,  and  are  in  Invitum,  and  are  enforced 
upon  the  party  regardless  of  what  his  inten- 
tion is."  From  the  very  nature  of  these 
trusts,  they  can  only  be  created  by  acts  done 
in  the  acquisition  of  the  legal  title,  and  must 
vest  In  the  cestui  que  trust  the  equitable 
title  at  the  same  time  that  the  legal  title 
vests  In  the  trustee;  and  in  cases  of  con- 
structive trusts  the  actual  or  constructive 
fraud  upon  which  they  arise  must  have  been 
committed  in  the  acquisition  of  the  property 
to  which  the  trust  attached.  In  1  Beach, 
Trusts,  {  180,  p.  377,  It  is  stated  that  "when- 
ever it  Is  shown  that  a  fraud,  either  actual 
or  constructive,  has  been  committed  in  the 
acquisition  of  property,  equity  will  raise  a 
constructive  trust  in  favor  of  the  person  de- 
frauded." See,  also,  the  numerous  cases  cited 
In  note  1  on  said  page. 

In  all  cases  of  resulting  or  constructive 
trusts  there  are  two  titles.  One  Is  legal, 
and  the  other  equitable.  The  latter  is  the 
beneficial  title,  but  when  the  legal  title  to 
property  is  an  absolute  one  there  is  no  room 
for  a  trust  It  is  conceded  by  counsel  for 
the  respondent  that  Bunting  acquired  an  ab- 
solute legal  title  to  the  policy.  In  their 
brief  they  say:  "Of  course,  the  title  to  this 
Insurance  policy  vested  in  Bunting.  That  is 
the  very  cause  of  the  complaint  As  long  as 
he  carried  it  without  paying  for  it  out  of 
the  bank  funds,  he  had  the  right  to  it;  but. 
the  moment  he  paid  for  it  out  of  the  fundi* 
belonging  to  the  bank,  equity  thrusts  u|>on  it 
a  trust  by  construction  of  law."  It  Is  ad- 
mitted by  this  statement,  and  such  was  the 
fact,  that  up  to  the  time  the  note  was  paid 
the  title  of  Bunting  was  as  absolute  as  his 
title  to  any  other  property  which  he  may 
have  owueil;  and  if  it  be  coucede<l  that  by 
its  iiaymuut  he  committed  an  a<-tual  fniud, 
and  not  an  implied  one,  such  itnyiiifut  does 
not  raise  a  resulting  trust  in  favor  of  C 
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Bunting  &  Oo.,  because  It  was  neither  al- 
leged to  the  complaint  nor  shown  by  the  evi- 
dence that  any  fraud  was  committed  in  the 
acquisition  of  Bunting's  absolute  title  to  the 
policy.  The  admission  in  the  brief  of  re- 
spondent's counsel  that,  "as  long  as  he 
[Bunting]  carried  it  [the  policy]  without  pay- 
ing for  It  out  of  the  bank's  funds,  he  had  a 
right  to  it,"  shows  that  It  la  not  claimed  that 
fraud  was  committed  In  the  acquisition  of  the 
title,  but  that  the  only  fraud  complained  of 
and  relied  on  was  the  payment  of  the  note 
and  premiums  after  the  absolute  title  of 
Bunting  had  been  acquired.  The  note  was 
paid  six  mouths  after,  and  the  premiums,  re- 
spectively, In  one  and  two  years  after,  the 
title  to  the  policy  had  been  acquired.  The 
execution  and  delivery  of  the  note  was  the 
sole  consideration  which  induced  the  agent 
of  the  insurance  company  to  issue  the  policy, 
and  it  would  have  continued  to  be  In  force  If 
the  note  had  never  been  paid.  Neither  did 
the  payment  of  the  note  enhance  the  value  of 
the  policy  or  benefit  It  In  any  way.  There- 
fore 0.  Bunting  &  Oo.  acquired  no  rights  in 
the  policy  by  virtue  thereof.  But  the  pay- 
ment of  the  second  and  third  premiums  In- 
creased the  value  of  the  policy  and  kept  it 
alive,  and,  notwithstanding  these  payments 
did  not  raise  a  resulting  trust  in  favor  of  C. 
Bunting  &  Co.,  an  equitable  lien.  In  the  na- 
ture of  a  resulting  trust,  was  created  in  Its 
favor  on  said  policy  and  Its  proceeds  for  the 
amount  of  each  of  the  last  premiums,  with 
legal  interest.  In  2  Story,  Eq.  Jur.  (13th 
Ed.)  p.  558.  §  1217,  it  is  stated  that:  "There 
are  liens  recognized  in  equity  whose  exist- 
ence is  not  known  or  obligation  enforced  at 
law,  and  in  resiwct  to  which  courts  of  equity 
exercise  a  very  large  and  salutary  Jurisdic- 
tion. In  regard  to  these  liens,  it  may  be 
generally  stated  that  they  arise  from  con- 
structive trusts.  They  are  therefore  wholly 
independent  of  possession  of  the  thing  to 
which  they  attach  as  a  charge  or  incum- 
brance, and  they  can  only  be  enforced  In 
courts  of  equity."  Pomeroy,  in  his  work  on 
Equity  Jurisprudence  (section  KKJ),  asserts 
that  it  is  more  accurate  to  describe  these 
Hens  as  analogous  to  trusts.  In  Jones,  Liens, 
i  28,  It  Is  stated  that:  "Equitable  Hens  do 
not  depend  upon  possession,  as  do  Ileus  at 
law.  Possession  by  the  creditor  Is  not  es- 
sential to  his  acquiring  and  enforcing  a  Hen." 
In  the  case  of  Ferris  v.  Van  Vechten,  9  Hun, 
12,  it  api)ears  that  an  executor  of  an  estate 
had  In  his  hands  money  of  the  estate  suffi- 
cient to  pay  the  creditors  of  the  same,  but 
Instead  of  doing  so  he  api>lled  these  funds  in 
the  payment  of  taxes  and  of  repairs,  and  in 
removing  a  Hen  upon  real  estate  devised  by 
said  will  in  trust  for  certain  beneficiaries 
named  therein.  It  was  hela  that  the  funds 
80  applied  were  held  In  trust  by  the  ex- 
ecutor for  the  benefit  of  the  creditors,  and,  as 
the  devisees  had  the  benefit  of  the  misap- 
propriation of  the  fund,  It  became  a  charge 
upon  the  devised  property.    The  real  estate 


was  accordingly  sold  to  satisfy  the  lien  there- 
by created.  The  foregoing  case,  and  the 
case  of  Haddow  v.  Lundy.  88  N.  Y.  320,  are 
In  point  upon  the  questlim  under  considera- 
tion. The  facta  In  the  latter  case  are  as 
follows:  The  defendant,  Bfargaret  Lundy, 
procured  letters  of  administration  on  the  es- 
tate of  Robert  Haddow,  deceased,  on  the 
false  and  fraudulent  representation  that  she 
was  the  widow  of  the  deceased.  Mary  Had- 
dow, the  widow  of  the  deceased,  and  his 
children,  Instituted  a  suit  to  revoke  the  letters 
granted  to  the  defendant  and  to  have  letters 
granted  to  Mary  Haddow,  and  to  have  cer- 
tain funds  of  the  estate,  which  the  complaint 
alleged  had  been  used  by  the  defendant  in 
Improving  certain  real  estate  belongtog  to 
her,  decreed  a  lien  upon  such  real  estate. 
The  letters  granted  to  the  defendant  were 
set  aside,  and  Mary  Haddow  was  appointed 
administratrix;  and  the  amount  of  the  mon- 
ey of  the  estate  which  the  defendant  had  ex- 
pended In  buildings  on  her  real  estate  was 
adjudged  to  be  a  lien  on  said  real  estate,  and 
the  same  was  ordered  to  be  sold  to  satisfy 
the  Hen.  The  appellate  court  In  Its  opinion, 
said:  "A  portion  of  the  money  belonging  to 
the  estate  was  clearly  traced  Into  the  build- 
ing erected  by  the  defendant  upon  her  own 
land.  Although  she  had  also  invested  mon- 
ey of  her  own  in  the  same  building,  the  trust 
fund  could,  on  familiar  principles  of  equity, 
be  followed  as  an  equitable  lien,  and  there- 
fore adjudged  and  enforced  by  any  appropri- 
ate remedy."  The  Judgment  of  the  lower 
court  was  affirmed.  The  case  at  bar  only 
differs  from  this  case  In  this:  The  trust 
fund.  Instead  of  being  expended  by  the  trus- 
tee In  Improving  real  estate  which  belonged 
to  him,  was  used  In  enhancing  the  value  and 
prolonging  the  life  of  an  Insurance  policy  of 
which  he  was  the  owner.  In  2  Lewln, 
Trusts,  p.  897,  1 10,  it  Is  said  that  "wherever 
a  trust  fund  is  traceable  Into  land,  and  the 
fund  constitutes  a  part  only  of  the  money 
laid  out  in  the  purchase,  the  court  has  usual- 
ly given  a  Hen  merely  on  the  land  for  the 
trust  money  and  interest."  The  same  prac- 
tice Is  stated  in  section  843,  1  Perry,  Trusts. 
The  principle  underlying  this  practice  Is  ap- 
plicable to  the  case  at  bar,  and  when  the 
money  which  belonged  to  C.  Bunting  &  Oo., 
that  was  expended  for  the  benefit  of  the  pol- 
icy, is  repaid  to  it,  with  interest,  out  of  the 
funds  realized  on  the  policy  by  the  appel- 
lant the  requirements  of  equity  will  have 
been  fully  met. 

As  the  assignment  of  the  policy  to  Wol- 
stenholme,  the  appellant  was  made  with- 
out consideration,  he  took  and  held  the  same 
subject  to  the  equitable  Hen  of  C.  Bunting  & 
CSi.;  and  the  receiver  of  said  company  is  enti- 
tled to  have  paid  to  him,  out  of  the  funds 
in  appellant's  hands,  realized  on  the  policy, 
the  amount  of  the  premiums  paid  on  said 
policy,  with  interest  thereon  at  the  legal 
rate  from  the  time  each  premium  was  paid; 
and  for  the  additional  reason  that  as  al- 
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leged  in  the  complaint,  the  Insurance  was 
payable  to  Bunting's  estate  In  the  event  of 
his  death,  and  the  appellant  not  having  paid 
any  consideration  for  the  assignment,  or  hav- 
ing paid  any  premiums  on  the  policy,  he  held 
the  same  merely  as  trustee,  and,  as  the  mon- 
ey paid  on  said  premiums  is  ti-aceable  into 
said  fund,  he  holds  said  policy  subject  to 
said  lien,  and  In  trust  for  the  creditors  of 
Bunting's  estate  and  for  his  heirs.  This  view 
of  the  case  is  supported  both  by  the  princi- 
ples of  equity  and  the  authorities  herein 
quoted.  I  concur  in  the  conclusion  and  judg- 
ment announced  in  the  opinion  of  Mr.  Justice 
MINEH. 

BARTOH,  C.  J.  I  am  unable  to  agree 
with  my  Brethren  in  the  disposition  they 
have  made  of  this  case.  The  action  is  a 
suit  in  equity,  brought  by  the  plaintiff,  as 
receiver  of  C.  Bunting  &  Co.,  a  corporation 
organized  under  the  laws  of  Utah,  but  which 
carried  on  a  banking  business  in  the  state 
of  Idaho,  to  recover  a  fund  of  $50,000,  the 
proceeds  of  a  life  insurance  policy  issued 
upon  the  life  of  Charles  Buuting,  now  de- 
ceased; the  fund  having  come  into  the  pos- 
session of  the  defendant  because  of  an  as- 
signment of  the  policy  to  him.  It  is  alleged 
In  the  complaint  that  the  corporation  was 
organized  about  December  9,  189*2,  for  the 
purpose  of  doing  a  general  banliing  business 
at  Biaclifoot,  Idaho;  that  it  carried  on  such 
business  at  that  place  until  February  15, 
1807,  when,  having  become  insolvent,  it 
closed  its  doors,  and  in  a  suit  of  a  cretlitor 
against  the  banlv  in  his  own  l>ebalf  and  in 
behalf  of  ali  other  creditors,  brought  in  a 
district  court  of  the  state  of  Idaho,  this 
plaintiff  was  appointed  general  receiver  of 
the  corporation,  and  tliereafter,  in  another 
creditors'  suit  brought  against  tiie  bank  in 
a  district  court  of  I' tab,  this  plaintiff  was 
appointed  receiver  for  all  the  assets  and 
matters  pertaining  to  the  corporation  exist- 
ing and  to  be  found  in  I' tab;  that  the  plain- 
tiff qualified  and  is  acting  as  receiver  of 
the  bank  and  its  assets;  that  Cliarles  Bunt- 
ing, during  the  entire  existence  of  the  ban);, 
was  its  acting  general  manager,  directed  its 
affairs,  and  held  the  office  of  vice  president; 
that  about  November  2i>.  I!^t04,  said  Bunting 
procured  his  life  to  be  Insured,  and  had 
issued  to  him  a  life  insurance  policy,  in  the 
sum  of  $50,000,  payal)le.  in  the  event  of  his 
death,  to  his  estate;  tiuit  In  payment  of  the 
first  premium  the  insured  executed  his  note, 
due  in  .luly.  181>5,  and  caused  it  to  be  dis- 
counted by  his  own  )>ank;  tliat  at  tlie  time 
of  the  transaction  he  had  no  money  of  his 
own  on  deposit  in  the  bank,  and  no  credit 
upon  which  he  was  entitled  to  draw,  or 
which  he  was  anthorlzed  to  use  in  payment 
of  his  own  obligations;  tiiat  ail  the  premi- 
ums on  tiie  policy,  aggregating  $5,110,  were 
taken  by  the  Insured  from  the  funds  of  the 
bank  and  used  In  the  purchase  of  the  in- 
surance; that  the  money  thus  used  was  the 
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property  of  the  bank;  that  the  bank  was  In 
truth  insolvent  during  a  large  portion  of 
the  three  years  prior  to  the  appointment 
of  the  receiver;  that  in  1896,  and  before 
the  payment  of  the  last  premium,  the  in- 
sured assigned  the  policy  to  the  defendant, 
who  paid  no  consideration  whatever  there- 
for: that  after  the  assignment  the  insured 
retained  possession  of  the  policy,  and  con- 
tinued to  treat  it  as  his  own,  and  paid  the 
last  premium  from  the  funds  of  the  bank; 
that  the  insured  died  on  May  16,  1897;  that 
after  the  death  of  said  Bunting  the  defend- 
ant procured  possession  of  the  policy  from 
among  the  papers  of  the  deceased,  and 
thereafter  received  from  the  insurance  com- 
pany $50,000,  the  amount  of  the  policy,  and 
now  holds  the  same  in  his  possession;  that 
In  equity  and  good  conscience  the  Insurance 
money  so  collected  belongs  to  and  is  the 
property  of  the  corporation,  and  should  be 
paid  to  this  plaintiff  as  receiver;  that  the 
amount  of  the  available  assets  to  be  dis- 
tributed among  the  creditors  was  reduced 
by  the  amounts  paid  for  premiums  on  the 
policy;  and  tliat,  upon  demand  made,  pay- 
ment of  the  fund  to  the  receiver  was  re- 
fused by  the  defendant.  The  answer  ad- 
mits the  corporate  existence  of  C.  Bunting 
&  Co.,  Bankers,  the  amount  of  the  life  in- 
surance by  Charles  Bunting,  the  assignment 
of  the  policy  to  defendant,  and  the  receipt 
of  the  sum  of  $50,000  as  the  proceeds  of  the 
insurance,  which  i^um  the  defendant  now 
holds  in  his  possession.  The  otlier  material 
allegations  of  the  complaint  appear  to  be 
denied. 

From  the  testimony  introduced  at  the  trial 
the  court,  among  other  things,  found  that 
the  banking  corporation  was  duly  organized 
under  the  laws  of  Utah  December  9,  180'2, 
and  thereafter  did  a  general  banking  busi- 
ness at  Blackfoot,  Idaho,  until  February  15, 
1897,  when  it  ceased  to  do  business,  and 
has  transacted  no  business  since  as  a  bank- 
ing institution;  that  on  the  day  last  named 
the  plaintiff,  in  a  suit  brought  In  Idaho  by 
a  creditor  in  his  own  behalf  and  in  behalf 
of  all  other  creditors,  was  appointed  gen- 
eral receiver  of  the  institution  and  of  ail  its 
property  and  effects;  that  thereafter,  on 
February  21,  1898,  in  a  similar  suit  brought 
in  Utah,  the  plaintiff  was  appointed  receiver 
of  all  the  assets,  causes  of  action,  and  oth- 
er things  pertaining  to  the  corporation,  ex- 
isting or  to  be  found  in  Utah;  that  he  at 
once  qualified,  ijecame.  and  still  is,  such  re- 
ceiver; that  during  all  the  time  the  banking 
business  was  conducted  Charles  Bunting  had 
tile  exclusive  management,  control,  and  di- 
rection thereof,  without  the  intervention  of 
the  board  of  directors  or  other  officers,  and 
was  vice  president  of  the  corporation;  that 
from  the  time  of  its  organization,  and  dur- 
ing all  the  ti'  le  It  transacted  banking  busi- 
ness, the  CO  iiuration  was  actually  insolvent, 
and  was  'iiown  to  be  so  by  said  Bunting, 
but  Ita       iulvency  was  not  known  to  the 
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general  public  tintll  the  Instltudon  closed 
Its  doors;  that  about  November  20,  1894, 
a  policy  of  Insurance  was  Issued  to  Charles 
Bunting  upon  his  life,  payable  to  his  estate 
after  his  death,  and  thereafter  delivered  to 
hlra;  that  said  Bunting  paid  for  the  poli- 
cy, and  each  and  every  premium  thereon, 
amounting  to  $5,110,  fvith  the  money  of  the 
corporation  taken  by  him  wrongfully,  un- 
lawfully, and  fraudulently,— the  last  premi- 
um, amounting  to  |1,805,  being  so  paid  by 
him  about  November  28,  1896;  that  in  Au- 
gust,  1896,  said  Bunting  executed  an  assign- 
ment of  the  policy  to  the  defendant,  and  no- 
tified the  Insurance  company  thereof,  but 
the  assignment  and  policy  were  retained  in 
the  possession  of  the  Insured  until  his  death, 
which  occurred  May  16,  18&7,  when  they 
were  found  among  his  papers  and  effects, 
and  delivered  to  the  defendant,  who  never 
paid  any  consideration  or  parted  with  any- 
thing of  value  for  the  assignment  of  the 
policy,  and  never  paid  any  part  of  the  pre- 
miums; that  the  defendant  has  received  the 
sum  of  $50,000  on  the  policy,  and  has  the 
same  now  in  his  possession  at  Salt  LAke 
Caty,  Utah;  that  after  November  1,  18&i, 
Charles  Bunting  had  no  money  on  deposit 
with  the  corporation  or  in  the  bank,  and 
had  no  credit  there  upon  which  he  was 
entitled  to  draw,  or  which  he  was  author- 
ized to  use  In  payment  of  his  own  obliga- 
tions, but  during  all  the  time  his  account 
was  largely  overdrawn,  and  at  the  time  of 
his  death,  for  money  taken  without  author- 
ity and  abstracted  from  the  assets  of  the 
corporation,  he  was  Indebted  to  It  In  a  sum 
largely  In  excess  of  $150,000,  no  part  of 
which  has  ever  been  paid;  and  that  when 
the  corporation  ceased  doing  a  banking  busi- 
ness it  was  Indebted  to  various  persons  In 
the  sum  of  $251,035.42,  and  the  value  of  the 
assets  did  not  exceed  the  sum  of  $100,000. 
Such,  In  substance,  are  the  material  find- 
ings of  fact  The  evidence  Is  quite  volu- 
minous, and  appears  to  be  amply  sufilcient 
to  support  the  findings.  The  court,  upon 
the  facts  found,  made  a  decree  directing  the 
defendant  to  pay  over  to  the  plaintiff  the 
$50,000  now  in  his  hands,  and  which  he 
received  on  the  policy  of  insurance,  with 
Interest  thereon  from  February  2S,  1808, 
that  being  the  date  of  the  commencement 
of  this  suit,  and  to  pay  the  costs  of  suit 
Judgment  was  entered  accordingly. 

It  Is  contended  by  the  appellant,  In  the 
first  Instance,  that  when,  on  November  28, 
1804,  the  policy  In  question  was  delivered  to 
Bunting,  the  insured,  he  thereby  acquired 
the  legal  title  to  It,  and  all  rights  there- 
under, and  that,  having  thus  the  title  or 
right  of  possession  and  the  possession,  and 
right  of  assignment,  he  had  the  right  to 
dispose  of  It,  or  the  proceeds  thereof,  either 
with  or  without  consideration,  regardless  of 
any  person,  except  his  then-existing  cred- 
itors, and  even  as  against  them,  provided  he 
was  then  solvent  and  able  to  pay  his  then 


existing  debts.  This  contention,  In  the  ab- 
sence of  any  fiduciary  relations  connected 
with  the  procurement  of  the  policy,  might 
be  regarded  as  of  considerable  force;  but 
the  respondent  maintains  that  the  policy  of 
Insurance  and  the  premiums  were  paid  for 
entirely  out  of  corporate  funds  wrongfully 
and  Illegally  taken  by  the  insured,  out  of 
assets  belonging  primarily  to  the  creditors 
of  the  banking  corporation,  which.  It  is  in- 
sisted, was  at  that  time  Insolvent  If  this 
be  true,  then  not  only  the  policy  but  Its 
proceeds  became  Impressed  with  a  trust  by 
Implication  of  law,  and  the  insured  in  his 
lifetime  held  the  policy  as  a  trustee  for  the 
benefit  of  the  cestuls  que  trustent,  the  cred- 
itors, and  could  not  shake  off  the  fiduciary 
character  by  assignment.  The  assignee,  as 
to  the  policy  and  the  proceeds  thereof, 
stands  exactly  in  the  same  relation  as  to  the 
corporate  creditors  as  did  his  assignor.  If 
the  bank  was  Insolvent,  and  the  insured  pur- 
chased the  insurance,  and  paid  the  pre- 
miums out  of  the  corporate  assets,  the  cred- 
itors, or  the  receiver  for  their  benefit.  Is 
entitled  to  the  proceeds  of  the  investment  so 
long  as  they  have  not  passed  into  the  bands 
of  innocent  third  parties  who  have  had  no 
notice  of  the  facts  in  relation  thereto.  This 
Is  true,  regardless  of  the  method  by  which 
such  assets  were  obtained  for  the  purchase. 
Where  a  corporation  Is  Insolvent  the  assets 
constitute.  In  a  certain  sense,  a  trust  fund 
for  the  payment,  in  the  first  Instance,  of  the 
corporate  debts,  and  the  person  in  charge  of 
the  fund  Is  the  trustee,  and  the  creditors 
are  cestuls  que  trustent  If  the  trustee  In 
such  case  purchases  property  with  the  as- 
sets, the  transaction  is  looked  upon  as  a 
purchase  paid  for  by  the  cestuls  que  trust- 
ent "A  purchase  with  trust  funds  Is  vir- 
tually a  purchase  for  the  cestui."  1  Perry, 
Trusts,  i  127.  In  2  Pom.  Eq.  Jur.  §  1040, 
It  Is  said:  "Whenever  a  trustee  or  other 
person  in  a  fiduciary  capacity,  acting  ap- 
parently within  the  scope  of  his  powers,— 
that  is,  having  authority  to  do  what  he 
does, — purchases  property  with  trust  funds, 
and  takes  the  title  thereto  in  his  own  name, 
without  any  declaration  of  trust,  a  trust 
arises  with  respect  to  such  property  in  favor 
of  the  cestui  que  trust  or  other  beneficiary. 
Equity  regards  such  a  purchase  as  made  in 
trust  for  the  person  beneficially  Interested, 
Independently  of  any  Imputation  of  fraud, 
and  without  requiring  any  proof  of  an  In- 
tention to  violate  the  existing  fiduciary  ob- 
ligation, because  It  assumes  that  the  pur- 
chaser Intended  to  act  In  pursuance  of  his 
fiduciary  duty,  and  not  In  violation  of  It" 
1  Perry,  Trusts,  SJ  128,  430;  2  Perry,  Trusts, 
I  838;  Bank  v.  Russell,  50  Neb.  277,  68  N. 
W.  703. 

Bunting  could  not  Invest  the  corporate 
assets  of  an  insolvent  concern,  and  then 
claim  the  benefits  or  profits  of  the  invest- 
ment, as  against  the  creditors.  While  the 
assets  of  a  corporation  cannot  be  and  are 
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not  burdened  with  a  specific  Hen  or  direct 
trust,  in  tlie  absence  of  a  valid  Judgment  or 
recorded  Hen  created  by  the  parties,  stlli,  in- 
solvency appearing,  the  creditors  have  a 
right  to  payment  out  of  them  before  they 
can  be  appropriated  for  any  other  purpose. 
Such  assets  constitute  a  trust  fund  in  the 
sense  that  the  proceeds  must  In  the  first 
Instance  be  applied  to  the  payment  of  the 
corporate  debts,  and  If,  anterior  to  such  pay- 
ment, any  portion  of  the  fund  be  invested 
in  other  property,  the  cestuls  que  trustent 
have  a  right  to  follow  the  fund  Into  such 
iuvestment,  so  long  as  the  purchase  can  be 
Identified  as  made  with  such  proceeds  and 
with  knowledge  of  the  facts.  This  court. 
In  Wyeth  Hardware  &  Manufacturing  Co. 
V.  James-Spencer-Bateman  Co.,  15  Utab,  110, 
47  Pac.  601,  said:  "Doubtless,  the  assets  of 
a  corporation  constitute,  in  a  certain  sense, 
a  trust  fund  for  the  payment  of  its  debts, 
In  the  sense  that  they  cannot  be  appropriat- 
ed for  any  purpose  foreign  to  its  legitimate 
business,  or  distributed  among  its  officers  or 
stockholders,  until  all  its  debts  are  paid. 
This  implies  that  creditors  have  an  equitable 
right,  which  may  be  enforced,  when  the  as- 
sets have  been  taken  into  possession  by  a 
court  of  equity  In  a  proper  proceeding,  at 
the  Instance  of  a  proper  party."  2  Story, 
Eq.  Jur.  §8  1268,  1259;  2  Perry,  Trusts,  §§ 
828,  885-838;  2  Pom.  Eq.  Jur.  {  10*9;  Mer- 
cantUe  Co.  v.  Mt.  Pleasant  Equitable  Co- 
operatlTS  lost.,  12  Utah,  213,  42  Pac.  8R9. 
The  trust  arising  under  such  circumstances 
as  are  claimed  to  exist  in  this  case  is  a 
constructive  trust  in  Invitum,  It  not  having 
been  in  contemplation  of  the  parties  at  the 
time  of  making  the  contract.  Such  a  trust 
l8  fastened  upon  the  conscience  of  the  of- 
fending party  by  mere  operation  of  law, 
and  without  bis  consent.  It  results  from 
an  abuse  of  fiduciary  relations,  misrepre- 
sentations, concealment,  or  other  fraudulent 
practices,  and  a  court  of  equity  will  con- 
vert him  who  has  acquired  property  by  any 
such  method  into  a  trustee,  to  execute  the 
trust  In  such  manner  as  to  do  justice  be- 
tween the  parties.  The  right  to  pursue  and 
claim  property  impressed  with  such  a  trust 
falls  only  when  the  means  of  ascertainment 
fall.  This  is  upon  the  ground  of  the  fraud 
connected  with  the  transaction,  creating.  In 
foro  consclentise,  a  trust  in  favor  of  the  par- 
ties defrauded.  "A  constructive  trust  is  one 
that  arises  when  a  person  clothed  with  some 
fiduciary  character,  by  fraud  or  otherwise, 
gains  some  advantage  to  himself.  Courts 
constnie  this  to  be  an  advantage  for  the 
cestui  que  trust,  or  a  constructive  trust." 
1  Perry,  Trusts,  §  27.  The  same  author,  in 
section  166,  Id.,  says:  "If  a  person  obtains 
the  legal  title  to  property  by  such  arts  or 
acts  or  circumstances  of  circumvention.  Im- 
position, or  fraud,  or  if  he  obtains  it  by  vir- 
tue of  the  confidential  rclntlon  and  Influence 
under  such  circumstances  that  he  ought 
not,  according  to  the  rules  of  equity  and 


good  conscience  as  administered  In  chan- 
cery, to  hold  and  enjoy  the  beneficial  inter- 
est of  the  property,  courts  of  equity.  In  order 
to  administer  complete  justice  between  the 
parties,  will  raise  a  trust  by  construction 
out  of  such  circumstances  or  relations;  and 
this  trust  they  will  fasten  upon  the  con- 
science of  the  offending  party,  and  will  con- 
vert him  into  a  trustee  of  the  legal  title, 
and  order  him  to  hold  It  or  execute  the  trust 
in  such  manner  as  to  protect  the  rights  of 
the  defrauded  party  and  promote  the  safe- 
ty and  interests  of  society.  Such  trusts  are 
called  'constructive  trusts.' "  So,  in  2  Pom. 
Eq.  Jur.  i  1051,  it  is  said:  "A  construcUve 
trust  arises  whenever  another's  property  has 
been  wrongfully  appropriated  and  converted 
Into  a  different  form.  If  one  person,  having 
money  or  any  kind  of  property  belonging  to 
another  in  his  hands,  wrongfully  uses  it  for 
the  pui-chase  of  lands,  taking  the  title  In  his 
own  name;  or  If  a  trustee  or  other  fiduciary 
person  wrongfully  converts  the  trust  fund 
into  another  species  of  property,  taking  to 
himself  the  title;  or  if  an  agent  or  bailee 
wrongfully  disposes  of  his  principal's  se- 
curities, and  with  the  proceeds  purchases 
other  securities  in  his  own  name,— In  these' 
and  all  similar  cases  equity  impresses  a 
constructive  trust  upon  the  new  form  or 
species  of  property,  not  only  while  it  is  in 
the  hands  of  the  original  wrongdoer,  but 
as  long  as  It  can  be  followed  and  Identified 
in  whosesoever  hands  It  may  come,  except 
into  those  of  a  bona  fide  purchaser  for  value 
and  withoiit  notice;  and  the  court  will  en- 
force the  constructive  trust  for  the  benefit 
of  the  beneficial  owner  or  original  cestui  que 
trust  who  has  thus  been  dpfrauded."  1 
Perry,  Trusts,  $8  167-160;  2  Stoix  Eq.  Jur. 
IS  1265,  i:»4.  1261;  2  Pom.  Eq.  .Tur.  8§  1044, 
1053,  1058;  Long  v.  King,  117  Ala.  423,  23 
South,  oiit;  Thompson's  Appeal,  22  Pa.  St. 
16;  "Wells  Fargo  &  Co.  v.  Robinson,  13  Cal. 
134;  Gale  v.  Harby.  20  Fla.  171;  Bent  v. 
Priest,  80  Mo.  475;  Preston  v.  McMillan.  58 
Ala.  84;  Weaver  v.  Fisher,  110  111.  146; 
Hendrix  v.  Nunn,  40  Tex.  141;  Kayser  t. 
Maugham,  8  Colo.  232,  6  Pac.  803;  Hoilins- 
head  v.  SImms,  51  Cal.  158. 

The  principles  above  referred  to  apply 
with  equal  force  where,  as  claimed  In  this 
case,  the  capital  stock  of  the  corporation  Is 
owned  by  one  person.  In  such  case  the  cor- 
poration still  remains  a  distinct  entity,  and 
does  not  necessarily  lose  Its  individuality  or 
identity  as  a  business  concern,  nor  the  char- 
acter or  attributes  of  a  corporation.  Nor 
does  the  sole  owner  of  the  stock  acquire  the 
right  to  act  for  It  or  transact  Its  business, 
independently  of  its  agents  and  officers,  or 
become  the  owner  of  its  corporate  property 
individually  as  a  natural  person.  During 
the  exislt'uce  of  the  corporation  he  is  a  mere 
stockholder,  and  the  corporate  affairs  must 
be  uiaiioKed  by  the  board  of  directors,  the 
saint>  an  where  there  is  a  plurality  of  stock- 
holders.   If,  therefore,  auch  stockholder  in- 
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▼esta  the  corporate  assetB  for  his  indlTidaal 
benefit  and  advantage,  or  disposes  of  tbem 
wltbout  the  sanction  of  the  proper  offlcera, 
nlB  action  In  so  doing  Is  Illegal  and  wrong- 
ful, and  the  creditors  of  the  corporation.  In 
case  of  its  InsolTency,  may  follow  the  assets 
so  invested  or  disposed  of  in  the  same  man- 
ner aa  In  the  case  of  any  other  incorpora- 
tion. The  conveyance  of  all  the  capital 
stock  to  a  purchaser  gives  him  no  right  to 
carry  on  the  business,  or  dispose  of  or  In- 
vest the  assets,  as  an  Individual.  It  simply 
gives  him  an  equitable  Interest  in  the  corpo- 
rate property  to  carry  on  the  business  In  the 
corporate  name  under  the  act  of  incorpora- 
tion, and  the  legal  title  to  the  property  or 
assets  still  remains  in  the  corporation. 
Hence,  if  such  a  purchaser,  when  the  corpo- 
ration Is  insolvent,  uses  the  corporate  assets 
or  trust  fund  to  purchase  property  for  him- 
self as  an  individual,  such  purchase  is  an 
abuse  of  a  trust,  which  can  confer  no  rights 
upon  him.  or  on  those  claiming  under  him, 
as  against  the  cestuis  que  trustent.  In  2 
Coolt,  Stock  &  Stockh.  f  700,  the  author  says: 
"Although  one  person  owns  a  majority  of 
tbe  stock,  or  all  of  It,  or  all  but  two  shares, 
be  does  not,  in  consequence  thereof,  acquire 
tbe  right  to  act  for  the  corporation,  or  as 
the  corporation,  independently  of  the  direct- 
ors. One  person  may  own  all  the  stock,  and 
yet  the  existence,  relations,  and  business 
methods  of  the  corporation  continue."  So, 
in  Button  T.  Hoffman.  61  Wis.  20.  20  N.  W. 
667,  after  the  stating  of  principles  applica- 
ble to  corporations,  it  was  said:  "These 
general  principles  sufficiently  establish  the 
doctrine  that  the  owner  of  all  the  capital 
stock  of  a  corporation  does  not  therefore 
own  Its  property,  or  any  of  it,  and  does  not 
hlmselfl  become  the  corporation,  as  a  natural 
person,  to  own  its  property  and  do  its  busi- 
ness in  his  own  name.  While  the  corpora- 
tion exists  he  is  a  mere  stockholder  of  it, 
and  nothing  else.  The  consequences  of  a 
violation  of  these  principles  would  be  that 
the  stockholders  would  be  the  private  and 
joint  owners  of  the  corporate  property,  and 
they  could  assume  the  powers  of  the  corpo- 
ration, and  supersede  Its  functions  In  its  use 
and  disposition  for  their  own  benefit,  with- 
out personal  liability,  and  thus  destroy  the 
corporation,  terminate  Its  business,  and  de- 
fraud Its  creditors.  The  stockholders  would 
be  the  owners  of  the  property,  and  at  tbe 
same  time  it  would  belong  to  the  corpora- 
tion. The  stockholder  owning  the  whole  cap- 
ital stock  could,  of  course,  do  what  several 
stockholders  could  lawfully  do."  2  Story, 
£q.  Jur.  i  125S;  Harrington  v.  Connor,  51 
Neb.  214,  70  N.  W.  911;  England  v.  Dear- 
bom,  141  Mass.  590,  6  N.  E.  837;  Winona  & 
St.  P.  R.  Co.  V.  St.  Paul  &  S.  C.  K.  Co.,  23 
Minn.  859;  Parker  v.  Hotel  Co.,  86  Tenn. 
252.  34  S.  W.  209,  31  L.  K.  A,  706:  Wilde  T. 
Jenkins,  4  Paige   481. 

The   foregoing   principles   apply  as   well 
where  tbe  trust  funds  have  been  invested  In 


an  insurance  policy  as  wber*  tbe  pnrcbaae 
consists  of  other  property.  This  is  so  even 
where  tbe  policy  is  made  payable  to  the  es- 
tate or  tbe  heirs  of  the  Insured.  It  is  true, 
where  the  insurance  is  procured  with  funds 
belonging  to  the  insured,  and  in  the  absence 
of  any  violation  of  a  trust,  the  beneficiary 
has  a  vested  interest  in  the  policy  after  it  la 
delivered;  but  where  the  policy  and  pre- 
miums are  paid  for  by  the  insured  with 
funds  Impressed  with  a  trust,  and  In  viola- 
tion of  his  obligations  to  the  cestuis  que- 
trustent,  the  beneficiary  under  the  policy  can 
only  claim  the  Insurance  subject  to  tbe 
means  with  which  it  was  procured  and  ex- 
isting equities,  and  must  adopt  the  methods 
employed  in  procuring  it  If,  therefore.  In- 
surance be  procured  with  assets  of  an  insol- 
vent corporation  which  ought  to  be  used  in 
payment  of  the  corporate  debts,  tbe  cred- 
itors have  the  right  to  follow  the  assets  lnt» 
the  new  investment,  and  appropriate  the 
proceeds  in  the  hands  of  those  having  full 
knowledge  of  the  equities.  These  principles 
were  similarly  applied  by  a  unanimous  court 
In  Holmes  v.  Oilman,  138  N.  Y.  369,  34  N.  B. 
205,  20  U  R.  A.  500,  a  case  from  which  Mr. 
Justice  Miner  quotes,  and  which  be  claim* 
recognized  the  rule  contended  for  and  ap- 
plied by  him.  The  case  will  be  more  fully 
considered  hereinafter.  So,  the  court  of  er- 
rors and  appeals  of  New  Jersey,  in  Shaler  v. 
Trowbridge,  28  N.  J.  Eq.  596,  a  case  where 
the  husband  misappropriated  funds  of  a 
partnership,  and  out  of  such  funds  paid  the 
premiums  on  policies  of  Insurance  upon  his 
111^  which  were  made  payable  to  his  wife, 
held  by  unanimous  decision  that  thereby  & 
constructive  trust  was  created  in  favor  of 
the  partnership,  and  that  the  husband  held 
tbe  policies  as  a  trustee,  and  after  his  death 
tbe  wife  held  the  proceeds  as  trustee  for  the 
firm,  and  she  was  not  permitted  to  derive 
any  benefit  out  of  the  Insurance.  Mr.  Jus- 
tice Syckei,  delivering  the  opinion,  after  stat- 
ing that  it  was  "not  a  case  of  resulting 
trust,"  but  one  of  "constructive  trust."  said: 
"If  a  person  occupying  a  fiduciary  capacity 
purchases  property  with  fiduciary  funds  1b 
bis  hands,  and  takes  tbe  title  in  his  own 
name,  he  will,  by  construction,  be  charged 
as  a  trustee  for  the  person  entitled  to  the 
beneficial  interest  in  the  fund  with  which 
such  purchase  was  made.  •  •  •  Kor 
does  it  make  any  difference  that  the  iarest- 
ment  turns  out  to  be  a  profitable  one;  for. 
whatever  the  profit  may  be.  It  must  belong 
to  the  cestui  que  trust.  It  Is  a  constructive 
fraud  upon  the  latter  to  use  his  property  un- 
lawfully, and  to  retain  the  profit  of  the  mis- 
application; it  being  B  fundamental  princi- 
ple in  regard  to  a  trustee  that  he  shall  de- 
rive no  gain  to  himself  from  the  employ- 
ment oS  the  trust  fund."  Again  he  said; 
"It  is  urged  that  a  life  policy  should  be  ex- 
empt from  the  equitable  rule  which  applies 
to  other  transactions,  because  it  differs  in  Its 
character  from  ordinary  investments,  and  is 
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a  beneficent  provision  for  the  family,  which 
should  be  favored.  Public  policy  clearly  for- 
bids the  adoption  of  this  suggestion.  It 
would  Invite  the  commission  of  wrong  by 
assuring  the  wrongdoer  that  there  is  one 
mode  in  which  he  could  secure  profit  by  his 
turpitude  in  securing  a  provision  for  his 
family.  The  policy  is  the  thing  which  the 
partnership  money  purchased,  and  it  stands 
in  the  place  of  what  was  corruptly  abstract- 
ed. Whether  tlie  policy  would  be  produc- 
tive, when  terminated  l>y  death,  of  more  or 
less  than  the  premiums  paid  upon  it,  would 
depend  upon  the  length  of  the  life  insured. 
The  fact  lliat  it  has  a  contingent  value  does 
not  distinguish  It  In  principle  from  an  In- 
vestment in  tlie  purchase  of  stocli,  or  of  an 
annuity,  and  can  give  no  support  to  the 
claim  of  the  widow  that  nothing  should  be 
exacted  of  her  beyond  the  amount  of  pre- 
miums paid  upon  it  out  of  the  firm  funds. 
If  this  suit  had  been  prosecuted  in  the  life- 
time of  the  husband,  and  the  policy  had 
been  disposed  of  to  the  company  for  its  sur- 
render value.  It  would  hardly  have  been  In- 
sisted that  he  could  claim,  in  a  court  of  con- 
science, a  right  to  any  excess  of  the  pro- 
ceeds after  refunding  to  bis  firm  the  amount 
of  the  premiums."  1  Story,  Eq.  Jur.  f  322; 
2  Story,  Kq.  Jur.  §  12G1;  2  Pom.  Eq.  Jur.  § 
1048. 

Viewing  the  case  at  bar  as  presented  in 
the  record  in  the  light  of  the  principles 
hereinbefore  stated,  is  the  couteution  of  the 
respondent  that  at  the  time  of  the  purchase 
of  the  insurance  the  banlilug  corporation 
was  insolvent,  and  tliat  the  ixdlcy  was  pro- 
cured and  the  preiuiuius  thereon  paid  for 
b.v  tlie  insured  with  corporate  assets  wrong- 
fully and  unlawfully  talieu  by  him,  coiTect? 
Upon  careful  examination  of  the  evidence 
presented  In  this  voluminous  record,  and  up- 
on due  conslderatiou  of  the  able  arguments 
of  counsel  on  both  sides,  the  conclusion  that 
respondent's  position  is  well  taken  seems 
Irresistible.  On  the  question  of  the  insol- 
vency of  the  corporation,  the  court  found 
that  from  the  time  of  Its  organization,  and 
during  all  the  time  that  it  transacted  bank- 
ing business.  It  was  actually  Insolvent,  and 
that  Its  insolvency  was  linown  to  Charles 
Bunting,  tlie  Insured.  It  Is  shown  by  tlie 
proof  that  Charles  Bunting  and  two  others, 
under  the  firm  name  of  G.  Bunting  &  Co., 
commenced  doing  business  about  1S7S)  as  co- 
partners, and  conducted  a  general  banking 
and  merchandise  business  until  about  De- 
cember 9.  18f)2,  when  the  banking  corpora- 
tion was  formed,  and  the  banking  business 
and  assets  turned  over  to  It.  Whether  the 
court  was  warranted  In  finding  that  then, 
at  the  time  of  Its  organization,  the  corpora- 
tion was  Insolvent,  Is  not  material,  because 
there  is  ample  evidence  to  show  that  from 
the  beginning  of  ISJM,  which  was  prior  to 
the  procuring  of  the  Insurance  policy,  the 
banking  Institution  was  In  fact  In.solvent, 
and  remained  so  until  It  closed  its  doors 


In  February,  1807.  This  Is  apparent  from 
the  testimony  of  the  witness  Thum,  who 
was  Bunting's  confidential  man,  was  at 
times  the  bookkeeper  and  occasionally  the 
cashier,  and  was  familiar  with  the  books 
and  affairs  of  the  institution,  and  knew 
wliat  its  a8set.s  and  liabilities  were,  and  fi- 
nally, when  it  faiietl,  was  apjKjInted  receiv- 
er. Early  in  ISiM  he  learned  that  the  "bank 
was  uuable  to  pay  its  debts,"  and  was  in- 
solvent. That  the  institution  was  insolvent, 
even  prior  to  1894,  as  found  by  the  court, 
and  since,  also  appears  from  the  admissions 
of  Bunting  himself,  which,  as  testified  to 
Ijy  the  witness  Vogeler,  are  as  follows: 
"Air.  Bunting  said  that  the  failure  was  noth- 
ing more  than  he  expected,  or  had  expected 
for  the  last  seven  years,  since  18!»0.  He 
said  that  in  1800  he  wanted  to  go  into  vol- 
untary liquidation,  and  his  partners,  Mr. 
Lyman  and  Wallace,  prevailed  on  him  not 
to.  In  1898,  they  wanted— they  requested— 
him  to  talk  over  the  matter,  and  asked  If 
ho  had  not  better  go  into  voluntary  liquida- 
tion, and  he  said,  'Ko;  not  at  that  time.' 
Values  had  depreciated  so  that  It  would  be 
Impossible  for  tliem  to  do  anything  to  real- 
ize on  any  of  their  assets.  He  said  it  final- 
ly went  on  until  It  came  on  itself.  That 
was  the  result."  The  witness  Thum  also 
testified  that  during  the  fall  of  18!>1  and 
winter  following  he  had  several  conversa- 
tions with  Bunting  on  the  subject  of  in- 
solvency, and  that  Bunting  said  he  could 
malie  no  money  at  banking,  and  that  "he 
must  find  some  other  means  of  making  mon- 
ey in  order  to  carry  him  through."  The 
books  of  the  concern  likewise  show  insol- 
vency. From  this  and  other  evidence  in  the 
record  it  is  clear,  not  only  that  the  bank 
and  Bunting,  who  was  its  sole  owner,  were 
Insolvent  for  a  long  time  anterior  to  the 
purchasing  of  tlie  insurance  policy  in  No- 
vember, ISM,  and  all  the  time  since,  until 
the  final  collapse  of  the  institution,  but  that 
Bunting  all  the  time  was  fully  cogulzant 
of  the  fact.  At  the  same  time  the  depositors 
and  confiding  public  were  misled,  and  were 
unaware  of  the  hazardous  condition  of  the 
institution,  until  the  crisis  finally  came,  and 
the  doors  were  <-losed.  Under  the  circum- 
stances disclosed  by  the  testimony,  the  as- 
sets, according  to  the  equitable  principles 
already  considered,  and  which  in  my  judg- 
ment ought  to  be  applied  to  such  a  case, 
were  so  impressed  with  a  trust  for  the  bene- 
fit of  the  creditors  that  they  could  not  right- 
fully be  appropriated  for  any  purpose  for- 
eign to  the  legitimate  business  of  the  cor- 
I>oratlon;  and  the  remaining  vital  qtiestlon, 
therefore.  Is.  were  the  policy  and  premiums 
paid  for  out  of  the  trust  fund?  If  they 
were,  the  proceeds  thereof  should  be  regard- 
ed as  a  part  of  the  fund,  notwithstanding 
the  assignment,  which  was  made  to  one  who 
is  not  an  Innocent  purcliaser  for  value,  hav- 
ing paid  nothing  for  It,  and  who,  It  seems, 
has  no  personal  interest  in  it. 
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In  behalf  of  the  appellant  it  Is  Insisted 
that  the  insured  used  no  trust  money  at  all 
in  the  purchase  of  the  insurance,  but  used 
bis  own  money,  and  that  in  payment  of  the 
first  premium  he  gave  his  own  note,  and 
thus  used  his  own  credit.  By  the  judgment 
which  they  announce,  my  Brethren  both 
admit  that  the  second  and  third  premiums 
were  paid  for  out  of  the  corporate  assets. 
Mr.  Justice  BASKIN  says:  "There  is  some 
conflict  in  the  evidence  as  to  whether  Bunt- 
ing had  any  money  to  his  credit  in  C.  Bunt- 
ing &  Co.'s  bank  when  said  note  and  the 
two  other  premiums  were  paid,  but  I  think 
that  the  evidence  shows  that  he  had  none." 
This,  since  Bunting's  note  and  the  checks 
for  the  premiums  were  honored  by  the  bank, 
is  a  clear  admission  that  they  were  paid  out 
of  its  assets.  Mr.  Justice  MINEIR,  however, 
because  the  note  was  for  $1,500,  while  the 
premium  was  $1,806,  and  because  the  policy 
was  in  the  possession  of  Bunting,  says: 
"The  presumi)tion  follows  that  it  was  right- 
fully there,  and  that  he  paid  the  insurance 
company  the  premium,  amounting  to  $1,805, 
or  the  sum  of  $305  over  and  above  the  note 
for  the  first  premium."  In  this  connection 
my  Brother  admits  that  "whether  the  agent 
discounted  $305  from  his  commission,  or 
whether  Bunting  paid"  the  sum  in  cash, 
"does  not  appear  from  the  testimony,"  and 
relies  upon  a  presumption  of  payment  in 
cash;  but  later  ou  he  seems  to  discard  the 
presumption  when  he  says:  "The  testimony 
clcai'ly  shows,  and  I  find,  that  at  the  time 
of  obtaining  the  policy  Bunting  gave  his 
negotiable  promissory  note,  and  Indorsed  it 
over  to  Fritter,  togetlier  with  the  $305,  pre- 
viously referred  to,  in  payment  of  the  first 
year's  premium  on  the  policy."  It  must  be 
admitted  that  the  actual  payment  by  the  in- 
sured of  a  part  of  tlie  first  premium  with 
his  own  money  would  have  been  an  Impor- 
tant fact  in  this  case;  but,  with  all  due  re- 
spect to  the  views  of  my  Brother  as  to  what 
the  testimony  shows.  I  have  searched  the 
record  in  vain  to  find  evidence  which,  in 
my  Judgment,  warrants  eitlier  a  presump- 
tion or  a  finding  that  the  $305  was  ever  paid 
by  the  insured  or  any  one  else.  In  fact,  to 
my  mind  the  record  and  evidence  indicate 
exactly  the  contrary.  The  witness  Thum 
testified  that,  shortly  after  the  purchase  of 
the  Insurance,  Bunting  said  to  him  "that  he 
had  taken  out  an  Insurance  policy,  and  had 
given  his  note  for  the  first  premium,"  and 
told  him  to  pay  It  when  It  came  In.  Tlie 
witness  was  then  conducting  the  liusliioss 
of  the  bank  under  Bunting's  directions,  and 
it  will  be  noticed  that  Bunting  did  not  say 
he  had  given  the  note  for  a  part  of  tlie  first 
premiinn,  but  for  the  first  premium;  and  I 
find  not  even  a  hint  in  the  evidence  that  he 
ever  claimed  to  have  paid  the  $305.  Again, 
the  aiipellant,  in  support  of  his  motion  for  a 
new  trial,  filed  an  alfidavit  from  Fritter,  the 
agent  of  the  Insurance  company  throngh 
whom  Bunting  obtained  the  Insurance  and 


to  whom  he  gave  the  note;  but  In  that  affi- 
davit, from  a  man  who  knew  absolutely 
what  the  fact  was,  there  is  not  to  be  found 
a  word  about  the  payment  of  the  $305,  nor 
any  reference  thereto.  Is  It  reasonable  to 
suppose  that,  if  such  payment  had  been 
made,  the  able  counsel  who  conducted  the 
defense  would  not  only  not  have  shown  It 
during  the  trial,  but  would  also  have  failed 
to  have  the  fact  of  payment  stated  in  the 
affidavit  in  support  of  their  motion,  when 
the  burden  was  upon  them  to  show  the  ex- 
istence of  such  facts  as  would  warrant  the 
court  in  granting  a  new  trial?  The  real 
fact  doubtless  Is  that  the  $305  were  never 
paid,  but  simply  deducted  from  the  commis- 
sion. 

Respecting  the  payment  of  the  premiums 
and  the  ability  of  Bunting  to  pay,  the  find- 
ing of  the  court,  who  heard  all  the  testi- 
mony and  observed  the  witnesses,  in  sub- 
stance is  that  the  insured  paid  for  the  "in- 
surance policy,  and  each  and  every  premium 
thereon,  with  the  money  of  C.  Bunting  & 
Co.,  Bankers,"  and  that  the  money  so  paid 
was  taken  by  him  from  the  assets  of  the 
coriwration,  wrongfully,  Illegally,  and  fraud- 
ulently. The  court  further  found  that,  after 
November  1,  185H,  the  insured  had  no  money 
on  deposit  In  the  bank,  nor  any  credit  there, 
upon  which  he  was  entitled  to  draw,  or 
which  he  was  authorised  to  use  in  payment 
of  his  own  obligations:  that  all  the  time  his 
account  was  largely  overdrawn;  and  that 
at  the  time  of  his  death  he  was  Indel>ted  to 
the  corporation,  "for  moneys  illegally  and 
without  authority  taken  and  abstracted 
from  the  assets,"  In  a  siun  in  excess  of  $150.- 
000.  After  examination  of  the  evidence 
with  care,  I  am  of  the  opinion  that  the  court 
was  warranted  and  Justified  In  finding  these 
facts.  As  shown  by  the  transcript,  Bunt- 
ing's personal  account,  on  November  1,  1S!M, 
was  overdrawn  $-1,478.50.  and  on  the  29th 
of  November,  when  the  Insurance  was  pur- 
chased, the  accoimt  was  overdrawn  more 
than  $5,000,  and  continued  so  until  tlie  31st 
of  December,  1804,  on  which  day  Bunting, 
withotit  action  or  consent  of  any  board  of 
directors,  directed  his  bookkeeper  to  open 
a  warrant  and  stock  account,  and  to  charge 
that  account  with  215  shares  of  the  capital 
stock  of  the  Fli-st  National  Bank  of  Poca- 
tello.  at  $150  per  sliare,  amounting  to  $32,- 
2.">(>.  and  with  750  shares  of  the  stock  of  C. 
Bunting  &  Co.,  Merchants,  at  $100  per  sliare, 
amounting  to  $75,000.  At  the  same  time 
Bunting  directed  his  personal  account  to  be 
credited  with  the  same  Items,  araoiuiting  to 
$107,250.  None  of  the  stock  was  delivered 
to  the  bank.  The  witness  Thum  testified 
that  at  that  time  the  real  value  of  tlie  Poca- 
tello  Bank  stock  was  $125.  and  of  the  Mer- 
chants Company  stock  $25  per  share.  At 
the  very  time  of  taliing  this  credit  500  shares 
of  the  Merchants  ("ouipany  stoi'k  hiul  iieen 
pledged  to  McCornIck  &  Co..  of  Salt  T>ake 
City,  as  collateral  security  for  notes  amount- 
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Ing  to  |71,Q06,.  and  was  never  received  ei- 
ther by  the  corporation  or  the  receiver;  and 
u6  shares  only  of  the  Pocatello  Bank  stock 
came  Into  the  hands  of  the  receiver.  The 
balance  of  that  stock,  also,  had  been  dis- 
posed of.  Exc(;pt  for  the  credit  so  directed 
to  be  given,  Bunting's  personal  account,  on 
January  1,  1805,  a  month  after  the  note  In 
question  was  given,  would  have  shown  over- 
drafts amounting  to  over  $51,000.  If  to  this 
there  were  added  the  Bunting  and  Wheeler 
note,  amounting  to  $4,500,  on  which  he  was 
obligated  to  the  bank,  and  bis  Triumph  Mine 
account  of  $14,750.87,  and  the  Bunting  and 
Wheeler  overdraft  of  $1,000,  which  account 
and  overdraft,  Bunting,  on  December  31st, 
ordered  charged  to  the  profit  and  loss  ac- 
count, his  debt  to  the  bank  on  January  1, 
1805,  would  aggregate  over  $71,000.  Not- 
withstanding this  fictitious  credit  so  obtain- 
ed by  manipulation  of  the  books.  Bunting, 
at  the  time  the  note  In  question  was  paid, 
had  a  balance  in  bis  favor  on  his  personal 
account  of  but  about  $20,000,  and  when  tlie 
second  and  third  premiums  were  paid  his 
account  was  again  largely  overdrawn.  Aft- 
er December  31,  1804,  Bunting  continued  in 
mining  speculations.  In  addition  to  the 
Triumph  Mine,  In  which  others  were  Inter- 
ested with  him,  he  also  developed  the  Viola 
Mine.  The  expenses  for  developing  were 
also  paid  out  of  the  assets  of  the  bank,  but 
not  charged  to  Bunting.  None  of  Bunting's 
mining  transactions  and  speculations,  so 
far  as  shown  by  the  record,  proved  profit- 
able. The  evidence  shows  numerous  reck- 
less attempts  to  keep  up  credit  I  will  refer 
to  but  one  more,  which  is  the  transaction 
with  John  D.  Riter,  who,  as  appears,  sent 
$8,0C0  in  certificates  of  deposit  from  another 
bank  to  Bunting,  or  his  bank,  for  safe-keep- 
ing. Bunting  drew  the  money  on  the  certif- 
icates, the  same  being  credited  to  bis  ac- 
count, and  tlie  bank  paid  $322  Interest  there- 
on. How  can  a  court  of  equity  countenance 
such  transactions  as  are  revealed  by  this 
record?  How  can  such  a  court  recognize  a 
credit  thus  obtained,  and  defeat  therewith 
the  bona  fide  claims  of  creditors,— deposit- 
ors, many  of  whom,  lulled  into  security  by 
appearances,  doubtless  handed  to  the  in- 
solvent Institution  their  small  earnings  and 
accumulations  of  years,  only  to  have  them 
abstracted  and  wasted  in  private  and  profit- 
less si^ei-ulatious,  foreign  to  the  objects  of 
the  corporation,  without  the  sanction  of  a 
board  of  directors?  The  credit  obtained  by 
the  lnsure<l,  who  was  the  sole  owner  and 
manager  of  the  bank,  by  directing  his  book- 
keeper to  open  the  warrant  and  stock  ac- 
coimt,  and  cliarge  such  account  with  the 
stock  referred  to,  and  then  directing  that 
he  be  credited  on  bis  personal  account  with 
those  same  Items,  wlien  the  suuie  stock,  or 
at  least  by  far  the  greater  portion  of  It, 
had  already  l)een  pledged  as  security  for  a 
large  debt  owed  by  the  insured,  and  when 
none  of  the  stock  was  produced  or  transfer- 


red to  tba  bank,,  did  not  add  to  tbe.fln^cial 
standing  of  the  Insured,  nor  to  his  actual 
credit  at  the  bank.  It  was  a  mere  fictitious 
credit,  and  ought  not  avail  the  appellant  In 
this  case.  The  transaction  was  not  author- 
ized or  ratified  by  the  board  of  directors, 
but  merely  ordered  by  the  insured.  It  was 
therefore  uulawful,  and  served  simply  to 
conceal  from  the  public  the  true  financial 
condition  of  him  who  received  the  fictitious 
credit.  Likewise,  and  for  similar  reasons, 
respecting  the  accounts  with  the  several  , 
mining  companies.  It  Is  true  the  insured 
gave  bis  note  for  the  first  premium,  but  that 
he  Intended  the  note  should  be  paid  out  of 
the  assets  of  the  corporation  clearly  appears 
from  the  circumstances  in  evidence  and  bis 
acts  and  conduct  thereafter.  The  note  was 
made  payable  at  his  bank,  and  shortly  after- 
wards he  asked  bis  agent.  In  charge  of  the 
bank.  If  It  bad  come  in,  and,-  upon  being 
informed  that  It  had  not.  Instructed  him  to 
pay  It  upon  presentation.  It  appears  the 
note  was  finally  forwarded  by  another  bank, 
a  correspondent  of  Bunting's  Bank,  for  col- 
lection, and  received  by  the  latter  bank  as  a 
check  upon  Bunting's  account,  and  the 
amount  thereof  credited  on  the  exchange 
account  of  the  bank  that  forwarded  It 
The  note  thus  simply  amounted  to  a  check 
drawn  upon  the  bank  payable  at  a  future 
day. 

As  has  been  shown,  without  the  ficti- 
tious credits,  the  account  of  the  Insured  at 
his  bank  was,  at  the  time  of  payment  as 
well  as  the  time  of  the  making,  of  the  note, 
largely  overdrawn.  Hence  receiving  the 
note  as  a  check  upon  Bunting's  account,  and 
crediting  It  upon  the  exchange  account,  de- 
pleted the  assets  of  the  bank  to  the  extent  of 
such  credit  The  evidence  likewise  shows 
that  the  assets  were  depleted  in  a  sum  equal 
to  the  amount  of  the  other  premiums  paid  on 
the  policy.  So  that  the  trust  fund  was  re- 
duced at  least  In  such  sums,  to  the  disad- 
vantage and  Injury  of  the  creditors,  and  In 
equity  and  good  conscience  they  ought  to  be 
permitted  to  lay  hold  of  the  proceeds,  so 
long  as  they  have  not  passed  Into  the  hands 
of  an  Innocent  third  person  for  value  with- 
out knowledge  of  the  facts.  The  use  of  the 
trust  funds.  In  the  manner  disclosed  by  the 
reconl,  was  wrongful,  unlawful,  and  fraudu- 
lent as  to  corporate  creditors.  The  proceeds 
should  therefore  be  Impressed  with  a  trust, 
no  matter  how  circuitous  or  Ingenious  the 
method  employed  In  securing  the  money  to 
pay  for  the  Insurance;  It  clearly  appearing 
that  such  money  constituted  a  part  of  the 
assets  of  the  insolvent  institution.  "The 
specific  instances,"  says  Mr.  Pomeroy,  in  Ills 
treatise  on  Equity  Jurisprudence  (section 
1045),  "In  which  equity  Impresses  a  con- 
structive trust  are  numberless,— as  number- 
loss  as  tlie  modes  by  which  i)roperty  may  be 
obtained  through  bad  faith  and  unconscien- 
tious acts."  In  2  .Story,  Kq.  Jur.  §  12(;l. 
the   eminent    author    says:     "Upon    similar 
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grounds,  where  a  trustee  or  other  person 
standing  In  a  fiduciary  relation  makes  a 
profit  out  of  any  transactions  within  the 
scope  of  his  agency  or  authority,  that  profit 
will  belong  to  his  cestui  que  trust;  for  It  Is 
a  constructive  fraud  upon  the  latter  to  em- 
ploy that  property  contrary  to  the  trust  and 
to  retain  the  profit  of  such  misapplication, 
and  by  operation  of  equity  the  profit  Is  im- 
mediately converted  Into  a  constructive  trust 
In  favor  of  the  i)arty  entitled  to  the  benefit. 
For  the  like  reason  a  trustee,  becoming  a 
purchaser  of  the  estate  of  his  cestui  que 
trust,  Is  deemed  Incapable  of  holding  It  to 
his  own  use,  and  It  may  be  set  aside  by  the 
cestui  que  trust.  Nor  Is  the  doctrine  confin- 
ed to  trustees  strictly  so  called.  It  extends 
to  all  other  persons  standing  in  a  fiduciary 
relation  to  the  party,  whatever  that  relation 
may  be." 

Mr.  Justice  MINER,  however,  says:  "In  a 
case  like  this,  where  the  fund  sought  to  be 
Impressed  with  a  trust  is  so  grossly  dispro- 
portionate to  the  amount  of  the  trust  funds 
alleged  to  have  been  used,  the  application  of 
the  rule  Is  inequitable,  and  courts  of  equity 
are  not  recjulred  to  do  Injustice;  nor  should 
such  a  doctrine  be  invoked  under  a  state  of 
facts  like  those  under  consideration  In  this 
case,"— and  quotes  Holmes  v.  Oilman,  138 
N.  Y.  3t>0.  34  X.  E.  205,  20  L.  R.  A.  BOG,  here- 
inbefore referred  to,  as  recognizing  the  rule, 
contended  for  by  him,  that  in  such  a  case 
the  cestui  que  trust  has  but  a  lien  on  the 
profits  or  proceeds  to  the  extent  of  the  trust 
funds  misappropriate<l.  It  is  difficult  to  see 
how  that  case  recognizes  the  application  of 
legal  principles  which  my  Brethren  have 
made  in  this.  The  case  is  very  like  the  one 
at  bar.  There  Oilman,  a  partner,  misappro- 
priated funds  of  a  partnership,  and  invested 
some  of  them  In  certain  policies  of  insur- 
ance upon  his  life  in  favor  of  his  wife  and 
children;  here  Bunting  misappropriated 
fnnds  of  a  corporation,  and  invested  some  of 
them  in  a  policy  of  insurance  upon  his  life 
in  favor  of  his  estate.  There  the  amount 
of  Insurance  sued  for  was  $iV),O0O;  here, 
$.50,000.  There  the  premiums  aggregated 
$4,000;  here,  $,5,110.  There  one  policy  of 
$5,000  was  purchased,  and  the  premiums  to 
a  certain  date  paid  for,  with  Oilman's  own 
money;  here  all  were  ultimately  paid  for 
out  of  the  assets  of  the  bank.  There  (Jil- 
man  was  the  manager  of  the  partnership; 
here  Bunting  was  the  manager  of  the  cor- 
poration. There  about  the  time  of  Oilmairs 
deatli  tlie  partnership  was  discovered  to  be 
Insolvent;  here  shortly  before  Bunting's 
death  the  corporation  was  discovered  to  l)e 
insolvent,  and  the  proof  sliows  that  it  was 
in  fact  insolvent  for  a  number  of  years  pre- 
viously. There,  through  Oilman's  manage- 
ment, the  partnership  was  short  over  $2<10,- 
000;  here,  through  Bunting's  management, 
the  corporation  is  short  over  $150,000. 
There  a  court  of  equity  decreed  to  the  ces- 
tuls  que  trustent  over  $50,000,  proceeds  of 


the  Insurance;  here  a  court  of  equity  de- 
crees to  the  cestuls  que  trustent  $3,610,  and 
divides  the  costs  equally  between  the  par- 
ties. Except  as  to  the  ultimate  outcome.  It 
will  be  seen,  upon  examination  and  compari- 
son, that  there  is  great  resemblance  between 
the  main  facts  of  the  two  cases.  So  it  may 
be  observed,  upon  examination,  that  the 
principal  legal  questions  presented  in  that 
case  to  the  court  of  last  resort  were  quite 
similar  to  those  presented  herein.  Counsel 
for  the  beneficiaries  under  the  policies  In  the 
New  York  Case  contended  that  the  policies 
were  contracts  with  the  wife,  and  by  the 
statute  were  her  property,  free  from  any 
claims  against  her  husband;  that,  assun)ing 
it  to  be  true  that  In  equity  the  cestui  que 
trust  may  follow  the  trust  funds  used  In 
"payment  of  the  premiums  on  the  policies, 
and  impress  the  iiroceeds  with  a  trust  In 
his  favor,  he  could  not  under  any  principles 
of  equity  obtain  a  lien  fbr  more  than  the 
gross  amount  of  the  moneys  so  applied,  with 
interest";  that  "Oilman  being  a  partner  in 
the  firm,  and  being  rightfully  entitled  as 
such  to  draw  and  use  for  his  own  benefit  a 
part  of  the  partnership  funds,  there  was  no 
appropriation  by  him  of  funds  which  can  he 
followed  In  equity";  that  "the  funds  appro- 
priated by  Oilman  were  taken  In  the  form 
of  money,  and  as  such  used  in  a  transaction 
in  the  onlluary  course  of  business  upon  a 
consideration  valid  as  between  himself  and 
wife";  and  tliat  the  evidence  was  Insutficlent 
to  warrant  a  finding  that  he  had  wrongfully 
appropriated  funds  of  the  partnership.  Not- 
withstanding these  contentions,  however, 
the  court  held  that  the  cestui  que  trust  had 
tlie  rlglit  to  follow  the  tnist  fund  Into  the 
new  investment,  and  appropriate  the  pro- 
ceeds thereof.  Mr.  Justice  I'eckham,  now  a 
justice  of  the  supreme  court  of  the  fnlted 
States,  dcliverliig  the  opinion  of  the  court, 
said:  "Tlie  claim  of  the  plaintiff  to  recover 
tlie  moneys  arising  from  the  payments  of 
these  policies  is  based  upon  the  principle 
whicli  allows  a  cestui  que  trust  to  follow 
trust  funds  and  to  appropriate  to  himself 
the  proiierty  into  which  such  funds  have 
lieen  dianged,  together  with  the  increased 
value  of  such  property,  provided  the  trust 
fund  can  he  clearly  ascertained,  traced,  and 
identHie<l,  and  provided  the  rights  of  bona 
fide  purchasers  for  value  without  notice  do 
not  Intervene.  The  right  has  Its  basis  In 
the  right  of  property,  and  the  court  proceeds 
on  tlic  principle  tliat  the  title  has  not  been 
affected  by  the  change  made  of  the  trust 
funds,  and  the  cestui  que  trust  has  his  op- 
tion to  claim  the  proi>erty  and  its  increased 
value  as  representing  his  original  fund.  The 
right  to  follow  and  appropriate  ceases  only 
when  the  means  of  ascertainment  fall." 
Then,  in  answer  to  the  claim  of  the  defend- 
ant that  the  payment  of  the  premiums  were 
mingled  with  the  property  right  of  the  wife, 
and  therefore  the  plaint'rt  could  "have  only 
a  lien  on  the  policies,  or  the  moneys  arising 
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from  tbeir  payment,  to  the  amount  of  tbe 
premiums  paid  with  the  firm  funds  and  the 
Interest  thereon,"  which  claim  was  character- 
ized aa  presentinjr  "really  the  chief  question 
In  the  case,"  the  eminent  Jurist  said:  "I 
am  not  at  all  prepared  to  admit  that  under 
no  circumstances  Is  the  cestui  que  trust  en- 
titled to  recover  ba«k  anything  more  than 
the  amount  of  his  property  and  Interest, 
where  there  has  been  a  mingling  of  funds. 
In  case  the  trustee  took  $1,000  of  trust  funds 
and  $500  of  his  own,  and  purchased  prop- 
erty which  advanced  in  value  to  twice  Its 
original  sum,  I  have  seen  no  case  where  the 
point  has  been  determined  that  the  whole 
Increased  value  belongs  to  the  trustee,  and 
that  only  the  original  sum  wrongfully  taken 
and  Interest  can  be  given  to  the  cestui  que 
trust,  although  It  was  by  reason  of  the 
wrongful  use  of  the  trust  funds  that  the 
trustee  was  enabled  to  realise  such  value. 
If  in  such  case  the  cestui  que  trust  were  not 
allowed  to  at  least  participate  proportionate- 
ly in  this  Increased  value,  It  would  appear  to 
be  a  violation  of  tbe  principle  that  the  trus- 
tee cannot  ever  be  permitted  to  make  a  prof- 
it out  of  tbe  use  of  trust  funds.  It  seems  to 
me  to  be  a  case  for  the  application  of  the  doc- 
trine that  the  parties  became  co-owners  of 
the  property,  at  the  option  of  the  cestui  que 
trust.  In  the  proportion  which  their  various 
contributions  bore  to  the  sum  total  invest- 
ed." And  again,  speaking  to  the  point  that, 
when  the  insurance  was  procured  for  the 
wife's  benefit,  the  husband  was  acting  as  her 
agent,  and  that  she  had  a  vested  Interest  In 
the  policies  the  moment  they  were  delivered, 
he  said:  "This  is  doubtless  true  in  the  case 
of  the  husband  procuring  the  Insurance  with 
funds  which  belong  to  him  or  to  his  wife, 
but  where  the  premiums  are  paid  with  mon- 
eys which  In  truth  do  not  belong  to  him,  and 
which  the  husband  misapplies  in  so  paying, 
and  by  which  he  violates  his  obligation  to 
the  true  owner  of  the  moneys  thus  used,  the 
wife  In  such  case  must  claim  the  policy 
subject  to  the  means  by  which  the  husband 
procured  it,  and  she  must  adopt  all  his  meth- 
ods. The  moneys  in  the  hands  of  the  com- 
pany could  not  be  recovered  back  by  the 
cestui  que  trust  If  received  by  the  company 
In  good  faith,  because  it  would  stand  in  the 
position  of  a  bona  fide  purchaser,  yet  the 
policy  Itself  would  stand  as  the  representa- 
tive of  these  trust  moneys,  and  the  right  of 
the  wife  would  be  to  that  extent  subordi- 
nate." Thus  it  win  be  seen  that  the  court 
of  appeals  of  New  York  did  not  hesitate  to 
apply  to  a  case  similar  to  the  one  at  bar 
tbe  principles  herein  contended  for,  nor  to 
lay  hold  of  the  proceeds  and  Impress  them 
with  a  trust  In  favor  of  the  cestui  que  trust, 
notwithstanding  the  fact  that  such  proceeds 
were  "grossly  disproportionate"  to  the  trust 
funds  misappropriated. 

Mr.  Justice  MINER  finally  assumes  the 
position  that,  under  the  disposition  made  of 
this  case,  all  of  Bunting's  "creditors  will 


share  ratably  In  the  fund,"  and  that,  "If  the 
fund  is  impressed  vrlth  a  trust,  then  only 
the  creditors  of  the  Bunting  Bank,  to  the 
exclusion  of  other  creditors,  would  obtain 
the  sum  of  $44,S0O  ♦  •  ♦  as  a  reward 
for  his  misappropriation  of  tbe  funds  of 
the  bank,"  and  says:  "To  permit  such  a 
disposition  of  the  fund  would,  to  my  mind, 
not  only  be  an  injustice  to  the  heirs  and 
creditors  of  Bunting,  but  would  be  an  ex- 
ample against  which  a  court  of  equity  would 
revolt."  Whether  or  not  Bunting  had  any 
private  creditors  does  not  appear  In  this 
case.  There  is  no  claim  that  such  creditors 
exist  set  up  In  the  answer,  nor  does  tbe 
evidence  show  their  existence.  Bunting  was 
the  sole  owner  of  the  corporation,  and,  so 
far  as  the  record  shows,  conducted  his  busi- 
ness through  his  bank.  However  it  may  be 
as  to  the  existence  of  such  creditors  in  point 
of  fact,  it  Is  difficult  to  see  how  the  cor- 
porate creditors,  whose  fnnds  purchased  the 
insurance,  can  share  ratably  with  the  pri- 
vate creditors  of  Bunting  in  the  proceeds 
under  this  decision.  Bunting,  though  the 
sole  owner  of  the  stock,  was  still  but  a 
shareholder  In  the  Institution,  which.  It  Is 
admitted,  was  a  valid  corporation,  and  its 
articles  of  incorporation  provide,  agreeably 
to  the  statute  then  in  force,  that  "the  private 
property  of  the  stockholders  shall  not  be  lia- 
ble for  the  debts  or  liabilities  of  the  corpora- 
tion." How,  then,  can  the  creditors  of  the 
corporation  share  in  his  private  estate? 
Whether  he  had  any  private  property  is  not 
shown  by  the  record,  except  as  to  the  $35,- 
000  of  other  Insurance,  which,  it  seems,  has 
already  gone  to  the  heirs.  That  there  are 
many  corporate  creditors  is  apparent  from 
the  fact  that,  when  the  Institution  closed 
Its  doors,  it  was  short  over  $150,000.  Is  it, 
then,  revolting  to  a  court  of  equity  to  return 
to  those  creditors,  whose  money  made  It 
possible  to  procure  the  proceeds  of  insur- 
ance, about  one-third  of  their  trust  funds 
which  had  been  misappropriated  and  wast- 
ed? Is  It  not  inequitable  and  unjust  to  take 
property  from  the  creditors  whose  money 
purchased  it,  and  give  it  to  others  who  con- 
tributed not  one  dollar  to  the  purchase?  In 
my  Judgment  this  opens  the  door  to  fraud, 
and  sets  aside  the  well-established  principle 
that  a  trustee  cannot  secure  a  profit  or  ad- 
vantage to  himself  In  the  management  of 
the  affairs  of  his  cestui  que  trust  It  seems 
that  hereafter  the  way  Is  open  for  a  trustee 
to  obtain  Insurance  for  himself  or  family, 
or  even  other  property,  with  trust  funds  by 
simply  manipulating  the  purchase  with  a 
note,  instead  of  cash,  and  thus  profit  by  his 
own  wrong.  That  Bunting  all  the  while 
thoroughly  understood  the  Insolvent  condi- 
tion of  his  bank,  and  his  lack  of  funds  and 
credit  there  upon  which  to  draw  to  meet  his 
personal  obligations,  is  manifest  from  the 
evidence;  yet  he  may  not  have  had  it  in 
his  mind  to  perpetrate  an  absolute  fraud 
upon  his  creditors.    He  may  have  Intended 
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tlie  incnrance  for  the  lieneflt  of  Ws  creditors. 
This  seems  to  be  Indicated  by  tbe  evidence 
of  the  witness  Vogelcr,  who  testtfletl  that 
the  Insured  snid  thnt  the  i>eople  uiiglit  criti- 
cise hlni  for  talcing  out  so  large  a  life  Insur- 
ance policy,  hut  that  "he  believed  he  owed 
It  to  his  creditors  to  do  it."    Again,  it  may 
be  tbat,  foreseeing  tbe  inevitable,  and  ac- 
tuated by  the  desire  to  save  something  for 
the  future  maintenance  of  bis  family  out 
of  the  impending  wrecli,  be  lost  sight  of 
the  effect  wbich  his  action  would  have  upon 
the  rights  of  his  creditors.    However  this 
may  be,  he  violated  his  duty  as  trustee,  and 
his  action  was  fraudulent  as  to  bla  ccstuis 
<iue  trustent.    While  it  is  a  laudable  purpose 
in  any  man  during  his  lifetime  to  make  pro- 
vision for  his  family  after  his  death,   yet 
a  court  of  equity  ought  not  permit  him  to 
make  such  provision  in  disregard  of  bis  duty 
to,  and  at  the  expense  of,  those  to  whom 
he  stands  in  the  relation  of  a  trustee.    In 
this  case,  however,  if  the  proceeds  In  con- 
troversy were  turned  over  to  the  crcilitors, 
the  family  of  the  deceased,  considering  his 
financial  ability  in  his  lifetime,  would  re- 
main provided  for  with  much  liberality;   for, 
aside  from  the  $r>0,000  in  question  herein,  the 
record  shows  other  policies  of  the  Insured, 
aggregatlns  !f.H.').(KK).  in  which  it  appears  the 
children  and  the  family  of  the  deceased  are 
the  beneficiaries.     That  the  proceede  In  dis- 
pute should  l>e  distributed  among  the  creditors 
of  the  insolvent  cori'oratlon  is  thus  not  only 
in  accord  with  legal  principles,  but  also  with 
Justice  and  fair  dealing.     "A  trustee,"  says 
.Itidge  Story,  "will  not  be  permitted  to  obtain 
any  profit  or  advantage  to  himself  in  man- 
aging the  concerns  of  the  cestui  que  trust. 
In  short,  it  may  be  laid  down  as  a  general 
rule  tliat  a  trustee  is  bound  not  to  do  anything 
which  can  place  hira  In  a  position  inconsistent 
with  the  Interests  of  the  trust,  or  which  has 
a  tendency  to  interfere  with  his  duty  In  dls- 
clinrging  it.     And  this  doctrine  applies,  not 
only  to  trusters  .strictly  so  called,  but  to  other 
person  standing  in  like  situation."    Story.  Eq. 
.Jnr.  (12th  Kd.)  $  ,H22,    Since,  however,  the  de- 
fendant Iiolds  the  i)n)C(H>ds  merely  as  a  trus- 
tee,  pending  the  litigation  to  determine  to 
wiiom  they  belong,  and,  in  the  absence  of 
evidence  sliowing  that  during  such  time  he 
made  use  of  tlie  money,  or  received  any  in- 
terest or  profit  because  thereof,  I  am  of  the 
opinion  that  the  decree  of  the  lower  coiirt  is 
erroneous,  in  to  far  as  it  adjudges  the  pay- 
ment of  Interest  on  tlie  proceeds  l>y  the  de- 
fendant pei'dlns  the  litigation.     In  all  other 
respects  that  decree,  in  my  judgm(-nt.  ought 
to  be  aftinucd.     I  have  thus  exprcss-.'d  my 
views  at  considerable  length,   owing  to  the 
'mportance  of  the  principles  Involved.     For 
the  foregoing  reasons  I  dissent. 

On  Keheariug. 

(May  23.  V.H'.O.) 

PER    CURIAM.     Petition    for    reheariug 
overruled. 


BARTCH,  C.  J.  (dlasentlng  from  the  order 
of  the  majority  of  the  court  overruling  tbe 
iwtitlon  for  a  rehearing).    I  think  tbe  peti- 
tion for  a  rehearing  ought  to  be  granted. 
An  examination  of  the  opinions  filed  in  this 
case  shows  that  whether  the  payment  of 
tlie  $303  was  actually  made  by  Banting,  In 
addition  to  the  giving  of  tbe  note  of  $1,500 
for  the  first  premium,  was  regarded  as  a 
material  question  of  fact.    In  the  opinion  of 
Mr.  Jnstlce  MINER,  which  is  the  authori- 
tative opinion  herein,  it  is  assumed,  as  ap- 
pears, that  the  $305  were  actually  paid  by 
tbe  insured.    It  Is  now  shown  by  tlic  affida- 
vit of  Mr.  Fritter,  filed  In  support  of  the 
petition,  the  aflfiant  being  the  agent  through 
whom  the  insurance  was  purchased,  that 
the   $303   were   never  paid   at  all,— a   fact 
which  to  my  mind  seemed  clear  from  the 
evidence  in  the  ease.    Among  other  things, 
there  is  a  statement  in  the  affidavit  as  fol- 
lows:    "Affiant  further  fays  that,  for  the 
purpose   of  Inducing   the  said   Bunting   to 
take  out  a  policy  of  insurance  with  the  said 
company  to  the  amv>unt  of  fifty  thousand 
dollars,  affiant  agreed  with  the  said  Bunt- 
ing that  he  would  accept  as  full  payment  of 
the  first  premium  said  Bunting's  note  for 
the  sum  of  fifteen  hundred  dollars  ($1,500» 
on  condition  that  the  said  Bunting  would 
arrange  with  the  Tocatello  Bank  to  have 
the  said  note  cashed,  which  the  said  Bunt- 
ing did.  and  the  said  note  was  cashed  at 
the  said  bank;    that  said  Bunting  paid  no 
more  as  the  first  premium  than  the  said 
note,   and  tlie  same  was  accepted  by  this 
affiant  in  full  payment  of  the  first  premium. 
This   arrangement  was  a  private  arrange- 
ment between  this  affiant  and  the  said  Bunt- 
ing, with  which  the  said  insurance  compa- 
ny had  nothing  to  do,  and  the  deduction 
from  the  regular  premium,  which  was  eigh- 
teen hundri'd  and  five  dollars  ($l,SO.jj,— said 
deduction  amounting  to  three  hundred  and 
five  dollars   (.?.'{()."),— came  out   of   this  affi- 
ant's commission  as  agent.    The  full  amount 
of   the  proceeds  of   said   premium   required 
by   said   Insurance   company,   less  commis- 
sion,  was  received  by  the  said  insurance 
company   In   satisfaction   of  tbe   first   pre- 
mium,  and  a  receipt  issued  by  said  com- 
pany therefor  In  form."     There  is  now  no 
longer  any  room  for  doubt  that  tlie  note 
was  the  only  consideration  for  the  first  pre- 
mltim,  and  that  it  was  ultimately  paid  out 
of  tlie  assets  of  tlie   insolvent  bank.     The 
utllaut  all  the  time  during  this  controversy 
was    a    nonresident,  and    was    not    a    wit- 
ness at  the  trial.     Considering  the  circum- 
stauccs    surrounding    this    case;     the    large 
amount  involved;    the  important  legal  and 
e(juitable   principh's   which   have   been    in- 
viilied,   cnne(>i'niug  the  application  of   which 
all  tiie  members  of  the  ('ourt  so  widely  dif- 
fer:  the  effect  which  this  decision  will  have 
upon  riglits  of  property,  and  upon  trust  re- 
luiidus  and  the  use  of  trust  fuud-s;   and  its 
giuve  huportauce  respecting  the  rights  of 
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c«etulB  que  trustent  In  this  state  In  the  tn- 
tnre,— It  seems  to  me  that  this  is  eminently 
a  case  which  ought  to  t>e  re-ezaminecl,  and 
that,  if  the  findings  of  the  trial  court  are 
to  be  set  aside,  the  case  ought  to  be  sent 
bade  for  a  new  trial.  For  these  reasons  I 
dissent  from  the  order  ovemiling  the  peti- 
tion. 


(22  Utah  191) 

SWENSON  v.  SNELL. 
(Supreme  Court  of  Utah.     June  6,  1900.) 

EQUITABLE  ACTION  —  APPEAL  —  REVIEW  OF 
EVIDENCE— NEW  TRIAL— ACTION  TO  QUIET 
TITLE— CIAIM    FOR    DAMAGES— COSTS. 

1.  On  appeal  of  an  equitable  action,  the  ap- 
pellate court  cannot  consider  the  testimony  for 
the  purpose  of  ascortainiug  whether  the  find- 
ings of  fact  are  supported  by  tlie  evidence, 
unless  a  motion  for  a  new  trial  has  been  in- 
terposed and  ruled  on  in  the  court  below. 

2.  In  an  action  to  quiet  title  to  real  estate, 
and  for  damajccs  for  the  removal  of  a  division 
fence,  a  finJiiig  that  the  fence  in  dispute  was 
built  by  plaintiff  and  defendant's  grantor  in 
1884  or  18S5.  and  ever  since  was  "maintained 
as  the  agreed,  established,  and  undisputed  di- 
vision fence  and  line,  until  October  11,  1898, 
when  it  was  torn  down  by  defendant  without 
consent  of  plaintiff  and  against  his  will,  and 
that  thereby  the  plaintiff's  otherwise  inclosed 
premises  were  left  opeUj  exposed,  and  unpro- 
tected against  treapassmg  animals,"  clearly 
shows  that  the  plaintiff  was  entitled  to  some 
damages,  and  to  costs  under  section  3339,  Rev, 
St.  1808;  and  a  decree  which,  after  quieting 
plaintiff's  title,  dismisses  his  claim  for  dam- 
ages, and  divides  the  costs  between  plaintiff 
and  defendant,  will  be  set  aside  as  to  such  dis- 
missal and  division  of  costs. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;   Ogden   Hiles,   Jndge. 

Suit  by  Andrew  J.  Swenson  against  J. 
J.  Snell.  Decree  granting  plaintiff  a  por- 
tion of  the  relief  demanded,  and  he  appeals. 
Reversed. 

N.  J.  Sbeckell,  for  appellant  T.  H.  Clark, 
for  respondent 

BARTCH,  C.  J.  This  Is  an  action  to  quiet 
title  to  real  estate,  and  for  damages  for  the 
removal  of  a  division  fence.  It  is  alleged 
In  the  complaint  substantially,  that  the 
plaintiff  Is  the  owner  of  certain  premises 
adjoining  certain  other  premises  owned  by 
the  defendant;  that  his  premises  were  sep- 
arated from  those  of  the  defendant  by  a 
fence,  which  was  erected  and  maintained 
as  the  established  and  undisputed  division 
fence  and  line  between  them,  and  as  such 
was  acquiesced  in  and  consented  to  by  the 
defendant  and  his  grantors  for  a  period  of 
about  16  years  prior  to  October  11,  1888; 
that  the  fence  belonged  to  the  plaintiff  and 
the  defendant;  that  on  October  11,  1898,  the 
defendant  wrongfully  and  forcibly,  without 
plaintiff's  consent  .nnd  against  bis  will,  tore 
it  down  and  destroyed  it  for  a  distance  of 
six  rods,  leaving  plaintiff's  premises  open, 
exposed,  and  unprotected,  to  his  damage 
In  the  sum  of  $oO0;  tind  that  the  defend- 
ant claims  some  estate  or  interest  in  plain- 


tllTs  premises  along  the  fence  and  line,  but 
has  no  right,  title,  or  Interest  therein  what- 
ever. The  prayer  Is  for  ?500  damages;  that 
the  defendant  be  required  to  set  forth  his 
claim;  and  that  the  title  be  quieted  in  plain- 
tiff, and  the  defendant  enjoined  from  as- 
serting any  claim  to  any  part  of  the  prem- 
ises on  plaintiff's  side  of  the  division  fence 
and  line.  The  material  allegations  of  the 
complaint  were  denied  in  the  answer. 

At  the  trial,  among  other  things,  the  court 
found  as  follows:  ''Second.  That  said  fence 
was  built  by  the  plaintiff  and  defendant's 
grantor  in  1884  or  188.*),  and  was  maintained 
as  the  agreed,  established,  and  undisputed 
division  fence  and  line  between  the  said 
premises  belonging  to  plaintiff  and  premises 
belonging  to  defendant,  on  the  south  side 
of  said  division  fence  and  line,  from  the 
time  said  fence  was  built,  and  until  the 
same  was  torn  down  by  defendant,  on  the 
11th  day  of  October,  1898.  Third.  That  said 
division  fence  was  removed  by  defendant 
without  plaintiff's  consent  and  against  his 
will,  leaving  plaintiff's  otherwise  Inclosed 
premises  open,  exposed,  and  unprotected 
against  trespassing  animals  belonging  to 
tenants  living  on  defendant's  premises,  next 
to  and  on  the  south  side  of  plaiutilTs  said 
premises.  Fourth.  That  all  the  allegations 
and  averments  of  the  plaintiff's  complaint 
except  as  to  damages,  are  true,  and  all  the 
denials  and  allegations  of  the  defendant's 
answer  are  untrue."  Thereupon,  by  decree, 
the  plaintiff's  title  was  quieted  In  accord- 
ance with  the  prayer  of  the  complaint,  his 
claim  for  damages  dismissed,  and  the  costs 
of  suit  divided  between  the  plaintiff  and  de- 
fendant 

The  appellant,  on  this  appeal,  contends 
that  the  decree  is  erroneous  respecting  the 
question  of  damages  and  costs.  We  are 
of  the  opinion  that  this  contention  is  cor- 
rect As  will  be  noticed,  the  court  found 
that  the  fence  in  dispute  was  built  by  the 
plaintiff  and  the  defendant's  grantor  in  18K4 
or  1885;  that  ever  since  it  "was  maintained 
as  the  agreed,  established,  and  undisputed 
division  fence  and  line"  until  October  11, 
1898,  when  it  was  torn  down  by  the  defend- 
ant without  the  consent  of  the  plaintiff  and 
against  his  will;  and  that  thereby  the 
"plaintifTs  otherwise  inclosed  premises"  were 
left  "open,  exposed,  and  unprotected  against 
trespassing  animals."  The  court  also  found 
generally  that  all  the  allegations  of  the  com- 
plaint except  as  to  damages,  are  true,  and 
that  all  the  denials  in  the  answer  are  un- 
true. There  having  been  no  motion  for  a 
new  trial  interposed  or  ruled  upon,  we  can- 
not consider  the  testimony,  and  hence  have 
no  means  of  ascertaining  whether  the  find- 
ings of  fact  are  supiwrted  by  the  proof. 
Under  the  findings,  however,  we  are  of  the 
opinion  that  the  appellant  was  entitled  to 
some  damages.  The  tearing  down  of  the 
division  fence,  in  the  manner  found  by  the 
court  was  wrongful,  and,  by  so  doing,  the 
respondent  rendered  himself  liable  for  what- 
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ever  damages  were  occasioned  thereby  to 
the  niii>ellant.  We  nre  also  of  the  opinion 
that  the  appellant  was  entitled  to  costs, 
under  section  3339,  Hev.  St.  The  case  must 
therefore  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  set  aside  its  judgment  as  to  costs, 
and  of  dismissal  as  to  damages,  and  pro- 
ceed In  accordance  herewith.  It  is  so  or- 
dered. 

MINER  and  BASKIN,  JJ..  concur. 


(23  Utah  117) 

DAVIDSON  T.  HUNTER. 
(Supreme  Court  of  Utah.    Mny  15,   1900.) 

TERRITORIES  —  ORGANIZATION  OP  STATE  — 
TRANSKER  OK  CAUSES— ENADLINQ  ACT— JU- 
RISDICTION—ACTION  TO  REVIVE— EVIUENCK 
—  SUKFICIENCY  — ACTION  TO  REVIVE  JUDG- 
MENT—JURISDICTION  OF  DISTRICT  COURTS— 
SU  BJ  ECT-M  ATTER. 

1.  Under  the  provisions  of  scetion  17  of  the 
enabling  act,  section  7,  art.  24,  of  the  constitu- 
tion, and  section  1,  c.  20,  Sess.  Laws  18W5,  ap- 
proved February  18,  liJMJ,  a  case  in  which 
judgment  was  rendered  iu  the  First  district 
court  of  the  tcrritoi-y  of  Utah,  iu  and  for  the 
county  of  Utah,  was  removed  to  the  "Fourth 
judicial  district  for  the  county  of  Utab";  and 
au  order  of  said  Fourth  district  court  made 
March  3,  18tKi,  transferring  said  cause  to  the 
Seventh  judicial  district  court  for  Sanpete 
county,  was  unauthorized,  and  did  not  deprive 
said  Fourth  district  court  of  its  jurisdiction 
over  said  case,  and  an  action  to  revive  said 
judgment  is  properly  brought  in  said  Fourth 
district  court  for  Utah  county. 

2.  In  an  action  to  revive  a  judgment,  evi- 
dence that  defendant  was  personally  served  in 
the  former  proceeding;  that  default  of  defend- 
ant was  entered  in  oi)en  court;  that,  upon  ap- 
plication of  plaintiff,  judgment  was  ordered  by 
the  court  for  a  certain  amount;  that  there- 
after judgment  was  duly  doclxeted  an  ordered; 
that  said  judgment  bore  interest  at  8  per  cent. 
per  annum,  and  that  there  is  now  a  certain 
amount  due  thereon, — is  sufficient  to  supimrt  a 
judgment  for  plaintiff  for  the  amount  found 
due. 

3.  Under  the  provisions  of  the  constitution, 
district  courts  have  original  jurisdiction  in  all 
matters,  civil  and  criminal,  not  excepted  in  the 
constitution  or  prohibited  by  law;  and  the  ju- 
risdiction of  the  trial  court  iu  this  cnse  not 
falling  within  any  exception,  and  not  being 
prohibited  by  law,  the  court  had  jurisdiction  of 
the  subject-matter. 

(Syllabus  by  the  C?ourt.) 

Appeal  from  district  court.  Fourth  district; 
W.  N.  Dusenberry,  Judge. 

Action  by  Daniel  Davidson  against  .Tames 
D.  Hunter.  .Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

King,  Hurton  &  King  and  Grant  C.  Bagley, 
for  appellaut.  Marshall,  Uoyle  &  Hempstead 
and  J.  W.  N.  Whltecotton,  for  respondent. 

BASKIN,  J.  This  action  was  Instituted  on 
the  .'Id  day  of  September,  18i«),  In  the  Fourth 
judicial  district  court,  In  and  for  Utah  coun- 
ty, for  the  purpose,  under  the  provisions  of 
section  32;)7,  Rev.  St..  of  reviving  a  Jcdg- 
nient  for  ^,92(i.24  and  costs  alleged  to  have 
been  duly  given  and  made  iu  favor  of  the 
plaintiff  against  the  defendant  on  the  8th  day 


of  Noyember,  1898,  In  the  district  court  of 
the  First  Judicial  district,  in  and  for  Utab 
county,  in  the  then  territory  of  Utah,  and 
now  state  of  Utah.  The  answer  denied  each 
and  every  allegation  of  the  complaint,  and 
alleged  "that  the  supposed  cause  of  action  ac- 
crued to  said  plaintiff,  if  at  all,  out  of  the 
Jurisdiction  of  this  court  [the  said  Fourth  dis- 
trict court];  that  Is  to  say,  at  the  county  of 
Sanpete,  and  not  at  the  county  of  Utah." 
Counsel  for  appellaut  made  but  two  objec- 
tions: (1)  That  the  trial  court  had  no  juris- 
diction; (2)  that  the  evidence  was  not  suf- 
ficient to  Justify  the  findings  and  judgment. 

Section  17  of  the  enabling  act  provides 
"that  (he  convention  herein  provided  for 
shall  have  the  power  to  provide,  by  ordinance, 
for  the  transfer  of  actions,  cases,  proceedings, 
and  matters  pending  In  the  supreme  or  dis- 
trict com^s  of  the  territory  of  Utab  at  tlie 
time  of  the  admission  of  the  said  state  Into 
the  Union,  to  such  courts  as  shall  be  estab- 
lished imder  the  constitution  to  be  thus  form- 
ed, or  to  the  circuit  or  district  court  of  the 
United  States  for  the  district  of  Utah: 
•  ♦  •  and  the  circuit,  district,  and  state 
courts  herein  named  shall,  respe<-tlrely,  be 
the  successors  of  the  supreme  court  of  the 
territory  as  to  all  such  cases  arising  within 
the  limits  embraced  within  the  jurisdiction 
of  such  courts,  respectively,  with  full  power 
to  proceed  with  the  same,  and  award  mesne 
and  final  process  therein."  Section  7,  art. 
24,  of  the  constitution,  provides  that  "all  ac- 
tions, cases,  proceedings  and  matters,  pend- 
ing in  the  supreme  and  district  courts  of  the 
territory  of  Utah,  at  the  time  the  state  shall 
be  admitted  into  the  Union,  and  all  files,  rec- 
ords and  Indictments  relating  thereto,  ex- 
cept as  otherwise  provided  herein,  shall  be 
appropriately  transferred  to  the  supreme  and 
district  courts  of  the  state  respectively;  and 
thereafter  all  such  actions,  matters  and  cases, 
shall  be  proceeded  with  in  the  proper  courts." 
Section  1,  c.  20,  p.  9.'>,  Laws  1806,  provides 
that  "all  actions,  cases,  matters  and  proceed- 
ings which  were  at  said  date  Ithe  date  the 
state  was  admitted]  pending  In  the  district 
courts  of  the  territory  are  hereby  transferred 
to  the  district  courts  of  the  Second  Judicial 
district  for  the  county  of  Weber,  the  district 
court  of  the  Third  Judicial  district  for  the 
county  of  Salt  Lake,  the  district  court  of  the 
Fourth  judicial  district  for  the  county  of 
Utah  and  the  district  court  of  the  Fifth  ju- 
dicial district  for  tlie  county  of  Beaver,  ac- 
cording as  said  actions,  cases,  proceedings 
and  matters  were  pending  In  the  Fourth, 
Third,  First  or  Second  territorial  judicial  dis- 
trict courts  respectively:  provided,  that  all 
such  actions,  cases,  matters  or  proceedings 
which  prior  to  the  passage  of  this  act  by  or- 
der of  the  court  have  been  removed  substan- 
tially In  aeconlance  with  the  terms  of  this 
act  to  any  other  state  district  court  shall  be 
deemed  and  held  to  be  pending  in  the  dis- 
trict and  county  to  which  the  same  may 
I  have  been  transferred."    Tlie  act  containing 
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tViis  provision  was  approved  and  went  Into 
«ffeot  on  Febrnniy  18,  1806.  As  the  Jndg- 
luput  sought  to  be  reviewed  was  rendered  In 
the  First  district  court  of  the  territory  ot 
Utah,  in  and  for  the  county  of  Utah,  the 
■case  in  which  It  was  rendered,  by  the  ex- 
press terms  of  said  section,  was  removed  to 
tile  "I-'ourth  judicial  district  for  the  county 
of  T'tiUi."  On  the  :!d  day  of  March,  1890,  said 
Fourth  district  court  on  its  own  motion,  or- 
dered said  cause,  with  others,  transferred  to 
the  Seventli  Judicial  district  court,  of  San- 
pete. As  this  onler  was  made  subsequent  to 
the  approval  of  said  act,  and  after  it  liad 
j;oue  into  effect,  said  order  was  unauthorized, 
and  did  not  deprive  the  Fourth  district  court, 
in  and  for  Utah  county,  of  its  Jurisdiction 
over  said  case.  The  present  suit  was  there- 
fore properly  brought  In  that  court. 

At  the  trial  of  the  case,  piaintllf  offered  In 
•evidence  the  summons  in  the  former  case, 
and  the  marshal's  return  showing  service  of 
the  same  on  the  defendant.  Hunter,  the  com- 
plaint, and  the  following  from  the  minute 
entries  of  the  court,  to  wit:  "Fli-st  District 
(tourt  Minutes.  Utah,  May  Term,  1893. 
Wednesday,  the  8th  day  of  November,  1803. 
Daniel  Davidson  v.  3ames  B.  Hunter.  In 
this  cause,  default  of  defendant  having  been 
taken  in  open  court,  the  court,  upon  applica- 
tion of  plaintlft's  counsel,— it  appearing  that 
plaintm  is  entitled  to  the  relief  prayed  for.— 
ordered  that  Judgment  be  entered  herein  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  $4,920.24.  and  $39.35  costs 
of  suit. ,  W.  H.  Smitli,  Judge."  Also,  offered 
the  following  entry  In  the  Judgment  docket 
of  said  court:  "No.  2,873.  Judgment  debt- 
ors, James  B.  Hunter;  Judgment  creditors, 
Daniel  Davidson.  Judgment  and  costs.  Judg- 
ment, $4,92(5.24;  costs,  $39.35.  Interest  at 
elglit  per  cenL  per  annum.  Time  of  entry: 
Month,  Nov.;  day,  8;  year,  1893.  Entered 
in  Judgment  Book  No.  MB.,  page  340."  J. 
W.  N.  AVhitccotton  testlfled  in  behalf  of 
plaintiff  tliat  there  was  due  plaintiff  the  sum 
of  $7,lt>0.!e,  and  thereupon  the  plaintiff  rest- 
ed. The  only  objection  and  exception  taken 
by  defendant  to  the  admission  of  this  testi- 
mony was  that  the  court  had  no  Jurisdiction 
of  the  subject-matter  of  the  action.  The  dis- 
trict courts  of  this  state,  under  the  provi- 
sions of  the  constitution,  liave  original  juris- 
diction in  all  matters,  civil  and  criminal,  not 
excepted  In  the  constitution,  and  not  pro- 
hibiti'd  by  law.  The  jurisdiction  of  said 
court  in  the  case  Is  not  within  any  exception, 
and  is  not  prohibited  by  law.  Therefore 
there  is  no  doubt  but  that  the  court  had  Juris- 
diction of  tlie  subjivt-matter  of  the  action, 
and  that  tlie  suit  was  brought  In  the  proper 
county. 

The  court  made  .the  following  findings: 
"That  on  tlie  8th  day  of  November,  1893,  in 
the  district  court  of  the  First  judicial  dis- 
trict of  the  tenitory  of  Utah,  sitting  at  I'rovo 
City,  in  Utah  county,  then  territory,  now 
state,  of  Utali,  *  Judgment  was  duly  given, 


made,  and  entered  by  said  court  In  favor  of 
this  plaintiff,  Daniel  Davidson,  and  against 
the  defendant  herein,  James  B.  Hunter,  in  an 
action  In  said  court  pending,  wherein  this 
plaintiff,  the  said  Daniel  Davidson,  waa 
plaintiff,  and  the  defendant  herein,  James  B. 
Hunter,  was  defendant,  for  the  sum  of  $4,- 
920.24,  and  $39.3.">  costs  of  suit,  which  judg- 
ment bears  interest  since  the  entry  thereof  at 
the  rate  of  eight  per  cent,  per  annum.  (2) 
That  the  defendant  has  not  paid  said  Judg- 
ment, or  any  part  thereof."  The  defendant 
excepted  to  the  findings  and  Judgment  on  the 
ground  that  the  same  are  not  Justified  by  the 
evidence.  We  think  that  the  findings  and 
Judgment  were  correct.  It  is  ordered  that 
the  judgment  of  the  court  below  be  affirmed, 
and  that  the  appellant  pay  the  costs. 

BARTCH,  C.  J.,  and  McCARTY,  District 
Jndge,  concur. 


STATE  V.  IMLAT. 


(U  Utah  IM) 


(Supreme  Court  of  Utah.    June  1,  1900.) 

INFORYATION— TRIAL  BY  JURY  OF  BIGHT— OF- 
FENSE LESS  THAN  MURDER— ASSAULT  WITH 
INTENT  TO  RAPE— DECLARATIONS  OF  PROS- 
ECUTRIX—RES  GBST^. 

1.  Prosecution  by  informatioa  instead  of  by 
indictment  and  trial  of  a  felony,  less  than  mur- 
der, by  a  jury  of  eight  men,  if  otherwise  prop- 
erly conducted,  is  legal  under  the  constitution 
and  laws  of  thia  state.i 

2.  The  rule  that,  in  a  case  of  rape,  the  dec- 
larations of  the  injured  female,  made  immedi- 
ately or  soon  after  the  injury  was  inflicted,  are 
competent  testimony  as  part  of  the  res  gestie, 
not  to  prove  the  commission  of  the  offense, 
but  in  corroboration  of  the  evidence  of  the 
prosecutrix,  applies  with  equal  force  to  a  pros- 
ecution for  assault  with  intent  to  rape.* 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sixth  district; 
W.  M.  McCarty,  Judge. 

Thomas  Imlay  was  convicted  of  assault 
with  intent  to  rape,  and  appeals.    Affirmed. 

W.  F.  Knox,  for  appellant.  A.  O.  Bishop, 
Atty.  Gen.,  and  W.  A.  Lee,  Den.  Atty.  Gen., 
for  the  State. 

BARTCH,  C.  J.  The  defendant  was  prose- 
cuted for  and  convicted  of  the  crime  of  as- 
sault with  intent  to  commit  rape.  Upon  be- 
ing sentenced  to  Imprisonment  in  the  state 
prison  for  a  term  of  18  months,  he  appealed 
to  this  court,  and  has  assigned  numerous  er- 
rors, alleged  to  have  been  committed  during 
the  trial  of  the  caiw.  The  accused  was 
charged  with  having  perpetrated  the  offense 
on  the  1st  day  of  July,  ISiW,  upon  the  person 
of  Kate  Judd,  a  girl  1."  years  of  age.  From 
the  proof,  however,  It  a;)pears  that  the  crime 
was  committed  on  the  8th  day  of  June,  18{«). 

The  appellant,  in  the  first  instance,  chal- 
leiigt's  the  legality  of  the  trial  on  the  ground 

» In  re  McKee,  67  Pac.  28,  1»  Uuh,  281;  In  re  Max- 
well, 57  Pac.  412,  19  Utah,  «5:  .Maxwell  v.  Dow.  20 
Sup.  Ct.  448,  AdT.  S.  U.  S.  448,  44  L.  Ed.  — . 

'  Compare  State  v.  Halford,  54  Pac.  813,  18  Utah.  S: 
State  T.  Neel  (Utah)  60  Pac.  SIO. 


Digitized  by 


Google 


558 


61  PACIFIC  REPORTBR. 


(Utah 


that  the  Btate  proceeded  against  him  by  In- 
formation Instead  of  by  indictment  and  tried 
him  before  a  jury  of  only  eight  men.  That 
such  a  trial,  in  a  case  of  this  class,  if  otber- 
wlae  properly  conducted,  Is  legal,  Is  no  longer 
an  open  question  in  this  state.  In  re  McKee 
<Utah)  57  Pac.  23;  In  re  MaxweU,  Id.  412; 
Maxwell  V.  Dow,  20  Sup.  Ct.  448,  Adr.  S.  U. 
S.  448,  44  L.  Kd.  — . 

At  the  trial  the  prosecutrix,  during  her 
examination  In  chief,  testified  that,  after  the 
assault  had  been  committed,  she  started  home, 
and  that  she  met  one  Taylor  Norton,  and  told 
him  that  the  defendant  had  thrown  her  down. 
Taylor  Norton,  called  as  a  witness,  also  testi- 
fied that  the  prosecutrix  told  him  the  defend- 
ant "had  her  down."  Counsel  for  the  appel- 
lant ineists  that  the  court  erred  in  admitting 
this  testimony,  but,  under  the  circumstances 
disclosed,  the  objection  to  Its  admission  is  not 
well  taken.  It  appears  In  evidence  that  the 
complaint  and  statement  respecting  the  as- 
sault were  made  to  the  witness  Norton  only 
about  2^  mlnutee  after  the  perpetration  of  the 
offense;  that,  while  the  assault  was  being 
committed,  the  prosecutrix  saw  Norton  ap- 
proaching, and  told  her  assailant  that  she 
would  tell  htm  of  It;  that  thereupon  the 
perpetrator  desisted,  jumped  on  his  horse, 
and  rode  off;  and  that  his  Intended  victim 
arose,  crying,  started  for  home,  and,  meeting 
Norton,  made  the  disclosure  to  him.  Under 
such  circumstances,  the  complaint  havlDg 
been  made  almost  at  the  very  time  and  place 
of  the  commission  of  the  outrage,  not  only 
evidence  of  the  complaint,  but  also  of  the  par- 
ticulars thereof,  was  admissible,  because  the 
disclosure  was  a  part  of  the  res  gestse.  Such 
evidence  Is  generally  received  for  the  purpose 
of  corroborating  the  evidence  of  the  prose- 
cutrix, but  not  as  substantive  testimony,  to 
prove  the  commission  of  the  offense.  It  must 
be  conceded  that  there  Is  some  diversity  of 
opinion  upon  the  general  subject  of  the  admis- 
sibility of  such  evidence,  but,  when  the  com- 
plaint and  the  particulars  thereof  can  be  fairly 
considered  part  of  the  res  gestce,  the  rule 
seems  to  be  well  settled  that  they  are  ad- 
missible. This  court.  In  State  v.  Neel  (Utah) 
eo  Pac.  510,  after  stating  the  rule  that.  In  a 
prosecution  for  rape,  the  prosecutrix,  upon  her 
examination  in  chief,  may  testify  to  the  fact 
that  she  made  complaint  of  the  outrr.ge  re- 
cently after  Its  perpetration,  and  may  state 
to  whom,  when,  and  where  such  complaint 
was  made,  but  not  the  particulars  thereof, 
said:  "Where  the  complaint  is  so  recent  and 
of  such  a  character  as  to  be  a  part  of  the  res 
gestse,  the  particulars  or  details  thereof  are 
also  admissible."  In  People  v.  Gage,  62  Mich. 
271,  28  N.  W.  83.J,  Mr.  Justice  Champlln, 
speaking  for  the  court,  said:  "Some  courts 
hold  that  the  evidence  that  complaint  was 
made  Is  not  received  merely  as  corroborative 
of  the  statement  of  the  prosecutrix,  but  as  a 
part  of  the  res  gestsc,  where  they  are  made 
immediately  after  the  outrage  complained  of; 
and  this  is  the  holding  of  our  own  court. 
If  the  complaint  made  immediately  after  the 


occurrence  constitutes  part  of  the  res  gestK, 
It  would  seem  that  not  only  the  fact  that  com- 
plaint was  made,  but  the  complaint  made, 
should  be  admitted.  Besides,  the  reason  upon 
which  the  rule  of  exclusion  Is  based,  namely, 
the  difficulty  of  disproving  the  accusation,  no 
longer  exists  in  this  etate,  where  the  accused 
is  permitted  to  testify  In  his  own  behalf. 
We  think  In  this  case  there  was  no  error  in 
admitting  the  testimony  of  the  mother  of  the 
child."  So.  In  PhlUips  v.  State,  9  Humph.  246, 
Green,  J.,  delivering  the  opinion  of  the  court, 
said:  "All  of  the  authorities  concur  that, 
where  the  Injured  party  Is  examined  as  a 
wltneask  her  complaint  of  the  injury  in  general 
terms.  If  made  recently  after  the  commission 
of  the  offense,  is  admissible,  and  may  be 
proved  by  the  persons  to  whom  such  com- 
plaint was  made,  as  confirmatory  of  her  credi- 
bility. But  it  would  seem,  according  to  some 
authorities,  that  her  statement  of  the  circum- 
stances, or  particulars  of  the  complaint,  should 
be  excluded  from  the  jury,  while  others  lay 
It  down  that  such  evidence  is  admissible.  We 
think  the  latter  Is  the  correct  rule,  both  upon 
principle  and  weight  of  authority.  And  upon 
a  careful  examination  It  will,  perhaps,  be 
found  that  the  conflict  of  authority  is  appar- 
ent, rather  than  real."  So,  In  Johnson  v. 
State,  17  Ohio,  593,  Mr.  JusUce  Hitchcock 
said:  "There  can  be  no  doubt  that,  in  a  case 
of  rape,  the  declarations  of  the  Injured  fe- 
male, made  immediately  or  soon  after  the  In- 
jury Inflicted,  are  competent  testimony,  pro- 
vided the  female  herself  has  first  been  ex- 
amined,—competent,  not  for  the  purpose  of 
proving  the  commission  of  the  offense,  but  as 
corroborative  of,  or  contradictory  to,  her 
statements  made  in  court."  1  McClain,  Cr. 
Law,  §  455;  2  Starkle,  Bv.  (6th  Am.  Ed.)  pp. 
699,  700;  3  Rice,  Ev.  $524;  1  Greenl.  Ev.  § 
102,  and  note  d;  1  TVTiart.  Cr.  Law,  g§  566, 
5G7;  People  v.  Brown,  53  Mich.  531,  19  N. 
W.  172;  Phillips  v.  State,  9  Humph.  246; 
I^ughlln  V.  State,  18  OhIOi  99;  McMath  v. 
State,  55  Oa.  203;  State  v.  Shettleworth,  18 
Minn.  208  (Gil.  191);  People  v.  Flynn,  96 
Mich.  276,  55  N.  W.  834;  Johnson  v.  State, 
17  Ohio,  593;  State  v.  De  Wolf,  8  Conn.  93; 
Same  V.  Kinney,  44  Conn.  153;  State  v.  Hal- 
ford,  18  Utah,  3,  54  Pac.  819;  State  v.  Byrne, 
47  Conn.  465;  People  t.  Glover,  71  Mich. 
303,  38  N.  W.  874. 

We  perceive  no  sound  reason  why  a  differ- 
ent rule  should  be  applied  where  the  offense 
is  assault  with  intent  to  commit  rape.  The 
indignity  to  the  female  and  the  violation  of 
her  feelings  exist  as  a  result  of  either  offense. 
So,  either  offense  is  an  outrage  upon  human- 
ity, and  is  shocking  to  the  community,  al- 
though the  Injury  to  the  victim  and  the  degree 
of  atrocity  are  greater  where  the  nefarious 
design  of  the  perpetrator  Is  consummated, 
than  where  Its  full  consummation  Is  frustrat- 
ed. Neither  the  severity  of  the  Injury  nor  the 
degree  of  atrocity,  however,  affects  the  ap- 
plication of  the  rules  of  evidence  as  to  such 
offenses.  Whether,  therefore,  the  charge  be 
that  of  rape,  or  of  assault  with  intent  to  com- 
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imft  rape,  the  same  rales  reapecting  .the  ad-' 
niission  of  anch  evidence  apply.  In  People 
V.  Barney,  114  Cal.  554,  47  Pac.  41,  where 
the  eliaree  was  an  attempt  to  commit  rape, 
the  supreme  court  of  California  said:  "In 
<;ases  of  this  kind  the  prosecution  is  always 
permitted  to  prove  that  the  Injured  party 
made  complaint  of  the  Injury  while  It  was 
recent."  The  supreme  court  of  Oregon,  In 
State  y.  Sargent,  32  Or.  110,  49  Pac.  889, 
ield,  as  appears  from  the  syllabus,  that,  "in 
proof  of  an  assault  with  intent  to  rape,  the 
mother  of  the  prosecutrix  may  testify  as  to 
her  manner  and  appearance,  and  the  condition 
of  her  person,  shortly  after  the  alleged  as- 
sault, and  to  the  fact  that  she  made  a  dis- 
closure." 3  Rice,  Bv.  i  524;  Thompson  v. 
State,  38  Ind.  39;  Pefferling  v.  State,  40  Tex. 
487;  Reddiclt  v.  Same  (Tex.  Cr.  App.)  34  S. 
W.  274;  Territory  v.  Maldonado  (N.  M.)  68 
Pac.  330;  Stephen  v.  State,  11  Ga.  225;  State 
V,  De  Wolf,  8  Conn.  93. 

For  similar  reasons  and  upon  similar 
grounds  the  witnesses  Sarah  Lewis  and  Han- 
nah Judd  were  properly  permitted  to  testify 
that  the  prosecutrix  made  complaint  to  thera 
recently  after  the  commiselon  of  the  assault. 
The  testimony  relating  to  the  age  of  the  prose- 
-cuthig  witness  was  also  properly  admitted. 
Nor  did  the  court  err  in  admitting  evidence 
of  the  conversation  between  the  witness  Rich- 
ard Judd  and  the  defendant,  relative  to  the 
charge  against  the  latter. 

The  appeilant  also  complains  of  certain  In- 
structions of  the  court  to  the  Jury,  but,  upon 
examining  and  considering  the  whole  charge, 
we  find  no  reversible  error  therein.  Nor  do 
we  find  any  error,  prejudicial  to  the  rights  of 
the  appellant,  hi  the  record.  The  Judgment  is 
affirmed. 

MIXER  and  BASKIN,  JJ.,  concur. 


St^hens  &  Smith,  f«r  appellant    J. 
Bowman,  for  respondents. 


M. 


(22  Utah  184) 

PEOPI^S  BUILDING.  LOAN  &  SAVINGS 

ASS'N  V.  KltOEGKR  et  al. 

(Supreme  Court   of   Utah.     June  L    1900.) 

BUILDING  AND  LOAN  ASSOCIATIONS  —  BOND 
AND  MORTGAGE— PARTIAL  PAY- 
MENTS—INTEHEST. 

Where  a  bond  aud  moi-tgajje  given  b.v  de- 
fendant K.  to  plaintiff  at  the  time  of  proenr- 
ing  n  ioan  both  provided  for  the  payment  of  a 
stipalated  sum  per  month  as  interoHt  on  the 
loan,  K.  and  his  successors  in  iutercst  were 
entitled  to  credit  again»t  the  priiicipul  oniy 
for  payments  of  dues  and  pronmims,  and  not 
to  dednctions  for  interest  paid  on  tlie  loan. 
The  nile  of  partial  payments  does  not  apply 
in  such  casp.  See  Association  v.  Fowble,  53 
Pac.  '.m.  17  Utah.  122:  SawtoUe  v.  Building 
Co..  4S  Pac.  211.  14  Utah.  44S. 

(Syllabus  by  the  Court.) 

Api>eal  from  dlslrict  court.  Salt  Lalce  coun- 
ty;   Ogden  Hiles,  Judge. 

Action  l)y  the  People's  Building,  Loan  & 
Savings  Association  against  Gustnve  Krueger 
and  others.  Judgment  for  defendants,  and 
plaintiff  aiipeals.    Reversed. 


BARTOH,  C.  J.  It  is  shown  by  the  record 
that  the  defendant  Kroeger  was  a  stoclihold- 
er  In  the  plaintiff  association,  and  that  on 
July  7,  1891,  he  executed  a  bond  whereby 
he  undertoolc  to  pay  to  the  association  the 
sum  of  $1,000  In  five  years  from  date  thereof, 
and  ^.17  contribution  of  interest  and  $4.17 
contribution  of  premium  each  and  every 
month  thereafte",  commencing  July  26.  1891, 
and  to  l>e  conthiued  and  made  on  or  before 
the  last  Saturday  of  each  month,  until  the 
full  sum  secured  would  be  paid.  As  security 
for  the  payment  of  this  obligation,  the  obligor 
executed  a  mortgage  upon  certain  property 
situate  in  Salt  Lake  City,  wherein  tlie  terms 
of  the  bond  were  set  forth.  It  was  also 
provided  in  the  mortgage  that  the  mortgagor 
should  Iceep  the  buildings  upon  the  premises 
insnred,  and  pay  all  taxes  and  assessments 
which  might  be  levied  against  the  property, 
and,  if  he  faUed  to  do  so,  that  the  association 
could  effect  the  insurance  and  pay  the  taxes, 
in  which  event  such  expenditures  should  be- 
come a  part  of  the  mortgage  debt  The 
property  was  afterwards  conveyed  to  S.  W. 
Morrison,  who  assumed  and  agreed  to  pay 
the  mortgage  indebtedness,  and  he  thereafter 
conveyed  the  premises  to  the  defendants  Mor- 
rison, Merrill  &  Co.  Kroeger  and  the  vendees 
continued  to  t>ay  the  interest  premium,  and 
fines  until  April  1,  1896,  when  they  ceased 
to  malce  furtuer  payments,  and  also  to  procure 
Insurance  and  pay  the  taxes  as  provided  in 
the  contract  Thereafter  the  plaintiff,  claim- 
ing a  balance  still  due  It,  brought  this  suit 
to  recover  such  balance.  The  defendants  al- 
leged that  the  payments  were  made  in  full 
compliance  with  the  terms  of  the  contract 
and  prayed  that  the  same  be  declared  fully 
satlstied  and  discharged.  At  the  trial  the 
court  entered  Judgment  in  favor  of  the  de- 
fendants In  the  sum  of  $38.55  for  money  paid 
over  and  above  the  amount  due  the  associa- 
tion on  the  bond  and  mortgage,  and  for  costs, 
aud  declared  the  premises  discharged  from 
the  mortgage  lien.  From  that  Judgment  this 
appeal  was  prosecnted. 

The  decisive  question  Is  whether  the  court 
erred  in  applying  the  rule  of  partial  pay- 
ments to  tills  case.  It  appears  that  the  court 
permitted  the  defendants  to  malte  a  com- 
putation of  the  amount  due  under  the  con- 
tract, upon  the  basis  of  partial  payments 
made  each  month,  by  computing  interest  up- 
on the  principal  at  tlie  rate  of  5  per  cent,  per 
annum,  and  deducting  interest  upon  inter- 
est at  tlie  same  rate.  The  apitelhint  con- 
tends that  this  was  contrary  to  the  terms  of 
tlie  contract.  We  are  of  the  opinion  that 
such  contention  is  well  founded.  Both  the 
bond  and  mortgage  provided  for  the  payment 
to  the  a.«Boeiation  of  $4.17  per  month  as  inter- 
est on  the  loan.  The  parties  thus,  iusteiid 
of  providing  for  the  payment  of  iutert'st  at  a 
certain  rate  per  annum,  stipuluti-d  for  tlic 
payment  of  a  deflnite  aud  fixed  sum   pir 
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month;  and,  under  the  circumstances  dia- 
closed  by  the  record,  they  must  be  held 
bound  by  the  terns  of  their  contract  The 
defendants  were  entitled  to  credit  against 
the  principal  sum  for  all  monthly  payments 
of  dues  and  premiums  on  the  stock,  but  not 
to  deductions  for  Interest  paid  for  the  loan. 
This  court^  In  Association  v.  Fowble,  17  Utah, 
122,  53  Pac.  999,  following  the  case  of  Saw- 
telle  y.  Building  Cb.,  14  Utah,  443,  48  Pac. 
211,  said:  "Where,  as  In  this  case,  the  as- 
sociation has  undertaken,  by  foreclosure  pro- 
ceedings, to  determine  the  relations  existing 
between  it  and  the  grantee  of  the  mortgaged 
premises,  who  has  assumed  and  agreed  to 
pay  the  debt,  such  grantee  has  a  right  to 
have  the  stock  payment,  whether  paid  as 
dues  or  premium,  credited  on  the  loan."  The 
respondent  relies  upon  these  cases,  but  upon 
examination  it  will  be  seen  that  in  neither 
of  them  was  there  any  question  considered 
or  decided  relating  to  the  application  of  the 
rule  of  partial  payments,  or  to  the  deduction 
of  Interest,  in  determining  the  amount  due 
under  the  contracts.  Under  the  terms  of  the 
contract  in  this  case,  the  association  was  en- 
titled to  retain  absolutely  the  monthly  pay- 
ments of  Interest,  and  the  court  erred  in  ap- 
plying the  rule  of  partial  payments  and  per- 
mitting deductions  of  in.erest  The  case 
mast  therefore  be  reyersed,  with  costs,  and 
t^ie  cause  remanded,  with  directions  to  the 
r.ourt  below  to  set  aside  its  Judgment  and  pro- 
ceed In  accordance  with  this  onlnion.  It  Is 
so  ordered. 

MINER  and  BASKIN,  JJ.,  concur. 


(>1  Utah  S24) 

COMMKnCIAti  N.\T.   BANK  r.  CHAM- 
BERS. County  Treasurer. 

(Supreme  Court  of  Utah.     April  10,  1000.) 

ASSESSMENT  FOR  TAXES  —  NATIONAL  BANK 
STOCK  —  DEDUCTIO.N'S  AIXOWED  —  DISCRIMI- 
NATION —  PROPERTY  OF  NATIONAL  HANK  — 
SUDJECT  TO  STATE  TAXATION— POWER  OP 
TAXATION-PROPERTY  WITHIN  JURISDICTION 
—SITUS  OF  STOCK— HOW  FIXED  FOR  TAXA- 
TION—VALUE— "STOCKS"— "CREDITS"  —  REV- 
ENUE ACT— DEBTS  OF  INDIVIDUAL  SHARE- 
HOLDERS—DEDUCTIONS FROM  STOCK— "MON- 
EYED  CAPITAL." 

1.  t'nder  sections  2.  3.  art.  13,  Const.,  and 
subdivisions  6,  7,  {  2505,  and  sections  2506- 
25U8.  Rev.  St.  180St,  the  only  deductions  author- 
ised in  the  assessment  for  taxes  of  the  shares 
of  any  national  banit  or  other  corporation,  or- 
ganized and  doing  business  in  this  state,  ai'e  de- 
ductions from  the  value  of  the  shares  of  the 
value  of  the  real  estate  which  is  represented 
by  the  stock,  and  which  has  been  assessed,  and 
deductions  of  bona  fiiie  debts  from  credits,  and 
there  is  no  unfriendly  discrimination  therein 
in  favor  of  state  corporations  and  against  na- 
tional banks. 

2.  Although  a  national  bank  is  organized  nn- 
der  the  l)anlting  act  of  the  United  States,  it  it 
is  located  in  this  state,  and  conducting  its  busi- 
ness here,  all  its  property,  not  exempt,  sit- 
uate, or  held,  owned,  and  used,  within  this 
Jurisdiction,  is  within  the  taxing  power  of  this 
state,  under  the  provisions  of  section  5210,  Rev. 
St.  U.  S.,  and  such  power  extends  to  every 
species  of  property  which  exists  within  the  lim- 
its of  the  state  by  its  authority,  or  which  is 


introdnced  by  permission  of  the  state,  nnleas 
sach  power  be  excluded  expressly  or  by  nec- 
essary implication. 

3.  Under  the  power  of  taxation,  property 
must  be  treated  as  it  exists  within  the  Juris- 
diction of  such  taxing  power,  and  without  ref- 
erence to  the  powers  of  another  state  over 
which  there  is  no  iurisdiction  whatever. 

4.  A  state  has  the  right  to  fix  the  particular 
situs  of  the  stock  of  a  corporation  doing  busi- 
ness within  its  Umits,  for  the  purposes  of  tax- 
ation, and  its  valne  for  such  purposes  cannot 
be  diminished  by  deducting  therefrom  the  value 
of  property  not  situated  or  taxable  within  the 
state,  and  over  which  the  state  can  exercise  no 
control. 

5.  "Stocks"  are  not  "credits,"  and  "credits" 
are  not  "stocks,"  within  the  meaning  of  the  rev- 
enue act  of  this  state,  and  the  law  does  not 
authorize  the  deduction  of  the  debts  of  the  in- 
dividual shareholder  in  a  bank  from  his  share* 
of  stock. 

6.  The  term  "moneyed  capital,"  employed  in 
section  5219,  Rev.  St.  U.  S.,  does  not  require 
that  where,  under  a  system  of  taxation  such 
as  ours,  debts  may  be  deducted  from  credits, 
the  individual  debts  of  a  shareholder  in  a  na- 
tional bank  must  be  deducted  from  the  value 
of  his  stock;  neither  does  the  term  include  mon- 
ey which  does  not  come  into  competition  with 
the  business  of  the  bank.  Debts  disconnected 
from  such  business  cannot  be  deducted  from 
the  amount  of  the  capital,  and  the  shares  of 
stock  cannot  be  treated  as  credits. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  th^  Commercial  National  Bank 
against  Alma  D.  Chambers,  treasurer  of  Web- 
er county.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

George  Ilalverson,  for  appellant  Heywood 
&  Tait  for  respondent 

BARTCH,  C.  J.  This  suit  was  brought  by 
the  plaintiff  against  the  treasurer  of  Weber 
county  to  have  declared  void  all  taxes  assess- 
ed against  the  bank  for  the  year  1898  In  ex- 
cess of  $612.99,  and  to  have  the  treasurer  en- 
joined from  collecting  such  excess,  and  from 
enforcing  the  collection  by  sale  of  the  prop- 
erty assessed  or  otherwise.  The  findings  of 
fact  show  that  the  plaintiff  bank  is  a  corpo- 
ration organized  and  existing  by  virtue  of  the 
banking  act  of  the  United  States,  and  has 
been,  and  now  is,  conducting  a  general  bank- 
ing business,  as  a  national  bank,  in  Ogdeb 
City,  Weber  coimty,  Utah.  For  the  purposes 
of  taxation,  the  bank's  capital  stock,  in  1888, 
was  valued  at  $80,000,  Its  real  estate  situate 
in  Utah  was  valued  at  $27,535,  and  its  real 
estate  situate  outside  of  this  state  at  $19,500. 
In  levying  the  tax  the  value  of  the  real  estate 
situate  within  the  state  was  deducted  from 
the  value  of  the  stock,  but  a  deduction  of  the 
value  of  the  real  estate  situate  witbont  the 
state  was  refused.  Likewise  the  bona  fide 
debts  of  resident  sharehc^ders  were  deducted 
from  the  value  of  the  stock,  and  deduction 
refused  of  such  debts  of  nonresident  share- 
holders. The  total  amount  of  tax  levied 
against  the  stock,  and  claimed  by  the  defend- 
ant for  that  year  is  $1,471.73.  The  amount 
offered  to  be  paid  by  the  plaintiff  is  $612.99. 
At  the  trial  the  court  entered  a  decree  In  fa> 
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Yor  of  the  plaintiff,  and  this  appeal  to  from 
that  decree. 

The  material  question  is,  was  the  respond- 
ent entitled  to  deductions  from  the  stock  as- 
sessment for  the  value  of  the  real  estate  situ- 
ate without  the  limits  of  this  state,  and  to 
have  the  bona  fide  debts  of  nonresident  share- 
holders deducted  from  the  value  of  their 
stock?  The  appellant  insists  that  the  court 
erred  In  allowing  such  deductions.  Whether 
or  not  this  insistence  is  sound  must  be  deter- 
mined by  reference  to  the  constitutional  and 
statutory  provisions  relating  to  the  subject. 
In  section  2,  art.  13,  Const.,  It  is  provided: 
"All  property  In  the  state,  not  exempt  under 
the  laws  of  the  United  States,  or  under  this 
constitution,  shall  be  taxed  In  proportion  to 
Its  value,  to  be  ascertained  as  provided  by 
law.  The  word  "property,*  as  used  In  this 
article,  Is  hereby  declared  to  Include  moneys, 
credits,  bonds,  stocks,  franchises  and  all  oth- 
er matters  and  things  (real,  personal  and  mix- 
ed) capable  of  private  ownership;  but  this 
shall  not  be  so  construed  as  to  authorize  the 
taxation  of  the  stocks  of  any  company  or  cor- 
poration, when  the  property  of  such  company 
or  corpmratlon  represented  by  such  stocks,  has 
been  taxed."  Under  this  provision,  all  prop- 
erty In  this  state  must  be  "taxed  in  propor- 
tion to  Its  value,"  except  such  as  Is  exempt  un- 
der the  provisions  of  the  constitution,  or  by 
virtue  of  the  constitution  of  the  United  States. 
It  will  be  observed  that  "credits"  and 
"stocks"  are  included  within  the  meaning  of 
the  word  "property."  as  used  In  reference  to 
the  subjects  of  taxation,  and  these  two  classes 
are  separately  and  distinctly  mentioned  as 
being  included.  All  kinds  of  credits  and 
stocks  are  therefore  susceptible  of  being  tax- 
ed, except  as  may  be  otherwise  provided  by 
the  fundamental  law.  In  the  same  section, 
as  will  be  noticed,  it  Is  provided  that  stocks 
of  any  company  or  corporation  are  not  taxable 
"when  the  property  of  such  company  or  cor- 
poration represented  by  such  stocks  has  been 
taxed."  The  word  "stocks"  Is  in  the  plural 
form,  and,  as  here  used,  evidently  means 
property  consisting  of  shares  In  Joint-stock 
companies,  whether  of  banking  Institutions  or 
other  corporations.  It  is  referred  to  as  a  dis- 
tinct species  of  property.  The  word  "credits" 
Is  also  In  the  plural  form,  and,  as  here  used, 
evidently  means  all  debts  due  and  owing, 
from  whatever  source,  to  the  party  whose 
property  Is  to  be  taxed.  The  word,  as  em- 
ployed in  this  provision,  clearly  refers  to  a 
species  of  property  entirely  distinct  and  dif- 
ferent from  that  of  stocks.  Thus,  under  sec- 
tion 2,  art.  13,  of  the  constitution,  all  "cred- 
its" would  be  subject  to  taxation  were  It  not 
for  the  limitation  contained  in  section  3  of  the 
same  enactment,  which  reads:  "The  legisla- 
ture shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  on  all  proper- 
ty In  the  state,  according  to  Its  value  In  mon- 
ey, and  shall  prescribe  by  general  law  such 
regulations  as  shall  secure  a  Just  valuation  for 
taxation  of  all  property;  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  pro- 
«lP.-36 


portion  to  the  value  of  his,  her  or  its  prop- 
erty: provided,  that  a  deduction  of  debts  from 
credits  may  be  authorized."  Here  Is  a  pro- 
vision that  "debts"  may  be  deducted  from 
"credits"  In  the  taxation  of  property.  To  the 
extent,  therefore,  that  the  debts  owing  by  any 
person  whose  property  is  being  taxed  offset 
the  credits  or  debts  owing  to  him,  the  credit.-* 
cannot  be  taxed,  and  to  that  extent  this  pro- 
vision is  a  limitation  upon  section  2.  Stocks, 
however,  are  not  included  in  the  limitation, 
they  not  being  included  within  the  proviso, 
and  here  we  apprehend  the  maxim,  "Expres- 
slo  unius  est  excluslo  alterius,"  applies.  The 
framers  of  the  constitution  having  thus  re- 
ferred to  "credits"  and  "stocks"  as  separate 
species  of  property  for  the  purposes  of  taxa- 
tion, and,  having  provided  different  limita- 
tions as  to  each,  they  must,  for  such  purposes, 
be  treated  separately  and  distinctly.  It  may 
further  be  observed  that,  according  to  the 
terms  of  section  3,  every  species  of  property 
in  the  state,  except  of  course,  such  as  is  ex- 
empt, must  be  taxed  '-according  to  Its  value 
In  money,"  by  a  "uniform  and  ei]ual  rate  of 
assessment"  and  a  "Just  valuation,"  which 
must  be  provided  for  by  the  legislature,  and 
the  injunction  for  this  Is,  "so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her  or  Its  property."  In 
Judge  V.  Spencer,  15  Utah,  242,  48  Pac.  1097. 
where  the  question  was  whether  mortgages 
were  taxable,  this  court,  after  considering 
section  2,  and  referring  to  section  3.  said: 
"This  provision  made  it  Incumbent  upon  the 
legislature  to  provide  a  uniform  system  by 
which  every  species  of  property  within  the 
state,  not  exempt  by  the  organic  law,  should 
equally  and  ratably  bear  Its  due  proportion 
of  the  public  burden,  and  the  legislature  had 
no  power  to  exempt  property  not  exempt  un- 
der the  constitution.  The  Intention  manifest 
from  the  several  provisions  of  that  Instru- 
ment, respecting  revenue  and  taxation,  is  not 
only  that  previous  territorial  legislation  as  to 
such  exemptions  should  be  repealed,  but  also 
that  no  power  sboxild  exist  In  the  state  govern- 
ment to  grant  exemptions  other  than  those 
mentioned  In  the  constitution." 

It  will  also  be  seen  upon  examination  that 
in  neither  of  the  constitutional  provisions  Is 
there  any  direct  reference,  with  respect  to  tax- 
ation, to  corporate  property  situate  without 
the  limits  of  the  state,  nor  is  there  any  pro- 
vision for  the  deduction  of  debts  from  stocks; 
and  as  in  the  organic  law  "credits"  and 
"stocks"  of  corporations  are"  treated  as  sepa- 
rate species  of  property,  and  the  legislature 
is  commanded  to  provide  by  law  uniform  and 
equal  rates  of  assessment,  and  for  Just  valu- 
ation, of  every  kind  of  taxable  property  with- 
in the  state,  It  becomes  Important  to  ascer- 
tain what  the  statute  law  respecting  the  mat- 
ters under  consideration  Is. 

Section  2.506,  Rev.  St.,  requires  ail  proper- 
ty to  be  "assessed  at  its  full  value,"  agree- 
ably to  section  2  of  the  constitution. 

Section  2.T07,  Id.,  reads:  "The  stockhold- 
ers In  every  bank  or  banking  association  or- 
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ganlzed  nnJer  the  anthorlty  of  this  state  or 
of  the  United  States,  must  be  assessed  and 
taxed  on  the  value  of  their  shares  of  stock 
therein,  in  the  county,  town,  city,  or  dis- 
trict where  such  bank  or  banlclng  associa- 
tion Is  located,  and  not  elsewhere,  whether 
such  stockholders  reside  in  such  place  or  not. 
To  aid  the  assessor  In  determining  the  value 
of  such  shares  of  stock,  the  cashier  or  other 
accounting  officer  of  every  such  bank  must 
furnish  a  verified  statement  to  the  assessor 
showing  the  amount  and  number  of  shares 
of  the  capital  stock  of  each  bank,  the  amount 
of  its  surplus  or  reserve  fund  or  undivided 
profits,  the  amount  of  investments  In  real 
estate,  which  real  estate  must  be  assessed 
to  said  bank  and  taxed  as  other  real  estate, 
and  the  names  and  places  of  residence  of  Its 
stockholders,  together  with  the  number  of 
shares  held  by  each."  In  this  case  there  Is 
no  contention  that  the  tax  was  not  assessed, 
nor  that  no  statement  was  furnished  the  as- 
sessor as  provided. 

Section  250&  Id.,  reads:  "In  the  assess- 
ment of  the  shares  of  stock  mentioned  in 
the  next  preceding  section,  each  stockholder 
must  be  allowed  all  the  deductions  and  ex- 
emptions allowed  by  law  in  assessing  the 
value  of  other  taxable  personal  property 
owned  by  individual  citizens  of  this  state, 
and  the  assessment  and  taxation  must  not 
be  at  a  greater  rate  than  Is  made  or  assessed 
upon  other  moneyed  capital  In  the  hands  of 
individual  citizens  of  this  state."  Under 
this  provision  every  stockholder  of  a  bank, 
whether  a  resident  or  nonresident  of  this 
state,  is  entitled  to  and  must  be  allowed  all 
the  deductions  and  exemptions  in  the  assess- 
ment of  his  shares  as  are  allowed  in  the 
taxation  of  other  taxable  personal  property 
owned  by  a  resident  citizen,  and  the  rate 
must  not  be  greater  than  Is  assessed  upon 
other  moneyed  capital  In  the  bands  of  such 
a  citizen.  There  is.  however,  nothing  In  this 
provision  authorizing  the  deduction  of  debts 
from  the  value  of  stocks  in  the  hands  either 
of  a  resident  or  nonresident  Individual.  The 
only  deductions  authorized  are  debts  from 
credits.  "The  term  'credit'  means  those  sol- 
vent debts,  secured  or  unsecured,  owing  to 
a  person."  Subdivision  6.  {  2505,  Id.  "The 
term  'debts'  means  those  secured  or  unse- 
cured liabilities  owing  by  a  person."  Subdi- 
vision 7,  i  2505,  Id.  Nor  can  the  words,  "mon- 
eyed capital,"  employed  in  section  2508,  have 
the  effect  to  enlarge  the  meaning  of  the 
term  "credits,"  as  used  In  the  constitution 
and  statute,  so  as  to  Include  bank  stocks, 
and  then  permit  the  deduction  of  debts  from 
the  value  of  shares  In  national  banks.  Nor 
can  those  words  have  such  an  effect  as  to 
any  other  corporation.  As  we  have  seen, 
stocks  are  not  "credits,"  within  the  meaning 
of  the  constitution.  Stock  is  not  an  indebt- 
edness due  the  owner,  but  simply  an  Inter- 
est in  the  assets  or  property  of  the  corpora- 
tion. Nlles  V.  Shaw.  50  Ohio  St.  370.  34  N. 
E.  1«2;  Bridgman  v.  City  of  Keokuk,  72 
Iowa.  42,  33  N.  W.  355. 


Section  2S0O,  Bev.  St,  (iroTldei:  '^D  m«k< 
Ing  such  assessment,  there  must  also  be  de- 
ducted from  the  value  of  such  shares,  Buch 
sum  as  la  in  the  same  proportion  to  such 
value  as  the  assessed  value  of  the  real  estate 
of  such  bank  or  banking  association  In 
which  snch  shares  are  held,  bears  to  the 
whole  amount  of  the  capital  stock,  surplus, 
reserve,  and  undivided  profits  of  such  bank 
or  banking  association."  Here  is  a  provi- 
sion which  parmits  a  deduction  from  the 
value  of  the  shares  in  banking  Institntions  of 
the  value  of  the  real  estate,  where  such  real 
estate,  held  by  the  bank  and  represented  by 
such  shares,  has  been  taxed.  Real  estate  so 
held  is  assessed  to  the  bank  and  taxed  the 
same  as  real  property  held  by  an  Individual 
is  taxed  to  him,  and  therefore  Its  value  is 
deducted  from  the  value  of  the  shares  so  aa 
to  avoid  double  assessment.  This  Is  in  har- 
mony with  section  2,  art  18,  of  the  consti- 
tution, above  considered. 

The  remaining  section  of  the  Revised  Stat- 
utes material  in  this  caae  is  2518,  which, 
among  other  things,  provides  that  "in  mak- 
ing up  the  amount  of  credits  which  any  per- 
son Is  required  to  list  he  will  be  entitled  to 
deduct  from  the  gross  amount  of  such  cred- 
its the  amount  of  all  bona  fide  debts  owing 
by  him."  This  accords  with  section  3,  art 
13,  of  the  constitution,  which  authorizes  a 
deduction  of  debts  from  credits. 

Thus,  from  an  examination  of  the  several 
constitutional  and  statutory  provisions  re- 
specting the  subject  of  taxation,  it  Is  evident 
that  the  only  deductions  which  are  authoriz- 
ed In  the  assessment  of  the  shares  of  stock 
of  any  national  bank  or  other  corporation 
organized  and  doing  business  in  this  state 
are  deductions  from  the  value  of  the  shares 
of  the  value  of  the  real  estate  which  is  rep- 
resented by  the  stock,  and  which  has  been 
assessed,  and  deductions  of  bona  fide  debts 
from  credits.  It  is  also  clear  that  moneyed 
capital  Invested  In  national  banks  is  placed 
precisely  upon  the  same  basis  as  moneyed 
capital  invested  In  other  banks,  and  that 
there  is  no  unfriendly  discrimination  in  fa- 
vor of  state  corporations. 

In  the  case  at  bar  deductions  were  made 
from  the  value  of  the  stock  of  the  value  of 
all  real  estate  owned  by  the  bank  which  la 
situate  within  the  limits  of  the  state,  but  de- 
ductions for  its  real  estate  situate  without 
the  state  were  refused  by  the  assessor  and 
board  of  equalization,  but  the  court  below 
ordered  that  the  value  of  the  real  estate  situ- 
ate in  other  states  should  also  be  deducted 
from  the  value  of  the  stock.  In  this  we 
think  the  court  erred.  It  is  true  the  bank 
Is  a  corporation  organized  under  the  l>anklng 
act  of  the  United  States,  but  it  is  located  in 
this  state,  and  Is  conducting  its  business 
here.  All  of  its  property,  therefore,  not  ex- 
empt, situate,  or  held,  owned,  and  used, 
within  this  Jurisdiction.  Is  within  the  tax- 
ing i>ower  of  this  state.  The  power  of  tax- 
ation extends  to  every  species  of  property 
which  ejJiM  within  the  limits  of  the  state 
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by  Its  authority,  or  which  Is  Introduced  by 
permission  of  the  state,  unless  such  power 
be  excluded  expressly  or  by  necessary  Im- 
plication. A  national  bank,  although  a  Unit- 
ed States  Institution  and  subject  to  its  con- 
trol, is  taxable  in  the  state  where  located, 
by  consent  of  congress,  as  will  hereinafter 
be  seen. 

The  property  of  the  respondent  bank  be- 
ing thus  within  the  taxing  power  of  the 
state,  it  must  be  taxed  as  provided  by  our 
laws,  the  same  as  other  property,  and,  as  we 
have  seen,  our  constitution  and  statutes  pro- 
vide that  all  taxable  property  shall  be  tax- 
ed according  to  its  value  in  money,  which 
has  been  construed  to  be  at  its  full  cash 
value,  and  banking  corporations  are  to  be 
taxed  on  the  value  of  the  stock  at  the  place 
where  the  corporation  is  located,  and  not 
elsewhere.  Now,  if  the  value  of  its  real  es- 
tate situate  in  other  states,  where  this  state 
has  no  Jurisdiction,  is  to  be  deducted  from 
the  value  of  the  stock,  how  can  the  stock  of 
the  bank  be  taxed  at  its  cash  value?  Yet 
stock  is  "property,"  within  the  meaning  of 
the  constitution  and  statute.  When  Its  real 
property  situate  within  the  state  Is  taxed, 
then  Its  value  should  be  deducted  from  the 
value  of  the  stock  which  represents  such 
real  property;  for  otherwise  there  would  be 
a  double  assessment,  in  that  the  same  prop- 
erty would  be  taxed  as  other  real  estate  and 
also  as  represented  by  the  stock.  In  such 
case  all  the  property  is  still  taxed  at  Its  full 
cash  value,  but  this  Is  not  so  as  to  real  es- 
tate situate  In  another  state  which  cannot 
be  taxed  here.  Under  the  power  of  taxa- 
tion property  must  be  treated  as  It  exists 
here,  without  reference  to  that  of  another 
state,  where  we  have  no  Jurisdiction  what- 
ever. Stock  of  a  bank  or  corporation  locat- 
ed in  this  state,  being  property  within  the 
meaning  of  our  revenue  laws,  must  be  treat- 
ed as  such. 

Suppose,  for  Instance,  three-fourths  of  the 
property  in  value  of  the  bank  were  situate 
In  another  state,  and  its  stock  here  was 
worth  100  cents  on  the  dollar,  and  for  the 
purpose  of  taxation  the  value  of  such  prop- 
erty were  deducted  from  the  value  of  the 
stock;  could  it  be  said  that  the  stock  was 
assessed  at  Its  cash  value?  The  shares  of 
stock  of  such  a  corporation  are  subject  to 
state  control  In  respect  to  the  right  of  tax- 
ation, and  therefore  every  person  who  takes 
them  must  take  them  subject  to  such  con- 
trol, and  it  matters  not  whether  he  be  a 
resident  or  nonresident.  The  state  has  a 
right  to  fix  a  particular  situs  as  to  such 
stock  for  the  purposes  of  taxation,  and  its 
value  for  such  purposes  cannot  be  dimin- 
ished by  deducting  therefrom  the  value  of 
property  not  situated  or  taxable  within  the 
state,  and  over  which  the  state  can  exercise 
no  control.  The  bank,  therefore,  had  no 
right  to  have  the  value  of  Its  real  estate 
situate  without  the  state  deducted  from  the 
value  of  the  stock.  "The  true  criterion,  as 
fixed  by  the  statute,  is  the  true  value  of  ilie 


stock,  without  reference  to  the  question 
where,  or  in  what  manner  or  nature  of  prop- 
erty or  seciu-lty,  the  capital  stock  may  be  in- 
vested. Whether  that  be  invested  in  real 
estate  or  other  property  beyond  the  Jurisdic- 
tion of  this  state,  the  latter  having  control 
over  the  shares  and  their  true  value,  the 
peculiar  nature  and  value  of  the  investment 
of  the  capital  stock  of  the  corporation  be- 
yond the  limits  of  the  state  can  form  no 
proper  subject  for  specific  deduction  or 
abatement  from  the  true  value  of  the  shares 
of  stock  when  presented  to  be  assessed  for 
purposes  of  taxation.  It  is  exclusively  with 
the  shares  of  stock,  and  their  true  value,  as 
representing  the  entire  corporate  assets, 
I  that  the  tax  commissioner  has  to  deal,  and 
not  with  the  nature  and  locality  of  the  in- 
I  vestment  of  the  capital  stock  of  the  cor- 
I  poration,  except  as  to  the  real  estate  of  the 
I  company  situate  within  this  state."  Amer- 
ican Coal  Co.  V.  County  Com'rs  of  Allegany 
Co.,  5©  Md.  185;  Dwight  v.  Mayor,  etc.,  12 
Allen,  316;  Bank  v.  Sedgwick,  lOi  U.  S.  Ill, 
20  L.  Ed.  70S;  Kelley  v.  Rhoads  (Wyo.)  51 
I  Pac.  503. 

The  question  remains  whether  the  indl- 
:  vldual  stockholders  were  entitled  to  have 
'  their  debts  deducted  from  the  value  of  their 
I  stock,  or,  rather,  whether  the  bank  was  en- 
!  titled  to  have  such  deductions  made  from 
the  valuation  of  the  capital  stock.  It  ap- 
j  pears  that  Individual  debts  owed  by  resi- 
dent shareholders  were  deducted  from  the 
value  of  their  shares,  but  such  deductions 
were  refused  nonresident  shareholders  by 
the  assessing  officers.  The  court,  however, 
allowed  the  detlnctlons  also  to  be  made  as 
to  nonresidents.  Certainly,  if  shareholders 
who  are  residing  in  this  state  are  entitled 
to  deduct  their  debts  from  the  value  of  their 
shares,  those  who  are  residing  in  another 
state  are  likewise  entitled.  The  law  per- 
mits no  discrimination  between  the  two 
classes  of  shareholders  In  national  banks, 
and  the  distinction  attempted  to  be  made  by 
the  assessing  officers  would  be  a  clear  and 
unjust  dlscrimlnntlon  in  favor  of  resident 
owners  of  stock,  and  it  would  be  difficult  to 
assign  any  good  reason  therefor,  for  the 
nonresident,  the  same  as  the  resident,  stock- 
holder, may  have  debts  which  he  owes  in 
tills  state,  and  the  capital  of  both  alike  Is 
Invested  in  the  bank.  Xo  such  discrimina- 
tion Is  tolerated  by  the  laws  of  this  state  or 
of  the  United  States.  Aside  from  the  fact, 
however,  that  no  such  unfriendly  discrimi- 
nation can  be  permitted,  by  what  authority 
can  any  such  deduction  be  made,  whether 
the  stock  be  held  l)y  a  resident  or  nonresi- 
dent? In  vain  have  we  searche<l  the  con- 
stitution and  statutory  provisions  of  this 
state  relating  to  the  subject  of  taxation  for 
the  existence  of  such  a  power,  and  none  has 
been  pointed  out  by  counsel  on  either  side. 
The  <i>n8titutlon  provides  for  the  deduction 
of  "debts"  from  "credits."  Init,  as  we  have 
seen,  that  provision  does  not  authorize  a  de- 
duction of  "debts"  from  "stocks."    Stocks 
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are  not  credits  any  more  than  credits  are 
stocks,  within  the  definition  of  the  statute 
respecting  tlie  term  '•credit."  As  has  al- 
readj-  been  observed,  "credits"  and  "stoclcs," 
under  our  system  of  taxation,  are  separate 
«nd  distinct  species  of  property.  Neither 
one  Includes  the  other,  and,  as  the  framers 
of  our  constitution  have  seen  fit  to  single 
out  and  mention  "credits"  as  the  kind  of 
property  from  which  "debts"  might  be  de- 
<lucte<l.  tliey  have  expressed  an  intention  to 
prohibit  the  detluction  of  debts  from  any 
other  species  of  property.  The  expression 
of  the  one  excludes  every  other  kind.  No 
doubt  tlie  banliins  coi-poration  in  Its  capac- 
ity as  an  artiliclai  iM-r.son— as  a  distinct  en- 
tity—has tiie  rijrlit  to  have  its  debts  con- 
tracted by  it  in  the  conduct  of  its  banking 
l>usiness  deducted  from  its  credits  or  the 
moneyed  capital  employed,  for  that  Is  nec- 
essary to  determine  the  real  value  of  the 
stock,  wiiich  value  amounts  simply  to  what 
<'an  be  realized  from  the  property  of  the 
i'orporation  after  its  ol>ligation8  are  paid. 
This  will  reduce  tlie  value  of  tlie  credits  or 
capital  in  the  amount  of  tlie  debts,  and,  as 
the  value  of  the  credits  or  capital  enters  in- 
to the  value  of  the  shares,  the  value  of  the 
shares  will  be  proportionately  reduced  for 
the  purpose  of  the  assessment.  In  this  way 
the  individual  shareholder  receives  the  ben- 
efit of  the  deduction  of  debts  from  credits, 
■and  such  is  the  only  way  in  which  he  Is 
entitled  to  any  deduction  from  the  value  of 
his  stock.  But  the  law  does  not  authorize 
the  bank  to  deduct  debts  disconnected  from 
the  banking  business,  nor  the  bank  or  share- 
holder to  have  his  individual  debts  deducted 
from  the  value  of  his  shares  of  stock.  The 
debts  Incurred  in  the  conduct  of  the  corpo- 
rate business  are  deducted  from  the  credits 
-or  moneyed  capital,  so  tliat  the  actual  value 
of  the  capital  employed  may  be  determined, 
and  the  taxes  levied  tiiereon. 

Under  the  system  of  taxation  prescribed 
by  the  constitution  and  statutes  of  this 
state,  a  banking  corporation,  state  or  na- 
tional, has  the  same  immunity  from  excess- 
ive taxation,  and  the  same  right  to  deduc- 
tions of  debts  from  credits,  as  any  other  cor- 
poration or  any  private  person  lias:  but  "to 
place  the  holder  of  nntioual  bank  shar*»s  In- 
to the  class  of  bankt-rs,  and  treat  his  shares 
•as  stocks  until  the  net  value  Is  fixed,  and 
then  change  his  stock  into  a  cretlit,  and 
t>ike  him  out  of  the  class  of  bankers,  and 
place  him  into  tlie  class  of  private  individ- 
uals, so  as  to  enable  Iiim  still  further  to  re- 
duce his  stock  tiuis  dianged  Into  a  credit, 
b.y  deducting  tliercfrom  his  legal  l)ona  fide 
•debts,  would  be  discriminating  in  favor  of 
such  national  bank  shareholder,  and  would 
be  giving  him  two  ciiances  to  escape  taxa- 
tion, while  other  l)ankers  and  private  in- 
dividuals iiave  but  one."  Chapniiin  v.  Bank, 
5(!  Ohio  St.  aiO,  47  N.  E.  54;  Bank  v.  Cliap- 
man,  173  U.  S.  20,">,  19  Sup.  Ct.  4()7.  43  L.  Ed. 
«(!»;  Dutton  V.  Bank,  53  Kan.  440.  3(>  Pac. 
.710;  Bressler  v.  Wayne  Co.,  32  Neb.  834,  47 


N.  W.  787,  13  L.  R.  A.  614;  People  v.  Dolan, 
3(J  N.  M.  DD;  National  Bank  of  Commerce  of 
Seattle  v.  City  of  Seattle,  »  Wash.  608,  38 
Pac.  219;  First  Nat.  Bjink  of  St.  .Joseph  v. 
St.  Joseph,  40  Mich.  520,  9  N.  W.  W.8;  First 
Nat.  Bank  of  Aberdeen  v.  Chehalis  Co.,  6 
Wash.  04,  32  Pac.  1015;  Williams  v.  Weaver, 
75  N.  Y.  30;  McVeagh  v.  City  of  Chicago, 
49  111.  318. 

Nor  are  the  provisions  of  our  constitution 
and  statutes  respecting  taxation  in  conflict 
with  8»>ction  .V219  of  the  Revised  Stjitutes  of 
the  I'nited  Slates,  which  reads  as  follows: 
"Notiilug  herein  shall  prevent  all  the  shares 
In  any  association  from  being  lucludtHl  In 
the  valuation  of  the  personal  property  of  the 
owner  or  bolder  of  such  shares,  in  assessing 
taxes  Imposed  by  authority  of  the  state 
within  which  the  association  Is  located;  but 
tlie  legislature  of  each  state  may  determine 
and  direct  the  manner  and  place  of  taxing 
all  the  shares  of  national  banking  associa- 
tions locate<l  within  the  state,  subject  only 
to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed 
upon  otiier  moneyed  capital  In  the  hands 
of  Individual  citizens  of  such  state,  and  that 
the  shares  of  any  national  banking  associa- 
tion owned  by  nonresidents  of  any  state 
shall  be  taxed  in  the  city  or  town  where 
the  bank  is  lo<'ated,  and  not  elsewhere. 
Nothing  herein  sliall  be  construed  to  ex- 
empt the  real  property  of  associations  from 
eltiier  state,  county,  or  municipal  taxes,  to 
the  same  extent,  according  to  its  value,  as 
i  otlier  real  property  la  taxed."  In  this  sec- 
I  tion  the  legislature  of  every  state  Is  given 
express  power  to  include  within  the  sub- 
jects of  taxation  the  "shares  of  national 
liunking  associations  located  within  the 
slate."  subject,  however,  to  the  restrictions 
that  such  shares  shall  not  be  taxed  at  a 
greater  rate  than  "other  moneyed  capital  in 
the  hands  of  individual  citizens  of  tlie  state." 
and  that  those  owned  by  nonresidents  "sball 
be  taxed  in  the  city  or  town  wiiere  the 
bank  Is  locate<i,  and  not  elsewhere."  Ex- 
aminati(m  and  comparison  will  show  that 
the  several  sections  of  tiie  constitution  and 
Revised  Statutes  of  this  state,  hereinbefore 
construed,  are  entirely  in  harmony  with 
the  feileral  statute.  No  purpose  to  discrimi- 
nate against  shareholders  in  national  banks 
is  manifest.  The  taxation  of  the  shares  and 
property  of  the  two  classes  of  banks,  state 
and  national,  is  precisely  the  same,  and 
such  shares  and  property  are  taxed  at  no 
higher  rate  than  is  the  property  of  other 
corporations  and  of  individuals.  The  assess- 
ment of  all  ta.vable  property,  whether  of  cor- 
porations or  individuals,  must  be  at  its  full 
casii  value.  Nor  is  it  shown  that  the  sys- 
tem of  taxation  pursued  in  this  state  dis- 
criiiiinutes  In  any  way  material  in  its  prac- 
tical oiM>ratIon  against  the  holder  of  shares 
in  national  banks. 

Under  our  laws  such  sliares,  the  same  as 
shares  in  state  banks  or  other  corporations, 
ore  Imowu  as  s^oclis,  or  Investments  in  stock. 
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and  ar«  not  credits  from  which  debts  can  he 
deducted.    Such  stocks  are  not  to  be  assess- 
ed at  a  different  rate  In  one  Institution  than  in 
another.    Stocks  In  national  banks,  In  Incor- 
porated state  banks,  and  In  unincorporated 
banks  are  all  subject  to  the  same  system  of 
tasiatlon,  and  we  perceive  no  discrimination 
in  favor  of  either  class,  nor  as  against  either 
of  those  classes  In  favor  of  private  taxable 
property.    By  enacting  the  federal  statute, 
congress   doubtless   Intended   to   establish   a 
national  banking  system,  so  as  to  obtain  a 
secure  and  uniform  currency  for  the  people, 
and  facilitate  the  operations  of  the  treasury 
of  the  United  States.    The  banks  under  this 
system  were  to  be  furnished  with  private 
capital.    The  capital,  so  far  as  it  was  security 
for  their  circulating  notes,  was  to  be  invested 
In  United  States  bonds  for  the  protection  of 
the    government    and    the    people.    Neither 
these  bonds,  nor  the  shares  of  stock  held  by 
Individuals,  nor  the  capital,  however  Invest- 
ed, nor  the  banks,  were  taxable  by  the  statea 
in  which  the  banks  were  located,  without  the 
consent  of  congress.    Such  consent  was  grant- 
ed, and  power  to  tax  them  conferred  upon  the 
states  by  congress  In  the  statute  referred  to, 
subject   to   the   restrictions   or    limitations 
therein   contained.     Those   limitations   were 
donbtless  necessary  to  prohibit  discrimination 
In  favor  of  state  banks  and  individuals  doing 
similar  business,  and  the  imposition  of  bur- 
dens  which   would   prevent   private   capital 
from  seeking  Investment  in  the  institutions 
which  It  was  the  object  of  the  enactment  to 
establish  and  promote.    "The  main  purpose," 
says  Mr.  Justice  Matthews  In  Mercantile  Bank 
V.  aty  of  New  York.  121  U.  S.  138,  7  Sup.  Ct 
826,  30  L.  Ed.  895, "of  congress  infixing  limiU 
to  state  taxation  on  Investments  In  the  shares 
of  national  banks,  was  to  render  it  Impossible 
for  the  state.  In  levying  such  a  tax,  to  create 
and  foster  an  unequal  and  unfriendly  com- 
petition, by  favoring  institutions  or  individ- 
uals carrying  on  a  similar  business,  and  op- 
erations and  Investments  of  a  like  character. 
The  language  of  the  act  of  congress  is  to  be 
read  in  the  light  of  this  policy."    There  Is 
nothing  In  the  federal  statute  which  pro- 
hibits the  deduction  of  debts  from  credits 
when  such  deductions  do  not  constitute  an 
unfriendly    discrimination    against    national 
banks.    Nor  does  the  term  "moneyed  cap- 
ital," employed  in  that  statute,  require  that 
where,  as  under  our  system  of  taxation,  debts 
may  be  deducted  from  credits,  the  individual 
detits  of  a  shareholder  in  a  national  bank 
must  be  deducted  from  the  value  of  the 
stock.    The  term  "moneyed  capital"  as  there 
used  does  not  include  money  which  does  not 
come  into  competition  with  the  business  of 
the  bank,  and  debts  disconnected  from  such 
business  cannot  be  deducted  from  the  amount 
of  the  capital.    Nor  can  the  shares  of  stock 
of  such  a  bank  be  treated  as  credits.    There- 
fore the  refusal  by  the  assessing  officers,  on 
application  of  the  bank,  to  deduct  the  indi- 
vidual debts  of  nonresident  shareholders  from 
the  value  of  the  stoclt,  is  not  an  illegal  dis- 


crimination against  a  national  bank,  and 
hence  no  such  deduction  can  be  enforced  by 
the  bank.  Bank  v.  Ayers,  160  U.  S.  600.  16 
Sup.  a.  412,  40  L.  Ed.  573;  Bank  v.  Chap- 
man, 173  U.  S.  205,  19  Sup.  Ct  407,  43  L. 
Ed.  669;  First  Nat  Bank  of  Aberdeen  v. 
Chehalls  Co.,  166  U.  S.  440,  17  Sup.  Ct  629. 
41  L.  Ed.  1069;  Bank  of  Commerce  v.  City 
of  Seattle.  106  U.  S.  403,  17  Sup.  Ct  996,  41 
L.  Ed.  1079;  Mercantile  Nat  Bank  of  City  of 
New  York  v.  Mayor,  etc.,  of  City  of  New 
York  (C.  C.)  28  Fed.  776;  Richards  v.  Incor- 
porated Town  of  Rock  Rapids  (a  G)  31  Fed. 
505.  We  are  of  the  opinion  that  the  court 
erred  In  rendering  a  decree  In  favor  of  the 
plaintitr.  .Tudgment  ought  to  have  been  en- 
tered in  favor  of  the  defendant  for  costs. 
The  case  must  therefore  be  reversed,  with 
costs,  and  remanded,  with  instructions  to  the 
court  below  to  set  aside  its  decree,  and  enter 
Judgment  in  accordance  herewith.  It  is  so 
ordered. 

MINER  and  BASKIN.  JJ.,  concur. 


(22  Utafc.  179) 

SILCOCK  V.  RIO  GRANDE  W.  BY.  CO. 

(Supreme  Court  of  Utah.     June  6,   1000.) 

ACCIDENT  AT  CROSSING  —  DAMAGES  —  NEOU- 

GE.N'CE  —  CONTRIBUTORY  NGGLIQENCB  — 

NONSUIT— QUESTION   FOR  JURY. 

_  1.  In  a  suit  for  damages  on  account  of  plain- 
tiff's horses  having  been  run  over  and  killpd 
by  defendant's  train,  where  it  appeared  that 
plaintiff  bad  been  at  the  place  of  the  accident 
on  a  previous  occasion  when  the  same  train 
passed;  that  plaintiff  knew  it  was  a  fast 
train  and  did  not  stop  there;  that  he  knew 
about  the  usual  time  for  the  train  to  pass, 
and  that  he  had  not  seen  or  heard  it  pass  on 
his  way  to  the  depot;  that  plaintiff  drove  his 
horses  to  within  "twenty  or  thirty  feet"  of  the 
track,  and  left  them  standing  there  without 
tying,  and  went  to  a  ooint  about  GO  feet  on  the 
other  side  of  the  track, — want  of  ordinary  care 
and  contributory  neglii^enoe  on  the  part  of  plain- 
tiff are  sufficiently  shown,  and  a  nonsuit  was 
properly  granted. 

2.  Where  a  person  permits  a  team  to  stand 
upon  a  public  highway  in  close  proximity  to  a 
railroad  track,  or  is  about  to  cross  such  track, 
he  is  bound  to  look  and  listen,  in  order  to  avoid 
an  approaching  train,  and  the  happening  of  au 
accident  Bunnell  v.  Railway  Co.,  44  Pac. 
927.  13  Utah,  314. 

3.  The  principle  which  requires  that  ■  man 
shall  use  bis  ears  and  eyes  m  crossine  a  rail- 
road track,  80  far  as  he  has  opportunity  to  do 
so,  equally  demands  that  he  shall  employ  his 
faculties  In  managing  his  team,  ond  thus  ke(>n 
out  of  danger.  Clark  ▼.  Railroad  Co.  (Uuh)  59 
Pac.  92. 

4.  Even  though  it  be  admitted  that  respond- 
ent was  ncgliKcnt  in  some  things,  still  if  the 
evidence  introduced  by  appellant  in  attempting 
to  prove  his  case  shows  that  his  own  negli- 
gence contributed  to,  and  was  the  proximate 
cause  of,  the  injury,  the  question  ot  negligence 
becomes  one  of  law.  for  the  court.  Cowe  v. 
Salt  T.nke  City,  44  Pnc.  lOsV).  13  Utah,  01. 

5.  Where  the  plaintiff  in  a  suit  to  recover 
damages  for  injuries  shows  by  his  own  evi- 
dence that  he  was  guilty  of  contributory  neg- 
ligence which  was  the  proximate  cause  of  such 
injuries,  the  defense  is  relieved  from  the  bur- 
den of  proving  such  negligeuce,  and  the  plain- 
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tiff  cannot  recoTer.  Clark  y.  Railroad  Co. 
(Utah)  59  Pac.  92. 

(Syl)abua  by  the  Court.) 

Appeal  from  dietrict  court,  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Action  by  Alma  D.  Sllcock  against  the  Rio 
Grande  Western  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

D.  Harrington  and  G.  M.  SulIlTan,  for  ap- 
pellant. Bennett,  Harkuess,  Howat,  Suther- 
land &  Van  Cott,  for  respondent. 

BARTCH,  C.  J.  This  action  was  brought 
to  recover  damages  for  Injury  to  personal 
property  and  for  personal  injuries  claimed  to 
have  been  occasioned  through  the  negligence 
of  the  defendant.  It  was,  among  other 
things,  alleged  in  the  complaint  that  the  de- 
fendant, in  disregard  of  Its  duty,  failed  to 
announce  the  arrival  of  its  train,  and  care- 
lessly, unlawfully,  and  negligently  ran  and 
managed  a  locomotive  and  train  belonging 
to  it,  on  its  track,  crossing  a  public  high- 
way, and  "that  the  same  ran  against  and  par- 
tially over  said  property,"  killing  a  span  of 
mares,  and  injuring  other  personal  property 
and  the  plaintiff.  The  defendant,  in  its  an- 
swer, denied  negligence  on  Its  part,  and  char- 
ged that  the  plaintiff  was  guilty  of  negligence 
which  caused  the  injuries  of  which  he  com- 
plains. From  the  testimony  of  the  plaintiff. 
It  appears  that  on  January  29,  1898,  he  went 
with  his  team  to  defendant's  railway  station 
to  purchase  coal.  When  he  arrived  there  he 
stopped  his  team  at  a  point  on  tue  public  road 
"twenty  to  thirty  feet"  from  the  railway 
track,  facing  the  same.  He  then  applied  the 
brake,  and  tied  the  lines  to  his  wagon,  and 
went  to  the  depot,  on  the  north  side  of  the 
highway,  to  arrange  with  the  agent  for  the 
coal.  The  agent  not  being  there,  he  stepped 
west  across  the  track,  about  60  feet,  to  the 
coal  bins,  to  ascertain  if  there  was  any  coal 
to  be  had.  While  there  be  heard  the  rum- 
bling of  an  Incoming  train,  which  was  then 
close  to  the  station,  and  hastened  back  to  his 
team,  and  got  Into  the  wagon  and  hold  of  the 
lines,  when  his  horses  became  frightened  and 
unmanageable  and  collided  with  the  train. 
The  injuries  resulted  from  the  collision.  The 
whistle  on  the  engine  was  not  blown,  nor  the 
bell  rung,  until  Immediately  at  the  crossing. 
It  waa  the  north-bound  passenger  train,  call- 
ed the  "Flyer,"  running  at  a  rate  of  50  to  60 
miles  an  hour.  That  train,  according  to 
plaintiffs  testimony,  generally  passed  there 
somewhere  "about  a  quarter  to  twelve,"  but 
on  this  occasion  it  arrived  about  "half  past 
twelve  or  a  quarter  to  one."  The  plaintiff 
had  not  noticed  it  come,  but  supposed  that 
it  had  gone.  He  testified  that  this  particular 
train  generally  went  through  there  rapidly, 
—rapidly  enough  to  probably  frighten  his 
team.  He  also  testified  that  on  a  previous 
occaRion,  with  a  load  of  beets,  he  stopped  at 
the  same  place  while  the  train  was  passing, 
sat  in  the  wagon,  and  held  the  team.  Such 
are,  substantially,  the  material  facts  shown 


by  the  plaintUTs  testimony.  After  he  rest- 
ed his  case  the  defendant  made  a  motion  for 
a  nonsuit  upon  the  grounds  that  no  negli- 
gence on  the  part  of  the  defendant  was 
shown,  and  that  the  evidence  shows  that  the 
plaintiff  was  guilty  of  negligence  which  con- 
tributed proximately  to  the  injury.  The  mo- 
tion waa  austained,  and  the  plaintiff  ap- 
pealed. 

The  decisive  question  presented  is,  was  the 
appellant  guilty  of  such  contributory  negli- 
gence as  prevents  bis  recovery?  That  Is,  as- 
suming that  the  respondent  was  negligent 
in  not  sounding  the  whistle  or  ringing  the 
bell  at  a  proper  distance  from  the  public 
crossing,  was  the  appellant  guilty,  as  shown 
by  bis  own  evidence,  of  negligence  which 
contributed  proximately  and  maierially  to 
the  accident,  so  tliat,  as  matter  of  law,  he 
cannot  be  permitted  to  recover?  Due  con- 
sideration of  the  facts  and  circumstances  ap- 
pearing in  evidence  impels  the  conclusion 
that  this  question  must  be  answered  in  the 
affirmative.  The  proof  leaves  no  room  for 
doubt  that  If  the  appellant  had  proceeded 
with  ordinary  care  about  the  railway  station, 
he  could  have  averted  the  accident.  He  was 
tbere  on  a  previous  occasion  with  his  team 
when  the  same  train  passed  at  a  rapid  rate 
of  speed,  and  knew  that  it  waa  a  fast  train, 
and  would  probably  frighten  his  horses  in 
passing  tbem.  He  knew  about  the  usual 
time  when  it  passed  the  crossing,  and  that  It 
did  not  stop  there;  and,  althouga  the  regular 
time  for  Its  arrival  had  passed,  still  he  had 
not  seen  nor  heard  it  pass,  on  his  way  to  the 
depot.  Aware  of  these  things,  he  had  no 
right  to  assume  that  it  h&A  passed.  He  was 
chargeable  with  knowledge  of  the  fact  that 
the  train  might  be  late,  and  that  it  or  any 
other  train  might  pass  there  at  any  time;  the 
track  on  which  the  train  was  running  being 
the  main  line  of  the  respondent's  system. 
Under  such  circumstances,  for  the  appellant 
to  drive  his  horses  to  within  "twenty  or 
thirty  feet"  of  the  track,  and  then  leave  them 
standing  there  on  the  highway  alone,  with- 
out being  tied,  and  without  so  far  as  appears 
from  the  evidence,  looking  or  listening  for  a 
train,  and  go  to  the  depot,  tbence  to  the  coal 
■?hed,  00  feet  across  the  track,— the  team  re- 
maining all  the  while  so  untied,— is,  to  say 
the  least  culpable  negligence.  Suppose  by 
the  striking  of  the  team  the  train  had  been 
derailed  and  some  person  killed;  would  not 
the  act  of  thns  carelessly  leaving  the  team 
within  20  or  30  feet  of  the  track,  unattended, 
have  been  characterized  as  gross  negligence? 
Yet  the  more  serious  conseqaence  would  not 
have  changed  the  character  of  the  act  The 
appellant  was  bound  to  exercise  ordinary 
care,  and  that  according  to  the  facts  disclos- 
ed, demanded  that  the  team  should  be  left 
at  a  greater  distance  from  the  track,  or  at 
least  securely  tied.  Such  care  also  required 
him  to  look  and  listen  for  an  approaching 
train  before  and  after  leaving  his  team.  No 
rule  of  law  authorizes  a  person  to  thus  reck- 
lessly  leave   his   team    upon   the   highway, 
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wKhin  a  few  feet  Of  a  i^trdjr  track,  mlat- 
teoded,  iuod  not  even  tied.  ■  In  Bunnell  v. 
Railway  Co..  13  Utah,  314.  44  Pac.  927,  where 
the  plaintiff  had  turned  his  cattle  upon  the 
highway  in  the  Ticlnlty  of  a  railway  track, 
unattended,  and  one  of  them  was  killed  by 
a  passing  train,  this  court  said:  "A  proper 
regard  for  the  safety  of  humanity  and  of 
property  forbids  that  a  person  should  turn 
Ills  beasts,  which  can  neither  reason  nor  ap- 
preciate danger,  out  upon  the  highway,  with- 
out a  keeper.  In  the  vicinity  of  a  railway 
'Crossing;  and  especially  is  this  true  where 
auch  person  knows  that  they  must  cross  tiie 
track  to  get  to  the  pasture  where  their  In- 
stinct leads  them.  The  sacrcdness  of  human 
life,  and  commoii  sense,  alike  dictate  this 
mle." 

Although  he  thus  left  his  team  npon  the 
public  highway,  there  Is  nothing  in  the  testi- 
mony to  show  that  the  appellant  either  looked 
or  listened  for  this  or  any  train,  either  before 
or  after  arriving  at  the  depot,  nntil  he  heard 
the  rumbling  noise  as  the  train  approached; 
and  yet  it  appears  that  there  was  nothing  to 
obscure  his  vision,  and  that  one  could  see  a 
quarter  of  a  mile  or  more  down  the  track.  If, 
therefore,  the  appellant,  even  after  be  had  ao 
loft  his  team,  had  used  his  senses,  as  the  law 
required  him  to  do,  he  could,  in  all  probabili- 
ty, have  averted  the  accident.  Having  left 
his  team  in  such  a  reckless  manner,  and  hav- 
ing failed,  as  Indicated  by  the  record,  to  look 
and  listen  or  use  bis  senses,  be  Is  In  no  po- 
sition to  complain  that  tbe  whistle  was  not 
sonnded,  nor  the  bell  struck,  nor  of  any  fail- 
ure of  the  respondent  to  give  notice  of  the 
arrival  of  trains,  because  his  own  carelessness 
contrllNited  so  far  to  the  accident  that  he  has 
no  right  to  complain  of  others.  Negligence 
of  tbe  respondent  In  tbese  particulars,  if  there 
was  any.  was  no  excuse  for  negligence  on  bis 
part.  Where  a  person  permits  a  team  to 
stand  npon  a  public  highway  in  close  prox- 
imity to  a  railroad  track,  or  Is  about  to  cross 
such  track,  he  Is  bound  to  look  and  listen,  in 
order  to  avoid  an  approaching  train,  and  tbe 
bappening  of  an  accident.  Ordinary  care,  un- 
der such  drenmstances  as  are  disclosed  In  this 
case,  requires  this.  In  Rillroad  Co.  v.  Hous- 
ton, 95  U.  8.  097,  24  h.  Ed.  542.  where  a  lady 
was  killed  by  an  approaching  train,  Mr.  .Jus- 
tice rield.  delivering  tbe  opinion  of  the  court, 
«ald:  "She  was  bound  to  listen  and  to  look, 
l>efore  attempting  to  cross  tbe  railroad  track, 
in  order  to  avoid  an  approaching  train,  and 
not  to  walk  carelessly  Into  tbe  place  of  possi- 
ble danger.  Had  she  used  her  senses,  she 
could  not  have  failed  both  to  hear  and  to  see 
tbe  train  which  was  coming.  If  she  omitted 
to  use  them,  and  walked  thoughtlessly  upon 
the  track,  she  was  guilty  of  culpable  negli- 
gence, and  so  far  contributed  to  her  injuries 
as  to  deprive  her  of  any  right  to  complain  of 
others."  Tbe  appellant  having  been  familiar 
with  the  locality  of  the  crossing,  and  knowing 
that  a  train  was  liable  to  pass  there  at  any 
time,  and  that  the  train  In  question  was  us- 
-nally  run  at  a  high  rate  of  speed  without 


atoitping  at  that  plaoe,  It  was  negligence  on 
his  part. to  place  himself  and  team  in  such  a 
t)o8ltion  that  be  could  not  control  it  when 
the  train  passed  them.  "The  principle  which 
requires  that  a  man  shall  use  his  ears  and 
eyes  In  crossing  a  railroad  track,  so  far  as  he 
has  opportunity  to  do  so,  equally  demands 
that  he  shall  employ  bis  faculties  In  mana- 
ging his  team,  and  thus  keep  out  of  danger." 
Salter  v.  Railroad  Co.,  75  N.  Y.  273;  Schae- 
fert  V.  Railway  Co..  62  Iowa,  024,  17  N.  W. 
893;  RaUroad  Co.  v.  Talbot,  48  Neb.  027,  67 
N,  W.  599;  Schofleld  v.  Railway  Co.,  114  U. 
8.  615,  5  Sup.  Ot.  1125,  29  I*  Bd.  224;  Brady 
T.  Railway  Co.  (Neb.)  80  N.  W.  809;  Railway 
Co.  v.  Howard  (Ind.  Sup.)  24  N.  E.  892;  Stahl 
T.  Railroad  Co..  117  Mich.  273,  75  N.  W.  029. 

Nor  did  the  fact  that  this  particular  train 
waa  behind  time  relieve  the  appellant  from 
bis  duty  of  exercising  ordinary  care  at  and 
about  the  railroad  crossing,  to  avoid  accident. 
Railroad  corporations  have  the  right  to  run 
their  trains  at  any  and  all  times,  and  trav- 
elers npon  a  highway,  at  a  railway  cross- 
ing, are  entitled  to  no  exemption  from  care 
and  vigilance  because  trains  are  not  run  at 
regular  schedule  time.  In  Clark  v.  Rail- 
road Co.,  59  Pac.  92,  this  court,  speaking 
through  Mr.  Justice  Baskln.  said:  "A  rail- 
road has  as  much  right  to  use  special  trains 
as  to  use  regular  trains.  As  to  how  many 
or  at  what  time  a  railroad  company  shall 
run  trahis  over  Its  track,  is  not  restricted  by 
law.  It  is  a  matter  of  common  knowledge 
that  the  necessities  of  railroad  transporta- 
tion require  the  frequent  use  of  special 
trains,  and  that  such  trains  are  liable  to 
pass  along  the  track  at  any  time." 

Nor  can  the  fact  that  the  train  In  ques- 
tion was  run  at  a  high  rate  of  speed  avail 
tbe  appellant.  Tbe  accident  happened  at  a 
highway  crossing  In  the  country.— outside. 
BO  far  as  shown  by  the  testimony,  of  ti--- 
limits  of  any  village  or  city, — where  tbe  rail- 
road company  was  not  limited  to  any  par- 
ticular rate  of  speed.  Tbe  company  was 
therefore  entitled  not  only  to  run  its  trains 
at  any  and  all  times  to  suit  the  business 
demands  of  the  people,  but  also  at  such  rate 
of  speed  as  the  condition  of  Its  roadbed 
would  permit,  so  as  to  afford  rapid  transit 
to  tlie  public:  and  there  is  nothing  to  show 
that  the  train  In  question  was  run  more 
rapidly  than  tbe  condition  of  tbe  roadbed 
warranted.  In  Bunnell  v.  Railway  Co..  su- 
pra, this  court  said:  "Unless  the  condition 
of  its  road  demands  it.  a  railroad  company 
is  not  required  to  rim  Its  trains  at  a  low 
rate  of  speed  through  a  sparsely-settled 
country,  or  to  chock  the  same  at  ordinary 
highway  crossings,  outside  of  cities  and  vil- 
lages, and  to  do  so  would  greatly  Interfere 
with  Its  usefulness  as  a  common  carrier." 

If  It  be  admitted  that  tbe  respondent  was 
negligent  as  to  some  of  the  matters  referred 
to.  still  the  evidence  Introduced  by  the  ap- 
ppllnnt  In  attempting  to  prove  his  cnse 
RliowR  clearly  that  his  own  negligence  con- 
tributed to,  and  was  the  proximate  cause  of. 
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the  Injury.  Th«  lirealstlble  oondnsloii  from 
an  examination  of  all  the  testimony  la  that 
the  proof  la  of  anch  a  character  that.  If 
taken  with  erery  legitimate  Inference  whlcb 
a  Jury  could  Justifiably  draw  from  It,  It  la 
Insufficient  to  aupport  a  verdict  In  anch 
case  the  question  of  negligence  la  one  of 
law,  for  the  court  The  nonault  waa  there- 
fore properly  granted.  Lowe  t.  Salt  Lake 
City,  13  Utah,  91,  44  Pac  1060.  Where  the 
plaintiff,  in  a  suit  to  recover  damages  for 
Injuries,  shows  by  his  own  evidence  that  he 
was  guilty  of  contributory  negligence  which 
waa  the  proximate  cause  of  auch  injuries, 
the  defense  Is  relieved  from  the  burden  of 
proving  such  negligence,  and  the  plaintiff 
cannot  recover.  This  court.  In  Bunnell  v. 
Railway  Co.,  supra,  as  to  the  question  of 
contributory  negligence,  said:  "Generally 
contributory  negligence  Is  a  matter  of  de- 
fense, and  must  be  alleged  and  proven  by 
the  defendant;  but  where  the  testimony  on 
the  part  of  the  plalntifC,  who  seeks  to  re- 
cover damages  for  Injuries  resulting  from 
negligence,  shows  conclusively  that  bis  own 
negligence  or  want  of  ordinary  care  waa  the 
proximate  cause  of  the  Injury,  be  will  not 
be  permitted  to  recover,  even  though  the 
answer  contains  no  averment  of  contribu- 
tory nefrllgence."  Clark  v.  Railway  Co. 
(Utah)  59  Pac.  92;  Schofleld  v.  Railway  Co., 
114  U.  S.  616,  6  Sup.  Ct.  1125,  2»  L.  Ed.  234; 
Pepper  t.  Southern  Pac.  Co.,  105  Cal.  380, 
88  Pac.  974;  Baiter  v.  Railway  Co.,  75  N. 
Y.  273;  Railroad  Co.  t.  Houston,  05  U.  S. 
«97.  24  L.  Ed.  542;  Railroad  Co.  v.  Talbot, 
48  Neb.  (527.  67  N.  W.  599;  Brady  v.  Rail- 
way Co.  (Xeb.)  80  N.  W.  809. 

We  discover  no  reversible  error  in  the  rec- 
ord.   The  Judgment  Is  affirmed,  with  costs. 

MINER  and  BASEIN,  JJ.,  concur. 


(22  Utah.  138) 

WHITE  et  al.  r.  RIO  GRANDE  W.  KT.  CO. 
(Supreme  Court  of  Utah.     June  4,  1900.) 

MOTION  FOR  NONSUIT— SUFFICIENCY. 

1.  A  party  moving  for  a  nonsuit  must,  in  his 
motion,  spocif.v  pai'tictitnrly  the  points  relied 
on  for  such  nonsuit,  and  thereby  call  the  at- 
tention of  the  court  and  the  opposite  party  to 
the  points  of  his  objections.i 

2.  A  motion  for  a  nonsuit  on  the  ground  that 
"there  is  no  evidence  to  show  negligence  to- 
wards deceased  for  which  an  action  will  He 
against  defendant  in  favor  of  plaintiffs,  or 
either  of  them,"  does  not  advise  the  plain- 
tiffs of  the  exact  defects  in  the  proof  relied  on 
by  defendant,  and  should  have  been  overruled. 

(Syllabus  by  the  &>urt) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Action  by  John  E.  White  and  Ann  White 
against  the  Rio  Grande  Western  Railway 
Company.  Judgment  for  plalntiffa  Defend- 
ant appeals.    Reversed. 

»  Lewis  V.  Mining  Co.  (Utah)  «1  Pac.  8«0;  Frank  v. 
Mining  Co.,  19  UUb.  36,  56  Pac  41t;  Mclntyra  V. 
MlolDg  Co.  (Utah)  (0  Fac  6M. 


Patterson  ft  Moyer,  for  appelant  Ben- 
nett, HarknesB,  Howat,  Sutberland  ft  Van 
Oott,  for  remnmlentfc 

BASKIN,  3.  This  Is  an  action  in  whldi 
the  plaintiffs  seek  to  reooTer  damages  for 
the  deatlk  of  tbelr  son,  Thomas  F.  White, 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  company.  At  the 
dose  of  the  testimony  offered  by  plaintiffs, 
on  motion  of  defendant,  a  nonsuit  was 
granted.  The  following  is  the  only  ground 
stated  In  the  motion,  to  wit:  "There  is  no 
evidence  to  show  negligence  towards  Thom- 
as F.  White,  deceased,  for  which  an  action 
will  lie  against  defendant  in  favor  of  plain- 
tiffs, or  either  of  tbem."  Among  the  as- 
signments of  error  by  the  appellants  Is  the 
following:  "The  court  erred  in  sustaining 
defendant's  motion  for  nonsuit  in  tbis: 
That  said  motion  was  made  in  general 
terms,  and  the  particular  grounds  on  whieli 
the  motion  was  made  were  not  sufficiently 
called  to  the  attention  of  the  trial  Judge  and 
of  the  plaintlCTs  at  the  time  the  motion  was 
made,  and  was  Insufficient  to  raise  any 
question  on  which  the  court  could  properly 
pass  at  that  time." 

This  court  St  the  February  term,  in  the 
case  of  Lewis  v.  Mining  (^.,  61  Pac.  860, 
held  that  "the  party  moving  for  a  nonsuit 
should,  in  the  motion,  lay  bis  finger  on  the 
exact  point  of  his  objection,  •  •  •  and 
thereby  call  the  court's  attention  and  that 
of  the  opposite  party  to  the  point  on  wiilch 
he  relies."  See,  also,  Frank  v.  Mining  O. 
(Utah)  66  Pac.  419.  and  Mclntyre  v.  Min- 
ing Oo.  (Utah)  60  Pac.  664.  Counsel  for 
the  respondent  contend  "that  the  rule  that 
the  motion  for  a  nonsuit  does  not  specific- 
ally state  the  grounds  of  the  objection  can 
only  be  raised  on  appeal  when  the  motion 
is  denied,  and  the  party  making  the  mo- 
tion complains  that  It  should  have  been 
granted,  or,  when  granted,  by  the  plaintiff 
only  when  he  shows  that  the  defect  could 
have  been  remedied  by  him  if  it  had  been 
called  to  his  attention";  and  In  support  of 
this  contention  state  that  "in  other  cases 
than  those  we  do  not  know  of  a  single  case 
where  the  appellate  court  has  held  that  the 
granting  of  a  nonsuit  or  the  sustaining  of 
an  objection  was  erroneous  because  the  par- 
ticular ground  upon  which  the  motion  for  a 
nonsuit  was  asked  or  objection  made  waa 
not  pointed  out  In  the  motion  or  In  the  ob- 
jection." They  do  not  however,  cite  any 
case  making  any  such  distinction.  In  each 
of  the  cases  hereinbefore  cited,  and  which 
were  decided  by  this  court  the  motion  for  a 
nonsuit  was  granted.  In  the  case  of  Sanches 
V.  Neary,  41  CaH.  487,  the  grounds  of  the 
motion  were:  "First  that  the  plaintiff  bad 
failed  to  show  the  title  to  the  demanded 
premises  to  be  in  himself;  second,  that  be 
had  failed  to  show  that  said  premises  are 
included  in  any  of  the  deeds  offered  In  evi- 
dence, or  in  the  grant  or  patent  to  Sutter." 
The  motion  was  granted  by  the  lower  court, 
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and  In  the  appellate  conrt  the  respondent 
claimed  that  a  certain  deed  Introduced  by 
appellant  did  not  Include  the  premises  In 
controversy.  The  court.  In  Its  opinion,  said: 
"If  the  defendants  [respondents]  Intended  to 
rely,  In  their  motion  for  a  nonsuit,  on  the 
.ground  that  the  deed  from  Sutter,  Jr.,  to 
Brannan  does  not  mdude  the  locus  In  quo, 
they  should  have  distinctly  so  stated  at  thei 
time."  In  the  case  of  Flynn  v.  Dougherty, 
91  Cal.  669,  27  Pac.  1080.  14  I..  R.  A.  230, 
a  motion  for  a  nonsuit  'was  granted,  and 
the  appellate  court,  in  reversing  the  Judg- 
ment and  order,  said:  "The  only  grounds 
stated  by  the  defendant  In  his  motion  for  a 
nonsuit  were  that  the  contract  was  one  for 
the  sale  of  goods  and  chattels,  'and  that 
there  was  no  note  or  memorandum  thereof 
«lgned  by  the  defendants,  nor  any  accept- 
ance or  receipt  of  the  goods  of  any  part 
thereof,  nor  any  payment  of  purchase  mon- 
ey or  any  part  thereof,  as  required  by  the 
provisions  of  section  1024,  subd.  4,  of  the 
Civil  Code;  and  on  the  further  ground  that 
plaintiff  has  failed  to  show  that  he  has  sus- 
tained any  damage  In  any  sum  whatever.' 
The  rule  is  well  settled  that  a  nonsuit  can- 
not stand  unless  the  ground  upon  which  It 
is  supported  was  called  to  the  attention  of 
the  court  and  the  plaintiffs  at  the  time  the 
motion  was  made."  In  the  case  of  Weber 
V.  Insurance  Co.  (Sup.)  44  N.  X.  Supp.  078. 
a  motion  for  a  nonsuit  had  been  granted, 
and  the  appellate  court.  In  reversing  the 
case,  said:  "From  the  record  before  us  it 
does  not  appear  tliat  the  specific  point  was 
made  upon  the  trial  in  the  motion  for  a 
nonsuit  that  the  proof  disclosed  that  the 
Insured  had  not  title  to  a  portion  of  the 
property  insured.  The  point  made  was  that 
the  plaintiff  had  failed  to  show  facts  suffi- 
cient to  constitute  a  cause  of  action,  and 
was  too  general  to  call  the  attention  of  the 
court  to  this  specific  point.  Pratt  v.  In- 
surance CV>.,  130  N.  Y.  220,  20  N.  B.  117; 
Isham  V.  Davidson,  52  X.  Y.  237;  Adams  v. 
Insurance  Co.,  70  N.  Y.  166.  Had  the  at- 
tention of  the  court  been  called  to  this  mat- 
ter, an  opportunity  might  have  been  given 
the  plaintiff  to  give  further  proof  upon  the 
subject  of  notice  which  would  have  been 
conclusive."  In  the  case  of  Perrin  v.  In- 
surance Co.  (City  Ot.  N.  Y.)  61  N.  Y.  Supp. 
240,  it  was  held  that  "a  motion  for  nonsuit 
on  the  ground  that  the  proof  falls  to  sus- 
tain the  allegations  of  the  complaint  must 
specify  the  omissions  relied  on,  so  that  they 
can  be  supplied,  if  possible."  In  this  case 
the  motion  was  granted  by  the  lower  court. 
In  Kafka  v.  Levensohn  (Sup.)  41  N.  Y.  Supp. 
368,  the  court  said:  "The  second  ground  as- 
signed for  dismissal— that  the  plaintiff  has 
failed  to  prove  the  cause  of  action  alleged— 
Is  too  general  to  be  available.  It  falls  to 
point  out  any  specific  defect  in  the  proofs." 
When  the  motion  falls  to  specifically  state 
the  grounds  relied  upon,  the  record  on  ap- 


peal falls  to  Inform  the  appellate  conrt  what 
the  grounds  were,  or  upon  what  grounds 
the  motion  was  granted  or  refused.  Wheth- 
er or  not  the  appellant  could  or  would  have 
corrected  the  defects  if  any  had  been  spe- 
cifically pointed  out  In  the  motion,  this  court 
cannot  determine  from  the  record.  It  is 
enough  that  the  appellant  was  deprived  of 
the  right  of  being  advised  of  the  exact  de- 
fects in  the  proof  relied  upon.  We  are  of 
the  opinion  that  the  motion  in  the  case 
at  bar  should  have  stated  the  particulars 
wherein  the  evidence  failed  to  show  negli- 
gence. The  Judgment  of  the  court  below  Is 
reversed,  at  respondent's  costs,  and  the  case 
remanded  for  a  <)ew  trial. 

B.UITCH.  C.  J.,  and  MINER,  J.,  concur. 


(23  Utah  174) 
MILLER  r.  LIVINGSTON  et  al. 

(Supreme  Court  of  Utah.    June  4,  1000.) 

APPEAL  IN  BQUITY—RBVIEiW— CONSIDERATION 

—  RECITAL  IN  DEED  —  PRIMA 

FACIE  EVIDENCE. 

1.  On  appeal  of  an  equitable  action  the  ap- 
pellate court  will  not  disturb  the  findinpi  and 
decree  of  the  trial  court,  which  had  the  op- 
portunity of  obBervinf!  the  manner  and  beariag 
of  the  witnesses  while  testifying.  In  the  ab- 
sence of  apparent  oversight  or  mistake. 

2.  While  the  recital  of  consideration  in  a 
deed  is  prima  facie  evidence  of  the  amount 
thereof,  it  is  not  conclusive,  and  a  different 
consideration  or  amount  may  be  shown  by  ex- 
traneous evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  conn-' 
ty;    Ogden  Hlles,  Judge. 

Action  by  Thomas  Miller  against  Ellza- 
betli  Livingston,  Sr.,  and  others.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

Rawlins,  Thurman,  Hurd  &  Wedgwood, 
for  appellants.  Zane  &  Rogers,  for  respond- 
ent. 


BARTCH,  C.  J.  It  appears  from  the  rec- 
ord that  on  June  16,  1803,  the  defendants, 
Elizabeth  Livingston,  Sr.,  Archibald  Living- 
ston, John  Livingston,  and  Elisabeth  Living- 
ston, Jr.,  executed  and  delivered  to  the  plain- 
tiff a  promissory  note  in  the  sum  of  $700, 
payable  on  or  before  two  years  after  date 
thereof,  and  secured  the  same  by  mortgage 
upon  certain  real  property  situate  in  Salt 
Lake  City.  On  August  31,  1808,  plainUff, 
claiming  the  note  and  mortgage  to  be  stiU 
due  and  unpaid,  brought  this  action  to  fore- 
close the  mortgage  and  recover  the  amount 
due  on  the  note,  a  certain  sum  alleged  to 
have  been  paid  by  blm  for  taxes  assessed 
against  the  property,  and  a  certain  sum  as 
atlomey'B  fee.  Thereafter  the  defendants 
filed  an  answer  denying  the  Indebtedness, 
and  set  up  a  counterclaim  for  a  balance  of 
$l,.'i33.30,  claimed  by  them  to  be  due  on  the 
purchase  price  of  certain  real  estate  convey- 
ed to  plaintiff  by  Elizabeth  Livingston,  Sr., 
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and  Jane  L.  Winsness,  the  consideration  men* 
tloned  in  the  deed  being  $4,000.  In  his  an- 
swer to  the  counterclaim  the  plaintiff  denied 
any  balance  unpaid,  and  alleged  that  the 
true  consideration  was  but  $3,000,  and  that 
It  was  paid  at  the  time  of  the  purchase.  At 
the  trial  the  main  controversy  between  the 
liartles  was  as  to  whether  the  consideration 
for  the  real  estate  conveyed  to  the  plaintiff 
was  In  fact  $4,000  or  $3,000.  The  court 
found  the  Issues  in  favor  of  the  plaintiff, 
and  entered  a  decree  of  foreclosure.  There- 
upon the  defendants  appealed  to  this  court. 

The  appellants  contend  that  the  court  err- 
ed In  sustaining  respondent's  objection  to 
the  question  asked  the  witness  Elizabeth  Liv- 
ingston, Sr.,  in  rebuttal,  as  follows:  "What 
was  the  agreement  as  to  the  consideration 
for  this  property?"  And  also  to  the  one 
asked  another  witness,  as  follows:  "What 
was  said  in  relation  to  the  consideration?" 
These  questions,  It  appears,  related  to  a  ver- 
bal agreement  respecting  the  consideration 
for  the  property  purchased  by  the  respond- 
ent, claimed  to  have  been  made  between 
the  vendors  and  a  person  who.  It  Is  contend- 
ed, represented  the  vendee,  at  a  time  an- 
terior to  the  execution  and  delivery  of  the 
deed,  in  the  absence  of  the  vendee.  It  was 
shown,  however,  by  a  clear  preponderance 
of  the  evidence,  and  the  court  so  found, 
that  at  the  very  time  of  the  making,  execu- 
tion, and  delivery  of  the  deed,— at  the  final 
consummation  of  the  transaction,— It  was  un- 
derstood between  all  the  parties  that  the 
real  consideration  was  $3.0<K),  and  that  the 
(4,000  consideration  was  Inserted  In  the  In- 
strument of  conveyance  simply  "to  make  It 
appear  better."  It  was  also  shown  that,  at 
the  same  time,  the  $3,000  was  paid  In  full  by 
the  vendee.  Under  the  facts  and  circum- 
stances disclosed  by  the  record,  the  evidence 
thus  sought  to  be  introduced  could  not  avail 
the  appellants,  and  It  was  therefore  properly 
excluded.  It  is  true,  the  testimony  concern- 
ing what  occurre<l  between  the  parties,  as  to 
the  consideration,  at  the  time  of  the  execu- 
tion of  the  deed.  Is  not  all  harmonious,  but, 
the  trial  court  having  had  an  opportunity  to 
observe  the  manner  and  bearing  of  the  wit- 
nesses while  testifying,  and  having  decided 
In  favor  of  the  respondent,  this  court  will 
not,  In  the  absence  of  any  apparent  oversight 
or  mistake,  disturb  its  findings  or  decree. 

While  the  recital  of  the  consideration  In  a 
deed  Is  prima  facie  evidence  of  the  amount 
thereof,  still  a  different  consideration  or 
amount  may  be  shown  by  extraneous  evi- 
dence. Such  recital  is  not  conclusive  of  the 
fact,  e  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  778- 
780. 

We  do  not  deem  It  Important  to  discuss  any 
other  question  presented.  There  appears  to 
be  no  reversible  error  In  the  record.  The 
Judgment  Is  affirmed,  with  costs. 

MIXER  and  BASKIN,  JJ.,  concur. 


FOOAHTy  ▼.  POGARTY.     (Sac.   685.) 

(Supreme  Court  of  California.    June  25,  1900.) 

WATERS  AND  WATER  COURSES  —  USB  —  CON- 
TRACTS—APPROPRIATION— EVI- 
DENCE—Pi  NDINOS. 

1.  Defcndunt's  grnutoi-s  of  the  T.  lot  ajTreed 
with  plaintiff's  grantors  of  the  D.  lot  that  the 
owner  of  the  D.  lot  should  lay  a  larger  pipe 
to  run  water  from  a  spring  on  a  ranch  into  a 
tank  on  the  T.  lot  and  also  a  pipe  from  the 
tank  to  the  I),  lot.  The  latter  pipe  connected 
with  the  tank  about  six  inches  from  the  sur- 
face, and  piaiutiffs  grantors  were  to  hare  the 
water  flowing  through  this  |>ipe.  Under  this 
arrangement  the  water  flowing  through  such 
pipe  was  continuously  used  by  the  owners  of 
the  D.  lot  until  1.S90.  when  the  tank  rottetl 
out.  and  the  pipe  to  the  I>.  lot  was  connected 
to  the  piiie  leudiug  to  the  tank,  with  the  con- 
sent of  defendniit's  grantor,  and  ail  the  wa- 
ter was  used  continuonsi.v  on  the  I),  lot  until 
1898.  Held,  that  the  evidence  did  not  sus- 
tain a  finding  that  the  water  had  been  appro- 
priated by  defendant's  grantors,  and  that  they 
were  the  owners  of  suoh  water,  since  plaintiff's 
grantors,  under  the  agreement,  became  owiiers 
of  the  right  to  tlie  water  flowing  from  the 
tank,  after  five  years'  user. 

2.  Where  plaintiff  claimed  water  diverted  by 
defendants  by  adverse  user  for  six  years,  a 
finding  that  neither  plaintiff  nor  his  grantors 
have  bad  open,  notorious,  adverse  use  of  the 
water  does  not  negative  plaintifTs  claim  of  ad- 
verse user,  since  all  that  is  nect'ssary  to  make 
a  use  adverse  is  a  claim  of  right  and  knowl- 
edge of  the  claim  in  the  adverse  party;  it  may 
be  adverse  without  being  open  an<l  notorious. 

3.  Where  plaintiff  and  his  grantors  had  ac- 
quired the  right  to  use,  and  did  use,  ail  the 
water  that  flawed  through  a  pii)e  from  a  tank 
on  certain  premises,  by  an  agreement  with  the 
owner  of  such  proniiws,  plaintiff's  right  was 
good  against  all  the  world  except  successors 
in  title  to  the  owner  who  made  such  agree- 
ment, and  defendant  must  show  himself  such 
a  successor  in  order  to  maintain  his  right  to 
divert  the  same. 

Oimmlssioners'  decision.  Department  2. 
Appeal  from  superior  court,  Nevada  county. 

Suit  by  J.  P.  Kogarty  against  John  Fo- 
garty  to  enjoin  the  diversion  of  water  flow- 
ing In  a  pipe  to  the  land  of  plaintiff,  and  to 
quiet  plaintiffs  title  to  the  same.  Judg- 
ment for  defendant,  and  from  an  onler  deny- 
ing a  new  trial  plaintiff  appeals.    Kevermnl. 

Thoa.  S.  Ford,  for  apiiellant.  J.  >I.  Wall- 
ing, for  respondent. 

SMITH.  C.  Tiie  suit  was  brought  to  en- 
Join  the  defendant  from  diverting  water  flow- 
ing in  a  pli)e  to  the  land  of  the  plaintiff,  and 
to  quiet  plaintiff's  title  to  the  same.  The 
Judjiiuent  wns  for  the  defendant,  and  the 
.ippeal  is  from  an  order  denying  a  new  trial. 

The  plaintiff  Is  the  owner  of  a  piece  of 
ground  known  as  the  "Doyle  Plac-e."  wliich 
for  many  years  li.is  l>eon  sujipiied  with  wa- 
ter by  means  of  nn  iron  pipe  conveying  water 
tliereto  from  a  spring  on  a  place  known  as 
the  "Thomas  Ranrlio."  which  Is  the  water 
in  controversy;  and  one  of  the  allegations  of 
tlie  complaint  is  "that  the  plaintiff  and  his 
predecessors  in  title  are,  and  have  been  for 
six  years  and  over  last  past  continuously, 
tiie  owners  of    •    •    •    the  said  stn-am  of 


Digitized  by 


Google 


Cal.) 


FOGARTY  V.  FOGARTT. 


671 


.water."  This  allegation  is  denied  In  the  an- 
swer. There  Is  no  direct  finding  on  the  Issue 
thoB  raised,  but  it  Is  fonnd  that  the  water 
was  appropriated  many  years  ago  by  the 
then  owners  of  the  lot  now  owned  by  the 
defendant,  and  known  as  the  "Thompson 
Liot,"— "the  predecessors  in  interest  of  de- 
fendant" therein,— and  "that,  ever  since  the 
appropriation  of  said  water,  defendant  and 
his  grantors  tiave  been  the  owners  •  •  * 
thereof."  Bnt  this  finding,  which  may  be  re- 
garded as  Inferentially  finding  against  the 
plaintiff  on  the  issue  raised  by  his  allega- 
tion of  ownership,  cannot  be  sustained,  tor 
It  appears  from  the  evidence  that  the  plain- 
tiff has  a  clearly  defined  legal  Interest  in 
the  water  right  in  controversy,  which,  to 
the  extent  of  the  right,  entitled  him  to  a 
finding  in  his  favor.  The  evidence  on  this 
iwint  is  contained  in  the  deposition  of  Thomp- 
son,—read  in  evidence  by  defendant,— who, 
prior  to  the  year  1869,  was  the  owner  of  the 
Thompson  lot.  The  water  in  question  had, 
prior  to  his  coming,  been  diverted  from  the 
Thomas  place  to  the  Thompson  lot  by  means 
of  a  half-Inch  lead  pipe,  and  was  then,  and 
for  many  years  afterwards,  collected  in  a 
tank  on  the  lot  Under  these  circumstances 
Thompson  entered  Into  an  agreement  with 
one  Qulnn,— the  then  owner  of  the  Doyle 
place,  and  predecessor  In  title  of  plaintiff,— 
under  and  in  accordance  with  which  Qulnn 
replaced  the  half-inch  pipe  leading  from  the 
Thomas  ranch  to  the  tanlc  on  the  Thompson 
lot  with  a  one-Inch  pipe,  and  laid  the  half- 
inch  pipe  from  the  tank  to  his  house  on  the 
Doyle  place.  The  pipe  was  connected  with 
the  tank  about  six  incbes  from  the  surface, 
and  It  was  agreed  that  Qulnn  was  to  have 
the  surplus  water  from  the  tank.  Under  this 
arrangement  the  water  fiowing  through  the 
Qulnn  pipe  was  continuously  used  by  him 
and  the  succeeding  owners  of  the  Doyle 
place  until  1890.  In  that  year  the  tank  had 
become  rotten  and  decayed,  and  one  Allen, 
the  grantor  of  the  defendant,  who  claimed 
to  be  the  owner  of  the  Thompson  lot,  was 
applied  to  by  Doyle,  the  then  owner  of  the 
Doyle  place,  to  pay  half  the  expense  of  re- 
building the  tank,  but  declined  to  do  so, 
having  no  use  for  the  water  at  that  time. 
Thereupon  Doyle,  with  the  consent  of  Allen, 
connected  his  pipe  directly  with  the  pipe 
leading  from  the  spring  to  the  Thompson 
lot  and  he  and  his  successors  in  title  con- 
tinned  to  use  all  the  water  on  the  Doyle 
place  until  March,  1898,  when  the  water  was 
diverted  by  the  defendant,  to  whom  Allen 
had  conveyed  February  4,  189Sii 

Under  the  agreement  between  Thompson 
and  Qulnn  It  cannot  be  doubted  that  the  lat- 
ter acquired  an  equitable  right  to  the  use 
of  the  water  to  the  extent  agreed  upon; 
that  Is,  to  the  surplus  water  not  used  by 
Thompson,  or— what  Is  the  same— to  all  the 
water  fiowing  through  the  orifice  In  the 
tank  about  six  inches  from  the  surface.  The 
agreement  was  Indeed  merely  oral,  but  it 
was  for  a  valuable  consideration,  and  was 


In  fact  carried  into  execution.  It  was  there- 
fore a  valid  agreement  conveying  to  Qulnn 
a  complete  equitable  title  to  the  easement 
for  his  pipe  and  to  the  use  of  the  water 
as  agreed,  which  could  at  any  time  have 
been  enforced  by  an  action  for  specific  per- 
formance, and  which,  pending  snch  enforce- 
ment was  equivalent  for  all  purposes  of 
defense,  to  the  legal  title.  Love  v.  Watkins, 
40  Cal.  547;  Luco  v.  De  Tore,  91  Cal.  405,  27 
Pac.  1082.  So,  also,  in  the  absence  of  evi- 
dence to  the  contrary.  It  most  be  conclu- 
sively presumed  that  the  subsequent  user  of 
the  right  agreed  upon  was  under  the  agree- 
ment, and  therefore  "adverse,  or  as  of  rights' 
(Washb.  Easem.  p.  152  [86]);  and  thus,  at  the 
end  of  five  years  Qulnn  or  his  successor  ac- 
quired the  legal  title  to  the  easement  and  be- 
came, to  the  extent  of  the  interest  agreed  up- 
on, the  owner  of  the  right  (Jones,  Easem.  {{ 
179.  182;  Washb.  Easem.  p.  154  [88-©]).  The 
finding  negatives  this  right  and  hence  can- 
not be  sustained. 

There  are  other  points  In  the  case,  bnt 
these  It  will  be  necessary  to  consider  only 
in  so  far  as  they  may  affect  the  further  pro- 
ceedings. The  real  controversy  Intended  be- 
tween the  parties  relates,  not  to  the  use  of 
the  surplus  water,  under  the  agreement  be- 
tween Thompson  and  Qulnn,  prior  to  the 
rotting  away  of  the  tank  in  1890,  but  to  the 
claim  of  the  plaintiff  that  since  then  be 
has  acquired,  by  adverse  user,  a  right  to  all 
the  water.  The  allegations  of  the  complaint 
on  this  point  are  that  "during  that  period 
[1.  e.  "for  six  years  and  over  last  past"]  plain- 
tiff and  his  grantors  have  had  the  continuous, 
exclusive,  uninterrupted,  peaceable,  noterl- 
ous,  and  adverse  use,  enjoyment  and  pos- 
session of  the  said  water  against  defendant 
and  all  others,  with  the  knowledge  of  all, 
by  appropriation,  use,  and  under  claim  of 
right  and  [that]  during  all  of  said  time  the 
said  plaintiff  appropriated  said  waters  to  a 
useful  purpose."  These  allegations  are  de- 
nied In  the  answer  substantially  in  the  lan- 
guage of  the  complaint,  and  conjunctively 
only;  and  on  familiar  principles  we  would 
have  to  regard  these  denials,  if  not  cured 
by  failure  to  object  to  their  suflBclency,  as 
insufficient  to  raise  an  issue.  Deerlng's  Code 
Civ.  Proc.  {  437,  note  p.  181;  8  Deerlng's  Cal. 
Dig.,  "Pleading  and  Practice,"  p.  2246,  par. 
250  et  seq.  But  as  no  objection  was  made  on 
this  account,  and  the  parties  went  to  trial  as 
though  the  proper  Issues  had  been  made,  the 
objection  to  the  sufficiency  of  the  answer 
may,  perhaps,  be  regarded  as  waived. 

But  the  finding  on  this  point  is  also  open 
to  a  similar  objection.  It  is  that  neither  the 
plaintiff  nor  his  grantors  "have  had  the  open, 
notorious,  adverse  use  of  said  water  for  the 
period  of  five  years  as  against  the  defend- 
ant or  his  grantors."  But  as  all  that  is  nec- 
essary to  make  a  use  adverse  Is  a  claim  of 
right  In  the  party  tislng  it,  and  knowledge  of 
the  claim  In  the  adverse  party,  the  use  ol 
the  water  might  be  adverse  without  being 
open  or  notorious.     The  finding,  therefore; 
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does  not  negative  the  plalntifTa  claim  of  ad- 
verse use.  But  as  the  appeal  la  from  the 
order  denying  a  new  trial,  on  the  sole  ground 
of  insufficiency  of  evidence,  this  objection  to 
the  sufficiency  of  the  finding  cannot  be  used 
as  ground  of  reversal.  It  Is  alluded  to  mere- 
ly for  the  purpose  of  directing  the  court  and 
parties  in  the  further  proceedings  in  the 
case. 

With  the  same  view,  a  further  observation 
must  be  made.  The  plaintiffs  right  to  the 
use  of  all  the  water  flowing  in  the  pipe  is 
good  against  all  the  world  except  as  against 
the  auccessors  in  Interest  of  Thompson. 
Hence,  unless  the  defendant  is  shown  to  be 
such  successor,  the  plaintiff  must  recover. 
On  this  point  there  is  no  evidence  appearing 
in  the  bill  of  exceptions  to  connect  Allen, 
the  defendant's  grantor,  with  Thompson.  In 
the  findings,  indeed,  the  original  approprla- 
tors  of  the  water  are  spoken  of  as  the  "pred- 
ecessors in  Interest  of  the  defendant,"  and 
Thompson  himself  as  "one  of  defendant's 
grantors,"— meaning  predecessors  in  title; 
and  this,  in  the  absence  of  any  specification 
directed  at  these  findings,  may  perhaps  be 
regarded  as  a  sufficient  finding  of  the  ac- 
quisition of  Thompson's  title  to  the  water 
by  the  defendant;  or,  at  all  events,  the  suffi- 
ciency of  the  findings  In  this  respect  cannot 
be  considered  on  this  appeal.  But  on  a  new 
trial  the  question  will  become  of  Importance. 

We  therefore  advise  that  the  order  deny- 
ing a  new  trial  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:   CHIPMAN,  0.;  GEAT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  denying  a 
new  trial  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings. 


(12»  Oal.  38) 

DOUGLASS  ▼.  "WaLLARD.     (L.  A.  634.) 

(Supreme  Court  of  California.    June  25,  1900.) 

TRIAL-EVIDENCE— ADDITIONAL   EVIDENCE 

AFTER  RESTING— DISCRETION  OP 

COURT— FINDINGS. 

1.  In  an  action  to  quiet  title,  plaintiff  proved 
a  conveyance  under  a  sale  on  execution,  and 
rested.  Defendant  showed  a  deed  of  the  same 
premises,  executed  betoie,  but  not  Gled  until 
after,  the  certiScate  of  sale  to  plaintiff  was 
filed.  Held,  tliat  plaintiff  thereafter  might  be 
allowed  to  show  that  he  was  a  purchaser  in 
good  faith,  without  notice,  and  for  a  valuable 
consideration,  in  the  discretion  of  the  court, 
and,  unless  such  discretion  wns  abused,  the  or- 
der allowing  such  evidence  will  not  be  interfer- 
ed with. 

2.  A  finding  that  plaintiff  purchased  premises 
for  the  sum  of  $200,  and  paid  that  amount 
therefor,  is  a  finding  that  plaintiff  was  a  pur- 
chaser for  a  valuable  consideration. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county. 

Action  by  B.  M.  Douglass  against  B.  E. 
WUlard  to  quiet  title.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
nev  trial,  defendant  appeals.    Affirmed. 


B.  W.  Sargent,  for  appeUant  WUUam 
Fltsgerald,  lor  respondent. 

HAYNES,  0.  AcUon  to  quiet  tiUe.  Find- 
ings and  Judgment  were  for  the  plaintiff, 
and  the  defendant  appeals  from  the  Judg- 
ment, and  from  an  order  denying  a  new 
trtaL 

The  complaint  was  in  the  usual  form,  al- 
leging that  the  plaintiff  is  the  owner  in  fee 
simple  of  the  described  lot,  that  defendant 
claims  an  interest  therein  adverse  to  the 
plalntlfT,  and  that  her  claim  is  without  right, 
etc.  The  answer  denied  these  allegations, 
and  alleged  that  defendant  was  the  owner 
in  fee  simple.  Neither  referred  in  any  man- 
ner to  the  source  of  title  under  which  they 
respectively  claimed.  The  plaintiff  gave 
evidence  showing  a  valid  sale  by  a  consta- 
ble of  the  lot  in  question,  under  a  Judgment 
rendered  by  a  Justice  of  the  peace  against 
J.  H.  Melvlll,  the  plaintiff  being  the  pui> 
chaser;  that  the  certificate  of  sale  was  duly 
recorded  on  October  23,  1896;  the  execution 
of  a  deed  to  the  plaintiff;  and  that  the  deed 
was  recorded  April  23,  1S97.  It  was  stipu- 
lated that  the  title  to  the  lot  in  question  waa 
vested  in  said  Melvlll  on  February  2S,  ISSO; 
and  the  plaintiff  then  rested.  The  defend- 
ant Introduced  a  deed  executed  by  said  Mel- 
vlll to  her  on  May  L  1894,  and  recorded 
April  17,  1807,  after  the  certificate  of  sale  to 
the  plaintiff  was  recorded,  and  six  days  be- 
fore his  deed  was  recorded;  and  the  defend- 
ant then  rested.  The  plaintiff  immediately 
moved  the  court  to  reopen  the  case  and  per- 
mit him  to  show  that  plaintiff  was  a  pur^ 
chaser  for  a  valuable  consideration,  and 
without  notice  that  the  defendant  or  any 
person  other  than  said  MelvtU  had  any  in* 
terest  In  said  lot  This  motion  was  granted, 
over  defendant's  objection,  and  an  excep- 
tion was  taken.  The  plaintiff  thereupon  in- 
troduced evidence  tending  to  show  that  he 
was  a  bona  fide  purchaser  In  good  faith  and 
without  notice,  and  for  a  valuable  consid- 
eration. If  It  be  conceded  that  plaintiff 
could  not  have  Introduced  this  evidence  oth- 
erwise than  by  motion  and  leave  of  the 
court.  It  was  clearly  within  the  discretion  of 
the  court  to  grant  It.  After  the  defendant 
had  Introduced  her  deed,  prior  in  date  ta 
that  of  plaintiff,  the  burden  was  then  shift- 
ed to  plaintiff  to  show  that  his  purchase  waa 
for  value,  without  notice,  and  prior  to  the 
recording  of  the  defendant's  deed.  Long  v. 
DoUarhide,  2i  Cal.  218.  It  Is  only  In  cases 
of  abuse  of  discretion  that  this  court  will 
Interfere  with  an  order  of  the  lower  court 
allowing  additional  evidence  to  be  Intro- 
duced by  a  party  after  he  has  once  rested. 

It  Is  contended  that  there  Is  no  finding 
that  the  plaintiff  was  a  purchaser  for  a  val- 
uable consideration.  It  Is  found  by  tfa* 
court  that  plaintiff  purchased  the  premises 
for  the  sum  of  ^00,  and  i>aid  the  said 
amount  therefor,  and  at  the  time  "had  no 
notice,  actual  or  constructive,  that  said  J. 
H.  Melvlll  bad  sold  or  conveyed  aaid  pram-. 
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Ises  to  the  defendant  B.  E.  WlUard  or  to  any 
person."  This  certainly  Is  a  finding  that 
plaintiff  was  a  purchaser,  and  ?200  Is  cer- 
tainly a  valuable  consideration.  See  Foor- 
man  v.  WaUace,  75  Cal.  552,  17  Pac.  680. 

This  disposes  of  the  only  points  urged  in 
defendant's  brief.  We  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:    COOrER,  C;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


I2t  Cal.  40 

SOHWIND  T.  SHORTRIDGE  et  al.     (h.  A. 
696.) 

(Supreme  Court  of  California.    June  25,  1900.) 

APPEAL— HARMLESS  ERROR— FAILURE  TO 
PLEAD   DEFENSE. 

A  complaint  in  an  action  on  a  note  alleged 
that  it  was  made  payable  on  or  before  two 
years  after  its  date,  and  that  27  days  after 
its  date  the  payee  assigned  it  to  plaintiff  by 
indorsement  and  deliver^';  that  certain  interest 
had  been  paid  and  indorsed  on  the  note;  that 
a  certain  sum,  tlie  principal  sum  in  said  note 
with  certain  interest,  still  remained  dne  and 
unpaid  from  the  said  defendant  to  plaintiff. 
Defendant  demurred  to  the  complaint,  claimlDg 
it  did  not  sufficiently  allege  nonpayment,  in 
that  it  did  not  appear  therefrom  that  it  had  not 
been  paid  by  defendant  to  the  payee  before 
transfer,  or  by  the  payee  after  it  became  due, 
and  he  is  liable  as  an  indorser.  His  demurrer 
was  overruled,  and  he  answered,  but  did  not 
plead  payment.  Held,  that  since  the  allegation 
of  indorsement  and  delivery  raised  a  prima  fa- 
cie presumption  that  it  was  not  paid  at  the 
time  of  its  indorsement,  and  the  possession  of 
the  indorsee  was  prima  facie  evidence  of  non- 
payment, defendant's  failure  to  plead  payment 
raised  a  presumption  that  he  had  no  such  de- 
fense, and  on  appeal  be  could  not  urge  the  re- 
fusal of  the  trial  court  to  sustain  his  demurrer 
as  error. 

CommlsBloners'  decision.  Departm^it  1. 
Appeal  from  snpeTiOT  court  San  Luis  Obispo 
county. 

Action  by  Adaliae  Schwlnd  against  Charles 
M.  Sbortrldge  and  others  to  recover  on  a 
promissory  note.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  Sbortrldge  appeals.  Af- 
firmed. 

John  E.  Richards  and  S.  M.  Sbortrldge,  for 
appellant.  C,  W.  Cobb  and  Graves  &  Graves, 
for  respondent 


GRAY,  C.  This  is  an  action  on  a  promis- 
sory note  and  to  foreclose  a  mortgage  exe- 
cuted by  the  appellant  Sbortrldge  to  the  de- 
fendant Herbert  S.  Hall,  who  Indorsed  and 
delivered  said  note  and  assigned  said  mort- 
gage to  plaintiff.  The  defendants,  other  than 
Sbortrldge,  made  default  Sbortrldge  demur- 
red to  the  complaint  for  want  of  facts,  and  on 
the  ground  that  it  was  uncertain  in  its  allega- 
tions as  to  nonpayment  On  his  demurrer  be- 
ing overruled,  he  answered,  and  on  a  trial 
plaintiff  obtained  Judgment  against  him,  from 
Cal.Bep.  tO-62  P.— 23 


which  he  appeals,  and  In  support  thereof  re- 
lies solely  on  the  Insufficiency  of  the  com- 
plaint The  complaint  shows  that  the  note 
was  drawn  payal)Ie  "on  or  before  two  years 
after  date,"  and  that  some  27  days  after  its 
execution  the  defendant  Hall  "assigned  said 
note  by  indorsing  the  same  on  the  back  there- 
of, and  delivering  the  same  to  this  plaintiff." 
The  allegation  of  nonpayment  of  the  note  is 
as  follows:  "That  Interest  was  paid  thereon 
to  the  27th  day  of  March,  1896;  which  said 
payments  have  been  Indorsed  on  the  said 
promissory  note,  and  the  sum  of  forty-five 
hundred  dollars  United  States  gold  coin,  the 
principal  sum  In  said  promissory  note  and 
mortgage,  together  with  Interest  thereon  at 
the  rate  of  eight  per  cent,  per  annum,  com- 
pounded as  In  said  note  provided,  from  the 
27th  day  of  March,  1886,  still  remains  due 
and  unpaid  from  the  said  defendant  Charles 
M.  Sbortrldge  to  this  plaintiff."  Appellant's 
contention  is  that  the  complaint  fails  to  show 
that  the  note  was  not  paid  (1)  by  the  appellant 
to  Hall  while  he  was  the  payee  and  holder 
thereof;  (2)  by  Hall  to  the  plaintiff  herein 
during  the  time  that  he  was  liable  thereon  as 
an  indoiBer,  and  after  said  note  became  due. 
The  allegation  of  delivery  of  the  note  by 
Hall  to  plaintiff  at  the  time  It  was  indorsed, 
and  that  plaintiff  was  subsequently  the  owner 
and  holder  of  it  shows  prima  fade  that  the 
note  bad  not  been  paid  prior  to  such  indorse- 
ment and  delivery,  for  the  possession  of  the 
note  in  the  payee  or  indorsee  is  prima  facie 
evidence  that  it  has  not  been  paid.  Turner 
V.  Turner,  79  Cal.  565,  21  Pac.  959.  If  the 
note  had  been  paid  by  any  person  it  would 
have  operated  as  a  discharge  of  it,  and  also 
of  the  mortgage,  and  appellant  might  have 
pleaded  such  payment  as  a  defense  to  the  ac- 
tion. He  did  nothing  of  the  kind,  though  he 
further  defended  the  action.  Therefore  It  is 
not  unreasonable  to  presume  that  he  had  no 
such  defense,  and  that  he  was  in  no  way 
misled  or  otherwise  injured  by  the  action  of 
the  court  In  overruling  his  demurrer.  This 
case  should  be  distinguished  from  such  cases 
as  Ryan  v.  Holllday,  110  Cal.  335,  42  Pac,  891. 
and  other  cases  cited  by  appellant,  in  which 
there  was  an  entire  absence  of  any  allegation 
in  the  complaint  as  to  nonpayment.  The  most 
that  can  be  said  against  the  complaint  herein 
is  that  it  is  not  as  clear  and  certain  as  it 
ehould  have  been  in  Its  allegations  showing  a 
breach  of  the  contract  sued  on.  It  contains, 
however,  in  addition  to  other  allegations  tend- 
ing to  show  nonpayment  of  the  note,  a  clear 
statement  that  the  principal  and  part  of  the 
Interest  on  the  note  is  unpaid  to  the  plaintiff 
by  the  one  from  whom  it  is  primarily  due. 
We  think  the  complaint  sufficient  to  support 
the  judgment  against  this  appellant,  and  If 
the  court  erred  in  overruling  the  demurrer 
such  error  should  be  disregarded  because  it 
did  not  mislead  defendant  was  merely  tech- 
nical in  Its  character,  and  was  in  no  way 
prejudicial  to  any  substantial  right  of  defend- 
ant. Gassen  v.  Bower,  72  Cal.  665,  14  Pac. 
206;    Holland  y.  McDade.  125  Cat  353.  68 
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Pac.  9.    We  adrlse  that  the  Judgment  be  at' 
firmed. 

We  concur:    COOPER,  C;  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


120  Cal.  45 

WISE  V.  BALLOTT.     (L.  A.  «I7.) 
(Supreme  Court  of  California.    June  25,  1900.) 

APPEAL— TIME— SUPFICIENCT    OP   BVIDBNCB— 

REVIEW, 

Under  Code  Civ.  Proc.  S  939,  subd.  1,  pro- 
viding that  an  exception  to  a  decision,  that  it 
is  not  supported  by  the  evidence,  cannot  he 
reviewed  on  an  appeal,  unless  it  is  talcen  with- 
in 00  days  from  the  judgment,  or  (subdivision 
3)  within  60  days  from  an  order  denying  a  new 
trial,  the  question  of  the  sufficiency  of  evidence 
will  not  he  reviewed  on  an  appeal  talcen  61 
days  after  an  order  denying  a  new  trial  has 
been  entered. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county. 

Action  by  John  H.  Wise  against  S.  D.  Bal- 
lou.  From  a  judgment  for  defendant,  and 
from  an  order  denying  a  motion  for  new 
trial,  plalntlfT  appeals.    Affirmed. 

Graves  &  Graves,  for  appellant  F.  A. 
Dom,  for  respondent 

HAYNES,  O.  Claim  and  delivery  to  recover 
possession  of  500  sacks  of  wheat  or  their 
value.  The  defendant  had  judgment,  and  the 
plaintiff  appeals  therefrom,  and  from  an  or- 
der denying  bis  motion  for  a  new  trial. 

The  only  point  made  by  appellant,  and  up- 
on which  he  rests  his  case,  is  that  the  evi- 
dence Is  insufficient  to  justify  the  decision. 
Respondent  makes  the  point  that  the  suffi- 
ciency of  the  evidence  to  justify  the  findings 
and  decision  cannot  be  considered,  because 
the  appeal  was  taken  more  than  OO  days 
after  the  entry  of  the  judgment  and  more 
than  60  days  after  the  order  denying  a  new 
trial.  The  judgment  was  entered  February 
11,  1898,  the  order  denying  a  new  trial  was 
made  July  2,  1898,  and  the  notice  of  appeal 
was  filed  and  served  September  1,  1898,-61 
days  after  the  order  was  entered.  As  there 
is  a  bill  of  exceptions  In  the  record,  errors 
of  law  occurring  upon  the  trial  or  appearing 
upon  the  judgment  roll  might  be  considered 
upon  this  appeal,  but  It  Is  conceded  there  are 
none;  and,  the  appeal  not  having  been  taken 
within  (iO  days  after  the  motion  for  new  trial 
was  denied,  the  question  as  to  the  insuffi- 
ciency of  the  evidence  cannot  be  considered. 
Code  av.  Proc.  §  939,  subds.  1,  3.  The  ap- 
peal from  the  order  should  therefore  be  dis- 
missed, and  the  judgment  affirmed. 

We  concur:    GRAY,  C;   SMITH,  C. 

PER  CURIAM.  For  the  reasons  given  In 
tlie  foregoing  opinion,  the  appeal  from  the 
order  Is  dismissed,  and  the  Judgment  af- 
firmed. 


UtCal.  33 
PEOPLE  V.  ROACH.     (Cr.  608.) 
(Supreme  Court  of  California.    June  23, 1900.) 

BAPK AGE     OF     CONSKITT FORCE COKSENT — 

EVIDENCE — ADMISSIBILITY. 

1.  Where  one  is  prosecuted  for  assault  with 
Intent  to  commit  rape  on  a  girl  under  tlie  ago. 
of  consent,  evidence  that  he  did  not  intend  to 
use  force,  or  to  accomplish  the  act  without  her 
consent  is  immaterial,  as  legally  she  cannot 
consent,  and  the  law  resists  for  her. 

2.  On  an  issue  whether  defendant  went  into 
the  bedroom  of  a  girl  under  the  age  of  consent, 
who  was  sleeping  hi  a  house  of  ill  repute  run  by 
her  mother  and  himself,  and  there  assaulted 
her  with  intent  to  commit  rape,  evidence  that 
defendant  told  the  girl's  mother  when  the 
girl  returned  to  her  room,  immediately  after 
escaping  from  him,  to  get  her  clothing,  that 
the  latter  was  a  fool,  and,  if  she  had  any 
sense,  would  stay  in  the  house  and  make  lots 
of  money,  was  admissible  as  tending  to  show 
defendant's  object  in  gomg  to  the  room. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court  Tuoiumne  coun- 
ty. 

D.  B.  Roach  was  convicted  of  an  assault 
with  intent  to  commit  rape,  and  be  appeals. 
Affirmed. 

J.  B.  Cnrtin,  for  appellant  Atty.  Oen. 
Ford,  for  the  People. 

CUIPMAN,  0.  Information  for  assault 
with  Intent  to  commit  rape.  The  Jury  re- 
turned a  verdict  of  guilty  as  charged  in  the 
Information,  and  Judgment  was  entered 
thereon  that  defendant  be  Imprisoned  at  Fol- 
som  for  the  term  of  eight  yeara.  The  appeal 
is  from  the  Judgment  and  from  the  order  de- 
nying defendant's  motion  for  a  new  triaL 

1.  It  Is  contended  that  the  verdict  was 
contrary  to  the  evidence.  It  appears  that 
the  alleged  assault  was  upon  a  giil  under 
the  age  of  14  years,  and  hence  under  the  age 
of  consent.  A  full  statement  of  the  facts 
and  circumstances  cannot  be  set  forth  In  an 
opinion,  with  due  regard  for  the  ordinary 
laws  of  propriety  and  common  decency.  De- 
fendant claims  that  the  evidence  falls  to 
bring  the  case  within  the  rule  laid  down  in 
People  V.  Fleming,  94  Cal.  311,  28  Pac.  647, 
where  It  was  said:  "The  assault  must  have 
been  made  with  intent  to  commit  rai>e  not- 
withstanding all  possible  resistance  that 
could  be  made.  The  intent  must  bave  been 
to  perpetrate  the  crime  at  all  events,  re 
gardless  of  what  the  prosecutrix  might  or 
could  do  to  prevent  It"  In  that  case  the 
female  was  of  the  age  of  24  years,  and  force 
was  a  necessary  element  of  the  crime,  and 
so.  also,  was  consent  a  question  necessarily 
Involved.  In  the  present  case  neither  the 
element  of  force,  nor  the  question  of  con- 
sent has  any  application.  The  prosecutrix 
could  not  consent  and  the  law  resists  for 
her.  People  v.  Verdegreen,  106  Cal.  211,  39 
Pac.  007.  We  must  Judge  of  defendant's  in- 
tent by  his  conduct  and  not  by  that  of  his 
victim.  She  had  gone  to  bed  with  her 
mother,  who,  with  defendant,  was  running 
a  disreputable  saloon  and  house,  called 
"Dawson  Saloon,"  at  Cherokee,  In  Tuolumne 
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county.  The  glri  usually,  lodged  with  a 
nelgliboT,  Mrs.  Scaoaviuo,  and  .took  bar 
meals  at  her  mother's  place.  On  the  night 
of  May  ^,  1899,  however,  Bhe  slept  with  her 
mother  at  the  Dawson  Saloon.  The  next 
morning  she^  was  aroused  from  sleep  by  the 
manipulations  of  defendant,  and  found  him 
undressed  and  In  bed  with  her,  and  her 
mother  not  there.  In  her  testimony  the  girl 
states  how  she  struggled  to  free  herself  from 
defendant,  and  his  efforts  to  detain  her;  that 
be  got  on  top  of  ber  and  tried  to  raise  her 
gown;  that  she  screamed  and  held  her  gown 
down,  and  he  let  her  go;  that  be  got  out  of 
the  bed  and  went  to  the  door  through  which 
she  ran  to  escape,  and  held  it  to  prevent  ber 
from  getting  away,  when  she  again  scream- 
ed, and  he  let  ber  go  out  into  an  adjoining 
room.  She  had  undressed  In  her  mother's 
room,  and  went  back  to  get  ber  clothing, 
when  he  tried  again  to  catch  her,  and  her 
mother,  appearing,  told  him  to  let  her  alone. 
She  dressed  and  went  immediately  to  Mrs. 
Scanavino's  house,  and  told  ber  of  defend- 
ant's conduct.  There  were  certain  unmen- 
tionable acts  on  his  part  which  clearly  show- 
ed bis  intent  to  have  sexual  Intercourse  with 
the  girl,  and,  from  all  the  facts  and  circum- 
stances, we  think  It  sufficiently  appeared 
that  his  intent  was  to  have  carnal  inter- 
coarse  with  the  girl.  If  be  had  succeeded,  It 
would  have  been  rape,  with  or  without  force, 
and  with  or  without  her  consent;  and  It 
most  follow  that,  as  his  Intent  was  to  violate 
the  person  of  the  girl,  it  constituted  an  as- 
sault with  Intent  to  commit  rape.  In  People 
V.  Courier,  19  Mich.  366,  44  N.  W.  671,  the 
court  said:  "In  cases  of  this  kind  It  Is  not 
necessary  that  it  should  be  shown,  as  in 
rape,  that  the  accused  intended  to  gratify  bis 
passion  at  all  events.  If  he  Intended  to  have 
sexual  Intercourse  with  the  child,  and  took 
steps  looking  toward  such  Intercourse,  and 
laid  hands  upon  ber  for  that  purpose,  al- 
though he  did  not  mean  to  nse  any  force,  or 
to  complete  his  attempt  If  it  caused  the 
child  pain,  and  desisted  from  his  attempt  as 
soon  as  It  hurt,  he  yet  would  be  guilty  of  an 
assault  with  Intent  to  commit  the  crime 
charged  in  the  information."  In  State  v. 
Sherman,  106  Iowa,  684,  77  N.  W.  461,  an  in- 
struction was  held  good  that  charged  that 
if  the  defendant  asked  or  caused  the  child 
to  lie  down  upon  the  ground,  and  disarraufred 
her  clothing,  for  the  purpose  of  having  Inter- 
course with  her.  It  would  constitute  an  as- 
sault, and  if,  In  addition,  the  Jury  should 
find  that  it  was  defendant's  intention  In  so 
doing  to  carnally  know  her,  and  she  was 
then  tinder  the  age  of  consent,  and  nothing 
further  be  shown,  the  defendant  would  be 
guilty  of  assault  with  Intent  to  commit  rape. 
2.  It  is  claimed  that  the  court  erred  in 
overruling  defendant's  objection  to  the  fol- 
lowing question,  and  In  refusing  to  strike 
out  tiie  answer  thereto:  "Q.  What  did  .vou 
bear  the  defendant  say,  if  anything?"  The 
question  related  to  what  defendant  said 
when  she  returned  to  the  room  for  her  cloth- 


ing, and  jqflt  after  she  returned  to  her-  own 
room  and  was  dressing.    The  answer  was.-'. 
"Well,  he  said  I  was  a  fool;  If  I  had  any 
sense  I  woul^  stay  there  and  make  lots  of  ■ 
money,  -because  I  was  young,  and  people 
would   naturally  take  me   because  I  was 
young."     This   remark   was  made  to  her 
mother,  who,  it  seems,  was  a  disreputable 
character,  and  had  shown  a  disposition  to 
help  defendant  in  the  accomplishment  of  bis 
purpose  in  the  early  stage  of  his  efforts;  , 
for  she  came  into  the  bedroom  while  her  . 
daughter   was    struggling   with    defendant, 
and  told  her  to  be  quiet;  that  be  would  not 
hurt  her,— and  went  out  without  giving  her 
any  assistance.    The  remark  of  defendant,  . 
now  objected  to,  tended  to  cast  some  light 
on  his  Intent  In  going  to  the  room,  and  mani- 
festly had  reference  to  the  encounter  he  had 
Just   experienced   with   the   girl,   and   was  . 
clearly  admissible.     It  is  advised  that  the 
Judgment  and  order  be  affirmed. 

We  concurs   OOOPBR,  C;  SMITH,  0. 

P£R  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


iMCai.  W 
MORAN  V.  McINERNBY  et  al.    (S.  P.  1,3T4.)» 

(Supreme  Court  of  Caiitomia.    June  22,  1900.) 

PARTNERSHIP— DISSOLtJTION— DECREE— REAL 
PROPERTY— TRIAl.— FINDINGS. 

1.  In  decreeing  the  dissolntion  of  a  co-part- 
nership it  was  error  to  enter  a  decree  that 
plaintiff  have  an  undivided  half  of  the  partner- 
ship real  property,  but  leaving  the  title  in  de- 
fendant, without  the  consent  of  the  parties, 
as  the  parties  were  entitled  to  a  severance  of 
interests. 

2.  A  decree  In  the  dissolution  of  a  partner- 
ship, which  distributed  the  real  property  sub- 
ject to  liens  for  certain  debts  and  for  costs, 
was  defective,  as  such  property  should  have 
been  ti-eated  as  personalty,  and  sold,  and  all 
proper  charges  paid  from  tne  proceeds. 

3.  Where  a  debtor  made  an  assignment  for 
the  benefit  of  his  credit'-''s,  but  the  assignee 
never  filed  an  inventory,  or  qualified  as  such, 
and  the  assignor  subsequently  settled  with  his 
creditors,  the  assignee  had  no  lien  on  the  prop- 
erty for  a  debt  due  him,  as  his  title  ceased  when 
the  trust  failed. 

4.  Where  the  plaintiff.  In  a  suit  for  the  dis- 
solution of  a  partnership,  bronght  in  a  third 
party,  alleging  that  he  liad  acquired  an  inter- 
est in  the  property,  a  finding,  on  such  issue, 
that  the  third  party  had  succeeded  to  the  in- 
terests of  the  purchasers  at  an  execution  sate 
under  a  judfrmeut  against  the  defending  part- 
ner, and  had  no  interest  except  in  the  share 
Of  such  partner,  but  not  defining  the  interest, 
was  erroneous. 

5.  In  a  suit  for  the  dissolution  of  a  partner- 
ship, brought  against  a  partner  and  his  cred- 
itors who  cloimed  an  interest,  a  decree  eiving 
the  plaintiff  an  undivided  half,  and  declaring 
that,  if  any  money  remained  of  tlie  respective 
halves,  it  should  be  p.iid  to  the  parties  re- 
siiectively,  but  not  stating  the  portion  of  de- 
fendants, was  erroneous. 


I  For  opinion  on  petltlan  (or  rehearlait,  we  <1  PaSw 
MS. 
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Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Thomas  Moran  against  Thomaa 
Mclnerney  and  others.  From  «  decree  In 
favor  of  plalntlfF,  defendants  appeaL  Be- 
rersed. 

M.  C.  Hassett,  for  appellants.  T.  Z.  Blake- 
man,  for  respondent 

TEMPLE,  J.  The  action  was  brought 
against  defendant  Mclnerney  to  dissolve  a 
co-partnership,  and  for  an  accounting.  Plain- 
tlflT  also  asked  that  certain  property  be  de- 
clared to  be  partnership  property,  and  be  dis- 
tributed between  plaintiff  and  defendant  as 
partners.  Mclnerney  answered,  and  denied 
the  existence  of  the  partnership,  and  all  al- 
legations made  by  plaintiff  In  respect  there- 
to. In  this  state  of  the  pleadings  a  trial  was 
had,  and  an  interlocutory  decree  was  entered. 
No  findings  were  made,  but  It  was  decreed 
that  plaintiff  and  defendant  did,  prior  to 
May,  1870,  enter  into  and  form  a  co-partner- 
ship for  the  purpose  of  buying  and  selling 
real  estate,  and  subsequently  did  buy  and  sell 
real  estate  in  pursuance  of  the  partnership 
agreement,  and  that  plaintiff  was  entitled  to 
have  said  partnership  dissolved,  and  a  referee 
was  appointed  to  state  an  account.  This  de- 
cree bears  date  May  2,  1888.  Subsequently, 
January  9,  1891,  plaintiff  filed  a  supplemental 
complaint,  bringing  in  and  making  defend- 
ants George  W.  Burnett,  the  Humboldt  Sav- 
ings &  Loan  Society,  and  Patrick  Cahlll.  In 
this  supplemental  complaint  it  is  alleged.  In- 
ter alia,  that  in  1884  Mclnerney  conveyed  to 
Burnett  certain  property,  alleged  to  have 
been  the  property  of  the  co-partnership,  to  se- 
cure payment  to  Burnett  of  the  sum  of  $2,- 
756.90,  to  redeem  the  land  from  foreclosure 
sales  upon  mortgages  existing  on  the  land 
when  the  same  were  purchased  for  the  co- 
partnership; and  also  that  defendant  Mc- 
lnerney, in  1884,  after  the  commencement  of 
this  action,  assigned  and  conveyed  to  said  Ca- 
hlll, tor  the  benefit  of  the  creditors  of  Mc- 
lnerney, all  the  real  and  personal  property 
of  Mclnerney;  that  Cahlll  never  filed  an  In- 
ventory or  qualified  as  such  assignee^  and 
subsequently  Mclnerney  settled  with  his  cred- 
itors. Burnett  answered,  admitting  the  con- 
veyance, but  denied  that  it  was  Intended  as 
a  mortgage.  Cahlll  also  answered,  admitting 
the  conveyance  to  him,  but  alleging  that  Mc- 
lnerney was  Indebted  to  him,  and  demanded 
payment  out  of  the  Interest  of  Mclnerney. 
Later,  other  supplemental  complaints  were 
filed,  charging  that  Mclnerney  had  conveyed, 
since  the  commencement  of  the  action,  other 
interests  in  the  land,  and,  among  others,  that 
M.  C.  Ilassett  had  acquired  an  Interest  by 
conveyance  from  Mclnerney,  and  that  Ha»- 
sett  acquired  such  Interest  with  full  notice 
of  the  rights  of  plaintiff  in  respect  to  the 
land.  Answers  were  interposed  to  these  sup- 
plemental complaints,  a  trial  had,  findings 
made,  and  a  decree  was  entered. 


The  first  objection  to  tbe  Judgment  Is  that 
the  court  erred  in  decreeing  that  plaintiff 
have  and  recover  from  Thomas  Mclnerney  and 
the  other  defendants  an  undivided  one-half 
of  tbe  property  (describing  it).  Supposing 
Mclnerney  to  be  merely  the  trustee  of  plain- 
tiff, this  certainly  was  a  very  unusual  form 
for  a  decree.  The  title  waa  left  in  Mclner^ 
ney,  but,  by  the  Judgment,  plaintiff  would  be 
let  into  Joint  possession  with  tbe  defendants. 
This  is  a  pw^er  form  of  a  Judgment  in  eject- 
ment, but  not  in  an  action  by  a  cestui  que 
trust  to  get  the  title  from  his  trustee.  But 
tbe  action  was  for  a  dissolution  of  a  co-part- 
nership. In  such  case  the  real  estate  should 
be  treated  as  personal  property,  and  sold  to 
pay  debts,  If  there  are  any,  and  the  residue 
distributed.  Coward  v.  Clanton,  79  CaL  2S, 
21  Pac  350;  Bates  t.  Babcock,  95  CaL  479, 
SO  Pac.  605,  16  L.  R.  A.  745.  In  this  case 
the  property  was  distributed  subject  to  sev- 
eral liens  to  secure  partnership  debts,  and 
even  subject  to  liens  to  secure  the  individual 
debts  of  each  of  the  partners.  Unless  the 
parties  consent  to  such  a  decree.  It  should  not 
be  entered.  To  have  their  interests  severed 
Is  Itself  a  relief  to  which  each  partner  Is  en- 
titled. But  the  court  has  no  power  to  de- 
clare that  certain  debts,  and  especially  costs, 
shall  constitute  liens  upon  the  partnership 
property.  If  the  costs  or  indebtedness  was 
properly  payable  out  of  the  partnership  as- 
sets, the  court  could  and  should  have  caused 
a  sale  to  be  made  of  tbe  assets,  and  could 
have  ordered  such  claims  paid  from  tbe  pro- 
ceeds; but  a  lien  cannot  be  created  by  the 
court  upon  the  partnership  property,  or  upon 
the  portions  assigned  to  tlie  parties. 

Cahlll  filed  no  cross  complaint.  He  asked 
for  affirmative  relief  in  his  answer;  but  this 
was  not  served  on  Mclnerney,  nor  did  Mcln- 
erney answer  it  as  a  cross  complaint.  No 
issue  was  made  between  Cahlll  and  Mclner- 
ney, and  no  Judgment  could  have  been  ren- 
dered establishing,  as  against  Mclnerney,  a 
money  demand. 

HasBctt,  having  been  made  a  defendant  by 
a  supplemental  complaint,  answered,  admit- 
ting that  he  bad  acquired  an  interest  In  the 
property  described  in  the  complaint  since  the 
commencement  of  the  action,  bat  denied  that 
plaintiff  had  any  title  to  or  Interest  In  the 
property,  as  partner  or  otherwise.  In  the 
findings  the  court  finds  that  several  Judg- 
ments were  rendered  against  Mclnerney,  un- 
der which  execution  sales  were  made;  that 
Hassett  succeeded  to  the  interests  of  the  pur- 
chasers; and  that  sheriffs'  deeds.  In  pursu- 
ance of  the  sales,  were  made  to  Hassett  or 
his  grantors.  It  does  not  find  what  interest 
Hassett  has  In  tbe  property,  or  whether  he 
has  any,  bnt  that  he  has  none  except  "In  the 
share  or  portion  thereof  belonging  to  the  de- 
fendant Mclnerney."  Supposing  this  to  be 
intelligible  language,  it  is  yet  a  failure  to  de- 
fine either  the  interest  of  Hassett  or  Mclner^ 
ney.    In  the  decree,  oa  stated,  nothing  ia  ad* 
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Jadged  to  eldier  Mclnemey  or  Hassett  Tlie 
plaintlO  merely  recovers  from  them  and  the 
other  defendants  an  undivided  one-half  of 
llie  property.  In  the  conclusion  of  the  de- 
cree, however,  it  li  provided,  referring  to  a 
possible  sale  of  the  property  and  the  pay- 
ment of  certain  demands:  "If  any  money 
remains  of  the  respective  halves  of  the  plain- 
tiff and  defendants,  the  some  shall  be  paid 
to  them  Mr  their  attorneys,  respectively."  To 
what  defendants,  or  in  what  proportions,  is 
not  stated.  In  short,  the  findings  and  decree 
are  formed  on  the  idea  that  the  plaintiff  is 
anlng  to  recover  specific  property  from  the 
defendants,  and  not  to  obtain  the  dissolution 
of  a  partnership,  the  liquidation  of  Its  debts, 
and  the  distribution  of  Its  assets. 

The  Judgment  in  favor  of  Burnett  is  also 
erroneous,  as  it  la  not  supported  by  the  find- 
ings. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  HBNSHAW.  J.;  McFAB- 
LAND,  J. 


11»CbI.» 

McBKIDB  T.  NEWLIN.  County  Clerk,  et  al. 
(L.  A.  C94). 

(Supreme  Court  of  California.    June  23,  1900.) 

COUNTIES  —  OFFICERS  —  SUPERVISORS  —  AIi- 
LOWANCE    OF   CLAI.VS— INJUNC- 
TION—PLEADING. 

1.  Hie  county  board  of  supervisors,  being  an> 
tborizod  to  pass  on  ciaims  against  the  county, 
in  doing  so  acts  in  a  judicial  capacity,  and  in- 
juuction  will  not  lie  at  tlie  instance  of  a  tax- 
payer to  prevent  the  allowance  of  a  claim,  or 
Its  payment  when  allowed. 

2.  A  petition  to  enjoin  a  board  of  county  su- 
perrisors  from  allowing,  and  the  treasurer  from 
paying,  a  certain  claim,  was  fatally  dpfective, 
where  it  did  not  allege  that  such  bill  had  been 
made  out  or  filed,  or  that  it  would  be  pre- 
sented. 

CommlsslontenT  decision.  Department  1. 
Appeal  from  superior  court,  Iros  Angeles 
county. 

Bill  by  R.  Y.  M«lBride  against  T.  B.  New- 
lin,  county  cleric,  and  others.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  bill, 
plaintiff  appeals.    AtUrmed. 

Hester  &  Ladd,  for  appellant  J.  A.  Don- 
neU  and  Flint  &  Barker,  for  respondents. 


COOrER,  C.  The  court  sustained  a  de- 
murrer to  the  complaint,  and  Judgment  was 
entered  for  defendants.  This  appeal  is  from 
the  Judgment  and  for  the  purpose  of  review- 
ing the  order  sustaining  the  demurrer. 

The  action  was  brought  by  plaintiff,  as  a 
taxpayer,  for  the  purpose  of  enjoining  the 
board  of  supervisors  of  Los  Angeles  county 
from  allowing  or  ordering  a  warrant  drawn, 
the  auditor  of  the  county  from  drawing  the 
same,  and  the  treasurer  from  pajing  any 
such  warrant,  for  a  claim  of  defendants 
Fridham  &  Faulkner  for  printing  a  supple- 
mental registei'  of  the  county,  wliicb  claim 


for  printing  la  alleged  to  be  Illegal  for  cer- 
tain reasons  not  necessary  to.be  discussed 
in  this  opinion.  The  demurrer  was  properly 
sustained.  The  case  is  clearly  within  the 
rule  laid  down  in  Linden  v.  Case,  46  Cal.  171, 
and  Merriam  v.  Supervisors,  72  Cal.  M9,  14 
Pac.  137.  The  board  of  supervisors,  in  pass- 
lug  upon  a  claim,  act  in  a  quasi  Judicial  ca- 
pacity. Colusa  Co.  v.  De  Jarnett,  55  Cal. 
375;  McFarland  v.  McCowen,  98  CaL  831,  S3 
Pac.  113.  In  the  latter  case  the  plaintiff 
presented  an  itemized  bill  against  the  coun- 
ty for  services  allcge<l  to  have  been  per- 
formed as  constable,  and  the  board  of  su- 
pervisors allowed  the  claim  and  ordered  the 
warrant  drawn.  The  defendant,  as  auditor, 
refused  to  pay  the  warrant,  and  attempted 
to  sbowr  that  plaintiff  never  In  fact  perform- 
ed any  services  for  the  county.  This  court 
held  the  adjudication  of  the  board  of  su- 
pervisors, as  to  the  fact  of  whether  or  not 
the  services  bad  been  performed,  final  and 
conclusive.  In  the  opinion  it  Is  said:  "The 
claim  of  respondent  for  fees  in  payment  of 
services  as  constable  was  one  which  the 
board  of  supervisors  had  Jurisdiction  to  hear 
and  determine."  The  board  of  supervisors, 
being  the  body  clothed  with  quasi  Judicial 
functions,  is  the  appropriate  tribunal  to  pass 
upon  the  claim  which  it  is  alleged  will  be 
allowed.  We  must  presume  that  the  board 
will  do  its  duty,  and  if  the  claim  is  illegal 
that  It  win  be  rejected.  In  order  for  the 
court  to  have  Issued  an  injunction  in  this 
case,  it  would  have  to  determine  that  a 
tribunal  possessing  judicial  powers  was  in- 
tending to  and  would  violate  the  law.  If  an 
injunction  would  He  in  such  case,  on  the 
same  principle  it  would  He  against  the  su- 
perior court  in  case  it  were  alleged  that 
such  court  Intended  to  decide  sotne  case 
contrary  to  law. 

The  complaint  is  fatally  defective  in  oth- 
er respects.  It  Is  not  alleged  that  any  claim 
for  said  printing  has  been  made  out  or  filed 
with  the  board  of  supervisors,  or  that  any 
such  claim  will  be  presented.  The  cases  cit- 
ed by  appellant  are  not  In  conflict  with 
what  has  here  been  said.  In  Winn  v.  Shaw, 
87  Cal.  632.  25  Pac.  368,  the  acOon  was  for 
the  purpose  of  restraining  the  auditor  from 
drawing  his  warrant  for  the  purchase  price 
of  land  which  the  board  of  supervisors  had 
no  power  to  purchase  without  publishing 
notice  as  required.  In  Bradford  v.  aty  & 
County  of  San  Francisco,  112  Cal.  637,  44 
Pac.  012,  the  action  was  for  the  purpose, 
among  other  things,  of  enjoining  the  board 
of  supervisors  from  Incurring  an  Indebted- 
ness and  levying  a  tax  In  violation  of  the 
county  government  .net,  and  in  excess  of  the 
r«;venue  provided  for  the  fiscal  year.  We 
advise  that  the  Judgment  be  afilrmed. 

We  concur:    CHIPMAN,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af* 
firmeda 
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DIAMOND  COAL  CO.  T.  COOK  et  aL 
(L.  A.  C45.) 

(Supreme  Court  of  California.    June  23,  1900.) 

CORPORATION  —  PLBADINa  —  -WAIVKR-SUFPI- 

CIKNOy  —  EVIDENCE  —  PREaUMPTlONS— OB- 
JECTIONS—STATUTE  OF  FRAUDS— DEBT  OF 
ANOTHER-EQUiry-THIAL,. 

1.  Where  defendant  demurred  to  the  com- 
plaint, but  the  record  did  not  show  that  the 
demurrer  was  passed  on,  or  that  any  ruling 
thereon  was  called  for,  but  defendant  after- 
wards answered,  the  demurrer  must  be  deem- 
ed to  have  been  waived  on  appeal. 

2.  In  notion  against  two,  a  complaint  au^ 
insf  that  plaintiff  and  defendant,  on  a  certain 
date,  entered  into  a  written  agreement,  and 
setting  out  the  agreement,  was  sufBcient  aa 
an  averment  that  a  certain  one  of  the  defend- 
ants entered  into  such  agreement. 

8.  Where  a  plaintiff  owned  a  certificate  of 
pnrchaae  of  state  school  lauds,  and  the  court 
found  that  plaintiff  was  a  corporation,  but 
there  was  no  other  proof,  such  certificate  is 
admissible  in  evidence,  as  it  will  be  presumed 
that  the  corporation  had  power  to  purchase 
and  hold  lands. 

4.  In  an  action  to  cancel  a  sale  of  land  to 
one,  and  to  enjoin  another  from  removing 
wood  therefrom,  on  which  wood  the  second  de- 
fendant claimed  a  lien  by  virtue  of  a  promise 
by  plaintiff  and  the  other  defendant  to  pay  for 
cutting  it,  such  second  defendant  cannot  object 
to  the  validity  of  the  contract  of  sale  between 
plaintiff  and  the  first  defendant,  when  offered 
to  prove  the  issues  between  them. 

5.  Where  plaintiff  objected  to  testimony,  and 
the  court  reserved  decision,  and,  on  re-ex- 
amination in  chief,  the  evidence  was  given 
without  objection,  it  was  within  the  discretion 
of  the  court  to  allow  a  motion  to  strike  out 
the  evidence  withont  «  restatement  of  the 
grounds  of  objection;  it  being  regarded  as  a 
renewal  of  the  first  objection. 

6.  Where  defendant  had  cut  wood  on  plain- 
tiff's property  at  the  instance  of  a  third  per- 
son, and  claimed  a  payment  from  plaintiff  by 
virtue  of  a  promise  to  pay,  made  after  the  cut- 
ting, but  defendant  had  stated  that  he  would 
hold  the  wood  until  he  received  payment,  and 
that  he  did  not  care  whether  plaintiff  or  the 
third  party  paid,  such  promise  was  within  Ov. 
Code,  8  1624,  subd.  2,  declaring  contracts  to 
answer  for  the  debt  of  another  invalid  unless 
in  writing;  and  such  promise  is  not  valid  under 
section  2794,  subd.  3,  providing  that  such  prom- 
ise is  good  where  the  party  receiving  it  can- 
cels the  antecedent  obliKation,  and  accepts 
the  new  promise  as  a  substitute. 

7.  Where  an  action  was  brought  to  cancel  a 
contract  for  the  sale  of  land  to  one  defendant, 
and  to  enjoin  another  from  removing  wood 
from  the  land,  and  the  defendant  to  the  injunc- 
tion claimed  a  lien  on  the  wood  for  cutting  it, 
and  asked  for  foreclosure  thereof,  the  plaintiff's 
action  being  equitable,  as  were  also  the  pre- 
dominant features  of  the  defense,  it  was  not 
error  for  the  court  to  set  aside  the  jury  s  an- 
swers to  interrogatories,  and  substitute  find- 
ings of  his  own,  though  they  were  contrary  to 
the  findings  of  the  jury. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Bin  by  the  Diamond  Coal  Company 
against  B.  li.  Cook  and  H.  D.  Welch.  From 
a  judgment  In  plaintiff's  favor,  and  from  an 
order  denying  a  new  trial,  defendant  H.  D. 
Welch  appeals.    Affirmed. 

George  B.  Cole,  for  appellant  Bledsoe  & 
Bledsoe,  for  respondent. 


-  chipman;  G.  Actloa  to  «mcd  «  con» 
tract  of  sale  and  purchase  of  land,  and  for 
an  Injunction  to  prohibit  the  removal  of 
wood  from  said  land.  Certain  special  issues 
were  submitted  to  and  answered  by  a  jury, 
but  the  court  set  these  aside,  and  made  find- 
ings of  its  own,  and  gave  judgment  for 
plaintiff,  as  prayed  for  in  the  complaint. 
Defendant  Welch  appeals  from  the  Judg- 
ment, and  from  an  order  denying  his  motion 
for  a  new  trial. 

1.  Th«  defendants  appeared  by  demurrer, 
alleging  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. There  is  also  an  attempt  to  demur 
for  ambiguity,  bat  the  statements  are  not 
such  as  to  raise  an  issue  of  law  on  this 
ground.  Defendant  Cook  did  not  answer 
and  does  not  appeal.  Defendant  Welch  an- 
swered, and  the  trial  seems  to  have  proceed- 
ed as  thongh  both  defendants  were  in  court. 
So  far  as  appears  by  the  record,  the  demur- 
rer to  the  complaint  was  not  passed  upon, 
and  it  Is  not  shown  that  defendants  called 
for  any  ruling  upon  it,  or  called  the  atten- 
tion of  the  court  to  it  in  any  way.  Appel- 
lant now  claims  that  "the  complaint  does 
not  state  facts."  We  presume  he  means  to 
have  us  add,  "sufficient  to  constitute  a  cause 
of  action."  The  particular  wherein  it  1b 
now  claimed  that  the  complaint  was  lacking 
in  its  facts  is  that  there  is  no  distinct  aver- 
ment that  defendant  Cook  entered  into  the 
agreement  set  out  in  the  complaint  The  al- 
legation Is:  "That  on  the  [giving  date] 
plaintiff  and  defendant  entered  Into  a  writ- 
ten agreement,  •  •  •  which  agreement 
is  in  the  words  and  figures  following,  to 
wit"  Then  follows  the  agreement  in  hsec 
verba.  This  was  sufficient  Appellant  does 
not  suggest  any  other  defect  In  the  com- 
plaint or  other  reason  why  it  is  insufficient 
and  we  do  not  feel  called  upon  to  look  for 
others.  The  demurrer  must  be  deemed  to 
have  been  waived.  Silcoz  y.  Lang,  78  Cal. 
118.  20  Pac.  297. 

Defendant  Welch  answered,  denying  own- 
ership of  the  land  by  plaintiff;  denying  the 
allegations  as  to  Cook's  entering  Into  the 
agreement  pleaded,  or  that  Cook  failed  to 
perform;  denying  that  Cook  fraudulently 
procured  defendant  Welch  to  cut  wood  from 
the  premises,  and  denying  his  own  insol- 
vency; alleging  that  prior  to  December  19, 
1805,  the  date  of  the  contract,  he  cut  about 
700  cords  of  wood  on  the  premises,  and  de- 
livered at  Hesperia  about  650  cords,  and 
that  he  had  about  150  cords  on  the  premises 
not  yet  hauled,  all  of  which  was  with  plain- 
tiff's knowledge  and  consent;  that  after 
this  wood  was  cut  plaintiff  agreed  to  pay 
defendant  Welch  for  it,  and  told  him  that  he 
might  look  to  plaintiff  for  his  pay,  and  that 
plaintiff  agreed  to  pay  him  certain  stated 
prices  per  cord;  admitting  that  he  has 
threatened  to  sell  the  wood,  and  would  have 
sold  it  If  he  had  not  been  restrained.  He 
prays  for  a  dissolution  of  the  injunction,  for 
Judgment  for  $K5,  and  for  general  relief. 
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In  a  cross  compUtlnt  defendant  Welch  seta 
forth  the  facts  as  to  cutting  the  wood,  as 
above  stated,  at  plaintiff's  Instance  and  re- 
quest,  and  alleges  the  promise  of  plaintiff  to 
pay  him  the  prices  as  previously  stated  In 
the  answer.  The  cross  complaint  further 
sets  forth  that  he  has  been  in  possession  of 
the  160  cords  of  wood  not  yet  delivered,  and 
still  is  in  possession,  and  that  he  has  a  lien 
thereon  for  work  done  and  service  perform- 
ed. He  prays  Judgment  of  foreclosure  of 
his  said  lien;  that  said  wood— presumably 
the  150  cords— be  sold  to  pay  his  claim,  and, 
"If  there  sliould  be  an  over-plus,  that  It  be 
applied  in  payment  of  said  two  hundred 
cords  of  wood  delivered,"  etc.;  "and  if  the 
court  should  And  that  cross  complainant  Is 
not  entitled  to  have  said  lien  foreclosed,  that 
then  cross  complainant  have  Judgment 
against  plaintiff  for  the  cutting  of  said 
wood,"  and  that  "he  have  such  other  and 
further  relief  and  Judgment  as  are  Just  and 
equitable  in  the  premises."  Plaintiff  de- 
murred to  the  answer  and  cross  complaint 
for  Insufficiency  of  facts,  and  on  the  ground 
of  ambiguity.  The  demurrer  was  not  pass- 
ed upon  by  the  court,  and  need  not  be  fur- 
ther noticed.  Plaintiff  answered  the  cross 
complaint,  denying  its  allegations,  and  aver- 
red that  defendant  Welch  was  employed  by 
defendant  Oook,  and  that  Cook,  and  not 
plaintiff,  agreed  to  pay  him.  The  Jury  re- 
turned answers  to  certain  special  Issues, 
which  the  court  followed,  except  In  one  par- 
ticular, in  its  findings  of  fact.  In  a  running 
commentary  upon  the  case,  appellant  makes 
numerous  points  in  addition  to  the  one  al- 
ready noticed,  which  will  be  examined  In 
the  order  as  they  appear  In  his  brief. 

2.  Plaintiff's  certificate  of  purchase,  when 
offered  In  evidence,  was  objected  to  by  de- 
fendant for  several  reasons.  The  only  one 
now  urged  is  that  there  was  no  proof  that 
plaintiff  corporation  was  empowered,  by 
charter  or  otherwise,  to  hold  or  own  state 
school  lands,  or  a  certificate  of  purchase  of 
the  same.  The  court  found  that  plaintiff 
Is  a  corporation,  but  there  was  nothing  in 
the  case  to  show  the  purpose  for  which  the 
corporation  was  organised,  nor  to  show  the 
nature  of  Its  business.  It  must  be  presum- 
ed that  It  had  power  to  purchase  and  hold 
land.  Bank  v.  Staples,  98  Cal.  189,  3&  Fac. 
9S6. 

8.  The  agreement  was  objected  to,  when 
offered  In  evidence  by  plaintiff,  on  the 
ground  that  there  was  no  evidence  showing 
that  it  was  executed  by  authority  or  resolu- 
tion of  the  directors  entered  on  the  records 
of  the  corporation.  The  agreement  was  en- 
tered Into  between  defendant  Ciook  and 
'  plaintiff.  Defendant  Welch  was  not  a  party 
to  It.  The  offer  was  to  prove  the  issues  in 
the  case  affecting  Cook,  and  not  affecting 
Welch.  The  only  relief  sought  against 
Welch  was  to  restrain  him  from  taking 
wood  from  plaintiff's  land.  The  invalidity 
of  the  contract  was  Immaterial  so  far  as  it 
concerned  Wddu    He  claimed  under  a,  sep- 


arate and  distinct  contract    Conceding  er- 
ror. It  was  harmless. 

4.  Defendant  Welch,  as  a  witness  in  his 
own  behalf,  testified  that  about  March  20, 
1886,  one  Kellam,  secretary  of  the  plaintiff 
coriMratlon,  came  to  witness'  house,  and  told 
him  that  Cook  had  forfeited  his  contract,  and 
no  longer  had  anything  to  do  with  the  wood, 
and  that  he  (witness)  coold  look  to  plaintiff 
for  his  pay  for  the  wood.  He  testified  that 
he  had  cut  the  wood  with  the  knowledge 
of  Kellam,  but  under  orders  from  Cook,  and 
was  to  receive  $1.30  per  cord  for  wood  not 
delivered,  and  $2.30  per  cord  for  wood  de- 
livered at  the  railroad.  After  he  had  testi- 
fied to  the  promise  made  by  Kellam,  it  ap- 
peared on  cross-examination  that  It  was  not 
In  writing,  whereupon  plaintiff  objected  to 
the  evidence,  and  moved  to  strike  it  out  on 
the  ground,  among  others,  that  it  was  incom- 
petent as  the  promise  to  answer  the  default 
or  miscarriage  of  Cook.  The  court  reserved 
Its  ruling,  and  the  trial  proceeded.  On  re- 
examination In  chief  the  same  facts  were 
brought  out  wfthout  objection,  and  two  oth- 
er witnesses,— Welch's  wife  and  his  son,— 
who  claimed  that  they  were  present  when 
Kellam  made  the  promise,  testified  to  the 
facts  without  objection.  Kellam  was  re- 
called in  rebnttal,  and  denied  making  the 
promise,  whereupon  plaintiff  moved  to  strike 
from  the  record  all  evidence  concerning  the 
promise  of  Kellam  to  Welch,  including  the 
testimony  of  Mrs.  Welch  and  her  son,  that 
had  been  received  without  objection.  The 
court  granted  the  motion,  and  defendant  ex- 
cepted. The  motion  was  doubtless  regarded 
as  a  renewal  of  the  objection  made  to  the 
testimony  of  Welch,  and  to  that  of  bis  wife 
and  son  to  the  same  effect,  and  In  that  view 
it  was  not  necessary  to  restate  the  grounds 
of  the  motion.  It  was  within  the  discre- 
tion of  the  court  to  grant  the  motion,  al- 
though the  evidence  went  in  without  ob- 
jection. The  cases  cited  by  appellant  are 
instances  where  the  court  refused  to  strike 
out  evidence  that  had  not  been  objected  to, 
which  presents  a  different  question  from  that 
now  here.  There  was  evidence  tending  to 
show  that  Welch  was  employed  hj  Cook, 
and  was  to  be  paid  by  Cook.  It  was  after 
the  wood  was  cut,  and  some  had  been  dis- 
posed of,  and  plaintiff  found  that  Cook  was 
not  keeping  his  contract,  that  Welch  claims 
Kellam  came  to  him,  and  made  the  promise 
testified  to  by  Welch  and  his  wife  and  son. 
It  was  clearly  a  promise  to  answer  for  the 
debt  or  default  of  Cook,  and  was  Invalid 
because  there  was  no  note  or  memorandum 
thereof  in  writing,  subscribed  by  the  party 
10  be  charged  or  by  his  agent  (subdivision  2, 
§  1624k  Civ.  Code);  and  we  do  not  think  the 
evidence  brings  the  case  within  the  excep- 
tion mentioned  in  subdivision  3  of  section 
2794  ofi  the  same  Code,  as  claimed  by  ap- 
pellant There  was  no  evidence  that  Welch 
canceled  the  antecedent  obligation  of  Cook, 
and  accepted  the  new  promise  as  a  substi- 
tute therefor;  noi  does  It  ap^eM  that  tber« 


Digitized  by  V^OOQ IC 


580 


81  PACIFIC  EBPORTBB. 


(CaL 


vfaa  any  consideration  beneficial  to  plain- 
tiff, moving  from  either  party  to  the  ante- 
cedent obligation.  Welch  was  asked  what  he 
said  in  reply  to  Kellam,  and  answered:  "I 
told  him,  all  right;  If  Mr.  Cook  didn't  have 
anything  to  do  with  tlie  wood,  if  he  would 
pay  me  for  it,  all  right;  that  I  didn't  care; 
and  he  said  that  Mr.  Cook  didn't  have  any- 
thing to  do  with  the  wood  whatever,  and 
that  I  could  look  to  the  Diamond  Coal  Com- 
pany for  my  pay.  Q.  And  did  you?  A.  Yes, 
sir;  and  I  have  ever  since.  Q.  Have  you 
looked  to  Mr.  Cook  since  that  time  for  pay? 
A.  No,  sir.  I  didn't  consider  that  he  owed 
me  anything.  This  was  the  first  time  I  ever 
saw  Mr.  Kellam  out  at  my  place,  and  that 
was  the  only  conversation  that  I  had  with 
him  that  he  promised  to  pay  me  anything. 
Before  that  time  I  looked  to  Mr.  Cook  for 
my  pay."  He  further  testified  that  he  con- 
tinued to  hold  possession  of  the  wood,  and 
claimed  a  lien  on  it  for  his  pay.  Mrs.  Welch 
testified  that  her  husband  said  the  wood 
should  not  be  removed  until  he  had  his 
money  for  It  She  testified:  "Mr.  Welch 
said  that  he  held  his  lien  on  that  wood,  and 
that  it  should  not  be  removed  till  he  got  his 
money.  He  didn't  care  who  paid  it,— Mr. 
Cook  or  Mr.  Kellam."  We  find  no  evidence 
that  Welch  in  any  way  released  Cook  or  can- 
celed Cook's  obligation  to  him,  and,  so  far 
ns  the  evidence  shows,  that  obligation  still 
exists.  Nor  can  we  discover  from  the  evi- 
dence that  any  consideration  moved  to  the 
promisor,  plaintiff,  or  that  Welch  suffered 
any  detriment,  or  forebore  or  lost  any  alleg- 
ed right  to  or  lien  upon  the  wood.  He  still 
retained  his  claim  of  lien,  and  is  now  assert- 
ing It.  There  had  been  no  previous  contract 
relations  between  Welch  and  plaintiff  to 
M'hich  we  can  look  In  aid  of  the  promise  now 
being  urged.  There  may  be  hardship,  and 
there  generally  is  in  this  class  of  cases,  in 
enforcing  the  rule;  but  the  duty  of  the  court 
Is  none  the  less  Imperative  to  administer  the 
law  as  It  finds  it. 

5.  It  is  urged  that  the  court  erred  In  set- 
ting aside  the  verdict.  The  Jury  returned  an- 
swers to  the  special  Issues  submitted  to  it 
on  November  20th,  and  some  days  after  the 
trial  had  closed,  to  wit,  on  December  ISth 
following,  the  court  "set  aside  the  verdict  of 
the  Jury,  and  decided  said  cause  In  favor  of 
the  plaintiff,  and  ordered  that  plaintiff  have 
Judgment  as  prayed  for,  and  directed  plain- 
tiff's attorneys  to  draw  Judgment  and  find- 
ings." Defendant  contends  that  this  is  an 
action  at  law,  and  that  defendant  was  en- 
titled to  have  the  answers  of  the  Jury  stand. 
The  action  was  to  foreclose  Cook's  interest 
in  the  contract  of  purchase.  Welch  was 
made  a  party  for  the  purpose  of  enjoining 
him  from  removing  the  wood  and  timber  on 
the  land  in  question.  Thus  far  the  action 
was  clearly  equitable.  Welch  admitted  his 
Intention  to  remove  the  wood  unless  restrain- 
ed. He  claimed  a  lien  on  150  cords  of  wood, 
and  asked  to  have  the  Hen  foreclosed,  and  the 
wood  sold  to  pay  his  clalih  for  these  150 


cords,  and  he  also  asked  to  bave  any  sur- 
plus of  money  arising  from  the  sale  applied 
to  pay  his  claim  tor  the  200  cords  of  wood 
delivered  at  the  railroad.  The  predominant 
features  of  Welch's  defense  are  equitable, 
while  the  plaintiff's  action  is  purely  equi- 
table. Furthermore,  defendant  made  no 
claim  at  the  trial,  as  he  now  does,  that  his 
cross  complaint  presented  grounds  for  re- 
lief at  law.  The  record  shows  that  certain 
special  Issues  were  "settled  and  allowed  as 
the  only  special  issues  to  be  submitted  to 
the  Jury."  These  special  Issues  did  not  em- 
brace all  the  issues  presented  by  the  plead- 
ings. The  verdict  was  merely  advisory  ta 
the  court,  and.  unless  adopted  by  the  court, 
could  be  disregarded,  and  the  court  could 
make  findings  of  fact  Warring  v.  S'reear, 
64  Cal.  54,  28  Pac.  115. 

6.  For  like  reason  it  was  not  error  for  the 
court  to  find  an  issue  of  fact  contrary  to  the 
verdict  of  the  answer  given  by  the  Jury  to 
that  Issue;  and  also  for  like  reason  It  was 
not  error  for  the  court  to  refuse  to  Instruct 
the  Jury  as  requested  by  defendant.  The 
findings  support  the  Judgment,  and  It  Is  ad- 
vised that  the  Judgment  and  order  be  afilrn> 
ed. 

We  concur:    GRAY,  O.;  COOPER,  C. 

PER  CURIAM.  For  tbe  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


lit  Cal.  a 
FONTANA  et  al.  v.  PACIFIC  CAN  00. 
(S.  F.  1,431.) 
(Supreme  Court  of  California.    June  25.  1900.> 

CORPORATIONS— CONTRACT— VALIDITY  —  CON- 
STRUCTION—NONStllT— GROUNDS- 
SPECIFIC  STATEMENT. 

1.  One  claiming  under  a  contract  of  a  corpo- 
ration, executed  without  its  corporate  seal  by 
its  president  nnd  secretary,  must  show  that 
they  were  clothed  with  general  or  special  au- 
thority to  make  it,  or  liad  powers  from  wbich 
such  authority  might  be  inferred,  or  that  their 
act  was  ratified  by  the  board  of  directors. 

2.  That  the  grounds  stated  on  a  motion  for  a 
nonsuit  were  not  aufiiciently  specific  was  harm- 
less, where  the  defects  in  the  case  could  not 
have  been  cured  if  attention  had  been  specif- 
ically called  to  them. 

3.  Defendant  corporation  agreed  that  plain- 
tiff should  receive  all  dividends  on  certain 
shares  of  its  capital  stock  on  which  he  held  an 
option,  during  the  period  the  option  was  to  run, 
and  that  it  would  make  good  any  deficiencies 
in  said  dividends  below  4  per  cent,  per  annum; 
but  there  was  no  guaranty  that  the  dividends 
should  be  paid  annually  or  at  any  stated  peri- 
od. ITie  oividend  paid  for  the  first  year  ex- 
ceeded 4  per  cent,  for  the  whole  period,  but  no 
dividend  was  declared  thereafter.  HM,  that 
defendant's  liability  was  discharged  by  the 
payment  of  the  first  dividend  declared. 

Commissioners'  decision.  Department  2. 
Appeal  from  stiperlor  court,  city  ani*  oounty 
of  San  Francisco. 

Action  by  M.  J.  Fontana  and  others  against 
tbe  Pacific  Can  Company.  BYom  a  Judgment 
for  plaintiffs,  defendant  appeals.    Reversed. 
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Olney  &  Olney,  for  appellant.  Naphtaly, 
Freidenricb  &  Ackerman,  tor  respondents. 

CHIPMAN,  0.  I'latntifl  sued  to  recover 
a  balance  due  upon  the  foUoTving  contract, 
alleged  to  hare  been  entered  Into  by  plain- 
tiffs and  defendant  on  the  day  of  its  date: 
"Agreement  between  the  Pacific  Can  Com- 
pany and  Fontana  &  Company,  both  of  the 
city  and  county  of  Son  Francisco:  That  the 
former  shall  sell  to  the  latter  two  hundred 
and  fifty  (250)  shares  of  the  capital  stock  of 
the  Pacific  Can  Company,  at  two  hundred 
(200.00)  dollars  per  share.  Payment  to  be 
made  by  the  latter's  note  for  fifty  thousand 
(50,0<X))  dollars,  one  day  after  date,  with  In- 
terest at  six  per  cent,  per  annum.  Both  stock 
and  note  to  be  placed  in  escrow  at  the  Anglo- 
California  Bank,  subject  to  the  following 
conditions:  Said  Fontana  &  Company  may 
take  up  said  note,  with  accrued  interest,  and 
receive  said  stock  In  satisfaction  thereof,  at 
any  date  prior  to  February  1,  1898.  or  they 
may  require  that  said  note  be  returned  to 
them,  provided  said  stock  be  returned  to  the 
Pacific  Can  Company  at  any  date  before  Feb- 
ruary 1,  1896;  Interest  on  said  note  being 
paid  to  the  date  of  said  return.  Said  Pacific 
Can  Company  agree  that  all  dividends  declar- 
ed on  said  stock  up  to  either  of  the  above 
dates  shall  be  paid  to  said  IContaua  &  Com- 
pany, and  that  said  Pacific  C!an  Company 
will  make  good  to  Fontana  &  Company  any 
deflclencies  in  said  dividends  below  ten  (10) 
per  cent,  per  annum.  Should  there  be  no 
dividends  paid,  then  the  Pacific  Can  Com- 
pany agree  to  pay  Fontana  &  Company  ten 
per  cent.  Interest  on  the  amount  of  the  note 
from  the  time  of  the  purchase  of  the  stock 
until  the  cancellation  of  the  note  and  the 
return  of  the  shares.  Said  stock  shall  be  re- 
turned to  said  Pacific  Can  Company,  and 
said  note  to  Fontana  &  Company,  on  Febru- 
ary 1,  1896,  under  the  above  conditions  as  to 
Interest  and  dividends.  If  the  latter  should 
not  previously  assume  ownership  In  either 
way  above  provided.  Signed  In  triplicate. 
San  Francisco,  April  25,  18»4.  Pacific  Can 
Company,  by  John  Lee,  President,  A.  D. 
Cutler,  Secretary.  Fontana  &  Co."  Defend- 
ant denied  specifically  the  iollegatlons  of  the 
verified  complaint,  and  set  up  a  cause  of  ac- 
tion for  damages  against  plaintlfTa  on  ac- 
count of  an  alleged  agreement  on  their  part 
to  purchase  cans  for  the  year  1895  from  de- 
fendant. PlaintifFs  purchased  no  cans  from 
defendant  for  that  year.  The  conrt  found 
against  defendant  on  this  issue,  and.  as  the 
evidence  was  conflicting,  defendant  does  not 
urge  the  claim  here.  The  court  found  that 
the  contract  of  April  25.  1894,  "was  executed 
on  behalf  of  defendant  by  Its  president  and 
secretary,  and  the  execution  of  said  contract 
by  Bald  ofiicers  was  not  without  authority  of 
its  board  of  directors,  and  was  not  without 
authority  of  law.  Said  contract  was  duly 
made  and  executed  by  said  corporation." 
This  finding  la  attacked  as  unsupported  by 
the  evidence:  the  defendant  claiming  in  Its 


answer  and  at  tlie  trial  that  the  contract  was 
unauthorized  and  void.  Plaintiffs  had  Judg- 
ment for  $2.458.3.''>,  with  Interest  at  7  per  cent, 
per  annum  from  February  1,  1896.  Defend- 
ant appeals  from  the  Judgment,  and  brings 
tlie  evidence  up  by  bill  of  exceptions. 

Plaintiff  offered  in  evidence  the  contract 
sued  upon,  which  is  set  out  supra.  The  rec- 
ord reads  as  follows:  "Said  document  [the 
contract]  was  not  under  the  seal  of  the  cor- 
poration. The  witness  testified  that  there 
were  three  originals  of  said  document  and 
that  the  one  shown  here  was  one  of  the  orig- 
inals. Thereupon  the  counsel  for  the  plain- 
tiff offered  it  In  evidence."  Defendant  ob- 
jected on  the  following  grounds:  That  the 
corporation  had  no  authority  to  execute  any 
such  contract;  that  upon  Its  face  it  appears 
to  be  ultra  vires;  that  It  Is  contrary  to  pub- 
lic policy  and  void;  that  It  does  not  purport 
to  be  executed  by  the  corporation,  In  this: 
that  It  is  not  under  the  seal  of  the  corpora- 
tion, and  there  is  no  proof  yet  that  the  signa- 
tures of  the  officers  are  their  genuine  signa- 
tures, nor  that  they  were  authorized  to  make 
the  contract.  The  objections  were  overniled, 
and  the  contract  was  admitted  In  evidence; 
defendant  reserving  an  exception.  Plaintiffs 
cite  in  support  of  the  ruling  Pixley  v.  Rail- 
road Co.,  33  Cal.  183,  and  Crowley  v.  Mining 
Co.,  55  Cal.  273.  Plaintiffs  do  not  claim  that 
there  was  any  evidence  (and  there  was  none) 
showing  that  the  directors  of  the  corporation 
hiid,  by  resolution  or  by  any  other  action,  of- 
ficial or  otherwise,  authorized  the  president 
and  secretary  to  make  the  contract.  There 
Is  no  evidence  that  either  of  these  offieerB 
was  clothed  with  general  or  special  powers 
to  make  such  a  contract,  or  had  any  powers 
from  which  it  might  be  Inferred  that  they, 
or  either  of  them,  could  make  such  a  con- 
tract. There  was  no  corporate  seal  attach- 
ed. There  Is  no  evidence  or  claim  of  subse- 
quent ratification  by  the  directors  of  the  cor- 
poration. The  Pixley  Case  Is  not  authority 
for  the  broad  proposition  that  the  partial  ex- 
ecution of  a  contract  by  a  corporation  raises 
the  presumption  of  authority  to  make  it. 
The  presumption  in  that  case  arose  from  the 
established  acts  of  the  directors  of  the  cor- 
poration, as  well  as  from  the  part  execution 
of  the  contract.  In  the  case  here  there  Is  no 
evidence  that  the  directors  ever  knew  of  the 
contract,  much  less  authorized  It  by  their 
conduct  or  acts.  Nor  does  It  follow,  as  Is 
claimed,  that  the  contract  was  under  seal 
because  It  was  executed,  and  because  the 
certificate  of  the  shares  Issued  under  the 
contract  was  under  seal.  It  Is  affirmatively 
shown  that  the  contract  bears  no  seal  of  the 
corporation,  and  Its  absence  Is  not  accounted 
for  In  any  way.  The  seal  on  the  certificate 
of  shares  Is  not  the  slightest  evidence  that  a 
seal  was  attached  to  the  contract.  Besides, 
whatever  presumption  arose  that  the  seal 
was  attached  wa-s  overcome  by  the  admission 
that  In  fact  no  seal  was  attached.  The  prin- 
ciple decided  In  the  Crowley  Case  has  since 
been  approved,  and  la  not  now  Questioned. 
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But  In  that  rase  !t  was  admitted  that  the 
president  of  the  corporation,  -who  made  the 
contract,  was  also  superintendent  and  gen- 
eral managing  agent  of  the  mining  corpora- 
tion; and  It  was  held  that  authority  may  be 
Inferred  from  the  admitted  relations  of  the 
agent  to  the  corporation,  or  from  Its  course 
of  business.  No  such  facts  appear  here.  We 
do  not  think  the  finding  Is  supported  by  the 
evidence.  Barney  t.  Pforr,  U7  Cal.  56,  48 
Pac.  887;  Pauly  v.  Pauly,  107  Cal.  8,  40  Pac. 
29;  Blood  v.  Water  Co.,  US  Cal.  221,  41  Pac. 
1017,  45  Pac.  262. 

At  the  close  ofl  plaintiffs'  case,  defendant 
made  a  motion  for  nonsuit  on  grounds  which, 
In  our  opinion,  would  not  ordinarily  have 
been  sufficiently  specific  to  bring  It  within 
the  well-eBtabllshed  rule  as  stated  In  Daley 
y.  Rnss,  86  Cal.  114,  24  Pac.  867,  and  cases 
there  cited.  See,  also.  Palmer  v.  Publishing 
Co.,  90  Cal.  168,  27  Pac.  21.  The  rule,  how- 
eTer,  does  not  apply  If  the  case  Is  one  that 
cannot  be  cured,  although  attention  be  spe- 
cifically called  to  the  defects.  Daley  t. 
Rubs,  supra.  Aside  from  the  failure  to  make 
the  proof  of  authority,  we  think  the  contract 
on  which  plalntlfTs  relied  gare  them  no  cause 
of  action,  and  for  this  reason  the  motion  for 
nonsuit  should  have  been  granted. 

The  court  found  that  defendant  paid  plain- 
tiffs a  dividend  of  ?25  per  share  on  250  shares 
November  1,  18!M,  amounting  to  ?6.250. 
Plaintiffs'  contention  Is  (and  the  trial  court 
so  construed  the  contract)  that  defendant 
agreed  to  guaranty  a  dividend  of  not  less 
than  10  i)er  cent,  per  annum,  and  to  pay  all 
dividends  In  excess  of  that  amount;  that  the 
first  dividend  was  paid  dnring  the  first  year, 
and  plaintiffs  were  entitled  to  all  of  It,  less 
6  per  cent  Interest  to  be  paid  defendant 
on  the  note;  that,  there  being  no  dividend 
declared  the  second  year,  the  gniaranty  was 
to  pay  10  per  cent,  for  that  year,  regardless 
of  the  dividend  already  paid,  and  up  to  Fob- 
riiary  1,  1806,  less  Interest  on  the  note.  We 
cannot  so  construe  the  contract.  There  was 
no  guaranty  that  dividends  should  be  declar- 
ed once  a  year,  or  at  any  stated  periods.  The 
agreement  was  that  "all  dividends  *  *  • 
shall  he  paid  to  said  Pontana  &  Company, 
and  that  said  Pacific  Can  Company  will  make 
good  to  Fontana  &  Company  any  doflclen- 
cles  In  said  dividends  [1.  e.  In  such  dividends 
as  should  be  declared]  below  ten  per  cent, 
per  annum."  This  meant  that,  for  the  pe- 
riod the  contract  was  to  run,  the  dividends 
should  amount  to  10  per  cent,  per  annum. 
This  construction,  It  seems  to  us.  Is  strength- 
ened by  what  follows,  to  wit:  "Should  there 
be  no  dividends  paid,  then  the  Pacific  Can 
Company  agree  to  pay  Fontana  &  Company 
ten  per  cent.  Interest  on  the  amount  of  tlie 
note  from  the  time  of  the  purchase  of  the 
stock  until  the  cancellation  of  the  note  and 
the   return   of  the  shares."    Simply  stated, 


defendant  agreed  that  in  any  eTent  plaintiffs 
should  receive  all  dividends,  no  matter  how 
large,  and,  if  no  dividend  was  declared,  plain- 
tiffs should  receive  the  equivalent  of  10  per 
cent,  per  annum  on  the  amount  of  the  note, 
less  6  per  cent,  or  4  per  cent.  net.  It  la  al- 
together probable  that  defendant  understood 
the  contract  as  to  the  purchase  of  cans  to  be 
that  plaintiffs  were  to  buy  cans  from  defend- 
ant for  the  year  1895  as  well  as  for  1894; 
otherwise,  there  would  seem  to  have  been 
no  reason  for  making  the  contract  run  to 
February  1,  1896,  and  there  was  evidence 
tending  to  show  this  to  be  the  contract. 
There  was  evidence  to  the  contrary,  however, 
which  the  trial  court  adopted,  and  the  find- 
ing as  to  this  fact  cannot  be  questioned  here. 
But  this  view  of  the  evidence  taken  by  the 
court  did  not  warrant  It  In  finding  the  con- 
tract now  before  us  to  mean  something  dif- 
ferent from  its  obvious  Import  To  illus- 
trate, suppose  no  dividends  whatever  had 
been  declared;  what  would  have  been  the 
measure  of  plaintiffs'  right  to  recover? 
Clearly,  10  per  cent,  per  annum,  less  6  per 
cent,  per  annum  to  be  paid  defendant  for  the 
period  of  the  contract.  Suppose  the  divi- 
dend declared  had  occurred  at  the  end  of  the 
period,  instead  of  November  1,  1894;  what 
would  have  Iseen  the  rule  of  adjustment? 
Plaintiffs  would  have  been  entitled  to  the 
dividend,  much  or  little,  and  if,  in  the  aggre- 
gate, It  was  less  than  10  per  cent,  after  de- 
ducting 6  per  cent,  defendant  would  have 
been  obliged  to  make  good  the  deficiency;  if 
more,  plaintiffs  would  be  entitled  to  retain 
all  of  it  and  the  obligations  of  the  parties 
would  stand  discharged,  so  far  as  concerned 
dividends  and  Interest  It  will  be  observed 
that  defendant's  liability  to  make  good  any 
deficiencies  In  dividends  did  not  accrue  until 
the  termination  of  the  contract,  for  the  defi- 
ciencies could  not  sooner  be  ascertained. 
The  fundamental  error  of  plaintiffs'  conten- 
tion lies  in  the  assumption  that  the  contract 
contemplated  and  provided  for  annual  divi- 
dends, and  that  each  year  must  be  treated 
separately.  Plaintiffs  terminated  the  eon- 
tract  by  notice  January  23.  1896, — one  year 
and  nine  months  (lacking  two  days')  from  Its 
date.  The  guaranty  of  10  per  cent,  for  this 
period  amounted  to  ?8,7B0,  and  thf  Interest 
at  6  per  cent  amounted  to  $5,250,  leaving  a 
deficiency  of  ?S,600.  The  dividend  iiaM  was 
$6,2.'50,  so  that  plaintiffs  received  !t2.75(t  niore 
than  the  stipulated  deticleney.  The  court 
found  that  plaintiffs  were  enritled  to  Jnde- 
ment  for  $2,796.66.  We  can  discover  no  Avnr- 
rant  for  the  finding  or  the  judgment.  The 
Judgment  should  be  reversed. 

We  concur:    COOPER,  C;  GRAr,  O. 

PER  CURIAM.  For  the  reasons  Kiven  in 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed. 
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CARMICHABL  t.  PIERCE  et  al- 

(Supreme  Court  of  Oklahoma.     June  6,  1900.) 

Jl/DGMBaUTS  OF  PHODATB  COUaT— FORCE  AND 
EFFECT— REVIEW  ON  APPEAL. 

1.  Under  the  statutes  of  this  territory,  pro- 
ceedings in  the  probate  court,  when  exercising 
jurisdiction  concurrent  with  the  district  court, 
are  considered  in  the  same  manner  and  with 
like  intendment  as  the  proceedings  of  courts  of 
general  jurisdiction;  and  Its  records,  orders, 
judgments,  and  decrees  are  accorded  like  force, 
effect,  and  legal  presumption  as  the  records, 
orders,  judgments,  and  cfecrees  of  the  district 
court. 

2.  Where  the  matters  involved  in  a  decision 
in  the  district  court  are  purely  questions  of 
fact,  and  a  jury  is  waived,  and  the  cause  sub- 
mitted to  the  court,  the  decision  will  not  be 
disturbed  by  this  court,  if  the  evidence  rea- 
sonably tends  to  support  the  judgment  of  the 
court. 

(Syllabus  by  the  0>urt.) 

Appeal  from  district  court,  Kay  county; 
before  Justice  Bayard  T.  Halner. 

Action  by  Elmer  E.  C?armlchael  against 
W.  F.  Pierce  and  A.  O.  Lund.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

This  case  is  brought  to  this  court  to  review 
a  certain  judgment  and  proceedings  had  in 
the  district  court  of  Kay  county  in  an  action 
in  which  the  plaintiff  In  error  was  plaintiff 
and  the  defendants  In  error  were  defendants. 
The  action  In  the  court  below  was  replevin,  to 
recover  the  possession  of  a  certain  quantity 
of  wheat  which  the  plaintiff  claims  he  was 
the  owner  of,  and  of  which  he  was  entitled 
to  the  possession,  and  that  said  possession 
was  unlawfully  and  wrongfully  detained 
from  blm  by  the  defendants.  The  case  was 
heard  and  tried  by  the  court,  trial  by  Jury 
having  been  waived  by  the  parties.  The 
court  rendered  a  decision  In  favor  of  the  de- 
fendants, and  made  an  order  for  the  return 
of  the  property,  or  the  value  thereof.  Plain- 
tiff filed  a  motion  for  a  new  trial,  which  was 
overruled,  to  which  overruling  of  the  motion 
for  a  new  trial  and  to  the  Judgment  of  the 
court  the  plaintiff  excepted,  and  brings  the 
cause  here  on  appeal. 

Clias,  J.  Peckham  and  Ed.  L.  Peckham, 
for  plaintiff  In  error.  Fuller  &  Hargis  and 
\V.  C.  Tetirick.  for  defendants  In  error. 

IKWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  is  that  the  court 
rejected  material  and  competent  evidence  of- 
fered on  the  part  of  the  plaintiff.  We  have 
examined  the  brief  of  counsel  for  plaintiff  in 
error  in  this  purticular,  and  do  not  think 
that  this  contention  can  be  maintained,  for 
the  reason  that  an  examination  of  the  record 
will  show  that  while  the  testimony  com- 
plained of  as  having  been  excluded  was  ex- 
cluded as  to  one  witness,  to  wit,  the  plaintiff 
in  error,  K  B.  Carmlclwel,  whom  the  court 
refused  to  allow  to  testify  to  a  conversation 
bad  with  his  motlior  when  she  came  from 
Uklahoma  to  Chautauqua  county,  Kan.,  as 
the  agent  of  his  fatlier,  from  whom  he  claim- 
ed to  have  leased  the  premises,  the  court  sub- 


sequently permitted  this  same  Identical  con- 
versation to  be  given  In  evidence  by  the  wit- 
ness Mary  A.  Carmichael,  the  mother  of  the 
plaintiff  In  error,  and  also  permitted  W.  P, 
Carmichael,  the  father  of  the  plaintiff  la  er- 
ror, and  from  whom  lie  claimed  to  have  . 
leased  the  premises,  to  testify  to  the  word 
sent  to  his  son  in  Chautauqua  county,  Kan.; 
and  we  think  an  examination  of  the  entire 
record  will  show  that  this  objection  and  as- 
signment of  error,  and  Hie  second  assignment 
of  error,  to  wit,  that  Incompetent  and  Irrele- 
vant testimony  was  admitted  by  the  court, 
on  the  part  of  the  defendants,  cannot  be  sus- 
tained, as,  from  a  full  examination  of  the 
record,  we  are  fully  satisfied  with  the  hold- 
ings of  the  court  In  this  regard. 

Another  assignment  of  error  Is  urged  as  a 
part  of  the  second  assignment  of  error,— that 
the  execution  under  and  by  virtue  of  which  . 
the  defendant  Lund,  as  deputy  sheriu.,  levied 
upon  the  wheat  in  question,  was  upon  a  Judg- 
ment rendered  in  the  probate  court,  and  the 
only  record  Introduced  to  sustain  this  Judg- 
ment In  the  trial  court  was  the  Journal  entry 
of  the  Judgment,  for  the  sum  of  $523.96  and  - 
costs,  and  the  execution  based  thereon. 
After  a  careful  examination  of  the  statute, 
we  are  satisfied  that  this  is  all  tbat  the  law 
required,  and  we  think  that  the  admissions 
contained  In  the  reply  brief  of  coimsel  for 
plaintiff  In  error  fully  sustain  this  position. 
This  cause  depends  entirely  for  a  decision 
uiton  the  good  faith  of  the  transaction  be- 
tween the  plaintiff  In  error,  K.  E.  (Darmlchael, 
and  his  father,  W.  P.  Carmichael,  in  the  con- 
tract or  leasing  of  the  premises  on  which  the 
wheat  In  question  was  raised.  If  the  said 
leasing  was  honest  and  in  good  faith,  then 
the  wheat  was  the  property  of  the  plaintiff 
in  error,  and  be  was  entitled  to  the  posses- 
sion thereof,  and  should  recover  In  this  suit 
On  the  other  hand.  If  the  transaction  was 
fraudulent,  and  not  In  good  faith,  and  was 
done  for  the  purpose  of  covering  up  the 
property  of  W.  P.  Carmichael,  to  hinder  and 
delay  the  collection  of  this  Judgment,  then 
the  decision  of  the  lower  court  was  right. 
On  this  question  an  examination  of  the  rec- 
ord win  show  that  there  was  a  contrariety 
of  evidence.  The  trial  court  had  the  wit- 
nesses before  him,  had  a  chance  to  see  their 
manner  and  demeanor  on  the  stand,  and  had 
many  ways  of  determining  the  truth  or  fal- 
sity of  their  statements,  which  this  court, 
from  viewing  this  case  as  put  on  pai)er,  does 
not  have,  and,  after  a  full  and  careful  exam- 
ination of  the  entire  record,  we  are  not  pre- 
pared to  say  that  the  evidence  does  not  rea- 
sonably sustain  the  finding  of  that  court; 
and  the  rule  laid  dow^n  by  this  court  in  a 
number  of  oases  Is  that,  in  questions  of  fact, 
tlie  verdlctof  a  Jury  will  not  be  disturbed  If  the  , 
evidence  reasonably  tends  to  support  the  ver- 
dict, and  we  can  see  no  reason  why  the  same 
rule  should  not  be  ap|)llo(l  to  a  trial  by  the 
court  wliere  a  jury  is  waive<l.  An  examina- 
tiuu  or  the  rcL'ord  does  uut  disuloKe  that  any 
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injustice  has  been  done,  and  we  fall  to  find 
any  error  in  the  rulings  of  the  court  For 
these  reasons,  the  judgment  of  the  lower 
court  will  be  affirmed.  All  of  the  Justices 
concurring,  except  HAINER,  J.,  who,  having 
preRided  in  the  court  below,  took  no  part  in 
this  case. 


RICHARDSON  et  al.  t.  PBSXNY.t 

(Supreme  Court  of  Oklahoma.    Feb.  8.  1900.) 

APPEAL  BONDS— RESCITALS  — EFFECT  — ESTOP- 
PEL —  COUNTERCLAIM  —  SET-OWW  —  USE  AND 
OCCUPATION— GRANT— EVIDENCE  —  LIMITA- 
TIONS—PLEADING— DEMURRER  —  SHERIFFS 
—WRIT  OF  RESTITUTION— RETURN— CONTRA- 
DICTION. 

1.  An  action  to  recover  for  breach  of  a  Iwnd 
givon  to  stay  a  judgment  of  the  district  court 
potidinK  an  appeal  to  the  supreme  court  is  an 
action  on  contract,  and  the  obliKors  are  bound 
by  the  terms  and  conditions  of  the  bond. 

2.  The  obligors  upon  an  appeal  or  superse- 
deas bond  are  bound  by  the  recitals  in  the 
bond,  and  where  the  bond  recites  that  a  cer- 
tain action  was  pending  in  the  district  court 
between  certain  parties,  and  that  a  judgment 
was  rendered  in  said  cause,  the  obligors  in 
such  bond,  in  a  suit  thereon,  are  estopped  from 
saying  that  no  such  suit  was  pending,  or  that 
no  valid  judgment  was  rendered  therein. 

3.  A  counterclivim  is  a  cause  of  action  exist- 
ing ill  favor  of  a  defendant  and  against  a  plain- 
tiff, betwe«'n  whom  a  several  judgment  might 
be  had  in  the  action,  and  arising  out  of  the 
contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 

4.  A  set-off  is  a  cause  of  a<-tion  arising  upon 
contract  or  ascertained  by  the  decision  of  a 
court,  and  can  only  be  pleaded  in  an  action 
foun<h>d  on  contract.  It  must  be  ind<'pendent 
of,  and  not  connected  with,  the  contract  niatle 
the  foundation  of  the  cause  of  action  in  the 
petition,  and  can  only  l)e  pleaded  where  there 
IS  mutuality  of  parties.  The  cause  of  action 
Koaght  to  be  pleaded  as  a  set-off  must  exist 
in  favor  of  all  the  defendants  against  the 
plaintiff. 

.5.  Where  a  party  has  olilignted  himself  to 
pay  another  the  value  of  the  use  and  occupa- 
tion of  certain  real  proi)erty  during  a  particu- 
lar period,  it  is  not  reversible  error  to  permit 
the  plaintiff  to  show  what  the  property  n<'tu- 
aiiy  rented  for  during  such  period.  Such  proof 
is  not  controlling  as  to  the  rental  value,  but  is 
pro|)er  to  be  considered  by  the  jury,  under 
proper  instructions  by  the  court,  in  determining 
the  reasonable  value  of  the  use  and  occupation 
of  the  property. 

({.  A  cause  of  action  barred  by  the  statute  of 
limitations  cannot  be  pleaded  as  a  set-off. 

7.  It  is  not  error  to  overrule  a  demurrer  to  a 
petition  in  an  action  on  a  supersedeas  l«>nd. 
where  the  petition  contains  the  necessary  aver- 
ments as  to  the  execution  of  the  bond,  the 
pendency  of  the  action,  the  taking  of  the  a\y- 
I)eal,  the  affirmance  of  the  judgment  by  the 
supreme  court,  the  recitals  in  the  l)ond,  and 
which  tlien  alleges  the  breach  of  the  condi- 
tions of  the  bond,  and  the  damages  sustained. 

8.  While  proof  may  not  be  admissible  for  the 
purpose  of  contradicting  a  sheriff's  return  on 
a  writ  of  restitution,  it  is  not  error  to  admit 
evidence  as  to  the  manner  in  which  the  writ 
was  executed,  and  to  show  that,  while  the 
sheriff  did  technically  give  possession  to  the 
plaintiff,  the  defendants  in  fact  retained  actual 
possession  and  kept  the  plaintiff  out  after 
sheriff  had  made  his  return. 

(iSyllabus  by  (he  Court,  i 

i  RebearlDg  denied  June  6,  1900. 


Error  from  district  court.  Noble  county; 
before  Justice  Bayard  T.  Hainer. 

An  action  of  forcible  entry  and  detainer 
by  Elisha  Penny  against  F.  A.  Richardson 
and  others  was  brought  before  a  Justice  of 
the  peace,  in  which  Judgment  was  rendered 
for  plaintiff,  which  was  affirmed  by  the  dis- 
trict court.  Plaintiff  brought  two  suits  on 
the  appeal  and  supersedeas  bonds,  which 
were  consolidated,  and  from  a  Judgment  in 
his  favor  defendants  bring  error.    Affirmed. 

H.  B.  Martin  and  J.  B.  Dlggs,  for  plain- 
tiffs in  error.  H.  R.  Thurston,  for  defend- 
ant in  error. 

BURFORD,  C.  J.  The  defendant  in  error. 
Penny,  brought  an  action  in  forcible  entry 
and  detainer,  before  a  Justice  of  the  peace, 
agaiUHt  plaintiffs  in  error  Richardson,  Mon- 
roe, and  Murray,  to  recover  possession  of  80 
feet  off  tlie  east  end  of  lot  numbered  1  in 
block  numbered  1!8  in  the  city  of  Perry,  in 
Noble  county,  OkL  Penny  recovered  Judg- 
ment before  the  Justice,  and  Richardson  et 
al.  appealed  the  case  to  the  district  court, 
where  the  case  was  again  tried,  and  judg- 
ment rendered  in  favor  of  Penny.  Richard- 
son, Monroe,  and  Murray  appealed  to  the  su- 
preme court,  and  gave  a  supersedeas  bond 
to  stay  judgment,  with  the  other  phiintiffs 
In  error  oa  sureties  on  the  l>ond.  The  Judg- 
ment of  the  district  court  was  affirmed. 
Richardson  v.  Penny,  ,->0  Pac.  2.31,  6  Okl. 
3".JS.  Penny  then  brought  two  suits  in  the 
district  court  of  Noble  county,— one  on  the 
appeal  Itoud  given  by  Richardson  et  al.  when 
they  appealed  from  the  judgment  of  the  Jus- 
tice of  the  pence  in  the  forclliie  entry  and 
detainer  ca.se,  and  the  other  on  the  super- 
sedeas bond  given  to  stay  the  Judgment  of 
the  district  court  pending  the  appeal  in  the 
supreme  court.  Kach  suit  was  against  Rich- 
ardson, Monroe,  and  Murray,  as  principals, 
and  the  sureties  on  the  bond,  as  defendants. 
The  issues  were  Joined  In  each  of  the  causes, 
and  both  were  called  for  trial.  On  motion  of 
the  defendants  below,  the  causes  were  con- 
solidated, as  the  puriKise  of  the  action  on 
each  bond  was  to  recover  for  the  use  and 
occupntiou  of  the  part  of  the  lot  In  question 
during  the  period  covered  by  the  bonds.  On 
the  trial  of  the  cause  the  district  court  sus- 
tained an  objection  to  the  introduction  of 
any  evideuce  in  support  of  the  cause  of  ac- 
tion based  on  the  bond  given  to  perfect  the 
appeal  from  the  justice  to  the  district  court, 
and  confirmed  the  proof  to  the  other  cause 
of  action.  To  this  ruling  no  objection  Is 
made  by  Penny,  and  that  question  is  not  In- 
volved in  this  appeal.  On  the  trial  of  the 
cause  before  a  Jury,  a  verdict  was  returned 
for  the  sum  of  1^08.'),  and  judgment  was  ren- 
dered in  accordance  with  the  verdict  Mo- 
tion for  new  trial  was  filed  by  the  defend- 
ants below  and  overruled,  and  proper  excep- 
tions saved.  The  defendants  below  appeal. 
A  number  of  alleged  errors  are  assigned. 
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aome  of  whidi  tt  win  not  be  Becenary  to 
tevlo-w. 

It  18  first  contended  that  the  trial  court 
erred  In  oTermllng  the  demnrrer  to  the 
amended  petition.  The  petition  avers  that 
the  defendants  Richardson,  Monroe,  and 
Murray,  as  principals,  and  Martin,  Mnlllniz, 
and  Hlgdon,  as  sureties,  ezecnted  an  nnder- 
taking  to  the  plaintiff.  Penny,  by  the  condi- 
tions of  which  undertaking  the  defendants 
bound  themselves.  In  the  sum  of  $1,000,  that 
during  the  possession  of  80  feet  off  the  east 
end  of  lot  1  In  block  28  In  the  city  of  Perry 
by  the  plaintiffs  In  error  F.  A.  Richardson, 
W.  O.  Monroe,  and  Joseph  Murray  they 
would  neither  commit  nor  suffer  to  be  com- 
mitted any  waste  thereon,  and  that.  If  the 
Judgment  of  the  district  court  should  be 
afBrmed,  they  would  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the 
6th  day  of  February,  ltiU6,  until  the  delivery 
of  the  i>osse88ion  of  said  premises  pursuant 
to  the  judgment,  and  pay  all  costs;  that 
said  undertaking  was  duly  executed  In  an 
action  pending  In  the  district  court  of  Noble 
county,  wherein  EUsha  Penny  was  plaintiff, 
and  F.  A.  Richardson,  W.  G.  Monroe,  and 
Joseph  Murray  were  defendants:  that  said 
>  judgment  of  the  district  court  was  by  the 
supreme  court  duly  affirmed;  and  that  said 
defendants  had  been  In  continual  possession 
and  occupancy  of  said  real  estate,  and  had 
wholly  failed  and  refused  to  deliver  posses- 
sion thereof  to  the  plaintiff,  or  to  pay  any 
part  of  the  value  of  the  use  and  occupation 
thereof,  or  to  pay  the  costs  of  said  action. 
A  copy  of  said  bond  was  filed  with  the  i>e- 
tition,  and  made  part  thereof.  There  was  a 
demand  for  judgment  for  the  sum  of  $1,000. 
It  is  true,  this  petition  Is,  In  a  measure,  de- 
fective, and  is  not  as  specific  and  certain  as 
good  pleading  would  require;  but,  ui)on  the 
whole,  we  think  It  states  a  cause  of  action, 
and  there  was  no  material  error  in  overrul- 
ing the  demurrer. 

The  defendants  answered  by  setting  up  a 
general  denial,  and  four  other  defenses, 
some  of  which  were  in  the  nature  of  set- 
offs. The  second  defense  pleaded  attempted 
to  raise  the  question  of  jurisdiction  of  the 
district  court  In  the  forcible  entry  case  on 
appeal  from  the  Justice's  court  It  alleged 
that  the  bond  given  to  effect  the  appeal 
failed  to  contain  the  condition  that  the  de- 
fendants would  surrender  possession  of  the 
premises,  should  Judgment  be  rendered 
against  them,  and  further  averred  that  the 
bond  was  not  approved  as  required  by  stat- 
ute. The  trial  court  sustained  a  demurrer 
to  this  defense.  If  these  questions  had  been 
presented  to  the  district  court  when  the  for- 
cible entry  case  was  before  that  court,  they 
might  have  been  material,  and  possibly 
might  have  resulted  in  a  dismissal  of  the  ap- 
peal. But  after  judgment  in  the  district 
court,  and  the  giving  of  a  supersedeas  bond, 
and  Judgment  In  the  supreme  court,  it  is  too 
late  to  raise  such  objections  In  a  suit  on  the 


supersedeas  bond.  The  bond  sued  on  re- 
cites that  Penny  obtained  a  Judgment  in  the 
district  court  of  Noble  county  against  the  de- 
fendants Richardson,  Monroe,  and  Murray  for 
the  restitution  of  the  lot  heretofore  describ- 
ed, and  for  costs  of  action;  that  the  defend- 
ants have  taken  said  cause  to  the  supreme 
court  by  writ  of  error.  In  order  to  have  the 
proceedings  In  said  cause  reviewed.  These 
recitals  In  the  bond  are  conclusive  on  the  de- 
fendants, and  they  are  now  estopped  from 
saying  that  no  cause  was  pending  in  the 
district  court  In  the  case  of  Trimble  v. 
State,  4  Blackf.  435,  the  supreme  court  of  In- 
diana, at  an  early  day,  said:  "When  a  party 
makes  an  admission  in  an  instrument  under 
his  band  and  seal,  he  is  estopped  from  dis- 
puting the  facts  which  be  recitea  If  a  con- 
dition be  to  perform  the  covenants  in  an  in- 
denture, the  party  cannot  say  there  is  no 
such  indenture.  *  *  *  If  a  condition  in 
a  bond  recite  that  a  particular  suit  is  de- 
pending in  the  court  of  king's  bench,  for  ex- 
ample, the  obligor  is  estopped  from  saying 
there  is  no  such  suit  there."  In  Stow  v. 
Wyse,  7  Conn.  214,  Judge  Doggett  said: 
"Without  multiplying  authorities  upon  a 
point  rendered  clear  by  numerous  cases,  It 
is  Bufllclent  to  state  that  where  a  party  has 
solemnly  admitted  a  fact  by  deed  under  his 
hand  and  seal,  he  Is  estopped  not  only  from 
disputing  the  deed  Itself,  but  every  fact 
which  it  recites."  And  this  principle  is 
based  upon  sound  reason.  It  would  be  mani- 
festly unfair  and  unjust  to  permit  the  de- 
fendants to  keep  silent  upon  a  material  ques- 
tion, which  it  was  their  duty  to  bring  to  the 
knowledge  of  the  trial  court  and  after  get- 
ting the  benefit  of  a  trial  and  hearing  on 
the  issues  presented,  and  after  giving  a  bond 
which  in  effect  stayed  the  Judgment  of  the 
lower  court,  and  enabled  them  to  still  enjoy 
the  use  and  profits  of  the  property  the  court 
had  adjudged  they  were  not  entitled  to,  and 
after  getting  the  cause  reviewed  in  the  su- 
preme court,  and  all  had  been  decided  ad- 
verse to  them,  still  hold  on  to  the  property, 
and,  when  suit  is  brought  on  the  bond,  al- 
low them  to  say,  "We  were  only  trlfiing  with 
the  rights  of  the  adverse  party  and  with  the 
courts.  No  cause  was  ever  pending  in  the 
courts."  Having  executed  their  solemn  ob- 
ligation to  pay  to  the  plaintiff  the  value  of 
the  use  and  occupation  of  the  real  estate  In 
controversy,  and  recited  in  this  obligation 
that  a  suit  was  pending  between  the  adverse 
parties  in  the  district  court,  and  that  Judg- 
ment was  rendered  against  them,  the  law 
says  they  shall  not  be  permitted  to  contradict 
such  recital,  but  shall  be  bound  thereby. 

The  third  defense  set  up  in  the  answer 
undertook  to  plead  a  superior  title  In  the 
defendant  Richardson,  acquired  after  the 
Judgment  was  rendered  against  him  in  the 
forcible  entry  and  detainer  case.  He  al- 
leged, among  other  things,  that  he  became 
the  owner  of  the  title  to  said  lot  by  con- 
veyance from  one  Case,  who  obtained  title 
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from  tbe  United  States  through  towo-slte 
trustees,  and  that  the  deed  from  CasD  to 
him  was  executed  on  the  0th  day  of  Jan- 
uary, 1893.  The  judgment  in  the  forcible 
entry  case  was  rendered  in  the  district  court 
of  Noble  county  in  November,  1895,  and  tbe 
bond  sued  on  in  this  case  was  executed  on 
the  uth  day  of  February,  1890;  and  one  of 
the  exiiress  stipulations  in  the  bond  was  that, 
if  the  Judgment  of  the  district  court  should 
be  affirmed,  they  would  pay  the  value  of 
the  use  and  occuiwtion  of  the  property  from 
the  date  of  tbe  undertaldng  until  the  de- 
livery of  the  possbssion  pursuant  to  the  Judg- 
ment. It  was  no  defense  to  this  agreement 
that  Richardson  was  the  owner  of  the  prop- 
«rty.  Plaintiff  was  seeldng  to  recover  on 
the  bond,  and  the  defendants  were  bonnd 
by  the  terms  of  the  bond.  The  question  of 
title  or  right  to  possession  was  not  Involved, 
and  could  In  no  way  be  made  a  proper  de- 
fense to  the  action  on  the  bond.  It  had 
been  declared  by  the  Judgment  of  the  court 
that  the  defendants  forcibly  entered  the  plain- 
tiff's poBsesslou,  and  restitution  had  been  or- 
dered. Be/ore  they  could  comply  with  the 
Judgment,  or  relieve  themselves  of  the  burr 
dens  of  their  bond,  or  even  place  themselves 
in  a  position  to  assert  any  right  to  the  use, 
occupation,  or  rents  of  the  property,  they 
were  bound  to  openly  surrender  their  wrong- 
fully obtained  possession,  and  give  the  i)lain- 
tift  that  which  they  had  forcibly  wrested 
from  him.  They  failed  to  aver  tliat  they 
had  done  this,  and  hence  the  third  defense 
was  not  8uffl<;ient  to  warrant  the  court  in 
admitting  any  proof  under  it,  and  no  error 
was  committed  in  rejecting  it. 
•  The  fourth  defense  is  attempted  to  be 
pleaded  as  a  counterclaim  or  set-ofT.  The 
court  refused  to  receive  any  proof  in  support 
of  its  allPKations.  This  paragraph  of  the 
answer  sets  up  that  one  Oise  was  the  owner 
of  the  west  70  feet  of  lot  1,  block  28,  In 
the  olty  of  Perry,  and  entitled  to  the  use 
and  occupation  of  same  from  the  16th  day 
of  Septeiidier,  1803,  to  the  0th  day  of  Janu- 
ary, l.SO.'i;  that  the  rental  value  of  same  was 
$75  prr  month;  that  the  plaintiff,  Penny, 
iispd  and  occupied  all  of  said  lot  during  said 
time;  that  Penny  was  indebted  to  Case,  for 
rent  of  said  70  feet,  in  the  simi  of  $1,200; 
that  on  January  0,  ISil.'i,  Ca.se  sold  and  as- 
sljincd  said  claim  to  defendant  Richardson. 
And  ho  asked  that  this  amount  be  set  oft 
against  the  amount  found  due  Penny  on  the 
bond.  There  was  no  error  in  rejecting  the 
ju'oof  to  establish  the  allegations  of  this  de- 
fense or  set-off.  Tiie  claim  sued  on  was 
l)arred  by  the  statute  of  limitations.  If  it 
was  an  action  upon  an  Implied  contract.  It 
■>>-as  barred  within  three  years.  If  it  was  for 
trespass  upon  real  estate.  It  was  barred  in 
two  years.  The  set-off  pleaded  must  be 
tieatrd  the  same  as  tlie  commenceineut  of 
an  action.  The  answer  was  filed  May  24, 
18!)S,— more  than  three  years  after  the  last 


item  of  charge  for  rent  on  tbe  claim  sued 
on  as  a  set-off. 

The  fifth  defense  was  also  denominated  a 
"counterclaim"  or  "set-off,"  and  the  court 
sustained  the  objection  to  tbe  introduction 
of  any  evidence  in  support  of  its  allegations. 
This  paragraph  averred  that  on  the  9th  day 
of  January,  1895,  tbe  defendant  Richardson 
became  entitled  to  the  use,  occupation,  and 
rents  of  the  west  70  feet  of  the  lot  in  con- 
troversy; that  the  reasonable  rental  value 
of  said  west  70  feet  was  $15  per  month; 
that  the  said  Penny  from  said  9th  day  of 

January,  169.5,  to  the  day  of  March, 

1898,  used,  occupied,  and  enjoyed  said  west 
70  feet,  and  thereby  became  indebted  to  said 
Richardson  in  the  sum  of  $585,  which  was 
due  and  unpaid.  And  he  asked  for  Judgment 
against  Penny  for  said  sum.  This  pleading 
Is  somewhat  informal,  and  is  improperly 
designated.  It  contains  none  of  the  essential 
elements  of  a  counterclaim.  It  relates  to  a 
wholly  independent  subject-matter  and  trans- 
action. A  counterclaim  must  be  one  existing 
in  favor  of  a  defendant,  and  agafnst  a  plain- 
tiff, between  whom  a  several  Judgment  might 
be  had  in  the  action,  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  petition 
as  the  foundation  of  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action.  The 
claim  for  rent  for  the  west  70  feet  of  the 
lot  does  not  arl.se  out  of  the  contract  set 
forth  In  the  petition,  nor  is  it  connected  with 
the  subject  of  tbe  action.  A  set-off  is  a  cause 
of  action  in  favor  of  the  defendant,  and 
against  the  plaintiff,  arising  uv>ou  contract,  or 
ascertained  by  the  decision  of  a  court.  The 
fifth  defense  sets  up  a  claim  for  rent  on  ac- 
count of  the  use  of  the  west  70  feet  of  lot 
1,  block  28,  which  is  an  action  arising  upon 
implied  contract.  The  plea  shows  tuat  this 
is  an  individual  claim  of  the  defendant 
Richardson  against  the  plaintiff,  Penny.  It 
does  not  appear  that  either  of  the  other 
defendants  has  any  Interest  in  this  claim 
for  rent;  nor  are  any  facts  pleaded  which 
tend  to  show  any  valid  reason  why  one  de- 
fendant should  be  allowed  to  set  off  an  in- 
dividual claim  against  the  plaiutlfTs  demand 
on  the  contract.  If  this  claim  could  be 
classed  as  a  counterclaim,  then,  under  our 
statute  relating  to  counterciaims,  It  might  bo 
pleaded  bj'  Richardson,  in  his  own  right, 
to  reduce  any  several  Judgment  that  might 
be  rendered  against  him.  But  we  find  no 
similar  provision  In  the  statute  in  reference 
to  a  set-off.  The  claim  for  a  set-off  is  plead- 
ed l)y  all  the  defendants  as  a  joint  demand 
against  Penny,  but  the  facts  i)leadcd  show 
that  It  Is  not  Joint,  but  the  separate  claim 
of  only  one  of  tlie  joint  defendants.  Hence 
It  does  not  show  a  cause  of  action  in  favor 
of  all  the  defendants  against  the  plaintiff. 
But,  had  it  l)een  i)Ieaded  as  the  individual 
demand  or  claim  of  Richardson  alone,  it 
could  not  be  allowed.  It  was  held  in  the 
case   of  ilurphy   v.   Coltou,   4  Okl.   181,  -U 
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P*c.  208,  that,  "except  where  the  Code  has 
otherwise  provided,  mutuality  la  essential  to 
set-off."  It  is  true.  In  that  case  the  court 
had  under  consideration  the  provisions  of  the 
Code  of  1890,  but  the  same  rule  te  applicable 
under  the  present  Code,  as  the  Code  of  1893 
contains  no  provision  changing  or  modifying 
the  rule  as  to  mutuality  of  parties.  A  de- 
mand, to  be  available  as  a  set-off,  must  be  a 
demand  of  all  the  defendants  against  the 
plaintiff.  No  error  was  committed  in  sus- 
taining the  objection  to  Introduction  of  testi- 
mony under  the  fifth  defense. 

It  la  next  contended  that  the  court  com- 
mitted error  in  permitting  the  plaintiff  below 
to  introduce  In  evidence  the  mandate  of  the 
supreme  court  In  the  forcible  entry  case  of 
Blchardson  t.  Penny.  It  seems  that  the 
mandate  had  the  entire  opinion  attached  to  it, 
and  it  was  all  permitted  to  go  to  the  Jury. 
This,  we  think,  was  error.  The  opinion  of 
the  court  was  the  law  of  that  case.  It  was 
not  necessary  to  prove  the  law,  but  we  are 
unable  to  see  how  this  could  prejudice  the 
defendants,  and  we  do  not  think  It  did. 

The  plaintiff  was  permitted  to  Introduce  In 
evidence  the  Judgment,  record,  and  flies  in 
the  case  of  Penny  against  Richardson  in  the 
district  court  While  the  recitals  in  the  bond 
were  conclusive  on  the  defendants  that  such 
a  case  had  been  pending  In  the  district  court, 
and  that  a  Judgment  was  rendered  therein 
in  favor  of  Penny  and  against  the  defendants, 
and  such  facts  needed  no  further  proof,  yet 
the  evidence  admitted  only  tended  to  prove 
an  established  fact,  and  such  evidence  could 
not  prejudice  the  rights  of  the  defendants. 

In  order  to  prove  the  value  of  the  use 
and  occupation  of  the  premises  in  question, 
the  plaintiff  introduced  the  testimony  of  wit- 
nesses who  were  familiar  with  the  property, 
and  of  rental  values  generally,  in  the  Im- 
mediate locality  of  this  lot,  and  they  gave 
their  Judgment  as  to  the  monthly  rental 
value  of  the  property.  In  addition  to  this 
testimony,  the  court  permitted  the  plaintiff 
to  prove  the  monthly  rentals  collected  by 
Bichardsou  from  the  tenants  who  had  oc- 
cupied the  property  under  him  during  the 
period  covered  by  the  bond.  This  latter 
evidence  was  objected  to,  and  exceptions  sav- 
ed. While  the  reasonable  rental  value  of 
the  property  was  the  fact  to  be  determined 
by  the  Jury,  we  think  there  was  no  preju- 
dicial error  in  permitting  this  evidence  to  go 
to  the  Jury.  The  actual  rents  paid  for  the 
property  for  ordinary  purposes  during  the 
period  for  which  plaintiff  was  entitled  to 
recover  was  a  fact,  among  others,  whicli  the 
Jiuy  might  well  consider  In  determining  the 
reasonable  rental  value  of  the  property. 
There  was  not  such  error  committed  In  ad- 
mitting this  testimony  to  go  to  tlie  Jury  as 
will  warrant  a  reversal  of  the  case. 

It  is  next  contended  that  the  court  should 
have  confined  the  evldeuc3  of  the  plaintiff  to 
proof  of  the  rental  value  of  the  lot,  exclu- 
sive of  the  improvements.    We  cannot  con- 


cnr  in  this  contention.  The  action  was  one 
to  recover  on  the  bond,— on  a  contract  in 
writing,— the  terms  of  which  were  that  the 
defendants  would  "pay  the  value  of  the  use 
and  occupation  of  the  property."  The  prop- 
erty referred  to  was  described  in  the  recitals 
of  the  bond  as  "eighty  feet  off  the  east  end 
of  lot  1  In  block  28  In  the  city  of  Perry " 
There  was  nothing  In  the  pleadings  or  in 
the  bond  to  rebut  or  even  question  the  legal 
presumption  that  the  lot  embraced  all  the 
Improvements  thereon.  If  the  defendants 
had  intended  to  limit  their  liability  to  the 
rental  value  of  the  naked  lot,  they  should 
have  so  specified  in  the  bond;  and,  having 
given  the  bond  to  cover  the  "property," 
which  Included  lot  and  improvements,  they 
could  not  afterwards  limit  such  liability  by 
confining  the  proof  to  a  portion  of  the  prop- 
erty. Nor  was  there  any  error  In  exclud- 
ing the  evidence  offered  by  the  defendants 
for  the  purpose  of  showing  that  Penny  was 
not  the  owner  of  the  build.ng.  Campbell  v. 
Coonradt,  20  Kan.  tt7;  Coonradt  v.  Campbell, 
29  Kan.  391. 

It  was  contended  by  plaintiffs  in  error 
that  Penny  had  been  put  in  possession  of  the 
property  In  controversy  on  the  7th  day  of 
November,  1897,  and  that  the  court  should 
have  limited  bis  right  of  recovery  to  a  period 
prior  to  that  date.  It  was  shown  that  a  writ 
of  restitution  issued,  and  was  delivered  to 
the  sheriff,  and  he  made  a  return  on  the 
writ  to  the  effect  that  he  executed  th^  writ, 
by  giving  to  Elisha  Penny  possession  of  the 
premises  described,  on  the  7th  day  of  Oc- 
tober, 1897;  and  It  is  now  contended  that  tlim 
return  is  conclusive.  The  court  permitted 
evidence  to  be  Introdnced,  not  to  contradict 
the  return,  but  to  show  the  manner  in 
which  the  officer  pat  Penny  In  possession. 
It  appeared  that  the  officer  went  with  Penny 
to  the  tenant  occupying  the  property,  and 
told  the  tenant  he  must  pay  the  rent  to 
Penny,  or  he  would  put  him  out.  The  ten- 
ant then  paid  some  rent  to  Penny,  and  be- 
fore the  officer  could  serve  the  writ  on  the 
defendants  he  was  enjoined  by  an  order  of 
court  from  further  proceedings,  and  the  de- 
fendants continued  In  poss^es^lon  of  the  prop- 
erty. The  question  as  to  whether  the  de- 
fendants had  committed  a  breach  of  the 
bond  was  one  for  the  Jury.  They  had  obli- 
gated themselves,  by  the  terms  of  the  bond, 
to  pay  rent  from  date  of  the  bond  until  r.he 
delivery  of  the  possession  by  them.  The 
technical  possession  given  by  the  officer  in 
the  manner  shown  would  not  satisfy  the 
conditions  of  their  bond,  if  they  still  re- 
mained in  the  actual  control  and  occupancy 
of  the  lot.  The  court  submitted  the  ques- 
tion of  fact  to  the  Jury,  as  It  was  proi)er  he 
should  do,  and  the  Jury  found  that  the  only 
delivery  of  possession  to  Penny  was  that  of 
the  tenant,  at  the  time  the  sheriff  went  to 
the  premises  with  Penny.  The  defendants. 
In  view  of  the  fact  that  they  never  at  any 
time  surrendered  possession,  either  in  ob»- 
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dience  to  the  judgment  of  the  court,  or  In 
compliauce  with  the  terms  of  the  bond,  are 
in  no  position  to  claim  exemption  from  the 
peualtieg  of  the  bond  by  reason  of  the  tech- 
nical possession  shown  by  the  sheriff's  re- 
turn. If  the  plaintiff  actually  obtained  any 
possession,  it  was  of  such  short  and  fleet- 
ing duration  and  character  that  it  never 
availed  him  anything,  or  interfered  with  the 
defendants.  There  is  no  error  in  the  rul- 
ings of  the  court  In  this  matter  that  war- 
rants u  new  trial  of  the  cause. 

The  instructions  requested  by  the  defend- 
ants and  refused  by  the  court,  none  of  them, 
singly  or  as  a  whole,  state  the  law  as  ap- 
plicable to  the  issues  and  facts  In  this  case, 
and  there  was  no  error  in  refusing  them. 
We  have  examined  the  Instructions  given  by 
the  court,  and  think  they  present  the  law 
of  tlie  ca.se  clearly,  fairly,  and  fully,  and 
that  no  tenable  objection  can  be  made  to 
them.  There  was  no  error  committed  in 
giving  or  refusing  Instructions. 

It  is  further  contended  that  the  court 
should  have  rendered  judgment  for  the  de- 
fendants on  defendants'  motion  for  judg- 
ment on  the  special  findings  of  fact.  This 
motion  is  as  follows:  "Come  now  the  de- 
fendants in  the  above-entitled  cause,  and 
move  the  court  to  enter  judgment  for  the  de- 
fendants, on  special  fludlngs  of  facts  of  the 
jury  in  said  cause,  for  the  sum  of  four  hun- 
dred and  eighty-live  dollars,  the  same  being 
the  amount  of  damages  found  by  the  jury 
as  the  value  of  the  premises  described  in 
the  pleadings  in  this  cause  accruing  after 
October  7,  1897,  for  the  reason  that  said 
special  findings  establish  the  fact  that  the 
plaintiff  herein  entered  on  said  premises  and 
took  iiossession  thereof  on  the  7tb  day  of 
October,  1897."  It  requires  no  reasoning 
or  argument  to  show  that  no  error  could 
be  committed  In  overruling  this  motion. 
There  were  neither  pleadings,  proof,  nor 
findings  that  would  warrant  the  court  In 
rendering  a  judgment  for  defendants. 

The  motion  for  new  trial  Involves  the 
questions  already  reviewed.  We  have  ex- 
amined the  whole  record,  and  are  of  the 
opinion  the  judgment  should  be  affirmed. 
The  judgment  of  the  district  court  of  Noble 
county  Is  affirmed,  at  costs  of  plaintiffs  In 
error.  All  the  justices  concur,  except 
HAIXER.  J.,  who  presided  In  the  trial  be- 
low, not  sitting. 


STATE  V.  YEK  WEE. 

(Stiprome  Court  of  Idaho.    June  7,  1900.) 

HOMICIDE— EVIDENCE— DYINO    DECLARATIONS 
—APPELLATE  JURISDICTION. 

1.  The  evidence  examined,  and  lidil  to  be 
sullioipnt  to  justifj-  verdict  of  murder  in  first 
decree. 

2.  An  ante  mortem  statement  as  to  the  cause 
oi  death,  made  \>y  the  deceased  soon  after 
reoeivintt  an  injury  fi-om  which  he  died,  made 
when  death  was  aDpareutly  imminent,  and  while 
the  deceased  believed   that  he  was   about  to 


die,  is  admissible  in  evidence  as  against  the  de- 
fendant on  the  charge  of  murdering  the  de- 
ceased, although  deceased  had  not  been  in- 
formed by  a  physician  that  he  was  about  to 
die. 

3.  Upon  appeal  In  a  criminal  case  the  juris- 
diction of  the  appellate  court  is  confined  to  a 
review  of  the  case  made  in  the  trial  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county; 
C.  O.  Stockslafc'er,  Judge. 

Yee  Wee  was  convicted  of  murder,  and 
appeals.    AlHruied. 

Lyttleton  Price,  W.  T.  Beeves,  P.  M.  Bru- 
ner,  and  Hawley,  Puckett  &  Hawley,  for  ap- 
pellaut    S.   H.   llays,   Atty.   Gen.,   for   the 

State. 

QU.\ULES,  J.  The  appellant  was  tried 
upon  infonnatiou  charging  him  with  he 
murder  of  one  Wee  Waugh,  alleged  to  have 
been  committed  In  Blaine  county  in  May, 
184)9,  was  tried  and  ctmvicted,  and  sentenced 
to  death.  The  api)ellant  move<l  for  a  new 
trial,  which  was  denied,  and  has  appealed 
from  the  order  denying  him  a  new  trial  and 
from  the  judgment  of  conviction.  Several 
witnesses,  all  Chinese,  testified  that  on  the 
night  of  May  3,  1899,  at  about  9  o'rfock,  they 
were  at  the  store  of  Sam  Waugh,  In  the 
quarter  known  as  "Chinese  Town,"  In  Hail- 
ey,  the  deceased,  Wee  Waugh,  being  among 
the  number,  when  appellant  came  Into  said 
store;  tluit  appellant  had  a  paper  sack  on 
his  hand;  that  soon  thereafter  a  shot  was 
fired,  when  the  deceased.  Wee  Waugh,  ex- 
claimed, "Wee  shoot  me!  Wee  shoot  me!" 
A  number  of  witnesses  testified  that  at  the 
time  of  the  shooting  the  deceased  was  stand- 
ing at  the  Inside  or  back  of  the  table,  and 
that  the  accused  api)roached  the  table  on 
the  other  side  from  the  deceased,  leaned  his 
arm  on  the  table,  and  slightly  raised  his 
hand,  whereupon  the  report  of  a  firearm 
was  heard,  when  the  deceased  exclaime*!: 
"Wee  shoot  me!  Wee  shoot  me!"  There- 
upon nearly  all  of  the  parties,  including  the 
accused  and '  the  deceased,  ran  out  of  the 
house.  Immediately  after  the  shooting  a 
paper  bap.  similar  in  appearance  to  the  one 
held  in  the  hand  of  the  accused,  was  found 
by  the  door  of  the  store  building,  picked  up 
and  carried  In  the  house  by  one  of  the  wit- 
nesses, and  there  kept  until  morning,  when 
It  and  a  candle  were  turned  over  to  the  coun- 
ty attorney.  It  was  shown  that  the  candle 
was  burning  on  the  table  between  the  de- 
ceased and  the  accused  at  the  time  the  shot 
was  fired,  and  that  the  '.'andle  then  went 
out;  that  a  piece  was  cut  out  of  the  caivile, 
making  a  notch  therein:  that  this  notch 
was  not  In  the  ';andle  before  the  shot.  Said 
paper  bag  and  candle  were  Introduced  as 
evidence  before  the  jury.  The  appellant 
objected  to  the  Introduction  of  the  paper 
bag.  but  did  not  object  to  the  Introduction 
of  the  candle.  The  iutroilucilon  of  both  the 
candle  and  the  paper  bag  in  evidence  is  now 
assigned  as  error,  on  the  ground  that  they 
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were  not  anfflclehtly  identified.  We  haye 
carefully  considered  the  evidence,  and  think 
that  it  was  aufllclent  to  Identify  the  candle. 
Wua  it  sntticlent  a8  to  the  paper  bag?  Wee 
Owing  testified  that  accused  came  in  with 
J)  yellow  bag.  like  the  ont>  exhibite<l,  in  his 
band;  that  be  saw  the  paper  bag  Introduced 
in  evideure,  iiftur  the  s.iot,  out  by  the  door. 
Chin  Shu  testified  that  the  accused  had  a 
IHiper  bag  in  his  band;  thnt  he  pointed  pa- 
per bag  at  deceaseil.  bur  thought  the  paper 
bag  held  by  aecnswl  wa^  not  as  large  as 
the  one  lutroduceil  iu  evldmce.  Gul  Waugh 
testified:  "I  saw  the  paper  bag  before  the 
shot  went  off.  •  *  •  \Vee  had  It  on  his 
Itand  when  the  shot  went  off.  He  raised  up 
the    bag    high    enough    for    Wee    Waugh. 

*  ♦  ♦  1  have  sepu  a  paper  bag  like  this, 
but  did  not  see  this  one  before.  I  saw  this 
bag  right  after  the  shot  outside  the  door  In 
front  of  Sam  Waugh's  store.  I  picked  It  up, 
flnd  brought  It  in  the  house.  It  stayed  In  the 
house  that  night."  The  M-itness  then  stated 
that  the  paper  bag  remained  In  the  house 
imtll  the  next  morning,  when  the  sheriff  and 
county  attorney  went  and  took  It  and  the 
<andle  away.  This  witness  also  testified: 
"Wee  Wangh  was  hurt  there  that  night. 
Wee   Waugh    hollow   out,    'Wee   shoot   me!' 

•  •    •    Wee  Waugh  died  May  l»th." 
After  a   careful  consideration  of  all  the 

evidence,  we  are  of  the  opinion  that  the  pa- 
I)er  sack  was  properly  introduced  In  evi- 
dence. The  finding  of  this  paper  bag  Just 
outside  the  door  out  of  which  accused  fled 
after  the  shooting,  and  Its  similarity  to  the 
one  held  over  the  hand  of  the  accused,  were 
circumstances  tending  to  identify  it.  The 
candle  and  the  paper  bag  are  not  before  us. 
Their  appearance  doubtless  would  show 
whether  they  were  In  close  proximity  to  a 
firearm  which  had  been  discharged,  and 
without  an  Inspection  of  such  exhibits,  un- 
der all  of  the  evidence,  we  are  unable  to 
conclude  that  the  admission  of  either  of 
these  exhibits  was  error. 

There  Is  only  one  other  error  assigned, 
and  that  is  the  Introduction  of  the  evidence 
of  the  ante  mortem  statement  of  the  de- 
ceased, to  the  effect  that  the  accused  shot 
the  deceased,  testified  to  by  J.  D.  Jones,  a 
dentist,  and  William  Rember,  the  sheriff, 
and  the  action  of  the  court  In  refusing  to 
strike  out  such  evidence.  This  alleged  error 
Is  predicated  upon  the  Idea  that  before  such 
statement  could  be  Introduced  It  must  be 
shown  that  the  attending  physician  Inform- 
ed deceased  that  he  was  going  to  die.  We 
cannot  agree  with  this  contention.  To  make 
such  statement  admissible.  It  must  lie  shown 
that  It  was  made  by  deceased  while  under 
the  belief  that  death  was  Imiiendlng.  the 
Imminence  of  death  being  apparent  at  the 
time.  It  makes  uo  difference  what  Influence 
Induces  the  deceased,  whose  death  is  ap- 
parently Imminent,  to  believe  that  he  Is 
about  to  die,— whether  from  his  own  con- 
dition and  feelings,  or  the  advice  of  a  physi- 


cian,—his  statement  as  to  the  cause  which 
brings  about  his  death,  made  under  such 
circumstances,  is  admissible.  The  evidence 
shows  that  said  ante  mortem  statement  was 
made  about  three  hours  after  the  shooting, 
and  while  deceased  believed  that  he  was 
about  to  die,  and  while  bis  death  was  ap- 
par«>iitly  imminent.  He  lived  Itf  days  after 
the  injury,  but  Dr.  Brown,  his  physician, 
testified  that  he  (the  physician)  expected  the 
death  of  deceased  to  occur  at  any  time.  It 
might  well  l>e  argued  that  the  admission  of 
the  evidence  showing  this  dying  declaration 
was  unnecessary,  as  there  was  sufficient 
evidence  to  convict  the  accused  without  It, 
but  we  do  not  think  that  the  admission  of 
such  evidence  was  error. 

Appellant  contends  that  the  evidence  was 
insufficient  to  Justify  the  verdict,  because  it 
was  not  proven  that  appellant  had  any  fire- 
arm at  the  time  of  the  shooting,  and  be- 
cause the  evidence  does  not  show  premedi- 
tation. We  cannot  agree  with  this  conten- 
tion. The  evidence  showing  that  accused 
walked  into  the  presence  of  deceased  with 
a  paper  bag  over  his  hand;  that  accused 
rested  his  arm  on  the  table,  and  pointed  his 
liand,  covered  by  such  paper  bag,  towards 
deceased;  that  thereon  there  was  a  flash 
seen  and  a  report  heard;  that  deceased  then 
exclaimed  that  the  accused  shot  him;  and 
that  the  accused  immediately  ran  away, — 
was  sufficient  to  show  that  accused  was  not 
only  armed,  but  that  he  deliberately,  and 
with  malice  aforethought,  shot  deceased 
with  the  Intent  to  kill  him.  The  evidence 
further  shows  that  appellant  Immediately 
after  the  shooting  was  making  Inquiries  of 
different  persons  as  to  who  did  the  shooting 
and  who  was  shot;  thus  feigning  Ignorance 
of  his  own  act.  Such  acts  on  the  part  of 
the  defendant  tended  to  prove  his  guilt. 
The  evidence  was  amply  sufficient,  and 
would  be  If  all  of  the  evidence  complained 
of  was  out  of  the  record. 

It  is  also  contended  by  the  learned  counsel 
for  appellant  that  the  evidence  of  the  Chi- 
nese witness  who  Interpreted  a  paper  writ- 
ten by  the  accused  was  untrue,  and  said 
witness  prejudiced  against  the  appellant. 
Taking  the  testimony  of  the  appellant,  and 
Ignoring  the  other  testimony  touching  this 
point,  we  would  have  to  agree  with  this 
contention.  But  the  evidence,  taken  as  a 
whole,  does  not  show  that  this  contention 
Is  well  founded.  The  paper  alluded  to  was 
written  In  the  Chinese  language,  and  was 
given  by  the  appellant  to  the  sheriff  to  be 
posted  by  the  latter  In  the  Chinese  quarters. 
In  Halley.  Said  paper  was  Interpreted  by 
Charlie  Shung  at  tlie  trial  to  road  as  fol- 
lows: "Any  particular  friend  for  Yee  Wee; 
iiuy  relation  of  Yee  Wee:  This  trial  comes 
off  Monday.  I  wish  all  to  come  to  court; 
explain  this  case.  Nobody  force  he  to  shoot 
Wee  Waugh.  He  done  it  for  himself,  right 
on  this  paper.  If  you  don't  lielleve  It,  send 
down  to  'Frisco.    Here  It  Is,  Yee  Wee  done; 
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here  It  Is,  you  say  no  man  force  you.  Ton 
done  It  yourself,  right  here.  Tou  Bend  it 
down  to  San  Francisco,  and  find  out." 
.Another  Interpretation  of  this  paper  was 
made  at  the  trial  by  Wang  Fimg,  substan- 
tially the  same  as  the  above.  The  defendant 
gave  a  different  Interpretation.  It  was  for 
the  jury  to  say  which  Interpretation  was  cor- 
rect, and  also  to  determine  the  weight  and 
effect  of  the  eridence.  We  are  now  asked 
to  consider  an  interpretation  of  said  paper 
which  has  been  made  since  the  trial,  and 
which  Is  certified  by  the  secretary  (Inter- 
preter) of  the  Chinese  legation  at  Washing- 
ton, D.  C.,  to  be  correct.  But  this  interpre- 
tation and  certificate  are  not,  and  would  not 
have  been,  competent  evidence  at  the  trial, 
and  could  not  there  have  been  received. 
But,  if  It  was  competent  evidence,  we  could 
not  receive  It  or  consider  It  on  the  hearing 
of  this  appeal,  as  the  doing  so  would  be  as- 
suming to  a  certain  extent  original  juris- 
diction not  vested  in  this  court  by  the  con- 
stitution; our  Jurisdiction  being  limited  to 
a  review  of  the  case  tried  by  the  lower 
court.  It  Is  proper  to  suggest  that  Jurisdic- 
tion to  review  this  case  on  the  ground  of 
evidence  that  has  been  discovered  since  the 
bringing  of  this  appeal  Is  vested,  under  the 
constitution,  in  another  tribunal,  to  wit, 
the  board  of  pardons.  Finding  no  error  In 
the  record  which  would  justify  a  reversal, 
and  the  evidence  being  sufficient  to  sustain 
and  Justify  the  verdict,  the  order  denying  a 
new  trial  and  the  judgment  are  both  af- 
firmed. 

HUSTON,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 


NETHERLANDS   AMERICAN  MORTG. 

BANK  V.  CONNAWAY  et  al. 
(Supreme  Court  of  Idaho.    May  15,  1900.)   . 

TRUSTS— BVIDBNCB  TO  ESTABLISH— LIABILITY 
OF  BANK. 
B.,  the  president  of  a  national  banic,  made 
a  loan  for  his  persoual  use,  to  be  invested,  aa 
the   lender    understood,    in    a    purely    personal 
tranBaction  of  B.    Held,  that  the  fact  that  the 
money  so  borrowed  by  B.  was  or  might  have 
been  mingled  with  the  money  of  the  banlc  cre- 
ated no  liability  on  the  part  of  the  banli  as 
trustee. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
Edgar  0.  Steele,  Judge. 

Action  by  the  Netherlands  .'American  Mort- 
gage Bank  against  W.  P.  Connaway,  as  re- 
ceiver of  the  Moscow  National  Bank  of  Mos- 
cow, and  S.  Barghoorn.  Judgment  for  de- 
fendants, and  plaintiff  appeals,    .\ffirmed. 

C.  J.  Orland,  for  appellant.  R.  T.  Morgan 
and  J.  T.  Morgan,  for  respondent  Connaway. 

HUSTON,  C.  J.  The  facts  In  this  case, 
briefly  stated,  are  as  follows:  The  appel- 
lant Is  a  foreign  corporation,  having  an  agent 
at  Moscow,  Idaho.    The  business  of  the  said 


corporation  is  the  loaning  of  money  upon 
first  mortgages  on  real  estate,  and  to  this, 
it  would  seem,  their  agent  was  limited,  so 
far  as  loans  were  concerned.  The  agent  of 
the  appellant,  one  Barghoorn,  held  the  po- 
sition of  assistant,  or  quasi  assistant,  cash- 
ier of  the  Moscow  Bank.  One  R.  S.  Browne 
was  at  the  time  the  president  of  the  Moscow 
National  Bank.  In  fact,  the  Inference  from 
the  evidence  Is  that  Browne  was  the  National 
Bank  of  Moscow,  if  not  de  jure,  at  least 
de  facto.  The  appellant  had  money  on  de- 
posit with  the  Exchange  National  Bank  of 
Spokane,  Wash.,  against  which  their  said 
agent,  Barghoorn,  was  authorized  to  draw 
for  loans  upon  real  estate.  It  appears  from 
the  record  that  Browne  was  fully  advised 
of  the  nature  and  extent  of  Barghoorn' s  au- 
thority in  relation  to  the  funds  of  appellant 
against  which  he  was  authorized  to  draw. 
On  or  about  the  15tb  of  January,  1897,  It 
seems  a  payment  was  about  to  be  made  by 
the  United  States  government  to  the  Nes 
Perce  Indians  at  Lapawal,  Nez  Perces  county, 
and,  as  these  payments  were  to  be  made  in 
treasury  drafts,  there  was  a  visible  profit  to 
be  made  In  the  purchase  of  the  same  from 
the  Indians.  Of  course,  such  a  transaction 
was  outside  of,  and  prohibited  by  the  law 
governing,  the  operations  of  a  national  bank. 
But  the  astute  ana  ubiquitous  Browne  saw 
a  margin  of  profit,  at  least  for  Browne,  in 
the  transaction;  but  there  were  not  suf- 
ficient funds  in  the  bank  available  for  the 
project.  He  therefore  approaches  Barghoorn 
with  the  request  that  he  (Barghoorn)  should 
loan  him  (Browne)  the  sum  of  $2,000  of  the 
funds  of  the  appellant,  which  Browne  at  the 
time  well  knew  Barghoorn  could  not  do  with- 
out being  guilty  of  a  breach  of  trust.  But 
the  hypnotic  Influence  of  Browne  overcame 
any  scruples  of  Barghoorn,  and  upon  the 
understanding  that  he  (Barghoorn)  was  to  l>e 
repaid  in  a  few  days,  either  In  money  or 
"Indian  drafts,"  Barghoorn  wires  to  the  Spo- 
kane bank  for  the  sum  of  $2,000,  and  on  its 
receipt  turns  It  over  to  Browne.  There  is 
considerable  evidence  as  to  what  disposition 
was  made  of  the  money  after  Its  receipt  by 
Browne,  but  we  do  not  think  It  cuts  any 
figure  in  the  case.  The  money  was  loaned 
by  Barghoorn  to  Browne  individually,  and 
not  to  the  Moscow  National  Bank.  It  was. 
loaned  for  a  purpose  well  known  to  Barg- 
hoorn at  the  time,  and  which  he,  as  an  of- 
ficer of  the  bank,  was  presumed  to  know 
was  without  the  legitimate  and  authorized 
business  of  the  bank.  Because  the  money 
was  placed  by  Browne  in  any  particular  re- 
ceptacle of  the  bank,  or  because  the  I>ook- 
keeper  in  making  up  the  cash  of  the  bank 
included  this  sum  In  the  aggregate  of  the 
funds  of  the  bank,  cannot  alter  the  legal 
status  of  the  parties.  It  is  sought  by  this 
action  to  charge  the  Moscow  National  Bank, 
or  its  receiver,  with  this  sum  of  money  as 
a  trust  fund. 
We  are  unable  from  the  record  to  find 
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-aaything  In  this  transaction  which  tends  to 
impress  the  loan  Irom  Barghoom  to  Browne 
with  the  character  of  a  trust  In  the  bank. 
It  was  a  simple  loan  from  an  individual  to 
an  indirldual;  nothing  more.  That  Browne 
knew  that  Barghoom  was  rlolating  his  trust 
In  making  the  loan  is  no  predicate  for  a 
charge  against  the  bank;  for  Browne  did 
not  make  the  loan  by  or  on  behalf  of  the 
banic,  but  for  his  own  personal  profit.  Had 
the  money  been  loaned  to  Browne  as  presi- 
dent of  the  bank,  for  the  use  of  the  iMnk, 
or  had  it  been  deposited  by  Barghoom  as 
the  agent  of  the  appellant,  under  his  known 
authority  as  such  agent,  a  difTerent  case 
would  be  presented;  but  no  such  conclusion 
can  be  reached  from  the  evidence.  The 
mere  fact  that  Browne  put  the  money,  which 
be  had  borrowed  as  an  individual,  in  the 
safe  of  the  bank,  and  presumably  drew  there- 
from its  equivalent  in  gold,  to  be  used  in  a 
personal  transaction  of  his  own,  could  not 
make  the  bank  responsible  as  a  trustee.  If 
the  bank  were  to  be  held  rcsponsil>le  for  all 
the  illegitimate,  not  to  say  unlawful,  trans- 
actions of  its  officers,  clearly  outside  of,  and 
disconnected  with,  their  oflacial  duties  or  re- 
sponsibilities, the  business  of  banking  would 
be  handicapped  with  most  fearful  responsi- 
bilities. The  bank  in  this  case  derived  no 
benefit  from  the  loan  from  Barghoom  to 
Browne.  It  was  no  party  to  the  loan.  It 
could  no  more  be  held  liable  to  Barghoom, 
according  to  the  evidence  in  the  record,  than 
if  Browne  had  picked  his  (Barghoorn's)  pock- 
et of  this  amount. 

We  have  examined  the  authorities  cited 
by  the  appellant,  but  we  find  no  case  where 
the  conditions  were  at  all  similar  to  the  case 
at  bar.  The  trouble  with  appellant's  position 
and  argument  is  that  it  assumes  the  ex- 
istence of  a  state  of  facts  not  disclosed  by 
the  record,  and  ignores  the  primary  and  con- 
trolling fact  in  the  case,  to  wit,  that  the 
loan  from  Barghoom  to  Browne  was  purely 
a  personal  transaction,  with  which  the  bank 
had  nothing  to  do,  to  which  it  was  not  privy, 
and  for  which  it  could  no  more  be  hold  re- 
sponsible than  It  could  for  a  larceny  or  any 
other  criminality  of  Browne,  and  this  con- 
dition could  not  be  changed  by  any  of  the 
acts  of  the  eniploy<^s  of  the  bank.  AVe  think 
the  findings  of  the  district  court  are  fully 
sustained  by  the  evidence.  The  Judgment  of 
the  district  court  is  aflHrmed,  with  costs  to 
respondents. 

SULLH-AX,  J.,  concurs.  QrARLER,  J.,  did 
not  sit  at  the  hearing  of  this  case,  and  took 
no  part  in  tlie  decision  thereof. 

On  Roliearing. 

(June  20,  1»00.) 

PEn  CT'RI.VM.  The  facts  In  this  case  are 
unillsputed.  They  were  succinctly  set  forth 
In  the  opinion  filed  herein.  To  repeat  them 
would  be  an  act  of  supererogation.     Simply 


stated,  tbe  facts  as  they  appear  In  the  record 
are  tliese:  Une  R.  8.  Browne,  being  at  the 
time  president  of  the  Moscow  National  Bank, 
entered  into  an  agreement  with  Barghoom, 
who  was  the  agent  of  the  appellant,  by  which 
they  were  together  to  realize  a  profit  out  of 
a  speculation  In  Indian  drafts;  that  is,  drafts 
paid  by  the  government  to  the  Xez  Force 
Indians  upon  a  purchase  of  Indian  lands. 
This  was,  as  set  forth  In  appellant's  findings 
of  fact  No.  9,  submitted  to  the  court,  and  by 
the  court  refused,  and  which  is  as  follows: 
"(9)  That  Barghoom  and  B.  S.  Browne 
had  agreed  together  to  use  the  said  money 
of  the  plaintiff  for  the  purpose  of  purchasing 
Indian  drafts,  which  they  had  no  authority 
to  do,  and  did  misapply  the  funds  of  the 
plaintiff  to  further  their  own  business,  or 
profit,  and  were  wrongfully  diverting  said 
money  from  the  purposes  for  which  It  was 
Intrusted  to  said  Barghoom  by  the  appel- 
lant." Accepting  this  statement  of  fact  as 
fully  snpporteu  by  the  evidence,  which  we 
think  It  is,  upon  what  prhiciple  can  the  ap- 
pellant claim  a  right  of  recovery  from  the 
bank?  While  it  Is  dear  from  the  evidence 
that  the  actual  money  received  by  Browne 
from  Barghoom  was,  by  mistake  of  the  clerk 
or  bookkeeper,  placed  in  the  general  funds 
of  the  banlc,  it  Is  equally  clear  that  Its 
equivalent  was  drawn  from  the  ftmds  of  the 
bank  by  Browne,  and  used  by  him  in  the 
joint  speculation  of  himself  and  Barghoom, 
and  the  l>ank  received  no  consideration  what- 
ever therefor  or  therefrom.  That  Browne 
and  Barghoom,  by  their  unlawful  and  un- 
authorized act  (to  use  a  very  mild  term  to 
designate  their  actions),  can  impose  a  trust 
upon  the  bank  is  a  proposition  we  are  un- 
able to  recognize.  Petition  for  rehearing 
denied. 


HAYS,  Atty.  Gen.,  v.  STEWART,  Judge. 
(Supreme  Court  of  Idaho.    June  20,  1900.) 

ESCAPE— TRIAL— MANDAMUS. 

1.  .\  prisoner  who  escapes  wlille  serving  a 
term  in  the  state  prison  may,  before  the  ex- 
piration of  his  term,  l>e  tried  for  such  escape, 
under  the  provlKiouu  of  section  6452,  Rev.  St. 
Idnlio. 

2.  Writ  of  mandate  will  issue  to  require  a 
district  court  to  proceed  with  n  crimlnnl  cnse 
in  such  court  which  is  trial>le,  wlien  snch  court 
refu.ses  to  proceed  at  ail  with  said  cat>c. 

(Syllulius  by  the  Courtt 

Amdication  by  Samuel  H.  Hays,  attorney 
general,  for  a  writ  of  mandate  to  Ueorge  H. 
Stewart,  Judge  of  the  Third  district  court,  to 
compel  the  court  to  proceed  with  a  criminal 
case  pending  liefore  it.    Writ  granted. 

S.  H.  Hays,  Atty.  Oen.,  in  pro.  per.  Silas 
W.  Moody,  for  defendant 

QU.VRLES,  .T.  One  James  Guy,  while  serv- 
ing a  term  in  the  state  prison,  and  before 
the  expiration  of  such  term,  made  ills  escape 
from  said  prison.    He  was  retaken,  where- 


Digitized  by 


Google 


592 


61  PACIFIC  REPORTER. 


(Colo. 


upon  an  Information  charging  blm  with  such 
escape  was  filed  by  the  county  attorney  of 
Ada  county  In  the  district  court  of  the  Third 
judicial  district  in  and  for  said  Ada  county, 
Hon.  George  H.  Stewart,  Judge.  Thereafter, 
and  on  March  2,  lyou,  said  county  attorney 
filed  In  said  district  court  his  affidavit  show- 
ing such  facts,  and  moved  that  the  defend- 
ant be  brought  before  the  court  to  plead, 
and  that  the  case  be  proceeded  with.  Said 
district  court  denied  said  motion,  refused  to 
order  said  defendant  brought  before  It,  and 
refused  to  proceed  with  the  case.  To  com- 
pel the  said  district  court  to  proceed,  plalntlfT 
has  commenced  this  proceeding,  and  demands 
the  writ  of  mandate  of  this  court  requiring 
the  said  district  court  to  take  the  plea  of 
said  defendant,  James  Guy,  to  said  Informa- 
tion, at  the  next  term  of  said  court,  and  pro- 
ceed to  try  said  defendant  Annexed  to  the 
petition  as  exhibits  are  coplr^  of  said  In- 
formation, motion,  and  affidavit.  To  the  pe- 
tition the  defendant  files  a  general  demurrer. 
The  only  question  before  us  Is,  can  the  de- 
fendant be  tried  for  such  escape  before  the 
expira  ion  of  his  original  sentence? 

Section  6452,  Kev.  St.,  Is  as  follows: 
"Kvery  territorial  pr'souer  confined  in  the 
territorial  prison  fur  a  term  less  than  for 
life,  who  escapes  therefrom,  Is  punishable 
by  Imprisonment  In  the  terillorial  prison  for 
a  term  equal  In  lenpith  to  the  term  be  was 
serving  at  the  time  of  such  os  ape;  said  sec- 
ond term  of  Imprisonment  to  commence  from 
the  time  he  would  otherwise  have  been  dis- 
charged from  snid  pris  m."  Construing  this 
statute  by  the  usual  ruI"S  of  construction,  it 
Is  palpable  that  It  wus  the  manifest  Intention 
of  the  legislature  that  a  pri  oner  who  es- 
capee  from  the  state  prison  should  be  speedily 
tried  for  such  escape,  with  ut  awaiting  the 
termination  of  his  orlglnni  term  of  Imprison- 
ment. This  Inten'  Is  evi  'ent  f  om  the  lan- 
guage, "said  second  term  <  f  imprisonment 
to  commence  from  the  time  he  would  other- 
wise have  been  discharged  fr.mi  said  prison." 
The  action  of  the  district  court,  if  affirmed, 
would  nullify  this  statute,  which  was  evi- 
dently enacted  In  b'half  of  the  good  govern- 
ment of  the  state  prison,  to  deter  ijrisoners 
from  escaping,  and  In  order  to  have  a  speedy 
trial,  wliile  the  witnesses,  both  for  the  state 
and  the  defendant,  are  accessible.  The  de- 
fendant has  no  Just  cause  to  complain.  Inas- 
much as  he  Is  relieved  from  hav  ng  to  wait. 
In  the  county  Jnii,  the  cnv.  nn;  of  the  dis- 
trict court  after  his  dl  cha  ge  at  the  end  of 
his  first  term.  We  think  the  provisions  of 
this  statute  are  wise,  and  In  the  Interest  of 
good  government.  The  trial  of  the  defend- 
ant on  the  charge  of  such  e  cape  In  no  way 
interferes  with  the  judgment  of  conviction 
under  which  he  Is  impr:s  ne.I.  The  district 
court  should  have  ordered  the  warden  of  the 
penitentiary  to  bring  sa  d  defendant  before 
it,  received  tlie  d<  fendnnt's  plea,  and  pro- 
ceeded with  the  case  in  all  respects  as  If 
the  defendant  was  in  the  county  Jail  and  In 
the  custody  of  the  sheriflT,  Instead  of  being  In 


the  state  penitentiary  and  In  the  custody  of 
the  warden  of  the  penitentiary.  During  the 
trial  the  defendant  should  remain  In  the  cus- 
tody of  the  warden,  the  same  as  he  would  In 
the  custody  of  the  sheriff  If  he  was  confined 
In  the  county  jail.  The  writ  demanded 
should  be  granted  and  Issued,  and  It  is  so 
ordered;  no  costs  to  be  taxed  against  either 
party. 

HUSTOX,  C.  J.,  and  SUIXIVAX,  J.,  con- 
cur. 


PEOPLE  ex  rel.  GREEN  v.  COURT  OF 

APPEALS  OF  COLORADO. 
(Supreme  Court  of  Colorado.    June  4,  1000.) 

CERTIORARI— JURISDICTION  OF  COURT  OF  AP- 
PEALS—DECISIONS   REVIEWABLE^-MIS- 
TAKE  OP  LAW— HABEAS  CORPUS. 
1.  Under  Const,  art.  6,  |  2,  giving  the  su- 
preme  court  control  over  all   inferior  courts, 
cortiornri  will  not  lie  to  review  a  decision  of 
the  court  of  appeals  on  the  ground  of  appli- 
cation of  a  wrong  legal  doctrine  in  reversing 
a  judgment  of  the  district  court  in   a  habeas 
corpus   proceed iug,   and   awarding   the   custody 
of  a  cliild,  for  its  benefit,  to  relatives  of  its  de- 

'  censed  mother,  instead  of  the  father,  who  was 
not  shown  to  be  disqualified,  as  there  has  been 

I  no  decision  of  the  supreme  court  announcing  a 
conti  ar.v  doctrine. 

I  2.  Where  a  court  hns  appellate  jurisdiction 
over  n  cinise,  its  jurisdiction  is  not  devested 
by  a  mistake  in  the  law  coutrolUng  the  decision 
tueredf. 

ii.  'file  court  of  apiH>als  has  jurisdiction  of 
un  appeal  from  the  district  court  of  a  habeas 
corpus  proceeding  brought  to  determine  the 
ri$;ht  to  the  custody  of  a  child  as  between  its 
father  and  relatives  of  its  deceased  mother,  as 
it  is  a  civil  suit,  and  certiorari  will  not  lie  to 
review  its  decision  thereon. 

Certiorari  to  court  of  appeals. 

Certiorari  by  the  people  of  the  state  of 
Colorado,  on  relation  of  Frederick  I.  Green, 
against  the  court  of  appeals  of  Colorado.  Dis- 
missed, 

Honry  T.  Sale  and  Morgan  Edgar,  for  peti- 
tioner. Patterson,  Richardson  &  Hawkins, 
for  respondent. 

PER  CURIAM.  This  is  a  petition  for  a 
writ  of  certiorari  to  review  a  judgment  of 
the  court  of  appeals  In  the  case  of  Eliza  J. 
McKercher  and  others  vs.  Frederick  1.  Green, 
hi  ought  to  that  court  on  a  writ  of  error  to  a 
judgment  of  the  district  court  of  Arapahoe 
county.  A  proceeding  in  habeas  corpus  was 
instituted  In  the  district  court  to  determine 
the  right  to  the  custody  of  an  Infant  child, 
as  between  the  father  and  the  Immediate 
family  of  the  deceased  mother.  The  district 
court  awarded  the  custody  of  the  child  to  the 
father.  The  court  of  appeals  reversed  this 
judgment,  and  remanded  the  case  to  the  dis- 
trict court,  with  Instructions  that  a  decree  be 
entered  dismissing  the  writ,  and  awarding 
the  custody  of  the  child  to  respondents,  upon 
the  ground  that  the  best  Interests  of  the  child 
would  be  thereby  subserved.  McKercher  v. 
(Jreen.  13  Colo.  App.  270,  58  Pac.  406. 

The  grounds  upon  which  the  right  to  the 
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writ  l0  predicated  are— First,  that  the  court 
of  appeals  had  no  Jurisdiction  to  review  the 
judgment  of  the  district  court;  second,  that. 
If  it  should  be  held  that  it  had  jurisdiction  to 
review  the  judgment,  it  exceeded  Its  jurisdic- 
tion, and  greatly  abused  its  discretion,  In  ren- 
dering the  particular  judgment  It  did  render. 

It  is  conceded  that  no  appeal  to,  or  writ  of 
error  from,  this  court  would  lie  to  review  the 
judgment  rendered  by  tbe  district  conri  In 
the  first  instance,  and  that.  If  reviewable  at 
all  on  appeal  or  error.  It  was  within  the  ex- 
chiHive  and  final  jurisdiction  of  the  court  of 
appeals,  and  the  review  now  asked  can  only 
be  had  In  the  exercise  of  our  "general  superin- 
tending control  over  all  Inferior  courts,"  lodged 
in  the  supreme  court  by  section  2,  art.  6,  of 
the  constitution,  which  reads  as  follows: 
"The  supreme  court,  except  as  otherwise  pro- 
vided in  this  constitution,  shall  have  appel- 
late jurledlctlon  only,  which  shall  be  co-ex- 
tensive with  the  state,  and  shall  have  a  gen- 
eral superintending  control  over  all  Inferior 
courts,  under  such  regulations  and  limitations 
as  may  be  prescribed  by  law." 

We  are  directly  called  upon,  In  this  and 
three  other  cases  now  pending,  to  lay  down 
the  rule  which  should  govern  us  In  the  exer- 
cise of  the  power  of  "superintending  control" 
conferred  upon  us  by  the  foregoing  provision. 
In  reference  to  the  actI<Hi  and  decisions  of 
the  court  of  appeals.  It  is  strenuously  In- 
sisted by  some  of  the  petitioners  In  these  cases 
that  It  should  be  exercised  In  all  cases  where 
the  court  of  appeals  Ignores  or  misconceives 
any  well-settled  rule  of  law  upon  any  given 
subject,  or  fails  to  regularly  pursue  the  au- 
thority conferred  upon  it.  We  do  not  think 
that  this  Is  the  intendment  of  this  provision. 
As  was  said  In  People  v.  Richmond,  16  Colo. 
278,  26  Pac.  933:  "It  was  not  designed  to  se- 
cure the  review  of  judgments  In  connection 
with  ordinary  appellate  jurisdiction,"  but  "It 
was,  rather,  intended  that  the  power  thus 
lodged  In  tbe  supreme  court  should  be  exer- 
cised only  in  special  or  extreme  cases,  whose 
peculiar  circumstances  as  to  the  facts,  or  the 
law  governing  the  same,  Juetify,  in  the  opin- 
ion of  this  court,  a  resort  to  it."  In  re  Inger- 
soll.  50  La.  Ann.  748,  23  South.  889.  Without 
attempting  to  specify  the  reasons  that  may 
be  sufficient  to  justify  us  In  exercising  the 
power  in  other  cases,  we  are  of  the  opinion 
that  It  may  be  resorted  to  In  the  following 
instances:  First,  when  the  court  of  appeals  is 
without  jurisdiction  to  review  the  judgment 
in  question;  second,  when  in  a  clear  case  It 
refuses  to  be  guided  or  controlled  by  the  law 
as  laid  down  In  the  prior  decisions  of  this 
court  In  this  event  it  would  become  our 
Imperative  duty  to  resort  to  It,  In  order  to 
enforce  uniformity  of  decision  In  the  appellate 
courts  of  the  state. 

In  tbe  present  case  it  Is  not  claimed  that 
the  judgment  of  the  court  of  appeals  is  con- 
trary to  any  prior  decision  of  this  court, 
but  that  in  rendering  the  particular  judg- 
ment complained  of  It  applied  to  the  undis- 
puted facts  of  tbe  case  a  rule  of  law  at 
61P.--38 


variance  with  the  settled  doctrine  upon  the 
subject  under  consideration,  and  that  if  Its 
jurisdiction  to  review  the  Judgment  of  the 
district  court  be  conceded,  it  nevertheless 
had  no  authority  to  render  the  Judgment  it 
did.  In  other  words,  it  appearing  from  the 
testimony  that  no  moral  disqualification  pre- 
vented the  father  from  receiving  the  cus- 
tody of  the  child,  and  that  he  was  financial- 
ly able  to  provide  for  all  its  wants,  and 
raise  It  in  the  station  of  life  in  which  it  was 
born,  the  court  had  no  power  to  deprive 
him  of  Its  custody,  notwithstanding,  under 
all  the  circumstances,  the  best  Interests  of 
the  child  would  be  subserved  by  its  remain- 
ing with  respondents.  It  is  said  that  no 
court  has  the  authority,  for  such  reason,  to 
deprive  the  father  of  his  natural  and  statu- 
tory right  to  the  guardianship  of  bis  Infant 
child,  and  In  so  doing  the  court  of  appeals 
exceeded  its  lawful  authority  in  the  prem- 
ises. If  the  court  of  appeals  bad  jurisdic- 
tion to  review  the  case  before  it.  It  is  clear 
that  such  Jurisdiction  was  not  affected  by 
the  manner  in  which  it  decided.  While  it  is 
true  that  jurisdiction  includes,  not  only  the 
power  to  hear  and  determine,  but  also  the 
power  of  the  court  to  render  the  particular 
judgment  in  the  particular  case,— that  is.  It 
may  not  render  a  judgment  not  within  the 
issues,  but  must  have  properly  before  it  the 
particular  question  it  assumes  to  decide,— 
yet  from  this  it  by  no  means  follows  that, 
if  It  wrongly  decides  a  question  within  the 
Issues,  it  thereby  exceeds  its  jurisdiction. 
In  other  words,  its  jurisdiction  is  not  af- 
fected by  tbe  con-ectuess  or  incorrectness 
of  its  decision.  In  this  case  the  court  of  ap- 
peals was  called  upon  to  determine  wheth- 
er, under  the  facts  and  circumstances  of  the 
case  as  presented  by  the  record  before  it, 
the  disti-ict  court  had  correctly  adjudged  the 
right  to  the  custody  of  the  child.  It  was 
therefore  within  Its  jurisdiction  to  deter- 
mine that  question,  and  whether  It  correctly 
or  incorrectly  applied  the  rule  of  law  to 
the  facts  thus  presented  is  not  open  to  In- 
quiry In  this  proceeding.  If  It  is,  as  con- 
tended by  counsel,  a  proper  exercise  of  our 
superintending  control  to  determine  this 
question,  then  every  case  within  the  final- 
jurisdiction  of  the  court  of  appeals  might 
be  brought  before  this  court  for  review. 

The  remaining  question  is  whether  the 
court  of  appeals  had  Jurisdiction  to  review 
the  judgment  of  the  district  court,  it  being 
a  judgment  in  a  habeas  corpus  proceeding. 
Oounsel  for  i)etitioner  contend  that  no  re- 
view of  such  judgment  can  be  had  on  ap- 
peal or  error  unless  the  same  is  expressly 
provided  for  by  statute.  Whatever  may  be 
the  rule  in  this  reg.ird  applicable  to  the 
usual  judgment  in  habeas  corpus  dischar- 
ging a  party  from  Illegal  imprisonment,  we 
think  that  In  a  case  where  the  controversy 
involves  the  right  to  the  custody  of  an  in- 
fant, although  tbe  writ  of  habeas  corpus  Is 
used  to  determine  that  right,  it  Is  neverthe- 
less a  civil  suit,  and,  the  Judgment  rendered 
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being  a  final  adjudication  In  regard  to  such 
custody.  It  is  clearly  reviewable  by  the  court 
of  appeals,  under  tlie  statute  creating  that 
court.  Our  conclusion  Is  that  the  petition 
presented  Is  Insufficient  to  justify  the  Is- 
suance of  the  writ  prayed  for,  and  the  de- 
murrer thereto  should  be  sustained,  and 
the  petition  dismissed,  which  Is  accordingly 
done. 


PEOPLE  ex  rel.  LIVINGSTON  et  al.  v. 

COURT  OF  APPEALS  OF 

COLORADO. 

(Supreme  Court  of  Colorado.     June  4,  1900.) 

CERTIORARI— OPINION  IN  CONFLICT  WITH 
FORMER  DECISIONS. 
Certiorari  will  not  lie  to  review  a  judg- 
ment of  the  court  of  appeals,  affirming  a  judg- 
ment setting  aside  a  chattel  mortgage  at  the 
suit  of  an  attaching  creditor,  on  the  gromids 
that  the  court  disregarded  decisions  of  the  su- 
preme court,  denying  to  an  attaching  creditor 
the  right  to  bring  a  creditors'  bill,  where  the 
court  considered  such  former  decisions,  but 
based  its  decision  on  peculiar  facts  not  exist- 
iug  in  the  former  cases. 

Certiorari  to  court  of  appeals. 

Certloi"arl  by  the  people,  on  relation  of 
Isaac  Livingston  and  others,  to  review  a  de- 
cision of  the  court  of  appeals.    Dismissed. 

C.  8.  Essex,  for  relators.  E.  C.  Glenn,  W. 
B.  Vates,  W.  B.  McNeel,  BIclcsler,  McLean 
&  Bennett,  and  Rogers,  Cuthbert  &  Ellis,  for 
respondent. 

PER  CL'RIAM.  This  Is  also  one  of  the 
cases  referred  to  In  People  v.  Court  of  Ap- 
peals (Colo.  Sup.)  61  Pac.  592,  and  Is  an  ap- 
plication for  a  writ  of  certiorari  to  review  a 
judgment  of  the  court  of  appeals  In  the  case 
of  Livingston  v.  Dry-Goods  Co.,  affirming  a 
Judgment  of  the  district  court  of  Pueblo  coun- 
ty. The  facts  out  of  which  the  controversy 
arose  are  fully  set  forth  In  the  opinion  of 
the  court  of  appeals  reported  In  12  Colo.  App. 
320,  56  Pac.  351,  and  are  in  brief  as  follows: 
One  I.  S.  Glass,  a  merchant  of  Pueblo,  while 
Indebted  to  plaintiffs  and  others  for  the  pur- 
chase price  of  goods  In  the  sum  of  about  $5,- 
000,  gave  certain  chattel  mortgages  upon  his 
stoelt  of  goods  to  relators,  and  turned  over 
the  mortgaged  property  to  Livingston,  who 
was  his  l)rotlior-in-law,  to  hold  and  dispose 
of  the  same,  and  shortly  after  absconded 
from  the  country,  going  to  Europe,  where  he 
lins  since  remained.  The  plaintiffs,  some  of 
whom  had  commenced  suits  by  attachment, 
and  had  seized  and  taken  from  Livingston's 
possession  goods  amounting  to  about  $2,000, 
commenced  tills  action  to  set  aside  the  chat- 
tel mortgages,  upon  the  ground  that  they 
were  fraudulent,  and  were  given  and  receiv- 
ed with  intent  to  hinder  and  delay  plaintiffs 
in  the  collection  of  their  claims.  A  receiver 
was  appointed  by  the  district  court,  who  took 
possession  of  the  property  for  the  purpose  of 
discharging  the  claims  of  plaintiffs  and  other 
creditors  of  Glass,  and  wound  up  the  Insol- 


vent estate.  On  error  to  the  court  of  ap- 
peals the  judgment  of  the  district  court 
granting  the  relief  prayed  for  was  affirmed. 
It  is  insisted  that,  In  upholding  the  right  of 
simple  contract  creditors  to  maintain  an  ac- 
tion In  the  natore  of  a  creditors'  bill,  the 
court  of  appeals  ignored  several  decisions  of 
this  court,  and  disregarded  the  law  aa  there- 
in announced.  By  referring  to  the  opinion 
of  the  court  of  appeals,  it  will  be  seen  that 
this  claim  la  unfounded.  Instead  of  Ignoring 
the  former  decisions  of  this  court  upon  the 
subject,  the  learned  writer  of  that  opinion 
specifically  referred  to,  and  carefully  consid- 
ered, them,  and  accepted  the  law  as  therein 
laid  down  as  correct  and  controlling  as  a 
general  proposition,  but  sustained  the  right 
of  the  plaintiffs  to  maintain  this  action,  al- 
though their  claims  had  not  been  previously 
reduced  to  judgment,  upon  the  sole  ground 
that  the  facta  and  circumstances  surrotmding 
the  transactions  In  question  took  this  case 
out  of  the  general  rule  laid  down  in  those 
cases,  and  brought  it  within  certain  well- 
recognized  exceptions.  We  can  find  nothing 
in  the  reasoning  or  conclusions  of  the  court 
of  appeals  that  shows  any  dl^ositlon  to  dis- 
regard the  law  upon  this  subject  as  laid  down 
by  this  court,  or  any  attempt  to  announce  a 
doctrine  that  in  any  manner  conflicts  there- 
with. It  has  simply,  in  the  exercise  of  its 
Jurisdiction,  decided  that  the  peculiar  facts 
of  this  particular  case  do  not  bring  It  within 
the  general  rule  that  controls  the  right  to 
maintain  an  action  In  the  nature  of  a  cred- 
itors' bill.  Our  conclusion  Is  that  the  opinion 
of  the  court  of  appeals  Is  not  obnoxious  to 
this  objection,  and  the  other  objections  urged 
do  not  bring  the  case  within  any  role  that 
would  justify  our  interference  In  this  pro- 
ceeding. The  demurrer  Is  therefore  sustain- 
ed, and  the  petition  dismissed. 


INGERSOLli  V.  COURT  OP  APPEALS  OP 
COLORADO  et  al. 

(Supreme  Court  of  Colorado.    June  4,  ISOO.) 

CBRTIORARI— DEFECTIVE  RECORD  ON  APPEAL 

—PETITION. 

1.  Certiorari  will  not  lie  to  review  a  decision 
of  the  court  of  appeals  of  an  appeal  over 
which  the  court  had  Jurisdiction,  on  the  Rround 
that  the  record  did  not  contain  an  authenti- 
cated copy  of  the  judement  sought  to  be  re- 
viewed, and  that  the  bill  of  exceptions  was  not 
signed  in  time,  and  that  the  error  for  which  the 
case  was  reversed  was  not  assigned,  where 
the  opinion  of  the  appellate  court  showed  that 
the  cause  was  submitted  on  an  amended  ab- 
stract, which  contained  facts  sufficient  to  enti- 
tle the  court  to  determine  the  cause. 

2.  A  petition  in  certiorari  to  review  a  deci- 
sion of  an  appellate  court,  in  which  an  opinion 
Is  on  file,  should  include  a  copy  thereof. 

Certiorari  by  L.  G.  IngersoU  against  the 
court  of  appeals  of  the  state  of  Colorado,  the 
judges  thereof,  and  the  Little  Valeria  Gold 
Mining  &  Milling  Company.  Application  de- 
nied. 
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Henry  Trowbridge,  for  petitioner.  Patter- 
■on,  Richardson  &  Hawkins,  for  respondents. 

PER  CURIAM.  Tbls  Is  one  of  the  cases 
referred  to  in  People  y.  Court  of  Appeals 
(Colo.  Sup.)  61  Pac.  692,  and  is  instituted  for 
the  purpose  of  bringing  here  for  review  a 
judgment  of  tlie  court  of  appeals  in  the  case 
of  LitUe  Valeria  Gold  Min.  &  MllL  Co.  v. 
IngersoU,  reversing  a  Judgment  of  the  dis- 
trict court  of  El  Paso  county.  The  facts  re- 
lied on  as  entitling  petitioner  to  this  relief 
are,  in  brief,  as  foilows:  The  petitioner  ob- 
tained a  decree  establishing  a  lien  for  the 
sum  of  $2,129.25,  together  with  attorney's 
fees  and  costs,  amounting  In  the  aggregate 
to  less  than  $2,600,  against  the  property  of 
the  Littie  Valeria  Gold  Mining  &  Milling 
Company.  On  error  to  the  court  of  appeals, 
this  decree  was  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. The  Jurisdiction  of  the  court  of  ap- 
peals to  review  ttiis  decree,  if  properly  be- 
fore it,  is  admitted,  but  It  is  alleged  that 
the  record  filed  in  the  court  of  appeals  did 
not  contain  an  authenticated  copy  of  the 
Judgment  sought  to  be  reviewed,  and  was  in 
other  respects  incomplete;  that  the  bill  of 
exceptions  was  not  signed  in  time  to  entitle 
It  to  be  considered  in  the  court  of  appeals; 
and  that  the  assignment  of  errors  did  not 
contain  the  specific  error  upon  which  the 
court  of  appeals  reversed  the  Judgment.  By 
reference  to  the  opinion  of  the  court  of  ap- 
peals, a  copy  of  which  should  have  been  an- 
nexed to  this  petition  (reported  in  59  Pac. 
970),  it  will  be  seen  that  these  same  objec- 
tions were  urged,  and  it  was  held  that  their 
discussion  was  foreclosed  by  a  stipulation 
entered  into  by  the  parties,  whereby  the 
cause  was  submitted  for  final  bearing  on 
the  amended  abstract,  which  was  found  to 
contain  facts  sufficient  to  entitle  the  court 
to  hear  and  determine  the  cause.  The  pres- 
ent application,  therefore,  amounts  to  this: 
That  because,  as  it  Is  averred,  the  court  of 
appeals  disregarded  Its  own  rules,  and  refus- 
ed to  follow  the  practice  therein  prescribed, 
we  should,  in  the  exercise  of  our  superin- 
tending control,  review  its  action,  and  deter- 
mine whether  or  not  it  committed  an  error 
In  passing  upon  the  sufficiency  of  the  record 
before  it.  It  Is  manifest  that  such  a  case 
does  not  come  within  either  of  the  Instances 
In  which  our  power  should  be  exercised. 
People  V.  Court  of  Appeals,  supra.  The  de- 
murrer to  the  petition  is  therefore  sustained, 
and  the  ^plication  denied. 


HOWARD  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    June  4,  1900.) 

DISORDERLY  HOUSK  —  INFORMATION  —  SEPA- 
RATE OFFENSES— EVIDENCE— GENERAL  REP- 
UTATION-FORMER CONVICTIONS  —  ADMISSI- 
BILITY. 

1.  Under  Mills'  Ann.  St  {  1323  (Gen.  St. 
1SS3.  i  839),  prohibiting  the  keeping  of  a  lewd 
house  or  place  for  the  practice  of  fornication, 


an  information  charging  that  accused  nnlaw- 
fuily  Icept  a  lewd  house  and  place  for  the  prac- 
tice of  fornication  does  not  charge  separate 
offenses,  since  the  keeping  of  a  house  of  the 
kind  designated  and  the  keeping  of  a  place  of 
the  same  character  are  but  different  ways  of 
violating  such  statute. 

2.  Under  Mills'  Ann.  St.  i  1323  (Gen.  St. 
1S83,  {  830),  prohibiting  the  keeping  of  a  dis- 
orderly house,  to  the  encouragement  of  idle- 
ness, drinking,  fornication,  or  other  misbehav- 
ior, an  information  charging  accused,  in  the 
language  of  the  statute,  with  keeping  a  disor- 
derly house,  and  instead  of  "other  misbehav- 
ior" substituting  open  lewdness,  fighting,  the 
willful  disturbance  of  the  peace,  etc.,  does  not 
charge  distinct  offenses,  since  such  concluding 
portion  is  of  the  same  general  character  as  the 
offenses  previously  mentioned. 

3.  Under  Mills'  Ann.  St.  §  1323  (Gen.  St. 
18S3,  §  830),  prohibiting  the  keeping  of  a  dis- 
orderly house  to  the  encouragement  of  idle- 
ness, drinking,  fornication,  and  other  misbe- 
havior, an  information  in  the  language  of  the 
statute  is  sufficiently  definite,  as  the  particulat 
acts  of  idleness,  etc.,  need  not  be  set  out. 

4.  The  trial  court's  refusal  of  a  bill  of  par- 
ticulars in  a  prosecution  for  keeping  a  disor- 
derly house  will  not  l>e  disturl>ed,  except  in 
case  of  gross  abuse  of  discretion. 

5.  An  accused  cannot  complain  of  the  court's 
allowing  the  jury  to  take  the  information  and 
affidavit  on  which  it  was  based,  on  retiring, 
where  his  counsel,  knowing  of  it,  interposed 
no  objection. 

6.  On  a  prosecution  for  keeping  a  disorderly 
house,  it  Is  competent  to  show  the  general  rep- 
utation of  accused  and  other  occupants  of  the 
house,  and  also  the  general  reputation  of  the 
bouse. 

7.  On  a  prosecution  for  keeping  a  disorderly 
house,  former  convictions  of  accused  for  previ- 
ous offenses  of  the  same  character  as  that 
charged  are  competent  evidence,  as  showing 
general  reputation. 

S.  On  a  prosecution  for  keeping  a  disorder- 
ly house,  a  petition  to  the  city  council,  signed 
by  citizens  of  the  community  in  which  ac- 
cused lived,  referring  to  her  as  a  lewd  woman, 
is  inadmissible  to  establish  her  general  repu- 
tation. 

9.  Where  accused  is  charged  with  keeping  a 
disorderly  house,  it  is  incompetent  for  a  wit- 
ness to  testify  that  he  heard  another  person 
say  that  he  had  drunk  beer  in  accused's  house, 
since  such  evidence  was  hearsay,  and  not  com- 
petent to  prove  the  reputation  of  the  house. 

10.  Where  an  information  charges  a  continu- 
ing offense,  the  prosecution  cannot  be  confined 
in  its  evidence  to  acts  within  the  period  men- 
tioned in  the  information,  but  may  show  acts 
committed  within  the  statutory  period  of  lim- 
itation, prior  to  the  returning  of  the  informa- 
tion. 

Error  to  Mesa  county  court 

Emma  Howard  was  convicted  of  keeping 
a  disorderly  house,  and  she  brings  error. 
Reversed. 

The  information  under  which  the  convic- 
tion was  had  charges  in  the  first  count  that 
on  or  about  the  1st  of  August,  1898,  and 
each  and  every  day  thereafter,  till  November 
10th,  the  defendant  knowingly  and  unlaw- 
fully maintained  and  kept  a  lewd  house  and 
place  for  the  practice  of  fornication;  and  In 
the  second  count,  containing  the  same  allega- 
tion as  to  time,  that  defendant  knowingly 
and  unlawfully  kept  a  common,  ill-governed, 
and  disorderly  house,  to  the  encouragement 
of  Idleness,  gaming,  drinking,  fornication, 
open  lewdness,  the  solicitation  by  prostitutes 
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tberefrom,  flgbtlng,  the  -willful  disturbance 
of  the  peace  and  quiet  of  the  neighborhood, 
loud  and  unusual  noises,  threatening,  and 
traducing. 

Henry  AV.  Uoss  and  S.  N.  Wheeler,  for 
idalntlff  In  error.  David  M.  Campbell,  Atty. 
Gen.,  Calvin  E.  Reed,  Asst.  Atty.  (Jen.,  and 
Uan  B.  Carey,  Asst.  Atty.  Gen.,  for  the  Peo- 
ple. 

CAMPBELL,  C.  J.  A  large  number  of  er- 
rors have  been  assigned  ami  argued.  The 
transcript  of  the  record  Is  prepared  without 
reference  to  chronological  order  of  the  pro- 
ceedings below.  Both  the  record  and  the 
abstract  are  confusing,  and  it  has  been  a 
laborious  taslc  to  obtain  a  satisfactory  under- 
standing of  the  questiuus  sought  to  be  raised. 

The  attorney  general  in  hia  brief  states  that 
tliere  is  no  atHrmatlve  showing  In  the  record, 
as  certilied  liere,  that  all  of  the  evidence 
heard  at  the  trial  is  contained  in  the  bill  of 
exceptions,  or  that  all  of  the  Instructions  given 
by  the  court  are  thus  preserved.  In  tlie  re- 
ply brief  this  statement  is  not  controverted, 
but  the  record,  as  a  whole,  shows  a  reasona- 
ble compliance  with  our  practice  In  these 
particulars.  The  certificate  by  the  steno- 
grapher of  the  court.  It  is  true,  does  not  talte 
the  place  of  the  certificate  of  tlie  trial  Judge, 
but,  by  necessary  implication,  tlie  correctness 
of  the  stenographer's  certificate  In  this  record 
appears  from  other  recitals  made  by  the 
Judge.  We  make  the  foregoing  reference, 
however,  that  we  may  call  to  the  attention 
of  the  profession  the  s'.ovenly  manner  in 
which  records  are  sometimes  preparetl.  To 
examine  them  with  a  view  to  do  Justice  to 
tlie  litigants  Involves  unnecessary  labor  for 
the  court,  which  considerate  members  of  the 
bar  should  perform  for  themselves.  A  rem- 
edy for  such  carelessness  or  Ignorance  of  our 
rules  is  a  summary  dismissal,  whicli  will  be 
usetl  If  the  practice  continues,  but  there  are 
<-ertain  features  In  this  case  which  cause  us 
to  relax  strict  adherence  to  wholesome  prac- 
tice. 

1.  It  is  said  that  in  the  first  count  an  at- 
tempt was  made  to  charge  two  entirely  dis- 
tinct and  separate  offenses,  viz.  knowingly 
and  unlawfully  maintaining  a  lewd  house, 
and  knowingly  and  unlawfully  maintaining 
a.  place  for  the  practice  of  fornication.  Coun- 
sel either  misapprehend  or  misstate  the  Im- 
port of  this  count.  Section  1323,  Mills'  Ann. 
St.  (section  839,  Gen.  St.  1883),  upon  which  It 
is  based,  reads:  "If  any  person  shall  *  *  » 
maintain  or  keep  a  lewd  house  or  place  for 
tlie  practice  of  fornication,"  etc.  It  might 
well  be  said  that  "house"  and  "iilace"  are 
used  as  synonymous  terms.  But,  if  they  do 
not  have  in  the  statute  the  same  meaning, 
then  tlie  keeping  of  a  house  of  the  kind  des- 
ignated and  the  keeping  of  a  place  of  the 
same  character  are  but  different  ways  or 
methods  of  violating  the  statute;  and,  being 
slated  therein  disjunctively,  these  acts,  when 
they  rehite  to  the  same  transaction,  and  are 


committed  by  the  same  person,  at  the  same 
time,  and  for  either  or  both  of  which  the 
punishment  is  the  same,  may  be  charged  each 
separately,  or  both  conjunctively,  as  consti- 
tuting but  one  offense,  without  violating  any 
rale  of  criminal  pleading. 

2.  It  is  stated  that  the  second  count  is 
based  upon  two  distinct  and  separate  sec- 
tions of  the  statute,  viz.  sections  1323,  13U3, 
Mills'  Ann.  St.  (sections  839,  821.  Gen.  St 
1883).  In  this  contention,  also,  plaintiff  In 
error  is  clearly  wrong.  This  count  Is  based 
upon  the  concluding  part  of  section  1323, 
whi<-h  provides  a  punishment  "If  any  person 
•  •  •  shall  keep  a  common,  ill-governed 
and  disorderly  bouse,  to  the  encouragement 
of  idleness,  gaming,  drinking,  fornication  or 
other  misbehavior."  The  language  of  this 
<'ount  Is  in  the  precise  terms  of  the  statute 
down  to  and  Including  the  word  "fornica- 
tion," and  then  proceeds  by  the  addition  of 
the  other  language  found  therein.  For  sev- 
eral reasons  the  insertion  of  this  language 
may  be  upheld,  and  the  count  regarded  as 
being  based  ujion  section  1323.  The  con- 
cluding [lortlon  may  be  included  In  the  ex- 
pression "other  misliehavlor"  found  In  the 
statute,  for  the  reason  that  the  specific  acts 
set  forth  may  be  regarded  as  of  the  same 
general  character  as  those  previously  men- 
tioned. If  not  of  the  same  nature,  they  may 
be  regarded  as  surplusage,  and  enough 
would  be  left  in  the  count  to  constitute  an 
offense. 

The  further  point  sought  to  be  made,  that 
two  distinct  offenses  are  contained  in  this 
count,  vhi.  (1)  the  keeping  of  the  kind  of 
a  house  designated,  and  (2)  fighting,  disturb- 
ing the  peace,  etc.,  is  palpably  erroneous. 
The  substantive  part  of  the  offense  is  that 
defendant  kept  a  disorderly  house,  to  the 
encouragement  of  idleness,  gaming,  fighting, 
etc.,  and  not  that  she  kept  a  house  of  that 
kind,  and  also  Indulged  In  drinking,  disturb- 
ing the  peace,  etc.  There  is  but  one  offense 
charged  in  either  one  of  these  counts,  and 
the  authorities  cited  by  counsel  for  plaln- 
tift  in  error  to  the  proposition  that  two  en- 
tirely separate  and  distinct  offenses  cannot 
be  combined  In  one  count,  because  It  would 
be  thereby  rendered  double,  are  not  appli- 
cable. 

3.  Another  objection  Is  that  neither  count 
of  the  Inforiuatlon  charges  any  specific  of- 
fense against  the  defendant  under  the  law. 
The  argument  in  support  of  the  contention 
is  that  the  particular  acts  of  lewdness  or 
disorder  complained  of  should  have  been  set 
forth,  so  that  defendant  might  know  in  ad- 
vance for  what  offense  she  was  placed  on 
trial.  This,  also.  Is  a  misconception,  or  mis- 
statement, of  the  real  nature  of  the  offense. 
Both  counts  are  In  the  exact  language  of 
tlie  statute,  and  ordinarily  that  Is  a  suffi- 
cient compliance  as  to  deflniteness  and  pre- 
cision of  statement.  Manifestly,  neither 
count  Is  subject  to  the  criticism,  for  In  the 
first  the  defendant  Is  charged  with  unlaw- 
fully maintaining  and  keeiilng  a  lewd  house 
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at  a  certain  time  and  a  certain  place,  and  la 
the  second  count  with  keeping  a  disorderly 
bouse  to  the  encouragement  of  idleness, 
gaming,  drinking,  etc.;  and  it  Is  not  essen- 
tial that  the  particular  acts  of  Idleness, 
gnnilng,  or  drinking  should  be  set  out  In 
the  Information,  because  the  charge  is  that 
the  disorderly  house  yvas  kept  to  the  encour- 
agement of  those  things,  and  not  that  the 
defendant  was  guilty  of  the  things  them- 
selves which  the  keeping  of  the  house  en- 
couraged. I-eary  v.  State,  39  Ind.  544;  State 
V.  llaywnrd.  8.S  Mo.  209:  V.  S.  v.  Crulk- 
shank,  92  T'.  S.  .M.-J,  23  U  Ed.  588. 

4.  The  court  refusetl  to  order  the  district 
attorney,  at  the  request  of  the  defendant, 
to  furnish  her  with  a  bill  of  particulars.  As 
a  general  proposition,  it  rests  in  the  sound 
discretion  of  the  trial  court  to  order  or  re- 
fuse a  bill  of  particulars,  and.  except  in  the 
case  of  gross  abuse  of  discretion,  the  rul- 
ing of  the  court  below  will  not  be  disturbed. 
Whart.  Cr.  PI.  &  Prac.  (9th  Ed.)  $$  157.  705. 
But  It  follows  from  our  holding  that  the  al- 
legations of  the  Information  were  sufficient- 
ly specific  and  definite,  that  the  ruling  deny- 
ing a  bill  of  particulars  was  also  right.  We 
might  affirm  this  particular  ruling  of  the 
trial  court  upon  the  ground  that  the  rec- 
ord discloses  that  the  application  came  at 
so  late  a  time  that,  for  such  reason  alone, 
the  court  might  properly  have  refused  to 
grant  it. 

.5.  At  the  conclusion  of  the  trial  the  court 
gave  to  the  bailiff,  to  he  taken  to  the  Jury 
room  along  with  the  Instructions,  the  Infor- 
mation and  the  affidavit  of  the  city  mar- 
shal upon  which  the  information  wa<i  based, 
and  it  seems  rat  least,  it  is  claimed  to  have 
been  shown  by  affidavits  produced  by  coun- 
sel in  support  of  the  motion  for  a  new  trial) 
that  this  information,  and  especially  the  ac- 
companying affidavit,  were  read  by  the  Ju- 
ry, and  that  they  mainly  relied  upon  their 
contents  In  rendering  their  verdict  of  guilty. 
Without  passing  npon  the  main  question 
sought  to  be  raised.  It  is  sufficient  for  tbtf 
purpose  of  this  opinion,  merely  to  say  that 
the  defendant  is  not  in  a  position  to  be 
heard  upon  it.  She  was  represented  at  the 
trial  by  two  attorneys,  one  of  whom  only 
makes  an  affidavit  respecting  what  occurred 
in  regard  to  the  sending  of  this  affidavit  to 
the  Jury,  and  even  he  does  not  swear  that 
he  did  not  at  the  time  know  of  the  action 
of  the  court,  but  only  that  he  was  not  aware 
at  the  time  he  filed  his  motion  for  a  new 
trial  that  this  affidavit  was  "used  and  read 
by  the  Jury  In  its  deliberation!!."  There  is 
no  affidavit  by  or  claim  in  his  behalf  made 
that  the  other  attorney  for  the  defendant, 
who  wiis  present  at  the  time,  did  not  then 
know  that  the  affidavit  was  sent  to  the  Ju- 
ry. In  other  words,  for  aught  that  appears, 
both  counsel  knew  of  this  action  of  the 
court  at  the  time  It  was  done,  and  neither 
interijosed  any  objection.  We  do  not  say  In 
this  case  that  counsel  permitted  this  to  be 
done  for  the  purpose  of  taking  advantage 


of  it  in  case  the  verdict  was  against  their 
client,  but  we  do  say  that  courts  wlU  not 
tolerate  the  practice  which  would  allow 
counsel  to  stand  quietly  by,  without  inter- 
posing any  objection,  and  see  the  court  do 
an  improper  act  that  might  result  to  the  in- 
Jury  of  their  client,  and  then  seek  to  take 
advantage  of  the  error  in  case  of  an  ad- 
verse verdict.  State  v.  Nichols,  29  Minn. 
357,  13  N.  W.  153. 

6.  Many  errors  have  been  assigned  and  ar- 
gued to  the  rulings  of  the  trial  court  upon 
the  admission  and  rejection  of  testimony  and 
to  the  Instructions.  These  will  not  be  no- 
ticed in  detail,  as  for  lack  of  proper  objec- 
tions, and  for  failure  of  plaintiff  in  error  to 
comply  with  our  rules  of  practice,  she  is  not 
in  a  position  as  to  some  of  them  to  ask  for 
a  review.  But  our  refusal  in  this  matter  Is 
to  be  taken  neither  as  an  approval  or  disap- 
proval of  such  assignments.  We  are.  how- 
ever, compelled  to  reverse  the  Judgment 
We  are  free  to  say  that  we  have  endeavored 
to  affirm  It,  but  In  several  particulars  the 
trial  court  so  palpably  violated  well-estab- 
lished principles  of  criminal  law,  which  are 
the  property  of  every  defendant  accused  of 
crime,  irrespective  of  the  nature  of  the  of- 
fense charged,  that  we  cannot  approve  of  Its 
action  without  disregarding  previous  well- 
considered  decisions  of  this  and  other  courts. 
We  do  not  set  aside  the  verdict  upon  the 
ground  so  strenuously  urged,  that  the  evi- 
dence Is  not  sufficient  to  uphold  It;  for  the 
Jury  was  the  proper  tribunal  to  determine 
that  question,  and  there  was  sufficient  legal 
evidence  to  sustain  the  finding.  But  to  that 
verdict  there  contributed  erroneous  rulings  of 
the  trial  court  which  make  it  necessary  to 
overthrow  it.  The  evidence  Is  largely,  if  not 
altogether,  circumstantial  in  character,  as  in 
the  nature  of  things  in  cases  of  this  kind  it 
must  be.  It  was  proper  to  Introduce  compe- 
tent evidence  as  to  the  reputation  of  the 
plaintiff  herself,  since  she  was  an  Inmate  of 
the  house,  and  also  the  general  reputation 
of  the  bouse  Itself.  Likewise  was  It  proper 
to  introduce  legitimate  testimony  as  to  the 
reputation  of  the  men  and  women,  if  any, 
who  resorted  to  the  house.  Evidence  of  for- 
mer convictions  in  the  police  magistrate's 
court  of  the  defendant  for  previous  offenses 
of  the  same  general  character  as  that  includ- 
ed in  this  information  was  proper,  if  for  no 
other  reason  than  that  it  tended  to  show  her 
reputation  in  the  community  where  she  lived 
in  tlie  very  particular  which  was  Involved  in 
this  charge.  But  the  admission  of  evidence 
that  a  petition  signed  fay  a  numlier  of  citizens 
of  the  community  where  defendant  lived  had 
at  one  time  been  presented  to  the  city  council. 
In  which  she  was  referred  to  as  a  lewd  woman, 
wa.s  erroneous^  It  is  an  improper  method  of 
establlKliing  general  reputation.  So,  also, 
was  there  error  in  admitting  the  testimony 
of  the  witness  Keller  that  he  had  heard  an- 
other person  say  that  the  latter  had  drunk  a 
glass  of  beer  in  defendant's  bouse.  It  was 
not  only  hearsay,  but  was  not  the  proper 
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way  In  which  to  establish  the  general  repu- 
tation of  the  honse  as  one  In  which  drinlcing 
was  carried  on.  Other  similar  errors  in  the 
admission  of  testimony  might  be  enumerated, 
bat  the  foregoing  are  sufficient  to  indicate 
the  objectionable  character  of  the  rulings 
attacked,  and  in  the  event  of  a  new  trial 
they  should  be  avoided. 

The  errors  assigned  to  those  instructions 
given  by  the  court  of  its  own  motion  which 
plaintiff  in  error  is  in  a  position  to  press  we 
do  not  consider  tenable,  and  our  attention 
has  not  been  called  to  any  substantial  objec- 
tion thereto.  The  instructions  given  by  the 
court  at  the  instance  of  the  district  attorney 
ought  not  to  have  been  given  at  all,  for  some 
of  them  were  not  founded  on  any  evidence 
In  the  case.  In  so  far  as  they  ennnciate 
correct  principles  of  law,  under  the  facts, 
they  had  already  been  given  by  the  court  of 
its  own  motion;  and  in  so  far  as  they  were  a 
departure  from,  or  addition  thereto,  they 
were  erroneous. 

Counsel  for  plaintiff  In  error  have  criti- 
cised the  action  of  the  trial  court  in  admit- 
ting testimony  within  a  period  of  18  months 
(the  statutory  period  of  limitation)  prior  to 
the  time  of  the  returning  of  the  Information, 
which  charged  a  continuing  offense.  They 
say  that  under  the  Massachusetts  rule  this 
was  error,  and  that  the  evidence  should  have 
been  confined  to  the  period  between  the  first 
and  last  date  mentioned  in  the  information. 
This  rule  has  been  adopted  by  the  Texas 
court  of  appeals,  but  we  concur  In  the  opin- 
ion of  Mr.  Bishop,  who.  In  his  worlc  on  Crim- 
inal Procedure  (2d  Ed.  {  402),  declares  that 
the  rule  is  not  based  upon  principle,  and 
should  not  be  followed.  See,  also,  1  BIsh. 
Or.  Proc.  (2d  Ed.)  {  388;  State  y.  Nichols,  58 
N.  H.  41. 

From  what  has  already  been  said,  the  trial 
court  will  not,  in  the  event  of  a  new  trial, 
fall  into  the  errors  contained  in  this  record; 
but  we  desire  to  say,  further,  that  in  its  in- 
structions the  court  did  not  observe  the  legal 
distinction  between  fornication  and  adultery, 
and,  while  the  instructions  given  as  to  the 
degree  of  evidence  required  may  not  be  re- 
versible error,  yet  the  jury  should  have  been 
given  to  understand  more  clearly  tliat  their 
conclusion  must  be  upon  the  evidence  be- 
yond a  reasonable  doubt.  Other  instructions 
given  may  be  subject  to  the  criticism  of  in- 
completeness, but,  taken  as  a  whole,  we  do 
not  think  they  are  subject  to  the  many  objec- 
tions urged. 

We  are  constrained  to  remark  that  the 
prejudicial  errors  committed  in  this  case 
were  due  to  the  improper  insistence  upon 
the  part  of  the  district  attorney.  In  their 
zeal  to  secure  a  conviction,  prosecuting  olfi- 
cers  should  not,  as  they  sometimes  do,  offer 
incompetent  evidence,  and  contend  for  in- 
structions which  are  of  doubtful  soundness, 
particularly  where  a  Jury  may  safely  be 
trusted  to  do  substantial  justice  under  legiti- 
mate evidence  and  instructions  which  have 
stood  the  test  of  searching  criticism  in  appel- 


late tribunals.  Because  of  the  errora  point- 
ed oat,  the  Judgment  mnst  be  reversed,  and 
the  cause  remanded;  and  it  Is  so  ordered. 
Reversed. 


SMISSAEBT  et  al.   v.   PRUDENTIAL  INS. 

(X).  OF  AMERICA. 
(Supreme  Court  of  (Tolorado.    June  4,  1900.) 

COURT  OF  APPEAIS— PENDINO  CAUSE— RE- 
MOVAL TO  supreme:  COURT— time  of  MO- 
TION—DELAY—JURISDICTION OP  COURT  OF 
APPEALS— OB  JBCTION—WAI VBR. 

Laws  18U9,  p.  173,  provided  that  any  par- 
ty to  a  cause  pending  in  the  court  of  appeals, 
but  not  within  its  final  jurisdiction,  mipbt  re- 
move such  canse  to  the  supreme  court  before 
or  when  the  same  was  reached  and  ready  to 
be  assigned  for  argument,  and  that  a  failure  to 
do  so  should  waive  the  right  to  have  the  judg- 
ment of  the  court  of  apppais  reviewed.  Ct. 
App.  Rule  40  (33  Pac.  viii.)  requires  the  calling 
of  the  submission  docket  monthly  on  a  certain 
day,  when  application  for  oral  argument  must 
be  made,  and  the  cause  assigned  therefor. 
Held,  that  a  motion  to  remove  such  a  case  to 
the  supreme  court,  made  after  the  calling  of 
the  submission  docket  and  the  assigning  of  the 
case  for  argument,  but  before  argument,  was 
made  too  late  to  permit  the  review  of  the  tri- 
al court's  judgment  by  the  supreme  court;  the 
effect  of  the  latter  clause  of  the  statute  being 
to  make  the  judgment  of  the  court  of  appeals 
final  in  such  a  case. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  between  Jacob  H.  Smissaert  and 
others  and  the  Prudential  Insurance  Company 
of  America.  From  a  judgment  In  favor  of 
the  Insurance  company,  Smissaert  and  others 
appealed  to  the  court  of  appeals.  A  motion  of 
appellants  to  remove  the  case  to  the  supreme 
court  was  granted.  Motion  by  appellee  to 
remand  to  the  court  of  appeals.    Sustained. 

Doud  ft  Fowler,  for  appellanta  Benedict  & 
Phelps,  for  appdlee. 

PER  CURIAM.  The  appeal  In  this  cause 
was  taken  and  the  record  lodged  in  the  conrt 
of  appeals  before  the  act  of  1890,  regulating 
the  jurisdiction  of  that  and  this  court  to  re- 
view causes  on  appeal,  took  effect.  February 
12,  1900,  this  cause  was  set  down  for  otal 
argument  by  the  court  of  appeals,  to  be  had 
on  April  10th  following.  April  5th  preceding 
the  date  set  for  such  argument,  appellants 
moved  to  transfer  the  canse  to  this  court, 
which  motion  was  granted.  Appellee  now 
moves  to  remand  upon  two  grounds:  (1)  No 
questions  are  involved  giving  this  court  juris- 
tion;  (2)  the  application  to  the  conrt  of  ap- 
peals to  remove  to  this  court  was  not  made 
within  the  time  required  by  law.  We  shall 
only  consider  the  second  ground.  In  bo  doing, 
the  following  provision  of  the  Laws  of  1896 
(page  173)  must  be  construed:  "Any  cause 
pending  in  the  court  of  appeals  at  the  date 
of  the  taking  effect  of  this  act,  and  which,  at 
said  time,  has  not  been  finally  submitted  for 
the  determination  of  said  court,  and  which, 
under  the  terms  of  the  act  to  which  this  is  an 
amendment,  is  not  within  the  final  jurisdic- 
tion thereof,  may,  by  any  party  thereto,  be 
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removed  iota  tlie  BuprenM  eburt  at  Arty  tUue 
before,  or  when  the  same  la  reached  and 
ready  to  be  set  dcwn  upon  the  calendar  of  the 
said  court  for  argument  or  submission,  and 
tliat  a  failure  so  to  do  shall  be  deemed  a 
waiver  of  the  right  to  have  the  judgment  of 
the  court  of  appeals  reviewed  by  the  supreme 
court."  Rule  40  of  the  court  of  appeals  (33 
Pac.  vlll.)  provides:  "On  the  second  Monday 
of  each  month,  the  first  twenty-fire  cases  then 
undisposed  of  on  the  submission  docket  will 
be  called.  Application  in  person  or  by  at- 
torney for  oral  arguments  In  any  such  cases 
must  then  be  made,  when  they  will  be  set 
down  as  the  business  of  the  court  may  permit. 
If  no  application  be  made,  the  causes  will 
stand  upon  the  submission  docket  for  deter- 
mination." Under  this  rule  this  case  was 
called  and  set  down  for  oral  argument  as 
above  noted.  After  such  order  the  motion  to 
transfer  to  this  court  was  made.  Counsel  for 
appellee  claims  that  the  motion  to  remove 
from  the  court  of  appeals  was  made  too  late; 
in  other  words,  not  having  been  Interposed  at 
the  time  when  the  cause  was  called  for  oral 
argument,  or  before,  it  has  been  waived.  On 
behalf  of  appellants  It  is  contended  that,  ac- 
cording to  the  language  of  the  statute  above 
quoted,  the  motion  to  remove  was  in  apt  time, 
because  mnde  before  final  submission,  In  that, 
as  they  construe  the  statute,  a  failure  to  make 
such  motion  shall  only  be  deemed  a  waiver  of 
the  right  to  have  the  judgment  of  the  court 
of  appeals  reviewed  by  the  supreme  court; 
their  position  being  (quoting  from  their  brief): 
"Appellants  are  not  asl^Ing  for  the  review  of 
the  Judgment  of  the  court  of  appeals  here. 
They  ask  for  the  review  of  the  judgment  of 
the  district  court  of  Arapahoe  county.  The 
waiver  of  a  right  not  claimed  is  certainly  not 
conclusive  against  a  different  right  which  is 
claimed."  The  object  of  the  act  from  which 
we  have  quoted  is  to  require  parties  to  ac- 
tions pending  in  the  court  of  appeals,  which 
had  not  been  finally  sninnitted  at  the  time  it 
took  effect,  to  take  certain  steps  within  a 
specified  time;  otherwise,  the  Judgment  of 
that  tribunal  in  actions  involving  questions 
of  which  this  court  would  have  Jurisdiction  to 
determine  is  final.  Our  construction  of  the 
rule  above  quoted  Is  that  causes  are  called 
for  the  purpose  of  determining  whether  or 
not  counsel  upon  either  side  desire  oral  argu- 
ment. If  a  request  for  such  argument  Is 
made,  the  cause  is  set  for  oral  argument  on 
a  si)ecified  date;  if  not,  it  stands  submitted. 
The  statute  provides  that,  when  sneh  call 
Is  made  for  the  purpose  specified  In  the  rule, 
unless  application  Is  then  made  for  removal 
to  this  court  the  right  to  have  the  judgment 
of  the  court  of  appeals  reviewed  is  waived. 
That  is  the  final  date  when  the  party  desiring 
a  removal  must  take  steps  to  that  end.  True, 
the  statute  says  that  unless  interposed  at  that 
time  the  right  to  a  review  of  the  judgment 
of  the  court  of  appeals  is  waived.  That  re- 
sult follows,  l)ecause  the  motion  to  remove 
has  not  been  Interposed  at  or  before  the  time 
fixed  therefor,  and  for  the  reason  that  cousent- 


Uig  t«  an  oral  aigumfent,  or  to  thd  BabmiBslon 
of  the  cause  without  one)  abd  without  demawl 
for  a  removal,  submits  the  cause  to  the  final 
Jurisdiction  of  that  court.  The  limitation  of 
the  time  when  affirmative  action  must  be 
taken  to  remove  logically  precludes  the  right 
to  exercise  It  after  that  date.  The  motion  to 
remove  from  the  court  of  appeals  came  too 
late,  and  for  this  reason  the  motion  to  re- 
mand Is  sustained.  Motion  to  remand  sna- 
~lained. 


DB  BORD  V.  PEOPLE. 
(Supreme  Court  of  Colorado.    Jnne  4,  1900.) 

ASSAULT— CRIMINAL'S  PROSKCUTIOV  OB"  HIM- 
SELF—SUDSEQUBNT    PROSECUTION- 
FORMER    CONVICTION. 

Under  Mills'  Ann.  St.  §  2768,  providing 
that,  if  one  accused  of  an  assault  confess  him- 
self guilty,  he  shall  be  punished  as  in  other 
cases,  whore  one  who  has  committed  an  as- 
sault goes  before  a  justice  of  the  peace,  swears 
to  a  complaint  against  himself,  is  convicted  on 
his  own  evidence,  and  assessed  less  than  the 
maximum  punishment  for  such  offense,  he  can- 
not plead  such  proceeding  in  bar  of  a  subse- 
quent prosecution  for  the  same  offense  institut- 
ed on  complaint  of  tiie  person  assaulted,  thouRh 
on  the  trial  of  the  latter  action  he  is  not  as- 
sessed a  greater  punishment  than  in  the  first 
proceeding. 

Appeal  from  Saguache  county  court 
Daniel  H.  De  Bord  was  convicted  of  an  as- 
sault, and  he  appeals.    Affirmed. 

Ira  J.  Bloomfleld,  for  appellant.  David  M. 
Campbell,  Atty.  Gen.,  Calvin  E  Reed,  Asst. 
Atty.  Gen.,  and  Dan  B.  Carey,  Asst  Atty. 
Gen.,  for  the  People. 

CAMPBELL,  C.  J.  The  plaintiff  In  error 
(defendant  below)  on  the  7th  of  April,  1890, 
in  the  county  of  Saguache,  committed  an  as- 
sault upon  one  U.  C.  Burton.  On  the  same 
day  he  voluntarily  went  before  Dewit  C. 
Travis,  a  justice  of  the  peace  of  that  county, 
and  swore  to  a  complaint  charging  himself 
with  such  assault,  thereby  confessing  his 
guilt,  whereupon  the  justice  heard  his  tes- 
timony only,  and  sentenced  him  to  pay  a 
fine  of  three  dollars  and  costs,  which  was  at 
once  paid.  Upon  the  same  day,  and,  it  seems, 
after  the  Travis  case  was  initiated,  Burton 
(the  one  assaulted)  went  before  another  jus- 
tice of  the  peace  of  that  county  (Peter  W. 
Luengen),  and  swore  to  a  complaint  against 
the  defendant,  charging  him  with  the  same 
assault.  A  warrant  was  thereon  Issued,  and 
under  It  the  defendant  was  arrested  and 
brought  before  the  said  justice  for  trial  after 
the  termination  of  the  proceedings  above 
mentioned.  A  plea  of  former  conviction  be- 
fore .Tustice  Travis  was  interposed  and  over- 
ruled, trial  was  liad.  and  defendant  fined  five 
dollars  and  costs,  from  which  he  appealed 
to  the  county  court  of  Saguache  county.  In 
the  county  court  the  defendant  again  inter- 
posed, and  in  writing,  a  plea  of  former  con- 
viction before  Justice  Travis.  To  this  plea 
the  distrlgt  attorney  filed  a  replication,— in 
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■nbatance,  being  that  the  Judgment  which 
Justice  Travis  rendered  was  by  a  court  with- 
out jurisdiction,  and  was  a  farce  and  yoid  as 
against  the  people;  that  such  proceedings 
were  fraudulent,  and  Instituted  by  defend- 
ant himself  merely  for  the  purpose  of  ena- 
bling him  to  escape  proper  punishment  for 
his  ofFenae,  and  to  evade  the  law  and  bar  a 
prosecution  duly  conducted  by  the  people. 
Issue  was  Joined  upon  this  plea  before  the 
county  court  without  a  jury,  and  the  court 
found  against  the  defendant,  and  assessed  a 
fine  against  him  of  three  dollars  and  costs. 
To  review  this  judgment  the  defendant  has 
sued  out  a  writ  of  error. 

There  Is  only  one  question  In  the  case,  and 
that  Is  whether  a  defendant  may  voluntarily 
go  before  a  justice  of  the  peace,  swear  to 
a  complaint  charging  himself  with  an  as- 
sault, confess  himself  guilty,— the  Justice 
hearing  only  the  evidence  of  the  defendant 
himself,— and  thereafter  successfully  plead  a 
Judgment  against  himself,  rendered  In  such 
a  proceeding,  as  a  bar  to  a  subsequent  prose- 
cution for  the  same  offense  by  the  duly-au- 
thorized representative  of  the  people  In  a 
court  of  competent  jurisdiction.  It  is  the 
contention  of  the  plaintiff  in  error  that  since 
he  was  fined  by  the  Justice  of  the  peace,  be- 
fore whom  he  voluntarily  went,  the  same 
amount  that  was  Imposed  by  the  county 
court  at  the  trial  in  which  the  district  at- 
torney appeared,  no  fraud  was  committed, 
and  the  law  was  vindicated.  It  has  been 
held,  where  there  was  a  statute  so  provid- 
ing, that  one  accused  of  a  small  offense  might 
voluntarily  go  before  a  court  having  Jurisdic- 
tion, and  confess  himself  guilty,  and  that  the 
judgment  Imposed  In  such  a  case  would  be  a 
bar  to  a  subsequent  prosecution  for  the  same 
offense.  But  even  there  the  statute  was 
strictly  construed,  so  as  to  minimize  the 
chances  for  perpetrating  fraud.  We  have  no 
such  statute.  Section  2768,  Mills'  Ann.  St.  (sec- 
tion 2044.  Gen.  St.  1883).  provides  that.  If  any 
person  accused  of  assault  or  assault  and 
battery  shall  confess  himself  guilty,  the  Jury, 
or,  if  a  Jury  be  waived,  the  justice,  shall 
hear  evidence  and  assess  a  fine,  and  the 
justice  shall  enter  a  judgment  and  Issue  ex- 
t«cntlon,  subject  to  appeal,  as  in  other  cases. 
This,  however,  means  that  the  accusation 
shall  be  made,  not  by  the  defendant  himself, 
or  some  one  acting  in  his  behalf,  bui  by 
some  disinterested  person.  To  countenance 
such  a  practice  as  the  defendant  Insists  Is 
proper  would  furnish  to  any  defendant  the 
means  of  escaping.  In  whole  or  In  part,  the 
punishment  which  his  offense  merits,  and 
enable  him  to  make  a  travesty  of  criminal 
prosecutions.  Mr.  Bishop,  In  volume  1  of 
ills  New  Criminal  Law,  at  section  1010,  thus 
states  the  rule:  "If  one  procures  himself  to 
be  prosecuted  for  an  offense  which  he  has 
committed,  thinking  to  get  off  with  a  slight 
punishment,  and  to  bar  a  real  prosecution  In 
the  future.— If  the  proceeding  Is  really  man- 
aged by  himself,  either  directly  or  through 
the  agency  of  another,— he  is,   while  thus 


holding  his  fate  In  hia  own  hand,  In  no  Jeop- 
ardy. The  plaintiff  state  is  no  party  In  fact; 
but  only  such  In  name.  The  judge.  Indeed, 
Is  imposed  upon,  yet.  In  point  of  law,  ad- 
judicates nothing.  'All  was  a  mere  puppet 
show,  and  every  wire  moved  by  the  offender 
himself.'  The  Judgment,  therefore.  Is  a 
nullity,  and  Is  no  bar  to  a  real  prosecution." 
There  are  authorities  which  hold  that.  If  the 
legal  penalty  Is  an  exact  one,— for  example, 
a  fine  of  a  fixed  sum,  or  Imprisonment  for  a 
certain  term,— and  the  person  carrying  on 
the  cause  against  himself  has  borne  It  In 
full,  not  merely  In  part,  the  state  thereby  has 
suffered  nothing,  and  the  Judgment  would 
not  be  deemed  fraudulent.  This  exception. 
If  It  be  sound  (as  to  which  we  express  no 
opinion),  is  not  applicable  to  this  case,  for 
the  penalty  for  assault,  under  our  statute,  te 
imprisonment  In  the  county  Jail  for  a  term 
not  exceeding  six  months,  or  a  fine  not  ex- 
ceeding $100.  Many  authorities  might  be 
cited  In  support  of  the  conclusion  reached, 
some  of  which  are  State  v.  Little,  1  N.  H. 
2.57:  Watkins  v.  State,  68  Ind.  427;  Gresley 
V.  State,  123  Ind.  72,  24  N.  E.  332;  Shideler 
V.  State,  129  Ind.  R23,  28  N.  E.  537,  29  N.  E. 
30:  Com.  V.  Alderman,  4  Mass.  477;  Com.  t. 
Dnscom,  111  Mass.  4<M;  Bradley  v.  State,  32 
Ark.  722;  McFarlniid  v.  State.  «8  Wis.  400, 
32  N.  W.  22«:  State  v.  Simpson.  28  Minn. 
(56,  9  N.  W.  78;  Drake  v.  State.  68  Ala.  510; 
State  V.  Smith  (Kan.  Sup.)  47  Pac.  541;  State 
v.  Atkinson,  9  Humph.  677;  State  v.  Colvin, 
11  Humph.  .'599;  State  v.  Epps,  4  Sneed, 
.552;  State  v.  Green,  16  Iowa.  2:59;  Com.  v. 
.Tnokson,  2  Va.  Cas.  501;  Clark's  Cr.  Proc. 
;{93:  De  Haven  v.  State,  2  Ind.  App.  376,  28 
N.  E.  .562.  The  Judgment  Is  afflrmed.  Af- 
firmed. 


STANDLEY  et  al.  r.  HEXDRIE  &  BOLT- 

HOB^i"  MFG.  00.  et  al. 

(Supreme  Court  of  Colorado.     May  21,  1900.) 

EQUITY— CREDITORS'  SUIT— INSOLVENT  COR- 
PORATION —  APPOINTMENT  OF  RECEIVER  — 
CERTIFICATES  OF  INDEBTEDNESS— ISSUANCE 
-CONTINUANCE  OF  BUSINESS  —  POWER  OP 
COURT  OP  EQUITY. 

Mills'  Ann.  St.  {  497,  provides  that  courts 
of  equity  shall  have  power  to  dissolve  any  cor- 
poration and  appoint  a  receiver  therefor,  who 
Bball  have  authority  to  do  all  thinKi  necessary 
to  close  up  its  affairs  as  commanded  by  the  de- 
cree of  the  court.  Held,  that  after  the  proper- 
ty of  a  corporation  had  been  sold  under  mort- 
gages, and  .the  equity  of  redemption  had  ex- 
gh-ed,  the  court  liad  no  power,  in  a  creditors' 
ill  filed  by  stockholders,  to  authorize  a  receiv- 
er appointed  therein  to  issue  certificates  of  in- 
dphtptlneas  to  enable  him  to  work  the  mine, 
which  constituted  the  corporate  property,  and 
make  tlie  same  a  lion  thereon  in  preference  to 
the  mortgages,  since  after  the  expiration  of  the 
equity  of  redemption  the  stockholders  had  no 
interest  in  the  property,  and  the  power  of  the 
court  was  limited  to  closing  up  the  affairs  of 
the  corporation. 

Appeal  from  district  court,  Arapahoe 
county. 

Oieditors'  suit  by  the  Hendrie  &  Bolthoff 
Manufacturing      Company      and      another 
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against  Joseph  Standley  and  others.  From 
an  order  authorizing  a  receiver  to  iBsne  cer^ 
tlfleates  of  Indebtedness,  defendants  appeal. 
Reversed. 

On  August  7.  1897,  the  Hendrle  &  Bolthoff 
Manufacturing  Company  and  A.  C.  Sehle- 
slnger  flled  a  complaint  In  the  district  court 
of  Arapahoe  county  against  the  Crown 
Point  &  Virginia  Gold-Mining  Company, 
wherein  it  is  alleged  that  they  were  judg- 
ment creditors  of  the  company,  and  also 
that  the  appellants  had  theretofore  recov- 
ered Judgment  against  the  company,  tran- 
scripts of  which  respective  judgments  were 
duly  recordetl  in  the  ofllce  of  the  recorder 
of  Clear  Creek  county,  Colo.;  that  the  com- 
pany had  made  no  defense  to  any  of  the  ac- 
tions In  which  said  judgments  were  render- 
ed; that  some  of  the  judgments  are  false 
and  fraudulent  as  against  the  creditors  o/ 
the  company,  and  that  the  company  had, 
colluslvely  and  without  consideration,  per- 
mitted them  to  be  rendered  against  it  for 
the  purpose  of  defrauding  certain  of  its 
stockholders,  who  were  In  the  minority,  and 
the  other  creditoi-s  of  the  company;  that 
the  management  and  control  of  the  stock 
and  concerns  of  the  company  were  in  the 
hands  of  George  A.  Kessler  and  George  Semel, 
both  nonresidents  of  the  state  of  Colorado, 
who  were  fraudulently  and  recklessly  man- 
aging Its  affairs  and  business  operations  for 
the  purpose  of  wrecking  the  company;  that 
none  of  said  judgments  have  been  paid  by 
the  company,  or  any  one  for  It,  and  that  It 
is  making  no  ofTort  to  pay  the  same,  but  is 
allowing  Its  property  to  be  seized  and  sold 
by  some  of  said  judgment  creditors,  and  Is 
making  no  effort  to  redeem  its  property 
from  such  sale;  that  the  mining  properties 
of  the  company  were  valuable,  if  properly 
managed  and  worked,  and  that  sufficient 
money  could  be  obtained  through  the  ex- 
traction of  ore  therefrom  to  pay  all  of  Its 
just  debts;  that  an  execution  had  been  is- 
sued upon  a  certain  judgment  obtained  by 
Benjamin  F.  I/Owell  and  others;  that  a  de- 
mand had  been  made  by  the  sheriff  of  Gil- 
pin county  upon  the  company  to  pay  the 
money  due  upon  the  execution  issued  upon 
said  judgment:  that  the  compa::y  has  al- 
lowed said  judgment  to  remain  unsatisfied 
for  10  days  after  such  demand,  by  reason  of 
whicli  the  sheriff  had  levied  said  execution 
upon  the  mining  property  of  the  company, 
and  a  valuable  part  of  said  mining  property 
was  on  February  15.  1S97,  sold  at  sheriff's 
sale  to  satisfy  the  judgment;  and  that  the 
time  for  the  redemption  from  such  sale 
would  expire  on  August  15,  1S9T.  It  is  also 
alleged  that  the  meetings  of  the  directors 
of  the  company  had  all  been  held  outside  of 
the  state  of  Colorado,  and  in  the  city  of  New 
York,  without  any  notice  to  S.  A.  Josephl, 
the  only  resident  director  of  said  corpora- 
tion; that  said  corporation  as  managed  is, 
and  will  be.  entirely  Insolvent.  They  prayed 
judgment  in  behalf  of  themselves  and  all 


others  similarly  situated;  the  appointment 
of  a  receiver,  with  the  usual  powers  and  du- 
ties, and  with  the  usual  directions  to  take 
into  possession  and  sequestrate  the  property 
and  effects  of  the  company,  and  convert  the 
same  into  money,  for  the  use  of  the  cred- 
itors, and  that  the  corporation  be  dissolved, 
and  Us  business  closed  up,  according  to  the 
statute  In  such  case  made  and  provided. 
Neither  the  appellants,  although  alleged  to 
be  judgment  creditors  of  the  company,  nor 
the  directors  charged  with  fraud  and  mis- 
management of  the  company's  affairs,  were 
made  defendants  to  the  suit  S.  A.  Josephl, 
the  resident  director  of  the  company,  ac- 
knowledged service  of  summons  in  the  case 
on  August  2,  1887.  On  the  day  the  com- 
plaint was  flled  a  petition  in  intervention  by 
Samuel  Hyman  and  Jonas  HiUer  was  also 
flled,  containing  similar  allegations  to  those 
of  the  complaint.  On  the  same  day  Josephl 
was  appointed  receiver.  On  August  13, 
1807,  a  petition  for  his  removal,  setting 
forth  several  grounds  therefor,  was  filed  by 
the  company.  On  August  19,  1897,  the  ap- 
pellants, with  the  exception  of  Mayhew,  fll- 
ed a  petition  in  intervention,  asking  to  be 
permitted  to  become  parties  defendant  for 
the  purpose  of  resisting  tlie  application  for 
receiver,  and  to  protect  their  rights  in  the 
property  Involved,  wherein  they  alleged,  in 
substance,  that  they  were  mortgage  credit- 
ors of  the  defendant  company,  who  had 
foreclosed  their  mortgages  and  sold  the 
property  under  decrees  of  foreclosure,  and 
held  certificates  therefor;  that  the  judgment 
mentioned  in  paragraph  8  of  the  complaint 
was  obtained  in  an  action  to  foreclose  a 
first  mortgage  on  the  east  750  feet  of  the 
Crown  Point  and  Virginia  claims,  which 
had  been  given  to  secure  a  portion  of  the 
purchase  price  thereof;  that  a  decree  of 
foreclosure  In  the  district  court  of  the  First 
judicial  district  of  Colorado,  In  and  for  the 
county  of  Clear  Creek,  had  been  duly  en- 
tered on  May  25,  1887,  making  the  same  a 
first  lien  upon  said  premises,  under  which 
decree  the  same  had  been  sold  on  July  12, 
1887,  and  purchased  by  appellant  Standley, 
as  trustee  (one  of  the  creditors  therein),  who 
held  a  certificate  of  purchase  therefor,  duly 
recorded  in  the  office  of  the  recorder  of 
Clear  Creek  county;  that  the  judgment  re- 
covered by  Thomas  H.  Potter  and  Edward 
W.  Williams  on  May  25,  1897,  was  obtain- 
ed by  foreclosure  of  a  first  mortgage  on  the 
west  750  feet  of  the  Crown  Point  claim,  un- 
der which  decree  the  property  was  sold  on 
June  20,  1897,  and  purchased  by  Potter  and 
Williams,  who  held  a  certificate  of  pur- 
chase, duly  recorded;  that  the  judgment  in 
favor  of  Thomas  H.  Potter  and  the  Hawley 
Merchandise  Company  was  obtained  on 
May  25,  1807,  In  an  action  for  the  foreclo- 
sure of  a  first  mortgage  upon  the  property 
of  said  defendant  known  as  the  "Bantala 
Lode-Mining  Claim,"  and  was  also  given  to 
secure  the  purchase  price  of  said  property. 
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under  which  d«cree  the  same  had  been  sold 
June  28,  1897,  and  purchased  by  them,  and 
a  certificate  of  purchase  made  and  delivered 
to  them,  and  duly  recorded;  that  neither  of 
said  judf^menta  has  been  paid.  It  is  further 
alleged  that  the  receiver,  Joseph!,  had  been 
the  sole  manager  of  defendant  company's 
affairs  until  about  January  1,  1896,  during 
which  time  all  the  debts  mentioned  In  the 
complaint  bad  been  created;  that  he  was 
wholly  unacquainted  with  mines  or  their 
management,  and  incompetent  to  take 
charge  of  the  workings  thereof.  It  was  al- 
so charged,  on  Information  and  belief,  that 
the  suit  was  coUusIve,  and  brought  to  pro- 
cure the  appointment  of  Joseph!  as  receiv- 
er, and  that  the  mining  of  the  ore  now  de- 
veloped in  said  mines  under  the  receiver- 
ship would  constitute  a  waste  and  destruc- 
tion of  the  property  itself,  and  of  all  that 
was  of  any  value  therein.  The  petition  was 
granted,  and  petitioners  made  parties  de- 
fendant. 

On  September  6,  1807,  JosephI  was  remov- 
ed, and  Michael  Spangler  appointed  receiver. 
On  December  4,  1897,  Mr.  Spangler  met  with 
a  fatal  accident,  and  died  a  few  days  there- 
after. On  December  23,  1897,  A.  B.  McOaf- 
fey  was  appointed  as  his  successor.  On  Jan- 
uary 20,  1898,  he  filed  his  first  report,  where- 
in he  showed  that  debts  had  been  contracted 
imder  Spangler's  administration  to  the 
amount  of  over  $5,000,  and  filed  a  petition  for 
authority  to  issue  certificates  of  Indebtedness 
to  provide  funds  with  which  to  meet  these 
obligations  and  future  charges  for  the  preser- 
vation of  the  property,  and  that  the  same  be 
made  a  lien  upon  the  property;  and  alleged 
that,  if  money  was  not  raised,  the  men  then 
on  the  property  would  quit  work,  the  mines 
would  be  filled  with  water,  and  almost.  If 
not  quite,  destroyed;  that  mechanics'  liens 
would  be  placed  upon  the  property,  and  that 
It  was  probable.  If  the  men  were  not  paid, 
they  might  become  desperate  and  destroy  or 
damage  the  property;  that  the  property  had 
been  sold  for  taxes,  and  there  was  then  due 
for  taxes  $787.20;  that,  to  enable  him  to  meet 
the  obligations  Incurred  and  to  be  Incurred, 
provision  should  be  made  for  the  issuance  of 
certificates  in  amount  not  exceeding  .$G.500. 
To  this  petition  these  interveners  appeared, 
and  resisted  the  application.  On  January  20, 
1898,  Frank  Mayhew  filed  his  answer  to  tlie 
petition,  alleging:  That  on  October  12,  1890, 
Benjamin  F.  Lowell  and  Eugene  Clark,  co- 
partners under  the  firm  name  of  Lowell  & 
Clark,  recovered  a  judgment  in  the  county 
court  of  Gilpin  county,  Colo.,  against  the  de- 
fendant company,  for  $1,988.84  and  costs, 
and  on  October  13,  1896,  filed  a  certified  tran- 
script of  said  judgment  In  the  office  of  the 
clerk  and  recorder  of  Clear  Creek  county. 
On  January  14,  1897,  they  caused  an  execu- 
tion to  Issue  on  said  judgment.  That  tliere- 
after,  and  on  January  19.  1897.  the  sheriff 
of  Clear  Creek  county,  under  said  execution, 
levied  upon  the  following  described  property 


of  the  Crown  Pdint  &  TIrgiala  Gold-Mlntng 
Company,  to  wit:  The  Williams,  the  Knick- 
erbocker, the  HaachhauB,  and  the  Sam  Lee 
lode-mining  claims,— and  on  February  15, 
W.n,  In  and  by  virtue  of  said  execution  and 
levy,  the  sheriff  dulj-  sold  the  property  to 
liowell  &  Clark  for  the  sum  of  $2,085.3.5,  and 
Issued  to  them  a  certificate  of  purchase.  On 
December  22,  1800,  he  (Mayhew)  duly  recov- 
ered a  judgment  In  the  district  court  of  the 
First  judicial  district  of  Colorado,  In  and  for 
Clear  Creek  county,  against  defendant  com- 
pany, for  the  sum  of  $5,718.28  and  costs,  and 
caused  a  certified  transcript  of  said  judgment 
to  be  recorded  in  the  office  of  the  clerk  and 
recorder  of  said  county.  After  the  expira- 
tion of  six  months,  and  before  the  expira- 
tion of  nine  months,  from  the  sale  under  the 
Lowell  &  Clark  judgment,  to  wit,  on  Augtist 
17,  1S97,  as  such  judgment  creditor  he  re- 
deemed the  premises  sold  under  the  Lowell 
&  Clark  judgment,  and  after  the  expiration 
of  60  days  thereafter,  to  wit,  on  November 
13,  1807,  received  a  sheriff's  deed  for  said 
property.  That  no  work  was  done  on  any 
of  said  claims  after  November  1,  1807,  by  the 
receiver,  and  that  he  did  not  have  posses- 
sion of  any  of  said  claims  after  that  date. 
That  it  was  not  necessary  at  any  time  for 
said  receiver  to  do  any  work  or  anything 
whatever  for  the  preservation  of  said  claims, 
and  he  objected  to  the  issuance  of  any  receiv- 
er's certificates,  to  l)ecome  a  lien  upon  said 
premises.  I'pon  this  application,  hearing 
was  had,  and  on  March  1,  1898,  the  court 
entered  an  order  and  decree  authorizing  the 
receiver  to  issue  certlflc-ates  of  Indebtedness, 
commonly  known  as  "receiver's  certificates," 
for  the  amount  of  tiie  indebtedness  thereto- 
fore Incurred,  amounting  in  the  aggregate  to 
$5,167.60,  and  for  an  additional  sum  of  $1,(KX) 
to  be  used  In  the  future  preservation  and 
protection  of  the  property,  to  bear  interest 
at  the  rate  of  8  per  cent,  per  annum,  and  be 
a  lien  upon  all  the  property  that  went  Into 
the  possession  of  the  receiver  on  August  7. 
1807,  prior  to,  and  to  have  precedence  over, 
each  and  all  of  the  mortfjnge  claims,  sheriffs 
deeds,  or  Judgment  llwis  owned  by  the  ap- 
pellants. From  this  jiidgniont  and  decree 
they  prosecute  this  appeal. 

J.  McD.  Llve.scy,  Alvln  Mar.sli,  Thomas, 
Bryant  &  Leo,  and  Chase  Withrow,  for  ap- 
pellants. Daniel  K.  I'arks  ami  M  C.  Miles, 
for  appellees. 

GODDARD,  J.  (after  stating  the  facts). 
It  will  be  observed  that  the  original  action 
in  which  the  order  complained  of  was  made 
was  in  the  nature  of  a  creditors'  bill,  and 
was  brought  under  section  497.  Mills'  Ann. 
St.,  wherein  the  apiwliitment  of  a  receiver 
Is  expressly  authorized.  The  controlling 
question  presented  for  our  consideration, 
therefore,  is  whether  the  court  below,  in  ex- 
ercising the  special  jurisdiction  confeiTed  up- 
on it  by  this  statute,  bad  authority,  through 
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its  receiver,  to  oi)erate,  during  the  pendency 
of  the  suit,  the  mines  and  mining  property 
of  defendant  corporation,  and  to  provide  for 
the  payment  of  the  expenses  so  Incurred  by 
the  issuance  of  receiver's  certificates,  that 
should  become  a  first  and  paramount  Hen 
on  the  proiierty  In  his  hands.  So  much  of 
the  statute  as  is  pertinent  to  this  inquiry 
reads  as  follows:  "Ck)urt8  of  equity  shall 
have  full  power,  on  good  cause  shown,  to 
dissoh-e  or  close  up  the  business  of  any  cor- 
poration, to  appoint  a  receiver  therefor,  who 
shall  have  authority  by  the  name  of  the  re- 
ceiver of  such  corporation  (giving  the  name), 
to  sue  in  all  courts,  and  to  do  all  things  nec- 
essary to  closing  up  its  affairs  as  command- 
ed by  the  decree  of  the  court"  It  is  stren- 
uously Insisted  by  counsel  for  appellees  that 
under  and  by  virtue  of  this  provision  the  re- 
ceiver being  clothed  with  power  to  do  all 
things  necessary  to  close  up  the  affairs  of 
the  company  as  commanded  by  the  decree 
of  the  court,  and  the  court  having  determin- 
ed that  the  doing  of  such  work,  and  the  is- 
suance of  receiver's  certificates  in  payment 
therefor,  were  necessary  to  that  end.  Its 
judgment  is  conclusive  as  to  such  necessity 
and  the  power  of  tiie  receiver  in  the  prem- 
ises. We  do  not  thinlc  that  such  is  tlie  pur- 
port or  intent  of  the  statute,  but  that  It  con- 
templates only  the  doing  of  those  things 
which  are  necessary  to  the  closing  up  of  the 
affairs  of  the  insolvent  corporation,  and  that 
while,  by  the  appointment  of  a  receiver,  he 
becomes,  eo  Instantl,  vested  with  the  legal 
title  and  right  of  possession  of  all  the  prop- 
erty of  the  corporation,  both  real  and  person- 
al, for  the  purpose  of  subjecting  the  same  to 
tlie  claims  of  its  creditors,  he  has  no  power, 
nor  can  the  court  clothe  him  with  the  power, 
to  continue  or  carry  on  the  business  of  the 
corporation.  In  other  words,  the  statute, 
while  conferring  upon  courts  of  equity  pow- 
er and  authority  they  would  not  otherwise 
possess,  to  decree  the  dissolution  of  a  corpo- 
ration at  the  suit  of  an  individual,  and,  to 
that  end,  authorizing  the  taking  charge  of  Its 
property  through  a  receiver  for  the  purpose 
of  closing  up  Its  affairs,  does  not  confer  up- 
on the  court  any  other  or  greater  powers  in 
the  administration  of  such  trust  than  It  can 
exercise  in  other  cases  where.  In  the  exercise 
of  Its  equity  jurisdiction.  It  may  appoint  a 
receiver  to  administer  the  affairs  of  an  In- 
solvent private  business  corporation  during 
pending  litigation.  The  well-settled  rule  ap- 
pllc.ihie  In  the  latter  class  of  cases,  recog- 
nized and  approved  by  this  court  in  the  re- 
cent case  of  International  Trust  Co.  v.  T'nit- 
ed  Coal  Co.,  00  Pac.  (521,  is  that  a  court  of 
equity  has  not  tlie  power  to  authorize  a  re- 
ceiver to  incur  indebtedness  for  carrying  on 
the  business,  and  to  make  the  same  a  first 
and  paramount  lien  upon  the  corpus  of  the 
property  in  his  hands,  but  only  such  ex- 
penses as  are  necessary  to  its  care  and  cus- 
tody, and  expenses  of  realization  and  preser- 
vation whicli  may  be  Incurred  under  the 
order  of  the  court,  can  be  so  made  a  para- 


mount Hen.  Chief  Justice  Campbell,  who 
delivered  the  opinion  of  the  court,  after  a 
thorough  and  exhaustive  review  of  all  the 
cases  upon  this  subject,  said:  "After  a  care- 
ful consideration  of  all  the  authorities  cited, 
we  are  of  opinion  that,  in  aduiluisterlng  the 
affairs  of  an  ordinary  Insolvent  private  busi- 
ness corporation,  for  which  a  receiver  has 
been  appointed,  a  court  of  equity  has  not  the 
imwer  to  authorize  the  receiver  to  Incur  in- 
debtedness for  carrying  on  the  business,  and 
to  make  the  same  a  first  and  paramount  lien 
upon  the  corpus  of  tue  property,  superior  to 
that  of  prior  lienholders,  without  their  con- 
sent. While  it  may.  In  a  proper  action,  and 
with  the  proper  parties  present,  through  the 
InstrumentaHty  of  a  receiver  carry  on  the 
business  of  private  corporations  or  Individ- 
uals temporarily,  and  incur  obligations  there- 
for that  may  be  made  a  paramount  lien  on 
the  corpus  of  the  property,  such  obllgatlous 
must  have  been  contracted  for,  and  must  re- 
late strictly  to  the  preservation  of  the  status 
of  the  property  at  the  time  of  the  appoint- 
ment of  the  receiver."  The  facta  disclosed 
In  the  case  at  bar  emphasize  the  necessity 
of  strictly  enforcing  this  wholesome  and  just 
rule.  At  the  time  the  original  action  was  In- 
stituted, the  appellants  had,  under  decrees  of 
foreclosure  of  their  respective  Hens,  pur- 
chased the  entire  mining  property  of  the 
company,  and  the  only  interest  which  the 
company  then  had  was  an  equity  of  re- 
demption; and  at  the  time  the  receiver  made 
bis  application  for  leave  to  issue  the  certifi- 
cates In  question,  on  .Tanuary  20.  1898,  and 
consequently  when  the  order  and  decree 
complained  of  were  made,  the  time  for  the 
redemption  by  the  defendant  company  from 
such  sales  had  expired,  and  It  had  no  inter- 
est or  title  in  the  premises  to  which  the  Hens 
sought  to  lie  created  thereby  could  attach. 
And  it  also  appears  that  the  lndel>tedness 
for  which  the  receiver  was  authorized  to  Is- 
sue his  certificates  was  not  essential  to  the 
preservation  of,  out  had  been  incurred  in 
operating,  the  mine,  against  the  protests  and 
over  the  objections  of  appellants:  the  $1,000 
being  for  its  future  preservation,  which,  un- 
der the  condition  of  the  title,  would  be  solely 
for  the  benefit  of  appellants  themselves.  In 
these  circumstances,  the  decree  complained 
of  was  clearly  unwarranted,  and  no  reason 
exists  upon  which  It  can  lie  <ipheld.  It 
should  therefore  be  reversed,  and  it  Is  so 
ordered.   Heversed. 


WRTOIIT  V.  PL.VTTE  VAT^  IRR.  Cf>. 
(Supreme  Court  of  Colorado.     May  21,   1000.) 

IltRIGATION    CONTRACT— LIMITATION     TO    DE- 
Sm^nKT)  TRACT— MMIT AXIOM  TO  NECRRSARY 
AMOUVT— USE  OP  WATER   ON  OTHER    TRACT 
— OVANTITV   ABSOLUTELY   LIMITED— LIMITA- 
TION'   TO    CERTAIN    PURPOSES  —  VALIDITY — 
USE  OP  ENTIRE  QUANTITY— INJUNCTION. 
1.  Where  defendant,    a   consumer  of   water 
furuiiibed   b.v   plniutiiT  irrigating  comi>uu.v   un- 
der a  coiitiact  tliiit  only  such  nmount  of  wa- 
ter should  be  used  as  was  necessary  to  Irrigate 
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a  described  tract,  and  that  the  ■water  should  be 
used  only  on  such  tract,  admits,  in  his  an- 
swer to  plaintiff's  .iiiit  to  enjoin  his  more  ex- 
tensive use  of  the  water,  that  he  is  using  it  to 
irrigate  another  tract,  but  denies  that  be  is 
using  more  water,  or  for  a  longer  time,  than  is 
necessary  to  irrigate  the  described  tract,  the  ir- 
rigation of  the  other  tract  being  accomplished 
from  the  surplus  remaining  after  watering  the 
descrilaed  tract,  such  answer  admits  a  viola- 
tion of  the  contract,  and  is  demurrable, 

2.  Mills'  Ann.  St.  §  22Xi.  prohibits  any  per- 
son from  running  through  his  irrigating  ditch 
more  water  than  is  absolutely  necessary  for  ir- 
rigating his  land  and  for  domestic  purposes. 
Defendant's  contract  with  plaintiff  irripatiug 
company  provided  that  defendant  should  not 
use  more  water  than  was  necessary  to  irrigate 
a  described  tract  and  for  domestic  purposes, 
and  in  no  event  more  than  a  specified  quantity. 
Held,  that  the  contract  gave  the  defendant  only 
the  right  to  the  use  of  the  company's  ditch 
to  conduct  such  volume  of  water  as  might  be 
necessary  for  the  purposes  specified,  and  no 
more,  and  that  defendant's  nse  of  the  surplus 
remaining  after  the  purposes  speeifietl  were  ac- 
complished, and  up  to  the  quantity  limited,  for 
the  irrigation  of  other  lands,  was  ground  for 
an  injunction  against  him. 

Appeal  from  district  court.  Weld  county. 

Bin  for  Injunction  by  the  Platte  Valley  Irri- 
gation Company  against  Isaac  Wright.  From 
a  decree  In  favor  of  complainant,  defendant 
appeals.    Affirmed. 

The  appellee  is  a  duly-organized  ditch  cor- 
poration, and  has  the  management  and  control 
of  a  certain  irrigating  ditch,  known  as  the 
"Platte  Valley  Ditch,"  taken  from  the  Platte 
river,  in  Weld  county.  It  has  sold  to  «uidry 
owners  of  land  lying  imder  its  ditch,  including 
appellant,  a  large  number  of  rights  for  the  car- 
riage of  water,  to  be  used  upon  their  lands 
for  agricultural  purposes.  By  the  coutrncfs 
entered  into  between  It  and  Its  consumers,  the 
■water  Is  to  be  applied  upon  the  lands  tlierein 
specitied.  On  U»e  11th  day  of  April.  1888. 
it  sold  to  appellant  one-half  of  one  80-acre 
water  right  under  a  contract  in  the  usual 
form,  and  which  provides,  inter  alia,  as  fol- 
lows: "That  in  consideration  of  the  stipula- 
tions herein  containetl,  and  the  payments  to 
be  made  as  hereinafter  specified,  the  first 
party  hereby  agrees  to  sell  unto  the  second 
party  one-half  water  right  to  the  use  of  water 
flowing  through  the  canal  of  said  company, 
each  right  representing  1.44  cubic  feet  of  wa- 
ter per  second,  to  be  measured  over  a  weir 
or  in  other  such  manner  as  the  first  party  may 
from  time  to  time  deem  best,  subject  to  the 
following  terms  and  conditions,  to  which  the 
said  Isaac  Wright  and  bis  assigns  expressly 
agree:  (1>  That  said  company  agrees  to  fur- 
nish the  said  water  to  the  said  Isaac  Wright 
or  his  assigns,  during  the  irrigating  season, 
except  as  hereinafter  provided,  and  at  no 
other  time.  (2)  Said  water  shall  be  used  only 
to  irrigate  the  following  described  tract  of 
land,  and  no  other  land,  to  wit:  The  east 
half  of  the  nortlieast  quarter  of  the  nortbwest 
quarter,  and  the  north  half  of  the  southeast 
quarter  of  the  northwest  quarter,  of  section 
fonr  (4),  to-wnship  three  (3)  north,  range  sixty- 
six  •west,  in  Weld  county,  but  may  be  used  for 
domestic  purposes  during  the  irrigating  sea- 


son; but  under  no  circumstances  shall  said 
water,  or  any  portion  thereof,  be  used  for  min- 
ing, milling,  or  mechanical  power,  or  for  any 
other  purpose  not  directly  connected  with  or 
incidental  to  the  purirases  first  herein  men- 
tioned. (3)  The  said  Isaac  Wright  or  bis  as- 
signs shall  not  permit  said  water,  or  any  por- 
tion thereof,  furnished  as  aforesaid,  to  run  to 
waste,  but,  as  soon  as  a  sufficient  quantity 
shall  have  been  used  for  the  purposes  herein 
allowed  and  contracted  for,  the  said  Isaac 
Wright  or  his  assigns  shall  shut  otl  said 
water,  and  keep  the  same  shut  and  turned 
ofl!  imtll  the  same  shall  be  again  needed  for 
the  ])uri)oses  aforesaid;  but  in  no  case  shall 
the  amount  of  said  ■water  taken  or  received  by 
said  Isaac  Wright  or  his  assigns  exceed  the 
quantity  hereby  sold."  On  November  2i, 
ISOti,  the  apiK>Uec  instituted  this  action  in  the 
district  court  of  Weld  county  to  enjoin  the  ap- 
pellant from  using  and  applying  the  water 
so  purchased  upon  other  and  additional  lands, 
and,  as  ground  for  such  relief,  alleges  that, 
while  still  using  and  applying  the  same  upon 
the  forty  acres  described  in  said  contract,  he 
has  "lately  been  using  and  attempted  to  use 
the  said  water  on  other  and  different  lands 
than  the  lands  described  in  said  contract,  to 
wit,  upon  the  S.  W.  %  of  the  X.  W.  %,  and 
about  half  of  the  N.  W.  %  of  the  N.  W.  %: 
also,  the  balance  of  the  S.  E.  Vi  of  the  X.  W. 
%,— all  of  section  4,  township  3  north,  range 
U(i  west,  thus  irrigating  and  attempting  to  use 
the  water  right  for  40  acres  to  cultivate  and 
irrigate  about  120  acres  of  land;  that  thereby 
defendant  has  been  using  and  attempting  to 
use  a  larger  amount  of  water  than  is  neces- 
sary for  the  said  40  acres  of  land,  and  for  a 
much  longer  time  than  was  required  for  the 
Irrigation  of  the  said  40  acres  of  land;  that 
by  reason  of  the  premises  defendant  Is  pla- 
cing, and  attempting  to  pl.aco,  an  additional 
burden  upon  the  said  water  right,  and  to 
greatly  enlarge  the  said  water  right,  to  the 
great  injury  and  damage  of  this  plaintiff  and 
the  several  water  right  owneiie  in  said  ditch 
and  the  consumers  of  water  therefrom;  that 
during  the  irrigating  season  of  18!)(i  the  said 
defendant  has  assorted  and  enjoyed  the  said 
enlarged  use  of  said  water  right  and  has  irri- 
gated the  most  of  said  120  acres  of  laud,  and 
in  so  doing  has  called  for  and  used  more  'n'ater 
than  was  necessary  for  the  irrigation  of  said 
40  acres  of  land,  and  employed  the  said  water 
right,  and  the  use  of  water  thereunder,  for 
a  period  of  time  greatly  exceeding  the  time 
required  to  use  the  said  water  right  upon  the 
said  40  acres  of  laud,"  To  this  complaint  ap- 
pellant interposed  five  defenses:  FlK>t.  as 
an  answer  to  the  allegations  of  the  complaint 
alMve  quoted,  he  states:  "This  defendant  ad- 
mits that  he  used  some  of  said  water  during 
the  irrigating  season  of  1S9U  on  another  and 
different  small  tract  than  that  described  in 
said  contract,  and  did  thereby  attempt  to  irri- 
gate a  small  tract  more  than  the  said  tract  of 
laud  described  in  the  contract  but  denies  that 
thereby  he  (the  defendant)  used,  or  attempted 
to  use,  a  larger  amount  of  water  than  was 
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necessary  for  tbe  said  tract  of  land  described 
In  the  contract,  or  for  a  longer  time  than  was 
required  for  the  Irrigation  of  said  last-named 
tract  of  land,  described  in  said  contract;  de- 
nies tliat  by  reason  of  said  premises  he  (the 
defendant)  is  placing,  or  attempting  to  place, 
an  additional  btirden  upon  his  said  water 
right,  or  to  enlarge  the  water  right,  to  the 
Injury  of  the  plaintiff  or  any  water  right  own- 
ers under  said  ditch  or  consumers  of  water, 
or  in  any  other  manner  whatsoeTer,  because 
that  the  small  additional  tract  of  land  which 
he  (this  defendant)  attempted  to  or  did  Irri- 
gate lies  adjacent  to  the  tract  of  land  men- 
tioned In  said  contract,  and  l)elow  the  same 
as  respects  the  matter  of  eWvation.  and  the 
Irrigation  of  said  additional  tract  was  accom- 
plished by  the  use  of  a  small  portion  of  the 
water  to  which  this  defendant  was  entitled 
under  his  contract,  by  conducting  the  surplus 
remaining  after  Irrigating  the  eald  tract  men- 
tioned in  the  contract  to  said  adjoining  tract, 
which  surplus  could  not  be  returned  to  the 
plaintiff's  ditch,  and.  except  for  the  use  afore- 
said, must  necessarily  hare  run  to  waste." 
For  a  second  defense  appellant  attacks  that 
clause  of  the  contract  which  provides  that  che 
water  shall  be  used  only  to  Irrigate  the  cer- 
tain tract  of  land  in  the  said  contract  men- 
tioned, as  being  harsh,  unreasonable,  and  con- 
trary to  public  policy;  that  the  appellee,  act- 
ing only  in  the  capacity  of  common  carrier, 
had  no  right  to  impose  such  limitation,  and 
was  guilty  of  illegal  exaction  In  requiring  ap- 
pellant, as  a  condition  to  the  furnishing  of 
water,  to  sign  said  contract;  that  he  signed 
the  same  under  protest,  being  compelled  so 
to  do  or  else  fall  of  the  procurement  of  water; 
"and,  further,  that  that  certain  other  provi- 
sion in  the  said  contract  to  the  effect  that, 
as  soon  as  a  sufficient  quantity  of  water  diall 
have  t)een  used  for  the  purpose  of  irrigating 
the  particular  tract  of  land  mentioned,  this 
defendant,  or  his  assigns,  shall  shut  off  said 
water,  and  keep  the  same  shut  and  turned 
off  until  the  same  shall  be  again  needed  for 
the  irrigation  of  said  tract  of  land.  Is  like- 
wise an  unnecessary,  \mrea8onable,  harsh,  and 
nnjnst  provision,  not  required  for  the  protec- 
tion of  said  plaintiff  in  Its  business  as  a  com- 
mon carrier,  or  for  the  protection  of  its  pa- 
trons, and  is  likewise  contrary  to  public  policy 
and  void."  For  a  third  defense  he  denies 
that  the  action  is  instituted,  as  alleged,  in  the 
interests  and  on  behalf  of  other  users  of  water 
from  Its  ditch,  or  that  It  is  seeking  the  relief 
demanded  for  their  protection,  but  says  it  Is 
brought  solely  for  the  purpose,  on  the  part  of 
appellee,  of  imposing  an  additional  burden 
upon  appellant  and  Its  other  consumers,  with- 
out giving  any  added  benefit.  The  fourth 
defense  is  In  substance  the  same  as  the  sec- 
ond, and  presents  the  question  as  to  the  right 
of  plaintiff  to  exact,  as  a  condition  to  supply- 
ing water,  a  stipulation  that  the  water  for 
which  the  consumer  pays  was  not  to  tie  used 
upon  any  other  than  the  specifled  tract.  For 
a  fifth  defense  it  is  averred  that,  at  the  time 
of  entering  into  the  contract,  the  water  there- 


in contracted  for  was  scarcely  sufficient  to 
Irrigate,  during  the  irrigating  season  of  the 
year,  the  tract  of  land  described  therein;  that 
since  that  time,  by  reason  of  continued  culti- 
vation of  said  land,  and  by  reason  of  various 
causes  connected  with  continued  use.  Irriga- 
tion, and  cultivation  of  same,  the  land  does 
not  now  requh-e  much  more  than  half  the 
quantity  of  water  which,  at  the  time  of  mak- 
ing the  contract,  it  did  require,  and  the  quan- 
tity of  water  sold  to  appellant  is  now  suttl- 
dent  to  properly  Irrigate  the  land  mentioned 
in  said  contract,  and  also  a  small  additional 
tract  adjoining;  and  avers  "that  by  i^enson  ot 
the  premises  he  hath  become  and  Is  entitled 
to  use,  and  Is  therefore  attempting  to  use, 
water  for  the  irrigation  of  said  small  adjoin- 
ing tract,  but  in  so  doing  this  defendant  hath 
not  used,  and  does  not  purpose  to  use  or  at- 
tempt to  use,  any  other  or  greater  quantity 
of  water,  nor  for  any  longer  period  of  time, 
nor  any  more  continuously,  than  he,  at  the 
time  of  the  making  of  said  contract  or  atn'ee- 
ment,  could  lawfully  and  properly  use  said 
water  for  the  particular  tract  mentioned."  A 
demurrer  was  Interposed  and  sustained  to 
these  defenses,  appellant  electing  to  stand  by 
his  answer.  A  decree  was  entered  in  favor 
of  api)ellee,  awarding  it  the  relief  prayed  for 
in  the  complaint.  To  review  this  Judgment 
the  defendant  below  brings  the  case  here  on 
appeal. 

Benedict  &  Phelps,  for  appellant.  J.  W. 
MoCrury,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts).  1. 
The  first  error  discussed  by  counsel  for  ap- 
pellant is  predicated  upon  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  the 
first  defense.  Their  contention  is  that  this 
defense  traversed  a  number  of  material  alle- 
gations of  the  complaint,  and  put  in  issue  the 
fact  as  to  whether  there  had  been  a  violation 
of  the  contract  as  alleged;  and  that,  there- 
fore, no  decree  could  go  in  favor  of  appellee 
without  proof  on  its  part  of  the  existence  of 
this  controverted  fact.  By  reference  to  that 
portion  of  the  answer  which  is  relied  on  as 
constituting  such  traverse,  as  above  set  out. 
it  will  be  seen  that  it  contains  no  denial  of 
the  specific  acta  alleged  to  have  l)een  com- 
mitted by  appellant  in  viohition  of  the  con- 
tract, to  wit,  that  during  the  year  18!KS  he 
not  only  used  the  water  to  irrigate  the  4t> 
acres  specifled  in  the  contract,  but  also  ta 
irrigate  and  cultivate  altogether  about  12»> 
acres,  but  does  contain  an  admission  that  h(> 
had,  during  that  .year,  use<I  the  water  on 
other  and  different  land,  and  did  thereby  at- 
tempt to  Irrigate  a  small  tract  more  than  tint 
described  in  the  contract.  From  this  ndiuis- 
sion,  and  these  undisputed  avermeiits,  not- 
withstanding the  denial,  in  general  terms, 
that  the  appellant  thereby  u8(Hi  a  hir"  - 
amount  of  water  than  was  necessary,  or  for 
a  longer  time  than  was  required,  for  the 
irrigation  of  the  particular  tract  described, 
it  sufficiently  appears  that  aroellant  used  the 
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wnter  In  vlolatlou  of  tlie  terms  of  the  con- 
tract 

2.  It  Is  unnpee!i!8nr.r  to  detprmlne  In  this 
case  the  MUcsilon,  so  fully  antl  ably  discussed 
by  counsel,  as  to  whether  or  not  a  consumer 
of  water  under  a  ditch  can,  without  the  con- 
sent of  the  ditch  company,  change  the  use  of 
water  to  another  and  distinct  tract  of  land 
from  that  specified  in  the  contract,  since,  un- 
der the  averments  of  the  complaint,  appel- 
lant has  not  made,  or  attempted  to  make, 
such  a  change.  Nor  is  the  action  brought  to 
prohibit  such  a  change.  The  only  important 
question  presented  by  the  pleadings  is  wheth- 
er the  third  proTislon  of  the  contract,  in  so 
far  as  It  limits  the  use  of  the  water  right 
In  question  to  the  necessities  of  tlje  particu- 
lar 40  acres  therein  described,  is  ralld  and 
enforceable  against  appellant;  in  other 
words,  whether,  notwithstanding  this  lim- 
itation, the  appellant  can  use  the  water  for 
all  necessary  purposes  upon  the  land  speci- 
fied, and  at  the  same  time  apply  it  to  the 
Irrigation  of  other  and  adjacent  land.  Conn- 
nel  for  appellant  insist  that  this  provision  is 
harsh,  unreasonable,  against  public  policy, 
and  void,  because,  it  is  said,  the  ditch  com- 
pany, being  simply  a  "common  carrier,"  Is 
clothed  merely  with  the  right  to  carry  water 
and  receive  compensation  therefor,  and  the 
consumer  under  the  ditch,  who  applies  the 
water  to  a  beneficial  use,  being  really  the  ap- 
propriator  of  the  water,  and  hence  the  own- 
er of  the  water  right,  is  entitled  to  apply  the 
water  thus  appropriated  to  any  land  he  may 
desire,  and  any  attempt  on  the  part  of  the 
ditch  company  to  limit  or  control  his  exercise 
of  thlH  right  is  beyond  its  power.  We  can- 
not agree  fully  with  counsel  npon  either  oC 
these  propositions.  It  is  true,  as  has  been 
freiiueiitly  announced  by  this  court,  that  a 
ditch  company  Is  not  the  owner  of  the  wa- 
ter it  diverts  through  its  ditch;  neither  Is 
its  Htntiis,  In  tlie  strict  legal  sense  of  the 
tonii.  thnt  of  a  "common  carrier."  As  was 
said  In  'Wheeler  v.  Irrigation  Co.,  10  Colo. 
TiS-j.  17  I'nc.  487:  "The  carrier  must  l)e  re- 
).'ard<'d  as  an  intermediate  agency  existing 
for  the  puniose  of  aiding  consumers  in  the 
exercise  of  their  constitutional  right,  as  well 
as  a  i)rlvate  enterprise  prosecuted  for  the 
benefit  of  its  owners."  Its  status  Is  more 
like  tliat  of  a  private  carrier,  whose  duties 
are  measured  by  the  obligations  it  assumes 
towards  its  consumers,  and  such  as  the  law 
imposes  by  reason  of  the  nature  of  the  busi- 
ness in  wliloli  it  is  engaged.  While  It  may 
not  Impose  conditions  that  operate  to  de- 
prive consumers  of  the  enjoyment  of  their 
constllntloiml  rights,  it  may  require  them  to 
exercise  such  rights  under  rensonable  regu- 
lations and  limitations.  The  consumer,  by 
reason  of  his  application  of  the  water  to  a 
beneficial  use.  is  .said  to  be  an  appropriator. 
yet  we  do  not  think  he  occupies  the  exact 
status  of  one  who  appropriates  the  water  di- 
rectly from  the  public  stream.  His  contract 
with  the  company  is  not  the  purchase  of  a 
given  volume  of.  water,  but  the  purchase  of 


the  right  to  use  the  canal  as  a  means  to  con- 
duct a  given  volume,  or  so  much  thereof  as 
may  be  necessary  to  irrigate  a  certain  num- 
l>er  of  acres;  while  one  who  diverts  the  wa- 
ter through  bis  own  channel  dh^ctly  from 
the  stream,  having  made  an  appropriation  of 
a  given  volume  without  any  such  limitations 
imposed,  is  at  liberty  to  divert  that  volume, 
when  such  diversion  does  not  interfere  with 
the  prior  rights  of  others,  and  apply  it  to  the 
use  for  which  it  was  originally  intended,  or 
on  an  acreage  exceeding  that  for  which  the 
diversion  was  originally  made.  In  other 
words,  the  consumer  under  a  ditch,  by  the 
express  terms  and  limitations  of  his  con- 
tract, docs  not  acquire  a  right  to  the  con- 
tinuous i..:e  of  the  maximum  of  the  water 
right  conveyed,  and  which  may  have  been 
necessary  to  irrigate  the  specified  number  of 
acres  originally,  but  only  acquires  the  right 
to  have  so  much  thereof  furnished  for  such 
length  of  time  as  the  land,  in  its  existing  con- 
dition, requires.  We  are  unable  to  see  where- 
in such  limitation  is  against  public  policy,  or 
is  In  any  sense  an  illegal  or  unreasonable 
exaction  on  the  part  of  the  ditch  company. 
It  is  intended  to  prevent  the  waste  of  water, 
or  a  use  of  the  same  in  excess  of  the  neces- 
sities of  the  particular  piece  of  land  spec- 
ified, and  is  directly  in  line  with  the  policy 
prescribed  by  the  legislature  upon  this  sub- 
ject. Section  2283,  Mills'  Ann.  St.,  provides: 
"During  the  summer  season  it  shall  not  lie 
lawful  for  any  person  or  persons  to  run 
through  his  or  their  irrigating  ditch  any 
greater  quantity  of  water  than  is  absolutely 
necessary  for  irrigating  his  or  their  said  land, 
and  for  domestic  and  stock  purposes;  it  be- 
ing the  Intent  and  meaning  of  this  section  to 
prevent  the  wasting  and  useless  discbarge 
and  running  away  of  water."  We  think  that 
the  provision  under  consideration  was  a  le- 
gitimate subject  of  contract  between  the  ap- 
pellant and  the  ditch  company,  and  measures 
the  extent  to  which  appellant  may  avail  him- 
self of  the  water  right  In  question.  The  de- 
cree of  the  court  below  was  in  conformity 
with  this  view,  and  is  accordingly  affirmed. 
Affirmed. 


DEXVER  &  R.  G.  R.  CO.  v.  SPEXCER  et  al. 

(Supreme  Court  of  Colorado.     May  21,  1900.) 

ACTION  FOR  DEATH— CARRIERS— LICENSEE  AT 
nEPOT-NEOLIGKNCEl— CONTRIBUTORY  NBO- 
LICEXCK-QLESTIONS  FOR  JURY— RES  QEST.^ 
—DAMAGES. 

1.  Plaintiff's  intestate  went  to  defendant's 
depot  to  meet  a  relative.  The  space  used  to 
receive  and  dis<-barge  passengers  was  between 
two  lrn<-l<.s,  oiii'  of  which  was  orciipicil  by  a 
train.  When  both  tracks  were  so  occiipiod  the 
space  l)etwi"en  the  cars  was  5  feet  8  inches 
wide.  A  bnitKage  truck,  so  constnicted  that  it 
could  be  easily  veered  at  either  end,  had  been 

tilaoed  on  this  si)ace  by  defendant's  employes, 
ts  width  was  such  that,  if  placed  equidistant 
between  the  two  tracks,  it  wonid  clear  the 
train  on  either  side  b.v  1  foot  7  inches.  The 
entiine  and  two  cars  cicaicil  the  truck,  hut  the 
next  car,  tliouRh  of  the  same  width  as  the 
others,  came  in  coutact  with  it  and  hurled  it 
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against  deoeftaed,  Inflletlng' fatal  lajurlea.  BM, 
that  the  question  whether  the  placing  of  the 
tmck  in  the  limited  space  provided  waa  negli- 
gence was  for  the  jury. 

2.  A  railroad  is  liable  for  Injuries  to  one  who 
comes  to  its  depot  to  meet  »  relatire  expected 
on  an  incoming  train,  when  caused  by  the  neg- 
ligence of  its  employes  in  placing  a  baggage 
truciv  on  a  narrow  space  nsed  for  receiTing 
and  discharging  passengera. 

3.  Where  the  injury  to  plaintiff's  intestate 
was  caused  by  the  np>;ligence  of  defendant's 
employes,  and  the  evidence  showed  that  the 
presence  and  position  of  the  tmck  did  not  sug- 
gest imminent  danger  to  the  minds  of  defend- 
ant's fireman  and  engineer  whose  train  came 
in  contact  with  the  truck,  the  question  whether 
deceased  was  guilty  of  contributory  negligence 
was  for  t-ie  jnry. 

4.  Evidence  of  conversationa  between  the  de- 
ceased and  his  daughter  showing  he  had  ar- 
ranged to  meet  her  was  admissible  as  part 
of  the  res  gestae,  to  explain  his  presence  at  the 
place  where  he  was  injured. 

5.  Where  children  in  no  manner  dependent  on 
their  father  seek  to  recover  for  his  death, 
their  recovery  must  be  limited  to  the  sum 
which  be  by  his  personal  exertions,  less  his  nec- 
essary personal  expenses  and  those  of  his  wife 
daring  her  life,  would  have  added  to  his  es- 
tate. 

6.  The  evidence  In  an  action  for  the  death 
•f  plaintiffs  father,  who  was  68  years  old, 
showed  that  his  previous  accumnlatlon  of  prop- 
erty over  and  above  all  liabilities  amountod  to 
only  $6,400,  and  that  his  annual  income  arising 
from  his  personal  exertions,  after  dednctlng 
his  personal  expenses,  was  about  $1,000.  Held 
that,  though  the  maximum  amount  allowed  by 
the  statute  conferring  the  right  of  action  was 
$5,000,  a  verdict  of  $4,000,  under  the  evidence, 
was  excessive. 

Appeal  from  district  court,  Arapalioe  county. 

Action  by  Henry  O.  Spencer  and  otben 
against  the  Denver  &  Rio  Grande  Railroad 
C!ompany.  From  a  lodgment  for  plaintiff*, 
defendant  appeals.    Berersed. 

This  action  was  commenced  by  the  appel- 
lees to  recover  damages  for  the  death  of 
their  father,  caused  by  the  alleged  negli- 
gence of  the  appellant.  From  a  verdict  and 
Judgment  in  their  favor,  the  defendant  ap- 
peals. 

Wolcott  A  Vaile  and  Henry  F.  May,  for 
appellant    N.  Q.  Tanqnary,  for  appellees. 

OABBERT,  J.  At  the  station  of  Colorado 
Springs  appellant  maintains  several  paral- 
lel tracks.  At  the  time  deceased  received 
the  injuries  resulting  in  his  death,  one  of 
these  tracks,  adjacent  to  the  station  proper, 
was  occupied  by  a  Rock  Island  train,  which 
was  "cut"  to  allow  access  to  trains  arriving 
on  tracks  beyond.  Employes  of  appellant 
left  a  truck,  used  for  handling  baggage,  be- 
tween the  track  occupied  by  the  Rock  Island 
train  and  the  one  next  beyond,  so  situate,  it 
is  claimed,  that  trains  niton  each  of  the 
tracks  between  which  it  was  placed  would 
clear  it.  When  these  tracks  were  each  oc- 
cupied by  trains,  the  space  between  the  sides 
of  the  cars  would  be  6  feet  8  Inches  In 
width.  The  width  of  the  truck  was  such 
that,  if  placed  equidistant  between  the  two 
tracks,  it  would  dear  the  trains  upon  each 
by  1  foot  and  7  inches.  The  space  between 
these  tracks  where  the  truck   was  placed 


was  nsed  by  appeAant  to  receive' and  iO^ 
charge  passengers.  The  deceased  went  up- 
on this  space  for  the  purpose  of  meeting  his 
daughter-in-law,  whom  be  expected  upon 
one  of  appellant's  trains,  which  arrived  over 
the  track  next  to  the  truck,  and  next  to  the 
one  upon  which  the  Rock  Island  train  was 
standing.  He  was  moving  up  and  down  this 
space,  in  the  near  vicinity  of  the  truck, 
when  the  expected  train  arrived.  The  en- 
gine, baggage,  and  smoking  cars  cleared  the 
truck,  but  for  some  unexplalnable  cause, 
other  than  the  Inference  that  it  must  have 
been  moved  by  some  one,  the  next,  though 
no  wider  than  those  that  had  passed,  did 
not,  but  hurled  it  against  deceased,  inflict- 
ing injuries  from  which  he  shortly  expired. 
He  was  seen  to  have  passed  and  repassed 
this  truck  before  the  arrival  of  appellant's 
train.  The  truck  was  noticed  by  the  engi- 
neer and  fireman  of  the  incoming  train,  who 
concluded  that  their  train  would  clear  it. 
The  engineer  also  noticed  people  in  the  vi- 
cinity of  the  truck.  It  was  so  constructed 
that  It  could  be  easily  veered  at  either  end. 
Upon  this  state  of  facts,  counsel  for  ap- 
pellant contend  that  no  negligence  upon 
its  part  has  been  shown,  and,  even  if  there 
was,  the  accident  would  not  have  happen- 
ed but  for  the  negligence  of  the  deceased. 

The  first  question  presented  is,  was  the 
placing  of  the  tmck  between  the  tracks  in 
the  limited  space  provided,  and  in  the  Im- 
mediate vicinity  of  where  the  trains  of  ap- 
pellant received  and  discharged  passengers, 
negligence?  Although  originally  so  placed 
that  a  moving  train  upon  either  track  next 
to  which  it  stood  would  clear  it,  yet  Its  con- 
struction was  such  that  it  could  b«  easily 
veered,  when  its  position  would  be  such  that 
It  would  come  in  contact  with  a  moving 
train.  This  would  result  in  danger  to  those 
within  that  space,  in  line  with  the  direction 
the  truck  would  be  impelled  by  contact  with 
a  moving  train.  From  these  facts  and  cir- 
cumstances, the  Jury  concluded  that  appel- 
lant was  guilty  of  negligence.  When  the 
question  of  negligence  Is  dependent  upon 
Inferences  to  be  drawn  from  acts  and  cir- 
cumstances of  that  character  that  different 
intelligent  minds  may  honestly  reach  dif- 
ferent conclusions  on  the  question.  It  is  for 
the  Jury  to  determine,  under  appropriate  in- 
structions, whether  or  not  negligence  has 
been  established.  Lord  v.  Reflnlng  Co.,  12 
Colo.  890,  21  Pac.  148;  2  Thomp.  Neg.  123$; 
Railroad  Co.  v.  Martin,  7  Oolo.  692,  4  Pac. 
1118;  Shear.  &  R.  Neg.  |  11;  Packing  00. 
V.  Vaughn,  26  Oolo.  — ,  69  Pac.  749.  Under 
this  rule,  the  evidence  is  clearly  sufficient 
to  snpport  the  conclusion  of  the  Jury  that 
placing  the  tmck  between  the  tracks  was 
negligence  on  the  part  of  appellant 

The  next  question  presented  Is  whether  or 
not  deceased  was  guilty  of  negligence,  but 
for  which  the  accident  would  not  have  oc- 
curred. In  this  connection  coun8<>1  for  ap- 
pellant make  some  sugf^estions  rel.itire  to  the 
comparative  degreea  of  care  which  a  carrier 
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Is  required  to  exercise  as  between  passengers 
and  those  who  are  not.  We  do  not  believe 
It  Is  necessary  to  go  Into  a  discussion  of  this 
qnestlon.  Deceased  was  lawfully  at  a  place 
provided  by  appellant  for  the  purpose  for 
which  he  was  there,  at  the  proper  time  to 
carry  out  that  purpose;  and  Injuries  received 
by  blm  at  this  place  through  the  negligence 
of  Its  employes,  while  In  the  exercise  of  due 
care  and  caution  upon  his  part,  appellant  Is 
responsible  for.  Hamilton  y.  Railway,  64 
Tex.  251;  Pierce,  R.  R.  275;  Tobln  t.  Rail- 
road Co..  S»  Me.  183;  Railroad  Co.  v.  Mush- 
rush  (Ind.  App.)  37  N.  E.  964. 

It  is  urged  by  counsel  that,  as  deceased 
must  have  seen  the  truck,  he  should  have 
comprehended  the  situation,  realized  the  dan- 
ger to  which  he  was  exposed,  could  have 
avoided  It,  and,  having  failed  to  do  so,  such 
failure  was  contributory  negligence  upon  his 
part,  which  caused  the  accident.  When,  on 
the  question  of  contributory  negligence,  the 
facts  and  circumstances  are  such  that  dif- 
ferent minds  may  honestly  draw  different 
conclusions  therefrom  on  this  subject.  It  is 
within  the  province  of  the  Jury  to  determine 
that  question.  Railroad  Co.  t.  Twombly,  3 
Colo.  125:  I^rd  T.  Refining  Co.,  supra;  Mof- 
fatt  V.  Tenney.  17  Colo.  180,  30  Pac.  348; 
Tramway  Co.  v.  Reld.  22  Colo.  »49.  45  Pac. 
378.  While,  on  the  other  hand.  If  the  undis- 
puted facts  are  such  that  the  Inference  of 
contributory  negligence  is  the  only  conclu- 
sion which  can  be  logically  deduced,  the  ques- 
tion Is  one  of  law.  for  the  court.  For  the 
purpose  of  ascertaining  whether  or  not,  on 
the  established  facts,  deceased  was  so  clearly 
guilty  of  negllgentv  that  this  question  Is  one 
of  law  alone,  or  whether,  from  the  evidence. 
It  was  for  the  Jury  to  determine,  as  a  matter 
of  fact.  It  Is  only  necessary  to  refer  briefly 
to  the  evidence,  and  the  acts  of  the  employes 
of  appellant.  If  the  presence  of  the  truck, 
•In  the  position  it  was.  should  have  at  once 
suggested  to  the  mind  of  an  ordinarily  pru- 
dent person  that  it  was  liable  to  come  li) 
contact  with  the  'ncoming  train,  then  cer- 
tainly It  would  Tiave  l>een  the  duty  of  the 
engineer  and  flronian.  who  were  aware  if  Its 
location,  and  who  knew  that  persons  were  In 
Its  immediate  vicinity,  to  have  taken  steps 
to  prevent  such  a  disaster,  and  their  failure 
to  do  so  would  have  been  wantonly  reckless 
conduct  upon  their  part.  When  this  case  was 
here  before  (25  Colo.  9,  52  Pac.  211>,  it  was 
held,  upon  evidence  which  is  substantially 
the  same  as  now  presented  by  the  record  In 
the  case  at  bar,  that  an  Instruction  to  the 
effect  that.  If  the  Jury  found  from  the  evi- 
dence that  deceased  was  guilty  of  contribu- 
tory negligence,  appellant  was  not  responsi- 
ble, unless  it  appeared  that  Its  servants  and 
employes  were  guilty  of  reckless  conduct, 
was  erroneous,  for  the  reason  that  the  evi- 
dence did  not  Justify  any  such  an  Instruc- 
ti(m;  there  being  no  evidence  tending  to 
prove  reckless  conduct  on  the  part  of  such 
employes.    The    conclusion    deducible    from 


this  holding  Is  that  the  presence  of  the  track. 
In  the  situation  it  was,  did  not  suggest  im- 
minent danger.  If  this  danger  was  not  sug- 
gested to  the  minds  of  railroad  employ^ 
whose  experience  would  cause  them  to  antici- 
pate dangers  from  sources  which  would  not 
make  a  similar  impression  upon  the  minds 
of  those  not  versed  in  the  hazards  of  railroad- 
ing, it  certainly  cannot  be  said,  as  a  matter 
of  law,  that  deceased  should  have  detected 
danger  which  the  employte  of  appellant  did 
not  It  Is  apparent,  therefore,  from  the  facts 
and  circumstances,  that  wheOier  or  not  the 
truck,  situated  as  it  was,  should  have  sug- 
gested to  deceased  the  danger  to  which  he 
was  exposed  from  that  source,  is  a  question 
upon  which  different  Intelligent  and  honest 
minds  might  draw  different  conclusions,  and 
the  question  of  contributory  negligence  was 
therefore  properly  left  to  the  determination 
of  the  Jury.  The  finding  that  he  was  not 
guilty  of  such  negligence  is  fully  supported 
by  the  evidence. 

Errors  are  assigned  and  argued,  based  up- 
on the  giving  and  refusal  of  certain  instruc- 
tions. From  the  views  expressed  on  the  two 
questions  of  negligence  already  considered, 
it  Is  apparent  that  appellant  cannot  complain 
of  either  the  instructions  given  or  refused, 
and  it  becomes  unnecessary  to  notice  them  in 
detail. 

For  the  purpose  of  explaining  the  presence 
of  the  deceased  at  the  place  where  he  receiv- 
ed the  Injury  resulting  In  his  death,  evidence 
was  admitted,  over  the  objection  of  appellant, 
to  prove  that  he  had  gone  there  for  the  pur- 
pose of  meeting  his  daughter-in-law,  who  was 
expected  to  arrive  from  Denver.  In  the  for- 
mer opinion  in  this  case  it  was  held  that  a 
conversation  between  the  deceased  and  his 
daughter-in-law,  from  which  it  appeared  that 
he  had  arranged  to  meet  her,  was  admissible 
as  part  of  the  res  gestae,  to  explain  his  pur- 
pose In  being  at  the  place  where  he  was  In- 
jured. That  ruling  is  therefore  the  law  of 
the  case  on  this  subject,  and  cannot  be  dis- 
turbed; but  counsel  for  appellant  contend 
that  the  declarations  of  third  persons  cannot 
be  received  for  the  purpose  of  proving  this 
arrangement.  From  an  examination  of  the 
evidence.  It  does  not  appear  that  the  declara- 
tions of  third  persons  were  admitted.  The 
witness  who  testified  on  this  subject  only  pur- 
ported to  give  what  he  remembered  and  un- 
derstood was  the  conversation  which  took 
place  between  the  daughter-in-law  and  deceas- 
ed with  respect  to  her  request  that  he  should 
meet  her  at  Colorado  Springs  on  the  arrival 
of  a  train  from  Denver,  to  which  he  assented. 

The  final  question  relates  to  the  amount  of 
damages  assessed  by  the  jury.  The  verdict 
was  In  the  sum  of  $4,000,  which  appellant 
contends  is  excessive.  The  right  of  appel- 
lees to  maintain  this  action  Is  purely  statu- 
tory. It  did  not  exist  at  common  law.  The 
damages  which  they  are  entitled  to  recover 
must  be  limited  to  those  of  a  compensatory 
character, — ^in  other  words,  to  such  pecuniary 
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damages  as  they  have  suBtained  by  reason 
of  the  death  of  their  father.  As  aptly  stat- 
ed by  the  late  Justice  Elliott  In  Pierce  ▼. 
Connera,  20  Colo.  178,  37  Pac.  721:  "The  true 
measure  of  compensatory  relief  In  an  action 
of  this  kind,  under  the  act  of  1877,  is  a  sum 
equal  to  the  net  pecuniary  benefit  which 
plaintiff  might  reasonably  have  expected  to 
receive  from  the  deceased  In  case  his  life 
had  not  been  terminated  by  the  wrongful 
act,  neglect,  or  default  of  defendant;  •  *  • 
but  it  must  be  borne  in  mind  that  the  recov- 
ery allowable  Is  In  no  sense  a  solatium  for 
the  grief  of  the  living,  occasioned  by  the 
death  of  the  relative  or  friend,  however 
dear.  It  l8  only  for  the  pecuniary  loss  re- 
sulting to  the  living  party  entitled  to  sue,  re- 
sulting from  the  death  of  the  deceased,  that 
the  statute  affords  compensation.  This  may 
seem  cold  and  mercenary,  but  it  is  unques- 
tionably the  law."  At  the  time  of  his  death 
his  wife  was  living,  and  survived  him  about 
two  years.  The  appellees  were  in  no  man- 
ner dependent  upon  him  for  support.  The 
mere  relationship  between  them  and  deceas- 
ed cannot  be  made  the  basis  of  a  recovery  in 
this  case,  however  much  they  may  have 
grieved  over  his  untimely  death.  Therefore, 
as  state<l  In  the  former  opinion  in  this  case, 
"the  pecuniary  loss.  If  any,  that  resulted  to 
them  by  reason  of  the  death,  was  In  being 
deprived  of  their  share  of  the  money  that 
he  mlRht  accumulate  during  his  expectancy 
of  life."  Or.  nnder  the  evidence,  their  recov- 
ery must  be  limited  to  the  sum  which  the 
father,  by  his  personal  exertions,  less  his 
necessary  porsonal  expenses,  and  those  of 
his  wife  during  her  life,  would  have  added  to 
his  estate,  and  which  would  have  descended 
to  the  appellees,  as  his  heirs  at  law.  The 
court  so  Instructed  the  Jury.  Was  this  in- 
struction followed?  At  the  time  of  his  death, 
deceased  was  upward  of  fi8  years  of  age. 
His  expectancy  of  life  was  about  fti4  years. 
There  Is  testimony  to  the  effect  that  at  the 
time  of  his  death  his  annual  income,  arising 
from  his  personal  exertions,  after  dedneting 
his  personal  expenses,  equaled  the  sum  of 
about  $1,000  per  annum,  although  the  evi- 
dence is  not  entirely  satisfactory  upon  this 
point,  for  the  reason  that  the  witness  testi- 
fying on  this  subject  was  not  certain  that 
he  was  fully  advised  regarding  tlie  personal 
expenditures  of  the  father.  The  money  earn- 
ed by  deceased  from  this  source  consisted  of 
A  salary  of  $1..500  per  annum  as  an  employe 
of  a  bant:,  and  about  $500  more  per  annum, 
earned  as  a  conveyancer  and  notary,  In  con- 
nection with  his  bank  duties.  He  had  con- 
siderable Income  from  Investments,  but  this 
cannot  be  considered.  In  estimating  his  an- 
nual savings.  We  mention  this,  however,  be- 
cause It  appears  that  his  net  worth  at  the 
time  of  his  death  could  not  have  been  so  very 
miK-h  in  excess  of  the  value  of  his  bank 
stock,  which  was  $6,400.  because  It  appears 
that  his  other  Investments  were  Incumbered 
In  such  an  amount  that,  after  deducting  In- 
terest, there  was  but  little  left  In  the  way  of 
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Income  from  these  sources,  after  payment 
of  taxes.  Had  he  lived  the  full  term  of  his 
expectancy,  and  during  that  period  been  able 
at  all  times  to  continue  to  engage  In  the 
work  In  which  he  was  employed  at  the  time 
of  his  death,  his  net  personal  earnings  would 
have  exceeded  much  more  than  the  damages 
awarded.  It  cannot  be  fairly  assumed,  how- 
ever, or  expected,  that,  at  his  advanced  age, 
he  would  have  continued  to  labor  during  ail 
the  future  years  of  his  life.  In  considering 
this  question,  account  should  be  taken  of  his 
liability  to  illness,  his  incapability  of  fur- 
ther exertions  by  reason  of  age,  and  that  he 
might,  on  account  of  his  years,  conclude  ti 
retire  from  active  work;  that.  In  all  proba- 
bility, his  age  would  soon  Incapacitate  him 
from  discharging  his  duties  as  an  emplovo 
In  the  bank,  hi  which  he  was  engased;  tlwt. 
If  he  did  continue  to  earn  money  for  a  por- 
tion of  his  expectancy  of  life,  be  would  at 
least  expend  a  part  so  earned  for  pei"sonaI 
use  during  the  remaining  years.  All  these 
are  contingencies  which  must  be  considered. 
Necessarily,  the  ascertainment  of  damnges. 
dependent  upon  a  variety  of  clrcum.«!tances 
and  future  contingencies.  Is  dlfllcult  of  exact 
computation;  but,  nevertheless,  they  cannot 
be  presumed  and  arbitrarily  given.  Un- 
doubtedly much  latitude  must  be  given  a  Jury 
in  cases  of  this  character,  but  there  must  be 
some  basis  of  facts  upon  which  to  predicate 
a  finding  of  substantial  pecuniary  loss.  Die- 
bold  V.  Sharpc  (Ind.  App.)  49  N.  E.  837. 
Except  for  the  statute,  appellees  could  not 
maintain  this  action.  Its  provisions  are  be- 
neficent, but  limited.  In  no  case  under  it 
can  damages  exceed  the  sum  of  $.5,000.  Tak- 
ing into  consideration  the  evidence  upon 
which  the  award  of  damages  Is  based  in  this 
case,  tlie  contingencies  to  which  we  have  di- 
rected attention,  the  Improbability  that  de- 
censed,  during  the  remaining  years  of  his 
life,  would  have  saved  from  net  personal 
earnings  a  sum  anywhere  nearly  approximat- 
lug  tlie  damages  awarded,  and  the  dispropor- 
tion of  that  sum  to  his  previous  accumula- 
tions. It  Is  evident  that  the  Jurors  certainly 
failed  to  consider  the  instructions  of  the 
court  on  the  subject  of  damages,  but  must 
have  l)een  Influenced  by  considerations  other 
than  those  which  the  law  recognizes  as  ele- 
ments of  damages  in  such  cases.  For  these 
reasons,  the  Judgment  of  the  district  court 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial.    Reversed  and  remande<l. 

CAMPBELL,  C.  J.,  not  participating. 


ADAMS  V.  WARREN'  et  al. 
(Supreme  Court  of  Colorado.    Murob  19,  IW/X) 

APPEAL—  REVERSAL,— SUBSEQUENT  PROCEED- 
INGS-COUNTKRCUAIM— NEW  CAtrSE  OF  AC- 
TION—DEPARTURE—NECESSITY OP  MOTION- 
OBJECTION    TO    EVIDENCE. 

Where  a  judgment  for  piaiutiff  iu  an  ac- 
tion to  estnldish  a  trust  in  real  ostnte  was  nf- 
iirmed,    but    the    cause   was    remanded    after 
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reversal  on  appeal,  with  directions  to  take  an 
aecountin(f  for  tile  amount  paid  by  tlie  defend- 
ants and  their  ancestor  for  taxes,  which  should 
be  paid  as  a  condition  precedent  to  investing 
the  title  in  the  plaintiff,  it  was  error  to  allow 
plaintiff  to  interpose  a  counterclaim  to  such 
accounting  for  items  not  included  in  his  com- 
plaint, since  such  counterclaim  introduced  a 
new  cause  of  action. 

On  Rehearing. 

1.  Where,  on  remanding  a  cause  to  the  trial 
court  for  an  accounting  of  the  taxes  paid  by 
defendants  and  their  ancestor  as  a  condition 
precedent  to  investing  the  title  to  the  land  in 
controversy  in  plaintiff,  the  court  said,  "Appel- 
lants are  entitled  to  an  accounting  for  the 
amount  of  taxes  paid  by  them  and  their  an- 
cestor, and  to  be  reimbursed  for  all  sums  so 
paid  in  excess  of  the  money,  if  any,  received  by 
such  ancestor  for  the  plaintiff."  such  language 
cannot  be  constrned  as  meaning  that  the  plain- 
tiff could  interpose  a  counterclaim,  consisting 
of  items  not  included  in  plaintiff's  original  com- 
plaint, to  defendants'  right  to  recover  auch 
taxes. 

2.  Where  a  judgment  for  plaintiff  in  an  ac- 
tion to  establish  a  trust  in  certain  real  estate 
was  affirmed,  but  the  cause  was  remanded, 
with  directions  to  take  an  accounting  of  the 
amounts  paid  by  the  defendants  and  their  an- 
cestor as  taxes,  and  to  such  accounting  plaintiff 
interposed  a  counterclaim  for  items  not  includ- 
ed in  his  original  complaint,  an  averment  in 
the  replication  that  such  ancestor  had  receiv- 
ed funds  belonging  to  the  plaintiff  for  which  no 
accounting  had  been  made  was  not  sufficient  to 
connect  the  items  of  the  counterclaim  with 
the  original  trust,  and  therefore  would  not 
entitle  defendants  to  introduce  evidence  there- 
of. 

3.  Where  a  cause  has  been  remanded  to  take 
an  accounting  for  taxes  paid  by  defendants  and 
their  ancestor,  and  plaintiff  offered  evidence  of 
counterclaims  not  set  up  in  the  original  com- 
plaint, advantage  could  be  taken  of  such  de- 
parture by  objection  to  the  introduction  of  evi- 
dence of  the  items  alleged  in  the  counterclaim, 
without  a  motion  or  demurrer  for  that  purpose. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Andy  M.  Adams  against  Eliza- 
beth I.  Warren  and  others.  A  Judgment  in 
favor  of  plaintiff  was  reversed  and  remanded 
(36  Pac.  6(M),  with  directions  that  an  account- 
ing be  made  of  the  amount  paid  by  defend- 
ants and  their  ancestor  for  taxes.  To  the  ac- 
counting plaintiff  interposed  a  counterclaim, 
and  from  a  judgment  in  his  favor,  allowing 
him  an  offset  to  the  extent  of  taxes,  but  not 
for  the  excess  of  such  counterclaim  over  the 
taxes,  plaintiff  brings  error.  Reversed.  Mo- 
tion for  rehearing  denied. 

This  action  was  originally  commenced  by 
plaintiff  in  error  against  defendants  in  error 
to  establish  a  trust  in  certain  real  estate 
which  had  descended  to  them  as  the  heirs  of 
John  W.  Illff,  deceased.  From  a  judgment 
In  his  favor  defendants  in  error  appealed  to 
this  court,  where  the  judgment  was  affirmed, 
but  the  cause  remanded,  with  directions  to 
take  an  account  of  the  amount  of  the  taxes 
paid  by  the  deceased  and  defendants  in  error, 
and  that  the  repayment  of  the  same  should 
be  made  a  condition  precedent  to  the  divesti- 
ture of  title.  Warren  t.  Adams,  19  Colo.  515, 
36  Pac.  604.  Pursuant  to  this  order,  defend- 
ants in  error  filed  an  answer  in  the  court  be- 
low setting  up  their  claim  on  account  of  taxes 


paid  upon  the  lands  In  controversy  which 
they  were  entitled  to  have  repaid.  To  this  an- 
swer plaintiff  in  error  filed  a  counterclaim,  by 
which  it  was  asserted  that  on  account  of  mon- 
eys collected  by  the  deceased,  and  property 
disposed  of  wtiich  had  been  placed  in  bis 
hands,  there  was  due  him  from  the  estate  of 
the  deceased  a  sum  largely  in  excess  of  the 
amount  paid  for  taxes  on  the  lands  in  ques- 
tion, for  which  sum  be  prays  judgment 
against  defendants  In  error.  Testimony  of  wit- 
nesses to  establish  this  claim  was  received 
over  the  objection  and  exception  of  the  de- 
fendants in  error,  the  ground  of  sach  objec- 
tions being  that  by  the  former  opinion  of  this 
court  the  inquiry  was  limited  to  the  amoimt 
of  taxes  paid  upon  such  lands  by  deceased 
and  themselves,  and  that  the  Items  of  the  ac- 
count, as  stated  in  the  counterclaim,  hare 
reference  to  dealings  with  the  deceased  in  no 
manner  connected  with  the  lands  in  contro- 
versy. From  the  evidence  introduced  by  tbe 
respective  parties  tbe  court  found  that  the 
taxes  paid,  which  defendants  In  error  were 
entitled  to  be  repaid,  amounted  to  the  sum 
of  $2,762.10,  and  that  the  value  of  the  per- 
sonal property  taken  and  held  by  deceased, 
and  money  collected  by  blm,  belonging  to 
plaintiff  in  error,  to  the  sum  of  $24,750.  On 
these  findings  of  fact  judgment  was  rend^^d 
offsetting  against  the  claim  of  defendants  in 
error  for  taxes  paid  the  value  of  the  personal 
property  held  by  deceased  and  money  collected 
by  blm  on  account  of  plaintiff  In  error,  bnt 
that  the  latter  was  not  entitled  to  a  judg- 
ment for  the  difference.  From  this  judgment 
plaintiff  in  error  brings  the  case  here  for  re- 
view, claiming  that  he  is  entitled  to  a  judg- 
ment In  his  favor  for  the  difference  between 
the  two  sums.  Defendants  la  error  assign, 
as  cross  errors,  the  judgment  of  the  trial 
court  In  offsetting  tbe  value  of  the  personal 
property  claimed  to  have  been  turned  over 
to  deceased  and  the  money  collected  by  blm 
against  tbe  amount  advanced  for  taxes;  and 
also  the  action  of  the  court  in  overruling  their 
objections  to  the  introduction  of  testimony  in 
support  of  the  counterclaim.  The  parties  to 
this  proceeding  bear  tbe  same  relation  as  In 
the  trial  court,  and  for  that  reason  will  be 
referred  to  In  the  opinion  as  plaintiff  and  de- 
fendants. 

Stuart  &  Murray  and  Joseph  C.  Helm,  for 
plaintiff  In  error.  Daniel  Prescott  and  Thom- 
as Macon,  for  defendants  in  error. 

GABBERT,  J.  (after  stating  the  facts). 
Counsel  for  plaintiff  contend  that  he  Is  enti- 
tled to  establish  his  counterclaim  against  the 
estate  of  deceased,  and  incidentally,  as  a  per- 
sonal obligation  of  defendants,  to  the  extent 
that  they  may  have  received  property  as  the 
heirs  of  deceased,  for  the  reason  that  such 
property,  to  a  value  sufficient  to  satisfy  his 
claim,  is  held  by  them  in  trust  for  tliat  pur- 
pose. Defendants,  having  been  defeated  in 
their  contention  that  tbe  land  in  question  was 
their  absolute  property,  were  entitled  to  be 
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repaid  the  taxes  paid  thereon  by  the  deceased 
and  themselvefl.  When  the  cause  was  remand- 
ed they  asserted  this  right  by  an  answer. 
To  defeat  this  claim,  plaintiff  could  properly 
plead,  by  way  of  replication,  and  prove,  any 
facts  constituting  a  defense  to  It  which  were 
purely  defensive,  or,  by  way  of  reply,  could 
controvert  or  avoid  the  claim  for  taxes,  but 
nothing  more.  He  could  not  do  so,  however, 
by  pleading  or  attempting  to  prove  a  new 
cause  of  action  over  the  objection  of  the  de- 
fendants, for  the  reason  that  such  a  defense 
to  their  right  to  be  reimbursed  for  taxes  paid 
would  be  a  departure  from  the  cause  of  action 
stated  In  his  complaint.  Bliss,  Code  PI.  (2d 
Ed.)  §  396.  The  transactions  between  plaln- 
tltr  and  deceased,  as  stated  In  the  complaint, 
and  the  counterclaim  interposed  to  the  claim 
of  defendants  to  be  reimbursed  for  taxes, 
were  entirely  distinct  and  separate.  Neither 
bad  any  connection  with  the  other.  In  his 
former  pleading  no  claim  was  attempted  to 
be  asserted  by  plaintiff  upon  the  transaction 
which  he  now  seeks  to  make  the  basis  of  a 
cause  of  action  against  the  defendants  In  his 
counterclaim;  consequently,  by  the  latter,  he 
has  attempted  to  state  a  new  and  Independent 
cause  of  action,  and  not  matter  which  merely 
supported  the  one  stated  in  the  complaint,  and 
therefore  by  his  replication  has  clearly  de- 
parted from  the  cause  of  action  originally 
pleaded.  Durbln  v.  Flsk,  16  Ohio  St.  533; 
LlUlenthal  v.  Hotallng  Co.,  16  Or.  371, 15  Pac. 
630;  6  Enc.  PI.  &  Prac.  461. 

Plaintiff  is  limited  in  his  recovery  to  the 
cause  stated  In  his  complaint.  In  which  the 
land  in  question  was  the  only  subject-matter 
of  controversy.  For  these  reasons,  the  items 
of  the  counterclaim  could  not  be  made  the 
basis  of  A  set-off  as  against  the  taxes  ad- 
vanced by  the  deceased,  Iliff,  or  the  defend- 
ants, nor  established  as  a  claim  against  the 
latter,  in  this  action  for  the  excess.  The 
testimony  received  in  support  of  plaintiff's 
counterclaim  should  have  been  rejected. 
The  Judgment  of  the  district  court  Is  there- 
fore reversed  upon  the  cross  errors  assigned 
by  defendants,  and  the  cause  remanded,  with 
directions  to  dismiss  the  cross  complaint  of 
plaintiff,  and  render  Judgment  in  favor  of 
defendants  for  the  amount  of  taxes  found  to 
have  been  paid  by  them  and  deceased  upon 
the  lands  In  question,  with  Interest,  and  that 
such  sum,  together  with  the  costs  incurred 
by  them  In  this  court  In  this  case,  as  well 
as  below  on  the  accounting,  be  repaid  by 
plaintiff  before  title  to  such  lands  vested  In 
htm,  and  that,  on  failure  to  pay  such  sum 
within  some  reasonable  time  to  be  fixed  by 
the  trial  court,  the  decree  establishing  the 
trust  be  set  aside,  and  the  action  of  plaintiff 
dismissed.    Reversed  and  remanded. 

On  Petition  for  aehearing. 

(June  30,  1900.) 

PKtt  CURIAM.  In  his  petition  for  rehear- 
ing counsel  for  plaintiff  urge  upon  our  at- 


tention three  points:  (1)  That  the  order  for 
an  accounting  was  by  the  express  direction 
of  this  court,  Independent  of  anything  which 
appeared  in  the  pleadings  in  the  cause  then 
considered,  and,  being  so,  he  was  entitled  to 
at  least  offset  the  money  received  by  deceas- 
ed against  the  taxes  advanced  on  the  land  in 
question;  (2)  that  we  are  mistaken  in  con- 
cluding that  the  matters  set  up  by  plaintiff 
in  his  counterclaim  were  not  connected  with 
the  original  trust;  (3)  that  falling  to  attack 
the  cross  complaint  by  an  appropriate  plea 
amounted  to  a  waiver  on  the  part  of  defend- 
ants to  have  the  question  of  Its  materiality 
determined. 

The  first  proposition  is  based  on  the  opin- 
ion in  the  original  cause  (19  C^lo.  515,  36  Pac. 
604),  which  is  as  follows:  "It  Is  finally  as- 
serted by  counsel  for  appellants  that.  If  the 
decree  can  be  maintained  upon  other  grounds, 
it  is  erroneous  in  not  decreeing  an  account 
of  the  amount  of  taxes  paid  by  appellants 
and  their  ancestor.  It  is  admitted  that  no 
such  claim  was  made  In  the  pleadings,  nor  In 
any  way  asked  in  the  court  below.  This 
question,  therefore,  is  not  presented  by  the 
record,  and  cannot  be  considered  on  this  re- 
view. We,  however,  agree  with  counsel 
that,  upon  an  affirmance  of  this  decree,  ap- 
pellants are  entitled  to  an  accounting  for 
the  amount  of  taxes  paid  by  them  and  their 
ancestor,  and  to  be  reimbursed  for  all  sums 
so  paid  in  excess  of  the  money,  if  any,  re- 
ceived by  nin:  for  plaintiff,  and  that  the 
payment  of  the  same  should  be  made  a  con- 
dition precedent  to  the  divestiture  of  the 
title."  In  directing  that  the  decree  of  the 
trial  court  should  be  affirmed,  this  court 
stated  that  such  decree  should  "not  take  ef- 
fect as  to  the  conveyance  of  the  title  until 
the  amount  found  to  be  due  appellants.  If 
any,  on  account  of  the  payment  of  taxes, 
shall  be  first  paid,"  and  remanded  the  cause, 
with  directions  to  the  trial  court  to  take  such 
accounting.  This  direction  did  not  contem- 
plate that  either  party  should  introduce  a 
new  cause  of  action.  On  the  contrary,  it 
merely  held  that  a  matter  which  was  part 
of,  and  connected  with,  the  original  cause 
should  be  determined.  This  could  only  be 
done,  so  far  as  defendants  were  concerned, 
by  an  amendment  which  they  filed  for  the 
purpose  of  presenting  this  question  for  adju- 
dication. By  so  doing,  they  Interposed  a  de- 
fense only,  and  not  new  matters,  or  a  new 
cause  of  action.  To  tnis  answer,  as  we  have 
said,  plaintiff  could  plead  and  prove  facta 
which  were  simply  defensive,  but  nothing 
more.  The  opinion  In  the  original  cause, 
from  which  we  have  quoted,  does  say  that 
defendants  Shall  be  reimbursed  for  taxes 
paid  In  excess  of  the  money,  if  any,  receiv- 
ed by  deoe.ised  for  plaintiff.  This  language 
cannot  properly  be  construed  Into  meaning 
that  a  new  cause  of  action  could  be  inter- 
posed by  plaintiff,  and  therefore  could  only 
refer  to  moneys  which  he  had  paid  Iliff  for 
that  express  purpose;    in  other  words,  to 
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moneys  which  he  could  prove  lUff  had  re- 
ceived nnder  plea  of  payment  on  this  ac- 
count.   Xo  such  plea  was  interposed. 

Wp  think  we  are  correct  In  asscrtluR  that 
the  items  of  the  counterclaim  of  plaintiff  are 
not  connected  with  the  orijiinal  trust.  In 
any  event,  he  failed  to  make  a  claim  on  this 
account  originally,  and,  even  if  these  Items 
were  connected  with  the  trust  in  the  lands, 
pleading  them  as  a  counterclaim  was  stat- 
ing a.  cause  of  action  upon  which  no  claim 
such  as  is  now  sought  to  he  asserted  was 
founded  under  the  original  pleadings  in  the 
cause.  In  tills  connection,  we  notice  It  Is 
claimed  that  In  the  replication  of  plaintiff 
filed  In  the  original  cause  It  was  averred  that 
deceased  had  received  funds  belonging  to 
plaintiff  for  which  no  account  was  ever  ren- 
dered. From  the  averments  of  this  plead- 
ing, it  Is  manifest  there  was  no  thought  or 
intention  of  setting  up  a  claim  against  de- 
fendants on  account  of  these  funds,  excejrt 
for  the  purpose  of  avoiding  the  effect  of 
their  plea  that  they  and  their  ancestor  had 
paid  the  taxes  upon  the  lands  for  a  long  pe- 
riod of  time  antedating  the  time  the  orig- 
inal action  was  commence<1.  by  pleading  In- 
ferentlally  that  deceased  must  have  applied 
these  funds  to  liquidate  such  taxes,  and  had 
also  applied  them  in  procuring  quitclaim 
deeds  reconveylng  to  deceased  the  title  ac- 
quired by  virtue  of  a  sale  of  such  lands  for 
taxes.  Hence  It  Is  clear  that  this  plea  was 
in  no  sense  a  counterclaim  In  the  original 
action. 

Relative  to  the  third  point  made,  counsel 
cite  from  Bliss,  Code  PI.  (2d  Ed.)  i  39«,  as 
follows:  "As  to  the  proper  mode  of  correct- 
lug  a  departure,  whether  by  demurrer  or 
motion,  courts  are  not  In  perfect  harmony, 
but  all  agree  that  If  the  parlies  go  to  trial 
without  raising  the  question  Judgment  will 
not  be  arrested."  This  is  imdoubtedly  a 
correct  statement  of  the  law  on  this  sul>Ject, 
but  objection  was  made  to  the  lntrodu(;tlon 
of  evidence  in  support  of  the  counterclaim. 
As  a  general  rule,  a  question  of  departure 
should  be  raised  by  some  appropriate  plea; 
but  where,  as  In  this  case,  the  questions  to 
be  determined  were  indicated  In  advance,  the 
objection  to  the  introduction  of  evidence  sav- 
ed the  point  that  the  counterclaim  was  not 
only  a  departure  from  the  original  cause  of 
action,  but  embraced  matters  outside  of  the 
ln(inlr.v  to  which  the  trial  court  was  limited. 
The  petition  for  rehearing  is  denied.  Peti- 
tion denied. 


McOIX'RE  v.  PEOPLEi 
(Supreme  Court  of  Colorado.     June  4.  19(X).) 
BANKS    AND    BANKING  —  DEPOSITS  —  KNOWL- 
EDOK  OF  INSOLVENCY  —  LARCENY  —  INDICT- 
MENT   AND    INFORMATION— DUPLICITY— EVI- 
DENCE—INSTRUCTIONS. 

1.  In  a  prosecution  against  a  bank  president, 
under  Mills'  Ann.  St.  {  222,  providing  that 
any  bank  president  who  receives  or  assents  to 
the  reception  of  a  deiMisit  with  knowledge  of 
the  bank's  insolvency  is  guilty  of  larceny,  held. 


'  that  an  information  under  such  statute  was 
not  invalid  by  reason  of  the  fact  that  it  char- 

!  gt-d  the  receivinjt  and  assenting  to  the  recep- 
tion of  a  deposit  in  one  <-iiuut. 

I       2.  Ill  a  prosecutiuii  u^aiust  u  bank  president 

'   for  larceny   in   reooiviiit:  deposits   with   kiiowl- 

I  edge  of  the  bank's  insolvency,  the  insolvency  of 
the  tiaiik  was  not  denied,  and  it  failed  within 
three  days  after  the  deposit  was  iweived. 
HHtl.  that  muler  Mills'  Ann.  St.  iS  2-22.  piovid- 

j  inK  that  the  failure  of  a  bank  witLin  'M  days 
after    a    deposit    is    prima    facie    evidence    of 

I  kuowitHlKC  of  the  bank's  insolvency  on  the  part 
of  iHTson  charged  at  the  time  the  deposit  was 
received,  a  prima  facie  case  of  knowledge  of 
insoiveiic.v  was  made  out.  and  unless  overcome 
by  evidence  pro<hic<Hi  by  defendant,  or  reject- 

,  e<i  under  his  offer,  the  proof  was  sutiicient  to 

'  sustain  a  conviction. 

I  3.  In  a  prosecution  against  a  bank  president 
for  larceny  In  receiving  deposits  with  knowl- 
edge of  the  bank's  insolvency,  the  court  char- 
gcil  that  a  crime  consists  in  the  violation  of  a 
public  law,  in  the  commission  of  which  there 
shall  lie  a  union  of  act  and  intention,  or  crim- 
inal negligence.  Held,  that  such  an  instruction 
was  correct,  it  not  being  necessary  to  show  a 
specific  intent  to  harm,  and  criminal  uegiigonce 
will  supply  the  place  of  intention  or  guilty 
knowledge. 

4.  An  otiitvr  of  a  bank  cannot  relieve  him- 
self from  crimiual  liability  for  receiving  de- 
posits when  the  bank  was  insolvent  by  inten- 
tionally absenting  himself  from  the  bank,  and 
abstaining  from  participating  in  its  manage- 
ment, and  purposely  nestlecting  to  avail  himself 
of  means  of  information  as  to  its  financial  con- 
dition, or  by  showing  that  if  he  had  given 
his  attention  to  Its  business,  by  reason  of  his 
lack  of  fitness  and  ignorance  of  banking  meth- 
ods, he  could  not  have  ascertaineil  its  true 
condition. 

'>.  In  a  prosecution  against  a  bank  president 
for  receiving  or  assenting  to  the  reception  of 
deposit"  with  knowledge  of  the  bank  s  insol- 
vency, he  need  not  be  shown  to  have  assented 
to  that  particular  deposit,  since  his  recogni- 
tion of  the  general  authority  of  the  teller  to  re- 
ceive deposits,  without  taking  any  steps  t» 
prevent  such  receipt,  after  he  knew,  or  in  law 
was  charged  with  knowledge,  of  the  bank's  in- 
solvency, was  an  assent  to  the  reception  of  a 
deposit  by  his  employe. 

(5.  In  a  prosecution  against  a  bank  president 
for  larceny  in  receiving  deposits  witli  knowi- 
etlge  of  the  bank's  insolvency,  the  court  char- 
ged that  so  long  as  defendant  retained  the 
presidency  of  the  bank  he  was  presumed  to 
know,  and  it  was  his  duty  to  know,  its  con- 
dition as  to  solvency.  Held,  that  such  an  in- 
struction was  erroneous,  since  defendant  was 
only  hound  to  e.xercise  reasonable  care  and 
diligence  to  ascertain  and  keep  himself  inform- 
ed regarding  the  bank's  financial  condition. 

7.  In  a  prosecution  against  a  bank  president 
for  lar<-eny   in  receiving  depotsits  with  knowl- 
edge of  the  hank's  insolvency,  it  was  error  to 
refuse  to  allow  defenrlaiit  to  intrmluce  evidence 
to  show  wliat  steps  he  had  taken  to  inform  him- 
self regarding  the  bank's  solvency. 
Campbell.  C.  J.,  dissenting. 
Error  to  district  court,  Montezuma  county. 
James  E.  McClure  was  convicted  of  larceny 
as  a  bank  president,  and  he  brings  error.    Re- 
versed. 

The  defendant  (plalntifP  In  error)  was  con- 
victed of  statutory  larceny.  In  that,  as  presi- 
dent of  the  Bank  of  Rico,  which  was  Incor- 
porated and  doing  a  general  banking  busi- 
ness under  the  laws  of  the  state  of  Colorado, 
he  received  and  assented  to  the  reception  of 
a  cortAln  deposit  In  said  bank,  knowing  at 
the  time  that  the  institution  was  then  Inaol- 
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vent.  The  statute  on  which  the  Informa- 
tion was  based  declares:  "If  •  •  •  and 
president  •  *  •  of  any  •  •  •  bank, 
or  banking  Institution,  •  »  •  shall  re- 
ceive or  assent  to  th»  reception  of  any  depos- 
it of  money  *  •  *  in  such  bank  or  bunk- 
ing institution,  •  •  •  after  he  shall 
have  had  knowledge  of  the  fact  that  such 
*  •  •  bank  or  banking  institution  is  In- 
solvent, he  shall  be  deemed  guilty  of  larceny," 
etc.  Sess.  Laws  188.">,  p.  50;  1  Mills'  Ann. 
St.  S  222. 

(Jerry  &  Taylor,  C.  A.  Johnson,  and  A.  B. 
Seaman,  for  plaintiff  In  error.  David  M. 
Campbell,  Atty.  Gen.,  Calvin  E.  Reed,  Asst. 
.\tty.  Gen.,  and  Dan  B.  Carey,  Asst.  Atty. 
(Jen.,  for  the  People. 

CAMPBELL,  C.  J.  (after  stating  the  facts). 
The  propositions  urged  by  the  plaintiff  In  er- 
ror, and  relied  upon  for  a  reversal  of  the 
Judgment,  may  be  thus  stated:  First,  the  in- 
formation la  double;  second,  the  evidence  of 
the  people  admitted  by  the  trial  court  failed 
to  show  defendant's  personal  knowledge  of 
the  insolvency  of  the  bank,  and  evidence 
offered  by  the  defendant  to  show  his  lack  of 
knowledge  thereof,  and  as  an  excuse  for  his 
ignorance,  was  erroneously  rejected. 

1.  It  Is  strenuously  argued  by  counsel  that 
the  receiving  of  a  deposit  In  the  circumstan- 
ces named  in  the  statute  is  one  offense,  and 
the  assenting  to  its  reception  Is  another  and 
a  distinct  offense,  and  that,  while  the  two 
may  be  separately  set  forth  in  the  same  in- 
formation, it  IS  Improper  to  combine  them  in 
one  count.  Unquestionably,  the  rule  at  com- 
mon law,  as  well  as  in  most  of  the  states  of 
the  l^nlon,  is  that  offenses  which  are  entirely 
distinct  and  separate,  and  require  different 
proof,  may  not  be  included  in  the  same  count 
of  an  Indictment,  even  though  they  may, 
when  relating  to  the  same  transaction,  be  in- 
cluded In  different  counts  thereof.  A  number 
of  authorities  have  been  called  to  our  atten- 
tion under  which,  it  Is  said,  this  information 
Is  bad.  The  case  upon  which  plaintiff  in  er- 
ror seems  mainly  to  rely  Is  tl.  S.  v.  (3adwal- 
lader  (D.  C.)  59  Fe<l.  677,  where  the  indict- 
ment was  for  violating  the  national  bank 
laws.  The  statute  prohibited  the  "embez- 
zling, abstracting  or  willfully  misapplying  the 
moneys"  of  the  bank,  and  the  court  held  that 
each  of  these  acts  constituted  a  separate 
crime  or  offense,  which  may  be  Joined  In  one 
indictment,  but  must  be  stated  in  separate 
counts.  The  federal  statute  was  really  deci- 
sive of  the  point,  but  the  court  in  part  rested 
Its  conclusion  upon  the  rules  of  common-law 
pleading.  In  the  opinion  the  district  Judge 
used  this  language:  "If  the  statute  describes 
only  different  stages,  degrees,  or  phases  of  one 
and  the  same  offense,  these  degrees  or  phases 
may  undoubtedly  all  be  set  forth  and  charged 
In  the  same  count  of  the  Indictment;  but  if 
the  statute  defines  different  and  distinct  of- 
fenses, each  requiring  different  proof  to  es- 


tablish It,  there  can  be  little  doubt  that  they 
should  not  be  Joined  In  the  same  count, 
though  they  may  all,  or  any  of  them,  be  unit- 
ed in  different  counts  In  the  same  Indict- 
ment." The  controlling  question  seemed  to 
be  that,  in  the  Judgment  of  the  court,  the 
proof  to  establish  either  one  of  these  offenses 
would  be  wholly  Inadequate  to  make  out  a 
case  under  either  of  the  others.  A  number  of 
cases  are  referred  to  by  the  learned  Judge  as 
recognizing  the  principle  upon  which  the  de- 
cision was  put.  Other  cases  cited  by  plain- 
tiff In  error,  which  are,  In  some  Respects  at 
least,  in  his  favor,  are:  People  v.  Cooper,  58 
Cal.  (547;  State  v.  Haven,  69  Vt  399,  9  Atl. 
841;  Larlson  v.  State,  4»  N.  J.  Law,  256,  9 
Atl.  700;  People  v.  Tower,  135  N.  Y.  457,  32 
N.  E.  145.  In  most,  if  not  in  all,  of  the  au- 
thorities relied  upon  by  bim,  some  material 
element,  not  present  in  the  case  at  bar,  dif- 
ferentiates them  from  it  Fairly  considered, 
none  of  them  controls  the  decision  here. 

Our  statute  seems  to  be  substantially  the 
same  as  that  of  Missouri,  and  counsel  say  that 
the  decisions  there  are  In  their  favor.  In 
State  V.  Wells,  134  Mo.  238,  35  S.  W.  615,  It 
was  held  that,  where  a  defendant  was  charged 
with  receiving  a  deposit,  a  conviction  could 
not  be  sustained,  where  the  evidence  was  only 
to  the  effect  that  he  assented  to  Its  reception. 
\n  passing,  we  may  say  that,  in  many  re- 
spects, the  facts  of  that  case  are  essentially 
different  from  the  facts  of  the  case  in  band. 
But  this  authority  Is  cited  to  the  proposition 
that  the  receiving  and  assenting  to  the  recep- 
tion are  different  offenses.  The  facts  of  the 
case  did  not  call  for  any  decision  as  to  wheth- 
er or  not  the  act  of  receiving  and  the  act  of 
assenting  thereto  might  or  might  not  be 
charged  In  the  same  count,  and  therefore.  If 
there  is  language  in  the  opinion  either  for  or 
against  the  practice,  it  would  be  obiter.  If, 
however,  any  legitimate  inference  can  be 
drawn  therefrom  one  way  or  the  other,  it  is 
that  such  a  union  may  be  made;  for  the  court 
in  Its  opinion  cites  with  approval  State  v. 
Batson,  31  Mo.  343,  and  State  v.  West,  21  Mo. 
App.  309.  In  the  former  case  the  Indictment 
was  under  a  statute  declaring  that  every  per- 
son who  "shall  willfully  and  maliciously 
break,  destroy  or  injure  the  door  or  window 
of  any  dwelling  house"  shall,  upon  conviction, 
be  adjudged  guilty,  etc.  (Rev.  Code  Mo.  1855, 
p.  581,  §  00);  and  the  hidictment,  following 
the  language  of  the  statute,  charged  in  one 
count  that  the  defendant  "broke  and  Injured 
the  door  of  a  dwelling  house,"  and  in  another 
count  that  he  "broke  with  force  and  arms  the 
windows  of  a  dwelling  house."  The  court 
said:  "The  terms  'break,  injure  or  destroy' 
being  used  disjunctively  in  the  statute,  the  of- 
fense Is  well  described  by  charging  it  to  have 
been  committed  as  in  the  second  count  by  a 
breaking  alone,  or  as  in  the  first  by  both  a 
breaking  and  injuring.  It  Is  an  offense  to 
willfully  and  maliciously  break,  destroy,  or  In- 
jure. To  do  either  act  Is  to  commit  an  of- 
fense, and  one  or  all  these  things  may  be 
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charged  in  an  Indictment  according  to  the 
circumstances  ol  the  case."  In  the  latter 
case  the  indictment  was  under  a  statute  pro- 
Tiding:  "If  any  public  officer  »  •  •  shall  be 
intoxicated  while  In  the  performance  of  any 
official  act  or  duty,  or  shall  become  so  intoxi- 
cated as  to  be  incapacitated  to  perform  any  of- 
ficial act  or  duty,  •  •  ♦  he  shall  be  declared 
guilty  of  a  misdemeanor  in  office,"  etc.  Rev. 
St.  Mo.  1879,  g  1642.  The  indictment  was 
based  on  the  second  clause,  and  in  speaking 
to  the  objection  urged  against  the  same  the 
court  said:  "It  Is  to  be  borne  In  mind  that 
the  section  of  the  statute  is  In  the  disjunctive, 
and  contains  two  offenses.  The  first  is  for 
being  intoxicated  while  in  the  performance 
of  any  official  act  or  duty,  and  the  second  is 
for  becoming  so  intoxicated  as  to  be  Incapaci- 
tated to  perform  any  official  act  or  duty  at 
the  time  and  In  the  manner  required  by  his 
office.  It  was  competent  to  Indict  him,  ac- 
cording to  the  facts,  for  either  or  both  of 
these  offenses." 

In  State  v.  Sattley,  131  Mo.  4R4,  38  S.  W. 
41,  the  indictment  against  the  defendant  con- 
tained two  counts, — one  for  receiving  a  de- 
posit, the  other  for  assenting  to  the  creation 
of  an  indebtedness, — and  the  court  siistnln- 
ed  a  general  verdict  of  guilty,  and  upheld  a 
sentence  as  for  one  offense,  on  the  ground 
that  the  several  offenses  charged  arose  out 
of  one  and  the  same  transaction.  The  court 
In  that  case  did  not  hold  that  those  offenses 
might  not  be  charged  In  one  count.  That 
they  might  be  stated  separately  Is  not  at  all 
conclusive  that  they  may  not  be  combined. 
And  the  general  verdict  would  not  have  been 
tipheld,  and  on  principle  could  not  be  sus- 
tained, except  on  the  ground  that  receiving 
and  assenting  are  but  different  ways  of 
charging  the  same  offense,  and  when  they 
relate  to  the  same  transaction,  and  are  the 
act  of  one  and  the  same  person. 

In  Clifford  v.  State,  29  Wis.  327,  It  was 
held  where  a  statute  makes  it  a  crime  to  do 
any  one  of  several  things  mentioned  dis- 
junctively, all  of  which  are  punished  alike. 
It  is  a  general  mle  that  the  whole  may  be 
charged  conjunctively  in  a  single  count  as  a 
single  offense;  for  In  that  case  all  are  re- 
garded as  constituting  but  one  offense,  and 
the  conviction  or  acquittal  Is  regarded  as  a 
sufficient  bar  to  all  or  either,  whether  sepa- 
rately or  conjointly  pleaded. 

In  State  v.  Blelby.  21  Wis.  20«.  defend- 
ant was  convicted  of  vending,  selling,  deal- 
ing, and  trafficking  In  and  giving  away  liq- 
uors. Dixon,  C.  J.,  in  replying  to  an  objec- 
tion to  the  form  of  the  Indictment,  said: 
"It  Is  objected  that  the  complaint  Is  bad  for 
duplicity.  lK>cauRe  the  several  act,<!  named  In 
the  statute,  if  charged  separately,  would 
each  constitute  a  distinct  offense.  This  may 
be  so,  but  still  the  complaint  is  not  double. 
An  Indictment  in  such  case  may  pursue  the 
language  of  the  statute,  charging  tlie  com- 
mission of  the  several  acts  conjunctively, 
and  as  constituting  all  together  one  offense, 


In  which  case  there  can  be  but  one  conric- 
tlon  and  one  ptmishment,  as  for  one  of- 
fense." 

Hlnkle  v.  Com.,  4  Dana,  518,  was  a  case 
where  the  defendant  was  convicted  under 
an  Indictment  charging  him  with  setting  up 
and  keeping  a  gaming  table,  and  inducing 
another  to  bet  at  it,  and  the  court  says: 
"Although  the  setting  up  of  a.  gaming  table 
may  alone  be  an  Indictable  offense,  and  the 
keeping  of  such  table,  and  the  inducing  of 
any  person  to  bet  upon  It,  another,  when 
each  shall  have  been  committed  by  different 
persons  or  at  different  times,  nevertheless, 
as  they  are  co-operating  acts,  constituting 
all  together  one  offense,  when  committed  by 
the  same  person,  at  the  same  time,  an  in- 
dictment for  that  combined  act,  in  violation 
of  law,  may  properly  charge  the  whole  in 
one  count,  and  but  one  punishment  can  be 
Inflicted,  as  for  one  offense." 

In  State  v.  Nelson,  29  Me.  329,  it  was  held 
that  the  buying  and  receiving  and  aiding  in 
concealing  stolen  goods  constitute  but  one 
offense,  which  may  be  committed  In  three 
different  modes,  and  all  three  may  be  diar- 
ged  In  the  same  count  of  the  Indictment. 

In  State  v.  Price,  11  N.  J.  Law,  203,  the 
Indictment  charging  the  defendant  In  the 
same  count  with  burning,  and  causing  to  be 
burned,  a  dwelling  house,  was  held  good. 

Byrne  v.  State,  12  Wis.  519,  529,  seems 
quite  in  point  here,  for  the  indictment  char- 
ged the  defendant  with  "knowingly  receiv- 
ing and  sanctioning  the  reception  of  an  Ille- 
gal vote."  and  the  language  of  the  court,  by 
Dixon,  C.  J.,  seems  particularly  appropriate: 
"The  nile  is  well  spttled  that  where  a  stat- 
ute makes  either  of  two  or  more  distinct 
acts,  connected  with  the  same  general  of- 
fense, and  subject  to  the  same  measure  and 
kind  of  pimishment.  Indictable  separately 
and  as  distinct  crimes,  when  each  shall  have 
been  committed  b.v  different  persons  or  at 
different  times,  they  may.  when  committed 
by  the  same  person  at  the  same  time,  be 
coupled  In  one  count,  as  constituting  all  to- 
gether but  one  offense.  In  such  cases  the 
several  acts  are  considered  as  so  many  steps 
or  stages  in  tlie  same  affair,  and  the  of- 
fender may  be  indicted  as  for  one  combined 
act  in  violation  of  law.  •  •  •  There  can 
be  no  doubt  that  the  receiving  and  sanction- 
ing the  reception  of  a  vote,  under  tlie  cir- 
cumstances stated  in  the  statute,  are  distinct 
offenses,  and  when  committed  sepnrately 
may  be  Indicted  as  such,  but  the  Indictment 
Is  not  double  or  uncertain  because  both  are 
Joined  in  the  same  count,  for  the  reasons 
above  stated." 

If  that  reasoning  is  good,  and  It  seems  to 
us  to  be  so,  certainly  it  applies  with  equal 
force  to  the  reception,  and  assenting  to  the 
reception,  of  a  dei)osIt.  It  has  frequently 
been  held  that  an  Indictment  for  forgery 
which  charges  that  the  defendant  "forged 
and  caused  to  be  forged"  Is  good.  See.  also. 
Com.  V.  Twitchell,  4  Cush.  74;  Ben  v.  State, 
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22  Aaa.  9;  State  ▼.  Fletcher,  18  Mo.  425; 
State  V.  Morton,  27  Vt  310;  Blsh.  Dlr.  & 
Forms,  §|  1&-21;  Blsh.  St.  Crimes,  {  214; 
Blsh.  Cr.  Proc.  H  484-453;  BoMt  v.  State, 
72  Wis.  7,  38  N.  W.  177. 

We  have  thus  reyiewed  some  of  the  au- 
thorities cited,  but  might  content  ourselves 
Tvlth  citing  only  the  decisions  ot  our  o-wn 
court.  In  Pettlt  v.  People,  24  Colo.  517,  62 
Pac.  676,  and  Chlpman  v.  Same,  24  Colo. 
520,  52  Pac.  677,  the  same  doctrine  Is  laid 
down.  It  Is  true  that  in  most  of  these  cases 
the  question  of  duplicity  was  decided  In  mis- 
demeanor cases,  and  it  is  urged  that  a  dif- 
ferent rule  applies  to  felonies.  There  might 
be  ground  for  this  distinction  at  the  common 
law,  when  almost  all  felonies  were  punisha- 
ble by  death,  and  followed  by  forfeiture  of 
the  ofFender's  lands  and  goods;  but  under 
the  modern  practice,  and  under  the  statutes 
of  most  of  the  states  of  the  Union,  we  are 
of  opinion  that  there  is  no  valid  distinction 
In  tills  respect  between  Informations  char- 
ging misdemeanors  and  those  relating  to 
felonies.  State  v.  Warner,  60  Kan.  M,  55 
Pac.  342;  10  Enc.  PI.  &  Prac.  532  et  seq., 
and  cases  cited. 

In  Robertson  v.  People,  20  Colo.  279,  38 
Pac.  326,  the  indictment,  under  the  same 
statute,  was  precisely  the  same  as  that  here, 
in  that  It  charged  defendant  with  receiving, 
and  assenting  to  the  reception,  of  certain 
deposits  of  money.  The  opinion  does  not 
refer  to  this,  and  It  does  not  appear  wheth- 
er an  objection  thereto  was  made.  We 
make  the  reference  only  for  the  purpose  of 
showing  a  inractlee  which  has  long  prevailed 
In  this  state,  whereby,  under  statutes  enu- 
merating several  acts  In  the  alternative,  the 
doing  of  any  of  which  Is  subjected  to  the 
same  punishment,  all  of  such  acts  may  be 
charged  conjunctively  In  one  count  as  one 
offense. 

If  the  position  of  plaintiff  In  error  Is  cor- 
rect that  the  receiving  of  a  deposit,  and  the 
assenting  to  Its  reception,  by  one  person, 
at  the  some  time  (as  the  charge  here  Is), 
are  entirely  distinct  and  separate  offenses 
in  the  sense  contended  for,  then  so  much 
of  the  act  as  punishes  one  who  assents  to 
the  reception  of  a  deposit  is  void  as  not 
properly  coming  within  the  title  of  the  act, 
which  provides  only  for  the  punishment  of  a 
person  receiving  deposits,  and,  indeed,  such 
is  the  contention  of  counsel.  But  the  same 
objection  would  pertain  to  the  act  In  rela- 
tion to  larceny  of  live  stock,  found  In  Sess. 
Laws  16.01.  p.  130;  but  this  act,  In  Re  Pratt, 
10  Colo.  las.  34  Pnc.  680,  has  been  held  con- 
stitutional. We  are  of  opinion  that  where, 
as  in  the  information  here,  the  receiving 
of  a  deposit  ond  tlie  assenting  thereto  are 
charged  as  having  been  done  by  the  same 
person  at  the  same  time,  and  relate  to  the 
same  transaction,  and  the  punishment  for 
both  or  either  is  the  same,  they  may  be 
combined  In  one  count,  and  together  con- 
stitute but  one  complete  offense,  for  which 


there  can  be  but  one  punishment.  In  other 
words,  where  two  or  more  acts,  stated  In  tho 
statute  disjunctively,  either  of  which  Is  an 
offense  by  Itself  if  done  by  different  x>ersons 
or  at  different  times,  when  done  by  the 
same  person  and  at  the  same  time,  and  re- 
late to  the  same  transaction,  and  are  follow- 
ed by  the  same  penalty,  they  may  be  united 
in  one  count  of  an  indictment  or  Informa- 
tion, as  constituting  but  one  offense. 

2.  The  Bank  of  Rico  was  organized  under 
the  state  banking  laws.  It  had  a  president 
(the  defendant  McCTure),  a  vice  president, 
and  a  cashier.  The  defendant  resided  in 
the  town  of  Montrose,  about  a  hundred  miles 
distant  from  the  town  of  Rico,  where  the 
business  of  the  bank  was  carried  on.  He 
was  rarely  present  at  the  bank,— probably 
not  more  than  once  or  twice  a  year,— and 
the  management  was  exclusively  intrusted 
to  the  other  officers  named.  The  defend- 
ant did  not  deny  the  Insolvency  of  the  bank, 
but  maintained  that  he  had  no  personal 
knowledge  of  its  affairs.  He  was  not  pres- 
ent at  the  bank,  or  in  the  town  of  Rico,  at 
tho  time  the  deposit  in  question  was  re- 
ceived into  the  bank.  It  was,  on  the  con- 
trary, received  by  an  employ^  of  the  bank, 
whose  duty,  among  other  things,  was  to 
receive  deposits  in  the  ordinary  course  of 
business.  The  concluding  portion  of  the 
statute  under  which  the  indictment  was 
framed  provides  that  the  failure  of  a  bank 
at  any  time  vrtthin  30  days  after  a  deposit 
is  prima  facie  evidence  of  knowledge  on 
the  part  of  the  person  charged  that  such 
bank  was  Insolvent  at  the  time  of  its  recep- 
tion. This  bank  failed  within  3  days  after 
the  deposit  was  made  for  receiving  and  as- 
senting to  which  the  defendant  was  inform- 
ed against.  The  fact  of  this  failure,  then, 
if  the  statute  be  valid,  was  prima  facie 
evidence  of  defendant's  knowledge  of  the 
bank's  insolvency.  The  proof  is  clear  that 
the  bank  was  Insolvent. 

The  validity  of  this  ponton  of  the  act 
is  attacked  by  plaintiff  in  error,  but  its  con- 
stitutionality was  settled  by  the  decision  of 
this  court  in  Robertson  v.  People,  supra,  and 
in  addition  thereto,  supported,  as  It  is,  by 
the  cases  cited  in  the  opinion,  we  refer  to 
other  subsequent  decisions  under  similar 
provisions:  Meadowcroft  v.  People,  163  111. 
56,  45  N.  E.  303,  35  Ij.  R.  A.  176;  Brown 
V.  Same,  173  111.  34,  50  N.  E.  106;  State 
V.  Buck,  120  Mo.  479,  25  S.  W.  573;  State 
V.  Beach,  147  Ind.  74,  46  N.  E.  145,  36  L. 
R.  A.  170.  There  was,  then,  before  the  court, 
a  prima  facie  case  of  knowledge  of  Insol- 
vency made  out,  and  unless  It  was  over- 
come by  evidence  produced  in  behalf  of  the 
defendant,  or  rejected  under  his  offer,  the 
proof  was  sufflclent  In  this  respect  to  sus- 
tain the  conviction,  and  this  presents  the 
most  important  question  in  the  case. 

3.  The  theory  of  the  people  was  that  the 
defendant  had  reorganized  this  bank,  had 
induced  the  public  to  deal  with  it  as  a  safe 
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and  solvent  institution,  bad  given  it  credit 
and  standing  In  the  community  by  the  use 
of  his  name  as  president,  which  was  un- 
contradicted, and  in  the  circumstances,  oc- 
cupying the  position  he  did,  it  was  his  offi- 
cial duty  to  know  the  condition  of  the  bank, 
and  that  he  could  not  I>e  permitted  as  a  de- 
fense to  plead  ignorance  or  want  of  knowl- 
edge of  Its  insolvency  in  the  manner  at- 
tempted. Upon  the  other  hand,  the  defend- 
ant, in  order  to  show  lack  of  knowledge  of, 
while  not  denying,  the  bank's  Insolvency, 
offered  to  show  that  be  did  not  reside  in 
the  town  in  which  the  bank  was  doing  busi- 
ness, gave  little  or  no  attention  to  it,  that 
the  actual  management  and  control  were 
in  the  hands  of  others,  and  that  he  did  not 
possess  any  actual  knowledge  whatever  as 
to  Its  condition.  To  excuse  himself  for  not 
knowing  about  its  financial  condition,  he 
offered  to  show  that  he  was  an  Illiterate 
man,  possessing  no  knowledge  of  banking 
or  bookkeeping,  and  that  he  was  totally  un- 
able to  determine  from  the  books  of  the 
bank  its  condition,  even  If  he  had  made 
an  examination  with  that  purpose  in  view; 
that  he  was  unacquainted  with  the  people 
of  the  town  of  Rico,  and  with  the  value  of 
tlie  securities  held  by  the  bank;  that  he 
had  no  personal  knowledge  of  their  value, 
and  was  dependent  for  what  information 
lie  did  have  upon  representations  made 
to  him  by  the  officers  In  charge.  These 
representations  were  that  on  their  face  the 
securities  were  double  the  total  liabilities 
of  the  bank.  He  offered,  further,  to  produce 
evidence  showing  the  entire  history  of  the 
bank  and  his  connection  with  it;  that, 
among  other  things,  the  books  had  been 
fraudulently  and  Improperly  kept  by  the  of- 
ficers In  charge;  that  peculations  by  them 
of  the  bank's  assets  had  been  made;  and 
that  after  the  failure  the  cashier,  upon 
whom  he  placed  the  responsibility  for  the 
failure,  had  absconded.  Such,  In  substance, 
as  stated  by  counsel  for  plaintiff  In  error, 
was  the  character  of  testimony  which  he 
sought  to  introduce.  The  court  refused  to 
admit  It,  and  accepted  the  theory  of  the 
prosecution,  which  has  already  been  briefly 
stated. 

The  specific  errors  assigned  to  the  rulings 
upon  the  evidence,  and  to  the  action  of  the 
court  In  giving  and  refusing  Instructions, 
need  not  be  separately  considered;  for 
whether  such  rulings  and  acts  are  correct  or 
erroneous  depends  entirely  upon  our  decision 
as  to  which  of  the  two  theories  governs. 
If  the  court  was  right  in  rejecting  the  of- 
fer of  evidence,  it  was  also  right  in  Its 
ruling  upon  the  Instructions;  for  the  one 
ruling  was  entirely  consistent  with  the  oth- 
er. 

The  court  In  one  of  Its  Instructions  told 
the  Jury  that,  under  the  law  of  this  state,  a 
crime  consLsts  In  the  violation  of  a  public 
law  In  the  commission  of  wlilch  there  shall 
be  a  union,  or  Joint  operation,  of  act  and  in- 


tention, or  criminal  negligence.  This  Is  In 
the  exact  language  of  the  statute.  But  coun- 
sel for  plaintiff  in  error  onys  that  in  this 
kind  of  a  crime  criminal  cegligence  cannot 
fake  the  place  of  Intention  or  guilty  knowl- 
edge. In  State  v.  Tomblln.  57  Kan.  841,  48. 
Pac.  144,  the  court  held  that  It  was  proper 
for  the  jury  to  take  into  consideration  the 
defendant's  relation  to  the  bank  as  a  man- 
aging officer,  and  the  duties  he  owed  to  it, 
for  the  purpose  of  determining  whether  he 
actually  knew  Its  insolvent  condition,  but 
that  mere  negligence  would  not  render  him 
guilty  of  a  crime;  and  to  the  same  effect  is 
cited  People  v.  Comstock,  115  Mich.  305,  73 
N.  W.  245.  The  Michigan  case  Is  not  in 
point,  for  the  statute  construed  in  terms  de- 
clared the  offense  created  thereby  was  one 
that  involved  an  Intent  to  defraud,  and  the 
court  decided  that  a  specific  intent  was 
meant.  State  v.  Warner,  supra.  Is  cited  as 
probably  the  strongest  case  in  support  of  the 
contention  of  plaintiff  in  error.  The  defend- 
ant was  charged  as  having  been  the  presi- 
dent of  an  Incorporated  bank,  which  was  in- 
solvent, and  having  accepted  and  received 
deposits  knowing  the  bank  to  be  Insolvent. 
The  court  there  held  that.  In  order  to  sus- 
tain a  conviction,  the  proof  must  show  that 
the  defendant  had  some  direct  personal  con- 
nection with  the  receipt  or  acceptance  of  the 
deposit.  The  facts  that  he  was  the  presi- 
dent, and  in  a  back  room  of  the  bank  at  the 
time  the  deposit  was  received,  and  that  he 
knew  that  the  Institution  was  open  for  busi- 
ness, were  held  Insufficient  to  sustain  his 
conviction  under  such  charge.  The  statute 
of  Kansas  Is  not  exactly  tiie  same  as  ours, 
and  the  court  held  that,  as  framed.  It  seem- 
ed to  denounce  Its  penalties  against  the  In- 
dividual who  should  actually  and  physical- 
ly take  deposits  Into  the  bank  when  he 
knows  It  to  be  Insolvent,  and  also  against  all 
others  who  should  knowingly  connive  at 
their  reception.  The  court  expressly  declin- 
ed to  pass  upon  the  question  whether  the 
evidence  given  at  the  trial  was  sufficient  to 
uphold  a  charge  against  the  defendant  of 
having  permitted  or  connived  at  the  recep- 
tion of  the  deposit,  but  only  that  It  was  not 
sufficient  to  sustain  the  charge  of  having  re- 
ceived It  directly.  So  It  will  be  seen  that 
the  case  Is  not  authority  as  to  that  part  of 
the  present  Information  which  cunrges  the 
defendant  with  assenting  to  the  reception  of 
a  deposit,  and  Is  squarely  opposed  to  the  de- 
cisions of  the  courts  of  other  states,  under 
statutes  more  nearly  like  ours,  which  de- 
clare the  doctrine  that  an  officer  of  a  bank 
may  be  criminally  liable  for  the  act  of  an 
employ^  who  physlcall.v  receives  the  deposit. 
State  v.  Cadwell,  79  Iowa,  432,  44  N.  W.  700; 
Same  v.  Tetzer.  97  Iowa,  423,  66  N.  W.  737. 
These  cases  from  Kansas  are  the  only  ones 
which  have  l)eon  called  to  our  attention 
which  seem  to  hold  that  personal  knowledge 
of  Insolvency  upon  the  i)art  of  the  person 
charged  must  be  established,  that  he  must 
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have  received  tbe  deposit  In  person,  and  that 
Ignorance  of  insolvency  due  to  criminal  neg- 
ligence 1b  not  equivalent  to  knowledge. 

We  think  the  theory  of  the  prosecution 
Is  sustained  by  the  following  among  other 
cases,  in  addition  to  those  elsewhere  cited  In 
opinion:  Meadowcroft  v.  People,  supra; 
State  V.  Beach,  supra;  State  v.  Shove,  86 
Wis.  1,  70  N.  W.  312;  State  v.  Buck,  120  Mo. 
479,  25  S.  W.  573;  Martin  v.  Webb,  3  Sup. 
Ct.  428,  24  L.  Ed.  40;  Baker  v.  State,  54  Wis. 
308,  12  N.  W.  12;  Carr  v.  State,  104  Ala.  4, 
16  South.  150.  In  Baker  v.  State,  supra,  it 
was  said:  "A  bank  implies  capital,  and  cap- 
ital invites  confidence.  A  man  holding  him- 
self out  as  a  banker  or  broker  thereby  gives 
public  proclamation  that  he  has  money,  and 
property  readily  convertible  Into  money.  In 
his  possession,  and  subject  to  bis  control, 
and  for  that  reason  he  may  be  safely  trust- 
ed. It  requires  no  argument  to  show  that 
such  assurance  Is  most  Inviting  and  Influen- 
tial with  the  mass  of  the  people,  especially 
with  those  unacquainted  with  the  history 
and  character  of  the  man.  With  them  the 
banker  or  broker  Is  intrusted  with  money 
merely  because  he  is  a  banker  or  broker, 
and  hence  supposed  to  have  surplus  capital 
as  a  standing  guaranty  of  his  agreements 
and  his  Integrity.  For  an  Insolvent  banker, 
company,  or  corporation  to  continue  the 
business  of  banking  Is  to  hold  out  assur- 
ances of  responsibility  and  suri^lus  capital 
where  neither  exists.  To  do  so  knowingly 
Is  to  secure  the  confidence,  and  hence  obtain 
the  money,  of  the  Ignorant  and  unwary  by 
an  Implied  deception."  In  State  v.  Buck, 
supra,  It  was  held  that  as  a  bank  officer  It 
was  defendant's  business  to  know  the  finan- 
cial condition  of  his  bank  at  any  and  all 
times;  and  in  Meadowcroft  v.  People,  supra. 
It  Is  said:  "If  one  Is  a  banker  or  person  do- 
ing a  banking  business,  and  receives  on  de- 
posit the  money  of  his  customer,  It  is  to  be 
presumed  that  he  knows,  at  the  time  of  re- 
ceiving such  deposit,  whether  or  not  he  is 
solvent.  At  all  events,  as  he  holds  himself 
out  to  the  public  and  to  his  customers  as 
being  possesseil  of  money  and  capital,  and 
therefore  to  be  safely  trusted.  It  Is  his  duty 
to  know,  and  he  Is,  under  all  ordinary  clr- 
cnnistances,  bound  to  know,  that  he  is  sol- 
vent, and  it  Is  criminal  negligence  for  him 
not  to  know  of  his  own  Insolvency." 

We  think  this  Is  as  applicable  to  the  pres- 
ident as  to  the  owner  of  a  private  bank. 
Under  this  statute  It  is  not  necessary  to 
show  any  specific  Intent  upon  the  part  of  the 
deft-ndnnt  to  Injure  another.  If  he  does  the 
act  enjoined  with  knowledge  of  the  Insol- 
vency of  the  bank,  no  specific  Intent  to  harm 
need  be  shown.  Such  being  the  case.  If  the 
defendant  has  been  criminally  negligent  In 
not  Informing  himself  as  to  the  condition 
of  the  bank,  that  fact,  coupled  with  the 
proof  that  he  did  the  act  prohibited,  will  be 
sufficient  to  warrant  a  (!onvlctlon.  8  Am.  & 
J3ng.  Enc.  Law  (2d  Ed.)  285-280.    The  au- 


thorities there  cited  establish  the  proposi- 
tion that  the  negligent  performance  of  a 
duty  Imposed  by  law,  or  assumed  by  con- 
tract or  wrongful  act,  may  render  the  per- 
son guilty  of  such  negligence  criminally  li- 
able. Of  course,  mere  negligence  does  not, 
but  criminal  negligence  does,  snpply  the 
place  of  Intention  or  guilty  knowledge,  un- 
der this  act.    Clark.  Or.  Law,  pp.  45-ia 

The  question  then  Is,  may  a  banker,  or 
an  officer  of  a  bank,  exempt  himself  from 
criminal  liability  under  the  statute,  by  in- 
tentionally absenting  himself  from  the  bank, 
and  abstaining  from  participating  in  Its 
management,  and  purposely  neglecting  to 
avail  himself  of  means  of  Information  as  to 
its  financial  condition,  or  by  showing  that. 
If  he  had  given  attention  to  Its  business, 
his  lack  of  fitness,  and  unfamlUarlty  with 
banking  methods,  would  not  enable  him  to 
ascertain  Its  true  condition?  The  mere 
statement  of  the  proposition,  It  seems  to  us. 
Is  Its  own  refutation. 

After  a  careful  examination  of  the  entire 
record,  the  writer  of  this  opinion  Is  thor- 
oughly convinced  that  the  offer  of  evidence 
made  by  the  defendant  and  refused  by  the 
court  amounts  to  nothing  more  than  this: 
That  the  defendant  was  Ignorant  of  the  In- 
solvency of  the  bank  because  he  willfully 
("willfully"  In  the  sense  of  "Intentionally") 
neglected  the  means  whereby  he  could  or 
might  have  ascertained  its  condition,  and 
paid  no  attention  whatever  to  Its  business, 
though  holding  himself  out  as  the  president 
of  a  solvent  Institution,  thereby  encourag- 
ing persons  to  deal  with  It;  or  bis  lack  of 
knowledge  arose  from  the  fact  that  his  ud- 
famlllarlty  with  business  methods  was  so 
pronounced  that  he  could  not  have  ascer- 
tained Its  true  condition  had  he  made  an 
examination  into  its  affairs,  but  would  have 
been  obliged  to  depend  (as  he  did)  upon 
statements  of  Its  solvency  made  to  him  by 
those  who  had  active  management  of  Its 
affairs.  A  person  cannot,  upon  such  a  pre- 
text, escape  the  natural  and  necessary  con- 
sequences of  his  own  voluntary  acts,  which, 
In  this  case,  clearly  amoimt  to  criminal  neg- 
ligence. In  line  with  the  other  authorities 
cited  In  support  of  this  conclusion.  Is  Carr 
V.  State,  supra,  which  In  all  essential  partic- 
ulars Is  on  all  fours  with  the  case  at  bar. 
The  opinion  contains  an  excellent  statement 
of  the  law  applicable  to  this  case  as  to  the 
duty  of  a  bank  officer  to  know  Its  financial 
condition,  and  any  excerpt  would  fall  to 
disclose  what  only  a  careful  reading  of  the 
entire  opinion  reveals.  See.  also,  State  v. 
Cadwell,  70  Iowa.  432.  44  N.  W.  700;  Same 
V.  Yetzer,  97  Iowa,  423,  66  N.  W.  737. 

It  may  be  true  that  in  the  management 
of  a  bank  the  power  of  its  president  is  less 
than  that  of  the  cashier.  But  we  submit 
that  the  president  cannot  shield  himself 
from  criminal  liability  by  casting  the  re- 
sponsibility of  failure  and  Insolvency  u|)on 
other  officers,  who  were  more  Immediately 


Digitized  by 


Google 


618 


61  PACIFIC  REPORTER. 


(Colo. 


and  directly  contributory  to  It,  by  a  plea  of 
ignorance  of  the  straits  into  wbicb  tlie  in- 
stitution has  fallen,  when  that  ignorance 
is  due  entirely  to  his  criminal  negligence  in 
failing  to  acquaint  himself  with  its  affairs, 
or  to  his  inal)ility,  natural  or  otherwise,  to 
acquire  knowledge  had  he  exercised  bis  fac- 
ulties to  that  end.  The  person  who  took 
the  deposit  in  question  was  an  employ^  of 
the  bank,  authorized  by  its  cheers  to  re- 
ceive deposits  into  the  bank  in  the  ordinary 
course  of  business.  Defendant,  as  presi- 
dent, either  Joined  in  conferring  this  author- 
ity, or,  with  knowledge  of  its  existence, 
acquiesced  in  it.  After  the  bank  was  in- 
solvent, and  after  defendant  knew  it,  or 
would  have  known  it,  had  he  not  kept  him- 
self in  ignorance  of  its  financial  condition 
by  criminal  negligence,  he  neither  revoked 
the  authority  of  the  teller,  nor  did  anything 
to  discourage  or  put  a  stop  to  the  taking 
of  deposits  by  closing  the  doors,  or  giving 
notice  that  deposits  would  not  be  received. 
By  such  conduct  he  clearly  assented  to  the 
reception  of  deposits.  It  was  not  essential 
to  a  conviction  that  he  should  assent  to  this 
particular  deposit,  or  that  he  should  have 
acquiesced  in  its  reception  after  he  obtain- 
ed actual  knowledge  that  it  had  been  made. 
His  recognition  of  the  general  authority  of 
the  teller  to  receive  deposits,  without  tak- 
ing any  steps  to  pre^-ent  such  action,  after 
he  knew,  or,  In  law.  Is  charged  with  knowl- 
edge, of  insolvency.  Is  an  assent  to  the  re- 
ception of  this  deposit  by  his  employe. 
State  r.  Sattiey,  supra.  My  conclusion  is 
that  the  ofTer  by  defendant  to  show  his  want 
of  knowledge  of  the  bank's  insolvency  was 
proi)erly  rejected,  for  the  facts,  if  admitted 
to  be  true,  furnish  no  excuse  or  Justifica- 
tion whatever.  In  the  light  of  his  own  ad- 
missions, for  his  not  knowing,  or  attempt- 
ing to  ascertain,  the  financial  condition  of 
the  bank,  and  tlmt  Instruction  No.  1ft,  under 
the  facts  in  evidence,  taken,  as  it  should  be, 
with  all  the  other  instructions,  was  right. 
Therefore  I  believe  the  Judgment  should  be 
atllrme<l. 

My  associates,  however,  while  agreeing 
with  me  as  to  tlie  general  law  of  the  case  as 
hereinbefore  declared,  are  of  opinion  that  the 
trial  court  erred  In  rejecting  the  testimony  of- 
fered by  the  defendant  to  show  what  steps 
he  had  taken  to  ascertain  the  solvency  of 
the  bank,  and  in  giving  instruction  numbered 
k;,  the  latter  i)art  of  which  they  Interpret  as 
laying  down  the  doctrine  that  the  president 
of  the  li.ink  is  practically  an  insurer  of  its 
solvency,  which  they  hold  is  not  the  law. 
Their  reasoning  for  this  conclusion  may  thus 
be  stated:  By  instrucilon  Xo.  10  tlie  jury 
was,  in  effect,  advised  that,  so  long  as  plain- 
tiff 111  error  retained  the  presulency  of  tiie 
liank,  he  was  presumed  to  know,  and  it  was 
his  duty  to  know,  its  condition  as  to  solvency 
or  insolvency.  Tills  practically  dednred  tliat 
at  all  times,  and  under  all  circumstances,  he 


was  conclusively  presumed  to  know  the 
financial  condition  of  the  bank,  without  re- 
spect to  what  steps  he  may  have  taken  to 
ascertain  this  fact,  which  Is  not  the  true 
rule;  for.  In  effect,  it  made  him  the  absolute 
guarantor  of  the  solvency  of  the  bank.  As 
an  official  of  that  institution,  he  was  bound 
to  exercise  that  reasonable  degree  of  care 
and  diligence  in  the  management  of  tlie  af- 
fairs of  the  bank  which  an  ordinarily  prudent 
person  would  do  in  like  circumstances.  This 
would  impose  upon  him  the  duty  of  exer- 
cising reasonable  care  and  diligence  for  the 
puri'ose  of  ascertaining  and  keeping  himself 
advised  regarding  i!s  financial  condition.  The 
knowledge  on  this  subject  which  could  have 
been  thus  obtained  he  is  presumed  to  pos- 
sess. As  a  witness  in  his  own  behalf,  he  was 
asked  to  state  what  the  value  of  the  assets 
of  the  bank  was  at  the  time  It  was  organized. 
Fie  was  also  interrogated  relative  to  the  in- 
formation he  gained  on  the  question  of  the 
solvency  of  the  bank  at  the  time  he  visited 
that  Institution.  He  was  further  Interrogat- 
ed regarding  the  statements  of  the  ofllcials 
who  appear  to  have  been  in  the  active  charge 
of  the  affairs  of  the  bank  relative  to  the  rep- 
resentations they  made  to  him  regarding  the 
value  of  the  securities  held  by  the  bank,  and 
If  tliey  stated  that  the  assets  were  more  tlian 
tile  liabilities.  He  was  also  asked  what  in- 
formation he  liad  with  respect  to  the  value 
of  loans  and  discounts  of  the  bank.  To  each 
of  these  questions  objections  were  Interiiosed 
on  behalf  of  the  state,  and  sustained.  That 
plaintiff  in  error  had  no  knowledge  regarding 
the  financial  condition  of  the  bank  at  tlie 
time  of  Its  failure  (which  want  of  knowledge 
resulted  from  his  own  acts  in  either  failing 
to  give  proper  attention  to  Its  management, 
or  in  intentionally  neglecting  to  ascertain  Its 
condition)  would  not  overcome  the  prima 
facie  case  made  by  the  state.  WTiether  or 
not,  however,  he  had  exercised  that  degree  of 
care  and  diligence  in  keeping  himself  informed 
regarding  lis  condition  which  an  ordinarily 
prudent  business  man  would  have  done,  was 
a  question  of  fact  for  the  jury  to  determine. 
If  he  had,  and  by  the  exercise  of  this  care  ol>- 
talned  Information  which  honestly  led  him  to 
believe  that  the  bank  was  solvent  at  the  time 
of  its  failure,  then  he  would  not  be  guilty, 
although  mistaken  In  his  judgment.  The  In- 
struction given  liy  the  court  Ignored  tills 
rule.  Tlie  evidence  above  noted  should  liave 
been  admitted,  as  it  tended  to  prove  what 
jteps  the  plaintiff  In  error  had  taken  in  the 
way  of  Informing  himself  regarding  the  sol- 
vency of  the  oank.  It  will  thus  be  seen  that, 
while  the  members  of  the  court  are  In  har- 
mony as  to  tlie  law  governing  the  case,  tiiey 
differ  In  their  Interpretation  of  the  Instruction 
noted,  and  as  to  the  character  of  the  evidence 
offered  and  rejected.  Tlie  majority  holding 
there  was  error  of  the  trial  court  in  these 
respi'cls.  the  judgment  should  be  reversed, 
and  the  cause  remanded;  and  it  is  so  ordered. 
Reversed. 
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WEIR  et  al.  t.  IRON  SPRINGS  CO.  et  al. 

(Supreme  Court  of  Colorndo.     June  4,   1900.) 

TRUST     DEEDS— POWER     IN     yORTOAQOR     TO 

SELL— EXECUTION  OF  POWER— DEFAULT— 

WAIVER— ADDITIONAL,  SECURITY. 

1.  A  Stipulation,  in  a  deed  of  trust,  that  the 
mortKaijor  should  be  allowed  to  sell  a  part  of 
the  mortgaceU  premises  free  of  the  mortgage 
lien,  for  cash,  or,  when  not  for  cash,  for  at 
least  one-fourth  cash  and  balance  secured  by  a 
trust  deed  on  the  premises  conveyed,  to  be, 
with  a  certain  proportion  of  the  cash  received, 
assigned  to  the  trustee  for  the  benefit  of  the 
nioi-tgagee,  the  Uen  on  the  trust  deed  to  be 
i-eleased,  does  not  authorize  the  sale  of  a  part 
of  the  mortgagetl  premises  by  the  mortgagor 
by  a  bond  for  a  deed,  providing  for  one-fourth 
in  cash  and  the  deposit  in  escrow  of  the  mort- 
gagor's deed,  to  be  delivered  on  the  payment 
of  the  balance;  and  the  grantee,  the  trust  deed 
being  of  record,  acquired  no  right,  as  against 
the  trustee,  to  require  the  latter  to  release  the 
premises  from  the  lien  of  the  mortgage. 

2.  A  trust  deed  provided  that,  until  default, 
the  iportgagor  should  have  the  right  to  sell_  a 
part  of  the  mortgaged  premises,  free  from  in- 
cumbrani'es.  on  payment  of  a  certain  part  of 
the  purchase  price  to  the  mortgagee.  The 
mortgagor  executed  a  chattel  mortgage  to  se- 
cure certain  sums  advanced  by  the  mortgagee 
to  pay  taxes  and  interest,  which,  by  the  terms 
of  the  trust  deed,  it  was  the  duty  of  the 
mortgagor  to  pay,  failure  to  pay  which  consti- 
tuted a  default  in  the  mortgage.  Held,  the 
acceptance  of  the  chattel  mortgage  constitut- 
e<l  a  waiver  of  such  defaults  as  occurred  prior 
to  the  execution  thereof,  and  one  purchasing 
from  the  mortgagor  after  a  default  in  the 
payment  of  taxes  liecominfr  delinquent  subse- 
quent thereto  acquired  no  right,  as  against  the 
mortgagee,  to  require  the  latter  to  release 
the  conveyed  premises  from  the  Men  of  the 
trust  deed,  on  payment  to  it  of  the  proportion 
of  the  purchase  price. 

Error  to  district  eoort,  El  Paso  county. 

Action  by  Robert  D.  Weir  and  another 
against  the  Iron  Springs  Company  and  others. 
From  a  judgment  dismissing  their  complaint, 
plaintiffs  bring  error.    Affirmed. 

This  action  was  commenced  by  plaintiffs  in 
error  for  the  purpose  of  obtaining  a  decree 
releasing  certain  real  estate  in  an  addition  to 
the  town  of  Manltou  from  a  mortgage  lien, 
and  to  set  aside  the  proceedings  foreclosing 
such  mortgage,  so  far  as  It  affected  the  sub- 
ject-matter of  the  controversy.  From  a  de- 
cree dismissing  their  complaint,  and  denying 
the  relief  demanded,  they  bring  the  case  here 
for  review  on  error.  The  facts  upon  which 
the  rights  of  the  respective  parties  depend 
will  be  found  in  the  opinion,  in  connection 
with  the  questions  determined. 

.T.  W.  Ady  and  John  K.  Vanatta,  for  plain- 
tiffs in  error.  A.  E.  Pattlson,  for  defendants 
in  error. 


GABBERT,  J.  April  1,  1896,  the  Iron 
Springs  Company  executed  a  deed  of  trust 
upon  certain  real  estate,  which  Included  that 
In  controversy,  to  the  Metropolitan  Trust 
Company,  for  the  purpose  of  security  certain 
bonds.  This  deed  of  trust,  as  subsequently 
amended,  provided,  so  far  as  necessary  to  no- 
tice at  present,  that  the  mortgagor  was  at 
liberty  to  make  sales  of  parcels  of  the  mon- 


gaged  premises,  and  to  procure  the  release  oi 
the  property  so  sold  from  the  Hen  of  the  mort- 
gage, upon  the  terms  therein  provided.  These 
terms,  so  far  as  material  to  the  questions  now 
considered,  were  to  the  effect  that  no  sale  of 
any  parcels  of  the  real  estate  Included  in 
the  mortgage  should  be  made  for  less  than 
one-fourth  cash;  that  deferred  payments  on 
the  property  eo  sold  should  be  secured  by  a 
deed  of  trust  thereon,  as  a  first  lien;  that  the 
notes  taken  for  the  unpaid  purchase  price 
should  be  payable  in  gold  coin,  and  bear  in- 
terest at  a  specified  rate;  that  a  certain  pro- 
portion of  the  cash  paid,  together  with  notes 
taken,  were  to  be  transferred  to  and  held  by 
the  trustee,  which,  upon  receipt  thereof,  was 
to  execute  a  release  of  the  deed  of  trust  of  the 
Iron  Springs  Company  on  the  property  so 
aold.  February  20.  1805,  a  bond  for  a  deed 
was  made  by  the  Iron  Springs  Company  to 
plaintiff  Weir,  as  trustee,  by  which  the  for- 
mer agreed  to  sell  and  convey  to  the  latter 
the  premises  in  question  for  the  sum  of 
$4,000,  to  be  paid  as  follows:  $1,000  on  or 
before  March  20,  1893,  $1,000  on  or  before 
March  20,  1896,  $1,000  on  or  before  March 
20,  1897,  and  $1,000  on  or  before  March  20, 
1898,  with  Interest  on  the  deferred  payments 
at  the  rate  of  8  per  cent.  i)er  annum.  March 
18.  lS9fi,  plaintiffs  paid  the  Iron  Springs  Com- 
pany the  first  payment,  as  provided  in  the 
bond,  and  gave  their  notes  for  the  remainder 
of  the  purchase  price,  in  accordance  with  the 
terms  and  conditions  of  the  bond.  On  July 
11,  1893,  the  Iron  Springs  Company  executed 
a  deed  to  plaintiffs  for  the  premises  In  con- 
troversy, and  later  deposited  it  in  escrow  with 
defendant  Frost,  with  Instructions  to  deliver 
the  same  to  the  grantees  upon  payment  of  the 
balance  of  the  purchase  price.  In  accordance 
with  the  terms  and  conditions  of  the  bond. 
On  March  13.  1896,  plaintiffs  tendered  to 
Frost  the  balance  of  the  purchase  price  due 
upon  the  premises,  and  demanded  the  deed, 
which  he  refused  to  deliver.  August  21  st 
following,  the  Iron  Springs  Company  received 
from  Frost  this  deed.  Plaintiffs  then  paid 
to  this  company  the  balance  of  the  purchase 
price,  with  interest,  and  received  the  deed. 
Thereupon  the  Iron  Springs  Company  trans- 
mitted to  the  trustee  this  sum,  with  the  re- 
quest that  it  execute  and  return  a  release  of 
the  deed  of  trust  upon  the  premises  in  dis- 
pute, which  request  was  refused,  and  the  re- 
mittance returned  to  the  Iron  Springs  Com- 
pany, which,  in  turn,  repaid  the  same  to  the 
plaintiffs,  who  subsequently  tendered  it  to  the 
trustee,  which  tender  was  again  refused. 
Subsequent  to  these  acts,  the  deed  of  trust 
was  foreclosed. 

The  first  question  to  determine  Is,  what 
rights  have  plaintiffs  acquired  under  and 
by  virtue  of  their  contract  entered  into 
with  the  Iron  Springs  Company,  or  the  de> 
posit  of  the  deed  in  escrow  with  Frost, 
Independent  of  any  other  considerations,  or 
subsequent  action  upon  their  part?  The 
stipulation  in  the  deed  of  trust,  respecting 
sales  of  parcels  of  the  mortgaged  premises. 
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authorized  the  Iron  Springs  Company  to  sell 
and  transfer  title  to  the  premises  In  dispute, 
dim-barged  of  the  lien  of  the  deed  of  trust 
(\Vo<Mlward  v.  Jewell.  140  U.  S.  247,  11  Sup. 
Ct.  7H4,  35  L.  Ed.  47S),  provided,  however, 
that  the  sale  was  made  strictly  in  accord- 
ance wltli  the  terms  and  conditions  of  the 
deed  of  ti'ust,  upon  compliance  with  which 
a  release  thereof  was  to  be  executwl  by  the 
trustee  (1  Jones,  Mortg.  |  7'J).  In  other 
words,  this  stipulation  authorized  tlie  mort- 
gagee to  convey  )>ortions  of  the  mortgaged 
premises,  free  and  clear  of  the  mortgage 
lien,  upon  certain  terms  and  conditions. 
When  not  for  cash,  the  deterred  payments 
were  to  be  secured  by  mortgage  or  deed 
of  trust  upon  the  premises  conveyed,  which, 
with  the  notes  for  such  payments,  together 
with  a  certain  proportion  of  the  cash,  were 
to  be  transferred  to  the  trastee.  in  lieu  of 
the  mortgage  lien  ui>on  the  premises  so 
sold.  The  contract  entered  into  originally 
between  the  Iron  Springs  Company  and 
plaintiffs  did  not  contemplate  any  such  an 
arrangement;  on  the  contrary,  for  the  de- 
ferred payments  they  ^ave  only  their  in- 
dividual notes.  There  Is  no  provision.  In 
this  stipulation  in  the  trust  deed,  which 
required  the  trustee  to  recognize  any  con- 
tract made  between  the  Iron  Springs  Com- 
pany and  the  plaintiffs  with  re8i>ect  to  the 
deposit  of  the  deed  in  escrow,  to  be  deliv- 
ered upon  payment  of  the  sums  s|>e<-tfled; 
in  short,  as  to  the  deferred  payments  there 
was  no  attempt  whatever  to  comply  with 
the  stipulation  In  the  deed  of  trust,  empow- 
ering the  mortgagor  to  >ell  parcels  of  the 
mortgaged  premises,  discharged  of  the  lien 
of  the  deed  of  trust.  It  was  upon  record. 
Plaintiffs  were  bound  to  take  notice  of  its 
provisions,  and  in  fact,  as  the  evidence 
discloses,  did  examine  a  copy.  The  contract 
of  February  20,  18}>5.  not  being  one  which" 
the  trustee  was  bound  to  recognize  under 
the  stipulation  In  the  deed  of  trust  relative 
to  paitial  releases,  plaintiffs  are  not  entitled 
to  the  relief  demanded  by  virtue  of  any  of 
the  terms  and  conditions  of  that  contract. 
The  same  is  true  with  resi)ect  to  the  deposit 
of  the  deed  In  escrow.  None  of  the  author- 
ities cited  by  counsel  for  plaintltrs,  in  sup- 
l)ort  of  their  proposition  that  they  acquired 
rights  under  the  contract  of  February  20, 
181KV,  or  the  deposit  of  tlie  deed  witli  Frost, 
contravene  this  conclusion,  but,  on  the  con- 
trary, supi>ort  it.  In  those  cases  it  was  held, 
as  we  decide  here,  that  a  mortgage  authoriz- 
ing the  mortgagor  to  sell  parcels  of  the  mort- 
gaged premises  upon  certain  terms,  and  ol>- 
taln  a  release  of  the  mortgage  lien  on  the 
premises  so  sold,  conferred  power  upon  tlie 
niortgiigor  to  sell,  free  and  clear  of  the  lien 
created  l)y  the  mortgage,  only  upon  the 
terms  an<l  conditions  siM-cliictl  in  tlie  mort- 
gage, and,  the  sales  having  lieen  made  in 
accordance  with  the  iirovisions  of  the  mort- 
gage with  resi)c<'t  tlii-reto.  tlie  vendee  was 
entitled  to  have  the  projierty  purcimsed  dis- 
charged of   the   mortgiijjo  lien.    Vawter   v. 


Crafts,  41  Minn.  14,  42  N.  W.  483;  Crisman 
v.  Hay  (a  C.)  43  Fed.  522;  Nlms  v.  Vaughn, 
40  Mich.  3.">tJ;  I.«ne  v.  Allen,  102  111.  42(5,  44 
X.  K  831;  Clark  v.  Fontaln  iMass.)  10  N. 
E.  831.  We  recognize  this  doctrine  to  Ita 
full  extent,  but  it  cannot  avail  plaintiffs, 
for  the  simple  reason  that  the  deed  of  trust 
by  the  Iron  Springs  Company  did  not  au- 
thorize the  mortgagor  to  sell  the  premises 
in  controversy  on  the  terms  mentioned  in 
the  contract  of  February  20,  18{>5,  or  to 
secure  deferred  payments  by  depositing  the 
deed  In  escrow;  and  hence  neither  the  bond 
for  a  deed  nor  the  escrow  agreement  initiat- 
ed rights  in  the  plaintiffs  which  obligated 
the  trustee,  upon  compliance  with  the  terms 
and  conditions  of  either,  to  release  tlie  deed 
of  trust  upon  the  premises  so  sold. 

The  next  question  presented  is  whether 
plaintiffs  are  entitled  to  relief  by  virtue  of 
the  payment  of  the  last  three  Installments 
of  the  purchase  price,  the  tender  thereof 
to  the  trustee,  and  the  demand  for  a  release 
of  the  deed  of  trust  upon  the  premises  In 
controversy.  The  deed  of  trust  provided: 
"Until  default  shall  be  made  by  the  Springs 
Company,  as  specified  herein,  and  at  any 
time  when  no  such  default  shall  exist,  the 
Springs  Company  shall  at  all  times  lie  at  lib- 
erty to  make  sales.  In  its  discretion,  of  its  real 
and  personal  property  hereby  conveyed  In 
trust,  and  to  procure  the  release  of  the  prop- 
erty 80  sold  by  the  trustee  In  the  manner 
and  upon  the  terms  herein  provided."  The 
solution  of  this  question  depends  primarily 
upon  whether  or  not,  on  the  tender  to  Frost, 
at  the  time  of  the  payment  to  the  mort- 
gagor, August  21,  1896,  or  when  the  tenders 
were  made  to  the  trustee,  the  Iron  Springs 
Company  was  in  default  in  the  performance 
of  any  of  the  conditions  upon  It  Imposed 
by  the  deed  of  trust.  The  reservation  in 
a  mortgage,  authorizing  the  mortgagor  to 
convey  parcels  of  the  mortgaged  premises 
free  and  clear  of  the  mortgage  lien,  ujion 
the  terms  and  conditions  defined  in  the  mort- 
gage, confers  an  express,  but  limited,  au- 
thority, which  can  only  be  exercised  within 
the  terms  of  the  power  reserved  to  the  mort- 
gagor. 1  Jones,  Mortg.  S  981.  It  follows, 
therefoi-e,  that  If,  at  the  time  plaintiffs  ten- 
derwl  the  money  to  Frost  made  the  payment 
of  Atigust  21,  l«Mi,  and  at  the  time  of 
tendering  tlie  same  to  the  trustee,  the  mort- 
gagor was  In  default  in  tlie  iH»rformance 
of  <'ondltlons  iniiwscrt  by  the  dee<l  of  trust. 
Its  iwwer  to  sell,  free  and  clear  of  the  lien' 
of  the  deed  of  triist,  did  not  exist.  I'ierce 
V.  Kneeland.  10  Wi.s.  072.  This  inatrunient 
provided  that  the  mortgagor  should  dis- 
charge tlie  taxes  levied  ui>on  the  mortgaged 
premises  before  the  same  became  <lelln- 
(luent.  The  Interest  on  tlie  bonds  secnre<l 
by  the  deed  of  trust  was  payable  semian- 
nually, on  tlie  1st  .lay  of  ()<'tol)er  and  April 
of  each  year.  Hy  the  terms  of  the  deed 
of  trust  the  mortgagor  could  sell  the  prem- 
ises in  dispute  for  cash.  The  aggregate  of 
the  lust  three  payments  to  the  Iron  Springs 
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Company  and  the  amount  tendered  Frost 
«nd  the  trustee  was  all  the  latter  could  de- 
mand ns  a  condition  precedent  to  releasing 
the  premises  purchased  by  plaintiffs  from 
the  Hen  of  the  deed  of  trust.  This  payment 
was  first  tendered  to  the  defendant  Krost 
upon  the  13th  day  of  March,  180i>.  He  re- 
fused to  accept  It.  The  tender  was  made 
him  l)ecause  the  deed  from  the  Iron  Springs 
Company  to  the  plaintiffs  had  been  deposit- 
ed with  him  in  escrow.  Aujcust  2l8t  follow- 
ing, plaintiffs  paid  the  president  of  the  Iron 
ijpiings  Company  the  sum  originally  tender- 
ed I-'rost,  with  Interest.  This  sum  was  at 
onc-e  transmitted  to  the  trustee,  with  a  re- 
«iuest  for  a  release  of  the  deed  of  trast 
upon  tlie  premises  purchased  by  plaintiffs, 
which  was  refused,  and  the  money  returned 
to  the  <-ompauy.  Counsel  for  plaintiffs  con- 
tend that  the  Iron  Springs  Company,  on  each 
of  these  dates,  was  not  In  default  in  the 
performance  of  any  of  the  conditions  Im- 
posed by  the  deed  of  trust.  This  proposition 
U  based  upon  the  fact  that  on  the  26th  day 
of  N'oveml)er.  189i>,  the  Iron  Springs  Com- 
pany executed  and  dellvere<l  to  the  defend- 
ants Frost  and  Feltz,  as  trustees,  a  chattel 
mortgage  upon  personal  property  as  addi- 
tional security  for  the  payment  of  the  bonds 
of  the  Iron  Springs  Company,  and  also  for 
the  purpose  of  securing  the  mortgagees  the 
repayment  to  them  of  moneys  advanced  for 
taxes  and  Insurance  on  the  property  of  the 
mortgagor,  originally  Incumbered  to  secure 
these  bonds.  The  Iron  Springs  Company 
failed  to  pay  the  taxes  assessed  against 
the  real  estate  described  in  the  deed  of 
trust  for  the  years  18»4  and  1895.  It  de- 
faulted in  the  payment  of  Interest  maturing 
October,  1805.  and  April,  1886.  The  most 
that  can  be  claimed,  as  to  the  effect  of  the 
execution  and  acceptance  of  the  chattel 
mortgage  to  the  defendants  Frost  and  Peltz, 
is  that  It  resulted  in  a  waiver  of  all  de- 
faults existing  on  the  part  of  the  Iron 
Springs  Company  at  the  time  It  was  execut- 
ed and  delivered.  It  was  not  Intended  to 
waive  any  defaults  which  might  occur  in 
the  future.  On  March  13,  ISfKl.  the  first 
half  of  the  taxes  for  the  year  1895  upon 
the  mortgaged  premises  was  delinquent. 
Therefore,  if  the  tender  to  Frost  upon  that 
date  was  one  which  the  trustee  in  the  deed 
of  trust  was  bound  to  recognize,  provided 
that  on  this  date  the  conditions  were  such 
that  the  plaintiffs  were  entitled  to  a  release 
of  the  deed  of  tnist  by  virtue  of  such  tender. 
It  was  of  no  avail,  l)ecause  of  the  default 
of  the  Iron  Springs  Company  in  the  re- 
spect noticed.  August  21st  following,  the 
date  of  the  i)ayniciit  to  the  Iron  Springs 
Comi>any,  which  was  at  once  trausmitte<I 
to  the  trustee,  as  also  at  the  time  of  tlie 
tender  by  plaintiffs  to  the  latter,  the  whole 
of  the  taxes  for  1K:>5  were  delinquent,  and 
tlie  interest  maturing  .Vprll  1st  preceding 
was  iinpaiil.  So,  conceding  tliat  tlie  execu- 
tion of  tlic  cluittcl  niortgiige  was  a  waiver 
of  all  defaults  existing  at  the  time  it  was 


given,  inasmuch  as  It  did  not  affect  defaults 
subsequently  occurring,  the  plaintiffs  cannot 
enforce  rights  by  virtue  of  Its  execution  and 
delivery.  I'nder  the  facts  relative  to  the 
defaults  of  the  mortgagor.  It  had  no  author- 
ity to  sell  the  premises  In  dispute,  free  and 
clear  of  the  mortgage  lien,  on  March  13, 
181K1,  or  on  either  of  the  dates  the  money 
was  paid  to  it  or  tendered  the  trustee. 

The  next  and  final  question  to  determine  is 
whether  or  not  any  arrangement  was  entered 
into  between  the  plaintiffs  and  parties  au- 
thorized to  represent  the  bondholders,  by 
which  an  agreement  to  purchase  the  prem- 
ises in  controversy  was  effected  upon  terms 
and  conditions  different  from  those  providecl 
in  the  deed  of  trust,  which  can  be  enforced 
in  this  action.  It  Is  contended  by  counsel 
for  plaintiffs  in  error  that  defendants  Frost 
and  Peltz  were  the  representatives  of  the 
bondholders  and  the  trustee,  and,  as  such 
representatives,  had  authority  to  consent  to 
the  arrangement  entered  into  between  the 
Iron  Springs  Company  and  plaintiffs,  and 
that,  therefore,  this  agreement  should  now  be 
enforced,  even  though  It  does  not  comply 
with  the  terms  and  conditions  of  the  deed 
of  trust,  which  authorized  the  Iron  Springs 
Company  to  sell  portions  of  the  mortgaged 
premises  free  and  clear  of  the  mortgage  lien. 
It  is  doubtful  If  the  plaintiffs  are  entitled 
to  have  this  question  considered,  because 
their  complatait  seems  to  have  been  drawn 
solely  upon  the  theory  that  the  bond  for  a 
deed,  under  which  plaintiffs'  rights  were  in- 
itiated, is  a  contract  which,  by  the  terms  and 
conditions  of  the  deed  of  trust,  can  be  en- 
forced. It  Is  not  necessary,  however,  to  go 
Into  an  analysis  of  the  pleadings  for  the  pur- 
pose of  determining  this  question,  as  it  18 
evident,  from  the  testimony,  that  plaintiffs 
never  entered  Into  the  agreement  for  the  pur- 
chase of  these  premises  relying  upon  any 
representations  made  by  either  of  the  defend- 
ants Frost  or  Peltz  that  such  agreement,  al- 
though not  complying  with  the  terms  and 
conditions  of  the  deed  of  trust,  would  never- 
theless be  recognized  by  the  bondholders. 
For  tills  reason  It  Is  not  necessary  to  deter- 
mine what  the  relation  of  tliese  defendants 
may  have  been  to  the  bondholders  or  the 
trustee,  or  what  authority  they  may  have  had 
to  represent  either  of  these  parties  with  re- 
spect to  the  mortgaged  premises. 

The  evidence  as  to  what  occurred  between 
plaintiffs  and  the  defendants  Frost  and  Peltz 
is.  briefly,  as  follows:  Weir  testifies  that 
he  made  inquiries  of  Ifrost,  prior  to  the  pur- 
chase, relative  to  the  Interest  on  bonds  and 
taxes  on  the  mortg-Tged  premises,  and  that 
Fi-ost  advised  him  to  purchase,  because  he 
tliought  the  premises  were  worth  the  sum 
agreiHl  to  be  paid;  that  he  was  also  told  by 
Fro-it  tiiat  the  comjiany  was  not  in  default 
at  the  time  of  this  conversati<m.  He  claims 
that,  at  tlie  time  of  the  execution  of  flie  bond 
for  (lee<l.  he  was  not  aware  of  the  fact  that 
the  deed  of  trust  made  no  provision  for  an.v 
such  an  instrument,  or,  rather,  as  he  subse- 
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qnently  explained,  he  considered  that  a  bond 
for  a  deed  would  be  the  same  as  a  deed  and 
trust  deed  together;  that,  according  to  the 
terms  and  conditions  of  the  deed  of  trust,  he 
knew  that,  to  secure  the  deferred  payments 
of  the  purchase  price  for  the  premises  In  con- 
troTersy,  a  deed  of  trust  should  be  given,  and 
that  the  Iron  Springs  Company  should  certify 
to  the  trustee  a  report  of  the  sale  of  the  prem- 
ises which  he  desired  to  purchase.  In  short, 
it  appears  from  his  own  testimony  that  he 
familiarized  himself  with  the  terms  and  con- 
ditions of  the  deed  of  trust,  upon  which  the 
Iron  Springs  Company  might  sell  free  and 
clear  of  the  deed  of  trust,  and  that  he  was 
fully  aware  that  the  bond  for  a  deed  did  not 
comply  with  any  of  its  conditions  In  this  re- 
spect. The  testimony  of  plaintiff  Heistnnd  on 
the  subject  under  consideration  is  to  the  effect 
that,  prior  to  the  purchase,  the  only  person 
with  whom  he  conferred  regarding  the  title  to 
the  property  was  the  president  of  the  Iron 
Springs  Company,  from  whom  he  learned  that 
the  company  had  the  right  to  sell  the  premises 
In  dispute;  but  he  does  not  claim  that  he 
made  any  inquiry  for  the  purpose  of  acquaint- 
ing himself  with  the  terms  and  conditions 
upon  which  title,  free  and  clear  of  the  deed 
of  trust,  could  be  acquired.  He  also  states 
that  he  had  a  conversation  with  Frost,  who 
advised  him  to  buy,  liecause  the  price  agreed 
upon  was  reasonable,  and  that  he  would 
make  arrangements  to  let  him  have  the  mon- 
ey to  make  the  contemplated  Improvements. 
Neither  of  the  plaintiffs  claims  to  have  had 
any  conversation  with  Peltz,  which  is  material 
to  consider.  It  will  be  observed  that  neither 
of  them  claims  that  Frost  advised  them  that 
the  contract  which  they  entered  Into  with 
the  Iron  Springs  Company  could  be  enforced, 
as  against  the  trustee  or  bondholders,  so  as 
to  release  the  property  purchased  from  the 
lien  of  the  deed  of  trust,  or  that  such  con- 
tract would  be  recognized  by  the  bondholders 
independent  of  the  deed  of  trust.  Frost  tes- 
tifies: That  In  November,  1895,  plaintiff 
Weir  came  to  him,  and  talked  about  buying 
the  premises  In  dispute,  and  asked  him  re- 
garding Its  value.  Something  was  said  about 
tlUe,  and  Weir  asked  him  what  be  meant,  to 
which  be  replied  that  It  would  be  necessary 
to  obtain  a  release  of  the  deed  of  trust,  and 
that  be  also  advised  him  what  he  understood 
was  the  process  by  which  this  release  could 
be  obtained.  That  afterwards  one  or  the 
other  of  the  plaintiffs  informed  him  that  they 
had  concluded  to  take  their  chances  by  taking 
a  bond  for  a  deed,  and  later  told  him  they 
thought  the  mortgagor  would  discharge  the 
taxes  so  they  could  get  a  release.  Why  the 
deed  executed  by  the  Iron  Springs  Company 
was  deposited  with  Frost  in  escrow  is  not 
free  from  dispute,  but  It  does  not  appear  that 
this  deposit  was  made  pursuant  to  any  under- 
standing or  arrangement  that  the  bondholders 
should  recognize  the  agreement  entered  Into 
between  the  Iron  Springs  Company  and  the 
plaintiffs,  as  evidenced  by  the  bond  for  a 


deed.  The  evidence  of  defendant  Peltz,  so 
far  as  It  Is  necessary  to  notice,  la,  in  effect: 
That  in  September  or  October,  1895,  he  had 
a  conversation  with  plaintiffs  at  Colorado 
Springs,  at  which  Weir  spoke  of  obtaining 
a  deed  of  the  property,  and  a  release  of  the 
deed  of  trust.  In  reply  to  which  he  told  him 
that  he  could  not  get  a  release  at  that  time, 
because  the  mortgagor  was  In  default,  and 
it  would  be  necessary  for  it  to  pay  up  all  ar- 
rears before  the  trnst  company  would  execute 
a  release;  that  the  Interest  maturing  on  the 
Ist  of  October  would  also  have  to  be  taken 
care  of.  That  he  said  to  Mr.  Weir  that,  if 
he  made  improvements  without  the  defaults 
being  arranged,  they  would  do  so  at  their 
peril,  to  which  Weir  replied  (employing  the 
language  of  the  witness),  "They  were  In  a 
bad  box."  Neither  of  the  plaintiffs  contro- 
verts the  above  statements  of  the  defendants 
Frost  and  Peltz.  This  evidence  certainly 
does  not  tend  to  establish  the  claim  that  plain- 
tiffs were  led  to  believe  that  their  contract 
with  the  Iron  Springs  Company  would  be 
recognized  as  one  binding  upon  the  bond- 
holders. Independent  of  the  deed  of  trust. 
Neither  does  It  tend  to  support  their  claim 
that  the  acts  of  either  Frost  or  Peltz  misled 
them,  to  their  Injury.  On  the  contrary.  It 
clearly  appears  that  they  understood  fully 
how  the  purchase  must  be  made  from  the 
Iron  Springs  Company,  whereby  the  release 
of  the  deed  of  tnist  could  be  obtained,  but. 
for  some  unexplained  reason,  chose  to  take 
their  chances  by  entering  into  the  contract 
which  they  did.  For  this  reason,  as  we  have 
already  noticed,  it  is  unnecessary  to  deter- 
mine what  authority  Peltz  and  Frost  had.  rel- 
ative to  entering  into  a  contract  on  behalf 
of  the  bondholders  for  the  purchase  of  the 
premises  by  plaintiffs,  because  neither  of  them 
attempted  to  enter  Into  any  such  contract 
as  the  representative  of  the  beneflciarles  In 
the  deed  of  trust.  Neither  is  it  necessary  to 
consider  the  question  of  estoppel,  argued  by 
counsel  for  plaintiffs,  as,  from  the  facts 
clearly  established  by  the  evidence,  they  are 
not  in  a  position  to  invoke  relief  upon  this 
ground.  We  fully  recognize  that  plaintiffs 
will  suffer  a  considerable  loss  by  reason  of 
the  foreclosure  of  the  deed  of  trust,  and 
their  failure  to  obtain  a  release  upon  the 
premises  which  they  purchased,  for  which 
a  part  of  the  purchase  money  has  been  paid, 
and  a  considerable  sum  expended  in  the  way 
of  improvements.  The  position,  however,  in 
which  they  are  placed,  is  the  result  of  their 
own  negligence  and  failure  to  exercise  ordi- 
nary business  prudence.  The  premises  they 
purchased  were  incumbered,  of  which  they 
were  fully  aware;  they  knew  what  steps 
had  to  be  taken  in  order  to  secure  title,  free 
of  this  Incumbrance;  no  one  has  misled 
them;  and  the  courts  are  powerless  to  extri- 
cate them  from  a  difficulty  for  which  they, 
alone,  are  responsible.  The  Judgment  of  the 
district  court  must  be  affirmed,  and  it  is  so 
ordered.    Affirmed. 
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WHBELBB  et  al.  r.  MA-YHEB  et  aL 

(Court  of  Appeals  of  Colorado.    Tune  11.  1900.) 

TRCSTS— CONVERSION' -EXCES?IVE    DECKER— 
PLEADING— GENERAL.  DENIAL. 

1.  A  corporation  nssisned  a  olaini.  due  it 
from  a  city,  to  the  defendant  as  tnistoe,  to 
pay  the  interest  on  an  indebtedness  due  from 
the  oorporatiou,  and  to  create  a  «iuking  fund 
for  the  pa.vmont  of  the  principal.  In  an  action 
by  the  creditor's  assignees  aciinst  a  bank  and 
the  trustee,  the  complaint  alleged  that  the 
banli  bad  receired  $755  of  the  trust  funds 
from  the  trustee,  with  notice  of  the  trust, 
contrary  to  its  terms*,  and  that  the  trustee 
had  converted  !f2,100  to  his  own  use.  Plain- 
tiffs' evidence  showed  that  the  trustee  had  re- 
ceived the  full  amount  due  the  corporation. 
about  $5,000,  from  which  the  tnistee  paid 
the  bank  .^755  in  settlement  of  its  claim  aRniust 
the  corporation,  and  the  trustee's  uncontradict- 
ed testimony  showed  that  he  had  paid  an 
amount  about  equal  to  that  charged  in  the 
complaint  to  the  other  creditors.  Thereupon 
plaintiffs'  counsel  asked  for  a  decree  for  $2,105 
against  the  trustee,  and  for  $837  against  the 
bank.  The  court  so  ordered,  and  then  en- 
teerd  a  decree  for  $4,332  against  the  trustee, 
and  for  $1,068  against  the  bank.  Held  that  the 
decree  was  erroneous,  since  It  was  for  an 
amount  about  twice  that  charged  in  the  com- 
plaint, and  for  more  than  plaintiffs'  own  evi- 
dence showed  that  the  trustee  had  received, 
and  since  it  gave  the  trusteo  no  credit  for  the 
money  which  his  uncontradicted  testimony 
showed  he  had  paid  to  creditors. 

2.  In  an  action  for  the  conversion  of  trust 
funds,  defendant  may  prove  that  he  appropri- 
ated the  funds  in  acrordauce  with  the  trust, 
under  a  general  denial. 

Error  to  district  court.  Weld  county. 

Action  by  William  Mayher  and  others 
against  Charles  H,  Wheeler  and  another  for 
conversion  and  misappropriation  of  trust 
fimds.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Reversed. 

James  E.  Garrlgties,  for  plaintiffs  In  error. 
Patton  &  Esteb  and  Felker  &  Dayton,  for 
defendants  in  error. 


BISSELL,  P.  X  Tlie  sole  question  to  which 
counsel  have  addressed  themselves  in  their 
argument  respects  the  proof  which  may  be 
made  under  a  general  denial.  The  appeal 
will  be  made  to  turn  on  a  different  consid- 
eration, and  w^e  shall  only  discuss  or  decide 
one  phase  of  the  scope  of  a  general  denial, 
and  the  proof  properly  admissible  under  It. 
We  do  not  care  to  undertake  to  lay  down 
the  general  rule.  It  Is  a  very  dob.itable 
matter,  on  which  courts  might  easily  dis- 
agree, and  support  their  conclusions  by  argu- 
ments of  apparently  eciual  force,  and  we  pre- 
fer to  await  the  detormln.itlou  of  the  su- 
preme court,  when  the  question  Is  one  of 
such  universal  Interest.  If  it  was  necessary, 
we  should  not  attempt  to  avoid  It;  but  since 
the  appeal  Is  resolvable  on  other  considera- 
tions, and  we  shall  order  a  repleader,  we 
feel  (juite  at  liberty  to  omit  the  discussicm, 
or  any  other  decision  of  the  matter  than 
that  which  appears  In  the  opinion. 

In  stating  tlie  complaint  and  the  evidence 
we  shall  go  no  further  than  Is  required  to 


clearly  exhibit  tbe  coatroTersy.  Prior  to 
1898  the  Greeley  Electric  Light  Company 
was  Indebted  to  Warren  Carrier  or  his  es- 
tate in  a  considerable  sum.  The  corporation 
was  likewise  indebted  to  some  of  the  banks 
iQ  Greeley  in  a  further  amount.  To  secure 
these  debts  the  corporation  executed  mort- 
gages on  real  estate,  on  the  plant,  and  on 
sundry  chattels.  There  w^as  a  foreclosure 
of  these  securities,  but  the  sale  left  about 
$11,000  unpaid,  of  which  different  portions 
were  due  to  the  different  parties.  The  com- 
plaint set  up  the  corporate  character  of  the 
light  company,  the  interest  of  Currier  and 
his  estate,  the  title  which  passed  to  the  pur- 
chasers, and  the  relations  which  Gale  and 
Charles  H.  Wheeler,  who  is  one  of  the  de- 
fendants, sustained  to  the  light  company 
and  to  the  creditors.  All  matters  of  record 
were  admitted.  After  the  sale  the  light 
company  attempted  to  make  some  provision 
for  the  payment  of  the  interest  on  $11,000, 
and  to  provide  a  fund  for  its  ultimate  liqui- 
dation. To  this  end  the  company,  acting  In 
its  corporate  capacity,  on  the  1st  of  Sep- 
tember, 1893,  executed  to  Gale  a  written 
authority,  substantially  providing  that  for  a 
valuable  consideration  the  company  assign- 
ed and  transferred  to  him  $175  per  month 
of  the  money  due  It  monthly  from  the  city 
of  Greeley  for  arc  lights,  and  authorized 
him  to  receive  and  receipt  for  it  The  trans- 
fer provided  that  the  money,  when  collect- 
ed, should  be  first  used  to  pay  the  interest 
on  the  loan  from  the  Currier  estate  and  on 
the  loan  held  by  Smith  as  trustee,  and  the 
balance,  if  any,  should  be  put  in  a  sinking 
fund  to  pay  the  principal  of  the  loans.  Gale 
died,  and  it  became  necessary  to  appoint  a 
substitute.  Just  exactly  what  was  done 
with  reference  to  this  matter  Is  not  very 
clear,  and  we  are  unable  to  state  whether 
the  corporation,  acting  as  such,  appointed 
another  trustee.  Whether  this  be  or  be  not 
true,  in  March,  1895,  the  president  executed 
another  Instrument  exactly  similar  in  terms 
to  the  one  antecedently  given  to  Gale,  where- 
in Charles  H.  Wheeler,  one  of  the  defend- 
ants, was  named  as  tnistee.  There  was 
nothing  to  show  that  the  corporation  as  an 
entity,  or  acting  by  the  authority  of  its 
board  of  directors,  executed  this  paper. 
Whether  thereby  Wheeler  would  have  ac- 
quired title  had  the  corporation  objected  to 
the  execution  of  the  authority  conferred  we 
need  not  determine:  nor  are  we  called  on 
to  decide  whether  Wheeler  could  have  been 
compelled  to  act,  nor  whether  thereby  any 
obligation  was  imposed  on  him.  It  is 
enough  to  say  that  after  the  instrument  was 
executed  by  the  president,  it  was  left  with 
the  treasurer  of  the  municipality,  who,  up- 
on Its  authority.  Issued  most  of  the  war- 
rants for  monthly  payments  for  lights  fur- 
nished the  city  In  the  name  of  Wheeler  as 
trijstee.  to  the  knowledge  of  the  corpor.itlon. 
These  warrants  appear  to  h.ive  been  drawn 
regularly,  were  put  in  a  pocketbook  used  for 
this  purpose,  and  taken   therefrom  by   the 
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manager  of  the  corporation,  and  ultlmatdy 
turned  over  to  the  Greeley  National  Bank, 
of  which  Wheeler  was  the  cashier.  After 
Indorsement  by  the  corporation  they  were 
placed  to  its  credit  In  the  bank.  It  does  not 
appear  whether  Wheeler  ever  Indorsed  them, 
or  what  he  did  about  them.  Wheeler's  tes- 
timony shows — though  whether  it  be  true 
or  not  we  do  not  decide — that  he  applied 
much  of  the  funds  represented  by  them  to 
the  liquidation  of  the  claim  due  the  Currier 
estate,  and  the  claims  due  his  own  bank 
and  the  Union  Bank  of  Greeley.  The  com- 
plaint sets  up  that  $755  of  this  money  was 
paid  over  to  the  Greeley  National  Bank, 
contrary  to  the  terms  of  the  assignment  and 
trust,  and  that  the  balance,  amounting,  as 
stated,  to  $2,100,  had  been  converted  by 
Wheeler  to  his  own  use,  and  had  not  been 
applied  to  the  liquidation  either  of  the  prin- 
cipal or  the  Interest  of  the  claims.  The  de- 
fendant answered  by  general  denial,  save 
as  to  particular  admissions  of  corporate  ca- 
pacity, etc..  Intending  thereby  to  take  issue 
on  the  allegations  of  the  complaint,  which 
alleged  the  creation  of  the  trust,  the  receipt 
of  the  money,  and  its  misappropriation  and 
conversion.  When  the  case  came  to  trial 
the  plaintiffs  attempted  to  maintain  their 
cause  of  action  by  the  production  of  the  as- 
signment to  Wheeler,  and  the  various  war- 
rants issued  by  the  city  and  payable  to  the 
order  of  Wheeler  as  trustee.  These  we 
state  generally,  without  intending  to  be  ex- 
actly accurate.  They  were  about  21.  In 
18  or  thereabouts,  Wheeler  was  named  as 
payee  and  trustee,  but  in  the  other  S  the 
light  company  was  the  payee.  All  of  them 
went  into  the  account  of  the  company  in 
the  bank.  The  plaintiffs  did  not  attempt 
to  show  any  misappropriation  by  Wheeler, 
nor  any  direct  conversion,  nor,  as  we  read 
the  record,  did  they  prove  that  nothing  had 
been  received  by  the  Currier  estate,  or  by 
Smith  as  trustee  for  the  other  creditors. 
The  plaintiffs  relied  on  proof  of  the  receipt 
of  the  money,  and  left  It  for  the  defendants 
to  show  what  had  been  done  with  the  mon- 
ey, and  whether  any  of  It  had  been  paid. 
According  to  the  warrants  produced,  the 
total  sum  received  by  Wheeler  was  about 
$5,000. — nearly  twice  what  the  plaintiffs  al- 
leged was  due,  and  nearly  twice  as  much  as 
they  alleged  the  Bank  of  Greeley  and  Wheel- 
er had  received  and  converted.  It  must  be 
stated  the  plaintiffs  alleged  that  $755  had 
been  paid  to  the  Greeley  National  Bank,  con- 
trary to  the  terms  of  the  trust,  and  tliat  the 
bank  was  bound  to  repay  It,  having  received 
it  with  notice  of  the  trust.  There  was  no 
proof  of  this  notice,  othei-wlse  than  as  to 
the  presumption  deduclble  from  the  fact  that 
Wheeler,  as  Its  cashier,  handled  the  fund, 
and  was  the  transferee,  if  such  he  was,  by 
the  instrument  executed  by  Tliompson.  At 
the  trial  it  was  conceded  that  $7.'>5  had  gone 
to  the  Greeley  Bank  at  a  date  named. 
When  it  came  to  the  defense,  the  defend- 
ants undertook  to  prove  the  circumstances 


under  which  the  trust  was  created,  contend- 
ing all  the  while  that  the  instrument  did 
not  express  the  true  trust,  as  tbey  term  it, 
but  that,  if  any  was  created,  it  was  the  re- 
sult of  a  conversation  between  Currier  and 
Wheeler,  who  undertook  to  handle  the  funds 
and  distribute  them  In  a  certain  way.  Then 
they  also  attempted  to  show  the  exact 
amount  of  money  which  had  come  Into 
Wheeler's  possession,  and  the  manner  In 
which  it  had  been  paid  out  and  distributed. 
All  this  was  objected  to  on  the  theory  that, 
since  the  defendants  had  only  denied  gen- 
erally, they  could  offer  no  such  proof,  being 
bound  to  plead  affirmatively  the  special  facts 
constituting  their  defense,  and  set  up  pay- 
ment If  they  would  establish  it  to  reduce 
the  plaintiff's  claim. 

From  this  statement  the  difficulty  of  the 
proposition  is  quite  apparent.  The  reason 
which  Influences  the  court  to  decline  to  de- 
cide the  proposition  in  its  entirety  will  fur- 
ther appear  when  we  state  the  history  of 
the  trial.  The  court  refused  to  permit  the 
defendants  to  show  this  conversation,  or  to 
show  the  terms  of  the  trust,  because  they 
had  pleaded  nothing  concerning  it.  We  do 
not  intend  to  decide  the  question,  because 
it  is  an  exceedingly  close  one,  and  the  court 
may  have  been  measurably  right  though  It 
was  partially  wrong.  When  the  ease  goes 
back,  the  district  court  will  direct  a  re- 
pleader. The  defendants  will  then,  if  they 
be  so  advised,  set  up  what  they  concede  to 
be  the  truth  resi)ectlng  the  creation  of  the 
trust,  pleading  such  facts  as  they  ma.v  be 
advised,  and  this  whole  difficulty  will  be 
avoided.  The  court  can,  on  that  answer,  de- 
termine whether  or  not  what  he  pleads  con- 
stitutes a  good  defense.  There  will  neces- 
sarily remain  for  the  decision  of  tlie  court, 
dependent  on  the  plea,  the  further  question 
whether,  if  the  defendant  concedes  the  ap- 
pointment, be  is  not  bound  as  a  voluntary 
trustee,  since  he  undertook  to  carry  out  the 
agreement,  and  might  thereby  become 
bound  to  perform  the  duties  which  he  vol- 
untarily assumed.  We  feel  quite  certain  It 
would  not  lie  with  Wheeler  to  contest  his 
duty  or  his  obligation.  If  he  voluntarily  un- 
dertook to  execute  the  terms  of  the  written 
appointment,  and  all  parties  in  interest  ac- 
cepted tliat  as  his  obligation.  We  are  quite 
inclined  to  the  opinion  that  Wheeler  would 
be  bound  to  carry  it  out  according  to  its 
terms,  because  of  his  voluntary  assumption 
of  duty.  If  it  should  appear  that  thereaft- 
er money  came  into  his  hands,  he  would 
probably  be  bound  to  see  to  its  proper  ap- 
plication. We  do  not  intend  to  decide  that 
any  duty  was  laid  on  Wheeler  to  collect  the 
fund,  by  litigation  or  otherwise;  but,  if  the 
fund  came  into  his  hands  under  such  cir- 
cumstances that  he  had  power  to  control  It, 
he  was  bound  to  retain  it,  and  apply  it  ac- 
cording to  the  terras  of  the  assignment.  It 
Is  unnecessary,  nor  are  we  able,  under  the 
case  as  It  apjiears  in  the  record,  to  do  more 
than  state  these  general  propositions. 
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We  will  now  come  to  the  troublesome 
matter  lu  the  case,  and  that  which  compels 
the  reversal  of  the  decree.  When  the  de- 
fense put  Wheeler  on  the  stand,  they  at- 
tempted to  show  the  amount  of  money 
which  he  had  received,  the  sums  which  he 
had  paid  out,  and  the  parties  to  whom  he 
had  paid  it,  and  thereby  establish  that  he 
had  measurably,  at  least,  performed  his 
duty,  and  to  the  extent  of  the  performance 
must  be  discharged.  We  quite  agree.  The 
court  likewise  agreed  with  counsel,  but  the 
Interlocutory  discussion  In  the  record  shows 
that  the  court  lost  sight  of  this  In  Its  ulti- 
mate finding.  The  defendant  had  a  right 
to  show  the  actual  amount  of  money  re- 
ceived under  the  trust,  and  how  much  he 
had  paid  out  according  to  Its  terms.  The 
court  was  doubtless  right  about  It,  but  the 
error  which  it  committed  was  In  refusing 
to  permit  this  to  be  done,  or  in  disregarding 
the  proof  which  the  defendant  made,  and 
which  was  not  overcome.  In  response  to 
Inquiries.  Wheeler  testified  that  he  had  re- 
ceived 12,507.90  of  the  fund.  His  counsel, 
however,  admitted  that  he  had  received  |2,- 
707.90,  and  claimed  that  Wheeler  had  paid 
out  $2,381.86.  and  had  on  hand  $12R.^. 
Pursuing  the  inquiry,  Wheeler  was  asked 
how  much  of  the  funds  coming  Into  his 
hands  he  had  paid  out.  This  was  objected 
to  on  the  theory  that  the  Inquiry  ought  to 
have  been  "what  should  have  come  Into  his 
hands."  The  court  sustained  the  objection, 
but  permitted  an  answer  to  the  question 
"how  much  he  had  paid  out."  To  this  the 
witness  responded.  *'f.'?.4fi.5.24."  which,  of 
course.  Is  largely  more  than  tlie  sum  which 
he  admitted  he  had  received.  Further  an- 
swering, he  admitted  he  had  In  his  hands 
$120.24:.  The  witness  was  then  asked 
whether  he  paid  out  whatever  came  Into 
his  hands  to  discharge  either  the  Interest 
or  the  principal  of  the  secured  claims.  The 
plaintlfFs  objected,  on  the  theory  that  the 
evidence  showed  he  had  done  nothing  of 
the  kind,  as  he  had  gotten  a  large  amount 
of  warrants,  payable  to  his  order  as  trustee, 
and  he  could  not  answer  that  he  paid  It  at 
all  out,  but  must  show  the  Individual  pay- 
ments. Probably,  to  this  extent,  the  plain- 
tiffs were  right.  The  Inquiry  was  not  pur- 
sued by  counsel  with  an  observance  of  the 
rules  of  evidence  respecting  the  production 
of  testimony,  nor  were  the  inquiries  put  In 
the  form  In  which  they  ought  to  have  been 
put  to  elicit  the  facts  which  were'  the  prop- 
er subject-matter  of  proof.  Barring  all  this, 
however,  the  witness,  on  cross-examination, 
after  restating  that  he  had  paid  out  $3,- 
485.24.  testified  that  he  had  paid  the  TInion 
Bank,  one  of  the  cestnis  que  trustent.  $270, 
to  the  Currier  estate  $1,917.29,  to  the  Gree- 
ley National  Bank  $1.052..')0,  and.  further,  to 
the  Union  Bank  $1.')0.  Here  the  evidence 
stops  in  the  most  abrupt  and  unsatisfactory 
fashion,  leaving  us  entirely  In  the  dark  as 
to  the  exact  condition  of  the  fund.  Again, 
If  we  should  concede  that  Wheeler  was 
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chargeable  with  the  total  of  all  the  war- 
rants which  the  plaintiflTs  traced  Into  bis 
bands,  which  were  payable  to  him  as  trus- 
tee, yet  the  ultimate  Judgment  Is  not  Jastl- 
fled,  for  two  reasons:  In  the  first  place,  the 
sum  total  of  the  warrants  produced  by  the 
plaintiffs,  payable  to  Wheeler's  order  as 
trustee,  does  not  amount  to  the  sum  named 
In  the  decree.  The  Greeley  National  Bank 
and  Wheeler  were  only  chargeable  with  the 
total  of  what  both  defendants  had  received 
of  the  trust  fund.  But  even  this  cannot  be 
conceded,  because,  according  to  the  case  as 
alleged  by  the  plaintiffs,  the  trustee  was 
only  bound  to  receive  $175  per  month,  and 
apply  that  amount  to  the  payment  of  the 
interest  and  the  principal.  If  we  take  the 
18  warrants  which  were  payable  to  Wheel- 
er as  trustee,  and  multiply  by  175.  the  total 
of  what  he  received  only  amounted  to  $3,- 
150,  for  which  the  bank.  If  liable  at  all,  was 
liable  for  $755,  thus  leaving  a  claim  against 
Wheeler,  providing  he  paid  out  nothing,  for 
a  trifle  more  than  $2,300.  Further  trouble 
appears  from  the  fact  that  the  court  per- 
mitted Wheeler  to  testify  about  the  amount 
which  he  had  received  under  the  trust,  and 
the  amount  he  had  paid  out;  and  thereby  It 
appears— and  this  testimony  was  totally  un- 
contradicted—that  he  had  paid  to  the  cestuls 
que  trustent,  to  wit:  The  Currier  estate. 
$1,917;  to  the  Union  Bank,  $420;  and  to  the 
Greeley  National  Bank,  $l,a)2..')0.  This  ap- 
parently covered  the  whole  sum  which  ought 
to  have  come  into  his  hands  at  the  rate  of 
$175  per  month.  We  do  not  Intend  to  de- 
cide nor  determine  the  amount  he  got  the 
amount  he  paid  out,  the  regularity  and  law- 
fulness of  any  payments,  nor  whether  these 
payments  ought,  or  ought  not,  to  have  been 
proven  In  reduction  of  the  plaintiffs'  claim. 
The  record  Is  too  barren  of  evidence  to  per- 
mit us  to  do  It.  Yet  It  is  so  evident  that 
he  received  no  such  sum  as  that  for  which 
the  decree  was  entered,  and  It  so  clearly 
appears  from  his  own  testimony  that  he 
had  disbursed  to  the  Currier  estate  nearly 
$2,000  of  the  fund,  that  we  must  conclude 
the  decree  Is  not  sustained  by  the  proof. 
What  we  have  said  about  these  payments 
and  these  claims  Is  not  to  be  taken  as  a 
decision  of  the  matter,  or  to  conclude  the 
court  In  any  wise  In  making  Its  ultimate 
finding,  but  to  demonstrate  the  apparent 
error  which  Inheres  In  the  decree,  and  for 
which  It  must  be  reversed. 

But  It  otherwise  appears  that  the  decree 
Is  erroneous.  This  Is  easily  determinable 
by  a  reference  to  its  terms.  The  court  made 
findings,  and  found  that  Wheeler  had  re- 
ceived city  warrants  of  a  specific  amount. 
Each  warrant  represented  the  sum  total  due 
from  the  city  for  each  monthly  payment. 
It  gave  him  no  credit  for  the  sums  wliich  he 
testified  he  had  paid  out.  which  were  not 
disputed,  and  then  proceeded  to  enter  a  de- 
cree against  the  Greeley  National  Bank  for 
$1.068.ri8  and  against  Wheeler  for  $4.,^'{2.14. 
The  complaint  only  charged  the  bank  wltb 
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I'oS  and  Interest,  and  "Wlieeler  with  $2,100. 
This  -was  the  amount  It  alleged  Wheeler  had 
converted.  The  decree  was  therefore  en- 
tered for  more  than  twice  the  ad  damnum. 
It  cannot  be  sustained  because  of  the  differ- 
ence between  the  decree  and  the  ad  dam- 
num, and  for  the  further  reason  that  there 
Is  nothing  in  the  plaintiffs'  case,  as  laid  or 
proven,  which  entitled  them  to  a  decree  for 
that  amount  of  money.  Wheeler  was  not 
charged,  nor  could  he  be  charged,  for  the 
sum  total  of  the  warrants  which  were  pay- 
able to  blm  as  trustee,  under  the  case  as 
the  plaintiff  laid  it,  or  under  any  theory 
based  on  the  proof.  According  to  the  plain- 
tiffs' case,  he  was  only  chargeable  with  $175 
a  month  of  the  amount  due  from  the  city 
for  arc  lighting.  There  is  nothing  in  the 
record  which  would  make  him  liable  for 
the  face  of  the  warrants. 

There  Is  a  still  further  difflculty.  It  Is  re- 
cited in  the  bin  of  exceptions  that  the  fore- 
going was  all  the  evidence  received,  and  there- 
upon the  plaintiffs'  counsel  asked  for  judg- 
ment and  decree,  as  prayed  In  the  petition, 
for  $2,105.08  against  Wheeler,  and  $837.54 
against  the  bank.  The  court  ordered  that  the 
decree  be  so  entered.  The  defendants'  coun- 
sel then  said:  "I  thought  there  was  going  to 
be  an  accounting."  The  court  then  stated: 
"The  testimony,  as  it  now  stands,  shows  the 
amount  due,  if  there  is  anything  due,  and  the 
decree  will  be  entered  as  of  tlile  time."  It 
then  proceeded  to  enter  judgment  and  decree 
for  more  than  twice  the  sum  asked.  The 
court  had  antecedently  stated,  in  response  to 
alignments  respecting  the  extent  of  the  proof, 
that  the  case  called  for  an  accounting,  and 
that  the  credits  to  which  the  defendants  were 
entitled  could  he  shown.  At  the  conclusion 
the  court  stated  the  evidence  showed  the 
amount  that  was  due;  apparently,  so  far  as 
we  can  see,  proceeding  on  the  hypothesis  that 
the  testimony  showed  the  amount  that  had 
l)een  paid  out  and  the  credits  to  which 
Wheeler  was  entitled,  and  that  the  testimony, 
taken  together,  would  estnbliKh  the  exact  lia- 
bility. The  court,  however,  disregarded 
Whwler's  uncontradicted  testimony  in  re- 
gard to  his  payments,  and  entered  a  decree 
for  more  than  the  amount  asked.  If  we 
>>houI(l  accept  the  plaintiffs"  hypothesis,  that 
the  liill  did  seek  an  accounting,  ami  that  they 
might  have  Judgment  for  all  the  sums  which 
they  had  proved,  yet  we  are  quite  of  the  opin- 
ion that  it  does  not  lie  with  counsel  on  the 
conclusion  of  the  case,  which  the  court  treats 
as  an  accounting,  to  Insist  that  he  was  only 
entitled  to  a  decree  for  less  than  $3,000,  and 
take  one  for  more  than  $r),000.  We  are 
equally  clear  that  when  Wheeler  testified 
tliat  he  liad  paid  the  CuiTler  estate,  from  the 
funds  which  he  had  gotten  from  tlie  city, 
about  $2.(K)0.  he  was  entitled  to  that  crwllt. 
and  the  recovery  should  have  been  diminished 
l)y  at  least  that  sum. 

We  now  come  to  the  legal  Inquiry  respect- 
in?  what  may  be  proven  umlcr  a  general  de- 
I'ial.    Under  the  case  made  by  the  plaintiffs' 


bill  and  proof,  the  defendants  were  entitled 
to  show  that  there  was  no  such  sum  due  as 
the  plaintiffs  claimed.  Evidence  might  be  in- 
troduced tending  to  prove  disbursemente  made 
under  the  terms  of  the  trust  which  had  been 
voluntarily  assumed.  What  is  admissible  un- 
der this  plea  has  in  a  limited  way  been  de- 
cided by  the  supreme  court  In  two  cases: 
Brown  v.  Tourtelotte,  24  Colo.  204.  50  Pac. 
195;  TeUer  v.  Ferguson,  24  Colo.  432,  51  Pac. 
429.  The  court  held  that  under  a  general  de- 
nial the  defendant  might  prove  that  the  note 
was  a  forgery;,  that,  where  the  cause  of  action 
was  the  balance  due  on  an  account  stated, 
the  defendant  might  show  that  the  accoimt 
was  due  to  somclmdy  else,  or  that  the  amount 
alleged  was  not  due  in  whole  or  in  part— fol- 
lowing the  case  of  Field  v.  Knapp,  108  N.  Y. 
87, 14  N.  E.  820.  As  we  look  at  it,  the  present 
case  is  totally  different  from  these,  which 
hold  that  where  a  plaintiff  sues  on  a  debt  or 
on  a  note,  and  the  defendant  claims  payment, 
be  must  aver  it.  Here  there  was  no  "debt,'' 
in  the  general  sense  of  the  term,  for  which 
assumpsit  would  lie,  but  a  fund  had  been  re- 
ceived by  one  chargeable  as  a  trustee.  The 
plaintiffs  alleged  that  he  received  a  certain 
amount  of  money,  which  he  converted  to  his 
own  use.  It  ought  to  be  true  that,  if  the  de- 
fendant is  not  wholly  able  to  defeat  a  re- 
covery, he  ought  to  be  permitted  to  reduce  it 
by  showing  that  he  had  turned  over  to  the 
cestuis  que  trustent  a  greater  or  less  amount 
of  the  funds  which  he  had  received.  It  is  in 
no  exact  sense  a  payment,  but  it  Is  proof  of 
the  performance  Of  a  trust  obligation.  When 
the  plaiutiffs  allege  that  a  certain  sum  is  due 
under  a  trust,  and  the  supreme  court  holds, 
as  in  the  Teller  Case,  tliat  he  may  show  that 
the  amount  is  not  due  the  plaintiffs,  but  is 
due  to  somebody  else,  he  may  also  show  that 
the  sum  alleged  to  be  due  is  not  due,  because 
the  plaintiffs  have  received  part  of  the  fund 
which  they  claim  he  has  converted.  Con- 
version and  misappropriation  are  really  c«e 
of  the  fundamental  bases  of  the  plaintiffs' 
bill,  and  any  evidence  which  tends  to  show 
that  the  defendant  has  not  converted,  but  has 
properly  applied,  what  came  Into  his  hands, 
would  be  proof  tending  to  overcome  the  plain- 
tiffs' case,  and  certainly  ought  to  be  a  de- 
fcu.se  admissible  under  a  general  denial. 
Whether  this  be  ok  be  not  true  is  a  matter 
not  really  important  and  essential  for  us  to 
decide,  and  we  have  only  referred  to  it  in 
deference  to  the  arguments  of  counsel.  What 
we  have  already  said  demonstrates  that  the 
decree  Is  manifestly  wrong,  and  ought  not  to 
stand. 

>Since  the  case  must  go  back  for  a  new  trial. 
the  court  is  directed  to  order  the  defendants 
to  replead.  Both  sides  will  then  be  prepared 
for  the  trial  of  the  Issues  thus  framed,  and, 
on  tlie  Incoming  of  the  proof,  the  court  can 
enter  the  decree  which  tlie  testimony  war- 
rants. For  the  reasons  expressed,  this  judg- 
ment will  be  reversed,  and  sent  back  for  a 
n(<w  trial  iu  coufurmit>°  to  this  opinion.  Re- 
versed. 
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OGILVIE   T.   OGII.VIB. 
(Supreme  Court  of  Oregon.    .Tuly  2,  1900.) 

DIVORCE  —  ABANDONMENT  — WILLFUL  —  BUR- 
DEN OF  PROOF— EVIDENCE— OFFER  TO  RE- 
SUME MARITAL  RELATION  —  CONTRACT  OP 
8BTTLBMENT— ASSENT  TO  DESERTION. 

1.  The  party  alleging  desertion  as  a  ground 
of  divorce  has  the  burden  of  proving  that  it 
was  willful  and  wrongful. 

2.  A  husband  went  on  a  trip  to  England  leav- 
ing ample  provision  for  his  family.  A  short 
time  before  he  returned  his  wife  left  his  home, 
and  went  to  her  relatives,  in  a  distant  city, 
without  discJoBiug  her  intention  to  any  of  the 
members  of  her  nusbaud's  family,  or  leaving 
any  message  for  him.  Her  husband  did  not 
hear  anything  from  her  until  about  three 
months  after  ner  departure,  when  he  met  her, 
and  she  told  him  that  she  left  because  she  had 
feared  bloodshed  on  account  of  a  man  whose 
intimacy  with  her  he  had  objected  to.  Held, 
that  the  conduct  of  the  wife  amounted  to  a 
willful  and  intentional  desertion,  and  that  the 
husband  was  entitled  to  a  divorce  on  that 
ground,  after  the  expiration  of  a  year  from  her 
departure. 

3.  Where  a  wife  deserted  her  husband,  on 
account  of  a  fear  of  consequences  of  her  own 
wrong,  and  returned  to  him  three  mouths  there- 
after, and  made  a  settlement  with  him  as  to 
money  matters,  and  went  away  without  mak- 
ing any  reference  to  reconciliation,  the  fact 
that  the  husband  testified  in  a  suit  for  divorce 
that  if  she  had  shown  a  proper  spirit  at  the 
time  the  settlement  was  made,  and  had  asked 
him  to  take  her  back,  he  might  have  done  so, 
was  immaterial  as  affecting  the  husband's  right 
to  a  divorce  for  desertion. 

4.  A  wife  having  deserted  her  husband  for 
fear  of  the  consequences,  of  her  own  wrong, 
wrote  to  him  three  months  thereafter  to  come 
and  see  her.  She  thereafter  met  him  in  a  pub- 
Uc  place,  and  told  him  she  wanted  to  see  him, 
but  he  excused  himself,  and  they  never  met 
thereafter.  Held,  that  neither  the  letter  nor 
the  subsequent  conversation  amounted  to  an  of- 
fer by  the  wife  to  resume  her  marital  duties, 
nor  was  the  husband  thereby  put  in  the  wrong, 
•o  as  to  constitute  an  abandonment  on  his  part. 

5.  A  wife  testified  that  three  months  after 
she  had  left  her  husband  she  had  an  interview 
with  him,  in  which  she  told  him  that  she  had 
returned  to  resume  her  marital  duties,  but  that 
he  refused  to  permit  her  to  do  so.  The  hus- 
band admitted  the  interview,  but  denied  that 
she  had  made  any  offer  to  return  to  him.  It 
appeared  that  at  such  interview  a  settlement 
was  drawn  up  between  them,  in  which  it  was 
recited  that  the  wife  had  deserted  him.  She 
told  the  attorney  who  drew  up  the  settlement 
that  it  was  not  proper  for  them  to  live  together 
at  the  present  time.  Held  that,  even  if  the 
wife's  statements  were  true,  the  attendant  cir- 
cumstances indicated  that  the  offer  to  return 
was  not  made  in  good  faith,  and  would  not  put 
the  husband  in  the  wrong,  as  having  refused 
to  permit  the  wife  to  resume  her  marital  du- 
ties. 

6.  A  wife  left  her  husband  for  fear  of  the 
consequences  of  her  own  wrong,  and  three 
months  thereafter  returned  to  him,  and  de- 
manded a  settlement  of  their  money  affairs,  to 
which  he  consented,  and  they  entered  into  a 
written  agreement  which  recited  that  she  had 
deserted  him;  that  she  demanded  a  settlement 
of  their  property  affairs;  and  that.  In  consid- 
eration of  her  relinquishing  her  right  to  bis 
property,  she  should  receive  certain  provision 
for  her  support.  Hrld.  that  the  written  agree- 
ment did  not  amount  to  an  assent  by  the  hus- 
band to  the  separntion.  anil  he  was  entitled  to 
a  divorce  on  the  ground  of  desertion,  after  the 
expiration  of  one  year  from  the  time  the  wife 
had  first  left  Itim. 


Appeal  from  circuit  oonrt,  Oilliam  coanty; 
W.  L.  Bradshaw,  Judge. 

Suit  for  divorce  by  A.  G.  OKllvie  against 
Bose  Ogllvle.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

This  Is  a  suit  for  divorce  by  the  husband 
against  the  wife  upon  the  ground  of  willful 
desertion  for  the  period  of  one  year.  For  a 
defense,  the  ■wife  denies  the  desertion,  and 
alleges  that  she  left  the  plaintiff's  home  tem- 
porarily, at  a  time  when  be  was  absent  In 
England,  without  any  Intention  of  deserting 
him,  and  that  she  returned,  and  proffered  to 
resume  her  marital  duties,  but  that  be  refus- 
ed to  allow  her  to  do  so. 

The  parties  were  married  In  1883,  and  three 
children  were  born  to  them,  to  wit,  Robert 
Gordon,  FatrlcK  Alexander,  and  Charles  Free- 
land,  aged,  respectively,  13,  9,  and  7  years. 
They  lived  together  happily  until  about  June, 
1807,  at  which  time  the  defendant  admitted 
to  plaintiff  that  she  had  permitted  one  Fred 
Earl,  some  time  In  the  fall  or  December  pre- 
ceding, to  put  his  arms  about  her.  For  this 
offense  the  husband  cblded  her,  or,  as  he 
says,  told  her  that  he  "didn't  think  such 
conduct  was  right,  as  a  mother  and  a  wife," 
and,  as  she  says,  threatened  that  If  he  (Earl) 
ever  stepped  his  foot  on  the  ranch  be  would 
kill  him  and  kick  her  out,  and,  upon  meeting 
Earl,  be  directed  bim  not  to  come  about  his 
ranch  any  more.  This  incident  appears  to 
have  been  amicably  reconciled  at  the  time, 
which  is  shown  by  the  wife's  testimony.  She 
was  asked,  "He  bad  made  your  home  very 
unpleasant  for  you  during  that  summer,  had 
he?"  to  which  she  answered:  "Yes,  sir;  that 
is,  remembering  the  threat  Of  course,  he 
tried  to  make  it  cheerful  enough  afterwards." 
And,  again,  "He  seemed  to  have  forgotten 
the  threat?'  to  which  she  replied,  "It  ap- 
pears so."  Plaintiff  was  a  sheep  raiser  by 
occupation,  and  lived  upon  a  rancu  some  six 
or  eight  miles  from  tlie  town  of  Fossil,  but 
in  September,  1887,  preparatory  to  going  on 
a  visit  to  England,  and  for  the  purpose  of 
making  his  family  more  comfortable  during 
his  absence,  he  purchased  a  dwelling  in  Fos- 
sil, and  moved  there  with  his  family.  Includ- 
ing his  mother,  who  had  been  living  with  the 
family  for  several  years.  He  started  to  Eng- 
land the  latter  part  of  September,  leaving 
ample  provision  for  the  comfort  of  his  fam- 
ily until  his  return,  and  was  absent  imtil  late 
In  February,  1898.  While  away,  he  wrote  to 
his  wife  frequently,  and  advised  her  aa  to 
the  time  of  his  return,  telling  her  that  he  had 
presents  for  her  and  the  children,  sent  by  bis 
relatives.  On  the  28th  of  January,  1898, 
without  Indicating  her  purpose  to  his  mother, 
she  left  her  home,  and  went  to  Albany  to 
her  relatives.  The  plnintlff  retumeti  In  her 
absence,  and  was  Informed  by  nelgbhors  tUnt 
she  had  left  home  Indellnitely,  and  had  been 
advised  by  friends  to  sue  for  a  divorce.  This 
was  the  first  intimation  lie  had  of  her  ab- 
sence. He  says  that  the  first  In'elllgentt' 
he  had  of  her  whereabouts  was  obtalsed  the 
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latter  part  of  May,  through  a  letter  from  her 
I'.ncle  reqiiostlug  the  return  of  money  he  let 
her  have,  which  he  paid,  as  desired.  Touch- 
ing the  money  matter  there  Is  some  dispute, 
ac  defendant  testifies  that  it  was  paid  at  her 
request  after  she  went  back  to  Fossil.  She 
returned  to  Fossil  on  the  7th  day  of  May, 
1898.  and  went  directly  to  a  hotel;  but, 
owing  to  plaintiff  being  on  his  ranch,  he  did 
not  meet  her  until  about  .Tune  5th  following. 
She  testifies  that  upon  the  morning  of  her 
arrival  she  went  to  their  residence  at  Fossil, 
and,  flnding  no  one  at  home,  she  went  In, 
prepared,  and  ate  her  breakfasr;  that  she 
returned  again  at  noon,  and  tiuding  no  one 
there,  and  the  door  locked,  she  returned  to 
the  hotel.  Concerning  these  circumstances, 
the  plaintiff  asserts  that  he  had  no  knowl- 
edge until  informed  by  her.  When  the  par- 
ties met  the  plain! llf  was  talking  to  some 
men,  and  as  she  caiue  up  they  recognized 
each  other,  and  shook  hands.  She  asked 
him  to  go  aside  for  an  interview,  but  he  ar- 
ranged a  meeting  with  her  at  the  residence, 
where  she  gave  as  her  excuse  for  leaving  him 
that  It  was  to  prevent  bloodshed,  which  was 
afterwards  explained  to  mean  that  she  was 
afraid  Earl  would  be  hanging  around,  and 
that  it  would  end  in  bloodshed.  He  states 
that  she  expressed  a  desire  to  have  what 
was  coming  to  her,  and,  when  asked  what 
she  thought  It  was,  replied  that  she  would 
leave  It  to  him;  whereupon  he  told  her  that 
when  they  were  married  she  had  In  the 
neighborhood  of  eight  or  nine  hundred  dol- 
lars, to  which  she  assented.  He  then  told 
her  that  he  would  give  her  $3,650,  to  which 
she  was  perfectly  agreeable,  and  thereupon 
they  arranged  to  go  down  to  Mr.  Hendricks' 
office  the  next  morning  and  have  the  papers 
prepared.  On  cross-examination,  he  said  his 
chief  desire  was  to  place  her  above  want, 
and  that  the  amount  agreed  upon  at  10  per 
cent,  would  give  her  an  income  of  a  dollar 
a  day.  He  made  no  suggestion  to  her  that 
she  could  remain  at  the  house  or  live  with 
him  again.  As  touching  his  desire  for  a 
reconciliation,  the  following  testimony  was 
elicited:  "Q.  Well,  do  you  mean  to  say  that 
under  the  circumstances  yon  could  not  live 
with  her?  A.  I  should  say  I  could  not, 
■knowing  what  J  knew.  Q.  Then,  of  course, 
you  made  no  suggestion  to  her  that  she  could 
remain  at  your  house  or  live  with  you?  A.  I 
made  no  suggestion  to  that  effect.  Q.  And 
If  she  had  suggested  that  she  desired  to  live 
(vith  you,  under  the  circumstances,  you  could 
ijot  have  permitted  her  to  do  so?  A.  I  can- 
not be  answerable  for  my  feelings  with  re- 
f»ard  to  that  matter.  Q.  Wh.at  would  you 
have  said  to  her  If  she  had  asked  to  return 
to  you  at  that  time?  A.  I  cannot  say,  under 
the  cireiims  auccs,  what  I  would  have  said. 
Q.  But  you  cau  say  tliat  under  the  circum- 
stances you  could  not  have  lived  with  her? 
A.  Of  course,  my  fefliugs  were  naturally 
;>utra};o(l  at  her  conduct.  Q.  And,  feeling  in 
tint  way,  you  could  not  have  lived  with  her? 
A.  1  cannot  say.    If  she  had  shown  a  due 


disposition,  probably  it  might  IiaTe  been 
patched  up.  •  ♦  •  I  can't  say  but  what, 
if  she  had  shown  a  due  disposition  and  a  sin- 
cere regret  of  what  had  taken  place,  what 
would  have  happened."  She  testifies  that 
she  first  told  him  at  this  Interview  "she  had 
come  home  to  take  up  her  family  duties." 
and  he  replied  "that  he  was  done  with  wo- 
men," and  then  it  was  she  told  him,  at  bis 
urgent  solicitation,  that  she  would  not  ask 
for  more  property  than  she  had  when  they 
were  married.  The  plaintiff  denies  emphat- 
ically that  she  ever  offered  to  return  to  him 
or  to  take  up  her  family  duties.  His  lan- 
guage is:  "The  facts  of  this  conversation 
were  that  she  made  no  request  whatever  of 
me  in  any  form  to  return  to  me  or  be  taken 
back  as  my  wife."  She  testifies  tliat  when 
she  went  back  to  Fossil  she  wrote  two  let- 
ters to  her  husband  in  her  effort  to  see  him. 
and  that  she  kept  copies  of  the  letters.  These 
copies  were  Introduced  in  evidence,  and  mark- 
ed Exhibits  "A"  and  "B,"  over  the  objec- 
tions of  the  plaintiff,  without  an  effort  to 
obtain  the  originals  or  to  show  their  loss. 
It  does  not  appear  that  the  originals  were 
posted,  or  In  what  manner.  If  at  all,  they 
were  forwarded.  The  copies  are  in  the  fol- 
lowing language:  Exhibit  A:  "My  Dear 
Husband:  I  thought  I  would  drop  you  a  few 
lines  to  let  you  know  where  I  am.  I  am  at 
Mrs.  Spears'  hotel.  Come  up  Sunday.  I  want 
to  see  you.  I  have  your  ring,  and  I  wear 
It,  and  when  I  take  it  off  my  finger  you 
will  know  I  am  not  true  to  you.  You  have 
mine.  So  believe  me  your  ever  loving  wife, 
Koslna  J.  Ogllvle."  Exhibit  B:  "My  Dear 
Husband:  I  thought  I  would  write  to  you, 
and  let  you  know  where  I  got  my  money  to 
go  away  on.  I  sold  my  black  dress  for  sev- 
en dollars.  That  took  me  to  Portland.  I 
stayed  with  Mrs.  Bobberson  a  week.  Then  I 
got  ten  dollars  from  Cyrus  Bufflngton.  Then 
I  went  to  Albany.  There  I  remained  with 
my  father's  folks  till  I  was  ready  to  come 
home.  Then  I  borrowed  twelve  dollars  from 
Uncle  Davie  Froman,  and  I  want  you  to  let 
me  have  the  money  to  send  him,  for  I  shall 
not  see  H.  H.  Hendricks  about  anything;  so 
I  want  tiie  money  to  send  right  away.  So 
believe  me  your  wife,  11.  J.  Ogilvle."  The 
plaintiff  in  his  rebuttal  does  not  deny  having 
received  those  letters,  nor  was  his  attention 
called  to  them.  On  tlie  day  defendant  re- 
turned to  Fossil,  Harry  Bced,  who  was  then 
living  In  the  plaintiffs  house  with  his  family, 
took  plaintiffs  mother  and  his  children  out 
to  the  mother's  homestead,  some  four  or  five 
miles  from  town,  and  tliere  is  evidence  In 
the  record  that  she  hurried  the  children  away 
after  hearing  of  defendant's  return;  but  It 
api)enrs  that  the  latter  went  out  to  the  home- 
stead, visited  the  diildren,  had  dinner  with 
her  mother-in-law,  and  passed  tlie  time  pleas- 
antly. On  the  day  following  the  interview 
oC  ilie  parties  at  the  house  thoy  entered  into 
the  following  agreenieut,  which  was  drawn 
up  by  the  attorney  for  the  plaintiff:  "Tliis 
agreement,  made  this  131  h  day  of  June,  180^ 
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at  FOMdl.  In  OUIIam  county.  Oregon,  by  and 
between  Alex.  G.  OgUvle,  party  of  the  first 
part,  and  Rose  OgUvle,  party  of  the  second 
part,  wltnessetb  tbat  whereas,  the  said  Rose 
Osllyie,  baring  had  In  property  at  her  mar- 
riage with  Alex.  G.  OgilTie  of  the  value  of 
nine  hundred  dollars,  which  her  husband, 
Alex.  G.  OgUvle,  has  bad  the  use  of  in  his 
business,  and  the  said  Rose  Ogllvle  having 
deserted  the  said  Alex.  G.  Ogilvie,  and  now 
asks  for  a  division  and  final  settlement  of  all 
property  affairs  and  interests  between  them, 
it  is  hereby  agreed  tbat  the  said  Alex.  G. 
Ogilvie  shall.  In  consideration  of  the  nine 
hundred  dollars  aforesaid,  and  in  the  further 
consideration  of  the  said  Rose  Ogilvie  re- 
Unqulsbing  all  her  right  in  all  tbe  real  and 
personal  property  of  tbe  said  Alex.  Q.  Ogil- 
vie, which  be  now  has  or  may  hereafter  ac- 
quire, forever,  which  the  said  Rose  Ogilvie 
hereby  agrees  to  do,  pay  unto  the  said  Rose 
Ogilvie  the  sum  of  thirty-six  hundred  and 
fifty  dollars  on  or  before  five  years  from 
date,  with  Interest  at  ten  per  cent,  per  an- 
num, payable  quarterly,  and  that  he  will 
give  bis  note  as  evidence  thereof,  and  give 
satisfactory  security  therefor.  It  is  also 
agreed  that  Alex.  G.  Ogilvie  shall  educate 
and  support  the  children.  Issue  of  their  mar- 
riage, to  wit,  Robert,  Patrick,  and  CJbarlie 
Ogilvie,  and  have  the  care  and  custody  there- 
of, but  tbat  be  will  not  refuse  tbe  said  Rose 
Ogilvie  at  any  time  to  visit  them."  Mr. 
Hendricks  testifies  touching  this  paper  that 
wben  tbe  parties  came  to  bis  office  he  in- 
quired Into  the  matter  of  their  agreement; 
that  the  plalntlCT  said,  among  other  things, 
"My  wife  has  left  my  home  Indefinitely,"  to 
which  she  freely  assented,  but  remarked 
tbat  she  believed  tbat  they  might  some  time 
live  together,  but  it  wasn't  proper  for  tbem 
to  try  to  do  so  now."  It  appears  further 
from  the  testimony  that  to  the  December 
prior  to  her  departure  she  met  Earl  at  tbe 
home  of  her  sister,  some  seven  or  eight  miles 
from  Fossil,  and  she  was  beard  to  say  to 
him,  "Well,  Fred,  I  am  going  away,  whether 
you  do  or  not"  She  freely  admlU  this  inter- 
view. It  further  appears  tbat  she  wrote  a 
letter  to  Karl,  and  sent  it  to  him  Inclosed  in 
another  letter  directed  to  a  friend.  Thlf  let- 
ter was  read  to  bim  by  another  person,  who 
testifies  to  its  contents,  which  were,  in  ef- 
fect, tbat  she  wanted  bIm  to  meet  her  at  tbe 
back  porch  of  their  residence  in  Fossil,  at 
8  o'clock  of  the  evening  designated;  but  she 
testifies  that  be  did  not  meet  her  at  tbe  time, 
and  states  tbat  her  reason  for  wanting  to 
meet  Earl  was  to  request  him  to  go  away 
BO  tbat  no  harm  could  come  to  him  from  her 
husband.  Tbe  plnlotlff  aod  defendant  next 
met  In  tbe  latter  part  of  .lanunry  following 
at  tbe  Perkins  Hotel,  In  Portland,  Or.,  which 
was  the  only  other  meeting  they  had  within 
a  year  from  the  time  of  her  leaving  him.  At 
this  time  the  defendant  signllled  to  plaintiff 
her  desire  to  have  an  Interview  with  liiiii. 
rie  exinised  himself  by  saying  he  did  not 
have  bis  brcikfast,  but  agreed  to  return  to 


tbe  hotel  and  see  her  later,  which  he  (ailed 
to  do.  They  had  other  conversations  on  tbe 
9th  and  10th  of  July,  1899,  but  these  are  aot 
material  to  this  controversy,  and  will  not  be 
further  alluded  to. 

W.  H.  Wilson,  for  appellant  H.  H.  Hen- 
drlclis,  for  restwndent. 

WOLVERTON,  O.  J.  (after  staOng  the 
facts).  This  is  a  brief  resumd  of  tbe  evi- 
dence in  the  case,  without  attempting  to 
quote  tbe  witnesses  at  large,  and  upon  this 
testimony  it  is  insisted  (1)  tbat  it  has  not 
I>een  shown  that  tbe  defendant  willfully  de- 
serted plaintiff;  and  (2)  tbat  it  has  been 
shown  tbat  the  plaintiff  assented  to  her  liv- 
ing separate  and  apart  from  him,  and  there- 
fore tbat  desertion  contrary  to  bis  will  and 
witbout  his  consent  has  not  been  estab- 
lished. 

"Desertion"  has  been  defined  by  Mr. 
Bishop  in  his  work  on  Marriage,  Divorce, 
and  Separation  (volume  I,  f  10U2)  to  be  the 
"volnntary  separation  of  one  of  tbe  married 
parties  from  tbe  other,  or  the  voluntary  re- 
fusal to  renew  a  i>uBpended  cohabitation, 
witbout  jurtiflcation  either  In  tbe  consent 
or  wrongful  conduct  of  tbe  other."  This 
language  is  quoted  with  approval  in  Sise- 
more  v.  Sisemore,  17  Or.  542,  21  Pac.  820. 
Perhaps  a  more  terse  definition  is  that  giv- 
en in  9  Am.  &  Eng.  Knc.  Law  (2d  Ed.)  761. 
The  author  says:  "  'Desertion'  Is  tbe  will- 
ful termination  of  tbe  marriage  relation  by 
one  of  tbe  married  parties  witbout  lawful 
or  reasonable  cause,  or  a  refusal  witbout 
reasonable  cause  to  renew  tbe  marriage  re- 
lation after  the  parties  have  been  separat- 
ed." An  intentional  desertion  is  willful, 
within  the  meaning  of  the  term  as  defined 
by  tbe  statute.  The  term  does  not  carry 
with  it  the  element  of  malice  or  a  purpose 
of  doing  Injury.  Tbe  act  Is  willful  when 
there  is  a  design  to  forsake  tbe  other  spouse 
wrongfully  or  without  cause,  and  thereby 
break  up  the  marital  union.  Benkert  v. 
Benkert,  32  CaL  4G7.  Before  the  plaintiff 
can  prevail,  he  must  therefore  show  tbat 
tbe  defendant  willfully— that  Is,  Intentional- 
ly and  wrongfully,  or  without  cause— de- 
serted him,  and  continued  in  such  desertion 
for  tbe  space  of  one  year.  Aside  from  what 
defendant  said  to  Earl,  there  is  nothing  in 
the  record  to  show  her  intention  except  the 
circumstances  attending  the  act.  She  left 
home  witbout  leaving  any  message  for  her 
husband,  of  whose  early  return  from  Eng- 
land she  had  been  advised,  or  without  dis- 
closing her  purpose  to  her  mother-in-law, 
with  whom  she  left  her  children.  She  re- 
mained away  some  three  or  four  mouths, 
without  writing  to  any  of  the  family  except 
her  son.  There  appears  to  hare  been  no 
legitimate  cause  or  sufiiclent  excuse  for  ber 
ffoinR.  The  only  one  assigned  by  her  la 
that  she  was  afraid  there  mignt  be  blood- 
slieil;  I'Ut.  it  there  was  ever  any  real  dan- 
ger of  such  a  thing,  it  was  wholly  within 
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her  power  to  have  prevented  It  by  a  con- 
siderate loyalty  to  her  husband.  The  Inten- 
tion to  desert  may  be  shown  by  the  acts 
and  clrcumatances  attending  the  separation. 
Morrison  t.  Morrison,  20  Cal.  431;  1  Nels. 
DlT.  &  Sep.  {  107.  In  the  present  instance, 
snch  Intention  is  palpably  manifest.  The 
burden  Is  also  with  the  plaintiff  to  show 
that  the  desertion  was  wrongful  or  wlth- 
ont  Just  cause,  and  there  Is  no  question  but 
that  this  has  been  shown,  as  It  relates  to 
the  separation  primarily. 

This  brings  us  to  the  second  feature  of 
the  case,  which,  under  the  facts  proven.  Is 
more  difficult  of  solution.  It  may  be  predi- 
cated of  the  statute  that  the  desertion  must 
continue  for  the  period  of  one  year,— that  Is 
to  say,  the  act  is  continuing  in  its  nature,— 
and,  if  suspended  In  the  meanwhile  by  rec- 
onciliation or  by  the  repentance  of  the  par- 
ty at  fault,  with  a  proper  and  sincere  effort 
towards  reconciliation,  manifesting  a  pur- 
pose to  return  and  again  resume  the  marital 
relations,  then  the  desertion  is  at  an  end. 
If  the  parties  separated  by  mutual  consent 
and  understanding,  then  there  Is  no  deser- 
tion, because  of  the  consent  to  the  existing 
relations.  So,  if  there  Is  willful  desertion 
without  cause,  and  the  party  in  fault  in 
good  faith  seeks  a  reconciliation,  and  the 
other  party  repels  it  without  other  cause 
for  continuing  the  separation,  he  thereby 
assents  to  the  prevailing  condition.  What 
Is  more,  he  Is  himself  put  in  the  fault,  and 
Is  guilty  of  desertion,  such  as  will  consti- 
tute a  cause  for  divorce  against  him.  Crow 
V.  Crow,  28  Ala.  B83.  The  rule  is  well  stat- 
ed and  illustrated  by  Mr.  Justice  Bailey,  in 
Albee  v.  Albee,  141  lU.  650,  31  N.  E.  153, 
nnder  a  statute  making  two  years'  desertion 
a  cause  of  divorce.  The  case  is  so  apt  that 
we  may  be  pardoned  if  we  quote  somewhat 
at  length:  "However  willful  the  desertion 
may  be,  and  however  destitute  of  reason- 
able cause.  It  Is  no  ground  for  divorce,  un- 
less it  is  continued  for  two  years.  At  any 
time  during  that  period  the  offending  party 
has  an  undoubted  right  to  put  an  end  to  It, 
and  if  that  is  done  no  cause  of  divorce  has 
arisen.  If  at  any  time  during  the  two  years 
the  party  guilty  of  the  desertion,  in  good 
faith  and  with  an  honest  intention  to  re- 
sume marital  relations,  returns,  or  offers  to 
return,  to  the  deserted  husband  or  wife,  the 
continuity  of  the  desertion  is  broken.  Nor 
can  the  deserted  party  prevent  this  by  re- 
fusing to  receive  back  and  to  resume  mari- 
tal relations  with  the  one  guilty  of  deser- 
tion. He  or  she  cannot,  because  the  other 
has  taken  a  position,  however  willful  or 
causeless  It  may  have  been,  hold  him  or  her 
to  It  For  the  two  years  the  door  for  re- 
pentance and  return  must  be  kept  open, 
and,  If  it  is  closed  and  barred  when  an  of- 
fer to  return  is  made  In  good  faith,  not  only 
Is  the  desertion  terminated,  but  the  circum- 
stances may  be  such  as  to  reverse  the  legal 
attitude  of  the  parties,  and  constitute  the 


party  originally  offended  against,  from  that 
time  forth,  the  offender."  Nor  has  the  hus- 
band, as  declared  by  Mr.  Vice  Chancellor 
Van  Fleet  in  Newing  r.  Newing,  45  N.  J.  Bq. 
498,  18  Atl.  166,  a  "right  to  reqult«  his  wife, 
even  when  she  Is  in  the  wrong,  to  crawl 
back  to  him.  It  is  bis  duty  to  take  her 
back  upon  such  terms  as  will  permit  her  to 
preserve  her  self-respect"  The  husband, 
however.  Is  not  called  upon,  where  the  wife 
has  willfully  deserted  him,  to  make  over- 
tures to  her,  or  to  entreat  her  to  return,  up- 
on pain  of  having  his  silence  construed  as 
a  consent  to  her  separation  from  him. 
Closely  allied  to  this  thought  Is  another, 
which  Is  that  the  relationship  could  not  be 
changed  by  an  inquiry  as  to  what  be  might 
have  done  if  his  wife  had  made  proper  over- 
tures for  reconciliation.  Snch  an  inquiry  Is 
speculative  and  conjectural,  and  Is  not  a 
suitable  test  of  the  husband's  purpose.  "No 
person  knows  what  he  would  have  done  un- 
der conditions  in  which  he  was  never 
placed."  Monteath  v.  Monteath,  51  111.  App. 
128.  Mr.  Justice  Holmes  has  covered  both 
phases  of  the  question  in  Ford  v.  Ford,  143 
Mass.  577,  10  N.  E.  474,  wherein  he  says: 
"When  one  party  terminates  the  cohabita- 
tion by  desertion,  the  other  is  not  bound 
to  take  any  steps  to  restore  It.  If  he  re- 
mains silent  until  he  files  his  libel,  his  si- 
lence does  not  take  away  his  right  to  a  de- 
cree. Conduct  which  in  Itself  is  proper  can- 
not be  made  Improper  by  Inquiring  what  he 
would  have  done  In  an  event  which  did  not 
happen.  The  mode  of  testing  that  was  for 
the  wife  to  offer  to  return.  A  tender  under 
a  contract  would  not  be  excused  by  the  con- 
tractee's  subsequent  admission  that  he 
would  not  have  accepted  it  If  made,  provid- 
ed he  had  done  no  overt  act  or  waiver.  In 
general,  a  person  does  not  lose  rights  which 
he  may  lawfully  renounce  until  he  has  re- 
nounced them  by  an  overt  act."  There  are 
authorities  which  seem  to  Impose  a  larger 
duty  upon  the  husband,  and  require  him  to 
seek  the  wife,  and  entreat  or  make  some  es- 
pecial effort  to  Induce  her  to  return.  See 
Newing  V.  Newing,  supra;  Herold  v.  Herold 
(N.  J.  Oh.)  20  Ati.  875.  9  L.  R.  A.  606; 
Wright  V.  Wright  80  Mich.  672,  46  N.  W. 
365.  But  It  Is  doubtful  whether  these  au- 
thorities go  to  the  extent  of  holding  that 
such  advances  should  be  made  where  the 
husband  Is  entirely  blameless  for  his  wife's 
acts.  The  whole  doctrine  seems  to  be  well 
stated  In  Herold  v.  Herold,  supra,  as  fol- 
lows: "It  is  abundantly  established  that  a 
husband  who,  not  being  blameless  for  the 
act  makes  no  effort  to  prevent  his  deser- 
tion by  his  wife,  and  appears  to  acquiesce 
In  and  be  satisfied  with  Its  continuation, 
cannot  appeal  successfully  to  the  court  for 
a  divorce  on  the  ground  of  desertion." 
Again,  It  Is  a  question  for  the  court  to  de- 
termine, under  the  circumstances  of  the 
case,  whether  the  offer  to  return  and  renew 
the  cohabitation  Is  made  In  sincerity,  and 
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with  a  bona  Sde  Inteatlon  to  renew  the 
marital  dut7.  McClurg's  Appeal,  66  Fa.  St 
366. 

With  tbla  undergtaudiag  of  the  law,  we 
must  now  Inquire  whether  the  defendant  has, 
in  fact  and  In  good  faith,  made  oTertuies  to 
the  plaintiff,  with  a  genuine  purpose  of  recon- 
ciliation, and,  if  so,  whether  the  plaintiff  haa, 
without  good  cause,  rejected  them,  so  as  to 
put  him  in  the  fault,  or  In  the  position  of 
having  consented  to  her  separation  from  him. 
The  letters  of  Mrs.  Ogilvle,  written  to  her 
husband  at  Fossil,  purported  copies  of  which 
were  received  In  evidence  by  the  court  below, 
are  relied  upon  somewhat  as  showing  her 
desire  to  return.  It  may  be  well  doubted 
whether  these  are  properly  in  evidence  for  any 
purpose;  but,  even  if  we  admit  them  as  evi- 
dence in  the  case,  they  do  not  prove  what  Is 
contended  for  them.  In  the  first  she  says: 
"I  thought  I  would  drop  you  a  few  lines  to 
let  you  luiow  where  I  am.  I  am  at  Mrs. 
Spears'  hotel.  Come  up  Simday.  I  want  to 
see  you.  I  have  your  ring,  and  I  wear  it,  and 
when  I  take  it  off  my  finger  you  will  know 
I  am  not  true  to  you."  There  is  here  no  indi- 
cation that  she  desired  to  again  renew  the 
marital  relations  between  them,  nor  does  she 
intimate  that  the  purpose  of  the  desired  inter- 
view was  to  effect  a  reconciliation  in  any 
manner  with  her  husband.  That  she  still 
wore  the  ring  as  a  sign  that  she  was  true  to 
him  could  not  be  construed  that  she  desired 
a  reconciliation.  The  second  letter  was  en- 
tirely concerning  money  matters,  and  does  not 
even  request  an  Interview.  She  testifies  that 
she  told  him  at  the  interview  at  the  house 
that  she  had  come  back  to  take  up  her  family 
duties  again;  but  the  offer  does  not  impress 
one  as  having  been  made  with  a  sincere  pur- 
pose, if,  in  fact,  she  made  it  at  all,  which  Is 
doubtful,  in  the  face  of  his  strong  denial,  ac- 
companied by  circumstances  tending  to  his 
corroboration.  It  does  not  appear  to  have 
been  attended  with  any  attempted  explana- 
tion of  her  acts,  and,  standing  alone,  is  a 
meaningless  formality.  Upon  the  next  day, 
by  the  terms  of  the  written  agreement,  she 
formally  declared  that  she  had  deserted  her 
husband.  This  she  could  hardly  Dave  been 
Induced  to  do  if  she  had  a  genuine  yearning 
for  the  restoration  of  the  marital  relations 
with  him.  She  may  not  have  been  settled  in 
her  own  mind  as  to  what  she  might  do  in  the 
future,  as  she  said  to  Mr.  Ilendricks  that  she 
believed  they  might  live  together  some  time, 
but  she  had  determined  that  it  "wasn't  proper 
for  them  to  try  to  do  so  now."  The  manner  of 
her  attempted  interview  with  her  husband  at 
Portland  does  not  Indicate  any  desire  upon 
her  part  to  retuni  to  him,  as  she  merely  asked 
for  an  interview,  without  disclosing  any  pur- 
pose whatever,  and  for  aught  that  appears 
she  may  have  had  In  view  something  entirely 
foreign  to  a  reconciliation  of  their  differences. 
In  view  of  all  the  evidence,  and  in  the  light 
of  sun-oundlng  circumstances,  we  can  come 
to  no  other  conclusion  than  that  defendant  is 
still  In  the  fault,  that  plaintiff  has  in  no  wise 


assented  to  her  desertipn  of  him,  «nd  i»  there- 
fore entitled  to  a  divorce. 

Another  question  was  presented  In  connec- 
tion with  the  written  agreement  between  th« 
parties,  which  is  that  the  writing  shows  an 
assent  by  the  husband  to  the  separation. 
This  agreement  was  made,  however,  after  It 
bad  actually  taken  place  by  the  desertion  of 
the  wife;  and  It  was  held  in  Henderson  v. 
Ilenderson  (Or.)  61  Pac.  136,  that  where  a 
separation  has  been  Induced,  not  by  collusion, 
but  by  the  vicious  conduct  of  one  of  the  par- 
ties, without  inducement  or  fault  of  the  other, 
and  it  has  furnished  just  grounds  for  divorce, 
then  a  contract  looking  to  settlement  of  the 
property  rights  and  the  proper  maintenance 
of  the  one  not  In  fault  could  properly  be  en- 
tered into,  as  not  repugnant  to  public  policy. 
Such  an  agreement  does  not  justify  an  infer- 
ence that  there  was  a  separation  by  mutual 
consent  Xlchote  v.  Nichols  (Ky.)  11  S.  W. 
286.  The  decree  of  the  court  below  will  be 
affirmed. 


CURREY  V.  BUTCHER  et  al. 

(Supreme  Court  of  Oregon.    July  2,  1900.) 

ATTORNEY  AND  CLIENT— RELATION— EXAMI- 
NATION OF  TITLE— NEGLIGENCEJ— EVIDENCE 
—  SUFFICIENCY  —  ADMISSIBILITY  —  HARM- 
LESS ERROR  —  PLEADING  —  SUFFICIENCY  — 
FOUMAL  OBJECTIONS— LAND— CONTRACT  TO 
PURCHASE— PROOF— SUBSCRIBING  WITNESS— 
WAIVER— INSTRUCTION. 

1.  PlnintiS  alleged  that  defendants,  a  firm  of 
attorneys,  contracted  with  her  to  examine  a 
title  to  certain  land,  and  that  they  failed  to 
discover  the  existence  of  a  judgment  lien 
against  the  land;  that  afterwards,  on  discover- 
ing its  existeuoe,  they  fraudulently  concealed 
it  from  plaintiCE's  knowledge,  but  permitted  her 
to  make  the  purchase  relying  on  their  previous 
peprenentations;  that  they  then  bought  the 
judgment  themselves,  transferring  it  in  trust 
to  a  third  party,  and  compelled  her  finally  to 
purchase  it  from  him.  Held,  that  the  averment 
of  the  contract  of  employment  did  not  change 
the  action  from  one  for  negligence  in  the  per- 
formance of  a  duty,  arising  from  the  relation 
of  attorney  and  client  to  one  on  the  contract, 
and  the  complaint  therefore  stated  but  a  sin- 
gle cause  of  action;  the  reference  to  the  sub- 
Bequent  purchase  of  tlie  judgment  by  defend- 
ants being  properly  pleaded  as  matter  in  ag- 
gravation of  damages. 

2.  In  an  action  against  a  firm  of  attorneys 
for  negligence  in  examining  a  title,  defendants 
objected  to  the  introduction  of  evidence  on  the 
ground  that  the  complaint  did  not  contititute  a 
cause  of  action  because  it  did  not  describe  the 
land;  because  it  did  not  st.ite  that  an  execu- 
tion could  legally  issue  on  the  judgment  alleged 
to  have  been  a  lien,  and  not  reported;  t)ccause 
it  did  not  allege  that  the  judgment  debtors 
were  insolvent;  and  because  it  did  not  npi)ear 
that  the  judgment  antedated  the  decree  in 
the  foreclosure  suit  brought  by  plaintiff's  Ten- 
dor  against  the  judgment  debtor.  Held,  the  ob- 
jections being  merely  technical,  and  not  hav- 
ing been  raised  until  evidence  was  offered  at 
the  trial,  plaintiff  was  entitled  to  the  benefit  of 
all  intendments  in  favor  of  the  pleading,  and 
the  objections  urged  were  cured  by  the  verdict. 

3.  W  here  there  is  uncontradicted  parol  evi- 
dence, in  an  action  against  attorneys  for  negli- 
gence in  examining  a  title,  tending  to  show 
that  plaintiff  authorized  her  husband  to  em- 
ploy defendants  to  make  the  examination,  the 
admission  of  the  record  of  a  power  of  attor- 
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ney  from  plaintiff  to  her  husband,  if  error,  ia 
harmless,  since,  if  the  defendants  were  employ- 
ed by  the  hnsband  to  act  for  the  plaintiff,  and 
did  act  in  that  capacity,  they  cannot  defend 
the  action  on  the  ground  that  the  husband  had 
no   authority   to   employ   them. 

4.  Where  an  objection  to  the  admission  of  a 
contract  for  the  purchase  and  sale  of  land  in 
evidence — that  its  execution  was  not  proved  by 
the  subscribing  witness — was  not  made  at  the 
time  it  was  offered,  it  will  not  be  considered 
on  appeal. 

5.  Where  no  issue  was  made  in  the  pleadings 
in  an  action  against  attorneys  for  negligence  in 
failing  to  discover  the  existence  of  a  judgment 
lien  against  land,  the  title  to  which  they  were 
examining,  the  admission  of  a  certified  copy_  of 
the  judgment  lien  docket  in  evidence,  showing 
the  judgment,  was  not  prejudicial  error. 

6.  Where  there  is  some  evidence,  in  an  action 
against  attorneys  for  negligence  in  examiuing 
a  title,  that  they  were  employed  by  plaintiff's 
husband,  acting  for  plaintiff,  the  overruling 
of  defendants'  motion  for  nonsuit,  and  refusal 
to  Instruct  the  jury  to  find  for  the  defendants, 
on  the  ground  that  the  relation  of  attorney  and 
client  was  not  proven  to  exist,  was  proper. 

7.  On  an  issue  whether  the  defendant  firm 
of  attorneys  was  employed  by  plaintiff's  hus- 
band, acting  for  the  plaintiff,  to  examine  a 
title  for  her,  it  is  error  not  to  instruct,  at  de- 
feudauts'  request,  that  if  they  were  employed 
by  the  plaintiff's  husband,  and  were  not  awaie 
that  he  was  acting  as  the  agent  of  his  wife, 
the  relation  of  attorney  and  client  did  not  exist 
between  them  and  the  wife,  and  they  were  not 
liable  in  an  action  by  the  wife  for  negligence  in 
failing  to  discover  the  existence  of  a  judgment 
lien. 

8.  Plaintiff  sued  a  firm  of  attorneys  for  fail- 
ure to  discover  the  existence  of  a  judgment 
lien  against  land,  the  title  to  which  she  alleges 
she  employed  them  to  examine,  and  which 
judgment  she  further  alleges  they  fraudulent- 
ly bought  themselves,  having  it  transferred  in 
trust  to  a  third  party,  and  compelled  her  to 
purchase  it  from  him.  Held,  that  it  was  error 
to  refuse  to  instruct  that,  if  the  jury  found  de- 
fendants were  employed  by  plaintiff's  husband, 
and,  while  making  the  examination,  were  not 
aware  that  he  was  acting  as  the  agent  of  his 
wife,  the  fact  that  they  subsequently  bought 
the  judgment,  and  compelled  her  to  purchase  it 
from  their  agent,  would  not  expose  tliem  to  lia- 
bility in  this  action. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Enkln,  Judge. 

Action  by  Lulu  P.  Currey  against  W.  F. 
Butcher  aud  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

The  defendants  are  attorneys  at  law,  and 
this  action  Is  brought  against  them  to  re- 
cover damages  for  an  alleged  negligent  per- 
formance of  professional  duties.  The  com- 
plaint alleges,  iu  substance,  that,  at  all  the 
times  therein  mentioned,  the  defendants 
were  partners,  engaged  in  the  practice  of 
law  In  the  courts  of  Oregon,  under  the  firm 
name  and  style  of  Butcher  &  Eastham;  that 
In  the  month  of  .Time,  1808,  they  were  em- 
ployed by  the  plaintiff  to  manage  and  con- 
duct negotiations  relative  to  the  purchase  of 
certain  real  estate  In  Baker  county,  and  to 
examine  the  public  records  of  such  county 
to  ascertain  whether  such  property  was  sub- 
ject to  liens  by  Judgment  mortgage,  or  oth- 
erwise; that  the.v  agreed  and  undertook  to 
make  such  examination,  and  afterwards  stat- 
ed and  represented  to  the  plaintiff  that  they 


bad  done  so,  and  that  there  were  no  liens  by 
Judgment  or  otherwise  on  the  land,  except 
certain  Judgments  and  decrees  known  to 
both  plaintiff  and  defendants;  that  plaintiff, 
believing  such  representations  and  relying 
thereon,  and  being  advised  and  counseled  by 
defendants  that  she  might  safely  do  so,  en- 
tered Into  a  written  contract  with  the  own- 
ers of  the  land,  by  the  terms  of  which  she 
purchased  their  right  and  title  thereto  for 
the  sum  of  $1,67S;  that  in  truth  and  in  fact 
there  was  then  existing  on  the  records  of 
such  county  a  Judgment  In  favor  of  one  Gris- 
wold,  and  against  P.  R.  Bishop,  a  former 
owner  of  the  land,  and  one  Stuller,  upon 
which  there  was  then  a  balance  of  $575.87 
due,  which  Judgment  was  a  lien  upon  the 
property  referred  to;  that  defendants  failed 
and  neglected  to  examine  the  public  records 
of  the  county,  or  to  discoyer  such  Hen,  or  to 
advise  plaintiff  of  the  existence  thereof,  but, 
on  the  contrary,  ueing  informed  of  its  exist- 
ence about  the  time  plaintiff  consummated 
the  contract  for  the  purchase  of  the  land, 
they  wickedly  kept  and  concealed  such 
knowledge  from  her,  and  fraudulently  pur- 
chased the  Judgment  for  themselves,  causing 
It  to  be  assigned  and  transferred  to  one  A. 
A.  Kerr,  who  held  the  same  in  trust  for 
them;  that  thereafter  defendants  procured 
other  attorneys  lO  act  for  and  on  their  be- 
half, and  to  demand  of  plaintiff  the  payment 
of  the  amount  due  on  such  Judgment,  and. 
In  the  name  of  Kerr,  their  said  trustee,  had 
the  land  levied  upon  and  advertised  for  sale; 
that  during  all  such  times  the  plaintiff  was 
Ignorant  of  the  true  ownership  of  the  Judg- 
ment, and  was  consulting  and  advising  with 
defendants  in  relation  thereto,  and  they  were 
pretending  to  counsel  with  and  advise  her 
as  her  attorneys  and  counselors,  and  were 
charging  her  for  said  pretended  services; 
that  at  and  during  said  time,  and  before  the 
plaintiff  discovered  the  truth  respecting  the 
ownership  of  such  Jtidgment,  she  was  com- 
pelled to  aud  did  employ  legal  assistance  In 
the  city  of  Portland,  at  an  expense  of  $1S>0, 
and  was  put  to  other  expense  In  sending  an 
ngont  to  Portland,  and  In  telegraphing  and 
telephoning,  amounting.  In  the  aggregate, 
to  ?l()2.aO;  that,  after  plaintiff  discovered 
the  fraud  the  defendants  had  practiced  up- 
on her,  she  Immediately  endeavored  to  buy 
the  Judgment  and  stop  the  sale  on  execution, 
and  did  finally  arrange  with  a  relative  of 
hers  to  buy  the  same  for  her,  and  on  the 
2.">th  of  February,  1809.  consummated  the 
purchase  by  paying  to  the  defendants'  agent 
the  sum  of  $X>0,  the  lowest  sum  defendants 
would  accept  for  such  Judgment.  A  motion 
to  strike  out  all  that  portion  of  the  complaint 
In  reference  to  the  purchase  of  the  Grlswold 
Judgment  by  the  defendants,  and  the  ex- 
penditure of  money  by  the  plaintiff  on  ac- 
count thereof,  was  overruled,  and  defend- 
ants answered  separately.  The  defendant 
Butcher,  by  his  answer,  denies  all  the  mate- 
rial allegations  of  the  complaint,  except  the 
partnership  between  himself  and  co-defend- 
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Ant,  and  the  rendition,  docketing,  and  exist- 
ence of  the  Judgment  In  favor  of  Grlswold 
and  agalnat  Bishop  and  Stuller,  and  for  a 
further  and  separate  defense  alleges  that 
all  or  any  services  ever  at  any  time  perform- 
ed by  the  firm  of  Butcher  &  Eastham,  or 
either  of  them.  In  connection  with  the  pur- 
chsRe.  or  contract  for  the  purchase,  of  said 
lands,  were  done  and  performed  for  one  H. 
E.  Currey  alone,  and  consisted  of  separate 
acts  and  services  done  under  separate  direc- 
tions given  by  him.  and  for  him  only,  and 
that  there  never  was  a  general  contract  be- 
tween them,  covering  negotiations  for  the 
purchase,  or  contract  for  the  purchase,  of 
any  lands  whatever;  that  Currey  never  at 
any  time  requested  of  defendants,  or  either 
of  them,  to  make  a  full  or  complete  examina- 
tion of  the  records  of  Baker  county  regard- 
ing the  lands,  or  the  title  thereof;  that  de- 
fendant suggested  to  blm,  before  any  pur- 
chase was  made,  or  any  contract  entered 
into  concerning  such  lands,  that  he  should 
procure  an  abstract  for  the  purpose  of  as- 
certaining the  true  condition  of  the  title,  but 
he  refused  to  have  the  same  made,  or  to  pay 
therefor.  The  defendant  Eastham,  by  bis 
answer,  denies  all  the  material  allegations  of 
the  complaint,  except  the  partnership  be- 
tween himself  and  the  defendant  Butcher, 
and  the  existence  of  the  Judgment  of  Grls- 
wold against  Bishop,  and,  for  a  further  and 
separate  defense,  sets  up  substantially  the 
same  facts  pleaded  by  the  defendant  Butch- 
er. A  reply  was  filed,  putting  in  Issue  the 
new  matter  contained  in  the  answers.  Upon 
the  Issues  thus  joined,  a  trial  was  had,  re- 
sulting in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $520,  and  the 
defendants  appeal,  assigning  as  error  divers 
and  sundry  rniings  of  the  trial  court  made 
during  the  progress  of  the  trial,  and  its  re- 
fusal to  give  certain  Instructions  requested 
■by  them. 

W.  F.  Butcher  and  T.  H.  Crawford,  for  ap- 
pellants.   Doll  Stuart,  for  respondent. 

BKAN,  J.  (after  stating  the  facts).  After 
the  Jury  had  been  Impaneled,  but  before  any 
evidence  was  offered,  the  defendants  moved 
the  court  for  an  order  requiring  the  plaintiff 
to  elect  whether  she  would  rely  for  a  recov- 
ery upon  a  breach  of  the  contract  of  em- 
ployment, or  upon  that  feature  of  the  com- 
plaint which  charges  that.  In  the  course  of 
the  employment,  the  defendants  purchased 
an  outstanding  title  or  lien  on  the  property, 
to  her  damage.  The  overruling  of  the  mo- 
tion constitutes  the  first  assignment  of  er- 
ror. It  was  based  upon  the  contention  that 
the  complaint  states  two  causes  of  action,— 
one  for  a  breach  of  contract,  and  the  other 
in  tort  for  certain  alleged  fraudulent  acts 
ct  the  defendants  in  the  course  of  their  em- 
ployment. But,  as  we  understand  the  plead- 
ing, the  gist  of  the  action  is  the  negligence 
of  the  defendants  in  the  performance  of  a 
duty  which  they  owed  to  the  plaintiff  by  rea- 


son of  their  employment  She  avers  that 
they  undertook  and  agreed  to  examine  for 
her  the  title  to  certain  land,  which  she  con- 
templated purchasing,  and  that  the  work 
was  BO  negligently  and  carelessly  done  that 
they  failed  to  discover  and  report  to  her  a 
Judgment  lien  thereon,  by  reason  of  which 
she  was  damaged.  Where  one  adopts  the 
legal  profession,  and  assumes  to  exercise  its 
duties  in  behalf  of  another  for  hire,  the  law 
imposes  a  duty  to  exercise  reasonable  care 
and  skill,  and,  if  an  injury  results  to  his 
client  from  want  thereof,  he  is  liable  to  re- 
spond In  damages  to  the  extent  of  the  in- 
Jury  sustained.  This  duty  and  liability  aris- 
es from  the  relation  of  the  parties  under  the 
contract,  rather  than  from  the  contract  itself, 
and  at  common  law  the  injured  party  could 
sue,  either  in  assumpsit,  for  a  breach  of  the 
implied  promise,  or  in  case,  for  the  neglect  of 
duty.  3  Enc.  Pi.  &  Prac.  107.  In  the  latter 
Instance  it  is  necessary  to  aver  the  contract 
of  employment,  showing  the  relation  of  at- 
torney and  client,  as  a  matter  of  induce- 
ment, because  without  such  contract  there 
could  be  no  duty  to  the  plaintiff,  and  hence 
no  liability.  As  stated  by  Mr.  Justice  Mc- 
Donald In  Emlgh  v.  Railroad  Co.,  4  Blss.  114, 
Fed.  Cas.  No.  4,449:  "When  there  is  a  con- 
tract, either  express  or  implied,  from  which 
a  common-law  duty  results,  an  action  on  the 
case  lies  for  a  breach  of  that  duty,  in  which 
case  the  contract  is  laid  as  mere  inducement, 
and  the  tort  arising  from  the  breach  of  duty 
as  the  gravamen  of  the  action.  Thus,  if  a 
lawyer  or  pliyslclan  is  engaged  by  special 
contract  to  render  professional  services,  and 
if,  in  the  performance  of  such  services,  he  is 
guilty  of  gross  Ignorance  or  negligence,  an 
action  on  the  case  will  lie  against  him,  not- 
withstanding such  special  contract."  And 
Mr.  Bliss,  after  quoting  from  Chitty  that  "the 
inducement  or  averment  by  way  of  intro- 
ductory allegation  is  peculiarly  proper  where 
a  party  is  charged  upon,  or  in  respect  of, 
the  breach  of  a  contract  or  implied  duty  re- 
sulting from  any  iiarticular  character  or  ca- 
pacity of  defendant,"  says:  "This  doctrine 
is  applied  to  declarations  against  attorneys, 
physicians,  and  mechanics,  for  negligence, 
and  against  carriers  and  Innkeepers  for  loss 
of  goods;  the  contract  or  possession  of  the 
property  and  the  Injury  being  the  gist  or 
substance,  while  the  allegations  showing  the 
occupation  of  the  defendant,  in  reference  to 
which  the  contract  was  made  or  the  duty 
arose,  show  matter  of  inducement."  Bliss, 
Code  PI.  0A  Ed.)  i  luO.  It  is  clear,  there- 
fore, that  the  averment  of  the  contract  of 
employment  does  not  change  the  action  from 
one  of  negligence  on  account  of  the  failure  of 
the  defendants  to  perform  the  duty  arising 
out  of  the  relation  of  attorney  and  client  to 
an  action  on  contract.  And  the  allegations  In 
reference  to  the  subsequent  purchase  by  the 
defendants  of  the  Grlswold  Judgment,  and 
the  other  matters  in  relation  thereto,  were 
properly  pleaded  as  matter  in  aggravation 
of  damages.    The  complaint,  therefore,  states 
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but  one  cause  of  action,  and  there  was  no 
error  In  overruling  the  motion. 

It  is  next  urged  that  the  court  erred  In 
overruling  defendants'  objection  to  the  In- 
troduction of  any  evidence  because  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  objection  hay- 
ing been  raised  upon  the  trial,  the  plaintiff 
la  entitled  to  the  benefit  of  all  intendments  In 
favor  of  the  pleading  which  she  could  In- 
voice after  verdict.  Specht  v.  Allen,  12  Or. 
117,  6  Pac.  404;  Baker  City  v.  Murphy,  30 
Or.  405.  42  Pac.  133,  33  L.  R.  A.  88. 

The  particular  objection  made  to  the  com- 
plaint seems  to  be  that  It  Is  defective  be- 
cause (1)  It  does  not  describe  the  land  which 
defendants  were  employed  to  assist  the 
plaintiff  in  purchasing,  or  to  which  the  lien 
of  the  Oris  wold  Judgment  attached;  (2)  It  ap- 
pears therefrom  that  no  execution  could  law- 
fully Issue  on  the  Grlswold  Judgment  with- 
out a  revivor  thereof;  (3)  it  contains  no 
allegation  that  Bishop  and  Stuller  were  In- 
solvent; and  (4)  no  averment  that  the  Oris- 
wold  Judgment  antedated  the  decree  In  the 
foreclosure  suit  of  Balfour,  Guthrie  &  Co. 
against  Bishop.  All  these  points  are  tech- 
nical, and  amount  only.  In  effect,  to  an  objec- 
tion that  the  cause  of  action  Is  Imperfectly 
stated;  and  such  objections  are  cured  by 
^  erdict. 

The  next  assignment  of  error  Is  the  action 
of  the  court  In  admitting  the  record  of  a 
power  of  attorney  from  the  plaintiff  to  her 
husband,  H.  E.  Currey;  but  this,  if  error, 
was  immaterial,  for  there  Is  uncontradicted 
parol  evidence  tending  to  show  that  her  hus- 
band had  authority  to  act  for  her  In  the  pur- 
chase of  the  land  In  question,  and  to  employ 
the  defendants  to  examine  the  title  and  assist 
In  such  purchase.  If  the  defendants  were 
employed  by  H.  E.  Currey  to  act  as  the  at- 
torneys for  and  represent  the  plaintiff  in  the 
purchase  of  the  land  and  the  examination  of 
the  title,  and  assumed  to  and  did  act  In  that 
capacity,  they  certainly  cannot  defend  an 
action  brought  by  her  against  them  for  neg- 
ligence on  the  ground  that  H.  E.  Currey  had 
not  sufflclent  authority  to  employ  them. 

It  Is  further  Insisted  that  the  contract  for 
the  purchase  and  sale  of  the  land,  made  by 
Balfour,  Guthrie  &  Co.  and  the  plaintiff,  was 
improperly  admitted  In  evidence,  because  Its 
execution  was  not  proven  by  the  subscribing 
witnesses.  A  sufficient  answer  to  this  posi- 
tion is  that  no  such  objection  was  made  to 
the  Introduction  of  the  instrument  when  of- 
fered In  evidence;  hence  It  is  unavailing 
now. 

The  claim  Is  also  made  that  the  court  erred 
In  admitting  a  certified  copy  of  the  judgment 
lien  docket,  showing  the  Grlswold  judgment; 
but  no  Issue  was  made  In  the  pleadings  upon 
that  question,  and  therefore  the  admission  of 
this  testimony  was  Immaterial,  and  could 
have  effected  no  substantial  interest  of  the 
defendants. 

It  is  next  contended  that  the  court  erred  in 
overruling  defendants'   motion  for  a  non- 


suit, and  In  not  instructing  the  Jnry  to  find 
a  verdict  in  favor  of  the  defendants.  This 
motion  was  based  upon  the  contention  that 
there  was  no  proof  that  defendants  were 
actually  employed  by  the  plaintiff  to  ex- 
amine the  title  to  the  laud  referred  to,  or 
that  the  relation  of  attorney  and  client  ex- 
isted between  them.  It  Is  sufficient  to  say 
that  an  examination  of  the  record  discloses 
that  there  was  some  evidence  tending  to 
Rupport  the  plaintiff's  claim  upon  this  point. 
Its  sufficiency  was  for  the  Jury,  and  not  the 
court.  It  is  not  necessary  to  quote  or  par- 
ticularly refer  to  the  testimony.  Indeed,  in 
view  of  the  conclusion  we  have  reached  up- 
on another  point,  which  will  necessitate  a 
new  trial,  comment  thereon  would  be  Im- 
proper. 

Error  Is  also  assigned  because  the  court 
refused  to  give  the  following  Instruction,  re- 
quested by  the  defendants:  "If  you  find 
from  the  evidence  In  this  case  that  the  de- 
fendants, as  attorneys,  were  employed  by 
H.  E.  Currey  to  assist  him  In  negotiating  a 
purchase  of  the  land  named  In  the  com- 
plaint, and  to  look  up  and  pass  upon  the 
title  thereto,  and  that  at  the  time  the  de- 
fendants were  so  employed,  and  performed 
the  work  of  looking  up  the  title  to  said  land, 
they  had  no  knowledge  or  Information  that 
said  H.  E.  Currey  was  acting  as  the  agent 
of  the  plaintiff,  I^ulu  P.  Currey,  then  I  In- 
struct you  that  the  relation  of  attorney  and 
client  did  not  exist  as  l)etween  the  plaintiff 
and  these  defendants,  or  either  of  them.  In 
connection  with  such  employment,  and  your 
verdict  should  be  for  the  defendants."  We 
think  this  Instruction  ought  to  have  been 
given.  The  principal  questions  of  fact  seem 
to  be  (1)  whether  the  defendants  were.  In 
fact  the  attorneys  of  the  plaintiff  or  of  H. 
E.  Currey;  and  (2)  whether  they  were  em- 
ployed to  examine  and  report  upon  the  title 
to  the  land  In  question,  or  to  do  certain  spe- 
cific acts  not  embracing  such  examination. 
It  was  Important,  therefore,  that  the  ques- 
tion of  defendants'  employment  be  cU-arly 
and  distinctly  submitted  to  the  Jury,  so  that 
they  might  Intelligently  pass  upon  this  fea- 
ture of  the  case.  "It  is  a  general  doctrine, 
sustained  by  an  overwht^Iintng  weight  of 
authority."  says  Mr.  .Justice  Van  Fleet,  "that 
an  attorney  Is  liable  for  negllsrence  in  the 
conduct  of  his  profcfslonnl  duties,  arising 
only  from  Ignorance  or  want  of  care  to  his 
client  alone:  that  Is.  to  the  one  between 
whom  and  the  attorney  the  contract  of  em- 
ployment and  service  existed,  and  not  to 
third  parties."  Buckley  v.  Gray.  110  Cal. 
XVi.  42  Pac.  1K¥),  .<»  I^  11.  A.  8«2.  And  Mr. 
Jagjrard.  in  his  recent  work  on  Torts,  says: 
"In  actions  against  members  of  tlie  bar  for 
negligence  it  is  well  settled  that  only  the 
person  with  whom  the  attorney  contracts 
can  maintain  the  action,  for  it  Is  to  him 
alone  that  the  attorney  owes  a  particular 
duty."  2  .Tag.  Torts.  9(^.  This  rule,  with 
its  limitations.  Is  adverted  to  and  exhaust- 
ively discussed  by  the  supreme  court  of  the 
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United  States  in  the  case  of  Bank  v.  Ward, 
100  U.  S.  196,  25  L.  Ed.  621,  which  was  an 
action  for  damages  against  an  attorney  by  a 
party  who  loaned  money  upon  a  defective 
certificate  of  title  to  a  certain  piece  of  real 
estate,  furnished  by  the  attorney  to  another. 
It  was  held  that  the  plaintiff  could  not  main- 
tain the  action,  because  there  was  no  privity 
of  contract  between  him  and  the  attorney; 
the  court  saying:  "Beyond  all  doubt,  the 
general  rule  is  that  the  obligation  of  the 
attorney  Is  to  his  client,  and  not  to  a  third 
party,  and,  unless  there  is  something  in  the 
circumstances  of  this  case  to  take  it  out  of 
that  general  rule.  It  seems  clear  that  the  po- 
sition of  the  defendant  must  be  sustained." 
And  so  it  has  been  held  that  an  attorney 
employed  to  draw  a  will  Is  not  liable  to  a 
person  who,  through  the  attorney's  igno- 
rance or  negligence  in  the  discbarge  of  hla 
professional  duties,  was  deprived  of  the  por- 
tion of  the  estate  which  the  testator  in- 
structed the  attorney  should  be  given  such 
person  by  the  will.  Buckley  v.  Gray,  supra. 
And  again,  an  attorney  employed  by  a  mort- 
gagee to  examine  the  security,  and  who 
gives  his  client  a  certiflcate  of  title,  is  not 
liable  to  an  assignee  of  the  mortgagee  for 
loss  by  reason  of  error  in  the  certificate. 
Investment  Co.  v.  Hughes  (O.  C.)  20  Fed.  .SO, 
and  note  to  same,  24  Am.  Law  Reg.  197, 
202;  2  Shear.  &  R.  Neg.  (5th  Ed.)  $  562; 
Mechem,  Ag.  J  836.  Unless,  therefore,  the 
relation  of  attorney  and  client  existed  be- 
tween the  plaintiff  and  the  defendants,  she 
cannot  maintain  an  action  against  them  for 
negligence  in  examining  the  title  for  anoth- 
er; nor  is  this  rule  any  the  less  applicable 
in  this  case  because  H.  E.  Currey  may  have, 
in  fact,  been  the  agent  of  the  plaintiff  and 
acting  for  her  in  the  employment  of  the  de- 
fendants, unless  that  fact  was  known  to 
them.  The  relation  of  attorney  and  client 
is  a  personal  relation,  and  can  only  be  en- 
tered Into  by  the  consent  of  both  parties. 
Mr.  Weeks  says:  "It  la  snid  that  two  things 
are  necessary  to  establish  the  relation  be- 
tween attorney  and  client:  (1)  The  agree- 
ment of  the  attorney  to  be  an  attorney  for 
the  party;  and  (2)  the  agreement  of  the  par- 
ty to  have  the  other  for  an  attorney." 
Weeks,  Attys.  at  Law  (2d  Ed.)  S  18.").  If  the 
defendants  knew,  as  plaintiff  contends,  that 
H.  E.  Currey  was.  in  fact,  the  agent  of  and 
acting  for  the  plaintiff,  and  so  employed 
them,  they  would,  of  course,  be  liable  to  her 
the  same  as  if  the  employment  was  by  her 
In  person;   otherwise,  not. 

It  may  be  urged  that  the  court  substan- 
tially instructed  the  jury  In  accordance 
with  the  rule  of  law  above  Indicated,  In  Its 
general  charge,  but  we  cannot  concur  in 
that  view.  It  is  true,  the  court  charged  the 
jury  In  two  or  throe  instances  that,  to  en- 
able the  plaintiff  to  recover,  she  must  estab- 
lish by  a  preponderance  of  the  evidence 
that  she  employed  tlio  defendants  to  look  up 
the  title  to  the  land,  as  to  liens  tlicrcon, 
etc.;    but,    In   view   of   the   two   Important 


questions  of  fact,  these  Instructions  could 
well  be  understood  by  the  jury  to  apply  par- 
ticularly to  the  character  of  the  defendants* 
employment,  rather  than  to  the  person  by 
whom  they  were  employed.  In  any  event, 
the  defendants  were  entitled  to  have  the 
question  clearly  and  distinctly  submitted  to 
the  Jury,  and  It  was  error  for  the  court  to 
refuse  the  instruction  requested  upon  this 
point. 

The  defendants  also  requested  the  court 
to  charge  the  jury  that:  "The  gist  of  this 
action  is  the  breach  of  an  alleged  contract 
by  the  defendants,  as  the  attorneys  of  plain- 
tiff, In  failing  to  discover  certain  defects  in 
the  title  to  real  estate  claimed  to  have  been 
purchased  by  the  plaintiff,  which  defect  con- 
sisted of  an  outstanding  judgment  lien, 
which  judgment  lien  the  plaintiff  was  after- 
wards compelled  to  buy  at  a  cost  of  $350; 
and,  before  plaintiff  can  recover  In  this  case, 
she  must  establish,  by  a  preponderance  of 
the  evidence,  this  contract  of  employment 
and  the  breach  thereof;  and,  failing  to  do 
that,  the  fact  that  the  defendant  Eastham 
afterwards.  In  November,  purchased  this 
judgment,  and  compelled  the  plaintiff  to  pay 
him  therefor  the  sum  of  $3^,  would  not 
make,  and  cannot  make,  the  defendants  lia- 
ble in  this  action.  The  only  matter  you  can 
consider  the  purchase  of  this  judgment  by 
the  defendant  Eastham  for  Is  in  ascertain- 
ing and  determining  the  amount  of  damages 
the  plaintiff  Is  entitled  to  recover,  provided 
she  satisfies  you  by  a  preponderance  of  the 
evidence  that  the  defendants,  prior  to  such 
purchase.  In  June,  1898,  negligently  and 
earelessl.v  failed  to  discharge  their  duty  as 
attorneys  under  her  employment  of  them  in 
negotiating  the  sale  and  looking  up  the  title 
to  this  land,  if  such  employment  ever  exist- 
ed." This  instruction  was  evidently  intend- 
ed to  advise  the  jury  that  the  plaintiff  was 
not  entitled  to  recover  in  this  action  solely 
on  account  of  the  purchase  by  the  defendant 
Eastham  of  the  Griswold  judgment,  some 
months  after  the  contract  for  the  purchase 
of  the  land  was  entered  into  by  the  plaintiff; 
and  it  was  proper  that  the  jury  should  have 
been  so  Instructed  upon  this  feature  of  the 
case.  As  before  suggested,  the  gist  of  the 
action  Is  the  negligence  of  the  defendants  in 
falling  to  discover  and  report  the  Griswold 
Hen;  and,  unless  such  negligpnce  Is  shown, 
the  purchase  by  the  defendants,  or  either  of 
them,  of  the  outstanding  judgment  lien, 
would  not.  in  Itself,  expose  them  to  liaitiiity 
to  the  plaintiff  in  this  action.  The  proi>osed 
Instruction  qiioted  Is  open  to  some  objec- 
tion, and  was  perhaps  properly  refused  on 
account  of  Its  language,  because,  among 
other  things.  It  states  that  the  action  Is  for 
the  breach  of  an  alleged  contract,  when,  as 
we  have  seen.  It  Is  an  action  of  negligence 
pure  and  simple;  yet  the  point  referred  to 
shoidd  have  been  covered  by  the  instruc- 
tions of  the  court. 

For  the  ri'fii.«al  to  give  the  instruction  rc- 
I  quested.  In  reference  to  the  employment  of 
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tUe  defendauts  by  H.  R  Currey,  the  Judg- 
UR'iit  of  the  court  below  must  be  reveraed, 
iind  the  cause  remanded  for  a  new  trial; 
and  it  is  so  ordered. 


PANNING  et  al.  v.  GILLILAND  et  al. 

(Siipreme  Court  of  Orogon.     July  2,  IfllX).) 

HiaHWAYS  —  NECESSITY— EMINENT    DOMAIN  — 
DAMAGES— POLITICAL    QUESTION— AP- 
PEAL—WKIT  OK  REVIEW. 

1.  Hill's  Ann.  Ijiws,  $  -WKi.),  authorizos  an 
appeal  to  the  circuit  court  from  the  nssessmont 
of  damages  suKtnlned  by  parties  over  whose 
land  a  p\iblie  road  is  sought  to  be  laid.  S«'Olion 
i>S5,  as  amended  by  I..iiws  ISS!),  pp.  134,  185. 
authorizes  a  writ  of  review  concurrent  with 
the  right  of  appeal.  Held,  that  an  appeal  from 
the  assessment  of  damages  does  not  waive 
the  right  to  have  the  proi-eedings  establishing 
the  road  reviewed  b.v  writ  of  review,  since,  ou 
an  appeal  under  section  40(51),  a  review  of  the 
regularity  of  the  proceedings  establishing  the 
road  cannot  be  had. 

2.  >Vhere  a  rnad  sought  to  be  laid  over  pri- 
vate property  will  be  open,  when  laid,  to  all 
who  may  desire  to  use  it,  the  laying  of  the  road 
will  not  constitute  a  taking  of  private  property 
for  private  use,  forbidden  by  the  constitution, 
though  it  may  in  fact  accommodate  but  a  sin- 
gle family. 

3.  The  claim  in  a  petition  for  a  public  road 
over  private  proiwrty  that  it  is  necessary,  and 
that  the  property  of  the  petitioners  cannot  be 
reached  by  any  convenient  highway,  is  not  is- 
suable, since  the  manner  of  its  determination 
is  a  legislative  question,  and  since  the  legisla- 
ture has  provided  that  the  appearance  of  these 
facts  iu  the  petition  shall  be  sufficient  to  au- 
thorize the  court  to  appoint  viewers  to  lay  out 
the  road. 

4.  'ITie  report  of  viewers  appointed  by  the 
court  to  lay  out  a  public  road  over  private  prop- 
erty that  the  road  has  been  so  laid  as  to  cause 
the  least  damage  is  not  issuable,  since  tlie  (lues- 
tion  raised  is  political  in  its  nature,  and  the 
procedure  authorized  by  the  legislature  for  its 
ascertainment  makes  provision  for  a  hearing 
only  on  the  ultimate  question  of  compensation 
for  the  damage. 

5.  On  petition  for  a  public  road  over  private 
property,  designating  the  exact  route  desired, 
the  court  ordered  that  the  road  be  laid  in  ac- 
cordance with  the  petition.  The  viewers  ap- 
pointed by  the  court  thereafter  reported  that 
they  had  laid  the  road  as  ordered,  and  so  "as 
to  do  the  least  possible  damage  to  the  land  over 
which  it  passed."  Hfid,  that  while  the  order 
of  the  court  might  imply  that  the  road  should 
be  laid  exactly  as  called  for  in  the  iH>tition, 
regaitlless  of  damage,  the  report  of  the  view- 
ers that  it  had  been  so  laid  as  to  cause  the 
least  damage  cured  the  defect. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  Lowell,  Judge. 

Writ  of  review  by  C.  O.  Fanning  and  others 
against  J.  M.  Gllliland  and  another.  From  an 
order  dismissing  the  writ,  plaintiffs  appeal. 
Affirmed. 

This  Is  a  proceeding  by  writ  of  review  to 
test  the  legality  of  the  establishment  by  the^ 
county  court  of  UuiatlUa  county.  Or.,  of  a 
road  of  public  easement  across  the  lands  of 
the  plaintiffs.  The  sworn  petition  presented 
for  the  location  and  establishment  of  the  road 
shows  that  F.  B.  Clopton,  one  of  the  peti- 
tioners, is  the  owner  of  40  acres  of  land  situ- 
ate in  township  2  N.,  range  32  £.  of  the 


Willamette  meridian;  that  be  has  a  dwelling 
house  situated  thereon,  which  is  occupied  by 
J.  M.  Gillllaud,  the  other  petitioner,  under  a 
lease;  tbat  Haid  dwelling  is  situate  immedi- 
ately south  of  the  Umatilla  river,  which  lie- 
comes  so  swollen  in  the  winter  and  spring 
as  to  render  It  impassable;  that  McKay 
creek,  which  flows  ou  the  south  and  west  of 
said  dwellius;.  Is  also  Impassable  during  the 
«une  seasons,  and  there  is  no  public  highway 
across  either  of  the  streams.  acce.<aible  to  peti- 
tioners' residence;  that  there  has  been  a  road 
from  their  residence  to  the  cit>'  of  I*endleton, 
but  that  about  January  31,  1890,  C.  O.  Fan- 
ulng,  ui>on  whose  lands  it  was  located,  closed 
It  up  and  refused  to  permit  petitioners  to  use 
it;  that  petitioners'  residence  is  not  reached 
by  any  convenient  public  road  or  otherwise; 
that  it  is  necessary  that  petitioners  and  the 
public  have  ingress  and  egress  to  and  from 
such  residence,  and  that  by  reason  of  the 
closing  of  said  road  all  such  means  of  ingress 
and  egress  have  been  cut  off;  that  a  good 
road,  convenient  to  petitioners'  residence,  can 
be  laid  out,  constructed,  and  established  upon 
the  line  of  the  old  road  so  closed,  without  do- 
ing unnecessary  damage.  The  prayer  of  the 
petition  is  ttiat  a  county  road  and  public  talgb- 
wa.v.  30  feet  in  width,  be  laid  out  and  estab- 
lished, commencing  at  the  gate  In  the  door- 
yard  fence  of  the  petitioners'  residence,  and 
running  thence  upon  the  line  of  the  old  road, 
as  nearly  as  practicable,  to  a  designated  point, 
"at  which  commences  county  road  No.  430." 
and  that  viewers  be  appointed  to  locate  and 
establish  the  same,  and  to  assess  the  damages, 
if  any,  accruing  to  the  individuals  over  whose 
lands  it  passes.  To  this  petition  an  answer 
was  filed  by  the  objectors,  the  iilatntiffs  here- 
in, protesting  that  the  court  bad  no  Jurisdic- 
tion over  the  subject-matter,  and  putting  in 
Issue  all  the  material  allegations  thereof, 
which,  after  argument  and  hearing,  was 
stricken  out  upon  motion  of  the  petitioners. 
In  pursuance  of  the  petition  the  county  court 
made  an  order  reciting  the  facts  therein  stated 
as  being  shown  imder  oath,  and  appointing 
viewers,  with  directions  to  meet  at  the  begin- 
ning of  the  said  proposed  road  on  the  22d 
day  of  March,  1899,  and  lay  out,  locate,  and 
establish  a  30-foot  road,  in  accordance  with 
the  petition,  and  to  assess  the  damages  sue' 
talued  to  the  parties  through  whose  premises 
It  should  be  located,  according  to  law.  and 
to  report  their  proceedings  to  the  court  at 
the  May  term  following;  and  the  court  fur- 
ther directed  that  a  copy  of  the  order  be 
served  upon  the  persons  affected.  In  due 
time  the  viewers  made  a  report,  to  which 
objections  were  tiled,  with  a  prayer  tbat  the 
objectors  be  allowed  to  produi-e  evidence  to 
show  that  It  was  not  Just  These  were  strick- 
en out.  and,  a  motion  subsequently  tiled  to 
vacate  the  same  being  overruled,  the  court 
entered  an  order  conllrming  the  report  and 
establishing  the  road;  and  a  writ  of  review 
to  the  circuit  court  having  been  thereupon 
sued  out  by  plaintiffs,  and  there  dismissed, 
they  appeal  to  this  court. 


Digitized  by 


Google 


Or.) 


FANNING  V.  GILLILAND. 


G37 


J.  H.  Raley  and  J.  J.  Balleray,  for  appel- 
lants.   James  A.  Fee,  for  respondents. 

WOLVEHTON.  C.  J.  (after  stating  the 
facts).  Tbe  respondeuts  moved  to  dismlt>K  the 
appeal  for  the  rea.son  that  the  plaintiffs  had 
api)ealpd  to  the  clrtmlt  court  from  the  assess- 
ment of  damages,  it  being  contended  that  by 
prosecuting  such  api)eal  they  have  waived  the 
Tight  to  prot^ecute  thfir  reuMHly  by  writ  of 
review.  In  this  contention  we  cannot  concur, 
for  two  reasons:  il)  It  was  not  the  purpose 
of  the  statute.  In  giving  the  appeal  from  the 
as.seHsment  of  damages,  to  permit  the  regu- 
larity of  the  proceedings  for  the  establishment 
of  the  road  to  be  questioned  therein;  and  (2) 
by  section  585.  Hill's  Ann.  Laws  Or.,  as 
amended  by  the  act  of  lH8t>  (Sess.  Laws  1889, 
pp.  134,  133),  the  writ  of  review  Is  made  con- 
current with  the  right  of  appeal,  so  that  an 
appeal  from  the  assessment  of  damages  does 
not  w^alve  the  right  to  have  the  proceeding 
to  lay  out  and  establish  the  road  reviewed  at 
the  same  time.  As  bearing  upon  the  qne^iou 
whether  the  remedies  are  concurrent,  see  Hill 
V.  State,  23  Or.  446,  32  Pac.  100;  Klrkwood 
V.  Washington  Co.,  32  Or.  .508,  52  Pac.  568. 
The  motion  is  therefore  denied. 

It  is  urged  that  it  wos  error  to  strike  out 
the  answer  to  the  petition  for  the  location  and 
establishment  of  the  road,  because  it  tendered 
Issues  upon  matters  of  law  and  fact  eeeentlal 
to  be  establisiied  before  the  prayer  of  the  pe- 
tition could  be  granted,  .\mong  them  were 
(1)  that  the  use  for  which  It  was  proposed  to 
appropriate  the  plaintiffs'  lands  was  not  a 
public  use;  (2)  that  the  residence  of  the  peti- 
tioners was  at  that  time  reached  by  a  con- 
venient public  road;  and  (3)  that  the  road 
proposed  by  the  petition  was  not  located  so 
as  to  do  the  least  damage  to  the  premises  of 
the  plaintiffs.  It  was  sought  to  produce  evi- 
dence upon  all  these  questions,  and  to  obtain 
a  hearing  upon  them  as  questions  of  fact,  and 
it  is  urged  that  the  court  was  powerless  to 
proceed  without  It,  issues  thereon  having  been 
tendered.  The  law  has  made  no  provision  for 
any  such  hearing,  although  it  requires  notice 
to  be  given  of  the  appointment  of  viewers  to 
lay  out  the  road,  and  assess  the  damages  ac- 
cruing by  reason  of  Ite  location  and  establish- 
ment. It  cannot  be  doubted  but  that  all  these 
questions  are  matters  for  Judicial  determina- 
tion. The  first  two  must  be  adjudicated  and 
determined  before  the  viewers  can  be  ap- 
pointed, but  the  latter  is  to  be  resolved  with 
their  assistance,  when  authorized  to  act. 

As  it  pertains  to  the  first  question  or  is- 
sue, the  proposition  is  advanced  that  private 
property  cannot  be  taken  for  private  use, 
even  with  compensation,  and  therefore  it 
must  be  first  determined  that  the  proposed 
taking  is  for  a  public  use,  before  damages 
can  be  legitimately  assessed;  hence,  that  an 
adjudication  of  the  fact  that  the  use  is  pub- 
lic, w^ithout  an  opportunity  of  being  heard,  is 
the  taking  of  property  without  due  process 
of  law,  and  Inimical  to  the  national  constitu- 


tion. This  Is  a  question  which  challenges  the 
jurisdictiun  of  the  court;  for.  if  it  be  true 
that  a  road  of  public  easement  such  as  is 
provided  for  by  statute  is  not  the  taking  of 
property  necessary  to  its  establlshnifnt  for  a 
public  use,  then  the  court  is  without  authori- 
ty to  act,  and  the  proceeding  ought  to  stop 
whenever  attention  is  called  to  it.  This  court 
has,  however,  decided  that  the  taking  of  proi)- 
orty  for  such  a  purpose  is  a  taking  for  a  pub- 
lic use.  Mr.  Justice  Bean,  in  Towns  v. 
Klamath  Co.,  33  Or.  225,  232,  53  Pac.  60<i, 
says:  "The  principle  to  be  deduced  from  the 
adjudged  cases  I)eariug  ui>on  the  question 
seems  to  be  tliat  if,  by  a  fair  construction 
and  operation  of  the  statute,  tiie  road,  when 
laid  out,  is  in  fact  a  public  road,  for  the  use 
of  all  who  may  desire  to  use  It,  the  law  is 
not  liable  to  the  charge  of  unconstitutionality, 
and  is  valid,  though  the  road  may  be  laid 
out  on  the  application  of,  paid  for  and  kept 
In  repair  by,  the  petitioner,  and  primarily 
designed  for  bis  benefit;  but  if  such  road  is 
to  become  a  mere  private  wa.v,  and  not  open 
to  the  public,  the  law  sanctioning  it  Is  void. 
•  •  •  Within  this  principle,  the  act  In 
question  is  valid.  The  road  provided  for  Is 
an  open,  pablic  way,  thirty  feet  in  width, 
which  may  be  traveled  by  any  person  who  de- 
sires to  use  it.  The  fact  that  It  may  ac- 
commodate but  a  limited  portion  of  the  pub- 
lic, or  even  but  a  single  family,  is  no  objec- 
tion to  tlie  validity  of  the  law  providing  for 
its  location.  The  test  Is  whether  It  Is  an 
open,  public  way,  or  one  for  the  exclusive  use 
and  l)enefit  of  the  petitioner."  We  are  aware 
that  the  question  whether  the  use  is  in  fact 
public  is  one  for  ultimate  determination,  un- 
der the  constitution,  by  the  judiciary;  that 
while  the  legislature  usimlly  takes  the  initia- 
tive, and.  in  its  adoption  of  laws  looking  to 
the  purpose,  necessarily  passes  upon  their 
constitutionality,  it  is  yet  within  the  exclu- 
sive and  peculiar  functions  of  the  courts  to  de- 
termine the  question,  whenever  appropriate- 
ly brought  to  their  notice.  Lumbering  Co.  v. 
Johnson.  30  Or.  20.n,  40  Pac.  790,  34  L.  R.  A. 
308;  Transportation  Co.  v.  Garliade,  32  Or. 
582,  52  Pac.  373,  54  Pac.  307,  882;  Railroad 
Co.  V.  Wlltse,  110  111.  449,  0  N.  E.  49;  I.«wi8, 
Em.  Dom.  f  l.~>8:  10  Am.  &  Eng.  Euc.  I^aw 
(2d  Ed.)  1069b.  The  question  being  one  of 
Jurisdiction,  It  may  be  heard  at  any  stage 
of  the  proceeding,  as  well  In  the  circuit  as  in 
the  county  court;  and,  under  the  settled  rul- 
ings of  this  court,  it  may  be  beard  here  for 
the  first  time.  There  Is  no  Issue  of  fact  to 
be  Joined  upon  the  question.  The  statute 
has  prescribed  what  may  be  done,  and  the 
matter  of  determination  whether  the  appro- 
priation of  the  lands  necessary  to  the  estab- 
lishment of  the  road  is  for  a  public  use  is 
capable  of  being  solved,  under  the  statute, 
from  the  record.  No  facts  that  may  be  prov- 
en can  present  a  different  issue  than  such  as 
the  law  Itself  has  tendered,  and  the  notice 
which  is  required  to  be  given  by  a  service  of 
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tbe  order  of  appointment  of  the  viewers 
gives  ample  opportunity  for  hearing  upon  this 
Jurisdictional  question,  so  that  It  cannot  be 
said  that  the  taking  Is  without  due  process 
of  law.  In  reality  the  county  court  passed 
upon  the  question  when  It  entertained  cog- 
nizance of  the  cause  against  the  protests  of 
the  plaintUfa  that  it  was  without  jurisdiction 
over  the  subject-matter. 

The  next  question,  viz.  whether  the  resi- 
dence of  the  petitioners  could  be  reached  by 
any  public  highway,  and  another  closely  al- 
lied to  it,  whether  It  is  necessary  that  such 
persons  and  the  public  shall  have  ingress  and 
egress  to  and  from  the  residence  of  such  per- 
sons, are  political  or  legislative  In  their  char- 
acter, and  the  mode  and  manner  of  their  as- 
certainment and  determination  are  matters 
wholly  within  the  authority  of  the  legislature 
to  devise.  Towns  v.  Klamath  Co.,  supra; 
Zimmerman  v.  Canfield,  42  Ohio  St.  463;  Peo- 
ple V.  Smith,  21  N.  Y.  505.  The  legislature 
having  provided  that,  upon  a  sworn  petition 
of  the  person  whose  residence  is  not  reached 
by  a  convenient  public  road,  the  court  may 
appoint  viewers,  tlie  law  has  prescriljed  that 
this  is  sutUcIent  to  set  the  court  in  motion. 
These  facts  are  not  issuable,  because  not 
made  so  by  statute,  and  are  sufficient  when 
appearing  by  the  petition,  because  it  fulfills 
or  constitutes  the  mode  of  procedure  pointed 
out  by  the  law.  As  was  said  In  Towns  v. 
Klamath  Co.,  supra,  touching  the  question  of 
the  exercise  of  eminent  domain,  "It  Is  suffi- 
cient for  the  pi'otectlon  of  his  constitutional 
riglits  If  he  has  notice,  and  Is  given  oppor- 
tunity at  some  stage  of  the  proceedings  to  be 
heard  upon  the  question  of  compensation  for 
his  land  so  appropriated." 

The  third  question,  viz.  whether  the  road 
proposed  by  the  petition  was  located  thereby 
80  as  to  do  the  least  damage  to  the  premises 
over  which  it  passes,  is  one  to  be  ascertain- 
ed by  tlic  viewers  for  tlie  advisement  of  the 
court.  This  Is  not  a  prollralnnry  question, 
as  are  the  preceding  ones,  to  be  determined 
by  the  court,  and  essential  to  the  exercise 
of  the  power  and  authority  to  proceed,  but 
is  an  issue  8ul)sequent  to  the  acquirement  of 
Jurisdiction,  and  constitutes  but  a  method 
of  pi-ocedure  in  laying  the  road.  Tlie  pro- 
cedure must  be  substantially  followed  in  the 
estahiishment  of  the  road;  but  the  objectors 
tliereto  are  not  permitted  to  form  an  issue 
touching  the  fact  of  "least  damage"  to  be 
tried  in  any  other  way  than  by  the  report 
of  the  viewers.  Tills  they  try  withotit  issue 
being  made  uiM>n  the  pleadings,  and  make 
report  of  their  findings  under  tiie  law.  Like 
the  last  preceding  questions,  it  is  legislative 
In  its  character,  and  the  procedure  adopted 
for  tiie  ascertainment  of  the  fact  may  be 
pursued  without  an  opportunity  for  a  hear- 
ing, where  provision  Is  made  therefor,  upon 
the  ultimate  question  of  damages  as  compen- 
sation for  tlie  taking.  Nor  do  we  think  that 
the  ol)Jectors  were  entitled  to  a  bearing  upon 
the  Justice  of  the  viewers'  report.    That  la 


a  matter  to  be  determined  from  the  report 
itself,  and  it  cannot  be  disputed  by  any 
method  not  prescribed  by  statute. 

There  Is  another  question  presented  by  the 
record,  upon  which  much  stress  was  laid  at 
the  argument.  The  petition  asking  for  tbe 
establishment  of  tbe  road  described  the  pro- 
posed course  with  some  particularity,  and 
the  order  of  the  court  directed  the  viewers 
to  lay  it  out  in  accordance  with  the  petition, 
and  to  assess  the  damages  sustained  by  rea- 
son of  its  establishment.  The  viewers  made 
report  that,  "In  accordance  with  the  prayer 
of  tbe  petition  and  the  direction  and  orders 
of  the  county  court,  we  proceeded  to  and 
did  *  *  •  lay  oat,  locate,  and  establish  a 
road  thirty  feet  in  width,  commencing,"  etc., 
which  follows  the  line  designated  in  the 
prayer  of  the  petition,  and  "that  said  road 
was  laid  out  on  the  most  practical  route 
from  tbe  point  of  commencement  to  the  ter- 
mination, and  upon  the  route  designated  in 
said  order  appointing  as  as  viewers,  and  in 
accordance  with  the  prayer  of  the  i)etitlon, 
and  we  so  laid  out  said  road  as  to  do  tbe 
least  possible  damage  to  the  land  over  which 
it  passed."  It  is  urged  that  the  order  of  the 
county  court  left  no  discretion  with  the 
viewers  in  the  selection  of  the  route  of  the 
road  80  as  to  do  the  least  damage  to  the  land 
over  which  it  passed,  and  therefore  that  the 
court  exceeded  its  powers.  True,  tbe  order 
directs  that  the  road  shall  be  located  In  ac- 
cordance with  the  petition,  and  this  is  the 
language  of  the  statute.  But  the  report  of 
the  viewers  would  Indicate  that  they  have 
located  it  so  as  to  do  the  least  possible  dam- 
age to  the  lands  over  which  It  passes,  while 
at  the  same  time  they  show  that  they  locat- 
ed it  upon  the  line  designated  in  tbe  petition. 
ThlB  is  equivalent,  in  our  opinion,  to  saying 
that  the  line  designated  in  the  petition  is  the 
one  which,  after  carefully  viewing  the  situ- 
ation, in  the  Judgment  of  the  viewers  would 
do  the  least  damage  to  the  property  owners, 
and  this  is  the  fnlflUment  of  the  statute.  It 
was  intimated  in  the  case  of  Sullivan  v. 
Cline,  .S3  Or.  260,  54  Pac.  154,  that  It  was 
probably  not  the  Intendment  of  the  statute 
that  the  petitioner  should  set  out  the  exact 
course  on  which  it  is  desired  the  road  should 
be  laid,  but  that  It  Is  sufl^cient  If  the  petition 
shows  the  place  of  residence,  that  it  cannot 
be  reached  by  any  public  road,  and  that  it  is 
necessary  that  the  public  and  himself  shall 
have  ingress  to  and  egress  from  such  resi- 
dence. The  petition  In  this  case  has  gone 
further,  however,  nnd  has  designated  the 
exact  route;  and  while  the  court  has  direct- 
ed that  the  road  be  located  according  to  the 
petition,  which  may  imply  that  it  should  be 
located  upon  the  route  therein  defined,  yet 
the  report  of  the  viewers  shows  that  the 
road  so  laid  out  was  located  so  as  to  do  the 
least  damage  to  the  land  through  which  it 
passes.  The  ultimate  result  was  therefore 
in  full  accord  with  the  intendment  of  the 
statute,  and,  while  it  may  have  proceeded 
somewhat  Irregularly,   the   purpose  of  the 
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Btatate  bos  been  8Bbaei>ved,  ana  the  order 
eotabUsblug  the  road  will  therefore  not  be 
disturbed.  The  Judgment  o{  tbe  court  be- 
low will  be  affirmed,  and  it  Is  bo  ordered. 


CHURCH  ▼.  ADAMS. 
(Supreme  Court  of  Oreffon.    July  2,  1900.) 

PARTNERSHIP— ACTION  FOR  DISSOLUTION  AND 
ACCOUNTING  —  PUBLIC    LANDS— SALE    BY 

CLAIMANT  BEFOKH  FINAL  PROOF. 
1.  When  a  partnersbip  was  organized,  the 
firm  purchased  of  one  of  the  partners  property 
owned  by  him,  and  on  its  dissolution  issue  was 
made  as  to  whether  a  certain  timber-culture 
claim  was  included  therein.  One  of  the  part- 
ners, who  was  corroborated  by  a  clerk,  stated 
that  a  certain  amount  was  paid  for  such  tim- 
bcr-CTilture  land,  and  such  owner  was  paid  for 
trees  set  out  by  him,  and  that  such  owner  was  to 
deed  the  land  to  the  firm  so  soon  as  he  received 
a  patent  therefor.  A  schedule  of  such  owner's 
pruporty,  made  at  the  time  of  the  formation 
of  the  partnership  and  purchase  of  the  prop- 
erty, corroborated  such  witnesses  as  to  the 
partnership  agreement  and  the  property  pur- 
chased. Such  owner  testified  that  he  was  to 
deed  a  pre-emption  claim  to  the  partnership, 
but  no  reference  was  made  to  purchasing  the 
timber  claim  or  paying  for  the  trees  thereon. 
Utid  to  support  the  contention  that  the  timber- 
culture  claim  was  to  be  as.sets  of  tbe  firm,  to 
be  conveyed  as  soon  as  such  owner  made  final 
proof  and  acquired  title. 

2. 20  Stat.  113,  S  2,  governing  timberHinltare 
claims,  and  providing  that  a  person  applying 
for  the  benefit  of  the  act  shall  make  afSdavit 
that  the  entry  is  for  the  cultivation  of  timber 
for  his  exclusive  use,  and  on  final  proof  shall 
show  that  he  has  planted  a  certain  number  of 
trees,  and  cultivated  and  protected  them  for 
a  certain  time,  does  not  inhibit  the  claimant, 
who  has  made  enti-y  in  good  faith,  from  con- 
tracting to  sell  his  claim  prior  to  final  proof. 

Appeal  from  circuit  court,  Malheur  coun- 
ty; M.  D.  Clifford,  Judge. 

Action  by  J.  M.  Church,  administrator  of 
the  estate  of  R.  M.  Steel,  deceased,  against 
I.  H.  Adams.  Prom  a  decree,  plaintiff  ap- 
peals.   Modified. 

0.  H.  Finn,  for  appellant  J.  A.  Fee,  for 
respondent 

BBAN,  J.  This  is  an  appeal  from  part  of 
a  decree  in  a  suit  brought  by  plaintiff's  in- 
testate to  dissolve  a  partnership  and  for  an 
accounting.  The  only  question  for  the  con- 
sideration of  this  court  is  whether  two  tracts 
of  land,  known  and  referrcid  to  in  tbe  record 
as  the  "Timber-Culture  Claim"  and  the 
"WeaTer  Place,"  belong  to,  and  are  part  of, 
tbe  partnership  assets.  On  November  17, 
1885,  tbe  plaintiff's  Intestate,  R.  M.  Steel, 
and  tbe  defendant,  Adams,  entered  Into  a 
partnership,  to  continue  for  10  years,  under 
tbe  firm  name  and  style  of  Steel  &  Adams, 
for  the  purpose  of  carrying  on  the  business 
of  farming  and  stock  raising  in  Baker  coun- 
ty. Under  the  terms  of  the  partnership 
agreement,  Steel  was  to,  and  did,  advance  to 
the  partnership  $10,000,  to  remain  invested 
In  tbe  business  during  Its  continuance,  in 
consldcrntlon  of  which  Adnms  agreed  to  fur- 
nish tbe  labor  and  services  of  himself  and 


family  in  the  prosecution  and  management 
of  the  busiuesH.  At  the  time  of  the  forma- 
tion of  the  partnership,  Adams  was  tbe  own- 
er of  a  pre-emptlou  claim  consisting  of  160 
acres*  and  a  timber-culture  filing  on  anotber 
quarter  section,  one-quarter  Interest  in  tbe 
Nevada  ditch,  and  borses,  cows,  wagons,  and 
farming  machinery.  Immediately  after  the 
formation  of  tbe  partnership,  the  firm  pur- 
chased of  Adams  the  property  then  owned 
by  him  for  4>11,601,  paying  for  it  with  the 
$10,000  advanced  by  Steel  and  |1,601  loaned 
by  him  to  the  company  on  its  demand  note. 
The  partnership  continued  tbe  business  until 
tbe  expiration  of  the  time  limited  in  tbe  ar- 
ticles of  co-partnership,  at  which  time,  the 
parties  being  unable  to  settle  tbeir  affairs. 
Ibis  suit  was  brought  by  Steel  for  a  dissolu- 
tion of  the  partnership  and  an  accounting, 
pending  which  Steel  died,  and  Church,  hav- 
ing been  appointed  administrator  of  bis  es- 
tate, was  substituted  as  plaintiff. 

The  questions  presented  are,  first  whether 
Adams'  timber-culture  claim  is  part  of  the 
assets  of  tbe  partnership.  At  tbe  time  of  its 
formation,  there  were  present  and  participat- 
ing in  tbe  negotiations  R.  M.  Steel,  his  son, 
George  A  Steel,  and  the  defendant,  Adams, 
and  upon  tbe  testimony  of  these  three  per- 
sons must  tbe  question  be  determined. 

R.  M.  Steel,  in  referring  to  the  matter, 
says,  in  answer  to  interrogatory  No.  16: 
"Two  thousand  dollars  of  the  amount  fur- 
nished by  me  to  the  firm  of  Steel  &  Adams, 
on  November  18,  1885,  which  was  paid  to  I. 
H.  Adams  immediately  after  coming  into 
possession  of  the  firm,  was  Invested  in  land, 
that  sum  being  paid  for  the  east  half  of  the 
northeast  quarter,  and  the  east  half  of  the 
southeast  quarter,  of  section  twenty-four;" 
and  in  answer  to  interrogatory  No.  17:  "Two 
bnndred  dollars  was  paid  for  the  improve- 
ments on  the  west  half  of  the  southeast  quar- 
ter, and  tbe  east  half  of  the  southwest  quar- 
ter, of  same  section,  this  sum  being  fbr  im- 
provements consisting  of  fifteen  acres  of 
clearing  and  five  hundred  trees;  the  title  to 
tbe  land  being  then  In  the  United  States,  the 
defendant  having  entered  same  under  the 
timber-culture  act.  All  subsequent  improve- 
ments were  to  be  made  at  the  expense  of  the 
firm.  Including  fees  for  making  final  proof,  and 
when  patent  issued  defendant  was  to  deed 
tbe  land  to  the  firm  forthwith,  without  fur- 
ther consideration.  *  •  *  Defendant  bad 
no  means  at  the  time  articles  of  co-partner- 
ship were  entered  into,  except  such  property 
as  he  sold  the  firm,  and  all  the  moneys  so  re- 
ceived for  said  property  were  required  and 
used  to  pay  his  indebtedness.  I  do  not  know 
of  his  having  acquired  any  means  in  his  own 
light  since  that  time,  as  his  time  has  been 
devoted  to  tbe  care  and  management  of  the 
btisiness  of  the  firm  without  salary,  the  nec<>s- 
sary  wearing  apparel  for  defendant  and  his 
family  even  having  been  purchased  from 
firm  assets  and  advanced  to  defendant,  no 
pnrt  of  which  advances  have  bcfu  reimburs- 
ed to  the  firm.  I  believe  defendant  claims  now 
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to  own  said  timber  culture  in  his  own  right, 
uotwithstandlng  the  fact  that  all  his  rights 
to  same  were  purchased  by  the  firm  imme- 
diately after  its  organization,  and  that  it  al- 
ways has  been  considered  to  be  firm  prop- 
erty. The  8ub8e<iuent  improvements  on  the 
land  were  all  made  by  the  firm,  and  cost 
probably  two  or  three  thousand  dollars." 

George  A.  Steel,  the  confidential  clerk  and 
accountant  of  his  father,  took  part  In  the  ne- 
gotiations leading  to  the  formation  of  the 
partnership,  and  has  since  been  more  or  lesa 
familiar  with  its  business.  He  says,  in  an- 
swer to  interrogatory  No.  16:  "From  the  sum 
of  $10,000,  invested  by  the  plaintiff  in  ac- 
cordance with  the  articles  of  co-partnership, 
November  18,  1885,  and  the  sum  of  $1,001, 
loaned  by  the  plaintiff  to  the  partnership  on 
that  date,  which  were  Invested  at  the  same 
time,  the  sum  of  $2,000  was  Invested  In  the 
east  half  of  the  northeast  quarter,  and  the 
east  half  of  the  southeast  quarter,  of  section 
twenty-four;"  and,  In  answer  to  interroga- 
tory No.  17,  says:  "Seventy-flve  dollars  was 
advanced  and  paid  to  defendant  for  clearing 
the  fifteen  acres,  and  one  hundred  and  twen- 
ty-five dollars  was  paid  the  defendant  for 
trees  set  out  and  growing  on  the  west  half 
of  the  southeast  quarter,  and  the  west  half 
of  the  southwest  quarter,  of  said  section 
twenty-four,  which  land  belonged  at  that 
time  to  the  government,  and  which  the  de- 
fendant had  entered  under  the  timber-culture 
act.  It  was  agreed  between  the  defendant 
and  plaintiff  that  In  consideration  of  the 
formation  of  the  partnership  and  the  pur- 
chase of  property  from  the  defendant,  as  con- 
templated thereby,  and  the  payment  of  the 
sum  of  two  hundred  dollars  above  mentioned, 
together  with  the  making  of  all  subsequent 
improvements  necessary  to  enable  the  de- 
fendant to  make  final  proof  upon  said  land, 
the  defendant  was  to  deed  the  said  land  to 
the  firm  so  soon  as  he  received  the  patent 
therefor.  At  the  time  of  the  formation  of 
the  partnership,  and  upon  facts  furnished 
from  statements  made  to  me  by  the  defend- 
ant. I  made  up  a  schedule  of  ail  property 
owned  or  controlled  by  hlra  at  that  time  after 
he  should  have  repurchased  from  the  Oregon 
Construction  Company  certain  freight  teams 
fully  equipped,  which  he  Ijad  theretofore  sold 
them,  which  said  schedule,  marked  'Kxhlhit 
I>.'  Is  attached  to  the  deposition  of  R.  M. 
Steel  In  this  case.  The  total  amount  of 
property,  according  to  the  valuation  placed 
thereon  by  the  defendant,  amounted  to  the 
sum  of  $12,011.  This  valuation  was  after- 
wards reduced  by  agreement  between  plain- 
tiff and  defendant  b.v  the  sum  of  $410.  leav- 
ing the  balance  of  the  property,  as  agreed 
upon  between  plaintiff  and  defendant.  $11,- 
001,  which  sum  was  afterwards  paid  defend- 
ant by  the  firm  for  such  property.  •  •  • 
I  know  of  no  means  acquired  by  the  defend- 
ant In  his  own  right  since  the  formation  of 
the  partnership.  The  west  half  of  the  south- 
east quarter,  and  the  east  half  of  the  south- 
west quarter,   of  said  section  twenty-four, 


known  as  the  'Timber  Claim,'  has  always 
been  held,  used,  and  considered  to  be  prop- 
erty belonging  to  the  firm,  and  improvements 
thereon,  which  have  been  very  extensive, 
have  been  made  by  the  firm  in  such  a  man- 
ner as  would  not  have  been  pursued  with 
property  not  belonging  to  them.  The  cost  of 
such  improvements,  considering  the  clearing, 
preparing  for  irrigation,  by  means  of  con- 
struction of  wheels,  pumps,  windmills,  wa- 
ter wheels,  flumes,  ditches,  setting  out  and 
growing  of  fruit  trees,  and  water  therefor, 
would,  in  my  Judgment  amount  to  several 
thousand  dollars.  No  detailed  account  of  the 
expenditures  in  the  way  of  labor  on  the 
above-described  land  was  ever  reported  or 
kept,  nor  were  the  other  expenditures  char- 
ged up  to  defendant's  account,  as  would  have 
been  the  case  if  it  had  been  considered  to  be 
his  individual  property.  Upon  the  books  of 
the  firm  the  total  Investment  in  real  estate 
Is  shown  to  be  $400.  the  remaining  $1,800 
of  the  total  $2,200  allowed  defendant  for  the 
east  half  of  the  northeast  quarter,  and  the 
east  half  of  the  southeast  quarter,  the  west 
half  of  the  southeast  quarter,  and  the  west 
half  of  the  southwest  quarter,  of  said  section 
twenty-four,  being  represented  by  note  of 
the  defendant  to  the  firm,  dated  November 
18.  1885,  due  June  30,  1891,  without  interest; 
It  being  calculated  that  the  defendant  would 
have  made  final  proof  by  this  date  upon  the 
timber  culture,  and  he  was  then  to  deliver 
forthwith  the  deed  of  said  land  to  the  firm, 
without  further  consideration  than  the  sur- 
rendering of  the  note  in  question.  A  memo- 
randum was  made  by  me  at  the  time  of  the 
agreement  between  plaintiff  and  defendant, 
reading  as  follows:  'The  attached  note  is  to 
be  canceled  at  maturity  by  deed  to  timber 
claim,  all  Improvements  on  which  are  to  be 
done  by  Steel  &  Adams,  without  charge  to 
I.  H.  Adams,  consideration  for  160  acres  to 
be  $1,800.'  And  this  agreement  has  at  all 
times  since  remained  attached  to  the  note, 
and  said  note  and  agreement  attache<1  Is  ap- 
pended to  the  deposition  of  R.  M.  Steel  In 
this  case,  and  marked  Exhibits  'E*  and  'F.' " 
As  explaining  why  Adams'  note  for  $1,800 
was  taken  by  the  firm,  to  be  delivered  and 
surrendered  up  when  the  timber-culture 
claim  should  be  deeded  to  It,  and  in  explana- 
tion of  the  entry  in  the  books  in  reference 
thereto,  the  witness  says,  in  answer  to  cross 
interrogatories  12  and  14:  "The  memoran- 
dorn  of  Adams'  property,  and  the  value  there- 
of, made  as  a  basis  fo-  the  formation  of  the 
partnership,  was  used  to  form  the  basis  of 
the  entries  on  the  books,  and  these  prices 
are  correct  as  agreed  upon,  with  the  excep- 
tion of  the  valuation  of  the  real  estate  and 
improvements  on  the  timber  culture,  which 
are  erroneous  as  they  appear  on  the  books 
and  as  testified  by  me  in  answer  to  Interrog- 
atory No.  17  of  the  direct  examination;  the 
amount  cliarged  to  bills  receivable  for  I.  H. 
Adams'  note,  dated  November  18,  188.5,  $1.- 
800,  being  in  fact  chargeable  to  real  estate. 
The  reason  of  this  entry  being  made  in  tbls 


Digitized  by 


Google 


Or.) 


CHURCH  V.  ADAMS. 


641 


maimer  was  that  tbe  defendant  bad  not 
made  final  proof  on  the  tlmber-calture  claim, 
and  It  was  feared  that  the  knowledge  of  the 
actual  transaction  between  defendant  and  the 
firm  of  Steel  &  Adams,  If  entry  was  correct- 
ly made,  might  prevent  the  making  of  such 
final  proof.  *  •  •  The  amonnt  agreed  up- 
on which  I.  H.  Adams  was  to  receive  for  the 
160  acres  of  land  owned  by  him  in  Novem- 
ber, 188.5,  and  his  interest  In  the  timber-cul- 
ture claim  and  Improvements  thereon,  all  sub- 
sequent Improvements  necessary  to  enable 
him  to  make  final  proof,  and  all  futnre  ex- 
penses In  connection  therewith,  to  be  made 
and  paid  for  by  the  firm,  who  would  then  be 
entitled,  upon  the  Issuing  of  the  patent, 
forthwith  to  the  deed  from  I.  H.  Adams  of 
the  timber  culture,  was  J2.200;  but,  owing 
to  the  fact  that  I.  H.  Adams  had  not  made 
final  proof  of  the  timber-culture  claim,  and 
for  the  reason  stated  in  answer  lo  Interrog- 
atory No.  12,  the  price  paid  for  the  160  acres 
of  land  Is  entered  at  $400,  and  no  mention  is 
made  of  the  timlier  culture,  while  the  differ- 
ence of  ?1,800  between  the  amount  of  $400 
mentioned  and  the  valuation  of  $2,200  agreed 
upon  for  the  160  acres  of  land  and  timber 
culture  was  charged  to  bills  receivable,  for 
I.  H.  Adams'  note,  dated  November  18,  188S>, 
for  that  amount,  which  said  note  was  made 
to  fall  due  in  1S91.  at  a  time  when  it  was 
calculated  that  Mr.  Adams  would  have  made 
final  proof  upon  the  timber-ctrtture  claim, 
and  which  ho  was  then  forthwith,  and  with- 
out consideration,  except  the  surrender  of 
the  $1,800  note,  to  dee<l  to  the  firm  of  Steel 
&  Adams."  Upon  the  schedule  of  Adams' 
property  which  the  witness  George  A.  Steel 
says  he  made  up  at  tbe  time  of  the  forma- 
tion of  the  partnership  and  Its  purchase  of 
the  property,  and  which  was  liientlfted  and 
introduced  in  evidence,  and  marked  "K.thlblt 
D,"  appears  an  item  of  $7o  for  clearing  15 
acres  of  the  timber  claim,  and  $12.">  for  trees 
planted  thereon,  which  tends  to  corroborate 
the  testimony  of  both  R.  M.  and  George  A. 
Steel  as  to  the  terms  of  the  partnership 
agreement  and  the  property  purchased  by  It 
from  Adams. 

The  testimony  of  the  Steels  In  reference 
to  this  matter  Is  contradicted  by  Adams, 
who  testifies  that  he  was  to  deed  the  pre- 
emption claim  to  the  partnership  for  $2,000, 
but  nothing  was  said  about  purchasing  the 
timber  claim,  or  paying  for  the  trees  or 
clearing  thereon,  although  both  places  were 
to  be  improved  and  worked  together;  that 
he  never  kept  any  account  of  the  cost  of 
the  Improvement  made  on  the  timber-cul- 
ture claim,  but  tlilnks  It  amounted  to  three 
or  four  thousand  dollars:  nor  did  he  keep 
any  account  of  the  income  therefrom,  but  It 
was  treated  as  the  property  of  the  firm. 
The  witness  seems  to  rely  principally  upon 
his  recollection  of  what  occurred  at  the  time 
of  the  formation  of  the  rartuership,  and  he 
Is  contradicted  by  R.  M.  and  George  A. 
Steel,  whose  testimony  is  corrol>orated  by 
written  memoranda  made  at  the  time.  It  is 
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tme  the  defendant  offered  In  evidence  what 
purports  to  be  a  list  of  his  property  at  the 
time  the  partnership  was  entered  Into, 
which  he  insists  is  the  schedule  upon  which 
the  purchase  was  made.  It  corresponds  sub- 
stantially in  all  particulars  with  Exhibit  D, 
except  that  the  items  for  clearing  a  portion 
of  the  timber  claim,  and  for  500  trees  there- 
on, amounting  in  the  aggregate  to  $200,  are 
omitted  from  defendant's  list,  and  instead 
thereof  Is  an  Item  of  $200  for  the  potato 
crop  thereon.  The  testimony  of  the  defend- 
ant shows  that  this  list  marked  "Exhibit 
9,"  was  discovered  among  his  papers  after 
the  commencement  of  this  suit  and  is  In 
the  handwriting  of  George  A.  Steel.  George 
A.  Steel  testifies  that  in  his  opinion  it  was 
made  out,  together  with  other  statements, 
for  the  convenience  of  Mr.  Adams,  some 
time  subsequent  to,  or  perhaps  prior  to,  the 
formation  of  the  partnership,  but  that  It 
was  not  considered  when  the  partnership 
was  formed,  nor  did  it  form  the  basis  there- 
of. Tbe  witness  says  that  during  tbe  ne- 
gotiations looking  to  the  formation  of  the 
partnership  several  lists  of  proiierty  owned 
b,v  Adams,  with  differing  valuations,  were 
made  out,  but  ne  testifies  that  the  list 
which  formed  the  basis  of  the  partnership 
Is  the  one  made  out  by  him.  introduced  in 
evidence  by  the  plaintiff,  and  marked  "Ex- 
hibit D,"  which  contains  the  items  of  clear- 
ing the  tree  claim  and  the  500  trees;  and, 
when  the  defendant's  particular  attention 
was  called  to  Exhibit  D,  and  he  was  ask- 
ed if  he  was  willing  to  swear  that  he  did 
not  see  it  at  the  time  the  partnership  was 
formed,  he  said:  "Well,  I  saw  something 
of  this  kind,  but  I  would  not  swear  It  was 
this  one.  This  one  seems  to  be  made  in 
pencil,  and  I  don't  remember  whether  that 
was  In  writing  or  not,  or  in  pencil.  There 
Is  no  date  to  this.  It  was  done  ten  years 
ago.  Q.  Are  you  willing  to  swear,  Mr.  Ad- 
ams, that  that  wasn't  made  at  your  dicta- 
tion at  that  time?  A.  I  probably  dictated 
the  Instrument  that  was  made  at  that  time, 
but  I  wouldn't  swear  to  this  one.  No,  sir, 
there  is  no  signature  to  It  that  I  could  prove 
anything  or  that  2ould  be  Identified  positive- 
ly." So  that,  upon  the  whole,  we  are  of 
the  opinion  that  tbe  manifest  weight  of  the 
testimony  is  in  favor  of  the  plalntifTs  con- 
tention that  It  was  understood  and  agreed 
at  the  time  the  partnership  was  formed  that 
the  timber<-ulture  claim  should  belong  to 
and  become  a  part  of  the  assets  of  the 
firm,  and  be  conveyed  to  It  as  soon  as  Ad- 
ams should  make  final  proof,  and  acquire 
title  from  the  government. 

It  is  argued,  however,  that  such  a  con- 
tract is  void  as  against  public  policy.  In 
support  of  this  position,  reliance  Is  had  up- 
on a  line  of  authorities  holding  that  the 
courts  will  not  enforce  specific  performance 
of  a  contract  made  by  a  homesteader  to  con- 
vey his  claim  after  final  proof.  Clark  v. 
Bnyley,  5  Or.  343;  Brake  v.  Ballon,  1»  Kan. 
397;   Warren  t.  Van  Brunt,  Id  Wall.  610,  22 
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L.  Ed.  219;  Brewbter  y.  Madden,  15  Kan. 
249;  Oaks  v.  Reaton,  44  Iowa,  116;  Ander- 
son V.  Carklns,  135  U.  S.  483,  10  Sup.  Ct 
905,  34  L.  Kd.  272.  The  homestead  law  re- 
quires the  applicant  to  make  an  affidavit 
at  the  time  of  his  entry  that  It  "la  made  for 
the  purpose  of  actual  settlement  and  culti- 
vation, and  not  either  directly  or  Indirectly 
for  the  use  or  benefit  of  any  other  person" 
(Rev.  St.  U.  S.  I  2290);  and,  on  making  his 
final  proof,  "that  no  part  of  such  land  has 
been  alienated,  except  as  provided  In  sec- 
tion 2288"  (Id.  {  2291),  viz.  "for  church, 
cemetery,  or  school  purposes,  or  for  the  right 
of  way  of  railroads."  Under  this  provision 
of  the  federal  statute.  It  Is  held  that,  as  a 
homestead  claimant  who  has  sold  or  con- 
tracted to  sell  his  homestead,  or  a  part 
thereof,  cannot  make  final  proof  without 
perjuring  himself,  a  contract  to  do  so  Is 
against  public  policy,  and  will  not  be  en- 
forced In  a  court  of  equity.  But  we  are 
not  directed  to  any  such  provision  In  the 
law  governing  timber-cultnre  claims,  nor 
to  any  provision  therein  against  alienation. 
It  provides  (20  Stat  113,  |  2)  that  a  per- 
son applying  for  the  benefit  of  the  act  shall 
make  affidavit  at  the  time  of  his  entry  "that 
this  filing  and  entry  Is  made  for  the  cultiva- 
tion of  timber,  and  for  my  own  exclusive 
use  and  benefit;  that  I  have  made  the  said 
application  In  good  faith,  and  not  for  the 
purpose  of  speculation,  or  directly  or  indi- 
rectly for  the  use  or  benefit  of  any  other 
person  or  persons  whomsoever;  that  I  in- 
tend to  hold  and  cultivate  the  land,  and  to 
fully  comply  with  the  provisions  of  this  said 
act."  And  the  only  provision  in  reference 
to  final  proof  Is  that  "the  person  making 
such  entry,  or,  if  he  or  she  be  dead,  his  or 
her  heirs  or  legal  representatives,  shall 
prove  by  two  credible  witnesses  that  he  or 
she  or  they  have  planted,  and,  for  not  less 
than  eight  years,  have  cultivated  and  pro- 
tected such  quantity  and  character  of  trees 
as  aforesaid;  that  not  less  than  twenty- 
seven  hundred  trees  were  planted  on  each 
acre,  and  that  at  the  time  of  making  such 
proof  tfiat  there  shall  be  then  growing  at 
least  six  hundred  and  seventy-five  living  and 
thrifty  trees  to  each  acre."  We  do  not  un- 
derstand this  provision  to  inhibit  the  tim- 
ber-culture claimant,  who  has  made  his  en- 
try In  good  faith,  from  contracting  to  sell 
his  claim  prior  to  the  final  proof,  and  the 
law  seems  to  be  so  Interpreted  by  the  land 
department  of  the  United  States.  Sims  v. 
Busse,  4  I^nd  Dec.  Dep.  Int.  369;  U.  S. 
v.  Read,  5  Land  Dec.  Dep.  Int.  313. 

So  far  as  the  Weaver  place  is  concerned, 
the  evidence  shows  that  It  was  deeded  to 
the  defendant's  wife  by  Weaver  some  time 
after  the  formation  of  the  partnership  of 
Steel  &  Adams,  and  there  Is  no  testimony, 
except  mere  inferences,  on  behalf  of  the 
plaintiff,  that  It  was  purchased  or  paid  for 
with  the  partnership  funds.  On  the  other 
hand,  the  defendant,  his  wife,  and  their  son 
all  testify  that  It  was  purchased  and  paid 


for  by  Mrs.  Adams  with  htir  own  money, 
and  this  evidence  is  substantially  uncontra- 
dicted. Moreover,  Mrs.  Adams  is  not  a  par- 
ty to  this  suit,  and  therefore  no  decree  could 
be  made,  in  any  event,  which  would  be 
binding  upon  her.  The  decree  of  the  court 
below  will  be  modified  In  accordance  with 
these  views. 


BOYCE  V,  OUPPEB. 
(Supreme  Court  of  Oregon.    July  2,  1900.) 

STREAM— RIPARIAN  OWNER— USE  FOR  IRRIGA- 
TION—LOWER RIPARIAN  OWNER— APPROPRI- 
ATION OF  SURPLUS— ADVERSE  USER— LIMI- 
TATION OF  LOWER  OWNER'S  SUPPLY— EVI- 
DENCE OF  IRRIGATION  —  PERCOLATION  — 
RIGHT   OF   RECAPTURE. 

1.  Where  defendant's  erantor  obtained  title 
to  a  certain  tract  of  land,  and  used  the  water 
of  a  stream  to  irrigate  it,  and  afterwards  plain- 
tiff, a  lower  riparian  owner,  appropriated  the 
surplus  water  for  the  irrigation  of  his  land, 
and  afterwards  defendant's  second  grantor  con- 
veyed to  him  an  intermediate  tract,  which  at 
the  time  defendant  did  not  intend  to  irrigate,  he 
cannot  afterwards  appropriate  to  the  irrigation 
of  the  intermediate  tract  the  surplus  water 
theretofore  used   by   plaintiff. 

2.  Where  it  appears  that  defendant's  use  of 
the  water  of  a  stream  for  irrigation  purposes 
was  not  so  extensive  as  to  render  the  water 
supply  of  pIuintiflE,  a  lower  riparian  owner,  in- 
sufficient, such  use  by  defendant  is  not  so  ad- 
verse to  plaintiff's  right  as  to  form  a  basis  for 
a  claim  of  title  by  adverse  user. 

3.  The  fact  that  plaintiff,  a  lower  riparian 
owner,  has  growing  on  his  land  fruit  trees  25 
years  old,  which  must  have  perished  unless 
sufficiently  irrigated  from  the  water  of  a 
stream,  is  a  circumstance  going  to  prove  tttat 
defendant,  an  upper  riparian  owner,  did  not 
use  the  water  of  the  stream  to  such  an  extent 
as  to  deprive  plaintiff  of  a  snfllcient  supply. 

4.  Where,  in  a  suit  to  enjoin  defendant,  an 
upper  riparian  owner,  from  appropriating  the 
water  of  a  stream  to  the  irrigation  of  bis  land, 
in  derogation  of  plaintiff's  prior  appropriation 
thereof,  It  appears  that  the  water  of  the 
stream  comes  from  swamps  and  marshes  on  a 
tract  owned  by  defendant  still  higher  up  the 
stream,  from  which  it  proceeds  by  percola- 
tion, and  without  any  well-defined  channel,  to 
the  stream,  such  fact  does  not  grive  the  defend- 
ant the  right  to  recapture  the  water  for  the  ir- 
rigation of  his  lower  tract,  since  his  title  to 
the  swamp  water  ceases  when  the  water  reach- 
es the  stream. 

Appeal  from  circuit  court,  Grant  county; 
Robert  Eakin,  Judge. 

Suit  by  Clara  Boyce  against  H.  A.  Cupper. 
From  a  decree  in  favor  of  defendant,  plain- 
tiff appeals.    Modified. 

This  Is  a  suit  to  enjoin  the  diversion  of  the 
water  of  a  nonnavigable  stream.  The  plain- 
tiff alleges,  in  substance,  that  she  Is  the 
owner  in  fee  of  20  acres  of  fruit  land  In 
Grant  county,  Or.;  that  about  1870  her 
predoeessor  In  interest  diverted  the  water  of 
a  small  stream  known  as  "Cupper  Creek." 
and  made  a  prior  appropriation  of  all  the 
water  thereof,  which  he  and  his  successors 
have  since  constantly  used  in  Irrigating  said 
land,  until  about  June  12.  1898,  when  the 
defendant  unlawfully  diverted  and  appro- 
prlatwl  the  water  of  said  creek  to  which  she 
is  entitled,  In  consequence  of  which  her  fruit 
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treei  mn  damaged,  and  that  If  anch  diTer> 
aion  be  permitted  to  continue  she  will  anf- 
fer  irreparable  injury.  The  defendant  d»- 
nlea  the  material  allegations  of  the  complaint, 
and  avers,  in  effect,  that  about  1870  bla  pred- 
ecessors in  interest  settled  on  unsurveyed 
public  land  of  the  United  States  embracing 
said  creek,  and  made  a  prior  appropriation 
of  all  the  water  thereof,  which  he  and  hia 
successors  have  since  constantly  used  In  ir- 
rigating said  land,  and  that  the  water  ao 
used  by  plaintiff  and  her  predecessors  was 
the  surplus  which  he  permitted  to  flow  down 
to  her  premises.  The  reply  having  put  in  is- 
sue the  allegations  of  new  matter  in  the  an- 
swer, a  trial  was  had,  resulting  in  a  decree 
that  defendant  was  entitled  to  all  the  water 
of  said  creek  above  his  ditches,  and  the  plain- 
tiff appeals. 

T.  Williams,  for  appellant.    3.  J.  Balleray 
and  y.  O.  Cozad,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  The 
evidence  shoirs  that  said  creek  Is  a  small 
nonnavigable  stream  which  rises  In  the  foot- 
hills of  the  western  spur  of  the  Blue  Moun- 
tains, in  Grant  county,  flows  in  a  southerly 
direction,  and  empties  into  the  North  Fork  of 
the  John  Day  river.  The  snow  from  these 
mountains,  melting  in  the  early  spring,  caus- 
es the  creek  to  carry  quite  a  volume  of  wa- 
ter, but  as  the  season  advances  It  gradually 
decreases,  until  about  tlie  middle  of  July, 
when  the  bed  of  the  stream,  except  the  low- 
er part  thereof,  which  is  supplied  by  springs, 
usually  becomes  dry.  About  June,  1869,  one 
Kobert  Ogle  settled  upon  a  tract  of  unsur- 
veyed  public  lands  of  the  United  States,  and, 
having  thereafter  appropriated  the  water  of 
said  creek  to  the  Irrigation  thereof,  he  trans- 
ferred his  interest  therein  to  William  Welch, 
who  sold  the  same  to  the  defendant.  The 
land  having  been  surveyed,  the  defendant  fil- 
ed pre-emption  and  timber-culture  entries 
thereon  of  ICO  acres  each,  but  having  made 
final  proof  and  secured  the  title  to  his  pre- 
emption, he  relinquished  the  timber-culture 
enti7,  and  filed  a  homestead  thereon,  by 
which  he  secured  a  title  thereto.  Marcus 
Anderson  settled  upon  IGO  acres  of  land  on 
said  creek  below  defendant's,  and  above 
plalntiflTs,  land,  and,  having  secured  a  title 
thereto,  conveyed  the  premises  to  the  defend- 
ant The  plaintiff's  predecessor  in  Interest 
settled  upon  the  public  lands  on  the  North 
Fork  of  the  John  Day  river  at  the  mouth  of 
Cupper  creek  about  August  1869,  and  appro- 
priated water  from  the  latter  stream,  which 
he  and  his  successors  have  used  In  irrigat- 
ing the  land  now  owned  by  plaintiff,  raising 
thereon  fruit  and  vegetables.  The  court 
found  that  defendant's  predecessor  made  a 
prior  appropriation  of  the  water  of  Cupper 
creek,  and,  while  there  is  some  confiict  in 
the  testimony  respecting  the  priority  of  the 
appropriation,  we  think  the  finding  is  sup- 
ported by  the  weight  of  the  testimony. 

Whether  It  was  Ogle's  intention  to  secure 


tbe  title  to  sao  acres  when  the  land  npon 
wbich  he  settled  was  surveyed  does  not  ap- 
pear, but  it  is  evident  that  defendant  when 
he  purchased  the  improvements  thereon  from 
Welch,  did  not  Intend  to  irrigate  the  land  up- 
on which  Anderson  settled.  PlaintifTs  pred- 
ecessor appropriated  the  excess  of  the  water 
flowing  in  Cupper  creek  after  Ogle's  prior 
right  was  supplied,  and  Anderson  was  not 
entitled  to  use  any  water  so  long  as  plain- 
tiff's needs  remained  unsatisfied.  The  court 
farther  found  that  defendant  after  securing 
the  title  to  the  Anderson  land,  had  appro- 
priated water  to  the  irrigation  thereoi\  and 
used  the  same  more  than  10  years  adversely, 
whereby  a  right  had  been  acquired,  as 
against  plaintiff,  to  continne  such  use. 

The  use  of  the  water  in  irrigating  the  An- 
derson land  could  not  become  adverse  to 
plaintiff's  dominant  estate  until  it  infringed 
her  right  by  depriving  her  premises  of  the 
nse  of  tbe  water  which  was  appurtenant 
thereto.  Wimer  t.  Simmons,  27  Or.  1,  88 
Pac.  6;  Milling  Co.  v.  Coughanonr,  34  Or. 
9,  54  Pac.  223.  Tbe  testimony  shows  that 
there  are  fruit  trees  growing  on  plaintifTs 
land,  some  of  which  have  been  set  out  abont 
25  years,  and  that  without  the  use  of  water 
from  Cupper  creek  to  irrigate  them,  they  must 
inevitably  have  died.  This  physical  fact  Is 
a  circumstance  tending  to  disprove  the  the- 
ory that  the  irrigation  of  the  Anderson  land 
was  adverse  to  plaintiff's  use.  It  also  ap- 
pears that  in  most  seasons  the  creek  affords 
Bu£Bclent  water  to  supply  the  use  of  every 
appropriator,  and  that  plaintifTs  land  was 
never  deprived  of  the  use  of  the  water  In 
the  early  irrigating  season  until  1B98,  when 
It  was  unusually  low. 

We  think  the  testimony  fails  to  show  that 
the  defendant  acquired  an  adverse  user  of 
the  water  of  Copper  creek  to  irrigate  the 
crops  on  the  Anderson  place,  and  hence  he 
cannot  use  such  water  thereon  when  by  do- 
ing so  it  would  infringe  plaintiff's  right  The 
transcript  shows  that  on  the  defendant's  pre- 
emption and  homestead  claims  there  are  sev- 
eral springs  or  marshes,  the  waters  from 
which  do  not  flow  in  any  defined  channel, 
but  percolate  the  soil,  and  reach  Cupper 
creek  below  his  ditches  on  said  claims,  but 
above  the  Anderson  place.  These  springs 
undoubtedly  supply  much  of  the  water  used 
by  plaintiff  and  her  predecessors  in  irrigat- 
ing the  land  now  owned  by  her.  It  Is  con- 
tended by  defendant's  counsel  that  the  water 
from  these  springs  situate  on  their  client's 
land,  not  being  confined  to  any  ascertained 
surface  or  subterranean  channel,  is  a  part  of 
his  estate,  and,  this  being  so,  he  has  a  right 
to  permit  it  to  flow  Into  and  down  the  creek 
to  the  Anderson  place,  and  there  capture 
and  use  it  in  Irrigating  said  land.  The  rule 
Is  general  that  water  percolating  the  soil 
oencath  the  surface,  the  course  of  which  is 
unknown  and  unascertainablet  belongs  to 
Che  realty  on  which  it  Is  found.  Oould,  Wa- 
ters. S  280;  Taylor  v.  Welch,  6  Or.  198;  West 
V.  Taylor,  16  Or.  165,  13  Pac.  605;  Wheatiey 
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T.  Bangh,  C4  Am.  Dec.  721;  Hanson  v.  Mc- 
Cue.  42  Cal.  3(>3;  Railroad  Co.  t.  Dufour, 
05  Cal.  613,  30  I'ac.  783.  19 1..  R.  A.  02;  Roath 
r.  DriscoU,  20  Conn.  .533;  Trustees,  etc.,  v. 
Voumans,  50  IJarb.  31<>;  Crescent  Mln.  Co. 
r.  Silver  King  Mln.  Co.  (Utah)  54  Pac.  244. 
The  springs  and  marshes  situate  on  defend- 
ant's pre-emption  and  homestead  claims  hav- 
ing no  perceptible  outlets,  the  water  perco- 
lating the  soil  therefrom  continued  to  be  bis 
property  as  long  as  it  remained  a  part  of 
the  soil  with  which  it  was  intermingled,  but 
when  it  reached  the  channel  of  the  creek 
defendant's  property  therein  cea.sed,  because 
it  had  passed  bis  power  of  ordinary  control. 
In  the  absence  of  surface  water  caused  by 
rains  or  melting  snow,  the  volume  of  water 
found  In  the  bed  of  a  stream  necessarily  de- 
pends upon  the  springs  which  furnish  the 
supply.  If  such  springs  have  a  well-defined 
channel  which  conducts  the  water  Into  a 
stream,  an  appropriation  of  the  waters  of 
the  latter  is  ipso  facto  an  application  of  the 
water  of  the  springs  to  a  beneficial  use.  Low 
V.  Rlzor,  25  Or.  S51.  37  Pac.  82.  When  a 
stream  is  supplied  by  percolation,  if  the  own- 
ership of  the  water,  after  it  reached  the 
channel,  continued  in  the  person  from  whose 
land  it  Imperceptibly  emanated,  thereby  en- 
titling him  to  recapture  it  in  the  stream  at 
any  point  below,  the  right  of  prior  appropria- 
tion would  be  practically  denied;  but,  as 
such  right  is  fully  recognized  and  firmly  es- 
tablished by  the  courts  In  the  arid  regions 
of  the  Pacltic  Coast  states  and  territories. 
It  follows  that  the  right  insisted  tipon  does 
not  exist.  The  defendant  having  no  right  to 
irrigate  the  land  purchased  of  Anderson  from 
the  waters  of  said  creek,  wliether  It  comes 
there  by  percolation  below  his  ditches  or  is 
the  excess  over  his  use  thereof,  the  decree 
will  be  modlfled  in  this  particular,  and  the 
defendant  enjoined  accordingly. 


ST'SP:WIND  v.  lever  et  al. 

(Snprome  Court  of  Oregon.    July  2,  1000.) 

EVIDENCE— PRIVATE   MEMORANDA— 
ADMISSIBILITY. 

A  momornnclum  mndt*  by  a  corporation's 
agent  of  the  time  an  employ^*  worked  for  it, 
and  the  compenROtinn  he  vraK  to  rpceiv(>.  is  not 
admissible  in  evidence  without  showing  that 
the  ageufs  memory  %va8  faulty  respe<-ting  sucli 
statement,  or  that  he  knew  it  was  true  when 
he  made  it. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakin,  Jud^e. 

Action  by  H.  C.  Susewind  against  W.  S. 
Lever  and  the  Union  Woolen-Mill  Company, 
garnishee.  From  a  Judgment  for  plaintiff, 
garnishee  appeals.    Reversed. 

This  action  was  commenced  in  the  circuit 
court  for  Union  county  to  recover  of  W.  S. 
Lever  the  sum  of  $410.50,  and,  a  writ  of  at- 
tachment having  been  issued  therein,  a  certi- 
fied copy  thereof  and  a  notice  of  garnishment 


were  served  upon  the  Union  Woolen-Mill 
Company,  a  corporation,  and,  its  certificate 
in  response  to  euch  notice  being  unsatisfac- 
tory to  the  plaintiff,  lie  served  upon  it  writ- 
ten allegations  and  interrogatories  resi>ecting' 
a  debt  alleged  to  be  due  on  account  of  labor 
performed  by  the  'lefendant  for  it,  and,  such 
averments  and  flUfttions  having  been  an- 
swered In  writing  uu<lw  uath  by  the  president 
of  said  corporatiun,  tissue  was  Joined  thereon, 
and,  a  trial  being  bad,  Judgment  was  ren- 
dered against  the  garnishee  for  the  sum  of 
4il75,  and  It  appeals. 

L.  Lomax,  for  appellant    T,  H.  Crawford, 

for  respondent 

MOORE,  J.  It  is  contended  by  appellant's 
connsel  that  the  court  erred  in  admitting  in 
evidence,  over  their  objection  and  exception, 
what  purported  to  be  a  memorandum  contain- 
ing a  statement  of  the  time  the  defendant 
was  employed  by  the  Union  Woolen-Mill  Com- 
pany, the  compensation  he  was  to  receive 
therefor,  and  the  amount  due  on  account 
thereof.  J.  F.  Lever,  a  witness  for  plaintiff, 
testified  that  as  superintendent  of  the  Union 
Wooien-MIU  Company  he  kept  the  time  of  all 
persons  In  Its  employ;  that  he  ^cured  a 
correct  statement  of  the  time  defendant  work- 
ed for  said  corporation;  that  be  prepared  a 
memorandum  of  such  time,  which,  upon  it» 
being  exhibited  to  him,  be  recognized  as  his 
handwriting,  whereupon  said  memorandum 
was  offered  In  evidence,  and  is  as  follows: 

"Union  Woolen-Mill  Co.,  Dr.,  to  W.  S.  Lever, 
for  Labor. 

Jul.v,  1807.  Work  on  factory  roof,  14 

days,  jpi.75  $  24  50 

August,  1N17.  Work  on  factory  set- 
ting nn  mnohinory,  26  days  at  $3.00  78  00 
Sept..  18!t7.  Work  at  factory,  2<i  days, 

$3.(J0    78  00 

Oct.,  1807.  Work  at  factory,  26  days, 

$3.00    78  00 

Nov.,  18!)7.  Work  at  factory,  25  days, 

S;i.00 75  00 

Di"c..  1807.  Work  at  factory,  26  days, 

.S3.(K) 78  00 

Jan..  1S08.  Work  at  factory,  10  days, 

«3.0() 57  00 

Fell..  1808.  Work  at  factory,  24  days, 

$3.00 72  00 

Mnroli.    lSi)8.  Work    at    factory,    15 

dnva,   $3.00   45  00 

April.  1808.  Work  at  factory,  2«  days, 

fS.m 78  00 

May.  180S.  Work  at  factory,  26  days, 

$3.00 78  00 

$741  50'* 
Private  writings  adverse  to  the  Interest  of 
the  permn  making  them  are  admissible  as 
evidence  of  the  facts  stated  therein  when 
such  person  is  dead  or  without  the  state. 
Hill's  Ann.  Laws  Or.  {  767.  If  It  be  admitted 
that  the  memorandum  objected  to  was  against 
the  interest  of  J.  F.  Lever,  who  made  It  as 
agent  of  the  garnishee,  he  was  present  at  th» 
trial,  and  by  inspecting  the  writing.  If  bis 
memory  was  refreshed  thereby,  he  could  have 
testified  as  to  its  contents,  (iius  superseding 
the  necessity  of  offering  it  in  evidence.    A. 
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-witness  Is  allowed  to  refresh  bis  memory 
respecting  a  fact  by  anythiug  written  by 
himself,  or  under  his  direction,  at  the  time 
when  the  fact  occurred  or  Immediately  there- 
after, or  at  any  other  time  when  the  fact  was 
fresh  In  his  memory,  and  he  knew  the  same 
was  correctly  stated  In  the  writing.  Id.  I  836. 
The  n-.emorandum,  however.  Is  not  admissible 
In  evlilence,  except  when  the  memory  of  the 
I)er8ou  who  wrote  It  or  caused  It  to  be  made 
is  not  refreshed  by  Its  inspection,  and  as  a 
witness  he  testlfles  that  he  knew  the  writing 
was  correct  when  made,  but  that  he  is  unable 
to  detail  the  particulars  from  recollection. 
Wood,  Prac.  Ev.  i  1»4;  Xhomp.  Trials,  S  402, 
subd.  4,  and  notes.  It  Is  the  duty  of  a  party 
to  Introduce  the  best  evidence  that  is  within 
his  power  to  produce,  and  If  he  call  a  witness 
who,  after  examining  a  memorandum  made 
by  him  or  under  his  direction,  remembers  the 
tacts  therein  stated,  the  knowledge  of  the 
witness  In  this  respect  la  superior  to  the  mem- 
orandum, and  better  subserves  the  purpose  of 
a  trial,  because  It  affords  an  opportunity  of 
cross-examination,  thereby  rendering  the  writ- 
ing Inadmissible.  Friendly  v.  Lee,  20  Or. 
202,  25  Pac.  386;  Paine  v.  Sherwood,  19  Minn. 
315  (Gil.  270);  Field  v.  Thompson,  119  Mass. 
151;  Com.  v.  Ford,  130  Mass.  64;  Com.  v. 
Jeffs,  132  Mass.  5.  Where,  however,  the 
memory  of  the  witness  is  not  refreshed  by  an 
examination  of  the  wTiting  be  has  made,  so 
as  to  enable  him  to  state  the  particulars  from 
recollection,  and  he  testlfles  that  he  knew  1 
when  the  memorandum  was  made  that  It  I 
correctly  stated  the  facts,  it  then  becomes  ad-  i 
missible,  because  it  Is  the  best  evidence  pro- 
curable under  the  circumstances.  "A  great 
variety  of  American  cases,"  says  Mr.  Justice 
Cowen  in  Merrill  v.  Railroad  Co.,  16  Wend. 
586,  "have  arisen  where  the  witness,  having 
made  the  entry  or  memorandum,  conid  swear 
to  his  belief  of  Its  truth,  but  had  entirely  for- 
gotten the  facts  which  he  recorded.  In  which 
the  paper  thus  attested  has  been  received  and 
read  in  evidence  to  the  Jury."  Further  In  the 
opinion,  after  citing  several  cases  which  sup- 
port the  legal  principle  thus  announced,  the 
distinguished  jurist  concludes  by  saying: 
"The  result  is  that  original  entries,  attested 
by  the  man  who  makes  them,  may  be  read  to 
the  Jury,  though  he  remembered  nothing  of 
the  facts  which  they  record."  See,  also, 
Spann  v.  Baltzeil,  1  Fla.  301;  Bank  v.  Culver, 
2  Hill,  531;  Bank  v.  Cowan,  7  Humph.  70; 
Sasscer  v.  Bank,  4  Md.  409;  Haven  v.  Wen- 
dell. 11  N.  H.  112;  Watson  v.  Walker,  23  N. 
H.  471;  Webster  v.  Clark,  .30  N.  H.  245; 
State  V.  Sbhiborn,  46  N.  H.  407;  Sickles  v. 
Mather,  20  Wend.  72.  The  transcript  does 
not  show  that  J.  F.  Lever's  memory  was 
faulty  respecting  the  statement  which  he 
prepared,  or  that  he  knew  It  was  true  when 
he  made  It.  The  proper  foundation  for  the  In- 
troduction of  this  memorandum  not  having 
been  laid.  It  was  error  to  admit  it  in  evidence, 
and  the  Judgment  must  therefore  be  reversed, 
and  tbe  cause  remanded  for  a  new  trial. 


MENDELSON  v.  MENDELSON. 

(Supreme  Court  of  Oregon.    Jnly  2,  1900.) 

DIVORCE— CRUKL  AND  INHUMAN  TREATMENT 
—HUSBAND— WIFE'S  RELATIVES  —  REQUEST 
TO  LEAVE  —  VIOLENT  TEMPER  —  EQUAL 
WRONG. 

1.  A  hu»bniid  demanded  of  his  wife  that  she 
compel  her  brother,  who  Uved  with  thorn,  to 
pay  board.  The  wife  objected  to  asking  the 
brother  to  do  so,  out  of  Bratitude  to  him  for 
furnishing  part  of  the  mouoy  for  the  purchase 
of  the  home  in  which  she  and  her  husband 
lived.  The  brother  was  in  the  habit  of  coming 
home  very  late  at  night,  to  the  disturbance  of 
the  household,  and  of  rising  late  in  the  morn- 
ing; thus  disarranging  the  wife's  breakfast 
plans.  He  would  also  sing  vile  songs  in  the 
presence  of  the  family.  BeJd,  that  the  fact 
that  the  husband  requested  the  brother  to 
leave  the  house  was  not  such  cruel  and  inhu- 
man treatment  of  his  wife  as  to  warrant  her 
separating  from  him. 

2.  A  husband  had  threatened  to  inflict,  and 
had  actually  inflicted,  bodily  injury  on  his  wife 
10  years  before  she  sued  for  divorce.  Both  had 
violent  tempers,  and  she  did  not  fear  him.  No 
further  trouble  occurred  between  them  until 
shortly  before  the  suit  was  begim,  when  she 
made  some  exasperating  remariis  to  him,  and 
he  told  her  to  go  in  the  house,  or  he  would 
kill  her  with  a  monkey  wrench.  In  January, 
T8i>8.  he  quarreled  with  plaintiff  and  her 
daughter,  and  threatened  to  throw  a  flatiron  at 

them;   calling  them  "sons  of and  damned 

fools."  In  June.  18!)8,  she  asked  him  for  mon- 
ey; and  ho  told  her:  "No;  damn  you!  you 
have  all  you  will  get  from  me,"— and  asked 
her  to  collect  board  from  her  brother,  who 
lived  with  them,  to  which  she  replied.  "I  will 
see  you  in  hell  first."  Detoudant  gave  money 
to  plaintiff's  brother,  and  she  called  him  a 
"God-damned  fool."  Hfld,  that  it  appeared 
that  defendant's  conduct  was  provoked  by 
plniutiff,  aud  that  she  was  not  free  from  fault, 
and  her  suit  for  divorce  was  proiK'rIy  dismiss- 
ed. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Eakln,  Judge. 

Suit  for  divorce  by  Etoile  Mendelson  against 
Louis  Mendelson.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.    Aflirmed. 

J.  A.  Fee,  for  appellant.  0.  A.  John,  for 
respondent 


MOORE,  J.  This  is  a  suit  for  a  divorce, 
brought  by  the  wife  on  the  ground  of  cruel 
and  Inhuman  treatment,  and  personal  indigni- 
ties rendering  her  life  burdensome.  The 
cause,  being  at  Issue,  was  referred  to  3.  S. 
Beckwith;  and  from  tbe  testimony  taken  by 
him  the  court  found  that  the  material  allega- 
tions of  the  complaint  were  not  substantiated, 
and  rendered  a  decree  dismissing  the  suit, 
from  which  plaintiff  appeals. 

The  parties  were  married  September  5, 
1887,  and  their  family  consists  of  their  daugh- 
ter, Ida,  10  years  old,  and  Ethel,  15  years  old, 
plaJntlfT's  daughter  by  a  former  husband. 
The  plaintiff  testlfles:  That  within  a  year 
after  their  marriage  the  defendant  kicked 
nearly  everything  In  their  house  to  pieces,  and 
a  few  months  before  Ida  was  born  he  struck 
her,  causing  her  face  to  bleed,  whereupon  she 
left  him  and  lived  with  a  neighbor  about  a 
week,  but  upon  his  promise  to  treat  her  witli 
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greater  consideration  the  returned  to  their 
home,  the  happiness  of  which  was  again  soon 
disturbed;  for  Just  after  their  child  was  born 
he  drove  her  out  of  the  house  with  a  pistol, 
saying  he  would  soon  end  the  business.  That 
at  his  request  she  undertook  to  keep  a  board- 
er, at  whom  the  defendant  threw  a  plate  of 
soup,  and,  seizing  a  carving  knife,  drove  him 
from  the  house.  ITiat  about  October,  1897, 
having  made  some  light  remark  concerning  a 
harness  which  the  defendant  was  repairing, 
he  told  her  that  if  she  did  not  go  Into  the 
house  he  would  kill  her  with  a  monkey 
wrench  which  he  then  held  In  his  hand,  but, 
remaining  where  she  stood,  he  came  within 
reach  of,  but  did  not  strike,  her.  That  about 
Jannar7  15,  1898,  the  defendant  threatened  to 
throw  a  flatiron  at  her  and  her  daughter  Eth- 
el, calling  them  "sons  of and  damned 

fools."  That  about  June  8,  1898,  she  request- 
ed him  to  give  her  some  money  to  purchase 
■applies  for  the  family,  to  which  he  replied: 
"No,  damn  yon!  yon  have  all  you  will  get 
from  me;"   and,  having  said  that  she  would 

:  not  live  with  him  any  longer  unless  be  pro- 
vided for  her  necessities,  he  violently  shook 
her,  and,  for  pulling  him  away,  he  told  Kthel 
she  must  leave  the  house,  and  threw  a  flat- 
iron  and  a  box  of  dirt  at  her.  That  about 
July  23,  1898,  the  defendant  told  her  that  she 
was  too  extravagant  and  was  keeping  too 
many  boarders,  for  whom  he  did  not  intend 
longer  to  provide,  to  which  she  replied  that 
it  was  not  necessary  for  him  to  furnish  her 
any  more  provisions  unless  he  chose  to  do  so, 
at  which  remark  he  became  angry,  shook 
his  fist  in  her  face,  and  cursed  and  swore 
at  her,  saying  that  he  was  master  there,  and 
intended  to  see  that  their  household  aCFairs 
were  conducted  to  suit  him,  whereupon  she 
left  home,  and  has  since  lived  separate  and 
apart  from  him.  This  is  the  substance  of 
plaintilTB  testimony,  and  the  defendant's  acts 
and  language  thus  detailed  constitute  the 
cruel  and  inhuman  treatment  and  personal  in- 
dignities of  which  she  complains.  Mr.  and 
Mrs.  W.  0.  Miller,  appearing  as  plaintiff's  wit- 
nesses, seem  to  corroborate  her  testimony  re- 
specting a  circumstance  which  she  detailed. 
They  say  that  about  10  years  prior  to  the  trial 

'  herein,  and  Just  before  Ida  was  born,  the  plain- 
tiff came  to  their  house,  in  Baker  City,  crying 
and  holding  a  blood-stained  handkerchief  to 
her  face  and  lips,  which  were  swollen  and 
bleeding.  James  Ash  testlflea  that  defend- 
ant, in  answer  to  a  suggestion  by  plaintiff  that 
it  was  unnecessary  to  remove  the  shoes  from 
a  horse  that  had  Just  been  shod,  told  her  to 
go  Into  the  house  and  attend  to  her  own  busi- 
ness, threatening  to  throw  something  at  her 
that  he  held  in  his  hand,  but  that  she  did  not 
obey  bis  command,  nor  did  he  execute  the 

1  threat  The  defendant  testifies:  That  about 
June  8,  18iJS,  he  took  plaintiff  by  the  arm  to 
lead  her  Into  the  house,  to  show  her  that  he 
bad  some  property  therein,-  whereupon  her 
daughter  Ethel  struck  him  and  called  him  a 
"dirty  dog."  That  on  July  23,  1898,  plaintiff 
having  asked  him  for  some  money,  he  told' 


her  that,  If  ahe  needed  more  mMiey  fliui  te 
was  able  to  famish,  she  ought  to  ask  her 
brother  Lawrence,  who  had  been  staying  with 
them  about  nine  months,  to  pay  lUa  board, 
saying  that  he  had  secured  work,  and  waa 
then  able  to  pay,  to  which  she  replied:  "I 
will  see  yon  in  hell  first,  before  I  ask  him  to 
pay  board.  Not  while  he  Uvea  in  this  house." 
That  he  told  Lawrence  the  same  day  that  be 
could  not  board  him  any  longer,  saying  that 
the  house  would  not  hold  them  both,  where- 
upon the  plaintiff  and  her  brother  told  him  to 
leave,  which  he  at  first  thought  of  doing,  and 
went  away  and  got  a  valise,  but  upon  return* 
ing  he  notified  Lawrence  that  be  was  the  per- 
son who  must  leave.  The  defendant  further 
testifying,  says  that  plaintiff  having  request- 
ed him  to  let  her  brother  have  some  money, 
he  gave  him  at  one  time  $3.50,  and,  having  so 
notified  her,  she  said:  "Yon  God-damned  fool! 
What  did  you  give  it  to  him  all  at  once  forT 
Ton  ought  to  give  it  to  me,  ao  I  could  give  him 
fifty  cents  at  a  time."  The  reason  defendant 
assigned  for  not  keeping  plaintiff's  brother 
any  longer  was  that  he  dranlc,  gambled,  and 
visited  houses  of  ill  repute,  usually  returning 
about  8  or  4  o'clock  in  the  morning,  waking 
him  and  disturbing  his  rest;  that  such  dissipa- 
tion prevented  Lawrence  from  rising  in  time 
for  breakfast  necessitating  the  preparation 
of  an  extra  meal  for  him,  after  eating  which 
he  would  use  vile  language  and  sing  vulgar 
songs  In  the  hearing  of  bis  daughter  and  her 
sister  Ethel;  and  that  he  heard  the  latter 
bumming  the  tune  of  one  of  such  songs.  The 
defendant  denies  that  he  ever  struck  plaintiff 
or  used  bad  language  In  her  presence,  but  she 
does  not  deny  the  profane  language  so  imput- 
ed to  her,  nor  Is  defendant's  testimony  con- 
cerning Lawrence  controverted.  The  difficul- 
ty which  resulted  In  the  final  separation  of 
the  parties  was  caused  by  the  conduct  of 
plaintiff's  brother,  who,  upon  beins  notified 
by  defendant  to  quit  his  house,  replied  that 
he  would  not  leave.  The  plaintiff  held  the 
legal  title  to  their  home,  In  the  purchase  of 
which  her  brother  contributed  $200,  and  he 
also  furnished  her  $500  to  pay  off  a  mortgage 
she  and  the  defendant  had  given  on  the  prem- 
ises. Plaintih  s  gratitude  to  her  brother  for 
this  financial  aid  andoabtedly  furnishes  the 
reason  for  her  refusal  to  ask  him  to  pay  his 
board  when  so  requested  by  the  defendant 
but  notwithstanding  this,  the  defendant's  de- 
mand that  he  should  leave  was  not  such  crud 
and  inhuman  treatment  towards  her  as  to 
warrant  their  separation.  If  it  be  admitted 
that  the  defendant  called  plaintiff  the  vile 
names  which  she  says  he  did,  and  that  she 
used  the  profane  language  imputed  to  her,  she 
coald  not  have  been  very,  much  shocked  by 
what  she  heard;  for  her  own  remarks  to  the 
defendant  when  he  Informed  her  that  he  had 
given  her  brother  $3.50,  and  when  she  was  re- 
quested to  ask  her  brother  to  pay  his  board 
bill,  imply  a  familiarity  with  the  use  of  such 
epithets  as  she  claims  the  defendant  applied 
to  her.  That  the  plaintiff  did  not  «erlously 
fear  the  defendant  Is  evidenced  by  the  fact 
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thpt  Bhe  did  not  il«e  lybeu  ,he  .threfltened  to 
strike,  her  with  the  monkey  wrench,  though  It 
is  true  hur  cuurnge  may  have  been  stimulated 
by  tlie  presence  of  Ash,  whom,  slie  may  liave 
thougiit  ahle  to  defend  her  against  his  as- 
saults. The  defendant  was  certainly  not  a 
model  husband,  «ud  may  hare  struck  philntlff 
soon  after  their  marriage,  as  she  testifies; 
but  for  more  than  10  years  thereafter,  and  un- 
til June  8,  lSt)8,  it  does  not  appear  that  be 
laid  violent  hands  upon  her,  and  in  tlmt  in- 
stance the  assault  was  provpked  by  her.  Be- 
lieving, as  we  do,  that  the  plaintiff  was  not 
free  from  fault,  and  that  she  is  somewhat  re- 
sponsible for  the  treatment  of  which  she  com- 
plains, the  decree  must  be  affirmed,  and  it  la 
so  ordered. 


STATE  T.  MAHONET. 
(Supreme  Court  of  Montana.    July  2,  1900.) 

RAPE— INDICTMENT— DUPLICITY— FAILURE  TO 
DEMUR— WAIVKR— FAILURE  TO  OBJECT  BE- 
LOW—EFFECT ON  APPBIAL— FEMALE  UNDER 
SIXTEEN— ALLEGATION  OF  VIOLENCE!— SUR- 
PLUSAGE-PROOF NOT  NECESSARY- INSTRUC- 
TION ADVISING  ACQUITTAL— EVIDENCE  OF 
FEMALE'S  /GE— PROPER  REFUSAL— LETTER 
URGING  PROSECUTRIX'S  SILENCE- DEFEND- 
ANT'S HANDWRITING— FOUNDATION  FOR  AD- 
MISSION —  RELEVANCY  —  INSTRUCTIONS  — 
COMMENTS  ON  WEIGHT  OF  EVIDENCE— SUB- 
STANCE ALREADY  GIVEN— PROPER  REFUSAL. 

1.  Pen.  Code,  S  450,  defines  "rape"  as  sexu- 
al luterconrse  either  with  a  female  under  10,  or 
with  one  whose  resistance  Is  overcome  by 
force.  Section  1922  makes  charging  more  than 
one  offeu.se  in  uu  iudictniont  a  gruuiid  of  de- 
imirror;  and  sections  1930,  2*200,  and  2320  pro- 
vide that  a  failure  to  domnr  shall  waive  de- 
murrable defects  appearing  on  the  face  of  the 
indictment.  Defendant  was  charged  with  car- 
nally knowing  a.  female  of  the  age  of  15  years, 
vioU'ntiy  and  against  her  will.  Held,  that  the 
objection  that  the  indictment  charged  two  of- 
fenses was  waived  by  a  failure  to  demur. 

2.  Where  defendant's  objection  that  an  in- 
dictment is  bad.  as  charging  more  than  one 
offense,  under  Pen.  Code,  i  1922,  snhd.  3,  mak- 
ing such  dnplicity  ground  for  demurrer.  Is 
not  taken  in  the  trial  court,  it  will  not  be  con- 
sidercHl  fur  the  first  time  on  an  appeal. 

3.  Where  an  indictment  in  a  rape  case  char- 
ges defendant  with  carnal  knowledge  of  a  fe- 
iiinle  under  16.  violently  and  against  her  wil), 
and  there  is  ani^>le  evidence  that  the  female 
was  under  Ki,  it  is  not  incuinlH-nt  on  the  state 
to  also  prove  that  she  resisted  defendant's  as- 
sault, nnd  that  he  violently  overcame  her  re- 
sistance, even  though  it  has  been  so  alleged. 

4.  Pen.  Code.  §  2()!M>.  authorizes  the  trial 
<-nurt.  when  it  deems  the  evidence  insuthcient 
to  warriint  a  conviction,  to  ndvise  the  jury  to 
a<'(init.  tlic  jury  not  lieinK  bound  to  do  so.  I>e- 
feiulunt  \v:is  chjiigcd  with  having  hnd  carnal 
knowledge  of  a  female  under  16,  violently  and 
n^tninst  her  will,  and  there  was  .tinple  evi- 
dence that  she  was  under  ll>.  though  the  evi- 
(li'uce  of  her  rcsist.ince  was  weak.  Held,  that 
the  instruction  authorized  by  the  Code  was 
properly  refused,  the  crime  being  complete 
%vithout  the  eli-nient  of  violently  overcoming  the 
femule's  rcsistaiue. 

5.  Where  dfft'udiint,  in  jail  on  a  charge  of 
rope,  sends  a  note  to  the  prosecutrix,  also  de- 
tained as  a  witness,  in  which  he  iirpes  her  to 
ileny  everythhiK.  not  to  Mgn  or  say  anythin;;. 
and  renicnilier  hi-r  prouiiso,  and  she  testifies  on 
the  trial  that  the  pronii>^c  referred  to  was  that 
she  would  tell  nothing  <i>neernin«  the  sexual 
intercourse  between  them,  the  note  is  relevant. 


and  properly  admitted-  in  evi4enpe  against  de- 
fendant. 

6.  Where  a  prosectttrix  in  a  rape  case  re- ' 
ceives  a  note  urging  her  to  defij  evei-ything,  not 
to  iiigu  or  say  an^  thing,  and  to  remember  her 
promise,  and  promising  that  "we"  will  be  hap- 

Sy  yet,  and  she  testifies  that  she  has  seen  the 
efcndant's  handwriting,  and  thinks  the  note 
is  in  his  handwriting,  though  unable  to  swear 
positively  that  it  is  so,  such  testimony  is  a 
sufficient  foundation  for  the  reception  of  the 
note  in  evidence  against  the  defendant. 

7.  Where  instructions  requested  by  defend- 
ant contain  comments  on  the  weight  of  the  tes- 
timony, and  directions  and  advice  as  to  infer-, 
ences  of  fact  to  be  drawn  from  the  evidence, 
such  instructions  are  properly  refused. 

8.  Where  instructions  requested  by  defendant 
have  already  been  given  in  substance,  it  is 
not  error  to  refuse  his  request 

Appeal  from  district  court,  Sllverbow  coun- 
ty;   William  Clancy,  Judge. 

Edward  Mnhoney  was  convicted  of  rape, 
and  he  appeals.    Affirmed. 

M.  J.  Cavanaugh,  for  appellant.  0.  B.  No- 
lan, Atty.  Gen.,  for  the  State. 

PIGOTT^  J.  Edward  Mahoney,  convicted 
of  the  crime  of  rape,  appeals  from  the  judg- 
ment of  conviction  and  an  order  denying  his 
motion  for  a  new  trial. 

1.  The  information  charges  that  the  de- 
fendant, on  or  about  the  10th  day  of  Janu- 
ary, 1S97,  and  before  the  filing  of  the  infor- 
mation, "did  willfully  and  unlawfully  and 
feloniously  and  violently,  in  and  upon  one 
Nellie  Corbltt,  a  female  then  and  there  under 
the  age  of  sixteen  years,  to  wit,  of  the  age 
of  fifteen  years,  the  said  Nellie  Gorbitt  not 
being  the  wife  of  tlie  said  defendant,  Ed- 
ward Mahoney,  make  an  assault,  and  her, 
the  said  Nellie  Corbltt,  then  and  there,  vio- 
lently and  against  her  will,  feloniously  did 
ravish  and  carnally  know."  As  defined  by 
section  450  of  the  Penal  Code,  "rape  is  on  act 
of  sexual  Intercourse  accomplished  with  a 
female  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances:  (1) 
Where  the  female  is  under  the  age  of  six- 
teen years.  *  *  *  (3)  Where  she  resists, 
but  her  resistance  is  overcome  by  violence 
or  force.  *  •  *"  The  first  point  argued 
by  the  defendant  Is  that  the  information 
charges  two  offenses,  and  is  therefore  vio- 
lative of  that  part  of  section  1836,  Id.,  which 
declares  that  the  Information  must  charge 
but  one  offense.  The  only  metliod  by  which 
the  supposed  fault  now  urge<1  can  be  taken 
advantage  of  Is  by  a  demurrer  Interposed 
under  subdivision  3,  5  1922,  Id.  The  failure 
so  to  demur  is  a  waiver  of  the  objection. 
Sections  1930,  2200.  2320,  Id.  Again.  If  the 
offense  be  single,  the  question  of  whether  It 
should  have  boon  set  forth  In  different  forms 
under  separate  counts  was  not  ralscnl  In  the 
trial  couirt.  and  Is  therefore  not  considered  • 
here.  Any  obJe<'tlon  to  the  Inclusion  In  one 
count  of  the  statement  of  different  forms  of 
the  same  offense  must  be  made  In  the  dis- 
trict court,  nnd  before  plea. 

2.  The  defendant  next  Insists  that  the  evi- 
dence was  wholly  insufficient  to  support  the 
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Twdict  Aftar  m  oirefnl  reading  of  the 
transcript,  we  are  satisfied  that  the  evidence 
was  sufficient  to  Justify  the  verdict  One 
of  the  suggestions  made  by  counsel  for  the 
defendant  is  that,  since  the  information 
charges  the  defendant  with  ravishing  the 
prosecutrix  violently  and  against  her  will, 
it  was  Incnmbent  npon  the  state  to  prove 
that  her  resistance  was  overcome  by  force 
or  violence,  even  U  she  was  under  the  age 
of  consent  wh«i  the  defendant  copulated 
with  her.  Such  la  not  the  law.  A  woman 
under  the  age  of  16  years  la  not  In  Montana 
capable  of  giving  consent  to  sexual  Inter- 
course. Her  submission  or  want  of  resist- 
ance Is  not,  and  cannot  be,  consent.  She  is 
Incapable  of  forming  a  criminal  Intent  to 
commit  the  act,  and  hence,  in  legal  contem- 
plation. Is  not  an  accomplice  to  her  own 
violation.  It  the  prosecutrix  was  under  the 
age  of  16  years  when  the  defendant  carnally 
knew  her,  the  defendant  Is  guilty.  Whether 
she  submitted  with  or  without  resistance,  or 
even  solicited  his  embraces,  Is  immaterial, 
except,  perhaps,  as  bearing  npon  the  extent 
of  the  punishment  to  be  Imposed,  and  the 
allegation  that  the  act  was  done  violently 
and  against  her  will,  not  being  descriptive, 
may  be  rejected  as  surplusage.  But  if  she 
was  16  years  of  age  or  over,  the  allegation 
that  the  act  of  sexual  commerce  was  perpe- 
trated by  violence  and  against  her  will  (or 
some  like  averment)  is  essential,  and  must 
be  proved.  In  the  case  at  bar  the  evidence 
tending  to  show  resistance  by  the  prosecu- 
trix was  weak.  There  was,  however,  ample 
evidence  showing  that  she  was  under  the 
age  of  16  at  the  time  the  defendant  accom- 
plished the  act  of  sexual  Intercourse  with 
her. 

The  defendant  requested  the  court  to  give 
the  following  Instruction:  "Ton  are  further 
Instructed  that  In  the  opinion  of  the  court 
the  evidence  In  this  esse  Is  insufficient  to 
warrant  a  verdict  of  guilty,  and  you  are 
therefore  advised  to  render  a  verdict  of  not 
guilty,  but  this  Instruction  Is  not  binding 
upon  yon,  and  you  may  notwithstanding  this 
instruction  find  the  defendant  guilty  as  char- 
ged." Error  Is  assigned  upon  the  action  of 
the  court  in  refusing  the  re<inest  Section 
2096  of  the  Penal  Code  provides  that  "If  at 
any  time  after  the  evidence  on  either  side 
l9  closed,  the  court  deems  It  Insufficient  to 
warrant  a  conviction.  It  may  advise  the  Jury 
to  acquit  the  defendant  But  the  Jury  Is  not 
bound  by  the  advice."  This  section  Is  ap- 
plicable to  those  cases  only  In  which  the 
trial  court  deems  the  evidence,  although 
tending  to  prove  every  element  necessary  to 
constitute  the  crime  charged.  Insufficient  In 
weight  to  warrant  a  conviction.  The  Inter- 
pretation of  this  section  In  State  v.  Welch.  22 
-Mont  92,  55  Pac.  927,  and  In  State  v.  Fisher. 
23  Mont,  at  page  65.5,  59  Pac,  at  page  923.  Is 
approved.  There  was  therefore  no  error 
committed  In  refusing  to  Instruct  the  Jury  as 
prayed. 

a.  Wbite  the  defendant  waa  confined  In 


the  Jail  npon  the  charge  of  rape,  and  while 
the  prosecutrix,  Corbltt  was  also  held  In 
the  same  Jail  as  a  witness,  the  defendant  se- 
cretly conveyed  to  the  prosecutrix  a  letter  In 
which  he  advised  her  to  "deny  everything," 
and  saying:  "If  yon  are  taken  down  on  Jack 
Rand's  case,  you  say  nothing.  •  •  •  We  win 
be  happy  together  yet  The  world  Is  against 
na.  I  have  got  no  home,  and  you  have  got 
none,  but  we  will  have  one,  and  If  you 
stay  true  to  your  promise  we  need  not  fear. 
Be  careful  not  to  sign  anything  or  say  any- 
thing. Olve  your  note  to  Edith.  She  wIU 
send  It  Write  on  the  back  of  this.  Remem- 
ber your  promise."  The  promise  made  to 
the  defendant  if  the  prosecutrix  Is  to  be  be- 
lieved, was  that  she  would  tell  nothing  con- 
cerning the  sexual  Intercourse  which  bad 
taken  place  between  them.  She  also  testi- 
fied that  she  had  seen  other  writings  of  the 
defendant,  and  that  while  not  willing  to 
swear  that  the  note  was  written  by  him,  she 
thought  It  was  In  his  handwriting.  To  the 
reception  of  the  note  or  letter  in  evidence 
the  defendant  objected  on  the  ground  that  It 
was  Irrelevant  and  immaterial,  and  did  not 
relate  to  any  of  the  issues  of  the  case;  and, 
further,  because  there  was  no  evidence  to 
show  that  It  was  In  the  defendant's  hand- 
writing, or  that  he  ever  sent  It  to  the  wit- 
ness. The  grounds  urged  were  manifestly 
untenable,  and  the  note  was  properly  admit- 
ted. 

4.  Many  specifications  of  error  are  baaed 
upon  the  refusal  of  the  court  to  give  Instruc- 
tions prayed  by  the  defendant  Most  of  the 
prayers  contain  comments  npon  the  weight 
of  the  evidence,  and  directions  or  advice 
from  the  court  In  respect  of  the  Inferences  of 
fact  to  be  drawn  by  the  Jury  from  the  evi- 
dence; hence  such  requests  were  properly 
refused.  The  requests  for  Instructions  which 
were  free  from  these  vices  were.  In  anb- 
Btance,  given  In  the  charge  of  the  court 

Finding  In  the  record  no  error  prejudicial 
to  the  defendant  of  which  he  complains,  the 
Judgment  and  the  order  denying  a  new  trial 
are  affirmed.    Affirmed. 

BRANTLY,  a  J.,  and  WORD,  J„  concur. 


(24  Mont.  »2) 

KILLHOKIO  T.  NTJSS  et  aL 

(Supreme  Court  of  Montana.    Jnly  3,  1900.) 

APPEAL    AND    BRROR— DESIGNATION    or    ER- 
RORS—PRIEF— ARGUMENT— DIS- 
MISSAL   OF   APPEAL. 

Where  appellant  falls  to  file  a  brief,  or 
appear  and  make  an  argument,  after  he  has 
received  notice  of  the  time  at  which  the  cause 
has  been  set  down  for  argument,  he  will  be 
deemed  to  have  abandoned  his  appeal,  and  the 
judgment  appealed  from  will  be  affirmed,  since 
it  Is  incumbent  on  him  to  point  out  the  errors 
relied  on  for  a  reversal. 

Appeal  from  district  court,  Ulssonla  coun- 
ty; Frank  H.  Woody,  Judge. 

Action  by  Elmer  KlUhonlc  against  (Tharles 
A.  NuBS  and  another.    From  •  judgment  In 
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favor  of  plaintiff,  defendants  appeaL     Af- 
firmed. 
Wm.  M.  Blckford,  for  appellants. 

PER  CT7BIAM.  This  appeal  Is  from  a 
Judgment  entered  on  the  12th  day  of  Feb- 
ruary, 1898.  The  cause  was  on  thie  28th 
day  of  May,  1900,  set  for  argument  to-day, 
and  the  parties  were  duly  notified  by  the 
clerk  of  the  setting.  The  appellants  bare 
neither  filed  a  brief  nor  made  any  argu- 
ment All  they  have  done  in  this  court  Is  to 
lodge  the  transcript  with  the  clerk.  It  Is 
Incumbent  upon  the  appellants  to  point  out, 
in  the  manner  provided  by  the  rules  of  prac- 
tice, the  errors  upon  which  they  rely  for  a 
reversal.  The  failure  so  to  do  will  operate 
as  an  abandonment  of  the  appeal,  and  re- 
quire the  affirmance  of  the  Judgment. 
Adams  v.  Association,  13  Mont.  222,  33  Tac. 
192;  State  v.  Dakin,  15  Mont.  550,  39  Pac. 
848;  Brewster  v.  .Tohnson,  51  CaL  222;  Ed- 
mondson  v.  Alameda  Co.,  24  Cal.  350.  The 
Judgment  is  affirmed.    Affirmed. 


PENN  et  al.  v.  OLDHAUBER. 

(Supreme  Court  of  Montana.     Juiy  2,   1900.) 

MINING  CLAIM— ASSESSMENT  WORK— CUSTOMS 
—VALIDITY— APPEAL  AND    ERROR. 

1.  Rev.  St.  U.  S.  §  2324,  provides  that  the 
miners  in  each  mining  district  may  mal(e  reg- 
ulations, not  in  conflict  with  the  laws  of  the 
United  States,  fcovoming  the  amount  of  work 
necessary  to  hold  possession  of  a  mining  claim, 
provided  that  no  iess  than  ?100  worth  of  labor 
shall  be  performed  or  improvements  made  on 
each  claim  during  each  year.  Held,  that  a  cus- 
tom among  miners  in  a  certain  district  that  20 
days'  labor  shall  constitute  ?100  worth  of  work 
is  in  conflict  with  this  section,  and  therefore 
void;  for  the  test  is.  not  the  number  of  day's 
work  performed,  but  the  reasonable  value 
thereof. 

2.  Where,  in  an  action  of  ejectment  for  the 
recovery  of  a  mining  claim,  the  evidence  of 
plaintilTs  compliance  with  the  law  as  to  doing 
the  required  amount  of  assessment  work  is 
conflictmg,  the  judgment  of  the  trial  court  in 
refusing  a  new  trial  will  be  affirmed. 

Appeal  from  district  court.  Deer  Lodge 
county;   Theo.  Brantly,  Judge. 

Ejectment  by  G.  W.  Penn  and  others 
against  Claus  Oldhauber.  From  a  Judgment 
In  favor  of  defendant,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiffs  ap- 
peal.   Affirmed. 

This  action  is  a  suit  In  ejectment  brought 
by  plaintiffs  against  defendant  to  recover 
possession  of  a  quartz  lode  mining  claim, 
known  as  the  "Blue  Bell,"  situated  In  an  un- 
organized mining  district  In  Deer  Lodge  coun- 
ty. In  his  answer  the  defendant  denied  the 
ownership  and  right  of  possession  of  the 
plaintiffs  to  the  premises  described  In  the 
complaint,  and,  as  a  further  and  separate 
defense,  alleged  that  neither  the  pkiintiffs,  or 
either  of  them,  nor  any  one  in  their  behalf, 
performed  |100  worth  of  development  or 
representation  work,  or  any  work  at  all,  upon 


said  Blue  Bell  quartz  lode  claim,  or  upon  any 
part  thMeof,  during  or  for  the  year  1895,  and 
therefore,  if  said  plaintlfts,  or  either  of  them, 
ever  had  any  right,  title,  or  interest  In  or 
to  said  quartz  location,  that  tbey  have  for- 
feited the  same.  The  case  was  tried  to  the 
court  without  a  Jury,  by  stipulation  of  coun- 
sel In  words  as  follows:  "In  the  above  cause 
It  is  hereby  stipulated  and  agreed  that  the 
only  issue  to  be  tried,  or  on  which  testimony 
shall  be  Introduced,  Is,  Did  the  owners  of 
the  said  Blue  Bell  quartz  lode  mining  clabn, 
mentioned  in  said  complaint,  do  or  cause  to 
be  done  $100  worth  of  work  and  labor  and 
Improvements  on  said  claim  during  the  year 
18957— and,  if  the  Jury  or  court  shall  answer 
this  question  In  the  affirmative,  that  the 
plaintiffs  shall  have  Judgment  for  said  min- 
ing ground  and  costs,  but,  if  they  or  the 
court  shall  answer  in  the  negative,  then  the 
defendant  shall  have  Judgment  in  his  favor. 
It  is  agreed  that  all  other  facts  necessary  to 
entitle  either  party  to  recover  shall  be  taken 
as  proved;  either  the  plaintiff  or  defendant 
to  have  the  right  of  appeal  to  the  supreme 
court.  Dated  the  2»th  day  of  March,  1897." 
Upon  the  single  question  stated  In  the  stipu- 
lation, evidence  was  introduced  by  plaintiffs 
and  defendant;  and  upon  this  evidence  the 
court  below  found  "that  the  plaintiffs  had 
not  performed  one  himdred  dollars  worth  of 
work  during  the  year  1895,  and  that  therefore 
the  ground  included  within  the  Blue  Bell  lo- 
cation became  vacant  and  subject  to  reloca- 
tion." The  court  further  held  that  testimony 
concerning  the  rules  and  customs  in  the  dis- 
trict in  which  the  property  in  dispute  was 
situated,  as  to  the  number  of  days'  work  that 
constituted  $100  worth  of  work,  was  inad- 
missible. 

Jas-  W.  Forbis  and  C.  M.  Parr,  for  appel- 
lants.   Rodgers  &  Rodgers,  for  respondent 

WORD,  J.  <after  stating  the  facts).  In  the 
progress  of  the  trial  certain  of  plaintiffs'  wit- 
nesses were  each  asked,  in  substance,  the 
question:  "Do  you  know  what  were  the 
rules  and  customs  among  miners  in  that  dis- 
trict [meaning  the  district  in  which  the  Blue 
Bell  lode  was  situated]  as  to  the  number  of 
days'  work  that  constituted  a  hundred  dol- 
lars' worth  of  work?"  The  answer  in  each 
instance  was,  substantially:  "Yes;  twenty 
days'  wwk."  To  this  question,  whenever 
asked,  the  defendant's  counsel  objected  on 
the  ground  that  the  same  was  Incompetent 
Irrelevant,  and  immaterial,  for  the  reason 
that  the  rules  and  customs  as  to  the  number 
of  days'  work  that  constituted  $100  worth  of 
work  is  not  the  standard  by  which  the  value 
of  the  work  done  upon  a  mining  claim  should 
be  measured.  The  court  admitted  this  evi- 
dence subject  to  defendant's  objection,  but 
afterwards  excluded  it  from  consideration  on 
the  ground  that  It  was  Incompetent  This 
ruling  of  the  court  Is  the  only  error  assigned 
by  appellants,  and  upon  which  tbey  ask  a  re- 
versal of  the  case. 
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The  appcllant&  cbntend  that  In  th6  year 
•  1805  there  was  In  existence  In  the  dlsti-lct  In 
which  the  property  In  controTcrsy  Is  situated 
a  custom  to  the  effect  that  20  days'  work  per- 
formed upon  a  claim  satisfied  the  re<iulre- 
ments  of  section  2324,  Rev.  St.  U.  S.,  as  to 
annual  work,  and  that  evidence  of  such  cus- 
tom was  admissible  under  section  1321  of  the 
Code  of  Civil  Procedure  (Statutes  of  Mon- 
tana). Section  2324,  Rev.  St.  U.  S.,  among 
other  things,  provides  that  "the  miners  of 
each  mining  district  may  make  regulations 
not  In  conflict  with  the  laws  of  the  United 
States,  or  with  the  laws  of  the  state  or  terri- 
tory in  which  the  district  Is  situated,  govem- 
ii:g  the  location,  manner  of  recording,  amount 
of  work  necessary  to  hold  possession  of  a 
mining  claim,  subject  to  the  following  re- 
quirements: •  •  •  On  each  claim  located 
after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy-two,  and  until  a  patent  has  been 
Issued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year."  And 
said  section  further  provides  that,  upon  a  fail- 
ure to  comply  with  this  condition,  the  claim 
or  mine  upon  which  such  failure  occurred 
shall  be  open  to  relocation  In  the  same  man- 
ner as  If  no  location  of  the  same  had  ever  | 
been  made.  A.  rule  or  ou'tom  like  the  oue  ap-  { 
pellants  sought  to  establish  must  not  only  | 
be  reasonable,  but  It  must  not  be  in  conflict  i 
with  the  laws  of  congress  or  of  the  state.  Nor  i 
can  such  a  custom  authorlise  a  li'ss  annual  | 
expenditure  than  that  named  in  the  federal  ! 
statute.  Sweet  v.  Webber,  7  Colo.  443,  4  Tac. 
7.'>2:  .Tackson  v.  Roby,  10$)  U.  S.  440,  3  Sup.  I 
Ct.  301,  27  L.  Ed.  900;  Chaml)er»  v.  Ilarriug-  ! 
ton.  111  Tr.  S.  350.  4  Sup.  Ct.  428,  28  L.  Ed. 
4.'i2.  From  a  consideration  of  this  statute  of 
tlie  United  States,  it  appears  that,  when  the 
contention  Is  as  to  whether  or  not  a  mining 
claim  has  been  represented  for  a  given  year, 
the  test  is,  not  as  to  the  number  of  days' 
work  done  upon  It,  but  what  is  the  worth  or 
reasonable  value  of  the  labor  performed  or 
improvements  made  thereon.  The  value  of 
work  done  or  improvements  made  le  to  be 
mo.isuri'd,  not  In  days,  but  In  dollars.  Such 
work  or  Improvements  may  add  nothing  to  the 
value  of  the  claim,  but  If.  when  completed, 
said  work  or  improvements  are  reasonably 
worth  the  sum  of  one  hundred  dollars,  then 
this  re<iulrenieut  of  the  statute  has  been  ful- 
fllled.  Such,  In  effect,  Is  the  holding  of  this 
court  in  Mattinzly  v.  Lewisohn,  13  Mont.  .508, 
;*>5  l*ac.  Ill,  and  tliat  ruling  we  now  approve. 
Were  the  princiiilcs  contended  for  by  appel- 
lants to  prevail,  the  sole  question  to  be  de- 
termined in  a  case  like  the  one  now  nnder 
cor.siileration,  wiune  the  value  of  each  da.v's 
work  had  l)een  fl.\pd  by  custom,  would  be, 
how  mnuy  days'  work  has  been  done  \ipon 
the  claim V  All  questions  as  to  tlip  worth  or 
reasonable  value  of  the  work  done  or  improve- 
ments made,  or  of  the  good  faitli  of  the  own- 
er, would  l)e  eliininatiMl.  Again,  under  tlie 
provisions  of  section  2.'{24.  Itev.  St.  V.  S..  wo 
liave  a  uniform  rule  as  to  the  performance 


and  as  to  the  value  ot  annnal  labor. '  Such 

would  not  be  the  case  If  the  cui^toms  of  a 
mining  district,  as  to  the  representation  of 
claims  are  to  be  followed.  In  one  district  the 
actual  value  of  the  work  performed  upon  a 
claim  within  the  number  of  days  fixed  by 
custom  might  be  $100,  while  In  another  dis- 
trict, possibly  adjacent,  the  reasonable  value 
of  the  work  done  or  Improvements  made,  be- 
cause of  a  custom  requiring  a  less  number  of 
days  to  represent  a  claim,  might  fall  far  short 
of  the  amount  required  by  statute  to  be  ex- 
pended on  a  claim  during  each  year.  The 
actual  cost  to  the  same  owner  of  representing 
claims  In  dilferent  districts,  even  though  the 
custom  as  to  the  number  of  days'  work  re- 
quired to  be  performed  was  the  same  In  each, 
might  vary,  owing  to  the  difference  In  the 
price  of  labor.  Other  Instances  w^hereln  the 
rule  as  to  the  value  of  the  work  done  or  im- 
provements made  In  representing  a  mining 
claim.  If  the  cuirtoms  of  a  mining  district  are 
to  prevail,  would  conflict  with  that  estab- 
lished by  section  2324  of  the  Revised  Statutes 
of  the  United  States,  readily  suggest  tliem- 
selves.  That  a  custom  such  as  that  appel- 
lants sought  to  establish  does  conflict  with 
said  section  2324  Is  plain.  The  ruling  of  the 
court  below  excluding  the  evidence  offered  by 
appellants  as  to  the  rules  and  customs  of  the 
mining  district  in  which  the  claim  In  contro- 
versy is  situated  Is  approved.  A  careful  ex- 
amination of  the  evidence  shows  a  substantial 
conflict  tliereln,  and  the  Judgment  of  the  court 
below  and  the  order  refusing  a  new  trial  are 
accordingly  attirmed.    Affirmed. 

PIGOTT,  J.,  concurs.  BRAXTLY,  C.  J.. 
being  disquallflcd,  tabes  no  part  In  the  forego- 
ing opinion. 


TRENT  et  al.  v.  StlERIXJCK. 
(Supreme  Court  of  Moiitnua.    July  2,  MOO.l 

CORPORATIONS  —  Pl'PRRINTENnENT— TV  PLIBD 
POWKHa  —  U.VAUTHOKIZED  ACTS  —  ACQUIKS- 
CENTK  niLL  OF  SALE-PKE?IUE.N'T— R.VTIFI- 
CATIO.M— DELEGATION   OP   POWERS. 

1.  The  siiperiiitPiKlent  of  a  mining  company 
liad  been  permitted  in  one  Instance  to  contract 
for  tile  purciiasie  of  macbiuery.  aud  to  sign 
the  contract  ns  "niniiagcr,"  and  ou  nnotluT  oc- 
<'asion  he  b.ad  deposited  the  corporate  money 
in  his  own  name,  and  issued  his  personal 
checks  tliereun,  but  this  had  been  stopped  by 
tiie  president.  Held,  tluit  such  acts  did  not  cou- 
stitnte  s<ich  a  consent  and  acquiescence  ou  the 
l)art  of  the  corporation  in  the  exercise  of  pow- 
ers liy  the  superintendent  as  to  authorize  him 
to  iiledae  the  company's  property  for  a  corpo- 
rate del)t,  due  for  the  price  of  property  bought 
by  the  company,  even  thoneh  his  previous  acts 
luiglit  have  conferred  on  him  the  implied  pow- 
er to  imrcliiise  i)rop<-rty. 

2.  .V  croilitor  of  a  mining  company  importun- 
ed its  presiiU'iit  to  give  him  a  bill  of  sale  of 
ore  niiils  of  tli(r  company  as  se<-urlty  for  a 
debt.  The  pri'sideut  refnse<l  to  do  so.  but  re- 
ferred the  creilitor  to  the  compnny's  superin- 
tendent, who,  he  siiitl.  iiad  full  authority  in 
tlie  matter.  Tlie  creilitor  then  went  to  the  su- 
periiileiideiil.  who  siijiie<l  a  hiii  of  sale  as 
'■iiiHiiJiger"  of  tlie  eompau.v.  The  president 
was  authorized  liy  the  company's  hy-lnws  to 
buy   aud   sell  property   for  the  company,   but 
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was  gWen  no  power  to  delegate  that  anthority. 
Held,  that  the  act  of  the  president  in  referring 
siirh  creditor  to  the  superintendent  did  not 
authorize  the  latter  to  execute  the  l)ill  of  sale, 
nor  did  his  act  amount  to  a  ratification  of  the 
superintendent's  act,  though  he  had  an  imper- 
fect knowledge  of  what  had  been  done;  and 
such  bill  of  sale  was  void  as  against  a  subse- 
quent attaching  creditor. 

3.  A  bill  of  sale  of  a  portion  of  a  mining 
company's  property,  by  the  superintendent, 
which  he  had  no  authority  to  make,  was  not 
prima  facie  binding  on  the  corporation,  and  did 
not  tend  to  show  that  he  had  an  implied  power 
to  make  it. 

Appeal  from  district  court,  Jefferson  coun- 
ty; M.  H.  Parker,  Judge. 

Action  by  L.  C.  Trent  and  S.  V.  Trent, 
partners  as  L.  C.  Trent  &  O).,  against  Henry 
L.  Sherlock,  for  possession  of  personal  prop- 
erty. From  a  judgment  In  favor  of  plain- 
tiffs, and  an  order  overruling  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed. 

Action  In  claim  and  delivery.  The  plain- 
tiffs, li.  C.  and  S.  V.  Trent,  are  copartners, 
engaged  In  the  business  of  manufacturing 
and  selling  mining  machinery  at  Salt  Lake 
City,  Utah,  under  the  firm  name  of  L.  0. 
Trent  &  Co.  This  suit  was  brought  by  them 
to  recover  the  possession  of  two  Bryan  roller 
quartz  mills  complete,  with  attachments,  the 
value  of  which  Is  alleged  to  be  $3,900.  Their 
right  of  recovery  is  based  upon  their  prior 
possession  under  the  following  instrument, 
which  purports  to  have  been  executed  by  the 
Hope  Mining  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Washing- 
ton, and  engaged  in  mining  and  milling  ores 
at  Basin,  Mont,  by  Its  manager,  P.  A.  H. 
Franklin:  "The  McDermott  B.  F.  Locke, 
Manager.  Butte,  Montana,  March  12,  1897. 
Know  all  men  by  these  presents  that  the  Hope 
Mining  Company  of  Seattle,  Washington, 
has,  in  consideration  of  five  hundred  dollars, 
sold  &  transferred  to  L.  C.  Trent  &.  Company 
two  Bryan  roller  quartz  mills  and  all  extras 
and  fittings  belonging  thereto.  Said  L.  C. 
Trent  &  Company  hereby  agree  to  reconvey 
said  property  to  the  said  Hope  Mining  Com- 
pany on  the  payment  to  them  of  twenty-eight 
hundred  dollars,  H  such  amount  Is  paid  with- 
in ninety  days  from  date  hereof.  In  witness 
whereof  said  parties  have  hereunto  set  their 
hands  &  seals  this  twelfth  day  (12{h  day)  of 
March,  1897.  Hope  Mining  Co.  P.  A.  H. 
Franklin,  :Manager  Hope  Mining  Co."  The 
facts  leading  up  to  and  attending  the  execu- 
tion of  the  Instrument  are  the  following:  L. 
C.  Trent  &  Co.,  during  the  month  of  October, 
1896,  sold  to  the  Hope  Mining  Company, 
through  Its  superintendent  Franklin,  two 
Chilian  roller  quartz  mills  at  the  price  of  |2,- 
800.  The  contract  of  sale  was  made  by  a 
letter  of  Xj.  C.  Trent  &  Co.  to  P.  A.  H.  Frank- 
lin, as  manager  of  the  mining  company,  in 
which  the  terms  of  the  sale  were  set  forth 
in  full,  and  upon  which  was  written  an  ac- 
wptance  in  the  name  of  the  Hope  Mining 
Company  by  Franklin,  as  manager.  The 
mills  were  to  t>e  shipped  within  35  days  from 
the  date  of  the  contract  but  payment  was 


not  to  be  made  until  after  trial  ty  actual 
operation  of  them  In  the  works  of  the  com- 
pany at  Basin;   the  plaintiffs  retaining  title 
until  full  payment  should  be  made.    The  ma- 
chines were  shipped  under  this  agreement  on 
December  12,   1896,  and,  after  some  delay, 
were  Installed  In  the  works  at  Basin.    In  the 
meantime  the  mining  company  had  purchased 
the  Bryan  mills  In  controversy  from  the  RIs- 
don  Iron  &  Locomotive  Works,  In  San  Fran- 
cisco, Cal.    These  had  been  shipped  to  Basin, 
and,  at  the  time  this  controversy  arose,  were 
lying  at  the  works  of  the  company  near  the 
railroad,  where  they  had  been  unloaded  from 
the  cars.    On  February  28,    1897,   the   pur- 
chase price  of  the  Chilian  mills  became  due. 
Payment  not  havhig  been  made,  L.  C.  Trent 
went  to  Basin  on  March  8th  to  effect  some 
arrangement  about  It,  or.  In  default  of  It  to 
recover  the  mills  under  the  contract.    He 
proposed  to  L.  J.  Pitner,  the  president  of  the 
mining  company,  that  the  company  glTe  to  L. 
C.  Trent  &  Oo.  a  bill  of  sale  of  the  Bryan 
mills.    This  Pitner  refused  to  do,  saying  that 
It  would  not  be  fair  treatment  of  the  Blsdon 
people  to  sell  property  Just  purchased  from 
them  In  this  way.    Thereupon  Trent,  Frank- 
lin, and  Pitner  went  to  Butte,  stopping  at 
the  McDermott  Hotel.    During  the  time  they 
were  there,  Trent  again  sought  to  Induce  Pit- 
ner to  give  him  a  bill  of  sale  for  the  Bryan 
mills.    Pitner  again  refused  to  do  It    Trent 
then  went  to  the  room  of  Franklin,  who  ex- 
ecuted the  Instrument  quoted  above.    There 
is  some  evidence  tending  to  show  that  Pit- 
ner  told    Trent,   at   the   McDermott   Hotel, 
when  urged  to  execute  the  bill  of  sale,  to  go 
to  Fraukiln;  that  Franklin  had  full  authority 
to  act  In  the  matter;    and  that  anything  lie 
did  would  be  satisfactory.     Trent  testifleB  to 
this,  and  also  that  he  told  Pitner,  Immedi- 
ately after  his  return  from  Franklin's  room, 
that  Franklin  had  executed  the  bill  of  sale. 
Pitner  denies  all  connection  with  the  trans- 
action, and  says  he  had  no  knowledge  of  it 
until  about  April  27th;  he  having  gone  to  Bos- 
ton shortly  after  March  12th,  where  he  re- 
mained until  the  latter  date.    On  the  next 
morning  after  the  arrangement  was  made  in 
Butte,  Trent  went  to  Basin,  and  took  pos- 
session of  the  mills.    After  being  there  for 
some  two  or  three  days,  and  putting  notices. 
upon  the  mills,  he  returned  to  Salt  Lake  City, 
leaving  the  mills  lying  where  he  found  them, 
but   in   charge    of   the   railroad   agent.    On 
April  1,  1897,  the  defendant,  as  sheriff  of 
Jefferson  county,  attached  and  took  the  mills 
In  a  suit  brought  by  the  RL-'don  Iron  &  Lo- 
comotive  Works   against  the  Hope  Mining 
Company  to  recover  Judgment  for  the  price 
of  tliem.    The  consideration  for  the  instru- 
ment In  question  was  an  extension  of  time 
for  90  days  for  the  payment  of  the  amount 
due  L.  C.  Trent  &  Co.  for  the  Chilian  mills, 
and  an  agreement  to  let  the  mining  com- 
pany have  on  credit  some  other  ai-tides  need- 
ed  to  repair   the  machinery   In   tlie   works. 
These  articles  were  never  furnshed,  and  the 
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Chilian  mills  were  retaken  by  L.  C.  Trent  & 
Co.  In  May  or  June,  1807,  and  sold  to  satisfy 
their  claim.  After  the  amount  received  for 
them  was  applied  upon  the  original  purchase 
price,  there  still  remained  due  ?1..500.  The 
complaint  Is  in  the  usual  form.  The  answer 
joins  issue  by  general  denial,  and  sets  up  ti- 
tle In  the  Hope  Mining  Company,  and  Justi- 
fication under  the  .ittathment  Issued  In  the 
case  of  Risdon  Iron  &  Locomotive  Works  v. 
Hope  Mm.  Co.  From  a  judgment  in  favor 
of  plaintiffs,  and  an  order  denying  his  mo- 
tion for  a  new  trial,  defendant  has  appealed. 

Wm.  H.  De  Witt  and  Geo.  F.  Cowan,  for 
appellant.  McIIatton  &  Cotter,  for  respond- 
ents. 

BRiVNTLY,  C.  J.  (after  stating  the  facts). 
A  reversal  of  the  judgment  herein  Is  sought 
upon  two  grounds:  (1)  That  the  trial  court 
erretl  in  admitting  in  evidence  the  paper 
purporting  to  be  a  bill  of  sale  executed  by 
P.  A.  H.  Franklin,  as  manager  for  the  Hope 
Mining  Company;  and  (2)  that  It  committetl 
error  In  refusing  to  give  instruction  No.  6, 
as  requested  by  defendant,  as  follows:  "An 
authority  of  Franklin  to  make  the  sale  of 
the  property  in  controversy,  as  it  is  claimed 
by  plaintiffs  that  he  did.  cannot  be  I  m  piled 
from  evidence  that  he  did  attempt  to  make 
the  sale  In  question.'' 

1.  No  principle  of  law  Is  more  clearly  set- 
tled than  that  an  agent  to  whom  is  Intrust- 
ed by  a  corporation  the  management  of  Its 
local  affairs,  whether  such  agent  be  desig- 
nated as  president,  general  manager,  or  su- 
perintendent, may  bind  his  principal  by 
contracts  which  are  necessary,  proper,  or 
usual  to  be  made  In  the  ordinary  prosecution 
of  its  business.  Thomp.  Corp.  j|  4850;  Min- 
ing Co.  r.  Fraser,  29  Pac.  (Colo.  App.)  667; 
Sparks  v.  Transfer  rjo.,  104  Mo.  531,  l.">  S. 
W.  417.  12  L.  R.  A.  714;  Ceeder  v.  Lumber 
Co.,  86  Mich.  541,  49  N.  W.  575;  Stokes  v. 
Pottery  Co.,  46  N.  J.  Law,  237;  Academy 
V.  Kstill,  77  Ga.  409.  The  fact  that  he  oc- 
cupies, by  the  consent  of  the  board  of  di- 
rectors, the  position  of  such  an  agent.  Im- 
plies, without  further  proof,  the  authority 
to  do  anything  which  the  corporation  Itself 
may  do,  so  long  as  the  act  done  pertains  to 
the  ordinary  business  of  the  company.  Ma- 
thlas  V.  Association,  19  Mont.  359,  48  Pac. 
624;  Ceeder  v.  Lumber  Co.,  supra;  Mining 
Co.  r.  Senter,  26  Mich.  76;  Marlatt  v.  Oot- 
ton-Press  Co.,  10  La.  583;  Slebe  v.  Machine 
Works,  86  Cal.  391,  25  Pac.  14.  Even  where 
the  contract  In  question  pertains  to  mattere 
without  the  ordinary  course  of  business,  but 
w^itbln  the  power  of  the  corporation,— that 
Is.  such  as  is  not  prohibited  by  Its  charter 
or  by  express  provision  of  law,— the  author- 
ity of  the  agent  may  be  established  by  proof 
of  the  "course  of  business  between  the  par- 
tics  themselves,  by  the  usages  and  practice 
which  the  company  may  have  permitted  to 
grow  np  in  its  business,  and  by  the  knowl- 
edge which  the   board,   charged   wltli   the 


duty  of  controlling  and  conducting  the 
transactions  and  property  of  the  corpora- 
tion, had.  or  must  be  presumed  to  have  had. 
of  the  acts  and  doings  of  its  subordinates 
in  and  about  the  affairs  of  the  corporation." 
Mahoney  Mining  Co.  v.  Anglo-Call fornlaa 
Bank,  104  U.  S.  192,  26  L.  Ed.  707.  See. 
also,  Martin  v.  Webb,  110  U.  S.  7,  3  Sup. 
Ct.  428,  28  L.  Ed.  40;  Sparks  v.  Transfer 
Co.,  supra.  "There  Is  no  roa.son.  and  can 
be  no  legal  principle,  which  will  put  the 
agent  of  a  corporation  on  any  different  foot- 
ing than  the  agent  of  an  Individual  in  re- 
gard to  the  same  business."  Ceeder  v.  Lum- 
ber Co.,  supra. 

Applying  these  general  principles  to  the 
facts  in  this  case,  what  rights,  if  any,  did 
L.  C.  Trent  &  Co.  acquire  under  the  Instru- 
ment In  question?  This  Instrument  Is  de- 
nominated in  the  record  "a  bill  of  sale." 
It  Is  clear  from  an  In.spectlon  of  It.  howev- 
er. In  the  light  of  the  facts  surrounding  Its 
execution,  that  It  Is  in  fact,  and  was  intend- 
ed to  be,  a  pledge  of  the  Bryan  mills  as  se- 
curity for  the  price  of  the  Chilian  mills, 
which  fell  due  on  February  28.  1897.  The 
ground  of  the  objection  to  Its  introduction 
In  evidence  was.  among  others,  that  the 
proof  did  not  show  cither  an  express  or  im- 
plied authority  to  enter  Into  the  arrange- 
ment disclosed  by  it.  The  proofs  presented 
by  the  plaintiffs  show  that  Franklin  was 
In  fact  the  superintendent  of  the  mining  and 
milling  operations  of  the  company  at  Ba- 
sin, and  not  the  general  manager.  One  W. 
D.  Field  was  the  business  manager,  and 
had  control  over  the  finances  of  the  corpora- 
tion. PItner  was  the  president,  and  In  su- 
preme charge  of  its  local  affairs.  The 
checks  of  the  company  were  signed  by  Field 
under  authority  of  PItner,  and  countersign- 
ed by  B^anklln.  Some  time  before  the  date 
of  the  transaction  In  question,  Franklin  had 
exceeded  bis  authority  by  deiK>sitlng  the 
company's  money  In  lis  own  name  and  Is- 
suing his  personal  checks;  but  this  had  been 
stopped  by  PItner  as  soon  as  it  came  to  his 
knowledge.  In  one  instance,  before  the  pur- 
chase of  the  Chilian  mills  from  plaintiffs. 
Franklin  had  contracted  for  machinery,  and 
signed  the  contract  as  manager.  There  was 
no  proof  that  he  had  any  outhority  from  the 
directors  to  sell  or  pledge  the  property  of 
the  company,  nor  that  he  had  ever  assumed 
authority  to  do  so  before.  Assuming  that, 
by  acquiescence  by  the  company  in  his  pre- 
vious conduct,  he  had  the  Implied  authority 
to  piirchase  machinery  for  use  in  the  mills, 
and  pledge  the  credit  of  the  company  for 
it,  it  does  not  therefore  follow  that  he  was 
authorized  to  sell  or  pledge  the  property 
thus  purchased.  Buying  and  selling,  or 
pledging,  are  acts  of  a  different  nature. 
An  ai^tiiorlty  to  do  the  one  by  no  means 
implies  the  atithority  to  do  the  other;  and, 
when  It  Is  sought  to  show  an  Implied  au- 
thority In  the  agent  to  do  the  act  In  ques- 
tion by  proof  of  consent  or  acfiuiescence  of 
the  principal,  this  can  be  done  on'y  by  proof 
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of  consent  to,  or  acquiescence  In,  acts  of  a 
Almllar  nnture,  or  by  proof  of  snch  acts  as 
tend  to  show  a  general  power.  Am.  & 
Kng.  Knc.  Ijiw,  1002;  McAlpln  v.  CassJdy, 
17  Tex.  440:  Knnkin  v.  MIninjf  Oo.,  4  Nev. 
78;  Thonip.  Corp.  §  4633.  The  fact  tliat 
Kranklln,  on  two  occasions,  assumed  to  act 
as  penoral  manager  of  the  business  of  the 
company  in  tlie  purchase  of  maclilnery  for 
use  iu  the  mill  at  Basin,  does  not  In  any 
wa.v  tend  to  show  such  a  usage  or  practice 
In  its  atTairs  as  that  one  dealing  with  him 
would  be  Justltied  In  acting  upon  the  pre- 
suniption  that  he  had  authority  to  execute 
tlK'  Instrument  in  question. 

Nor  do  we  thinlj  the  proof  tends  in  any 
way  to  establish  a  ratification  of  the  trans- 
action on  the  part  of  the  company.  The 
proof  on  this  point  Is  meager  and  unsatis- 
factory at  best,  for  It  rests  entirely  upon  a 
coutlict  of  statement  between  Pitner  and  L. 
C  Trent.  At  most,  it  shows  merely  that 
I'itner  had  referred  Trent  to  Franklin,  and 
liad  knowledge  of  some  sort  of  an  arrange- 
ment alwut  the  matter,  made  between  them 
at  the  McDcrmott  Hotel  in  Butte.  True,  it 
appeared  from  defendant's  proof  that  Pitner 
was  authorized  by  the  by-laws  of  the  com- 
pany to  make  contracts  for  the  purchase  and 
sale  of  all  property  bought  or  sold  by  the 
company;  but  there  was  no  power  given 
him  to  delegate  this  authority  to  any  other 
person.  It  Is  the  rule  that  Jn  the  absence 
of  authority,  either  express  or  Implied,  to 
•employ  a  subagent,  the  trust  committed  to 
the  agent  Is  personal,  and  cannot  he  dele- 
gated to  another.  Mechem,  Ag.  $  185.  This 
is  esi)eclally  true  where  the  ijerformance  of 
the  agenc.v  requires  tlie  exercise  of  sjiecial 
skill.  Judgment,  or  discretion.  Id.  S  180. 
There  was  no  proof  tending  to  show  that  the 
directors  ever  knew  anything  of  the  trans- 
action. Upon  the  theory,  therefore,  that  the 
company  could  confer  upon  Pitner  the  author- 
ity to  sell  any  or  all  of  its  property  In  Mon- 
tana, whenever.  In  his  Judgment,  It  might 
be  proi)er  to  do  so,  and  that  this  authority 
Included  the  power  to  mortgage  or  pledge 
the  property  at  his  discretion,  he  could  not, 
unless  also  clothed  by  the  company  with  the 
power  of  8ul)stitution,  delegate  this  trust  to 
Franklin.  If  he  could  not  delegate  this  trust 
to  Krnnklln,  neither  could  he,  under  the  cir- 
■cumstances,  ratify  Franklin's  act,  at  least 
not  until  he  was  fully  Informed  of  the  na- 
ture of  It,  which  did  not  occur  until  long 
after  the  rights  of  the  Kisdon  Iron  &  loco- 
motive Works  had  accrued  imder  the  attach- 
ment In  defendant's  hands.  It  was  then  out 
of  Pitncr's  power  to  defeat  the  rights  of  the 
attaching  creditor  by  any  act  of  ratification. 
The  instrument  in  question  not  being  prima 
facie  binding  upon  the  corporation,  because 
not  executed  by  Franklin  withm  the  scojie  of 
his  authority  in  the  ordinary  course  of  busi- 
ness, and  the  proof  having  failtnl  to  sliow 
that  It  was  authorized  by  the  usage  of  the 
business,  or  ratifletl  by  the  company.  It  was 
•clearly  not  competent  evidence  In  favor  of 


the  plaintiffs,  and  should  have  been  excluded. 

2.  To  comment  upon  the  Instruction  re- 
quested and  refused  would  be  to  reiterate  in 
large  measure  what  has  already  been  said. 
The  making  of  the  contract  was  clearly  not 
within  the  scope  of  the  ordinary  authority  of 
the  superintendent.  It  was  not  prima  facie 
binding  upon  the  company.  The  fact  that 
FYanklin  did  attempt  to  enter  Into  It  did  not 
tend  In  any  way  to  show  that  he  had  the 
implied  authority  to  make  It.  Even  proof 
of  previous  acts  of  the  same  kind  on  his  part 
would  not  be  sumclent  to  show  an  Implied 
authority  trom  tlie  company,  unless  it  be 
also  shown  that  they  were  done  so  frequently, 
and  under  such  circumstances,  as  to  war- 
rant the  Inference  that  It  was  the  custom  or 
usual  course  of  the  business.  Bank  of  Deer 
Lodge  V.  Hope  MIn.  Co.,  3  Mont.  146;  Helena 
Nat.  Bank  v.  Rocky  Mt.  Tel.  Co.,  20  Mont. 
379,  51  Pac.  8*20.  The  Jury  shoulu  therefore 
have  been  Instructed  as  defendant  requested. 

It  Is  ordered  that  the  Judgment  and  order 
appealed  from  be  reversed,  and  that  a  new 
trial  be  granted.    Reversed  and  remanded. 

PIGOTT,  J.,  concurs.  WORD,  J.,  takes  no 
part  In  the  foregoing  opinion. 


FCs'CH  et  al.  v.  KENT  et  ux. 

(Supreme  Court  of  Montana.    July  2,  1900.) 

CREDITORS'  SUIT— PLEADING-FRAUD-ISSUES 
AND  PROOF— SALE  OF  PROPKHTY— CHANGE 
OF  POSSESSION— LIABILITY  OF  PURCHASER— 
—EVIDENCE— POSSESSION  OF  THIRD  PARTY— 
OWNERSHIP— PROOF— GENERAL  REPUTATION 
—COPY  OF  BILL  OF  SALE— ADMISSIBILITY— 
TRANSFER  OF  PROPERTY  —  INTENTION  OP 
PARTIES  —  DEBT  —  JUDGMENT  —  TRIAL  BT 
JURY— STATUTE    OF   LIMITATIONS. 

1.  Where  a  creditors'  bill  to  set  aside  a  sale 
as  fraudulent  averred  that  the  sale  was  made 
with  the  actual  intent  to  defraud  the  credit- 
ors of  the  vendor,  the  burden  of  proof  is  on 
the  plaintiff  to  show  facts  which  will  invalidate 
the  sale. 

2.  Wliere  a  creditors'  bill  to  set  aside  a  sale 
as  franilulent  averred  that  the  sale  was  made 
with  the  actual  intent  to  defraud  the  creditors 
of  the  vendor,  a  finding  of  constnictiTe  fraud, 
based  on  the  fact  that  there  was  no  continued 
cliange  of  possession  after  the  sale,  is  not  suf- 
ficient to  support  a  judgment  for  the  plaintiff, 
since  he  cannot  plead  actual  fraud  and  recover 
on  proof  of  constructive  fraud. 

3.  Where  plaintiff  in  a  creditors'  suit  plead- 
ed actual  fraud  in  a  sale  by  a  husband  to  bis 
wife,  and  introduce<l  evidence  of  constructive 
fraud,  iu  that  there  was  no  change  of  posses- 
sion of  the  property,  the  fact  that  defendauta 
did  not  object  to  the  introduction  of  such  evi- 
dence did  not  constitute  a  waiver  of  their  right 
to  raise  the  question  that  the  proof  was  not 
responsive  to  the  pieadiugs. 

4.  Comp.  St.  1887.  div.  3,  I  220,  provides 
thnt  every  sale  of  dinttels  by  a  vendor  in  his 
possession  or  under  his  control,  not  ac<-onipn- 
uie<i  by  immcdinte  delivery  and  followed  by 
an  actual  and  <-ontinued  change  of  possession 
«t  the  thing  sold,  sliali  be  conclusive  evidence 
of  fraud,  as  ngninst  the  creditors  of  the  vendor. 
Hrlft.  in  a  criMiltors'  suit  to  set  aside  a  sale  of 
sheep  as  frandnient  because  there  was  no 
continuiHl  change  of  jxiMsession,  where  only  a 
part  of  them  remained  in  the  possession  of  the 
purclisiscr  at  the  time  the  creditors  si't-und 
their  lien,  a  judgment  that  the  purchaser  should 
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delWer  to  the  aheriff,  for  the  benefit  of  cred- 
itors, all  the  sheep  purchased,  or  account  for 
their  proceeds,  was  erroneous,  since  the  pur- 
chaser was  liable,  under  the  statute,  only  for 
the  identical  chattels,  remaining  in  his  pos- 
session at  the  time  the  creditors'  lien  attached. 

5.  In  a  creditors'  suit  to  set  aside  a  sale 
as  fraudulent,  the  judgment  roll  in  another  suit 
is  not  admissible  to  show  that  the  title  to  the 
property  was  undetermined,  where  such  record 
does  not  disclose  that  it  concerns  any  party  to 
the  present  action. 

6.  On  the  issue  whether  a  sale  of  property 
was  fraudulent  as  to  creditors  of  the  vendor, 
the  plaintiff  having  introduced  evidence  that 
there  was  no  continued  change  of  possession  aft- 
er the  sale,  for  the  purpose  of  showing  construc- 
tive fraud,  it  was  competent  for  the  defendant 
to  show  in  rebuttal  that  a  third  person  had  pos- 
session of  the  property  after  the  sale. 

7.  Where  an  execution  was  returned  nulla 
bona,  and  in  proceedings  supplemental  to  ex- 
ecution the  defendant  was  examined  as  to  his 
property,  his  testimony  so  given  was  compe- 
tent against  him  in  a  subsequent  creditors'  suit 
to  set  aside  a  sale  of  his  property  as  fraudu- 
lent. 

8.  In  a  creditors'  suit  to  set  aside  a  sale  by 
the  husband  to  his  wife  as  fraudulent,  a  tran- 
script of  a  bill  of  sale  of  the  property  from  the 
husband  to  the  wife,  filed  in  the  county  record- 
er's office,  is  admissible  in  evidence  for'  the 
purpose  of  showing  the  nature  of  the  transfer, 
where  the  original  was  shown  to  hare  been 
lost. 

9.  In  a  creditors*  suit  to  set  aside  a  sale  of 
sheep  by  a  husband  to  his  wife  as  fraudulent, 
both  the  husband  and  wife  may  testify  that  the 
transfer  was  not  made  with  the  intention  of 
defrauding  any  creditors,  since  their  intention 
was  material  to  the  issue. 

10.  In  a  creditors'  suit  to  set  aside  a  sale  of 
property  made  on  January  3,  1893,  as  in  fraud 
of  a  judgment  obtained  by  the  vendor's  credit- 
ors against  him  on  February  17,  18IH.  evidence 
that  defendant  did  not  owe  plaintiff  anything 
at  the  time  of  the  sale  was  relevant. 

11.  In  a  creditors'  suit  to  set  aside  a  sale  of 
property  made  on  January  3,  1898,  as  in  fraud 
of  a  judgment  obtained  by  the  creditors  against 
the  defendant  on  February  17,  1894,  evidence 
of  defendant  that  he  did  not  owe  the  amount 
of  the  judgment  is  properly  excluded,  since  the 
judgment  was  conclusive  evidence  of  his  lia- 
bility, in  the  absence  of  evidence  on  his  behalf 
tending  to  show  fraud,  accident,  mistake,  or 
satisfaction. 

12.  In  a  creditors'  suit  to  set  aside  a  sale  of 
:\.-UA)  sh(4>p  by  a  husband  to  his  wife  as  fraud- 
ulent, evidence  that  the  wife  was  generally  re- 
puted in  the  neighborhood  where  they  resided 
to  be  the  owner  of  the  sheep  was  incompetent, 
as  hearsay. 

13.  Under  Const,  art.  3,  f  23,  providing  that 
the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  shall  remain  inviolate,  the  direction  of 
a  verdict  in  a  creditors'  suit  to  set  aside  a  sale 
as  fraudulent  was  not  an  infringement  on  de- 
fendant's right  to  a  trial  by  jury,  though  the 
testimony  in  the  case  was  conflicting,  since 
such  cases  were  within  the  exclusive  jurisdic- 
tion of  chancery  at  the  time  the  constitution 
was  adopted,  and  the  constitution  did  not  en- 
large the  right  of  trial  by  jury. 

14.  Under  Comp.  St.  1887.  div.  1,  f  42,  subd.  4, 
providing  that  an  action  for  relief  on  the 
ground  of  fraud  shall  be  commenced  within  two 
years,  where  an  action  to  set  aside  a  sale  of 
property  as  in  fraud  of  a  judgment  again.st 
the  seller  was  commenced  in  the  year  after 
the  rendition  of  the  judgment,  it  was  not  bar- 
red by  limitations,  since  the  right  of  action  did 
not  accrue  until  plaintiff's  judgment  was  ob- 
tained. 

Appeal  from  district  court,  Yellowstone 
county;    C.  H.  Loud,  Judge. 


Action  by  George  R.  Finch  and  others 
against  Thomas  Kent  and  wife.  From  a 
judgment  in  favor  o'  plaintiffs,  and  from  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Reversed. 

Gib  A.  Lane,  for  appellants.  Campbell  & 
Stark,  for  respondents. 

PIGOTT,  J.  This  action,  in  the  nature  of 
a  creditors'  bill,  was  brought  to  set  aside, 
as  fraudulent  and  void,  a  sale  of  3,400  sheep 
made  by  the  defendant  Thomas  Kent  to  the 
defendant  Mary  Kent  on  the  3d  day  of  Janu- 
ary, 1893.  The  complaint  states  that  on  the 
3d  day  of  January,  1893,  the  defendant  Thom- 
as Kent,  being  then  the  owner  of  the  sheep, 
sold  them  to  his  wife,  the  defendant  Mary 
Kent;  that  the  sale  was  fraudulent,  with- 
out any  consideration,  and  void  as  against 
the  plaintiffs  and  the  other  creditors  of 
Thomas,  and  was  made  for  the  purpose  of 
hiurlering.  dekying,  and  defrauding  his  cred- 
itors; that  the  defendant  Mary  Kent,  for 
the  sole  and  only  purpose  of  assisting  Thom- 
as in  his  intent  to  hinder,  delay,  and  de- 
fraud, took  the  sheep  at  that  time,  and  has 
ever  since  pretended  to  be  the  owner  there- 
of, but  that  she  holds  title  to  the  sheep  In 
trust  for  Thomas,  the  real  owner;  that  the 
defendant  Thomas  has  no  property  other  than 
these  sheep  which  is  subject  to  the  levy  of 
an  execution;  that  tm  the  17th  day  of  Feb- 
ruary, 1894,  the  plaintiffs  recovered  a  judg- 
ment against  the  defendant  Thomas  for  $1,- 
000,  with  interest  and  costs,  upon  which  they 
subsequently  caused  a  writ  of  execution  to  be 
Issued  to  the  sheriff  of  the  county  of  Yellow- 
stone, where  the  defendants  reside  and  the 
sheep  were  situate,  which  execution  was  duly 
returned,  with  the  sheriff's  certificate  thereon 
to  the  effect  that  he  bad  been  unable  to  find 
any  property  of  the  defendant  therein  sub- 
ject to  the  writ;  that  thereafter  proceedings 
supplemental  to  execution  were  had,  under 
which  the  defendant  Thomas  was  examined, 
and  the  judge  of  the  court,  by  order,  author- 
ized the  plaintiffs  to  bring  an  action  to  sub- 
ject to  the  satisfaction  of  their  judgment  the 
interest  of  the  defendant  Thomas  in  the 
sheep  transferred  by  him  to  his  wife.  The 
answer  contains  denials  of  the  allegations  of 
fraud,  and  sets  up  affirmatively  that  the  3,- 
400  head  of  sheep  were  on  the  12th  day  of 
January,  1893,  by  the  sheriff  of  Yellowstone 
county,  levied  upon  under  on  execution  is- 
sued on  a  judgment  in  favor  of  a  certain 
bank  against  one  John  Tinkler,  and  that 
thereafter  one  Sweetman,  as  bailee,  replevied 
them  from  the  sheriff,  one  Itamsey;  that  the 
action  of  Sweetman  against  Ramsey  was  de- 
termined in  favor  of  the  defendant  therein; 
and  that  the  cause  is  now  pending  on  appeal 
In  the  supreme  court  of  Montana.  Defend- 
ants pleaded,  also,  that  the  remedy  of  the 
plaintiffs  was  barred  by  subdivision  4  of  sec- 
tion 42  of  the  first  division  of  the  Compiled 
Statutes  of  1887.  By  reply,  the  affirmative 
matters  of  the  answer  were  denied.    Upon 
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the  trial  the  plaintltts  moved  the  court  to  di- 
rect a  rerdict  for  the  plalntiffg,  and  to  en- 
ter Its  decree  setting  aside  the  transfer  of 
the  3,400  sheep,  and  requiring  Mary  Kent  to 
account  to  the  sheriff  for  the  proceeds  of  the 
sale,  or  to  deliver  the  sheep  over  to  the  sher- 
iff, to  be  sold  on  execution  to  satisfy  the 
Judgment  against  Thomas  Kent,  for  the  rear 
son  that  It  conclusively  appeared  that  there 
was  no  actual  or  continued  change  of  pos- 
session of  the  property  after  the  making  of 
the  bill  of  sale,  and  that  Thomas  Kent  con- 
tinued lo  the  possession  and  control  thereof. 
The  court  granted  the  motion,  and  the  jury, 
under  the  direction  of  the  court,  returned 
their  verdict  that  the  sale  was  made  for  the 
purpose  of  defrauding  thei  plaintiffs  and  oth- 
er creditors  of  Thomas  Kent,  and  was  void. 
The  court  thereupon  found,  as  a  conclusion 
of  law,  (1)  that  the  sale  of  the  3,400  sheep 
by  Thomas  Kent  to  Mary  Kent  was  fraudu- 
lent and  void,  and  made  for  the  purpose  of 
defrauding  the  plaintiffs  and  other  creditors 
of  Thomas  Kent;  and,  as  a  conclusion  of 
fact,  (2)  that  there  was  never  any  change 
of  possession  of  the  sheep,  and  that  Kent 
had  continued  in  the  possession  of  them  ever 
since  the  time  of  the  sale.  A  Judgment  was 
thereupon  entered  to  the  effect  that  Mary 
Kent  deliver  to  the  sheriff  of  Yellowstone 
county  the  3,400  head  of  sheep  alleged  to 
have  been  sold  to  her,  or  that  she  account 
to  him  for  the  proceeds  of  the  sheep,  or  of 
so  much  thereof  as  may  be  necessary  to  satis- 
fy the  demands  of  the  plaintiffs.  From  the 
Judgment,  and  from  an  order  denying  a  new 
trial,  the  defendants  have  appealed.  In  the 
absence  of  an  attack  thereon  by  demurrer, 
by  objection  to  the  introduction  of  evidence, 
or  otherwise,  we  shall,  for  the  purposes  of 
the  appeal,  treat  the  complaint  as  stating 
facts  Butflcient  to  constitute  a  cause  of  ac- 
tion. 

1.  The  complaint  charges  that  the  sale  or 
transfer  by  Thomas  Kent  to  Mary  Kent  was 
made  with  the  actual  intent  to  defraud  the 
creditors  of  the  seller,  and  that  the  pur- 
chaser entertained  the  like  intent.  The 
court  found  fraud  In  fact,  and  also  fraud  in 
law,  or  constructive  fraud;  basing  its  Judg- 
ment upon  both  these  findings.  We  think 
that  the  defendants  have  inferentially  pre- 
sented the  contention  that  the  finding  In  re- 
spect of  constructive  fraud,  arising  out  of 
want  of  an  actual  and  continued  change  of 
possession,  is  without  the  issues  Joined. 
True,  the  continued  possession  of  the  seller 
is  some  evidence  tending  to  prove  actual 
fraud  in  the  sale,  but,  unless  it  l>e  alleged,  a 
Judgment  overturning  the  sale  on  the  ground 
of  such  constructive  fraud  only  is  errone- 
ous. Where  the  purchaser  sues  to  recover 
chattels  sold  to  him  by  a  debtor,  and  seized 
as  the  property  of  the  debtor  while  in  the 
latter's  possession,  an  answer  denying  the 
title  of  the  purchaser  and  Justifying  under 
the  writ  Is  su^clent  to  raise  the  question  of 
whether  there  was  actual  fraud,  as  well  as 
the   question   of    whether    there    was   con- 


Btmctlve  fraud,  in  the  sale;  for  in  such  a 
case  the  burden  is  upon  the  plaintiff  to  es- 
tablish his  title  to  the  property,  and,  in  or- 
der to  prove  his  ownership  and  the  conse- 
quent right  to  recover,  he  must  show  a  sale 
valid  as  against  the  creditor.  Tinder  these 
circumstances  the  burden  is  upon  the  plain- 
tiff purchaser  to  prove  that  the  sale  was 
accomplished  by  an  Immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession,  such  as  will  satisfy  the  re- 
quirements of  the  statute.  A.  sues  B.  to  re- 
cover chattels  or  their  value,  alleging  title 
In  himself.  B.'s  answer  denies  A.'8  title, 
and  Justifies  under  a  writ  of  execution  is- 
sued on  a  Judgment  for  money  rendered 
against  C,  whose  property  be  asserts  the 
chattels  to  be.  As  soon  as  It  appears  upon 
trial  that  B.  took  the  property  from  the 
possession  of  C,  the  presumption  arises  that 
C.  was  then  the  owner;  and  A.,  to  prevail, 
must  overcome  the  presumption.  If  he 
bought  the  chattels  from  C,  who  at  the  time 
of  the  sale  was  in  possession  or  control,  he 
must  establish  the  immediate,  actual,  and 
continued  change  of  possession  contemplat- 
ed by  the  statute;  else,  the  sale  is  void  as 
to  B.,  who  seized  the  chattels  under  the  writ 
and  a  valid  Judgment.  If,  however,  the 
chattels  were  levied  upon  in  A.'8  possession, 
he  may  in  the  first  instance  safely  rely  upon 
the  prima  facie  presumption  of  ownership 
arising  from  possession,  and  the  necessity 
of  Introducing  evidence  tending  to  show  a 
purchase  by  him  from  C.  in  actual  or  con- 
structive fraud  of  B.  is  upon  the  latter. 
The  neces.slty  of  adducing  evidence  respect- 
ing ownership  may,  during  the  progress  of 
the  trial,  shift  from  one  party  to  the  other. 
The  onus  of  establishing  the  evidentiary  or 
Intermediate  facts  often  shifts  to  B.,— as, 
for  example,  when  he  would  prove  actual 
fraud  vitiating  as  to  him  the  sale  by  C.  to 
A.,  or  when  the  property  is,  on  execution. 
taken  from  A.,  who  purchased  from  C.  But 
the  burden  of  proving  the  ultimate  fact, 
namely,  a  title  in  A.  which  is  valid  as  to 
B.,  remains  upon  A.  throughout  He  has  as- 
serted title.  The  wrong  alleged  is  invasion 
by  B.  of  the  rights  flowing  from,  and  de- 
pendent upon,  ownership.  Title  Is  denied 
by  B.  Unless  title  be  shown  to  be  in  A., 
he  fails  to  prove  a  cause  of  action.  A  sale 
or  transfer  in  fraud  of  B.  is  void  as  to  him. 
So  far  as  he  is  concerned,  the  situation  is 
the  same  as  If  the  sale  or  transfer  had  not 
been  made.  Proof  of  either  actual  or  con- 
structive fraud  on  creditors  Is,  as  to  the 
demand  of  B.,  fatal  to  the  title  of  A.,  or, 
rather,  establishes  conclusively  that  A.  did 
not  acquire  a  title  which  can  be  maintained 
against  B.  The  burden  is  upon  the  plain- 
tiff, A.;  and.  If  no  evidence  were  re<,-eived, 
B.,  the  creditor,  having  denied  A-'s  allega- 
tion of  ownership,  would  prevail.  But  a 
different  rule,  founded  upon  otlier  princi- 
ples, applies  to  a  case  like  the  one  at  bar, 
in  which,  if  no  evidence  were  received,  the 
defendants  would  be  entitled  to  Judgmeiir. 
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Here  tbe  plaintUIis  aver  that  a  sale  was 
made  by  Thomas  Kent  to  Mary  Kent,  and 
seek  to  have  It  set  aside  and  declared  void. 
It  becomes  necessary,  thererore,  for  the 
plaintiffs  to  allege  and  to  prove  tbe  facts 
which  Invalidated  the  transaction.  It  Is  in- 
cumbent upon  them  to  point  out  the  partic- 
ulars which  render  the  sale  void  as  to  them, 
and  tbe  evidence  Is  to  be  restricted  to  proof 
of  these  allegations.  If  tbe  vice  which  ren- 
ders the  sale  null  as  to  them  was  the  ex- 
istence of  actual  fraud,  the  complaint  must, 
as  the  complaint  In  this  case  does,  charge  Its 
presence.  If  the  vice  was  constructive 
fraud,  then  It  Is  Incumbent  upon  the  plain- 
tiffs to  state  the  matters  which  constitute 
that  cause  of  action.  Of  course,  both  ac- 
tual and  constructive  fraud  may  be  pleaded 
In  the  same  complaint;  but  if  actual  fraud 
only  be  set  up,  then,  although  proof  of  con- 
structive fraud  may  be  evidence  having  a 
tendency  to  support  the  allegation  of  ac- 
tual fraud,  yet  the  finding  of  constructive 
fraud  is  not  of  itself  sufficient  to  support  a 
Judgment,  for  the  allegatrons  and  proofs 
must  correspond.  Evidence  tending  to  show 
want  of  change  of  possession  may  be  intro- 
duced upon  the  issue  of  a  personal  intent  to 
defraud.  Such  evidence  Is  not  obnoxious  to 
the  objection  of  Incompetency  or  of  ir- 
relevancy, and  therefore  Its  reception  with- 
out ol)Jection  woxild  not  be  deemed  a  waiv- 
er by  the  defendants  of  their  ripht  to  In- 
sist that  tlie  Judgment  shnll  be  baaed  upon 
the  questions  presented  by  the  plendinf^s. 
In  other  words,  by  the  admission  of  such 
evidence  without  objection,  the  defendants 
are  not  to  be  considered  aa  having  consent- 
ed to  a  trial  of  the  issue  of  constructive 
fraud.  When  a  cause  is  tried  upon  the  the- 
ory, adopted  by  the  losing  party,  that  a  cer- 
tain question  not  presented  by  the  pleadings 
was  in  issue,  and  the  issue  Is  decided,  the 
Judgment  will  not  be  reversed  for  that  rea- 
son. It  does  not  appear,  however,  in  the 
case  at  bar,  that  the  evidence  touching  the 
want  of  a  continued  possession  In  the  pur- 
chaser was  adduced  for  any  purpose  except 
as  tending  to  prove  fraud  In  fact,  and  the 
defendants  do  not  seem  to  have  had  their 
attention  directed  to  its  bearing  upon  con- 
structive fraud  (the  existence  of  which  was 
not  suggested  by  the  pleadings)  until  the 
motion  was  made  upon  that  ground  for 
Judgment,  which  was  granted  without  hear- 
ing argument;  the  defendants  excepting. 
Xlie  finding  of  constructive  fraud  is  not  re- 
sponsive to  the  Issues.  The  Judgment,  there- 
fore, in  so  far  as  it  Is  based  upon  the  ex- 
istence of  mere  constritctive  fraud,  is  erro- 
neous. Had  constructive  fraud  been  plead- 
ed, the  Judgment,  if  based  uiran  that  ground, 
would  be  Incorrect,  In  so  far  as  It  requires 
Mary  Kent  to  deliver  to  the  sheriff  the  3,4()0 
bead  of  sheep,  or  that  she  account  to  him 
for  the  proceeds  of  the  sheep,  or  of  so  much 
thereof  as  may  be  necessary  to  satisfy  the 
demands   of  the  plaintiffs,   for  tbe  reason 


that  the  evidence  falls  short  of  proving  that 
there  remained  in  her  possesaion  or  under 
her  control  sheep  to  tbe  number  stated. 
The  evidence  shows  only  that  she  still  had 
some  of  these  sheep,  and  the  well-recog- 
nized rule  is  that  the  subject  of  a  sale  con- 
structively fraudulent  because  of  a  want  of 
a  change  of  possession  may  be  seized  by  a  cred- 
itor,—the  property  Itself  may  be  taken,— but 
that  the  purchaser  at  such  sale  Is  not  liable 
for  Its  proceeds,  nor  for  the  property  taken 
in  exchange  for  the  property  sold,  provided 
the  proceeds  arise  or  the  exchange  be  ef- 
fected before  tbe  creditor  obtains  a  lien. 
As  to  the  proceeds  or  the  property  taken  In 
exchange,  the  seller  did  not  have  possession 
or  control,  nor  was  either  obtained  or  pur- 
chased from  him.  Weeks  v.  Prescott,  63  Vt. 
57;  Capron  v.  Porter,  43  Conn.  383.  Hence 
the  declaration  in  section  226  of  the  fifth 
division  of  the  Compiled  Statutes  of  1887 
that  every  sale  made  by  a  vendor  of  chat- 
tels In  his  possession  or  under  his  control, 
unless  It  be  accompanied  by  the  immediate 
delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession,  of  the  thing 
sold,  shall  be  conclusive  evidence  of  fraud, 
as  against  the  creditors  of  the  vendor,  can- 
not be  successfully  invoked  as  against  the 
purchaser  guilty  of  constructive  fraud  only, 
so  as  to  reach  any  property  other  than  the 
identical  chattels  transferred,  unless  the 
chattels  have  been  converted  or  exchanged 
after  the  creditors  have  secured  a  Hen.  As 
we  have  seen,  under  the  pleadings  no  Issue 
was  raised  of  fraud  in  law,  as  contradistin- 
guished from  fraud  In  fact;  nor  did  the  trial 
proceed,  so  far  as  the  defendants  were  con- 
cerne<l,  upon  the  theory  that  such  question 
was  before  the  court  The  suggestion  of 
the  plaintiffs  that  tiie  Judgment  must  be 
sustained  upon  the  ground  that  the  evidence 
tended  to  show  constructive  fraud,  even 
though  there  may  have  been  errors  com- 
mitted in  the  exclusion  of  evidence  offered 
by  the  defendants  with  respect  of  the  exist- 
ence of  actual  fraud,  caunot  be  adopted. 
Having  eliminated  the  matter  of  construct- 
ive fraud  as  a  substantive  cause  of  action, 
we  proceed  to  ascertain  whether  the  court 
erred  to  the  prejudice  of  the  defendants;  re- 
stricting the  Inquiry  to  the  rulings  of  the 
court  made  in  the  Investigation  of  the  ques- 
tion of  the  actual  fraud  alleged  in  the  com- 
plaint. 

2.  Tbe  defendants  offered  in  evidence  the 
judgment  roll  In  the  case  of  Sweetman 
against  Ramsey,  to  which  reference  has  been 
made,  for  the  purpose  of  showing  that  the  le- 
gal status  of  the  sheep  was  then  undeter- 
mined. So  far  as  the  record  discloses.  Sweet- 
man  against  Ramsey  was  an  action  in  no 
wise  Involving  or  concerning  any  party  to 
the  present  suit.  The  record  in  that  action 
was  tlierpfore  not  relevant  as  evidence  for 
or  against  either  the  plaintiffs  or  the  ue- 
fcndants  in  this.  The  proceedings  In  the  ac- 
tion of  Sweetman  against  Ramsey  were,  for 
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■nght  that  ts  Bho^ni.  rea  inter  allot  acta.  Of 
course,  competent  evidence  tending  to  show 
that  Sweetman,  after  the  sale  to  Mary  Kent, 
had  possesBlon  of  the  sheep,  wonld  be  rele- 
vant 

8.  The  defendants  complain  of  the  admis- 
sion in  evidence  of  the  report  of  the  testi- 
mony given  by  the  defendant  Thomas  Kent 
before  the  referee  on  proceedings  supplemen- 
tal to  execution.  This  evidence,  under  the 
circumstances  of  the  case,  was  both  relevant 
and  competent  upon  at  least  two  grounds: 
(1)  As  declarations  of  a  party  to  the  action; 
and  (2)  as  statements  touching  ownership 
made  by  the  seller  of  chattels  while  remain- 
ing In  possession  after  the  sale,— there  being 
testimony  having  a  tendency  to  show  that 
bo  was  still  In  possession  at  the  time  the  dec- 
larations were  made. 

4.  The  defendants,  after  showing  the  loss 
of  the  original,  offered  In  evidence  a  copy  of 
the  bill  of  sale  made  by  Thomas  Kent  to 
Mary  Kent;  the  copy  being  a  transcript  in 
the  office  of  the  county  recorder.  It  was 
error  to  exclude  this  item  of  evidence,  for 
it  had  some  relevancy.  It  must  be  remem- 
bered that  the  sale  was  attacked  for  actual 
fraud.  While  the  bill  of  sale  might  not 
have  been  competent  as  proof  of  the  truth  of 
the  recitals  therein  (upon  which  question  we 
express  no  opinion),  still  the  paper  was  part 
of  the  res  gestte,  and  should  have  been  ad- 
mitted for  the  purpose  of  shedding  light  upon 
the  issue  of  whether  the  transfer  was  made 
with  the  intent  that  the  sheep  should  be  held 
in  trust  for  the  seller.  Ordinarily  the  omis- 
sion to  execute  some  written  evidence  of  the 
sale  of  several  thousand  sheep  might  prop- 
erly be  regarded  as  an  unusual,  and  perhaps 
suspicious,  circumstance.  But  neither  the 
bill  of  sale,  nor  the  so-called  list  of  separate 
property  of  Mrs.  Kent,  was  admissible  by 
virtue  of  any  provision  contained  in  section 
1432  of  the  fifth  division  of  the  Complied 
Statutes  of  1887.  Section  1430  of  the  same 
division  (being  part  of  an  act  approved 
March  8,  1887)  by  implication  repealed  that 
part  of  section  1432,  supra,  requiring  a  list 
to  be  recorded  in  the  office  of  the  register  of 
deeds.  Kelley  v.  Jefferis,  13  Mont.  170,  82 
Pac.  753;  Lambrecht  t.  Patten,  15  Mont 
260,  88  Pac.  1063. 

6.  While  testifying  In  bis  own  behalf,  the 
defendant  Thomas  Kent  was  asked  the  fol- 
lowing question:  "Did  you  transfer  these 
sheep  with  the  intention  of  defrauding  any 
creditor?"  Tbe  answer  to  this  question  was: 
■a  did  not"  On  motion  of  the  plaintiffs, 
tbe  question  was  strlclten  ont  as  a  condn- 
■ion  of  the  witness.  A  like  question  was  put 
to  Mary  Kent  and  objected  to  as  incompe- 
tent becanae  a  conclusion,  which  objection 
tbe  court  sustained.  These  questions  were 
proper;  tor  whenever,  in  an  action  like  tbe 
case  at  bar,  tbe  actual  or  personal  Intent  be- 
comes a  material  inquiry,  the  seller  or  tbe 
purchaser  may  testify  that  he  did  or  did  not 
have  a  fraudulent  intent  The  cases  annoon- 
«1P.— 42 


dng  this  doctrine  are  many.  Indeed,  ttw  ad- 
missibility of  snch  evidence  la  almost  anl- 
rersally  conceded. 

6.  Tbe  defendant  Thomas  Kent  testified 
that  at  the  time  the  sale  was  made  he  was 
not  Indebted  to  the  plaintiffs.  The  defend- 
ants Insist  that  the  court  excluded  this  evi- 
dence, but  it  is  impossible  to  determine  from 
tbe  transcript  whether  or  not  the  contention 
of  the  defendants  la  well  founded.  If  the 
court  struck  out  tbe  evidence  or  disregarded 
It  as  irrelevant  error  was  committed;  for 
the  defendants  had  the  right  to  show  that  at 
the  time  of  the  sale  Thomas  Kent  was  nei- 
ther indebted,  nor  anticipated  becoming  In* 
debted  or  otherwise  liable,  to  tbe  plaintiffs. 
We  observe.  In  passing,  that  it  does  not  ap- 
pear that  there  waa  a  debt  or  liability  on 
tbe  8d  day  of  January,  1803,  when  the  sale 
was  made,  or  at  any  time  before  the  17th  day 
of  February,  18&1,  when  tbe  Judgment  was 
rendered.  The  rejection  of  Kent's  statement 
that  be  did  not  owe  the  amount  of  the  Judg- 
ment was  proper,  for  tbe  reason  that  in  the 
absence  of  evidence  tending  to  show  fraud, 
accident  mistake,  or  satisfaction,  the  Judg- 
ment was  conclusive  evidence  of  his  liability. 

7.  To  a  witness  for  the  defendants  was 
put  tbe  following  question  upon  direct  ex- 
amination: "What  is  tbe  general  reputa- 
tion ttarougtaont  that  neighborhood  as  to  her 
[Mary  Kent]  being  the  owner  of  sheep  and 
property  running  on  the  Crow  Indian  reser- 
vation and  other  places?"  The  question 
was  ruled  out  as  Incompetent  In  this  there 
was  no  error.  The  question  was  too  general. 
It  was  not  confined  to  tbe  sheep  in  contro- 
versy. Furthermore,  the  question  seems  to 
have  been  propounded  for  the  purpose  of 
eliciting  hearsay  testimony,  which.  If  re- 
ceived, would  have  been  immaterial.  We 
are  unable  to  perceive  in  what  way  evidence 
showing  that  Mary  Kent  was  generally  re- 
puted to  be  the  owner  of  sheep  purchased  by 
her  could  have  served  to  show  good  faith  t<^ 
wards  creditors.  The  Inquiry  seems  to  have 
been  Into  a  collateral  matter.  In  Griswold  v. 
Boiey,  1  Mont  545,  which  Is  cited  by  the  de- 
fendants in  support  of  their  contention  that 
evidence  of  such  general  reputation  is  compe- 
tent and  relevant,  it  appeared  that  the  plain- 
tiff bad  allowed  her  busl>and  to  control  the 
property,  to  call  it  his  own,  and  to  exercise 
acts  of  ownership  over  It  with  her  consent 
whereby  the  defendant  supposed,  and  bad  a 
right  to  suppose,  that  the  husband  was  the 
owner.  Tbe  court  said  that  for  the  purpose 
of  rebutting  the  allegation  and  proof  as  to 
fraud  and  conspiracy  by  tbe  plaintiff  and 
her  husband,  it  was  competent  for  her  to 
show  that  it  waa  generally  known  in  tbe 
neighborhood  that  the  property  belonged  to 
her,  and  was  competent  also,  for  tbe  rea- 
son that  it  tended  to  show  that  the  defend- 
ant had  not  been  fraudulently  deceived  as  to 
the  ownership  of  tbe  property.  In  so  far  as 
the  views  expressed  on  this  subject  in  the 
Griswold  Case  may  be  deemed  pertinent  to 
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the  facts  in  this  action,  we  are  of  tbe  opln- 
.  lop  that  ttie  rule  of  evidence  there  laid  down 
is  incorrect,  and  must  be  disapproved. 

8.  The  assertion  la  repeatedly  made  in  the 
brief  of  tbe  defendants  that  tbe  questions 
of  fact  should  have  been  submitted  to  the 
Jury,  and  determined  Dy  them,  and  not  by 
the  court.  The  remedy  sought  in  the  case 
at  bar  Is  purely  equitable,  and  therefore  the 
(.■ourt;  sitting  as  a  chancellor,  must  deter- 
mine the  issues  for  itself,  and  may  direct  a 
verdict,  if  there  be  a  Jury,  even  though  the 
evidence  be  conflicting.  Sanford  v.  Gates, 
21  Mont.  277,  58  Pac.  749;  Power  v.  Lenoir, 

■  22  Mont,  leo,  56  Pac.  106.  Technically  cor- 
rect practice  is  not  followed  when.  In  such 
a  case  as  tiie  one  at  bar,  the  court  directs 
a  verdict    Strictly  proper  practice  requires 

•  the  court  to  take  the  matter  entirely  from 
the  Jury  and  decide  the  cause  itself.  Tbe 
same  result  is,  however,  substantially  ac- 
complished by  the  course  pursued  in  this 
case.  Section  23  of  article  3  of  tbe  consti- 
tution of  Montana  ordains  that  the  right  of 
trial  by  Jury  shall  be  secured  to  all  and 
remain  Inviolate,  but  this  means  nothing 
more  than  that  the  right  of  trial  by  Jury  as 
it  existed  when  the  constitution  was  adopt- 
ed shall  remain  inviolate  and  be  secured  to 
alL  The  section  does  not  enlarge  the  right 
to  Jury  trial,  nor  does  It  extend  that  right 
to  suits  which  were  within  the  exclusive 
Jurisdiction  of  chancery  at  the  time  the 
constitution  became  the  organic  law  of 
Montana.  Such  an  action  as  tbe  one  at  bar 
was  then,  and  ever  has  been,  cognizable  up- 
on the  equity  side,  and  upon  tbe  equity  side 
only,  of  the  court. 

9.  Subdivision  4  of  section  42  of  the  first 
division  of  the  Ctompiled  Statutes  of  1887 
provides  that  "an  action  for  relief  on  the 
ground  of  fraud  or  mlstalie  (the  cause  of 
action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggriev- 
ed party  of  the  facts  constituting  fraud  or 
mistalie)  shall  be  commenced  within  two 
years."  The  present  action  is  one  based 
upon  an  allege<l  fraud  against  creditors.  Its 
purpose  is  to  annul  a  sale  because  of  such 
fraud.  The  right  of  action  did  not  accrue 
(that  is  to  say,  the  cause  of  action  did  not 
arise)  until,  at  the  least,  the  plaintiffs  bad 

'  recovered  Judgment  against  Thomas  Kent; 
for  before  that  time  they  were, .  in  tlie  ab- 
sence of  a  lien  acquired  by  attachment,  mere 
general  creditors.  Brown  v.  Campbell,  100 
Cal.  t53i>,  35  Pac.  433;  Weaver  v.  Ilaviland, 
142  N.  Y.  534,  37  N.  E.  641.  The  Judgment 
against  Thomas  Kent  was  rendered  on  the 
17th  day  of  February,  18i)4,  and  this  action 

.  was  commenced  during  the  following  year. 
It  is  plain,  therefore,  that  the  remedy  is 
not  barred  by  statute. 

We  have  now  considered  all  the  errors  as- 
signed wliich  are  worthy  of  attention,  with 
tlie  e.vceptlou  of  the  specification  that  tlie 
evidence  Is  insuttlcient  to  Justify  the  decision 
of  tlie  court.  As  tiie  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 


trial,  it  1b  deemed  proi>er  toreKive  any  ^- 
pression  of  opinion  upon  tbe  specification 
last  referred  to. 

The  transcript  is  so  disfigured  with  eras- 
ures, corrections,  and  interlineations,  and  is 
so  deficient  in  punctuation  marks  and  neat- 
ness, as  to  be  in  parts  scarcely  legible,  and 
It  is  occasionally  unintelligible.  Sudi  a 
transcript  should  not  hare  been  filed.  The 
brief  of  the  defendants,  although  it  specifies 
the  errors  reUed  upon,  is  not  to  be  approved 
in  respect  of  the  manner  of  argument.  In- 
stead of  setting  out  separately  and  distinctly 
the  arguments  applicable  to  the  different 
points,  the  brief  commingles  all  propositions 
relied  upon  for  a  reversal  into  one  rambling 
discussion,  out  of  which  it  has  been  impos- 
sible to  extract  the  reasons  urged  in  support 
of  any  one  proposition  without  much  labor, 
rendered  necessary  by  tbe  slovenly  arrange- 
ment mentioned.  Attention  is  called  to 
these  matters,  so  that  more  care  may  be 
observed  and  a  greater  degree  of  diligence 
exercised  by  those  whose  duty  it  shall  t>e  to 
prepare  transcripts  and  briefs.  The  order 
denying  a  new  trial  and  the  Judgment  are 
reversed,  and  the  cause  is  remanded.  Re- 
versed and  remanded. 

BKANTLY,  C.  J.,  and  WORD,  J.,  concur. 


HURLEY  V.  O'NEILL. 

(Supreme  Court  of  Montana.    Jaly  3,  1900.) 

NOTICE  OP  APPEAL— srOPE  OF  UNDERTAKING 
—ABANDONMENT— DISMISSAL,. 

Oode  Civ.  Proc.  {  1724,  provides  that,  be- 
fore an  appeal  can  be  taken  from  a  judgment 
or  order  denying  a  new  trial,  the  appellant 
shall  serve  notice  thereof,  desifrnating  the  spe- 
cific part  from  which  he  desires  to  appeal,  and 
shall  also  file  an  undertaking  therefor.  Hdd, 
that  where  an  appellant  served  notice  that  be 
desired  to  appeal  from  a  judgment  and  an  or- 
der denying  a  new  trial,  but  the  undertaking 
referred  to  an  appeal  from  the  judgment  only, 
the  appeal  will  l>e  treated  as  abandoned,  as  far 
as  it  relates  to  the  order  denying  a  new  trial, 
and  to  that  extent  will  be  dismissed,  irrespect- 
ive of  the  intention  of  appellant. 

Appeal  from  district  court,  Sllverbow 
coimty;  John  Lindsay,  Judge. 

Action  by  Mary  Ann  Hurley  against  Pat- 
rick O'Neill.  From  a  Judgment  in  favor  of 
defendant,  and  on  order  overruling  a  motion 
for  a  new  trial,  plaintiff  appeals.  On  mo- 
tion to  dismiss  the  appeal  as  to  the  order  de- 
nying a  new  trial,    dismissed. 

Sinclair  &  Dygert,  for  appellant.  John  N. 
Kirk,  for  respondent 

PER  CURIAM.  Motion  to  dismiss  an  ap- 
peal from  an  order  denying  plaintiff's  mo- 
tion for  a  new  trial.  It  is  based  on  the 
ground  that  this  court  has  no  Jurisdiction  of 
the  appeal,  for  the  reason  that  appellant  has 
filed  no  undertaking  to  make  the  appeal  ef- 
fectual under  section  1724  of  the  Code  of 
Civil  Procedure.  It  appears  from  the  rec- 
ord that  the  appellant  gave  notice  of  appeal 
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botb  from  the  judgment  and  from  the  or- 
der denying  her  a  new  trial,  but  the  under- 
taking filed  recites  the  appeal  from  the 
Judgment  only,  and  contains  no  reference 
to  the  appeul  from  the  order,  t'nder  these 
clrcumstauces,  the  only  Inference  permissi- 
ble is  that  the  appeal  from  tlie  order  was 
abandoned.  Whether  this  was  done  Inten- 
tionally or  not,  the  result  Is  the  same;  for, 
though  we  have  held  that,  upon  an  appeal 
from  a  Judgment  and  an  order  denying  a 
new  trial,  only  one  undertaking  need  be 
filed  (Watklns  v.  Morris,  14  Mont.  354,  36 
Pac.  452;  Ramsey  v.  Burns,  24  Mont.  — , 
61  Pac.  129),  we  cannot  agree  that  an  un- 
dertaking Is  sufficient  to  effectuate  the  ap- 
peal from  the  order  where  the  undertaking 
contains  no  reference  to  an  appeal  there- 
from. The  question  here  presented  was  de- 
cided by  this  court  adversely  to  appellant  in 
Withers  V.  Kemper  during  the  present 
tcrm.1  See,  also,  Berniaud  v.  Beecher,  74 
Cal.  617,  16  Pac.  510;  Schurtz  v.  Romer, 
81  Cal.  244,  22  Pac.  657 ;  Paving  Co.  v.  Bol- 
ton, 89  Cal.  154,  26  Pac.  650;  Duncan  v. 
Times-Mirror  Co.,  109  Cal.  604,  42  Pac.  147. 
The  motion  must  therefore  be  sustained. 
Dismissed. 


In  re  PORTER'S  ESTATBL    (S.  F.  1,644.) 
(Supreme  Court  of  California.    June  30,  1900.) 

CONSTITUTIONAL,  LAW— VBSTBD  RIQHTS— AD- 
MINISTRATORS—SALES  OF  REALTY. 
Since  it  is  within  the  power  of  the  legis- 
lature to  provide  for  the  care  of  property  of 
an  intestate,  and  the  title  to  such  property, 
though  vesting  at  bis  death,  vests  subject  to 
existing  statutory  conditions,  Code  Civ.  Proc. 
i  1536,  authorizing  an  adminititrator  to  sell 
real  property  on  order  of  the  superior  court 
when  for  the  best  Interests  of  the  estate,  is  not 
unconstitutional,  as  impairing  a  vested  right, 
and  confers  jurisdiction  to  order  a  sale  of 
real  property  of  an  intestate  who  died  after  the 
enactment  of  such  statute,  where  such  prop- 
erty is  expensive  to  maintain,  and  depreciating 
in  value. 

CommisBloners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Sonoma  county. 

Petition  by  T.  G.  Young,  administrator  of 
the  estate  of  James  Porter,  deceased,  for  an 
order  permitting  a  sale  of  real  estate  for  the 
purpose  of  conserving  the  estate.  From  an 
order  denying  the  petition,  the  administrator 
appeals.    Reversed. 

W.  F.  Cowan,  D.  B.  McKInley,  and  C.  B. 
Pond,  for  appellant  W.  F.  Fitzgerald,  for 
respondent 

HAYNES,  C.  James  Porter  died  Intestate 
in  the  county  of  Sonoma  In  November,  1897, 
leaving  an  estate  consisting  of  real  and  per- 
sonal property;  the  latter  being  more  than 
sufficient  to  pay  ail  debts  and  liabilities  of 
the  estate,  and  the  costs  and  expenses  of 
administration.  He  left,  however,  no  known 
heirs,  relatives,  or  other  person  who  would 
be  entitled  to  inherit  his  estate,  and  the 
INo  written  opinion  filed. 


court  so  found.  The  court  also  found  as 
follows:  "That  said  real  estate  is  expen- 
sive to  properly  maintain  and  manage;  that 
a  portion  of  the  same  is  planted  to  vines, 
which  need  the  constant  care  and  attention 
of  some  person  qualified  to  attend  to  the 
same;  that  the  remainder  of  said  real  es- 
tate requires  to  be  cultivated,  and  the  fruit 
trees  growing  thereon  attended  to;  that  the 
fences  and  buildings  on  said  premises  will 
become  dilapidated  unless  properly  attended 
to;  that  said  real  estate,  by  reason  of  Its 
not  being  occupied  by  some  person  interest- 
ed therein,  will  deteriorate  and  depreciate 
In  value;  that  said  real  estate  can  be  sold 
at  the  present  time  for  a  better  price  than 
if  sold  later;  that  It  will  be  difficult  to  lease 
said  premises  for  a  fair  compensation,  by 
reason  of  there  being  no  dwelling  house 
thereon;  that  the  expense  of  maintaining 
and  caring  for  said  premises  by  said  admin- 
istrator, if  he  is  compelled  to  employ  labor 
and  help  therefor,  wIU  largely  exceed  the 
revenues  derived  therefrom,  and.  coupled 
with  the  taxes  to  be  annually  collected  on 
said  premises,  will  be  a  source  of  expense 
which  will  be  a  disadvantage  to  the  parties 
entitled  to  said  estate."  As  a  conclusion  of 
law,  the  court  found  that  It  had  no  Jurisdic- 
tion to  make  the  order  prayed  for,  and  de- 
nied the  petition,  and  from  that  order  this 
appeal  is  taken. 

The  court  placed  its  refusal  to  grant  the 
order  upon  the  ground  that  the  following 
provision  found  in  section  153C,  Code  Civ. 
Proc.,  Is  unconstitutional:  "•  •  •  or 
when  it  appears  to  the  satisfaction  of  the 
court  that  It  is  for  the  advantage,  benefit 
and  best  Interests  of  the  estate,  and  those 
Interested  therein,  that  the  real  estate,  or 
some  part  thereof,  be  sold,  the  executor  or 
administrator  may  sell  any  real  as  well  as 
personal  property  of  the  estate  upon  the  or- 
der of  the  court  •  •  •"  The  portion  of 
said  section  above  quoted  was  Inserted  there- 
in by  an  amendment  approved  March  23, 
1803.  Prior  to  said  amendment,  property  of 
the  estate  was  authorized  to  be  sold  for  the 
payment  of  the  family  allowance,  or  debts 
due  from  the  decedent  expenses  of  admin- 
istration, or  payment  of  legacies.  It  Is  said 
the  court  below  relied  principally  upon  the 
case  of  Brenham  v.  Story,  39  Cal.  179,  to 
Justify  Its  conclusion  that  It  had  no  Juris- 
diction to  make  the  order  prayed  for.  That 
case  arose  under  a  special  act  of  the  legis- 
lature passed  In  1801  (St  1861,  p.  l.>2).  after 
the  death  of  Charles  White,  authorizing  his 
administrator  to  sell  any  portion  of  the  real 
estate  held,  claimed,  or  owned  by  White  at 
the  time  of  his  death,  as  in  the  judgment  of 
the  administrator  would  beat  promote  the 
Interests  of  those  entitled  to  said  estate; 
and  said  act  was  held  Invalid  upon  the 
ground  that  the  title  to  the  property  had 
vested  In  the  heirs  before  the  i>assage  of  the 
act,  subject  onl.v  to  the  power  of  tlie  court 
to  order  a  sale  for  the  purposes  specified  by 
the  statute  in  force  at  the  time  of  White's 
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death.  The  distinction,  ho-weyer,  between 
that  case  and  this,  lies  mainly  In  the  fact 
that  here  the  amendment  o(  1893  was  In 
force  before  the  death  of  Porter,  and  there- 
fore the  estate  vested  In  the  heir,  If  any  he 
had,  subject  to  the  exercise  of  tlie  power 
given  to  the  court  by  the  amended  statute. 
This  amended  statute  has  heretofore  been 
called  to  the  attention  of  this  court  in  but 
one  case,  so  far  as  I  am  aware,  namely.  In 
re  Packer's  Estate,  125  Cal.  390,  58  Pac.  59. 
In  that  case  Brenham  v.  Story,  supra,  was 
followed,  because  Paclcer  died,  while  a  res- 
ident of  this  state,  before  the  said  amend- 
ment of  1893  was  enacted;  and  for  that  rea- 
son this  court  declined  to  consider  whether 
said  amendment  was  constitutional  when 
applied  to  the  property  of  persons  dying  aft- 
er Its  passage,  as  that  question  did  not  arise. 
Here  the  question  Is  properly  before  us,  and 
must  be  decided. 

It  Is  a  fundamental  proposition  that  gov- 
ernments are  formed,  among  other  things, 
for  the  protection,  not  only  of  the  rights  of 
property,  but  of  property  itself;  and  their 
power  to  provide  for  the  custody,  care,  and 
the  descent  and  distribution  of  the  property 
of  intestates,  real  and  i)er8onal,  as  well  as 
the  disposition  of  it  by  will,  is  unquestion- 
ed. In  re  Wilmerding's  Estate,  117  Cal.  281, 
.284,  49  Pac.  181.  It  is  true  that,  under  our 
statute,  upon  the  death  of  the  ancestor  the 
property  of  the  Intestate  at  once  vests  in 
the  heir;  but  it  vests  subject  to  conditions 
imposed  by  the  statute,  such  as  the  quali- 
fied possession  and  control  of  the  adminis- 
trator, under  the  direction  of  the  court,  for 
its  care,  and  Its  appropriation  to  the  pay- 
ment of  the  debts  of  the  decedent,  expenses 
of  administration,  and  other  liabilities  enti- 
merated  In  the  statute;  but,  the  right  of 
the  heir  to  inherit  the  estate  being  itself  the 
creature  of  the  statute,  there  can  be  no 
question  as  to  its  power  to  impose  these  lia- 
bilities upon  the  estate,  subject  to  which 
the  property  vests  in  the  heir.  That  the 
administrator,  under  the  control  and  direc- 
tion of  the  court,  is  charged  with  the  duty 
of  preserving  the  proi)erty  until  final  distri- 
bution, cannot  be  doubted.  He  must,  if 
there  are  funds,  preserve  the  title  to  the 
real  estate  by  the  payment  of  taxes,  and  its 
value  by  making  necessary  repairs,  and  Is 
i-ntltled  to  receive  the  rents  and  pr9fits  un- 
til the  estate  is  settled,  and  must  "preserve 
it  from  damage,  waste,  and  Injury."  So, 
the  administrator,  under  the  order  of  the 
court,  at  any  time  after  receiving  letters 
may  sell  "perishable  and  other  personal 
property  likely  to  depreciate  in  value,  or 
which  -will  Incur  loss  or  expense  by  being 
icept"  (Code  Civ.  Proc.  S  l.')22),  whether  there 
are  debts  or  other  liabilities  to  be  paid  or 
not;  and  this  direction  of  the  statute  has 
no  other  basis  than  that  of  the  preservation 
of  the  best  interests  of  those  in  wlioni  the 
statute  vests  the  right  of  property,  w^hen  it 
is  not  required  to  meet  some  charge  im- 
posed by  law,  and  cannot  be  immediately 


delivered  to  the  heir.  So  perishable  prop- 
erty may  be  attached  under  a  disputed  con- 
tract liability,  and  be  sold  by  order  of  the 
court  before  the  defendant's  liability  Is  es- 
tablished. These  Instances  in  which  the 
state,  by  Its  statutes,  disposes  of  private 
property,  are  familiar  and  unchallenged, 
and  are  based  upon  the  duty  and-  power  of 
the  government  to  prevent  injury  by  con- 
verting one  kind  of  property  into  another 
for  the  benefit  of  the  owner.  The  statute 
before  us  Involves  no  different  principle,  nor 
the  exercise  of  any  different  power.  We 
see  no  difference  in  principle  between  the 
sale  of  "personal  property  likely  to  depre- 
ciate in  value,  or  which  will  incur  loss  or 
expense  by  being  kept,"  and  the  sale  of 
real  estate  under  the  facts  found  by  the 
court  in  this  case,  nor  any  difference  in  the 
exercise  of  legislative  power  in  the  two 
cases.  The  statute  under  consideration  de- 
vests no  one  of  bis  property,  but  authorizes 
one's  real  estate  to  be  transmuted  into  per- 
sonal property  under  such  circumstancea 
that  the  consent  of  the  owner,  if  capable  of 
giving  It,  would  be  presumed.  The  adminis- 
tration is  in  a  condition  to  be  closed  If  there 
were  known  heirs  to  whom  It  could  be  dis- 
tributed. If  none  should  appear.  It  will 
escheat  to  the  state  under  the  provisions  of 
the  Civil  Code  (sections  1404-1406).  But 
in  People  v.  Roach,  76  Cal.  294,  18  Pac.  407, 
it  was  held  that  a  proceeding  on  behalf  of 
the  state  for  the  purpose  of  obtaining  a 
decree  that  the  estate  bad  escheated  to  the 
state  Is  premature,  if  commenced  within 
five  years  after  the  death  of  the  intestate. 
This  estate  must  therefore  remain  In  the 
bands  of  the  administrator  until  such  pro- 
ceeding can  be  taken,  unless  within  that 
time  an  heir  capable  of  inheriting  it  should 
appear.  The  order  denying  the  petition 
should  be  reversed,  with  directions  to  the 
court  below  to  amend  its  conclusions  of  law 
to  conform  to  this  opinion,  and  grant  an 
order  of  sale  as  prayed  for. 

We  concur:    CHIPMAN,  0.;   OOOPEB,  C. 

PEE  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  denying  the 
petition  is  reversed,  with  directions  to  the 
court  below  to  amend  its  conclusions  of  law 
to  conform  to  this  opinion,  and  grant  an 
order  of  sale  as  prayed  for. 


i»  Cat.  to 
HOUSER  &  HAINES  MFG.  CO.  t.  HAR- 
GROVE.    (Sac.  738.1 
(Supreme  Court  of  California.    June  30,  1900.) 

APPEAL— NOTICE— TIME  OP  SERVICE— SALES- 
TITLE!— TAX  SALE. 
1.  A  notice  of  appeal  from  a  judgment  and 
ordor  deiiyiiiK  a  motion  for  new  trial,  served 
iioarly  two  ye.irs  nftor  entry  of  the  judcmeiit, 
though  less  than  sixty  days  after  the  order  on 
said  motion,  will  give  the  supreme  court  juris- 
diction of  the  appeal  from  the  order  denying 
the  motion  for  new  trial,  but  not  of  that  from 
the  judgment. 
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2.  Nearly  two  months  after  an  offer  to  pur- 
chase a  harvester,  the  acceptance  of  the  of- 
fer, and  the  delivery  of  the  machine  the  pur- 
chaser siRued  a  receipt  therefor,  reciting  that 
the  machine  should  remain  the  property  of  the 
vendor  until  payraont  of  the  pnrchase  money, 
and  that  on  default  the  vendors  should  have 
the  right  to  take  possession  of  the  machine 
without  legal  process.  Held,  that  the  title  to 
the  machine  vesited  in  the  purchaser  upon  de- 
livery, and  that  the  subsequent  attempt  to  con- 
vert the  transaction  into  a  conditional  sale  was 
of  no  effect  us  against  a  subsequent  purchaser 
from  the  vondpc  without  notice. 

8.  Under  Pol.  Code.  §  3028,  requiring  all  prop- 
erty in  a  county  subject  to  taxation  to  be  as- 
sessed to  the  persons  by  whom  it  is  owned,  or 
in  whose  possession  or  control  it  is,  a  purchaser 
at  tax  sale  of  a  harvesting  machine,  which  has 
been  assessed  to  a  person  in  whose  possession 
it  has  remained  for  several  years,  and  who  is 
the  apparent  owner  thereof,  acquires  a  good  ti- 
tle. 

In  bank.  Appeal  from  superior  court,  Ma- 
dera county. 

Judgment  In  department  (59  Pac.  947)  re- 
Tersed,  and  order  of  lower  court  affirmed. 

Louttlt  &  Mlddleeoff,  for  appellant.  R.  L. 
Hargrove,  for  respondent 

VAN  DYKE,  J.  The  appeal  In  this  case  is 
taken  from  the  Judgment,  as  well  as  from 
tlie  order  denying  plaintiff's  motion  for  a 
new  trlaL  The  judgment  was  entered  on  the 
12tli  day  of  August,  1S07,  and  the  notice 
of  appeal  served  Augnst  2,  1899,  nearly  two 
years  after  the  rendition  of  the  judgment 
This  court  therefore,  cannot  entertain  the 
appeal  from  the  judgment  The  order  deny- 
ing the  plaintin's  motion  for  a  new  trial  was 
entered  June  6, 1899,  and  the  notice  of  appeal 
therefrom,  as  already  shown,  was  in  time. 
The  motion  for  a  new  trial,  under  our  Code 
and  practice,  is  a  proceeding  Independent  of 
the  judgment.  The  motion  may  be  granted, 
even  after  a  judgment  has  been  affirmed  on 
appeal.  Brison  v.  Brison,  90  Cal.  327,  27 
Pac.  186;  Water  Co.  v.  Gage,  108  Cal.  243, 
41  Pac.  299.  The  action  is  to  recover  the  pos- 
session of  one  Haines-Houser  improved  com- 
bined harvester,  of  the  alleged  value  of  $1,- 

000.  The  court  below  found  that  the  plain- 
tiff was  not  at  the  time  of  the  commence- 
ment of  the  action  the  owner  or  entitled  to 
the  possession  of  the  harvester,  and  further 
found  that  the  defendant  was  at  the  time 
the  action  was  commenced,  and  still  is,  the 
owner  and  entitled  to  the  possession  of  the 
harvester,  and  that  the  value  thereof  was 
$1,000.  .Judgment  was  entered  accordingly. 
The  plaintiff  relies  for  recovery  upon  the  fol- 
lowing receipt  or  agreement:  "Stockton, 
Cal.,  Augnst  4,  18J)3.  Received  of  Houser, 
Haines  ^  Knight  one  Uaines-Houser  improv- 
ed combined  harvester,  No. ,  for  which, 

delivered  at  Stockton,  Cal.,  upon  the  terms 
stated  below,  the  imdersigned  agrees  to  pay 
to  Houser,  Haines  &  Knight  the  sum  of 
fourteen  hundred  dollars  in  U.  S.  gold  coin, 
as  follows,  to  wit:  $500  by  his  note  Sep- 
tember 1,  1893;    $500  by  his  note  September 

1,  1S04,  to  bear  Interest  at  the  rate  of  ten 
pet  cent,  per  annum  from  September,  1893, 


until  paid;  and  $400  by  his  note  September 
1,  1895.  And  it  is  agreed  that  said  Houser. 
Haines  &  ICnlght  do  not  part  with  the  title 
to  said  harvester  until  all  said  aeferred  pay- 
ments or  notes  are  fully  paid;  that  time  is 
of  the  essence  of  the  agreement;  that  should 
the  imdersigned  make  default  In  any  of  said 
payments,  then  said  Houser,  Haines  & 
Knight  shall,  at  their  option,  and  without 
notice,  terminate  this  agreement,  and,  with 
or  without  legal  process,  take  and  retain  said 
harvester,  wherever  It  maybe  situated,  and  all 
moneys  paid  by  the  undersigned  prior  to  such 
default  shall  be  compensation  for  the  privilege 
of  using  said  harvester  prior  to  such  default; 
and  should  Houser,  Haines  &  Knight,  by  rea- 
son of  such  default,  incur  any  expense,  the 
undersigned  agrees  to  reimburse  them  the 
sum  total  of  all  such  expenses.  Including  rea- 
sonable counsel  fees.  I.  M.  Rowe."  Indorsed: 
"The  Houser  &  Haines  Mfg.  Co.,  by  Q.  W. 
Haines,  Vice  President."  In  pursuance  of 
said  receipt  or  agreement,  said  Rowe  at  the 
same  time  as  the  date  thereof  executed  the 
notes  therein  mentioned,  and  subsequently 
paid  the  sum  of  $750  on  the  same.  The  court, 
however,  finds,  and  the  evidence  supports 
the  finding,  "that  on  the  lOtb  day  of  June, 
1893,  Houser,  Haines  &  Knight  delivered  to 
I.  M.  Rowe  the  harvester  described  in  plain- 
tiff's complaUit  upon  the  following  order, 
and  the  terms  and  conditions  mentioned 
therein:  <$1,400.00.  Messrs.  Houser,  Haines 
&  Knight:  iiease  ship  to  the  undersigned 
one  harvester,  twenty-foot  cut  including  the 
usual  extras  (see  printed  list  of  extras  fur- 
nished). Consign  to  I.  M.  Rowe,  Athlone. 
For  which  the  undersigned  agrees  to  pay 
$500  September  1,  1803;  $500  September  1, 
1894;  and  $400  September  1,  1805;  all 
amounts  due  after  September  1,  1898,  to 
bear  interest  at  ten  per  cent,  per  annum  un- 
til paid.  Machine  to  be  delivered  free  on 
board  cars  or  boat  in  Stockton.  These  ma- 
chines are  all  warranted  to  be  well  made, 
of  good  material,  and  durable,  with  proper 
care.  If,  upon  one  week's  trial,  the  machine 
should  not  work  well,  the  purchaser  shall 
give  Immediate  notice  to  said  Houser,  Haines 
&  Knight,  or  their  agent  and  allow  time  to 
send  a  person  to  put  it  in  order.  If  it  can- 
not then  be  made  to  work  to  the  entire  satis- 
faction of  the  purchaser,  he  shall  return  it  at 
once  to  the  agent  of  whom  he  received  it, 
and  his  payment,  if  any  has  been  made,  will 
be  refundea.  Continuous  use  of  the  machine, 
or  use  at  Intervals  through  harvest  season, 
shall  be  deemed  an  acceptance  of  the  ma- 
chine by  the  undersigned.  Dated  tlie  10th 
day  of  June.  1893.  Postofflce,  Mlntum;  coun- 
ty, Fresno;  state,  Cal.  I.  M.  Rowe.'  That 
said  harvester  was  delivered  to  said  I.  M. 
Howe  nt  Mlntum,  in  the  county  of  Madera; 
that  said  I.  M.  Rowe  then  and  there  accepted 
said  harvester,  and  at  all  times  sinre  said 
10th  day  of  June,  18S«,  up  to  June  2,  189»i, 
said  I.  M.  Rowe  retained  and  had  possession, 
charge,  and  control  of  said  harvester  In  said 
county  of  Madera."    The  court  also  found 
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that  aald  Rowe  gare  In  the  barrester  In  ques- 
tion to  the  aesegBor  of  Madera  county  for  the 
year  1806,  and  that  It  was  sold  for  non- 
payment of  taxes  there<m  on  June  2,  1896, 
and  bid  in  by  the  defendant  HargTove,  to 
whom  a  certificate  of  sale  was  issued  by 
said  assessor.  The  court  also  finds  that  on 
June  2,  1886,  said  Bowe  executed  a  bill  of 
sale  of  bis  right,  title,  and  interest  in  said 
harvester  to  the  defendant,  and  that  there- 
upon the  possession  of  said  harvester  was 
delivered  to  the  defendant  It  appears, 
therefore,  that  upon  June  10,  1893,  said  Rowe 
offered  to  purchase  the  harvester  in  question 
from  Houser,  Haines  &  Knight  on  the  terms 
stated  in  bis  written  offer,  the  machine  to  be 
delivered  as  therein  stated.  Houser,  Haines 
&  Knight  accepted  that  offer  by  delivering 
the  machine  according  to  said  offer.  The 
sale,  therefore,  became  complete  on  the  de- 
livery of  the  machine  to  Rowe.  The  charac- 
ter of  the  transaction  waa  fixed  at  that  date. 
After  the  purchase  and  receipt  of  the  ma- 
chine, as  stated,  Rowe  used  it  for  bis  harvest- 
ing that  season  for  about  two  montlis  before 
the  receipt  relied  upon  by  the  plaintiff  was 
given.  The  Instrument  of  August  4th  says: 
"Received  one  Halnes-Houser  Improved  com- 
bined harvester.  No.  ,  for  which,  de- 
livered at  Stockton,  California,  upon  the  terms 
stated  below,  he  agrees  to  pay,"  etc  The 
offer  to  purchase  and  order  for  the  machine 
of  June  10th  says:  "Please  ship  one  harves- 
ter, twenty-foot  cut,  including  the  usual  ex- 
tras." 

It  would  appear  from  the  language  used 
In  the  two  Instruments  that  they  referred  to 
different  machines,  but  the  parties  at  the 
trial,  and  also  on  appeal,  seemed  to  con- 
sider them  as  referring  to  one  and  the  same 
machine.  The  instrument  of  August  4th  is 
drawn  as  though  the  machine  therein  refer- 
red to  was  thereafter  to  be  delivered.  It 
says,  "for  which,  delivered  at  Stockton," 
and  also  recites  that  Houser,  Haines  & 
Knight  do  not  part  with  the  title  to  the  said 
liarvester  until  all  said  deferred  payments 
or  notes  are  paid,  etc.;  whereas,  the  fact  Is, 
as  already  shown,  that  the  machine  in  ques- 
tion bad  been  shipped  and  delivered  to 
Rowe  under  and  in  pursuance  of  his  offer  to 
purchase  the  same,  and  that  he  had  been  in 
possession  as  such  purchaser  and  used  such 
machine  for  about  two  months  prior  to  such 
receipt  of  August  4tb.'  Both  the  title  and 
possession  of  the  machine  had  therefore  be- 
come vested  in  Rowe  long  before  this  at- 
tempt to  ccHivert  an  absolute  sale  into  a  con- 
ditional sale.  From  the  time  the  property 
was  delivered  to  Rowe  under  bis  offer  of 
purchase  of  June  10,  1893,  up  to  the  date  of 
the  sales  to  the  defendant,  three  years  there- 
after, to  wit,  June  8,  1896,  it  had  remained 
in  the  possession  and  under  the  control  of 
Rowe  as  the  apparent  owner  thereof.  Con- 
ditional sales,  intended,  as  this  evidently 
was,  as  security  in  lieu  of  a  mortgage,  are 
not  favored.  As  said  in  Society  v.  Purvis, 
112  CaL  241,  44  Pac.  561:    "By  reason  of 


tbe  opportunities  for  fraud  presented  by 
this  character  of  contract,  courts  are  Inclin- 
ed to  scrutinize  them  closely."  See,  also, 
Palmer  v.  Howard,  72  Cal.  293,  13  Pac.  858. 
In  Wright  V.  Vaughn,  45  Yt  369,  It  was  said: 
"If  one  sell  and  deliver  property  to  another 
absolutely,  and  the  party  subsequently  at- 
tempt to  make  it  a  conditional  sale,  a  change 
of  possession  Is  necessary  as  against  cred- 
itors and  vendees."  In  Caraway  v.  Wallace, 
2  Ala.  542,  It  was  said:  "A  contract  abso- 
lute in  its  inception,  and  consummated  by 
delivery,  will  not  be  converted  Into  a  condi- 
tional sale  by  an  ambiguous  phrase  Indorsed 
upon  It  afterwards,  even  if  such  words 
would  have  been  Its  effect  if  a  part  of  the 
original  contract." 

We  also  think  the  defendant's  title  under 
the  tax  sale  was  good.  The  harvester  was 
properly  assessed  to  Rowe,  under  section 
3628  of  the  Political  Code.  It  was  in  his 
possession  and  control  wben  the  tax  ac- 
crued, and  he  bad  been  Invested  with  all 
the  indicia  of  ovraership  by  the  act  of  the 
plaintiff  and  Its  assignors.  The  addition  ot 
other  names  to  that  of  Rowe  on  the  assess- 
ment roll  did  not  invalidate  the  assessment 
to  bim,  and  the  sale  (the  property  being  per- 
sonal) was  properly  made  to  the  highest 
bidder,  Irrespective  of  the  amount  of  the  de- 
linquent tax. 

The  court  below  correctly  held,  upon  the 
facta  found,  that  the  sale  to  Rowe  was  ab- 
solute, and  not  conditional;  that  plaintiff  is 
not  the  owner  or  entitled  to  possession  of 
the  property  In  question;  but  that  defend- 
ant is  such  owner,  and  entitled  to  posses- 
slim.    Order  affirmed. 

We  concur:  BBATTY,  a  J.;  McPAR- 
LAND,  J.;   TBMPLB,  J. 


UtCal.  S8 

SMITH  et  al.   r.   STEARNS  RANCHO   GO. 

et  al.     (L.  A.  672.) 

(Supreme  Court  of  CJalifornia.    June  25,  1900.) 

INJUNCTION— TIMB  OP  QRANTINO— VBRIFIKD 
CO.MPLAINT— TENANTS  IN  COMMON— PARTIES 
—IRRIGATION  CANAL— INTBRFBRENCB  WITH 
WATERS  —  ALLEGATION  OF  DAMAGE  — OWN- 
ERSHIP—SUFFICIENCY. 

1.  Under  Code  Oiv.  Proc.  i  527,  authorizing 
injunction  at  the  time  of  isanlng  summons  on 
the  complaint,  and  any  time  afterwards  before 
Judgment,  on  affidavits,  it  was  within  the  juris- 
diction ot  the  court  to  grant  injunctions  on  an 
amended  complaint  in  the  form  of  an  affidavit 
after  the  snmmons  thereon  was  issued. 

2.  Under  Code  Civ.  Proc.  g  381,  authorising 
tenants  in  common  in  lands  to  unite  in  an  ac- 
tion against  one  claiming  adversely,  tenants  in 
common  of  a  ditch  may  ]oin  as  plaintiffs  in  an 
action  to  restrain  interference  therewith. 

3.  An  allegation  in  a  complaint  to  enjoin  in- 
terference with  waters  flowing  through  an  ir- 
rigation canal  that  such  waters  are  necessary 
to  irrigate  and  preserve  the  life  of  fruit  trees, 
and  that  such  interference  would  result  in 
CTeat  and  irreparable  injury,  is  a  sufficient  al- 
legation of  irreparable  damage. 

4.  Where  a  complaint  for  injunction  alleged 
part  ownership  of  an  irrigation  canal,  and  that 
deprivation  of  the  use  tliereof  was  threaten- 
ed by  interference  with  the  waters  therein,  for 
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nonpayment  of  BsKsamenti  dkaari^  ;to  be  im- 
proper, such  complaint  was  aafficient,  witliout 
'allegation  of  tlie  quantity  of  vater  owned. 

Commissioners'  declsioa.  Department  2. 
Appeal  from  superior  court,  Riverside  county. 

Injunction  by  J.  W.  Smith  and  others  against 
.the  Steams  Bancbo  Company  and  others. 
From  an  order  aenylug  defendants'  motion  to 
dissolve  an  injunction,  they  appeal.  Affirm- 
ed. 

E.  W.  McGraw,  Shirley  a  Ward,  and  Frank 
D.  Lewis,  for  appellants.  Purlngton  &  Adair 
and  John  6.  North,  for  respondeiita. 

SMITH,  C.  Appeal  from  an  order  denying 
defendants'  motion  to  dlsaolTe  an  injunction 
pendente  lite,  restraining  defendants  "from 
stopping  the  flow  in  the  North  Riverside  and 
■Jnruita  Canal  of  tlie  water  of  the  herein- 
after named  persons  and  plaintiffs,  and  from 
interfering  in  any  way  with  the  distribntlon 
and  delivery  of  the  said  water  to  the  said 
persons,  and  from  in  any  way  preventing 
the  said  ijersons  from  turning  into  the  said 
canal  and  conveying  there  through  and  re- 
covering therefrom  their  said  water;  the 
same  being  the  number  of  inches  of  said 
water,  measured  under  a  four-inch  pressure, 
hereinafter  set  opposite  the  names  of  said 
persons  and  plaintiffs,  respectively."  There 
is  attached  to  the  ord»  a  list  of  the  plaintiffs, 
56  in  number,  with  the  amount  of  water  per- 
taining to  each  opposite  their  names,  re- 
spectively; the  whole  aggregating  ^2  inches. 
Hie  case  comes  up  on  a  bill  of  exceptions, 
In  which  It  is  stated  that  the  papers  used 
on  the  hearing  of  the  motion  consisted  of  the 
amended  complaint,  order  of  injunction,  and 
motion  to  dissolve,  which  are  set  out  in  the 
bill.  The  facts  on  which  the  injunction  was 
.granted,  as  they  appear  in  the  second  count 
of  the  amended  complaint,  were  substantially 
as  follows:  Kach  of  the  plaintiffs  is  the  own- 
er of  certain  water  flowing  in  the  county  of 
.fian  Bernardino,  and  of  a  certain  undivided 
share  of  the  canal  Icnown  as  the  "North 
Biverside  and  Jurupa  Canal,"  and  of  the  car- 
rying capacity  therein,  and  of  the  right  to 
carry  water  there  through.  The  plaintiffs  own 
■lands  in  San  Bernardino  county,  planted  to 
fmit  trees,  etc.,  and  irrigated  with  the  water 
belonging  to  them  as  aforesaid,  which  is  con- 
ducted to  the  lands  by  means  of  the  canal, 
and  have  no  other  means  of  Irrigating  the 
same;  and  without  the  use  of  these  means 
-their  trees  will  die,  etc.  The  defendants 
claim  the  right  to  control  and  operate  the 
canal,  and  to  collect  from  plaintiffs  oprtain 
'assessments  solely  for  Oie  necessary  ex- 
penses of  maintaining  and  repairing  the  ca- 
nal, and  claim  that  certain  assessments  are 
due  from  the  plaintiffs,  and  threaten  to  pre- 
vent the  water  of  the  plaintiffs  from  flowing 
in  said  canal  for  nonpayment  of  the  assess- 
ments, which,  it  is  alleged,  would  result  in 
great  and  Irreparable  Injury  to  them.    The 


assessments  made  by  the  defendant  include 
numereus  Items,-  specUied  in  the  comjrtaipt, 
and  alleged  not  to  be  proper  charges  for 
maintaining  or  repairing  the  canal,  and  It 
is  alleged  that  there  are  others  of  tbe  same 
character,  which  the  plaintiffs  are  unable 
to  specify;  and  plaintiffs  aver  that  they  are 
ready  to  pay  such  portion  of  the  assessments 
as  may  be  adjudged  to  be  a  lawful  charge, 
etc. 

It  is  objected  by  the  appellants'  counsel 
that  the  injunction  was  granted  after  issuing 
of  summons  upon  the  amended  complaint 
alone,  and  that  the  court  was  therefore  with- 
out jurisdiction  to  grant  it  The  objection  rests 
upon  the  language  of  section  527,  Code  Civ. 
Proc,  which  is  that  "the  injunction  may  be 
granted  at  the  time  of  issuing  the  summons 
upon  the  complaint,  and  at  any  time  after- 
wards before  judgment  upon  affidavits." 
Whether  the  injunction  was  granted  before 
or  after  the  issuing  of  summons  does  not  ap- 
pear on  the  record;  but,  waiving  this,  it  is 
a  sufficient  answer  to  the  objection  to  say 
that  the  amended  complaint  was  itself  an 
affidavit,  and  there  is  no  reason  that  it  should 
not  have  been  used  as  such.  Falkinburg  v. 
Lucy,  35  Cal.  52;  Delger  v.  Johnson,  44  Cal. 
182;  HiUer  v.  Collins.  63  Cal.  237;  High, 
Inj.  Sf  1574,  1577,  1587,  1604;  Howard  v. 
Eddy  (Kan.  Snp.)  43  Pac  1133,  1134. 

It  is  further  objected  that  the  complaint 
does  not  state  the  quantity  of  water  owned 
by  the  plaintiffs;  that  it  does  not  appear 
that  the  defendants'  alleged  claims  are  not 
rightful;  that  the  relative  rights  of  the  par- 
ties in  the  subject-matter  cannot  be  deter- 
mined from  the  complaint;  that  there  are  no 
facts  stated  which  confine  the  right  of  the 
defendants  to  levy  assessments  to  the  cost  of 
operating  the  canal,  and  it  does  not  appear 
that  plaintiffs  would  suffer  irreparable  dam- 
ages; that  >t  is  conceded  that  part  of  the  as- 
sessments are  correct;  and  that  there  Is  a 
misjoinder  of  parties  plaintiff.  But  these  ob- 
jections are  all  manifestly  untenable.  The 
plaintiffs  were  tenants  In  common  of  the 
ditch,  and  as  snch  were  entitled  to  sue  to- 
gether. Code  Civ.  Proc.  «  381.  It  is  suffi- 
ciently alleged  that  the  damages  from  the 
threatened  injury  would  be  irreparable.  The 
other  objections  do  not  touch  the  grounds 
on  which  the  Injunction  was  granted,  which 
were  simply  that  the  plaintiffs  were  part 
owners  of  tiie  canal,  and  that  defendant 
threatened  to  deprive  them  of  the  use  of  It, 
etc.  It  was  therefore  unnecessary  to  spec- 
ify the  quantity  of  water  owned  by  the 
plaintiffs.  We  therefore  advise  that  the  or- 
der appealed  from  be  affirmed. 

We  concur:    GRAY,  O.;  COOPER,  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 
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li.  W.  BLINN  LUMBER  00.  T.  WALKER 

et  al.    (L.  A.  707.) 
(Sapreme  Court  of  California.    June  25,  1900.) 

MECHANICS'  LIENS-CONTRACT— RECORDma— 
FILING  VERBATIM  COPY. 
The  recording  of  a  verbatim  copy  of  a 
building  contract,  with  sun-print  copies  of  the 
plans  and  drawings,  entitled,  "Memorandum  of 
a  Contract,"  and  consisting  of  three  parts, 
namely,  the  covenants  of  the  parties,  the  speci- 
fications, and  the  drawings  or  plans,  the  first  of 
which  shows  the  signatures  of  the  parties,  but 
not  the  last  two,  as  in  the  original,  and  by 
which,  without  the  aid  of  oral  evidence,  the 
building  and  the  ground  on  which  it  is  situatecl 
can  be  identified  and  the  general  character  of 
the  woric  ascertained,  and  which  contains  ev- 
erything else  required  by  the  statute,  is  a  suf- 
ficient compliance  with  Code  Civ.  Proc.  S  1183, 
requiring  that  contracts  for  the  erection  of  a 
building,  or  a  "memorandum  thereof,"  be  filed 
in  the  office  of  the  county  recorder,  and  that  in 
default  of  such  filing  the  labor  done  or  materi- 
al furnished  shall  be  deemed  to  have  been  done 
and  furnished  at  the  instance  of  the  owner. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county. 

Action  by  the  L.  W.  Blinn  Lumber  Compa- 
ny against  James  W.  Walker  and  others  for 
the  foreclosure  of  a  mechanic's  Hen.  Prom 
a  judgment  for  defendant  Walker,  plaintiff 
appeals.    Affirmed. 

Graves,  O'Melveny  &  Shankland,  for  ap- 
pellant. Anderson  &  Anderson  and  B.  Holt- 
by  Myers,  for  respondents. 

GRAY,  C.  This  Is  a  mechanic's  lien  tore- 
closure  case.  The  defendant  Walker,  the 
owner  of  the  building,  had  Judgment  on 
the  theory  that  his  contract  with  the  con- 
tractors, bis  co-defendants,  was  valid  un- 
der the  statute,  and  that  a  memorandum 
thereof  had  been  duly  recorded,  and  that 
nothing  remained  due  thereunder  to  the 
contractors.  The  plaintiff  appeals  from  the 
Judgment,  and  from  an  order  denying  it  a 
new  trial. 

The  defendant  Walker,  as  the  owner,  en- 
tered into  a  builder's  contract  with  the  de- 
fendants V.  Wankowskl  &  Co.,  builders. 
Said  contract  was  dated  October  26,  1886, 
and  was  executed  in  three  parts.  Part  first 
contained  the  agreements  and  covenants  of 
the  parties,  and  was  duly  signed  by  them. 
Part  second  consisted  of  specifications,  re- 
ferred to  in  the  first  part  as  signed  by  the 
parties,  and  which  were  in  fact  so  signed. 
Part  third  consisted  of  the  plans  and  draw- 
ings also  referred  to  in  the  first  part,  and 
bore  on  its  face  an  inscription  as  follows: 
"These  plans,  from  one  to  six,  are  the  plans 
referred  to  in  our  contract  dated  Oct.  26, 
A.  D.  1886."  This  inscription  was  duly  sign- 
ed by  the  parties.  After  the  signing  of  the 
contract  as  stated,  a  verbatim  copy  of  the 
first  part,  including  the  signatures,  with  a 
copy  of  the  second  part,  exclusive  of  the  sig- 
natures, and  a  sun-print  copy  bearing  a 
photographic  representation  of  the  third 
part,  except  the  signatures,  were  attached 


together;  and  this  copy  of  the  several  parts 
of  the  contract  was  marked,  "Memorandum 
of  a  Contract,"  and  on  the  29th  day  of  Oe- 
tober,  1896,  filed  with  the  county  recorder. 
The  originals  were  retained  in  the  office  of 
the  architect  The  foregoing  facts  appeared 
at  the  trial.  The  document  marked,  "Mem- 
orandum of  a  Contract,"  was  Introduced  in 
evidence  by  the  plaintiff,  marked,  "Exhibit 
A;"  and  the  defendant  Walker  put  the  said 
originals  in  evidence,  also.  The  property  on 
which  the  building  was  to  be  erected  was 
described  in  the  first  part  of  the  contract  as 
"on  the  comer  of  Hope  and  Adams  street, 
in  the  city  of  Los  Angeles,  state  of  Califor- 
nla;  said  building  to  be  erected  on  the 
north  side  of  Adams  street."  The  drawings 
and  plans,  which  were  a  part  of  the  con- 
tract, represented  the  house  as  facing  the 
longer  way  on  Adams  street,  with  a  veran- 
da the  entire  length  of  the  Adams  street 
front.  One  end  of  the  house  is  shown  to 
front  on  Hope  street,  and  in  the  drawing: 
of  the  Hope  street  front,  standing  in  Hope 
street,  facing  the  house,  the  veranda  ap- 
pears to  the  left  of  the  drawing,  which  es- 
tablishes that  the  house,  being  on  the  north 
side  of  Adams  street,  must  be  on  the  north- 
west comer  of  Hope  and  Adams  streets. 
The  drawings  also  show  Just  where  the 
house  is  located  with  reference  to  the 
streets,  property  lines,  etc.  It  was  stipulat- 
ed in  open  court  by  counsel  for  both  parties 
that  If  the  court  determines  from  the  evi- 
dence that  plaintiff's  Exhibit  A  is  a  valid 
contract,  or  memorandum  thereof,  or  a  com- 
pliance with  the  statute  with  reference  to 
either  filing  a  contract  or  a  memorandnm 
thereof,  judgment  shall  be  entered  for  de- 
fendant; and,  on  the  contrary.  If  the  court 
determines  from  such  examination  and 
from  the  evidence  that  said  plaintiff's  Ex- 
hibit A  is  not  a  valid  contract,  or  memoran- 
dum of  a  contract,  and  is  not  in  compliance 
with  the  law,  then  judgment  shall  be  en- 
tered for  the  plaintiff. 

Section  1183,  Code  av.  Proc,  provides 
that  "the  said  contract,  or  a  memorandnm 
thereof,  setting  forth  the  names  of  all  the 
parties  to  the  contract,  a  description  of  the 
property  to  be  affected  thereby,  together 
with  a  statement  of  the  general  cbo'y*«,k> 
of  the  work  to  be  done,  the  total  *  'ii^omnt  to 
be  paid  thereunder  and  the  amounts  of  all 
partial  payments,  together  with  the  times 
when  such  payments  shall  be  due  and  pay- 
able, shall,  before  the  work  is  commenced, 
be  filed  in  the  office  of  the  county  recorder 
of  the  county,  or  city  and  county,  where  the 
property  Is  situated."  We  think  the  provi- 
sions above  quoted  were  substantially  com- 
plied with  In  the  filing  of  the  document 
above  referred  to,  entitled,  "Memorandum 
of  a  Contract."  Nor  is  there  anything  in 
any  previous  decision  of  this  court  in  con- 
ffict  with  this  position.  In  Lumber  Co.  v. 
O'Xeil,  120  Cal.  456,  52  Pac.  728,  the  ques- 
tion of  whether  a  copy  of  the  contract  might 
be  treated  as  a  memorandum,  under  section 
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1183,  Code  CSV.  Proc,  was  not  Involved,  and 
was  not  decided.  Tbe  document  shown  In 
the  case  at  bar  to  have  been  filed  In  tbe  re- 
corder's oflSce  waB  not  treated  either  as  an 
oriirinal  or  as  a  copy,  but  was  filed  as  a 
memorandum,  and  was  bo  entitled.  We  can 
hardly  conceive  of  a  more  complete  memo- 
randum of  a  contract  than  Is  to  be  found 
in  a  verbatim  copy  of  it  The  description 
contained  In  It  was  such  that  by  the  Instru- 
ment Itself,  and  without  the  aid  of  oral 
evidence,  the  building,  and  property  oa 
which  It  was  situated  and  necessary  for  the 
convenient  use  of  said  building,  could  have 
been  located  on  the  ground.  It  also  contain- 
ed an  ample  statement  of  the  general  char- 
acter of  the  work  to  be  done,  as  well  as  ev- 
erything else  required  by  the  statute.  The 
statute  does  not  require  the  memorandum 
to  be  signed.  Joost  v  Sullivan,  111  Cal. 
286,  43  Pac.  806.  Nor  was  it  necessary  that 
the  signatures  to  the  plans,  specifications, 
and  drawings  should  have  been  copied  into 
the  memorandum,  to  make  It  sufficient 
That  the  drawings  and  specifications  had 
been  signed  by  the  parties  appeared  by  a 
recital  in  the  copy  of  the  articles  of  agree- 
ment which  constituted  a  part  of  the  memo- 
randum filed. 

The  objection  that  the  enlarged  detailed 
drawings,  prepared  during  the  course  of 
constructing  the  building  for  the  Instruction 
of  the  workmen,  were  not  attached  to  or 
made  part  of  the  original  contract,  Is  with- 
out merit.  Complete  drawings  in  detail 
were  made  part  of  the  orglnal  contract,  and 
It  Is  doubtless  to  these  drawings  that  the 
references  are  made  In  the  specifications. 
We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:    HAYNES,  0.;   COOPER,  O. 

McFARLAXD,  J.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

TEMPLE,  J.  (concurring).  The  document 
filed  in  the  recorder's  office  was  entitled, 
"Memorandum  of  a  Contract."  There  was 
nothing,  except  the  style  of  the  writing,  to 
Indicate  that  It  was  a  copy  of  anything. 
The  first  part  reads  like  a  contract,  but  its 
language  must  be  deemed  that  of  a  memoran- 
dum or  statement  of  the  substance  of  a  con- 
tract It  states  that  the  contractors  agreed 
to  build  In  conformity  to  drawings  "signed 
by  the  parties  and  hereunto  annexed." 
■"Hereunto"  refers,  of  course,  to  the  memo- 
randum. It  cannot  possibly  be  construed  to 
refer  to  the  original  contract,  of  which  this 
document  is  a  memorandum.  To  bold  that 
It  does  BO  refer  would  be  to  say  that  the 
document  Is  not  a  memorandum  of  the  con- 
tract but  a  copy  thereof.  The  drawings 
and  specifications  referred  to  are  not  signed 
by  the  parties.  Is  this  false  reference  fatal? 
The  case  is  not  directly  within  Donnelly  v. 
Adams,  115  Cal.  120,  46  Pac.  916,  or  the 


case  of  Lumber  Co.  t.  Knapp.  122  Cal.  79,  54 
Pac.  533.  These  cases  hold,  Bubstantially, 
that  the  contract  Is  not  wholly  In  writing,  as 
required  by  the  statute,  unless  the  plana 
and  specifications  referred  to  are  identified 
in  writing  as  part  of  the  contract  Tbe 
memorandum  here  asserts  nothing  as  to  the 
mode  In  which  this  was  done  In  the  making 
of  tbe  contract  If  a  defect  it  Is  one  in  the 
memorandum  only;  and,  so  considered,  I 
think  it  is  a  case  where  tbe  maxim  "Falsa 
demonstratio  non  nocet"  applies.  The  spec- 
ifications are  otherwise  sufficiently  identi- 
fied. They  are  attached  to  the  memoran- 
dum as  a  part  thereof.  The  reference  in  tbe 
leading  opinion  to  the  "detail  drawings,"  as 
probably  meaning  the  drawings  which  were 
filed,  Is  plainly  an  oversight  The  state- 
ment shows  that  it  was  admitted  at  the  trial 
that  none  of  these  detail  drawings  were  fil- 
ed. They  must  therefore  refer  to  something 
other  than  the  drawings  which  were  filed. 
It  was  proven  at  the  trial  that  these  draw- 
ings were  all  made  after  the  work  was  com- 
menced, and  did  not  add  to  or  change  the 
contracts,  specifications,  or  drawings  on  file. 
They  merely  showed  to  the  eye  of  the  work- 
man how  that  which  was  called  for  in  the 
contract  was  to  be  done.  Reference  to  them 
in  the  contract  was  not  necessary,  and  put- 
ting them  in  worked  no  change.  The  real 
objection  urged  to  this  Is  that  the  whole  con- 
tract was  not  In  writing,  and  parol  testi- 
mony was  not  admissible  to  show  that  the 
reference  to  detail  drawings  added  nothing 
to  tbe  contract  as  written.  As  Illustrated  In 
Lumber  Co.  v.  Knapp,  122  Gal.  79,  54  Pac. 
583,  a  reference  might  be  so  material  as  to 
demonstrate  tbat  a  most  important  part  of 
the  contract  was  not  in  writing,  within  the 
meaning  of  the  mechanic's  lien  law.  When 
we  get  the  explanation  made  by  the  archi- 
tect we  see  plainly  that  the  word  "detail" 
may  be  properly  held  to  refer  to  Just  such 
an  amplification  and  enlargement  as  was 
done.  The  architect  without  the  detail 
drawings,  could  have  stood  over  the  work- 
men and  given  directions  to  the  same  end. 
I  think  the  phrase  sufficiently  ambiguous  to 
allow  the  oral  evidence,  and  that  without 
the  explanation  so  made,  the  original  con- 
tract was  sufficient  for  the  ptimoses  of  the 
law.  In  other  matters  I  agree  with  the 
leading  opinion. 

I  concur:    HENSHAW,  J. 


UaCal.  M 
FIELD  T.   BURR,   Sheriff  (KOSTBR,  Inter- 
vener.    L.  A.  650). 
(Supreme  Oonrt  of  California.    June  25,  1900.) 

APPEAL— REVERSAL— CLERICAL.    ERROR    IN 
FINDINGS. 

The  use  of  the  word  "plaintiff"  inadver- 
tently for  the  word  "intervener,"  in  the  conclu- 
sions of  law  in  the  findings  of  the  trial  court 
is  not  ground  for  the  reversal  of  a  Judgment  on 
appeal. 

Oommissloners'    decision.     Department    2. 
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App«dl   from  ttt^tflof  court,  Xjom  Angeles 
county. 

Action  by  D.  W.  FleTd  against  John  Burr, 
Sheriff,  defradant,  and  Caroline  Koster,  In- 
tervener, for  the  recovery  of  certain  person- 
al property.  From  a  Judgment  for  Interven- 
er, plaintiff  appeals.    Afltrmed. 

Mulford  &  Pollard,  for  appellant  W.  J. 
Varlel,  for  defendant  E.  E^  Powers,  for 
respondent 

SMITH,  CX  Appeal  from  a  Judgment  for 
Intervener  In  a  suit  for  the  recovery  of  per- 
sonal property  levied  upon  by  defendant  as 
sheriff,  under  attachment  In  favor  of  plain- 
tiff against  third  party.  The  findings  are  un- 
usually full  and  explicit,  but  in  the  conclu- 
sions of  law  the  word  "plaintiff"  Is  inad- 
vertently used  for  "intervener,"  which  Is  the 
ground  urged  for  reversal.  Dougherty  v. 
Ward,  80  Cal.  81,  26  Pac.  638.  We  recom- 
mend that  the  judgment  be  affirmed. 

We  concur:    GKAI,  C,  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opin'ion,  the  Judgment  Is  af- 
firmed. 


(I2S  Cal.  649) 

BEATON  T.  FISKB  et  sL    (S.  P.  1,037.) 

(Supreme  Court  of  California.    May  7,  1900.) 

HOaTQAOES-^CTION  TO  rORBCLOSB-PRB- 
MATURB— BXTBNSION— EVIOENCB. 

1.  Where  a  mortgagee,  in  consideration  of 
part  payment  of  the  mortgage  debt  and  of  an 
agreement  to  pay  intereit  monthly  in  advance 
on  the  balance,  Bigna  and  acknowledges  a  writ- 
ten agreement  with  the  grantee  of  the  mortga- 
gor, after  the  maturity  of  the  mortgage,  grant- 
ing an  extension  of  time  for  the  payment  of 
the  balance  of  the  mortgage  debt  to  two  years 
after  its  maturity,  and  the  interest  Is  regularly 
paid  according  to  the  terms  of  such  agreement, 
and  the  same  retained  by  the  mortgagee,  to- 
gether with  the  pai-tial  payment,  an  action  to 
foreclose  the  mortgage  before  the  expiration  of 
the  period  of  extension  will  be  dismissed. 

2.  In  action  for  the  foreclosure  of  a  mort- 
gage, a  written  agreement,  signed  and  acknowl- 
edged by  the  mortgagee,  agieeing,  for  a  valid 
consideration,  to  extend  the  time  for  the  pay- 
ment of  the  mortgage  debt,  is  admissible  in  ev- 
idence against  the  mortgagee  for  the  purpose 
of  showing  that  the  action  is  prematurely 
brought 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  Mary  E.  Seaton  against  Henry 
O.  Fiske  and  others  for  the  foreclosure  of  a 
mortgage.  From  a  Judgment  dismissing  the 
action  without  prejudice,  plaintiff  appeals. 
Affirmed. 

W.  F.  Fitzgerald  and  W.  H.  Anderson,  for 
appellant  Henry  M.  &  Jabisb  Clement  for 
respondents. 

COOPER,  a  Action  to  foreclose  a  mort- 
gage. After  trial,  judgment  was  entered 
dismissing  the  action  without  prejudice,  up- 


oli  thb  ground  tbat  tt  wcs  prematurely 
brought  Tblc  appeal  is  from  the  Judgment, 
and  from  an  order  denying  pUlntUTs  mo- 
tion for  a  new  triaL 

On  the  23d  day  of  April,  1892,  tbe  defend- 
ant Henry  G.  Fiske  executed  and  delivered 
to  plaintiff  bis  promissory  note  for  $8,500, 
due  two  years  after  date,  and  at  the  same 
time  executed,  acknowledged,  and  delivered 
to  plaintiff  a  mortgage  upon  the  lands  de-  . 
scribed  In  tbe  complaint,  as  security  for  tbe 
said  note.  Some  time  prior  to  June  25,  1896, 
after  tlie  note  and  mortgage  bad  become 
dne,  tbe  defendant  Henry  O.  Fiske  sold  and 
conveyed  tlie  mortgaged  premises  to  his  co- 
defendant  Mary  E.  Dewing,  and  she  there- 
upon became,  and  ever  since  has  been,  tbe 
owner  thereof.  After  the  defendant  Dew- 
ing became  tbe  owner  of  the  said  premises, 
and  on  tbe  25tb  day  of  June,  l&OC.  the  plain- 
tiff, in  consideration  of  tbe  payment  to  her 
of  tbe  sum  of  $3,500  by  defendant  Dewing, 
and  in  consideration  that  defendant  Dewing 
would  pay  the  interest  monthly  in  advance 
upon  the  balance  due  upon  the  note  after 
applying  tbe  payment  of  $3,500,  agreed  in 
writing  that  the  babuice  then  due  upon  said 
note,  to  wit,  $3,400,  should  not  become  due 
or  payable  until  June  23,  1898,  and  that  tbe 
time  for  tbe  payment  of  the  said  balance 
should  be  extended  to  said  last-named  date. 
This  agreement  was  signed  by  plaintiff  and 
properly  acknowledged.  After  the  agree- . 
ment  was  so  made,  the  defendant  Dewing 
at  all  times  paid  tbe  interest  upon  the  bal- 
ance due  monthly  In  advance,  as  slie  had 
agreed  to  do.  The  plaintiff  received  and 
kept  tbe  $3,500  and  tiie  Interest  monthly  in 
advance  from  defendant  Dewing,  and,  re- 
gardless of  said  written  extension,  on  tbe 
22d  day  of  April,  1898.  this  action  was  com- 
menced,—more  than  two  months  before  tbe 
written  extension  bad  expired.  We  think, 
upon  tbe  facts,  tbe  court  properly  ordered 
Judgment  dismissing  tbe  action.  To  allow 
tbe  plaintiff,  in  tbe  fnce  of  her  acroenient 
and  after  receiving  tbe  oonfilderation  there- 
in named,  without  any  excuse,  to  foreclose 
tbe  mortgage  upon  tbe  property  of  defend- 
ant Dewing,  would  shock  the  inor.il  sense  of 
any  fair-minded  person.  It  would  be  to  al- 
low ber  to  come  into  a  court  of  equity,  and 
use  tbe  m.ichinery  of  the  court  for  the  pur- 
pose of  doing  a  great  Injustice,  In  viol.itlon 
of  ber  contract.  It  is  not  necessary  to  en- 
ter Into  a  discussion  as  to  whether  tliere  was 
any  privity  of  contract  between  plaintiff  and 
defendant  Fiske.  The  defendant  Dewing, 
being  the  owner  of  the  property,  bad  the 
right  to  make,  and  did  make,  a  contract 
with  the  plaintiff  whereby  the  plaintiff  re- 
ceived the  $3,500,  and  .igreed  to  extend  the 
time  of  the  payment  of  the  note  nnd  mort- 
gage, rinlntlff,  having  kept  the  $.'5,500  paid 
to  ber  under  the  agreement  will  be  com- 
pelled to  perform  the  nirreement  She  can- 
not keep  the  con.slderation  paid  to  her,  and 
refuse  to  perform  the  covenant  by  which 
she  obtained  tbe  consideration.    Tbe  agree- 
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ment  to  made  by  plaintiff  with  defendant 
Dewing  was  rlrtnally  a  renewal  of  the  not« 
and  mortgage  for  the  new  principal  of  $3,- 
400,  dated  June  25,  1896,  and  due  June  23, 
1898.  Civ.  Code,  S  2022;  Society  v.  Hutchin- 
son, 68  Cal.  53,  8  Pac.  627.  It  follows  from 
the  views  herein  expressed  that  the  court 
did  not  err  In  the  admission  of  the  written 
agrreement  signed  by  plalntlflF.  The  Judg- 
ment and  order  should  be  affirmed. 

We  concur:    HAYNES,  O.;   SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


029  Cal.  6S) 

WSSXKBFIELD  et  aL  t.  NEW  YORK  UTB 
INS.  CO.    <&  F.  1,573.)  > 

(Snpreme  Ooart  of  California.    June  25,  1900.) 

mSURANCB  —  MODIFICATION  OF  CONTRACT  — 
AUTHORITT  OF  AOKNTS— SKTTLBMBNT— RB- 
8CISSION  —  ACTION  —  RELIBF  —  AFPBAL  AMD 
ERROR. 

1.  Plaintiffs  were  induced  to  surrender  two 
policies  of  inaorance  on  the  life  of  their  testa- 
tor, and  to  accept  a  snm  of  money  in  settle- 
ment thereof,  through  the  representations  of 
defendant  that  one  of  said  policies  had  become 
void  by  reason  of  the  failure  of  the  testator  to 
pay  the  fifth  annnal  premium  thereon,  and 
that  the  other  never  had  been  in  force,  having 
been  delivered  to  the  deceased  for  examina- 
tion only,  and  that  he  never  accepted  it,  nor 
paid  any  premium  thereon.  In  an  action  for 
damages  for  the  difference  between  the  face  of 
the  second  policy  and  the  sum  received  from 
defendant,  plaintiffs  averred  in  their  complaint 
that  they  had  "repudiated  said  settlement  upon 
the  ground  that  It  was  procnred  by  fraud  on 
the  part  of  defendant."  Held  that,  since  said 
averment  alleged  a  rescission  of  the  settlement, 
an  artion  for  damages  for  the  fraud  and  deceit 
practiced  by  defendant  In  securing  it  could  not 
be  maintained. 

2.  Piaintiffa  having  tried  their  case  as  an  ac- 
tion on  tile  policy,  claiming  the  compromise  to 
be  void,  and  given  credit  for  the  amount  re- 
ceived as  80  much  paid  on  account,  when  they 
should  have  affirmed  the  settlement,  and  sued 
for  damages,  are  not  entitled  to  the  affirmance 
of  the  judgment  in  tlieir  favor,  on  the  ground 
that  the  result  would  have  been  the  same  if 
the  action  had  been  for  damages,  where  objec- 
tions and  exceptions  were  talcen  by  defendant 
at  every  step  in  the  progress  of  the  case,  and  a 
motion  for  nonsuit  was  made  on  that  ground, 
and  the  ruling  denying  same  was  assigned  as 
error. 

3.  Plaintiffs'  testator,  being  dissatisfied  with 
a  policy  issued  to  him  by  defendant,  was  in- 
duced by  defendant's  general  manager  for  the 
state  to  talce  out  a  new  policy,  on  considera- 
tion that  he  would  be  allowed  a  surrender  val- 
ue on  the  first  policy,  on  which  he  had  paid 
four  annual  premiums,  wtiich  would  about  pay 
the  first  premium  on  the  second  policy;  and, 
when  such  policy  was  handed  to  deceased,  he 
was  told  by  defendant's  soliciting  agent  that 
there  was  nothing  further  to  do  with  reference 
to  the  delivery  except  applying  the  surrender 
value  of  the  first  policy,  which  was  to  be  de- 
termined by  the  home  office.  When  he  receiv- 
led  the  policy,  deceased  said,  "I  am  not  to  settle 
for  this  until  1  submit  this  to  my  f i  lend." 
BcliJ,  th.Tt  the  evidence  did  not  show  a  delivery 
of  the  polir«y. 

-   4.  The  first  policy  Issaed'to  deceased  prorid- 
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ed  that  no  agent,  other  than  the  president, 
vice  president,  or  actuary  of  the  company,  had 
power  to  modify  its  provisions,  and  that  sur- 
plus wonld  be  apportioned  on  said  policy  "only 
at  the  expiration  of  each  period  of  five  years." 
Beld,  that  defendant  was  not  bound  by  the 
promise  of  its  state  manager  to  allow  a  sur- 
render value  on  such  poucy  at  the  end  of 
four  years,  and  apply  the  same  in  payment  of 
the  first  premium  on  a  new  policy  to  be  issued 
to  deceased. 

5.  Since  the  deceased  bad  notice  of  the 
agent's  want  of  authority  to  make  the  agree- 
ment to  apply  the  surrender  value  of  the  first 
policy  in  payment  of  the  first  premium  on  the 
second,  and  the  agent  did  not  claim  such  au- 
thority, and  the  defendant  was  not  paid  for 
carrying  the  risii,  defendant  was  not  estopped 
to  deny  the  agent's  authority  to  make  such 
agreement. 

6.  The  title  "general  manager"  for  specified 
territory  is  not  sufficient  to  show  such  agent's 
authority  to  modify  the  contract  contained  in 
a  policy  of  insurance,  which  expressly  provides 
that  such  authority  is  vested  only  in  the  pres- 
ident, vice  president,  and  actuary. 

7.  Modification  of  a  contract  of  insurance  not 
being  within  the  usual  powers  of  a  state  agent, 
the  company  was  not  bound  by  the  agent's 
agreement  to  apply  tlie  surrender  value  of  his 
first  policy  to  the  payment  of  the  premium  on 
his  second  policy,  contrary  to  the  terms  of  the 
policy,  because  of  its  failure  to  give  notice  of 
Its  disapproval  of  the  agreement. 

On  rehearing.  Opinion  of  trial  court  ra> 
versed,  and  opinion  in  department  (58  Pac. 
92)  affirmed. 

TEMPLE,  3,  This  case  was  decided  In 
department,  the  opinion  being  written  by 
Mr,  Commissioner  Britt  A  rehearing  waa 
granted  solely  because  it  was  thought  by 
some  members  of  the  court  that  the  com- 
plaint stated  a  cause  of  action  for  damages 
for  deceit.  It  having  been  beld  In  the  de- 
partment opinion  that  It  did  not  Upon  ma- 
ture consideration,  we  think  the  decision 
rendered  In  department  Is  right,  and  the 
opinion  is  adopted  as  the  opinion  of  the 
court  in  bank,  except  as  It  may  be  deemed 
to  have  been  qualified  by  this  opinion. 

Counsel  for  respondents  contend  that  the 
court  In  department  took  too  narrow  a  view 
In  Its  construction  of  the  allegation  that  the 
plaintiffs  "repudiated  said  settlement  upon 
the  ground  that  it  was  procured  by  fraud  on 
the  part  of  defendant"  They  say  the  alle- 
gation is  but  the  statement  of  one  of  the 
facts  constituting  their  cause  of  action.  U 
this  be  so,  evidently  they  have  no  action  tor 
damages.  An  action  for  damages  will  not 
He  because  of  such  repudiation.  The  action 
for  deceit  is  based  upon  the  proposition  that 
they  were  Induced  by  fraud  to  release  and 
surrender  their  original  demand.  If  they  re- 
pudiate such  release,  they  cannot  claim 
that  they  were  damaged  by  being  induced 
by  fraud  to  release,  for  they  have  not  re- 
leased. We  do  not  agree  that  by  bringing 
a  suit  for  damages  by  a  proper  complaint 
plaintiffs  would  thereby  repudiate  the  set- 
tlement which  they  were  by  deceit  Induced 
to  make.  They  would  affirm  the  settlement 
and  aver,  in  effect  that  it  was  not  as  good 
a  settlement  as  they  were  entitled  to,  and 
that  they  were  deceived  thto  making  tt  bj 
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the  fraud  of  defendant,  and  their  damage 
would  be  what  they  lost  through  such  de- 
celt  If  the  settlement  does  not  stand,  they 
have  not  been  damaged.  It  was  through 
making  the  unfortunate  settlement  that 
they  suffered  damage. 

One  who  has  been  so  defrauded  has  hts 
choice  of  two  remedies:  He  may  rescind, 
and  recover  that  which  he  was  induced  to 
part  with.  If  he  does  this,  evidently  the 
wrong  done  him  has  been  righted,  or  usual- 
ly woiild  be.  It  may  chance,  however,  that 
when  he  discovers  the  fraud  he  cannot  re- 
scind, or  that  rescission  would  not  fully 
compensate  his  loss.  He  may  therefore  de- 
cline to  restore  what  he  received  In  the 
settlement  or  other  contract  he  was  Induced 
by  fraud  to  enter  Into,  and,  affirming  the 
contract,  sue  for  damages.  But  he  cannot 
retain  what  he  received  and  recover  what 
he  parted  with.  If  he  wishes  to  recover 
that  he  must  promptly  offer  to  restore  what 
he  received,  and  demand  a  rescission.  This 
Is  the  requirement  of  the  Code. 

Counsel  further  contend  that  If  this  alle- 
gation Is  thought  Inconsistent  with  the  view 
that  the  action  is  for  damages,  then  it 
might  be  regarded  as  surplusage.  They  say 
they  attempted  to  state  in  the  complaint  "all 
the  facts,  and  expected  to  recover  upon 
those  facts  upon  any  theory  permissible. 
But  we  Insist  that  even  although  the  Inten- 
tion had  been  to  sue  upon  the  policy,  treat- 
ing the  release  as  void  because  of  the  fraud, 
we  can  still  recover  In  an  action  for  dam- 
ages, If,  upon  the  facts  stated,  the  law  per- 
mits a  recovery  of  damages."  The  allega- 
tion under  criticism  is  a  very  imperfect 
averment  of  a  statutory  rescission,  yet  It 
clearly  implies  that  such  rescission  has  been 
made.  Conceding  that  the  other  facts  stat- 
ed would  Justify  and  sustain  a  Judgment 
for  damages,  yet  If  there  has  been  a  rescis- 
sion the  action  for  damages  cannot  be  sus- 
tained. 

But  If  the  plaintiffs  are  entirely  wrong  In 
their  legal  theory,  and  have  brought  and 
tried  their  case,  not  as  an  action  for  dam- 
ages, but  upon  the  policy,  claiming  that  the 
compromise  is  void,  giving  credit  for  the 
amount  received  in  the  compromise  as  so 
much  paid  on  account,  as  plaintiffs  have, 
when  they  should  have  affirmed  the  con- 
tract and  sued  for  damages,  has  the  defend- 
ant been  injured  by  the  mistaken  form  of 
the  action?  It  is  contended  that  the  case 
of  the  plaintiffs,  so  far  as  concerns  the  im- 
portant matters  of  the  controversy,  Is  the 
same  as  It  would  have  been.  It  Is  so,  ex- 
cept that  some  further  matters  in  regard 
to  a  rescission  would  have  been  brought  in. 
The  defense,  except  as  to  what  might  have 
been  said  about  rescission,  is  the  same,  'ine 
rule  as  to  the  recovery  Is  the  same  as  if 
we  accept  the  rule  of  damages  contended 
for  by  the  respondents.  Their  contention 
is  that  in  cases  of  this  character,  where  a 
creditor  has  been  induced  by  fraud  to  ac- 
cept less  than  was  due,  even  when  the 


whole  demand  is  disputed,  the  damage  is 
the  difference  between  what  he  was  induced 
to  accept  as  full  payment  and  what  was 
really  due. 

I  think,  however,  the  rule  is  correctly  stat- 
ed In  the  department  opinion.  It  applies  to 
other  contracts  than  those  of  this  character 
as  well.  In  some  possible  cases,  to  recover 
what  one  has  been  induced  to  pert  with  by 
fraud  would  not  be  full  compensation,  and, 
at  all  events,  such  a  plaintiff  Is  only  entitled 
to  be  indemnltled,  unless  for  special  reasons 
exemplary  damages  may  be  awarded.  But 
if  it  were  permissible  to  allow  a  judgment  to 
stand  because  we  can  see  that  substantial 
justice  has  been  done,  when  it  appears  that 
the  plaintiff  did  not  establish  the  case  stated 
in  his  complaint  but  some  other  which  he 
might  have  stated,  it  cannot  be  done  here; 
for  objection  was  made  and  exception  taken 
at  every  step  In  the  progress  of  the  case, 
and  a  motion  for  a  nonsuit  was  submitted 
upon  this  very  ground,  and  the  ruling  is  as- 
signed as  error. 

But  I  think  the  Judgment  and  order  must 
be  reversed  for  another  reason.  The  facts 
proven  do  not  show  fraud,  and  plaintiffs 
could  not  recover  in  any  form  of  action. 
The  alleged  fraud  consisted  in  an  affirmative 
representation  that  the  policy  had  never  been 
delivered  to  Westerfleld,  but  was  merely  sub- 
mitted to  him  for  examination,  to  be  finally 
delivered  If  he  approved  of  it  and  paid  the 
first  premium,  and  that  he  never  signified 
his  approval,  and  did  not  pay  the  first  annual 
premium;  and  also  in  concealing  the  fact 
that  it  was  agreed  between  Westerfleld  and 
the  corporation  that  Westerfleld  should  be 
allowed  a  surrender  value  upon  his  first  pol- 
icy, which  should  be  applied  and  received  ia 
payment  of  the  first  premium  upon  the  sec- 
ond policy;  and,  further,  that  Westerfleld 
was  given  time  In  which  to  pay  such  first 
annual  premium  until  such  surrender  value 
had  been  fixed  by  the  defendant  and  that 
no  surrender  value  had  been  fixed  up  to  the 
time  of  Westerfleld's  death.  If  the  facts 
which  it  was  alleged  defendant  concealed 
had  any  existence,  then  the  affirmative  rep- 
resentations charged  upon  defendant  were 
false.  Plaintiffs  proved  the  falsity  of  the 
representations  by  the  uncorroborated  evi- 
dence of  Todhunter,  a  former  employ^  of 
defendant  He  testified,  in  effect  that  West- 
erfleld was  dissatisfied  with  his  first  policy, 
and  threatened  to  make  trouble  for  the  com- 
pany, which  he  charged  bad  cheated  him. 
Thereupon  Westerfleld  was  induced  by 
Hawes,  general  manager  of  the  defendant 
acting  through  Todhunter,  to  take  out  a  new 
policy,  upon  the  consideration  that  he  would 
be  allowed  a  surrender  value  upon  the  first 
policy  which  would  about  pay  the  first  pre- 
mium. It  is,  in  effect  so  stated  in  the  com- 
plaint although,  in  accordance  with  the  ad- 
mitted design  to  have  such  pleadings  as 
could  support  any  legal  theory,  it  is  not  ex- 
pressly stated  that  the  acceptance  of  the 
mew  policy  was  so  conditioned.     The  eYl> 
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dence  of  Todliunter  plainly  showa  that  only 
upon  this  promise  did  Westerfleld  consent  to 
accept  the  new  iiolicy.  All  the  negotiations 
were  through  Todhunter,  and  he  testified 
that  he  reported  to  Col.  Hawes  that  Wester 
field  would  be  satisfied  with  the  new  poUc7 
"U  he  could  determine  the  cash  surrender 
value  of  the  first,"  and  that  Hawes  promised 
to  refer  that  matter  to  the  home  office.  Fur- 
ther, that  Westerfleld  wanted  to  know  what 
the  cash  surrender  value  would  be,  and  was 
told  by  Todhunter  that  it  would  be  about 
$800.  At  the  time  be  received  the  applica- 
tion he  says:  "It  was  understood  that,  If 
the  cash  surrender  value  of  the  first  contract 
fell  short  of  the  premium  required  to  pay  tbe 
second,  he  would  have  to  pay  the  difference, 
and  if  there  was  any  overplus  the  company 
would  give  him  the  difference.  I  told  him 
that  I  do  not  recall  exactly  what  he  said, 
except  that  he  gave  me  the  application."  And 
when  tbe  policy  was  delivered  be  told  West- 
erfleld that  there  was  nothing  further  to  do 
with  reference  to  the  delivery  except  apply- 
ing the  surrender  value  of  the  first  And 
afterwards,  when  Todhunter  received  a  note 
from  the  manager  calling  bla  attention  to  the 
outstanding  policy,  and  saying  it  must  re- 
ceive Immediate  attention,  be,  as  he  testi- 
fied, called  upon  Hawes,  and  reminded  him 
of  the  arrangement,  and  that  "Westerfleld 
was  not  called  upon  to  pay  tbe  premium 
nntll  tbe  surrender  value  of  the  first  contract 
was  obtained  from  New  York."  The  only 
other  testimony  in  regard  to  delivery  was 
given  by  Mr.  More,  who  testified  that  at  the 
request  of  Todhunter  be  handed  the  policy 
to  Westerfleld,  who  remarked,  "I  am  not  to 
settle  for  this  until  I  submit  this  to  my 
friend."  According  to  this  testimony,  West- 
erfleld did  not  accept  the  policy  as  delivered, 
and  there  Is  no  evidence  which  tends  to 
prove  that  after  this  Westerfleld  ever  in- 
dicated that  he  was  satisfied  with  it  This 
certainly  does  not  show  a  delivery  which 
would  bind  any  one.  It  counts  for  nothing 
If  in  fact,  as  respondents  contend,  the  policy 
was  such  as  Westerfleld  contracted  for.  He 
refused  to  accept  it  until  he  was  satisfied  up- 
on this  subject  Upon  this  point  therefore, 
there  was  no  evidence  to  sustain  the  verdict 
except  that  of  Todhunter,  from  which  it  clear- 
ly appears  that  Westerfleld  took  the  new  poli- 
cy. If  be  did  accept  It  upon  the  representation 
that  a  surrender  value  would  be  paid  upon 
the  flrst  policy,  and,  of  course,  had  the  com- 
pany refused  to  allow  such  value,  he  could 
not  by  the  corporation  be  held  for  the  annual 
premium. 

The  policy  as  issued  to  Westerfleld  in 
1890,  called  the  flrst  policy,  contained  these 
provisions:  "No  agent  has  power  in  behalf 
of  the  company  to  make  or  modify  this  or 
any  contract  of  insurance,  to  extend  the 
time  for  paying  a  premium,  to  waive  any 
forfeiture,  to  issue  a  permit  for  residence, 
travel,  or  occupation,  or  to  bind  the  com- 
pany by  making  any  promise  or  receiving 
any    representation   or    information.     Tbis 


power  can  be  exercised  only  by  the  presi- 
dent vice  president,  or  actuary  of  tbe  com- 
pany, and  will  not  be  delegated.  •  *  * 
Surplus  will  be  apportioned  to  tbis  policy 
only  at  the  expiration  of  each  period  of  five 
years  from  tbe  date  of  the  commencement 
of  the  insurance,  and  then  if  this  policy  is 
in  force.  •  •  •  This  policy  may  be  sur- 
rendered to  the  company  at  tbe  expiration 
of  the  flrst  or  of  any  subsequent  flve-year 
period,  upon  thirty  days'  previous  written 
notice.  At  the  expiration  of  the  first  period, 
eighty  per  cent  of  Its  reserve  (computed  &t, 
hereinbefore  specified),  and  in  addition  there- 
to tbe  surplus  then  apportioned,  will  be  al- 
lowed as  a  surrender  value.  At  the  end  of 
any  subsequent  period  the  entire  reserve 
(computed  as  hereinbefore  specified),  and  in 
addition  thereto  the  surplus  then  apportion- 
ed, will  be  allowed.  The  above  cash  values 
will  not  be  allowed  for  a  surrender  at  any 
other  time." 

Before  taking  tbe  second  policy,  as  al- 
leged, Westerfleld  had  most  persistently  re- 
fused to  pay  "another  single  cent"  upon  the 
flrst  policy.  He  was  not,  therefore,  prevent- 
ed from  paying  by  the  negotiations  in  re- 
gard to  the  second.  He  was  presumed  to 
know  tbe  conditions  of  the  policy,  and.  In 
fact  bad  given  It  a  careful  examination,  as 
Is  shown  by  his  complaints.  He  knew, 
therefore,  that  the  flrst  policy  had  no  sur- 
render value  whatever,  and  that  its  terms 
could  not  be  modified  by  any  officer  of  the 
corporation  except  tbe  president,  the  vice 
president  or  actuary.  Hawes  was  not  one 
of  the  officers  mentioned.  Indeed,  it  is  not 
shown  even  by  Todhunter's  testimony  that 
such  modification  was  agreed  to  by  Hawes, 
but  only  that  be  promised  to  apply  to  the 
home  office  to  have  them  do  It,  If  possible, 
and  nothing  further  was  done  in  the  matter, 
either  by  the  home  office  or  by  Hawes. 

But  granting  that  Hawes  promised  that 
such  modification  would  be  made,  and  that 
the  policy  was  delivered  upon  such  promise, 
is  tbe  defendant  bound  by  it?  Respondents 
argne  that  it  was  not  a  modification  of  the 
flrst  policy,  but  only  an  agreement  as  to  the 
mode  of  paying  a  premium  on  the  second. 
But  that  is  not  the  case.  The  second  policy 
was  accepted  in  consideration  of  a  promise 
to  modify  the  terms  of  the  flrst  policy,  and 
allow  a  surrender  value  therefor,  contrary 
to  the  stipniations  contained  in  it. 

But  It  is  contended  that  the  company  is 
estopped  to  deny  the  authority  of  Hawes; 
that  having  delivered  the  policy  without  ex- 
press condition,  it  Is  bound  thereby.  Upon 
the  uncontradicted  testimony,  the  court 
should  have  found  that  the  pol'cy  was  not 
delivered  as  an  executed  contract.  But 
there  was  no  estoppel,  upon  any  view. 
Westerfleld  had  notice  of  the  want  of  au- 
thority, and  also  that  Hawea  made  no  claim 
to  such  authority.  It  Is  not  a  case  where  the 
corporation  has  been  paid  to  carry  a  risk, 
and  is  now  attempting  to  escape  liability. 
Westerfleld  did  not  pay  tbe  flrst  premium, 
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and  conld  not  have  been  compelled  to  do  aa 
Oasea  holding  that  when  an  agent  glvea 
credit  In  violation  of  hla  authority,  and  de- 
livers the  policy,  the  company  la  bound,  do 
not  go  far  «ioagb  for  plalntura.  They  do 
not  hold  that  the  company  ahall  be  bound, 
though  the  premium  la  not  to  be  paid,  and 
there  Is  no  liability  on  account  of  It.  Har- 
nlckell  V.  Insurance  Co.,  Ill  N.  T.  890,  18  N. 
E).  632,  2  L.  R.  A.  150;  Insurance  Co.  T. 
Ewlng,  92  U.  S.  377,  23  L.  Ed.  610;  Giddlngs 
V.  Insurance  Co.,  102  U.  S.  108,  28  L.  Ed.  92. 
Famum  v.  Insurance  Co.,  83  Gal.  246^  23 
Pac.  869,  la  much  relied  upon  by  respond- 
ents. It  was  there  held  that  the  promise  to 
pay  on  the  part  of  the  Insured  was  a  snfB- 
dent  consideration  for  the  contract,  and 
that  a  local  agent  having  authority  to  so> 
licit  business  and  make  contracts  of  insnr^ 
ance,  to  countersign  and  deliver  policies, 
binds  his  principal  within  the  general  scope 
of  his  apparent  authority,  notwithstanding 
an  actual  excess  of  authority.  Any  fact 
known  to  such  agent  which  could  constitute 
a  breach  ot  a  condition,  and  make  the  con- 
tract void,  at  the  option  of  the  company, 
from  Its  Inception,  will  be  considered  waiv- 
ed. The  company  cannot.  In  general,  re- 
ceive through  Its  agents  pay  for  carrying  a 
risk,  and  be  able,  when  loss  occurs,  to  avoid 
liability  by  taking  advantage  of  a  limitation 
upon  the  authority  of  the  agent.  Here  this 
state  of  things  did  not  exist.  It  had  not 
been  paid  to  carry  the  risk,  and  could  not 
have  enforced  payment  In  the  Farnum 
Case  the  difterence  In  the  construction  of 
limitations  upon  the  power  of  agents  In  en- 
tering Into  contracts  of  Insurance,  and  In 
modifying  them  afterwards.  Is  reco>a»ized. 

It  is  also  said  that  whether  a  particular 
agent  has  power  to  waive  conditions  is  a 
question  of  fact.  Plaintiffs  offered  no  evi- 
dence as  to  the  authority  of  Hawes  except 
the  policy,  which  expressly  denied  to  him 
the  authority  to  modify  the  contract.  The 
burden  was  upon  plaintiffs.  The  title  "pen- 
era!  manager"  for  a  specified  territory  does 
not  establish  the  particular  authority  re- 
quired, especially  after  this  express  limita- 
tion, which  was  known  to  the  insured. 

Respondent  also  relies  upon  a  class  of 
cases  like  Kahn  v.  Insurance  Co.  (Wyo.)  34 
Pac.  1059.  In  that  case  it  was  held  that 
consent  to  additional  insurance  given  by  an 
authorized  agent,  upon  which  the  insured 
acts,  will  bind  the  company,  although  not 
Indorsed  upon  the  policy  as  required,  al- 
though the  authority  of  the  agent  was  ex- 
pressly limited  to  that  mode.  The  reasons 
given  are  that  the  company  had  notice  of 
the  additional  insurance,— notice  to  the  agent 
being  notice  to  the  company,— and  should 
have  promptly  notified  the  Insured,  if  It 
did  not  consent,  and  also  that  it  could  not 
so  tie  Its  hands  or  that  of  Its  agents.  The 
transaction  was  one  which  the  agent  was 
fully  authorized  to  make,  and  the  insured 
bad  done  everything  which  ordinarily  be 
would  be  required  Uf  do.    But  the  cpmpaoy 


required  In  addition  that  for  tti  protectloa 
be  should  see  that  the  agent  executed  his  un- 
doubted authority  In  a  certain  mode.  Theia 
are  numerous  authorities  upon  the  subject; 
and  the  matter  is  extensively  discussed  In 
the  text-books.  The  majority  of  cases  seems 
to  be  against  the  position  taken  in  that  case,^ 
but  It  la  said  that  the  present  trend  Is  in 
favor  of  the  rule  there  declared.  It  is  also 
said  In  that  case,  and  numerous  other  cases 
with  like  confiict,  that  an  adjuster  can  bind 
the  company  for  whom  he  acts  by  his  dec- 
laration that  proofs  furnished  are  sufficient, 
notwithstanding  provision  In  the  policy  to 
the  contrary.  If  this  means  that  the  com- 
pany Is  bound  unless  It  promptly  gives  no- 
tice that  it  Is  not  satlsfled,  and  In  time  to 
enable  the  Insured  to  make  his  proof.  It  Is 
clearly  right  and  In  accord  with  rules  ap- 
plicable alike  to  other  transactions.  But  I 
see  nothing  in  these  decisions  applicable  to 
this  case.  Knowledge  of  the  agent  Is  not 
knowledge  of  the  principal  in  matters  not 
within  the  scope  of  the  agent's  authority.  1 
see  nothing  unfair  In  such  a  limitation  upon 
the  authority  of  an  agent  as  to  matters  In- 
volved here.  To  make  such  modifications  of 
the  contract  Is  not  usually  expected  of  an 
agent,  and  the  power  to  do  so  Is  not  Im- 
plied In  what  may  be  called  his  usual  osten- 
sible authority. 

It  may  be  remarked  that,  as  the  correct- 
ness of  the  order  refusing  a  nonsuit  is  In- 
volved on  this  appeal,  we  are  not  hamper- 
ed by  anything  the  court  found  or  failed  to 
find.  Plaintiffs'  case  was  not  strengthened 
by  evidence  after  the  ruling  on  the  mo- 
tion for  a  nonsuit  was  mtfOe.  Tbe  Judg- 
ment and  order  are  reversed. 

We  concur:  McFARLAND,  X;  HARRI- 
SON, J,;   VAN  DYKE,  J.;   HENSHAW,  J. 

028  Cal.  S62) 

WOOLSEY  T.  WILI/IAMS  et  aL    (S.  F.  1,581.) 

(Supreme  Court  of  California.     May  7,  1900.) 

WILLS  —  IDENTITY  —  KVIDBNCB  —  BHRDttN  OV 
PKOOF— pedigree;— RELATIONSHIP  —  DEATH 
OF  DEVISEE— PUOOF-DECLARATIONS  OF  DE- 
CEASKO  PERSON. 

1.  Where  testator  devised  his  property  to  his 
two  brothers,  G.  W.  and  F.  W.,  and  plaiutiil 
introduced  a  marriage  certificate  ghowiDg  that 
she  was  married  to  F.  W.,  and  the  record  of 
the  baptism  of  her  two  song,  in  which  the  name 
of  the  father  appeared  as  F.  W.,  the  identity  of 
the  names  was  prima  facie  evidence  that  the 
plaintiff's  husbaud  and  the  person  named  in 
the  will  were  the  same,  and  sbirted  the  bur- 
den of  proof  on  defendant  to  show  the  con- 
trary. 

2.  The  marrlfiRe  certificate  and  the  record  of 
the  baptism  of  her  two  sons  were  sufficient  evi- 
dence of  the  relationship  between  testator  and 
plaintiff's  husband  to  admit  in  evidence  the 
declarations  of  the  latter  that  he  was  tbe  broth- 
er of  the  testator. 

3.  Where  testator  devised  property  to  his 
two  brothers,  evidence  of  the  declarations  of 
one  of  tbe  devisees  that  tbe  other  enlisted  in 
the  army  and  was  believed  by  the  family  to 
have  been  killed,  and  that  he  was  never  mar- 
ried, was  sufficient  to  support  a  finding  that 
such  devisee  was  dead,  and  to  entitle  the 
heirs  of  the  declarant  to,  the  entire  deviask 
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Commissioners'  decision.  Department  1. 
Appeal  from  superior  coart,  city  and  county 
of  San  Francisco. 

Action  by  Arvllla  S.  Wllllains  and  others 
against  Mark  H.  Woolsey,  executor  of  James- 
'Williams,  deceased,  for  distribution  of  the 
ostate.  ITrom  an  order  directing  a  distribu- 
tion, defendant  appeals.    AfiBrmed. 

A.  Boyer,  for  appellant    O.  P.  Evans,  for 

respondents, 

n.\Y\ES,  C.  Appeal  from  an  order  of 
distribution.  James  Williams  died  testate 
at  the  city  and  county  of  San  Francisco 
March  1,  1897,  and  his  will  was  admitted 
to  probate  March  15,  1897,  and  letters  testa- 
mentary were  granted  to  appellant  Said 
will  was  made  at  San  Francisco  February 
28,  1897,  in  which,  after  some  special  be- 
quests, the  testator's  brothers,  George  Wil- 
liams and  William  Frederick  Williams,  were 
made  residuary  legatees.  The  final  account 
of  the  executor  having  been  filed  and  set- 
tled, CUtTord  Oswin  Williams  and  Frederick 
Percy  Williams,  a  minor,  by  his  guardian, 
Arvllla  S.  Williams,  filed  their  petition  for 
final  distribution  on  January  31,  1898,  al- 
leging that  George  Williams,  one  of  said 
residuary  legatees,  died  before  said  testator, 
unmarried,  and  without  any  lineal  descend- 
ants, and  that  the  other  residuary  legatee, 
William  Frederick  Williams,  also  died  be- 
fore the  testator,  leaving  surviving  him  his 
widow,  said  Arvllla  S.  Williams,  and  said 
petitioners,  Ollfford  Oswin  and  Frederick 
Percy,  but  no  other  lineal  descendants;  that 
the  testator  was  never  married,  and  at  the 
time  of  his  death  left  no  kin  except  said 
petitioners.  The  executor  answered  said 
petition,  and  put  In  issue  all  Its  material 
allegations.  The  questions  of  fact  to  be 
determined  were  whether  William  Frederick 
Williams,  the  husband  of  Arvllla,  and  the 
father  of  the  petitioners,  Clifford  Oswin  Wil- 
liams and  Frederick  Percy  Williams,  was 
the  brother  of  the  testator,  and  one  of  the 
residuary  legatees  named  in  the  will,  and 
whether  George  Williams,  the  other  resid- 
uary legatee,  was  dead.  The  will  recited 
that  the  testator,  James  Williams,  was  born 
In  Norwich,  Chenango  county,  N.  Y.;  that 
his  father's  name  was  James  Williams;  and 
that  his  mother's  name  was  Harriet  Lud- 
dington.  Clifford  Oswin  Williams,  one  of 
the  petitioners,  testified,  without  objection, 
that  he  was  bom  in  New  Haven,  Conn.,  and 
is  22  years  of  age,  and  that  his  brother, 
Frederick  Percy  Williams,  was  19;  that  his 
father,  William  Frederick  Williams,  died  In 
January,  1803,  at  New  Haven;  that  witness 
had  one  sister,  who  died  about  10  years 
ago,  and  had  no  other  brothers  or  Bisters; 
that  he  never  saw  the  testator,  James  Wil- 
liams; that  he  had  four  uncles  on  his  fa- 
ther's side,  named  Edward,  James,  Daniel, 
and  George;  that  when  bis  father  died 
James  was  living,  but  no  other  brother,  and 
that  there  were  no  others  next  of  kin  to 


James  than  his 'brother  «nd 'himself;  that 
Edward  came  West  at  the  time  ot  the  Oal- 
Ifornia  gold  fever,  and  the  family  supposed 
he  was  dead,  because  nothing  was  heard 
from  him;  that  Daniel  died  befor»  he  was 
of  age;  that  George  enlisted  on  the  Federal 
side  in  the  Civil  War,  and.  bad  not  been 
heard  from  since;  that  as  his  father  told 
him,  be  was  supposed  to  have  been  killed 
in  the  war;  that  George  was  never  married; 
that  his  father  had  twin  sisters,  who  died 
at  their  birth;  that  his  father  was  born  at 
Norwich,  Chenango  county,  N.  Y.;  that  he. 
(the  witness)  never  was  there;  that  he  learn- 
ed of  the  death  of  his  uncle,  the  testator, 
from  his  mother,  who  wax  informed  of  It  by , 
Mr.  Newton,  an  attorney  oJ'  Norwich,  who  had 
traced  witnees'  father  from  New  York  state  to 
New  Haven.  Dr.  Woolsey  was  then  called  by 
the  petitioners,  and  testified  that  he  was  the 
executor  of  the  will  of  James  Williams;  that 
he  attended  him  at  his  last  illness,  and  knew 
him  for  about  a  year  before  his  death,  and 
was  quite  Intimate  with  him;  that  deceased 
told  him  he  bad  not  heard  of  his  brothers  for  - 
20  years;  that  he  had  a  brother  who  died 
in  Oregon  or  Washington  in  1888^  whose 
name  witness  thought  was  Edward;  that 
deceased  stated  to  him  that  he  had  no  rela- 
tives  except  his  two  brothers,  William  Fred- 
erick Williams  and  George  Williams.  Ar- 
vllla S.  Williams  testified  that  she  was  mar- 
ried to  William  Frederick  Williams  at  New 
Haven  In  1875,  and  produced  the  certificate 
thereof,  in  which  her  husband  was  named 
William  F.  Williams,  and  also  produced  the 
record  of  the  baptism  of  her  sons.  In  which 
the  father's  name  was  stated  as  William  F. 
Williams.  She  further  testified  that  she 
learned  from  her  husband  that  he  was  bom 
In  Noi'wlcli,  Chenango  county,  N.  Y.;  that 
his  father's  name  was  James  Williams;  that 
his  mother's  name  was  Harriet  Luddlngton; 
and  that  he  had  four  brothers  and  twin 
sisters.  At  this  point  the  attorney  for  the 
executor  "objected  to  any  testimony  by  wit- 
ness at  to  what  William  F.  Williams  said 
to  Arvllla  S.  Williams  or  her  sons,  as  bear- 
say  and  incompetent  testimony  to  prove 
heirship."  The  objection  was  overruled, 
and  an  exception  taken. 

Appellant  in  his  brief,  contends  that  before 
the  declarations  of  a  deceased  person  can  be 
admitted.  In  cases  of  pedigree,  the  relation 
of  the  declarant  to  the  family  must  be  es- 
tablished by  other  testimony;  citing  Black- 
burn V.  Crawfords,  3  Wall.  187,  IS  L.  Ed. 
186;  Thompson  v.  Woolf,  8  Or.  4C3,  and 
several  English  cases.  That  such  is  the  rule 
at  common  law  Is  not  doubted;  nor  Is  It  nec- 
essary to  consider  whether  sections  1862  and 
1870  of  the  Code  of  Civil  Procedure,  or  either 
of  them,  have  changed  the  common  law  in 
that  regard,  since  there  was  suflSclent  evi- 
dence to  connect  William  Frederick  Williams 
with  the  family  to  which  the  testator  be- 
longed to  justify  the  admission  of  bis  declara- 
tions made  long  before  the  execution  of  the 
win.    The  will  itself  was  sufficient  evidence 
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that  James  WlUlamB,  tbe  testator,  was  bom 
In  Norwich,  Chenango  coonty,  N.  Y.;  that 
his  father's  name  was  James  Williams,  and 
his  mother's  Harriet  Luddtngton;  and  that 
he  had  at  least  two  brothers,  named  re- 
spectively William  Frederick  Williams  and 
George  Williams,  who  were  made  his  residu- 
ary legatees.  There  was  record  evidence 
of  the  marriage  of  the  witness  Arvllla  to  Wil- 
liam F.  Williams,  and  it  was  entirely  com- 
petent for  her  to  testify  that  her  husband  so 
wrote  his  name,  but  that  his  full  name 
was  William  Frederick  Williams.  The  iden- 
tity of  the  name  of  the  petitioners*  father 
with  that  named  In  the  will  was  prima  facie 
proof  that  be  was  the  William  Frederick 
Williams  named  in  It  Identity  of  person 
Is  presumed  from  identity  of  name.  Code 
Civ.  Proc.  {  1983,  subd.  25;  Douglas  t.  Dakln, 
46  Cal.  49;  16  Am.  &  Eng.  Enc.  Law,  p.  119, 
tit.  "Name,"  "Identity,"  and  cases  cited.  The 
presumption  arising  from  identity  of  name 
Is,  of  coarse,  rebuttable,  but  it  is  sufflcient  to 
shift  the  burden  of  proof  to  the  other  side. 
Tbe  question  was  one  of  fact,  and  there  was 
certainly  sufficient  evidence  to  Justify  the 
court  in  finding  that  the  petitioners  were  the 
nephews  of  the  testator,  and  entitled  to  tbe 
whole  of  the  residuary  estate.  If  George  Wil- 
liams died  before  the  testator  leaving  no  is- 
sue. Upon  this  point  the  declarations  of  Wil- 
liam Frederick  Williams,  deceased,  as  to  the 
family  understanding  and  belief,  to  the  ef- 
fect titat  he  enlisted  In  the  army,  when  a  boy, 
on  the  Federal  side  of  the  Civil  War,  and  was 
believed  to  have  been  killed,  and  that  be 
never  married,  was  competent  evidence,  and 
sufficient  to  sustain  the  finding  of  tbe  court. 
Banning  v.  Griffin,  15  East,  296.  I  quite 
agree  with  the  learned  counsel  for  appellant 
that  evidence  consisting  of  the  alleged  decla- 
rations of  deceased  persons  is  so  eagily  fabri- 
cated that  it  is  open  to  suspicion;  but  this 
objection  goes  to  tbe  \'.  <-ight  that  should  be 
given  it  not  to  its  competency.  That  there 
was  some  testimony  tending  to  contradict 
the  tesllmony  of  the  witnesses  for  the  peti- 
tioner Is  conceded.  Much  of  It,  however,  was 
incompetent,  thongh  not  objected  to;  but  It 
was  for  tbe  trial  court  to  determine  tbe 
weight  to  be  given  to  each  and  every  partic- 
ular statement,  and  I  am  satisfied  with  the 
correctness  of  its  conclusions.  The  executor 
himself  testified  that  be  had  exerted  himself 
every  way  to  ascertain  who  the  relatives  of 
the  deceased  were,  and  said:  "I  feel  satis- 
fled  these  two  boys  are  the  nephews  of  James 
Williams,  but  I  should  like  to  have  it  proven. 
I  believe,  from  my  investigations,  George 
Williams  to  be  dead,  and  left  no  family."  X 
advise  that  the  order  appealed  from  be  af- 
firmed. 

We  concur:    GRAY,  O.;   COOPER,  a 

PEIR  CURIAM.  For  tbe  reasons  given  In 
tbe  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


(10  Kan.App.  1) 
MISSOURI  PAO.  RT.  CO.  r.  PHELPS. 

(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.     June  15,  1900.) 

CARRIBR8  OP  PRBIOHT-CONiraCTINO  LJNE^> 
CONTRACT— DELAY— BVIDBNCB. 

1.  A  petition  which  avers  that  the  defendant 
is  a  railway  corporation  and  common  carrier, 
with  power  to  make  contracts  for  the  transpor- 
tation of  freight;  that  a  car  load  of  bananas 
was  forwarded  to  piaintitC  from  New  Orleans. 
La.,  to  Leavenworth,  Kan.,  over  a  line  of 
common  carriers,  among  which  was  the  de- 
fendant company;  that  the  defendant  in  its 
turn  received  the  car  at  Kansas  City,  Mo.,  on 
a  certain  day,  but,  disregarding  its  contract 
and  duties  as  a  common  carrier,  neglected  and 
refused  to  transport  and  deliver  the  same 
with  care  and  prudence;  and  that  it  was  bound 
and  obligated  to  carry  said  car  of  bananas, 
and  exercise  due  diligence  in  the  same,  but, 
in  violation  of  its  said  contract  and  of  its 
duties  as  a  common  carrier,  it  failed  to  do 
and  perform  its  contract,  and  suffered  and  per- 
mitted the  car  to  remain  standing  on  its  tracks 
in  ICanaas  City,  Mo.,  until  the  fruit  became 
damaged,  etc.,— states  a  cause  of  action  aris- 
ing upon  contract. 

2.  A  conversation  had  with  an  agent  of  a 
railway  or  other  corporation,  otherwise  compe- 
tent, may  be  proven,  notwithstanding  the  de- 
cease of  such  agent. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Leavenworth 
county;  Louis  A.  Myers,  .Judge. 

Action  by  Eliza  J.  Phelps,  executrix  of  B. 
F.  Phelps,  against  the  Missouri  Pacific  Rail- 
way Company.  Judgment  for  plalntifF.  De- 
fendant brings  error.    Affirmed. 

Edward  D.  Osbom  and  Waggener.  Hop- 
ton  &  Orr,  for  plalntiCT  In  error.  Atwood  ic 
Hooper,  for  defendant  In  error. 


MAHAN,  P.  J.  This  was  on  action 
against  the  plaintifF  In  error  railway  com- 
pany for  damages  alleged  to  have  been  oc- 
casioned to  a  car  load  of  bananas  consigned 
to  plaintiff's  assignor,  by  reason  of  the  fail- 
ure of  tbe  railway  company  to  diligently 
perform  Its  duties  and  obligations  under  Its 
contract  as  carrier.  In  not  promptly  deliver- 
ing or  carrying  tbe  car  from  Kansas  City, 
Mo.,  to  Leavenworth,  Kan.  The  delay  occa- 
sioned by  this  failure  resulted  In  the  loss  of 
the  fruit  The  petition  further  alleges  that 
upon  the  arrival  of  the  car  at  Bjinsas  City, 
and  Its  delivery  to  the  railway  company  by 
another  line,  the  plaintiff's  assignor  called 
upon  the  freight  agent  of  the  plaintiff  in  er- 
ror at  Kansas  City,  and  sought  to  obtain 
from  him  Information,  and  a  promise  that 
the  car  should  be  forwarded  that  evening 
to  Leavenworth,  explaining  that  the  fruit 
was  In  danger  of  being  spoiled  by  delay,  and, 
failing  to  get  any  assurance  thereof,  he  en- 
deavored to  obtain  from  the  agent  a  trans- 
fer of  tbe  car  to  another  line  of  road,  which 
would  take  It  up  that  day,  which  was  re- 
fused. It  is  further  alleged  that  niK>n  the 
arrival  of  the  car  the  next  evening  at  Leav- 
enworth the  fruit  was  found  to  be  what  la 
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termed  by  banana  men  "cooked";  that  the 
consignee  refused  to  recelTe  the  goods,  and 
tbrt  the  agent  at  Icavenwortn,  after  con- 
sulting with  the  general  office  at  St.  Louis 
by  telegram,  agreed  with  the  consignee  and 
assignor  of  the  plaintiff  that  he  should  take 
the  car  of  bananas,  pay  the  freight,  sell 
them  to  the  beet  advantage  on  account  of 
the  road,  and  It  would  make  up  to  him  the 
difference;  that  he  did  so,  rendered  an  ac- 
count thereof  to  the  company,  and  the  com- 
pany's refusal  to  pay  the  same.  The  an- 
swer admits  that  the  plaintiff  In  error  is  a 
railway  corporation  and  common  carrier, 
and  admits  and  alleges  that  the  written  con- 
tract or  bill  of  lading,  made  at  New  Orleans, 
dated  June  16,  1890,  between  Fhipps  &  Co., 
consignors,  and  the  Illinois  Central  Railroad 
Company,  was  duly  executed  and  delivered; 
that  a  freight  car  containing  bananas  was 
shipped  from  New  Orleans  to  Leavenworth 
under  the  contract;  that  the  bananas  were 
perishable  goods;  and  denies  the  other  alle- 
gations of  the  petition.  It  denies  the  au- 
thority of  the  agent  at  Leavenworth  to 
make  a  contract  with  the  consignee  respect- 
ing the  bananas  as  alleged  in  the  petition. 
The  defendant's  answer  further  alleges  that 
after  the  car  of  bananas  was  delivered  to 
it  at  Kansas  City,  on  the  afternoon  of  June 
20,  1800,  it  exercised  due  diligence  in  tran- 
sporting the  car  to  Leavenworth,  but,  owing 
to  excessive  rains  washing  out  part  of  Its 
track.  Its  regular  freight  trains  between 
Kansas  City  and  Atchison  were  necessarily 
abandoned,  and  extra  freight  trains  used  lo- 
cally for  a  time,  and  that  the  car  was  for- 
warded to  I^avenworth  on  tlie  first  freight 
train  going  In  that  direction,  which  was  an 
extra  train,  and  that  the  transportation  of 
the  car.  although  not  accomplished  within 
as  short  a  time  as  usual  when  nothing  inter- 
posed to  prevent  or  Impede  the  regular  run- 
ning of  trains,  was  completed  within  a  rea- 
sonable time,  under  the  drcuuistunees.  and 
that  there  was  no  delay  by  reason  of  any 
fault  or  negligence  on  lis  part.  There  was 
a  trial  to  the  court  and  a  jury,  which  result- 
ed in  a  verdict  and  Judgment  for  the  plain- 
tiff. 

The  assignments  of  error  are  numerous. 
The  first  contention  Is  that  the  action  was 
one  sounding  in  tort,  and  was.  in  fact,  an 
action  ex  delicto,  and  not  ex  contractu,  and 
therefore  was  not  assignable;  hence  the 
plaintiff  cauld  not  maintain  an  action  there- 
on. If  the  action  is.  In  fact,  ex  delicto, 
the  rule  laid  down  in  Railway  Co.  v.  Brehm, 
M  Kan.  751.  'JO  Vac.  (SN).  applies.  It  is  con- 
tended that  whether  it  is  or  not  must  be  de- 
termined by  the  pleadings,  as  was  an- 
nounced in  Railway  Co.  v.  Shook,  3  Kan. 
App.  710.  44  I'ac.  «8r>:  Railway  Co.  v.  liong, 
5  Kan.  App.  644,  47  Pac.  OSS.  We  are  of 
the  opinion  that,  if  the  allegations  of  tlie  pe- 
tition are  allowed  to  govern,  it  Is  dearly  an 
action  ex  contractu.  Applying  the  doctrine 
of  the  Shook  Case,  supra,  it  undoubtedly  Is 
ex  contractu.  It  was  so  treated  by  the  de- 
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fendant  both  In  bis  answer  and  In  the 
progress  of  the  trial. 

The  next  contention  is  that  the  evidence 
did  not  prove  a  cause  of  action.  A  careful 
examination  and  analysis  of  the  evidence 
leads  us  to  the  conclusion  that  the  case  in 
every  feature  is  abundantly  sastained  by 
the  evidence. 

The  next  contention  Is  that  Incompetent 
evidence  was  received.  This  contention  la 
based  upon  the  assumption  that  it  was  not 
shown  preliminarily  that  the  conversations 
at  Kansas  City  were  had  with  the  agent  of 
the  Missouri  Pacific  Railway  Company;  that 
It  was  Incumbent  upon  the  plaintiff  to  estab- 
lish the  name  of  the  agent,  and  that  he  was. 
In  fact,  an  authorized  agent  of  the  compa- 
ny. The  evidence  clearly  establishes  that 
the  person  with  whom  the  conversation  was 
had  was  and  had  been  in  charge  of  the  com- 
pany's freight  business  at  Kansas  City  for 
years.  The  name  was  an  Immaterial  mat- 
ter. The  agency  was  not  proved  by  the 
acts  or  declarations  of  the  agent  himself. 
It  is  further  claimed  that  the  agent  with 
whom  the  conversations  occurred  had  died 
before  the  trial  took  place,  and  that  no  con- 
versation between  him  and  the  plaintiff's 
assignor  was  therefore  competent  This 
contention  is  not  sound.  The  statutory  pro- 
vision Invoked  is  not  applicable. 

The  next  contention  Is  that  the  evidence 
disclosed  that  the  delay  in  the  carriage  of 
the  car  from  Kansas  City  to  Leavenworth 
did  not  cause  the  damage.  We  are  of  the 
opinion  that  the  evidence  clearly  established 
the  contrary;  that  it  was  the  delay  that 
did  cause  the  damage,  and  that  the  com- 
pany was  fully  apprised  In  advance  of  the 
effect  of  such  delay.  It  not  only  neglected 
to  transport  the  car  from  Kansas  City  to 
Leavenworth,  but  refused  to  let  It  be  taken 
by  another  road,  which  was  ready  and 
willing  to  take  it 

It  Is  next  contended  that  the  contributory 
negligence  of  the  Memphis  road,  by  which 
the  car  was  delivered  to  the  plaintiff  in  er- 
ror, barred  a  recovery  by  the  plaintiff. 
There  is  no  evidence  supporting  this  conten- 
tion. There  are  other  assignments  of  error 
formally  made  which  ore  not  mentioned  in 
the  argument,  and  which  we  assume  are 
abandoned.    The  Judgment  Is  affirmed. 


(10  Kan.App.  S) 
BIXGLER  V.   MUTPAL   BENEFIT   LIFE 
INS.  CO. 

(Court  of  Appeals  of  Kansas,   Northern  De- 
partment, E.  D.     June  15,  1000.) 

INSURANCE— DEFAULT  IN  PREMIUMS— WAIVER 
OP  FORFEITURE. 
1.  A  forfeiture  of  the  two  contracts  of  In- 
surance sued  on  could  have  beeu  claimed  l>y 
reason  of  a  failure  to  pay  prpniiums.  Instead 
of  claiming  a  forfeiture,  the  compBny'.s  geii- 
ernl  ngiMit  wrote  the  assured  twice,  within  15 
days  after  he  had  defaulted,  calling  his  at- 
tention thereto,  and  requesting  payment,  which 
was  promptly  made.     Tliis  was  sufficient  evi- 
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deuce  in  support  of  a  replication  of  vairer  to 
talce  the  case  to  the  jury. 

2.  After  assured  had  complied  with  the  re- 
quest for  paymeut.  the  general  agent  sent 
health  certificates  to  the  assured,  and  advised 
him  that  payment  would  be  recognized  as  such 
when  he  signed  and  returned  them,  but  re- 
tained the  money,  and  deposited  it  with  other 
moneys  of  the  company.  The  failure  of  the 
assured  to  comply  with  this  request  (there 
being  no  provision  therefor  in  the  contract) 
did  not  relieve  the  company  from  the  conse- 
quences of  its  waiver,  if  it  did  waive  the  for- 
feiture, or  justify  the  court  in  withdrawing  the 
issue  thereon  from  the  jury. 

3.  The  assured  was,  at  the  time  he  receired, 
the  request  for  payment  and  complied  there- 
with, prostrated  with  a  sickness  from  which 
he  subsequently  died.  It  was  not  necessary 
that  plaintifif  prove  notice  of  this  fact  to  the 
company,  to  sustain  her  reply  of  a  waiver  of 
the  forfeiture. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Douglas  county; 
Samuel  A.  Riggs,  Judge. 

Action  by  Dora  E.  Bingler  against  the  Mu- 
tual Benefit  Life  Insurance  C!ompany.  De- 
murrer to  plaintiff's  evidence  sustained,  and 
she  brings  error.    Reversed. 

Bishop  &  Mitchell,  for  plaintiff  In  error. 
Alford  &  Cllngman,  for  defendant  In  error. 


MAHAN,  P.  J.  This  was  an  action  by  the 
plaintiff  In  error  against  the  defendant  in 
error  to  recover  upon  two  policies  of  Insur- 
ance Issued  by  the  defendant  in  error  upon 
the  life  of  the  plaintiff's  husband.  The  de- 
fense made  by  the  answer  is  that  there  was 
a  forfeiture  of  the  policy,  occasioned  by  the 
nonpayment  of  a  premium  due  September 
30,  1896.  To  this  there  was  a  reply  of  waiv- 
er of  the  forfeiture  by  requesting  and  re- 
ceiving payment  of  premium  after  the  for- 
feiture occurred.  There  was  a  trial  to  a 
Jury,  and  upon  the  introduction  of  plaintiff's 
evidence  the  court  sustained  a  demurrer 
thereto.  Upon  this  action  of  the  court  the 
plaintiff  In  error  rests,  principally,  her  case. 

Was  there  sufficient  evidence  of  waiver  to 
go  to  the  Jury?  This  Is  the  question  to  be 
decided,  and  we  must  answer  it  in  the  af- 
flrmative.  It  therefore  follows  that  the 
court  erred  in  sustaining  the  demurrer  and 
In  denying  the  plaintiff  a  new  trial.  Pay- 
ment of  the  premium  was  due  September 
30th.  On  the  14th  of  October  the  general 
agent  (for  the  state  of  Kansas  and  other 
territory)  of  the  company  wrote  a  letter  to 
the  assured,  calling  his  attention  to  the  fact 
that  he  had  failed  to  make  payment  of  the 
premium,  and  requesting  that  he  give  his 
attention  thereto.  Upon  receipt  of  this  let- 
ter the  assured  caused  the  premium  to  be 
forwarded  to  the  general  agent,  at  Kansas 
City,  who  retained  the  same  until  after  the 
death  of  the  assured,  when  he  attempted  to 
return  it  The  company's  agent  wrote  twice 
after  the  default,  requesting  payment.  In 
the  first  letter  he  suggested  that  he  would 
like  to  have  the  premium  by  the  10th  of 
October,  as  he  must  at  that  time  make  his 
report  of  collections  on  premiums  to  the 


company,  at  itis  home  ot&ce.  The  general 
agent.  In  acknowledging  the  receipt  of  the 
money,  said  that  it  wotUd  be  accepted  as 
payment  wheU'  tike  assured  should  return  to 
him,  sigrned  by  himself,  two  health  certifi- 
cates. These  were  never  sent,  nor  was 
there  anything  in  the  policy  requiring  them 
as  a  condition  to  reinstatement.  It  was  ar- 
gued that  there  was  such  a  custom;  that  is, 
a  custom  requiring  health  certificates  to  be 
sent  by  the  assured,  under  the  circumstan- 
ces. Of  this  there  Is  no  evidence  In  the  rec- 
ord, nor  is  there  any  evidence  in  the  record 
that  the  assnred  or  plaintiff  had  any  knowl- 
edge thereof.  It  Is  said  by  the  supreme 
court  of  the  United  States  In  Insurance  Co. 
V.  Eggleston,  96  U.  S.  572,  24  L.  Ed.  811, 
"Any  agreement,  declaration,  or  course  of 
action  on  the  part  of  an  insurance  company 
which  leads  a  party  Insured  honestly  to  be- 
lieve that  by  conforming  thereto  a  forfeiture 
of  his  policy  will  not  be  incurred,  followed 
by  due  conformity  on  his  part,  will  estop 
the  company  from  insisting  upon  the  for- 
feiture, though  it  might  be  claimed  under 
the  expressed  letter  of  the  contract." 

The  evidence  can  be  construed  as  showing 
or  proving  a  request  for  payment  of  the  pre- 
mium after  the  occurrence  of  the  fact  upon 
which  the  forfeiture  Is  claimed.  The  assur- 
ed promptly  caused  payment  to  be  made  In 
response  thereto.  But  it  Is  argued  that  be- 
cause, at  the  time  these  premiums  were  paid, 
the  assured  was  sick  of  a  disease  which  sub- 
sequently caused  his  death,  and  because  the 
company's  agent  was  not  notified  of  that 
fact,  therefore  the  company  was  not  in  pos- 
session of  all  the  facts  upon  which  to  act 
and  bind  Itself  by  the  waiver  of  the  forfei- 
ture; that  the  sickness  was  a  material  fact, 
the  knowledge  of  which  was  essential  to  en- 
able the  company  to  act  respecting  the  for- 
feiture. In  support  of  this  contention, 
among  other  cases,  we  are  cited  to  Insur- 
ance C!o.  v.  Wolff,  95  U.  S.  326,  24  L.  Ed.  387. 
In  that  case  there  were  two  grounds  of  for- 
feiture relied  upon,  to  wit,  nonpayment  of 
premium,  and  residence  within  a  prohibited 
territory.  At  the  time  of  the  alleged  waiv- 
er by  receipt  of  the  premium  the  assured 
was  sick  of  yellow  fever  in  New  Orleans,— 
in  the  prohibited  district.  The  court  holds 
that  the  receipt  of  the  premium  was  a 
waiver  as  to  the  first  ground  of  forfeiture, 
but  not  as  to  the  second,— not  that  It  was 
essential  for  the  company  to  know  of  the 
sickness  of  the  assured,  in  order  to  estop 
themselves  as  to  the  first  ground  of  forfei- 
ture, but  that,  as  to  the  second,  it  was  es- 
sential that  they  be  advised  of  the  sickness, 
in  order  to  constitute  a  valid  waiver  of  the 
forfeiture  by  reason  of  the  residence  within 
the  prohibited  district. 

Something  is  said  in  counsel's  brief  in  re- 
gard to  the  failure  of  the  plaintiff  to  show 
any  authority  on  behalf  of  the  general  agent 
to  waive  the  forfeiture  In  the  face  of  the 
conditions  of  the  policy  in  regard  to  waiver, 
and  the  power  of  the  agents  In  relation 
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thereto.  We  take  It  that,  under  the  evi- 
dence, counsel  are  not  serious  In  this  con- 
tention, especially  in  ylew  of  the  decisions 
of  our  supreme  court.  Insurance  Co.  v. 
Gray,  43  Kan.  498,  23  Pac.  637;  Insurance 
Co.  V.  Munger,  49  Kan.  178,  30  Pac.  120.  It 
necessarily  follows  that  the  Judgment  must 
be  reversed,  and  the  case  remanded  to  the 
district  court,  with  directions  to  award  a 
new  trial. 

WELLS,  J.  I  concur  in  the  judgment 
awarding  a  new  trial,  but  do  not  agree  to 
all  that  Is  Bald  In  the  opinion. 


(10  Kan.App.  10) 

SEYMOUR  T.  ARMSTRONG  et  al. 
(Court  of  Appeals  of  Kansaa,   Northern  De- 
partment, B.  D.     June  16,  1900.) 
SAIili-ACCEPTANCE. 

Where  negotiations  are  entered  into  for 
the  sale  of  goods,  there  must  be  an  uncondi- 
tional acceptance  of  the  offer  or  no  contract 
is  consammated. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  T,  F.  Seymour  against  T.  E. 
Armstrong  and  J.  B.  Kassebamn.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

David  Martin  and  J.  A.  Rosen,  for  plain- 
tiff in  error.  Isenhart  &  Alexander,  for  de- 
fendants in  error. 

MAHAN,  P.  J.  The  substance  of  plain- 
tiff's i)etttlon  Is  that  be  entered  Into  a  con- 
tract with  the  defendants,  by  which  defend- 
ants agreed  to  buy,  and  he  agreed  to  sell 
and  deliver  to  them,  450  cases  of  eggs,  to  be 
delivered  not  later  than  February  22,  1W6; 
that  he  tendered  performance  by  an  offer  to 
deliver  the  eggs,  which  was  refused;  that  he 
was  compelled  thereby  to  sell  the  eggs  upon 
the  market  at  a  reduced  price,  to  his  damage 
in  the  sum  of  $391.83,  for  which  he  asked 
Judgment.  There  was  a  trial  to  the  jury, 
and  judgment  for  defendants  for  costs,  from 
which  the  plaintiff  prosecutes  this  petition 
in  error.  There  are  84  assignments  of  error. 
We  do  not  deem  it  necessary  to  notice  them 
in  detail. 

The  pivotal  question  in  this  case  is,  was 
there  a  contract?  Defendants  Inserted  a  bid 
in  a  grocer's  publication  for  eggs  at  10"^ 
cents  per  dor-en  net,  to  be  delivered  in 
Topeka  not  later  than  February  22d.  Per- 
sons desirous  of  accepting  this  offer  were 
required  to  give  notice  of  such  acceptance, 
and  the  number  of  cases  they  proposed  to 
furnish,  not  later  than  February  20th.  The 
notice  of  acceptance  is  in  the  following  lan- 
guage: "I  accept  your  offer  In  the  Mer- 
chants' Journal,  lOVj  cents  net,  Topeka,  for 
fresh  eggs,  and  ■will  ship  to  -ou  on  C.,  R. 
I.  &  P.  R.  R.  4D0  cases  fresh  ogKS.  to  arrive 
on  or  before  February  22d.    The  eggs  are 


all  packed  in  No.  2  whltewood  cases,  and'  I 
will  accept  15  cents  for  them,  or  you  can  re- 
turn them,  or  new  ones  in  place  of  them. 
I  am  yours,  truly,  T.  F.  Seymour,  by  G.  0. 
B."  The  advertisement  and  this  acceptance 
were  offered  as  evidencing  the  contract.  Mr. 
Benjamin,  in  his  first  edition  on  Sales  of 
Personal  Property  (section  39),  says:  "But 
the  assent  must,  in  order  to  constitute  a  valid 
contract,  be  mutual,  and  intended  to  bind 
uoth  sides.  It  must  also  co-exist  at  the 
same  moment  of  time.  A  mere  proposal  by 
one  man  obviously  constitutes  no  bargain  of 
itself.  It  must  be  accepted  by  another,  and 
this  acceptance  must  be  unconditional.  If  a 
condition  be  aflbed  by  a  party  by  whom  an 
offer  is  made,  or  any  modification  or  change 
in  the  offer  be  requested,  this  constitutes  in 
law  a  rejection  of  the  offer,  clearly  Ineffectual 
to  complete  the  contract  until  assented  to 
by  the  first  proposer."  The  supreme  court 
of  this  state  in  Seed  Co.  v.  Hall,  14  Kan.  653, 
says:  "Where  negotiations  are  entered  into 
for  a  sale  of  goods,  there  must  be  an  uncon- 
ditional acceptance  of  the  offer,  or  no  con- 
tract is  consummated."  It  Is  clear  in  this 
case  that  the  offer  advertised  In  the  Mer- 
chants' Journal  was  not  accepted  uncondi- 
tionally. It  left  matters  to  be  determined 
by  further  negotiations.  It  appeared  In  evi- 
dence on  beuaif  of  the  plaintiff  as  well  as 
the  defendants  that  Immediately  on  receipt 
of  this  notice  the  defendants  communicated 
to  the  plaintiff  the  fact  that  they  declined 
to  entertain  the  proposition.  It  was  the 
duty  of  the  court,  under  the  circumstances,  to 
have  told  the  jury  at  the  close  of  the  plain- 
tiffs evidence  that  no  contract  had  been 
proven.  In  support  of  this  position,  we  fur- 
ther refer  to  Eliason  v.  Henshaw,  4  Wheat. 
225,  4  L.  Ed.  556;  Carr  v.  Duvail,  14  Pet  77, 
10  L.  Ed.  361;  Potts  v.  Whitehead,  23  N. 
J.  Eq.  512;  Bell  v.  Keepers,  37  Kan.  64,  14 
Pac.  542.  This  point  Is  conclusive  upon  the 
right  of  the  plaintiff  to  recover,  and  renders 
it  unnecessary  to  notice  any  errors  that  may 
have  occurred  In  the  course  of  the  trial,  for 
the  reason  that  they  become  thereby  imma- 
terial, if  committed  at  all,  not  affecting  in 
any  manner  the  substantial  rights  of  the 
plaintiff.    The  judgment  Is  affirmed. 


(10  Kan.App.  12) 
JOHN  8.  BRITTAIN  DRY-GOODS  CO.  r. 
MERKEL  et  al. 

(Court  of  Appeals  of  Kansas,   Northern  De- 
partment E.  D.     Jun?  15,  1000.) 

SALE— ELECTION     TO     RESCIND— NOTICE— PUR- 
CHASER  FOR   VALUE— REPLEVIN- 
PLEADING— TENDER. 

1.  A  vendor  of  goods,  seeking  to  recover 
their  possession  from  his  fraudulent  vendee, 
who  obtained  pos<session  with  an  intent  not  tu 
pay  therefor,  or  from  his  vendee's  mortgnsee, 
not  being  a  bona  fide  purehnser  for  value,  is 
not  required  to  give  a  prior  notice  of  his  in- 
tention so  to  do.  Bringing  replevin  therefot 
is  a  sufiloient  election  to  re-svind. 

2.  A  mortgagee  of  such  fraudulent  vendee. 
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who  takes  the  mortage  to  secnre  a  pre-exist- 
iag  debt,  is  not  a.  purchaser  for  Talne.  Schu- 
leJn  V.  Hainer,  29  Pac.  171,  48  Kan.  249. 

3.  An  allegation  of  general  ownership,  in  a 
petition  in  replevin  in  such  a  case,  is  snfflcient 
upon  which  to  base  a  judgment  for  the  recov- 
ery of  the  possession  of  the  goods. 

4.  If  the  fraudulent  intent  not  to  pay  for  the 
goods  exists  at  the  time  possession  is  obtained, 
ft  is  not  essential  that  the  vendor  be  apprised 
thereof  before  parting  with  his  possession. 

5.  Such  vendor  is  not  re<iuired  to  pay  or  ten- 
der to  the  fraudulent  vendee's  mortgagee  the 
fees  paid  for  recording  his  mortgage,  and  ex- 
penses in  talcing  possession,  aa  a  prerequisite 
to  maintaining  his  replevin  suit. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Jackaon  connty; 
Louts  A.  Myers,  Judge. 

Action  by  the  John  S.  Brlttaln  Dry-Goods 
Company  against  Julius  Merkel  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

Jackson  &  Jackson,  for  plaintiff  In  error. 
Hayden  &  Haydcn,  for  defendants  In  error. 

MAH.4N*,  P.  J.  This  was  an  action  In  re- 
plevin by  the  plaintiff  In  error  to  recover 
ceitain  articles  of  merchandise.  The  an- 
swer was  a  general  denial  It  appears  by 
the  uncontradicted  evidence  that  the  plain- 
tiff in  error  shipped  the  goods  to  Julius 
Merkel  upon  his  order;  that,  for  the  pur- 
pose of  procuring  the  goods,  he  made  false 
statements,  which  he  must  have  known  to 
be  false,  and  Immediately  upon  receipt  of 
the  goods  mortgaged  them  to  friends  of  his 
for  the  purpose  of  securing  pre-existing 
debts,  one  of  which  had  been  paid.  From 
the  evidence  of  the  plaintiff,  which  is  undis- 
puted, the  only  reasonable  conclusion  that 
can  be  arrived  at  Is  that  Merkel,  at  the 
time  he  ordered  the  goods,  did  not  Intend 
to  pay  for  them,  and  In  fact  was  Insolvent; 
assuming  that  the  owed  the  debts,  and,  In 
addition,  the  debts  to  the  defendants  to 
whom  he  had  given  chattel  mortgages  upon 
the  goods.  Immediately  upon  giving  the 
mortgages  he  left  the  state,  and  did  not  re- 
turn. The  trial  resulted  In  a  Judgment  for 
the  defendants. 

The  errors  assigned  are: 

First,  In  excluding  a  copy  of  a  telegram 
sent  by  plaintiff  to  defendant  Merkel.  thot 
It  had  elected  to  rescind  the  sale.  We  do 
not  deem  it  essential  to  determine  whether 
the  telegram  was  properly  excluded  or  not. 
If  it  was  erroneously  excluded  under  the 
rules  of  evidence,  it  was  Immaterial. 

The  second  assignment  of  error  Is  In  ex- 
cluding the  original  telegram  from  Merkel 
In  reply  thereto,  and  to  this  the  same  con- 
clusion is  applicable. 

The  third  assignment  of  error  Is  that  the 
court  erred  In  holding  the  sale  was  not  in- 
duced by  the  fraudulent  representations  ana 
statements  of  the  defendant  Merkel.  As 
heretofore  indicated,  the  only  conclusion 
that  can  be  reasonably  deduced  from  the 
facts  proven  Is  that  Merkel  did  procure  the 
goods  from  the  plaintiff  by  fraudulent  mis- 


representations, and  with  a  preconceired  In" 
tention  not  to  pay  for  tbem. 

The  fourth  assignment  of  error  is  that 
the  court  erred  in  holding  that  the  defend- 
ant mortgagees  were  bona  fide  purchasers, 
within  the  meaning  of  the  law,  and  were 
protected  as  such,  notwithstanding  Merkel 
had  obtained  actual  possession  with  the 
fraudulent  Intent  above  Indicated.  This  was 
error.  Schulein  t.  Hainer,  48  Kan.  24»,  29 
Pac.  171. 

The  fifth  assignment  of  error  Is  in  over* 
ruling  plaintiff's  motion  for  a  new  trial.  It 
Is  contended  In  behalf  of  the  defendants 
that  the  Judgment  of  the  district  court  ought 
to  be  sustained  because  the  plaintiff  could 
not  prevail  under  the  allegations  of  its  pe- 
tition of  a  general  ownership.  Under  the- 
decisions  of  the  courts  of  this  country,  the 
vendee  acquired  neither  the  right  of  posses- 
sion nor  the  right  of  property.  BenJ.  Sales 
(Bennett's  4th  Am.  Ed.)  g  451;  also,  section 
440,  note  "b,"  and  cases  therein  referred  to. 
Again,  It  Is  contended  that  the  Judgment 
should  not  be  disturbed  because  the  evi- 
dence clearly  and  conclusively  shows  that 
the  goods  were  sold  and  shipped  before  the 
representations  were  made.  It  Is  sufficient 
answer  to  this  that  the  representations  were 
made  at  the  time  the  goods  were  shipped, 
though  a  part  of  them  had  been  billed  be- 
fore the  statement  The  fraudulent  intent 
not  to  pay  for  the  goods  existed.  A  fraud 
was  contemplated  In  the  beginning,  and  It 
is  immaterial  that  the  plaintiff  was  not 
aware  of  it  at  the  time  it  billed  out  the  first 
lot  of  goods.  It  Is,  again,  contended  that 
the  evidence  fails  to  show  that  the  repre- 
sentations made  by  defendant  Merkel  were 
untrue.  If  the  defendants  had  any  claim 
whatever  against  Merkel,  as  they  contend, 
to  support  their  chattel-mortgage  liens,  the 
i<tatements  were  necessarily  untrue.  It  is. 
again,  contended  that  the  prerequisites  nec- 
essary to  affect  a  rescission  were  not  com- 
plied with  before  the  commencement  of  the 
action,  because  no  notice  of  rescission  bad 
been  given.  The  beginning  of  a  replevin 
suit  was  sufficient  election  and  notice  there- 
of. Again,  It  Is  said  that  the  necessary  pre- 
requisite of  putting  defendant  Merkel  in 
statu  quo  had  not  been  complied  with.  He 
had  not  paid  for  the  goods,  in  whole  or  la 
part,  nor  had  he  given  any  security  therefor, 
of  any  character.  The  plaintiff  was  In  pos- 
session of  nothing  to  return  to  him.  But  it 
is  said  that  the  mortgagees  had  been  to  ex- 
pense in  getting  their  mortgages  and  hav- 
ing them  recorded,  etc.  For  this  they 
would  have  to  look  to  Mr.  Merkel,  and  the 
remainder  of  the  stock  covered  by  the 
mortgage.  With  this  the  plaintiff  haa  noth- 
ing to  do.  It  was  not  necessary  that  the 
mortgages  themselves  should  be  proven  to 
be  fraudulent;  nor  was  it  necessary  that 
the  mortgagees,  under  the  circumstances  of 
the  case,  should  have  had  knowledge  of  the 
fraudulent  Intent  of  Merkel  In  obtainlns 
possession  of  the  goods.    It  Is  urged  in  the 
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fifth  place  that  the  goods  were  not  anffl- 
clently  Identified  by  evidence  to  authorise 
Judgment  for  their  recovery.  The  goods 
were  found  by  the  sheriff.  Identified,  taken 
under  the  writ,  redelivered  to  the  defend- 
ants upon  the  execution  of  a  bond  as  re- 
quired by  the  statute,  and  were  identified 
by  the  employes  of  the  plaintiff  at  their  ex- 
amination at  the  trial  with  sufficient  cer- 
tainty to  authorize  a  recovery.  The  judg- 
ment Is  reversed,  and  the  case  remanded, 
with  directions  to  sustain  the  plaintiff's  mo- 
tion for  a  new  trial. 


(10  Kan.  A.  19) 
TESSENDORF  et  al.  r.  LASATER  et  al. 

(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, E.  D.  June  15,  1000.) 
NOTB— CON  SIDER  ATION. 
T.  held  a  conveyance  of  laud  from  the 
Union  Pacific  Railway  Company;  the  same  be- 
ing a  part  of  its  grant,  but  for  which  no  patent 
bad  been  issued.  L.  and  R.  made  entry  of  the 
land,  in  separate  tracts,  under  the  act  of  con- 
gress of  1862-64  providing  for  homesteads  on 
the  public  domain,  and  certificates  for  the  en- 
tries were  given  them  therefor.  They  then  en- 
tered upon  the  land  and  began  making  im- 
provements. After  negotiations  and  an  exami- 
nation of  the  records  of  the  land  office,  T.  gave 
his  note  to  them  for  76(X),  and  paid  them  $400, 
in  consideration  of  their  relinqaishing  poeses- 
sion  of  the  land  and  surrendering  and  having 
canceled  their  entries,  and  thereupon  T.  and 
his  son  made  lilce  entries;  the  enure  transac- 
tion being  in  good  faith.  Held,  that  the  settle- 
ment of  die  disputed  claim,  and  the  relinquish- 
ment of  the  entries  and  possession  thereunder, 
were  a  sufficient  consideration  for  the  promise 
to  pay  money,  notwithstanding  the  fact  that 
the  entries  and  possession  thereunder  were  in- 
valid for  the  reason  that  the  land  passed  by 
the  grant,  and  was  not  subject  to  entry. 
(SyUabns  by  the  Q>nrt.> 

Error  from  district  court,  Pottawatomie 
county;  William  Thomson,  Judge. 

Suit  by  August  Tessendorf  and  others 
against  J.  B.  Lasater  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Afilrmed. 

Ooddlng  &  Chains,  for  plaintiffs  in  error. 
James  3.  Hltt,  for  defendants  in  error. 

MAHAN,  P.  J.  The  plaintiffs  in  error 
sought  to  enjoin  the  negotiation  or  transfer 
Of  a  promissory  note  given  by  them  to  Lasa- 
ter and  Post,  which  liad  been  deposited  witb 
the  defendant  bank,  as  collateral  security  to 
an  antecedent  debt,  without  Indorsement 
The  petition  charges  deceit  and  fraud,  by  a 
misrepresentation  of  the  tacts  concerning  the 
transaction  out  of  which  the  note  grew.  Au- 
gust Tessendorf  held  the  deed  of  the  Union 
^Pacific  Railway  Company  for  a  tract  of  land 
assumed  to  be  a  part  of  its  grant,  but  for 
'which  it  bad  never  obtained  a  patent  Lasa- 
ter and  Post  made  their  several  homestead 
«itrles  upon  this  land,  which  were  received 
by  the  officers  of  the  government  in  charge 
of  the  land  oflBce,  and  certificates  were  Is- 
sued to  them.    They  thereupon  went  upon 


the  respective  tracts  at  land  covered  by  their 
entries  under  the  act  of  congress  of  1862-64. 
After  an  examination  of  the  records  of  the 
land  office  at  Topeka,  and  after  considerable 
negotiation,  the  Tessendorfs  gave  their  prom- 
issory note  and  $400  In  money  to  Lasater  and 
Post  in  consideration  of  their  abandoning 
possession  of  the  land  and  relinquishing  their 
entries,  whereupon  the  Tessendorfs  made 
similar  homestead  entries  thereof.  The  suit 
for  an  Injunction  proceeded  upon  the  theory 
that.  Inasmuch  as  the  right  of  the  railway 
company  to  the  land  was  established,  that 
fact  rendered  the  promise  nugatory, — left  the 
note  and  the  payment  of  the  money  without 
consideration.  The  charges  of  fraud  and 
misrepresentation  were  not  sustained.  The 
court  trying  the  case  found  that  the  defend- 
'  ants  acted  m  good  faith,  believing  that  they 
had  valid  homestead  entries.  Upon  these 
facts  the  trial  court  rendered  Judgment  for 
the  defendants,  dissolving  the  injunction, 
and  for  costs. 

The  principal  contention  is  that  the  note 
Is  wholly  without  consideration,— based  on 
the  eighth,  ninth,  and  twelfth  findings  of  the 
court  The  ei^uth  relates  entirely  to  the 
claim  of  the  bank  to  be  a  bona  fide  pur- 
chaser, without  notice  of  the  invalidity  of 
the  note.  The  ninth  finding  is  to  the  effect 
that  the  only  consideration  for  the  payment 
of  the  $400  and  giving  of  the  note  was  the 
abandoning  of  the  possession  of  the  land,  and 
the  relinquishment  of  their  homestead  entries 
thereof.  And  the  twelfth  finding  Is  that  the 
land  was  In  fact  a  part  of  the  grant  to  the 
railway  company;  that  is,  in  effect,  that  the 
homestead  entries  of  the  defendants  were 
Invalid,  and  that  they,  therefore,  at  the  time 
of  the  promise.  In  fact  had  no  claim  to  the 
land.  The  answer  to  this  position  is  that 
the  defendants  did  believe  that  they  had 
homestead  rights,  and  that  the  plaintiffs 
were  so  far  In  doubt  at  the  time  that  they 
preferred  to  compromise  on  the  terms  they 
did,  than  contest  the  validity  of  their  claim, 
and  thereby  induced  the  defendants  to  sur^ 
render  their  claims,  and  assume  a  different 
position  towards  the  property  than  they  had 
before.  The  settlement  of  the  disputed 
claim,  and  the  relinquishment  of  the  posses- 
sion and  the  entry,  although  invalid,  consti- 
tuted a  sufficient  consideration  to  sustain  the 
promise.  It  is  not  open  to  the  plaintiffs  In 
this  suit  to  investigate  the  question  whether 
those  entries  were  valid  or  not  The  Talldll^ 
of  the  contract  does  not  depend  upon  the  y&- 
lidity  of  these  entries,  or  upon  the  rightful- 
ness of  the  defendants'  possession  of  the  land 
thereunder.  Bank  v.  Geary,  6  Pet  114,  8 
L.  Ed.  60;  Keefe  v.  Vogel,  36  Iowa.  87;  Mc- 
Clure  y.  McClore,  100  Oal.  839,  84  Pac.  822; 
Lapham  ▼.  Head.  21  Kan.  332;  Hardesty  v. 
Service,  45  Kan.  9L*,  26  Pac.  29.  The  fact 
that  the  contract  is  an  improvident  one.  If 
such  it  be,  does  not  Justify  tbe  court  hn 
ignoring  it  The  transaction  was  in  entire 
good  faith.  The  plaintiffs  bad  legal  capacity 
therefor,  and  the  consideration   la  a  valid 
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one.  See.  also,  6  Am.  &  Eng.  Enc.  liaw  (2d 
Bui.)  711,  731,  732;  Honeyman  v.  Jarvla,  79 
111.  318.  The  findings  of  fact  sustain  tbe 
judgment  of  the  court,  and  It  is  therefore 
affirmed. 


STATE  T.  LASHELL. 
(Court  of  Appeals  of  Kansas,   Northern  De- 
partment, W.  D.     July  29,  law.) 

CRIMINAL    LAW— INTOXICATING     LIQUOR— UN- 
LAWFUL SALE— TRIAL,— BAILIFF-OATH— 
SUFFICIENCY- EVIDENCE. 

1.  In  a  prosecution  for  violation  of  the  pro- 
hibitory liquor  law,  a  police  judge  teKtitied 
"that  a  complaint  was  filed  in  his  office  char- 
ging the  defendant  with  Helling  intoxicating 
liquors  on  two  counts,  in  \'iolation  of  a  city 
ordinance,"  and  read  that  part  of  his  appear- 
ance docket  showinK  the  filing  of  the  complaint, 
the  entry  of  the  tine,  tbe  payment,  and  the 
disbursement  of  tbe  proceeds.  Held,  that  the 
evidence  was  irrelevant,  and  erroneously  admit- 
ted. 

2.  In  a  prosecution  for  violation  of  the  pro- 
hiUtory  liquor  law,  a  constable's  testimony  that 
he  bad  a  warrant  for  defendant's  arrest,  issued 
by  a  justice  of  the  peace,  and  that  he  went 
to  defendant's  residence,  followed  him  into 
the  country,  ran  after  him,  and  came  back  to 
town  with  him,  was  incompetent;  it  nowhere 
appearing  what  the  warrant  contained,  nor 
that  defendaut  knew  its  contents. 

3.  Code  Or.  Proc.  (Gen.  St.  1888)  §  2.S7,  pro- 
vides that  after  hearing  the  charge  the  jury 
may  retire  under  the  charge  of  an  offlccr, 
sworn  to  keep  them  together  in  some  private 
or  convenient  place,  without  food,  except  such 
as  the  court  shall  order,  and  not  to  permit  any 
person  to  speak  or  comuiuuicate  with  them, 
nor  to  do  so  himself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  thoy  have  agreed 
on  their  verdict,  and  return  them  into  court, 
or  when  ordered  by  the  court,  and  that  the 
oflScer  shall  not  communicate  the  state  of  their 
deliberations  to  any  person.  In  a  prosecution 
for  a  violation  of  the  prohibitory  liquor  law 
the  bailiff  having  charge  of  the  jury  took  the 
following  oath:  "You  do  solemnly  swear  that 
you  will  take  this  jury  in  charge,  and  keep 
them  together  in  some  convenient  place,  until 
they  have  agreed  upon  the  verdict  or  are  dis- 
charged by  the  court,  unless  otherwise  directed 
by  the  court;  that  you  will  not  suffer  any 
communication  to  be  made  to  them,  or  make 
any  yourself,  except  to  ask  them  if  thoy  have 
agreed  upon  their  verdict;  and  that  you  will 
not,  before  their  verdict  is  rendered,  communi- 
cate to  any  person  the  state  of  their  delibera- 
tions on  the  verdict  agreed  ui)on."  Held,  that 
the  oath  administered  was  not  sufflcient,  since 
it  did  not  follow  substantially  the  language  of 
the  statute;  that  it  could  not  be  cui-ed  by  a 
Hhowing  that  the  bailiff  did  all  that  a  iimpcr 
oath  would  have  required  him  to  do;  and  tbat, 
therefore,   defendant's  conviction  was  invalid. 

.Appeal  from  district  court,  Russell  county; 
Lee  Monroe.  Judge. 

AVilliam  La.«hcll  was  convicted  of  violat- 
ing the  prohibitory  liquor  law,  and  he  ap- 
peals.    Ilever.sed. 

Geo.  W.  Holland,  L.  B.  Beardsley,  and  B. 
H.  Tracy,  for  apiiellant.  X.  A.  Gomon,  H. 
L.  Pestana,  and  J.  C.  Ruppenthal,  for  tbe 
State. 

PER  CURIAM.  This  action  was  original- 
ly commenced  in  the  district  court  of  Rnssell 
county  by  an  iuCormatiou  filed  on  tbe  29tb 


day  of  May,  1890.  Tbe  information  charged 
William  r^ashell  and  one  Rene  Dutt,  a  co- 
defendant,  In  two  connts  with  tbe  violation 
of  what  la  commonly  known  aa  tbe  "Prohib- 
itory Liquor  Law,"  and  in  tbe  third  count 
with  maintaining  a  nuisance  In  a  certain 
room  In  a  building  situated  on  lots  17  and  18. 
in  block  68,  in  said  city  of  Russell.  On  tbat 
date  a  warrant  was  issued,  the  parties  were 
arrested,  and  certain  goods,  denominated  as 
"liquors,"  were  seized.  Afterwards,  on  the 
Otb  day  of  June,  appellant  and  Dutt  made 
their  motions— First,  to  discbarge  the  goods 
seized  by  tbe  sherllT;  second,  to  require  tbe 
state  to  be  limited  to  a  certain  number  of 
witnesses  on  its  part;  third,  to  quash  each 
count  of  tbe  information.  These  motions 
were  beard  in  order,  and  overruled.  Tbe 
defendants  pleaded  not  guilty,  and  separate 
trials  were  allowcil.  The  defendant  was 
tried  before  tbe  court  and  a  Jury.  The  Jury 
returned  a  verdict  finding  defendant  guilty 
as  charged  in  tbe  first  and  third  counts  of 
tbe  information.  The  defendant's  motion  for 
a  new  trial  and  motion  in  arrest  of  Judg- 
ment were  overruled.  Tbe  court  adjudged 
that  tbe  defendant,  upon  tbe  first  count,  pay 
a  fine  of  $100,  and  be  confined  in  tbe  Jail  of 
Russell  county  for  a  period  of  30  days:  on 
tbe  third  count,  tbat  be  pay  a  fine  of  $150, 
be  confined  in  the  Jail  for  a  period  of  90 
days,  and  tliat  be  pay  the  costs  of  the  pros- 
ecution, and  stand  committed  to  the  Jail 
until  the  fine  and  costs  are  fully  paid.  To 
the  several  rulings,  orders,  and  juclgmenls  of 
tbe  trial  court  the  defendant  duly  excepted. 
Tbe  defendant  made  his  bill  of  exceptions, 
and  now  presents  the  recoru  to  this  court 
for  review,  olIeKlug  error  in  tbe  proceedings 
of  the  trial  court. 

1.  Tliat  the  trial  court  erred  in  the  ad- 
mission of  incompetent  testimony.  Ilereiii 
complaint  Is  made  as  to  tlie  testimony  of  oue 
William  Richards,  police  Judge  of  tbe  city  of 
Russell.  This  party  was  called,  and  per- 
mitted to  testify  "that  a  complaint  was  filed 
in  bis  office  charging  the  defendant  with 
selling  Intoxicating  liquors  iqion  two  counts, 
in  violation  of  a  city  ordinance."  The  wit- 
ness was  permitted  to  i-ead  from  his  appear- 
ance docket  as  to  the  filing  of  the  complaint, 
tbe  entry  by  him  of  tbe  fine,  tbe  payment  of 
tbe  same,  and  tbe  disbursement  of  tlie  pro- 
ceeds. Complaint  is  also  made  tbat  one  Wil- 
liam Kirchofl*,  a  constable,  was  permitted  to 
testify  that  be  had  a  warrant  Issued  by  « 
Justice  of  the  peace  for  the  arrest  of  tbe  de- 
fendant; that  be  went  to  defendant's  resi- 
dence, followed  bim  into  the  country,  ran 
after  him,  and  came  back  to  town  wiib  him. 
Tber«>  is  no  evidence  as  to  what  the  warrant 
contained,  nor  tlmt  defendant  was  informe*! 
of  the  contents  thereof.  We  cannot  see  what 
bearing.  If  any,  such  testimony  had  upoti 
the  cbar.ce  under  consideration.  All  of  this 
testimony  was  incompetent  and  ought  not 
to  have  been  admltte<1. 

2.  It  is  contended  that  the  conrt  erred  In 
allowing  tbe  Jury  to  be  placed  in  charge  of 
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a  bailiff  not  legally  aworn.  Walter  Yander- 
bor  waa  deputy  sbeiifE,  and  acted  aa  ballllC. 
He  took  the  usual  oath  of  office  aa  deputy 
Bberlff.  Aa  bailiff  be  took  the  following  oath: 
*'Xoa  do  aolemnly  awear  that  you  vlll  take 
thla  Jury  in  charge,  and  keep  tbem  together 
In  aome  convenient  place,  until  they  hare 
agreed  upon  their  verdict  or  are  discharged 
by  the  court,  unless  otherwise  directed  by 
the  court;  that  you  will  not  suffer  any  com- 
munication to  be  made  to  them,  or  malce  any 
yourself,  except  to  ask  them  If  they  have 
agreed  upon  their  verdict;  and  that  yon  will 
not,  before  their  verdict  la  rendered,  com- 
municate to  any  person  the  state  of  their  de- 
liberations on  the  verdict  agreed  upon."  Sec- 
tion 237,  Code  Cr.  Proc  (Gen.  St  1889),  con- 
cerning the  oatb  to  be  administered  to 
bailiffs,  reada:  «*  •  •  After  bearing  the 
charge  the  Jury  may  •  •  •  retire  under 
the  charge  of  an  officer,  sworn  to  keep  tbem 
together  In  aome  private  or  convenient  place, 
without  food,  except  such  as  the  court  shall 
order,  and  not  permit  any  person  to  speak 
or  communicate  with  tbem,  nor  do  ao  blm- 
aelf,  unless  by  order  of  the  court,  or  to  ask 
tbem  whether  they  have  agreed  upon  their 
verdict,  and  return  tbem  Into  court  or  when 
ordered  by  the  court  The  officer  ahall  not 
communicate  to  any  person  the  state  of  tbeir 
deliberations."  It  appears  that  the  oath  ad- 
ministered was  not  that  prescribed  by  the 
statute.  The  oatb  to  be  administered  to  the 
bailiff  taking  charge  of  the  Jury  should  sub- 
stantially follow  the  language  of  the  statute. 
Ibe  state  Insists  that  no  harm  was  done, 
for  the  reaaon  that  the  bailiff  did  all  that 
the  proper  oath  requires  of  him  to  do.  Sup- 
pose the  oath  la  entirely  omitted;  would  the 
state  be  permitted  to  show  that  the  bailiff 
bad  complied  In  every  respect  the  same  as 
though  the  oath  had  been  administered?  We 
think  not  A  party  la  entitled  to  a  trial, 
when  accused  of  a  crime,  under  the  forms  of 
law.  The  state  baa  no  right  to  ask  for  the 
conviction  of  a  defendant  until  he  baa  been 
tried  under  the  forms  of  law.  State  t.  Mc- 
Cormick,  5T  Kan.  441,  46  Pac.  777. 

The  other  assignments  of  error  are  without 
merit  From  what  we  have  said,  it  follows 
that  the  court  erred  In  overruling  the  de- 
fendant's motion  for  a  new  trial.  The  Judg- 
ment Is  reversed,  and  a  new  trial  awarded 
All  the  Judges  concurring. 


ao  Kan.  A.  18) 

KKLLBY  V.  FORD  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.     Jane  15,  1900.) 
miALr-SUBMISSION  OP  INTSRROOATORiaS. 
In  an  action  to  recover  damuges  for  a  per- 
•onal  iujiirr  occnsioned  by  the  defendant  care- 
lessly,   neBligpiitly,    and    improperly    adjusting 
a   planing   machine,    in   consequence   of   which 
the  piaintifT's  band  waa  injured,  it  is  not  error 
(or  the  court  to  refuse  to  aulimit  to  the  jury, 
and  require  them  to  answer,  at  the  defendant's 
reqtiPKt.   the   quention,    "If   yon    find   that   the 
defendant  was  guUty  U  negligence  ia  adjust- 


ing the  machine,  atata  apadAcaUy  wkarein  he 
was  so  negligent." 
(Syllabus  by  the  Court) 

Brror  from  court  of  common  pleas,  Wyan- 
dotte county;  William  O.  Holt  Judge. 

Action  by  J.  H.  Ford  againat  John  B.  Kel- 
ley  and  another.  Judgment  for  plaintiff 
againat  John  B.  Kellej,  and  be  brings  error. 
Affirmed. 

Edwin  8.  McAnany  and  Samuel  Maber, 
for  plaintiff  In  error.  Cowden  &  Snell  and 
Morse  &  Morse,  for  defendanta  in  error. 

MAHAN,  P.  J.  '  This  ia  an  action  by  Ford 
against  Kelley  &  Kelley  to  recover  damagea 
occasioned  by  the  negligence  of  the  defend- 
ants In  operating  a  planing  machine  in  the 
factory  of  the  Keileys.  The  charge  of  neg- 
ligence la  that  John  R.  Kelley  careleasly, 
negligently,  and  Improperly  adjusted  aald 
machine,  by  reaaon  of  wblcb  negligent  act 
the  plaintiff  waa  injured.  The  answer  waa 
a  general  denial,  and  a  plea  of  contributory 
negligence.  There  was  a  trial  by  a  Jury, 
and  a  Judgment  for  the  plaintiff  againat 
John  R.  Kelley  only. 

There  are  two  assignments  of  error.  Tba 
first  la  that  the  court  refuaed  to  submit  to 
the  Jury,  and  require  tbem  to  answer,  the 
((blowing  Interrogatory:  "If  you  find  that 
the  defendant  was  guilty  of  negligence  In 
adjusting  the  machine,  state  specifically 
wherein  he  was  ao  negligent"  The  second 
assignment  of  error  ia  that  the  court  OTer< 
ruled  the  motion  for  a  new  trial,  and  un- 
der thla  aasignment  It  is  contended  that  tbe 
evidence  Is  sufficient  to  sustain  the  verdict 
and  Judgment  While  this  question  might 
have  been  submitted  to  the  Jury  for  their 
consideration,  It  waa  not  error  to  refuse  it; 
nor  would  it  have  been  error  to  have  re- 
fused to  require  tbe  Jury  to  answer  the 
question  bad  tbey  failed  therein. 

There  waa  no  Issue  raised  upon  tbe  plead- 
ings or  uiMn  tbe  trial  aa  to  wherein  John  R, 
Kelley  was  negligent  in  adjusting  tbe  ma- 
chine. Tbe  question  is  more  in  tbe  char- 
acter of  a  cross-examination  of  the  Jury.  It 
waa  not  necessary  that  the  plaintiff  abow  In 
the  first  instance,  or  at  all.  In  what  specific 
particular  the  machine  waa  not  properly  ad- 
Justed.  And.  again,  It  waa  requiring  the  Ju- 
ry to  state  upon  what  evidence  they  deter- 
mined a  particular  fact  which  was  in  Issue. 
This  cannot  be  exacted  of  a  Jury  through 
special  findings;  nor  can  a  Jury  be  cross- 
examined  by  aid  of  apecial  findings,  under 
the  provisions  of  the  Code  In  relation  there- 
to. It  la  alleged,  and  the  evidence  disclosed 
the  fact  that  the  planing  machine  waa  ad- 
Justed  by  tbe  use  of  wheels  at  the  sides  of 
tbe  table  on  which  the  planing  knives  oper- 
ated, so  that  tbe  tables  on  which  tbe  lum- 
ber rested  when  being  planed  were  raised 
and  lowered  to  suit  the  requirements  of  tbe 
occasion.  Whether  It  was  the  raising  of 
one  table  or  the  raising  of  another,  or  the 
lowering  of  one  or  tbe  lowering  of  anotlier. 
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was  Immaterial.  The  question  was,  did  the 
defendant  improperly  and  negligently  adjust 
the  machine?  and  not  how  he  did  it.  How 
he  did  it  was  not  an  issue,  direct  or  col- 
lateral; and  it  Is  only  upon  Issues  raised 
by  the  pleadings,  or  upon  the  trial  collateral- 
ly under  the  Issues  made  by  the  pleadings, 
that  a  party  has  a  right  to  require  special 
Interrogatories  put  to  the  Jury.  This  posi- 
tion is  illustrated  and  supported  by  the  fol- 
lowing decisions:  Railroad  Co.  t.  Lannigan, 
56  Kan.  109,  42  Pac.  343;  Railway  Cow  v. 
Reynolds,  31  Kan.  136,  1  Pac.  150;  Same  v. 
Holley,  30  Kan.  465,  1  Pa#.  130;  Banlc  v. 
Fecit,  8  Kan.  068;  City  of  Wyandotte  v. 
White,  13  Kan.  101;  Bickford  t.  Champlin, 
3  Kan.  App.  681,  44  Pac.  J)01. 

There  is  sufficient  evidence  to  sustain  the 
verdict,  and  the  motion  for  a  new  trial  was 
properly  overruled.  The  Judgment  is  af- 
firmed. 


(10  KbilApp.  JW) 

STATE  T.  GOFF. 
(Court  of  Appeals  of  Kansas,  Xorthom  Depart- 
ment, W.  D.     June  5,  1809.) 

CRIMINAL  LAW— DEFECTIVE  INFORMATION- 
WAIVER— REFUSAL  TO  TESTIFY— INSTRUC- 
TIONS —  INTOXICATING  LIQUOR  —  ILLEGAL 
SALE. 

1.  Where  a  defendant  in  a  nilFdemeanor  vol- 
untarily eiitors  into  a  vocoKnizance  for  his  ap- 
pearance at  a  KubseqHPnt  term,  without  nialviiig 
any  objection  to  the  sufficiency  of  the  warrant, 
the  ftnfflcienoy  of  the  information,  or  the  reri- 
fication  thereof,  he  waives  any  supposed  de- 
fects in  the  verification,  or  irregularity,  if  any, 
in  the  issuanc-e  of  the  warrant. 

2.  Whore  the  defendant  neirlects  or  refuses 
to  testify,  it  is  not  error  for  the  court  to  refuse 
to  instruct  the  jury:  "The  fact  that  the  de- 
fendant did  not  testify  in  this  cause  should  not 
lie  considered  by  tiic  jury  to  affect  his  inno- 
cence or  guilt." 

3.  It  is  not  error  for  the  court  to  refuse  to 
(five  an  instruction,  at  tlie  request  of  the  de- 
fendant, which  correctly  states  the  law,  where 
such  instruction  is  not  applicable  to  the  testi- 
mony offered  upon  the  trial. 

4.  In  a  pros(>cution  under  the  pi-ohibitory  liq- 
uor law.  it  is  not  necessary  that  the  prosecu- 
tion in  the  first  instance  prove  that  defendant 
did  not  have  a  permit  to  sell  intoxicating  liq- 
uors for  the  excepted  pm-poses. 

5.  It  is  error  for  a  court  to  give  an  iuHtruc- 
tion  which  correctly  states  the  law  applicable 
to  a  nuisance,  where  such  instruction  permits 
the  jury  to  find  the  defendiiut  (juilt.v  of  main- 
tainini;  a  nuisance  by  means  other  than  those 
embodied  in  the  complaint. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Graham  coun- 
ty; C.  W.  Smith,  Judge. 

Thomas  F.  (Joff,  Jr.,  was  convicted  of  un- 
lawful sale  of  intoxicating  liquors,  and  he  ap- 
peals.   Aitirmed  in  part. 

H.  J.  Harwi  and  W.  M.  Roberts,  for  appel- 
lant   G.  W.  Jones,  for  the  State. 

McKLUOY,  .T.  George  W.  Jones,  county 
attorney  of  Graham  county,  on  March  14, 
1899,  fUed  in  the  ottlce  of  the  clerk  of  the 
district  court  of  that  county  an  information 
charging  Thomas  F.  Goff,  Jr.,  in  seven 
counts,  with  the  unlawful  sale  of  Intoxicat- 


ing liquors,  and  In  one  count  with  the  main- 
taining a  common  nuisance  under  the  pro- 
hibitory liquor  law.  The  first  count  reads: 
"I,  the  undersigned,  county  attorney  of  said 
county,  in  the  name,  by  the  authority,  and 
on  behalf  of  the  state  of  Kansas,  give  in- 
formation that  Thomas  F.  Goff,  Jr.,  at  the 
county  of  Graham,  in  the  state  of  Kansas, 
on  the  3d  day  of  November,  A.  D.  1898. 
without  having  procured  from  the  probate 
Judge  of  said  county  any  permit  to  sell  In- 
toxicating liquors,  did  then  and  there  un- 
lawfully sell  and  oarter  spirituous,  malt, 
vinous,  fermented,  and  other  Intoxicating 
liquors,  contrary  to  the  statutes  in  such  cas- 
es made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Kansas."  The 
otiier  six  counts  of  the  information  were  the 
same,  except  the  date  of  the  sale.  The 
eighth  count  reads:  "And  I  do  further  give 
the  court  to  understand  and  be  Informed 
that  the  said  Thomas  F.  Goff,  Jr..  at  and  in 
a  certain  two-story  frame  building  situated 
on  the  south  side  of  Main  street,  in  the  city 
of  Hill  (Sty,  Kan.,  on  the  east  twenty-one 
feet  of  lot  19,  In  bioclc  18,  In  the  original 
town,  now  city,  of  Hill  City,  in  said  Graham 
county,  in  the  state  of  Kansas,  did,  at  the 
resiiective  dates  of  the  several  offenses  here- 
inbefore charged,  then  and  there  have  and 
l<eei>  in  his  possession  there,  and  then  and 
there  used  and  employed  the  same,  in  and 
about  and  for  the  commission  of  the  said 
offcu-ses.  and  then  and  there  did  at  said 
dates  and  still  does  there  keep  and  have  in 
his  po.sscKsiuu  for  the  purpose  of  being  and 
employing,  and  uses  aud  employs  the  same, 
in  and  about  and  for  the  purpose  of  keeping 
there  an  unlawful  place  for  the  unlawful 
sale  and  keeping  for  unlawful  sale  of  in- 
toxicating iitiuors  to  be  used  as  beverages, 
and  not  for  medical,  scientific,  nor  mechan- 
i<'al  i)urposes,  <-ertain  property,  intoxicating 
liquors,  aud  vessels  in  his  i>ossession  kept, 
to  wit.  certain  barrels,  uoxes,  kegs.  Jugs, 
aud  bottles," 

The  information  was  verified  before  the 
clerk  of  the  district  court  as  follows: 

"State  of  Kausas,  Graham  County— ss.:  I 
do  solemnly  swear  that  the  allegations  set 
forth  in  counts  numbered  first,  second,  third, 
auu  eighth  in  the  within  information  are 
true;   so  help  me  God.    T.  J.  Gamett." 

"State  of  Kansas,  (irabam  County— s«.:  I 
do  solemnly  swear  that  the  allegations  set 
forth  in  the  within  information  are  true, 
to  the  best  of  my  information  and  belief; 
so  help  me  God.  George  W.  Jones,  County 
Attorney." 

A  warrant  was  duly  issued,  and  placed  in 
the  hands  of  the  sheriff.  The  defendant 
was  arrested,  and  afterwards,  on  the  15th 
day  of  March,  1800,  entered  into  a  recogni- 
zance for  his  appearance  at  the  next  term 
of  court,  and  was  released  from  custody 
under  the  warrant  of  arrest.  The  defend- 
ant, on  May  10th  thereafter,  filed  his  motion 
to  quash  the  warrant  of  arrest  for  the  rea- 
son (1)  that  the  warrant  of  arrest  was  not 
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Issned  upon  probable  cause,  supported  by 
the  oath  or  affirmation  of  any  pereon;  (2) 
the  warrant  of  arrest,  so  far  as  It  relates 
to  the  search  and  seizure  of  property.  Is 
void,  for  the  reason  that  It  does  not  par- 
ticularly describe  the  property  to  be  seized. 
The  motion  to  quash  was  orerruled.  The 
defendant  thereafter  moved  the  court  to 
quash  the  information  for  the  reasons  (1) 
that  the  facts  stated  do  not  constitute  a 
public   offense;    (2)   misjoinder  of  ofTenses; 

(3)  that  the  Information  is  bad  for  duplicity; 

(4)  that  the  eighth  count  does  not  particu- 
larly describe  the  property  to  be  seized;  (6) 
that  the  fourth,  fifth,  sixth,  and  seventh 
counts  are  not  supported  by  the  oath  or 
affirmation  of  any  person.  This  motion  was 
ovpmilert.  The  defendant  was  arraigned, 
refused  to  plead,  and  the  court  ordered  a 
plea  of  "Not  guilty"  to  be  entered.  A  trial 
was  had  at  the  May  term,  1889,  which  re- 
sulted In  the  conviction  of  defendant  upon 
the  first,  second,  third,  fourth,  seventh,  and 
eighth  counts  of  the  information.  The  de- 
fendant filed  motions  for  new  trial  and  in 
arrest  of  Judgment,  which  were  overruled. 
The  court  sentenced  the  defendant  to  pay  a 
fine  of  $100.  that  be  be  confined  in  the  coun- 
ty Jail  of  Graham  county  for  30  days  un- 
der each  count  of  the  Information  upon 
which  conviction  was  had,  that  he  pay  the 
costs  of  the  prosecution,  and  that  he  stand 
committed  to  the  Jail  until  the  fine  and  costs 
were  paid.  The  defendant  prosecutes  an 
appeal.  The  appellant  Insists  that  the  pro- 
ceedings In  the  trial  were  erroneous,  as  fol- 
lows: 

1.  The  first,  second,  and  third  assign- 
ments of  error  present  but  one  question; 
that  is,  upon  the  sufficiency  of  the  verifica- 
tion to  the  complaint.  The  defendant  was 
arrested  on  March  15,  1880,  at  which  time 
he  voluntarily  entered  into  a  recognizance 
for  his  appearance  at  the  next  regular  term 
of  the  district  court  for  Graham  county, 
and  was  released.  The  motion  to  quash  the 
warrant  was  filed  on  May  15,  1806.  The  de- 
fendant was  not  under  arrest  at  the  time  he 
made  his  motion  to  quash  the  warrant  The 
warrant  had  spent  Its  force,  and  had  been 
returned  by  the  sheriff.  He  was  no  longer 
held  by  reason  of  the  warrant  The  de- 
fendant was  under  recognizance  to  appear 
at  court  but  he  entered  into  that  volun- 
tarily. When  he  entered  into  a  recogni- 
zance for  his  appearance,  without  making 
any  objection  to  the  sufficiency  of  the  war- 
rant the  sufficiency  of  the  information,  or 
the  verification  thereof,  he  waived  the  sup- 
posed defects  in  the  verification,  and  the  ir- 
regularity, if  any,  in  the  Issuance  of  the 
warrant.  State  v.  Longton,  35  Kan.  375,  11 
Pac.  163;  Same  v.  Stredder,  3  Kan.  App. 
C31,  44  Pac.  34. 

2.  It  is  contended  that  the  court  erred  in 
refusing  to  give  instructions  requested  by 
the  defendant.  The  instructions  requested 
by  the  defendant  of  which  complaint  Is 
made  are  as  follows:  i 


(1)  "The  fact  that  the  defendant  did  not 
testify  In  this  cause  should  not  be  construert 
by  the  Jury  to  affect  his  innocence  or  guilt." 
This  instruction  presents  a  question  which 
has  been  largely  considered  by  the  courts  of 
various  states.  Edward  Thompson,  in  his 
Encyclopedia  of  Pleading  and  Practice  (vol- 
ume 11,  p.  351),  says:  "In  some  Jurisdic- 
tions it  l8  made  the  duty  of  the  court  to  in- 
struct the  Jury  that  no  inference  of  the  de- 
fendant's guilt  is  to  be  drawn  from  his  fail- 
ure to  testify,  and  it  would  seem  that  no 
request  for  such  an  Instruction  is  necessa- 
ry; in  others,  the  giving  of  such  an  instruc- 
tion Is  proper,  but  not  necessary.  In  the  ab- 
sence of  a  request  therefor.  In  some  Juris- 
dictions, because  of  the  peculiar  wording  of 
the  statutes,  it  has  been  held  erroneous  to 
refuse  an  instruction  that  no  presumption  of 
guilt  should  be  indulged  against  the  defend- 
ant on  account  of  his  failure  to  testify,  and 
in  others  it  has  been  held  proper  to  Instruct 
that  such  failure  raises  no  presumption 
against  the  accused.  On  the  other  band, 
the  statutes  of  some  states  have  been  so  con- 
strued as  to  prohibit  the  court  from  char- 
ging that  a  neglect  or  refusal  of  the  accused 
to  testify  does  not  create  any  presumption 
against  him.  These  courts  take  the  view 
that  the  trial  Judge  should  say  nothing 
whatever  in  regard  to  the  matter."  Section 
218,  Code  Cr.  Proc.  (Gen.  St  1897),  reads: 
"The  neglect  or  refusal  of  the  person  on 
trial  to  testify,  or  of  a  wife  to  testify  in 
behalf  of  her  husband,  shall  not  raise  any 
presumption  of  guilt,  nor  shall  that  circum- 
stance be  referred  to  by  any  attorney  pros- 
ecuting In  the  case,  nor  shall  the  same  be 
considered  by  the  court  or  Jury  before  whom 
the  trial  takes  place."  This  statute  is  very 
similar  to  that  of  Missouri,  which  reads 
(section  4219,  art.  7,  c  48,  Rev.  St  Mo.): 
"If  the  accused  shall  not  avail  himself  or 
herself  of  his  or  her  right  to  testify,  or  of 
the  testimony  of  the  wife  or  husband,  on 
the  trial  in  the  case,  it  shall  not  be  con- 
strued to  affect  the  innocence  or  guilt  of  the 
accused,  nor  shall  the  same  raise  any  pre- 
sumption of  guilt,  nor  be  referred  to  by  any 
attorney  in  the  caae,  nor  be  considered  by 
the  court  or  Jury  before  whom  the  trial 
takes  place."  Under  this  Missouri  statute, 
It  has  been  held  that  the  trial  court  prop- 
erly refused  to  give  a  similar  Instruction. 
State  v.  Robinson,  117  Mo.  663,  23  S.  W. 
1066.  We  are  inclined  to  think  that  our 
statute  is  substantially  like  that  of  Missouri, 
and  that  the  court  properly  refused  to  give 
this  instruction.  The  neglect  or  refusal  of  a 
person  on  trial  to  testify  shall  not  raise  any 
presumption  of  guilt,  nor  shall  that  circum- 
stance be  referred  to  by  any  attorney  pros- 
ecuting in  the  case,  nor  shall  the  same  be 
considered  by  the  court  or  Jury  before  whom 
the  trial  takes  place.  This  is  plain:  The 
court  shall  not  consider  the  matter;  the  Jury 
shall  not  consider  the  same.  How  can  the 
court  instruct  upon  a  matter  which  it  can- 
not consider?    Why  instruct  the  Jury  upon 
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&  qoeBtion  wblch  It  cannot  take  Into  con- 
sideration? The  Instruction  was  properly  re- 
fused. 

v2)  "The  court  Instructs  tlie  Jury  tliat  you 
are  not  autliorized  by  law  to  arbitrarily  re- 
ject, -n-ithout  cause  or  reason,  tlie  testimony 
of  any  witness,  but  It  is  your  duty  to  care- 
fully examine,  and,  so  far  as  possible,  bar- 
monlze,  all  the  testimony  in  the  case  upon 
the  basis  of  truth,  but,  if  you  are  unable  to 
do  this,  then  you  are  authorized  to,  and  it  is 
your  duty  to,  reject  such  of  it  as  you  think 
not  entitled  to  credit  And  In  considering  the 
testimony  you  should  not  draw  any  unfair  In- 
ference or  unjust  conclusions  against  the  de- 
fendant because  of  any  failure  or  omission 
on  his  part  to  offer  any  particular  kind  of 
evidence,  but  be  should  be  tried  alone  upon 
the  facts  proved.  You  are  to  found  your 
verdict  on  the  testimony  delivered  by  the 
witnesses  upon  the  witness  stand,  and  are 
not  to  supplement  it  with  some  otlier  fact 
that  you  may  think  exists,  but  which  has 
not  been  proven."  It  is  apparent  that  this 
Instruction  would  be  very  proper  under  some 
circumstances.  For  instance,  in  a  case 
where,  from  conflicting  testimony,  a  party 
should  apprehend  that  for  some  reason  por- 
tions of  his  testimony  might  be  arbitrarily 
rejected  by  the  jury  without  sufficient  ex- 
cuse. In  the  case  at  bar,  the  defendant  In- 
troduced no  testimony;  he  had  no  witnetises 
nor  testimony  to  be  protected  from  arbitrary 
rejection  by  the  jury;  there  was  no  conflict 
In  the  testimony;  there  was  no  just  ground 
for  the  defendant  to  apprehend  that  testi- 
mony would  be  arbitrarily  rejected;  he  liad 
offered  none;  there  was  no  conflict  in  the 
testimony  to  be  harmonized  by  the  jury; 
hence  there  w^as  no  necessity  for  an  instruc- 
tion as  to  how  to  harmonize  conflicting  tes- 
timony. The  Instruction  was  not  applicable 
to  the  testimony,  and  was  properly  refused. 

3.  That  the  court  erred  in  instructing  the 
jury: 

(1)  "The  necessary  elements  constituting 
the  crime  charged  In  the  first,  second,  third, 
fourth,  fifth,  sixth,  and  seventh  counts  of 
the  Information,  and  whicii  must  be  proven 
by  the  evidence  beyond  a  reasonable  doubt 
to  justify  a  conviction  under  any  of  x'iiem, 
are— First,  that  the  defendant  unlawfully 
sold  some  kind  of  Intoxicating  liquors;  sec- 
ond, that  he  sold  it  within  Graham  county, 
Kansas;  third,  that  such  sale  or  sales  were 
made  some  time  within  two  years  just  prior 
to  the  14th  day  of  March,  ISOil."  The  con- 
tention here  made  is  that  the  Instruction  is 
erroneous,  for  the  reason  that  it  eliminates 
entirely  the  necessity  of  the  state  proving 
tliat  the  defendant  did  not  have  a  permit 
from  the  i)robate  judge  to  sell  intoxicating 
li(luors.  The  court  committed  no  error  in 
giving  this  instruction.  It  Is  not  necessary 
that  the  prosecution  In  the  first  Instance 
prove  tliat  the  defendant  did  not  have  a  per- 
mit to  sell  Intoxicating  l!(|Uors  for  the  ex- 
cepted purposes.  Section  47,  c.  101.  (!en.  St. 
ISO",  rea<l8:    "•    •    •    It  shall  not  be  nec- 


essary In  the  first  instance  for  the  state  to 
prove  that  the  party  charged  did  not  have  a 
permit  to  sell  Intoxicating  liquors  for  the 
excepted  purposes.  •  •  •"  State  v.  Crow, 
53  Kan.  002,  37  Pac.  170. 

(2)  "If  one  keeps  a  place  where  the  pub- 
lic generally  is  permitted  to  resort  for  the 
purpose  of  obtaining  intoxicating  liquors  to 
be  used  as  a  beverage,  and  the  public  gen- 
erally do  resort  to  such  place  for  such  pur- 
pose, and  the  liquors  are  delivered  by  the 
keeper  thereof  to  such  persons  as  do  resort 
to  the  place  for  that  purpose,  and  such  liq- 
uors are  drank  in  the  premises  with  the 
knowledge  and  consent  of  the  keeper,  such 
facts  are  evidence  from  which  a  jury  would 
be  justified  In  inferring  that  such  place  is  a 
common  nuisance,  under  the  prohibitory  liq- 
uor law."  Section  30.  c.  101,  Gen.  St  18»7, 
reads:  "All  places  where  intoxicating  liq- 
uors are  manufactured,  sold,  bartered  or 
given  away  in  violation  of  any  of  the  provi- 
sions of  this  act  or  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drinking 
intoxicating  liquors  as  a  beverage,  or  where 
intoxicating  liquors  are  kept  for  sale,  barter 
or  delivery  in  violation  of  this  act,  are  here- 
by declared  to  be  common  nuisances. 
•  •  »"  xhe  eighth  count  of  the  informa- 
tion charges  only  under  the  first  and  third 
subdivisions  of  the  statute,  defining  a  nui- 
sance. There  is  no  attempt  to  charge  un- 
der the  second  8UI>dlvlslon,  "or  where  such 
persons  are  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors  as  a 
beverage."  This  instruction  was  therefore 
erroneous.  State  v.  Nye,  32  Kan.  201,  4 
Pac.  1.S4;  Same  v.  Burkett  51  Kan.  175,  32 
Pac.  925. 

4.  The  next  contention  is  that  the  verdict 
of  the  jury  Is  contrary  to  the  law  and  evi- 
dence. It  Is  here  contended  that  there  is  no 
evidence  as  to  what  county  the  several  of- 
fenses were  committed  in,  and  that  there  is 
no  evidence  as  to  whether  or  not  the  de- 
fendant had  a  permit  to  sell  intoxicating  liq- 
uors. We  have  already  noted  sutHcIently 
the  latter  contention.  We  have  examiue<I 
the  evidence  very  carefully  tending  to  show 
in  what  county  the  several  sales  of  liquors 
were  made.  We  think  that  there  was  an 
abundance  of  testimony  from  which  the  ju- 
ry might  properly  find  that  the  offenses 
were  committcKl  in  (iraham  county.  As  to 
the  conviction  upon  the  eighth  count,  how- 
ever, there  Is  a  total  lack  of  evidence  to 
show  that  the  sales  were  made  in  a  two- 
story  frame  building  situated  upon  the  south 
side  of  Main  street  In  Iliil  City,  Kan.,  on 
the  east  21  feet  of  lot  10,  In  block  IS.  in  the 
oriirlnal  town,  now  city,  of  Hill  City,  in 
Graham  county,  state  of  Kansas.  There  is 
therefore  a  lack  of  evidence  to  support  the 
conviction  of  the  defendant  on  tlie  eighth 
count  of  the  information.  From  what  we 
have  said.  It  follows  that  the  court  properly 
overruled  the  motion  for  a  new  trial  as  to 
the  first  secoml,  third,  fourth,  fifth,  and 
seventh    counts   of    the    information.     The 
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court  erred  in  overrnUng  tbe  motion  for  a 
new  trial  upon  the  eighth  count  of  tbe  In- 
formation, for  the  reasons  hereinbefore  stat- 
ed. The  judgement  of  conviction  will  be  af- 
firmed as  to  the  first,  second,  third,  fourth, 
fifth,  and  seventh  counts  of  tbe  Information, 
and  a  new  trial  awarded  upon  the  eighth. 
The  costs  In  this  court  are  taxed,  one-sev- 
enth to  tbe  state,  and  six-sevenths  to  the  ap- 
pellant.   All  the  Judges  concurring. 


((«  Kan.  104) 


STATE  V.  GOFF. 


(Supreme  Court  of  Kansas.    June  9.  1900.) 

CRIMINAL    LAW— INSTRUCTIONS— FAILURE    OF 
ACCUSED  TO  TESTIFY. 

In  the  trial  of  a  criminal  case  in  which  the 
defendant  fails  to  testify,  it  is  error  for  tbe 
court  to  refuse  to  instruct,  if  requested  by  him, 
tliat  "the  fact  that  the  defendant  did  not  tes- 
tify in  this  cause  should  not  be  construed  to 
affect  liis  innocence  or  guilt." 
(Syllabus  by  the  Court.) 

Commissioners'  decision.  Appeal  from 
court  of  appeals.  Northern  department.  West- 
ern division. 

Thomas  F.  Goff  was  convicted  of  a  misde- 
meanor. From  a  Judgment  of  the  court  of 
appeals  (61  Pac.  680)  afllrming  the  same,  de- 
fendant appeals.    Keversed. 

W.  M.  Rouerts  and  H.  J.  Harwi,  for  ap- 
pellant. A.  A.  Godard,  Atty.  Gen.,  and  G. 
AY.  Jones,  Co.  Atty.,  for  the  State. 

DOSTER,  G.  J.  This  Is  an  appeal  from  a 
Judgment  of  conviction  of  a  misdemeanor. 
We  ordered  a  certification  of  the  case  from 
the  court  of  appeals  In  order  to  give  consid- 
eration to  the  question  whether  it  was  the 
duty  of  the  trial  court,  upon  defendant's  re- 
quest, to  give  to  the  Jury  tbe  following  in- 
struction: "The  fact  that  the  defendant  did 
not  testify  In  this  cause  should  not  be  con- 
strued to  affect  his  Innocence  or  guilt"  In 
this  case  the  court  of  appeals  for  the  North- 
ern department  held  that  a  refusal  to  give 
this  instruction  was  not  error.  The  court  of 
appeals  for  the  Southern  department  In  State 
v.  Evans  iKan.  App.)  58  Pac.  240,  made  a  con- 
trary holding.  Crim.  Code  (Gen.  St  1889)  i 
216,  after  declaring  the  competency  of  de- 
fendants In  criminal  cases  and  tbeir  wives 
to  testify,  further  provides  •that  the  neglect 
or  refusal  of  the  person  on  trial  to  testify, 
or  of  a  wife  to  testify  in  behalf  of  her  hus- 
band, shall  not  raise  any  presumption  of 
guilt,  nor  shall  that  circumstance  be  referred 
to  by  any  attorney  prosecuting  in  the  case, 
nor  shall  the  same  be  considered  by  tbe 
court  or  Jui-y  before  whom  the  trial  talces 
place."  Section  215a  also  declares:  "If  the 
accused  shall  not  avail  himself  of  his  right 
to  testify  In  any  case,  it  shall  not  be  con- 
strued to  affect  his  innocence  or  guilt"  Is 
it  the  duty  of  the  court,  upon  the  defendant's 
request,  to  instruct  the  Jury  in  accord  with 
the  above-quoted  statutory  provisions?    We 


think  it  is.  Is  section  215,  above  quoted,  in 
the  nature  of  a  limitation  upon  tbe  power 
of  the  Judge  in  tbe  matter  of  instructions, 
or  does  it  require  of  him  the  performance  of 
a  duty  as  to  instructions  when  requested  by 
the  defendant?  We  thinii  it  does  the  latter. 
It  is  a  fact  that  it  is  always  within  the  pow- 
er of  a  defendant  accused  of  crime  to  give  ex- 
culpatory evidence  in  his  behalf.  It  Is  a 
fact  that  bis  failure  to  do  so  will  be  noticed, 
commented  upon,  and  considered  by  others, 
unless  they  are  under  a  legal  or  sworn  duty 
to  not  do  so.  The  very  object  of  the  statute 
was  to  guard  as  well  as  could  be  against  the 
consequences  of  these  well-linown  facts; 
hence  It  was  provided  that  they  should  not 
be  commented  upon  by  the  prosecuting  at- 
torney, nor  considered  by  the  court  or  Jury,— 
that  is,  not  considered  to  the  prejudice  of  the 
defendant.  But  how  shall  the  right  of  the 
defendant  be  guarded  against  that  natural 
suspicion  of  the  Jury  aroused  by  his  failure 
to  testify,  unless  tbe  law  governing  the  Ju- 
ry's duty  be  explained  to  them  by  the  court? 
The  statute  does  not  say  that  the  defendant's 
failure  to  testify  shall  not  be  commented  on 
by  the  court,  but  It  says  that  it  shall  not  be 
considered  by  it,— that  is,  it  shall  not  be 
taken  into  account  against  the  defendant,— 
not  that  the  court  shall  not  guard  tbe  de- 
fendant's rights  against  adverse  criticism  and 
consideration  by  others.  If  the  statute  were 
to  tie  construed  in  accordance  with  tbe  theory 
of  tbe  state,  it  would  utterly  fail  in  at  least 
one,  if  not  all,  of  Its  provisions.  Suppose  the 
county  attorney.  In  disregard  of  the  prohibi- 
tion upon  him,  should  refer  to  the  circum- 
stance of  the  defendant's  failure  to  testify, 
and  suppose  the  court  as  in  duty  bound, 
should  interfere  to  check  him,  and  should 
oi-der  him  to  desist  and  should  instruct  tbe 
Jury  to  give  no  heed  to  his  remarks  in  that 
respect,  the  court  would  be,  of  necessity, 
considering  the  defendant's  failure  to  testify. 
It  would  be,  however,  considering  it  with  a 
view  to  the  protection  of  his  legal  rights: 
but  under  the  theory  of  the  state,  the  very 
duty  thus  performed  would  involve  an  error 
of  law.  Tbe  decisions  of  the  courts  are  not 
all  uniform  upon  the  question.  In  State  v. 
Robinson.  117  Mo.  663,  23  S.  W.  1066,  and 
Slate  V.  Pearce,  66  Minn.  226,  57  N.  W.  (»l'. 
1065,  the  refusal  to  give  the  instruction  upon 
defendant's  request  was  held  not  to  be  er- 
ror. A  contrary  holding  was  made  in  Far- 
rell  V.  People,  133  Dl.  244,  24  N.  E.  423.  In 
Matthews  v.  People,  6  Colo.  App.  456,  41  Pac. 
839;  People  v.  Flynn,  73  Ceu.  513,  15  Pac. 
102;  Foxwell  v.  State,  C3  Ind.  339;  and  Mets 
V.  State,  46  Neb.  547,  65  N.  W.  190,— it  was 
held  to  not  be  error  for  the  court  in  the  lack 
of  a  request  by  defendant,  to  fail  to  give  the 
instruction.  The  logic  of  these  decisions  and 
tbe  language  of  the  opinions  are  to  the  effect 
that  the  court's  faUure  to  ins:ruct  if  request- 
ed by  tbe  defendant  would  have  been  error. 
Some  other  claims  of  error  are  made  by  the 
appellant  but  they  are  not  well  taken.  How- 
ever, tor  tbe  reasons  above  given,  the  judg- 
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luent  of  both  the  conrt  of  appeals  and  the 
district  court  are  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


(SI  Kan.  18S) 

PITZWATER  et  al.   v.   NATIONAL  BANK 

OF  SENECA  et  al. 

(Supreme  Oourt  of  Kansas.    July  7,  1900.) 

ACTION  AGAINST  CORPORATION— INTERVEN- 
TION BY  STOCKHOLDERS. 
The  stockholdors  of  a  corporation  who  al- 
lege that  their  compauy  has  a  valid  deffu.se  to 
a  suit  brought  against  it,  but  which  its  manag- 
ing officers  wrongfully  or  fraudulently  rcfiiRc  to 
mnkp.  are  entitled  to  intervene  in  the  suit  and 
defend  for  the  company,  upon  their  tender  of 
an  answer  stating  valid  matters  of  defense  to 
the  action,  and  the  making  of  a  showing,  by 
evidence,  of  reasonable  grounds  to  believe  that 
such  defense  can  be  finally  proved  upon  a  trial 
of  the  ease,  and  that  the  oillcers  whos*-  duty  is 
to  make  it  are  wrongfully  or  fraudulently  refus- 
ing to  do  so. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Nemaha  county; 
William  I.  Stuart,  Judge. 

Action  by  the  National  Bank  of  Seneca 
against  the  State  Bank  of  Seneca  and  oth- 
ers. E.  C.  Fitzwater  and  others,  stockhold- 
ers of  the  state  bank,  petitioned  to  inter- 
vene. From  au  order  refusing  the  same, 
they  bring  error.    Reversed. 

S.  K.  Woodworth,  for  plaintiffs  in  error. 
Wells  &  Wells  and  R.  M.  Emery,  for  defend- 
ants in  error. 

DOSTEH,  C.  J.  In  this  cose  proceedings 
in  error  hare  been  instituted  to  reverse  an 
order  of  the  court  below  overruling  tlie  mo- 
tion of  certain  stockholders  in  a  banking 
corporation  to  intervene  in  a  suit  brought 
against  their  company,  and  to  defend  the 
action  against  it.  The  grounds  of  the  mo- 
tion to  intervene  were  that  the  company  was 
not  liable  to  the  action  brought  against  it, 
and  that  its  directors  and  managing  officers 
wrongfully  and  fraudulently  refused  to  de- 
fend. The  facts  were  that  the  State  Bank 
of  Seneca,  a  banking  institution  organized 
under  the  laws  of  this  state,  undertook  to 
reorganize  as  a  national  bank  in  accord- 
ance with  the  provisions  of  the  national 
bank  act.  That  act  provides  that  banking 
institutions  organized  under  state  laws  may 
reorganize  as  national  banks  upon  a  vote  of 
two-tliirds  of  the  stockholders,  upon  the  tak- 
ing of  which  vote  the  board  of  directors  are 
required  to  certify  the  action  taken  to  the 
comptroller  of  the  currency,  who  thereupon 
issues  a  certificate  of  autliorlty  to  do  busi- 
ness as  a  national  bank.  The  decisions  of 
the  courts  are  that  upon  effecting  the  reor- 
ganization in  the  pre8cril)ed  way  the  old 
corporation  becomes  merged  In  the  new,  or, 
more  accurately  speaking,  the  new  corpora- 
tion is  held  and  treated  to  be  a  mere  contin- 
uation of  the  old  one.  The  change  effected, 
therefore,  merely  consists  in  passing  from 
one  form  of  organization  to  another,  and  in 
amenability  to  national  regulation  and  con- 


trol instead  of  that  of  the  state.  The  req- 
uisite number  of  the  stockholders  of  the 
State  Bank  of  Seneca  voted  to  make  the 
change.  Whether  tJie  board  of  directors 
certified  the  resolution  of  reorganization  to 
the  comptroller  of  the  currency  does  not  ap- 
pear from  the  record  before  us.  However, 
it  does  appear  tliat  in  due  time  the  comp- 
troller Issued  a  certificate  of  authority  to  a 
bank  entitled  the  National  Bank  of  Seneca, 
which  institution  commenced,  and  since  then 
has  continued,  to  do  business  by  such  title. 
In  tlie  main  its  stockholders  were  tlie  stock- 
holders of  tlie  old  State  Bank  of  Seneca,  its 
directors  were  the  same  with  one  or  two  ad- 
ditional persons,  and  its  executive  officers 
were  the  same.  It  commenced,  and  has  con- 
tinued, to  do  business  at  the  place  where 
the  State  Bank  of  Seneca  was  located.  The 
officers  of  the  old  state  bank,  who,  as  Just 
remarked,  were  also  the  officers  of  the  new 
national  l>ank,  continued  to  do  business  for 
the  old  bank  and  in  its  name.  Tliis  busi- 
ness, however,  consisted  In  liquidating  and 
winding  up  Its  affairs.  It  pursued  the  work 
of  collecting  its  securities  and  paying  its  ob- 
ligations, and  among  other  things  made  re- 
ports to  the  bank  commissioner  of  the  state. 
It  was  unable  to  discharge  all  of  its  indebt- 
edness, and  to  enable  it  to  do  so  it  bor- 
rowed ?20,000  or  more  of  money  from  the 
new  national  bank.  It  did  not  pay  the  mon- 
ey so  borrowed,  and  suit  was  thereupon 
brought  against  it.  It  made  default  in  the 
suit,  whereupon  certain  of  its  stockhcdders, 
who  had  not  gone  into  the  new  or  supposed- 
ly reorganized  bank,  filed  a  motion  to  be 
allowed  to  defend  In  place  of  the  corpora- 
tion, alleging  the  lack  of  power  of  the  old 
corporation  officers  to  incur  the  obligations 
for  which  the  suit  was  brought,  and  alleg- 
ing that  such  obligations  were  given  with- 
out consideration,  and  in  fraud  of  the  old 
corijoratlon  and  Its  stockholders,  and  that 
the  officers  of  the  old  corporation,  being  the 
same  as  those  of  the  new  one,  and  being 
the  ones  guilty  of  the  wrongful  acts  char- 
ged, had  neglected  to  defend,  as  they  should 
have  dcme.  In  connection  with  the  motion 
of  Intervention,  the  stockholders  tendered  a 
verified  answer,  setting  up  all  the  matters 
lierein  briefly  mentioned,  and  askeil  that 
the.v  l)e  aliowe<l  to  file  it,  and  under  it  to  1h» 
allowed  to  defend  for  their  company.  The 
case  was  heard  upon  the  motion  for  leave  to 
Intervene  and  to  file  the  answer.  Consider- 
able evidence  was  taken,  much  of  wliich 
tended  quite  strongly  to  support  the  conten- 
tion of  the  stockholders,  especially  to  sup- 
port tlieir  claim  that  the  old  state  bank  had 
by  process  of  reorganization  become  chan- 
ged Into  the  new  one.  Tills  claim  wn.1  de- 
nied. It  being  assertetl  that,  notwithstand- 
ing the  resolution  of  the  stockholders  to 
reorganize,  a  reorganization  was  not  in  fact 
accomplished,  but  Instead  thereof  the  new 
bank  was  an  original  institution,  organized 
without  reference  to  the  existence  of  the  old 
bank.    If  such  were  the  case,  the  old  bank 
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did  not  become  merged  Into  the  new  one,  or 
changed  to  a  new  one,  but  retained  Its  ex- 
istence under  the  laws  of  this  state,  and 
was  competent  to  contract  the  obligations 
sued  upon.  Seemingly  the  only  missing  link 
in  the  chain  of  evidence  necessary  to  show 
tliat  tlie  new  banit  was  a  reorganized,  and 
not  an  original.  Institution,  was  a  showing 
that  the  board  of  directors  of  the  old  bank 
had  forwarded  the  resolution  of  reorgani- 
zation to  the  comptroller,  and  that  the  comp- 
troller's certificate  of  authority  had  been  Is- 
sued in  pursuance  to  such  resolution,  and 
not  in  pursuance  to  a  scheme  of  original  In- 
•oorporatlon.  The  Inference,  howeyer,  Is 
strong,  from  all  the  evidence  in  the  case, 
that  the  national  bank  was  a  reorganized. 
And  not  a  newly-organized,  Institution. 
However,  if  the  record  before  us  was  the 
record  of  a  final  trial  of  the  case,  we  would 
be  compelled,  under  the  well-settled  rule,  to 
allow  the  judgment  of  the  court  below  to  re- 
main undisturbed;  but  the  trial  that  was 
had  was  not  a  final  trial,  but  only  a  trial  of 
the  motion  for  leave  to  intervene  and  have  a 
trial.  In  other  words,  the  trial  that  was 
had  was  not  the  trial  proper,  but  was  a 
trial  of  the  preliminary  question  as  to 
whether  a  trial  should  be  had. 

There  can  be  no  question  but  that  stock- 
holders are  entitled  to  defend  legal  proceed- 
ings In  behalf  of  their  corporation  in  case 
Its  directors  or  managing  agents  are  will- 
fully or  fraudulently  neglectful  of  Its  Inter- 
eats.  Mining  Co.  v.  McKlbben,  60  Kan.,  387, 
5«  Pac.  756.  In  that  case  It  was  said:  "If 
the  directors  be  derelict  In  their  duties,  and 
through  willful  neglect  or  for  a  fraudulent 
purpose,  fall  to  protect  the  corporate  inter- 
ests, the  stockholders  may  do  so  in  their 
stead;  but,  to  entitle  them  to  do  so,  it  must 
be  made  to  appear  that  the  corporate  officers 
who  are  primarily  charged  with  the  duty  are 
willfully  or  fraudulently  neglectful  of  It." 
A  proper  practice  In  such  cases  Is  for  the 
stockholders  to  move  the  court  for  leave  to 
Intervene  in  the  suit  they  wish  to  defend, 
and  to  allege  and  show  that  the  authorized 
and  managing  agents  of  the  company  are 
derelict  In  their  duties.  Before  allowing 
this  privilege  to  the  stockholders,  the  court 
should  require  of  them  a  prima  facie  show- 
ing, at  least;  but  that  showing  need  not  be 
more  than  a  prima  facie  one, — enough  to  en- 
able the  court  to  conclude  that  there  are  rea- 
sonable grounds  to  believe  that  the  corpora- 
tion defendant  has  a  meritorious  defense  to 
the  action  against  It,  and  that  Its  officers 
are  fraudulently  or  improvidently  neglectful 
of  Its  interests.  This  showing  was  made  in 
the  case  we  are  considering.  Irrespective 
■of  the  matters  of  fraud  charged  in  the  mo- 
tion and  answer,  and  to  support  which  there 
was  some  showing  of  testimony,  it  would 
seem  that,  if  the  National  Bank  of  Seneca 
was  tlie  ^tate  Bank  of  Seneca  reorganized, 
such  last-named  bank  had  no  authority  to 
contract  the  obligations  sued  upon.  Itather, 
it  had  no  existence,  and,  having  no  exist- 


ence, the  contracting  of  a  debt  cannot  be 
predicated  of  it.  Smith,  Dig.  Nat.  Bank 
Dec.  21.5.  However,  we  do  not  wish  to  be 
tmderstood  as  making  such  decisions  at  this 
time.  We  only  remark,  as  we  did  before, 
that  such  seems  to  be  the  rule  of  the  cases 
ui>on  the  subject.  If  such  be  the  law,  there 
can  be  no  question,  unless  some  exceptional 
facts  exist,  that  the  old  corporation  had  no 
power  to  contract  the  obligations  sued  up- 
on, and  the  stockholders,  therefore,  would 
be  justified  in  asking  leave  to  defend. 
Hence  we  are  of  the  opinion,  upon  the  show- 
ing made,  that  the  court  should  have  sus- 
tained the  motion  of  intervention,  should 
have  allowed  the  flUng  of  the  answer  and 
the  making  of  an  issue  thereon,  and  should 
have  allowed  a  full  trial  of  the  case.  To 
enable  such  to  be  done,  the  judgment  of  the 
court  below  is  therefore  reversed.  All  tie 
justices  concurring. 


KING  ▼.  MOLT.OHAN  et  al. 

(Supreme  Court  of  Kansas.    July  7,  1900.) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  00  Pac.  731. 

PER  CURIAM.  A  rehearing  In  this  case 
was  ordered  because  we  assumed  that  a 
certain  finding  copied  In  the  record  was 
part  of  the  same.  It  now  appears  that  aft- 
er the  finding  had  been  filed  a  motion  to 
strike  out  the  fourteenth  finding  was  made 
and  sustained.  That  finding  was  to  the 
effect  that  the  conduct  of  John  Bartel  to- 
wards bis  wife  was  such  as  to  render  a 
separation  necessary  for  the  health  and  hap- 
piness of  the  wife.  Although  the  motion 
was  sustained,  the  finding  was  allowed  to 
remain  In  the  record,  and  the  fact  that  It 
was  printed  there,  as  well  as  the  further 
fact  that  counsel  In  their  printed  brief  and 
argument  assumed  It  to  be  a  part  of  the 
record,  led  us  to  the  same  assumption,  and 
to  overlook  the  correction  made  in  the  man- 
uscript brief  filed  after  the  oral  argument 
The  absence  of  the  finding,  however,  does 
not  Invalidate  tue  post  nuptial  contract,  nor 
warrant  a  change  In  the  ultimate  decision 
of  the  case.  The  specific  finding  that  the 
husband  and  wife  were  incompatible,  and 
that  a  separation  was  necessary  to  the 
health  and  happiness  of  the  wife,  was  cited 
to  show  that  the  separation  was  not  collu- 
sive or  fraudulent  or  violative  of  public 
policy.  We  did  not  hinge  the  decision,  how- 
ever, on  this  finding,  as  a  reading  of  the 
testimony  sufficiently  shows  the  absence  of 
collusion  and  fraud  in  the  separation,  as 
well  as  in  the  agreement  for  the  division  of 
property,  and  this  is  sufficient  to  sustain  the 
jieneral  finding.  A  separation  between  the 
parties  had  been  fully  decided  upon,  and 
the  agreement  which  was  made  contemplat- 
ed and  was  followed  by  an  Immediate  sep- 
aration.   The  facts  show  and  the  court  finds 
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that  the  adjnstment  of  the  property  rights 
nnder  the  agreement  was  fair,  reasonable, 
and  juEt;  and  it  Is  held  In  Bandall  v.  Ran- 
dall, 37  Mich.  563,  and  other  cases  cited  In 
the  former  opinion,  that  when  a  separation 
"has  been  fully  decided  upon,  and  the  arti- 
cles contemplate  a  suitable  provision  for  the 
wife  and  children,  or  an  equitable  and  suit- 
able division  of  the  property  the  benefits 
of  which  both  have  enjoyed  during  cover- 
ture, no  principle  of  public  policy  is  disturb- 
ed by  them."  We  are  satisfied  with  the 
views  taken  and  already  expressed  as  to  the 
stipulation  that  the  husband  should  stay 
away  from  his  wife's  place,  and  not  molest 
her  or  trespass  on  her  premises,  and  as  to 
the  understanding  had  between  them  with 
reference  to  a  divorce.  In  our  view,  the 
separation  agreement  does  not  violate  pub- 
lic policy;  but,  if  for  some  reason  it  did, 
the  fact  that  the  husband  had  accepted  the 
benefits  of  an  agreement  which  fairly  and 
equitably  divided  the  property,  and  which 
was  fully  executed,  would  preclude  him 
from  setting  It  aside,  or  recovering  property 
disposed  of  under  Its  provisions.  The  Judg- 
ment of  affirmance  will  not  be  disturbed. 

DOSTER,  C.  J.,  not  sitting,  having  been  of 
counsel  in  the  case. 


McMANUS  V.  WALTERS  et  al. 
(Supreme  Court  of  Kansas.    July  7,  1900.) 

CONDITIONAL  SALES— RESERVATION  OF  TITLE 
—RKPLBVIN— PLEADING— AMENDMENT. 

1.  In  cases  of  conditional  sales  of  personal 
property,  a  reservation  of  title  in  the  seller  un- 
til the  performance  of  the  couditions  by  the 
buyer  may  be  implied  from  the  conduct  of  the 
parties  and  the  facts  and  circumstances  of  the 
case,  and  need  not  be  made  in  the  form  of  an 
express  agreement. 

2.  The  facts  of  this  case,  as  testified  to  by 
the  seller  of  a  stock  of  merchandise,  tended  to 
show  an  intention  upon  his  part  to  reserve,  and 
upon  the  part  of  the  buyer  to  allow  a  reserva- 
tion of,  title  in  the  seller.  Held,  therefore,  that 
it  was  error  for  the  court  to  refuse  to  instruct 
the  jury  upon  the  theory  of  a  claim  by  the 
seller  of  an  implied  reservation  of  title. 

3.  A  plaintiff  in  replevin,  who,  in  ignorance 
of  the  real  value  of  property  sought  to  be  re- 
covered, alleges  Its  value  at  an  excessive  sum, 
is  entitled,  upon  motion  therefor,  to  amend  his 
petition  in  such  respect,  notwithstanding  he 
failed  to  amend  when  (as  before  answer)  he 
could  have  done  so  without  leave,  and  also  fail- 
ed to  apply  for  leave  as  early  as  he  might  have 
done,  if  the  amendment,  when  applied  for,  can 
be  made  without  prejudice  to  the  rights  of  the 
defendant,  and  if  a  denial  of  leave  to  make  it 
will  increase  the  liability  of  the  plaintiff  to  the 
extent  of  $1,(K)0,  or  a  fifth  of  the  value  of  the 
property  in  dispute. 

(Syllabns  by  the  Court.) 

Error  from  district  court,  Marion  coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  T.  H.  McManus  against  Jacob 
Walters  and  Conrad  Sell.  Judgment  for  de- 
fendants, and  plaintiff  bring^s  error.  Re- 
versed. 


W.  H.  Oarpenter  and  Bowman  &  Bncber. 
for  plaintiff  in  error.  King  &  Kelley,  for 
defendants  In  error. 

DOSTER,  C.  J.  This  was  an  action  of  re- 
plevin of  a  stock  ol  goods,  urought  by  the 
plaintiff  In  error,  T.  H.  McManus,  as  plain- 
tiff, against  the  defendants  in  error,  Jacob 
Walters  and  Conrad  Sell,  as  defendants. 
The  most  material  claim  of  error  is  that  the 
court  In  its  instructions  to  the  Jury,  mis- 
stated the  theory  upon  which  the  plain- 
tiff based  his  right  to  recover  the  property, 
and  also  refused  a  request  for  instructions 
which  correctly  stated  the  theory  of  the 
claim  made  by  him,  and  to  tue  establish- 
ment of  which  claim  his  evidence  was  di- 
rected. The  plaintiff  claimed  to  be  the 
owner  of  the  goods,  but  admitted  that  he 
had  made  a  conditional  sale  of  them  to  the 
defendants,  which  conditions,  as  he  claim- 
ed, had  not  been  compiled  with  by  the  de- 
fendants. The  Instructions  of  the  court  at- 
tributed to  the  plaintiff  a  claim  of  sale 
of  the  goods,  with  an  express  reservation  of 
title  until  compliance  should  be  made  with 
certain  conditions.  The  plaintiff  did  not 
ask  that  the  Jury  be  Instructed  upon  the 
theory  of  an  express  reservation  of  title, 
but  did  ask  for  instructions  upon  the  theory 
of  a  reservation  of  title  Inferable  from  the 
facts  and  circumstances  of  the  case.  To  de- 
termine the  character  of  the  plalntlli's 
claim,  a  brief  statement  of  the  evidence  up- 
on his  part  will  be  necessary.  The  plain- 
tiff lived  and  did  business  at  Newton,  Har- 
vey county.  He  owned  the  stock  of  goods 
In  question,  which  were  at  Marion,  Marion 
county,  and  were  In  charge  of  Jacob  Wal- 
ters, one  of  the  defendants,  as  his  agent. 
Walters  and  Conrad  Sell,  the  other  defend- 
ant, desired  to  purchase  the  goods  at  Ma- 
rion. A  part  of  their  plan  was  for  Sell  to 
remove  a  stock  of  goods  owned  by  him  at 
a  neighboring  town,  and  unite  it  with  the 
one  at  Marion.  The  parties  met  at  the  last- 
named  town  and  agreed  upon  terms.  These 
terms  were  reduced  to  writing,  and  stated 
In  a  provisional  memorandum  agreement, 
which  recited,  in  substance,  that  an  invoice 
of  the  stock  of  goods  snould  be  taken;  that 
the  plaintiff  should  sell  to  the  defendants 
for  90  per  cent,  of  the  Invoice  price,  payable 
$1,000  In  cash,  the  balance  in  weekly  pay- 
ments thereafter,  which  payments  were  tO' 
be  evidenced  by  promissory  notes  signed  by 
the  defendants;  that  upon  the  completion 
of  the  invoice  tue  plaintiff  should  execute  a 
bill  of  sale  of  the  goods  to  defendants,  who 
In  turn  were  to  pay  the  $1,000  and  deliver 
the  notes.  The  bill  of  sale  and  the  notes 
were  signed  preparatory  to  delivery,  and 
the  parties  met  In  a  law  office  to  complete 
the  transaction.  The  plaintiff  delivered  the 
bill  of  sale,  and  the  defendant  Waiters 
handed  the  i)lalntlff  $300  of  the  cash  pay- 
ment The  plaintiu  objected  that  the 
amount  was  not  what  had  been  agreed  upon. 
Walters  said  that  It  was  all  he  had  at  tuat 
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time,  but  that  he  would  pay  the  remalndea: 
to  plaintiff  at  his  home.  In  Newton,  in  a  very 
few  days.  The  plaintiff  declined  to  accede 
to  thiij  change  of  agreement,  and  demanded 
the  ictiiru  of  the  bill  of  sale.  Walters  at 
first  objected  to  returning  the  bill  of  sale, 
but  handed  it  back  upon  being  advised  by 
the  attorney  present  that  It  should  be  done. 
The  parties  then  separated,  with  the  state- 
ment by  Walters  that  his  inability  to  pay 
the  full  amount  agreed  upon  would  be  tem- 
porary, and  that  he  would  presently  pay  it 
all;  the  plaintiff  thereupon  stating  that  he 
would  deliver  the  bill  of  sale  and  complete 
the  transaction  when  the  $1,000  was  paid. 
The  plaintiff  returned  to  Newton,  and  found 
one  of  his  children  suffering  a  serious  in- 
Jury,  from  the  effects  of  which  it  died  in 
about  a  week  thereafter.  During  this  time 
Walters  remitted  $200  more  to  the  plaintiff, 
and  also  called  upon  him  for  the  purpose  of 
a  conference  concerning  the  payment  of 
the  balance  and  the  closing  up  of  the  trans- 
action. The  plaintiff  informed  him  that  on 
account  of  the  misfortune  In  his  family 
he  was  not  in  a  condition  to  attend  to  the 
business,  but  stated  that  as  soon  as  he 
could  do  so '  he  would  go  to  Marlon  and 
close  the  matter  out.  Shortly  thereafter  he 
did  go  there,  but  the  parties  were  unable 
to  agree  upon  terms  for  the  completion  ot 
the  transaction.  In  one  of  his  conversations 
there,  Walters  admitted  that  the  goods  still 
belonged  to  the  plaintiff.  During  all  this 
time  the  defendant  Walters  was  in  posses- 
sion of  the  stocli  of  goods,  and  engaged  in 
the  sale  of  it,  as  he  had  been  before  he  open- 
ed negotiations  for  its  purchase.  The  above 
summary  of  facts  was,  in  substance,  the 
testimony  of  the  plaintiff.  It  was  contra- 
dicted in  many  particulars  by  the  defend- 
ants. We,  however,  are  not  concerned  with 
the  truthfulness  of  the  statements  of  either 
party  or  their  witnesses.  The  plaintiff  was 
entitled  to  an  instruction  to  the  Jury  pre- 
senting his  theory  of  the  case,  and  the  ques- 
tion therefore  Is,  do  the  facts,  as  testified 
to  by  the  plaintiff,  present  a  claim  of  im- 
plied reservation  of  title,  or  a  reservation 
of  title  by  express  agreement?  We  are  en- 
tirely clear  that  It  presents  a  case  of  the  for- 
mer, and  not  of  the  latter.  Indeed,  the 
counsel  for  the  defendants  in  error,  in  their 
opposition  to  the  theory  of  Implied  reserva- 
tion, only  array  a  portion  of  the  circum- 
stances above  detailed,  and  one  or  two  addi- 
tional matters  derived  from  the  testimony 
of  their  own  witnesses  and  the  cross-exam- 
ination of  the  plaintiff,  which,  giving  to 
them  all  the  weight  to  which  in  reason  they 
may  be  entitled,  in  no  manner  controvert 
the  theory  of  the  plaintiff  in  error.  They 
say  In  their  printed  argument:  "When  the 
plaintiff  had  accepted  a  part  payment  of 
the  cash  payment,  when  he  liuew  tlie  resi- 
due was  not  to  be  paid  ut  that  time,  on 
tlie  promise  of  defendants  to  pay  within  a 
short  time,  and  then  surrender  posse.ssion  of 
the  stock  of ,  goods,  knowing  same  were  to 


be  sold  in  the  usual  retail  trade,  and  that 
new  goods  were  to  be  put  In  the  stock,  and 
the  Sell  goods  were  to  be  moved  from 
Lehigh  and  placed  in  the  same  general  stock, 
by  which  the  Identity  of  the  goods  sold 
would  be  lost,  and  the  means  of  determin- 
ing the  particular  article  sold  would  be 
made  well-nigh  Impossible,  and  furnished 
advertisements  for  the  parties  to  whom  he 
had  sold,  and  had  gone  away  without  re- 
ceiving the  payment,  and  then  advertised  In 
his  home  papers  that  he  had  sold  out  to 
Walters,  It  would  take  an  express  agree- 
ment to  reserve  a  title  In  the  plaintiff  under 
these  facts." 

The  above  Is  but  the  statement  of  circum- 
stances proper  to  be  taken  into  account  in 
considering  the  nature  of  philntlfrs  claim, 
but  none  of  them  or  all  of  them  together  pos- 
sessed a  character  which  would  make  his 
claim  into  one  of  express  reservation  of  title, 
instead  of  an  implied  one.  Indeed,  the  con- 
tention of  the  defendants  in  error  Is  not  bo 
much  that  the  facts  show  an  express  reserva- 
tion (if  any  at  all),  and  not  an  implied  one, 
as  It  is  that  the  law  does  not  countenance 
conditional  sales  by  implied  reservations  of 
title.  The  authorities  cited  by  them  are  sum- 
marized in  21  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
482:  "When  there  has  been  no  manifesta- 
tion of  intention,  the  presumption  of  the  law 
Is  that  the  contract  is  on  actual  sale,  and  that 
the  transfer  of  title  takes  place  at  once,  If 
the  specified  thing  is  agreed  on  and  Is  ready 
for  immediate  delivery.  This  is  universally 
true  where  the  price  has  been  paid,  or  the 
sale  has  been  expressly  made  upon  credit; 
but,  where  the  sale  Is  for  cash,  payment,  it 
has  been  said,  must  precede  the  transfer  of 
title.  The  better  doctrine,  however,  appears 
to  be  that  the  transfer  of  title  takes  place 
immediately  upon  the  conclusion  of  the  con- 
tract, notwithstanding  the  fact  that  the  trans- 
action Is  for  cash,  and  the  seller  having  a  lien 
for  the  price,  which  entitles  him  to  retain 
the  iK)ssesslon  of  the  chattel  until  the  price 
is  paid;  and  in  those  Jurisdictions  in  which, 
when  the  sale  is  for  cash,  payment  is  held 
a  condition  precedent,  it  has  been  imiversaily 
held  that  the  seller  waives  the  condition  when 
he  makes  complete  delivery  without  expressly 
reserving  title  to  himself."  There  can  be  no 
quesUon  as  to  the  correctness  of  the  above 
statement  of  the  law.  It  will  be,  however, 
observed  that  its  application  to  any  particular 
case  is  hinged  npon  the  fact  of  the  delivery 
by  the  seller  to  the  buyer  of  the  thing  sold. 
Counsel  for  defendants  in  error  therefore  beg 
tlie  question  in  the  case.  There  was  no  de- 
livery of  the  stock  of  goods  by  the  piaintilT 
to  the  defendants  in  error.  The  defendant 
In  error  Walters  simply  retained  the  posses- 
sion of  the  goods  as  lie  had  for  many  months 
before,  when  he  was  holding  them  as  the 
agent  of  the  plaintiff  in  error,  or,  to  state  It 
in  a  way  to  which  the  defendants  in  error  can 
take  no  possible  exception,  the  facts  of  the 
case,  as  testified  to  by  witnesses  on  both 
sides,  raised  nothing  more  than  a  question 
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as  to  whether  the  possession  of  Walters  was 
a  continuance  of  hts  former  possession  as 
agent,  or  a  new  possession  by  htm  as  owner. 
It  would  be  impossible  for  defendants  in  er- 
ror to  reduce  the  question  to  one  of  more 
favorable  terms  than  as  above  stated;  and, 
thus  stated,  the  inapplicability  of  the  law 
quoted  in  their  behalf  becomes  apparent  On 
the  other  hand,  the  law  is  well  settled  that  a 
reservation  of  title,  as  one  of  the  terms  of  a 
conditional  sale,  may  be  implied  from  the  cir- 
cumstances of  the  transaction.  In  Fishback 
V.  Van  Dusen,  33  Minn.  Ill,  22  N.  W.  244,  it 
was  ruled  that:  "When  payment  of  the  pur- 
chase money  and  delivery  of  the  goods  are 
expressly  or  Impliedly  agreed  to  be  simul- 
taneous, and  the  payment  is  omitted  or  re- 
fused by  the  purchaser  upon  getting  posses- 
sion of  the  goods,  the  vendor  may  reclaim 
them;  the  delivery  being  merely  conditional. 
To  constitute  a  conditional  delivery,  it  is  not 
necessary  that  the  vendor  should  declare  the 
condition  in  express  terms  at  the  time  of 
delivery.  It  is  suUicient  If  it  can  be  inferred 
from  the  acts  of  the  parties  and  the  circum- 
stances of  the  case  that  it  was  Intended  to 
be  conditional."  In  Tied.  Sales,  §  201,  it  is 
said:  "No  particular  words  or  forms  of  ex- 
pression are  really  necessary  tor  the  creation 
of  a  conditional  sale.  Any  words  which  indi- 
cate an  in  ention  to  annex  a  condition  to  the 
sale  will  be  sufficient.  Such  phrases,  howev- 
er, as  'on  condition,'  'provided,'  'If  it  shall 
so  happen,'  etc.,  are  found  in  constant  use,  in 
making  conditional  sales,  and,  if  employed, 
will  usually  remove  any  doubt  as  to  the 
sale  or  transfer  being  conditional.  But, 
whether  these  expressions  are  used  or  not, 
if  the  intention  of  the  parties  to  make  the 
sale  dependent  upon  the  happening  of  some 
event  or  the  performance  of  some  collateral 
obligation  can  be  ascertained  from  the  ex- 
pressions of  the  parties,  it  wilt  be  a  condition- 
al sale,  it  matters  not  what  may  be  the 
language  used."  Authorities  to  the  same  ef- 
fect could  be  multiplied.  We  doubt.  Indeed, 
whetlier  a  single  one  to  the  contrary  can  be 
found.  The  court  therefore  erred  In  stating 
the  theory  of  the  plaintiff's  case,  and  con- 
tlnlng  his  right  of  recovery  to  an  express 
reservation  of  title. 

The  court  also  erred  In  another  particu- 
lar. It  refused  leave  to  plalntitt  to  amend 
his  petition,  under  circumstances  which  con- 
stituted an  erroneous  view  of  Judicial  dis- 
cretion. The  plaintiff.  In  his  petition  and 
affidavit  for  replevin,  alleged  the  value  of 
the  goods  to  be  ^5,110.  Immediately  upon 
securing  possession  he  took  an  Inventory, 
which  showed  them  to  be  only  of  the  value 
of  $4,144.  The  petition  was  filed  on  the  7th 
of  February,  and  the  inventory  taken  a  few 
days  thereafter.  The  case  was  set  for  trial 
April  13th  following.  When  It  was  called 
for  hearing  the  plaintiff  asked  leave  to 
amend  his  petition  by  alleging  the  value  of 
the  goods  at  what  he  had  discovered  It  to 
be.  The  court  denied  him  leave  to  make 
the  amer'-lment,  but  upon  the  trial  allowed 


him  to  prove  the  real  valne  of  the  goods. 
After  making  proof  of  such  value,  the  plain- 
tiff again  asked  leave  to  amend  his  petition 
by  alleging  the  value  to  correspond  with  the 
proof.  This  request  was  denied,  and  the 
court  thereupon  Instructed  the  Jury  that, 
if  it  found  against  the  plaintiff,  to  find  the 
value  of  the  goods  to  be  the  sum  stated  by 
him  In  his  pleadings,  to  wit  ^,110.  Unless 
there  was  such  conduct  upon  the  part  of  the 
plaintiff  as  to  disentitle  him  to  make  the 
amendment  he  asked  to  make,  or  nnless  the 
making  of  It  would  have  been  to  the  ma- 
terial prejudice  of  the  defendants,  the  court 
should  have  allowed  It  to  be  made.  The 
opposition  to  the  making  of  the  amendment 
was  stated  to  us  by  counsel  for  defendants 
In  error,  and,  we  suppose,  was  likewise  stat- 
ed by  them  to  the  court  below,  to  be  that 
the  plaintiff  had  the  time  Intermediate  the 
discovery  of  the  real  value  of  the  goods  and 
the  answer  day  (a  period  of  about  one 
month)  within  which,  under  the  authority  of 
the  statute,  to  amend  his  petition  without 
leave,  and  also  had  from  the  beginning  of 
the  term  of  court  at  which  the  case  was 
tried  until  the  calling  of  the  case  for  trial 
(a  period  of  ten  days)  within  which  to  apply 
to  the  court  for  leave  to  make  the  amend- 
ment, and  that  when,  upon  the  calling  of 
the  case  for  trial,  he  did  ask  for  leave  to 
make  the  amendment,  he  made  no  showing 
of  reasons  why  It  had  not  been  applied  for  at 
an  earlier  date.  These,  It  must  be  admitted, 
constituted  proper  objections  to  the  mak- 
ing of  the  amendment;  but.  In  our  Judg- 
ment, they  diu  not  constitute  sufficient  ob- 
jections to  making  It.  The  defendants  urge 
no  reasons  why  the  amendment  would  have 
been  prejudicial  to  them,  other  than  to  de- 
prive them  of  the  opportunity  of  lioldlng  the 
plaintiff  to  an  Inadvertently  made  allega- 
tion of  value.  They  do  not  say  that  they 
desired  to  contest  the  plaintiff's  claim  of 
lesser  value,  and  were  not  then  prepared  to 
do  it  They  rely,  not  upon  merit  in  them- 
selves, but  upon  lae  laches  and  consequent 
demerit  of  the  plaintiff.  Now,  while  the 
making  of  amendments  is  very  largely  In  the 
discretion  of  the  trial  court.  It  should  never- 
theless allow  amendments  in  furtherance  of 
Justice  to  a  party.  If  the  making  of  them 
will  work  no  Injtistlce  to  the  other  party; 
and,  where  the  effect  of  an  amendment  will 
be  to  save  to  a  party  |1.000  (a  fifth  of  the 
value  of  the  thing  In  dispute),  we  think  It 
should  be  allowed,  notwithstanding  a  lack 
of  diligence  In  applying  for  leave  to  make 
it  The  laches  of  the  one  party  Is  only  of 
concern  to  the  opiKisIng  party  In  the  event 
that  he  has  suffered  some  loss  or  been  put 
to  some  disadvantage  because  of  It.  It  Is 
proper  to  refuse  leave  to  amend  pleadings 
wuen  asked  for  by  negligent  suitors.  If  tne 
acts  of  negligence  and  the  amendments  In 
correction  of  tuem  will  be  to  the  material 
disadvantage  of  the  one  who  Is  without 
fault;  but  unless  such  Is  the  case  a  party 
should  not  suffer  so  serious  a  punishment 
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for  his  laches  as  tbe  deprivation  of  a  very 
large  portion  of  the  value  of  the  thing  in 
controversy. 

Some  otner  claims  of  error  are  made,— 
one,  that  the  court  ruled  that  it  was  neces- 
sary for  the  plaintiff  to  make  a  demand  up- 
on the  defendants  for  the  surrender  of  the 
goods  before  instituting  the  action  for  their 
recovery.  This  was  one  of  the  class  of  ac- 
tions In  which  a  demand  was  not  a  pre- 
requisite to  the  institution  of  tbe  suit,  and 
the  court  therefore  erred.  The  other  claims 
of  error  raise  questions  subsiulary  to  the 
one  first  and  principally  discussed  herein, 
and  do  not  require  special  mention.  The 
judgment  of  the  court  below  will  be  revers- 
ed, with  directions  for  a  new  trial.  All  tbe 
justices  concurring. 


(02  Kan.  188) 

DE  TARR  V.  FERD.  HEIM  BREWING  00. 

(Supreme  Court  of  Kansas.    July  7,  1900.) 

NBGLIQENCB  —  EXCAVATIONS      ON      PRIVATE 
PROPERTY— LIABILITY    OF  TENANT. 

1.  Where  the  public  has  passed  over  private 
property  for  a  long  time  with  the  implied  per- 
mission of  the  owner  or  those  in  control  of  the 
same,  and  where  it  may  be  said  that  a  portion 
of  the  property  is  temporarily  devoted  to  a  pub- 
lic use,  persons  using  the  way  are  not  deemed 
to  be  trespassers,  nor  mere  licensees;  and  tbe 
owner  or  those  in  control  cannot  without  liabil- 
ity malie  excavations,  nor  leave  unprotected 
openings,  so  close  to  the  line  of  such  way  as  to 
render  travel  thereon  unsafe. 

2.  A  tenant  who  has  possession  and  control 
of  premises  is  ordinarily  bound  to  keep  them 
in  such  condition  that  they  will  be  safe  for  the 
public,  and  such  tenant  is  prima  facie  Iiat>Ie  to 
third  persons  for  damages  arising  from  negli- 
gent defects. 

3.  In  such  case,  testimony  as  to  the  relations 
between  the  landlord  and  tenant  may  be  re- 
ceived to  establish  who  was  in  actual  control  of 
the  premises,  and  who  was  liable  for  an  injury 
sustained  by  a  traveler  from  an  opening  in  the 
path  over  the  property. 

iSyilabus  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   W.  G.  Holt,  Judge. 

Action  by  Mazle  A.  De  Tarr  against  the 
Ferd.  Heim  Brewing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

T.  P.  Anderson  and  J.  D.  Wendorff,  for 
plaintiff  in  error.  Moore  &  Berger,  for  de- 
fendant in  error. 


JOHNSTON,  J.  Near  the  Rlverview  sta- 
tion, and  between  the  Graudview  and  Parle 
branches  of  the  elevated  street  railway  in 
Kansas  Qty,  Kan.,  is  a  lot  owned  by  the 
Kerd.  Heim  Brewing  Company.  On  the  east 
end  of  the  lot  was  a  house  occupied  by  the 
Hicks  family,  and  on  the  west  end  was  a 
small  business  house  occupied  by  a  cobbler. 
The  lot  being  immediately  south  of  the  Rlv- 
erview station,  persons  transferred  from  the 
Grandview  to  the  Park  line,  as  well  as  those 
living  west  and  south  of  the  siation,  general- 
ly passed  over  the  lot  when  Intending  to 
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take  passage  on  the  Park  line  of  the  street 
railway,  and  tiiose  going  west  or  south  from 
tlie  Park  line  station,  or  to  take  passage  on 
the  Grandview  line,  passed  over  the  lot.  A 
path  had  thus  been  made  between  the  houses 
mentioned,  and  cinders  had  been  placed 
thereon.  A  water-closet  was  erected  on  the 
lot,  near  the  cobbler's  house,  which  was  used 
by  the  Hicks  family.  About  July  1,  1897, 
the  owner  of  the  lot,  intending  to  erect  a  new 
building  thereon,  tried  to  gain  possession  of 
the  same,  and  to  Induce  the  tenant.  Hicks, 
to  remove  therefrom.  It  was  claimed  that 
consent  was  given,  and  a  contractor  removed 
the  water-closet  and  other  structures  and  be- 
gan grading  the  lot  After  some  plowing 
and  grading  had  been  done,  Hlcka  objected 
to  the  continuance  of  the  worlc,  and  <»  July 
2d  instituted  an  action,  and  caused  a  re- 
straining order  to  be  served  upon  tbe  owner 
and  the  contractor.  The  vault  of  the  water- 
closet  had  been  partially  filled  when  the 
restraining  order  was  served,  and  the  con- 
tractor nailed  boards  over  the  vault  and  left 
the  premises.  The  public  continued  to  pass 
along  the  path  which  it  had  made,  and  near 
the  covered  vault  The  restraining  order 
was  set  aside  and  vacated  by  the  court 
granting  it  on  August  27,  1897,  and,  while 
some  proceedings  for  review  were  taken,  it 
is  not  shown  by  the  record  that  tbe  injunc- 
tion was  continued  in  force.  There  was  lit- 
igation between  the  owner  and  Hicks  as  to 
the  possession  of  the  lot,  but  Uicks  remained 
in  possession  until  March,  1898,  when  he  was 
removed  under  a  writ  of  restitution  issued 
in  an  action  of  forcible  detainer.  On  the 
night  of  Decemtter  25,  1897,  and  before  the 
removal  of  Hicks,  Mazie  A.  De  Tarr,  whUe 
walking  across  tne  lot  with  a  view  of  taking 
a  Park  line  car,  fell  into  the  vault  and  was 
injured.  She  and  her  family  had  passed  over 
the  lot  in  tbe  morning,  but  she  did  not  ob- 
serve that  a  1)oard  had  been  removed  from 
over  the  vault,  or  that  there  was  an  opening 
there.  On  returning  at  night  she  noticed  a 
car  coming,  and  Increased  her  speed  so  as 
to  reach  the  station  in  time,  and  while  walk- 
ing rapidly  she  divericd  her  course  from  the 
path,  and  fell  into  the  hole.  She  brought 
this  action,  claiming  that  there  Itelng  a  path 
across  the  lot  which  was  habitually  used  by 
the  public,  the  owner  was  guilty  of  negli- 
gence in  not  filling  up  the  vault  and  in  leav- 
ing It  wl  hont  a  secure  cover.  The  defend- 
ant denied  that  it  was  guilty  of  negligence, 
claiming  that  it  was  not  in  possession  of  the 
property  when  the  injury  was  sustained,  and, 
not  t)elng  in  legal  control  of  the  lot  was  in 
no  wise  responsible  for  the  repairs  on  the 
premises,  or  for  the  removal  of  the  cover, 
which  was  originally  secure.  The  verdict  of 
the  jury  was  in  favor  of  the  defendant,  and 
in  answer  to  special  questions  the  jury  found 
that  when  the  injunction  order  was  served 
the  hole  was  covered  with  boards;  that  the 
Heim  Brewing  Company  did  not  get  posses- 
sion of  the  premises  occupied  by  Hicks  until 
March.  1896,  and  that  It  was  then  placed  In 
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IMMSsessIon  by  tlie  sheriff;  tbat  Hicks  Uved- 
on  the  premises  at  the  time  of  the  accident; 
aud  that  the  Helm  Brewing  Company  had 
no  notice  tuat  the  hole  "n-as  open  on  the 
night  of  and  before  the  accident. 

Apart  from  the  special  findings,  it  must  be 
assumed  that  all  other  controverted  facts 
which  had  support  in  the  testimony  were  de- 
termined in  favor  of  the  defendant  It  must 
be  taken  as  established  that  tne  hole  was  se- 
curely covered  with  boards  when  the  de- 
fendant and  its  employes  were  compelled  to 
quit  the  premises  by  the  injunction  proceed- 
ing, and  that  before  the  accident  the  defend- 
ant had  no  notice  tliat  any  part  of  the  cover 
had  been  removed  or  that  the  hole  was  open. 
It  likewise  must  be  assumed  tbat  the  de- 
fendant was  not  in  iK>ssession  or  control  of 
the  premises  when  the  accident  happened, 
nor  for  more  than  two  months  afterwards. 
The  path  across  the  lots  bad  been  used  by 
the  public  for  a  long  time,— so  long  that  per- 
mission by  the  occupant  and  owner  must  be 
presumed.  The  plaintiff,  therefore,  was  not 
to  be  regarded  as  a  trespasser,  or  as  a  mere  li- 
censee, as  she  used  the  way  with  the  implied 
permission  of  those  iu  control  of  the  premises. 
If  the  defendant  had  the  possession  and  con- 
trol of  the  lot,  it  owed  a  duty  to  the  public 
to  cover  or  Ull  up  the  hole  near  the  path,  or 
to  exercise  care  accordingly,  proportioned  to 
the  probable  danger  to  persons  using  the 
imtii;  and  the  jury  was  proiwrly  instructed 
tliat  if  the  defcuuant  was  in  control  and  pos- 
session of  the  premises,  and  knew,  or  by  the 
exercise  of  diligence  could  have  known,  that 
the  vault  was  open,  in  time  to  have  filled  or 
covered  It,  and  the  plaintiff  fell  therein  with- 
out her  fault,  the  defendant  was  liable  to 
respond  in  damages  to  her  for  the  injury 
sustained.  Under  the  instructions,  we  think 
the  jury  was  warranted  in  finding  that  the 
defendant  had  not  the  possession  or  control 
of  the  lot  at  the  time  of  the  injury;  and  not 
l>cing  In  control,  and  having  no  notice  of  the 
existence  of  the  dangerous  opening,  it  cannot 
be  held  liable  for  the  negligence  of  the  ten- 
ant, nor  for  tlie  injury  sustained  by  plain- 
tiff. It  Is  a  rule  of  the  common  law  applica- 
ble here  that  "the  occupier,  and  not  the  land- 
lord, is  bound,  as  between  himself  and  the 
public,  so  far  to  keep  the  premises  In  repair 
tuat  tliey  may  ne  safe  for  the  public,  and  such 
occupier  is  prima  facie  llabie  to  third  persons 
for  damages  arising  from  any  defect."  1 
Thomp.  Xeg.  .317.  See,  also,  Fisher  v.  Thlr- 
kell,  21  Mich.  1. 

The  objection  to  the  admission  in  evidence 
of  the  injunction  proceedings  is  not  well 
founded.  It  tended  to  sliow  who  was  In 
)K>S8ession  and  control  of  the  premises,  and 
lo  some  extent  who  was  responsible  for  the 
casualty.  It  was  some  explanation  why  the 
defendant  did  not  completely  till  up  the  vault, 
and  why  a  cover  was  nailed  over  it.  The 
papers  in  the  proceeding  in  error  attempted 
to  be  taken  from  the  order  dissolving  the 
injunction,  althougli  first  received  in  evi- 
dence, were  subsequently  withdrawn  from 


the  jury,  and  no  error  can  be  ivedicated  on 
that  The  testimony  as  to  the  notices  to 
quit  possession  and  the  proceedings  in  the 
forcible  entry  and  detainer  suit  went  to  the 
question  of  control  of  the  property,  and  was 
properly  received,  and  tliere  is  nothing  sub- 
stantial in  the  objections  to  the  testimony 
of  the  officers  and  otlier  i>ersons  as  to  the 
efforts  which  were  made  to  procure  the  re- 
moval of  the  Hldis  family  from  the  property. 
Some  of  the  language  of  the  Instructions  giv- 
en to  the  jury  is  criticised,  but  we  fall  to 
see  any  just  ground  for  complaint  in  them, 
or  any  error  hi  the  refusal  of  those  which 
were  requested.  The  case  seems  to  have  been 
fairly  presented  to  the  Jury  by  the  charge 
that  was  given,  and  there  appears  to  be  suf- 
ficient testimony  to  sustain  the  findings  and 
verdict  that  were  returned.  The  Judgment 
will  therefore  be  affirmed.  All  the  Justices 
concurring. 


STATE  T.  ASBELIi. 


(«1  Kan.  Mt) 


(Supreme  Court  of  Kansas.    July  7,  1900.) 

ERROR  CORAM  NOBIS— OFFICE  OF  WRIT— 
WHEN  GRANTED. 

1.  The  office  of  the  writ  of  error  coram  nobis 
Is  to  brinK  to  the  attention  of  the  court,  for 
correction,  an  error  of  fact — one  not  appearing 
on  the  face  of  the  record,  unknown  to  the  court 
or  the  party  affected,  and  which,  if  known  in 
season,  would  have  prevented  the  rendition  of 
the  judgment  challenged. 

2.  The  writ  supplements,  but  does  not  super- 
sede, the  remedy  provided  in  the  Code  for  the 
granting  of  new  trials  or  the  correction  of  er- 
rors. It  is  not  avnilflble  where  the  facts  com- 
plained of  were  known  before  the  trial,  and 
where  advantage  could  have  been  taken  of  the 
allcKcd  error  at  the  trial.  Neither  does  it  lie 
to  correct  an  adjudicated  issue  of  fact. 

3.  The  remedy  cannot  be  invoke  upon  the 
ground  that  an  important  witness  testified 
falsely  about  a  material  issue  in  the  case  nor 
can  newly-discovered  evidence  goinp  to  the  mer- 
its of  the  case  he  used  as  a  basis  for  the  writ. 

rSyllabus  by  the  Court) 

Error  from  district  court,  I^bette  county; 
A.  H.  Skidmore,  Judge. 

Marion  Asbell  was  convicted  of  murder, 
and  applies  for  a  MTit  of  error  coram  nobis. 
Affirmed. 

Nelson  Case,  for  appellant  A.  A.  Godard, 
Atty.  Gen.,  and  F.  M.  Brady,  for  the  State. 

.TOIIXSTON,  J.  This  was  an  application 
for  a  writ  of  error  coram  nobis.  The  appli- 
cant Marion  Asbell,  was  chargetl  with  the 
felonious  killing  of  his  wife,  and  convicted 
of  murder  In  tlie  first  degree.  He  appealed 
to  this  court,  where,  after  a  full  examina- 
tion of  numerous  assignments  of  error,  the 
Judgment  of  conviction  was  affirmed.  State 
T.  Asbell,  57  Kan.  398,  46  Pac.  770.  After- 
wards he  attempted  to  bring  a  proceeding 
in  the  district  court  against  the  state  to 
obtain  a  new  tiial.  but  it  was  held  tbat 
the  state,  being  a  sovereign  power,  could  not 
he  subjected  to  suits  by  Its  citizens  without 
an  express  statutory  waiver  of  its  right  of 
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exemption;  and,  tbere  being  no  waiver,  the 
proceeding  was  therefore  dismissed.  That 
ruling  was  brought  to  this  court  for  review, 
and  affirmed.  Asbell  v.  State,  60  Kan.  51, 
55  Pac.  338.  Still  later  the  present  pro- 
ceeding was  begun,  and  the  grounds  alleged 
for  the  writ  of  error  coram  nobis,  briefly 
stated,  are:  (1)  That,  from  the  filing  of 
the  Information 'against  Asbell  until  he  was 
convicted,  the  belief  existed  among  the  peo- 
ple of  the  county  that  he  was  guilty  of  the 
charge;  that  such  Intense  feeling  existed 
against  him,  and  so  much  prejudice,  as  to 
render  It  Impossible  to  have  a  fair  and  im- 
partial trial  in  the  county.  (2)  That  during 
the  trial  mob  violence  against  blm  was 
threatened,  and  combinatlonB  of  persons 
made  to  take  him  from  the  officers  of  the 
law  and  kill  him,  causing  a  suppression  of 
feeling  which  might  have  existed  In  his  be- 
half; and  the  petitioner  states  that  he  is  In- 
formed and  believes  that  these  things  affect- 
ed the  Jury,  and  caused  them  to  render  a 
verdict  against  him.  (3)  That,  by  reason  of 
the  intense  feeling  and  of  threats,  a  witness 
gave  false  testimony  against  the  defendant, 
upon  which  he  was  convicted,  and  without 
which  he  might  have  been  acquitted.  (4) 
That  the  bailiff  In  charge  of  the  Jnry  during 
the  time  of  their  deliberations  was  guilty 
of  misconduct,  by  entering  the  Jury  room 
and  conversing  with  the  Jurors;  and  a  be- 
lief is  expressed  that  he  conveyed  to  the 
Jnry  Information  of  the  Intense  feeling  ex- 
isting against  the  defendant,  and  that  noth- 
ing but  a  verdict  of  guilty  would  be  receiv- 
ed. (5)  That  during  the  progress  of  the 
trial,  and  without  the  knowledge  of  the  de- 
fendant, the  body  of  his  deceased  wife  was 
exhumed,  and  a  post  mortem  examination 
made  by  a  number  of  physicians  and  sur- 
geons residing  in  the  county,  a  part  of 
whom  testified  in  reference  to  the  wonnd 
found  upon  the  body,  and  gave  opinions  as 
to  the  manner  in  which  the  wotmd  was  In- 
flicted and  death  caused  (that  is,  whether  It 
conld  have  been  done  by  the  defendant,  or 
resulted  from  suicide);  that  a  witness  who 
assisted  in  the  post  mortem  examination 
had  since  made  a  careful  microscopic  exam- 
ination of  the  scalp,  where  the  wonnd  was 
Inflicted,  and  of  the  brain,  through  which 
the  bullet  passed,  and  developed  facts  in- 
consistent with  the  theory  of  the  state  (that 
such  firing  could  not  have  been  done  by 
the  defendant,  but  that  death  must  have  re- 
sulted from  suicide);  that  such  evidence 
could  not  have  been  produced  at  the  trial  of 
the  cause,  and  was  not  known  until  long 
after  the  Judgment  of  conviction.  And  the 
petitioner  avers  that  he  Is  Informed  and 
believes  that  this  evidence  is  material,  and 
sufficient  to  Justify  a  verdict  of  acquittal. 
There  is  a  further  averment  that  the  new 
evidence  and  matters  referred  to  in  the 
fourth  and  fifth  grounds  were  without  his 
knowledge  and  beyond  his  reach  until  aft- 
er his  conviction  and  confinement  in  the 
penitentiary.    On  a  motion  to  dismiss,  the 


district  court  held.  In  a  written  opinion, 
that  the  facts  stated  in  tlie  application  did 
not  warrant  the  granting  of  the  relief 
sought,  and  the  proceeding  was  thereupon 
dismissed.  The  petitioner  alleges  error,  and 
brings  the  case  here  upon  a  transcript  of 
the  record. 

If  the  common-law  remedy  invoked  can  be 
obtained  upon  the  grounds  alleged  here,  tbere 
is  little  certainty  In  judicial  proceedings,  and 
little  finality  in  the  Judgment  of  courts.  The 
petitioner  asks  for  a  consideration  of  matters 
which  were,  or  should  have  been,  known  to 
him,— matters  involved  in  the  Issues  that 
were  adjudicated  in  the  district  and  supreme 
courts.  It  has  been  heid  that  onr  courts 
have  power  to  issue  writs  in  the  nature  of 
coram  nobis.  State  v.  Calhoun,  50  Kan.  528. 
32  Pac.  88,  18  li.  K.  A.  838.  But  to  give  this 
remedy  the  scope  claimed  in  behalf  of  the 
petitioner  would  be  to  substitute  a  somewhat 
obsolete  writ  for  a  Simple  and  summary 
procedure  specifically  provided  by  statute. 
Our  Code  provides  bow  errors  may  be  cor- 
rected In  the  conrts  In  which  they  occur,  and. 
to  the  extent  that  provision  is  so  made,  it 
is  necessarily  exclusive  of  common-law  write 
and  procedure.  This  writ.  Instead  of  super- 
seding the  statutory  provisions,  la  only  em- 
ployed in  aid  of  them,  or  where  the  statute 
fails  to  afford  a  remedy.  State  v.  Calhoun, 
supra.  In  Sanders  y.  State,  85  Ind.  818. 
after  holding  that  there  was  i>ower  in  the 
courts  to  issue  such  writs,  It  was  remarked 
"that  the  writ  cannot  be  so  comprehensive 
as  at  common  law,  for  remedies  are  given  by 
our  statute  which  did  not  exist  at  common 
law,— the  motion  for  a  new  trial  and  the  right 
of  appeal.— and  these  very  materially  abridge 
the  office  and  functions  of  the  old  writ. 
These  afford  the  accused  ample  opportunity 
to  present  for  review  questions  of  fact  aris- 
ing upon  or  prior  to  the  trial,  as  well  as 
questions  of  law.  while  at  common  law  the 
writ  of  error  allowed  him  to  present  to  the 
appellate  court  only  questions  of  law.  Un- 
der our  statute  all  matters  of  fact  review- 
able by  appeal  or  upon  motion  must  be  pre- 
sented by  motion  for  a  new  trial,  and  can- 
not be  made  the  grounds  of  an  application 
for  the  writ  of  coram  nobis.  Within  this 
rule  must  fall  the  defense  of  insanity,  as 
well  as  all  other  defenses  existing  at  the 
t<me  of  the  commission  of  the  crime.  Within 
tbls  rule,  too.  must  fall  all  cases  of  accident 
and  surprise,  of  verdicts  against  evidence,  of 
newly-discovered  evidence,  and  all  like  mat- 
ters," The  function  of  the  common-law  writ 
is  to  bring  to  the  attention  of  the  court,  for 
correction,  an  error  of  fact.— one  not  appear- 
ing on  the  face  of  the  record,  unknown  to  the 
court  or  party  affected,  and  which.  If  known 
In  season,  would  have  prevented  the  Judg- 
ment which  Is  challenged.  The  death  of  a 
party  pending  the  suit  and  before  Judgment; 
infancy,  where  the  party  was  not  proiwriy 
represented  by  guanlian;  coverture,  where 
the  common-law  disability  still  exists;  in 
sanity  at  the  time  of  the  trial;  and  where  a 
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person  claiming  innocence  Is  compelled,  by 
fear  ot  a  mob,  to  enter  a  plea  of  guilty  to  a 
charge  made  against  bini.— are  instances 
wliere  the  writ  has  been  eiupioyed.  5  Enc. 
PI.  &  I'rac.  27,  and  cases  cited.  As  stated 
in  tiie  written  opinion  of  tlie  learned  trial 
Judge:  "It  cannot  reach  any  matter  of  fact 
known  to  the  court;  for  such  would  be  error 
of  law,  and  might  be  remedied  by  writ  of 
error.  Xor  can  the  writ  reach  matters  of 
fact  linown.  or  which  by  the  exercise  of  rea- 
.souable  diiifjciK-e  could  have  been  icuown,  to 
or  by  tlie  party  nialilng  the  application,  at 
the  time  of  the  court's  error.  Nor  can  the 
writ  give  a  new  trial  on  the  grounds  of  evi- 
«lence  going  to  the  merits,  but  undiscovered 
in  time  for  use  on  the  original  trial,  or  new- 
ly-discovered evidence." 

The  flr.st  ground  upon  wlilch  it  is  sought 
is,  in  brief,  that  such  intense  excitement  and 
popular  prejudice  existed  at  the  time  as  to 
prevent  a  fair  trial.  It  is  not  allege<l  in  tlie 
jipplication  for  the  writ  that  this  was  an 
unlcnown  fact  at  the  time  of  tlie  trial,  nor 
that  it  was  not  Itnuwn  in  time  to  have  been 
taken  advantage  of  by  an  application  for  a 
change  of  venue  or  a  continuance  of  the 
cause.  Waiving  the  insufficiency  of  aver- 
ment in  the  application  for  the  writ,  it  ap- 
iiears  from  the  record  that  the  defendant 
was  aware  of  the  condition  of  the  public 
mind  towards  him  before  the  trial  was  bad; 
iind  the  claim  that  there  was  such  popular 
passion  and  prejudice  against  him  as  to  pre- 
vent a  fair  trial  was  Iirought  to  the  attention 
of  the  court  before  the  trial  was  begun.  In 
an  application  for  a  continuance  it  is  alleged 
tliat  tliere  was  great  indignation  in  the  com- 
munity towards  the  defendant,  and  that  tiiere 
were  such  excitement  and  passion  as  to  pre- 
vent a  fair  trial.  On  the  showing  made,  the 
trial  court  refused  the  continuance,  and  re- 
viewed the  niat.er  again  on  the  motion  for 
a  new  trial;  and  this  refusal  was  assigned 
for  error  in  this  court,  where  the  subject 
was  again  examined,  and  a  decision  made 
jigainst  the  claim  of  error.  Thus,  we  see 
that  the  matter  was  not  only  brought  to  the 
Attention  of  the  court  but  that  it  was  con- 
sidered and  adjudicated  by  the  trial  court,  as 
well  as  by  the  supreme  court.  As  we  have 
seen,  the  remedy  is  not  available  where  the 
facts  complained  of  were  known  before  the 
trial,  and  where  advantage  could  have  been 
taken  of  the  alleged  error  at  tiie  tiial.  Nei- 
ther does  it  lie  to  correct  an  adjudicated  is- 
.sue  of  fact.  Howard  v.  State,  58  Ark.  229, 
24  S.  W.  8;  Marble  v.  Vanhorn,  53  Mo.  App. 
.iOl;  Milam  Co.  v.  Kobeitson,  47  Tex.  222; 
Bank  v.  Upnian.  14  Wis.  5!XJ;  Hillinan  v. 
<;hester.  12  Heisk.  34;  Holford  v.  Alexander, 
46  Am.  Dec.  253,  and  note;  Jackson  v.  Mil- 
som,  (i  I.«a,  515;  3  Bac.  Abr.  '"Error,"  375;  5 
Enc.  PI.  &  Prac.  2a 

The  second  ground  allegetl  in  the  applica- 
tion for  the  writ  differs  but  little  from  the 
llrst,  and  that  it  is  insutticlent  is  apparent 
from  the  rules  already  stated,  and  the  au- 
thorities that  have  been  cited. 


The  third  ground  is  that,  under  duress,  an 
important  witness  for  the  state  gave  false 
testimony,  without  which,  it  is  alleged,  the 
verdict  of  guilty  could  not  have  been  had 
or  upheld.  The  credibility  of  this  witness, 
and  the  truth  or  falsity  of  her  tes:imony, 
were  issues  of  fact  in  the  original  trial;  and, 
having  been  once  passed  upon,  the  remedy  of 
a  writ  of  error  coram  nobis  cannot  be  used. 
Howard  v.  State,  supra;  State  v.  Superior 
Court  of  Pierce  Co.  (Wash.)  46  Pac.  399; 
Bigham  v.  Brewer,  4  Sneed,  432. 

The  fourth  ground  relates  to  the  state  of 
public  feeling  against  the  defendant,  and  the 
effect  of  the  same  uiwn  the  verdict  of  the 
Jury.  In  effect,  it  is  only  a  statement  of 
how  the  public  feeling  was  communicated  to 
the  jury,  and  the  matter  of  popular  prejudice 
wa.s  an  issue  involved  in  the  original  action. 
Presumably,  the  bailiff,  being  a  sworn  officer 
of  the  court,  did  bis  duty;  and,  if  he  was 
guilty  of  misconduct,  it  is  not  alleged,  nor 
does  It  appear,  that  it  could  not  have  been 
taken  advantage  of  eitlier  at  the  trial  or  on 
the  motion  for  a  new  triaL 

The  basis  of  the  llfth  and  final  ground  Is 
no  more  than  newly-discovered  evidence  of  a 
cumulative  character  on  the  most  prominent 
Issue  Involved  in  the  original  trial.  The  the- 
ory of  the  defense  was  that  Mrs.  Asbell,  in  a 
tit  of  despondency,  coaiiuitted  suicide,  and 
testimony  as  to  the  position  of  the  body  and 
the  ciiaracter  and  condition  of  the  wound 
was  given.  It  is  now  claimed  that  a  mi- 
croscopic examination  of  tlie  scalp,  where 
tlie  wound  was  Inflicted,  and  of  the  brain, 
through  which  the  bullet  passed,  was  Incon- 
sistent with  the  testimony  offered  in  behalf 
of  the  state,  and  indicated  that  her  death 
must  have  resulted  from  suicide.  As  will  be 
observed  from  the  opinion  in  State  v.  AsbeiL 
57  Kan.  408,  46  Pac.  770,  medical  experts 
examined  the  wound,  and  testified  as  to  its 
appearance  and  character.  Other  expert  tes- 
timony as  to  the  effect  of  a  gunshot  when  the 
weapon  Is  held  near  the  head  or  flesh  was 
offered,  and  opinions  were  given  as  to  wheth- 
er the  pistol  which  made  the  wound  was 
tired  close  to  the  bead,  or  from  a  considera- 
ble distance.  It  tlierefore  appears  tliat  the 
newly-discovered  evidence  relates  to  one  of 
the  adjudicated  questions  of  fact  in  the  case, 
and  tliat  It  is  merely  cumulative  in  charac- 
ter. It  is  well  settled  by  the  authorities  that 
an  error  of  fact  which  may  be  used  as  a 
basis  for  a  writ  of  error  coram  nobis  does  not 
consist  of  new  evidence  going  to  the  merits 
of  the  case,  and  which  was  undiscovered  in 
time  for  use  at  the  original  trial.  In  Howard 
v.  State,  supra,  it  was  expressly  held  that  the 
writ  "does  not  lie  on  behalf  of  one  convicted 
of  murder,  after  the  time  for  obtaining  a  new 
trial  has  expired,  on  the  ground  of  newly* 
discovered  evidence  proving  that  another  per- 
son committed  the  crime."  See,  also.  Mar- 
ble V.  Vanhorn,  supra;  Bigham  v.  Brewer, 
supra;  Tibbs  v.  Anderson,  Thomp.  Tenn. 
Cas.  264;  5  Enc.  PI.  &  Prac.  29.  If  Judg- 
ments rendered  and  reconsidered  on  a  mo- 
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tion  for  a  new  trial  in  tiie  difitrict  court,  and 
wliidi  were  afflrined  In  the  appellate  courts, 
might  be  set  aside  because  of  new  eridence 
alleged  to  have  been  discovered  since  the 
trial  was  had,  it  would  indefinitely  protract 
litigation,  destroy  the  stabiilty  and  certainty 
of  judicial  proceedings,  and  open  wide  the 
door  to  perjury  and  fraud.  If  the  new  testi- 
mony and  recent  developments  show  that 
the  petitioner  was  wrongly  convicted,  it  fur- 
nishes a  basis  for  an  application  to  the  par- 
doning power,  but  does  not  warrant  tlie 
granting  of  a  writ  of  error  coram  nobis. 
The  judgment  of  the  district  court  will  be 
affirmed. 


(62  Kan.  l«g) 

BOARD  OP  rOM'RS  OK  OKARY  OOUNITT 

et  al.  T.  MIS.«01:RI.  K.  &  T.  UY.  CO. 

(Supreme  Court  of  Kansas.    July  7,  1900.) 

TAXATION— VALUATION— CHANOB     BY     BOARD 
OP  EQUALIZATION— CONSTITUTIONAL  LAW. 

1.  Whenever  the  vniuntion  of  tnxnbic  prop- 
erty in  any  county  is  changed  by  the  state 
board  of  e<inalization,  the  board  of  county  com- 
missioners of  such  county  are  autborizi-d  to 
use  the  valuation  no  fixed  by  tite  state  tK>ard 
as  a  basis  for  mnkiug  their  levies  for  all  pur- 
poses, but  are  not  bound  so  to  do. 

2.  Section  1  of  article  11  of  the  constitution 
is  not  violated  by  the  action  of  the  local  tax- 
ing authorities  refusing  to  adopt  the  valuations 
fixed  by  the  state  board  in  nialciug  their  levy 
for  the  current  expenses  of  the  county,  or  for 
any  other  puri>08e  except  state  taxes. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Northern  de- 
partment. Central  division. 

Action  by  the  Missouri,  Kansas  &  Texas 
Railway  Company  against  the  board  of 
county  commissioners  of  the  county  of 
(ieai-y  and  others.  Judgment  for  defend- 
ants was  reversed  by  the  court  of  appeals 
(i>8  Pac.  121),  and  defendants  bring  error. 
Judgment  of  court  of  appeals  reversed,  and 
of  district  court  nfllrmed. 

W.  S.  Roark,  for  plalntlfTs  in  error.  T.  N. 
Sedgwick,  for  defendant  in  error. 


SMITH.  J.  In  July,  ISUtt,  the  state  board 
of  equalization  made  an  order  increasing 
the  value  of  all  property  iu  deary  county 
for  that  year,  except  railroad  property,  10 
per  cent,  of  the  amount  returned  by  the  city 
and  township  assessors:  and  at  the  same 
time  the  board  apportioned  to  said  county, 
as  its  proper  proi>ortion  of  state  tuxes,  the 
sum  of  .5}),7.'>r>.l»8,  which  order  was  transmit- 
ted by  the  state  auditor  to  the  c-ouuty  clerk. 
Tile  Iward  of  county  commissioners  of  Geary 
county  did  not,  however,  oliey  the  order  of 
the  said  board  of  equalization,  by  raising  the 
valuation  of  all  property  in  the  county,  except 
railroad  property,  10  per  cent.,  but  simply 
raised  the  rate  of  taxation  for  state  purposes 
upon  all  property  in  that  county,  except  rail- 
road propert.v,  10  per  cent.,  and  made  no 
change  wliatever  in  tlie  returns  made  l>y  the 
as-sessors  of  all  the  property  in  tiieir  county 
other  than  railroad  property,  so  that  the  rate 


for  state  purposes  in  Geary  county  upon  all 
property  except  that  of  railroads  for  that  year 
was  50  cents  on  each  $100  in  valuation, 
and  upon  railroad  property  the  rate  for  state 
purposes  was  42^  cents  on  each  $100  of 
valuation.  Tlie  railway  company  makes  no 
claim  that  it  is  required  to  pay  an  unjust  pro- 
portion of  state  taxes.  The  gravamen  of  it^ 
complaint  is  tliat  the  county  board,  in  mak- 
ing its  levies  for  local  puriwses,  did  not  adopt 
the  valuation  fixed  by  the  state  board  of 
equalization.  The  allegation  in  the  petition 
conceiuing  the  action  of  the  board  of  county 
commissioners  Is  that  it  "neglected  and  re- 
fused to  obey  said  order  of  the  state  board  of 
equalization,  and  instead  of  increasing  the 
valuation  of  all  said  property  except  railroad 
property  10  per  cent,  as  ordered  by  the  state 
board  of  equalization,  increased  the  rate  of 
levy  for  state  puri)oses  upon  all  property  10 
iwr  cent.,  thereby  making  the  rate  for  state 
purposes  upon  all  property  except  railroad 
I  property  50  cents  on  each  $100.  and  upon  rail- 
I  road  property  the  rate  for  state  purposes 
I  was  by  the  county  clerk  of  said  county  ex- 
I  tended  at  r>2i^  cents  on  each  $100,  and  the 
j  valuation  of  railroad  property  as  fixed  by  the 
I  state  board  of  assessors  remained  unchanged, 
and  the  valuation  of  ail  other  property  in  the 
county,  as  returned  by  the  township  and  city 
assessors,  remained  unchanged,  notwith- 
standing the  order  of  the  state  board  of 
equalization  to  increase  tlie  same  10  i)er  cent., 
so  that  as  to  all  taxes  the  plaintifC  is  assessed 
upon  allits  propertyat  its  true  value  in  money, 
thereby  making  this  plaintiff  pay  taxes  upon 
a  valuation  of  10  per  cent,  higher  than  any 
other  property  is  assessed  for  taxable  pur- 
poses in  said  county,  and  thereby  making  it 
pay  for  school-district,  township,  city,  and 
county  purposes  10  per  cent,  more  taxes,  in 
proportion  to  the  value  of  its  property,  than  is 
paid  upon  any  other  property  in  said  countj-, 
which  is  an  unjust  discrimination." 

It  is  urged  by  the  railway  company  that 
section  VKi  of  chapter  l.TS  of  the  General 
Statutes  of  1807  requires  a  lioard  of  county 
commissioners  to  extend  their  levies  upon  tlie 
valuation  as  raised  or  lowered  by  the  state 
board  of  equalization,  and  that  there  cannot 
be  two  different  valuations  for  state  pur- 
poses, and  tiint  there  must  be  an  equalization 
of  values  for  all  purposes,  both  state  and 
local,  and  that  tlie  equalization  of  railroad 
property  with  otlier  property  by  the  state 
board  of  equalization  is  controlling  for  local 
as  well  as  for  state  purposes.  Said  section 
reads:  "Whenever  the  valuation  of  any 
county  Is  changed  liy  the  state  board  of 
ecinaiization,  the  board  of  commissioners  of 
such  county  are  authorized  to  use  the  valua- 
tion so  fixed  by  tlie  said  lioard  as  a  basis  iu 
making  their  levies  for  all  purposes."  This 
innguiige  does  not  impose  an  obligation  upon 
the  l>oai'd  of  commissioners  to  adopt  the 
vaUiatiou  of  the  state  lioard,  but  merely  con- 
fers a  permissive  rigiit  so  to  do.  To  hold 
otherwise  would  lie  ruling  contrary  to  the 
plain   reading  of  the  statute.    In  1883  this 
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question  was  submitted  to  Mr.  Justice  John- 
ston, then  attorney  general  of  the  state, 
whose  opinion  Is  found  In  Pub.  Doc.  Kan. 
1883-84,  Rep.  Atty.  Gen.  pp.  76, 77,  as  follows: 
"The  action  of  the  state  board  of  equalization 
In  Increasing  or  decreasing  the  valuation  of 
property  assessed  for  taxation  In  the  sereral 
counties  of  the  state,  affects  only  the  taxes 
required  to  be  raised  for  state  purposes.  The 
main  object  of  the  state  board  Is  to  adjust 
the  valuation  so  that  each  county  will  bear 
Its  fair  and  equitable  proportion  of  the  state 
tax.  The  valuation  as  fixed  by  the  state 
board  Is  not  controlling  with  the  county  com- 
missioners. They  are  not  required  to  use  the 
valuation  adopted  by  the  state  board  as  a 
basis  In  making  their  levy  for  the  current  ex- 
penses of  the  county,  or  for  any  purpose  ex- 
cept state  taxes,  section  159,  c.  107,  Comp. 
Laws.  As  I  understand  it,  the  prevailing 
practice  throughout  the  state  Is  that,  if  the 
state  board  increases  the  valuation  of  proper- 
ty in  a  county,  the  valuation  is  used  merdy 
as  a  basis  for  apportioning  the  state  tax  re- 
quired to  be  paid  by  such  county,  and  the 
andltor  of  the  state  thereupon  reports  and 
certifies  to  the  county  clerk  the  amount 
charged  against  his  county,  and  required  to 
be  raised  for  state  purposes.  The  county 
clerk  upon  Tecelvlng  the  report  determines 
the  rate  per  cent  necessary  on  the  valuation 
fixed  by  the  countyboard  to  raise  theamoimt 
of  state  tax  as  fixed  by  the  state  board.  If, 
for  instance,  in  a  county  having  a  valuation 
returned  at  $5,000,000,  and  the  levy  for  state 
taxes  being  four  mills,  there  would  be  pro- 
duced for  state  purposes  the  sum  of  $20,000. 
The  state  board,  however,  determines  that 
the  county,  in  right  and  justice,  ought  to  con- 
tribute $25,000  for  state  purposes,  and  there- 
fore It  increases  the  valuation  returned  by 
such  county  such  a  per  cent,  as  will  afford 
the  additional  $5,000.  To  that  end,  the 
county  clerk,  upon  receiving  the  report  from 
the  auditor,  simply  increases  the  rate  one 
mill,  and  extends  a  five-mill  rate  on  the  valu- 
ation fixed  by  the  county  board.  This  prac- 
tice seems  to  be  warranted  by  section  81  of 
the  chapter  on  taxation.  At  any  rate,  the 
restriction  upon  the  county  commissioners 
that  you  mention  relates  only  to  the  levy  for 
current  exitenses.  The  basis  upon  which 
that  levy  is  made  is  uniformly  the  valuation 
fixed  by  the  county  board,  and  not  the  one 
fixed  by  the  state  board.  The  coimty  com- 
missioners have  the  option  of  taking  the 
valuation  fixed  by  the  state  board  as  a  basis 
for  making  their  levies  for  local  purposes,  but 
it  is  seldom,  if  ever,  done.  I  would  therefore 
hold  that  the  valuation  in  your  county  as 
fixed  by  the  county  board  being  less  than  $5,- 
000,000  (and  the  board  adopted  that  valua- 
tion for  the  purpose  of  making  a  levy  of  cur- 
rent expenses),  you  may  legally  levy  for  such 
purpose  one  per  cent,  on  the  dollar  of  such 
valuation,  notwithstanding  the  state  board 
may,  for  the  purpose  of  apportioning  the 
stale  tax,  have  Increased  the  valuation  of  the 
property  beyond  $5,000,000."    The  same  con- 


struction was  given  this  statute  by  Atty. 
Gen.  Ives  in  1881.  See  2  Pub.  Doc.  Kan. 
1861-02,  Rep.  Atty.  Oen.  p.  42.  Before  ttae 
expression  of  these  views  by  the  attorneys 
general,  this  court,  in  Francis  v.  Railroad  Co., 
19  Kan.  303-315,  said:  "Such  a  tribunal  [i. 
e.  the  state  board  of  equalization]  doubtless 
subserves  a  wise  purpose,  in  that  It  prevents 
any  county  from  shirking  Its  just  proportioa 
of  the  burdens  of  state  government  by  grossly 
Inadequate  assessments."  In  Chicago,  B.  & 
Q.  R.  Co.  V.  Atchison  County  Com'rs,  54  Kan. 
781-790,  39  Pac.  1041,  this  language  is  used: 
"The  action  of  the  state  board  of  equalization 
does  not  result  in  a  change  In  the  amount  of 
taxes  any  one  wonld  pay  under  levies  for 
local  purposes." 

We  have  been  unable  to  find  any  express 
statutory  authority  which  gives  the  state 
board  of  equalization  power  to  control  the 
valuation  of  county  property  for  purposes 
other  than  state  taxation.  Section  132  of 
chapter  158  of  the  General  Statutes  of  1897 
seems  to  lean  against  the  authority  of  the 
state  board  to  interfere  with  the  valuation 
fixed  by  the  local  board  of  equalization.  la 
said  section  the  county  clerk,  when  he  re- 
ceives the  report  of  the  auditor.  Is  directed  to 
determine  the  rate  per  cent,  necessary  to  raise 
the  taxes  required  for  state  purposes  as  deter- 
mined by  the  state  board  of  equalization,  and 
there  is  no  provision  making  It  the  duty  of  the 
county  clerk  to  determine  any  rate  per  cent, 
necessary  to  raise  the  taxes  required  for 
county  purposes.  The  court  of  appeals  based 
its  opinion  upon  the  force  of  section  1  of  arti- 
cle 11  of  the  constitution,  which  prescribes 
that  "the  legislature  shall  provide  for  a  uni- 
form and  equal  rate  of  assessment  and  tax- 
ation." The  existence  of  two  boards  of 
equalization  created  by  law,  one  endowed 
with  power  to  equalize  with  reference  to> 
state  taxes,  and  the  other  clothed  with  like 
authority  concerning  local  taxation,  has  not 
heretofore  been  considered  as  violative  of  this 
constitutional  provision.  In  Railroad  (3o.  v. 
Morris,  7  Kan.  210-221,  in  treating  of  this 
subject,  it  is  said:  "There  Is  no  provision 
allowing  the  county  board  of  equalization  to- 
equalize  the  valuation  of  the  real  estate  of  a 
railroad  company  within  each  county,  while 
there  iS  a  provision  of  law  allowing  the 
county  board  of  equalization  to  equalize  the 
valuation  of  other  real  estate.  •  •  •  It 
will  be  seen  that  the  counsel  for  the  plalntlflT 
misconstrues  the  constitution.  The  constitu- 
tion does  not  require  tiiat  the  manner  or 
mode  of  assessing  and  taxing  property,  or  the 
manner  or  mode  of  collecting  the  taxes,  shall 
be  equal  and  uniform,  but  it  simply  requires 
that  all  property  shall  be  assessed  and  taxed 
at  an  equal  and  uniform  rate.  *  *  •  This 
the  legislature  have  provided  for.  .4.11  tax- 
able property,  real  and  personal,  within  this 
state,  must,  under  the  statutes,  be  assessed 
at  its  true  value  in  money,  and  the  taxes, 
levied  upon  such  assessment  must  be  at  an 
equal  and  uniform  rate.  The  state  taxes, 
under  the  statutes,  are  equal  and  uniform 
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aroaghoat  tba  state;  Itlog  IcTted  9n  *  aal> 
form  Talnatlon.  and  fixed  at  a  nnlform  rate 
on  eacb  dollar  of  raloatloB  thcroogtiont  tlie 
state.  £ach  county  tax  i»  wjaal  and  nnlform 
In  the  same  manner  throughout  the  country, 
and  the  same  may  be  said  of  the  taxea  of  each 
township,  district,  city,  and  yiUage;  and  this 
is  all  that  la  required  by  the  constitution." 
In  Elevator  Co.  v.  Stewart.  50  Kan.  37&-383, 
32  Pac.  33,  It  was  held  that  that  section  of 
the  constitution  quoted  from  requires  merely 
that  there  shall  be  a  uniform  and  equal  rate 
of  assessment  and  taxation  only  in  each 
separate  taxing  district.  And  for  the  pur- 
poses of  this  case  we  may  regard  the  state  as 
one  taxing  district,  and  Geary  county  aa 
another. 

The  railway  company  haa  attempted,  in 
drawing  Its  petition  In  the  court  below,  to 
bring  Ita  complaint  within  the  case  of  Chi- 
cago, B.  &  Q.  R.  Co.  ▼.  Atchison  County 
Com'rs  64  Kan.  781,  39  Pac  1039.  But  the 
facts  here  do  not  come  up  to  the  circumstan- 
ces upon  which  the  decision  in  tliat  case  is 
based.  Upon  the  subject  under  considera- 
tion we  have  been  furnished  with  copies  of 
oplDions  rendered  by  Hon.  L.  Stllwell,  Judge 
<tf  the  Seventh  district,  and  Hon.  O.  L,  Moore^ 
of  the  Eighth  district,  in  which  they  ably 
discuss  the  questions  before  us,  and  arrive  at 
the  same  coocluslon.  We  have  adopted 
much  of  their  reosoning  in  the  above  opinion. 
The  Judgment  of  the  court  of  appeals  will  t>e 
reversed,  and  the  Judgment  of  the  district 
court  affirmed.    All  the  Justices  concurring. 
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(Supreme  Court  of  Idaho.     June  20,  1900.) 

INFORMATION— REMOVAL  OP  PUBLIC  OFFICER 

—ILLEGAL    KKF2.<^APPEAL— HARMLESS 

ERROR— TITLH    OP    ACTION. 

1.  An  information  or  accasatlon  by  which  an 
action  is  commonced  to  remove  a  public  officer 
from  office,  under  the  provisions  of  Pen.  Code, 
tit.  2,  c.  2,  should  stnte  the  specific  acta  of 
commission  or  omission  for  which  such  removal 
Is  sought  with  clearness  and  certainty. 

2.  A  judement  removing  a  constable  from  of- 
fice, and  assessing  the  statutory  penalty  against 
him  In  favor  of  the  informant  upon  the 
ground  that  such  constable  presented  a  claim 
against  his  county  for  mileage  for  conveying 
certain  prisoners  to  the  county  jail,  when  such 
prisoners  were  conveyed  to  the  county  jail  by 
the  sheriff,  and  not  by  such  constable,  and  such 
claim  was  allowed  in  favor  of  such  constable, 
who  received  a  warrant  therefor,  affirmed  upon 
appeal. 

3.  Neither  the  law  nor  good  morals  will  per- 
mit a  sheriff  to  throw  off  his  cloak'  of  office, 
and  become  the  mere  private  agent  of  a  con- 
stable, for  the  purpose  of  enabling  the  latter 
to  collect  fees  for  a  public  service  never  pei^ 
formed  by  him,  and  tne  attempt  to  do  so  be- 
ing contrary  to  public  policy,  and  subversive 
of  good  government,  cannot  be  tolerated. 

4.  A  judgment  will  not  Y>t  reversed  on  the 
ground  of  error  which  does  not  affect  the  sub- 
stantial risrhw  of  the  parties,  especially  when 
such  jiidgmont  is  sustained  by  facts  alleged 
and  admitted  by  the  pleadings  of  the  respective 
parties. 

5.  An  action  to  remove  a  public  officer,  under 
the  provisions  of  Fen.  Code,  <it  2,  c.  2;  is  a 


paaalactloa.  and  isprbperlt  Mmmm^ti  tm  tks 
nam*  of  tha  state  as  plaintift 
(Syllabns  by  the  Osnrti). 


Appeal  from  district  court,  Blngbaila  < 

ty;   J.  O.  Rich,  Judge. 

Action  by  J.  Bd.  Smith  against  W.  O.  IBl- 
Us  to  remove  defendant  from  office  of  con- 
stable. Judgment  of  removaL  Defendant 
appeals.    Affirmed. 

Dietrich,  Chalmers  &  Stevens,  for  appel- 
lant S.  H.  Hays,  Atty.  Gen.,  and  N.  H. 
OUark,  Co.  Atty.,  for  respondent. 

QUARLES,  J.  This  action  was  commen- 
ced by  information  or  accusation  verified 
by  one  J.  Ed.  Smith,  accusing  the  appellant, 
W.  Q.  Ellis,  with  presenting  and  collecting, 
as  constable  of  Idaho  Falls  precinct,  Bing- 
ham county,  claims  for  Illegal  fees  against 
said  county.  There  are  a  number  of  gen- 
eral allegations  in  the  information  to  the 
effect  that  the  appellant,  as  such  constable, 
had  at  different  times  knowingly,  willfully, 
and  corruptly  charged  illegal  fees.  But  as 
this  action,  which  was  commenced  to  re- 
move appellant  from  office  under  chapter 
2,  tit  2,  Pen.  Code,  is  strictly  penal,  such 
general  allegations  are  not  sufficient  It  is 
necessary  to  charge  with  certainty  the  spe- 
cific acts  of  commission  or  omission  for  which 
the  removal  is  sought  Hie  said  accusation 
is  in  words  and  figures  as  follows,  to  wit: 

"J.  Ed.  Smith,  being  duly  sworn,  on  bla 
oath  says:  That  the  defendant,  W.  G.  Ellis, 
has  been  since  the  10th  day  of  January, 
1899,  the  constable  of  Idaho  Falls  precinct, 
Bingham  county,  Idaho,  duly  elected,  quali- 
fied, and  acting  as  such.  That  the  defend- 
ant has  at  various  times  since  the  10th  day 
of  January,  1S09,  acting  as  such  constable, 
knowingly,  willfully,  and  corruptly  charged 
Illegal  fees  for  services  rendered,  and  pre- 
tended to  have  been  rendered,  while  so  act- 
ing; and  that  on  the  11th  doy  of  October, 
1S90,  the  defendant  presented  to  the  board 
of  county  commissioners  of  said  Bingham 
county  for  allowance  his  bin  for  services 
rendered  from  and  including  the  time  be- 
tween the  12th  day  of  July,  1809,  and  the 
3d  day  of  October,  1809,  to  the  amount  of 
$048.95,  which  said  amount  was  by  said 
board  allowed  for  the  sum  of  $449.50,  and 
was  by  said  defendant  thereupon  collected 
and  appropriated  to  his  own  use.  This  af- 
fiant is  Informed  and  believes,  and  thereup- 
on alleges,  a  large  number  of  the  items 
contained  in  said  bill  so  rendered,  to  wit, 
taking  prisoners  to  the  county  Jail  at  Black- 
foot,  were  never  rendered,  nor  was  said 
Services  performed,  by  defendant,  but  were 
performed  by  D.  H.  dyne,  sheriff  of  Bing- 
ham county.  That  one  J.  B.  Hamilton  and 
one  J.  Doe,  county  prisoners  in  said  county 
of  Bingham,  were  taken  to  said  Jail  at  said 
Blackfoot  by  said  sheriff,  but  were  men- 
tioned In  snld  items  as  taken  to  said  place 
by  defondnnt,  and  said  services  were  char- 
ged for  by  defendant    That  said  bill  was 


Digitized  by 


Google 


ei  PACIFIC  REPORTER. 


(Idaho 


allowed  by  said  board,  and  was  collected 
and  appropriated  by  said  Bills  for  Us  use 
and  benefit  That  this  Information  Is  made 
under  the  proTisions  of  section  7469,  ReT. 
St.   1887.    J.   Ed.   Smith. 

"Subscribed  and  sworn  to  before  me  this 
8th  day  of  November,  189».  George  L..  Wall, 
Notary  Public." 

No  demurrer  was  filed  to  this  Information, 
but  api)ellant  answered  as  follows:  "Comes 
now  the  defendant  In  the  above-entitled  pro- 
ceeding, and  for  answer  to  the  complaint. 
Information,  or  accusation  herein  admits, 
denies,  and  alleges  as  follows:  (1)  Denies 
that  at  various  times  since  the  10th  day 
of  January,  1899,  or  at  any  other  time,  or 
ever  or  at  all,  acting  as  constable  of  said 
precinct,  or  otherwise  or  at  all,  knowingly 
or  willfully  or  corruptly,  or  otherwise  than 
as  hereinafter  stated,  charged  any  Illegal 
fees  whatever  for  services  rendered  or  pre- 
tended to  have  been  rendered.  (2)  Denies 
that  he  charged  or  collected  or  received  the 
sum  of  $449.50,  or  any  other  sum  whatever. 
In  money  or  cash,  but  alleges  the  fact  to  be 
that  he  received  for  said  sum  a  county  war- 
ront,  duly  ordered  Issued  and  delivered  by 
the  clerk  of  said  board  of  county  commis- 
sioners, under  and  by  authority  of  an  or- 
der of  said  board  duly  made  and  entered 
allowing  his  bill  for  said  sum,  which  snid 
warrant  has  not  been  paid  by  said  county 
or  the  treasurer  thereof.  (3)  And,  further 
answering  said  so-called  accusation,  the  de- 
fendant denies  that  a  large  number  of  the 
items  contained  in  said  bill  for  taking  prison- 
ers to  the  county  Jail  at  Blackfoot  were 
never  rendered,  and  denies  that  said  serv- 
ices were  not  i)erformed  by  said  defendant, 
and  denies  said  services  were  iierfornied  by 
D.  H.  Clyne  as  sheriff  of  Bingham  county 
aforesaid,  or  otherwise  than  personally  as 
a  private  agent  of  the  defendant.  (4)  De- 
nies that  J.  B.  Hamilton  and  J.  Doe,  as  coun- 
ty prisoners  or  otherwise,  as  allegeil,  or  oth- 
erwise at  all,  were  taken  to  the  county  Jail 
of  Bingham  county,  Idaho,  at  Blackfoot 
therein,  by  the  sheriff  of  said  county  as 
sheriff,  or  otherwise  or  at  all,  except  as  a 
private  agent  of  this  defendant.  Denies 
that  said  bill  was  collected  In  money  or  cash 
or  appropriated  by  said  defendant  for  his 
own  use  or  benefit.  And.  further  answering 
said  accusation,  the  defendant  alleges  the 
fact  to  be  that,  as  constable  of  Idaho  Falls 
precinct.  In  said  county  and  state,  and  as 
town  marshal  of  Idaho  Falls,  aforesaid.  It 
devolves  upon  said  defendant,  and  has  de- 
volved upon  him,  since  he  became  the  in- 
cumbent of  said  ofBce,  to  arrest  and  take 
into  custody  a  large  number  of  persons  char- 
ged with  crimes  and  violations  of  the  stat- 
utes of  Idaho,  and  the  ordinances  of  said 
town  of  Idaho  Falls,  the  same  being  an  in- 
corporated town  or  village  under  the  laws 
of  Idaho,  and  that  and  during  said  times, 
and  for  a  long  time  prior  thereto.  It  has 
been  the  custom  for  such  prisoners,  especial- 
ly after  conviction,  to  be  confined  In  the 


county  Jail  of  said  county,  situated  at  Black- 
foot therein;  that  It  has  at  all  of  said  times 
been  the  habit  and  custom  of  this  defend- 
ant, as  constable  and  as  town  marshal  of 
Idaho  Falls,  to  take  and  convey  such  prison- 
ers, particularly  after  conviction,  from  Idaho 
Falls,  aforesaid,  to  said  county  Jail  at  Black- 
foot; that  the  defendant  has  almost  invari- 
ably conveyed  said  prisoners  in  person  to 
said  county  Jail;  that  such  prisoners  were 
conveyed  or  transported  upon  the  regular 
trains  of  the  Oregon  Short  Line  Railroad 
Company,  the  distance  being  26  or  27  miles; 
that  the  defendant  has  at  all  times  and  up- 
on all  occasions  purchased  tickets  or  trans- 
portations for  such  prisoners;  that  upon  the 
particular  occasion  referred  to  in  the  accu- 
sation herein  there  were  confined  In  the 
building  at  Idano  Falls  aforesaid,  used  as 
a  Jail,  a  number  of  prisoners;  that  said 
prisoners  had  friends  or  associates  outside 
of  said  Jail  who  were  or  who  had  been  at- 
tempting to  aid  or  assist  said  prisoners  to 
escape;  that  said  prisoners  had  made  vari- 
ous attempts  to  escape  on  that  and  preced- 
ing days,  and  it  became  necessary  for  a 
guard  to  be  placed  over  the  Jail  on  the  night 
referred  to;  that  It  was  the  purpose  of  said 
defendant,  according  to  his  custom,  to  bring 
tile  prisoners  Hamilton  and  Doe  to  Black- 
foot In  person,  but  owing  to  the  said  fact 
that  trouble  existed  and  was  expected  about 
said  Jttll,  and  thai  D.  H.  Clyne  was  present 
In  Idaho  Falls  upon  the  evening  referred  to, 
and  was  coming  to  Blackfoot,  the  defend- 
ant. In  order  to  avoid  leaving  said  prisoners 
and  Jail,  asked  ana  requested  said  Clyne 
to  bring  said  prisoners  Hamilton  and  Doe 
to  Blackfoot.  and  place  them  in  the  county 
Jail  aforesaid,  tlie  defendant  remaining  to 
look  after  the  other  prisoners  aforesaid,  and 
to  preserve  the  peace  and  quietude  of  said 
town  of  Idaho  Falls;  that  he  did  turn  said 
two  prisoners  Hamilton  and  Doe  over  to 
said  Clyne  In  the  manner  aforesaid,  after 
having  purchased  and  procured  their  tick- 
ets or  transportation  from  Idaho  Falls  to 
Blackfoot  aforesaid,  and  having  paid  there- 
for the  regular  price  for  first-class  fare  over 
such  portion  of  said  railroad,  and  not  other- 
wise; that  no  commitment  of  the  said  pris- 
oners Hamilton  and  Doe  had  theretofore 
been  Issued  or  delivered  to  his  defendant  or 
the  said  Clyne  as  sheriff  or  otherwise,  and 
no  commitment  or  commitments  for  said 
two  prisoners  was  or  were  issued  or  deliver- 
ed to  any  oflicer  until  the  following  day, 
to  wit,  the  30th  day  of  August,  1890,  upon 
which  date  the  commitment  was  Issued  for 
each  of  the  said  two  prisoners,  and  direct- 
ed and  delivered  to  D.  H.  Clyne,  as  sheriff 
of  said  county  of  Bingham,  by  mall,  and  not 
otherwise;  and  the  defendant  alleges  the 
facts  to  be  that  said  two  prisoners  were 
never  in  the  charge  or  care  or  custody  of 
said  D.  H.  Clyne  as  sheriff  of  Bingham  coun- 
ty aforesaid  at  all,  until  the  afternoon  of 
the  ."^Oth  day  of  August  1899  or  otherwise 
than  as  a  private  agent  of  this  defendant. 
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as  hereinbefore  set  out  The  defendant  fur-  | 
ther  alleges  that  at  all  timea  between  the 
receipt  of  said  two  prisoners  and  the  after- 
noon of  the  30th  day  of  August,  1889,  he 
was,  as  constable  aforesaid,  liable  and  re- 
sponsible for  the  custody  and  safe-keeping 
of  said  two  prisoners,  and  that  during  said 
time  the  sheriff  of  said  Bingham  county  had 
not  the  power,  authority,  or  right  to  take 
the  custody  of  said  two  prisoners,  or  either 
their  two  persons,  from  this  defendant 
Wherefore  this  defendant  prays  that  he  be 
dlBmissed  hence,  and  that  he  have  Judgment 
for  his  costs  incurred  herein.  Dietrich,  Chal- 
mers &  Stevens,  Attorneys  for  Defendant." 

A  trial  by  jury  was  waived,  and  the  action 
tried  before  the  court,  which  found  against 
the  appellant,  and  rendered  Judgment  remov- 
ing him  from  olUce.  and  awarding  the  in- 
formant the  statutory  penalty  of  $500. 

The  spectflc  charge  in  the  Information 
against  the  appellant  is  that  he  charged  mile- 
age against  the  county  for  taking  the  county 
prisoners  J.  B.  Hamilton  and  J.  Doe  to  the 
county  Jan  at  Blackfoot,  when  he  had  not 
rendered  such  service,  and  presented  a  claim 
therefor  against  the  county,  which  was  al- 
lowed and  paid.  The  allegations  In  the  infor- 
mation are  not  sufllciently  clear,  specific,  and 
certain;  but  no  objection  was  raised  thereto, 
and.  In  our  opinion,  the  defects  in  the  infor- 
mation are  cured  by  the  allegations  of  the 
answer.  The  answer  is  in  fact  tantamount 
io  a  plea  of  guilty.  It  admits  that  said  pris- 
oners, Hamilton  and  Doe,  were  conveyed 
from  Idaho  Falis  to  the  coimty  Jail  at  Black- 
foot,  about  -  miles,  by  D.  H.  dyne,  sheriff 
of  Bingham  county,  and  that  appellant,  as 
couslablp,  claimed  mileage  for  conveying  said 
prisoners  from  Idaho  Kails  to  the  county 
Jail,  presented  a  claim  against  the  county 
therefor,  which  was  allowed,  and  that  he  re- 
ceived a  county  warrant  covering  such 
charge.  The  answer  then  seeks  to  Justify 
this  unwarranted  act  on  the  ground  that  in 
performing  this  public  service  the  sheriff  of 
the  county  was  acting  as  the  private  agent 
for  the  appellant,  and  not  as  a  public  olHcer. 
For  performing  this  service  the  sheriff  was 
not  entitled  to  any  mileage,  but  only  to  ac- 
tual expenses.  In  performing  like  services, 
the  constable  is  entitled  to  mileage.  From 
these  considerations  the  iniquity  of  appel- 
lant's contention  Is  apparent.  We  know  of 
no  rule  of  law,  or  of  good  morals,  which  per- 
mits the  sheriff  of  the  county  to  throw  off 
his  cloak  of  olUee,  and  become  the  mere 
private  agent  of  a  constable,  for  the  purpose 
of  enabling  the  latter  to  collect  fees  for  serv- 
ices performed  by  the  sheriff,  and  not  by  the 
constable,  and  such  conduct  is  certainly  con- 
trary to  public  policy,  and  subversive  of  an 
honest  administration  of  public  affairs. 

It  Is  contended  by  the  appellant  that  the 
Judgment  should  be  reversed  because  the 
lower  court  did  not  find  upon  all  of  the  is- 
sues. The  trial  court  did  find  as  follows: 
"That  W.  G.  Kills  charged  and  collected 
mileage  at  tne  rate  of  twenty  cents  per  mile 


for  services  pretended  to  have  been  rendered 
In  returning  one  J.  B.  Elamllton  and  J.  Doe 
from  the  Justice  court  of  Idaiio  Falls  pre- 
cinct to  the  county  Jail  at  Blackfoot  Idaho, 
upon  commitment,  when  in  fact  no  such  serv- 
ices were  ever  rendered  by  the  said  Ellis, 
and  said  prisoners  or  persons  were  never  re- 
turned to  said  Jail  by  said  Ellis;  and  the 
court  further  finds  that  all  the  material  al- 
legations of  the  complaint  herein  are  true, 
as  shown  by  the  evidence."  This  finds  the 
only  specific  acts  upon  which  the  Judgment 
could  rest  against  the  appellant  and  was  suf- 
ficient 

A  number  of  errors  are  urged  by  appellant 
upon  the  ground  that  the  court  admitted  im- 
proper and  Incompetent  evidence;  but  It  is 
unnecessary  to  notice  these  alleged  errors.  In- 
asmuch as  the  admissions  of  the  defendant's 
answer  confessed  the  material  facta  to  be 
established.  It  follows  that  the  appellant 
was  not  prejudiced  by  the  aumlsslon  of  such 
evidence;  hence  the  Judgment  should  not  be 
reversed  upon  this  ground. 

Appellant  also  contends  that  the  Judgment 
should  be  reversed  upon  the  ground  that  this 
action  was  first  entitled  "State  of  Idaho, 
Plaintiff,  vs.  W.  G.  Ellis,  Defendant"  and 
that  after  the  cause  was  submitted  to  the 
court  the  court,  on  Its  own  motion,  changed 
the  style  of  the  action  to  "J.  Ed.  Smith,  Plain- 
tiff, vs.  W.  U.  Kills,  Defendant"  Such  action 
on  the  part  of  the  court  was  error.  But 
how  has  the  appellant  been  prejudiced  there- 
by? The  Judgment  of  removal  was  for  prop- 
er cause  admitted  by  api)ellant  in  his  answer. 
The  court  had  Jurisdiction  of  the  person  of 
the  defendant  and  of  the  subject-matter  of 
the  action.  Cionging  the  title  of  the  action 
did  not  devest  the  court  of  Jurisdiction,  nor 
did  it  change  the  issues,  or  require  the  intro- 
duction of  any  additional  evidence  by  either 
of  the  parties.  It  did  not  result  in  any  Judg- 
ment different  from  the  one  which  was,  and 
which  should  have  been,  entered.  Hence  no 
substantial  right  of  the  defendant  was  af- 
fected by  changing  the  title.  Yet  we  say 
it  was  error  to  do  so.  The  action  being  of  a 
public  nature,  for  the  public  good,  and  strict- 
ly a  penal  action,  might  be  commenced  either 
in  the  name  of  the  state  as  plaintiff  or  in 
the  name  of  the  informant.  It  has  been  the 
practice  In  this  state,  unquestioned  so  far 
as  we  are  informed,  to  commence  an  action 
of  this  kind  in  the  name  of  the  informant  as 
plaintiff. 

We  think  that  when  a  public  officer  pre- 
sents a  claim  against  the  coimty  for  a  pub- 
lic service  which  he  admits  that  he  has  not 
performed,  procures  its  allowance,  and  re- 
ceives a  county  warrant  covering  such 
charge,  that  he  should,  in  a  proper  action 
in  the  proper  court  the  fact  of  such  charge 
being  established,  be  removed  from  office, 
and  the  penalty  provided  by  section  7459, 
Rev.  St,  adjudged  against  him,  and  in  favor 
of  the  informant  There  is  no  doubt  that 
the  Illegal  fees  were  claimed  and  collected 
knowingly,  vvlllfully,  and  corruptly.    Having 
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^ioIated  an  express  stfttute,  be  cannot  be 
heard  to  say  tbat  he  did  It  innocently.  There 
appearing  no  error,  pivjudlclal  to  any  sub- 
stantial rights  of  the  appellant,  the  Judgment 
appealed  from  is  affirmed.  Costs  awaiHled 
to  respondent. 

HUSTOX.  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


VAX  WAGENE2\'  v.  CARPENTER. 

(Supreme  Court  of  Colorado.     June  30,  1900.) 

TRUSTS  —  MINING  CLAIM  —  CO-TENANTS  —  RE- 
LOCATIO.M— INUREMENT  —  NEW  TRIAL  —  AT- 
TACHMENT—GENERAL   JURISDICTION. 

1.  Where  an  action  to  enforce  a  trust  aKainst 
certain  property  proceeded  to  trial,  without  any 
fault  of  plaintiflf,  on  the  theory  that  title  to 
the  property  was  in  a  vendee  from  the  original 
trustee,  whereas  such  title  was  really  in  the 
trustee,  by  virtue  of  a  reconveyance  by  an  un- 
recorded deed,  and  plaintiff  was  beaten,  it  was 
proper  to  grant  a  new  trial,  since  the  errone- 
ous theory  on  which  the  former  trial  proceeded 
placed  plaintiff  at  a  distinct  disadvantage,  in 
obliging  him  to  prove  that  such  vendee  took  ti- 
tle with  notice  of  the  trust,  etc. 

2.  Though  power  to  act  in  attachment  pro- 
ceedings is  conferred  by  special  statute,  the 
better  view  is  that  courts,  in  enforcing  remedies 
provided  by  attachment  acts,  exercise  a  gen- 
eral jurisdictiou;  and  hence,  where  a  judgment 
rendered  against  a  nonresident  is  collaterally 
attacked  on  the  ground  that  the  necessary  levy 
on  his  pi'operty  to  give  jurisdictiou  was  not 
made,  it  will  be  conclusively  presumed  that  all 
acts  necessary  to  constitute  a  valid  levy  were 
performed,  unless  the  contrary  appears  from 
the  record. 

3.  G.  owned  a  four-eighteenths  interest  In  a 
mining  claim,  as  a  tenant  in  common  with  oth- 
ers. In  1881,  the  claim  not  being  then  subject 
to  forfeiture,  his  co-tenants  relocated  and  re- 
named the  lode:  it  being  understood  that  each 
was  to  retain  the  same  interest  in  the  new  loca- 
tion that  he  had  in  the  old.  Patent  issued  to 
G.'s  co-tenants,  and,  by  a  conveyance  from 
them,  title  vested  in  defendant,  who  gave  no 
consideration  therefor.  Held,  that  the  reloca- 
tion uitide  by  a  part  of  the  co-tenants  inured  to 
the  benefit  of  all.  and  that  defendant,  having 
paid  no  omsideration.  took  suliject  to  a  trust 
in  favor  of  G.  for  four-eighteenths  of  the  claim. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Mason  B.  Carpenter  against  An- 
na R.  Van  Wagenen  to  enforce  a  construct- 
ive trust.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

This  Is  an  action  to  enforce  a  trust.  The 
facts  upon  which  the  right  to  relief  Is  pred- 
icated are.  In  substance,  as  follows:  On  Au- 
gust 10,  1878,  Andrew  W.  Gill  purchased 
from  the  original  locators  a  certain  mining 
claim,  known  as  the  "Paris  Lode  Claim," 
situate  in  Lake  county,  Colo.  During  the 
years  1878  and  1870,  by  sundry  conveyances, 
he  parted  with  all  bis  Interest  in  the  claim, 
except  six-eighteenths.  On  December  15, 
1879,  Theo.  F.  Van  Wagenen,  for  himself 
and  as  attorney  in  fact  for  the  other  owners, 
Including  Mr.  Gill,  entered  into  a  bond  and 
contract  to  convey  to  the  Energetic  Mining 
&  Prospecting  Company  six-eighteenths,  or 


1  one-third,  of  tbe  claim,  in  consideration  of 
the  sinking  «f  a  drill  hole  upon  the  prop- 
erty. The  company  performed  the  work  ac- 
cording to  the  terms  of  the  contract.  Short- 
ly thereafter,  and  on  April  9,  1880,  Van 
Wagenen  conveyed  to  the  company,  for  him- 
self and  his  co-owners,  tbe  six-eighteenths 
agreed  upon,  wblch  Included  two-eighteenths 
of  Gill's  Interest  On  February  1,  1881,  Gil- 
bert L,  Havens,  agent  of  tbe  Energetic  Min- 
ing &  Prospecting  Company,  and  Alexander 
C.  MiUspaiigh,  at  tbe  request  of  Van  Wage- 
nen, in  order  to  get  rid  of  some  conflict,  re- 
located the  Paris  ground,  and  niuned  it  tbe 
"Pyrenees,"  witli  tbe  understanding  that  all 
tbe  owners  in  the  Paris  should  retain  like  in- 
terests in  the  new  location.  On  February 
12,  1881,  the  Pyrenees  was  conveyed  by  tbe 
locators  to  Theo.  F.  Van  Wagenen,  without 
consideration,  to  enable  him  to  apply  for 
patent.  On  tbe  next  day  he  conveyed  to 
Gilbert  L.  Havens,  who  had  acquired  all  the 
interests  of  the  Energetic  Mining  &  Pros- 
pecting Company,  an  undivided  six-eight- 
eenths interest  in  the  Pyrenees,  covering 
the  company's  former  interest  in  the  Paris. 
On  February  19,  1881,  Havens  and  Van 
Wagenen,  by  their  joint  deed,  conveyed  the 
title  to  tbe  Pyrenees  to  M.  B.  Carjienter, 
without  consideration,  and  without  bis 
knowledge,  for  the  purpose  of  getting  a  pat- 
ent in  bis  name.  On  October  20,  18S1,  tbe 
receiver's  receipt  to  tbe  Pyrenees  having 
been  obtained  in  Carpenter's  name,  he  con- 
veyed seven-eighteenths,  wblch  included  the 
slx-eighteentbs  formerly  belonging  to  tbe 
Energetic  Mining  &  Prospecting  Coiupany  in 
tbe  Paris,  to  Havens,  without  consideration: 
and  on  tbe  same  day,  at  Van  Wagenen's 
suggestion,  and  without  any  consideration, 
he  conveyed  to  Anna  H.  Van  Wagenen  tbe 
title  to  the  remaining  eleven-eighteenths  of 
the  Pyrenees,  covering  the  remaining  inter- 
ests in  the  Paris.  At  the  time  of  the  reloca- 
tion of  the  ground  as  the  Pyrenees,  and  dur- 
ing the  patent  pro<>eedlngs.  Gill  was  a  non- 
resident of  Colorado,  and  bad  no  notice  of 
these  proceedings.  On  Morcli  3,  188(i.  Car- 
penter commenced  suit  In  the  county  court 
of  Arapahoe  county  against  .indrew  W.  (Jill 
and  others,  including  Mrs.  Van  Wagenen,  to 
recover  $1,731  for  services  rendered  defend- 
ants, as  attorney,  In  prosecuting  and  defend- 
ing certain  suits  between  January  11,  1881, 
and  January  12,  ]8.S('k  In  this  action  a  writ 
of  attachment  was  issued  to  tbe  sherifC  of 
Lake  county,  who  indorsed  thereon  the  fol- 
lowing certificate  of  levy:  "I  do  hereby  cer- 
tify that  by  virtue  of  a  certain  writ  of  at- 
tachment to  me,  as  slieriff.  directed,  dated 
the  3d  day  of  March,  A.  D.  ISSii,  and  issued 
out  of  tlie  coimty  court  of  the  Second  judi- 
cial district  of  the  state  of  Colorado,  in  and 
for  the  county  of  Arapahoe,  in  favor  of  Ma- 
son B.  Cari)enter,  and  ajrainst  Vhan.  M. 
Stead,  Vanderbilt  Allen.  Edward  L.  Oi»peu- 
helm,  Andrew  W.  Gill,  Frederick  Prentice. 
Anna  R.  Van  Wagenen.  Theodore  F.  Van 
Wagenen,  and  Gilbert  L.  Havens,  1  have  lev- 


Digitized  by 


v^oogle 


Colo.) 


TAN  WAGENEN  t.  OAEPEKTER 


led  upon  the  following  deBcrlbed  property, 
to  wit:  All  the  right,  title,  and  interest  of 
the  above-named  defendants  In  and  to  the 
Paris  lode  mining  claim,  situate  In  Califor- 
nia mining  district;  the  Pyrenees  lode  min- 
ing claim,  situate  in  California  mining  dis- 
trict. All  of  the  above-described  property 
being  situate  In  the  county  of  Lake,  and 
state  of  Colorado.  Dated  at  Leadvllle, 
March  4,  1886.  JJ.  A.  Lamping,  Sheriff,  by 
W.  G.  MUner,  Under-SherifT."  And  the  fol- 
lowing return:  "I  do  hereby  certify  that  I 
have  duly  executed  the  within  writ  on  this 
4tfa  day  of  March,  1886,  by  levying  on  all 
the  right,  title,  and  Interest  of  the  wlthln- 
named  defendants  In  and  to  the  real  prop- 
erty as  shown  In  certificate  of  levy  hereto 
attached.  None  of  the  wlthln-named  de- 
fendants found  In  my  county  of  Lake.  J. 
A.  Lamping,  Sheriff,  by  W.  G.  Mllner,  Un- 
der-sheriff." On  May  17,  1886,  the  case  was 
dismissed  as  to  all  bnt  OUl,  and,  service  hay- 
ing been  made  by  publication,  judgment  was 
entered  against  him,  and  special  execution 
Issued  thereon;  and  on  June  22,  1886,  all  his 
legal  and  equitable  interests  In  the  Paris 
and  Pyrenees  was  sold  to  Mason  B.  Car- 
penter In  satisfaction  of  his  judgment,  and 
on  May  14,  1887,  the  sheriff  executed  his 
deed  to  him,  conveying  "all  the  right,  title, 
and  interest,  both  legal  and  equitable,  of  the 
above-named  defendant.  In  and  to  the  Paris 
•  •  •  and  the  Pyrenees  lode  mining 
claims."  On  February  28,  1890,  he  institut- 
ed this  suit  in  the  district  court  of  Arapahoe 
county  against  Anna  R.  Van  Wagenen  and 
Lewis  M.  Gregory,  and,  for  cause  of  action, 
stated,  in  substance,  the  foregoing  facts,  and 
alleged  that  on  the  3d  day  of  March,  1886, 
Anna  R.  Van  Wagenen  held  the  legal  title  to 
the  undivided  four-eighteenths  Interest  In 
the  Pyrenees  lode  mining  claim  in  trust  for 
the  sole  benefit  and  use  of  Andrew  W.  OUl, 
and  that  she  had  on  or  about  the  1st  day  of 
Jannary,  1889,  conveyed  by  deed  the  whole 
of  the  legal  title  to  said  four-eighteenths  in- 
terest to  said  Gregory,  who  accepted  and  re- 
ceived the  title  thereto  charged  with  said 
trust,  with  full,  actual,  and  constructive  no- 
tice and  knowledge  of  tlie  equitable  interest 
of  plaintiff  therein.  The  defendants  appear- 
ed and  filed  their  answer,  denying  the  ma- 
terial allegations  of  the  complaint  On  Feb- 
ruary 4,  1800,  the  cause  was  tried  to  the 
court,  and  resulted  In  a  general  finding  for 
the  defendants.  Thereafter  plaintiff  filed 
his  motion  for  a  new  trial  upon  the  ground, 
among  others,  of  newly-discovered  evidence, 
and  surprise  which  ordinary  prudence  could 
not  have  guarded  against,  which  was  sus- 
tained, and  a  new  trial  granted.  Thereaft- 
er, by  leave  of  court,  plaintiff  filed  an 
amended  and  supplemental  complaint,  which 
on  motion  was  stricken  from  the  record  on 
the  ground  that  it  stated  a  new  and  differ- 
ent cause  of  action  from  that  declared  on  In 
the  original  complaint.  On  Novemlier  0, 
18iKS,  plaintiff  filed  his  second  amended  and 
supplemental    complaint   against    Anna   U. 


Van  Wagenen,  as  sole  defendant,  to  which 
she  filed  her  answer,  specifically  denying  all 
the  material  allegations  therein  contained. 
A  replication  was  filed  thereto,  whereupon 
the  cause  was  again  tried  to  the  court,  which 
found  the  Issues  of  fact  Joined  In  favor  of 
plaintiff,  and  adjudged  him  to  be  the  owner 
of  an  undivided  four-eighteenths  Interest  In 
and  to  said  Pyrenees  lode  mining  claim,  and 
that  defendant  held  the  legal  title  to  said 
Interest  in  trust,  and  ordered  her  to  convey 
the  same  to  him.  To  reverse  this  decree, 
Mrs.  Van  Wagenen  brings  the  case  here  on 
appeaL 

Charles  H.  Toll,  D.  V.  Burns,  and  Joseph 
C.  Helm,  for  appellant.  W.  N.  McBlrd  and 
Charles  J.  Hughes,  Jr.,  for  appellee. 

OODDARD,  J.  (after  stating  the  facts). 
1.  The  first  error  relied  on  Is  the  action  of 
the  court  granting  the  appellee  a  new  trial. 
At  the  time  of  the  commencement  of  the 
action,  on  February  28,  1890,  there  was  of 
record  In  Lake  county  a  deed  of  Mrs.  Van 
Wagenen's,  dated  October ,  1887,  con- 
veying the  four-elghteentbs  Interest  In  ques- 
tion to  Lewis  M.  Gregory;  and  the  com- 
plaint averred  that  the  title  to  this  interest 
was  vested  in  him.  This  was  not  denied  in 
the  answer,  and  on  the  trial,  which  occur- 
red on  February  4,  1896,  the  court  and  coun- 
sel, supposing  that  Gregory  still  held  the 
title,  tried  the  case  upon  that  theory.  It 
appears  from  the  showing  made  upon  the 
motion  for  a  new  trial  that  on  October  21, 
1887,  Gregory  reconveyed  this  title  to  Mrs. 
Van  Wagenen.  This  deed  was  not  placed 
on  record  until  1892,  during  the  pendency 
of  the  action.  The  appellee  first  learned  of 
the  existence  and  record  of  this  deed  In 
April,  1806.  Upon  these  facts  being  brought 
to  the  attention  of  the  Judge  who  tried  the 
cause,  he  sustained  the  motion  and  granted 
a  new  trial,  as  he  expressly  states,  upon  the 
principal  ground  that  he  supposed  at  the 
time  the  case  was  decided  that  Gregory  still 
held  title  to  said  Interest  in  said  mine, 
which  had  been  theretofore  conveyed  to  him 
by  the  defendant,  Anna  R.  Van  Wagenen. 
The  case  was  therefore  tried  under  a  mis- 
apprehension as  to  the  actual  status  of  the 
title  to  the  Interest  in  question.  That  this 
mistake  seriously  embarrassed  plaintiff  In 
establishing  his  claim,  and  imposed  upon 
him  a  burden  that  he  ought  not  to  have 
been  obliged  to  assume.  Is  obvious.  It  made 
it  incumbent  upon  him  to  show  that  Greg- 
ory obtained  the  title  with  notice  or  knowl- 
edge of  the  trust  contended  for;  and,  falling 
In  this,  he  could  not  recover,  no  matter  how 
clearly  he  may  have  been  able  to  establish 
his  right  to  relief  against  Mrs.  Van  Wag- 
enen had  the  true  condition  of  the  title  been 
known.  Upon  this  assumption,  testimony 
was  offered  and  witnesses  cross-examined, 
and  si)e(>Ial  objections  were  Intei-posed  to 
certain  tcKtlniony,  clearly  admissible  as 
against  Mrs.  Van  Wagenen,  upon  the  ground 
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that  It  was  Inadmissible  to  affect  Gregory's 
title.  It  is  apparent  from  the  statement  of 
its  reason  for  granting  the  new  trial  that 
the  conclusion  of  the  court  was  largely  In- 
fluenced, if  not  entirely  controlled,  by  the 
supposition  that  Gregory  held  the  title,  and 
was  presumably  a  purchaser  without  notice. 
It  is  therefore  manifest  that  the  cause  was 
tried  and  determined  upon  a  false  issue, 
and  that  the  appellee  was  thereby  prevent- 
ed from  having  his  right  to  the  property  in 
question  fairly  considered  and  determined. 
Nor  do  we  think  that  his  failure  to  discov- 
er the  true  state  of  the  title,  under  the 
circumstances,  constituted  such  a  want  of 
diligence  as  should  deprive  him  of  the  right 
to  have  such  issue  falriy  tried.  He  had  a 
right  to  rely  upon  the  title  as  recorded  at 
the  commencement  of  the  action,  especially 
as  he  was  in  no  way  advised  by  the  answer 
that  an  unrecorded  reconveyance  was  In 
existence,  and  was  led  to  believe  by  the  con- 
duct of  defendants  that  no  change  of  title 
had  taken  place.  We  think  the  court  be- 
low properly  exorcised  its  discretion  In 
granting  the  motion  for  a  new  trial,  and 
we  can  see  no  good  reason  for  interfering 
with  Its  action. 

2.  The  next  objection  is  that  the  Judg- 
ment rendered  in  the  case  of  Carpenter 
against  UIll,  and  all  proceedings  had  there- 
under, were  null  and  void,  for  the  reason 
that  It  does  not  afilrmntlvely  appear  on  the 
return  of  the  sheriff  that  the  writ  of  at- 
tachment was  levied  as  required  by  sub- 
division 2,  §  96,  Code  Civ.  Proc.  1877,  which 
was  then  in  force,  and  which  reads  as  fol- 
lows: "Second.  Keal  property,  or  any  in- 
terest therein,  belonging  to  the  defendant, 
and  held  by  any  other  person,  or  standing 
upon  the  records  of  the  county  In  the  name 
of  any  other  person  (but  belonging  to  the 
defendant),  shall  be  attached  by  leaving 
such  person  or  his  agent  a  copy  of  the  writ 
and  a  notice  that  such  real  property  (giving 
a  description  tliereof),  and  any  interest 
therein  belonging  to  the  defendant,  are  at- 
tached, pursuant  to  such  writ,  and  filing 
a  copy  of  such  writ  and  notice  with  the  re- 
corder of  the  county."  It  will  be  observed 
that  the  return  of  the  sheriff,  as  above  set 
forth,  does  not  state  that  he  left  with  Mrs. 
Van  Wagenen,  in  whose  name  the  legal  title 
to  the  Pyrenees  then  stood,  a  copy  of  such 
writ  and  notice,  or  that  he  filed  the  same 
with  the  recorder  of  I>ake  county.  It  Is  in- 
sisted that  as  the  action  was  against  a  non- 
resident, and  the  only  service  of  summons 
had  was  by  publication,  and  the  levy  of  the 
writ  of  attachment  being  an  essential  pre- 
requisite to  the  acquirement  of  Jurisdiction, 
it  must  be  made  In  strict  conformity  with 
the  requirements  of  the  statute,  and  the  re- 
turn of  the  sheriff  must  show  affirmatively 
that  this  was  done.  On  the  othor  hand,  it 
is  not  denied  that,  to  initiate  Jurisdiction 
against  a  nonresident  a  seizure  of  property 
belonging  to  him  within  the  state  must  be 
made,  and,  to  constitute  a  valid  seizure,  the 


levy  of  the  writ  of  attachment  must  be 
made  In  conformity  with  all  the  require- 
ments of  the  statute;  but  it  is  contended 
that  when  a  Judgment  rendered  by  a  court 
of  general  Jurisdiction  is  collaterally  attack- 
ed, as  in  this  case.  It  will  be  conclusively 
presumed  that  all  the  acts  necessary  to  con- 
stitute a  valid  levy  were  done,  unless  the 
contrary  appears  from  the  record.  There 
exists  an  Irreconcilable  conflict  in  the  au- 
thorities upon  this  question.  This  conflict 
arises  from  the  view  the  different  courts  en- 
tertain as  to  the  nature  of  the  Jurisdiction 
that  the  courts  exercise  In  enforcing  reme- 
dies provided  by  the  attachment  acts;  some 
holding  that  the  power  to  take  cognizance 
of  attachment  proceedings  is  a  special  Juris- 
diction conferred  by  the  statute,  which  was 
not  within  the  general  Jurisdiction  of  the 
courts,  and  that  everything  necessary  to 
show  that  such  Jurisdiction  has  been  right- 
fully exercised  must  appear  upon  the  face 
of  the  record,  while  by  others  it  is  held 
that  attachment  proceedings  are  within  the 
general  Jurisdiction  conferred  by  the  con- 
stitution, and  that  the  statute  has  only  pre- 
scribed a  new  mode  or  process  for  bringing 
the  persons  or  proiierty  within  their  control, 
and  that  the  same  presumption  in  favor  of 
Jurisdiction  of  such  actions  will  be  indulged 
as  in  other  cases.  Among  the  cases  an- 
nouncing the  latter  view  are  Harvey  v.  Ty- 
ler, 2  Wall.  328.  17  L.  Ed.  871;  Galpin  v. 
Page.  18  Wall.  350,  21  L.  E<1. 959;  Voorhees  v. 
Bank,  10  Pet.  449, 9  L.  Ed.  490;  Willis  v.  Moor- 
ing. 03  Tex.  340;  Thompson  v.  Bastbum,  16  X. 
J.  Ijiw,  100;  Diehl  v.  Page,  3  N.  .T.  Eq.  143; 
Stewart  v.  Anderson,  70  Tex.  588,  8  S.  W.205; 
Works.  Courts,  p.  547;  Bank  v.  Richardson 
( Or.)  54  Pac.  359.  In  Voorhees  v.  Bank,  Justice 
Baldwin,  speaking  to  this  point,  said:  "The 
several  courts  of  common  pleas  of  Ohio  at 
the  time  of  these  proceedings  were  courts 
of  general  civil  Jurisdiction,  to  which  was 
added,  by  the  net  of  1805,  power  to  Issue 
writs  of  attachment,  and  order  a  sale  of 
the  proi)erty  attached,  on  certain  condi- 
tions. No  objection,  therefore,  can  be  made 
to  their  Jurisdiction  over  the  case,  the  cause 
of  action,  or  the  property  attached."  In 
Willis  V.  Mooring  it  is  said:  "The  generally- 
accepted  doctrine  now  seems  to  be  that  the 
Jurisdiction  over  attachment  proceedings  is 
part  of  the  general  Jurisdiction  conferred 
upon  the  courts  in  which  they  are  cogniza- 
ble, and  the  same  presumption  in  favor  of 
that  Jurisdiction  must  be  indulged  as  In 
other  cases,  and  the  same  Intendments  in 
favor  of  the  officer  executing  process."  In 
Stewart  v.  Anderson,  Stayton,  C.  J.,  uses  the 
following  language:  "There  has  been  much 
difference  of  opinion,  in  courts  for  whose 
decisions  we  have  the  highest  respect,  as  to 
whether  the  same  presumptions  will  be  in- 
dulged in  favor  of  Jurisdiction  when  reB- 
ance  is  placed  on  citation  by  publication  and 
seizure  of  property  as  will  be  when  personal 
service  made  within  the  territory  over  which 
the  court  has  jurisdiction  Is  relied  upon. 
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•  •  *  Whether  the  jurisdiction  of  a  court 
be  general  or  special.  It  cannot  be  made  to 
(leiwnd  upon  the  character  of  the  process 
througli  which  it  acquires  power  over  the 
person  or  thing  to  be  affected  by  Its  final 
adjudication.  The  con.stitutlon  confers  ju- 
risdiction, but  the  legislature  prcsei-ibes  the 
process  through  which  iwrsons  and  things 
may  be  brought  within  Its  reach  and  made 
snV)Ject  to  Its  exercise."  We  thlnlc  tlie  rule 
annouuce<l  in  these  cases  is  supported  by 
the  better  reason,  and  that  when  action  of 
a  court  of  general  jurisdiction  Is  Invoked  In 
attachment  proceedings,  although  Its  power 
to  so  act  Is  conferred  by  n  special  statute, 
It  nevertheless,  in  exercising  such  special 
powers,  acts  Judicially,  and  Is  none  the  less 
a  court  of  general  Jurisdiction  because  It 
proceeds  according  to  rules  and  practice  pre- 
scribed by  the  statute.  The  same  consider- 
ations of  public  policy  and  reasons  exist 
why  the  record,  If  silent  should  be  aided 
by  the  same  presumptions  which  obtain  in 
cases  of  personal  service.  Whether  a  writ 
of  attachment  Is  Issued  as  an  auxiliary  to 
the  main  action,  or  to  Initiate  Jurisdiction 
against  a  nonresident,  to  constitute  a  valid 
levy  of  the  writ  the  acts  required  by  the 
statute  must  be  done,  which  are  the  same 
In  both  Instances,  and  the  purpose  to  be  ac- 
complished the  same,  to  wit,  to  bring  the 
property  under  the  dominion  of  the  court 
for  the  purpose  of  subjecting  it  to  the  satis- 
faction of  any  judgment  that  may  be  ob- 
tained. The  rule  requiring  the  seizure  of 
property  within  the  state,  belonging  to  a 
nonresident  defendant,  as  a  condition  pre- 
cedent to  the  exercise  of  Jurisdiction,  Is  a  ju- 
dicial, and  not  a  statutory,  requirement 
Bank  v.  Richardson,  supra.  As  Bean,  J., 
who  delivered  the  opinion  In  that  case,  in 
speaking  of  this  rule,  says:  "Its  .require- 
ments are  satisfied,  and  the  court  acquires 
sufficient  jurisdiction  of  the  rem  to  protect 
its  proceeding  from  collateral  attack,  when 
the  property  of  the  defendant  has  been  ac- 
tually brought  within  the  power  and  con- 
trol of  the  court  by  a  seizure  under  a  law- 
ful writ  of  attachment  Issued  in  the  action, 
although  there  may  be  Irregularities,  even 
errors.  In  the  attachment  proceedings."  Our 
conclusion  upon  this  question  does  not  mili- 
tate against  the  rule  announced  in  Thomp- 
son V.  White,  26  Oolo.  228,  54  Pac.  718,  and 
other  decisions  of  this  court  in  regard  to 
the  strictness  with  which  the  requirements 
of  the  attachment  act  must  be  observed,  but 
only  recognizes,  as  applicable  to  Judgments 
In  this  class  of  cases,  the  same  presumption 
of  jurisdiction  upon  collateral  attack  that 
obtains  in  other  cases,  to  wit  that  every- 
thing necessary  to  be  done  was  done,  unless 
the  contrary  appears  from  the  record.  The 
plaintiO  introduced  in  evidence,  among  oth- 
er things,  a  certified  copy  of  the  final  judg- 
ment rendered  by  the  county  court  of 
Arapahoe  county  in  the  case  of  Carpenter 
against  Gill,  which  recited  that  the  defend- 
ant CMll.  having  been  regularly  served  with 


process,  and  having  failed  to  appear  and  an- 
swer the  complaint,  his  default  was  entered 
according  to  law.  A  special  execution  is- 
sued thereou,  and  a  sherifTs  deed,  conveying 
to  him,  as  purchaser  at  a  sale  duly  made 
thereunder,  all  the  right,  title,  and  interest 
of  Gill  in  and  to  the  Paris  and  Pyrenees 
mining  claims.  This  was  sufticient  to  es- 
tablish his  ownership  of  the  Gill  interest, 
and  to  entitle  him  to  maintain  his  right  there- 
to against  appellant. 

3.  This  briugs  us  to  the  vital  question  in 
the  case,  and  that  is  whether  the  appellant 
acquired  and  holds  title  to  the  four-eight- 
eenths interest  in  controversy  in  her  own 
right,  or  burdened  with  the  alleged  trust. 
The  solution  of  this  question  Is  not  embar- 
rassed by  any  controversy  touching  the  facts, 
but  depends  upon  the  effect  to  be  given  to 
the  facts,  as  established  by  undisputed  testi- 
mony, which  appear  In  the  foregoing  state- 
ment, and,  in  brief,  are  that  Gill  in  1878  own- 
ed the  Paris  lode  claim,  and  from  time  to 
time  during  that  year  and  the  year  follow- 
ing he  conveyed  away  all  of  his  title  except 
six-eighteenths,  two-eighteenths  of  which 
Theo.  F.  Van  Wagenen,  acting  as  his  at- 
torney in  fact,  conveyed  to  the  Knergetic 
Mining  &  Prospecting  Company  in  pursu- 
ance of  the  contract  entered  Into  with  that 
company.  There  is  nothing  to  show  that  he 
ever  parted  with,  and  was  not  still  the  own- 
er of,  the  remaining  four-eighteenths  on  Feb- 
ruary 1,  1881,  when  the  ground  included  In 
the  Paris  claim  was  relocated  and  named  the 
"Pyrenees."  This  relocation  was  made,  at 
the  suggestion  of  Theo.  F.  Van  Wagenen, 
by  Gilbert  Xj.  Havens,  the  then  owner  of  one- 
third  of  the  Paris,  and  one  Millspaugh,  acting 
for  Van  Wagenen.  At  this  time  the  Paris 
was  not  subject  to  forfeiture,  but  was  re- 
located and  renamed  for  the  purpose  of  get- 
ting rid  of  some  adverse  claim  made  to  a 
portion  of  the  ground,  and  to  procure  patent, 
and  with  uie  understanding  that  all  parties 
Interested  In  the  Paris  claim  should  retain 
the  same  Interest  In  the  Pyrenees.  At  this 
time  Gill  was  a  nonresident  of  Colorado,  and 
It  does  not  appear  whether  he  had  knowledge 
of  this  relocation,  or  in  any  way  consented 
thereto,  except  through  Van  Wagenen.  who 
was  his  attorney  in  fact,  and  had  charge  and 
management  of  this  proceeding.  While  ap- 
pellant attempts.  In  her  answer,  to  deny  that 
the  location  of  the  Pyrenees  was  made  with 
the  knowledge  or  for  the  benefit  of  Gill,  or 
for  the  puriwse  of  removing  any  apparent 
cloud  upon  the  title  of  the  Paris  claim,  she 
admits  that  such  relocation  was  made  for 
the  lieneflt  of  all  the  other  owners.  After 
such  relocation,  and  on  February  12,  1881, 
the  locators  conveyed  the  Pyrenees  lode  to 
Theo.  F.  Van  Wagenen,  who  thereupon  con- 
veyed to  Gilbert  L.  Havens  an  undivided 
one-third  of  said  claim.  On  February  19, 
1881,  Van  Wagenen  and  Havens  conveyed 
tlie  legal  title  to  the  Pyrenees  lode  to  appel- 
lee for  the  purpose  of  procuring  patent  A 
patent  was  procured  in  his  name,  and  he,  by 
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direction  of  Van  Wagenen,  conveyed  seven- 
eighteenths  to  Havens,  and  eleven-elghteentbs 
to  appellant,  wlio  afterwards  conveyed  to 
Oppenlielm,  Stead,  and  Allen  two-eighteenths 
respectively,  being  the  same  amount  they 
owned  in  the  Paris  lode,  retaining  In  her 
name  the  remaining  five-eighteenths,  which 
represented  the  one-eighteenth  owned  by 
Theo.  F.  Van  Wagenen.  and  the  four-eight- 
eenths owned  by  Gill  in  the  Paris  claim. 
There  is  no  pretense  that  she  paid  any  con- 
sideration for  the  conveyance  to  her  by  ap- 
pellee of  the  flve-elghteenths  interest  which 
she  retains,  but  she  avers  that  she  acquired  it 
from  her  husband,  and  that  the  same  was 
conveyed  to  her  by  his  direction.  It  seems 
to  us  too  clear  to  admit  of  dispute  that  a  re- 
location of  a  mining  claim  by  one  tenant  in 
common,  under  the  circumstances  attending 
the  relocation  of  the  Paris,  would  inure  to 
the  benefit  of  his  co-tenants,  whether  the  re- 
location was  made  with  their  knowledge  and 
consent  or  not;  that  such  a  result  would 
necessarily  follow  from  the  fiduciary  relation 
that  exists  between  tenants  in  common, 
which  prevents  one  of  them  from  acquiring 
title  to  the  common  property  In  violation  of 
the  trust  and  confidence  that  such  relation 
imposes.  Hunt  v.  Patchin  (C.  O.)  35  Fed. 
81«;  Mining  Co.  v.  O'Brien,  22  Colo.  126,  43 
Pac.  1010;  Turner  v.  Sawyer,  150  U.  S.  578, 
±i  Sup.  Ct.  102,  37  L.  Ed.  1180;  Mills  v. 
Hart,  24  Colo.  505,  52  Pac.  680;  Freem. 
Co-Ten.  $»  151-154;  Ix)ckhart  v.  Rollins,  2 
Idaho,  5o;{,  21  Pac.  413;  Llndl.  Mines,  i  407; 
Brundy  v.  Mayfield,  15  Mont.  201,  38  Pac. 
1067.  As  was  said  In  Turner  v.  Sawyer, 
supra:  "It  is  well  settled  that  co-tenants 
stand  In  a  certain  relation  to  each  other  of 
mutual  trust  and  confidence,  that  neither  will 
be  permitted  to  act  in  hostility  to  the  other 
in  reference  to  the  Joint  estate,  and  that  a 
distinct  title  acquired  by  one  will  inure  to 
the  benefit  of  ail."  Whether  such  result 
would  follow  If  It  was  true,  as  assumed  by 
counsel  for  appellant,  that  the  Paris  was 
subject  to  relocation  at  the  time,  and  was 
relocated  with  the  Intention  and  for  the 
purpose  of  excluding  some  of  the  original 
owners  of  the  Paris,  It  is  unnecessary  to  de- 
termine, since  it  is  clear  that  those  condi- 
tions did  not  exist.  It  sufilciently  appears 
that  the  I'aris  was  not  at  that  time  open  to 
relocation,— most  of  the  work  by  the  Elner- 
getic  Mining  &  Prospecting  Company  liaving 
been  dune  in  the  year  1880,— and  that  the  re- 
location was  made  for  the  benefit  of  ail  own- 
ing interests  in  the  Paris.  But  counsel  for 
appellant  also  contend  that,  notwithstanding 
ttie  fact  that  (4ili's  title  to  the  four-eight- 
eenths interest  still  remained  of  record,  by 
reason  of  his  silence  and  failure  to  assert 
his  right  to  the  interest  It  is  to  be  presumed 
that  he  had  abandoned  or  disposed  of  it 
prior  to  the  relocation  of  the  Paris.  We  do 
not  think  tliere .  is  any  merit  in  this  claim. 
It  certainly  is  not  to  be  prpsunied,  in  the 
face  of  tlie  fact  that  iii.s  tiile  to  this  inter- 
est then  stood  of  record  in  his  name,  that  he 


bad  transferred  it  to  any  one  else;  nor  is 
abandonment  to  be  presumed  from  mere  si- 
lence. A  title  to  realty  is  not  lost  by  the 
failure  of  the  owner  to  assert  his  claim  to  it. 
Other  circumstances  must  concur  that  would 
In  equity  estop  him  from  asserting  it  to  the 
prejudice  of  one  who  had  been  misled  by  his 
silence.  No  such  conditions  are  present  in 
ttiis  case.  In  the  circumstances  of  this  case, 
it  Is  clear  that  the  title  acquired  by  the  lo- 
cators of  the  Pyrenees  was  impressed  with  a 
trust  in  favor  of  the  owners  in  the  Paris, 
to  the  extent  of  their  respective  interests  in 
that  claim,  and  that  Gill,  as  the  owner  of 
four-eighteenths  interest,  remained  the  equita- 
ble owner  of  that  interest  in  the  new  loca- 
tion, only  the  naked  legal  title  thereto  vesting 
in  the  locators  In  trust  for  him;  and  nothing 
occurred  in  the  subsequent  proceedings  that 
in  any  way  affected  his  right  to  that  interest. 
The  conveyance  of  this  title  by  Van  Wagenen 
and  Havens  to  appellee  was  concededly  for 
the  purpose  of  enabling  him  to  procure  a 
patent  to  the  Pyrenees  In  his  name,  for  the 
joint  benefit  of  all  interested;  and  it  goes 
without  saying  that  the  patent  be  obtained 
Inured  to  their  benefit,  and  vested  him  with 
the  legal  title  solely  as  their  trustee.  While 
his  deed  to  appellant  recites  a  consideration 
of  $11,000.  it  appears  by  undisputed  testimony 
that,  as  a  matter  of  fact,  it  was  a  voluntary 
conveyance,  and  without  any  consideration 
whatever.  Hence  it  transferred  to  her  only 
the  legal  title  to  the  eleven-eighteoithB  inter- 
est, impressed  with  the  trust  that  existed  in 
favor  of  the  original  beneficiaries.  Pomeroy, 
In  his  work  on  Equity  Jurisprudence  (section 
1048),  states  the  rule  upon  this  subject  as 
follows:  "Wherever  property,  real  or  per- 
sonal, which  is  already  impressed  with  or 
subject  to  a  trust  of  any  lUna,  express  or  by 
operation  of  law,  is  conveyed  or  transferred 
by  the  trustee,  not  in  the  course  of  executing 
and  carrying  into  effect  the  terms  of  an  ex- 
press trust,  or  devolves  from  a  trustee  to  a 
third  person,  who  Is  a  mere  volunteer,  or  who 
is  a  purchaser  with  actual  or  constructive 
notice  of  the  trust,  then  the  rule  is  universal 
that  such  heir,  devisee,  successor,  or  other 
voluntary  transferee,  or  such  purchaser  with 
notice,  acquires  and  holds  the  property  sub- 
ject to  the  same  trust  which  before  existed, 
and  becomes  himself  a  trustee  for  the  original 
beneficiary.  *  *  •  It  is  not  necessary 
that  such  transferee  or  purchaser  should  be 
guilty  of  positive  fraud,  ct  should  actually 
intend  a  violation  of  the  trust  obligation. 
It  is  Bufllcient  that  he  acquires  property  upon 
which  a  trust  is  in  fact  impressed,  and  that 
he  Is  not  a  bona  fide  purchaser  for  a  valua- 
ble consideration  and  without  notice."  Ootm- 
sel  for  appellant,  however,  contend  that  ap- 
pellee is  estopped  by  this  deed  from  asserting 
the  interest  that  he  subsequently  acquired, 
by  virtue  of  section  430,  Mills'  Ann.  St,  which 
provides,  inter  alia,  that  "if  any  i>erson  shall 
♦  »  *  convey  •  •  »  land  •  »  » 
cot  being  possessed  of  the  legal  estate  or 
interest  therein  at  the  time    •    *    *    ana 
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after  such  sale  ♦  •  •  shall  become  pos- 
Kossed  of.  and  conflnned  In,  the  legal  estate 
of  the  land  or  real  estate  so  sold  and  convey- 
ed, It  shall  be  taken  and  held  to  be  In  trust, 
for  the  use  of  the  •  •  •  vendee,"  etc. 
We  do  not  think  that  the  conveyance  given 
by  awjellue  conies  either  within  the  letter  or 
the  spirit  of  this  statute.  Its  obvious  pur- 
pcse  is  to  eooflrm  In  the  grantee  any  legal 
estate  or  Interest  subsequently  acquired  by 
the  grantor  which  was  intended  to  be  con- 
veyed. As  we  have  seen,  appellee  was  trus- 
tee of  the  naked  legal  title.  He  bad  no 
beneftclal  interest  or  e.state  In  the  land,  nor 
did  he  attempt  to  convey  such  an  interest. 
Neither,  therefore,  by  this  statute  nor  by  any 
principle  of  equity  Is  he  estopped  from  8Ul>- 
sequenUy  acquiring  a  beneficial  Interest  in 
the  property,  and  of  availing  himself  of  such 
remedies  to  enforce  his  right  thereto  as  his 
predecessor  in  Interest  might  have  invoked. 
The  final  contention  of  counsel  Is  that  the 
evidence  introduced  was  not  of  the  char- 
acter and  probative  force  requisite  to  estab- 
lish a  trust  of  this  character.  Aside  from  the 
parol  testimony,  which  we  think  was  admis- 
sible to  show  the  Intent  and  purpose  with 
which  certain  acts  were  done,  to  aid  the  pre- 
sumption which  the  law  implied  from  the 
acts  themselves,  the  record  evidence  was  suf- 
ficient in  Itself  to  clearly  and  conclusively 
establish  the  trust  as  alleged;  and  the  find- 
ing of  the  court  below  upon  this  Issue,  as  well 
as  its  finding  that  the  appellee  was  the  owner 
of  the  Gill  interest  and  entitled  to  the  relief 
demanded,  was  supported  by  adequate  tes- 
timony. 

Upon  a  careful  consideration  of  all  the 
questions  presented,  and  the  able  arguments 
of  counsel,  we  are  satisfied  that  the  trial 
court  committed  no  error  that  will  justify 
a  reversal.  Its  Judgment  is  therefore  af- 
firmed.   Affirmed. 


NORTHERN  PAC  RT.  00.  r.  NELSON  et  al. 

(Supreme  Court  of  Washiugton.     May  31, 
1900.) 

PUBLIC  LANDS— RAILROAD  GRANT— OCCUPA- 
TION WITH  INTENT  TO  ENTER  HOS  ESTEAD 
—WITHDRAWAL    FROM    SALE    OR    ENTRY. 

1.  Act  Cong.  July  2,  18W  (13  Stat.  3«6)  $  3. 
provided  that  every  alternate  odd-numbered 
section  of  land  lying  within  certain  limits  along 
a  proposed  railroiid  route,  and  to  wlilch  the 
United  States  shonld  have  full  title,  free  from 
pre-etnptious  and  other  claims,  when  a  plat 
showing  its  definite  route  should  be  filed, 
should  be  granted  to  the  railroad  company,  to 
aid  In  the  construction  of  Its  road.  Section  6 
declared  that,  after  the  ironerai  route  of  the 
road  should  be  dotcrminpd,  the  land  granted 
should  not  be  liable  to  sale,  entry,  or  pre-emp- 
tion, except  by  the  company.  In  1873  the 
railroad  company  filed  a  pint  showing  its  gen- 
eral route,  and  thereupon  the  commissioner  of 
the  general  laud  office  iHsued  an  order  with- 
drawing the  land  covered  by  the  act  from  sale 
or  entry.  The  pint  showinsr  tlie  definite  line 
of  the  rond  was  not  filed  nntil  18'<4.  In  1S81 
one  of  the  defendants,  having  qnalified  to  en- 
ter public  luuds,  located  on  a  section  of  land 


covered  by  the  act,  and  in  1893i  Immediately 
after  its  survey,  ofi^red  to  file .  a  homestead 
claim.  His  ofifer  was  refused  because  It  con- 
flicted with  the  grant  to  the  railroad  company. 
Held,  that  the  successor  of  the  railroad  com- 
pany was  entitled  to  recover  the  land,  since  at 
the  time  of  defendant's  entry  the  land  was  not 
subject  to  homestead  claims;  having  been  with- 
drawn therefrom  on  the  filing  of  the  plat  show- 
ing the  general  route  of  the  road. 

'Z.  A  withdrawal  of  public  lands  from  sale  or 
entry  by  the  commissioners  of  the  general  land 
oiiioe  included  a  withdrawal  fi'om  homestead 
claims. 

3.  Under  Act  Cong.  May  14,  1880  (21  Stat. 
140).  providing  that  the  rights  of  homestead 
settlers  should  relate  back  to  the  time  of  set- 
tlement, a  mere  occupation  of  public  lands  for 
the  purpose  of  subsequently  entering  them  as  a 
homestead,  without  actually  making  such  entry 
until  after  the  lands  were  withdrawn  there- 
from, gave  the  occupant  no  rights  as  against  a 
railroad  company  to  which  the  land  had  beeu 
granted. 

Appeal  from  sui)erIor  court,  Kittitas  coun- 
ty;  John  B.  Davidson,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  Peter  Nelson  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

Stoll,  Stephens,  Bunn  &  Macdonald,  for 
appellant.  Kauffman  &  Frost,  for  respond- 
ents. 

ANDERS,  J.  This  action  was  brought  by 
the  Northern  Pacific  Railway  Company  to 
recover  from  the  defendants  a  certain  de- 
scribed portion  of  an  odd-numbered  section 
of  land  situated  In  Kittitas  county,  and  ly- 
ing within  the  place  limits  of  the  grant 
made  to  the  Northern  Pacific  Railroad  Com- 
pany by  the  act  of  congress  of  July  2,  1864 
(13  Stat.  3C5).  The  complaint  is  in  the  ordi- 
nary form,  and  alleges  the  incorporation 
of  the  plaintiff,  that  it  Is  the  owner  in  fee 
and  entitled  to  the  possession  of  the  land 
described  In  the  complaint,  and  that  the 
defendants  are  now  unlawfully  In  posses- 
sion of  the  said  premises,  and  unlawfully 
withholding  possession  thereof  from  the 
plaintiff,  and  praying  Judgment  against  the 
defendants  for  the  recovery  of  the  posses- 
sion of  said  premises,  and  for  costs  Incurred 
In  this  action.  The  answer  of  the  defend- 
ants denies  the  allegations  contained  In  the 
complaint,  and  avers  afilrmatlvely  that  In 
May,  1881,  the  defendant  Henry  Nelson  went 
upon  the  lands  described  in  plaintiff's  com- 
plaint, which  were  at  that  time  unoccupied 
lands  of  the  United  States;  that  he  has 
ever  since  said  date  held,  and  still  holds 
and  occupies,  the  said  lands  under  and  by 
virtue  of  the  homestead  laws  of  the  United 
States,  and  Is  entitled  to  continue  In  the 
peaceable  possession  thereof.  The  reply  Is 
a  general  denial  of  the  affirmative  matter 
set  up  In  the  answer.  The  cause  was  sub- 
mitted to  the  superior  court  upon  an  agreed 
statement  of  tacts,  and  after  consideration 
of  the  fai!t8  agreed  upon,  and  the  law  ap- 
plicable thereto,  judgment  was  rendered  in 
favor  of  the  defendants,  and  the  phiiutlff 
thereupon  appealed  to  this  court. 
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It  appears  from  the  agreed  statement  of 
facts  that  the  Northern  Pacific  Railway 
Company,  appellant  here,  la  a  cori>oration 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Wisconsin,  and 
that  said  company,  prior  to  the  commence- 
ment of  this  action,  succeeded  to  whatever 
right,  title,  claim,  or  demand  the  Northern 
Pacific  Railroad  Company  had.  If  any,  in  or 
to  the  land  described  In  the  complaint  here- 
in; that  the  Northern  Pacific  Railroad  Com- 
pany is  a  corporation  organized  and  existing 
under  and  by  virtue  of  an  act  of  congress 
approved  July  2,  1864,  entitled  "An  act 
granting  lands  to  aid  in  the  construction  of 
a  railroad  and  telegraph  line  from  Lake  Su- 
perior to  Puget  Sound,  on  the  Pacific  Coast, 
by  the  northern  route,"  and  the  acts  and 
Joint  resolutions  of  congress  supplemental 
thereto  and  amendatory  thereof;  that  the 
Northern  Pacific  Railroad  Company  accepted 
the  terms,  condftlons,  and  impositions  of 
said  act  within  two  years  after  the  passage 
thereof,  and  signified  such  acceptance  in 
writing,  under  the  corporate  seal  of  said 
company,  executed  pursuant  to  the  direction 
of  its  board  of  directors  first  had  and  ob- 
tained, and  on  December  29,  1864,  served 
such  acceptance  on  the  president  of  the 
United  States;  that  the  Northern  Pacific 
Railroad  Company  fixed  the  general  route  of 
Us  road,  extecding  coterminous  with  said 
laud,  and  within  40  miles  thereof,  by  filing 
a  plat  of  such  general  route  In  the  office  of 
the  commissioner  of  the  general  land  of- 
fice on  August  20,  1873;  that  thereafter,  and 
on  November  1,  1873,  the  commissioner  of 
the  general  land  office  transmitted  to  the 
register  and  receiver  of  the  United  States 
district  land  office  at  Walla  Walla,  Wash. 
T.  (that  being  the  district  land  office  for 
the  district  In  which  said  land  was  situated), 
a  letter  of  instructions,  which,  omitting  dates 
and  address,  is  as  follows:  "The  Northern 
Pacific  Railroad  Company  having  filed  in 
this  department  a  map  showing  the  general 
route  of  their  branch  line  from  Puget  Sound 
to  a  connection  with  their  main  line,  near 
Lalce  Pend  d'Oreille,  In  Idaho  territory,  I 
have  caused  to  be  prepared  a  diagram, 
which  Is  herewith  transmitted,  showing  the 
forty-mile  limits  of  the  land  grant  along 
said  line,  extending  through  your  district; 
and  you  are  hereby  directed  to  withhold 
from  sale  or  entry  all  the  odd-numbered 
sections  falling  within  these  limits  not  al- 
ready Included  lu  the  withdrawal  for  the 
main  line.  The  even  sections  are  increased 
in  price  to  $2.50  per  acre,  subject  to  pre- 
emption and  homestead  entry  only.  This 
withdrawal  takes  effect  from  August  16, 
1873,  the  date  when  the  map  was  filed  by 
the  company  with  the  secretary  of  the  In- 
terior, as  required  by  the  sixth  section  of 
the  act  of  July  2,  1864.  organizing  said  com- 
pany;" that  the  said  diagram  and  letter 
were  received  and  filed  in  the  said  United 
States  district  land  office  at  Walla  Walla, 
Wash.  Tn  on  November  17.  1873;   that  the 


land  described  In  the  complaint  herein  was 
within  the  40-mlle  limits  of  the  land  grant 
as  designated  in  said  diagram;  that  on  De- 
cember 8,  1884,  the  said  Northern  Pacific 
Railroad  Company  fixed  the  line  of  definite 
location  of  its  railroad  by  filing  a  plat  there- 
of, duly  approved  by  the  secretary  of  the  In- 
terior, In  the  office  of  the  commissioner  of 
the  general  land  office,  and  that  prior  to 
November  18,  1886,  the  said  Northern  Pacific 
Railroad  Company  constructed  and  complet- 
ed a  section  of  40  miles  of  the  line  of  its 
said  railroad  and  telegraph,  extending  over 
the  said  line  of  definite  location,  and  coter- 
minous with  the  said  land  here  In  controver- 
sy; that  the  president  of  the  United  States 
having  appointed  three  commissioners  to 
examine  the  same,  and  said  commissioners 
having  examined  said  railroad  and  telegraph 
line,  they  reported  on  the  18th  day  of  No- 
vember, 1886,  to  the  honorable  secretary  of 
the  Interior,  that  said  lines  were  complet- 
ed in  all  respects  as  required  by  the  said 
act  of  congress  relating  thereto;  that  on 
November  20,  1886,  the  secretary  of  the  In- 
terior transmitted  said  report  to  the  presi- 
dent of  the  United  States,  wich  recommenda- 
tion that  such  railroad  and  telegraph  line 
be  accepted,  and  on  the  7th  day  of  Decem- 
ber, 1886,  the  president  of  the  United  States 
approved  such  recommendation;  that  on 
May  10.  1895,  the  United  States  executed 
and  delivered  to  the  Northern  Pacific  Rail- 
road Company  Its  patent,  wherein  and 
whereby  It  purported  to  convey  to  said  com- 
pany the  lands  In  controversy  In  this  action, 
under  the  terms  and  provisions  of  the  said 
act  of  congress  of  July  2,  1864,  and  various 
acts  and  Joint  resolutions  of  congress  sup- 
plemental thereto  and  amendatory  thereof; 
that  the  defendant  Henry  Nelson  was  In 
the  year  1881  qualified  to  enter  public  lands 
under  the  act  of  congress  approved  May 
20,  1862,  entitled  "An  act  to  secure  home- 
steads to  actual  settlers  on  the  public  do- 
main," and  various  acts  supplemental  there- 
to and  amendatory  thereof;  that  In  the  year 
1881  said  Henry  Nelson  went  upon  the  lands 
In  controversy  (being  the  S.  B.  %  of  sec- 
tion 27,  in  township  20  N.,  of  range  14  ES., 
W.  M.),  and  occupied  the  same,  and  has 
since  continually  resided  thereon;  that  the 
said  land  was  not  surveyed  by  the  United 
States  until  1803;  that  as  soon  as  the  said 
land  was  surveyed  the  defendant  Henry 
Nelson  attempted  to  enter  the  same,  under 
the  homestead  laws  of  the  United  States, 
In  the  United  States  district  land  office  at 
North  Yakima,  Wash.;  that  his  proffered 
filing  for  said  land  was  rejected  by  the  reg- 
ister and  receiver  of  said  land  office  on  the 
ground  that  said  application  conflicted  with 
the  grant  to  said  Northern  Pacific  Railroad 
Company;  that  thereafter  the  decision  of 
the  register  and  receiver  was  by  the  com- 
mii^sioner  of  the  general  land  office  con- 
firmed. 

It  is  conceded  that  the  United  States  Issued 
its  patent  to  the  Northern  Pacific  Railroad 
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Oompany  far  the  lands  bera  In  eaotnmnr, 
and  it  therefore  follows  tliat  the  legal  title 
to  the  land  was  thereby  conreyed  to  the  com- 
pany. The  (»Iy  question  presented  in  this 
case  for  determination  la  whether  the  land 
department  erred  in  its  constnictl<Hi  of  the 
law.  In  Isauing  the  patent  to  the  railroad 
company;  and  It  must  be  cohceded  that  the 
department  did  err  In  so  doing,  if  the  land 
In  Quegtlon  was  open  to  homestead  entry  at 
the  time  It  was  settled  upon  and  occupied  by 
the  respondent.  It  la  shown  by  the  agreed 
statement  of  facta,  as  we  have  seen,  that 
the  respondent  went  upon  the  land  in  1881, 
and  has  ever  since  occupied  the  same,  and 
that  be  offered  to  Hie  a  homestead  application 
tbereon  immediately  after  the  land  was  sur- 
veyed, and  the  plat  thereof  filed  in  the  local 
land  office.  But  it  is  conteaded  by  the  ap- 
pellant that  at  that  time  the  premises  were 
not  subject  to  homestead  entry,  for  the 
reason  that  the  land  had  previously  been 
withdrawn  from  sale  or  entry  by  virtue  of 
the  act  of  July  2,  1864  (13  Stat  306),  and  the 
executive  order  of  November  1,  1873;  and 
after  a  careful  consideration  of  the  cases 
cited,  and  all  other  cases  we  have  been  able 
to  discover  bearing  uiran  the  question  at  is- 
•<]e,  we  are  constrained  to  conclude  that  the 
contention  of  the  appellant  must  be  sus- 
tained. Section  3  of  the  said  act  of  July  2, 
1864,  provides  as  follows:  "That  there  be, 
and  hereby  Is,  granted  to  the  Northern  Pa- 
cific Railroad  Company,  its  successors  and 
asslsnis.  »  •  •  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  rail- 
road line,  as  said  compaoy  may  adopt, 
through  the  territories  of  tUe  United  States, 
and  ten  alternate  sections  of  land  per  mile  on 
each  side  or  said  railroad  whenever  it  passes 
through  any  state,  and  whenever  on  the  line 
thereof,  the  United  States  hare  full  title  not 
reserved,  sold,  granted  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights,  at  the  time  the  line  of  said 
road  Is  definitely  fixed,  and  a  plat  thereof  filed 
In  the  ofBce  of  the  commissioner  of  the  gen- 
eral land  office;  and  whenever,  prior  to  said 
time,  any  of  said  sections  or  parts  of  sections 
•ball  have  been  granted,  sold,  reserved,  occu- 
pied by  homestead  settlers,  or  pre-empted  or 
otherwise  disposed  of,  other  lands  shall  be 
■elected  by  said  company  in  lieu  thereof, 
nnder  the  direction  of  the  secretary  of  the 
Interior,  In  alternate  sections  and  designated 
by  odd  numbers  not  more  than  ten  miles  be- 
yond the  limits  of  said  alternate  sections." 
By  section  6  of  said  act  it  was  enacted  "that 
the  president  of  the  United  States  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in 
width  on  both  sides  of  the  entire  line  of  said 
road,  after  the  general  route  shall  be  fixed,  and 
as  fast  as  may  be  required  by  the  construc- 
tion of  said  railroad;  and  the  odd  sections 
of  land  hereby  granted  shall  not  be  liable  to 
sale,  or  entry,  or  pre-emption  before  or  after 
they  are  surveyed,  except  by  said  company 

eip. 


as  provided  In  this  act;  bnt  Vm  provWonn 
of  the  act  of  September,  eighteen  hondTed  tad 
forty-one,  granting  pre-emption  rights,  and 
the  acta  amendatory  thereof,  and  of  the  act 
entitled  'An  act  to  aectue  homesteads  t» 
actual  settlers  on  the  public  domain,'  ap- 
proved May  twentieth,  eighteen  hundred  and 
sixty-two,  shall  be,  and  the  same  are  hereby, 
extended  to  all  other  lands  on  the  line  of 
■aid  road,  when  surveyed,  excepting  those 
hereby  granted  to  said  company.  And  the 
reserved  alternate  sections  shall  not  be  sold 
by  the  government  at  a  price  less  than  two 
dollars  and  fifty  cents  per  acre,  when  offered 
tor '  sale." 

These  provisions  of  this  granting  act  t* 
the  Northern  tadfic  Railroad  Company  have 
been  construed  by  the  supreme  court  of  the 
United  States  in  numerous  cases,  and  it  seema 
to  us  that  the  question  now  under  considera- 
tion has  been  settled  by  that  tribunal.  In 
Butts  V.  Railroad  Co.,  119  U.  a  65,  7  Sup.  OL 
100,  30  L.  Ed.  330,  a  settler  entered  upon  land 
on  October  6,  18T1,  with  the  intent  of  se- 
curing the  same  under  the  pre-emption  laws 
ot  the  United  States.  The  land  was  at  that 
time  within  the  limits  of  an  Indian  reservar 
tlon,  the  Indian  title  to  which  was  not  ex- 
tinguished untU  June  10,  1873.  On  February 
21,  1872,  the  railroad  company  filed  its  map 
showing  the  general  route  of  the  road,  and 
on  March  30,  1873,  the  land  was  withdrawn 
in  favor  of  the  company.  On  the  11th  day 
of  August,  1873,  and  within  three  months 
after  the  government  survey  of  the  land, 
the  pre-emption  claimant  presented  his  de- 
claratory statement  to  the  register  and  re- 
ceiver of  the  local  land  office.  The  court  In 
that  case,  referring  to  the  act  of  July  2,  1864, 
said:  "The  act  of  congress  not  only  con- 
templates the  filing  by  the  company.  In  the 
office  of  the  commissioner  of  the  general 
land  office,  of  a  map  showing  the  definite  lo- 
cation of  the  line  of  its  road,  and  limits  the 
grant  to  such  alternate  odd  sections  as  have 
not  at  that  time  been  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  are  free  front 
pre-emption,  grant,  or  other  claims  or  rights, 
but  it  also  contemplates  a  preliminary  desig- 
nation of  the  general  route  of  the  road,  and 
the  exclusion  from  sale,  entry,  or  pre-emp- 
tion of  the  adjoining  odd  sections  within  forty 
miles  on  each  side,  until  the  definite  location 
Is  made.  The  third  [sixth]  section  declares 
that,  after  the  general  route  shall  be  fixed, 
the  president  shall  cause  the  lands  to  be 
surveyed  for  forty  miles  In  width  on  both 
sides  of  the  entire  line  as  fast  as  may  be  re- 
quired for  the  construction  of  the  road,  and 
that  the  odd  sections  granted  shall  not  be 
liable  to  sale,  entry,  or  pre-emption  before  or 
after  they  are  surveyed,  except  by  the  com- 
pany." The  court,  after  stating  when  the 
general  route  of  the  road  may  be  considered 
as  fixed,  proceeded,  on  page  72,  119  U.  S., 
page  107,  7  Sup.  Ct,  and  page  396,  30  U  Ed.. 
as  follows:  "When  the  general  route  of  the 
road  is  thus  fixed  in  good  faith,  and  Inform 
mation  thereof  given  to  the  land  departmeal 
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by  filing  fhe  map  thereof  with  the  commis- 
sioner of  the  general  land  office  or  the  sec- 
retary of  the  Interior,  the  law  withdraws 
from  sale  or  pre-emption  the  odd  sections  to 
the  extent  of  forty  miles  on  each  side.  The 
object  of  the  law  In  this  particular  Is  plain. 
It  Is  to  preserve  the  lands  for  the  company  to 
which.  In  aid  of  the  construction  of  the  road, 
it  is  granted.  Although  the  act  does  not  re- 
quire the  officers  of  the  land  department  to 
give  notice  to  the  local  land  officers  of  the 
withdrawal  of  the  odd  sections  from  sale  or 
pre-emption,  It  has  been  the  practice  of  the 
department  In  such  cases  to  formally  with- 
draw them.  It  cannot  be  otherwise  than  the 
exercise  of  a  wise  precaution  by  the  depart- 
ment to  give  such  information  to  the  local 
land  officers  as  may  serve  to  guide  aright 
those  seeking  settlements  on  the  public  lands, 
and  thus  prevent  settlements  and  expendi- 
tures connected  with  them  which  would  aft- 
erwards prove  to  be  useless.  Nor  Is  there 
anything  Inconsistent  with  this  view  of  the 
sixth  section  as  to  the  general  route  In  the 
clause  In  the  tnlrd  section  making  the  grant 
operative  only  upon  such  odd  sections  as 
have  not  been  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  to  which  pre- 
emption and  other  rights  and  claims  have 
not  attached,  when  a  map  of  the  definite  lo- 
cation has  been  filed.  The  third  section 
does  not  embrace  sales  and  pre-emptions  in 
cases  where  the  sixth  section  declares  that 
the  land  shall  not  be  subject  to  sale  or  pre- 
emption. The  two  sections  must  be  so  con- 
strued as  to  give  effect  to  both,  If  that  be 
practicable."  In  St.  Paul  &  P.  R.  Oo.  v. 
Northern  Pac.  R.  Co.,  139  U.  S.  1,  11  Sup.  Ct. 
380,  36  li.  Ed.  77,  both  parties  to  the  contro- 
versy claimed  certain  land  by  virtue  of  a 
congressional  grant.  It  appeared  that  the 
land  in  controversy  had  been  withdrawn  by 
an  order  made  by  the  secretary  of  the  in- 
terior for  the  benefit  of  the  Northern  Pacific 
Railroad  Company,  and  upon  the  subject  of 
withdrawal  the  court  said:  "Besides,  the 
withdrawal  made  by  the  secretary  of  the  in- 
terior of  lands  within  the  forty-mile  limit 
on  the  13th  of  August,  1870,  preserved  the 
lands,  for  the  benefit  of  the  Northern  Pacific 
Railroad,  from  the  operation  of  any  subse- 
quent grants  to  other  companies  not  spe- 
cifically declared  to  cover  the  premises.  The 
Northern  Pacific  act  directed  that  the  presi- 
dent sliould  cause  the  lands  to  be  surveyed 
forty  miles  In  wldtn  on  both  sides  of  the 
entire  line  of  the  road,  after  the  general  route 
should  be  fixed,  and  as  fast  as  might  be  re- 
quireu  for  the  construction  of  the  road,  and 
provided  that  the  odd  sections  of  lands  grant- 
ed should  not  be  liable  to  sale,  entry,  or  pre- 
emption before  or  after  they  were  surveyed, 
except  by  the  company.  They  were  there- 
fore excepted  by  tliat  legislation  from  grants, 
independently  of  the  witlKlrawal  by  the  sec- 
rettiry  of  the  interior.  Ills  action  In  formally 
nmiounclng  their  withdrawal  was  only  giving 
publicity  to  what  the  law  itself  declared. 
The  object  of  the  withdrawal  was  to  pre- 


'  serve  the  land  imlneumbered  until  tbe  com- 
pletion and  acceptance  of  the  road."  Then, 
after  quoting  from  the  opinion  In  the  case  of 
Buttz  V.  Railroad  Co.,  supra,  the  court  fur- 
ther observed:  "After  such  withdrawal,  no 
interest  in  the  lands  granted  can  l>e  acquired, 
against  the  rlght.s  of  the  company,  except  by 
special  legislative  declanition;  nor,  iude<><l, 
in  the  absence  of  Its  anuoimcement,  after 
the  general  route  is  fixed."  The  same  doc- 
trine was  announced  in  the  subsequent  case 
of  U.  S.  V.  Southern  Pac.  K.  Co..  14«  V.  S. 
570,  18  Sup.  Ct  152,  36  L.  Ed.  1091.  The 
court  in  that  case  expressly  approved  the 
language  we  have  quoted  from  the  case  of 
Buttz  V.  Railroad  Oo.  In  Wood  v.  Beach. 
156  V.  S.  548,  15  Sup.  Ct.  410,  39  L.  Ed.  328. 
two  orders  of  withdrawal  were  made  by  the 
department  of  the  interior,— one  in  favor  of 
the  Leavenworth,  Lawrence  &  Galveston 
Railroad  Company;  the  other  in  favor  of  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. After  these  orders  of  withdrawal 
were  received  at  the  local  land  office,  one 
Wood  made  application  to  enter  the  land  as  a 
homestead;  and  the  court.  In  considering  the 
effect  of  those  withdrawals,  used  the  follow- 
ing language:  "It  was  said  In  Wolsey  v.  Chap- 
man, 101  U.  S.  755,  7(i8.  25  L.  Ed.  920:  'The 
proper  executive  department  of  the  govern- 
ment had  determined  that,  because  of  doubts 
about  the  extent  and  operation  of  that  act, 
nothing  should  be  done  to  Impair  the  rights 
of  the  state  above  the  Raccoon  Fork  until 
the  differences  were  settled,  either  by  con- 
gress or  Judicial  decision.  For  that  purpose 
an  authoritative  order  was  issued,  directing 
the  local  land  officers  to  withhold  all  the  dis- 
puted lands  from  sale.  This  withdrew  the 
lands  from  private  entry,  and,  as  we  held  In 
Riley  V.  Welles,  19  L.  Ed.  648,  was  sufficient 
to  defeat  a  settlement  for  the  purpose  of  pre- 
emption while  the  order  was  In  force,  not- 
withstanding it  was  afterwards  found  that 
the  law  by  reason  of  which  this  action  was 
taken  did  not  contemplate  such  a  withdraw- 
al.' This  has  been  and  Is  the  settled  rule  of 
the  courts  and  the  land  department  It  is 
only  a  recognition  of  the  limitations  pre- 
scribed In  tue  statutes;  for  by  Kev.  St  f  2258. 
'lands  Included  In  any  reservation  by  any 
treaty,  law  or  proclamation  of  the  president, 
for  any  purpose,'  are  expressly  declared  to 
be  not  subject  to  the  rights  of  pre-emption, 
and  section  'ZiSS,  the  one  giving  the  right  to 
enter  for  a  homestead,  limits  that  right  to 
'unappropriated  public  lands.'  The  fact  that 
the  withdrawals  were  made  by  order  of  the 
Interior  department  and  not  by  proclamation 
of  the  president  Is  Immaterial. '  In  Railroad 
Oo.  V.  Colburn,  104  U.  8.  383,  17  Sup.  Ct.  98, 
41  L.  Kd.  479,  the  court  held  that  mere  occu- 
pation or  cultivation  of  premises  at  the  time 
of  the  filing  of  the  map  of  definite  location, 
unaccompanied  by  any  filing  of  a  claim  in 
the  land  otfice  then  or  tliereafter,  did  not  ex- 
clude the  tract  from  the  operation  of  the  land 
grant,  and  in  its  opinion  said  that  "frequent 
decisions  of  this  court  have  been  to  the  ef- 
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feet  that  no  pre-emption  or  homestead  claim 
attaches  to  a  tract  until  an  entry  in  tlie  local 
land  office."  And  again  it  is  said  by  the 
court,  in  Menottl  v.  Dillon,  167  U.  S.  708,  721, 
17  Sup.  Ct.  951,  42  L.  E.d.  338,  In  speaking  of 
the  effect  of  a  withdrawal  order  made  by  the 
secretary  of  the  interior:  "That  order  took 
these  lands  out  of  the  public  domain,  as  be- 
tween the  railroad  company  and  Individuals, 
but  they  remained  public  lauds,  under  the 
full  control  of  congress,  to  be  disposed  of  by 
It,  in  its  discretion,  at  any  time  before  they 
became  the  proi)erty  of  the  company,  under 
an  accepted,  definite  location  of  Its  road."  In 
Northern  Pac.  R.  Co.  v.  Musser-Sauntry  Land, 
Logging  &  Mfg.  Co.,  168  U.  S.  601,  18  Sup. 
Ot.  203,  42  L.  Ed.  500,  the  same  question  was 
presented  to  the  court  In  that  case  certain 
lands  bad  been  granted  to  the  state  of  Wis- 
consin to  aid  in  the  construction  of  a  rail- 
road, and  the  same  were  claimed  by  the 
Northern  Pacific  Railroad  Company  as  part 
of  the  grant  to  It,  and  In  that  case  the  court 
said:  "But  a  single  question  Is  presented  In 
this  case,  and  that  is  whether  the  withdraw- 
al from  sale  by  the  land  department  In  March, 
1806,  of  lands  within  the  Indemnity  limits  of 
the  grant  of  1856  and  1864,  exempted  such 
lands  from  the  operation  of  the  grant  to 
plaintiff.  It  will  be  perceived  that  the  grant 
hi  aid  of  the  defendant  railway  company 
was  prior  in  date  to  that  to  the  plaintiff,  and 
that  before  the  time  of  the  filing  of  plaintiff's 
maps  of  general  route  and  definite  location 
the  lands  were  withdrawn  for  the  benefit  of 
the  defendant  The  grant  to  the  plaintiff 
was  only  of  lands  to  which  the  United  States 
Itad  'full  title,  not  reserved,  sold,  granted  or 
otherwise  appropriated,  and  free  from  pre- 
emption, or  other  claims  or  rights,  at  the 
time  the  line  of  said  road  Is  definitely  fixed.' 
The  withdrawal  by  the  secretary  in  aid  of 
the  grant  to  the  state  of  Wisconsin  was  valid, 
and  operated  to  withdraw  the  odd-numbered 
sections  within  its  limits  from  disposal  by 
the  land  officers  of  the  government  under  the 
general  land  laws.  The  act  of  the  secretary 
was  In  effect  a  reservation.  Wolcott  v.  Navi- 
gation Co.,  5  Wall.  681,  18  L.  i-u.  089;  W'ol- 
sey  v.  Chapman,  IWl  U.  S.  755,  25  L.  Ed.  015, 
and  cases  cited  in  the  opinion;  Uamblin  v. 
Land  Co.,  147  U.  S.  531,  13  Sup.  Ct  353,  37 
L.  Bd.  267,  and  cases  cited  in  the  opinion.  It 
has  also  been  held  that  such  a  withdrawal  is 
effective  against  claims  arising  under  subse- 
quent land  grants." 

The  rule  announced  in  the  foregoing  cases 
was  adhered  to  in  the  late  case  of  Railroad 
Co.  V.  Amacker,  20  Sup.  Ct.  236,  Adv.  S.  U. 
8.  236,  44  L.  Ed.  — .  It  was  there  held  that 
homestead  entries  made  prior  to  the  time 
wlien  notice  of  withdrawal  of  the  lands  Is 
received  by  the  local  land  office,  although 
after  the  time  when  the  map  of  the  gen- 
eral route  of  the  railroad  was  filed  in  the 
office  of  the  secretary  of  the  interior,  were 
made  valid  by  the  act  of  congress  of  April 
21,  1870,  If  the  entries  were  made  in  good 
faith  by  actual  setUers  upon  tracts  of  not 


more  than  100  acres  each,  and  that  they 
were  therefore  subject  to  the  provisions  of 
the  act  of  June  16,  1880,  authorizing  the 
purchase  of  such  lands  by  persons  who  have 
entered  them,  or  their  transferees  by  bona 
fide  instruments  in  writing.  The  contest 
in  that  case,  as  stated  by  the  court,  was 
between  one  claiming  under  homestead  en- 
try and  a  company  claiming  under  a  grant 
In  aid  of  a  railroad;  and  In  the  course  of 
the  opinion  it  is  said:  "They  [meaning  a 
majority  of  the  court]  are  of  the  opinion 
that  the  effect  of  the  act  of  1870  was  to 
validate  all  otherwise  regular  pre-emption 
and  homestead  entries  made  prior  to  the 
time  when  the  notice  of  the  withdrawal 
was  received  at  the  local  land  office,  al- 
though such  entries  were  made  after  the 
time  the  map  of  general  route  was  fi.led  in 
the  office  of  the  secretary  of  the  Interior, 
and  the  order  of  withdrawal  made;  that  the 
withdrawal  authorized  by  the  sixth  section 
of  the  act  maiUug  the  land  grant  to  the 
Northern  Pacific  Railway  Company  did  not 
vest  in  the  company  any  title  to  the  lands 
within  the  withdrawal  limlta,  but  only  op- 
erated, by  legislative  declaration  and  sub- 
sequent executive  action,  to  withdraw  those 
lands  from  homestead  or  pre-emption  en- 
tries." This  decision  contains  the  latest  ex- 
pression we  have  seen  of  the  supreme  court 
of  the  United  States  up<m  the  question  in 
controversy  here,  and  it  will  be  perceived 
that  it  is  a  virtual  reafflrmance  of  the  pi-e- 
vlous  rulings  of  the  court  It  is  claimed, 
however,  by  the  learned  counsel  for  the 
respondent  that  a  different  rule  was  an- 
nounced in  Railroad  Co.  v.  Sanders,  100  U. 
S.  620,  17  Sup.  Ct  071,  41  L.  Kd.  113»,  but 
we  do  not  so  understand  the  decision  In  that 
case.  The  Northern  Pacific  Railroad  Com- 
pany claimed  the  lands  involved  in  that  ac- 
tion under  the  grant  of  July  2,  1864.  The 
company  filed  its  map  designating  the  gen- 
eral route  of  the  road  In  1872.  and  In  1882 
filed  its  map  indicating  the  definite  location 
of  its  line  of  railroad;  and  prior  to  this 
latter  date  certain  persons  had  made  ap- 
plication to  purchase  the  land,  as  mineral 
land,  under  the  laws  of  the  United  States. 
At  the  time  of  the  filing  of  the  map  of 
definite  location  these  applications  were 
pending  and  undetermined,  and  the  court 
held  that  these  applications  constituted  a 
"claim,"  in  contemplation  of  the  act  of  July 
2,  1864,  and  that  the  lands  so  claimed  as 
mineral  lands  were  not  included  in  the 
grant.  It  may  be  said  In  this  connection 
that  the  said  act  of  July  2,  1861  especially 
excluded  all  mineral  land  from  the  grant 
made  to  the  railroad  company;  and,  of 
course,  the  executive  orders  withdrawing 
the  land  from  sale  or  entry  did  not  affect 
lands  not  included  in  the  grant  Moreover, 
the  attention  of  the  court  In  that  case  was 
esi>ecially  directed  to  the  case  of  Buttz  v. 
Railroad  Co.,  supra;  and  in  reference  to 
that  case  the  court  at  page  636,  166  U.  S., 
page  077,  17  Sup.  Ct,  and  page  1145,  41  L. 
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Ed.,  observed:  "On  one  aide,  It  is  said  that 
that  case  construes  the  sixth  section  of  the 
act  of  ISO*  as  ext-Iudliig  the  possibility  of 
any  right  being  acquired  adversely  to  the 
railroad  company  to  an  odd-numbered  sec- 
tion embraced  by  the  exterior  lines  of  the 
general  route  after  that  route  had  been 
established.  On  the  other  side.  It  Is  con- 
tended that  the  only  point  necessary  to  be 
determined,  and  the  only  one  judicially  de- 
termined. In  that  case,  was  that  the  defend- 
ant could  not  Initiate  a  pre-emption  right  to 
the  land  there  in  dispute  so  long  as  the 
Indian  title  referred  to  In  the  opinion  was 
unextinguished.  Without  stopping  to  exam- 
ine these  contentions.  It  Is  suftlcient  to  say 
that  the  Buttz  Case  Involved  no  Innulry  as 
to  the  respective  rights  of  the  railroad  com- 
pany under  the  act  of  1864,  and  of  parties 
making  applications  In  due  foi-m,  prior  to 
the  deflnite  location  of  Its  road,  to  purchase 
lands  as  mineral  lands  that  were  within  the 
exterior  lines  of  its  general  route."  We  there- 
fore conclude,  from  the  language  above  quot- 
ed, that  It  was  not  the  intention  of  the  court 
In  that  case  to  overrule  the  decision  In  the 
Buttz  Case,  or  subsequent  cases  announcing 
the  same  doctrine. 

It  Is  also  contended  by  the  respondent 
that  the  withdrawal  order  above  set  forth 
did  not.  In  any  event,  exclude  the  lands 
attempted  to  be  withdrawn  from  the  opera- 
tion of  the  homestead  law,  for  the  reason 
that  the  local  land  officers  were  directed 
to  withhold  all  the  odd-numbered  sections 
from  sale  or  entry  simply;  but  we  think 
the  word  "entry"  covers  horapstead  applica- 
tions, as  well  as  what  Is  generally  known 
as  a  private  entry  of  lands  after  the  close 
of  public  sales.  The  word  "entry"  means 
That  act  by  which  an  Individual  acquires 
an  inceptive  right  to  a  portion  of  the  unap- 
propriated soil  of  the  country  by  filing  his 
claim  In  the  appropriate  land  office.  See 
Denny  v.  Dodson  (C.  C.)  32  Fed.  89!»,  910; 
Chotard  v.  Pope,  12  Wheat.  586,  6  L.  Ed. 
737. 

It  Is  also  claimed  by  the  respondent  that 
he  had  a  right  to  enter  the  lana  In  con- 
troversy, under  the  homestead  laws,  by  vir- 
tue of  the  act  of  congress  of  May  14,  1880 
(21  Stat.  140),  which  provides  that  the  rights 
of  homestead  settlers,  like  those  of  pre-emp- 
tioners,  relate  back  to  the  time  of  settle- 
ment. That  statute  was  invoked  in  Maddox 
v.  Bumham,  166  tl.  S.  544,  15  Sup.  Ct.  44a 
38  L.  Ed.  B27;  but  the  court  there  held 
that  mere  occupation  of  the  public  land  for 
the  purpose  of  subsequently  entering  the 
same  as  a  homestead,  but  without  actually 
making  such  entry  until  after  the  lands  were 
withdrawn  by  order  of  the  secretary  of  the 
Interior,  gave  the  occupant  no  right  there- 
after to  obtain  the  title  to  the  land  under 
the  homestead  laws.  For  the  reasons  Indi- 
cated, the  Judgment  of  the  court  below  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  the  appel- 


I  lant  for  the  possession  of  the  lands  described 
in  the  complaint. 

GORDON,  C.  J.,  and  REAVIS  and  DUN- 
BAR, JJ.,  concur. 


GRIFFITH  et  al.  t.  MAXWELL. 

(Supreme  Court  of  Washington.     June  30, 

1900.) 

APPEAL— TRANSMITTINO  DOCKET  FEES. 

Appellant   having   failed   to   transmit   the 

docket  fee  -with  the  transcript,  so  that  the  case 

was  not  docketed  for  the  first  term,  the  court 

may  diHniiss  tlie  appeal,  or  direct  compensation 

to  be  paid  respuudciit  for  the  delay. 

Appeal  from  superior  court,  Spokane  county. 

Action  by  John  H.  Griffith  and  others,  eo- 
pariners  as  Uriffltli  Heating  &.  Plumbing  Com- 
pany, against  James  Maxwell.  Judgment  for 
defendant,  and  plalntifCs  appeal.  Defendant 
moves  to  dismiss  appeal.  Denied  condition- 
ally. 

Lewis  &  Lewis,  for  appellants.  Crow  St 
Williams,  for  respondent. 

FEB.  CURIAM.  Respondent  moves  to  dis- 
miss the  appeal  on  several  grounds:  That 
the  appellants'  briefs  were  not  served  and 
filed  within  time,  that  the  transcript  was  not 
certified  and  transmitted  to  this  court  witbln 
time,  and  that  the  cause  was  not  docketed 
for  the  May  session.  It  appears  that  the 
transcript,  together  with  the  briefs  of  ap- 
pellants and  respondent,  were  transmitted  to 
the  clerk  of  this  court  within  time  for  as- 
signment of  the  cause  on  the  docket  for  the 
May  session,  but  no  docket  fee  accompanied 
the  record,  and,  pursuant  to  the  rules,  the 
cause  was  not  docketed  for  hearing.  It  was 
the  duty  of  the  appellants  to  transmit  the 
docket  fee.  The  court  may,  under  the  stat- 
ute, dismiss  the  appeal,  or  direct  compensa- 
tion to  the  respondent  for  any  delay  which 
has  been  occasioned  by  the  negligence  of  the 
appellant  In  the  prosecution  of  an  appeoL 
After  tlie  motion  to  dismiss  was  made  the 
docket  fee  was  forwarded  to  the  clerk,  and 
the  cause  entered  on  the  calendar  for  hear- 
ing at  the  next  session.  We  think  It  reason- 
able to  Impose  a  penalty  of  $50,  which  shall 
be  paid  to  counsel  for  respondent  within  30 
days.  If,  therefore,  the  appellants  shall  pay 
the  sum  of  ^50,  and  file  the  receipt  for  such 
payment  with  the  clerk  of  this  court,  within 
30  days  from  the  entry  of  this  order,  the 
motion  to  dismiss  the  cause  la  denied;  but 
otherwise  granted. 

Respondent  further  urges  that  an  appeal 
does  not  lie  from  the  order  discharging  the 
attachment  issued  in  the  cause  because  there 
has  been  a  prior  appeal  from  the  order  dis- 
charging the  attachment.  In  which  there  was 
an  adjudication  upon  the  order.  The  case 
referred  to  Is  Griffith  v.  Maxwell,  19  Wash. 
614,  54  Pac.  35.  A  reference  to  the  decision 
there  shows  that  the  appeal  from  the  order 
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discharging  the  attachment  vras  not  deter- 
mined. It  vas  there  observed:  "The  only 
question  we  deem  It  proper  to  consider  Is  the 
vacation  of  the  Judgment  upon  the  motion  for 
a  new  trial,  and  the  entering  of  Judgment 
subsequently  without  a  trlaL" 


O'ROURKE  V.  JONES  et  al. 

(Supreme  Ooart  of  Washington.    June  90, 

1900.) 

NEW    TRIALr-CONFLICTINO    BVIDBNCE— DIS- 
CRETION—APPBAL, 
Whore  there  was  a  siibstautial  conflict  in 
the  evidence,  it  was  within  the  discretion  of 
the  trial  cnnrt  to  grant  a  new  trial,  and  such 
decision  will  not  be  disturbed. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  James  O'Rourke  against  Arthur 
D.  Jones  and  another.  There  was  a  Judg- 
ment In  favor  of  the  plaintlfF,  and  from  an 
oi-der  granting  a  new  trial  he  appeals.  Af- 
firmed. 

Lewis  &  Lewis  for  appellant  Adolph  Mun- 
ter  and  W.  J.  Thayer,  for  respondents. 

WHITE,  J.  This  was  an  action  to  recover 
from  respondents  the  sum  of  $383  and  inter- 
est, on  a  contract  in  writing  between  the  ap- 
pellant and  Arthur  I>.  Jones  &  Co.  for  the 
purchase  and  lease  of  certain  real  estate.  On 
the  making  of  the  agreement,  appellant  was 
to  pay  $300  on  the  contract,  and  to  assume 
a  certain  mortgage,  and  to  pay  the  balance 
in  certahi  annual  Installments.  The  con- 
tract was  made  on  the  2l8t  day  of  September, 
1808,  and  by  the  terms  thereof  the  lease  of 
the  land  adjoining  the  land  contracted  to  be 
sold  was  to  be  obtained  and  possession  given 
within  a  few  days;  otherwise,  the  |383  here- 
inafter mentioned  was  to  be  returned  to  the 
appellant  within  a  reasonable  time.  On  the 
execution  of  the  contract  the  appellant  in- 
dorsed to  respondents  a  draft  for  $;}83,  which 
respondents  were  to  collect,  and  apply  $300 
on  the  purchase  and  lease;  the  remainder  to 
oe  returned  to  appellant  The  defense  was 
that  after  the  making  of  the  contract,  and 
on  the  same  day,  the  appellant,  without  any 
excuse,  refused  to  further  proceed  with  his 
contract,  and  that  within  a  reasonable  time 
after  the  making  of  the  contract  respondents 
tendered  the  deed  and  lease  of  said  land  and 
$83,  the  balance  collected  on  said  draft  to 
appellant,  but  he  refused  to  receive  and  ac- 
cept the  same  and  complete  said  contract 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict for  $3»8.(W  in  favor  of  appellant  was 
rendered.  A  motion  was  made  by  respond- 
ents to  set  aside  the  verdict  and  grant  a  new 
trial  on  the  grounds  of  excessive  damages 
given  under  the  influence  of  passion  and 
prejudice,  error  in  the  assessment  of  the 
amount  of  recovery  (the  same  being  too  large), 
insufficiency  of  the  evidence  to  Justify  the 
verdict,  and  that  ihe  verdict  was  against  the 
law,  and  errors  in  law  occurring  at  the  trial 


and  excepted  to.  On  the  lOin  day  of  July, 
1889,  the  motion  was  heard,  and  the  court 
below  granted  the  same,  set  aside  the  verdict, 
and  ordered  a  new  trial.  From  this  order 
this  appeal  is  taken. 

The  evidence  on  the  matters  at  Issue  was 
very  conflicting.  If  anything,  the  weight 
thereof  seems  to  be  In  favor  of  the  contention 
of  the  respondents.  The  granting  of  a  new 
trial  under  such  circumstances  is  within  the 
discretion  of  the  trial  court;  and,  as  the  ap- 
pellant has  well  said  in  his  brief:  "Where 
there  is  a  substantial  conflict  in  evidence, 
the  supreme  court  will  not  disturb  the  deci- 
sion of  the  court  below.  This  rule  has  been 
announced  more  frequently  than  any  other 
rule  of  practice.  It  applies  equally  where 
the  court  below  granted  as  where  it  denied 
the  motion."  Kiuehart  v.  Watson,  11  Wash. 
526,  40  Pac.  127;  Corbitt  v.  Harrhigton,  14 
Wash.  19i,  44  Pac.  132;  State  t.  Symes,  17 
Wash.  696,  50  Pac.  487;  McBroom  &  Wilson 
Co.  V.  Gandy,  18  Wash.  79,  50  Pac.  572.  Un- 
der the  view  we  take  of  the  evidence  as  dis- 
closed in  the  record,  there  was  a  substantial 
conflict  therein,  and  there  was  no  abuse  of 
discretion  by  ihe  lower  court  in  granting  a 
new  trial.  The  order  setting  aside  the  ver- 
dict and  granting  a  new  trial  is  therefore  af- 
firmed. 

DUNBAR,  C.  J.,  and  ANDERS,  REAVIS, 
and  FULLERTON.  JJ.,  concur. 


DOWLING    et   al.   v.    CITY   OF    SEATTLE 

et  al. 

(Supreme  Court  of  Washington.     June  28, 

1000.) 

CONTRACTS— INSTALLMENTS  DUE!— EQUITABLB 

ASSIGNMENTS— VALI DIT  Y-<;0  NTRACTOR 

—BONDSMEN— ESTOPPEL. 

1.  Orders  drawn  by  a  contractor  on  sums  to 
bocome  due  under  a  contract  with  defendant 
city  constituted  an  eqnitable  assignment  of  so 
much  of  the  fnnd  on  which  they  were  drawn 
as  was  necessary  for  their  payment  and,  being 
valid  when  made,  they  were  not  invalidated  by 
the  subsequent  default  of  the  contractor. 

2.  The  bondsmen  of  an  absconding  contractor 
with  defendant  city,  who  have  assumed  and 
performed  the  contract,  are  estopped  from  dis- 
puting tiie  validity  of  assignments  by  such  con- 
tractor of  money  to  become  due  under  the  con- 
tract. 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore,  Judge. 

Action  by  John  Dowling  and  others,  bonds- 
men of  one  James  Forest,  against  the  city 
of  Seattle  and  others,  for  money  claimed  to 
be  due  under  the  terms  of  a  contract  be- 
tween defendant  city  and  the  said  James 
Forest.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiffs  appeal.    Affirmed. 

William  Martin,  for  appellants.  J.  R.  & 
R.  M.  Kinnear,  for  respondent  Crouley. 

ANDERS,  J.  On  February  17,  1896,  one 
James  Forest  entered  into  a  contract  with 
the  city  of  Seattle  to  improve,  to  the  estab- 
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Ilsbed  irrade,  Harvard  arenue  North,  from 
the  north  end  of  the  existing  Improved  sec- 
tion to  the  north  margin  of  East  Highland 
Drive,  upon  certain  terms  set  forth  in  the 
contract.  Afterwards,  and  on  September  3, 
180G,  a  supplementary  and  amendatory 
agreement  to  said  contract  for  said  Improve- 
ment was  made  between  the  city  and  James 
Forest,  In  accordance  with  Ordinance  No. 
4279  of  said  city,  providing  for  the  pay- 
ment for  said  Improvement  in  local  improve- 
ment bonds  and  warrants  at  the  same  rate 
specified  In  the  original  contract.  It  was 
provided  in  said  supplementary  agreement 
that  said  bonds  and  warrants  were  to  be 
issued  as  said  worl:  progressed,  upon  an 
estimate  being  made  thereof  by  the  city 
engineer  as  follows:  On  or  about  the  20th 
day  of  each  month  during  the  progress  of 
said  work,  bonds  and  warrants  were  to  be 
issued  for  70  per  cent,  of  the  contract  price 
of  the  estimated  amount  of  said  worlc  re- 
turned by  the  city  engineer  as  having  been 
done  during  the  preceding  calendar  month, 
and  the  balance  of  said  contract  price  (be- 
ing 30  per  cent,  thereof)  to  be  retained  to 
secure  the  payment  of  laborers  who  shall 
have  performed  work  thereon,  and  material 
men  who  may  have  furnished  materials 
therefor.  The  said  contract  further  provid- 
ed that  "the  said  contractor  agrees  to  pay 
the  wages  of  all  persons  and  for  assistance 
of  every  kind  employed  upon  or  about  said 
work,  and  for  all  materials  purchased  there- 
for; and  the  said  city  of  Seattle  may  with- 
hold any  and  all  payments  under  this  con- 
tract until  satisQefl  that  such  wages,  assist- 
ance, and  materials  have  been  fully  paid 
for."  On  the  said  3d  day  of  September, 
1806,  the  said  James  Forest  executed  a  bond 
to  the  city  of  Seattle,  with  John  DowUng, 
Rosa  A.  Dowling,  George  Haisch,  and  Charles 
H.  Tracy  as  sureties,  in  the  penal  sum  of 
?7,000,  cunditlone<I  for  the  faithful  perform- 
ance of  said  improvement,  and  for  the  pay- 
ment for  labor  done  and  materials  furnished 
upon  and  for  said  Improvement,  in  accord- 
ance with  the  terras  of  said  contract  and 
supplementary  agreement.  Immediately  aft- 
er executing  the  supplementary  agreement 
and  the  bond  above  mentioned.  Forest  be- 
gan work  under  his  contract,  and  continued 
tlie  same,  l)y  himself  and  employe's,  until  Oc- 
tober 24.  ISfHi,  upon  which  date  he  aban- 
doned the  work  and  absconded  from  the 
city,  leaving  his  employes  and  those  who  had 
furnished  materials  for  tlie  improvement  un- 
paid. At  the  time  he  quit  work.  Forest  had 
earned,  according  to  the  finding  of  the  trial 
court  the  sum  of  ifl.S.').j.70.  On  October  20. 
389*!,  said  Forest  demanded  of  the  city  a 
bond  In  the  sum  of  !j!.i(H>  in  part  payment  for 
the  work  then  done  under  said  contract,  and 
said  bond  was  accordingly  executed  and  de- 
livered to  him  on  said  day.  After  deducting 
the  amount  of  tlie  bond  and  $.">ti8.7<»  (being 
30  per  cent,  of  the  amount  earned  by  Forest), 
to  secure  the  payment  of  the  laborers  and 
material  men  who  burnished  labor  and  ma- 


terial on  said  improvement,  from  the  entire 
amount  earned,  there  stiU  remained  the  sum 
of  $827,  held  by  the  city.  On  October  20, 
1896,  one  T.  L.  Orouley  loaned  to  the  con- 
tractor. Forest,  the  sum  of  |3Si.  on  the  let- 
ter's statement  that  he  needed  money  to 
pay  for  work  and  materials  furnished  for 
said  Improvement,  and  took  Forest's  note 
therefor  for  $400,  Including  one  month's  In- 
terest on  the  amount  received  by  Forest,  to- 
gether with  a  commission  for  procuring  $20<J 
of  the  amount  loaned  from  a  third  party, 
payable  on  November  20,  1896.  At  the  same 
time,  and  as  part  of  the  same  transaction. 
Forest,  to  secure  said  loan,  gave  the  said 
Crouley  an  order  on  the  comptroller  of  the 
city  of  Seattle  for  the  first  local  improve- 
ment bond,  due  In  November,  1806,  on  ac- 
count of  his  contract  for  grading  Harvard 
avenue;  the  said  bond  to  be  In  the  sum  of 
$500.  And  on  the  same  day,  and  before  the 
money  so  borrowed  was  paid  to  said  Forest, 
said  Crouley  and  Forest  wont  to  the  comi>- 
troller's  office  and  presented  the  said  order 
or  request;  and  the  said  comptroller  In- 
dorsed thereon  the  words,  "Bond  No.  2,"  and 
filed  the  same  in  his  office.  On  October  22, 
1896,  tlie  said  Forest  represented  to  one 
Fred  S.  Twitchell  that  he  required  mon- 
ey for  the  puiTiose  of  paying  for  labor  and 
materials,  and  pursuant  to  said  representa- 
tion, and  in  accordance  with  the  request  of 
said  Forest,  the  said  Twitchell  then  loanetl 
to  said  Forest  the  sum  of  $500;  and  In  con- 
sideration of  said  loan  the  said  Forest  as- 
signed to  said  'xwitchell  $515  of  the  money 
then  due  or  to  become  due  to  him  on  Oc- 
tober estimates  for  labor  on  Harvard  ave- 
nue, as  per  contract,  and  at  the  same  time 
gave  said  Twitchell  an  order  for  said  sum 
on  tlie  comptroller  of  the  city,  which  order 
was  on  said  day  duly  presented  by  said 
Twitchell  to  said  comptroller,  and  by  him 
duly  filed  in  his  office.  On  September  5, 
185K5,  the  said  Forest  gave  to  the  Holloway 
Harness  Company  two  oi-ders  on  the  city 
comptroller,  aggrepitlug  $.30,  and  payable 
out  of  the  amount  due  upon  his  contract 
with  the  city,  which  orders  wore  received 
by  the  comptroller,  and  duly  filed  In  his  of- 
fice. The  bond  No.  1.  for  y.'WH).  Issued  and 
delivered  to  said  Forest,  was  by  him  hy- 
pothecated to  one  F.  .M.  Spinning  as  security 
for  the  payment  of  a  loan  by  said  Spinning 
to  said  Forest,  of  the  sum  of  $368.  witii 
interest  thereon  from  October  20,  lSy«!,  at 
the  rate  of  1  per  cent,  per  month.  .\nd  the 
trial  court  found  that  said  Spinning  offers 
to  deposit  said  lioud,  with  the  otlier  assetsr 
or  proceeds,  and  to  be  disposed  of  as  said 
proceeds,  after  deducting  the  amount  due 
him.  On  September  4.  TS!W>,  the  said  James 
Forest  assigned  to  F.  M.  Spinning  $50.50  of 
tlie  money  due  him  on  the  Harvard  avenue 
contract,  and  signed  and  delivered  to  said 
Spinning  nu  order  for  the  same  on  the  comp- 
troller of  the  city  of  Seattle,  which  order 
was  on  the  same  day  filed  with  tlie  said 
comptroller.     After   Forest   abandoned   the 
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work,  his  bondsmea  wore-  notified  by  the 
board  of  public  works  of  the  city  that.  If 
they  did  not  complete  It,  the  city  would 
finish  it  at  their  expense.  Thereupon  the 
bondsmen  began  work  on  October  27,  1806, 
In  accordance  with  the  terms  and  conditions 
of  said  contract  with  Forest,  under  the  di- 
rection and  supervision  of  the  city  engineer, 
and  continued  the  same  In  accordance  wltli 
said  contract  until  completed  and  accepted 
by  the  city,  on  February  27,  1897.  The  city 
engineer  estimated  the  value  of  the  whole 
work  at  $4,2o8.51.  After  the  completion  of 
the  work,  bonds  and  warrants  were  Issued 
in  the  name  of  Forest,  to  the  amount  of  $3,- 
459.10,  In  payment  for  the  work,  in  accord- 
ance with  the  requirements  of  the  contract. 
A  question  having  arisen  between  the  city 
and  the  bondsmen  of  Forest  as  to  the  proper 
disposition  of  this  fund,  this  acllon  was  In- 
stituted by  the  bondsmen  and  a  large  num- 
ber of  laborers  to  obtain  an  order  or  decree 
that  the  whole  of  the  bonds  and  warrants 
be  turned  over  and  paid  to  the  laborers  and 
material  men,  to  the  exclusion  of  the  as- 
signees of  Forest.  The  trial  court,  after 
considering  the  evidence  in  the  case,  and 
making  and  filing  its  findings  of  fact  and 
conclusions  of  law,  entered  a  Judgment  and 
decree  ordering  George  M.  Holloway,  clerk 
of  the  court,  to  sell  the  bonds  and  collect 
the  warrants  deposited  in  court  by  the  de- 
fendant city,  in  the  sum  of  $3,378.55,  and  to 
turn  the  bond  in  the  sum  of  ¥20.59,  for  extra 
work  performed  by  Dowling,  over  to  plaintiff 
John  Dowling,  or  his  assigns,  and  to  pay 
from  the  funds  derived  from  the  sale  of  said 
bonds  and  the  collection  of  said  warrants, 
amounting  to  $3,378.55,  upon  the  following 
claims,  and  in  the  following  order:  That 
the  proceeds  derived  from  the  |500  bond 
held  by  F.  -M.  Spinning,  after  the  payment  to 
said  Spinning  of  the  amount  secured  by  said 
Itond,  with  Interest,  and  the  sum  of  $56.50 
upon  an  order  of  James  Forest,  be  added  to 
the  fund  derived  from  the  sale  of  bonds  In 
the  sum  of  :^27  (being  a  part  of  the  70  per 
cent,  earned  by  Forest  up  to  the  time  he 
abandoned  his  contract),  and  applied  in  pay- 
ment of  (1)  the  claim  of  the  defendant  Hol- 
loway Harness  Company;  (2)  the  claim  of 
the  defendant  T.  L.  Crouley;  and  (3)  the 
claim  of  Fred  S.  Twitchell,  upon  his  order 
from  Jaiucs  Forei^t,  bearing  date  October  22, 
181M).  It  was  further  adjudgeti  that  the  pro- 
ceeds derived  from  the  sale  of  the  remaining 
bonds  aud  warrants,  representing  3<J  per 
cent,  of  the  amount  earned  by  the  contractor. 
Forest,  aud  retained  by  the  city,  and  the 
whole  amount  earned  by  the  bondsmen  in 
can-ying  out  the  conlract.  be  applied,  pro 
rata,  to  the  payment  of  the  claims  of  the 
laborers,  wlio  arc  plaintiffs,  in  the  amounts 
found  to  V)e  due  them,  respectively,  by  the 
court,  and  to  the  claim  of  Fred  S.  Twitchell, 
upon  his  assignment  from  J.  L.  Taylor  of 
the  hitter's  i'lnim  for  lumber  furuixhed  by 
him  for  said  improvement,  and  that  the  plain- 
tiffs  (laborers)   and   the   defendant   Fred   S. 


Twitchell  have  Judgment  over  against  the 
bondsmen,  John  Dowling,  Rosa  A.  Dowling, 
George  Haiscb,  and  CSiarleB  H.  Tracy,  for. 
any  deficiency  after  the  application  of  the 
proceeds  from  the  sale  of  the  said  bonds 
and  collection  of  said  warrants  upon  their 
respective  claims  as  adjudged  to  be  due 
them.  The  court  ordered  the  costs  of  the 
suit  to  be  paid  out  of  the  fund  in  court, 
and  no  costs  were  allowed  either  to  the 
plalntiffe  or  defendants.  From  this  Judg- 
ment and  decree,  tne  plaintiffs  have  appealed. 
It  is  contended  by  the  appellants  that  the 
contract  between  the  city  aud  Forest  was 
an  entire  contract,  and  that  Forest,  having 
abandoned  it  before  it  was  completed,  bad 
no  legal  claim  thereunder  against  the  city, 
and  that  his  assignees  have  no  right  to  any 
part  of  the  fund  in  controversy  by  virtue 
of  bis  pretended  assignments.  In  other 
words,  it  is  claimed  that  the  trial  court  erred 
In  holding  that  the  claims  of  the  several  as- 
signees of  Forest,  above  mentioned,  were 
valid,  and  payable  out  of  the  fund  then  due 
under  the  contract,  according  to  their  prior- 
ity. Several  authorities  are  cited  by  appel- 
lants in  support  of  their  contention,  and  it 
may  be  conceded  that  a  party  to  an  entire 
contract,  who  has  performed  it  in  part  only, 
cannot  ordinarily  recover  compensation  for 
such  part  performance  from  the  other  party, 
provided  such  other  party  Is  himself  without 
fault  If  Forest,  after  be  quit  work,  had  sued 
the  city  to  recover  the  value  of  the  labor  and 
material  furnished  tinder  his  contract,  the 
city  could  probably  have  successfully  de- 
fended upon  the  ground  that  the  contract 
was  entire  and  had  not  been  performed,  and 
that  the  city  was  not  to  blame  for  his  derelic- 
tion. But  this  is  not  such  a  case.  Here  the 
city  bond  itself  by  its  contract  to  withhold 
30  per  cent,  of  the  contract  price  of  the  im- 
provement for  the  benefit  of  laborers  and  ma- 
terial men,  and  it  Is  conceded  that  It  per- 
formed that  part  of  Its  obligation.  It  also 
agreed  to  pay  the  contractor  the  remaining 
70  per  cent,  monthly,  as  the  work  progressed, 
upon  estimates  made  by  its  engineer.  This, 
in  effect,  it  also  did.  In  part,  at  least,  by  de- 
livering a  bond  to  the  contractor,  and  accept- 
ing his  orders  in  favor  of  the  various  parties 
from  whom  he  obtained  money  under  the  pre- 
tense that  he  needed  it  to  pay  for  labor  and 
materials.  Up  to  tne  time  these  transactions 
occurred.  It  does  not  apiiear  that  the  city  or 
Its  oificers  had  the  faintest  suspicion  that  For- 
est did  not  Intend  to  fulfill  all  the  obligations 
of  his  contract.  At  the  time  it  did  so,  the 
city  had  a  perfect  rlglit,  under  tlie  provi- 
sions of  the  contract,  to  deliver  the  bond,  and 
to  accept  the  orders  drawn  on  the  fund  tlien 
in  its  custody.  These  orders  cons',  Ituted  an 
equitable  assignment  of  so  much  of  the  fund 
upon  which  they  were  drawn  as  was  nec- 
essary for  their  payment.  City  of  Seattle  v. 
Libernmn.  0  Wash.  276,  37  Pao.  433;  Spain 
v.  Uauiiltou's  Adm'T.  1  Wall.  004,  17  h.  Ed. 
(>1!>.  And  these  assignments,  being  valid 
wUou   made   and   assented   to   by   the   city. 
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were  not  invalidated  by  the  subsequent  de- 
fault of  Forest  It  Is  true  that  the  city,  by 
virtue  of  a  provision  of  the  agreement  which 
we  have  hereinbefore  noted,  might  have 
withheld  all  payments  from  the  contractor 
until  it  was  satisfied  that  ail  just  claims  for 
labor  and  materials  had  been  fully  paid;  but 
it  does  not  follow  from  that  fact,  as  contend- 
ed by  the  learned  counsel  for  appellants, 
that  it  was  obliged  to  do  so,  and  that,  hav- 
ing done  otherwise,  it  should  now  be  held  to 
be  a  trustee  of  the  laborers  and  material 
men,  and,  as  such,  liable  to  them  directly  for 
the  amount  of  the  fund  assigned,  and  of  the 
bond  delivered  to  the  contractor.  If  these 
appellants  had  had  a  lien  upon  this  fund,  as 
they  had  upon  the  30  per  cent,  of  the  amount 
of  the  monthly  estimates,  which  was  with- 
held by  the  city,  there  would  be  at  least 
some  ground  for  the  claim  that  the  city  is 
their  trustee.  But  in  the  absence  of  such 
lien  this  contention  cannot  be  sustained. 

It  is  further  claimed  that  the  bondsmen, 
having  completed  the  improvement,  thereby 
became  subrogated  to  all  the  rights  the  city 
had  or  could  enforce  against  tneir  principal. 
Forest,  and  consequently  have  the  right  to 
demand  that  the  moneys  which  might  have 
been  withheld  during  the  progress  of  the 
worlc  be  paid  to  the  laborers  and  material 
men,  to  the  entire  e.telusion  of  the  assignees 
of  the  contractor  and  holder  of  the  bond  de- 
livered to  him.  But  what  we  have  already 
said  in  effect  disposes  of  that  contention. 
The  city,  as  we  have  seen,  claimed  no  rijjht 
in  or  to  the  fund  earned  and  assigned  by  For- 
est; and  therefore,  so  far  as  that  fund  is 
concerned,  there  is  no  right  to  wlilch  the 
appellan's  could  be  subrogated.  Certainly 
ji  orest  could  not  Justly  claim  that  his  assign- 
ments were  InvalUl,  and  his  bondsmen,  hav- 
ing assumed  and  iierformed  his  contract,  can- 
not claim  anything  which  he  could  not.  Aft- 
er the  contractor  quit  work,  and  while  his 
liondsmen  were  in  charge  of  It,  the  city  with- 
held all  payments  until  the  Improvement  con- 
tracted for  was  completed;  and  after  this 
action  was  commenced  It  deposited  tlie  bonds 
and  warrants  which  were  due  under  the  con- 
tract in  court,  to  be  distribute<l  as  the  court 
might  be  advised.  This,  we  think,  was  all 
that  It  could  rea.sonably  be  required  to  do 
in  the  premises.  It  appears  to  us  Hint  the 
judgment  of  the  superior  court  was  right,  and 
It  is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  REAVIS,  .7.,  concur. 


WASHINGTON  NAT.  BANK  v.  MOVER, 

Sheriff,  et  al. 

(Supreme  Court  of  Wasiiingtoa.     June  30, 

ISKX).) 

EXECUTION— CLAIMANT— TITLE   TO   PROPERTY 
—DIRECTING  VERDICT. 
A  dealer  in  hops,  on  beinx  rofiisod  a  loan 
by  a  bank,  made  arrangemeuts  with  it  where- 


by he  should  buy  hops  for  It  as  its  agent,  the 
bank  to  furnish  the  money,  and  credit  the  net 
proceeds  on  the  agent's  indebtedncM  to  it. 
The  books  of  the  bank  exhibited  the  accoimt 
with  the  agent  as  ordinary  advancements  and 
loans  to  the  agent,  which  the  bank  explained 
was  done  merely  for  convenience.  A  memoran- 
dum of  sale  showed  the  note  to  have  been  to 
the  agent,  but  evidence  showed  the  sale  was  to 
be  effective  only  on  payment  which  was  made 
directly  b.v  the  bank.  Hops  so  purchased 
were  levied  on  as  the  property  of  the  agent, 
for  which  the  bank  filed  a  claim.  Held,  that 
any  inference  which  might  arise  from  the  bank 
account  or  from  the  memorandum  of  sale  could 
not  make  doubtful  the  bank's  title  to  the  hops, 
and  the  court  properly  directed  a  verdict  for 
the  bank. 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore,  Judge. 

Claim  by  the  Washington  National  Bank 
against  W.  H.  Moyer  as  sheriff  and  another 
for  property  levied  on  as  the  property  of 
another.  Judgment  for  claimant,  and  de- 
fendants appeal.    Affirmed. 

Allen  &  Allen,  for  appellants.  Plies.  Don- 
worth  &  Howe,  for  resirandent. 


REAVIS,  J.  The  appellant  Allen  was  the 
owner  of  a  Judgment  against  Robert  and 
(reorge  Livesiey,  and  a  co-partnership  existing 
between  them  known  as  the  "Pacific  Hop 
Company."  In  November,  1898,  an  execution 
was  issued  upon  the  Judgment,  and  deliver- 
ed to  apiK'iiant  Moyer,  tlien  sheriff  of  King 
county,  who  levie<l  upon  70  bales  of  hops, 
and  took  the  same  into  his  possession. 
Thereupon  the  respondent  bank  claimed  the 
property  by  filing  its  affidavit  of  claim 
and  executing  tlie  bond  required  by  statute, 
and  tiie  cause  was  thereafter  tried  niKin 
the  affidavit  wiiich  constitute<l  the  pleadings 
In  the  case.  The  undisputed  evidence  at 
the  trial  showed  tiiat  the  Pacific  Hop  Com- 
pany had  l>een  doing  its  banking  business 
at  the  respondent  liank  prior  to  August  23, 
1898.  and  at  tliat  date  the  hop  company  was 
indebted  to  the  bank  in  about  the  sum  of 
?(5.000:  that  Llvesley,  who  was  managing 
the  hop  comi>any,  applied  to  the  bank  for 
further  loans,  whicli  were  declined;  that 
Llvesley  thereupon  entered  into  an  arrange- 
ment witli  tile  bank  whereby  he,  as  agent 
for  the  bank,  should  buy  hops  for  the  bank; 
tiint  the  hops  should  be  sold,  and,  after  the 
bank  had  deducted  from  the  amount  re- 
ceived for  the  hops  the  original  cost  of  the 
liops  and  a  sum  equivalent  to  the  interest 
on  the  money  of  tlie  bank  while  it  held  the 
hops,  and  expenses  incident  to  the  purchase 
and  sale  thereof,  it  should  credit  the  surplus 
proceeds  uiK>n  the  old  indebtedness  of  the 
hop  company  or  Llvesley  to  the  bank.  In 
pursuance  of  the  agreement,  the  hops  in  con- 
troversy were  bought  by  the  bank  through 
the  agency  of  Uvesley.  Tlie  bank  furnished 
the  money  to  pay  for  the  hops,  and  paid  to 
the  owners  of  the  hops  the  purchase  price. 
The  undisputed  evidenc-e  of  all  the  witness- 
es shows   that  by  the  agreement  Llvesley 
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was  not  to  acquire  any  title  to  the  hops; 
that  the  pnrchaaes  were  made  for  and  on 
account  of  the  bank;  but  the  books  of  the 
bank  exhibited  the  account  of  the  hop  com- 
pany or  Llvesley  as  one  of  ordinary  ad- 
vancements and  loans  to  Uyesley,  and  cred- 
its to  his  account  of  all  profits  on  the  sale 
of  hops,  and  a  contract  with  one  of  the  own- 
ers of  hops  Introduced  in  evidence  was  a 
memorandum  of  sale  from  the-  owner  to 
the  Pacific  Hop  Company.  At  the  conclu- 
sion of  the  trial  appellants  moved  for  a  non- 
suit, which  motion  was  overruled,  and  the 
court  thereupon  directed  a  verdict  for  re- 
spondent Motion  for  a  new  trial  by  appel- 
lants was  thereafter  overmled. 

The  vital  question  presented  here  Is  the 
direction  of  the  verdict  for  respondent  In 
Sires  V.  Newton,  1  Wash.  T.  356,  It  was  held 
that  where  A.  In  his  own  name,  but  as  the 
agent  of  B.,  purchased  chattels  for  B.,  such 
chattels  are  the  property  of  B.,  and  a  selsure 
of  the  same  under  an  execution  against  the 
property  of  A.  is  wrongful,  and  no  interest 
passes  by  virtue  of  a  sale  under  such  execu- 
tion. In  Stlnson  v.  Sachs,  8  Wash.  301,  36 
Pac.  287,  It  was  held  that  a  principal  could 
recover  on  a  promissory  note  made  payable 
to  bis  agent,  and  that  no  Indorsement  of  the 
note  to  the  principal  was  necessary.  In 
Mechem,  Ag.  p.  623,  note  1,  It  Is  stated:  "In 
case  of  a  purchase  or  exchange  of  goods  of 
an  agent  even  if  the  principal  be  not  dis- 
closed, or  the  bill  of  sale  be  made  to  the 
agent  himself,  the  property.  Immediately  up- 
on the  execution  of  the  contract,  rests  in 
the  principal."  The  same  principle  is  again 
stated  in  Medcalf  v.  Bush,  4  Wash.  386,  30 
Pac.   32B. 

Counsel  for  appellants  maintain  that  it 
should  have  been  submitted  to  the  Jury 
whether  the  Inferences  to  be  drawn  from  the 
face  of  the  bank  books  and  the  memoran- 
dum of  sale  of  a  portion  of  the  hops  to  the 
hop  company  overcame  the  undisputed  tes- 
timony of  all  the  witnesses  as  to  the  title 
to  the  hops;  that  Is,  that  the  question  of 
the  bank's  title  should  have  been  submitted 
to  the  Jury.  But  the  explanation  of  the 
books  was  that  for  convenience  the  account 
was  kept  in  the  form  in  which  It  appeared, 
and  In  the  hop  sale,  though  the  memoran- 
dum upon  its  face  was  with  the  hop  com- 
pany, the  purchaser  was  paid  directly  by 
the  bank,  and  he  understood  that  the  sale 
was  efTectlve  only  upon  the  payment  and 
all  orders  on  the  bank  were  signed  by  Lives- 
ley  as  agent  Any  Inferences  that  might  be 
raised  upon  the  face  of  the  bank  books 
and  the  memorandum  are  not  sufficient  to 
make  doubtful  the  evidence  of  respondent's 
title  to  the  hops,  and  are  not  sufficiently 
substantial,  standing  alone,  to  require  the 
case  to  be  submitted  to  the  Jury.  The  court 
therefore,  properly  directed  the  verdict  and 
the  Judgment  is  affirmed. 

DUNBAR,  0.  J.,  and  PULLERTON,  3., 
concur. 


McGOWAN  T.  SMITH  et  al. 

(Supreme  Oonrt  of  Washington.    June  30, 

1900.) 

PARTITION  BY  DEVISEES— ORDER  OP  DISTRI- 
BUTION—NOTICE— CONSENT— ALIENATION  OF 
INTEREST— STATUS    IN    PARTITION— LACHES. 

1.  Under  Ballinger's  Ann.  Codes  &  St.  § 
6357,  requiring  notice  as  on  application  for  sale 
of  land  by  an  executor  or  admmistrator,  before 
a  decree  of  partition  and  distribution  of  an  es- 
tate, a  decree  of  distribntion  to  devisees  of  un- 
divided moieties  therein,  without  notice  to  or 
consent  of  a  grantee  of  one  of  such  devisees, 
was  void  as  to  him,  though  made  on  written 
partition  of  such  devisees,  as  authorised  by  the 
will,  and  with  their  consent 

2.  Where  a  devisee  conveyed  tiis  undivided 
moiety  in  lands,  a  partition  of  such  lands  aft- 
erwards made  by  him  with  the  owner  of  the 
other  moiety,  without  knowledge  of  his  gran- 
tee, though  authorized  by  the  will,  was  void 
as  to  SQcb  grantee,  since  all  the  estate  of  the 
devisee  had  been  alienated,  and  he  was  not  a 
proper  party  to  the  partition. 

3.  Since  a  grantee  of  a  devisee  who  held  the 
lands  conveyed  in  common  with  another  devi- 
see is  entitled  to  partition  thereof  at  any  time 
as  a  matter  of  right,  a  suit  therefor  is  not 
barred  by  Inches  because  of  an  attempted  void 
partition  nine  years  prior  to  the  institution  of 
a  subsequent  suit. 

Appeal  from  superior  court  Pacific  county; 
H.  S.  Elliott  Judge. 

Partition  by  P.  J.  McGowan  against  Isaac 
Smith  and  another.  From  a  Judgment  In 
favor  of  plalntlfll,  defendants  appeal.  Af- 
iirmed. 

Fred  li.  Rice  and  A.  B.  Rice,  for  appellants. 
Fulton  Bros,  and  Hewen  &  Stratton,  for  re- 
spondent. 

REAVIS,  J.  Action  for  partition  of  real 
property  In  Pacific  county.  Plaintiff  (re- 
spondent) and  appellants  deralgned  title  from 
a  common  source.  Almoran  Smith,  In  March, 
1875,  devised  his  real  estate,  the  property  In 
controversy  here,  to  his  two  sons,  Amos 
and  Isaac.  After  giving  his  daugliter  one 
cow,  his  will  proceeded:  "The  remainder  of 
my  property,  both  real  and  personal,  I  be- 
queath to  my  sons,  Amos  and  Isaac,  in 
equal  quantities,  one  of  which  shall  divide 
the  said  real  and  personal  property,  and  the 
other  stiall  take  his  choice  of  the  two  parts  sc 
divided,  and  the  remaining  part  shall  be 
taken  by  the  one  dividhig  the  same."  The 
will  further  names  the  executor,  and  pro- 
vides that  letters  of  administration  should 
not  be  required.  No  partition  having  yet 
been  made  between  Amos  and  Isaac  Smith, 
In  July,  1887,  Amos  Smith  duly  conveyed,  by 
a  proper  deed  of  warranty,  an  undivided 
one-half  Interest  In  the  real  property  devised 
to  him  and  to  his  brother  to  respondent, 
which  deed  was  duly  placed  of  record  at  that 
time.  On  December  13th  following,  Amos 
Smith  and  his  brother,  the  defendant,  made  a 
partition  of  the  real  property  by  a  written 
instrument,  describing  themselves  as  devisees 
of  the  will,  and  reciting:  "Amos  Smith  di- 
vides as  follows:  By  drawing  a  line  east 
and  west  through  the  center  of  the  south 
half  of  the  aforementioned   premises,   and 
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tbereepon  Isaac  Smith  aelecta  tiie  north  half 
th«r«of;  and  also  divides  lot  5,  section  26, 
township  15,  containing  28.47  acres,  by  draw- 
ing a  line  north  and  south,  and  Isaac  Smith 
selects  the  east  half  thereof."  This  Instru- 
ment was  presented  to  the  probate  court, 
with  a  petition  that  the  court  dispense  with 
the  publication  of  notice  to  show  cause  why 
a  decree  of  distribution  should  not  be  made, 
■o  as  to  obviate  unnecessary  expense,  and 
that  distribution  be  made.  The  instrument 
was  executed  by  Isaac  and  Amos  Smith. 
The  probate  court  thereupon,  on  the  4th  day 
«f  January,  188S,  and  without  notice,  entered 
«  decree  of  distribution  under  the  provisions 
«f  the  will,  and  In  accordance  with  the  par- 
tition of  the  real  property  made  by  Amos  and 
Isaac  Smith,  and  the  administration  of  the 
estate  was  closed.  The  real  estate  In 
controversy  was  unimproved,  uncultivated, 
"wild"  land.  It  was  found  by  the  court  that 
respondent  had  no  knowledge  of  the  alleged 
partition  by  Amos  and  Isaac  Smith,  or  the 
order  entered  in  the  probate  court  until 
1882  or  1883.  Defendant  was  fully  advised 
of  the  conTeyance  from  Amos  Smith  to  re- 
spondent. 

Upon  examination  of  the  evidence,  the  find- 
ings of  fact  of  the  superior  court  are  approv- 
ed. The  decree  of  distribution  of  the  probate 
eotnt  was  void.  Partltton  and  distribution 
of  real  estate  in  the  probate  court  is  made 
on  the  application  of  the  executor  or  adminis- 
trator, or  any  person  Interested  In  the  es- 
tate, and  only  upon  notice  as  required  upon 
an  application  for  the  sale  of  land  by  an  ex- 
ecutor or  administrator.  Section  6357,  Bal- 
llnger's  Ann.  Codes  &  St  Section  6361,  Id., 
declares:  "Partition  of  the  real  estate  may 
be  made  as  provided  In  this  chapter,  although 
some  of  the  original  heirs  or  devisees  may 
have  conveyed  their  shares  to  other  persons, 
and  such  shares  shall  be  assigned  to  the  per- 
son holding  the  same,  in  the  same  manner  as 
they  otherwise  would  have  been  to  such 
heirs  or  devisees."  It  will  be  observed  that 
Amos  Smith,  as  devisee,  having  conveyed  his 
undivided  one-half  interest  in  the  real  prop- 
erty to  the  respondent  respondent  within 
the  purview  of  the  statute,  was  a  proper 
party  to  the  distribution.  But  as  observed, 
as  against  respondent  the  order  of  the  pro- 
bate court  was  void.  It  Is  maintained,  how- 
ever, by  counsel  for  appellants,  that  under 
the  terms  of  the  will,  Amos  and  Isaac  Smith 
were  appointed  by  the  testator  to  malce  par- 
tition of  the  real  property  between  them- 
selves. It  Is  true  a  method  of  division  be- 
tween them  was  provided  in  the  will,  but  It 
Is  apparent  that  the  estate  devised  to  them 
by  their  father  vested  immediately  in  undi- 
vided moieties  to  each  of  the  devisees. 
Therefore  Amos  had  full  power  to  convey 
such  moiety  to  respondent,  and.  when  the 
Interest  owned  by  him  was  thus  alienated, 
be  was  no  longer  a  proper  or  Interested  per- 
son in  the  partition,  and  the  atteuiptisl  di- 
Tlston  of  the  premises  by  the  two  brnther.« 
could  not  affect  the  rights  of  respondent 


Snch  division  was  not  ttronght  to  the  atten- 
tion of  respondent  for  some  years  afterwards, 
and  the  nature  of  the  uncultivated  and  unoc- 
cupied real  estate  wa«  not  such  aa  to  mc- 
gest  to  respondent  any  inquiry  until  the  at- 
tempted division  was  made  luown  to  blm. 

We  do  not  think  there  is  any  force  In  tb« 
argument  that  the  suit  for  partition  Is  stale. 
The  case  is  presented  of  owners  in  common 
of  undivided  realty,  and  the  respondent  as 
one  of  such  owners,  is  entitled,  as  a  matter 
of  right  to  the  partiUon  of  the  estate.  The 
Judgment  of  the  superior  court  is  affirmed. 

DUNBAB,    a   J.,   and   FULLERTON.   J, 

concur. 


(22  Waali.  <31) 

TRUMBtTLL  ▼.  SCHOOT..  PIST.  NO.  7, 
rr.  A  T.T.AM  COUNTY. 

(Supreme  Oonrt  of  Washington.    Jvnt  M, 
1900.) 

AFPKAL— JURlSDICTlONAIi    AMOUNT-DTRBCT- 
INO  VBRDICT— NOMINAL  DAMAQBS. 

1.  Appeal   by  defendant  will  lie  to  the  mi- 

f>reme  court  for  a  judgment  for  plaintiff  for 
ess   than   $200,   where  more  than   that   was 
sued  for. 

2.  The  court  having  Instructed  the  jury  to 
find  a  verdict  for  plaintiff  for  nominal  dam- 
ages,  and  told  them  that  by  "nominal  dam- 
ages" is  mennt  an  unsubstantial  sum,  aa  $1,  a 
verdict  for  $26  cannot  stand. 

Appeal  from  superior  court  Clallam  coon- 
ty;    James  G.   McCllnton,  Judge. 

Action  by  R.  G.  Trumbull  against  school 
district  No.  7,  Clallam  county.  Judgment 
for  plaintiff.    Defendant  appeals.    Modified. 

Geo.  O.  Hatch,  for  appellant  Harry  Bal- 
linger  and  Trumbull  &  Trumbull,  for  re- 
spondent 

WHITE,  3.  Respondent  commenced  this 
cause  in  the  court  below  to  recover  from 
appellant  damages  In  the  sum  of  $1,305  for 
breach  of  contract  to  teach  the  schools  for 
school  years  1896-97  and  1897-98.  Appel- 
lant's defense  consisted  of  two  affirmative 
defenses,  to  wit:  First  that  respondent  had 
during  tjie  life  of  the  contract  sought  and 
obtained  other  lllce  employment;  second, 
that  when  the  contract  was  maue  and  brok- 
en, and  during  Its  entire  life,  appellant  had 
reached  Its  limit  of  Indebtedness.  The  case 
was  tried  before  a  Jury.  At  the  close  of 
the  testimony  appellant  moved  the  court  to 
withdraw  the  case  from  the  Jury,  and  to 
direct  a  Judgment  for  the  appellant  This 
motion  was  overruled.  The  court  then,  on 
its  own  motion,  instructed  the  Jury  to  find 
a  verdict  for  the  respondent  for  nominal 
damages,  stating  that  by  "nominal  damages" 
was  meant  any  unsubxtaucial  sum,  as  $1. 
The  Jury  returned  a  verdict  for  $26.  Appel- 
lant objected  to  receiving  the  verdict  on 
the  ground  that  the  amount  found  was  not 
nominal  damages.  The  court  overruled  the 
objection,  and  received  tne  verdict.  Appei 
tant  moved  for  a  new  trIaL    The  motion 
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was  oyerruled,  and  judgment  was  entered 
for  respondent  for  $26.  Bespondent  acquies- 
ced in  the  decision  of  tbe  court,  and  Instl- 
tnted  no  cross  appeal. 

There  can  be  no  question  but  that  there 
was  a  breach  of  the  contract  of  employment, 
entitling  the  respondent  to  nominal  dam- 
ages, at  least.  To  defeat  a  recovery,  the 
second  defense  must  be  made  good  by  ap- 
pellant. The  respondent  moves  to  dismiss 
the  appeal  for  want  of  jurisdiction  in  this 
court  to  hear  the  same,  Inasmuch  as  the 
amount  now  in  controversy  Is  less  than  $200. 
The  amount  originally  In  controversy  was 
11,305.  This  case  falls  squarely  within  the 
rule  laid  down  by  this  court  in  Bleecker  v. 
Railroad  Co.,  3  Wash.  St  77,  27  Pac.  1073. 
The  motion  to  dismiss  the  appeal  is  not  well 
taken,  and  will  be  overmled. 

The  appellant  claims  that  |26  Is  not  nom- 
inal damages.  We  think  that  $26  Is  com- 
pensatory, and  not  nominal,  damages.  Wheth- 
er It  Is  or  not.  It  was  the  duty  of  the  jury 
to  obey  the  Instructions  of  the  court  In  find- 
ing their  verdict.  The  court  instructed  the 
jury  as  follows:  "You  are  instructed  to 
find  8  verdict  for  plaintiff  for  nominal  dam- 
ages. By  'nominal  damages'  the  court 
means  any  unsubstantial  sum,  as  one  dol- 
lar." Under  this  instruction,  it  was  the  duty 
of  the  Jury  to  return  a  verdict  In  favor  of 
the  respondent  for  one  dollar  or  less. 

The  court  was  very  liberal  In  allowing 
the  appellant  to  amend  Its  answer  while  the 
case  was  on  trial,  two  amended  answers 
having  been  filed.  When  the  last  answer 
was  filed,  the  respondent  announced  that 
he  stood  on  the  reply  already  filed,  and  the 
court  must  have  treated  the  second  amend- 
ed answer  as  if  a  reply  had  been  Interposed 
thereto;  for  it  allowed  the  appellant  to  in- 
troduce testimony  in  support  of  the  second 
defense,  and  tbe  resi)ondent  to  cross-exam- 
ine the  witness  giving  such  testimony.  We 
are  not  satisfied  that  the  evidence  supported 
the  appellant's  second  affirmative  defense, 
and  the  court  below  must  have  taken  this 
view  when  It  Instructed  the  jury  to  return 
a  verdict  for  nominal  damages.  The  Judg- 
ment entered  by  the  court  in  this  case  Is  so 
modified  that  it  shall  be  for  one  dollar  and 
no  more,  and  as  so  modified  It  is  affirmed, 
the  appellant  to  recover  Its  costs  In  this 
court. 

DUNBAR,  C.  J.,  and  ANDRRS,  REAVIS, 
and  FUIJ.ERTOX.  J.7.,  concur. 


WHEBJLER  V.  COMMERCIAL  INV.  CO. 
et  al. 

(Supreme  Court  of  Washington.     June  16, 

1900.) 
APPEAIy-MOTION  TO  DISMISS-DAMAGES. 

1.  Where  it  appears  from  the  record  of  a  case 
on  npppnl  that  the  time  for  filing  briefs  and 
serving  a  statement  of  facts  has  long  since  ex- 


pired, and  that  no  notice  of  settling  such  state- 
ment of  facts  has  been  given,  nor  briefs  served, 
the  appeal  will  be  dismissed  on  motion,  and  tbe 
jmljiment  affirmed. 

2.  Where  the  judgment  appealed  from  is  a 
money  judgment,  on  which  interest  is  recover- 
able, no  damages  for  delay  will  be  allowed  on 
tbe  granting  of  a  motion  dismissing  the  ap- 
peal. 

Appeal  from  superior  court.  Pierce  county; 
Thomas  Carroll,  Judge. 

Action  by  L.  H.  Wheeler  against  the  Com- 
mercial Investment  Company,  a  corporation, 
and  othei"8.  From  a  judgment  In  favor  of 
plaintiff,  defendant  National  Bank  of  Com- 
merce appeals.    Appeal  dismissed. 

Sullivan  &  Christian,  for  respondent 

PER  CURI.\M.  This  is  a  motion  to  dis- 
miss the  appeal,  affirm  the  Judgment  and  for 
damages  for  taking  the  appeal  for  delay  only. 
It  api)earing  from  the  record  that  the  time 
for  filing  briefs  and  serving  statement  of 
facts  has  long  since  expired,  and  that  no  no- 
tice of  settling  statement  of  facts  has  been 
given,  and  no  briefs  served,  the  motion  to 
dismiss  and  affirm  the  judgment  will  be 
sustained.  There  being  no  showing,  how- 
ever, of  any  special  damages,  and  the  judg- 
ment being  a  money  judgment  and  one  on 
which,  according  to  Its  terms,  the  respond- 
ent will  obtain  Interest,  and  as  the  respond- 
ent will  be  reimbursed  for  costs  and  attor- 
nej-'s  fees  incurred  In  prosecuting  this  motion 
to  dismiss,  we  think  no  case  for  damages 
under  the  statute  is  made  out.  The  order  of 
the  court  is  that  the  appeal  be  dismissed,  and 
the  judgment  affirmed. 


GOTTSTEIN  et  al.  v.  WIST  et  al. 

(Supreme  Court  of  Washington.     June  26, 
1900.) 

TRUSTS  —  PAROL  AGREEMENT  —  RIGHTS  OP 
CREDITORS— EXECUTED  TRUSTS— EXISTENCE 
—PAROL  EVIDENCE— ADMISSIBILITY. 

1.  Where  dcfeudnut  and  his  co-heirs,  under 
a  parol  agreement  that  his  co-defendant  should 
convey  to  him  the  property  in  controversy 
when  all  the  co-heirs  should  become  of  age, 
deeded  their  rights  to  other  property  to  a 
grantee  of  the  co-defendant,  in  order  to  clear 
the  title  under  the  co-defendnnt's  warranty,  a 
deed  executed  in  pursuance  of  such  trust  agree- 
ment wilt  not  be  set  aside  in  a  subsequent  cred- 
itors' suit,  as  in  fraud  of  judgments  obtained 
against  the  co-defendant,  since  the  co-defend- 
ant, having  executed  it  in  satisfaction  of  a  le- 
gal obligation,  could  not  question  its  validity, 
and  her  creditors  can  occupy  no  better  posi- 
tiou. 

2.  In  a  creditors'  suit  to  set  aside  a  deed  exe- 
cuted prior  to  the  suit  in  pursuance  of  a  parol 
trust  agreement  in  favor  of  the  grantee,  parol 
evidence  is  admissible  to  show  the  existence  of 
the  trust. 

Appeal  from  superior  court  King  county; 
William  Hickman   Moore,  Judge. 

Action  by  M.  Gottsteln  and  another  against 
Katherlne  Wist  and  another.  From  a  judg- 
ment In  favor  ot  plaintiffs,  defendants  ap- 
peal   Reversed. 
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Balllnger,  Ronald  &  Battle,  (or  appellants. 
Preston  &  Bell  and  Alien  &  Allen,  for  res- 
pondents. 

WHITE,  J.  This  was  an  action  brought 
by  the  respondents,  as  creditors  of  Katherlne 
Wist,  to  set  aside  a  deed  made  by  her  to 
George  Wist,  the  appellant,  conveying  to  him 
certain  real  estate,  on  the  grounds  that  the 
same  was  made  by  Katherine  Wist  with  In- 
tent to  hinder,  delay,  and  defraud  the  respon- 
dents, and  was  accepted  by  George  Wist  with 
knowledge  of .  such  fraudulent  Intent.  The 
undisputed  facts  in  the  case,  as  shown  by 
the  eTldence,  are  as  follows:  Appellant 
George  Wist  and  a  sister  and  brother  were 
children  of  Philip  Wist  and  Mariana  Wist 
During  the  coverture  of  Philip  and  Mariana, 
and  prior  to  the  year  1876,  Philip  and  Marl- 
ana  acquired  lot  2  in  bioclc  84,  and  lot  11  in 
blocli  81,  of  Central  addition  to  the  city  of 
Seattle,  and  lots  6,  7,  and  8  in  block  27  of  the 
plan  of  North  Seattle,  as  laid  out  by  D.  T. 
Denny  and  John  Denny.  In  the  month  of 
July,  187G,  Mariana  Wist  died  intestate,  and 
no  administration  was  ever  had  upon  her 
estate,  a^d  no  claims  were  ever  made  against 
her  estate,  or  the  community  composed  of  her 
and  Philip  Wist.  In  the  month  of  December, 
1876,  Philip  Wist  and  the  defendant  Kather- 
ine Wist  intermarried.  Subsequently  Philip 
and  Katherine  sold  to  and  conveyed  to 
Martin  Paup,  by  warranty  deed,  said  lots  7 
and  8,  block  27.  Some  time  in  the  year  1870 
Philip  and  Katherine  Wist  conveyed,  by  deed 
absolute,  lot  2  In  block  84,  and  lot  11  in  block 
81,  said  Central  addition,  and  lot  6,  block  27, 
North  Seattle,  of  the  above-described  proper- 
ty, to  a  man  named  Kimball,  to  secure  an 
existing  indebtedness  of  several  hundred  dol- 
lars; and  in  the  year  18^.  the  indebtedness 
having  been  paia,  Kimball  reconveyed  the 
same  property  to  Philip  Wist.  Between  1889 
and  1892  Philip  Wist,  who  was  then  engaged 
in  business,  became  indebted  to  the  respond- 
ents, upon  which  Indebtedness  the  respond- 
ents afterwards  recovered  the  Judgments 
which  they  are  endeavoring  to  collect  in  this 
case.  On  May  21,  1890,  Philip  Wist  con- 
veyed the  said  real  property  to  the  defendant 
Katherine  Wist,  to  be  her  al>soIute  property; 
and  the  title  thereto  stood  of  record  in  her 
name  from  that  date  until  the  8th  day  of 
September,  1897,  when  she  conveyed  It  to  the 
appellant  George  Wist,  reciting  in  the  deed  a 
consideration  of  $2,000.  At  the  time  of  the 
execution  and  delivery  of  said  deed,  George 
Wist  knew  of  the  Indebtedness  to  the  respon- 
dents, and  knew  that  the  respondents  were 
pressing  Katherine  Wist  for  the  payment  of 
the  same,  and  was  apprehensive  that  they 
would  attempt  to  seize  the  property  in  con- 
troversy for  satisfaction  of  the  claims.  The 
respondents  levied  upon  said  property  under 
tlieir  Judgments  against  Katherine  Wist.  In 
1894  the  children  of  Mariana  commenced  an 
action  against  Philip  and  Katherine  and  M.ir- 
tin  Paup  to  establish  their  interest  in  the 
property  above  described,  under  their  mother, 


Including  the  two  lots  sold  to  Panp.  A  settle- 
ment was  made  under  which  It  was  agreed 
that  if  the  children  would  dismiss  said  suit, 
and  deed  to  Paup  their  interest  in  the  two 
lots  previously  deeded  by  Philip  and  Kather- 
ine to  Paup,  they  (the  children)  should  have 
in  lieu  thereof  the  property  Involved  in  this 
suit  (being  the  balance  of  the  ocHnmnnlty 
property  of  Philip  and  3iarlana,  and  beins 
less  than  a  moiety  thereof  in  value),  and,  one 
of  the  children  being  then  a  minor,  and  the 
sister  being  about  to  marry,  that  said  Kather- 
ine, who  then  held  the  legal  title,  would  bold 
the  same  until  said  minor  became  of  age,  or 
imtil  the  conveyance  should  be  required  of 
her  by  said  children.  Accordingly  the  chil- 
dren dismissed  their  suit  and  executed  con- 
veyances to  Paup,  and  Katherine  agreed  to 
execute  a  deed  when  and  to  whom  ttie  chil- 
dren should  require  the  same  to  be  executed. 
This  agreement  above  recited  was  never  re- 
duced to  writing,  and  no  declaration  of  said 
trust  was  ever  made  in  writing.  In  Septem- 
ber, 1887,  the  minor  children  being  then  21 
years  of  age,  Katherine,  at  the  request  of  the 
children,  deeded  the  property  to  Geonte.  who 
holds  it  for  himself  and  brother  and  sister. 
At  the  time  of  the  settlement  between  Philip 
and  Katherine  and  the  children,  Philip  was 
solvent,  owing  leas  than  $300  over  and  above 
his  Indebtedness  to  these  plaintiffs  (respond- 
ents), who  held  notes  signed  by  Philip  and 
Katherine,  secured  by  mortgage  on  real 
estate;  the  real  estate  being  of  little  or  no 
value.  Besides,  Philip  and  Katherine  owned 
considerable  other  real  estate,  unincumbered. 
Philip  died  In  1895,  and  plaintiffs,  having 
failed  to  present  their  claims  to  his  adminis- 
trator, brought  actions  at  law  on  notes 
against  Katherine  alone.  These  actions  were 
commenced  more  than  a  month  subsequent 
to  her  deed  to  George.  Judgments  were  re- 
covered against  Katherine  on  the  notes.  On 
these  facts  the  court  below  found  that  as  to 
one-half  of  saiu  lot  2,  block  84,  and  as  to  one- 
half  of  said  lot  11,  block  81,  in  said  Central 
addition,  and  as  to  one-half  of  said  lot  6, 
block  27,  North  Seattle,  said  Katherine  Wist 
was  the  owner,  and  that  the  conveyance 
from  Katherine  Wist  to  George  Wist,  the 
appellant  as  to  said  half  interest,  was  fraud- 
ulent and  void;  and  It  was  decreed  tliat  said 
one-half  interest  be  subjected  to  execution 
upon  the  Judgments  of  the  respondents 
against  Katherine  Wist.  To  reverse  this  de- 
cree, this  appeal  is  prosecuted  by  the  appel- 
lant 

It  may  be  conceded  Ihat  in  1890,  when  Phil- 
ip Wist  conveyc<l  lot  2  in  block  84,  and  lot  11 
in  block  81,  Central  addition,  and  lot  C.  bloi-k 
27,  North  Seattle,  to  Katherine  Wist  he  in- 
tended to,  and  did,  vest  in  her  as  her  absolute 
estate,  and  not  in  trust  for  any  one,  said 
property.  If  any  trust  as  to  such  property 
was  created,  it  was  a  direct  trust,  and  was 
created  in  1804,  when  a  settlement  was  bad 
of  the  suit  brought  by  the  appellant  and 
other  clilidren  of  Philip  and  Mariana  Wist 
against  their  father  and  Katherine  Wist  and 
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Martin  Panp.  The  agreement  -^aa  then 
made  to  the  effect  that  If  the  children  would 
make  good  Martin  Paup'g  title,  by  conveying 
their  Interest  in  lota  7  and  8,  block  27,  North 
Seattle,  to  MarUn  Paup,  she  (Katherine  Wist) 
would  convey  to  the  respondents  and  the  two 
other  children,  or  to  whom  they  might  select, 
all  of  her  interest  In  the  property  in  contro- 
versy in  this  suit  so  as  to  vest  the  full  title 
to  the  same  in  said  children.  Under  this 
agreement  the  children,  by  conveyance,  made 
good  Martin  Paup's  title,  which  Philip  and 
Katherine  Wist,  In  equity  and  good  con- 
science, if  not  under  the  warranty  In  their 
deed  to  Panp,  were  required  to  make  good. 
The  deed  of  the  children  to  Panp  was  a  good, 
valuable,  and  sufficient  consideration  to  have 
npheld  the  deed.  If  It  had  then  been  made 
by  Katherine  Wist  to  the  appellant.  The 
«ourt  below  found:  Thirteenth  Finding. 
"That  prior  to  the  year  18»i  the  said  Philip 
Wist  and  the  defendant  Katherine  Wist 
made,  executed,  and  delivered  to  one  Martin 
Paup  tbeir  warranty  deed  to  lots  7  and  8 
in  block  27  of  the  plan  of  North  Seattle,  as 
laid  out  by  D.  T.  and  John  Denny,  and  there- 
after. In  the  year  1894,  the  defendant  George 
Wist  and  the  said  Laura  Rippett  and  Charles 
O.  Wist  (being  the  children  of  the  said  Philip 
Wist  and  Mariana  Wist,  his  first  wife)  Insti- 
tuted a  suit  In  the  superior  court  of  King 
county,  state  of  Washington,  for  the  purpose  of 
having  an  undivided  one-half  Interest  in  and 
to  said  lots  7  and  8  established  and  declared 
to  be  In  them,  as  the  heirs  at  law  of  the  said 
Mariana  Wist,  deceased;  the  same  being  her 
community  Interest  in  said  propertj."  Four- 
teenth Finding,  'n'hat  thereafter  the  said 
Philip  Wist  and  Katherine  Wist  agreed  with 
the  defendant  George  Wist  and  the  said 
Laura  Rippett  and  Charles  O.  Wist  that  in 
consideration  of  them,  the  said  children,  exe- 
cuting a  conveyance  in  the  said  lots  7  and 
8  In  block  27  to  the  said  Martin  Paup,  the 
said  Kathei-ine  Wist  should  hold  the  title  to 
lot  2  In  block  84  and  lot  11  In  block  81  of 
Ceotial  addition  to  the  city  of  Seattle,  and 
lot  6  In  block  27  of  the  plan  of  North  Seattle, 
as  laid  out  by  D.  T.  Denny  and  John  Denny, 
in  trust  for  the  benefit  of  said  three  children 
last  mentioned."  Having  made  these  flnd- 
inga,  wc  are  at  a  loss  to  understand  how  the 
court  below  came  to  the  conclusion  it  did  In 
this  case,  unless  upon  the  theory  that  because 
the  agreement  was  not  in  writing,  or  was 
not  made  when  Philip  Wist,  in  1880,  conveyed 
to  Katherine  Wist,  the  children  could  not 
«iJoy  the  benefits  arising  under  the  executed 
trust,  luasiuuch  as  parol  trusts  cannot  be  en- 
forced, under  the  statute  of  frauds.  This 
theory  has  been  strenuously  Insisted  upon 
by  the  respondents  In  their  brief  and  in  their 
oral  argument  before  this  court,  and  It  be- 
comes necessary  to  carefully  weigh  these  ob- 
Jectiona  It  must  be  remembered  that  this 
is  not  an  action  by  the  cestuls  que  trustent 
against  the  trustee  to  establish  the  trust. 
If  there  was  a  trust.  It  was  an  express  trust, 
and  It  had  been  executed  before  the  respond- 


ents Instituted  this  action.  This  property, 
under  the  agreement  found  by  tlte  court,  and 
above  quoted,  equitably  belonged  to  these 
three  children.  This  court,  in  Samuel  v. 
Klttenger,  6  Wash.  261,  33  Pac.  609,  said: 
"Only  those  transfers  which  are  Inhibited  by 
law  are  void.  And  a  conveyance  of  prop- 
erty In  trust  for  those  to  whom  It  equitably 
belongs  can  In  no  event  be  void  as  to  cred- 
itors, for  the  reason  that  their  equities  cannot 
be  paramount  to  those  of  the  cestui  que 
trust"  Correctly  speaking,  the  agreement  re- 
ferred to  did  not  constitute  a  resulting  trust, 
but  was  the  creation  of  an  equity  acting  on 
the  conscience  of  the  parties  to  the  agree- 
ment; and  an  express  trust  existed  after  said 
agreement  was  made,  so  long  as  the  title 
was  retained  by  Katherine  Wist  Acting  on 
the  obligation  expressly  entered  into  between 
Katherine  Wist  and  the  children,  Katherine 
Wist  conveyed  the  property  to  George  Wist 
In  trust  for  himself  end  brother  and  sister, 
some  time  before  this  suit  was  instituted. 
As  between  Katherine  Wist  and  George  Wist 
It  Is  clear  that  Katherine  Wist  could  not  set 
up  that  the  trust  was  within  the  statute  of 
frauds,  and  was  void,  because  not  in  writing, 
for  the  purpose  of  annulling  the  deed  to 
George  Wist  because  she  had  already  exe- 
cuted the  trust  Robbins  t.  Robbins,  89  N. 
T.  2S1.  The  respondents  are  the  creditors  of 
Katherine  Wist  Can  they  be  said  to  be  la 
a  better  position  than  Katherine,  as  regards 
this  property  already  conveyed  to  George 
Wist  In  the  satisfaction  of  a  just  and  legal 
obligation?  It  has  been  beM  that  the  trus- 
tee may  execute  a  parol  trust  if  he  chooses 
to  do  so,  and  that  the  court  will  protect  him 
in  so  doing.  Karr  v.  Washburn,  66  Wia  608, 
14  N.  W.  189.  A  creditor  has  the  right  to  ha ve 
the  debtor's  property  applied  to  the  payment 
of  his  debts,  but  not  the  property  of  another. 
In  order  to  support  the  oontendon  of  the 
appellant  It  is  necessary  by  parol  to  prove 
the  trust  if  we  may  call  the  agreement  such, 
which  is  a  link  In  the  chain  of  the  transac- 
tion leading  to  Katherine  Wist's  conveyance 
to  the  respondents.  Can  this  be  done  with- 
out contravening  the  statute  of  frauds? 

The  case  of  Richmond  v.  Bloch,  reported 
In  60  Pac.  386,  decided  by  the  supreme  court 
of  Oregon  March  12,  1000,  is  a  similar  case 
to  the  one  nnder  consideration,  and  many 
of  the  authorities  on  this  proposition  are 
there  collated.  That  court  says:  "The  case 
Is  different  upon  authority,  from  one  where 
the  trust  is  yet  executory,  and  the  attempt 
Is  to  enforce  it  The  parol  trust  has  now 
become  an  Incident  In  the  history  of  its  con- 
summation, while,  as  in  the  other  event. 
It  stands  as  an  obligation  of  the  trustee, 
not  susceptible  of  legal  establishment  and 
the  question  Is  whether  the  trust  can  be 
proved  for  the  purpose  of  showing  that  the 
same  has  been  executed.  This  question  has 
been  explicitly  answered  in  the  affirmative 
In  Moore  v.  Oottlngham,  90  Ind.  239.  That 
was  a  case  where  the  husband  had,  through 
mesne  conveyances,  deeded  certain  laada  to 
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his  wife,  pursuant  to  a  parol  agreement  that 
the  title  should  be  held  by  her  In  trust  for 
him,  In  order  to  preserve  the  property  and 
prevent  him  from  squandering  It.  In  the 
execution  of  the  trust,  the  wife,  without 
joining  with  her  husband,  conveyed  to  their 
son,  and  he  to  the  husband.  The  husband 
afterwards  conveyed  to  the  appellants,  who 
sued  to  enjoin  the  sale  of  an  undivided  in- 
terest in  the  land  under  an  execution  issued 
upon  a  judgment  against  one  of  the  heirs 
of  the  wife;  it  being  claimed  that  the  wife's 
deed  was  void  because  her  husband  bad  not 
joined  with  her  In  Its  execution.  It  was 
said  In  the  course  of  the  opinion  that  'such 
trust,  as  before  reraarlced,  cannot  be  enfor- 
ced, but,  if  it  has  been  executed,  the  same 
will  be  upheld  and  sustained;  and  for  this 
purpose  proof  of  the  facts  will  be  allowed, 
though  the  trust  rests  In  paroL'  The  same 
question  arose  In  a  later  case,— that  of  Hays 
V.  Reger,  102  Ind.  524,  1  N.  B.  386.  In  that 
case  William  Reger  conveyed  by  absolute 
deed,  without  consideration,  to  John  Stump, 
upon  a  parol  trust  that  the  title  should  be 
held  for  the  benefit  of  Reger.  Subsequently 
Stump  and  wife,  by  direction  of  Reger,  con- 
veyed to  Reger's  wife.  While  the  legal  title 
was  in  Stump,  Hays  and  Wiles  recovered 
a  judgment  against  him,  and  they  sought 
to  have  the  proceeds  of  the  premises  applied 
to  the  satisfaction  of  their  judgment.  Mitch- 
ell, O.  J.,  spealilng  for  the  court,  said:  The 
question  is  not  whether  the  parol  trust  may 
be  enforced,  but,  the  parties  having  volun- 
tarily executed  It,  Is  It  competent  to  aver 
and  prove  that  it  existed,  In  order  to  defeat 
the  apparent  lien  of  Hays'  and  Wiles'  judg- 
ment? »  •  •  This  statute  {referring  to 
the  Indiana  statute],  as  also  the  statute  of 
frauds,  was  enacted,  not  that  parties  might 
avoid  trusts  which  were  executed,  but  rath- 
er, to  enable  them,  in  case  of  an  attempt 
to  enforce  such  trusts  while  they  remain  ex- 
ecutory, to  insist  on  certain  modes  of  proof 
in  order  to  establish  them.  The  trust  hav- 
ing been  executed,  we  need  not  determine 
whether  It  was  one  arising  by  implication 
of  law,  or  whether  it  was  an  express  trust. 
Whether  It  was  one  or  the  other,  the  parties 
having  voluntarily  executed  it  the  authori- 
ties are  that  it  may  be  proved  by  parol 
for  the  purpose  of  showing  that  the  appar- 
ent owner  had  no  Interest  which  was  sub- 
ject to  the  lien  of  a  judgment  against  him.' 
*  *  *  In  the  case  of  Sieman  v.  Austin  [33 
Barb.  9],  supra,  the  court  said:  'A  debtor 
will  not  be  permitted  to  convey  away  his 
property,  either  real  or  personal,  and  relieve 
it  from  the  Incumbrances  occasioned  by  his 
debts;  but  there  Is  nothing  to  prevent  his 
restoring  to  others  their  property,  if  It  has 
been  placed  In  his  hands.  Nor  Is  there  any 
reason  why  the  property  of  others  should 
be  subjected  to  the  payment  of  his  debts, 
if  he  is  honest  enough  to  refuse  to  avail 
himself  of  an  opix>rtunity  to  use  It  for  that 
purpose.'  In  further  support  of  this  doc- 
trine, gee  Borst  v.  NaUe,  28  Grat  423.    It  Is 


manifest  under  these  authorities,  that  the 
defendant  Adelaide  Bloch  could,  as  against 
the  claim  of  the  plalntltts,  lawfully  ctmvey 
the  property  In  question,  in  so  far  and  to 
the  extent  that  she  held  the  same  in  trust 
to  the  cestuis  que  trustent  according  to  her 
verbal  promise.  If  she  chose  to  do  so,  and 
thereby  discharge  her  moral  obligation  to 
them,  and  that  having  executed  the  trust  In 
accordance  with  the  verbal  undertalsing, 
even  though  executed  subsequent  to  the  time 
the  claim  of  plaintiff  accrued,  the  law  will 
not  only  uphold  the  transaction  upon  her 
part  but  will  protect  the  cestuis  que  trustent 
in  the  enjoyment  of  the  property  thus  con- 
veyed  to   them." 

In  Perry,  Trusts  (4th  Ed.)  {  76,  the  author 
says:  "A  parol  trust  is  not  however,  an 
absolute  nullity  in  any  case,  but  rests  In  the 
election  of  the  trustee  In  those  cases  where 
the  cestui  cannot  enforce  it.  The  courts 
will  protect  the  trustee  in  the  execution  of 
the  trust  if  he  chooses  so  to  do,  and,  as 
far  as  possible,  will  protect  the  beneficiaries 
In  the  enjoyment  of  the  fruits  of  its  execu- 
tion." "Resulting  trusts  are  trusts  that  the 
courts  presume  to  arise  out  of  the  transac- 
tion of  parties,  as  if  one  man  pays  the  pur- 
chase money  for  an  estate,  and  the  deed  is 
talcen  in  the  name  of  another.  Courts  pre- 
sume that  a  trust  Is  Intended  for  the  person 
who  pays  the  money."  Id.  §  26.  In  this 
class  of  cases,  on  suits  brought  to  establish 
and  enforce  them,  the  rule  is  that  "the  trust 
must  result,  if  at  all,  at  the  Instant  the  deed 
is  talcen  and  the  legal  title  vests  in  the  gran- 
tee. No  oral  agreement  and  no  payments 
before  or  after  title  is  taken  will  create  a 
resulting  trust  unless  the  transaction  Is  snch 
at  the  moment  the  title  passes  that  a  trust 
will  result  from  the  transaction."  The  l<H>g 
list  of  authorities  cited  by  respondents  in 
their  brief  are  on  this  proposition,  and  have 
no  applicability  to  the  case  now  under  con- 
sideration. Trusts  are  divided  into  four 
classes:  Express  trusts  (sometimes  called 
"direct  trusts").  Implied  trusts,  resulting 
trusts,  and  constructive  trusts.  Id.  f{  25-27. 
The  trust  created  by  Katherine  Wist  with 
these  children  was  an  express  or  direct 
trust,  created  in  18JH,— four  years  after 
Katherine  Wist  had  acquired  the  property, — 
and  it  has  been  executed.  In  effect  the 
children  then  purchased  the  property  from 
Katherine  Wist,— gave  to  her  a  full  consid- 
eration therefor;  for  Ronald,  a  witness  for 
appellant,  testifies  that  the  property  exchan- 
ged for  this  property  was  worth  ?2.500,  and 
she  agreed  to  convey  this  property  to  the 
children,  held  it  in  trust  for  that  purpose 
for  some  time,  and  before  this  suit  was  in- 
stituted she  carried  out  her  agreement  and 
executed  her  trust  A  case  similar  in  some 
respects  to  that  at  bar  is  Davis  v.  Kennedy, 
105  111.  300,  cited  by  appellant.  The  facts 
were  these:  A  man,  when  solvent  gave 
and  conveyed  to  his  daughters  some  land, 
but  no  deed  was  recorded.  Afterwards  he 
sold  the  land,  and  agreed  with  them  that 
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'be  would  giv«  tbem .  other  lands.  Sul^se- 
queutly,  and  after  becoming  insolvent,  be 
deeded  to  biB  daughters  the  otber  lands 
promised.  Tbis  conveyance  was  attacked 
by  his  creditors  as  fraudulent.  The  su- 
preme court  says:  "When,  therefore,  they 
[the  daughters]  consented  to  its  [the  tirst 
land]  being  sold  by  their  father,  and  be  to 
receive  the  consideration,  and  they  to  take 
money  or  otber  real  estate  in  exchange,  that 
formed  a  consideration  for  the  conveyance 
■of  the  •  •  •  tract  In  controversy."  So 
In  the  case  at  bar.  The  conveyance  by  the 
children  to  Martin  Paup,  at  the  express  re- 
quest of  Katberlne  Wist,  of  their  interest 
in  the  lots  conveyed  to  blm  by  Katberlne 
and  Philip  Wist,  to  discbarge  the  obligation 
resting  on  Katberlne  and  PblUp  Wist  to 
make  good  the  title  of  Martin  Paup,  under 
an  agreement  with  Katberlne  Wist  that,  if 
they  would  make  good  Paup's  title,  she 
would  convey  to  them  the  proi)erty  In  con- 
troversy, formed  a  gpod  consideration  for 
the  conveyance  to  George  Wist  as  trustee 
for  himself  and  brother  and  sister;  and  It 
should  not  be  set  aside  at  the  instance  of 
the  creditors  of  Katberlne  Wist  whose  equi- 
ties are  not  superior  to  the  equities  and 
rights  of  these  children.  The  Umil  Judgment 
and  decree  of  the  court  below,  entered  in 
this  cause  on  the  13th  day  of  December, 
ISfuO,  should  be  reversed  and  set  aside,  and 
this  action  dismissed,  with  costs  to  the  de- 
fendants in  the  court  below,  and  with  costs 
to  the  appellant  in  this  court,  and  It  Is  so 
ordered  and  adjudged. 

DUNBAR,  C.  J.,  and  ANDERS,  REAVIS. 
and  FL'LLEBTOX,  JJ.,  concur. 


STATE  V.  HYDE. 

(Supreme  Court  of  Washington.     June  22, 

19C0.) 

CRIMINAL  LAW— APPEAL  —  RECORD  —  ARREST 
OP  JL'DOMKNT— GROUNDS— TRIAlr-JOlNT  DE- 
KENDANT— PRESENCE  IN  COURT- AD.MISSIO.V 
OF  EVIDENCE  —  DIRECTION  OF  VERDICT  — 
ROBBERY— INDICTMENT— NEW  TRIAL— NEW- 
LY-DISCOVERED EVIDENCE. 

1.  Affidavits  and  written  statements  will  not 
be  stricken  from  a  transcript  on  motion  of  a 
res|K)ndent,  in  a  criminal  case  on  appeal,  whore 
the  court  certifies  that  same  wei-e  presented  to 
the  court,  passed  ou,  aud  examined  on  the 
hearing,  on  a  motion  for  a  new  trial  and  iu 
niTcst  of  judRtncnt. 

2.  Under  2  Hnllinser's  Ann.  Codes  &  St.  If 
<iW57,  providing  that  arrest  of  }ud>;ment  in  a 
criminal  cnso  may  be  had  on  the  gi-ound  that 
the  tfiiind  jury  had  no  uulhoritj-  to  iniiuire  in- 
to the  offense  chnrced,  by  reason  of  its  not  be- 
ing within  the  jurisdietion  of  the  court,  or  that 
the  (acts  stated  did  not  constitute  a  crime  or 
misderaeauur,  JudKnient  will  Dot  be  arrested  on 
the  gr.jiind  that  drfcnilant  was  examined  be- 
fore the  grand  jury,  and  not  Informed  that  his 
evidence  would  be  used  against  him.  where  the 
court  had  jurisdiction,  and  the  indictment  suf- 
ficiently stated  a  crime. 

ii.  Tliere  was  no  error  in  allowing  one  joint- 
ly indicted  with  ilefendnnt  to  be  present  in 
the  c(mrt  room  during  the  trial  of  defendant, 
where  he  was  brought  into  court  for  the  pur- 
pose of  identifying  him  as  the  one  connected 


with  defendant  In  the  crime,  which'  was  made 

relevant  by  the  subsequent  admission  of  testi- 
mony that  they  were  seen  together  at  about  the 
time  the  crime  was  committed. 

4.  Assignments  of  error  that  two  witnesses 
were  permitted  to  testify  to  other  robberies 
committed  by  defendant  are  not  sustained  by 
testimony  of  one  that  he  met  defendant  and  an- 
other at  about  the  time  and  place  of  the  al- 
leged robbery,  and  that  they  had  guns  in  their 
bauds,  and  of  the  other  that  he  saw  the  some 
two  about  the  same  time  with  guns  in  their 
hands;  the  only  evidence  that  the  latter  was 
also  robbed  being  brought  out  on  cross-exam- 
ination by  defendant's  counsel  that  the  defend- 
ant told  witness  to  throw  up  his  hands. 

5.  There  can  be  no  nonsuit  in  a  criminal,  as 
in  a  civil,  ease. 

6.  A  motion  in  a  criminal  case  "that  the  de- 
fendant be  discharged  from  the  charge  set  out 
in  the  indictment"  is.  in  effect,  a  motion  to  di- 
rect the  acquittal  of  the  defendant;  and  where 
the  ground  is  that  there  was  not  sufficient  evi- 
dence connecting  defendant  with  the  crime,  and 
no  specific  objection  to  the  evidence  is  urged,  it 
should  not  be  sustained,  where  there  is  some 
evidence  tending  to  show  defendant  guilty. 

7.  In  a  prosecution  for  robbery,  charging  the 
taking  of  money  of  the  United  States,  it  is  not 
necessary  to  allege  in  the  indictment  nor  prove 
on  the  trial  the  kind  of  money  taken,  nor  the 
specific  value,  since  the  word  money  imports 
value. 

8.  After  the  conviction  of  H.  of  robbery,  his 
co-defendant  made  atlidavit  that  H.  was  not 
guilty  of  the  crime  charged,  and  was  not  pres- 
ent at  the  commission  of  the  crime;  that  the  co- 
defendant  refused  to  testify  on  behalf  of  H. 
OD  the  trial,  because  by  so  doing,  in  his  judg- 
ment, he  would  prejudice  his  own  interest;  and 
also  filed  a  statement,  signed  by  himself,  on 
the  day  of  the  conviction  of  H.,  stating  that 
the  co-defendant  and  another  committed  the 
robbery.  Held,  that  the  affidavit  and  statement 
of  the  co-defendant  were  not  such  newly-dis- 
covered evidence  as  would  be  ground  tor  new 
trial  of  H.,  as  there  was  nothing  to  show  that 
he  would  testify  to  the  matters  stated  therein 
ou  a  new  tiial. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  H.  Kean,  Judge, 

Edgar  Hyde  was  convicted  of  robbery,  and 
he  appeals.     Affirmed. 

Frank  S.  CjiitoII,  for  appellant.  Fremont 
Campbell,  for  the  State. 

WHITE,  J.  The  indictment  in  tbis  case 
charges  the  appellant  aud  one  John  llildc- 
braud  with  the  crime  of  robbery,  alleging 
that  said  appellant  and  Hildebraud,  in  Pierce 
comity,  "on  tho  3d  day  of  July,  181)0, 
then  and  there  being,  unlawfidly  and  felo- 
niously aud  forcibly  did  make  an  assault  upon 
one  George  Hyde,  and  then  and  there  four 
dollars  and  twenty-five  cents,  lawful  money 
of  the  United  States,  of  the  value  of  four 
dollars  and  twenty-five  cents,  then  aud  there 
being  the  personal  property  of  him,  the  said 
George  Ili-de,  from  the  person  and  against 
the  will  of  the  said  George  Hyde,  feloniously, 
unlawfully,  forcibly,  by  violence,  and  by  imt- 
tiug  the  said  George  Hyde  In  fear,  did  take, 
steal,  aud  carry  away,  with  Intent  then  aud 
there  the  said  property  aforesaid  feloniously 
to  steal,  contrary,"  etc. 

The  resp:)udeuf8  motion  to  strike  certain 
atUdavits  and  a  written  statement  from  the 
transcript  must  be  denied,  because  the  court 
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certifies  that  the  same  were  presented  to  the 
court  and  passed  upon  and  examined  on  the 
hearing  of  the  motion  for  a  new  trial  and  In 
arrest  of  Judgment. 

At  the  close  of  the  testimony  for  the  state, 
appellant  moved  the  discharge  of  the  appel- 
lant. Further  on  In  this  opinion  we  will  dis- 
cuss the  points  raised  by  this  motion. 

The  appellant,  after  trial  and  Tcrdlct,  filed 
a  motion  In  arrest  of  Judgment  One  reason 
urged  was  "Illegal  proceedings  of  the  grand 
Jury  In  procuring  evidence  upon  which  to 
base  grounds  for  the  Indictment"  To  sus- 
tain this  motion,  the  appellant  filed  his  own 
affidavit,  to  the  effect  that  on  two  occasions 
he  was  brought  before  the  grand  Jury  who 
found  the  Indictment,  and  examined  in  rela- 
tion to  the  crime  charged  against  him,  and 
that  he  was  not  Informed  that  the  evidence 
he  might  give  before  the  grand  Jury  would 
be  used  against  him,  and  that  the  indictment 
was  found  on  the  evidence  thus  given  by 
blm.  Under  our  law,  but  two  grounds  can  be 
assigned  for  arrest  of  judgment:  (1)  No  legal 
authority  In  the  grand  Jury  to  Inquire  into 
the  offense  charged,  by  reason  of  Its  not  being 
within  the  Jurisdiction  of  the  court;  (2)  that 
the  facts  stated  do  not  constitute  a  crime  or 
misdemeanor.  Section  6067,  2  Ballinger's 
Ann.  Codes  &  St  This  crime  was  committed 
in  Pierce  county,  and  was  within  the  Jurisdic- 
tion of  the  court.  An  inspection  of  the  in- 
dictment shows  that  the  facts  stated  consti- 
tuted the  crime  of  robbery.  If  the  affida- 
vit of  the  appellant  concerning  his  pres- 
ence and  testimony  before  the  grand  Jury  Is 
true,  he  should  have  presented  his  objec- 
tions to  the  indictment  at  the  earliest  oppor- 
tunity, and  before  the  trial.  It  is  too  late 
to  raise  this  question  after  verdict.  BIsh. 
New  Cr.  Proc.  S  887.  Although  such  an  ob- 
jection does  not  fall  strictly  within  the  lan- 
guage of  section  6800,  2  Ballinger's  Ann. 
Codes  &  St.,  prescribing  the  grounds  of  a 
motion  to  set  aside  an  indictment,  it  does 
appear  from  an  inspection  of  the  indictment 
that  the  name  of  the  appellant  is  not  in- 
dorsed thereon  as  a  witness;  and  for  this 
reason,  if  he  had  been  before  the  grand 
Jury  as  a  witness,  under  the  section  last 
cited  he  could  have  moved  to  set  aside  the 
Indictment,  and  possibly  he  could  have  done 
so  on  the  further  grounds  that  the  Indict- 
ment was  not  presented  as  prescribed  by 
law.    People  v.  Southwell,  46  Cal.  154. 

Again,  the  presumption  of  law  is  that  the 
grand  Jury  discharged  Its  duties  In  a  lawful 
manner,  and  this  presumption  should  not 
be  overthrown  by  the  unsupported  affidavit 
of  the  accused.  Besides,  this  affidavit  Is 
flatly  contradicted  by  the  affidavit  of  J.  L. 
Murray,  deputy  prosecuting  attorney.  No 
evidence  whatever  of  anything  that  took 
place,  or  any  statement  of  appellant  before 
the  grand  Jury,  was  Introduced  at  the  trial. 
The  motion  In  arrest  of  Judgment  was  there- 
fore properly  overruled. 

The  facts  as  disclosed  by  the  testimony  In 
this  case  are  as  follows: 


Between  9  and  10  o'clock  p.  m.,  or  10  and 
11  o'clock  p.  m.,  the  evidence  In  this  respect 
being  Indefinite,  of  July  3,  1800,  George 
Hyde,  the  prosecuting  witness,  while  trav- 
eling on  foot  between  Lake  View  and  Edi- 
son, in  Pierce  county,  in  this  state,  on  his 
way  to  Tacoma,  was  passed  by  two  men  on 
bicycles.  Just  as  they  passed  him,  they 
threw  their  wheels  down,  came  at  the  prose- 
cuting witness  witu  drawn  revolvers,  both 
being  armed,  and  demanded  his  money.  He 
refused  to  give  up  his  money,  and  answered 
he  would  fight  for  it  One  of  the  men  shot, 
and  missed  him.  One,  that  he  positively 
identified  as  Hildebrand,  shot,  and  fait  him 
In  the  hip,  the  shot  knocking  him  down. 
When  he  was  down  Hildebrand's  compan- 
ion came  around,  and  went  through  the  wit- 
ness' hind  pocket,  and  took  the  witness' 
money,  while  Hildebrand  held  a  revolver 
(called  by  the  witness  a  "gun")  on  his  head, 
threatening  to  blow  the  witness'  brains  out. 
Afterwards,  how  long  the  testimony  falls 
to  disclose,  but  while  the  witness  was  In  the 
hospital,  Hildebrand  and  the  appellant  were 
brought  before  him  for  Identification.  On 
the  trial  the  witness  was  asked  whether  or 
not  the  appellant  was  one  of  the  men  who 
held  him  up,  and  he  answered,  "Well,  he 
has  that  general  appearance,  but  I  am  not 
positive  that  he  is  the  man."  But  he  was 
positive  as  to  the  other  man.  Hildebrand, 
on  motion  of  the  prosecuting  attorney  and 
by  leave  of  the  court,  was  brought  into 
court  and  the  prosecuting  witness  identified 
him  as  the  man  who  shot  him. 

On  the  same  evening,  July  3,  1809,  Henry 
Mills  Germalne,  a  witness  called  by  the 
state,  left  Lake  View  20  minutes  after  9 
o'clock  on  his  bicycle,  to  go  to  the  asylum, 
and  about  a  mile  from  Lake  View,  at  about 
9:80  o'clock  p.  m.,  on  a  road  between  Lake 
View  and  a  refreshment  stand  kept  by  a 
man  by  the  name  of  Shousey,  he  met  the 
appellant  and  Hildebrand,  and  they  bad 
two  "guns"  (revolvers)  apiece.  They  came 
right  up  in  front  of  him,  and  they  both 
had  revolvers  in  their  bands,— In  each  hand, 
—and  when  they  came  up  the  witness  stop- 
ped. The  two  men  were  going  towards 
Lake  View,  walking.  The  testimony  shows 
that  It  Is  between  9  and  10  miles  from  Ta- 
coma to  Lake  View,  and  from  Shousey's  to 
Tacoma  about  the  same  distance. 

John  Henry  Kelley,  a  witness  for  the 
state,  testified  that  between  12  m.  of  July 
3d  and  1  o'clock  a.  m.  July  4,  1899,  he  saw 
the  appellant  and  Hildebrand  in  the  Yellow- 
stone Saloon  In  Tacoma;  that  the  witness 
left  this  saloon  five  minutes  after  be  saw 
the  appellant  and  Hildebrand  there,  to  go 
to  his  home,  and  on  Xinth  and  I  streets  he 
again  saw  the  appellant  and  Hildebrand, 
and  each  bad  a  gun  in  bis  hand.  On  cross- 
examination  the  following  questions  were 
asked  by  the  appellant's  attorney,  and  an- 
swered by  the  witness:  "Q.  How  long  did 
It  take  you  to  walk  from  the  Yellowstone 
Saloon  up  to  I  street?    A.  Three  or  four 
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min-ntea;  probably  fire.  Q.  That  wonld  be 
half  past  twelve  or  twelve  thlrty-flve  or 
forty?  A.  Yes,  sir.  Q.  What  did  they  say 
to  you,  Mr.  Kelley,  did  you  say?  A.  They 
told  me  to  throw  up  my  hands.  Q.  And  you 
did?  A.  I  certainly  did.  Q.  How  many 
guns  did  they  have?  A.  They  had  one  gun 
each;    that  Is  all  I  seen." 

Henry  McKency,  a  witness  on  behalf  of 
the  state,  tes  Ilied  that  on  Monday  afternoon, 
the  3d  of  July,  1899,  he  loaned  the  appellant 
his  bicycle;  that  the  appellant  said  something 
about  going  out  to  American  Lake;  that  he 
next  heard  of  his  wheel  at  the  city  hall;  and 
that  a  brother  of  the  appellant  about  a  week 
after-wards  returned  the  wheel.  This  witness 
further  testified  that  on  the  evening  of  July 
3d,  between  11:30  and  12  o'clock,  at  the  Ger- 
manla  Hall  bar  room,  In  Tacoma,  be  saw  the 
appellant  and  Hildebrand  together;  that  HU- 
debrand  had  on  guards  that  "you  put  around 
your  legs  to  keep  your  pants  from  catching 
In  the  sprocket  wheel";  that  appellant  and 
Hildebrand  left  the  dance  hall  together,  and 
remained  away  some  15  or  20  minutes,  and 
then  came  back  together. 

J.  E.  Sipes,  a  police  ofBcer,  testified  on  be- 
half of  the  s^ate  that  on  the  night  of  the  3d 
and  4th  of  July,  1899,  In  Tacoma,  about  the 
hour  of  3:15  and  3:30  a.  m.  he  saw  the  appel- 
lant and  Hildebrand  together  on  Thirteenth 
street,  in  Tacoma,  and  that  each  of  them  had 
a  bicycle,  and  he  and  another  officer  named 
Wiley,  after  questioning  them,  arrested  them 
on  suspicion,  and  searched  them,  taking  from 
the  appellant  two  guns  (revolvers),  and  that 
Wiley  took  from  Hildebrand  two  other  guns 
(revolvers);  that  they  were  asked  before  their 
arrest  where  they  had  been;  that  Hildebrand 
did  most  of  the  talking;  that  they  seemed 
to  be  Ignorant  in  regard  to  locality,  and  that 
they  were  asked  if  they  had  been  out  to  the 
lakes;  that  in  this  conversation  Hildebrand 
asked  appellant,  "What  lake  was  that  we 
were  at?"  that  Hildebrand  then  acknowl- 
edged they  had  been  out  towards  Spanaway 
I^ke,  and  that  the  appellant  made  no  denial 
of  Hildebrand's  statement;  that  appellant 
also  stated  that  he  had  been  at  Germania 
HaU  that  night. 

Mr.  Wiley,  a  police  officer  called  by  the 
state,  testified,  in  substance,  to  the  same  ef- 
fect as  Slpes;  and,  further,  that  when  he 
came  on  duty  after  11  o'clock  it  was  reported 
to  him  that  a  gentleman  had  been  held  up, 
and  from  the  description  of  the  offenders  he 
stopped  and  arrested  Hildebrand  and  the  ap- 
pellant; that  three  cartridges  had  been  fired 
off;  otherwise  the  revolvers  were  loaded 
with  ball  cartridges;  and  that  each  of  the 
defendants  named  in  the  Indictment  had  a 
small  sum  of  money.  There  was  no  testi- 
mony whatever  of  any  other  robberies,  fur- 
ther than  might  be  Inferred  from  the  answer 
on  cross-examination  of  the  witness  Kelley, 
heretofore  quoted. 

The  appellant  testified  In  his  own  behalf 
that  he  had  lived  in  Tacoma  14  years;  that 
on  July  3d,  about  half  past  1  or  2  o'clock  In 
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the  afternoon  be  got  Hildebrand,  and  went 
out  to  Wapato  Lake  on  a  bicycle,  and  stayed 
there  until  half  past  7,  when  be  and  Hilde- 
brand came  back  to  Tacoma,  and  together 
went  to  the  Owl  Theater,  and  to  the  Lexing- 
ton Saloon,  where  Hildebrand  left  him  about 
9  o'clock  or  a  quarter  thereafter;  that  ap- 
pellant stayed  at  the  Lexington  Saloon  until 
half  past  11;  then  went  to  the  Standard  The- 
ater; from  there  to  the  Manhattan  Theater, 
where  he  remained  until  about  fifteen  min- 
utes after  12,  when  be  went  to  Germania 
Hall,  and  that  Hildebrand  met  him  about 
half  past  11  or  12  oclock,  when  he  was  leav- 
ing the  Standard  Theater;  that  Hildebrand 
"had  come  back  into  town  again";  that  he 
stayed  around  Germania  Hall  until  about  2 
o'clock,  when  be  and  Hildebrand  went  down 
to  the  Lexington  Saloon,  and  left  their  bi- 
cycles there;  then  went  to  an  oyster  house  to- 
gether; came  back  after  their  bicycles,  and 
started  for  Germania  HaU  again,  when  they 
were  arrested;  that  he  never  carried  guns 
before  in  his  life;  that  one  of  the  guns  he 
was  taking  up  to  have  fixed;  that  with  the 
other  gun  he  intended  to  have  some  fun  on 
the  Fourth  of  July  morning,  and  that  he  fired 
the  exploded  cartridges  off  in  front  of  the 
Germania  Saloon. 

The  appellant  called  several  witnesses  to 
prove  an  alibi.  One  Fetterly  testified  to  hav- 
ing seen  the  appellant  between  9  and  10 
o'clock  of  the  evening  of  July  3d  in  the 
Standard  Dance  Hall.  The  cross-examina- 
tion of  this  witness  shows  that  from  8  o'clock 
of  that  evening  the  witness  was  visiting 
saloons  and  dance  halls,  drinking  frequency. 
From  his  evidence  the  Jtuy  had  a  right  to 
conclude  that  the  witness  was  drunk  on  tlie 
night  of  the  3d  of  July,  and  his  memory  from 
that  cause  was  befuddled.  George  Higgs, 
another  witness  for  appellant,  who  had 
charge  of  the  boxes  for  the  Owl  Theater,  tes- 
tified that  about  a  quarter  to  9  or  9  o'clock 
of  the  evening  of  July  3d  the  appellant  came 
to  the  theater,  and  asked  for  one  Gertie 
Felix,  a  box  woman.  One  other  witness  tes- 
tified that  he  saw  appellant  at  Palace  Hotel 
Bance  Hall  between  11  and  12  o'clock.  Four 
others  testified  to  seeing  him  at  the  Ger- 
mania Dance  Hall  between  12  and  1  o'clock 
on  the  evening  of  July  3d.  One  other  wit- 
ness, Richard  Burnett,  called  by  the  appel- 
hint  saw  the  appellant  with  Hildebrand  at 
the  Palace  Hotel  Dance  HaU  between  half 
past  11  and  12  o'clock  of  the  same  evening. 

The  first  error  complained  of  is  that  the 
court  erred  In  permitting  HUdebrand,  in- 
dicted Jointly  with  the  appellant,  to  be  pres- 
ent in  the  court'  room  during  the  trial  of 
the  appellant,  and  thereby,  in  effect,  he  be- 
came a  witness  for  the  state.  The  record 
shows  that  Hildebrand  was  brought  into 
court  that  the  prosecuting  witness  might 
Identify  him  as  the  person  who  acted  Joint- 
ly with  the  appellant  in  the  robbery.  The 
old  rule  that  a  defendant  Jointly  indicted 
with  the  one  on  trial  cannot  be  a  witness 
until  the  case  as  to  himself  is  disposed  of  has 
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been  abrogated  !n  this  state.  Edwards  v. 
State,  2  Wash.  St.  2t)l.  20  Vnc.  2r)8.  But  IIll- 
debrand  did  not  testify.  His  presence  was 
not  testimony  as  to  any  fact  In  Issue  any 
more  than  the  presence  of  any  other  man. 
No  error  was  committed  by  the  court  In  this 
resi)ect. 

The  second  error  assigned  is  that  the 
court  erred  In  allowing  the  evidence  of 
George  Hyde  to  the  effect  that  UUdebrand 
was  the  man  who  shot  him,  and  refusing  to 
instruct  the  jury  to  dlsi'egard  such  testimo- 
ny. The  prosecuting  witness,  In  detaUlng 
the  circumstances  of  the  robbery,  testified 
that  one  of  the  robbers,  whom  he  Identified 
as  Hlldebrand,  In  the  perpetration  of  the 
robber}'  shot  him.  The  matter  was  prop- 
erly before  the  jury,  and  the  court  did  not 
err  In  refusing  to  Instruct  the  jury  to  dis- 
regard such  testimony.  Jt  Is  true,  as  shown 
by  the  record,  that  when  Hlldebrand  was 
brought  Into  court  for  Identification  the 
prosecuting  witness,  who  was  on  the  stand 
testifying,  voluntarily,  and  without  being 
asked,  said:  "There  is  the  man  that  shot 
me  down.  There  is  the  man  that  held  the 
gun  over  my  face,  and  said  he  would  blow 
my  brains  out."  This  remark  was,  on  mo- 
tion of  the  appellant,  stricken  out.  Subse- 
quently, without  objection  further  than  to 
the  presence  of  Hlldebrand  in  court,  the 
prosecuting  witness  testified  that  Hllde- 
brand was  the  man  who  shot  blm.  This 
evidence  was  a  part  of  the  res  gestte. 
"When  a  declaration,  act,  or  omission  forms 
part  of  a  transaction  which  is  a  fact  In  Is- 
Hue  relevant  to  the  issue,  such  declaration, 
act,  or  omission  Is  relevant  If  it  tends  to 
explain  or  to  show  the  purpose  or  character 
of  the  transaction."    3  Klce,  Ev.  p.  128. 

The  third  assigned  error  is  that  the  court 
directed.  In  the  presence  of  the  jury,  that 
Hlldebrand  be  brought  back  for  the  pur- 
pose of  assisting  to  identify  the  appellant. 
We  find  nothing  of  the  kind  lu  the  record, 
and  Hlldebrand  was  not  used  as  a  witness 
for  such  purpose.  It  was,  as  we  have  said, 
proper  and  relevant  testimony  for  the  pros- 
ecuting witness  to  identify  and  iK)lnt  out  on 
the  trial  Hlldebrand  as  the  person  who  as- 
sisted in  the  robbery;  for  this  was  followed 
up  with  testimony  showing  that  appellant 
and  Hlldebrand  were  together  on  the  even- 
ing of  the  robbery,  in  the  vicinity  of  the 
place  where  the  robbery  occurred,  armed 
with  revolvers,  near  the  time  it  occurred, 
and  were  seen  together  in  Tacoma  from 
about  half  past  11  o'clock  of  that  evening 
till  3  o'clwk  the  next  morning,  when  they 
were  taken  in  custody,  each  armed  with  re- 
volvers, and  traveling  with  bicycles. 

The  fourth  assigunieut  of  error,  that  the 
court  permitted  II.  M.  (iermaine,  and  the 
fifth  assignment,  tliat  the  court  permitted  J. 
H.  Kelley.  to  testify  concerning  other  rob- 
beries by  ai>iH>llant  and  Ilildebrand  on  the 
snnie  niglit,  we  will  consider  together.  It 
will  not  be  denied  that  tlie  general  rule  Is 
that  it  Is  not  competent  to  show  the  com- 


.  mission  of  anotbcr  distinct  crime  by  the  de- 
fendant for  the  purijose  of  proving  that  be 
is  guilty  of  the  crime  charged.  But  there 
are  exceptions  to  this  rule.  There  is  noth- 
ing In  the  testimony  of  Germalne  tbat 
shows,  or  tends  to  show,  that  a  robbery  was 
attempted  on  Germalne,  or  that  he  was  rob- 
bed. His  testimony  w^as  simply  to  tlie  ef- 
fect that  about  i):20  o'clock  of  the  evening  of 
July  3,  ISaO,  about  a  mile  from  Lake  View, 
he  saw  appelant  and  Hlldebrand  together, 
and  that  they  had  with  them  two  "guns'' 
apiece  in  their  bands;  that  he  (witness)  was 
riding  a  bicycle,  and  saw  them  as  they  came 
up,  and  that  the  witness  stopped.  No  objec- 
tion to  this  witness'  testimony  was  made 
except  to  one  question,  and  that  was  how 
he  knew  they  had  "guns."  The  court  over- 
ruled that  objection,  to  which  ruling  an  ex- 
ception was  allowed,  and  the  witness  an- 
swered: "Why,  I  was  riding  along  towards 
them,  and  they  came  right  up  In  front  of 
me,  and  they  both  had  them  In  their  hands, 
—in  each  hand."  There  was  no  error  com- 
mitted In  permitting  an  answer  to  the  ques- 
tion objected  to,  and  It  was  certainly  com- 
petent to  show  that  the  appellant  and  Hllde- 
brand were  seen  together  with  "guns"  In 
their  hands,  in  the  vicinity  of  where  the  rob- 
bery of  Hyde  took  place,  a  short  time  be- 
fore that  robbery.  And  that  is  all  that  this 
witness'  testimony  proves  or  tends  to  prove. 
J.  H.  Kelley  testified,  on  his  examination  in 
chief,  that  he  saw  the  appellant  and  Hllde- 
brand togetlier  on  the  night  of  July  3d,  a 
little  after  12  o'clock,  In  the  Yellowstone  Sa- 
loon, In  Tacoma,  and  that  he  next  saw  theui 
a  few  minutes  after  on  Ninth  and  I  streets, 
in  Tacoma,  with  guns  in  their  hands.  No 
objection  to  this  testimony  was  saved.  The 
only  objection  interpo.sed  was  to  the  ques- 
tion, "Did  you  have  any  talk  with  Mr.  Hyde, 
the  defendant?"  And  this  question  was  not 
answered.  It  was  certainly  comiK>tent  to 
trace  the  whereabouts  of  the  appellant  and 
Hlldebrand  on  the  night  of  the  robbery,  both 
before  and  after,  and  to  show  that  they  bad 
guns  and  were  In  each  other's  company. 
That  Is  all  that  this  evidence,  as  brought 
out  by  the  state,  tended  to  prove.  On  the 
cross-examination  appellant's  counsel  asked 
the  question:  "What  did  they  say  to  you, 
Mr.  Kelley,  did  you  say?"  Answer:  "They 
told  me  to  throw  up  my  hands."  From  this 
one  might  Infer  that  a  robbery  was  Intend- 
ed, but  this  wa.s  shown,  not  by  the  resitond- 
ent,  but  by  the  appellant,  and  the  eiTor,  If 
any,  cannot  be  charged  to  the  respondent. 

The  sixth  error  assigned  is:  "The  court 
erred  in  refusing  to  grant  defendant's  mo- 
tion for  a  nonsuit  and  discharge  the  defend- 
ant, there  being  no  evidence  properly  ad- 
mitted connecting  this  defendant  with  the 
crime  charged,  and  there  being  no  evldenw 
of  a  roblwry  liaving  been  committed." 
There  can  be  no  nonsuit  in  a  criminal,  as  in 
a  civil,  case.  Blsh.  New  Cr.  Proc.  §  iHii. 
The  proper  practice  is  to  ask  the  court  to 
direct  an  acquittal.    State  v.  Tamler,  19  Or. 
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531,  25  Pac.  Tl.  The  motion  made  here,  ns 
shewn  by  the  record,  was  "that  the  defend- 
ant be  discharged  from  the  charge  set  ont 
In  this  Indictment."  This  was.  In  eCTect,  a 
motion  to  direct  the  acquittal  of  the  defend- 
ant and  we  shall  so  consider  it.  But  four 
grounds  were  urged  in  the  motion.  Two 
objections— the  presence  of  Hildebrand  in 
court  on  the  trial  of  defendant,  and  that  the 
testimony  of  Germaine  and  Kelley  was  ad- 
mitted to  show  other  robberies— we  have  al- 
ready disimsed  of.  Besides,  they  could  not 
be  urged  on  a  motion  to  acquit.  The  third 
objection  was  that  there  were  two  other 
Indictments  against  the  defendant  and  Hil- 
debrand for  robbery, — one  for  robbing  Kel- 
ley, and  one  for  robbing  Germaine.  There 
is  nothing  in  the  testimony  of  the  state  or  in 
this  record  showing  these  facts,  and,  if  there 
are  such  indictments,  they  are  not  grounds 
for  appellant's  acquittal  on  this  charge. 
The  fourth  ground  was  that  there  was  no 
sufficient  identification  of  the  defendant  con- 
necting him  with  Hildebrand  in  the  robbery. 
This  was,  in  effect,  a  challenge  to  the  gen- 
eral suflSciency  of  the  evidence;  that  is, 
says,  in  efTect,  there  is  a  total  failure  of 
evidence.  There  was  no  objection  to  the 
sufflclency  of  the  evidence  in  any  particular; 
for  Instance,  that  there  was  a  failure  to 
prove  the  specific  kind  of  money  as  laid  in 
the  indictment,  or  the  quantit7  or  value 
thereof  as  laid  in  the  indictment,  which  un- 
der this  assignment  of  error  appellant  now 
asks  us  to  consider.  The  appellant  contends 
that  the  state  failed  to  prove,  as  alleged  in 
the  indictment,  that  appellant  took  "four 
dollars  and  twenty-five  cents,  lawful  money 
of  the  United  States,  of  the  value  of  four 
dollars  and  twenty-five  cents,"  from  the 
prosecuting  witness.  The  proof  In  this  re- 
spect, as  the  prosecuting  witness  detailed 
the  circumstances,  was  that  Hlldebrand's 
partner,  after  the  prosecuting  witness  was 
shot  down,  went  through  the  pocket  of  the 
prosecuting  witness  and  took  his  money, 
while  Hildebrand  held  the  revolver  on  his 
head,  and  threatened  to  blow  his  brains  out. 
The  direct  question  as  to  who  took  his  mon- 
ey was  also  put  to  tne  prosecuting  witness, 
"Who  took  your  money?"  He  answered, 
"Hlldebrand's  partner,  whether  It  was  this 
man  or  not."  The  court  knows  that  money 
is  a  thing  of  value.  The  word  "money"  Im- 
ports value.  The  essence  of  the  crime  of 
robbery  is  forcibly  and  feloniously  caking 
from  the  person  of  another,  or  from  his  im- 
mediate presence,  any  article  of  value,  by 
violence  or  putting  in  fear.  This  motion  is 
a  general  one,  and  only  challenges  the  gen- 
eral sufflclency  of  the  evidence;  that  is, 
says,  in  efl'ect  there  is  a  total  failure  of 
evidence.  T^pon  a  motion  of  this  kind,  the 
only  question  raised  Is  whether  there  Is 
any  evidence  tending  to  prove  the  crime 
charged,  not  whether  the  evidence  falls  In 
some  particular  matters.  The  record  falls 
to  disclose  that  the  objection  to  the  evi- 
dence In  the  particular  matter,  as  to  the 


kind,  amoimt  and  value  of  money,  was 
called  to  the  attention  of  the  court,  and  in 
a  case  of  this  kind  the  mocion  should  di- 
rect the  attention  of  the  court  and  opposite 
counsel  to  the  precise  point  made  and  the 
grounds  therefor.  We  quote  with  approval, 
and  as  decisive  of  this  objection,  from  the 
decision  of  the  supreme  court  of  Oregon  in 
the  case  of  State  v.  Tamler,  19  Or.  531,  23 
Pac.  71.  The  defendants  In  that  case  were 
indicted  for  selling  spirituous  liquor  with- 
out a  license.  The  evidence  was  to  the  ef- 
fect that  Polly  sold  to  one  Maloy  a  drink  of 
liquor  which  the  witness  supposed  to  be 
whisky,  and  that  Maloy  paid  for  the  same. 
A  witness  by  the  name  of  Timothy  Maloy 
testified  that  be  had  purchased  liquor  at 
different  times  In  the  saloon  of  the  defend- 
ants, and  had  paid  for  the  same.  The  con- 
tention on  appeal  was  that  there  was  no 
sufficient  evidence  of  the  value  of  the  liq- 
uor alleged  to  have  been  sold;  no  sufficient 
evidence  that  the  sale  was  made  to  Timothy 
Maloy,  named  in  the  indictment:  and  tliat 
there  was  no  sufficient  evidence  that  the  liq- 
uor sold  was  spirituous  liquor.  The  court 
says:  "A  cursory  examination  of  this  tes- 
timony would  naturally  lead  a  court  to  think 
there  was  sufficient  evidence  to  be  submit- 
ted to  a  Jury,  and,  while  there  may  be  a 
failure  in  some  particular,  unless  the  par- 
ticular Instance  in  which  the  failure  occurs 
is  pointed  out  it  would  probably  escape  at- 
tention." In  the  opinion  the  court  says: 
"As  this  is  an  appellate  tribunal,  constitut- 
ed to  revise  and  correct  the  errors  committed 
by  the  trial  court,  it  is  only  when  that  court 
has  acted,  and  the  act  is  claimed  to  be  er- 
ror and  disclosed  by  the  record,  that  such 
error  becomes  the  subject  of  our  power  and 
duties.  The  motion  in  this  case  [a  motion 
to  direct  an  acquittal]  is  a  general  one,  and 
only  challenges  the  general  sufficiency  of 
the  evidence;  that  is,  says,  in  effect,  there 
is  a  total  failure  of  evidence.  Upon  a  mo- 
tion of  this  kind  the  only  question  raised  is 
whether  there  is  any  evidence  tending  to 
prove  the  crime  charged,  not  whether  the 
evidence  falls  in  some  particular  matters. 
In  a  motion  asking  the  court  to  direct  an 
acquittal,  where  it  is  claimed  that  the  evi- 
dence Is  insufficient  to  prove  the  crime  char- 
ged, it  ought  to  specify  the  particulars  in 
which  it  is  claimed  the  evidence  is  insuffi- 
cient, unless  there  is  a  total  failure  of  proof; 
otherwise,  the  attention  of  the  trial  court 
will  be  directed  to  the  evidence  as  a  whole, 
—that  is,  whether  there  is  any  evidence  up- 
on which  a  verdict  may  be  founded,— and 
wholly  omit  to  consider  the  particular  mat- 
ter in  which  the  alleged  Insufficiency  con- 
sists, and  which  is  relied  upon  in  this  court, 
and  perhaps  subsequent  research  may  have 
suggested.  It  Is  true,  unless  there  Is  some 
evidence  upon  which  a  Jury  can  found  a 
verdict  for  the  party  producing  It.  such  ver- 
dict ought  not  to  stand.  •  *  •  But  where 
there  Is  some  evidence  tending  In  a  general 
way  to  prove  the  offense  charged,  but  Its  al- 
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leged  InBufflclcney  lies  In  some  particular 
matter  or  specific  objection  which  requires 
to  be  designated  or  specified  to  make  ap- 
parent In  wbat  particular  that  Insufficiency 
consists,  and  to  attract  the  attention  of  the 
court  to  It,  it  ought,  as  a  general  rule,  at 
least  to  be  specified  In  the  motion,  to  be  en- 
titled to  consideration  In  this  court"  In 
Kdwards  v.  Carr,  13  Gray,  238,  Shaw,  C.  J., 
says:  "It  Is  very  Important  that  no  objec- 
tion to  a  verdict  be  brought  before  this  court 
by  an  exception  which  was  not  In  some 
form  taken  at  the  trial,  especially  in  a  case 
where  there  is  ground  to  believe  that  If  it 
had  been  brought  to  the  attention  of  the 
Judge  and  adverse  counsel  it  might  have 
been  avoided  by  an  amendment  or  by  a 
more  specific  direction  by  the  Judge  sustain- 
ing or  overruling  It  The  party  objecting 
would  have  the  full  benefit  of  bis  objection 
In  matters  of  law  if  well  founded,  either  by 
a  ruling  in  his  favor,  or  by  an  allowance  of 
the  exception,  and  the  right  of  both  parties 
be  secure."  Quoting  further  from  the  Ore- 
gon case,  that  court  says:  "The  law  should 
not  permit  a  party  to  make  a  general  mo- 
tion, as  In  this  case,  and  lie  by,  withont 
making  the  particular  grounds  of  his  mo- 
tion known  to  the  court,  and  take  the  chan- 
«es  of  success  on  the  grounds  which  the 
Judge  may  think  proper  to  put  his  ruling, 
and  then,  If  he  fails  to  succeed  with  either 
«ourt  or  Jury,  avail  himself  of  an  objec- 
tion which.  If  It  bad  been  stated,  might 
have  been  removed.  This  works  no  injus- 
tice to  a  party,  for  If  there  be  merit  In  his 
motion  or  objection  he  has  the  full  benefit 
of  It  and  If  there  be  no  merit  he  certainly 
ought  not  to  succeed.  In  the  midst  of  a 
trial  at  nisi  prius,  the  Judge  is  necessarily 
-compelled  to  rule  upon  many  questions  of 
law  without  the  opportunity  for  delibera- 
tion the  importance  of  the  questions  de- 
mands, and  it  Is  but  an  act  of  justice  to  him 
that  such  rulings  be  not  reversed  unless  his 
mind  was  specifically  drawn  to  the  point 
upon  which  the  reversal  was  asked,  and 
Acted  upon  as  deliberately  as  time  and  cir- 
cumstances would  admit  In  this  case,  how 
can  we  say  that  the  court  below  committed 
an  error  in  overruling  the  motion  unless  we 
know  upon  what  grounds  he  wns  asked  to 
allow  it?  His  attention  was  not  called  to 
the  points  upon  which  we  are  asked  to  re- 
verse the  Judgment  nor  was  there  any  sug- 
gestion as  to  what  counsel  would  have  him 
hold.  Had  the  court  below  been  asked  to 
sustain  this  motion  upon  the  grounds  argued 
before  us,  we  cannot  say  how  It  would  have 
ruled,  and  certainly,  before  we  can  be  asked 
to  reverse  this  judgment  it  must  sufflclently 
appear  that  the  court  committed  some  error 
Justifying  such  reversal." 

It  Is  also  urged  as  nn  error  that  the  Jury 
did  not  follow  the  instructions  of  the  trial 
judge,  and  our  attention  is  called  to  instruc- 
tion No.  S  of  the  trial  court  That  Instruc- 
tion Is  as  follows:  "Before  you  can  convict 
the  defendant,  Edgar  Uyde,  of  the  crime 


charged,  the  prosecntlon  mnst  show,  and 
you  must  be  convinced  beyond  a  reasonable 
doubt  that  the  defendant  Edgar  Hyde,  act- 
ing in  conjunction  with  John  Hlldebrand,  on 
the  3d  of  July,  1899,  In  the  county  of  Pierce, 
Washington,  did  forcibly,  feloniously,  and 
by  violence,  and  by  putting  the  said  George 
Hyde  In  fear,  take  from  the  person  and 
against  the  wIU  of  said  George  Hyde  money 
of  the  United  States  of  the  value  of  four 
dollars  and  twenty-five  cents."  Just  preced- 
ing this  Instruction,  as  Instruction  No.  4,  the 
court  read  to  the  Jury,  as  a  part  of  his  In- 
structions, the  statute  defining  "robbery,"  as 
follows:  "Every  person  who  shall  forcibly 
and  feloniously  take  from  the  person  of  ao- 
other  or  from  bis  Immediate  presence  any 
article  of  value  by  violence  or  putting  In 
fear,  shall  be  deemed  guilty  of  robbery." 
The  word  "money"  imports  value.  It  Is  un- 
necessary to  prove  that  the  thing  taken  had 
a  specific  pecuniary  value.  If  the  value 
was  merely  nominal,  that  Is  enough.  The 
prosecuting  witness  said,  "He  took  my  mon- 
ey." That  means,  in  itself,  that  he  took 
from  him  something  of  value.  This  court 
has  decided  (State  v.  Johnson,  19  Wash.  410, 
53  Pac.  CG7)  that  in  an  Information  for  rob- 
bery it  is  not  necessary  to  allege  the  kind 
of  money.  In  the  motion  to  acquit  the  de- 
fendant no  complaint  was  made  that  the 
kind  and  amount  of  money  was  not  shown. 
We  have  ruled  that  then  was  the  time  to 
make  such  an  objection.  From  the  evi- 
dence, and  considering  these  two  instmc- 
tlons  together,  the  jury,  as  they  did  by  their 
verdict  had  the  right  to  find  that  a  thing  ot 
value,  to  wit  money,  was  taken  from  the 
prosecuting  witness  forcibly  and  feloniously, 
by  violence  or  putting  In  fear,  and  this  is 
sufficient,  In  view  of  what  we  have  said  in 
passing  on  the  motion  to  acquit  defendant 
At  most,  the  Instruction  of  the  court  as  to 
the  amount  and  kind  of  money  was  a  harm- 
less error,  and  on  authority  of  State  v.  John- 
son, supra,  cannot  now  be  considered. 

The  appellant  undertook  to  set  up  an 
alibi,  and  offered  some  testimony  tending  to 
show  that  he  was  In  Tacoma  at  the  time  of 
the  robbery.  It  must  be  remembered  that 
the  robbers  were  traveling  about  on  bicy- 
cles, and  could  move  rapidly.  The  state- 
ment falls  to  disclose  the  distance  between 
the  place  where  the  robbery  was  committed 
and  Tacoma.  It  was,  however,  near  Edi- 
son. The  jury  was  acquainted  with  the  lo- 
cality, and  had  a  right  to  form  an  opinion 
as  to  the  time  It  would  take  the  robbers  to 
reach  Tacoma.  There  was  a  confilct  of  evi- 
dence as  to  the  whereabouts  of  the  appel- 
lant at  the  time  of  the  robbery,  and  It  was 
for  the  jury  to  decide,  on  all  the  evidence, 
where  the  truth  lay.  We  have  examined 
the  evidence,  and  It  Justifies  the  verdict 

The  appellant  filed  a  motion  for  a  new 
trial,  assigning  errors  of  law  occurring  at 
the  trial  and  excepted  to,  and  that  the  ver- 
dict was  contrary  to  the  evidence.  In  this 
opinion  we  have  held  that  the  evidence  waa 
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Hufflclent  to  sustain  the  verdict,  and  have 
passed  adversely  to  appellant  on  all  the  as- 
signed errors  of  law  occurring  at  the  trial. 
The  further  ground  urged  In  the  motion 
for  a  new  trial  was  newly-discovered  evi- 
dence tliat  could  not  be  had  at  the  trial,  and 
which  was  sufficient  to  establish  appellant's 
Innocence.  After  the  conviction  of  the  ap- 
l)ellnnt,  on  October  4,  18!«),  Ulldebrand,  the 
acconjplico,  made  an  affidavit  that  on  the  3d 
day  of  October,  1800,  he  (Hildebrand)  plead- 
ed guilty  to  the  charge  set  out  in  the  Indict- 
ment: that  defendant,  Hyde,  was  not  guilty 
of  the  crime  charged,  because  he  (Hyde)  was 
not  present  at  the  commission  of  said  crime; 
that  Hildebrand  refused  to  testify  in  behalf 
of  said  Hyde  upon  the  trial  because  by  so 
doing,  in  his  judgment,  he  would  prejudice 
his  own  Interest.  Hildebrand  also  filed  with 
the  clerk  of  the  court,  on  October  4,  181I9.  a 
statement,  signed  by  himself,  in  which  he 
says  the  defendant,  Hyde,  was  not  impli- 
cated In  the  robbery,  and  that  he  (Hilde- 
brand) and  another  man  robl)ed  Hyde.  The 
ffled  statement  was  an  Improper  paper  to  be 
considered  on  the  motion  for  a  new  trial. 
The  affidavit  of  Hildebrand  affirmatively 
shows  that  It  is  not  newly-discovered  evi- 
dence. Impliedly  It  appears  that  appellant 
knew  that  Hildelirand  would  testify  to  his 
Innocence,  but  that  Hildebrand  refused  to 
do  80  because  he  would  prejudice  his  own 
Interest.  There  is  no  showing  in  the  affi- 
davit that  Hildebrand  on  a  new  trial  would 
testify  to  the  matters  he  states  In  his  affi- 
davit and  statement.  New  trials  should  not 
be  grante<l  on  the  uncorroborated  state- 
ments of  an  accomplice.  State  v.  Anderson, 
14  Mont,  nm,  37  Pac.  1.  Under  all  the  cir- 
cumstances, and  in  view  of  the  evidence  In 
this  case,  we  think  the  court  properly  de- 
nied the  motion  for  a  new  trial.  The  judg- 
ment of  the  lower  court  should  be  affirmed. 

DUNBAR.  C.  J.,  and  ANDEUS,  FULLER- 
TON,  and  RE.\.VIS,  JJ.,  concur. 


STATE  ex  rel.  CAPITAL  NAT.  BANK  ▼. 

YOI'NG.  Trensnrer. 

(Supi-eme  Court  of  Washington.     June  18, 

1000.) 

CONSTITUTIONAL  LAW— OBLIGATION   OP  CON- 
TUATT  —  STATUTORY      PROVISIONS  —  STATE 
WAKRANTS—INTBREST— PRESENTATION. 
Since,  under  LnwK  1800.  p.  408,  S  2,  provid- 
ing that  w«rrant.s  drawn  against  public  funds 
shall  bear  interest   from  date  of  prcxentntion 
for  payment,  interest  on  a  state  warrant  only 
ruuH  and   l>eeonies  part  of  the  obligation  aft- 
er prexentation.    LaWK  1S!>0,   p.    12S.    $   3.   re- 
diu'insr  the  rate  of  interest  on  state  warrants 
from  8  per  cent.,  as  authorised  by  I^aws  181K>, 
p.  ;H0.  to  .■)  PIT  cent.,  is  not  void  as  to  such  a 
warrant  i.ssiied  before,  but  presented   after,  it 
went  into  effoet.  as  violating  the  obligation  of 
a  contract.  Imt  lixeg  the  rate  to  be  paid  there- 
on. 
Dunbar.  C.  J.,  dissenting. 

Application  for  mandamus  by  the  state  of 
Washington,  on  the  relation  of  the  Capital 


National  Bank,  against  G.  W.  Yoang,  treas- 
urer of  such  state,  to  compel  payment  of  in- 
terest   Denied. 

G.  0.  Israel,  for  relator.  T.  M.  Vance,  for 
respondent. 

FUIJL.EUTON,  J.  The  act  of  the  territo- 
rial legislature  of  December  2,  1869,  provid- 
ed: 

"Section  1.  That  It  shall  not  be  lawful  for 
the  territorial  treasurer  to  pay  any  money 
out  of  the  territorial  treasury  except  it  be  on 
a  warrant  drawn  by  the  territorial  auditor. 

"Sec.  2.  Upon  the  presentation  of  any  ter- 
ritorial waiTant  or  warrants  to  the  territorial 
treasurer.  It  shall  be  his  duty,  If  there  be  no 
funds  in  the  territorial  treasury,  to  indorse 
on  said  warrant  or  warrants,  'Not  paid  for 
Avant  of  funds,'  with  the  day  and  date  of 
said  presentation,  and  said  warrant  or  war- 
rants shall  from  said  date  draw  legal  Inter- 
est till  paid."    Sess.  Laws  1809,  p.  408. 

Subsequent  statutes  required  the  lerritorial 
treasurer  to  pay  warrants  in  the  order  of 
their  issuance,  and  to  publish  a  call  for  out- 
standing warrants  whenever  he  had  funds  on 
hand,  exceeding  a  fixed  amount,  applicable 
to  the  redemption  of  such  warrants,  and  pro- 
vided that  warrants  sliall  cease  to  draw  Inter- 
est at  a  fixed  time  after  the  publication  of 
the  call.  Balllnger's  Ann.  Codes  &  St.  iS 
155-1(14.  These  acts  were  carried  forward 
and  made  a  part  of  the  state  statutes  by  vir- 
tue of  section  2  of  article  27  of  the  consti- 
tution. In  1805  the  legislature  passed  an 
act  "to  estaidisli  the  leg.il  rate  of  Interest 
in  the  state  of  Washington,  and  to  prevent 
usury,"  section  .3  of  which  is  as  follows:  "Ail 
state,  count.v,  clt.v.  town  and  school  war- 
rants, and  all  warrants  or  other  evidences  of 
Indebtedness  drawn  upon  or  payable  from 
any  public  funds,  shall  bear  Interest  at  a 
rate  not  greater  than  eight  per  centum  per 
annum,  unless  a  less  rate  be  specified  there- 
in." Sess.  Laws  189.').  p.  340.  In  1899  (Sess. 
Laws  1800.  p.  128)  another  act  relating  to 
the  same  subject  was  passed,  which  con- 
tained the  following  section:  "Sec,  3.  All 
state  warrants  shall  bear  Interest  at  a  rate 
not  greater  tl»an  five  (5)  per  centum  per  an- 
num, unless  a  less  rate  be  specified  therein, 
and  shall  be  paid  by  the  treasurer  in  tlie  or- 
der of  their  uninlier,  date  and  issue,  and  shall 
cease  to  draw  Interest  at  the  expiration  of 
10  days  from  and  after  the  date  of  the  first 
publication  of  any  call  made  by  the  treas- 
urer for  the  payment  of  warrants."  Prior  to 
the  time  the  last-named  act  went  Into  effect, 
the  state  auditor  drew  a  warrant  ui>on  the 
state  treasurer,  which  was  presented  for  pay- 
ment after  tliat  act  became  operative.  The 
treasurer,  not  having  funds  on  hand  appli- 
cable to  Its  payment,  indorsed  the  warrant, 
"Not  paid  for  want  of  funds,"  with  the  date 
of  the  indor.sement.  The  warrant  was  snb- 
seciuontly  called,  and  on  its  presentation  for 
payment  the  treasurer  tendered  to  the  hold- 
er its  face  value,  with  Interest  from  the  date 
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of  tbe  indorsement  at  the  rate  of  6  per  cent, 
per  annum.  Thle  sum  tbe  holder  refused  to 
accept,  and  brings  mandamus  in  this  court 
to  compel  the  treasurer  to  pay  Interest  upon 
the  warrant  at  the  rate  of  8  per  cent,  per  an- 
num. The  question  presented  Is,  what  rate 
of  Interest  does  the  warrant  bear?  The  re- 
lator contends  that  the  obligation  of  the  state 
to  pay  Interest  is  one  of  contract,  and  arises 
when  the  services  are  performed  which  au- 
thorize the  issuance  of  the  warrant,  and 
that  any  subsequent  act  of  the  legislature 
changing  the  rate  of  Interest  is  void  as  to 
warrants  issued  for  such  services,  because  it 
violates  tbe  obligation  of  a  contract  We 
cannot  think  this  contention  sound.  The  ob- 
ligation of  the  state  to  pay  interest  arises,  not 
from  contract,  but  from  statute:  and,  un- 
less a  statute  explicitly  declares  that  a  state 
warrant  shall  bear  interest,  there  Is  no  ot>- 
ligation  on  the  part  of  the  state  to  pay  inter- 
est thereon.  Reading  the  statutes  above  cit- 
ed together,  as  we  must,  it  Is  clear  that  the 
legislature  Intended  that  all  state  warrants 
should  be  presented  to  the  state  treasurer 
for  payment  before  any  obligation  should 
arise  for  the  payment  of  Interest,  and  that 
they  should  bear  interest  only  from  tbe  date 
of  such  presentation.  In  fact,  this  much  Is 
conceded  by  the  relator.  This  being  true,  it 
seems  to  us  to  follow  that  tbe  "legal  rate" 
of  Interest,  which  the  statute  provides  the 
warrant  shall  bear  after  Its  presentation  for 
payment,  must  mean  the  legal  rate  prevail- 
ing at  the  time  the  warrant  is  presented. 
Up  to  that  time,  by  the  very  terms  of  tbe 
statute,  no  obligation  on  tbe  part  of  tbe 
state  to  pay  interest  exists;  and  it  is  not 
consistent  with  any  rule  of  statutory  con- 
struction to  say  that  a  statute  creating  an 
obligation  to  pay  Interest  at  the  legal  rate 
from  a  particular  time,  without  further  speo- 
Iflcation,  means  a  rate  other  than  the  one 
prevailing  at  tbe  time  the  obligation  arises. 
The  cases  of  Trust  Co.  v.  Gelbach,  8  Wash. 
4fl7,  36  Pac.  467,  and  State  v.  Bowen,  11 
Wash.  432,  36  Pac.  468,  are  cited  as  establisb- 
iDg  a  different  doctrine.  An  examination  of 
these  cases,  however,  will  show  that  the 
question  presented  here  was  not  before  the 
court  In  either  of  them.  In  the  former  It  Is 
held  that  a  county  warrant,  after  It  becomes 
an  interest-bearing  obligation  by  present- 
ment to  the  county  treasurer  for  payment, 
is  not  affected  by  a  subsequent  statute  re- 
ducing the  rate  of  Interest;  and  In  the  latter 
tbe  court  applied  the  same  rule  to  state 
warrants.  It  Is  true  that  In  the  first  case  It 
was  said  that  the  provision  of  the  statute 
In  regard  to  Interest  "entered  Into  and  be- 
came a  part  of  the  contract,"  and  that  "the 
universal  holding  Is  that,  where  the  right  to 
Interest  Is  based  on  the  contract.  It  Is  tbe 
legal  rate  at  the  date  of  the  contract  which 
must  prevail";  but  it  must  be  remembered 
that  In  using  the  language  quoted  the  court 
was  speaking  to  the  question  presented  In 
that  case,  viz.  whether,  after  a  warrant  has 
become  an   Interest-bearing   obligation,    "it 


can  [to  quote  from  the  opinion]  be  held  that 
th»  rate  Is  to  vary  as  the  legal  rate  is  clian- 
ged  by  statute  from  higher  to  lower,  and 
vice  versa,"  and  not  to  the  question  present- 
ed by  the  record  In  tbe  present  case.  That 
the  case  was  not  understood,  either  by  the 
concurring  or  dissenting  members  of  the 
court  who  took  part  in  it,  as  deciding  the 
question  presented  here,  is  emphasized  by 
the  opinion  in  the  latter  case  cited.  In  that 
case,  after  stating  that  there  was  no  real 
distinction  l>etween  county  warrants  and 
state  warrants,  so  far  as  the  question  of  the 
power  of  the  legislature  to  change  the  rate 
of  Interest  after  the  warrant  became  an  in- 
terest-bearing obligation  is  concerned,  it  was 
said:  "As  to  one  class,  the  statute  provid- 
ed that  they  should  draw  the  legal  rate  of 
Interest.  As  to  the  other  class,  the  statute, 
or  that  which  had  the  force  of  a  statute, 
made  a  like  provision.  If,  in  the  one  class, 
the  legal  rate  prevailing  at  the  time  pay- 
ment was  refused  was  so  Impressed  that  It 
would  not  be  affected  by  a  change  In  such 
rate,  there  Is  no  reason  why  such  rate  should 
not  t>e  held  to  have  been  In  like  manner 
Impressed  upon  the  other  class.  •  •  • 
And,  in  our  opinion,  the  same  line  of  reason- 
ing win  compel  us  to  hold  that  Interest  must 
be  paid  upon  state  warrants  at  the  legal 
rate  In  force  at  tbe  date  of  their  presentation 
to  the  treasurer  for  Indorsement."  The  writ 
will  be  denied. 

ANDERS  and  REAVIS,  JJ.,  concur. 

DUNBAR,  C.  J.  I  dissent  It  is  tbe  last 
act  of  tbe  legislature  that  is  to  be  construed. 
I  am  convinced  tliat  It  was  not  the  inten- 
tion to  make  the  law  retroactive,  by  making 
it  apply  to  warrants  Issued  before  the  law 
went  Into  effect,  or  to  make  Its  Interest-bear- 
Ing  capacity  depend  upon  the  accident  of  its 
presentation,  rather  than  the  material  fact 
of  its  Issuance.    Tbe  writ  should  issue. 


STATK  V.  OOATES. 

(Supreme  Court  of  Washington.     Jane  28, 

1900.) 

BURGLARY— INSTRUCTIONS— CORROBORATIOK 
—HARMLESS  ERROR-KXCEPTlONS-.IPPEALr- 
COMMENTS  BY  COURT— SCOPB  OF  CROSS-EX- 
AMINATION-INCOMPETENT TESTIMONY— IM- 
PEACHMENT—REBUTTAL. 

1.  In  a  prosecution  for  burglary,  an  instuc- 
tion  that,  "while  it  Ir  a  rule  of  law  that  a  per- 
son may  be  convicted  on  the  uncorroborated 
testimony  of  an  accomplice,  still  n  jury  should 
always  act  on  such  testimony  with  gi-eat  care 
and  caution,  and  subject  it  to  careful  exam- 
ination in  the  light  of  all  other  evidence  in 
the  case,  and  the  jury  ought  not  to  convict  on 
such  testimouy  alone,  unless  satisfied  beyond 
ail  reasonable  doubt  of  its  truth,"  was  not  er- 
roneous, in  that  it  implied  that  the  jury  might 
convict  on  the  evidence  of  the  accomplice  alone. 

2.  Where  defendant  in  a  prosecution  for  bur- 
glary was  erroneously  denied  the  privilege  of 
cross-cxamiuiiiK  prosecutor's  witness,  who  was 
an  accomplice,  as  to  what  the  witness  did  with 
stolen  money,  and  as  to  his  connection  with  bur- 
glaries, the  fact  that  he  was  thereafter  per- 
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mittcd  to  go  into  the  matter  tally  rendered  tke 

error  harmless. 

3.  Where  defeniliint  took  no  exception  to  a 
rnlinK  of  the  court  excluding  crosn-examination 
of  prosecutor's  'n-itnesa,  no  error  could  be  preUl- 
catitl  thereon. 

i.  In  a  prosecution  for  burglary  committed 
In  a  theater,  defendant's  counsel,  without  ask- 
inK  the  court  to  send  out  the  jury,  moved  to 
strike  out  all  the  testimony  of  a  witness,  which 
had  been  admitted  without  objection,  where- 
upon the  court  said,  "I  think  1  will  strike  it 
out.  •  •  •  I  think  that  part  of  it  is  material 
in  which  the  witness  offei-ed  testimony  tend- 
ing to  show  that  the  defendant  here  was  inter- 
ested in  seeing  that  his  friend  Kauffman  got 
counsel,  and  so  forth,  for  an  ofEense  ooramitted 
in  the  theater  about  this  time.  The  court  in- 
structs the  jury  to  disregard  all  of  the  last  wit- 
ness' testimony  except  that  referred  to  by  tlw 
court.  I  am  not  quoting  the  testimony,  gentle- 
men of  the  jury.  It  is  entirely  your  province. 
I  am  not  indicatVig  what  the  testimony  is,  at 
all.  It  is  for  yoa.  The  court  has  no  opinion 
on  the  evidence."  The  defense  claimed  that 
there  was  no  such  testimony  as  that  indicated 
by  the  court.  Held,  that  the  statements  of  the 
court  did  not  amount  to  such  comments  as  to 
be  prejudicial  error. 

5.  Where  a  witness  for  the  prosecution  con- 
fined his  testimony  to  a  conversation  with  de- 
fendant in  which  the  latter  made  admissions  of 
gnilt,  it  was  not  error  to  restrict  the  cross-ex- 
amination to  matters  bearing  on  such  convei^ 
sation. 

ti.  Evidence  as  to  the  character  of  defendant's 
work  when  acting  as  a  detective  on  a  police  force 
was  incompetent  on  a  proset'ution  for  burglary, 
either  as  tending  to  show  that  he  was  present 
at  the  commission  of  the  crime  to  ferret  out 
criminals,  or  as  showing  his  general  reputa- 
tion. 

7.  After  defendant's  witness  had  testified 
that  he  knew  the  reputation  for  truth  and 
veracity  of  one  of  the  state's  witnesses  in  the 
community  in  which  he  lived,  and  defendant's 
counsel  then  asked  the  witness  whether  or  not 
he  would  l>elieve  him  under  oath,  it  was  not  er- 
ror to  pivvent  the  witness  from  answering,  on 
an  obiection  of  incomDPtency  and  immnt(>ri,ility. 

8.  Where  an  acci>mplice  testified,  in  behalf  of 
the  state,  that  defendant  was  implicated  with 
him  in  the  burglary,  which  testimony  defend- 
ant impeached  by  showing  that  the  day  after 
the  coniniissir)n  of  the  crime  such  accomplice 
confessed  before  several  police  officers  that  he 
alone  committed  the  crime,  it  was  competent 
for  tlie  state,  on  rebuttal,  to  show  that  after 
such  coufes.'iion  such  accomplice  stated  in  the 
presence  of  other  witnesses  that  defendant  was 
implicated  in  the  burglary,  as  tending  to  coun- 
teract the  impeaching  testimony. 

0.  A  witness  with  a  criminal  career  testified 
that  dcfendmit  confessed  to  him  that  he  had 
committed  the  burglary.  Another  witness  tes- 
tified that  defendant  had  told  him  that  he 
could  prove  that  he  was  not  in  the  burglary, 
but  that  he  had  received  a  sum  of  money 
therefrom.  Held,  that  such  testimony,  taken 
with  the  positive  evidence  of  an  accomplice  that 
defendant  was  implicated  in  the  crime,  was 
sufficient  to  warrant  a  jury  in  finding  defend- 
ant guilty. 

10.  After  a  motion  for  a  new  trial  has  been 
overruled,  and  it  appears  frr)m  the  record  that 
there  was  evidence  tending  to  prove  every  ma- 
terial element  of  the  crime,  as  applied  to  de- 
fendant, a  verdict  will  not  be  disturbed  on  ap- 
peal, though  the  evidence  was  not  of  the  most 
satisfactory  and  convincing  kind. 

Appeal  from  superior  court.  Pierce  coun- 
ty;   W.  II.  H.  Keun.  ,Tu<lKe. 

Herbert  Coates  was  couvlcfcd  of  burglary, 
and,  his  luotlou  for  a  uew  trial  beiug  over- 
ruled, lie  appeals.    Afflriued. 


Walter  M.  Harvey,  for  appieUaat 
mont  Cami)bcU,  for  tbe  State. 


Fre- 


WIIITE,  J.  The  appellant  was  tried  In 
the  8ui)«rior  court  of  Pierce  county  and  con- 
victed of  the  crime  of  burglary,  and  on  No- 
venil)er  7,  18i»»,  was  sentenced  by  the  court 
to  luiprisouiuent  lu  the  penitentiary  for  the 
term  of  live  years.  Before  such  sentence, 
motions  for  new  trial  and  in  arrest  of  Judg- 
ment were  overruled.  Appellant  prosecutes 
this  appeal  from  tlie  Judgment  and  sen- 
tence of  the  lower  court 

On  the  night  of  March  19, 1899,  the  safe  In 
the  office  of  the  Taconia  Theater  was  broken 
open,  and  in  the  neighborhood  of  $5()0  taken. 
The  prosecution  relied  almost  entirely  upon 
the  testimony  of  one  Iloy  KauCfman  to  se- 
cure a  couriction.  This  witness  admitted 
on  the  stand  that  he  waa  an  accomplice  in 
the  crime  for  which  the  appellant  was  on 
trial,  and  that  he  had  come  from  the  Walla 
Walla  state  penitentiary  to  give  his  testi- 
mony in  this  case;  baring  been  sentenced 
upon  the  charge  of  burglarizing  a  store 
across  the  street  from  where  the  burglary  in 
this  case  Is  alleged  to  have  been  committed. 
The  story  told  by  Kauffman  upon  the  stand 
was  substautiully  this:  That  previous  to 
the  alleged  burglary  he  had  met  the  appel- 
lant four  times,  when,  so  he  states.  It  was 
proposed  that  they  burglarize  the  Tacoma 
Theater.  That  be  came  downtown  on  the 
car  Sunday  evening,  March  10,  1809,  about 
half  past  0  o'clock,  and  met  the  appellant  at 
the  corner  of  Ninth  and  C  streets,  near  the 
theater  building.  That  together  they  went 
through  the  C  street  entrance,  and  up  three 
flights  of  stairs,  gaining  an  entrance  over  the 
transom.  From  there  they  went  down 
through  the  foyer  and  opened  the  box-office 
window.  That  appellant  went  through  the 
window  into  the  office,  and  then  opened  the 
door  leading  from  the  box  office  out  into  the 
foyer,  and  Kauffman  remained  outside  the 
office  on  watch.  That  after  turning  on  the 
light,  and  working  a  few  minutes  with  a 
hammer  and  a  punch  which  they  had  secur- 
ed in  the  Standard  House  Furnishing  Com- 
pany's building,  the  apiiellant  broke  oi>en 
the  safe  and  took  out  its  contents.  Then 
the  appellant  cunie  out  and  handed  Kauff- 
man a  sack  which  contained  about  i|il2.'>, 
which  the  tippellaut  said  was  ail.  Kauff- 
man stated  that  two  days  after  the  burglary 
he  mot  the  api>ellant  and  told  htm  that  he 
had  seen  a  statement  in  the  paper  that 
more  than  |1125  had  been  extracted  from  the 
safe,  and  that,  if  so,  the  api>pllnut  should 
not  demand  any  further  money  from  him,  as 
he  hud  his  share.  The  witness  Kauffman 
made  a  confession  about  the  .SOth  of  March, 
1S!«>,  to  W.  W.  Thompson,  .Tamos  Kevins, 
and  George  Ashby,  policemen  and  detwtive 
officers,  under  circumstaiicos  hereinnftor  de- 
tailed. From  the  testimony  of  J.  H.  Itoad, 
chief  of  police  of  Tacoma.  it  would  seem 
that  the  appellant  was  helping  the  detective 
force  of  Tucoma  ferret  out  criminals;   that 


Digitized  by 


Google 


728 


61  PACIFIC  RBPORTER. 


(Wash. 


the  appellant  was  a  "Btool  pigeon,"  so  call- 
ed, and  was  put  to  work  among  the  thieves. 
As  the  chief  o(  police  expressed  It  In  his 
testimony,  they  used  "people  that  can  get  In 
and  associate  themselves  with  thieves  and 
hard  characters.  In  order  to  find  out  what 
their  business  is  in  the  city,  and  what  they 
are  going  to  do,  and  so  forth."  It  was 
claimed  by  the  appellant  that  he  had  fur- 
nished the  information  leading  to  the  arrest 
and  conviction  of  Kauftman,  and  that  re- 
venge for  his  so  doing  was  the  motive  in- 
fluencing Kauffman  In  testifying  against 
him.  The  appellant  was  boarding  at  the 
city  ]ail,  and  he  undertook  to  show,  by  the 
cook  at  the  Jail,  that,  during  the  hours  that 
KauCtman  testified  the  burglary  was  being 
committed,  he  was  spending  the  evening 
with  the  cook.  The  cook  testified  strongly 
in  support  of  this  contention.  The  other 
material  facts  in  the  case  are  alluded  to  in 
the  opinion. 

One  of  the  court's  instructions  to  the  Jury 
was  as  follows:  "In  regard  to  the  testimo- 
ny of  the  witness  Roy  Kauffmnn,  the  court 
instructs  you  that,  while  it  is  a  rule  of  law 
that  a  person  may  be  convicted  upon  the 
uncorroborated  testimony  of  nn  accomplice, 
still  a  Jury  should  always  act  upon  such  tes- 
timony with  great  care  and  caution,  and 
subject  it  to  careful  examination  in  the 
light  of  all  other  evidence  in  the  rase;  aud 
the  Jury  ought  not  to  convict  upon  such  tes- 
timony alone,  unless,  after  a  careful  ex- 
amination of  such  testimony,  you  are  satis- 
fied beyond  all  reasonable  doubt  of  its  truth, 
and  that  you  can  safely  rely  upon  It."  The 
appellant  complains  of  this  Instruction,  and 
says:  "Nowhere  Is  anything  said  to  the  Ju- 
ry about  corroboration.  The  word  Is  no- 
where used,  and  the  inference  from  the  lan- 
guage of  the  court  is  that  evidence  of  the 
accomplice,  standing  alone,  is  all  right  aud 
sufficient  in  itself."  In  effect,  the  court  told 
the  Jury  by  this  instruction  that  it  could 
convict  the  appellant  upou  the  uncorroborat- 
ed testimony  of  an  accomplice,  at  the  same 
time  giving  the  ordinary  precautionary 
charge  as  to  how  the  Jury  should  act  on 
such  testimony.  In  the  case  of  Edwards  v. 
State,  2  Wash.  St.  201,  20  Pac.  258,  the  court 
says:  "*  •  •  There  may  occur  other 
rases  where,  from  all  the  circumstances,  the 
honest  Judgment  will  be  as  thoroughly  sat- 
isfied from  the  evidence  of  the  accomplice 
of  the  guilt  of  the  defendant  as  it  Is  possi- 
ble it  could  be  satisfied  from  human  testi- 
mony; and  in  such  cases  Justice  demands 
that  the  evidence  be  accepted,  so  far  as  the 
court  is  concerned."  This  being  the  case,  it 
was  not  necessary  to  tell  the  Jury  that  the 
evidence  of  the  accomplice  should  be  cor- 
roborated. In  this  instruction  the  court  told 
the  Jury  to  act  upon  the  testimony  of  the 
accomplice  with  great  care  and  caution,  aud 
subject  it  to  a  careful  examination  in  the 
light  of  all  the  evidence  in  the  case,  to  be 
satisfied  of  its  truth  beyond  a  reasonable 
doubt,  aud  to  be  so  satisfied  that  they  could 


rely  upon  It  This  was  most  favorable  to 
the  appellant.  To  single  out  the  testimony 
of  this  witness,  even  though  he  was  an  ac- 
complice, and  to  caution  the  Jury  as  to  how 
bis  testimony  should  be  received,  was  all 
the  court  was  required  to  do;  and  under  oar 
law  it  may  be  questioned  whether  the  court 
was  required  to  go  to  this  extent,  for  we 
have  a  constitutional  provision  which  for- 
bids the  court  to  comment  upon  the  facts. 
The  Jury  was  told  to  view  the  testimony  of 
Kauffman  in  the  light  of  all  the  other  evi- 
dence, and  we  will  point  out  further  on  In 
Chls  opinion  other  evidence  sufficient  to  cor- 
roborate his  testimony. 

The  appellant,  as  a  second  assignment  of 
irror,  complains  that  the  court  erred  in  re- 
fusing to  permit  appellant's  counsel,  on 
>ross-examlnation  of  witness  Kauffman,  to 
trace  the  money,  the  proceeds  of  the  bur- 
glary, and  to  lay  thereby  the  foundation  to 
impeach  the  witness  as  to  bow  he  disposed 
of  the  money.  As  a  rule,  "a  trial  court 
should  permit  the  defense,  In  the  cross-ex- 
amination of  an  accomplice,  to  go  into  ev- 
ery species  of  questioning  that  can  affect  or 
Impair  his  credit  as  a  witness.  The  extent 
of  cross-examination  under  such  circum- 
stances and  for  such  a  purpose  is  largely 
within  the  discretion  of  the  trial  court,  and, 
unless  the  evidence  shows  that  discretion  to 
have  been  grossly  abused,  the  appellate 
court  will  not  reverse."  3  Rice,  Ev.  p.  517, 
§  325.  However,  an  examination  of  the 
statement  of  facts  shows  that,  after  the 
ruling  of  the  court  complained  of  under  this 
assignment,  the  appellant  was  allowed  to  go 
fully  into  the  question  as  to  the  disposition 
of  the  money,  thereby  obviating  the  objec- 
tion; and,  from  an  examination  of  the  state- 
ment in  this  respect,  we  find  no  abuse  of  dis- 
cretion by  the  trial  court. 

The  appellant,  as  a  third  assignment  of  er- 
ror, complains  that  he  was  not  allowed,  up- 
on cross-examination  of  Kauffman,  to  show 
the  large  number  of  burglaries  which  he 
(Kauffman)  had  committed.  What  we  have 
said  under  the  second  assignment  of  errors 
as  to  the  latitude  to  be  allowed  in  the  cross- 
examination  of  an  accomplice  applies  to  this 
assignment.  It  is  true  that,  on  the  cross- 
examination  of  Kauffman,  he  was  asked  how 
long  ne  had  been  engaged  in  the  business  of 
burglarizing  houses,  and  if  he  had  not  ad- 
mitted to  the  detectives,  Nevlns  and  Ashby, 
that  he  had  committed  a  number  of  bur- 
glaries in  the  city  of  Tacoma,  to  which  he 
answered,  "No,"  and  the  answer  was  allowed 
to  stand.  Objections  to  these  questions  were 
made  by  the  prosecuting  attorney,  and  the 
objections  were  sustained,  and  exceptions 
were  duly  noted.  These  questions  were  rel- 
evant for  the  purpose  of  discrediting  the  wit- 
ness and  for  laying  the  foundation  on  which 
to  impeach  him,  and,  if  the  matter  had  been 
allowed  to  rest  without  further  testimony,  it 
might  have  been  prejudicial  to  the  appellant. 
But  ihe  detectives,  Nevlns  and  Ashby,  were 
called  by  the  defense,  and,  over  the  objection 
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of  the  prosecntlng  attorney,  were  allowed  to 
testify  that  Kauffman  made  a  confesalon  to 
them  shortly  after  he  was  arrested,  in  March. 
1899,  and  that  he  confessed  to  barglarizlng 
the  traction  company's  safe  on  Railroad 
street.  In  Tacoma,  twice,  and  confessed  to  the 
burglary  for  which  appellant  was  on  trial, 
and  to  a  burglary  of  the  Yellowstone  Saloon. 
In  Tacoma,  and  the  Standard  Furniture  Com- 
pany, In  Tacoma,  eight  or  nine  times.  In  all 
which  he  acted  alone.  Notwithstanding  the 
rulings  of  the  court,  the  impeachment  of  the 
witness  as  to  his  confession  was  allowed,  and 
hts  character  as  a  professional  burglar  was 
pretty  well  shown.  Under  these  circumstan- 
ces, no  barm  was  done  the  appellant  by  the 
court's  ruling.  This  court  has  held  that  It 
will  not  reverse  a  case  for  harmless  errors, 
where  It  Is  apparent  that  no  Injury  has  been 
done  the  party  complaining  of  them. 

The  fourth  error  assigned  Is  that  the  court 
limited  the  cross-examination  of  a  witness 
named  Bradley,  and  would  not  allow  bim  to 
detail,  over  objections  by  the  state,  a  certain 
conversation  between  Mr.  Smalley,  attorney 
for  the  appellant, — and  who  was  also  attor- 
ney for  Bradley, — ^and  Bradley,  which  occur- 
red while  Bradley  was  counseling  with  Mr. 
Smallt'y  relative  to  another  and  distinct  crime 
Tvith  which  Bradley  was  charged,  and  in 
which  conversation  sumething  was  said  about 
the  api)ellnnt'8  admissions  to  Bradley  about 
t>eln?  connected  with  KaufTman  in  the  bur- 
Rlnry  of  the  tb«"iiter.  The  court  ruled  that 
the  commuulcatioii  was  privileged,  and  would 
not  admit  It.  It  must  be  remembered  that 
Bnulle.v  was  not  an  accomplice  in  the  crime 
for  wliich  appellant  was  on  trial.  The  rule 
Is  U:\ul  that  Is  the  extent  of  the  authoritiefl 
dtiM)  hy  the  appellant)  that  "an  accomplice 
Who  consents  to  become  a  witness  for  the 
people  on  the  trial  of  hia  associates  for  the 
offense  charged,  must  disclose  all  that  he 
and  his  assoctntes  may  have  said  or  done  in 
relation  to  such  offense,  and  cannot  be  ex- 
cased  from  testifying  to  statements  made  by 
bim  to  hlH  attorney  on  the  ground  of  their 
being  privilt^Keil  communications."  However, 
no  exception  wns  taken  to  the  ruling  of  the 
court,  and  for  that  reason  it  Is  unnecessary 
to  consider^  this  alleKed  error  further. 

In  the  fifth  assignment  of  error  it  is  claim- 
ed that  the  court  commented  upon  certain 
testimony.  A  witness  by  the  name  of  Sll- 
bon,  who  appears  to  have  been  a  professional 
receiver  of  stolen  goods,  was  called  by  the 
state.  His  testimony  takes  up  eight  pages  of 
the  typewritten  record.  Most  of  it  was  Ir- 
relevant and  was  brought  out  by  both  the 
state  and  appellant,  but  no  exceptions  were 
saved  in  this  respect.  About  the  only  portion 
of  bis  testimony  that  was  relevant  was  that 
be  had  a  conversation  with  the  appellant, 
when  the  appellant  said:  "  'I  am  raising 
money  to  help  my  friend.  Can't  you  go  to 
work  and  contribute  some  money  and  help?* 
And  I  [Silbon]  said.  'Who  is  that  fellow? 
And  be  [appellant]  said,  'That  fellow  named 
Kauffman,  that  was  arrested  for  going  Into 


the  theater.'  And  I  [Silbon]  said:  'Excuse 
me.  When  I  am  In,  nobody  helps  me,  and  I 
don't  see  why  I  should  help  bim.' "  On  cross- 
examination  the  following  took  place:  "Ques- 
tion. Well,  are  you  not  mistaken  In  the  man, 
—If  he  didn't  ask  you  to  assist  a  man  by  the 
name  of  Billy  King,  who  shot  some  one  In 
the  Klondike  Saloon,— help  him  to  get  an  at- 
torney? Isn't  that  the  man  tnac  he  asked 
you  to  help,  instead  of  Kauffman?  Answer. 
No;  I  don't  know.  I  think  it  was  Kauffman. 
I  don't  take  much  stock  In  the  business.  He 
said,  'A  friend  of  mine  has  been  arrested  and 
in  jail.'  And  I  said,  'Who?'  And  he  said. 
'That  fellow  In  the  theater.'  And  I  don't 
know  as  he  mentioned  any  name  or  not 
And  I  said:  'My  dear  man,  I  am  In  trouble 
myself,  and  no  one  help  me.  You  do  the  best 
you  can,  you  and  your  partner.'  And  that  Is 
the  last  of  it.  Q.  You  are  not  sure,  then, 
whether  it  was  Kauffman  or  King?  A.  I 
think  he  mentioned  the  man  that  was  ar- 
rested for  the  theater,  It  must  be  about 
the  25th  of  March,  or  something  similar  to 
that.  I  couldn't  say  for  sure,  but  I  think 
it  was  Kauffman."  There  was  more  testi- 
mony to  the  same  effect  as  the  above  on  re- 
direct and  recross  examination.  The  appel- 
lant's counsel  then  made  a  motion,  wltliout 
asking  the  court  to  send  out  the  jury,  to  strike 
out  all  the  testimony  of  the  witness.  The 
record  then  shows:  "The  Court:  I  think  we 
will  strike  it  out  Mr.  McMurray,  Deputy 
Pros.  Atty.:  Do  you  strike  out  all  the  testi- 
mony? (And  after  argument  [the  record  fails 
to  show  what  this  argument  was];)  The 
Court:  I  think  that  part  of  it  is  material 
in  which  the  witness  offered  testimony  tend- 
ing to  show  that  the  defendant  here  was  in- 
terested in  seeing  that  his  friend  Kauffman 
got  counsel,  and  so  forth,  for  an  offense  com- 
mitted in  the  theater  on  or  about  this  time. 
Mr.  Smalley:  There  isn't  any  such  testimony 
In  the  record.  The  Court:  It  Is  a  questiou 
for  the  Jury.  Mr.  Joab:  Can  the  stenogra- 
pher read  It?  The  Court:  No,  sir;  the  court 
Instructs  the  jury  to  disregard  all  of  the  last 
witness'  testimony,  except  that  referred  to 
by  the  court,— such  testimony  tending  to 
show  or  touching  the  matter  of  the  defend- 
ant approaching  the  witness  for  the  purpose 
of  getting  his  aid,  in  some  way  or  other,  to 
assist  his  friend  Kauffman.  or  his  friend.  In 
relation  to  some  offense  committed  in  the 
theater.  Mr.  Smalley:  Now,  if  the  court 
please,  with  all  due  respect  to  the  court  we 
desire  to  take  an  exception  to  the  statement 
of  the  court  wherein  he  attempts  to  quote 
the  testimony.  The  Court:  I  am  not  quot- 
ing the  testimony.  Mr.  Smalley:  You  did 
not  in  the  last  statement  but  the  statement 
just  before  that  The  Court:  No.  Mr. 
Smalley:  You  recollect  the  testimony  that 
I  said  was  not  in  the  evidence?  The  Court: 
No;  I  am  not  quoting  any  testimony,  gen- 
tlemen of  the  Jury.  It  is  entirely  your  prov- 
ince. I  am  not  indicating  what  the  testi- 
mony is,  at  all.  It  is  for  you.  The  court 
has  no  opinion  upon  the  evidence,  and  does 
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not  desire  to  quote  any  evidence.  You  heard 
It.  I  am  simply  pointing  out  to  you  that 
part  of  the  evidence  tending  to  show.  If  In 
your  opinion  there  had  been  any  testimony 
offered  of  that  character."  In  view  of  what 
occurred  before  the  court,  we  cannot  see  that 
this  colloquy  falls  within  the  rule  laid  down 
by  this  court  In  State  v.  Crotts,  60  Pac.  403. 
In  that  ease  the  court  says:  "There  are  dif- 
ferent ways  by  which  a  Judge  may  comment 
upon  the  testimony,  within  the  meaning  of 
the  constitution  referred  to  above.  The  ob- 
ject of  the  constitutional  provision,  doubtless, 
is  to  prevent  the  jury  from  being  Influenced 
by  knowledge,  conveyed  to  It  by  the  court, 
of  what  the  court's  opinion  Is  on  the  testi- 
mony submitted."  Here  the  court  expressly 
tells  the  jury  he  has  no  opinion  on  the  sub- 
ject,—-that  It  is  for  them  entirely.  Under 
the  circumstances  here  developed,  to  hold 
that  the  court  was  commenting  on  the  testi- 
mony would.  In  trials,  prevent  the  court  from 
pointing  out  any  testimony,  when  passing  on 
a  motion  as  to  Its  relevancy.  In  Blue  v.  Mc- 
Cabe,  5  Wash.  St.  125,  31  Pac.  431,  In  passing 
upon  a  motion  for  a  nonsuit,  the  court  re- 
marked. In  the  presence  of  the  jury,  "that 
the  testimony  showed  that  the  transfer  of 
the  note  sued  on  was  made  by  the  officers 
of  the  Kettle  Falls  Improvement  Oompany." 
It  was  complained  that  that  was  comment- 
ing on  the  facts  In  the  case.  The  court  said: 
"We  cannot  assent  to  the  proposition.  When 
counsel  make  a  motion  for  a  nonsuit,  they 
know  that  It  is  a  challenge  to  the  court  to 
determine  the  sufficiency  of  the  facts  ad- 
duced by  the  plaintiff,  and  that  in  deciding 
the  motion  the  Judge  may  And  it  necessary 
to  aiiude  to  the  evidence.  It  would  be  going 
entirely  too  far  to  hold  that  the  denial  of 
the  motion  must  be  limited  to  the  formal 
words,  since  it  Is  in  the  highest  degree  prop- 
er that  the  jiidge  should  give  his  reasons  for 
his  action."  So,  too,  in  this  case,  the  mo- 
tion went  to  the  exclusion  of  all  the  testi- 
mony of  the  witness.  It  was  certainly  prop- 
er for  the  court,  In  passing  on  such  a  mo- 
tion, in  a  general  way  to  Indicate  the  testi- 
mony retained  for  the  jury's  consideration. 
In  Patchen  v.  Machinery  Co.,  6  Wash.  486, 
33  Pac.  9T6,  It  Is  said:  "An  incidental  allu- 
sion to  the  facts  called  to  the  court's  attention 
In  determining  a  motion  for  a  nonsuit  is  not 
error."  As  we  have  said,  there  Is  no  dif- 
ference between  a  motion  for  a  nonsuit  and 
a  motion  of  the  kind  imder  consideration. 
Here  the  motion  was  to  strike  all  the  testi- 
mony of  the  witness.  He  had  testified  on 
many  subjects,  and  at  great  length,  without 
exceptions  being  taken  by  the  appellant;  but 
a  small  part  of  the  testimony  was  relevant, 
and  it  was  necessary  for  the  trial  judge  to 
Indicate  the  part  retained.  This  he  did  by 
general  reference,  expressly  cautioning  the 
Jury  that  he  was  giving  no  opinion  as  to  its 
truthfulness  or  falsity. 

The  sixth  error  complained  of  Is  that  the 
court  erred  in  restricting  the  cross-examina- 
tion ot  the  witness  Turner.    The  direct  ex- 


amination of  the  witness  was  entirely  in  re- 
gard to  a  conversation  with  the  defendant 
in  front  of  the  Owl  Theater,  on  Pacific  ave- 
nue, and  he  was  not  Interrogated  concerning 
anything  else.  The  cross-examination  of  this 
witness,  which  the  appellant  claims  was  re- 
stricted, was  neither  relevant,  material,  nor 
proper  cross-examination,  but  was  all  in  re- 
gard to  whether  or  not  witness  had  ever  met 
Roy  Kauffman,  and  when  he  had  met  him, 
etc.  Witness  was  allowed  to  answer  every- 
thing asked  concerning  the  conversation  or 
relation  he  had  with  defendant  brought  out 
on  direct  examination.  The  state  objected, 
and  the  court  sustained  the  objection  to  wit- 
ness going  Into  or  testifying  regarding  any 
talk  or  relations  he  had  with  Kauffman  not 
brought  out  on  direct  examination.  This 
was  proper,  and  the  court  did  not  err  In  so  do- 
ing. The  extent  and  character  of  cross-ex- 
amination rest  largely  In  the  discretion  of 
the  court  It  was  not  error  to  allow  this 
testimony  to  remain  in  tiie  record.  l)ecause  It 
was  testimony  of  an  admission  of  the  defend- 
ant tending  to  connect  him  with  the  commis- 
sion of  the  crime.  Kauffman  had  testified  that 
he  had  made  a  confession  of  his  share  in  this 
crime,  to  the  reporter  of  the  News,  on  April 
25th.  Now,  this  witness  says  that  it  was  at 
the  time  KaufFman  made  his  confession  in 
the  News  that  he  had  a  conversation  with 
defendant.  He  testifies  that  the  defendant 
showed  him  the  clipping  from  the  News  con- 
cerning this  robbery,  and  that  defendant 
said  that  he  could  prove  that  he  was  not  in  it. 
but  that  he  got  |>125  of  the  money.  This  tes- 
timony tends  to  corroborate  the  testimony  of 
Kauffman.  and  also  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime, 
and  was  properly  submitted  to  the  jury. 

The  seventh  assignment  of  error  Is  that 
the  court  erred  In  not  permitting  witness  Read 
to  answer  the  following  question;  "Yon  may 
state  the  character  of  the  defendant's  work 
during  the  time  that  he  worked  for  the  force. 
— whether  it  was  satisfactory."  Tills  ques- 
tion was  objected  to  by  the  prose<'Utlng  attor- 
ney as  being  Incompetent,  irrelevant  and  Im- 
material, and  the  objection  was  sustained  and 
exception  noted.  We  cannot  see  the  materi- 
ality or  relevancy  of  this  question.  This  wit- 
ness was  the  chl(>f  of  poll<'e  of  Tacomii.  and 
had  testifleil  that  the  defendant  had  been 
working  for  the  police  department  for  nearly 
two  months.  He  also  testified  as  to  conver- 
sations he  had  witli  defendant  in  regard  to 
the  Roy  Kauffman  case;  also,  as  to  how  he 
came  to  be  employed  by  the  police  depart- 
ment, etc.  Witness  was  allowed  to  testify 
fully  as  to  his  employment  by  the  detectives 
and  police  force,  the  nature  and  extent  of  his 
employment  ot<'.  This  testimony  might  he 
relevant  and  material  as  tending  to  show 
that.  If  defendant  was  connected  with  the 
burglary  in  question,  it  was  only  as  a  dete<'t- 
Ive,  in  order  to  detect  the  real  criminal:  but 
whether  his  work  was  satisfactory  or  not 
could  l)e  of  no  materiality  whatever,  nor  have 
any  bearing  on  the  question  of  his  guilt  or  In- 
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nocence.  If  the  quesUon  was  asked  for  the 
puipose  of  showing  the  good  character  of  the 
defendant.  It  was  improper,  for  the  rule  Is 
that  in  direct  examination  the  evidence  must 
be  confined  to  Kpneral  reputation,  and  that  no 
CTidence  is  allowed  of  particular  acts  of  good 
or  bad  conduct,  either  to  sustain  or  Impeach 
character.  3  Rice,  Ev.  §§  376,  377,  and  cases 
there  cited.  The  witness  Read  was  called 
by  the  appellant,  and  the  testimony  sought 
to  be  elicited  was  in  his  direct  examination, 
and  was  clearly  inadmissible  under  the  rule 
above  stated.  Nor  can  character  be  shown 
by  evidence  of  particular  acta.  Com.  v. 
Ryan,  134  Mass.  223.  The  evidence  of  cbar^ 
acter  of  a  defendant  in  a  criminal  case, 
which  Is  admissible,  must  be  the  evidence  of 
his  general  reputation  among  the  people  with 
whom  he  lived.  Neither  evidence  of  jmrtlcu- 
lar  acts  which  would  tend  to  show  his  char- 
acter, nor  evidence  of  his  real  character,  is  ad- 
missible, but  evidence  of  what  his  neighbors 
thought  of  his  character.  3  Greenl.  Bv.  (15th 
Ed.)  p.  34,  note  "A." 

We  fall  to  see  any  merit  whatever  In  the 
eighth  assignment  of  error.  It  is  claimed  aa 
error  that  the  court  did  not  allow  the  appel- 
lant, when  on  the  witness  stand,  to  testify  as 
to  the  statements  made  by  witness  Kauffman 
to  him  in  direct  contradiction  of  the  state- 
ments previously  made  by  Kauffman  when 
on  the  witness  stand,  concerning  the  holding 
np  of  a  man  named  Wurtele.  By  reference 
to  the  statement  ot  facts.  It  appears  that  the 
defendant  was  allowed  to  relate  the  sub- 
stance of  what  Kauffman  told  him  concern- 
ing this  Wurtele  hold  up.  The  only  re- 
striction whatever  the  court  mode  as  to  this 
testimony  was  to  witness  going  into  details 
of  the  hold  up,  or  "sticli  up,"  as  the  witness 
«alled  it,  but  the  court  did  allow  him  to  tes- 
tify generally  as  to  what  Kauffman  told  him 
in  that  connection. 

The  ninth  error  complained  of  by  appellant 
Is  predicated  on  the  refusal  of  the  court  to 
allow  witness  Rend  to  answer  whether  he 
would  Iielleve  the  witness  Kauffman  under 
oath.  The  defense  had  called  Mr.  Read  to 
impeach  the  witness  Roy  Kauffman,  one  of 
the  state's  witnesses,  as  to  his  truth  and  ve- 
racity; and  after  the  witness  had  testified  that 
he  knew  the  reputation  of  Kauffman  for  truth 
and  veracity  in  the  community  in  which  he 
lived,  and  that  It  was  bad,  he  was  asked  the 
following  question:  "State  whether  or  not 
you  would  believe  him  under  oath."  This 
w^as  objected  to  by  the  state  as  immaterial, 
irrelevant,  and  incompetent.  The  objection 
was  sustained,  and  defendant  excepted  to 
this  ruling.  The  ruling  of  the  court  was  cor- 
rect, and  the  olije<'tlon  was  properly  sustain- 
ed. State  V.  Miles.  15  Wash.  534,  46  Pac. 
1047. 

The  tenth  eiTor  complalnetl  of  is  tliat  the 
court  eiTpd  In  admitting  the  testimony  of 
tlie  witness  Ilobart.  Tills  witness  was  call- 
ed in  robiittnl  by  the  state  at  the  close  of 
the  api)ellanf8  testiniotiy.  A  witness  named 
.\8hby  la  police  otiicer  and  detective)  had 


testified  on  behalf  of  the  appellant  to  the 
effect  that  Kauffman  on  the  evening  of  the 
30th  of  March,  189©,  in  the  presence  of  Nev- 
ins,  a  police  otHcer  and  detective,  and  a  po- 
lice ofllcer  named  Thompson,  and  while  he 
was  confined  in  the  Jail,  the  night  after  his 
arrest,  after  being  told  by  the  police  officer 
that  he  would  be  prosecuted  on  only  one 
charge,  and  while  there  were  spread  before 
him  articles,  the  fruits  of  other  burglaries 
in  which  he  was  supposed  to  have  been  Im- 
plicated.—In  short,  after  he  had  been  put 
through  what  Is  known  In  police  parlance 
as  "the  sweating  process,"— made  a  confes- 
sion In  which  he  said  he  (Kauffman)  was 
the  only  one  engaged  In  the  bnrglary,  and 
he  in  no  way  at  that  time  Implicated  the 
appellant.  Thompson,  Nevlns,  and  the  two 
other  officers  testified  to  the  same  effect. 
The  police  officer,  Mr.  Thompson,  describes 
the  sweating  process  through  which  Kauff- 
man was  put  in  order  to  obtain  a  oonfes- 
blon,  as  follows:  "Q.  He  was  arrested,  then, 
something  like  sixteen  or  eighteen  hours? 
A.  Well,  yes;  something  like  that.  Q.  And 
who  arranged  this  testimony  that  yon  had 
there  on  the  table  to  confront  him  with 
when  he  was  brought  In?  A.  Well,  I  don't 
know.  We  came  in  from  this  Kauffman's 
place  and  set  It  up  there  on  the  desk.  I 
had  a  bottle  or  two,  and  Ashby  and  Mr. 
Nevlns—  I  think  there  were  four  bottles 
altogether.  [The  officers  had  been  out  and 
searched  Kauffman's  residence,  and  the  bot- 
tles spoken  of  had  been  taken  from  tne 
Yellowstone  Saloon,  which  had  been  pre- 
viously burglarized.]  Q.  You  expected  that, 
confronting  him  with  that  testimony  in  the 
presence  of  three  or  (our  of  you,  that  he 
would  break  down  and  confess?  A.  We 
wanted  to  get  the  truth  out  of  him.  Q. 
That  Is  what  you  were  after?  You  wanted 
to  get  him  to  talk?  A.  Yes,  sir;  we  want- 
ed to  get  a  confession  from  him.  Q.  You 
couldn't  get  him  to  talk  before  that?  A. 
Not  In  regard  to  those  safe  burglaries;  no, 
sir,  Q,  Now,  you  and  Captain  Nevlns  and 
Cteorge  Ashby  were  present?  A.  Yes,  sir. 
Q.  And  confronted  him  with  all  this  testi- 
mony and  this  bolt  and  that  burlap?  Did 
you  have  the  hammer?  A.  I  don't  remem- 
ber that.  Q.  But  you  confronted  him  with 
the  bolt  and  burlap?  [The  bolt  was  the 
instrument  with  which  the  safe  was  opened, 
and  it  had  been  wrapped  In  the  burlap.] 
A.  Yes;  I  went  and  got  them  out  of  the 
desk  and  asked  him  if  he  recognized  them. 
Q.  And  put  him  through  a  proper  sweat  for 
aliout  an  hour?  A.  Yes;  we  asked  him 
quustious  for  about  an  hour."  A  confes- 
slou  obtained  imder  such  circumstances  Is 
of  very  little  weight.  There  is  an  old  sa.v- 
Ing  of  "honor  among  thieves,"  and  such 
a  oonfesBlon.  under  the  rule  laid  down  In 
State  V.  McOillum.  18  Wash.  ■"««,  51  Pac. 
1<>44,  would  hai-dly  be  admissible  against 
Kauffman  if  he  was  on  trial  for  the  crime 
confessed.  Why,  then,  should  he  l>e  bound 
by  it  wliou  testifying  as  In  this  case?    This 
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confession  of  KaufTmon  was  reluctantly  giv- 
en. There  was  nothing  to  Indicate  to  him 
that  the  officers  had  any  Itnowledge  of  ap- 
pellant's connection  with  the  crime,  and  he, 
no  doubt,  thought  it  best  to  say  notliing 
about  his  accomplice.  Notwithstanding  the 
alleged  confession  was  of  but  little  weight, 
yet  the  testimony  of  the  officers  tended  to 
Impeach  the  testimony  of  Kauffman  given 
on  the  trial  of  this  action.  The  witness  Ho- 
bart  was  the  stepfather  of  Kauffman,  and 
the  state  called  him  as  a  witness  to  prove 
that  after  tlie  alleged  confession  to  the  offi- 
cers the  witness  made  to  the  officer  Ashby, 
and  to  Mr.  McMurray,  the  deputy  prosecut- 
ing attorney,  and  to  the  witness  Hobart, 
the  same  statements  concerning  the  bur- 
glary, and  Implicating  the  appellant,  as  he 
testified  to  on  the  trial.  The  appellant  was 
not  present,  and  the  testimony  was  objected 
to  as  hearsay.  The  court  ruled  that.  Inas- 
much as  Kauffman's  statements  on  the  trial 
har  been  impeached  by  showing  that  he  had 
made  different  statements  before  the  trial, 
the  prosecution  bad  the  right  to  introduce 
sustaining  statements  made  before  the  trial. 
Was  this  error?  We  think  not.  "Where  the 
credit  of  a  witness  Is  attacked  upon  the 
ground  that  he  had  made  statements  incon- 
sistent with  the  statements  be  had  made  In 
court,  testimony  may  be  heard  to  show 
that  at  other  times  and  on  other  occasions 
the  witness  had  made  statements  consist- 
ent with  his  testimony  given  in  court." 
Dossett  V.  Miller,  3  Sneed,  72;  3  Rice.  Cr. 
Ev.  364.  The  rule  as  above  stated  has  been 
denied  in  the  case  of  Com.  v.  Jenkins,  10 
Gray,  485,  where  the  accomplice  on  the  pre- 
liminary examination  had  given  a  different 
account  of  the  transaction  from  tiiat  he 
had  given  on  the  trial.  That  court,  in  rul- 
ing on  the  question,  however,  says:  "Tlie 
decision  of  the  point  raised  in  tliis  case  is 
not  to  be  understood  as  conflicting  witli  a 
class  of  cases  in  which  a  witness  is  sought 
to  be  Impeached  uy  cross-examination  or 
by  independent  evidence  tending  to  show 
that  at  the  time  of  giving  his  evidence  he 
Is  under  a  strong  bias,  or  In  such  a  situation 
as  to  put  him  under  a  sort  of  moral  duress 
to  testify  In  a  particular  way.  In  such  case 
it  is  competent  to  rebut  this  groimd  of  im- 
peachment and  to  support  the  credit  of  the 
witnesses  by  showing  that  when  be  was 
under  no  such  bias,  or  when  he  was  free 
from  any  Influence  or  pressure,  he  made 
statements  similar  to  those  which  he  has 
given  at  the  trial."  Id.  489.  The  rule  laid 
down  by  the  supreme  court  of  Massachu- 
setts Is  perhaps  the  correct  rule,  and  imder 
It  the  testimony  of  Hobart  Is  proper;  for 
It  Is  evident  that  wuen  tne  witness  maae 
his  statements  to  the  police  officers,  while 
undergoing  the  sweating  process,  he  was  not 
free  from  great  influence  anu  pressure,  and 
his  statements  were  not  freely  given.  State 
V.  Manville,  8  Wash.  523,  38  Pac.  4T0. 
Hence  we  conclude  that  luere  was  no  error 


committed  in  receiving  the  testimony  of 
Hobart. 

There  was  corroborating  testimony  In  this 
case.  A  witness  named  Bradley  testified 
that  the  appellant  confessed  to  him  that  be 
was  with  Ka\iflman  in  the  burglary.  It  Is 
true  that  this  witness  was  a  "Jail  bird,"  as 
he  Is  called  In  the  brief  of  appellant's  coan- 
eel,  but  he  was  thoroughly  cross-examined, 
and  the  Jury  passed  upon  his  testimony, 
with  the  other  evidence.  A  witness  by  the 
name  of  Turner  also  testified  that  api>ellant 
admitted  to  him  that  he  got  $125  of  the 
money  taken  at  the  time  of  the  burglary. 
Appellant  did  not  at  the  time  deny  that  he 
committed  the  burglary.  He  did,  however, 
sa.v  he  could  prove  be  was  not  in  It.  He 
might  have  bad  in  mind  tlie  alibi  which  he 
had  prepared  in  case  he  should  be  arrested 
for  the  crime,  as  his  words  would  indicate 
that  he  feare<l  he  might  be  so  arrested.  The 
appellant,  in  his  defense,  relied  upon  his  own 
denial  of  the  charge,  the  breaking  down  of 
the  testimony  of  Kauffman,  and  the  proof 
of  an  alibi.  But  the  Jurors  who  tried  the 
case  heard  all  the  testimony  for  the  appel- 
lant. They  were  witnesses  to  his  actions  In 
the  court  room  and  on  the  witness  stand. 
They  were  also  observers  of  the  demeanor 
nnd  actions  of  tlie  witness  Marble,  who  at- 
tempted to  prove  an  alibi  for  appellant,  as 
well  as  the  demeanor  and  actions  of  all  the 
witnesses  who  testlfle<l  at  the  trial  of  the 
case  in  the  lower  court  And  it  Is  evident 
from  the  verdict  they  rendered,  after  delib- 
erating on  the  evidence,  that  the  Jurors,  who 
are  the  sole  Judges  of  the  facts,  were  not 
only  satisfied  that  appellant's  testimony  was 
false  and  that  the  alibi  testimony  was  un- 
true, but  were  unanimously  convinced  that 
the  evidence  of  Kauffman  and  the  corroIx»- 
ration  thereof  were  true,  and  that  the  de- 
fendant was  guilty  beyond  all  reasonable 
doubt.  The  main  testimony  for  the  appel- 
lant was  that  of  Nevlns,  Ashby,  Bead,  and 
Thompson,  who  were  all  detectives  or  con- 
nected with  the  police  force  of  the  city  of 
Tacoma,  and  their  testimony  was  directed 
mainly  to  breaking  down  the  testimony  of 
the  witness  Kauffman.  These  detectives  had 
been  engaged  on  this  case,  and  the  jury  un- 
doubtedly found  from  all  the  testimony  and 
circumstances  that  they  were  Interested  In 
showing  that  Kauffman  alone  had  commit- 
ted this  robbery,  and  that  the  confession 
these  detectives  extorted  from  Kauffman 
while  they  had  him  in  the  sweat  box  was  not 
true,  but  that  Kauffman  told  the  truth  when 
upon  the  witness  stand.  The  Interest  of 
these  detectives  Is  apparent.  They  had  made 
up  their  minds  that  Kauffman  committed 
this  robbery,  and,  to  show  that  their  judg- 
ment was  correct  they  were  Interested  In 
seeing  the  defendant  acquitted.  Courts  i-ec- 
ognize  the  fact  that  testimony  of  this  kind 
Is  very  unreliable,  and  the  Jury  was  per- 
fectly Justified  In  not  believing  It 

On  the  question  as  to  whether  there  Is  suf- 
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flclent  evidence  to  sustain  tbe  yerdlct,  the 
rule  is  that,  although  tbe  evidence  In  a  crim- 
inal case  may  not  have  been  of  the  most 
satisfactory  and  convincing  kind,  the  vw- 
dlct  of  the  Jury  should  not  be  disturbed  on 
appeal,  where  there  was  evidence  tending 
to  show  every  material  fact  necessary  to 
show  the  guilt  of  the  defendant  and  particu- 
larly so  when  the  court  who  tried  the  case 
has  refused  to  Interfere  with  the  verdict. 
State  V.  Manvllle,  supra;  State  v.  Murphy, 
15  Wash.  98,  45  Pac.  720;  State  v.  Kroenert, 
13  Wash.  044.  4.S  Pac.  87<!;  State  v.  Elswood, 
15  Wash.  4.').3,  -Vi  Par.  727.  This  court,  in  a 
recent  decision  (State  v.  ^(nldonado,  .50  Pac. 
480^.  used  the  following  language:  "An  ex- 
amination of  the  evidence  in  the  case  im- 
presses us  with  the  fact  that  It  was  not  very 
vtrong,  and  that  the  jury  might  reasonably, 
in  the  opinion  of  this  court,  have  found  the 
defendant  not  guilty;  but  there  was  suffi- 
cient evidence.  If  uncontradicted,  to  warrant 
the  Jury  in  bringing  in  a  verdict  of  guilty, 
and  the  Jury  being  the  tribunal  upon  which, 
)>y  our  laws  and  constitution,  is  especially 
it)i))os(>d  the  duty  of  weighing  the  testimony, 
and  having  so  weighed  the  testimony,  and 
found  against  tbe  defendant.  It  is  not  the 
ppKVince  of  this  court  to  disturb  its  ver- 
dict." We  think  the  court  below  properly 
•(Verrnied  the  motion  for  a  new  trial.  For 
the  reasons  given,  the  Judgment  of  the  lower 
court  is  affirmed. 

DT'NBAR,  C.  J.,  and  ANDERS,  BEAVIS, 
and  FIj'LLEKTOX,  J  J.,  concur. 


(21  Utah  Itt) 

I>mVER  et  al.  v.  SALT  LAKE  &  OGDEN 

GAS  &  Ea:.ECTRIC  LIGHT  CX). 

t  Supreme  Court  of  Utah.     June  21.  1900.) 

CONTRACT— PLEADING— COUNTERCLAIM- 
CAUSE    OP    ACTION. 
The  suing  out  and  serving  of  an  injunction 
prohibiting  defendant  from  exercising  a  right 
under  the  contract  sued  on  by  plaintiff  is  a 
breach  of  the  contract  by  plaintiff  sufficient  to 
form  a  basiw  for  a  counterclaim  by  defendant, 
and  a  counterclaim  setting  up  such  facts  states 
a  cause  of  action. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
t;  A.  N.  Cherry,  Judge. 

Suit  by  H.  L.  Driver  and  others  against 
the  Salt  Lake  &  Ogden  Gas  &  Electric  Light 
Company.  Judgment  for  plalntififs.  Defend- 
ant appeals.     Reversed. 

Young  &  Moyle,  for  appellant  E.  D.  Hoge 
and  Goodwin  &  Van  Pelt,  for  respondents. 

MINER,  J.  This  action  was  brought  by 
the  plaintiffs  to  recover  ^,557.68  for  natural 
gas  furnished  to  defendant  upon  a  written 
contract  set  out  in  tbe  complaint.  Thereafter 
a  supplemental  complaint  was  filed,  claiming 
a  further  sum  of  $070.61  as  a  balance  due 
for  natural  gas  furnished  since  the  commence- 
ment of  the  suit,  and  for  tbe  sum  of  $1,720.57 
for  gas  furnished,  but  which,  through  fault 


of  the  defendant,  was  lost  by  leakage.  The 
defendant  tiled  an  answer  and  counterclaim, 
to  which  plaintiffs  demurred.  The  demur- 
rer was  sustained.  Defendant  then  amended 
Its  answer  and  counterclaim.  Thereafter  a 
second  demurrer  was  interposed  and  sus- 
tained to  the  cotmterclalm,  and  the  counter- 
claim was  stricken  out.  No  further  amende<I 
counterclaim  was  filed.  A  supplemental  an- 
swer was  also  filed,  alleging  payment,  etc. 
The  amended  answer  and  counterclaim  al- 
leged that  plaintiffs  were,  under  their  written 
contract  set  out  in  the  complaint,  to  furnish 
defendant  all  the  natural  gas  required  for 
its  use,  not  supplied  by  the  New  American 
Gas  &  Fuel  Company;  that  said  last-named 
company  bad  failed  to  furnish  it  any  gas 
whatever,  and  plaintiffs  had  tailed  to  supply 
the  deficiency,  as  required,  to  defendant's 
damage  of  $4,2(M;  that  plaintiffs  procured 
an  injunction  to  be  issued  and  served,  re- 
straining the  defendant  from  exercising  its 
right  under  said  contract,  and  from  removing 
and  disposing  of  the  pipe  line  constructed  by 
defendant  to  plaintiffs'  gas  wells  for  the  put^ 
pose  of  conducting  gas  to  defendant's  gas 
works,  to  Its  damage  of  $4,200;  that  such 
contract  provided  that,  should  plaintiffs 
fall  to  furnish  defendant  with  the  gas  called 
for,  then  the  defendant  might  remove  and 
dispose  of  said  pipe  line  from  plaintiffs'  wells. 
and  upon  such  failure  the  contract  should  ter- 
minate without  liability  on  the  part  of  tbe 
plaintiffs  for  such  failure. 

In  sustaining  ine  plaintiffs'  demurrer,  and 
in  rejecting  defendant's  testimony  offered 
to  all  that  part  of  the  counterclaim  except 
that  part  which  has  reference  to  being  re- 
strained by  injunction  from  removing  de- 
fendant's pipe  line,  etc.,  the  court  decided 
correctly.  As  to  the  failure  to  furnish  gas, 
no  breach  of  the  contract  was  set  up  or  shown 
on  the  part  of  tbe  plaintiffs  under  the  con- 
tract. The  New  American  Gas  &  Fuel  Com- 
pany merely  bound  Itself  to  furnish  gas  that 
flowed  from  Its  wells.  The  plaintiffs  agreed 
to  furnish  defendant  an  amount  of  gas  equal 
to  <Hie-thlrd  of  the  gas  which  the  former 
company  agreed  to  furnish,  and,  in  addition 
thereto,  all  the  deficiency  of  gas  that  the 
New  American  Gas  &  Fuel  Company  could 
not  furnish  in  accordance  with  its  contract. 
The  fuel  company  failed  to  furnish  tbe  gas. 
It  only  contracted  to  furnish  such  gas  as 
flowed  from  its  wells.  If  none  flowed,  it  was 
not  obliged  to  furnish  it  It  is  not  claimed 
that  the  fuel  company  failed  to  furnish 
whatever  gas  did  flow  from  its  wells.  The 
plaintiffs  did  not  contract  to  furnish  all  the 
gas  defendant  was  able  to  sell.  No  such 
provision  Is  found  in  the  contract;  but  the 
contract  does  provide  that,  if  the  plaintiffs 
failed  to  furnish  the  gas  called  for  by  the 
contract,  then,  upon  such  failure,  the  con- 
tract should  terminate  withont  liability  on 
the  part  of  the  plaintiffs  for  such  failure. 
Therefore,  the  contract  ceased  to  be  opera- 
tive upon  the  plaintiffs'  failure  to  furnish 
gas.    From   that   time   they   were   without 
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liability.  The  contract  waa  aytdently  drawn 
aa  It  waa  because  of  the  uncertainty  of  a  con- 
tlnnous  flow  of  the  gaa.  A  positive  obllga- 
tlon  was  precarious,  and  hence  the  Insertion 
of  a  clause  relieving  plaintiffs  from  liability 
In  case  of  failure  of  the  wells.  But  this  con- 
tract also  gave  the  defendant  a  right  to  pull 
up  Its  pipe  line  conveying  gaa  from  plaintiffs' 
wells  to  defendant's  works,  If  the  plaintiffs 
failed  to  furnish  gas  called  for,  eta  This 
fact  was  counted  upon  In  the  amended  an- 
swer and  counterclaim  with  the  allegation 
that  the  gas  was  not  furnished,  and  defendant 
sought  to  remove  the  lald  pipe  line,  aa  pro- 
vided In  the  contract  but  was  enjoined  and 
restrained  by  the  plaintiffs  from  so  doing, 
to  its  damage.  Evidence  was  offered  to  sus- 
tain this  pleading  and  show  damages.  The 
evidence  was  rejected.  The  demurrer  to 
this  counterclaim  was  sustained,  and.  In  ef- 
fect, the  counterclaim  was  stricken  out,  and 
the  defendant  was  denied  any  rights  there- 
under. In  this  we  think  the  court  erred. 
The  defendant  had  a  right,  under  the  con- 
tract to  pull  up  Its  pipe  line  when  the  plain- 
tiffs failed  to  furnish  gas  as  agreed.  The 
plaintiffs,  by  means  of  the  injunction,  prevent- 
ed the  defendant  from  doing  what  it  had  a 
right  to  do  under  the  very  contract  upon 
which  plaintiffs  sought  to  recover.  Whether 
gaa  was  being  furnished  or  not  and  there* 
fore  whether  defendant  had  a  right  to  re- 
move Its  pipe  line  or  not  and  what  the  dam- 
ages were,  were  questions  that  could  properly 
be  placed  In  Issue  by  the  pleadings,  and  the 
demurrer  should  not  have  been  sustained  to 
this  part  of  the  counterclaim.  The  testimony 
offered  would  have  been  admissible  under 
the  counterclaim  In  defendant's  pleadings. 
The  suing  out  and  the  serving  of  an  Injunc- 
tion prohibiting  the  defendant  from  exercis- 
ing Its  right  under  the  contract  to  remove  its 
Sipe  line  when  gaa  was  not  furnished  there- 
under, was  a  breach  of  the  contract  As 
held  in  Colorado,  "It  is  a  familiar  doctrine 
of  the  law  of  contracts  that  when  one  party 
is  prevented  from  fully  performing  Its  con- 
tract by  the  fault  of  the  other  party,  the  latter 
cannot  be  allowed  to  take  advantage  of  his 
own  wrong,  and  exempt  himself  from  liability 
under  the  contract"  Smith  v.  Roe,  7  Oolo. 
05,  1  Pac.  909;  Suilings  v.  Vulcanite  Oo.,  36 
Mich.  818;  Marshall  v.  Craig,  4  Am.  Dec. 
663;  Jewell  v.  Blandford,  7  Dana,  477;  Dill 
V.  Pope,  29  Kan.  289;  Barton  v.  Gray,  67 
Mich.  022,  24  N.  W.  638;  Lawson,  Cont  f  444; 
Dobbins  v.  Edmonds,  18  Mo.  App.  314. 

Many  other  errors  are  assigned,  but  the 
record  comes  to  this  court  In  such  a  ques- 
tionable and  unsatisfactory  shape  that  we 
are  not  able  to  clearly  understand  what  the 
disputed  questions  are,  or  bow  they  arose. 
The  Judgment  of  the  district  court  la  re- 
versed, and  the  cause  is  remanded  to  the 
court  below  with  directions  to  grant  a  new 
triaL    Appellant  is  entitled  to  costs. 

BARTCH,  O.  J,,  and  McCAKTX.  District 
Judge,  concur. 


07  Or.  to.) 
NODINB  et  vx.  r.  WBIGHT  et  aL 
(Supreme  Court  «f  Oregon.     July  9,  1900.) 

ASBIONlfBNT     FOR     0RKDITOR8  —  ABCSB     OT 

TRUST— ACTION  FOR  DAMAOBS 

— ACCOUNTIMO. 

Where  a  debtor  conveyed  his  property  to 
a  trustee  to  convert  into  money  and  pay  the 
debts,  and  the  trustee  frandulently  conveyed 
the  property  to  his  friends  and  bnsiness  asso- 
ciates for  much  less  than  it  was  worth,  such 
debtor  contd  not  maintain  an  action  at  law 
against  the  trustee  and  his  grantees  for  dam- 
ages, without  first  bringing  a  soit  in  equity  for 
an  accounting  and  closing  of  the  trust 

Appeal  from  circuit  court  TTnion  cotmty; 
Robert  Eakln,  Judge. 

Action  by  Fred  Nodine  and  wife  against 
W.  T.  Wright  and  others  to  recover  damages 
for  an  abuse  of  a  trust  in  favor  of  creditors. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeaL    Affirmed. 

Thli  IB  an  action  at  law  against  W.  T. 
Wright  F.  A.  B.  Starr,  W.  J.  Townley,  F.  U 
Richmond,  J.  P.  Marshall,  the  Alnsworth 
National  Bank  of  Portland,  and  the  First 
National  Bank  of  Union,  to  recover  $160,000 
damages.  The  complaint  In  substance.  !• 
that  In  April,  1894,  plaintiffs  were  the  owners 
and  in  possession  of  a  large  amount  of  real 
and  personal  property  In  Cnlon  county,  of  the 
alleged  aggregate  value  of  $166,100,  and  were 
In  debt  to  divers  and  sundry  persons,  in- 
cluding the  defendants  First  National  Bank 
and  Townley,  In  the  sum  of  about  $40,000; 
that  they  were  being  harassed  and  annoyed 
by  various  creditors,  including  defendants, 
and  feared  that  if  their  property  was  sold 
on  execution  they  would  suffer  great  loss; 
that  by  reason  of  certain  false  and  fraudu- 
lent representations  they  were  Induced  to  and 
did  convey  by  deed  and  bill  of  sale  all  of 
their  real  and  personal  property  to  the  de- 
fendants Richmond  and  Wright  In  trust 
however,  and  upon  the  terms  and  conditions, 
that  they  would  dispose  of  the  same  as  soon 
as  they  might  consider  it  for  the  best  inter- 
est of  the  plaintiffs,  at  a  price  not  less  than 
$27.50  per  acre  for  the  real  estate,  and  out 
of  the  proceeds  pay  the  plaintiffs'  debts, 
taxes,  interest  snd  such  costs  as  might  ac- 
crue upon  or  by  reason  of  such  indebted- 
ness, and  return  to  the  plaintiffs  four-Sfths 
of  the  surplus,  the  defendant  Starr  to  have 
one-flfth  thereof  as  compensation  for  his 
services  in  advising  and  counseling  the  trus- 
tees; that  immediately  upon  securing  pos- 
session of  such  property,  Richmond  and 
Wright  In  violation  of  their  trust  and  with 
intent  to  cheat  wrong,  and  defraud  the 
plaintiffs,  sold  the  property  to  their  friends 
and  business  associates  for  much  less  than 
Its  market  value,  and  much  less  than  they 
could  have  obtained  by  the  exercise  of  or- 
dinary diligence  and  common  honesty;  that 
all  the  property  has  been  thus  disposed  of, 
and  only  about  $10,000  of  plalntilTs  debts 
have  been  paid;  that  these  sales  were  made 
for  and  Inured  to  the  mutual  benefit  at  de- 
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fendants,  anil  to  the  great  Injury  and  dam- 
age of  plaintiffs  In  the  aum  of  (ISO.OOO. 

Smith  ft  Heilner  and  U  Lomax.  for  appel- 
lants. Chamberlain,  Thomas  &  Kraemar  and 
1.  H.  Crawford,  for  resiwndents. 

BEAN,  a  J.  (after  stating  the  facts).  It 
appears  from  the  complaint  that  It  will  re- 
quire an  accounting  before  the  liability  of 
the  trustees,  If  any,  can  iwssibly  be  ascer- 
tained. The  trust  has  never  been  closed, 
but  remains  open,  and,  under  such  circum- 
stances, It  Is  manifest  the  plaintiffs'  remedy 
Is  In  equity,  and  not  at  law.  A  cestui  que 
trust  cannot  maintain  an  action  at  law 
against  a  trustee  while  the  trust  is  still 
open.  The  execution  and  enforcement  of 
trusts,  the  adjustment  of  disputed  rights 
thereunder,  and  the  settlement  of  accounts 
between  the  cestui  que  trust  and  the  trus- 
tee, are  questions  which  naturally  fall  with- 
in the  primary  and  exclusive  Jurisdiction  of 
the  equity  courts.  Mr.  Perry,  in  speaking  of 
the  remedies  of  the  cestui  que  trust,  says: 
"Unless  some  legal  debt  has  been  created 
between  the  parties,  or  some  engagement 
the  nonperformance  of  which  may  be  the 
subject  of  damages  at  law,  a  court  of  equity 
Is  the  only  tribunal  to  which  he  can  have 
recourse  for  redress.  An  action  at  law  for 
money  had  and  received  will  not  He  against 
a  trustee  while  the  trust  is  still  open,  but 
If  a  final  account  Is  settled,  and  a  balance 
struck,  an  action  may  be  maintained."  2 
Perry,  Trusts  (0th  Ed.)  t  843.  This  rule  has 
been  announced  and  enforced  in  many  cases, 
and,  indeed,  is  elementary.  Jasper  v.  Ha- 
■en,  1  N.  D.  7B,  44  N.  W.  1018;  Johnson  v. 
Johnson,  120  Mass.  466;  Ames  ▼.  Ames, 
128  Mass.  277;  Norton  ▼.  Hay,  139  Mass.  230, 
29  N.  B.  662.  The  Judgment  of  the  conrt 
below  Is  therefore  aflBrmed. 


07  Or.  404) 

STATE  et  al. 


▼.  BLIZE  et  aL 
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n>ATB-IN8ANa  ASTLOM— PDROHASI  OF  IWIND 
— FRAUO-CANCBLiLiATION  OF  DBEI>-RBSCIS- 
SION— CONSTITUTIONAL  LAW— SUIT  TO  QUIBT 
TITLB-nDBFBNOANT  Ui  POBBBBStON— WAIV- 
BR. 

1.  Where  the  state  purchased  land,  paying 
fall  valae  therefor,  the  grantor  was  not  enti- 
tled to  have  the  deed  set  aside  on  the  groand 
that  the  state  officials  falsely  and  fraudnlently 
represented  that  the  state  would  build  an  in- 
sane asylnm  thereon. 

2.  Laws  1803,  p.  136,  provides  that  a  branch 
insane  asylum  shall  be  established  in  the  east- 
em  part  of  the  state.  In  pursnance  of  this 
statute  the  state  officers  purchased  land,  pay- 
ing full  value  therefor,  and  agreed  with  the 
grantor  to  erect  buildings  thereon  for  such 
asylum.  Beld,  that  the  fact  that  the  act  of 
1&I3  was  held  unconstitutional  did  not  revest 
title  in  the  grantor,  as  the  state  has  po»ver 
to  hold  title  to  renl  estate,  and,  the  deed  being 
no  more  than  voidable,  it  was  incumbent  on 
snch  grantor  to  rescind,  snd  offer  to  return 
the  purchase  price  to  the  state,  before  seeking 
a  cani'pllatlon  of  the  deed. 

3.  Where  the  Rtate  brought  a  suit  to  remove 
Hefeoiliiiiti'  >'lii!m  to  land,  as  a  cloud  on  the 
title,  the  taut  that  defendants  were  is  poa- 


session  of  the  land  at  the  time  the  suit  was 
brought  did  not  render  a  Judgment  In  favor  . 
of  plaintiff  void  for  want  of  Jurisdiction,  where 
defendants  did  not  raise  the  question  of  Juris- 
diction in  the  trial  conrt  but  themselves  asked 
for  equitable  relief  against  plaintiff. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakin,  Judge. 

Action  by  the  state  of  Oregon  and  another 
against  John  R.  Bllze  and  others  to  remove 
a  cloud  from  the  title  to  land.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peaL    Affirmed. 

This  Is  a  suit  to  determine  an  adverse 
claim  to  real  estata  The  complaint  alleges 
that  the  state  is  the  owner  in  fee  and  In 
possession  by  Its  tenant,  Oliver,  of  the  land  In 
controversy;  that  defendants,  and  each  of 
them,  claim  an  interest  or  estate  therein  ad- 
verse to  the  plaintiffs,  whereupon  It  prays 
that  each  of  them  be  required  to  set  forth 
by  answer  the  nature  and  character  of  his 
interest  or  estate,  so  that  its  validity  may  be 
adjudged.  The  defendants  Hutchinson  Bros., 
who  alone  answered,  deny  the  state's  title 
and  possession,  and,  for  an  affirmative  de- 
fense, aver  that  In  1803  the  atate,  by  its  au- 
thorized agents,  the  governor,  secretary  of 
state,  and  treasurer,  falsely  and  fraudulently 
agreed  with  the  defendants  that.  If  they 
would  execute  to  It  a  good  and  sufficient  deed 
to  the  land  described  in  their  answer.  It 
would  within  18  months  thereafter  erect 
thereon,  and  upon  the  other  land  mentioned 
and  described  In  the  complaint,  buildings  snd 
improvements  for  public  purposes  at  a  cost 
and  value  of  not  less  than  $165,000;  that  it 
was  expressly  agreed  at  the  time  that  the 
whole  of  the  land  so  described  should  be  used 
and  occupied  for  public  pnri)oses  only,  and 
that  until  the  state  fully  performed  Its  part 
of  the  contract  the  defendants  were  to  re- 
main in  the  exclusive  possession  of  the  item- 
ises as  the  owners  thereof;  that,  if  It  should 
fall  or  refuse  to  nse  the  land  for  the  pur- 
poses indicated,  the  title  thereto  should  re- 
main In  the  defendants,  and  any  deed  exe- 
cuted by  them  should  be  Told  and  of  no 
effect;  that  the  performance  of  such  agree- 
ment and  contract  by  the  state  was  the  mily 
and  sole  consideration  for  the  transfer;  that 
it  has  wholly  failed  and  refused  to  comply 
with  its  agreement  or  perform  any  part  there- 
of, or  pay  defendants  any  consideration  for 
lue  land;  that,  if  the  state  had  performed  its 
agreement  the  defendants  would  have  been 
benefited,  and  the  value  of  their  other  prox)- 
erty  increased  and  enhanced,  in  the  sum  of 
not  less  than  $10,000,  and  that  they  are  dam- 
aged by  Its  failure  to  perform  its  agreement 
in  such  sum;  that  it  was  further  under- 
stood that.  If  the  defendants  would  execute 
to  the  state  a  deed  for  the  land,  they  would 
receive  therefor,  in  addition  to  the  perform- 
ance of  such  contract  and  all  other  consid- 
erations, the  sum  of  $1,400,  no  part  of  which 
has  ever  been  paid  to  these  defendants,  or 
either  of  them,  and  that  they  have  never 
received  any  consideraUon  from  the  state  or 


Digitized  by 


Google 


736 


©1  PACIFIC  RBPOETKB, 


(Or. 


any  one  for  such  lands;  that  tbe  market 
value  thereof  was  at  the  time  of  making  the 
contract,  and  ever  since  has  been,  $60  per 
acre;  and  that  the  defendants  wonld  not 
have  sold  the  same  for  any  other  purpose 
than  to  be  used  as  a  branch  insane  asylum, 
as  represented  by  tbe  agents  of  the  state. 
For  a  further  and  separate  defense  they 
aver  that  the  state  should  be  estopped  from 
asserting  title  or  right  of  possession  to  any 
of  the  lands  described  in  their  answer,  for 
the  reason  that  they  were  purchased  under 
and  by  virtue  of  an  act  of  the  legislature  en- 
titled "An  act  to  provide  for  the  location 
and  construction  of  a  branch  Insane  asylnm 
in  the  eastern  portion  of  Oregon,  and  ap- 
propriating money  therefor,"  filed  in  the 
office  of  the  secretary  of  state  February  21, 
1893,  which  was  subsequently  held  to  be  on- 
constitutional  and  void,  whereupon  the  de- 
fendants demand  that  a  decree  be  entered 
declaring  that  they  are  the  owners  In  fee  of 
tbe  lands  described  in  their  answer,  and  that 
tbe  state  take  nothing  by  the  alleged  deed 
from  them;  that  It  be  forever  barred  from 
asserting  any  claim  to  such  lands,  or  any 
part  thereof,  by  virtue  of  such  deed;  and 
that  they  have  and  recover  of  and  from  the 
»tn<  ^  the  sum  of  $10,000,— and  for  such  other 
an:1  further  relief  as  in  equity  and  good  con- 
science may  appear  Just  and  meet  The  re- 
ply puts  in  Issue  the  affirmative  allegations 
of  the  answer,  and  pleads  as  an  estoppel  a 
conveyance  by  the  defendants  of  the  land  In 
controversy  to  the  state  on  the  17th  day  of 
November,  1894,  for  the  consideration  of  |5,- 
600,  which  was  then  and  there  paid  to  and 
rec<»lv,  1  by  them,  and  which  they  have  ever 
slnpp  r>  lained.  Upon  the  Issues  thus  Join- 
ed the  suit  went  to  trial  before  the  court, 
and  the  defendants  offered  evidence  tending 
to  show  that  at  the  commencement  of  the 
suit  the  state  was  not  in  possession  of  the 
land  in  controversy.  The  court  refused  to 
permit  the  introduction  of  such  evidence  on 
the  ground  that  the  defendants,  by  tlieir  an- 
swer, had  waivec'  that  issue.  A  «  roe  was 
rendered  in  favor  of  the  pluiutitTs,  from 
which  the  defendants  appeal. 

O.  H.  Finn,  for  appellants.  T.  H.  Craw- 
ford, for  respondents. 

BEAN,  G  J.  (after  stating  the  facts).  It 
Is  nncontroverted  that  in  1894  the  board  of 
commissioners  of  public  buildings  purchased 
from  the  defendants  Hutchinson  Bros.  140 
acres  of  land  in  Union  county  for  a  branch 
insane  asylum,  under  an  act  of  tbe  legisla- 
ture approved  February  21,  1893  (Laws  1898, 
p.  136),  and  paid  therefor  the  sum  of  $5,G00. 
The  land  was  conveyed  to  the  state  by  war- 
ranty deed,  regularly  executed  and  deliver- 
ed, but  by  agreement  the  defendants  were 
permitted  to  occupy  it  during  the  seasons 
of  189n  and  189C,  and  thereafter  continued  to 
so  occupy  and  farm  the  same  up  to  the  time 
II.  was  leased  by  the  state  to  Oliver,  In  the 
spring  of  1899,  and  for  the  purposes  of  this 


suit  It  must  be  assumed  that  at  the  com- 
mencement thereof  they  were  so  in  posses- 
sion. Upon  these  facts  the  only  questions 
presented  for  our  determination  are  (1) 
whether  the  state  bad  legal  capacity  to  take 
title  to  the  real  estate  In  question  at  the  time 
the  deed  from  the  defendants  was  executed 
and  delivered  to  It;  and  (2)  whether  the 
court  below  bad  Jurisdiction  of  the  contro- 
versy between  the  parties. 

The  questions  of  fraud  and  misrepresenta- 
tion, and  of  tbe  alleged  failure  of  the  state 
to  comply  with  its  agreement  to  use  the 
land  for  public  purposes  only,  are  wholly  Im- 
material in  this  suit  An  executed  contract 
between  competent  parties,  founded  on  a 
valuable  consideration,  not  Immoral  or  pro- 
hibited by  statute  or  against  public  policy. 
Is  not  void,  as  between  the  parties,  however 
fraudulently  obtained;  nor  will  a  convey- 
ance of  real  estate  be  avoided  by  the  subse- 
quent failure  of  the  grantee  to  pay  the  con- 
sideration as  agreed  upon.  And,  moreover, 
it  is  elementary  law  that  a  party  cannot  dis- 
affirm a  contract  and  retain  tbe  fruits  there- 
of. If  he  desires  to  rescind,  he  must  return 
or  olTer  to  return  whatever  he  has  received 
under  It  1  Beach,  Mod.  Eq.  Jur.  §  76;  Frlnk 
V.  Thomas,  20  Or.  2B5,  25  Pac.  717;  Scott  v. 
Walton,  32  Or.  460,  52  Paa  180;  Vaughn  v. 
Smith,  34  Or.  54.  66  Pac.  90;  Och  v.  Railway 
Co.,  130  Mo.  27,  31  S.  W.  962,  36  L.  R.  A. 
442.  No  offer  has  ever  been  made  by  the 
defendants  to  return  the  money  received  by 
them  from  the  state  for  the  land  In  question; 
nor,  so  far  as  this  record  discloses,  have  they 
ever  expressed  a  wiliiugness  to  do  so.  Hence 
they  are  not  entitled  to  relief  in  this  suit, 
even  If  the  deed  be  voidable.  They  are  com- 
pelled to  rely  upon  the  naked  legal  proposi- 
tion that  the  deed  to  the  state  is  absolutely 
null  and  void  because  the  slate  had  no  ca- 
pacity to  take  the  title,— in  short  that  there 
was  no  conveyance,  because  there  was  no 
grantee,  and  so  the  title  never  In  fact  passed 
out  of  them.  But  there  Is  no  merit  in  this 
contention.  That  tbe  state  can  take  and 
hold  title  to  real  estate  is  unquestioned,  and 
If,  In  a  given  instance,  a  conveyance  is  made 
to  it  for  an  unauthorized  purpose,  it  Is  not 
void,  however  it  may  be  regarded  In  a  pro- 
ceeding Instituted  for  the  purpose  of  cancel- 
ing and  setting  it  aside.  If  the  purchase  of 
the  land  from  tne  defendants  was  unauthor- 
ized, the  deed  Is  voidable  only,  and,  before  It 
can  be  rescinded  at  the  suit  of  the  grantors, 
they  must  return  or  offer  to  return  the  mon- 
ey paid  them  as  a  consideration  therefor. 
Nor  does  the  fact  that  the  act  of  1893  was 
declared  unconstitutional  and  void,  after  the 
purchase  made  imder  it  had  been  consum- 
mated and  the  title  vested  In  the  state,  render 
the  Seed  a  nullity.  King  v.  Philadelphia 
Co..  154  Pa.  St  160,  26  Atl.  308, 21 L,.  R.  A.  141. 
The  purchase  was  accomplished  under  color  of 
lawful  authority,  and  at  a  time  when  the  law 
was  presumptively  valid,  and  therefore  must 
be  regarded  as  having  been  lawfully  made. 
The  deed,  being  regular  in  form  and  prop- 
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eriy  executed.  Tested  the  title  to  the  land 
In  the  state  as  effectually  as  U  purchased  for 
some  authorized  purpose,  even  it  It  might 
be  subject  to  cancellation  In  a  proper  pro- 
ceeding. 

It  Is  further  insisted  that  the  court  was 
without  Jurisdiction  because  the  state  was 
not  In  possession  of  the  land  at  the  time  of 
the  commencement  of  the  suit.  The  defend- 
ants Interposed  no  objection  to  the  Jurisdic- 
tion of  the  court  below  by  plea  or  answer, 
but  answered  to  the  merits,  and  set  np  mat- 
ter as  a  basis  for  affirmative  relief,  and 
prayeu  the  court  to  order  and  decree  that 
the  deed  made  by  tbem  to  the  state  is  void 
on  account  of  fraud  and  misrepresentation, 
and  therefore  that  the  state  took  nothing 
thereby.  The  relief  prayed  for  is  such  as  a 
court  of  equity  alone  could  administer,  and 
in  thus  submitting  themselves  to  the  Juris- 
diction of  the  court,  and  asking  for  afflrma- 
tlve  relief,  they  waived  their  right  to  insist 
that  the  court  was  without  Jurisdiction  be- 
cause the  state  was  not  in  possession  at  the 
time  the  suit  was  commenced.  This  question 
is  fully  discussed  in  U'Hara  v.  Parker.  27  Or. 
15C  39  Pac.  IWM,  wherein  Mr.  Justice  Wol- 
v3rton,  speaking  for  the  court,  says:  "It  is 
said  that  proof  of  possession  and  title  is 
necessary  to  entitle  a  party  to  recover  In  a 
suit  to  remove  a  cloud  from  title;  but  where 
the  parties  say,  in  effect,  by  their  pleadings 
and  contentions  before  the  court,  that  they 
want  specific  relief,  which  alone  a  court  of 
equity  can  administer,  without  regard  to  the 
court's  especial  Jurisdiction,  there  can  exist 
no  good  reason  why  the  court  should  not 
grant  the  prayer,  if  it  has  Jurisdiction  of  the 
subject-matter.  The  objection  to  the  Juris- 
diction not  appearing  upon  the  face  of  the 
complaint,  it  should  have  been  taken  by  some 
appropriate  plea  challenging  the  right  of  the 
plaintiff  to  proceed  in  equity,  failing  in 
which,  and  by  his  demand  for  ailirmative 
equitable  relief,  the  defendant  has  waived 
his  right  to  now  insist  that  the  court  is 
without  Jurisdiction  because  the  plaintiff  is 
without  possession."  Counsel,  in  their  argu- 
ment, seem  to  have  confused  the  fact  of 
Jurisdiction  with  its  exercise.  A  court  of 
equity  unquestionably  has  Jurisdiction  to  re- 
move a  cloud  from  title,  but,  as  a  condition 
to  its  exercise,  the  plaintiff  is  required  to  be 
in  possession  of  the  premises;  for  otherwise, 
If  he  is  the  owner  of  the  legal  title,  the  law 
affords  him  ample  relief.  But,  as  said  In 
O'Uara  v.  Parker,  supra,  "this  condition, 
however,  can  be  waived  by  the  parties,  and, 
if  the  court  proceeds  with  the  exercise  of 
Jurisdiction,  it  can  grant  the  equitable  relief 
appropriate  in  such  cases."  It  follows,  tliere- 
fore,  that  the  defendants  must  be  deemed  to 
bave  waived  the  objection  to  the  state's 
right  to  relief  because  it  was  not  in  possession 
of  the  land  at  the  time  of  the  commencement 
of  the  suit,  by  submitting  themselves  to  the 
Jurisdiction  of  the  court  in  asking  afilrnuitive 
relief  in  their  answer.  The  decree  of  the 
court  below  is  aitirmed. 
61  P.— 47 
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HUDSON  et  al.  t.  BARRATT. 

(Supreme  Court  of  Kansas.    .July  7,  1900.) 

PARTIES  —  SUBSTrrUTION  —  EXECUTOR  —  RBS- 
lONATION  —  SETTLEMENT  —  AC- 
TION  ON   BOND. 

1.  The  real  parties  in  interest  may  be  sub- 
stituted as  plaintiffs  iu  aa  actioa  previously 
bi-ought  in  the  name  of  the  state  upon  an  exec- 
utor's bond.     • 

2.  The  protmte  court  has  the  iN>wer,  and  it 
is  its  duty,  to  require  a  full  and  final  account- 
ing, and  to  make  a  settlement  with  an  executor 
who  has  resigned,  been  removed,  or  whose  let- 
ters have  been  revoked,  and  to  order  him  to  de- 
liver the  personal  effects  and  assets  of  the  es- 
tate to  his  successor. 

3.  Where  the  estate  of  a  deceased  person  is 
in  process  of  settlement  in  the  probate  court, 
and  an  nccountiuf;  has  not  been  had  witli  a 
former  executor  therein,  and  there  luis  been 
no  refusal  by  such  executor  to  make  a  full  and 
final  accounting,  and  where  a  full  settlement 
may  be  required  and  an  adequate  rempcly  had 
in  that  court,  no  occasion  exiMts  to  invoice  the 
equitable  jurisdiction  of  the  district  court,  or 
for  interference  by  that  court  with  the  settle- 
ment in  the  probate  court;  and  in  such  a  cose 
an  action  cannot  be  maintained  on  the  exec- 
utor's bond  until  an  accounting  has  been  had 
in  the  proper  tribunal,  a  liability  ascertained, 
and  an  opportunity  afforded  the  former  exec- 
utor to  discharge  xt. 

iSyllabus  ty  the  Court.) 

Error  from  district  court,  Atchison  county; 
W.  T.  Bland,  Judge. 

Action  by  the  state  against  B.  F.  Hudson 
and  others.  Thereafter  Norman  Barratt, 
administrator,  was  substituted  as  plaintiff. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Reversed. 

B.  F.  Hudson,  a  D.  Walker,  and  J.  L. 
Berry,  for  plaintiffs  in  error.  W.  W.  &  W. 
F.  Guthrie,  for  defendant  in  error. 

JOHNSTON,  J.  Susan  Grimes  died  tes- 
tate February  6,  1890.  The  will  was  at 
once  probated,  and  B.  F.  Hudson,  who  had 
been  designated  in  the  will  as  executor,  was 
granted  letters  testamentary.  He  gave  bond 
in  the  sum  of  $120,000,  and  entered  upon 
the  discUarge  of  his  duties.  On  May  3,  1890, 
some  of  the  heirs  instituted  an  action  to 
contest  the  will,  and  it  was  adjudged  In- 
valid by  the  district  court,  July  2,  1891. 
Proceedings  in  error  were  begun  in  this 
court  by  the  executor  on  July  13,  1891,  when 
an  order  was  made  staying  the  execution 
of  the  Judgment  of  the  district  court  and  all 
proceedings  in  the  case  in  that  court,  and 
later  the  order  was  modified  so  that  the  ex- 
ecutor might  proceed  to  preserve  and  pro- 
tect the  property  of  the  estate,  but  forbid- 
ding any  further  distribution  of  the  same 
until  the  decision  of  the  merits  in  the  su- 
preme court.  On  December  7,  189S,  the  su- 
preme court  affirmed  the  Judgment  of  the 
district  court  Hudson  v.  Hughan,  66  Kan. 
152,  42  Pac.  701.  On  January  18.  1896,  the 
probate  court  made  an  order  appointing 
Norman  Barratt  as  administrator  of  the  es- 
tate, and  from  this  order  an  appeal  was 
taken  to  the  district  court,  where  it  remain- 
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ed  pending  until  April  16,  1897,  when  the 
order  of  appointment  was  confirmed.  He 
at  once  qualified,  and  entered  upon  the  dis- 
cbarge of  his  duties  as  administrator  de 
bonis  non  of  the  estate.  The  will,  which 
was  probated,  and  subsequently  set  aside, 
provided  for  the  disposition  of  the  property 
by  private  or  public  sale,  and  directed  how 
the  proceeds  should  be  distributed.  While 
the  executor  was  In  control  he  collected 
from  the  personal  estate  more  than  $18.- 
000,  and  also  a  considerable  sum  from  the 
rentals  of  real  estate.  On  February  11, 
1891,  he  filed  his  m&,.  annual  report  in  the 
probate  court,  and  continued  to  adminis- 
ter the  estate  as  executor,  under  the  direc- 
tion of  the  probate  court,  until  the  will  was 
set  aside.  Under  the  order  of  the  supreme 
court  staying  the  judgment  and  proceedings 
In  the  district  court  he  continued  to  act  as 
executor  of  the  estate,  with  no  authority  ex- 
cept to  preserve  and  protect  the  property 
of  the  estate  until  the  final  decision  of  the 
cause  In  the  supreme  court  In  September, 
1891,  after  the  Judgment  had  been  rendered 
setting  aside  the  will,  the  executor  divided 
the  moneys  in  his  hands  belonging  to  the 
estate  among  the  five  noncontestlng  heirs, 
but  gave  nothing  to  those  who  were  at- 
tacking the  will.  After  the  appointment  of 
the  administrator,  Hudson  presented  to  the 
probate  court  what  was  termed  a  final  set- 
tlement of  his  executorship,  and  asked  to 
have  the  same  considered  and  approved  by 
the  probate  court  He  tendered  In  court 
and  to  his  successor  any  balance  of  mon- 
eys that  might  be  found  due  or  any  property 
In  his  possession  belonging  to  the  estate,  and 
asked  that  compensation,  expenses,  and  at- 
torney's fees  might  be  allowed.  The  non- 
contesting  heirs  protested  against  the  ac- 
ceptance of  the  report  and  the  probate 
court  refused  to  accept  the  report  of  Hud- 
son as  acting  executor  of  the  estate,  and  de- 
cided that  it  would  only  recognize  and  deal 
with  the  newly-appointed  administrator. 
Barratt  as  administrator,  made  a  demand 
upon  Hudson  to  turn  over  the  property  and 
funds  which  had  come  Into  his  hands  as 
executor,  and,  no  accounting  having  been 
had,  Hudson  refused  the  demand.  An  ac- 
tion was  then  brought  in  the  name  of  the 
state  against  Hudson  and  his  sureties  upon 
the  bond  given  by  Hudson  as  executor,  and 
Judgment  was  claimed  upon  the  bond  for  the 
sum  of  $21,039.  After  the  action  was  Irstl- 
tuted,  the  court  upon  the  application  of  the 
administrator,  allowed  an  amendment  of  the 
petition,  and  the  substitution  of  the  admin- 
istrator as  plaintiff.  At  the  trial  elaborate 
findings  of  fact  were  made  by  the  court, 
and  based  thereon  the  court  gave  judgment 
against  the  defendants  for  $0,7.58.03,  and 
also  directed  the  delivery  to  the  administra- 
tor of  a  certain  promissory  note  for  $1,000, 
which  had  been  In  the  possession  of  the  ex- 
ecutor. 

The  defendants  complain  of  the  Judgment, 
and  the  first  error  assigned  Is  the  ruling  of 


the  <;oart  permitting  the  amendment  of  the- 
petition  and  the  substitution  of  a  new  plain- 
tiff. The  amendment  did  not  change  sub- 
stantially the  cause  of  action  stated  In  the 
original  petition.  3oth  petitions  counted  up- 
on the  executor's  bond,  and  asked  for  a  re- 
covery of  the  property  and  moneys  of  tbe 
estate  which  the  executor  had  failed  to  ac- 
count for  or  turn  over  to  the  administrator 
upon  his  demand.  Tbe  amended  petition 
was  more  elaborate,  and  set  up  some  addi- 
tional items  and  claims  upon  which  there 
was  an  alleged  liability.  No  limitation  had 
run  in  tbe  meantime  upon  the  new  matters 
or  added  claims  of  liability,  and  the  defend- 
ants were  given  abundant  time  for  answer 
and  preparation.  No  error  can  be  predicat- 
ed on  the  substitution  of  the  administrator 
for  the  state  of  Kansas  as  plaintiff.  While 
the  bond  ran  to  the  state,  it  was  for  the 
benefit  of  all  parties  interested  In  the  estate, 
and,  as  the  administrator  was  the  real  party 
in  Interest  it  was  not  Improper  to  substitute 
him  as  plaintiff.  City  of  Atchison  v.  Twine, 
9  Kan.  350;  Hanlln  v.  Baxter,  20  Kan.  134; 
Commissioners  r.  Munger,  24  Kan.  205;  Paola 
Town  Co.  T.  Krutz,  22  Kan.  725;  Civ.  Code, 
S139. 

A  more  serious  objection  la  the  bringing 
of  an  action  against  the  executor  before  the 
probate  court  wherein  the  settlement  of  tbe 
estate  was  pending  had  an  accounting  with 
tbe  executor,  or  had  determined  that  there 
was  a  liability  upon  the  bond.  The  probate 
court  has  primary  and  complete  Jurisdiction 
over  tbe  estates  of  deceased  persons.  Ju- 
risdiction had  been  acquired  by  the  probate 
court  of  Atchison  county  over  tbe  Grimes 
estate,  the  settlement  of  which  is  still  open 
and  undetermined.  That  court  had  probated 
the  win,  and  from  It  HudsMi  had  received 
bis  credentials  as  executor.  To  it  he  bad 
accounted,  and  his  first  annual  report  had 
been  received  and  filed.  Under  the  super- 
vision of  that  court,  tbe  estate  had  been 
partially  administered  by  Hudson,  and  hia 
continuance  In  office  and  the  rightfulness 
of  his  possession  of  the  estate  while  the  will 
case  was  pending  was  recognized  by  this 
court  by  the  orders  of  stay.  No  final  ac- 
counting had  been  bad  with  Hudson  In  the 
probate  court,  and  he  had  not  refused  to 
make  such  accounting.  Why  should  tbe 
probate  court  surrender  or  be  devested  of  Its 
Jurisdiction  over  the  unsettled  estate  and 
of  the  accounting  of  the  personal  representa- 
tives which  had  been  appointed?  What  rea- 
sons exist  for  the  interference  of  the  dis- 
trict court,  or  for  the  arrest  of  proceedings 
already  eonnuenced  In  a  court  of  compe- 
tent Jurisdiction i?  The  probate  court,  as  we 
have  seen,  hus  at  least  primary  and  com- 
plete Jurisdiction  of  the  unsettled  estate, 
and,  even  if  the  district  court  may  be  re- 
garded as  having  concurrent  Jurisdiction  in 
such  matters,  the  universal  rule  is  that 
where  two  courts  have  equal  Jurisdiction 
over  a  subject-matter  of  dispute,  and  the 
parties  to  it  the  one  which  first  obtained 
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Jurisdiction  Is  entitled  to  continue  In  Its  ex- 
ercise to  the  end.  In  Stratton  v.  McCan- 
dless,  27  Kan.  286,  It  was  said  that  "In  cases 
of  this  kind,  vhere  the  administrator  Is  still 
acting  and  the  estate  Is  not  settled,  and  the 
probate  court  has  complete  and  ample  Juris- 
diction over  the  administrator  and  over  the 
estate,  actions  in  other  Jurisdictions  against 
the  administrator  and  his  sureties  on  the 
administrator's  bond  should  not  be  encour- 
aged." The  present  action,  like  the  one  in 
the  case  cited,  "attempts  to  take  a  matter 
which  properly  and  legitimately  belongs  to 
the  Jurisdiction  of  the  probate  court,  and  a 
matter  which  ought  to  be  settled  and  deter- 
mined In  that  court,  and  to  place  It  within 
a  Jurisdiction  which  has  no  general  con- 
trol over  the  affairs  of  the  estate."  It  is 
true  that  the  Jurisdiction  of  the  probate 
court  in  respect  to  estates  Is  not  absolutely 
exclusive,  but  the  cases  which  may  be  wrest- 
ed from  the  Jurisdiction  of  the  probate  court 
and  tried  in  the  district  court  are  special  and 
limited.  "The  Jurisdiction  of  the  district 
court  in  such  matters  is  an  equitable  one, 
and  in  its  exercise  the  court  will  be  gov- 
erned by  the  rules  of  equity,  one  of  which 
is  that  as  a  general  rule  it  will  only  take 
Jurisdiction  where  the  plaintiff  has  no  other 
adequate  remedy  by  ordinary  legal  proceed- 
ings in  the  tribunal  especially  provided  by 
statute."  Carter  t.  Christie,  57  Kan.  4»2,  46 
Pac.  949.  See,  also.  Proctor  v.  Dicklow,  57 
Kan.  119,  45  Pac.  86.  Is  there  no  adequate 
remedy  in  the  probate  court?  So  far  as 
an  accounting  and  settlement  with  an  ex- 
ecutor or  administrator  is  concerned,  there 
appears  to  be  no  Inadequacy  of  remedy,  nor 
necessity  for  appealing  to  an  exceptional 
Jurisdiction.  The  statute  provides  for  an 
accounting  in  the  probate  court  annually, 
and  at  other  times,  and  as  often  as  that 
court  may  require,  until  the  final  settle- 
ment is  made.  Ex'rs*  &  Adm'rs'  Act,  {  147. 
The  obligation  of  the  bond  which  the  ex- 
ecutor gave  required  an  accounting  In  that 
tribunal,  and  the  statute  makes  specific 
provisions  as  to  bow  an  executor  or  admin- 
istrator may  be  compelled  to  render  his  ac- 
count, and  It  also  provides  for  a  final  dis- 
charge of  the  executor  after  the  accounting 
and  settlement,  which  shall  exonerate  him 
and  his  sureties  from  liability.  Ex'rs'  & 
Adm'rs'  Act,  »  149,  151,  175.  It  Is  argued 
that  the  court  had  no  authority  to  require 
an  accounting  by  Hudson  because  he  was 
no  longer  an  executor;  and,  further,  that  the 
statute  does  not  provide  for  an  accounting  by 
a  removed  executor,  or  that  the  probate  court 
may  order  him  to  turn  over  the  assets  of  the 
estate  to  his  successor.  Hudson,  we  think, 
is  to  be  treated  as  a  removed  executor.  He 
Iteld  his  position  and  administered  the  es- 
tate under  the  sanction  and  supervision  of 
the  probate  court,  but  the  final  adjudication 
that  the  will  Wfus  Invalid  necessarily  termi- 
nated his  authority,  and  removed  him  from 
the  position  of  executor.  The  statute  pro- 
vides that  in  such  cases  the  sales  lawfully 


made  In  good  faith  and  other  lawful  acts 
done  by  the  executor  shall  remain  valid  and 
effectual.  Ex'rs'  &  Adm'rs'  Act,  {  27.  The 
court  bad  Jurisdiction  of  the  estate  notwith- 
standing the  removal,  and  we  think  it  also 
had  Jurisdiction  of  a  present  or  former  exec- 
utor until  a  final  accounting  and  settlement 
of  the  estate  was  had  with  him.  We  find 
nothing  In  the  statute  or  in  the  theory  of 
the  law  excepting  a  removed  executor  from 
the  general  requirements  of  the  act  as  to  an 
accounting.  The  fact  that  he  '.as  been  re- 
moved does  not  close  his  relations  with  the 
estate,  nor  take  the  estate  or  the  properly 
belonging  to  it  out  of  the  Jurisdiction  of  the 
court.  As  Indicating  that  the  power  of  the 
court  is  not  limited  to  executors  or  admin- 
istrators, or  persons  holding  quasi  ofilcial 
relations  with  the  estate,  it  may  be  noted 
that  the  statute  gives  the  probate  court  au- 
thority to  cite  even  strangers  before  It  who 
have  possession  of  the  assets  of  the  estate, 
or  who  are  suspected  of  having  concealed, 
embezzled,  or  conveyed  away  any  money  or 
assets  of  the  estate,  and  to  compel  a  deliv- 
ery thereof  to  the  executor  or  adminis- 
trator entitled  to  receive  the  same.  Ex'rs' 
&  Adm'rs'  Act,  S$  196-200.  The  general 
trend  of  the  authorities  Is  that  the  revoca- 
tion of  letters  or  the  resignation  or  removal 
of  an  executor  does  not  affect  the  authority 
of  the  probate  court  to  require  an  accoimt- 
Ing.  So  it  has  been  held  that  where  an 
executor  or  administrator  resigns  before  the 
settlement  of  his  accounts,  and  his  resigna- 
tion is  accepted,  the  court  does  not  thereby 
lose  Jurisdiction  over  his  person  nor  the  set- 
tlement of  his  accounts,  and  may  proceed 
with  the  settlement  in  the  same  manner  as 
if  he  had  continued  in  the  execution  of  his 
trust  biagle  v.  Entrekln,  44  Ohio  St.  637, 
10  N.  E.  675.  See,  also,  Casoni  v.  Jerome, 
58  N.  Y.  315;  Nevitt  v.  Woodburn,  160  111. 
203,  43  N.  E.  385:  In  re  Hood,  104  N.  Y.  103, 
10  N.  E.  35;  In  re  Radovich,  74  Cal.  536. 
16  Pac.  321.  In  1  Woerner,  Adm'rs,  589,  It 
is  said  that,  "after  revocation,  removal,  or 
resignation,  the  former  executor  or  admin- 
istrator cannot  complete  a  sale  which  he  has 
been  negotiating  on  behalf  of  the  estate,  nor 
collect  assets,  but  the  court  has  Jurisdiction 
to  settle  his  accounts  as  though  he  were 
still  In  office."  In  Schoulder,  Ex'rs  &  Adm'rs, 
§  520,  It  is  said  that  "the  American  rule  of 
the  present  day  is  therefore,  with  few  ex- 
ceptions, that  the  court  of  chancery  usually 
has  neither  Jurisdiction  nor  occasion  to  in- 
terfere in  the  settlement  of  the  estate,  and 
to  order  an  accoimting  by  an  executor  or 
administrator;  and,  even  as  to  one  who  has 
resigned  or  been  discharged  from  bis  trust 
our  law  inclines  to  treat  him  as  one  whose 
accounts  should  be  closed  under  probate 
direction,  as  in  the  case  of  one  who  has 
died  in  oflice."  It  la  true  that  some  of  the 
decisions  cited  are  based  on  statutes  which 
expressly  authorize  an  accounting  with  a 
former  executor  or  administrator,  but  the 
Implication  of  our  statute,  as  well  as  the 
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power  Instmsted  to  our  probate  court.  Jus- 
tifies the  Tiew  which  we  have  taken. 

Kcfercnee  has  been  made  In  the  argument 
to  the  cases  of  Ingraham  v.  Maynard,  6  Tex. 
130,  and  Francis  t.  Northcote,  Id.  185,  which 
seem  to  hold  to  a  contrary  view,  based  ap- 
parently upon  the  provisions  of  the  constitu- 
tion and  statutes  of  Texas,  constituting  the 
court  as  an  inferior  tribunal,  with  Jurisdic- 
tion limited  to  certain  enumerated  subjects. 
In  matters  of  probate  our  court  Is  not  an 
Inferior  tribunal,  and  we  have  no  doubt  that 
It  Is  the  duty  and  within  the  power  of  the 
probate  court  to  settle  the  accounts  of  a 
former  executor,  determine  what  shall  be  al- 
lowed him  as  compensation  for  his  services 
and  for  expenses,  and  then  to  direct  the  turn- 
ing over  and  delivery  of  the  residue  of  the 
estate  to  his  successor.  It  Is  not  for  the 
successor  to  uecide  what  allowance  shall  be 
made  to  Hudson  for  the  partial  execution  of 
the  trust,  or  for  expenses  Incurred  while  he 
acted  In  that  capacity.  The  orderly  and  legal 
course  is  that  a  full  accounting;  and  settle- 
ment shall  be  made  by  the  former  executor 
In  the  court  having  Jurisdiction  and  control 
of  the  estate,  and  that  the  transfer  of  the 
assets  and  funds  remaining  In  his  possession 
shall  be  made  to  the  successor,  under  the  di- 
rection and  supervision  of  that  court.  The 
taking  of  the  matter  from  the  Jurisdiction 
of  the  probate  court  cannot  be  sustained  on 
the  ground  of  circumlocution  or  a  multiplic- 
ity of  suits. 

There  Is  full  power  In  the  probate  court  to 
determine  whether  the  estate  has  been  faith- 
fully administered,  whether  moneys  have 
been  Improperly  paid  out  or  an  improper  dis- 
tribution made,  and  what  amount  of  money 
and  assets  should  be  in  Hudson's  hands,  and 
for  which  he  is  accountable,  after  allowance 
has  been  made  for  services  and  expenses. 
Section  20  of  the  executors'  and  administra- 
tors' act  provides,  It  is  true,  that  an  adminis- 
trator appointed  In  place  of  a  removed  exec- 
utor Is  entitled  to  the  possession  of  the  es- 
tate, and  may  maintain  an  action  against  the 
former  executor  and  his  sureties  on  the  bond, 
but  nothing  in  the  provision  indicates  that  an 
accounting  and  settlement  with  the  former  ex- 
ecutor may  be  dispensed  with.  No  good  rea- 
son can  be  seen  why  the  sureties  upon  the 
executor's  bond  should  be  required  to  answer 
In  court,  and  be  harassed  with  litigation,  un- 
til default  has  been  made  l>y  the  executor, 
or  why  there  is  any  liability  upon  the  ttond 
by  the  tribunal  specially  provided  to  make 
such  determination.  If  an  accounting  Is  had 
in  the  probate  court,  and  the  executor  makes 
a  complete  and  satisfactory  settlement,  and 
turns  over  to  his  successor  all  the  property 
and  assets  of  the  estate  In  his  hands  and  for 
which  he  Is  accountable,  there  will  be  no  ne- 
cessity for  litigation  with  the  sureties  upon 
the  bond,  and  hence  there  would  be  no  ground 
for  invoking  the  equitable  Jurisdiction  of  the 
district  court  Welhe  v.  Stathan,  67  Cal.  84, 
7  Pac.  143. 

We  conclude  that  there  was  no  occasion  to 


interfere  In  the  settlement  of  the  estate  Id 
the  probate  court,  and  that  until  the  settle- 
ment was  had  by  the  tribunal  appointed  for 
that  purpose  an  action  upon  the  executor's 
iwnd  could  not  be  maintained.  The  Judgment 
of  the  district  court  will  therefore  lie  revers- 
ed, and  cause  remanded  for  further  proceed- 
ings.   All  the  Justices  concurring. 


(«3  Kan.  HSI 
JOHNSTON  V.  BOWERSOCK. 

(Supreme  ODort  of  Kansas.    July  7,  1900.) 

CONTRACT— VALIDITY— STATUTE  OP  FRAUDS- 
OPTION  TO  TERMI.MATB— GRANT  OF 
WATER    POWER. 

1.  An  oral  contract  was  entered  into  where- 
in dpfcnilant  SKroed  that  he  would  take  and 
pay  for  2.")  hurso  power  of  water  owned  by 
plaintiff,  at  the  rate  uf  $3  per  horse  power  per 
iiioiitk,  during  the  time  that  a  certain  written 
contract  between  the  defendant  and  a  pas  com- 
pany continued.  The  latter  contract  provided 
that  defendant  would  fumish  to  the  gas  com- 
pany 75  to  100  horse  power  of  water  for  a  term 
of  ik)  years,  to  be  used  in  Bcnerating  power  for 
electric  lights,  and  contained  a  clause  permit- 
ting the  gas  company  to  terminate  the  contract 
on  three  months'  notice,  provided  the  business 
of  electric  liKhting  proved  unprofitable.  Bcld, 
that  inasmuch  as  the  contingency  relative  to  the 
electric  lighting  hiisiness  being  unprofitable 
might  occur  within  the  space  of  one  year,  fol- 
low«'d  by  notice  terniiuuting  the  written  con- 
trart  within  that  time,  the  enforcement  of  said 
verbal  <-ontract  between  plaintiff  and  defendant 
was  not  pi-ohibited  by  the  fifth  subdivision  of 
section  6  of  tlie  statute  of  frauds.  Held,  fur- 
ther, that,  it  l)eing  within  the  expressed  pur- 
pose and  intent  of  the  parties  to  the  written 
agreement  that  the  same  might  be  terminated 
in  the  manner  above  stated,  the  exercise  of  the 
option  so  to  do  by  the  gas  company  must  bo 
considered,  in  determining  the  application  of 
said  section  of  the  statute  of  frauds,  as  a  per- 
forninnfc  of  the  contract,  rather  than  its  de- 
struction. 

'2.  The  right  to  use  power  created  by  an  ac- 
cumulation of  water  above  a  dam  in  the  Kan- 
sas river  may  be  granted  by  parol. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Johnston  coun- 
ty; John  T.  Burris,  Judge. 

Action  by  J.  \V.  Johnston  against  J.  D. 
Bowersock.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

J.  D.  Bowersock,  under  the  name  of  "Kan- 
sas Water-Power  Company,"  executed  and 
delivered  to  W.  B.  Cunningham  a  written 
contract,  the  material  part  of  which  la  in 
the  following  words:  "This  indenture,  made 
and  entered  into  this  29th  day  of  March. 
1879,  by  and  between  the  Kansas  Watei« 
Power  Company,  party  of  the  first  part,  and 
W.  B.  Cunningham,  party  of  the  second 
part  witnesseth:  That  the  party  of  the 
first  part  for  a  good  and  sufficient  consid- 
eration, has  this  day  sold,  conveyed,  and 
transferred  to  the  party  of  ttte  second  part, 
bis  heirs  or  assigns,  water  equal  to  twenty- 
five  horse  power  created  by  the  dam  across 
the  Kansas  river  at  Lawrence,  Kansas,  said 
water  to  be  taken  from  some  wheel  and 
penstock  yet  to  be  put  In  by  said  party  of 
the  second  part  bis  heira  or  assigns,  at  some 
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one  of  the  openings  In  said  dam  flame,  as 
now  built,  tliat  may  be  mutually  agreed  up- 
on hereafter  by  the  parties,  and  the  power  is 
to  be  so  used  as  not  to  Interfere  unnecessa- 
rily with  the  power  now  in  use  or  the  power 
which  may  hereafter  be  utilized."  On  Feb- 
ruary 9,  1880,  Cunningham  sold,  conveyed, 
and  assigned  to  J.  W.  Johnston,  the  plain- 
tiff in  error,  his  heirs  and  assigns,  all  his 
title,  claim,  and  interest  in  and  to  the  fore- 
going contract,  and  ever  since  that  time 
Johnston  has  retained  and  enjoyed  all  rights 
granted  to  Cunningham  under  the  original 
agreement.  In  March,  188S,  defendant  In 
error,  J.  D.  Bowersock,  entered  into  an 
agreement  in  writing  with  the  Lawrence 
Uas,  Coke  St  Coal  Company,  a  corporation, 
wherein  he  granted  to  said  company,  for  a 
period  of  90  years  from  and  after  October, 
1872,  the  use  and  enjoyment  of  power  creat- 
ed by  all  or  any  part  of  the  water,  as  re- 
quired, that  will  flow  through  the  two  south 
arches  in  the  east  wall  of  the  flume  as  then 
built  and  constructed  on  the  south  side  of 
the  Kansas  river  below  the  dam  In  the  city 
of  Lawrence,  the  water  to  be  taken  and  fur- 
nished in  such  quantities.  If  required,  as  will 
flow  through  the  two  arches  above  mention- 
ed, estimated  by  the  parties  to  vent  from  75 
to  100  horse  power  at  each  opening,  or  a 
weight  of  water  sufficient  to  create  the  same 
at  full  head,  to  be  used  for  electric  light  pur- 
poses only.  It  was  stipulated  that  Bower- 
sock  was  to  furnish  and  allow  the  use  and 
enjoyment  for  the  term  of  99  years  of  suffi- 
cient ground  adjoining  said  flume  for  the 
erection  of  one  or  more  penstocks,  in  which 
to  place  turbine  or  other  water  wheels  of 
such  size  and  capacity  as  would  utilize  the 
water  flowing  through  the  arches  referred  to 
for  the  purpose  of  generating  and  distribut- 
ing electric  lights  throughout  the  city  of 
Lawrence  for  public  and  private  use.  It 
was  further  agreed  that  there  should  be  no 
charge  for  water  power  to  the  said  Law- 
rence Gas.  Coke  &  Coal  Company  under  the 
contract  until  January  1,  18H9,  but  that  on 
and  after  that  date  a  charge  was  to  be  made 
at  the  rate  of  $2  per  horse  power  per  month 
while  actually  employed,  to  be  rated  on  a 
basis  of  one  2,000  candle-power  arc  light  for 
one  horse  power,  or  Its  equivalent  in  lights 
of  lesser  ix>wer.  The  rate  of  $2  per  hoise 
power  was  to  be  maintained  as  long  as  there 
is  opposition  in  public  lighting  by  electricity 
In  the  city  of  Lawrence;  and.  should  any 
competing  party  or  company  enter  that  field 
for  lighting  purposes,  other  than  the  present 
waterworks  company  and  Fierson  Bros., 
their  successors  and  assigns,  Bowersock 
agreed  to  furnish  water  power  at  the  rate 
of  |1  per  horse  power  per  month,  if  neces- 
sary to  overcome  such  competition,  until  the 
same  ceased.  Upon  such  opposition  being 
withdrawn,  the  rate  and  price  of  water 
power  under  the  contract  was  to  be  $3  per 
horse  power  per  month  for  the  number  of 
horse  power  actually  In  use,  and  for  the 
time  It  was  actually  in  use.    It  was  further 


provided  that  said  Lawrence  Gas,  Coke  & 
Coal  Company  would  furnish  material  and 
erect  their  own  penstock  racks  In  front  of 
arches,  furnish  their  own  water  wheel  or 
wheels  at  their  own  expense,  and  risk  both 
making  and  constructing  such  Improvements 
as  may  be  necessary  for  the  power  created 
by  the  water  after  It  flows  through  the 
arches  designated  in  the  contract.  The  con- 
tract contains  the  following  provisions:  "It 
Is  also  agreed  and  fully  understood  between 
the  parties  to  this  contract  that  if,  from  any 
cause,  said  flrst  party  should  fail  or  be  una- 
ble to  furnish  the  water  power  hereinbefore 
contracted  to  be  furnished  by  said  J.  D. 
Bowersock,  his  heirs  or  assigns,  to  said  sec- 
ond parties  and  their  successoi-s,  for  the  pur- 
poses aforesaid,  or  if  said  second  party, 
from  any  cause  whatsoever,  at  any  time 
hereafter  should  be  unable  to  generate,  man- 
ufacture, and  distribute  electric  lights  for 
public  and  private  use  in  the  city  of  Law- 
rence and  vicinity  at  a  reasonable  proflt  by 
the  use  of  said  water  power,  then  in  that 
case  this  contract  shall  cease  and  be  termi- 
nated from  and  after  said  second  party  shall 
have  given  said  first  party  three  months'  no- 
tice In  writing  of  their  intention  to  terminate 
the  contract  and  abandon  the  use  of  said 
water  for  the  purposes  aforesaid." 

The  amended  petition  flled  by  the  plalntiCF 
below,  plaintiff  in  error  here,  against  J.  D. 
Bowersock,  sets  out  a  copy  of  the  contract 
between  the  latter  and  W.  B.  Cunningham, 
above  referred  to,  and  alleges  the  assignment 
of  all  rights  thereunder  to  J.  W.  Johnston, 
plaintiff  below,  and  that  the  latter  became 
entitled  thereunder  to  water  equal  to  25  horse 
power  created  by  said  dam.  The  petition  also 
sets  up  the  contract  between  Bowersock  and 
the  Lawrence  Gas,  Coke  &  Coal  Company, 
aljove  referred  to  and  quoted  from,  and  avers 
that  Johnston,  the  plaintiff  below,  elected  to 
take  the  25  horse  power  called  for  by  said 
contract  between  Bowersock  and  Cunning- 
ham, and  assigned  to  plaintiff,  out  of  the 
penstock  placed  in  said  flume  by  the  Law- 
rence Gas,  Coal  &  Coke  Company  on  the  Ist 
day  of  August,  1888.  The  petition  further 
states  that  on  or  about  the  Ist  day  of  May, 
1888,  the  plaintiff,  Johnston,  entered  into  an 
oral  contract  with  Bowersock,  by  the  terms  of 
which  it  was  agreed  that  Johnston  would 
take  said  25  horse  power  to  which  he  was 
entitled  by  reason  of  the  contract  between 
Bowersock  and  Cunningham,  assigned  to  him, 
and  that  Bowersock  agi-eed  that  he  should 
have  and  enjoy  the  same  out  of  the  horse 
power  which  Bowersock  was  to  furnish  to  tlie 
Lawrence  Gas,  Coke  &  Coal  Company  by  the 
contract  entered  into  between  the  latter  and 
Bowersock  on  or  about  the  21st  day  of 
March,  1888,  which  agreement  between  Bow- 
ersock and  Johnston  was  to  exist  and  be  In 
full  force  and  effect  as  long  as  the  contract 
between  the  defendant,  Bowersock,  and  th.o 
Lawrence  Gas,  Coke  &  Coal  Company  con- 
tinued; that  on  or  about  the  1st  day  of  Sep- 
tember, 1888,  defendant,  Bowersock,  entered 
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upon  the  performance  of  his  said  contract 
with  the  Lawrence  GaB,  Coke  &  Coal  Com- 
pany, and  furnished  water  power  to  the  latter 
according  to  the  terms  and  conditions  of  the 
agreement  above  mentioned;  that  on  or  about 
the  1st  day  of  September,  1888,  plaintiff, 
Johnston,  and  deiendant,  Bowersoclc,  entered 
upon  the  performance  of  their  said  contract, 
and  Johnston  then  furnished  to  Bowersocls 
the  25  horse  power  In  full  compliance  with 
his  contract  and  agreement  so  to  do,  and  that 
at  said  time  It  was  orally  agreed  between 
Johnston  and  Bowersock  that  the  former  was 
to  receive  from  the  latter,  for  the  25  horse 
power  to  be  so  furnished  by  him,  the  sum  of 
$3  per  horse  power  per  month,  payable 
monthly,  and  that  Johnston  was  to  furnish 
said  25  horse  power  from  the  1st  day  of  Sep- 
tember, 1888,  until  the  Ist  day  of  January, 
1889,  free  of  charge,  the  payment  of  said  ?3 
per  month  to  commence  from  and  after  the 
Ist  day  of  January,  1889,  being  the  same 
amount  per  horse  power  which  Bowersock 
was  to  receive  from  the  coal  company  for 
the  horse  power  furnished  it  under  his  con- 
tract with  that  company.  The  petition  fur- 
ther alleges  that  plaintiff  below  furnished 
Bowersock  the  said  25  horse  power,  which 
water  power  flows  through  the  two  south 
arches  In  the  east  wall  of  the  flume  into  the 
penstock  erected  and  constructed  on  the  south 
side  of  the  Kansas  river,  below  the  dam,  in 
the  city  of  Lawrence;  that  by  reason  there- 
of Bowersock  became  Indebted  to  the  plain- 
tiff, and  the  plaintiff  became  entitled  to  re- 
ceive from  Bowersock,  the  sum  of  S'.HJO  per 
year  from  the  Ist  day  of  January,  1889;  that 
plaintiff,  Johnston,  has  received  from  Bower- 
sock, for  the  25  horse  power  so  as  aforesaid 
furnished  by  him,  the  following  sums,  for 
which  he  gives  credit,  to  wit: 

Noremhor  19,  1890 $    1.50  00 

December  27.  1891 100  0<) 

July  22.  1893 2.->t)  (X) 

February  20,  1H!I4 llHi  Xi 

.Tununiy  i:i.  18'.Ki <?0  ()(» 

April  10,  189(i 100  m 

February  22,  1897 300  00 

$1,120  33 

—and  that  there  is  due  and  owing  the  plain- 
tiff, Johnston,  from  the  (Icfeudaut  below,  the 
sum  of  ?7.873.07,  for  which  he  prays  Judg- 
ment. 

A  general  demurrer  was  interposed  by  the 
defendant  below  to  this  petition,  upon  the 
ground  that  the  same  did  not  state  facts  sufB- 
cient  to  constitute  a  cause  of  action,  which 
demurrer  was  sustained  by  the  court.  The 
plaintiff  elected  to  stand  on  his  iwtltlon,  and 
has  brought  the  action  of  the  district  court 
here  for  review. 

Bishop  &  Mitchell  and  A.  S.  Devenney, 
for  plaintiff  In  error.  (Jeo.  J.  Barker,  Ogg  & 
Scott,  and  I.  \j.  Pickering,  for  defendant  in 
error. 

SMITH.  J.  (after  stating  the  facts).    Coun- 
•  sel  for  defendant  iu  error  contend— First, 


that  the  plaintiff  below  failed  to  perform 
a  condition  precedent  necessary  to  a  recov- 
ery under  the  contract  between  himself  and 
Bowersock,  in  that  under  the  written  agree- 
ment between  the  latter  and  Cunningham, 
which  was  assigned  to  Johnston,  it  was  pro- 
vided that  the  25  horse  power  to  which 
he  was  entitled  was  "to  be  taken  from  some 
wheel  and  penstock  yet  to  be  put  in  by 
said  party  of  the  second  part,  his  heirs  or 
assigns,  at  some  one  of  the  openings  in  said 
dam  flume,  as  now  built,  that  may  be  mutu- 
ally agreed  upon  hereafter  by  the  parties." 
This  condition,  they  assert,  was  not  satis- 
fied by  an  allegation  in  the  petition  that 
Johnston  elected  to  take  the  said  25  horse 
power  called  for  by  the  Cunningham  con- 
tract out  of  the  penstock  placed  in  said 
flume  by  the  Lawrence  Uas,  Coke  &  Coal 
Company.  The  petition,  however,  contains 
other  averments  pertinent  to  the  question 
raised.  It  not  only  alleges  that  Johnston 
so  elected  to  take  the  water  to  which  he  was 
entitled  out  of  a  penstock  placed  in  the 
flume  by  the  gas  company,  but  it  further 
avers  that  "Bowersock  agreed  that  the  said 
Johnston  should  have  and  enjoy  the  said 
twenty-flve  horse  power  to  which  he  [John- 
ston] was  entitled  out  of  the  horse  power 
which  he  [Bowersock]  was  to  furnish  the 
said  Lawrence  Gas,  Coke  &  Coal  Company 
by  the  contract  entered  Into  between  the 
said  defendant,  Bowersock,  and  said  Law- 
rence (Jas.  Coke  &  Coal  Company  on  or 
about  the  21st  day  of  March,  mss."  It  will 
thus  be  seen  that  the  contract  between  Bow- 
ersock and  the  gas  company  was  carried 
out  to  the  extent  of  furnishing  the  amount 
of  water  contracted  to  be  delivered  to  the 
latter;  and  the  agreement  on  the  part  of 
Bowersock  that  Johnston  was  to  have  his 
23  horse  power  out  oC  the  quantity  of  water 
to  be  furnished  the  gas  company  (the  lat- 
ter company  being  required  to  provide  Its 
own  penstock)  constituted  an  election  on  the 
part  of  Johnston,  acquiesced  in  by  defend- 
ant in  error,  which  dispensed  with  the  ne- 
cessity of  Johnston  putting  in  a  penstock, 
or  any  mutual  agreement  concerning  the 
same,  as  provided  in  the  Cunningham  con- 
tract. When  Bowersock  agreed  that  John- 
ston should  have  and  enjoy  the  23  horse 
power  to  which  he  was  entitled  out  of  the 
power  Bowersock  was  to  furnish  to  the  gas 
company,  there  could  be  no  neces8lt.v  for 
the  putting  In  of  a  penstock  for  Johnston's 
use,  when  it  had  already  been  provided  for 
by  the  gas  company. 

The  next  contention  of  defendant  In  error 
involves  a  more  serious  question,  concerning 
which  there  is  mucn  conflict  in  the  authori- 
ties and  a  divergence  of  opinion  between 
writers  upon  the  subject.  It  involves  the 
application  of  the  flfth  paragraph  of  the 
statute  of  frauds,  which  reads:  "Xo  action 
shall  be  brought  whereby  to  charge  a  party 
•  •  •  (.">)  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one 
■  year  from  tue  making  thereof,    •    •    •    nn- 
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leas  the  agreement  upon  wbidi  said  action 
shall  be  brought,  or  some  mumorandum  or 
note  thereof,  shall  be  In  w-rlting  and  signed 
by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  blm  or  her 
lawfully  authorized."  Section  6,  c.  112,  Gen. 
St.  1897.  It  Is  insisted  that  the  verbal  con- 
tract between  Bowersock  and  Johnston,  hav- 
ing provided  that  the  latter  should  let  Bow- 
ersocii  have  and  enjoy  the  said  25  horse 
power  of  water  as  long  as  the  contract  con- 
tinued between  tlie  defendant  in  error  and 
the  gas  company  (which  was  for  the  period 
of  90  years),  was  an  agreement  not  to  be 
performed  within  the  space  of  1  year  from 
the  maldng  thereof,  and  hence  no  action 
could  be  brought  thereon.  It  will  be  well 
to  refer  to  the  exact  language  of  the  peti- 
tion having  reference  to  the  verbal  contract 
between  the  parties.  It  reads:  "That  on  or 
about  the  1st  day  of  May,  1888,  the  said 
plaintiff  entered  into  an  oral  agreement  with 
the  said  Bowersock,  by  the  terms  of  which 
the  said  Johnston  agreed  with  the  said  de- 
fendant, Bowersock,  that  he  would  take 
said  twenty-flve  horse  power  which  he  was 
entitled  to  by  reason  of  the  contract  entered 
into  by  the  defendant,  Bowersock,  and  the 
said  W.  B.  Cunningham,  by  their  contract 
on  the  29th  day  of  March,  1879;  and  the 
said  Bowersock  agreed  that  the  said  John- 
ston should  have  and  enjoy  the  said  twenty- 
five  horse  power  to  which  he  was  entitled 
out  of  the  horse  power  which  he  was  to 
furnish  the  said  Lawrence  Gas,  Ck>ke  &  Coal 
Company,  on  or  about  the  2l8t  day  of  March, 
1888,  which  said  contract  aforesaid  between 
the  said  plaintiff  and  the  said  defendant, 
Bowersock.  was  to  exist  and  be  in  full  force 
and  effect  as  long  as  the  contract  between 
the  said  defendant,  Bowersock,  and  the  said 
Lawrence  Gas,  Coke  &  Coal  Company  con- 
tinued." By  reference  to  the  statement  it 
will  be  seen  that,  under  the  90-year  con- 
tract between  Bowersock  and  the  gas  com- 
pany, the  latter  reserved  the  right,  if  the 
generation  of  electricity  and  the  distribution 
of  electric  light  for  use  in  the  city  of  Law- 
rence should  prove  unprofitable,  to  have  the 
contract  cease  and  determine  after  giving 
three  months'  notice  in  writing.  It  is  en- 
tirely possible  that  tills  contingency  might 
have  arisen  within  one  year  from  the  date 
of  that  contract.  If  tlie  agreement  might 
have  been  performed  within  tlie  space  of 
one  year,  its  violation  would  support  an 
action  to  charge  the  party  guilty  of  Its 
breach.  Tlie  above  section  of  the  statute  of 
frauds  is  not  applicable  to  contracts  which 
may  be  porforuicd  within  the  year.  If  the 
agreement  lulglit,  consistently  with  its 
terms,  be  carried  out  within  the  year,  al- 
though it  may  not  be  probable  or  expected 
that  its  performance  will  be  accomplished 
within  that  time,  it  is  not  within  the  con- 
templation of  the  statute.  In  the  case  of 
Sutplien  V.  Sutphtn,  .30  Kan.  51(>-.")12,  2  I'ac. 
101,  the  plaintlfF  and  defendant  were  father 
and  sou.    The  father  was  living  on  an  80-acre 


tract  of  land.  He  owed  his  son  $250.  By  , 
parol  contract  he  sold  his  son  the  land  for 
$S50.  Two  hundred  dollars  was  paid  in  dis- 
charge of  the  debt,  and  the  balance  was 
agreed  to  be  paid  by  the  sou  as  soon  as  be 
could  earu  it  off  tue  land,  above  what  he  . 
needed  for  the  support  of  his  family.  The 
son  took  possession  of  the  land,  and  then 
refused  to  pay  the  balance  of  the  purchase 
money.  In  an  action  brought  by  the  father 
the  above  section  of  the  statute  of  frauds 
was  pleaded.  Mr.  Justice  Brewer,  in  decid- 
ing the  case,  uses  tills  language:  "We  re- 
mark again  that  a  contract  will  not  be  ad- 
Judged  void,  by  reason  of  the  last  prohibi- 
tion in  section  U  of  the  statute  of  frauds 
and  perjuries,  unless  it  affirmatively  appears 
that,  fairly  and  reasonably  Interpreted,  it 
does  not  permit  of  performance  within  the 
year.  The  fact  that  very  likely  perform- 
ance will  require  more  than  a  year,  or  that 
performance  is  not  completed  within  the 
year,  does  not  iuTaiidate  it.  Unless  the 
court,  looking  at  the  contract  in  view  of 
the  surroundings,  can  say  that  in  no  reason- 
able probability  can  such  agreement  be  per- 
formed within  the  year,  it  is  its  duty  to  up- 
hold the  contract.  The  presumptions  are  all 
in  favor  of  validity.  •  •  •  For  we  think 
that  it  cannot  be  affirmed  that  performance 
within  the  year  can  be  adjudged  reasonably 
impossible.  That  many  a  farmer  on  less 
than  80  acres  makes,  over  and  above  ail 
family  expenses,  $650  and  more  la  a  matter 
of  common  knowledge.  Of  course,  many 
things  affect  the  probable  or  possible  earn- 
ings,—the  number  to  be  supported,  the  qual- 
ity of  the  soil,  the  conveniences  for  farming, 
the  proximity  of  the  market,  and  many  other 
matters."  To  the  same  effect,  see  Railroad 
Co.  v.  English,  38  Kan.  110,  16  Pac.  82; 
Aiken  v.  Nogle,  47  Kan.  96.  27  Pac.  825. 

We  do  not  understand  that  counsel  for  de- 
fendant in  error  combat  the  doctrine  confirm- 
ed in  the  cases  referred  to;  but  they  contend 
that  a  verbal  contract,  to  be  valid,  must  be 
capable  of  entire  performance  within  the  year, 
and  that  a  possible  discontinuance  or  abro- 
gation of  the  contract  by  the  act  of  the  parties 
would  not  be  a  performance,  but  a  destruc- 
tion, of  the  agreement.  Their  position  is  in 
accord  with  that  taken  by  the  supreme  court 
of  the  United  States  In  the  case  of  Packet  Co. 
V.  Sickles,  5  Wall.  588,  18  L.  Ed.  550.  In 
that  case  the  court  had  before  it  a  verbal  con- 
tract in  which  the  plaintiffs  agreed  with  a 
steam-packet  company  to  attach  to  Its  boat 
the  Columbia,  the  Sickles  "cut-off,"  a  patent- 
ed article  which  was  designed  to  save  fuel 
in  the  working  of  steam  engines,  and  it  was 
agreed  that,  if  the  "cut-off"  should  effect  a 
saving  in  the  consumption  of  fuel,  the  de- 
fendant would  use  the  same  on  its  boat  "dur- 
ing the  continuance  of  the  said  piiteut,  if  the 
said  boat  should  last  so  long,"  a  '>:it  tliey 
would,  for  the  use  of  the  "cut-  iniy  the 

plaintiffs  three-fourths  of  the  vanU'  of  the 
fuel  saved.  The  patent  had  12  years  to  run 
from  tlie  date  of  the  contract.     The  experi- 
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ment  was  made,  and  proyed  successful,  and 
plaintiffs  sued  to  recover  for  the  value  of 
three-fourths  of  the  fuel  saved  from  Novem- 
ber, 1844,  to  March,  1846.  The  defendant  set 
up  that  the  contract,  being  an  oral  one,  was 
void,  for  the  reason  that  it  could  not  be  per- 
formed within  one  year.  It  was  held  that 
the  possibility  of  the  determination  of  the 
contract  by  the  loss  or  destruction  of  the  boat, 
which  might  occur  within  the  year,  did  not 
make  the  agreement  any  less  a  contract  not 
to  be  performed  within  one  year.  In  a  later 
ease  of  Warner  v.  Railway  Co.,  164  TJ.  S.  418, 
17  Sup.  Ct.  147,  41  L.  Ed.  495,  Mr.  Justice 
Gray,  spealcing  for  the  court,  in  an  exhaust- 
ive opinion  reviews  a  large  number  of  Eng- 
lish and  American  decisions  since  the  enact- 
ment of  the  statute  of  frauds  In  1677,  and 
states  that  It  may  be  well  doubted  whether 
the  rule  laid  down  In  Packet  Co.  v.  Sickles 
can  be  reconciled  with  the  terms  of  the  con- 
tract itself  or  with  the  general  current  of  the 
authorities.  In  Reed,  St  Frauds,  $  201,  it  Is 
said:  "It  has  been  a  question  whether  a  con- 
tract for  a  fixed  period  greater  than  one  year 
is  not  within  the  statute  of  frauds,  notwith- 
standing the  fact  that  each  party  may  termi- 
nate the  agreement  at  any  time.  It  Is  also 
a  point  of  much  doubt  whether  a  contract  for 
such  a  fixed  time,  but  determinable  by  the 
death  of  cither  party,  Is  or  Is  not  within  the 
statute.  To  take  up  the  former  point  it  may 
l)e  said  that  the  weight  of  American  authority 
is  probably  In  favor  of  putting  contracrts  for  a 
fixed  period  in  the  same  category  as  those 
in  whicli  no  time  is  designated,  if  determina- 
ble upon  any  contingency  infra  annum.  Thus, 
a  contract  for  two  years,  or  until  $1)00  profit 
is  made.  Is  not  within  the  statute;  so  a  lifense 
to  cut  trees  at  any  time  within  ten  years;  so 
a  contract  to  serve  for  five  years,  or  ns  long 
as  L.,  a  certain  person,  was  agent,— that  Is 
to  say,  to  serve  as  long  as  L.  was  agent,  but 
not  longer  than  five  years;  so  a  promise  to 
pay  when  a  certain  third  person  paid  promis- 
or, and  this,  though  the  latter  debt  was  not 
due  for  more  than  a  year,  because  the  third 
person  might  pay  before  the  debt  was  due. 
These  cases  show  a  contingency  not  under  the 
control  of  the  parties,  and  are  therefore  strict- 
ly not  within  the  special  cla.ss  under  consid- 
eration." Moreover,  the  performance  of  a 
contract  can  be  nothing  more  than  a  carrying 
out  of  Its  terms,— an  adherence  to  Its  provi- 
sions,—and,  If  a  termination  of  It  be  author- 
ized by  the  language  employed  by  the  parties, 
then,  said  termination  being  permitted,  the 
exercise  of  the  right  so  to  do  Is  certainly  not 
a  breach  of  the  contract  upon  the  part  of  the 
party  asserting  the  right  to  abrogate  It,  and, 
if  not  a  breach,  it  must  be  a  performance.  If 
the  contract  permits  Its  destruction  by  the 
parties,  that  destruction  Is  merely  carrying 
out  the  terms  of  the  agreement,  and  nothing 
more.  Blake  v.  Volgt.  134  X.  Y.  60.  31  N.  E. 
256;  Railway  Co.  v.  Wood,  88  Tex.  Ifll,  30 
S.  W.  859,  28  L.  R.  A.  52C,.  The  contingency 
that  the  written  contract  before  us  might  be 
terminated  within  the  year  was  within  the  ex- 


pressed contemplation  of  the  parties  to  It  at 
the  time  It  was  made,  and  hence  was  as  much 
a  part  of  the  contract  aa  any  other  portion  of 
the  same. 

Cotmsel  for  defendant  in  error  state  the 
rule  to  be  that  If  an  event  which  may  happen 
within  the  year,  whereby  the  contract  will  be 
performed,  is  beyond  the  control  of  the  par- 
ties, then  the  statute  does  not  apply;  oth^- 
wise,  it  bars  the  action.  In  this  case  It  will 
be  noticed  that  the  event  which  would  work 
a  discontinuance  of  the  written  contract 
(which,  as  above  stated,  would.  In  our  Judg- 
ment, be  a  performance  of  Its  stipulation)  is 
not  within  the  control  of  either  party  to  the 
verbal  agreement  now  under  consideration 
entered  Into  between  Bowersock  and  John- 
ston. Under  the  written  contract  between 
Bowersock  and  the  gas  company,  the  latter 
alone  has  the  right  to  discontinue  the  same 
upon  giving  three  months'  notice.  The  termi- 
nation of  the  verbal  agreement  sued  on  Is  not 
made  dependent  upon  any  act  or  option  of  ei- 
ther of  the  parties  to  It,  but  of  a  stranger, 
namely,  the  gas  company. 

The  contention  that  the  contract  between 
the  parties  Is  without  consideration  Is  untena- 
ble. Mutual  and  concurrent  agreements  and 
promises  are  alleged  to  have  been  made  be- 
tween plaintiff  and  defendant.  Johnston  was 
tlie  owner,  under  the  Cunningham  agreement, 
of  25  horse  power  of  water,  which  he  had  the 
right  1o  take  from  one  of  the  openings  in  the 
dam  flume  built  at  the  time  the  agreement 
was  entered  Into.  It  Is  true  that  he  agreed  to 
use  such  ]K)wer  as  not  to  Interfere  unneces- 
sarily with  the  power  then  In  use  by  Bower- 
sock, or  the  power  which  might  thereafter 
be  utilized;  but  we  do  not  lnteri>ret  the  agree- 
ment to  mean  that  Bowersock  was  under  no 
oliilgntlon  under  the  Cunningham  contract  to 
furnish  the  25  liorse  power  If  it  Interfered 
with  the  power  then  or  thereafter  to  be  util- 
ized by  the  former.  The  conduct  of  Bower- 
sook,  also,  In  making  payments  to  .Tohnston, 
Indicated  a  different  construction  placed  upon 
the  agreement  by  him  than  that  now  con- 
tended for. 

The  claim  that  the  water  conveyed  was  an 
estate  or  interest  in  lands,  and  hence  must  be 
conveyed  by  deed,  is  without  merit.  In  Wood 
V.  Fowler,  26  Kan.  682,  it  was  decided  that 
title  to  tlie  soil  over  which  the  Kansas  river 
flows  is  not  vested  in  the  riparian  owner,  and 
that  the  stream  is  a  highway,  and  its  waters 
puliUc.  It  was  there  held  that  the  title  to  ice 
formed  on  the  surftice  of  that  river  did  not 
belong  to  a  riparian  proprietor,  and  that  he 
would  have  no  more  ownership  In  It  than  he 
would  have  to  the  fish  which  swam  In  the 
stream.  The  water  In  the  river  not  being  a 
part  of  Bowersock's  real  estate,  his  possessory 
right  to  a  part  of  the  same,  accumulated  by 
the  dam  built  by  him,  was  in  a  sense  a  redu- 
cing personal  property  to  possession,  much 
like  the  collection  of  a  crop  of  ice;  and  the 
transfer  of  tlie  water  or  Ice  so  accumulated  is 
not  required  to  be  by  deed.  The  authorities 
cited  to  sustain  the  contention  of  defendant 
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In  error  relate  to  Btreama  not  navigable,  flow- 
ing tbrough  and  over  lands  where  the  title  to 
the  soil  under  the  water  la  In  the  riparian 
owner,  and  where  the  public  have  no  rlghta. 
In  Wood  ▼.  Fowler,  aupra,  the  learned  Jnatlce 
dellyerlng  the  opinion  said:  "The  title  to  the 
■oil  being  In  the  state,  and  the  stream  being  a 
public  highway,  obvloasly  the  ownership  of 
the  Ice  would  rest  In  the  general  public,  or  In 
the  state  as  the  representative  of  that  public. 
The  riparian  proprietor  would  hare  no  more 
title  to  the  Ice  than  he  would  to  the  fish.  It 
simply  Is  this,  that  his  land  joins  the  land  of 
the  state.  The  fact  that  It  so  Joins  gives  him 
no  title  to  that  land,  or  to  anything  formed 
or  grown  upon  it,  any  more  than  It  does  to 
anything  formed  or  grown  upon  the  land  of 
any  Individual  neighbor."  See,  also.  Ice  C!o. 
V.  Shortall,  and  note,  21  Am.  Law  Reg.  (N.  S.) 
SIS;  Ang.  Water  Courses  (5th  Ed.)  |  94. 

The  Judgment  of  the  court  below  will  be  re- 
versed, with  directions  to  overrule  the  demur- 
rer to  the  petition.  All  the  justices  concur- 
ring. 


(62  Kan.  IM) 

A>'THONY  INVESTMENT  CO.  v.  LAW  et  al. 
(Snpreme  Court  of  Kansas.    July  7,  1900.) 

MORTOAOE    KOTE  —  ENFORCEMENT  —  LIMITA- 
TIONS—DISMISSAL OF  ACTION— NOTE 
—PAYMENT  BY  GUARANTOR. 

1.  Tile  holder  of  a  promissory  note  secured  by 
mortgage  upon  real  estate  may  ignore  the  mort- 
gage, and  bring  his  action  on  the  note  alone; 
and  the  fact  that  the  mortgagor  may  have  sold 
the  mortgaged  property  to  another,  subject  to 
the  payment  of  the  mortgage  debt,  will  not  af- 
fect the  right  of  the  holder  of  the  note  to  pur- 
sue the  personal  remedy  against  the  malcer. 

2.  Before  the  statute  of  limitations  bad  mn 
Dpon  notes,  an  action  thereon  was  begun,  which 
was  thereafter,  and  before  trial,  dismissed  witb- 
ont  prejudice.  During  the  pendency  of  the  ac- 
tion the  notes  were  transferred  to  another. 
An  action  thereon  was  brought  more  than  five 
years  after  maturity,  but  within  one  year  after 
the  dismissal  of  the  former  suit.  Beld,  that  the 
right  of  action  thereon  was  not  barred,  and 
that  it  is  preserved  to  the  transferee,  under 
section  23  of  the  Code  of  CSvil  Procedure,  the 
same  as  it  would  have  been  to  the  payee  of 
the  note. 

3.  Upon  defanlt  of  the  maliers,  the  guaran- 
tors of  the  notes  advanced  the  money  required 
for  payment,  and  tool:  them  up  uncanceled. 
Heli,  that  such  payment  did  not  extinguish  the 
debt  of  the  makers,  and  that  the  guarantors 
were  entitled  to  recover  from  them  the  money 
so  advanced  and  paid. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals,  Southern  de- 
partment. Central  division. 

Action  by  the  Anthony  Investment  Com- 
pany against  Leroy  Law  and  Dora  Law. 
Judgment  for  defendants  was  affirmed  by  the 
court  of  appeals  (58  Psc  1116),  and  case  cer- 
tified.   Reversed. 

A.  C.  Richardson  (S.  W.  Shattuck,  Jr.,  of 
counsel),  for  plaintiff  in  «ror.  W.  S.  Cade, 
for  defendants  In  error. 

JOHNSTON,  3.  This  was  an  action  to  re- 
cover on  four  Interest  coupon  notes,  each  for 


the  sum  of  f  42,  executed  by  Leroy  Law  and 
Dora  Law.  On  April  1,  1887,  the  Laws  bor- 
rowed $1,200  from  the  Farmers'  Loan  A  Trust 
Company,  and  executed  a  promissory  note  for 
that  amount,  with  10  Interest  coupon  notes, 
each  for  $42,  maturing  semiannually.  They 
also  executed  a  mortgage  upon  a  tract  of  land 
to  secnre  the  payment  of  these  notes.  At 
the  same  time  they  executed  three  additional 
notes,  each  for  $40,  secured  by  a  second  mort- 
gage on  the  same  land,  payable  to  an  officer 
of  the  company.  The  $1,200  note  and  cou- 
pons, as  well  as  the  mortgage,  were  sold  and 
assigned  to  Henry  Waitt  Shortly  afterwards 
the  Laws  conveyed  the  mortgaged  land  to 
John  G.  Kensiey,  who  assumed  the  payment 
of  the  indebtedness.  When  the  first  four  in- 
terest coupon  notes  became  due  they  were  not 
paid  by  the  Laws  nor  by  Kensiey,  and  the 
Farmers'  Loan  &  Trust  CJompany,  which  had 
guarantied  the  payment,  paid  the  same,  and 
they  were  delivered  to  It  by  the  holder,  un- 
canceled. Afterwards,  and  In  1889,  the  sec- 
ond mortgage  on  the  land  was  foreclosed,  and 
a  sale  of  the  same  ordered,  subject  to  the 
first  mortgage.  Default  was  made  In  the 
payment  of  the  taxes,  and  the  land  sold  for 
taxes,  and  it  was  subsequently  conveyed  to 
Emma  L.  Waitt  by  tax  deed.  In  1890  the 
Farmers'  Loan  &  Trust  Company  made  a  gen- 
eral assignment  for  the  benefit  of  its  cred- 
itors, and  the  assignees  took  possession  of  the 
assets  of  the  company.  In  May,  1892,  Henry 
Waitt  commenced  an  action  against  the 
Laws,  the  Farmers'  Loan  &  Trust  Company, 
its  assignees,  and  other  parties,  to  recover 
upon  the  $1,200  note,  and  to  foreclose  the 
mortgage  given  to  secure  its  payment.  The 
assignees  of  the  Farmers'  Loan  &  Trust  Com- 
pany set  up  and  asked  judgment  on  the  four 
Interest  coupon  notes  for  $42  each  which  they 
had  been  required  to  pay.  The  action 
brought  by  Henry  Waitt  was  dismissed  by 
him  on  January  5,  1894,  and  the  action  of  the 
assignees  upon  their  answer  and  cross  peti- 
tion against  the  Laws  was  also  dismissed, 
without  prejudice.  While  that  action  was 
pending,  the  assignees,  by  authority  of  the 
district  court,  sold  the  assets  of  the  Farmers' 
Loan  &  Trust  Company,  including  the  four 
Interest  coupon  notes  in  controversy,  to  the 
Anthony  Investment  Company.  On  Septem- 
ber 13,  1895,  the  company  last  named  com- 
menced an  action  against  Leroy  and  Dora 
Law  before  a  justice  of  the  peace,  to  recovei 
on  the  four  Interest  coupons  heretofore  men- 
tioned, and  a  judgment  was  obtained  by  the 
company  for  $131.88.  An  appeal  to  the  dis- 
trict court  was  taken  by  the  defendants,  and 
the  case  was  there  tried  npon  an  agreed 
statement  of  facts,  which  resulted  in  a  judg- 
ment In  favor  of  the  defendants.  That  Judg- 
ment was  affirmed  by  the  court  of  appeals, 
and  the  case  waa  certified  to  this  court  for 
review. 

The  grounds  for  the  decision  of  the  district 
court  are  not  stated,  and  no  reasons  for  the 
affirmance  of  the  judgment  were  given  by  the 
court  of  appeals.    The  execution  of  the  notes 
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.  was  not  denied,  and  no  claim  was  made  that 
they  bad  been  paid  by  the  defendants,  who 
were  the  makers  of  the  same.  One  conten- 
tion is  that,  the  malcers  having  sold  the  land 
subject  to  the  mortgage  debt,  no  action  could 
be  maintained  against  them  for  a  personal 
Judgment  before  the  foreclosure  of  the  mort- 
gage securing  the  notes.  The  debt  represent- 
ed by  the  notes  is  the  primary  obligation,  and 
the  mortgage  a  mere  security  for  its  payment. 
The  holder  of  a  note  may,  at  his  option, 
ignore  the  security,  and  bring  his  action  on 
the  note  alone,  and  the  fact  that  the  mort- 
gagor has  sold  the  mortgaged  property  to  an- 
other, suliject  to  the  mortgage  debt,  does  not 
affect  the  right  of  the  holder  to  pursue  the 
personal  remedy.  Lichty  v.  McMartln,  11 
Kan.  5tJ5;  Jones,  Mortg.  §  1220.  The  fact 
that  the  purchaser  of  the  property  assumed 
the  mortgage  debt  does  not  aftect  the  per- 
sonal liability  of  the  makers  of  the  notes, 
unless  there  has  been  an  agreement  to  re- 
lease them;  and  no  release  is  claimed. 

Another  contention  was  that  the  action  was 
l>arred  by  the  statute  of  limitations  because 
it  was  commenced  more  than  five  years  after 
the  maturity  of  the  notes.  In  the  action, 
which  was  brought  in  1802,  to  recover  upon 
the  $1,200  note  and  to  foreclose  the  first  mort- 
gage, the  notes  in  controversy  were  set  up 
and  Judgment  claimed  thereon  by  the  as- 
signees of  the  loan  and  trust  company.  They 
were  not  barred  when  Judgment  was  asked 
upon  them  in  that  action,  and,  it  being  dis- 
missed without  prejudice,  the  notes  were 
brought  within  the  saving  clause  of  section 
2S  of  the  Civil  Code,  wherein  it  is  provided 
that  if  any  action  be  commenced  within  due 
time,  and  the  plaintiff  fail  in  such  action  oth- 
erwise than  upon  its  merits,  and  the  time 
limited  for  the  same  shall  have  expired,  the 
plaintiff  may  commence  a  new  action  within 
one  year  after  such  failure.  The  present  ac- 
tion was  begun  within  one  year  after  the  dis- 
missal without  prejudice,  and  is  therefore  in 
good  time.  The  fact  that  there  was  an  as- 
signment of  the  notes,  and  that  they  were 
transferred  during  the  pendency  of  the  ac- 
tion, did  not  take  them  out  of  the  saving 
clause  referred  to,  and  the  right  of  action  is 
preserved  to  the  assignee  for  a  year  after  tlie 
failure  ot  the  action,  the  same  as  it  would 
have  been  to  the  payee  of  the  notes.  Mc- 
•U'liirt  V.  McKee,  6  Knn.  412;  Shively  v.  Bee- 
son,  24  Kan.  352;  Thornburgh  v.  Cole,  27 
Kan.  490.  Nor  was  their  right  affected  by  the 
fact  that  other  parties  were  also  defendants 
In  the  first  action.  The  two  actions,  al- 
tliough  not  identical  in  form,  were  sub-stau- 
tlally  alike,  and  In  each  case  a  personal  Judg- 
ment was  sought  upon  the  notes,  and  upon 
similar  grounds  of  liability,  so  far  as  the  de- 
fendants are  concerned.  Iliatt  t.  Auld,  11 
Kan.  17C. 

The  final  contention  is  that  the  payment  of 
the  coupon  notes  by  tlie  Farmers'  Loan  & 
Trust  Company  to  Waitt,  the  holder  of  the 
same,  was  an  extinguishment  of  the  debt,  and 
released  the  defendants  from  liability.    When 


the  coupon  notes  became  doe  they  were  not 
paid  by  the  defendants;  the  company,  as 
guarantor,  was  Liable  for  their  payment;  and 
to  meet  this  lequiremenl;  and  to  protect  Its 
second  mortgage,  money  for  the  payment  of 
the  same  was  advanced  by  it  in  accordance 
with  its  custom.  It  was  not  a  mere  inter- 
meddling stranger,  but,  being  a  surety  who 
had  paid  the  debt  of  its  principal,  it  was  en 
titled  to  recover  the  amount  paid  from  the 
principal.  Having  advanced  the  money  and 
taken  up  the  paper,  the  company  was  enti- 
tled to  all  the  rights  and  remedies  of  the 
assignor  against  the  defendants.  Although 
there  Is  a  contention  to  the  contrary,  we  think 
the  petition  in  error  sufficiently  points  out  the 
errors  complained  of,  and  for  these  errors  the 
Judgments  of  the  district  court  and  of  the 
lourt  of  appeals  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  Judp 
meut  in  favor  of  the  plaintiff  for  the  amoun 
claimed.    All  the  Justices  concurring. 


(«2  Kan.  198) 
CITY  OF  KANSAS  aTY  et  aL  t.  GRAY 
et  al. 

(Supreme  Court  of  Kansas.    July  7,  lOCO.) 

PUBLIC    IMPROVEMEKTS— PETITION— SOFFI- 
CIE.NOY— ASSESS.\iENT. 

1.  A  petition  for  poviiig  one  of  the  avenues 
of  a  city  of  tlie  first  class  was  pi-escntcd  to  the 
mayor  and  council  nndt-r  the  provisions  of  sih;- 
tinn  171,  c.  aa.  of  the  General  Statutes  of  lStl7. 
Property  having  a  frontage  on  the  avenue  was 
signed  for  thus:  "The  City  of  Kansns  City, 
Kansas,  K.  L.  Marshman,  Mayor,  400  feet." 
Said  property  was  in  fact  public  ground,  known 
as  "Huron  Place,"  the  fee  title  of  which  was 
in  the  county.  Without  this  400  feet  the  pe- 
tition would  have  been  insufficient  to  confer 
jurisdiction  upon  the  mayor  and  council  to  or- 
der the  improvement.  Held,  that  as  the  peti- 
tion did  not  disclose  that  said  property,  having 
a  frontage  of  400  feet  on  the  avenue  to  be 
paved,  was  not  owned  by  the  city,  after  the 
petition  had  been  granted  and  spread  upon  the 
journal  of  the  council,  and  after  SO  days  had 
elapsed  from  the  time  the  amount  of  the  as- 
sessment due  on  each  lot  for  the  cost  of  the 
paving  had  been  ascertained,  an  action  brought 
to  enjoin  the  collection  of  the  assessment  was 
bari-ed  by  the  provisions  of  seotion  212,  c.  32, 
of  the  General  Statutes  of  1897.  City  of  Kan- 
sas City  V.  Kimball,  5tJ  Pac.  7&  60  Kan.  224, 
followed. 

2.  An  estimate  of  the  city  engineep  of  the 
cost  of  the  pavinK,  being  one  of  the  stops  in 
the  assesBment  proceedings  following  the  grant- 
ing of  the  petition,  is  not  open  to  attack  for 
want  of  detail  after  the  period  ot  liniitntion 
prescribed  by  statute  above  cited  has  elapsed. 

Doster,  O.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   W.  G.  Holt,  Judge. 

Action  by  R.  AI.  Gray  and  others  against 
the  city  of  Kansas'  City  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Reversed. 

This  was  an  action  commenced  In  the 
court  of  common  pleas  of  Wyandotte  county 
by  R.  M.  Gray  and  14  others,  owners  of 
property  abutting  on  Ann  avenue,  in  Kansas 
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Olty,  Kan.,  against  tbe  city,  the  city  clerk, 
county  clerk,  and  county  treasurer,  to  m- 
joln  the  collection  of  certain  special  assess- 
ments levied  against  their  real  estate  for  the 
purpose  of  paving  Ann  avenue  from  Sixth 
to  Tenth  street  The  petition,  when  grant- 
ed, spread  npon  the  Journal  of  the  council, 
and  acted  upon,  was  as  follows: 

Petition  for  Improvement:  "To  the  Hon- 
orable Mayor  and  Councllmen  of  the  City  of 
Kansas  City,  Kansas:  We,  the  undersigned 
resident  property  owners,  owning  real  es- 
tate described  opposite  our  names,  would 
most  respectfully  petition  your  honorable 
body  to  curb  with  artificial  stone,  and  pave 
with  vitrified  brick  (Diamond  brand),  90  feet 
wide,  on  a  four-inch  concrete  foundation, 
with  Portland  cement  grouting,  Ann  avenue, 
from  Sixth  to  Tenth  streets,  said  pavement 
not  to  cost  to  exceed  fi.30  per  square  yard, 
at  the  cost  of  the  owners  of  the  land  liable 
for  the  cost  thereof,  as  provided  by  law: 


ed  spread  on  the  Journal  September  2lBt,  1807. 
Journal  O,  page  105." 

Thereafter  a  declaratory  resolutioa  wa» 
adopted  by  the  mayor  and  council,  as  follows: 

"Be  it  resolved  by  the  mayor  and  council- 
men  of  the  city  of  Kansas  City:  That  it  is 
hereby  declared  to  be  necessary  to  curb  with 
artinclal  stone,  and  pave  with  vitrified  brick. 
Diamond  brand,  thirty  feet  wide,  on  a  four- 
Inch  concrete  foundation,  with  Portland  ce- 
ment grouting,  Ann  avenue,  from  Sixth  to 
Tenth  streets  in  the  city  of  Kansas  City:  said 
pavement  not  to  exceed  In  cost  ^1.30  per 
square  yard;  all  at  the  cost  of  the  owners  of 
the  land  liable  for  the  cost  thereof,  as  provid- 
ed by  law.  Adopted  in  council  Sept.  21,  1807. 
Geo.  B.  Yeager,  City  Clerk.  (First  pubUshed 
Sept.  24,  1897.    K.  C.  Gazette.)" 

The  estimate  of  the  engineer,  submitted  to 
the  council  before  the  contract  for  the  pav- 
ing was  awarded,  is  as  follows: 

"City  Engineer's  Office.    Kansaa  City,  Oct. 


Name*.                                                    Lot.  Block. 

U.  A.  RindiM ........ ....  I*.  M  ISO 

Sar.llniR  Barker Sl,«  10 

3.   H.  ]>n«leT 4S.4S.47.eit.or4S  JM 

I,lule  F.  Harr.non -....   41.  4i  IS* 

K.  M.  UnviM 17.18  ir.l 

tieorm  Mack It  161 

Frank  Bltteroinn -.  S.  7  14'* 

Wm .  Thorn  pxon...™ 14  IBl 

Wm.  Thompson it.  It.  part  M  ISO 

It.  J.  Thumpfoo ».» 14  151 

Sara  Packer 11  161 

Board  of  Rdnr-stlon  ot  Kanias  City,  Kansaa,  by  W.  E. 

Barnhart.  Prss H  parts  ISO 

Mrs.  if .  E.  Wldeaer 60  4  W.  20  ft.  61  las 

L.  A.  Chapman t>  &  W.  H  or  40  IW 

Tlin  M'arran 16.  U  151 

Klttls  Colwrll »l.  M  161 

Jobs  J.  OmenoRcr. 1«,  17  148 

Urn.  K.  Oman»ger. 15,  7,  E.  U  of  17  16n 

Annie  M.  Pratt 4»,  7.  E.  1»  ft.  48  l:i» 

.  R.  (;.  Lonit »7.  8M  187 

W.  P.  Omen  g«r _........._ 14,  IB  no 

John  H.  Stndt 18.  E.  H  of  IT  160 

Ji.hn  H.  Rtndt,  Jr 7,  8  150 

John  CosfrroTS „ 

Caroline  Belakrr 1.  S,  8,  4,  B  148 

KRonas  City  UnlTemltj,  by  J.  P.  rb'ck.  Vice  Prea 4,  6,  «  187 

The  City  of  Kanaaa  City.  B.  !■.  UarabnaB,  llayor. 

Mat  Ida  Keency 87,  SS  188 

AdolphTrnesky ».  and  M  10  ISO 

O.  W.  Shepherd _ 40,  and  W.  V4  41  188 

Anna  Hatiier _....„..__......„ » -   10.20  151 

flnst  Trasky 2S.  24 


Addition. 
Nortbrnp  Part 


Old  City 
Northrnp'a  Part 

Kortbrap'a  Part 

Wyandotte  City 
Northrnp'a  Part 

Wyandotte  City 

*t  la 

M 

Northinp'a 


Northrnp'a 

Northrnp'a 


Front 
F. 
to 
26 

81 

60 

EO 
8S 
60 
26 
60 
26 
85 

160 
46 

87.50 
EO 
60 
50 

87.:o 

44 

60 
6« 

87.50 
(0 

125 

115 

40> 
60 

117.60 
87.50 
60 
50" 


Engineer's  certificate:  "State  of  Kansas, 
County  of  Wyandotte,  City  of  Kansas  City— 
IB.:  I,  Francis  House,  city  engineer,  do  here- 
by certify  that  the  within  petition  Is  signed 
by  the  owners  of  a  majority  of  the  front  feet 
owned  by  residents  abutting  on  Ann  avenue 
between  Sixth  and  Tenth  street.  Total  num- 
ber of  front  feet  so  owned,  S,520;  total  num- 
ber signed,  1,882.50;  majorlly,  445.  Francis 
House,  City  Engineer." 

Attorney's  certificate:  "State  of  Kansas, 
County  of  Wyandotte,  City  of  Kansas  City— 
88.:  I,  T.  A.  Pollock,  city  attorney,  do  here- 
by certify  that  the  within  petition  is  in  due 
and  legal  form,  and  is  signed  by  the  parties 
having  a  legal  right  to  sign  for  the  property 
set  opposite  their  names,  as  shown  by  ab- 
stracts furnished  by  the  city  abstracters.  X. 
A.  Pollock,  City  Attorney." 

Indorsed  on  back  of  petition:  "Petition  to 
curb  and  pave  Ann  avenue  between  Sixth 
street  and  Tenth  street    Granted  and  order- 


10, 1897.  To  the  Honorable  Mayor  and  Coun- 
cllmen of  the  City  of  Kansas  City:  I  here- 
with submit  the  following  estimate  for  pav- 
ing with  vitrified  brick  and  curbing  Ann 
avenue  from  Sixth  to  Tenth  street: 

KIndot    Sq.Tard       Estlraat* 
Work.      Pavlns.         ot  Coat. 
10,000  f].80 


I-ln.Ft.       Total. 
Curbing;.   Dol.    Cti. 
(18,180  00 


"I,  Francis  House,  city  engineer,  do  solemn- 
ly swear  that  the  above  estimate  is  true  and 
correct,  to  the  best  of  my  knowledge.  Fran- 
cis House,  City  Engineer. 

"Subscribed  and  sworn  to  before  me  this 
19th  day  of  October,  1897.  Geo,  E.  Yeager, 
City  Clerk.    [Seal.]" 

Part  of  the  facts  incorporated  In  an  agreed 
statement  made  between  the  parties  contain- 
ed the  following:  "(9)  •  •  •  That  thtt 
above-entitled  action  was  not  commenced  un- 
til more  than  thirty  days  after  the  time  when 
the  amount  of  the  assessments  complained 
of  by  the  several  plalntiSs  was  ascertained. 
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levied,  and  fixed  b7  ordinance  of  the  city  of 
Kansas  City,  Kansas,  duly  enacted  and  pub- 
lished as  provided  by  law." 

It  la  alleged  In  the  petition  upon  -which  this 
case  was  tried  that  the  petition  to  the  mayor 
and  council,  above  set  out,  was  not  signed 
by  the  owners  of  a  majority  of  the  front  feet, 
owned  by  residents  of  said  city,  fronting  or 
abutting  on  Ann  avenue  from  Sixth  to  Tenth 
street,  and  the  same  was  invalid  and  insuffi- 
cient to  confer  jurisdiction  upon  the  mayor 
and  conncUmen  to  make  said  improvement; 
that  the  estimate  was  not  in  detail,  as  requir- 
ed by  law.  The  city  pleaded,  among  other 
things,  the  I-iO-days  statute  of  limitations. 
Under  the  agreed  statement  of  facts,  the  only 
questions  submitted  to  the  trial  court  related 
to  the  sufficiency  of  the  petition  of  property 
owners  asking  for  said  paving,  and  the  valid- 
ity of  the  estimate  made  by  the  city  engineer, 
and  the  controversy  was  restricted  to  these 
two  propositions.  The  court  below  sustained 
the  contention  of  defendants  In  error,  and  a 
decree  was  entered  perpetually  enjoining  the 
collection  of  said  special  assessment  taxes 
levied  for  paving,  and  charged  against  the 
real  estate  of  the  plaintiffs  below.  The  city 
of  Kansas  City,  Kan.,  baa  brought  the  case 
here  for  review. 

T.  A.  Pollock,  City  Attorney,  and  F.  D. 
Hutchings,  City  Counselor,  for  plaintiffs  in 
error.  K.  S.  Earhart  and  J,  O.  Rankin,  for 
defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  There 
is  nothing  in  the  record  before  us  which  dis- 
tinguishes this  case  from  that  of  City  of 
Kansas  City  y.  Kimball,  60  Kan.  224,  56 
Pac.  78.  So  far  as  the  petition  to  the  mayor 
and  council  is  concerned,  it  shows  a  con- 
formity to  the  provisions  of  section  171, 
c.  32,  of  the  General  Statutes  of  1897.  There 
Is  a  certificate  by  the  city  engineer  (to  which 
officer  we  presume  the  petition  was  submit- 
ted) stating  that  the  same  is  signed  by  the 
owners  of  a  majority  of  the  front  feet, 
owned  by  residents,  abutting  on  Ann  ave- 
nue between  Sixth  and  Tenth  streets,  and  a 
further  certificate  by  the  city  attorney  show- 
ing that  the  petition  is  signed  by  the  par- 
ties having  a  legal  right  to  sign  for  the 
property  set  opposite  their  names,  as  shown 
by  abstracts  furnished  by  the  city  abstract- 
ers. These  certificates,  with  the  petition, 
were  before  the  council  when  the  prayer 
of  the  property  owners  was  granted.  The 
certificate  of  the  engineer  shows  the  total 
number  of  front  feet  owned  by  resident 
property  owners  to  be  3,520;  total  number 
signinjf,  1,082.50;  majority,  445.  There  is 
error  in  this  calculation,  in  that  the  major- 
ity should  be  222,50. 

The  principal  attack  made  on  the  validity 
Of  the  petition  for  paving  is  based  upon  the 
fact  that  Huron  Place,  having  a  frontage 
of  400  feet  on  the  avenue  to  be  paved,  w^as 
dedicated  for  public  purposes  on  September 
28,  1859,  and  that  the  mayor,  representing 


the  city,  was  wltbont  aathorlty  to  Join  with 
the  other  petitioners.  It  will  be  seen  that 
the  400  feet  signed  for  by  the  mayor  does 
not  appear,  upon  the  face  of  the  petition,  to 
be  the  property  known  as  "Huron  Place." 
This  fact  was  shown  by  evidence  aliunde 
the  petition  to  the  council.  We  are  con- 
cerned here  only  with  the  question  whether 
the  petition  to  the  council  praying  for  the 
improvement  contained  evidence  on  its  face 
showing  tliat  it  did  not  conform  to  the  stat- 
ute requiring  that  the  same  must  be  signed 
by  the  resident  owners  of  a  majority  of 
the  feet  fronting,  abutting  upon  said  street 
to  be  improved.  In  City  of  Kansas  City  v. 
Kimball,  supra,  Mr.  Chief  Jastice  Doster, 
speaking  for  the  court,  said:  "The  defend- 
ants In  error  not  having  commenced  their 
action  within  the  statutory  period,  the  re- 
maining questions  are  easy  of  disposal.  The 
law  did  not  require  the  petition  to  the  mayor 
and  council  for  the  making  of  the  improve- 
ments in  question  to  show  upon  its  face  that 
it  was  signed  by  the  resident  owners  of  a 
majority  of  the  front  feet  to  be  paved.  City 
of  Argentine  v.  Simmons,  54  Kan.  700,  39 
Pac.  lai.  The  fact,  If  it  were  such,  Jhat 
the  resident  owners  of  a  majority  of  the 
front  feet  did  not  In  reality  sign  the  peti- 
tion, did  not  appear  upon  it  or  upon  other 
procee<1ings.  Upon  the  face  of  the  petition 
and  other  proceedings,  nonconformity  to  the 
law  did  not  appear.  In  such  cases  the  va- 
lidity of  the  assessment  cannot  be  chal- 
lenged beyond  the  limited  period  allowed  by 
the  statute  for  so  doing.  Doran  y.  Barnes, 
54  Kan.  238,  38  Pac.  300."  It  Is  true  that 
If  the  400  feet  frontage  of  Huron  Place  be 
deducted,  the  petition  lacks  177.50  feet  of 
containing  a  majority  of  the  front  feet 
owned  by  residents  of  the  city,  but  inquiry 
into  this  question  cannot  be  made  after  the 
statute  of  limitations  has  barred  the  right 
to  attack  the  validity  of  the  assessment. 
It  would  be  a  matter  of  doubt.  If  the  peti- 
tion for  the  Improvement  showed  upon  its 
face  that  the  property  represented  by  the 
mayor  was  In  fact  Huron  Place,  the  legal 
title  to  which  is  in  the  county,  whether 
jurisdiction  had  been  conferred  upon  the 
mayor  and  council  to  order  the  paving  done, 
and  contract  therefor,  at  the  expense  of  the 
property  owners.  Conforming,  however,  to 
the  rule  laid  down  in  the  case  quoted  from, 
we  are  not  at  liberty  to  hold  that  the  400 
feet  appearing  tliercon  in  the  name  of  the 
city  is  the  tract  of  land  known  as  "Huron 
Place,"  and  that  the  mayor  was  without 
power  to  sign  therefor.  We  must  look  at 
the  face  of  the  petition.  A  city  can  take 
and  bold  a  fee-simple  title  to  real  estate 
when  the  same  Is  necessary  for  manicipal 
purposes,  and  the  petition  to  the  council  ask- 
ing for  this  improvement  does  not  disclose 
that  the  property  signed  for  by  the  mayor 
was  not  so  held.  In  Doran  v.  Barnes,  54 
Kan.  238-241,  38  Pac.  300.  301,  which  was 
a  case  involving  the  levy  of  a  paving  tax 
in  the  city  of  Wichita,  and  the  validity  of 
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a  petition  therefor,  the  court  said:  'The 
mayor  and  council  examined  the  petition. 
Upon  the  hearing  thereof,  they  found  that 
it  was  signed  by  the  owners  of  a  majority 
of  the  abutting  front  feet,  even  after  omit- 
ting one  hundred  feet  therefrom.  With  this 
omission,  there  was  3,39S  feet  represented. 
They  ordered  the  petition  spread  upon  the 
journal.  At  the  time  the  amount  due  on 
each  lot  or  piece  of  ground  liable  for  the 
assessment  was  ascertained,  all  the  proceed- 
ings relating  to  the  paving  and  assessment 
were  apparently  regular  and  valid.  We  are, 
therefore,  of  the  opinion  that  paragraph  590, 
Gen.  St.  1S89.  Is  applicable,  and  that  this 
action  ought  to  have  been  commenced  in  the 
court  below  within  thirty  days  from  the 
time  the  amount  of  the  assessment  was 
ascertained."  That  some  of  the  petitioners 
were  nonresidents  is  not  available  to  the 
plaintiffs  tielow  after  the  statute  of  limita- 
tions hud  run,  such  fact  not  appearing  upon 
the  face  of  the  petition  to  the  council  The 
estimate  of  the  engineer,  In  our  Judgment, 
was  Bufilciently  detailed  to  meet  the  require- 
ments of  the  statute.  It  contained  the  num- 
ber of  square  yards,  the  cost  per  square 
yard,  and  the  total  cost.  The  objection 
urged  against  the  estimate  Is  that  there  is 
no  specification  whether  one  or  more  layers 
of  brick  are  to  be  used,  and  that  there  Is 
no  apportionment  as  to  how  much  is  charge- 
able to  the  abutting  property  or  to  the  city 
at  large.  In  the  case  of  Olsson  v.  City  of 
Topeka,  42  Kan.  709.  21  Pac.  219,  the  city 
proposed  to  pave  a  street  with  stone  and 
asphalt,  and  the  estimate  made  by  the  en- 
gineer of  the  cost  of  the  improvements  was 
as  follows:  "Paving  2,633  square  yards,  at 
$2.85  per  square  yard,  $7,604.05."  This  was 
held  to  be  in  sufficient  detail,  and  it  corre 
sponds  substantially  with  the  estimate  Ii 
the  case  at  bar.  The  statute  does  not  re- 
quire the  estimate  to  state  the  amount 
chargeable  to  the  city  at  large. 

Furthermore,  we  think  that  section  212, 
c.  32,  of  the  -General  Statutes  of  1897,  pro- 
viding that  no  suit  to  set  aside  special  as- 
sessments, or  enjoin  the  making  of  the  same, 
shall  be  brought  after  the  expiration  of  30 
days  from  the  time  the  amount  due  on  each 
lot  liable  for  such  assessment  Is  ascertained, 
does  not  permit  an  Inquiry  Into  the  question 
whether  the  estimate  In  this  case  is  or  Is 
not  sufficiently  detailed  after  that  period. 
The  suit  to  enjoin  the  collection  of  the  as- 
sessments was  commenced  more  than  30 
days  from  the  time  the  amount  due  for  the 
paring  on  each  lot  was  ascertained.  The 
estimate  of  the  engineer  was  one  of  the  steps 
In  the  assessment  proceedings  which  follow- 
ed the  granting  of  the  petition  of  property 
owners  presented  to  the  mayor  and  council, 
and,  if  insufficient.  It  was  shielded  from  at- 
tack by  said  statute  after  the  30  days  had 
run.  The  question  first  to  be  determined  in 
this  case  Is  whether  the  mayor  and  council 
obtained  Jurisdiction  by  a  petition,  regular 
upon  its  face,  showing  from  Its  recitals  that 


the  requisite  nnmber  of  resident  property 
owners  Joined  in  the  request  for  the  im- 
provement This  appearing,  a  defective  es- 
timate made  by  the  city  engineer,  which,  un- 
der the  provisions  of  the  statute,  seems  to  be 
required  for  the  Information  of  the  munici- 
pal authorities,  cannot  be  shown  to  defeat 
the  power  to  make  the  Improvement  after 
the  time  permitted  by  law  to  begin  an  ac- 
tion therefor  has  expired.  It  seems  proba- 
ble that,  had  an  action  been  commenced  In 
time,  the  property  owners  complaining  of 
this  assessment  could  have  defeated  the 
same;  for  then  the  range  of  their  attack 
would  have  been  much  wider,  and  not  con- 
fined to  such  narrow  limits.  Having  waited 
too  long,  they  are  not  now  In  a  position  to 
obtain  relief.  The  Judgment  of  the  court 
below  will  be  reversed,  and  a  new  trial 
granted. 

JOHNSTON,  J.,  concurring. 

DOSTBR,  C.  J.  I  dissent  from  the  first 
paragraph  of  the  foregoing  syllabus  and  the 
corresponding  portion  of  the  opinion.  I  ad- 
here to  the  decision  made  in  City  of  Kansas 
City  V.  Kimball,  60  Kan.  224,  56  Pac.  78,  but 
I  deny  the  applicability  of  that  case  to  the 
facts  of  this  one.  The  face  of  the  petition 
upon  which  the  mayor  and  council  took  ac- 
tion In  this  case  did  not  fall  to  show  noncon- 
formity to  the  law,  but,  on  the  other  hand. 
It  affirmatively  showed  nonconformity  to  It. 
The  law  requires  the  petition  to  be  signed 
by  "resident  owners."  Only  by  conceiving 
Kansas  City  aa  a  resident  owner  of  400  feet 
of  the  property  fronting  on  the  street  to  be 
paved  can  the  petition  be  upheld  as  not  af- 
firmatively showing  nonconformity  to  the 
law.  Of  course,  a  city  can  be  an  owner  of 
property  within  its  own  limits;  and,  for  the 
purposes  of  the  case  In  hand,  we  will  say 
that  the  mayor  and  council  were  at  liberty 
to  regard  It  as  the  owner  of  the  400  feet  in 
question,  althon^  the  fact  of  ownership 
was  in  reality  otherwise,  as  subsequently 
proved.  They  could  not,  however,  regard  It 
as  a  "resident  owner,"  because  that  term,  as 
used  in  the  statute  under  consideration, 
means  natural  persons  residing  in  the  city, 
and  perhaps  private  corporations  domiciled 
there.  I  say  this  because  the  Incongruity 
of  classifying  a  sovereignty,  for  purposes  of 
taxation,  as  among  the  residents  of  its  own 
territorial  limits,  is  too  great  to  admit  of 
the  idea  entertained  by  the  majority  of  the 
court.  If  a  city  is  a  resident  owner  within 
its  own  limits,  and  hence  qualified  to  sign 
a  petition  for  the  making  of  street  Improve- 
ments, It  follows  that  all  the  regulations  as 
to  the  making  and  collection  of  the  assess- 
ments to  pay  for  the  Improvements  apply  to 
it,  as  to  private  Individuals,  unle.ss  the  stat- 
ute ei.sewhere  provides  a  different  rule.  The 
statute,  however,  makes  no  different  provi- 
sion as  to  It  In  relation  to  such  matter. 
Again,  If  a  city,  for  the  purposes  of  a  peti- 
tion for  street  Improvements,  is  a  resident 
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owner,  within  Its  own  limits,  we  have  the 
anomalous  spectacle  of  a  monlclpality  peti- 
tioning Itself  to  make  a  municipal  Improye- 
ment  whereby  taxes  upon  Its  own  property 
may  be  Imposed,  and  for  the  nonpayment  of 
which  taxes  such  property  may  be  sold  and 
conveyed  away  from  It.  Again,  the  very 
statute  which  authorizes  the  making  of  the 
Improvement  upon  the  petition  of  resident 
owners  authorizes  such  owners  to  remon- 
strate to  the  mayor  and  council  against  the 
making  of  the  Improvement,  and  also  au- 
thorizes the  mayor  and  council  to  consider 
and  determine  whether  the  Improvement  pe- 
titioned for  Is  necessary  to  be  made.  Now, 
snppose  the  petition  in  this  case  had  been 
signed  by  natural  persons  only,  and  that  the 
city  bad  Joined  with  others  In  a  remon- 
strance against  the  making  of  the  Improve- 
ment, as,  upon  the  theory  of  Its  being  a  resi- 
dent owner,  it  had  the  right  to  do;  we 
would  have  been  treated  to  the  equally 
anomalous  spectacle  of  a  city  normally  re- 
monstrating to  Itself  against  the  proiXMed 
action  by  Itself,  and  gravely  considering  its 
own  remonstrance  along  with  that  of  others 
in  order  to  determine  the  action  which  it  It- 
self should  take.  The  fact  is,  the  statute 
contemplates  the  making  of  street  improve- 
ments upon  the  petition,  or  the  refusal  to 
make  them  upon  the  remonstrance,  of  those 
who  are  the  subjects  of  municipal  authority, 
—those  whose  property  may  be  taken  in  in- 
vltum  to  pay  for  the  Improvement  if  made, 
or  may  go  unburdened  if  not  made;  and  It 
does  not  contemplate  the  sovereignty  which 
Itself  determines  the  necessity  for  making 
of  the  improvement,  and  which  levies  and 
collects  the  taxes  to  pay  for  it  If  made, 
Joining  with  private  individuals  in  setting  In 
motion  that  machinery  of  the  law  which 
eventuates  in  the  action  taken.  The  precise 
question  here  Involved  was  determined  In 
accordance  with  the  views  above  expressed 
In  City  of  Atlanta  v.  Smith,  99  Oa.  462,  27 
S.  B.  696,  and  I  think  that  the  decision  in 
that  case  is  a  sound  precedent  to  follow. 


(U  Kan.  175) 

ALLEN  et  al.  t.  HOPKINS  et  al. 

(Supreme  Court  of  Kansas.    July  7,  1900.) 

ABSTRACTS  OF  TITLE  —  OFFICER  —  TITLE  OF 
ACT  —  PRIVITY  OF  CONTRACT  —  BOND  OF 
CORPORATION  — CONSTRUCTION  —  UABIUTY 
OP  SURETIES. 

1.  Chapter  1,  Laws  1889.  "An  act  for  the  pro- 
tection of  the  records  of  the  several  counties  of 
the  state  of  Kansas,  and  regulating  the  busi- 
ness o{  abstracting  in  relation  thereto,"  does 
not  create  the  business  of  abstracting  into  a 
public  office,  nor  constitute  the  abstractor  a 
public  officer. 

2.  The  words  "In  relation  thereto,"  constitut- 
ing the  final  clause  in  the  title  to  the  above- 
mentjoned  act,  are  meaningless.  Their  use  was 
a  legislative  inadvertence,  and  they  should  be 
eliminated  in  reading  and  construing  the  title 
to  the  act. 

3.  The  above-mentioned  act  does  not  contain 
more  than  one  subject,  and  the  title  to  it,  with 
the  above-quoted  meaningless  dause  eliminat- 
ed, clearly  expresses  a  single  subject,  and  is 


therefore  not  repugnant  to  article  2;  1 16k  of  tb« 

constitution. 

4.  Findings  of  the  jury  quoted  in  the  opinion, 
and  held  to  show  privity  of  contract  between 
the  parties. 

5.  A  bond  re|qnired  by  statute  for  purposes  of 
public  indemnity  was  given  by  a  partnership 
composed  of  two  members,  the  style  of  which 
was,  "The  Boyden  Abstract  Company."  The 
body  of  the  bond  designated  the  partnership  by 
snch  name  and  style,  and  it  was  signed  in  the 
same  way.  The  partnership  was  also  desig- 
nated both  in  the  body  of  the  bond  and  by  its 
signature  as  "principal."  One  of  the  partners 
signed  the  firm  name  to  the  bond  by  himself  as 
"president,"  and  the  other  attested  it  as  "sec- 
retaty."  They  both  signed  their  individual 
names  to  the  bond,  but  in  the  body  of  it  dedg- 
nated  themselves  as  "sureties."  Beld,  that 
such  instrument  puri>orted  upon  its  face  to  be 
the  bond  of  a  corporation,  and  not  of  a  part- 
nership, and  the  matters  above  mentioned  to 
be  in  the  nature  of  recitals  of  the  character  of 
the  obligation  as  a  corporation  bond,  and  that 
persons,  not  members  of  the  partnership,  who 
signed  themselves  as  sureties  on  the  bond,  are 
estopped  to  deny  the  truth  of  the  recitals. 

C.  Sureties  liable  on  the  bond  of  an  abstract- 
or of  titles,  to  a  purchaser  of  land,  for  the 
omission  from  the  abstract  of  an  outstanding 
mortgage  on  the  land,  are  not  discharged  by  an 
extension  of  time  granted  by  the  vendee  to 
the  vendor  to  make  good  his  covenants  of  war- 
ranty against  incumbrances  contained  in  his 
deed. 

(SyUabus  by  the  Oourt) 

Error  from  district  court,  Reno  county:  U> 
P.  Simpson,  Judge. 

Action  by  Daniel  T.  Hopkins  and  othera 
against  F.  S.  Allen  and  others.  Judgment  for 
plaintiffs.    Defendants  appeal.    Affirmed. 

Leland  &  Harris  and  Madden  &  Bnckman. 
for  plaintiffs  in  error.  O.  P.  Alkman,  John 
D.  MiUiken,  H.  Whiteside,  and  Hamilton  ft. 
Leydig,  for  defendants  in  error. 


DOSTER,  C.  J.  This  was  an  action  npon  a 
bond,  required  by  statute,  of  a  firm  of  persons 
engaged  in  the  business  of  making  abstracts 
of  real-estate  titles.  A  verdict  and  Judgment 
were  rendered  for  the  plaintiffs,  to  reverse 
which  the  defendants  liave  prosecuted  error- 
to  this  court 

The  first  claim  of  error  Involves  a  qaes- 
tion  of  Jurisdiction,  under  the  statute,  over 
the  defendants;  and  the  second  one  involves 
the  construction  of  the  statute,  and  the  appli- 
cation of  a  constitutional  provision  to  it.  The- 
act  In  question  Is  chapter  1,  Laws  1889.  In 
order  to  a  consideration  of  the  claims  of  error 
mentioned,  the  title  and  first  section  of  the- 
act  are  quoted,  and  a  summary  of  other  sec- 
tions given. 

"An  act  tor  the  protection  of  the  records  <^ 
the  several  counties  of  the  state  of  Kan- 
sas, and  regulating  the  business  of  ab- 
stracting in  relation  thereto. 
"Section  1.  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  engage  in  the  busi- 
ness of  abstracting,  or  make  abstracts  of  title- 
to  real  estate  in  any  of  the  counties  of  the 
state  of  Kansas,  without  first  having  execut- 
ed and  filed  with  the  clerk  of  the  county  In 
which  said  person,  firm  or  corporation  intends 
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to  engage  In  the  business  of  abstracting,  a 
bond,  to  be  approved  by  the  board  of  county 
commissioners  of  said  county,  with  three  or 
more  good  and  sufficient  sureties.  In  the  penal 
sam  of  five  thousand  dollars,  conditioned  that 
they  win  properly  demean  themselves  In  the 
business  of  abstracting,  and  will  in  no  way 
mutilate,  deface  or  destroy  any  of  the  records 
of  the  several  county  offices  to  which  they 
may  have  access,  and  that  they  will  not  In 
any  way  Interfere  with,  hinder  or  delay  the 
several  county  officers  in  the  discharge  of 
their  duties  while  using  said  records  in  the 
prosecution  of  said'  business  of  abstracting: 
provided,  however,  that  the  records  shall  in 
no  case  be  taken  from  the  county  office  to 
which  they  belong.  The  person,  firm  or  cor- 
poration who  shall  execnte  and  file  said  bond 
of  five  thousand  dollars  for  said  purpose,  shall 
be  liable  on  said  bond:  First,  to  the  state  of 
Kansas;  second,  to  any  person  who  shall  be 
In  any  way  damaged  by  any  mutilation,  In- 
jury or  destruction  of  any  record  or  records 
of  the  several  cotmty  offices  to  which  he  or 
they  may  have  access,  to  the  amount  of  dam- 
age actually  done  said  person;  and  third,  said 
person,  firm  or  cMporation  shall  be  liable  on 
•said  bond  to  any  person  or  persons  for  whom 
he  or  they  may  compile,  make  or  furnish  ab- 
stracts of  title,  to  the  amount  of  damage  done 
to  said  person  or  persons  by  any  Incomplete- 
ness, imperfection  or  error  made  by  said  per- 
son. Arm  or  corporation  In  compiling  said  ab- 
stract. And  the  tiling  of  said  bond  shall  be  a 
guaranty  of  the  good  faith  and  responsibility 
of  said  person,  firm  or  corporation  engaged 
In  said  business  of  abstracting." 

Section  2  provides  that,  upon  the  filing  of 
the  bond  required  by  section  1,  the  abstract- 
ors shall  have  access  to  the  various  county 
records,  under  the  supervision,  however,  of 
the  county  officers  having  the  custody  of  such 
records,  and  that,  while  using  the  records  for 
their  purposes,  such  abstractors  shall  be  un- 
der the  same  obligation  as  the  officers  them- 
.  selves  to  protect  and  preserve  them,  and  shall 
be  subject  to  the  same  penalties  as  those  to 
which  the  officers  are  subject  for  a  violation 
of  duty  in  respect  to  their  care.  Section  3 
IMCovldes  that  no  one  shall  engage  in  the  busi- 
ness of  abstracting  without  first  executing 
and  filing  the  bond  required  by  section  1,  and 
that  all  persons  who  engage  In  the  business 
of  abstracting  without  having  first  executed 
and  filed  the  bond  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  refused  the  use 
of  the  county  records.  Section  4  provides 
that  county  officers  who  refuse  the  use  of 
their  records  to  abstractors  who  have  given 
the  required  bond  shall  be  deemed  guilty  of  a 
misdemeanor. 

The  Ixind  sued  upon  was  given  by  a  firm  of 
abstractors  in  Butler  county,  and,  as  required 
by  statute,  was  approved  by  the  board  of  com- 
missioners of  that  county.  The  suit,  howev- 
er, was  brought  In  Reno  county.  Objection 
was  made  to  the  jurisdiction  of  the  court  in 
Reno  county   upon   the  ground   that  actions 


npon  bonds  given  under  the  above-quoted 
statute  are  not  transitory,  but  are  local  to 
the  county  where  the  bond  is  filed  and  ap- 
proved. This  claim  Is  predicated  upon  the 
theory  that  the  statute  creates  the  business  of 
abstracting  Into  a  public  office,  and  makes 
the  abstractor  a  public  officer,  and  the  bond 
given  by  him  an  official  bond.  If  this  claim 
be  correct,  the  action  was  local  to  Butler 
county,  because  the  Civil  Code  (Gen.  St.  1897, 
C.  95,  §  44)  provides  that  actions  upon  official 
bonds  and  actions  against  public  officers  for 
acts  done  by  them  by  virtue  of  or  under  color 
of  their  offices,  or  for  a  neglect  of  their  official 
duties,  shall  be  brought  In  the  county  where 
the  cause  of  action,  or  some  part  of  It,  arose. 
Neither  the  cause  of  action  sued  upon,  nor 
any  part  of  It,  arose  In  Reno  county.  The 
claim  of  lack  of  jurisdiction,  however.  Is  on- 
founded.  The  statute  does  not  create  the 
business  of  abstracting  land  titles  Into  a  pub- 
lic office,  nor  make  the  abstractor  a  public 
officer.  It  only  confers  upon  abstractors  a 
right  of  access  to  the  public  records,  and  this 
It  does  for  the  private  benefit  and  advantage 
of  the  abstractor,  and  It  requires  of  him 
security  to  the  public  against  the  loss  or  mu- 
tilation of  the  records,  and  security  to  Individ- 
uals for  whom  he  undertakes  to  compile  ab- 
stracts. He  performs  no  public  duty.  He 
occupies  no  position  of  public  trust.  He  Is 
simply  required  to  abstain  from  acts  of  Injury 
to  the  public  while  pursuing  his  private  busi- 
ness vocation,  and  to  Indemnify  private  indi- 
viduals who  suffer  loss  on  account  of  his 
wrongful  or  negligent  acts. 

Under  the  second  claim  of  error,  It  Is  con- 
tended that  the  act  in  question  contains  two 
subjects,  or  that  if  it  does  not  contain  two 
subjects,  but  only  one,  such  single  subject  Is 
not  clearly  expressed  in  its  title,  and  is  there- 
fore violative  of  article  2,  i  16,  of  the  constl- 
tntlon.  One  of  these  distinct  subjects,  It  Is 
said,  is  the  protection  of  the  public  against 
Interference  by  abstractors  with  the  work  of 
the  county  officers,  and  against  the  mutilation 
or  destruction  of  the  county  records.  The 
other  subject,  it  Is  said,  is  the  protection  of 
private  Individuals  against  loss  caused  by 
errors  or  incompleteness  in  compiling  ab- 
stracts. This  contention  Is  not  sound.  There 
Is  but  one  single  subject  contained  In  the  act, 
to  wit,  the  subject  of  abstracting  from  the 
county  records,  and  the  liability  of  those  who 
pursue  abstracting  as  a  business.  The  gen- 
eral subject  of  the  act  is  the  liability  of  ab- 
stractors. The  specific  topics  of  this  general 
subject  are:  First,  liability  in  the  use  of  the 
records,  etc.;  and,  second,  liability  for  errors 
and  Imperfections  of  abstracts  when  made. 
Every  one,  in  the  pursuit  of  a  business  voca- 
tion, takes  on  relations  both  to  the  public  and 
to  private  individuals,  and  becomes  liable  both 
to  the  public  and  to  private  individuals  as  he 
may  fail  in  the  discharge  of  his  duty  to  one  or 
to  the  other.  This  duality  of  relationship, 
however,  does  not  beget  the  necessity  of  sopa- 
rate  statutory  regulations.  In  such  case  there 
Is  an  integral  whole,  to  wit,  liability  In  the 
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conduct  of  the  bnslneoa,  of  wblch  liability  to 
the  public  and  liability  to  indlTlduals  are  the 
elements  or  parts. 

There  being,  therefore,  but  one  subject  In 
the  act,  the  queetlon  next  occurs,  is  that  sub- 
ject clearly  expressed  in  the  title?  The  title 
reads,  "An  act  for  the  protection  of  the  rec- 
ords of  the  several  counties  of  the  state  of 
Kansas,  and  regulating  the  business  of  ab- 
stracting in  relation  thereto."  The  final 
clause  in  this  title,  "in  relation  thereto,"  con- 
fuses the  question  and  renders  it  dlfiSculL 
What  Is  the  meaning  of  that  clause?  In  re- 
lation to  what  Is  the  business  of  abstracting 
to  be  regulated?  Is  it  to  be  regulated  in  rela- 
tion to  "the  records,"  or  in  relation  to  "the 
protection  of  the  records,"  or  in  relation  to 
both?  If  the  business  of  abstracting  is  to  be 
regulated  in  relation  to  the  records,  or  in  re- 
lation to  their  protection,  the  liability  of  the 
abstractor  to  private  IndiTlduals  would  seem 
to  fall  without  the  purview  of  the  title,  be- 
cause the  llabiUty  of  an  abstractor  to  a  pri- 
vate individual  for  an  Incomplete  or  erroneous 
abstract  would  seem  to  bear  no  relation  to  the 
records  from  which  the  at)stract  was  made, 
nor  to  the  protection  of  such  records.  To  dis- 
cuss the  possible  meaning  of  the  clause  in 
question  in  relation  to  all  the  other  clauses 
and  to  the  words  of  the  sentence  would  In- 
volve an  undertaking  In  grammatical  rather 
than  legal  criticism,  which  In  the  end  would 
be  fruitless.  It  is  probable  that  grammari- 
ans would  relate  the  clause  "in  relation  there- 
to" to  the  preceding  clause,  "for  the  protection 
of  the  records,"  so  that  a  reconstruction  of 
such  parts  of  the  sentence  as  concern  us 
would  make  them  read,  "regulating  the  busi- 
ness of  abstracting  In  relation  to  the  protec- 
tion of  the  records."  The  fact  is,  however, 
that,  whatever  meaning  grammarians  might 
give  to  the  final  clause  of  the  sentence,  the 
law  can  give  no  meaning  to  it  It  is  but  an- 
other Instance  of  that  inartlstlcslly  phrased 
legislation  with  which  the  statutes  abound,— 
legislation  ordinarily  honest  enough  in  design, 
but  so  crude  and  bungling  in  forms  of  expres- 
sion, and  so  violative  of  all  rules  of  composi- 
tion, as  to  be  either  impossible  of  comprehen- 
sion, or  impossible  of  execution  according  to 
its  spirit  and  intent  In  the  case  In  re  Hen- 
dricks, 60  Kan.  708. 57  Pac.  965,  we  were  com- 
pelled to  declare  an  entire  act  of  the  legislature 
invalid  because  of  its  contradictory  and  mean- 
ingless provisions.  In  Landrum  v.  Flannlgan, 
60  Kan.  436,  56  Pac.  753.  we  were  compelled 
to  interpolate  Into  a  statute,  by  construction, 
words  not  written  there,  In  order  to  give  to 
It  a  meaning  which  the  obvious  sense  of  its 
other  provisions  showed  It  possessed.  In 
Brook  V.  City  of  Blue  Mound,  61  Kaa  — ,  50 
Pac.  273,  we  were  obliged,  In  order  to  give 
meaning  to  the  title  of  an  act  to  eliminate 
words  which  had  been  Inadvertently  used. 
We  find  ourselves  compelled  in  this  case  to 
do  the  same  thing  again.  The  final  clause  of 
the  title  we  are  considering  has  no  meaning. 
None  can  be  given  to  it    We  thevefure  elimi- 


nate it  and  read  tlie  titte  as  follows:  "An 
act  for  the  protection  of  the  records  of  the 
several  counties  of  the  state  of  Kansas,  and 
regulating  the  business  of  abstracting."  It 
is  by  no  means  a  pleasant  duty  to  thus  rear- 
range the  verbal  phraseology  of  an  act  of  th« 
legislature,  and  it  should  not  be  done  if  the 
doing  of  it  can  be  avoided;  but  there  is  often 
no  way  by  which  our  duty  to  uphold  snd 
cause  the  execution  of  acts  of  the  legislature 
can  be  performed  without  transposing,  inter- 
polating, and  eliminating  words  and  phrases 
so  as  to  give  effect  to  the  obvious  legislative 
intent  The  act  under  consideration  is  one 
of  most  excellent  design.  The  business  of  ab- 
stracting real-estate  titles  is  an  important  and 
responsible  one,  requiring  skill,  discernment, 
painstaking  research,  and  conscientious  pur- 
pose. It  is  proper  to  make  it  a  subject  of  leg- 
islative regulation,  and  yet  the  statute  which 
seeks  to  accomplish  the  object  is  crude  and 
bungling  in  effort.  For  instance,  that  part 
of  it  which  specifies  the  conditions  of  the 
bond  requires  that  the  obligee  will  properly 
demean  himself  in  the  business  of  abstract- 
ing, and  will  In  no  way  mutilate  any  of  the 
records,  etc,  and  will  not  in  any  way  inter- 
fere with  the  county  officers.  If  a  common- 
law  bond  contained  no  other  conditions  than 
those,  it  would  be  difficult  indeed  to  bring 
wltbln  its  terms  a  case  of  damage  to  a  private 
individual,  occurring  through  Incompleteness 
or  errors  in  abstracting.  It  could  not  be  done 
unless  the  making  of  an  erroneous  abstract 
should  be  regarded  as  a  failure  by  the  ab- 
stractor to  "properly  demean"  himself  in  the 
business  of  abstracting.  A  subsequent  por- 
tion of  the  statute,  however,  attaches  to  the 
bond  a  liability,  on  behalf  of  private  individu- 
als, for  incompleteness  or  errors  in  abstracts 
made.  But  that  liability  ought  to  be  express- 
ed in  terms,  as  one  of  the  conditions  of  the 
bond.  Again,  the  closing  sentence  of  the  first 
section  reads.  "The  filing  of  the  bond  shall 
be  a  guaranty  of  the  good  faith  and  responsi- 
bility of  said  person,  firm  or  corporation  en- 
gaged in  said  business  of  abstracting."  This 
provision  Is  absolutely  meaningless.  It  con- 
tains nothing  within  itself,  is  not  expressive 
of  any  obligation  enforceable  in  the  courts, 
nor  does  it  aid  to  an  understanding  of  any 
of  the  other  provisions  of  the  act 

A  statement  of  some  of  the  facts  of  the 
case  will  be  necessary  to  on  understanding 
of  the  third  claim  of  error.  Hopkins  &  La- 
mer were  the  owners  of  mill  property  in  Sa- 
line county.  One  Newcom  owned  a  tract  of 
land  in  Butler  county.  See  &  Wells  were  real- 
estate  agents  at  Salina,  Saline  county.  They 
were  agents  for  both  Hopkins  &  Lamer  and 
Newcom  for  the  sale  of  their  respective 
properties,  and  they  negotiated  an  exchange 
of  these  properties  between  the  owners. 
They  ordered  an  abstract  of  the  title  to 
Newcom's  land  from  the  defendants,  a  firm 
of  abstractors  in  Eldorado,  Butler  county. 
This  abstract  was  Incomplete  and  erroneous. 
It  failed  to  show  an  outstanding  mortgage 
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of  $2,400.  The  exchange  of  properties  was 
made  by  Hopkins  &  Lamer  upon  the  snppo- 
sltion  of  the  correctness  of  the  abstract 
Being  damaged  by  Its  Incorrectness  to  the 
extent  of  the  mortgage,  they  brought  suit 
against  the  abstract  company.  One  of  the 
defenses  was  laclc  of  privity  of  contract  be- 
tween the  plaintlfTs  and  defendants.  The 
contention  of  the  defendants  was  that  they 
had  furnished  the  abstract  to  Newcom,  the 
owner  of  the  property  the  title  to  which 
they  had  abstracted,  and  not  to  Hopkins  & 
Lamer,  the  owners  of  the  mill  property.  If 
snch  were  the  case,  it  could  not  l>e  said  that 
privity  of  contract  existed  between  the  par- 
ties, and  the  defendants  below,  the  abstract 
company,  would  not  be  liable.  Hallory  v. 
Ferguson,  60  Kan.  085,  82  Pac.  410;  Bank  v. 
Ward,  100  U.  S.  195,  25  L.  Ed.  621.  How- 
ever, the  Jury  trying  the  case  were  asked 
and  made  answers  to  interrogatories  as  fol- 
lows: "Q.  Did  See  &  Wells  order  the  ab- 
stract as  the  agents  of  Lamer  &  Hopkins  as 
well  as  the  agents  of  Newcom?  A.  Yes. 
Q.  Did  See  A  Wells,  as  the  agents  of  Lam^ 
&  Hopkins  and  also  of  Newcom,  order  the 
abstract  for  the  purpose  of  enabling  Lamer 
&  Hopkins  to  investigate  the  title  to  the 
land?  A.  Yes.  Q.  (2)  Did  Hopkins  &  La- 
mer rely  upon  the  abstract  In  question  as 
delivered  to  See  &  Wells?  A.  Yes.  Q.  Did 
Hopkins  &  Lamer  notify  See  &  Wells  that 
they  expected  them  to  see  that  the  title  they 
got  was  a  good  and  perfect  one?  A.  Yes. 
Q.  If  you  answer  No.  2  In  the  aflSrmative, 
state  If  See  &  Wells  ordered  the  abstract  in 
question  by  direction  of  both  parties,  in  or- 
der to  comply  with  the  injunction  of  Hop- 
kins &  Lamer  that  they  expected  them  to 
see  to  it  that  they  got  a  good  title.  A.  Yes. 
Q.  Was  the  abstract  in  question  ordered  for 
the  nse  and  benefit  of  Hopkins  &  Lamer, 
with  the  Intention  that  the  same  should  be 
delivered  to  See  &  Wells,  and  that  See  & 
Wells  might  pronounce  Judgment  upon  the 
title  for  the  benefit  of  Hopkins  &  Lamer? 
A.  Yes."  There  was  testimony  to  support 
these  findings.  They  are  therefore  conclu- 
sive upon  us.  It  is  claimed,  however,  that 
the  Jury  were  influenced  to  make  them  by 
instructions  erroneous  and  misleading  In 
character.  We  have  examined  the  instruc- 
tions, and  believe  them  to  be  correct  in  point 
of  law,  and  not  misleading  in  character.  It 
would  consume  much  time  and  space  to  set 
forth  the  instructions  complained  of,  and 
show  the  error  of  counsel's  views,  without 
in  the  end  elucidating  any  legal  principle  of 
consequence. 

A  statement  of  further  facts  will  be  neces- 
sary to  an  understanding  of  the  fourth  claim 
of  error.  The  lM>nd  in  suit  was  executed, 
filed,  and  approved  by  the  county  commis- 
sioners in  1880.  It  reads  as  follows:  "Know 
all  men  by  these  presents,  that  the  Boyden 
Abstract  Company,  of  Butler  county,  Kan- 
MS,  as  principals,  and  Vincent  Brown,  Hobt. 
H.  Hazlett,  F.  S.  Allen,  M.  H.  Taylor,  as 
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sureties,  are  held  and  firmly  bound  unto  the 
state  of  Kansas  in  the  sum  of  five  thousand 
dollars  ($5,000).  The  conditions  of  this  bond 
are  that,  whereas,  the  Boyden  Abstract  Com- 
I>any  aforesaid  is  engaged  in  the  business  of 
abstracting  or  making  abstracts  or  titles  to 
real  estate  in  the  county  of  Butler,  state  of 
Kansas:  Now,  therefore,  if  the  Boyden  Ab- 
stract Company  aforesaid  shall  properly  de- 
mean itself  in  thebuslnessof  abstracting,  and 
shall  in  no  way  mutilate,  deface,  or  destroy 
any  of  the  records  of  any  of  the  county  of- 
fices to  which  they  may  have  access,  and 
shall  not  in  any  way  interfere  with,  hinder, 
or  delay  the  several  county  officers  in  the 
discharge  of  their  duties  while  using  said 
records  in  the  transaction  of  said  business 
of  abstracting,  then  this  obligation  to  be 
void;  otherwise,  to  remain  in  full  force  and 
efTect.  The  Boyden  Abstract  Co.,  Principal, 
by  F.  S.  Allen,  Pres.  Vincent  Brown,  Robt. 
H.  Hazlett,  F.  S.  Allen,  M.  H.  Taylor.  At- 
test: M.  H.  Taylor,  Sec'y."  The  Boyden 
Abstract  Company,  for  whom  the  above- 
quoted  bond  was  given,  was  at  the  time  of 
the  executioD  of  the  instrument  a  partner- 
ship between  F.  S.  Allen  and  M.  H.  Taylor. 
Before  the  liability  accrued  upon  the  bond, 
one  Daniel  Boyden  became  a  member  of  the 
partnership,  along  with  Alien  and  Taylor. 
In  legal  theory  this  change  of  membership 
worked  a  dissolution  of  the  old  partnership 
and  the  creation  of  a  new  one.  Vincent 
Brown  and  Robert  H.  Hazlett,  who  had 
signed  the  bond  as  sureties  for  the  Boyden 
Abstract  Company,  were  unaware  of  the 
change  of  membership  of  the  firm;  and,  as 
to  themselves,  they  defended  the  action  up- 
on the  bond  upon  the  ground  that  the  change 
of  membership  released  them  from  their  obli- 
gation as  sureties.  They  say  they  became  sure- 
ties, for  F.  S.  Allen  and  M.  H.  Taylor  only, 
and  cannot  be  held  for  a  liability  incurred  by 
the  new  firm  of  Allen,  Taylor  &  Boyden. 
There  might  be  some  force  in  this  contention 
If  the  facts  were  not  peculiar  and  exception- 
aL  It  will  be  observed  that  the  bond  in 
question  has  all  the  appearances  of  a  bond 
executed  by  and  on  behalf  of  an  incorporated 
company.  The  principal  is  named  as  "The 
Boyden  Abstract  Company."  The  statute 
requires  that  names  of  corporations  shall 
commence  with  the  word  "The,"  and  end 
with  the  words  "Corporation,"  "Company," 
etc.  Oen.  St  1897,  c.  66,  S  8.  The  begin- 
ning and  ending  of  the  name  of  this  associa- 
tion complies  with  the  requirements  of  the 
statute  as  to  corporations.  In  the  body  of 
the  bond  the  Boyden  Abstract  Company  is 
designated  as  principal,  and  the  two  part- 
ners composing  It  are  designated  as  its  sure- 
ties. The  bond  is  signed:  "The  Boyden  Ab- 
stract Company,  Principal,  by  F.  S.  Allen, 
Pres.  Attest:  M.  H.  Taylor,  Sec'y."  And, 
In  addition  to  such  signature  aud  attesta- 
tion, both  Allen  and  Taylor  signed  as  sure- 
ties for  the  very  concern  of  which  they  were 
the  sole  partnership  members.    It  is  unusual 
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for  a  partner^ip  to  baye  a  president  and 
secretary.  These  officers  are  usual  only  to 
incorporated  companieB,  and  It  is  certainly 
unusual  for  the  members  of  a  partnership 
firm  to  sign  a  contract  obligation  as  sureties 
for  themselves.  No  one  looking  at  the  above- 
quoted  bond,  and  unacquainted  with  the  facts, 
would  suppose  that  the  Instrument  was  oth- 
er than  the  obligation  of  an  Incorporated  com- 
pany, signed  by  Us  executive  officers  and  by 
its  sureties.  It  purports  upon  Its  face  to  be 
the  bond  of  a  corporation.  The  decisions  are 
uniformly  to  the  effect  that  Institutions  with 
names  of  a  character  like  unto  that  of  the 
concern  in  question  will  be  understood  to  be 
corporations,  in  the  absence  of  contrary 
knowledge.  The  name  "The  Thomas  Har- 
row Company"  fairly  Imports  a  corporation. 
Seymour  v.  Thomas  Harrow  Co.,  81  Ala.  230, 
1  South.  45.  The  name  "The  Muskingum 
Manufacturing  Company"  Implies  a  cori>ora- 
tlon.  Harris  v.  Manufacturing  Co.,  4  Blackf. 
267.  The  name  "The  Cicero  Hygiene  Drain- 
ing Company"  denotes  a  corporation.  Drain- 
ing Co.  V.  Craighead,  28  Ind.  274.  So,  also, 
does  the  name  "The  Indianapolis  Sun  Com- 
pany." Indianapolis  Sun  Co.  v.  Horrell,  53 
Ind.  527.  The  character  of  the  bond  in  suit 
as  the  bond  of  a  corporation  Is  represented 
so  strongly  on  the  face  of  the  Instrument  as 
to  amount  to  a  recital  of  It  as  a  fact.  Such 
being  the  case,  the  sureties  are  estopped  to 
deny  that  the  principal  for  which  they  sign- 
ed possesses  the  character  it  represented  It- 
self to  have,  and  In  which  representations 
they  joined  to  an  equal  extent.  Sureties  are 
favored  in  law,  and  they  will  not  be  held 
l>eyond  the  exact  terms  of  the  obligations 
-signed  by  them;  but  on  the  other  hand 
they,  like  other  classes  of  obligors,  are  estop 
ped  to  deny  the  recitals  of  obligations  sign- 
ed by  them.    Brandt,  Sur.  §  42  et  seq. 

A  further  claim  of  error  urged  on  behalf 
of  the  sureties  Is  that  the  plaintifft.  Hopkins 
&  Iiamer,  granted  an  extension  of  time,  upon 
consideration,  to  the  abstract  company,  the 
effect  of  which  was  to  release  them,  as  sure- 
ties, from  their  obligation.  The  facts  were 
that,  upon  discovery  of  the  error  in  the  ab- 
stract. Hopkins  &  Lamer  induced  Newcom, 
who  was  liable  upon  the  covenants  of  the 
deed  to  them,  to  give  security  against  the 
outstanding  mortgage  before  mentioned. 
This  security  was  In  the  form  of  a  second 
mortgage  upon  lands  In  another  part  of  the 
state.  The  security  turned  out  to  be  worth- 
less. Nothing  was  realized  upon  It,  but,  If 
It  had  been  otherwise.  It  cannot  be  said  that 
an  ex'-onslon  of  time  was  granted  to  the  ab- 
stract company.  The  extension  was  for  six 
ujonths.  but  It  was  to  Newcom,  and  was  of 
his  llalillitj'  alone.  The  security  accepted 
was  not  oven  collateral  to  the  liability  of  the 
abstract  company,  but  was  collateral  to  the 
liability  of  Newcom  only.  The  rulings  of 
the  court  below  were  all  correct,  and  Its 
judgment  Is  affirmed.  All  the  Justices  con- 
tfurrlng. 


BRIDG&V.  MAIN  ST.  HOTBIi  OO.  et  al. 
(Supreme  Court  of  Kansas.    July  7,  1900.) 

APPEAL    AND    ERROR— AMENDMENT    OF    REC- 
•    ORD  — PARTIES  — JOINDER   OF  ADMINISTRA- 
TRIX OF  DECEASED  PARTY— PARTNERSHIP- 
RIGHTS  OF  SURVIVING  PARTNER. 

1.  Plaintiff  in  error  cannot  amend  the  rec- 
ord filed  by  inserting  therein  an  order  of  re- 
vivor against  the  administratrix  of  a  deceased 
defendant,  where  the  application  to  amend  was 
not  made  until  after  the  expiration  of  the  time 
within  which  proceedings  in  error  could  have 
been  originally  commenced. 

2.  Proceedings  in  error  will  be  dismissed 
where,  at  the  expiration  of  the  statutory  period 
for  the  institution  of  proceedings  in  error,  it 
appears  from  the  record  that  a  party  to  the 
judgment  sought  to  be  reviewed  is  not  a  party 
to  the  proceedings  in  error,  though  there_  ia  a 
waiver  of  summons  In  error  by  his  administra- 
trix, where  no  order  of  revivor  of  the  judgment 
in  her  favor  appears  in  the  record. 

3.  Under  Gen.  St.  1897,  c.  107,  §8  35,  36,  pro- 
viding tliat  the  administrator  of  a  deceased 
partner  shall  manage  the  partnership  affairs, 
unless  the  surviving  partner  shall  file  a  bond,  a 
proceeding  in  error  to  review  a  judgment  in  fa- 
vor of  a  firm  will  be  dismissed,  where  the  ad- 
ministratrix of  a  deceased  partner  is  not  made 
a  party  defendant  In  error,  and  the  surviv- 
ing pai-tner  has  not  filed  a  bond  for  the  admin- 
istration of  the  firm's  business. 

£rror  from  district  court.  Brown  county; 
William  I.  Stuart,  Judge. 

Action  by  A.  Alice  Bridge  against  the 
Main  Street  Hotel  Company  and  others  for 
the  recovery  of  a  money  Judgment,  and  the 
foreclosure  of  a  mortgage.  There  was  a 
Judgment  In  favor  of  plaintiff,  subordinating 
her  claim  to  the  lien  of  the  Horton  Hard- 
ware Company,  and  she  brought  error.  De- 
fendants in  error  move  to  dismiss.  Motion 
sustained. 

Flansbnrg  &  Williams  and  Jas.  Falloon. 
for  plalntltt  in  error.  Jas.  A.  Clark,  John, 
Rusk  &  Stringfellow,  S.  L.  Ryan,  C.  W. 
Ryan,  and  C.  W.  Keeder,  for  defendants  in 
error. 


PER  CURIAM.  This  action  was  one  for 
the  recovery  of  a  money  Judgment  and  the 
foreclosure  of  a  mortgage.  The  Judgment 
of  the  court  below  gave  the  plaintiff, 
A.  Alice  Bridge,  a  mortgage  lien  upon  the 
premises  second  and  subordinate  to  the  Hen 
of  a  partnership  firm  composed  of  Walter 
H.  Steele  and  John  Dean,  doing  business  un- 
der the  name  of  the  Horton  Hardware  Com- 
pany. The  final  Judgment  settling  the  prior- 
ities of  the  liens  was  rendered  December  2S, 
ISnS.  The  case  comes  to  us  upont«  tran- 
script of  the  record.  This  record  was  not 
lilcd  here  until  December  20,  1899,  or  with- 
in two  days  of  the  final  limit  for  the  com- 
mencement of  proceedings  in  error.  Inter- 
mediate the  final  Judgment  and  the  filing 
of  proceedings  In  error  in  this  court,  to  wit. 
Febriiary  11,  1899,  W'alter  H.  Steele,  one  of 
the  partners  in  the  Horton  Hardware  Com- 
pany, above  named,  died,  and  his  widow, 
Mollle  Steele,  was  appointed  administratrix 
of   his  estate.'  Proceedings  to  revive  the 
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Judgment  In  the  name  of  the  administratrix 
were  seaaonably  begun,  but,  because  of  the 
dlBquallflcation  of  tbe  Judge  before  whom 
the  motion  for  revivor  was  presented  to  hear 
such  motion  and  make  the  necessary  order 
(he  having  formerly  been  of  counsel  in  the 
case),  the  revivor  order  was  not  made  until 
November  6,  1899.  It  was  then  made  by  a 
Judge  pro  tem.  The  order  of  revivor  was 
not  Incorporated  in  the  transcript  of  the 
record  filed  in  this  court  April  18,  1900, 
counsel  for  plaintiff  in  error  filed  in  this 
court  a  motion  to  be  allowed  to  amend  and 
complete  the  transcript  of  the  record  by 
adding  to  it  the  revivor  proceedings  in  the 
court  below,  and  in  connection  therewith 
tbey  made  a  showing  of  reasons  for  failure 
to  file  It  in  connection  with  the  remainder 
of  the  record  which  would  have  been  suf- 
ficient to  Justify  us  In  allowing  the  amend- 
ment If  In  law  it  could  have  been  made  at 
that  late  day.  /nte  motion  to  amend  was 
overruled  for  the  reason  that  more  than  one 
year  had  elapsed  since  the  entry  of  final 
Judgment  in  the  court  below,  and  because 
the  amendment  of  records  by  the  insertion 
of  material  matter  therein  cannot  be  made 
beyond  the  statutory  period  for  tbe  com- 
mencement of  proceedings  In  error  In  this 
conrt.  The  defendants  in  error  now  move 
to  dismiss  because  of  the  lade  of  necessary 
parties  defendant  to  the  record  at  the  time 
the  case  was  filed  In  this  court,  or,  rather, 
at  the  expiration  of  the  statutory  period  for 
the  institution  of  proceedings  in  error.  This 
motion  must  be  sustained.  It  Is  true  that 
Mrs.  Steele,  the  administratrix,  was  made  a 
party  defendant  in  this  court;  but  she  was 
not  a  party  defendant  to  tbe  case  in  the 
court  below,  or,  rather,  the  record,  which 
la  that  to  which  we  can  alone  loolr,  shows 
that  she  was  not  a  party  to  it.  A  summons 
in  error  issued  out  of  this  court,  and  duly 
served  upon  a  person  not  a  party  to  the 
case  below,  or  a  waiver  of  summons  in 
error  by  a  person  not  a  party  to  the  case 
below,  but  who  should  have  been  made  a 
party  to  such  case,  or  in  whose  name  the 
Judgment  of  the  court  below  should  have 
been  revived,  are  not  substitutes  for  the  nec- 
essary revivor  proceedings. 

It  was  suggested  to  us  in  argument  that 
the  estate  and  Interests  left  by  Walter  H. 
Steele,  deceased,  were  tbe  estate  and  Inter- 
ests of  a  deceased  partner,  and  that  the 
surviving  partner  was  by  statute  vested 
with  the  partnership  estate,  and  allowed  to 
control  and  represent  its  interests,  and  hence 
that  Mrs.  Steele,  the  administratrix,  was  not 
a  necessary  party  In  the  court  below,  and 
that  revivor  proceedings  in  her  nam^d  were 
therefore  unnecessary.  Whatever  may  be 
the  general  rule  In  such  cases,  the  claim  of 
counsel  in  this  case  Is  untenable,  because  It 
appears  by  the  record  that  the  surviving 
partner,  John  Dean,  did  not  give  bond  as 
surviving  partner.  In  such  cases  the  law 
fGen.  St.  18J)7,  c.  107,  Hi  .^5,  30)  vests  the 
administration  of  the  pai'tuership  estate  in 


the  administrator  of  the  deceased  partner 
instead  of  the  surviving  partner.  Hence  it 
Is  clear  that  Mrs.  Steele  was  a  necessary 
party  in  the  court  below,  and,  of  course,  is 
an  equally  necessary  party  in  this  court. 
The  motion  to  dismiss  is  sustained. 


SAMUELS  et  «1.  v.  BURNHAM  et  al. 
(Court  or  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    June  15,  1900.) 

REPLEVIN— PLEADING— APPEAL  AND  ERHOR— 
TRIAL  —  INSTRXTCTIONS  —  FINDING  VALUE  — 
TAKING  WRIT  AND  RETURN  TO  JURY  ROOM. 

1.  The  fact  that  in  a  petition  in  replevin  it 
appeared  from  tbe  exhibits  attached  fur  the 
purpose  of  identifying  the  goods  that  a  third 
person  was  at  one  time  a  purchaser  of  the 
goods  does  not  render  it  necessary,  in  order  to 
state  a  cause  of  action,  that  the  inference  of 
such  sale  be  rebutted  by  au  allegation  of  facts 
avoiding  the  effect  of  the  sale. 

2.  An  assignment  that  the  court  erred  in  ad- 
mitting evidence  of  a  fraudulent  transaction  as 
to  property  sought  to  be  replevied  cannot  be 
considered,  where  no  such  exception  was  pre- 
served in  the  record. 

3.  It  is  not  error  to  refuse  instructions  not 
warranted  by  the  evidence. 

4.  In  replevin  it  is  only  necessary  that  the 
jury  find  tbe  aggregate  value  of  the  goods,  and 
no  finding  of  value  is  necessary  if  the  goods 
have  been  delivered  to  plaintiffs,  and  jadgment 
Is  in  their  favor. 

5.  In  replevin,  where  the  articles  enumerated 
in  the  petition  and  in  the  return  of  tbe  sheriff 
were  numerous,  it  was  not  error  for  the  court 
to  allow  the  jury  to  talte  to  their  room  the 
writ  of  replevin  and  the  officer's  return,  with 
the  instruction  that  the  only  purpose  for  which 
they  could  or  should  use  them  was  in  determin- 
ing what  goods  the  sheriff  had  found  and  tak- 
en thereunder,  since  it  would  be  impossible  for 
the  jiuy  to  remember  the  various  items. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Replevin  by  James  R.  Bumham  and  others 
against  H.  Samuels  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

E.  G.  Wilson,  for  plaintltfs  in  error.  Ros- 
sington,  Smith  &  Histed,  for  defendants  in 
error. 

PER  CURIAM.  This  was  an  action  of  re- 
plevin by  the  defendants  against  the  plala- 
tiffs  in  error  to  recover  a  quantity  of  mer- 
chandise. The  allegations  of  the  petition  are 
that  the  plaintiffs  are  the  owners  of  the  goods, 
and  are  entitled  to  the  immediate  possession 
thereof,  and  that  the  defendants  wrongfully 
detain  them  from  the  plaintiffs.  The  goods 
are  described,  and  their  value  set  forth.  In 
the  petition.  The  description,  however,  is  by 
way  of  schedules  or  bills  used  by  wholesale 
merchants.  In  which  appears  the  name  of  M. 
Davidson  as  purchaser.  There  was  a  demur- 
rer to  the  petition,  which  was  overruled,  and 
this  action  of  the  court  constitutes  the  first 
assignment  of  error.  The  plaintiffs  answered 
by  general  denial,  except  that  the  goods  had 
been  sold  to  M.  Davidson.  Defendants  claim- 
ed the  goods  as  mortgagees  of  M.  Davidson. 
The  goods  bad  been  sold  and  delivered  by  the 
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plaintiffs  to  M.  Davidson,  and  this  sale  the 
plalntitCs  ought  to  rescind  upon  the  ground 
that  the  possession  of  the  goods  had  been  ob- 
tained Irom  them  by  the  fraudulent  repre- 
sentations ot  Davidson.  There  was  a  trial 
to  a  Jury,  a  verdict  and  Judgment  for  the 
plaiutifTs,  and  a  finding  of  the  value  of  the 
goods  taken  by  the  sberlff.  About  half  of 
the  goods  sold  and  delivered  were  found  and 
talcen  under  the  writ 

As  heretofore  stated,  the  first  assignment  of 
error  Is  In  overruling  the  demurrer  to  the 
petition.  The  argument  of  counsel  under  this 
assignment  Is  tUut,  Inasmuch  as  it  appeared 
Incidentally  upon  the  exhibits  attached  for 
the  purpose  of  Identifying  or  specifying  the 
goods,  M.  Davidson  was  at  some  time  a  pur- 
chaser, it  was  necessary,  in  order  to  state  a 
cause  of  action,  that  this  Inference  should  be 
rebutted  by  allegations  of  facts  avoiding  the 
«ffect  of  such  sale;  that.  Inasmuch  as  there 
were  no  such  allegations  of  fraud  in  the  pro- 
curement of  the  goods  by  Davidson,  no  evi- 
dence of  snob  fraud  could  be  admitted  upon 
the  trial.  The  petition  states  all  that  is  nec- 
«ssary  under  the  Code  to  constitute  a  cause 
of  action  In  replevin.  Upon  a  rescission  of  a 
sale  procured  by  fraud,  the  vendor  tiecomes 
the  general  owner,  and  not  a  special  owner. 
So  Uiat  the  general  allegation  of  ownership 
is  sufUcIent.  The  petition  stated  a  cause  of 
action  in  replevin,  and  it  was  not  error  to 
overrule  the  defendants'  demurrer  thereto. 
Hoisington  v.  Armstrong,  22  Kan.  110. 

llie  second,  third,  and  fourth  assignments 
of  error  are  grounded  upon  the  InsulBcicncy 
of  the  petition,  and  must  fall  with  the  first. 

The  contention  that  the  court  erred  in  ad- 
mitting evidence  respecting  the  fraudulent 
transactions  of  M.  Davidson  is  not  available 
'to  the  plaintlCTs  In  error.  No  such  exception 
is  preserved  in  the  record. 

The  fifth  assignment  of  error  is  in  the 
court's  refusal  to  give  certain  instructions. 
They  were  not  warranted  by  the  evidence. 
The  only  purpose  that  could  have  been  sub- 
served by  giving  them  would  have  been  to 
■create  confusion  In  the  minds  of  the  jury 
^about  questions  not  properly  before  them. 

The  sixth  assignment  of  error  Is  that  the 
■court  gave  certain  Instructions.  This  conten- 
tion Is  based  upon  the  first  assignment  of 
•error,  th.it  the  allegations  of  the  petition  were 
Insurtlcicnt,  and  that  the  court  Improperly 
admitted  evidence  of  fraud  practiced  by  Da- 
vidson In  the  procurement  of  the  goods  In  the 
■first  Instance.  That  contention  having  been 
determined  to  be  Invalid,  the  sixth  must  like- 
wise fail. 

The  seventh  assignment  of  error  Is  that  the 
court  Instructed  the  Jury  that  It  was  unneces- 
sary for  them  to  find  the  separate  values  of 
the  various  articles  of  goods  In  controversy, 
but  to  find  the  aggregate  value.  Under  the 
provisions  of  the  Code,  the  goods  having  been 
delivered  to  the  plaintiffs  in  the  action,  and 
the  verdict  and  Judgment  being  for  the  plain- 
tiffs, It  was  not  necessary  that  a  value  should 
<be  found  by  the  Jury  at  alL    In  any  event. 


the  aggregate  value  of  the  goods  was  all  that 
it  waa  necessary  for  the  Jury  to  find. 

The  ninth  assignment  of  error  is  that  the 
court  permitted  the  Jury  to  take  with  them 
to  the  Jury  room  the  writ  of  replevin  and  re>- 
tum  of  the  officer,  with  the  Instruction  that 
the  only  purpose  for  which  they  could  or 
should  use  it  was  in  determining  therefrom 
what  goods  the  sheriff  had  found  and  taken 
thereunder.  It  is  contended  that  the  mere 
permitting  of  the  paper  to  go  to  the  Jury  to 
be  examined  by  them  in  their  deliberations 
was  error,  and  that  the  instruction  of  the 
court  was  erroneous.  We  can  see  no  objec- 
tion to  what  the  court  said  to  the  Jury  in  ref- 
erence thereto.  Its  language  is:  "But  this 
is  not  to  be  considered  by  the  jury  in  any 
way  or  for  any  purpose  except  to  determine 
what  goods  were  taken  and  what  goods  were 
not  taken."  The  enumerated  articles  in  the 
petition  and  in  the  return  of  the  sheriff  were 
numerous,— were  voluminoua.  In  the  very 
nature  of  things,  it  would  be  impossible  for 
the  Jury  to  remember  tlie  various  items.  The 
purpose  of  introducing  the  return  to  the  Jury 
covered  no  more  than  this.  It  could  cover 
notliing  more. 

The  tenth  assignment  of  error  Is  that  the 
verdict  and  Judgment  are  not  supported  by 
the  evidence.  We  are  of  the  opinion  that  no 
other  verdict  could  have  been  rendered  upon 
it 

The  eleventh  assignment  of  error  is  that  the 
Judgment  is  excessive.  This  contention  is 
without  merit 

The  eighth  and  twelfth  assignments  of  er- 
ror are  that  the  court  erred  In  overruling  the 
motion  of  the  defendants  for  a  new  trial. 
There  was  no  error  in  the  proceedings  of  the 
court  that  would  authorize  It  or  warrant  it 
In  awarding  a  new  trloL  The  Jud£me&t  is 
atUrmcd. 

ao  Kan.  A.  22) 
HAGAN  et  al.  t.  SHERIDAN. 
(Court  of  Appenls  of  Kansas,  Northern  Depart 
ment,  E.  D.    June  15.  1000.) 

StJDROGATION  —  ESTOPPEL  —  MORTOAGB—BaC- 
TtNOUlSHMENT  OF  LIE.N'. 

1.  Hunt  held  a  first  mortffage  on  the  land  of 
n.  H.  Hagan.  McUale  held  a  second  mortgage 
to  secure  to  Siieridan  the  payment  of  the  note 
made  by  H.  H.  Hafran  as  principal,  and  Mc- 
Hale  as  surety.  This  second  moi-tKS^e  is  ex- 
pressly subject  to  Hunt's.  Frank  Hagan  held 
third  mortgage.  He  took  title  to  the  land  from 
n.  H.  Hagan,  and  was  thereafter  compelled 
to  pay  the  Hnnt  mortgntre  to  protect  hia  title, 
taking  an  assignment  thereof.  Subsequently 
he  conveyed  the  land  to  Lasswell.  McHaie  as- 
signod  his  mortgage  to  Slieridan,  who  geeks  to 
foreclose.  Frank  Ilasan  was  entitled  to  subro- 
gation to  the  lien  of  the  Hunt  mortgage. 

2.  As  against  Sheridan,  he  was  not  estopped 
to  claim  the  lien  by  his  deed  with  covenants 
a;;niust  liens  to  Lasswell,  nor  did  his  subse- 
quent conveyances  to  liasswell  have  the  effect 
to  extiuguish  this  lien  by  a  merger  as  between 
Sheridan  and  Frank  Hagan  and  Lasswell 

(Syllabus  by  the  Court) 

Error  from  district  court,  Pottawatomls 
county;  William  Thomson,  Judge. 
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Action  by  Charles  Sheridan  against  H.  H. 
Hagan  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

G.  U.  Clemens,  for  plaintiffs  in  error. 
B.  H.  Xrai-y,  for  defendant  in  error. 

MAHAN,  P.  J.  li.  H.  Hagan  was  Indebt- 
ed to  tlie  defendant  in  error  upon  a  prom- 
issory note,  upon  which  one  McHale  was 
surety.  For  the  ptivpose  of  securing  Mc- 
Hale against  any  loss  by  reason  of  such 
suretyship,  Hagan  mortgaged  the  land  in 
controversy  in  this  case  to  McHale.  The 
mortgage  Is  dated  January  17,  18X7.  The 
note  recited  In  the  mortgage  Is  dated  May  5, 
1884,  due  four  months  after  date.  This  note 
was  thereafter  renewed  several  times,  the 
last  renewal  t>eing  June  20,  18i>4,  in  the  sum 
of  $l,:i88.90,  including  accrued  interest.  This 
mortgage  was  made  expressly  subject  to  a 
prior  mortgage  to  one  Hunt  for  $000.  No- 
vember 12.  larr.  SIcHale  assigned  his  mort- 
gage to  the  defendant  in  error,  in  consider- 
ation of  being  released  from  all  liability  as 
surety  on  the  note  which  the  mortgage  was 
given  to  secure.  November  18,  1887,  H.  H. 
Hagan  conveyed  to  Frank  Hagan  the  land 
In  controversy  and  other  lands,  for  an  ex- 
pressed consideration  of  ?5,000,  subject  to 
a  mortgage  held  by  him  against  all  of  the- 
land  for  ?S,.'>00.  Thereafter  Frank  Hagan. 
to  protect  his  title,  was  compelled  to  take 
up  the  Hunt  mortgage,  which,  with  inter- 
est, amo-.mted  to  $1,040,  of  which  he  took 
an  assignment  to  himself.  In  1887,  Just  be- 
fore the  commencement  of  this  suit,  Frank 
Hagan  conveyed  all  the  land,  Inchiding  the 
land  in  controversy,  to  the  defendant  Lass- 
well,  for  a  consideration  of  $15,000.  To 
Sheridan's  action  upon  the  McHale  mort- 
gage the  Hagans  and  I>as8well  answered, 
pleading  payment.  Frank  Hagan  ftirther 
answered,  setting  up  the  facts  before  re- 
cited in  relation  to  the  Hnnt  mortgage,  and 
his  purcliase  of  the  property,  and  asking 
that  lie  he  snbrognto<l  to  the  lien  of  Hunt 
thereunder,  and  that  he  be  decreed  there- 
under to  linve  )i  lien  prior  to  Sheridan's  lien. 
Lasswell  answered  further,  alleging  his  pur- 
chase from  Frank  Hagnn.  and  that  he,  as 
grantor,  was  llalde  to  make  good  the  title 
to  the  land.  Init  did  not  join  in  an  allega- 
tion of  the  facts  or  a  prayer  for  subroga- 
tion. T'pon  a  trial  to  the  court  there  was 
a  flndini;  that  Sherld.'jn  had  a  flrst  Hen  upon 
the  land  in  controversy:  that  the  mortgage 
lien  set  up  by  Hagan  was  extinguished  and 
dlscliarged  ))efore  the  commencement  of  the 
action:  an^l  that  by  reason  thereof  he  had 
no  right,  interest,  or  equity  In  tlie  premises, 
and  was  estopi)ed  from  asserting  any  right 
therein.  There  was  a  personal  judgment 
against  H.  H.  Hagan  upon  the  note,  and  a 
Judgment  for  the  sale  of  the  property,  bar- 
ring the  defendants.  It  Is  contended  by 
Frank  Hagan  and  I^aswell,  who  prosecute 
this  petition  In  error,  that  they  were  en- 
titled  to   be  protected   by   subrogation   to 


Hunt's  prior  mortgrage,  and  that  the  court 
erred  in  refusing  them  subrogation;  and, 
second,  that  no  cause  of  action  as  to  the 
indemnity  mortgage  is  stated  in  the  peti- 
tion in  favor  of  Sheridan. 

It  seems  very  clear  that  there  waa  no 
merger  of  the  Hunt  mortgage  in  the  legal 
title  ac(iulred  by  Frank  Hagan  from  the 
mortgagor.  As  between  Frank  Hagan  and 
Lasswell,  the  covenants  In  Hagan's  deed  to 
Lasswell  would  estop  him  from  setting  up 
a  lieu  under  the  Hunt  mortgage.  But  as 
i)etweeu  Frank  Hagan  and  Lasswell  upon 
the  one  side,  and  Sheridan  upon  the  other, 
there  was  no  estoppel  created  by  this  deed. 
So  that  the  finding  of  the  court  in  this  re- 
spect is  not  sustained  by  the  fact,  nor  is 
its  finding  that  this  mortgage  was  dischar- 
ged before  the  commencement  of  the  suit 
sustained  by  the  facts  of  the  case.  The 
only  contention  is  that  it  was  discharged 
because  Frank  Hagan  had  conveyed  the 
land  to  Ijisswell.  Sheridan  is  not  In  the  po- 
sition at  all  to  claim  the  l)eneflts  of  the  es- 
toppel. He  claims  In  antagonism  to  both 
Hagan's  and  Lasswell's  right,  and  not  under 
either. 

I'nder  the  second  assignment  of  error.— 
that  is,  that  the  petition  states  no  cause  of 
action,— it  is  contended:  First,  that  tlie  Mc- 
Hale mortgage  was  given  simply  to  Indem- 
nify McHale,  and  not  in  express  terms  to 
secure  the  debt  to  Sheridan;  and,  second, 
that,  because  McHale  was  expressly  re- 
leased in  consideration  of  the  assignment 
of  the  mortgage  to  Sheridan,  there  was 
nothing  left  to  which  tlie  condition  of  the 
mortgage  conld  apply,  and  that,  therefore, 
the  land  was  discharged  from  the  lien  cre- 
ated by  the  mortgage,  which  fact  was  dis- 
closed by  the  petition;  and  that  no  sufficient 
breach  of  the  conditions  of  the  mortgage 
was  alleged,  because  the  condition  was  that 
the  mortgagor  shall  pay  the  note  and  the 
taxes,  and  it  was  not  alleged  that  the  de- 
fendant, failed  to  pay  the  taxes;  and,  fourth, 
that  it  appearetl  from  the  iwtltion  that  the 
note,— the  original  note.— in  existence  when 
the  mortgage  was  made,  which  was  signed 
by  Frank  Hagnii.  as  a  co-partner  of  H.  H. 
Hagan.  had  been  thereafter  replaced  by  a 
note  of  H.  H.  Hagan  alone,  with  McHale  as 
surety;  that  Is,  that  there  had  been  a  com- 
plete novation.  In  the  argument  It  was  fur- 
ther contended  that  the  condition  of  the 
mortgage  upon  its  face  siiowed  it  to  lie  an 
impossible  one,— Impossible  of  performance. 
—In  that  the  day  of  payment  of  tlie  note  had 
long  8in<'e  passed  at  the  time  the  mortgage 
was  made,  and  tlie  mortgage  provided  that 
it  should  be  paid  according  to  its  tenor  and 
effect  when  due.  We  do  not  think  that  any 
of  these  objections  ought  to  prevail,  in  view 
of  the  decisions  of  the  supreme  court  of  this 
state  in  Selbert  v.  True,  8  Kan.  ."2;  Same  v. 
Thompson,  Id.  Wi.  Slierldan  was  entitled, 
under  the  rule  announced  in  these  decisions, 
to  tlie  lieuelits  <ir  this  security  without  as- 
signment.   What  difference  could  It  make  In 
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the  equity  of  the  parties  that  Sheridan  and 
McHale  should  resort  to  this  short  method 
of  appropriating  the  securities  to  the  pay- 
ment of  the  debt,  rather  than  by  a  proceed- 
ing against  McHale  as  surety  Jointly  with 
Hagan,  and  reaching  the  security  through 
the  equitable  Interposition  of  the  court?  In 
either  eyent,  McHale  would  be  discharged. 
McHale,  after  having  paid  the  note,  could 
haye  resorted  to  the  land  for  repayment 
This  was  the  express  Intention  of  the  par- 
ties. It  was  further  provided  In  the  mort- 
gage that  H.  H.  Hagan  should  pay  the  debt 
to  Sheridan,  so  tuat  the  burden  was  not  in- 
creased by  the  assignment  to  Sheridan.  Hla 
right  was  no  greater  or  less  than  that  of 
McHale.  We  do  not  believe  that  the  prin- 
ciple announced  in  the  case  of  Lewis  y. 
Lewis,  58  Kan.  56a,  50  Pac.  454,  has  any  ap- 
plication to  this  case.  We  are  of  the  opin- 
ion that  the  petition  disclosed  no  novation. 
We  cannot  agree  with  counsel  that  the  rec- 
ord discloses  that  Frank  Hagan  derived 
enough  from  the  land  to  discharge  all  the 
liens  on  it  at  the  time  he  took  title,  so  as 
to  bring  the  case  within  the  principle  an- 
nounced in  Webb  v.  Meloy,  32  Wis.  319. 

The  Judgment  of  the  court  that  the  Hunt 
mortgage  had  been  discharged,  and  that 
Frank  Hagan  and  I^asswell  were  estopped 
from  claiming  subrogation  thereunder,  and, 
as  a  consequence  thereof,  barring  thorn  from 
any  interest  In  the  land,  was  erroneous,  and 
for  this  reason  must  be  reversed,  and  the 
case  remanded  for  further  proceedings. 


KEITH  V.  THISLKR  et  «1. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Oct.  17,  1899.) 

BALES— BREACH  OP  WARRANTY— LIABILITY 
OF  THIRD  PARTY— ACTION  ON  NOTB. 
Where  defendant  bought  a  horse  warrant- 
ed to  be  sound,  and  gave  his  note  therefor, 
which  was  indorsed  to  plaintiff  before  maturi- 
ty, with  notice  of  the  warranty,  and  the  horse 
proved  unsound,  but  was  not  returned  by  the 
purchaser,  the  latter  could  not,  in  an  action 
on  the  note,  recover  the  damages  suffered  by 
the  breach  of  warranty. 

Error  from  district  court,  Graham  county; 
0.  W.  Smith,  Judgfe 

Actions  by  Thlsler  &  Schneider  and  an- 
other against  John  Keith.  The  actions  were 
consolidated.  From  a  Judgment  in  favor  of 
plaintiffs,  defendant  brings  error.    Affirmed. 

H.  J.  Harwl  and  W.  M.  Roberts,  for  plain- 
tlfr  in  error.  Q.  W.  Jones  and  R.  H.  Seeds, 
for  defendants  In  error. 

PER  CURIAM.  This  action  was  brought 
by  Thlsler  &  Schneider,  a  co-partnership, 
for  the  recovery  of  the  amount  alleged  to  be 
due  upon  a  promissory  note  In  the  sum  of 
$225,  executed  by  John  Keith  to  one  Coder, 
and  by  him  indorsed  to  plaintiffs.  A  tria' 
was  had  which  resulted  in  a  verdict  and 
Judgment  for  defendant,  Keith.  The  plain- 
tiffs, as  plaintiffs  In  error,  brought  the  case 


to  this  court,  and  the  Judgment  was  revers- 
ed, and  a  new  trial  ordered.  7  Kan.  App. 
363,  52  Pac.  619.  While  this  case  was  pend- 
ing, Thlsler  &  Schneider  brought  an  action 
against  Keith  and  Coder  on  the  other  two 
notes.  These  actions  were  consolidated,  and 
tried  as  one  case.  When  the  defendant  had 
introduced  his  testimony,  the  plaintiffs  in- 
terposed a  demurrer,  which  was  sustained. 
The  defendant  excepted,  and  brings  the  case 
to  this  court  for  review.  For  a  statement 
of  the  case,  see  Thlsler  y.  Keith,  supra. 

But  one  question  is  presented  by  the  rec- 
ord and  assignments  of  error,  and  that  is, 
did  the  court  err  in  sustaining  the  demurrer 
to  the  evidence?  The  defendant,  Keith,  filed 
an  answer  as  follows:  (1)  A  general  denial. 
(2)  That  on  the  4th  day  of  AprU,  1893,  he 
purchased  from  Coder  a  stallion  for  the  sum 
of  |1,17S,  which  he  paid  as  follows:  Cash 
1500,  and  executed  his  three  negotiable 
promissory  notes,  for  the  sum  of  |!275  each, 
with  interest  at  8  per  cent,  per  annum,  due 
August  1,  1894,  August  1,  1895,  and  August 
1,  1880.  That  the  notes  set  out  in  plahi- 
tiff's  petition  are  the  notes  aforesaid.  Tliat 
at  the  time  of  the  purchase,  as  an  induce- 
ment and  consideration.  Coder  warranted 
and  guarantied  the  stallion  to  be  sound,  and 
a  sure  breeder  and  foal-getter.  That  de- 
fendant wholly  relied  upon  the  warranty  in 
making  the  purchase,  which  Coder  well 
knew.  That  the  stallion  was  not  sound,  was 
not  a  sure  breeder  and  foal-getter.  That  he 
was  worthless  as  a  breeder,  and  he  was  only 
of  the  value  of  $100  for  all  purposes.  (3) 
That,  immediately  after  the  delivery  of  the 
notes.  Coder  deposited  them  with  the  plain- 
tiffs as  collateral  security  for  a  prior  exist- 
ing indebtedness.  That  the  plaintiffs  are 
holders  of  the  notes  without  value.  That  at 
the  delivery  thereof  Coder  informed  the 
plaintiffs  that  the  notes  were  executed  by 
this  answering  defendant  as  a  part  of  the 
purchase  price  of  the  stallion.  That  he  fur- 
ther informed  them  that  he  warranted  the 
stallion  as  aforesaid.  That,  In  the  event  the 
stallion  did  not  meet  the  requirements  of  the 
warranty,  the  notes  were  to  be  returned  and 
canceled,  together  with  the  amount  paid. 
The  stallion  did  not  meet  the  requirements 
of  the  warranty,  which  was  well  known  to 
the  plaintiffs  and  Coder  prior  to  the  com- 
mencement of  this  action.  The  notes  nor 
any  part  of  the  $500  were  ever  returned. 
That  by  reason  of  the  premises  this  defend- 
ant has  sustained  damages  in  the  sum  of 
$1,000,  with  Interest  from  April,  1883. 
Wherefore  defendant  prayed  Judgment  for 
the  sum  of  $1,000,  with  interest  costs  of 
suit  and  that  the  notes  be  canceled  and  db 
dared  void. 

Where  a  party  purchases  property  for  a 
specific  purpose,  and  the  same  is  for  that 
purpose  warranted  by  the  vendor,  if  the 
property  falls  to  meet  the  requirements  of 
the  purchaser  or  the  warranty  the  vendee 
has  two  remedies:  He  may,  by  returning  tl  • 
property,  rescind  the  contract  and  refutt 


Digitized  by 


Google 


fCan.) 


SHAFJ<£B  T.  SCHOOL  X>IST.  NO.  L 


759 


to  pay  the  pnrobaae.  price,  or  tte  ai&T  elect 
to  Btaiid  upon  Use  coatcact,  and  recover  hla 
damages,— tbat  ia,  tbe  difference  between  the 
value  of  tbe  property  for  tbe  purpose  for 
wbicb  It  was  purchased  and  tbe  actual  value 
of  tbe  property  received;  and  wben  be 
makes  bia  election  be  la  bound  to  pursue 
that  remedy.  He  alleges  tbat  tbe  borse  was 
warranted  to  be  sound,  a  sure  foal-getter, 
and  a  good  breeder;  tbat  tbe  borae  was  not 
Bound,  nor  was  be  a  Bure  foal-getter  or  good 
breeder;  and  tbat  tbe  borae  for  ail  purposes 
was  not  wortb  to  exceed  $100.  We  take  it 
tbat  tbis  la  an  election  upon  tbe  part  of 
tbe  defendant  to  recover  damages  upon  tbe 
warranty.  Tbere  is  notblng  in  tbis  answer 
indicating  a  desire  or  an  attempt  on  tbe  part 
of  tbe  defendant  to  rescind  tbe  contract. 
When  the  case  was  before  this  court  we 
held  that  plaintiffs  were  not  answerable  in 
damages  to  defendant  upon  tbe  warranty  of 
Coder.  There  is  nothing  In  the  evidence 
tending  to  establish  any  fact  necessary  to 
constitute  a  rescission  of  tbe  contract.  Tbe 
■answer  and  the  evidence  offered  by  defend- 
ant tend  to  show  the  amount  of  damages 
sustained  by  reason  of  tbe  horse  not  being 
suitable  for  tbe  purpose  for  which  he  was 
purchased.  We  know  of  no  principle  of  law 
by  which  plaintiffs  would  be  held  answera- 
ble in  damages  simply  because  they  were 
the  holders  of  defendant's  notes  with  notice 
of  tbe  warranty.  The  notes  were  held  by 
tbe  plaintiffs  below  by  indorsement  for  val- 
ue before  maturity.  Tbe  only  evidence  of 
notice  to  plaintiffs  of  any  iKMsible  claim  of 
Keith  as  against  the  notes  was  that,  upon 
failure  of  tbe  warranty,  the  sale  should  be 
rescinded,  and  the  purchase  price  of  the 
borse.  Including  the  notes,  returned.  It  was 
not  claimed  that  any  notice  of  a  failure  of 
tbe  warranty  or  demand  for  a  return  of  the 
notes  was  ever  given  or  made,  but,  on  tbe 
contrary,  Keith  kept  the  horse  without  com- 
plaint until  long  after  the  notes  became  due 
and  suit  instituted  for  the  recovery  thereon. 
His  contract  at  the  time  of  the  purchase 
was  for  a  rescission  in  case  tbe  borse  did 
not  fulfill  tbe  warranty.  It  appears  to  us 
that  plaintiff  in  error  could  not,  by  neg- 
lecting to  claim  bis  rights  by  rescission, 
change  his  remedy  to  one  for  damages,  and 
set  off  tbe  same  against  the  notes  In  tbe 
bauds  of  tbe  Indorsees.  The  judgment  must 
be  affirmed. 

(8  Kan.App.  7S1) 
SHAFFEK  r.  SCHOOL  DTST.  NO.  1  OP 
GREELEY  COUNTY. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Feb.  14,  18&0.) 
PLEADINO— StJPPLEMENTAL   PETITION. 
Where  an  action  is  commenced  on  scbooi- 
distrtct  warrants,  and  before  trial  tbe  letrisla- 
ture  passes  an  act  legalizing  the  issue  of  the 
warrants  sued  on,  hehl,  that  the  passage  of  the 
act  is  a  fact  material  to  the  propei-  determina- 
tion of  the  case,  and  may  be  set  up  in  a  sup- 
plemental petition. 
.   (Syllabas  by  the  Court.) 


JDrcor'from  district  contt'  Or«eley  county; 
J.  E.  Andrews,  Judge. 

Action  by  W.  G.  Shaffer  against  school 
district  No.  1  of  Oreeley  county.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Bevereedi, 

J.  U.  Brown,  W.  M.  Glenn,  and  Grattan  & 
Grattan,  for  plaintiff  in  error.  V.  H.  Grin- 
stead  and  Geo.  L.  Reld,  for  defendant  in 
error. 

SCHOONOVER,  3.  This  action  was 
brought  by  tbe  plaintiff  In  error  in  tbe  dis- 
trict court  of  Greeley  county  on  two  school- 
district  warrants  issued  by  the  defendant 
school  district  on  October  1,  1801,  payable 
to  W.  G.  Shaffer,  tbe  plaintiff,  in  one  year 
from  date,  in  tbe  sums  of  $700  and  $50, 
respectively.  The  petition  alleged  the  incor- 
poration of  the  district,  the  due  and  regular 
Issuing  of  the  warrants  by  the  officers  of 
tbe  district,  and  that  tbe  issue  of  the  war- 
rants was  afterwards  ratified  by  a  school- 
district  meeting,  and  tbat  plaintiff  was  tbe 
owner  and  holder  of  the  warrants;  a  copy 
of  them  being  set  out  as  a  part  of  the  peti- 
tion. Tbe  defendant  demurred  to  the  peti- 
tion, and  the  demurrer  was  overruled.  At 
the  July  term,  1895,  of  court,  and  before 
the  Issues  were  made  up,  tbe  plaintiff,  by 
leave  of  court,  amended  his  petition  by  fil- 
ing a  supplemental  petition  setting  up  the 
passage  of  an  act  of  the  legislature  of  1895 
entitled  "An  act  legalizing  the  issue  of  cer- 
tain school  warrants  therein  named,"  being 
chapter  356  of  tbe  Laws  of  1885,  which  act 
of  tbe  legislature  was  passed  after  the  com- 
mencement of  the  suit  To  that  supple- 
mental petition  the  defendant  demurred,  and 
the  demurrer  was  sustained  by  the  court. 

Tbe  principal  question  in  the  case  is,  did 
the  trial  court  err  in  sustaining  a  demurrer 
to  the  supplemental  petition,  showing  the 
passage  of  an  act  of  the  legislature  legaliz- 
ing the  issue  of  tbe  warrants  sued  on?  The 
title  of  the  act  In  question  is,  "An  act  legal- 
izing the  Issue  of  certain  school  warrants 
therein  named."  The  act  says,  "and  said 
warrants  are  made  legal  and  valid  claims 
against  said  school  district"  Tbe  school 
district  had  no  power  to  Issue  tbe  warrants. 
The  leglslatnre  had  the  right  to  give  it  that 
power.  Then,  if  there  was  an  equitable  ob- 
ligation on  the  school  district  to  pay  these 
warrants,  the  legislature  could  pass  an  act 
legalizing  them  and  making  them  valid 
claims  against  the  school  district;  tbat  is, 
it  could  put  the  school  district  In  such  a 
position  tbat  it  could  not  plead  ultra  vires 
and  avoid  the  warrants  on  the  technical 
ground  tbat  It  had  no  authority  to  issue 
them,  when  in  fact  It  realized  a  benefit  from 
the  money  for  which  they  were  Issued.  This 
act  simply  puts  the  school  district  In  tbe 
same  position  tbat  it  would  have  been  In 
bad  It  been  able  to  Issue  the  warrants  when 
It  did  so.  They  are  legail  on  their  face,  in 
that  tbe  law  may  be  read  Into  them,  and 
people  looking  at  them  con  say  they  ar« 
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prima  facie  legal,  becanae  the  achool  district 
had  the  authority  to  issue  warrants  for  this 
/purpose.  The  passage  of  the  act  legalizing 
the  Issue  of  the  warrants  sued  on  is  a 
fact  material  to  the  case,  arising  since  the 
filing  of  the  original  petition;  and  on  notice, 
and  on  such  terms  as  the  trial  court  might 
prescribe,  It  was  proi)er  so  to  allege  In  a 
supplemental  petition.  The  demurrer  to  the 
supplemental  petition  should  not  have  been 
sustained.  The  plalntiflF  should  have  a  trial 
on  the  warrants,  the  same  as  If  the  school 
district  bad  the  authority  to  issue  them,  sub- 
ject to  all  legal  defenses.  Numerous  errors 
are  assigned,  but  for  the  reasons  given  the 
Judgment  of  the  district  court  will  be  re- 
versed. 


(8Kan.App.  783) 

FALK  V.  DECOU. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    May  16,  1809.) 

REPLEVIN— OWNERSHIP— CHATTEL     MORT- 
OAGE— DEFECTIVE  DESCRIPTION. 

1.  Brld,  that  an  allegation  of  absolute  owner- 
ship of  the  property  in  controversy  is  sustained 
by  evidence  which  shows  the  plaintifC  to  be  a 
cbattol  mortgagee  in  possession. 

2.  Possession  by  the  mortgaKee  cures  the  de- 
ficiencies in  the  description  of  the  mortgaged 
property. 

H.  "When  a  mortgagee  takes  possession  of 
the  future-acquired  property  under  such  a  stip- 
iibtion  in  the  mortgage,  he  then  holds  the 
property  by  way  of  pledge,  but  in  the  same 
manner  as  though  the  mortgage  had  been  exe- 
cuted at  the  time  he  takes  possession  of  the 
property,  and  in  the  same  manner  as  though 
he  had  taken  the  property  under  and  by  virtue 
of  a  chattel  mortgnge  eoverfng  the  property." 
Cameron  v.  Marvin,  2ii  Kan.  C12. 

4.  The  instructions  cumplaiued  of  in  respect 
to  the  burden  of  proof  held  not  erroneous. 

(■Syllabus  by  the  Court.i 

Error  from  district  court,  Edwards  county; 
S.  W.  Vandivert,  Judge. 

Action  by  Jacob  Decoa  against  Charles 
Falk.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Afllrmed. 

F.  Dumont  Smith,  for  platntifF  In  error. 
Rosslngton,  Smith  &  Dallas,  Samuel  Barnum 
and  Adrian  F.  Sherman,  for  defendant  In  er- 
ror. 

MILTON.  J.  This  was  an  action  In  re- 
plevin by  the  defendant  In  error  against  the 
plaintiff  in  error  to  recover  the  possession  of 
827  sacks  of  flour.  The  petition  alleged  that 
the  plaintiff  was  the  owner  of  4,800  sacks  of 
flour,  embracing  six  different  brands,  as 
enumerated  in  the  petition,  which  flour  was 
stored  In  the  mill  and  warehouse  of  the  Kins- 
ley Milling  Company;  that  the  flour  was  pur- 
chased by,  and  delivered  to,  the  plaintiff  on 
the  22d  day  of  October,  1890;  and  that  there- 
after the  defendant  unlawfully  and  wrong- 
fully took  and  detained  possession  of  827 
sacks  thereof,  the  same  being  of  the  aggre- 
gate value  of  $1,245.  The  answer  was  a  gen- 
eral denial.  The  case  was  tried  to  a  Jury, 
which  returned  a  large  number  of  special  find- 
ings of  fact.    The  verdict  was  for  the  plain- 


tiff In  the  alternative,  and  the  valne  of  the 
flour  was  fixed  at  fTVO.  The  Judgment  was 
in  accordance  with  the  verdict 

The  basis  of  the  plaintiff's  claim  of  own- 
ership was  an  Instrument  In  writing,  in  form 
a  bill  of  sale,  and  In  the  intention  of  the  par. 
ties  and  in  legal  effect  a  chattel  mortgage, 
given  to  the  plaintiff  by  the  Edwards  County 
Bank  on  October  22,  1890,  and  filed  for  rec- 
ord the  following  day.  It  was  signed.  "Ed- 
wards Co.  Bank,  by  L.  O.  Boise,  Cashier." 
It  was  executed  and  delivered  to  secure  past- 
due  obligations  given  by  the  Eldwards  County 
Bank  to  the  First  National  Bank  of  Lamed, 
as  well  as  an  additional  loan  of  about  $1,800 
to  the  first-named  bank  at  the  date  of  the  ex- 
ecution of  the  Instrument  The  Edwards 
County  Bank  was  then,  and  for  several  years 
prior  thereto  had  been,  the  entire  owner  of 
the  property  purported  to  be  owned  by  the 
Kinsley  Milling  Company,  although  the  title 
to  the  milling  company's  real  property  stood 
In  the  name  of  Fred  I.  Boise  and  W.  L. 
Hobbs.  L.  O.  Boise,  as  the  representative 
of  the  Edwards  County  Bank,  was  the  gen- 
eral manager  of  the  milling  enterprise,  and 
Hobbs  was  in  the  employ  of  the  bank,  under 
the  supervision  of  L.  Q.  Boise.  Fred  L 
Boise  was  in  no  way  connected  with  the 
transaction  herein  mentioned.  Hobbs  was  in 
charge  of  the  operating  of  the  mill.  It  was 
agreed  between  representatives  of  the  cred- 
itor bank  and  Boise,  for  the  debtor  bank,  that 
the  mortgage  should  cover  4,800  sacks  of  flour 
then  In  the  mill  and  warehouse.  A  count  of 
the  sacks  of  flour  having  shown  the  number 
to  be  4,244,  it  was  then  agreed  that  enough 
flour  from  the  wheat  In  the  mill  should  be 
ground  to  bring  the  total  number  of  sacks  of 
flour  up  to  4.8U0,  and  the  transaction  was 
thereupon  consummated  on  that  basis.  It 
was  agreed  tliat  the  Lamed  bank  should  take 
immediate  possession  of  the  4,244  sacks  of 
flour,  and  to  this  end  the  said  bank  appoint- 
ed L.  G.  Boise  as  Its  agent  to  take  charge  of 
the  flour,  and  gave  him  the  following  writ- 
ten authority:  "Lamed,  Kan.,  Oct  22,  1880. 
We  hereby  authorize  L.  O.  Boise,  of  Kinsley, 
Kan.,  to  sell  and  ship  all  the  flour  belonging 
to  the  First  National  Bank  of  Lamed,  all 
of  said  flour  being  stored  In  the  mill  and 
warehouse  of  the  Kinsley  Milling  Company, 
Kinsley,  Kan.  All  sales  of  said  flour  are  to 
be  made  and  the  same  shipped  in  tbe  name 
of  the  First  National  Bank  of  Lamed,  Kan., 
and  all  bills  of  lading  ate  to  be  made  in  their 
name,  and  forwarded  to  them  by  L.  Q  Bnise. 
First  National  Bank  of  Lamed,  by  J.  W. 
Rush,  President"  Boise  thereupon  aj:<»)med 
to  act  as  agent  for  the  mortgagee,  and  ex- 
hibited the  foregoing  writing  to  Hobbs,  and 
Instructed  him  to  continue  the  sale  of  flour 
as  usual,  subject  to  the  said  witbia  instruc- 
tions. The  mill  was  operated  for  five  or  six 
days  after  the  mortgage  was  giveu.  and  600 
or  more  sacks  of  flour  were  manufactured 
during  that  time,  and  placed  wiUi  that  on 
hand.  On  October  28th  Boise  testified  that 
he  agreed  to  sell  two  wagon  los'is  of  flour 
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In  the  sack  to  Falk,  and  8o  Informed  Hobbs. 
That  quantity  of  flour  was  on  the  same  day 
deUvered  by  Uobbs  to  Falk.  On  October  28th, 
HobbB  delivered  several  hundred  sacks  of  flour 
to  Falk  for  the  purpose,  as  stated  by  Hobbs 
himself,  of  satisfying  a  claim  which  Falk 
held  against  the  milling  company  for  wheat 
sold  and  delivered.  Falk  testified  that  he  in- 
tended to  give  the  milling  company  and  the 
bank  credit  for  the  value  of  the  flour  he  had 
received,  and  that  he  bad  not  done  so,  and 
did  not  know  the  quantity  of  flour  he  had  ob- 
tained. The  record  is  silent  as  to  the  num- 
ber of  sacks  of  flour  contained  in  the  two 
wagon  loads  delivered  on  October  26tb,  and 
as  to  the  value  thereof. 

Two  of  tbe  special  flndlngs  returned  by  the 
jnry  are  as  follows:  "(3)  Is  it  not  a  fact  that 
at  the  time  the  defendant  took  the  flour  In 
controversy  that  the  only  possession  of  the 
same  that  the  Edwards  County  Bank,  tbe 
Kinsley  Milling  Company,  L.  G.  Boise,  and 
W.  Li.  Hobbs,  or  either  of  them,  had,  was 
possession  of  the  same  as  agent  for  plain- 
tiff? A.  Yes."  "(6)  Is  it  not  a  fact  that  the 
defendant,  when  be  took  tbe  flour  In  con- 
troversy, took  it  for  the  purpose  of  convert- 
ing it  to  his  own  use  in  payment  of  a  claim 
he  had  against  the  Kinsley  Milling  Company 
or  L.  G.  Boise  or  some  other  party?  A.  It 
is." 

The  first  assignment  of  error  la  that  tbe 
court  erred  In  overruling  the  demurrer  to  the 
plaintiff's  evidence.  The  point  argued  is  that, 
whereas  the  petition  and  affidavit  alleged 
that  tbe  plaintiff  was  tbe  absolute  owner  of 
the  property  in  controversy,  the  evidence 
showed  a  limited  ownership  thereof,  since  the 
bill  of  sale  was  merely  a  chattel  mortgage. 
The  case  of  Kennett  v.  Peters,  54  Kan.  119, 
37  Pac.  999,  is  relied  on  as  sustaining  the 
contention.  In  the  case  cited  tbe  action  was 
for  conversion,  and  tbe  petition  alleged  abso- 
lute ownership  under  a  chattel  mortgage. 
Tbe  supreme  court  held  that  the  allegation 
of  general  ownership  was  not  satisfied  by 
proof  of  special  ownership  under  the  mort- 
gage. Counsel  for  defendant  in  error  answer 
this  contention  by  pointing  out  that  the  mort- 
gage in  tbe  present  case  was  given  to  secure 
a  past  indebtedness  and  a  present  loan,  and 
that  the  debt  secured  by  the  instrument  was 
due  immediately  after  its  execution.  They 
cite  the  following  In  support  of  their  posi- 
tion: "If  a  mortgage  is  given  to  secure  a 
past-due  Indebtedness,  and  no  provision  Is 
made  for  any  future  credit,  the  condition  as 
to  default  in  the  payment  of  tbe  indebted- 
ness is  broken  as  soon  as  It  is  made."  Pol- 
lock V.  Douglas,  56  Mo.  App.  487. 

Counsel  also  say  that  as  the  mortgagee, 
through  its  agent,  Boise,  was  in  possession 
of  the  mortgaged  property  after  default,  the 
following  from  Armel  v.  lAyton,  33  Kan.  47, 
5  Pac.  444,  Is  controlling  in  the  premises: 
"A  mortgagee  in  possession  after  default  is 
not  merely  a  lienholder,  but  he  Is  the  real 
owner  of  the  mortgaged  i)roperty,  and  in  him 
Is   vested  the   entire   legal  title."     Counsel 


further  cite  the  following  from  the  syllabus 
in  Williams  t.  MiUer,  6  Kan.  App.  626,  49 
Pac.  703:  "A  mortgagee  in  possession  Is  the 
owner  of  the  personal  property  described  In 
the  mortgage,  as  against  an  officer  who  takes 
the  property  under  an  attachment  as  the  prop- 
erty of  the  mortgagor,  and  possession  cures 
any  defect  which  may  arise  from  authorizing 
the  mortgagor  to  sell  the  property."  We 
think  tbe  position  of  counsel  for  defendant 
in  error  is  correct,  and  that  the  court  did  not 
err  in  overruling  the  demarrer  to  tbe  evi- 
dence. 

Counsel  for  plaintiff  In  error  next  contends 
that  the  description  of  the  flour  in  the  bill 
of  sale,  by  merely  naming  the  various  brands, 
without  stating  the  number  of  sacks  of  each 
kind,  was  insufficient,  and  that  the  bill  of 
sale  was  void  for  uncertainty.  Possession  by 
the  mortgagee  cured  the  deficiencies  in  tbe 
description  of  tbe  property.  It  may  be  fairly 
inferred  from  the  evidence  that  when  the  bill 
of  sale  was  executed  there  was  sufficient 
wheat  in  the  mill  to  produce,  when  ground, 
the  number  of  sacks  of  flour  necessary  to 
make  the  total  number  thereof  4,800.  As 
fast  as  it  was  sacked  the  flour  was  placed 
with  that  already  in  the  possession  of  the 
•agent  of  the  plaintiff.  Cameron  v.  Marvin, 
26  Kan.  612;   Jones,  Chat.  Mortg.  f  178. 

It  is  further  contended  that  the  oral  agree- 
ment to  manufacture  flour  which  should  be 
subject  to  the  mortgage  was  void.  It  was 
held  by  tbe  supreme  court  in  the  case  of 
Cameron  v.  Marvin,  supra,  that  a  party  can- 
not mortgage  property  which  is  afterwards 
to  l>e  created,  purchased,  or  procured;  but  it 
Is  also  decided  In  the  same  case:  "When  a 
mortgagee  takes  possession  of  the  future-ac- 
quired property  under  such  a  stipulation  in 
the  mortgage,  be  then  holds  the  property  by 
way  of  pledge,  but  in  the  same  manner  as 
though  the  mortgage  had  been  executed  at 
tbe  time  he  takes  possession  of  the  property, 
and  in  the  same  manner  as  though  he  had 
taken  the  property  under  and  by  virtue  of  a 
chattel  mortgage  covering  the  property." 

It  is  further  contended  that  the  court  erred 
in  instructing  the  jury  that  the  mortgage  on 
flour  to  be  made  out  ot  wheat  then  on  hand 
would,  under  the  facts  proved,  be  valid  up 
to  the  total  of  4,800  sacks  of  flour  contemplat- 
ed by  the  mortgage,  and  that  the  burden  of 
proof  would  be  on  the  defendant  to  show  by 
a  preponderance  of  the  evidence  that  the  flour 
he  purchased  was  not  a  part  of  the  mort- 
gaged flour.  It  is  claimed  that,  since  the 
burden  of  proof  In  a  replevin  suit  Is  always 
on  the  plaintiff,  it  devolved  on  the  plaintiff  in 
this  action  to  prove  that  the  flour  purchased 
and  taken  by  Falk  was  part  of  tbe  flour  in 
existence  when  the  mortgage  was  made. 
Counsel  says  that,  since  none  of  tbe  flour 
manufactured  after  the  mortgage  was  given 
was  covered  by  the  mortgage,  Falk  or  any 
other  person  had  a  perfect  right  to  purchase 
aU  or  any  part  of  It,  and  that  he  did  so  pur. 
chase  the  flour  free  from  any  lien.  The  Jury 
found   that  about  600  sacks  of  flour   went 
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manufactured  after  the  executldn  of  the  bill 
of  sale,  and  were  placed  In  the  possession  of 
the  mortgagee.  It  must  be  held,  therefore, 
that  Falk  wrongfully  took  from  the  posses- 
sion of  the  mortgngee  the  flour  In  controversy, 
and  that  the  burden  was  properly  placed  on 
him  to  show  that  he  obtained  flour  other  than 
that  which  was  received  by  the  mortgagee's 
agent  as  part  of  the  4,800  sacks.  The  Judg- 
ment of  the  district  court  Is  aflSrmed. 


(g  Kan.App.  753) 

STEVENS  V.  BBASBLBY. 
(Oourt  of  Appeals  of  Kansas.  Southern  Depart- 
ment, W.  D.    Feb.  14,  189».) 

EiRROR  FROM  JUSTICE>-REVIBW— ABSBNCB  OP 

EVIDENCR 

1.  G<«n.  St.  lSf>7,  c.  103,  SS  146-148  (Gen.  St. 
1889,  pars.  41)O2--45)04),  control  in  respect  to 
proceedinKR  in  error  taken  to  review  a  judg- 
ment of  a  justice  of  the  peace. 

2.  In  proceedings  in  error  taken  to  review  a 
judt'nienC  of  a  justice  of  the  peace,  alleged  er- 
rors in  giving  and  refusing  instructions  cannot 
be  considered  in  the  absence  of  the  evidence  of- 
fered at  the  trial  wherein  such  judgment  was 
rendered. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
William  Easton  Hutchison,  Judge. 

Action  by  George  W.  Beaseley  against 
John  A.  Stevens.  Judgment  for  plaintiff, 
and  defendant  bringis  error.    Afflrmed. 

A.  J.  Hosklnson  and  H.  F.  Mason,  for 
plalntllT  In  error.  MUton  Brown,  for  defend- 
ant In  error. 

MILTON,  J.  The  defendant  In  error  sued 
the  plaintiff  in  error  before  a  Justice  of  the 
peace  of  Finney  county  to  recover  a  balance 
claimed  to  be  due  for  pasturing  cattle.  Ste- 
vens filed  a  bill  of  particulars,  claiming 
Judgment  for  loss  of  cattle  occasioned  by 
Beaseley's  negligence.  A  trial  by  Jury  was 
had,  resulting  In  a  verdict  and  Judgment  for 
Beaseley  In  the  sum  of  $152.!)8.  Stevens 
tarried  the  case  to  the  district  court  by  peti- 
tion in  error  and  bill  of  exceptions.  The  dis- 
trict court  sustained  Beaseley's  motion  to  dis- 
miss the  proceedings  in  error.  Plaintiff  in 
error  now  asks  that  such  decision  be  revers- 
ed. In  the  bill  of  exceptions  the  Instructions 
given  by  the  Justice  of  the  peace  were  set 
out,  but  the  evidence  was  not  preserved.  It 
was  therein  stated,  however,  that  the  in- 
Btmctlons  were  applicable  to  the  testimony, 
and  that  there  was  evidence  introduced  by 
the  defendant  below  tending  to  show  negli- 
gence on  the  part  of  Beaseley,  and  evidence 
by  the  latter  to  a  contrary  effect. 

The  proceedings  in  error  from  the  Justice's 
court  were  taken  under  section  1,  c.  92, 
Laws  1897  (Gen.  St.  18»7.  c.  95,  §  313).  which 
provides  that  it  shall  only  be  necessary  to 
incorporate  in  a  bill  of  exceptions  so  much 
of  the  evidence  as  is  necessary  to  present 
the  error  complained  of,  and  that,  where  er- 
ror is  assigned  on  the  instructions,  the  in- 
structions given  by  the  court  shall  be  Incor- 


porated In  the  record,  as  w^D  as  those  re- 
fused on  which  enoT  is  predicated,  and  it 
Bhall  be  sufficient  to  state  that  testimony 
was  offered  to  which  the  imrtmctions  on 
which  the  error  is  predicated  were  applica- 
ble, without  incorporating  any  such  testi- 
mony in  the  record.  Counsel  for  plaintiff  in 
error  contend  that  the  bill  of  exceptions  was 
sufficient  and  valid,  under  the  foregoing  pro- 
visions, while  counsel  for  defendant  In  error 
claims  that  said  chapter  92  is  void.  The 
title  thereof  reads,  "An  act  entitled  An  act 
amendatory  of  section  308,  Laws  of  18S9, 
concerning  civil  procedure  and  exceptions  in 
writing,  and  re<iuirlng  the  supreme  court  to 
prescribe  rules  tor  the  making  of  records  in 
appeals  and  proceedings  in  error  to  the  ap- 
pellate court"  Section  1  of  the  act  purports 
to  amend  section  908  of  the  Laws  of  1889. 
An  examination  of  the  Laws  of  1889  shows 
that  there  Is  no  section  SOU  therein,  and  sec- 
tion 303  of  the  General  Statutes  of  1889  re- 
lates to  probate  courts.  Apparently,  there- 
fore, chapter  92  Is  wholly  Inoperative;  but, 
even  if  said  act  be  considered  valid.  It  clear- 
ly relates  to  proceedings  in  error  from  dis- 
trict courts  to  the  supreme  court  or  to  the 
courts  of  appeals.  The  provisions  of  sections 
146-148,  c.  103,  Gen.  St.  1897,  control  In  re- 
spect to  proceedings  in  error  taken  to  review 
a  Judgment  of  a  Justice  of  the  peace.  This 
view  Is  supported  by  the  language  of  sectioL 
14  of  said  chapter  103  (Gen.  St.  1889.  par. 
B041),  and  by  the  following  cases:  Alvey  v. 
Wilson,  9  Kan.  401;  Kemer  v.  Petigo,  25 
Kan.  652.  Section  148,  supra,  which  was 
enacted  in  1870,  reads:  "In  all  bills  of  ex- 
ceptions it  shall  be  comi>etent  for  the  party 
preparing  the  same  to  set  out  the  pleadings, 
motions  and  decisions  of  the  Justice  of  the 
peace  thereon,  and  the  whole  of  the  evidence 
given,  or  so  much  as  may  be  necessary  to 
preserve  the  point  or  points  raised  and  de- 
cided on  the  trial,  and  the  rulings  and  deci- 
sions of  the  court  and  exceptions  made 
thereto  on  the  trial."  M  that  time  the  ac- 
tion of  a  Justice  of  the  peace  In  giving  and 
refusing  instructions  was  not  reviewable. 
Thellen  v.  Hann,  27  Kan.  778.  By  section  X 
c.  152,  Laws  188".  (Gen.  St.  1S89.  par.  49fl0; 
Gen.  St.  1897,  c.  10.<l.  8  144).  It  was  provided 
that  a  Justice  of  the  peace  might  grant  a 
new  trial  for  the  same  reasons  and  on  the 
same  terms  and  conditions  as  were  provldcMl 
In  the  Code  of  Civil  Procednre  In  like  causes. 
Prior  to  the  passage  of  chapter  92.  Laws 
1897,  the  sxiprenip  court.  In  the  case  of  Com- 
missioners V.  Boyd.  31  Kan.  70."i,  3  Pac,  52r!, 
bad  decided  ns  foUoAVs:  "Whore  certain  In- 
structions given  by  the  district  court  to  the 
Jury  are  alleged  for  error,  held  that.  In  the 
absence  of  all  the  evidence,  the  supreme 
court  cannot  tell  whether  such  Instructions 
are  materially  erroneous  or  not."  We  think 
this  decision  Is  applicable  and  controlling  In 
the  present  case,  and  that  all  of  the  evidence 
i-elntlng  to  the  matters  referred  to  in  the  In- 
structions complained  of  should  have  been 


Digitized  by 


Google 


Kan.) 


NAYLOR  T.  BOARD  OF  COM'Ra 


763 


{jreserved.  The  district  court  did  not  err  In 
dlsmlaslng  the  proceedings  in  error,  and  its 
Judgment  will  be  affirmed. 


<8  KBn.App.  ni) 

XATLOR  r.  BOARD  OP  COM'RS  OF  GRAY 
COUNTY. 

(Court  of  .\ppeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    March  20',  1899.) 

FEES  AND   SALARIES  —  COUNTY  ATTORNEY  — 
POWER  OP  COUNTY  BOARD. 
Under  the  proTisions  of  paragraph  1790, 
Gen.  St.  18S9  (Gen.  St.  1887,  c.  30,  S«  0(Mi8).  a 
buai'd  of  county  commissioners  of  a  county,  the 
population   of   which   was   between    1,000   and 
5,000,   was  given  the  authority   and  discretion 
to  fix  the  salary  of  the  county  attorney  of  such 
county  at  a  less  sum  than  $^MX). 
(Syllubuii  by  the  Court.) 

Error  from  district  conrt,  Gray  cotmty; 
Francis  C.  Price,  Judge. 

Action  by  J.  B.  Naylor  against  the  board 
of  county  commissioners  of  Gray  county. 
Judgment  for  aefendnnt,  and  plaintiff  brings 
error.    Affirmed. 

James  B.  Xaylor,  John  Harper,  and  Peters 
&  Nicholson,  for  plaintiff  In  error.  Harry 
Biice,  Co.  Atty.,  and  H.  F.  Mason,  for  de- 
fendant In  error. 

MILTON,  J.  This  action  was  brought  by 
the  plaintiff  in  error  to  recover  the  sum  of 
4800,  alleged  to  be  due  him  as  salary  for  the 
years  18t).">  and  ISiHi  as  county  attorney  of 
Gray  county.  In  October,  1894,  the  board  of 
«ouuty  cummissioners  of  Gray  county  fixed 
the  salary  of  the  county  attorney  at  $280 
per  year,  and  thereafter  the  plaintiff  in  er- 
ror was  elected  to  that  office,  and  served  for 
the  years  stated.  The  statute  under  which 
the  commissioners  purported  to  act  was  par- 
agraph 17i>9  of  the  General  Statutes  of  18S0 
(Gen.  St.  18»7,  c.  30,  H  (30-68),  which  reads: 
"The  county  attorneys  of  the  several  coun- 
ties of  this  state  shall  be  allowed  by  the 
board  of  county  commissioners,  as  compen- 
sation for  their  services,  as  salary,  per  year, 
as  follows:  In  counties  of  from  1,<XK)  to 
.5,0(K)  inuabltants,  not  more  than  |4(X);  pro- 
vided, tuat  In  any  county  which  shall  have 
attached  thereto  six  or  more  unorganized 
counties  for  Judicial  purposes  the  compensa- 
tion shall  be  (700;  from  5,000  to  7.500  In- 
habitants. flOO:  from  7,500  to  10.000  inhab- 
itants, $500;  from  10,000  to  12.500  inhabit- 
antK.  $700;  from  12.500  to  15,000  inhabitants, 
$1,200:  •  •  •  25,000  Inhabitante  and  up- 
wards. $2,000." 

At  the  regular  meeting  of  the  board  of 
commissioners  of  said  county.  In  April,  1805, 
the  plaintiff  in  error  tiled  his  voucher  for 
$l(X>,  the  sum  he  claimed  to  be  due  as  his 
salary  for  the  ttrxt  quarter  of  the  year, 
which  claim,  as  presented,  the  coimty  com- 
missioners declined  to  allow,  but  instead  al- 
lowed $70,  for  which  they  issued  a  county 
'Warrant  In  due  form,  imyable  to  the  order  of 
the  plaintiff  in  error.    He  refused  to  accept 


the  warrant,  and  for  each  of  the  siicceeding 
quarters  of  the  year  1895  and  of  the  year 
1890  presented  his  voucher  for  $100,  with 
precisely  the  same  result.  The  eight  vouch- 
ers filed  by  the  plaintiff  In  error  were  an- 
nexed to  his  petition  aa  exhibits,  and  the 
eight  warrants  for  $70,  each,  drawn  In  bla 
favor  by  order  of  the  board  of  county  com- 
missioners, were  attached  as  exhibits  to  the 
answer  of  the  defendant  board.  The  case 
was  submitted  to  the  court  on  the  pleadings, 
and  Judgment  was  entered  In  favor  of  the 
defendant  for  costs. 

As  the  recora  Is  presented  to  us  for  review, 
it  consists  of  a  transcript  duly  certified,  a 
case-made,  and  a  petition  In  error,  all  sepa- 
rate. The  defendant  In  error  has  moved  to 
dismiss  the  proceedings  In  error  for  the  rea- 
son that  neither  the  transcript  nor  the  case- 
made  is  attached  to  the  petition  In  error,  and 
for  the  forther  reason  that  the  case-made  Is 
Invalid  because  not  served  within  the  time 
allowed  by  tne  trial  court.  On  the  81st  day 
of  May,  1897,  plaintiff  below  was  given  90 
days  in  which  to  make  and  serve  the  case, 
and  service  thereof  was  made  on  August  31, 
1897.  Excluding  May  31st  and  including  Au- 
gust 31st,  we  find  that  the  case-made  was 
not  served  within  90  days,  as  provided  for 
In  the  order  of  the  court.  It  Is  therefore  in- 
valid. Insurance  Ck>.  v.  Koons,  20  x^an.  215; 
GImbel  v.  Turner,  36  Kan.  679,  14  Pac.  255. 

The  transcript  bears  evidence  of  having 
been  attached  to  the  petition  In  error,  though 
in  a  careless  manner.  We  have  therefore 
decided  to  determine  the  case  upon  Its  mer- 
its. Counsel  for  plaintiff  In  error  contend 
that  whue,  under  the  constitution  of  the 
state,  the  legislature  may  confer  on  tribunals 
transacting  the  county  business  of  the  sev- 
eral counties  such  power  of  local  legislation 
as  It  shall  deem  expedient,  the  legislature 
has  not  In  fact  conferred  on  the  boards  of 
county  commissioners  the  power  to  fix  the 
salary  of  county  attorneys  In  counties  of 
from  1,000  to  5,000  Inhabitants.  Counsel 
would  read  the  statute  as  follows:  "The 
county  attorneys  of  this  state  shall  be  al- 
lowed by  the  boards  of  county  commission- 
ers as  compensation  for  their  services,  as 
salary  per  year,  in  counties  of  from  1.000  to 
5.000  inhabitants.  $400."  It  is  argued  that 
the  statute  does  not  confer  a  discretion  on 
the  board  of  county  commissioners  to  fix  the 
salary  of  a  county  attorney  at  less  than  $400 
per  year,  but  It  forbids  their  allowing  more 
than  that  sum.  We  are  unable  to  adopt  this 
view;  for.  If  the  statute  be  so  construed,  the 
salary  to  be  allowed  to  county  attorneys 
would  be  $400,  irrespective  of  the  population 
of  the  county,  unless  such  population  should 
exceed  7.500  inhabitants.  Such  construction 
would  also  eliuiiuate  as  meaningless  a  con- 
slderal>le  poriiou  of  the  statute.  The  appar- 
ent intention  of  the  legislature  was  to  fix  tlic 
salaries  of  county  attorneys  according  to 
population  In  all  counties  having  more  than 
5,000  inhabitants,  and  to  leave  It  to  the  dis- 
cretion of  the  boards  of  county  commission- 
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era  In  counties  having  fewer  than  5,000  in- 
habitants to  fix  Kuch  salaries  at  $:100  or  less. 
This  view  Is  strengthened  by  the  fact  that 
under  the  provisions  of  another  statute  the 
boards  of  county  commissioners  are  author- 
ized to  examine,  settle,  and  allow  accounts 
against  their  respective  counties.  The  Judg- 
ment of  the  district  court  is  atlirmed. 


JONES  et  al.  v.  STKEOIAN  ct  al. 
(Supreme  Court  of  ■Washington.    July  5,  1000.) 

CANCELLATION  OP  INSTRUME.VT— BREACH  OF 
TRUST- -EVIDENXE. 
Members  of  a  firm  were  indebted  in  the 
sum  of  $1,000,  cvidi'nced  by  a  note  which  A. 
had  sif;iu>a  as  surety,  and  to  secure  him  they 
dei'Uetl  property  worth  !P2,r)(X)  to  him,  on  an 
agreement  that  the  property  shonld  be  sold 
to  the  highest  bidder,  and  the  proceeds  applied 
to  the  payment  of  the  note  and  interest,  and 
other  small  debts  of  the  firm,  and  the  balance 
divided  between  the  members.  A.  conveyed  the 
property  to  one  of  tiie  mcmlHrs  of  the  firm  for 
$1,050,  on  condition  that  he  pay  the  firm  note 
and  individual  debts  owing  by  him  to  A.,  and  A. 
testified  that  his  understanding  of  the  arrange- 
ment was  that  he  Khould  sell  the  property  for 
at  least  enough  to  pay  the  note.  Held,  that  the 
evidence  showed  collusion  between  A,  and  his 
grantee,  and  uo  honest  effort  to  sell  the  proper- 
ty to  others,  and  hence  the  deed  to  A.'s  grantee 
should  be  canceled. 

Appeal  from  superior  court,  Clarke  coun- 
ty;  A.  L.  Miller,  Judge. 

Suit  by  W.  A.  Jones  and  I.ettle  J.  Jones 
against  S.  F.  Steeluian,  nanuah  ('.  Steelniau, 
and  V.  K.  Abranis,  for  the  cancellation  of  a 
deed.  From  a  decree  In  favor  of  defend- 
ants, plaintiffs  appeal.     Reversed. 

W.  W.  McCredle,  for  appellants.  W.  H. 
Metcalf,  for  respondents. 

WHITE,  J.  The  appellants  are  husband 
and  wife,  and  were  such  at  the  times  of  the 
transactions  herein  mentioned.  S.  F.  and 
Hannah  C.  Steelman  are  husband  and  wife, 
and  were  such  at  the  times  of  the  trans- 
actions herein  mentioned.  From  October, 
1897,  to  May  3,  18tH),  appellants  and  the 
Steelmans  were  partners  in  the  operation 
of  a  flouring  miU  in  Ridgefleld,  Wash.  The 
flouring  mill  was  situated  upon  a  tract  of 
land  conveyed  by  H.  A.  Lamb  and  others, 
of  the  date  of  October  1.5,  1897,  to  W.  A. 
Jones  and  S.  F.  Steelman,  for  the  consider- 
ation expressed  in  the  deed  of  $1,250,  and 
was  conveyed  subject  to  a  mortgage  for 
$928  In  favor  of  J.  M.  Arthur  &  Co.  The 
mill  and  land  are  the  property  in  contro- 
versy In  this  action.  The  mortgage  men- 
tioned In  this  deed  was  on  the  13tb  day  of 
April,  1899,  assigned  by  J.  M.  Arthur  &  Co. 
to  reBi>ondent  Abrams.  One  thousand  dol- 
lars was  borrowed  by  the  partnership  from 
one  Bellows,  for  which  W.  A.  Jones.  S.  t. 
Steelman,  and  D.  K.  Abrams  gave  their  Joint 
and  several  promissory  note;  Abrams  sign- 
ing such  note  as  surety.  With  this  $1,000 
the  J.  M.  Arthur  &  Co.  indebtedness  was 
paid,  bat  the  mortgage  was  not  canceled; 


it  being  a«8igned  to  respondent  Abrams  as 
his  security  for  becoming  surety  on  the  Bel- 
lows note.  The  reasonable  value  of  the 
property  In  controversy  Is  $2,500.  The  note 
given  to  Bellows  has  not  been  paid.  The 
foregoing  facts  are  not  disputed.  The  ap- 
pellants claim  that  on  the  3d  day  of  May, 
1890,  the  api)ellants  and  respondents  Steel- 
man gave  a  deed  of  said  property  to  re- 
spondeut  Abrams,  pursuant  to  an  agreement 
between  appellants  and  all  the  respondents 
that  said  respondent  Abrams  should  sell  said 
property  for  what  It  was  reasonably  worth, 
pay  the  Bellows  note  anu  Interest,  and  di- 
vide the  balance  of  the  money  realized  from 
the  sale  between  the  appellants  and  re- 
spondents Steelman;  that  the  respondent 
Abrams,  Instead  of  discharging  the  trust  im- 
posed in  blm,  secretly  and  unknown  to  ap- 
pellants, and  In  collusion  with  the  respond- 
ent S.  F.  Steelman,  conveyed  said  property 
to  said  Steelman  upon  the  condition  that 
said  Steelman  pay  Bellows'  note  and  indi- 
vidual debts  owing  by  said  Steelman  to 
Abrams.  The  appellants  ask  that  the  deed 
from  Abrams  to  Steelman  l>e  set  aside,  and 
that  Abrams  be  required  to  carrj'  out  the 
trust  Imposed  In  him,  or  surrender  the  trust 
property  to  the  court:  that  he  be  required 
to  give  a  full  account  of  his  actions  as  trus- 
tee, and  tliat  If  he  has  wasted  any  of  the 
trust  propert.v  or  placed-  It  beyond  the  con- 
trol of  the  court,  appellants  have  Judgment 
against  hlui  for  what  may  be  reasonable 
and  Just;  and  that  appellants  may  have 
such  other  and  further  relief  as  may  seem 
equitable  and  Just.  The  respondents  claim 
certain  individual  advancements  by  respond- 
ents Steelman  to  the  partnership,  amount- 
to  about  $100.  The  respondents  claim,  also, 
that  In  the  month  of  May,  1899,  the  said  ap- 
pellants and  respondents  Steelman  not  be- 
ing able  to  pay  said  mortgage  Indebtedness, 
and  the  res]>ondent  Abrams  being  liable  for 
the  amount  thereof  on  the  note  given  to 
Bellows,  the  said  appellants  and  the  said 
respondents  Steelman  execute<I  and  delivered 
to  said  respondent  Abrams  a  deed  of  con- 
veyance of  said  partnership  property,  with 
the  understanding  and  agreement  that  the 
said  Abranis  should,  at  his  convenience,  pay 
and  discharge  the  Bellows  note,  as  a  consid- 
eration for  said  deed,  and  that  said  Abrams 
sold  and  conveyed  said  property  to  said  S.  F. 
Steelman,  who  agreed  to  pay  the  indebted- 
ness represented  by  the  Bellows  note.  The 
court  below  found:  "(6)  That  on  or  about  the 
3d  day  of  May,  1899,  the  said  partnership 
being  unable  to  pay  tne  said  mortgage  In- 
debtedness, the  same  then  being,  with  in- 
terest accrued,  the  sum  of  ten  hundred  and 
fifty  ($1,(>.'>0)  dollars,  the  plaintiffs  and  the 
defendants  S.  F.  Steelman  and  Hannah  C. 
Steelman,  his  wife,  for  the  purpose  of  pay- 
ing: First,  the  said  mortgage  indebtedness: 
and,  second,  such  other  Indebtedness  of  said 
partnership  as  the  proceeds  of  the  sale  of 
said  p.irtnership  property.  If  sold  by  the  said 
Abrams,  might  cover,  over  and  above  the 
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amount  due  and  to  become  due  on  said  mort- 
gage,—made,  executed,  and  delivered  to  said 
defendant  D.  K.  Abrama  the  certain  deed  of 
conveyance  of  aaid  partnership  property  men- 
tioned In  plalntlffa'  complaint.  (7)  That 
thereafter  the  said  defendant  D.  K.  Abrams, 
being  unable  to  sell  said  property  so  con- 
veyed to  him  for  any  som  In  excess  of  said 
indebtedness  thereon,  bargained,  sold,  and 
conveyed  the  same  to  the  defendant  S.  F. 
8teeluian  for  the  sum  of  ten  hundred  and 
fifty  dollars,  the  amount  due  on  said  mort- 
gage, and  for  the  payment  of  said  sum  said 
grantee  then  and  there  assumed  and  agreed 
to  paj  the  said  indebtwlness."  As  a  conclu- 
sion of  law  the  court  found  "that  the  said 
deed  of  conveyance  of  the  said  defendant 
P.  K.  ADrams  to  the  said  defendant  8.  F. 
Steelman  was  bona  flde  and  In  good  faith, 
made  pursuant  to  the  power  and  title  vested 
In  the  said  D.  K.  Abrams  by  the  convey- 
ance to  him  of  the  said  plaintiffs  and  the 
said  defendants  S.  F.  Steelman  and  Hannah 
C.  Steelman,  and  should,  therefore,  be  per- 
mitted to  stand,  subject  to  the  payment  by 
the  said  defendants  S.  F.  Steelman  and 
Hannah  C.  Steelman  of  the  said  mortgage 
indebtedness,  with  accrued  and  accruing  in- 
terest thereon,  and  that  the  defendants  re- 
cover judgment  for  their  costs  and  disburse- 
ments herein  against  the  plaintiffs." 

The  testimony  in  the  case  Is  somewhat 
conflicting,  but  tends  to  support  the  conten- 
tion of  the  appellants.  The  court  below 
found  that  the  conveyance  was  made  to 
Abrams  for  the  purpose  of  paying:  First, 
the  mortgage  indebtedness;  and,  second, 
such  other  Indebtedness  of  the  partnership 
as  the  prdceeds  of  the  sale  might  cover  if 
sold  by  Abrams,— to  this  extent  finding  In 
favor  of  the  contention  of  the  appellants 
that  a  sale  of  the  property  by  Abrams  was 
contemplated,  and  repelling  the  claim  of  the 
respondents  in  their  answer  that  the  deed 
was  made  to  Abrams  with  the  understand- 
ing and  agreement  that  he  should,  at  his 
convenience,  pay  and  discharge  the  Bellows 
note,  as  the  consideration  for  said  deed. 
The  agreement  was  made  in  the  first  in- 
stance between  W.  A.  Jones  and  Abrams. 
Jones  testifies  that  the  property  was  given 
to  Abrams  to  settle  up  the  partnership  busi- 
ness; that  his  agreement  with  Abrams  was 
that  Abrams  was  to  take  the  property,  put 
it  on  the  market,  either  through  himself  or 
bis  agent,  get  as  good  a  price  as  he  could, 
pay  off  the  indebtedness  against  the  firm, 
and  divide  whatever  was  left  between  Steel- 
man and  himself.  Abrams  stated  that  the 
property  ought  to  bring  $2,400;  that  no  spe- 
cial limit  as  to  the  price  was  fixed,  but  that 
it  was  to  be  put  on  the  market  by  Abrams 
or  his  agent,  and  sold  for  the  best  price  that 
could  be  got  for  it.  A  Mrs.  Thomas  testifies 
that  she  heard  a  conversation  between  Jones 
and  Abrams  relative  to  what  should  be  done 
with  the  property:  that  it  was  to  be  put  up 
and  sold  to  the  highest  bidder,  and  the  pro- 
ceeds to  be  divided  after  the  debts  were. 


paid.  The  testimony  of  Abrams  himself 
bears  out  the  theory  that  the  property  was 
to  be  sold  by  him  for  the  benefit  of  the  part- 
nership. He  says  he  had  the  privilege  of 
selling  It  to  Jones  or  Steelman,  or  any  stran- 
ger, for  the  face  of  the  mortgage.  If  he  could 
not  get  any  more;  that  he  was  to  sell  the 
property  for  as  much  as  he  could  get  for  It, 
but  he  was  to  sell  it  even  If  he  did  not  get 
more  than  the  mortgage;  that,  if  ho  sold  it 
for  more  than  the  mortgage,  the  proceeds 
were  to  go  to  pay  the  debts;  that  he  was  to 
sell  it  for  enough  to  pay  off  the  mortgage; 
and  that  he  was  to  sell  it  to  the  highest  bid- 
der. The  following  is  from  the  testimony 
of  Abrams  on  cross-examination:  "Q.  I  un- 
derstood you  that  you  didn't  talk  with  Jones 
about  it  until  the  day  before  you  came  up 
to  have  the  deed  made  out,  but  prior  to  that 
you  hadn't  talked  with  Jones?  A.  No,  sir; 
I  don't  think  I  did.  Q.  You  were  to  take 
this  property  and  sell  it  for  as  much  as  you 
could  get  for  it,  but  you  were  to  sell  It  even 
if  you  didn't  get  more  than  the  mortgage? 
A.  Yes,  sir.  Q.  Tf  you  sold  it  for  more  than 
the  mortgage,  what  were  yon  to  do  with  It? 
A.  It  was  to  go  to  pay  the  debts.  Q.  After 
the  debts  were  paid,  what  was  to  be  done? 
A.  Nothing  said  about  that.  Q.  Y'ou  were  to 
sell  for  as  much  as  you  could  get,  but  were 
to  sell  for  enough  to  pay  off  the  mortgage? 
A.  Yes.  sir.  Q.  And  to  sell  to  the  highest 
bidder?  A.  Yes,  sir.  Q.  That  was  the  un- 
derstanding? A.  Yes,  sir.  Q.  Under  that 
understanding  the  deed  was  made  to  you? 
A.  Yes,  sir.  Q.  You  canceled  the  mortgage? 
A.  Yes,  sir.  Q.  Did  you  cancel  It  the  same 
day?  A.  I  think  so.  Q.  You  think  it  was 
about  the  same  day?  A.  Yes,  sir.  Q.  When 
you  sold  it  to  Steelman,  you  took  a  mortgage 
back  for  how  much?  A.  $1,000.  Q.  Is  that 
on  record?  A.  I  think  so.  Q.  When  did 
yon  put  it  on  record?  A.  Steelman  put  It  on 
record.  Q.  Are  you  sure  It  is  on  record?  A. 
I  supposed  it  was.  Q.  You  are  not  sure 
about  that?  A.  No,  sir.  Q.  You  don't  know 
about  when  it  went  on  record?  A.  No.  sir." 
This  testimony  Is  consistent  with  the  claim 
of  appellants,  and  Inconsistent  with  the  de- 
fense set  up  in  the  answer  of  the  respond- 
ents, that  the  conveyance  was  an  absolute 
conveyance  to  Abrams  in  consideration  that 
Abrams  would  assume  and  pay  the  Bellows 
note.  Abrams  further  testifies  that  he  tried 
to  find  a  purchaser  for  the  property;  that 
he  talked  with  two  or  three  about  It.  and 
that  two  or  three  letters  from  proposed  pur- 
chasers were  written  to  him;  that  Jones  and 
Steelman  were  trying  to  find  buyers,  and  he 
supposes  these  letters  came  through  their 
activity;  that  .Tones  had  told  him  of  a  buy- 
er. All  this  tends  to  show  that  .\brams  held 
the  property  In  trust  to  sell  for  the  benefit 
of  the  partnership.  Steelman  testifies  that 
the  deed  to  Abrams  was  for  the  face  of  the 
mortgage,  and  that:  "He  was  to  dispose  of 
it  any  way  he  saw  proper.  He  was  to  sell 
the  property  to  whoever  he  could,  and  satis- 
fy Mr.  Bellows  and  the  face  of  the  mort- 
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gage.  He  was  on  the  note  of  Bellows,  and 
he  was  responsible  for  the  money."  It  will 
be  seen  from  this  testimony  that  at  least  the 
note  of  Bellows  was  to  be  paid  by  a  sale  of 
the  property.  The  pleadings  of  the  appel- 
lants and  respondents  show  that  the  Bellows 
note  has  not  yet  been  paid.  As  between 
Bellows  and  Jones,  Jones  Is  still  liable  on 
the  Bellows  note,  for  Bellows  was  not  a 
party  to  any  arrangements  made  between 
Steelman  and  Abrams  as  to  the  payment  of 
the  Bellows  note.  This  Itself  is  sufficient 
ground  for  setting  aside  the  deed  from 
Abrams  to  Steelman;  for  the  debt  to  Bel- 
lows has  not  been  discharged,  and  Jones  Is 
still  liable  therefor.  Steelman  says  Abrams 
was  to  sell  the  property  and  satisfy  the  Bel- 
lows note.  This  has  not  been  done.  The 
court  below  recognized  this  in  its  conclu- 
sions of  law,  and  in  the  decree  entered  there- 
on; for  In  its  conclusions  of  law  the  court 
says  that  the  conreyance  from  Abrams  to 
Steelman  should  stand,  subject  to  the  pay- 
ment by  Steelman  of  the  mortgage  Indebted- 
ness with  accrued  and  accruing  interest 
thereon,  and  the  decree  adjudges  that  the 
conTeyance  should  stand,  subject  to  the  pay- 
ment of  the  Bellows  note.  The  court  cannot 
make  a  contract  for  the  parties.  Jones  nev- 
er agreed  to  convey  this  property  to  Steel- 
man in  consideration  that  Steelman  would 
pay  the  Bellows  note.  The  liability  of  Jones 
to  Bellows  on  the  Bellows  note  is  not  dis- 
charged by  this  decree,  or  by  any  arrange- 
ment made  between  Steelman  and  Abrams, 
so  far  as  Bellows'  right  to  look  to  Jones 
alone  for  the  payment  of  the  note,  if  he  so 
elects,  is  concerned.  There  are  other  cir- 
cumstances in  this  case  tending  to  show  col- 
lusion, as  alleged  in  the  appellants'  com- 
plaint, between  Abrams  and  Steelman.  Here 
is  property  worth  f2,oOU.  Nine  days  after 
it  was  conveyed  to  the  trustee,  it  is  sold  to 
one  of  the  partners  conveying  it  (thereby  de- 
vesting the  legal  title  of  the  other  partners) 
for  $1,050,  Just  the  amount  due  on  the  Bel- 
lows note  and  Arthur  &  Co.  mortgage,  for 
which  a  mortgage  was  given  by  Steelman 
to  Abrams,  left  in  the  possession  of  Steel- 
man, and  recorded  by  him  on  June  1,  1809. 
Not  one  dollar  passetl.  Other  indebtedness 
of  the  partnership,  amounting  to  something 
like  $300,  remains  unpaid.  By  this  transac- 
tion one  partner  taices  all  the  firm  assets, 
worth  f2,.")(K),  for  $1,050,  making  by  the 
transaction  $1,4.'50,  yet  leaving  the  despoiled 
partner  still  liable  to  the  creditors  of  the 
Arm  for  the  entire'  indebtedness  of  the  firm, 
amounting  to  about  $1,:3.jO.  The  evidence 
■shows  that  Abrams  and  Steelman,  without 
the  knowledge  of  Jones,  a  few  days  before 
the  transfer  was  made  to  Abrams,  went  to  a 
lawyer  and  consulted  him  with  reference  to 
having  the  Arthur  &  Co.  mortgage  foreclosed; 
that  Abrams  had  confidence  in  Steelman;  that 
Steelman  was  anxious  to  get  the  property  if 
,he  could  get  Jones  out.  "The  principle  is 
well  settled  that  trustees  are  bound  to  exer- 
cise care  and  prudence  in  the  execution  of 


their  trust.  In  the  8am«  degree  that  men  of 
coDimon  prudence  ordinarily  exercise  in  tbelr 
own  affairs.  •  •  •  This  rule  couceming 
the  extent  and  limits  of  the  trustee's  duty 
to  use  care,  diligence,  and  prudence  applies 
to  all  his  transactions  in  connection  with 
the  trust,  and  all  Us  dealings  with  the  trust 
property,  by  which  the  interests  of  the  bene- 
ficiary can  be  affected."  2  Pom.  X<q.  Jar. 
1070.  The  sale  will  not  be  set  aside  (or 
mere  Inadequacy  of  price,  if  due  diligence 
was  used  by  the  donee  of  the  power  to  sell 
under  every  possible  advantage.  "Where 
there  are  suspicious  circumstances  connect- 
ed with  the  fact  of  Inadequacy  of  price,  as 
where  the  parties  stand  in  a  fiduciary  re- 
lation to  each  other,  •  *  •  inadequacy  of 
consideration  will  become  very  pertinent, 
and  oftentimes  conclusive,  evidence  that 
fraud  and  undue  Influence  have  been  used 
to  bring  about  a  bargain  advantageous  to 
one  side  and  ruinous  to  the  other."  Perry, 
Trusts  (4th  £d.)  i  187.  Abrams  was  the 
agent  of  Jones,  Steelman,  and  the  creditors 
of  the  partnership.  In  a  trust  of  this  char- 
acter the  trustee  is  bound  to  act  with  entire 
fairness  and  impartiality  between  all  the 
parties  he  represents.  It  has  been  held  that 
trustees  in  deeds  of  trust  with  power  of  sale 
to  secure  debts  are  considered  as  the  agents 
of  both  parties,  and  they  must  act  with  the 
strictest  impartiality  and  integrity;  and 
where  It  is  shown  that  they  have  abused 
their  trust,  or  have  combined  with  one  par- 
ty to  the  detriment  of  the  other,  or  where  it 
appears  tuat  a  substantial  injury  has  re- 
sulted from  their  acts  in  failing  or  neglect- 
ing a  wise  and  sound  discretion,  equity  will 
grant  relief.  Goode  v.  Comfort,  39  Mo.  313; 
Sherwood  v.  Sazton.  63  Mo.  78;  Williamson 
V.  Stone,  128  111.  129.  22  N.  E.  1005.  At  the 
time  of  the  conveyance  from  Abrams  to 
Steelman,  it  was  agreed  between  Abrams 
and  Steelman  that  Steelman  would  secure 
Abrams  by  a  mortgage  on  other  property 
for  $300.  which  Steelman  individually  owed 
Abrams.  The  evidence  in  this  case  falls  to 
show  any  honest  effort  on  the  part  of 
Abrams  to  sell  the  property  to  outsiders. 
Steelman,  in  his  testimony,  In  substance, 
says  he  intended  to  buy  back  the  property 
before  he  signed  the  deed  to  Abrams;  that, 
when  Jones  proposed  to  deed  the  property  to 
Abrams,  it  "kind  of  stunned"  him  to  deed 
away  his  property  and  have  nothing  to  show 
for  it;  that  he  then  talked  to  Abrams  with- 
out Jones'  knowledge,  and  after  that  turned 
the  property  over  to  Abrams. 

As  we  view  the  evidence  in  this  case  and 
the  circumstances  surrounding  the  transac- 
tions, we  are  convinced  that,  under  the  rules 
governing  a  court  of  equity,  the  deed  from 
Abrams  to  Steelman  should  be  set  aside  and 
held  for  naught,  and  it  is  so  adjudged  and 
decreed.  It  is  further  adjudged  and  decreed 
that  the  respondent  Abrams  under  and  pur- 
suant to  the  understanding  and  agreement 
set  out  in  the  complaint,  is  a  trustee  of  ap- 
pellants and  resiKmdenta  Steelman,  for  the 
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purpose  of  selUng  said  property  f«r  what  it 
Is  reasonably  wortlif  aiMl  applying  the  pro- 
ceeds: First,  to  th«  payment  of  tbe  Bellows 
note;  and,  next,  to  tlie  payment  of  the  other 
debts  of  said  pai-tuerablp;  and,  If  any  bal- 
ance remains,  the  same  to  be  divided  be- 
tween tbe  appellants  and  respondents  Steel- 
man.  This  cause  is  remanded  to  tbe  court 
below,  with  Instructions  to  enter  a  decree 
in  accordance  with  this  opinion,  and  also  to 
direct  said  trustee  to  sell  said  property,  on 
notice  usually  given  of  sale  of  real  property 
on  execution,  at  either  public  or  private 
sale,  as  the  court  below  may  decree;  said 
sale  to  be  subject  to  confirmation  by  the 
court,  and  the  proceeds  to  be  distributed  as 
In  this  opinion  indicated.  The  court  below 
is  further  directed  to  ascertain  the  partner- 
ship Indebtedness  and  the  advances,  if  any, 
made  by  tbe  respondents  Steelman  as  claim- 
ed in  their  answer;  and,  If  any  balance  shall 
remain  after  paying  said  Bellows  note,  the 
partnership  debts,  and  the  said  advances, 
and  tbe  costs  of  this  action  hereafter  accru- 
ing In  the  court  below,  the  same  shall  be  di- 
vided between  the  appellants  and  respond- 
ents Steelman.  And  It  is  further  ordered 
and  adjudged  that  the  Judgment  and  decree 
entered  herein  in  the  court  below  on  Decem- 
ber 2tt,  1889,  be  reversed  and  set  aside.  And 
it  Is  further  ordered  and  adjudged  that  all 
the  costs  in  this  action  that  have  accrued 
to  the  present  time  In  the  court  below  be 
paid  by  the  respondents,  and,  further,  that 
appellants  have  and  recover  their  costs  in 
this  court 

DUNBAK,  C.  J.,  and  REAVIS,  ANDERS, 
and  FUIXERTON,  JJ.,  concur. 


CITY  OF  NEW  WHATOOM  r.  BOEDER. 

(Supreme  Court  of  Washington.    June  23, 

1900.) 

TAXATION  —  INTEREST      AND      PENALTIES  — 

COUNTY  CURRENT  FUND— STATUTES 

— RETKOSl'ECTIVE  EFFECT. 

1.  Sess.  Laws  1899,  p.  290,  c.  141,  {  6,  pro- 
Tides  that  the  connty  treasurer  shall  collect  all 
taxes,  including  those  levied  for  municipal  pur- 
poses, and  that  all  collections  from  penalties 
and  interest  on  delinquent  taxes  shall  be  cred- 
ited to  the  county  current  expense  fund.  CJonst. 
art.  11,  I  12,  prohibits  the  legislature  from  im- 
posing taxes  on  counties,  towns,  or  municipal 
corporations  for  local  purposes,  but  provides 
that  the  legislature  may  empower  municipal 
corporations  to  levy  taxes  for  local  use.  Held 
that,  since  Interest  and  penalties  are  no  part 
of  taxes  proper,  a  municipal  corporation  has  no 
right  thereto,  though  collected  on  taxes  leviwl 
for  its  local  purposes,  but  such  penalties  and 
interest  belonged  to  the  county. 

2.  Sess.  Laws  1S!)0.  p.  2ilO,  c.  141,  j|  6,  re- 
quires the  county  treasurer  to  collect  all  taxes, 
including  those  levied  for  municipal  purpuscs, 
and  declares  that  taxes  shall  become  delin- 
quent after  the  31st  of  May,  from  which  time 
interest  shall  be  charged  at  the  rate  of  15  per 
cent,  per  annum,  and  that  all  collections  from 
"penalties  and  interest  on  delinquent  taxes" 
shall  be  orrditcd  to  the  oount.v  current  expense 
fund.  Hrld.  that  the  grant  to  the  county  cur- 
rent fund  applied  to  "penalties"  in  the  legal 


'Sense  of  the  term,'  as  well  as' to  "interest,": 
and  is  retrospective  in  effect,  and  thus  included . 
penalties  and  interest  to   be  collected   on  tax- 
es  which  had  bceu  levied  for  municipal  pur- 
poses prior  to  the  passage  of  tbe  act. 

Appeal  from  superior  court,  Whatcom 
county;   H.  K.  Hadley,  Judge. 

Mandamus  by  the  city  of  New  Whatcom 
against  Victor  A.  Koeder,  treasurer  of  What- 
com county,  to  compel  an  accounting  of  in- 
terest and  penalties  received  on  taxes  levied 
for  munlciijal  purposes.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Thomas  M.  Vance  and  A.  E.  Mead,  for  ap- 
pellant. C.  H.  Hurlbut,  E.  P.  NicbolBon. 
and  Ed.  E.  tiardln,  for  respondent 

WHITE,  jr.  The  appellant,  A'lctor  A.  Boe- 
der, Is  the  county  treasurer  of  Whatcom 
county,  state  of  Washington,  and  has  been . 
such  county  treasurer  since  January  1,  1899. 
The  respondent  the  city  of  New  Whatcom, 
Is  a  municipal  corporation  of  the  third  class, 
organized  and  existing  under  the  laws  of  the 
state  of  Washington.  On  tbe  11th  day  of 
January,  1900,  the  city  of  New  Whatcom, 
the  respondent  herein  and  plaintiff  In  the 
court  below.  Instituted  an  action  In  the 
nature  of  a  mandamus  proceeding  against 
the  appellant,  as  defendant  In  tbe  court 
below,  to  obtain  a  peremptory  writ  requir- 
ing the  appellant  as  county  treasurer  of 
AVhatcom  county,  state  of  Washington,  and 
as  ex  officio  collector  of  taxes  of  the  city 
of  New  Whatcom,  to  account  to  the  respond- 
ent for  all  moneys  received  by  the  appel- 
lant In  his  official  capacity  on  the  collection 
of  penalties.  Interest,  and  costs  on  delin- 
quent taxes;  the  affidavit  for  a  writ  of 
mandamus  executed  for  and  on  behalf  of 
the  city  of  New  Whatcom  by  Hon.  Ed.  E. 
Hardin,  mayor  of  said  city,  stating  that  the 
appellant,  as  ex  officio  collector  of  taxes  for 
respondent,  had  failed  and  refused  to  render 
an  account  of  his  collections  from  municipal 
levies  made  by  respondent  that  had  accrued 
on  penalties.  Interest,  and  costs  on  delin- 
quent taxes  since  January  1,  1899.  The  re- 
spondent sought  not  only  an  accounting  of 
moneys  received  by  him  as  such  collector 
of  taxes  on  penalties,  Interest  and  costs  on 
delinquent  taxes,  but  sought  an  order  requir- 
ing the  appellant  to  pay  over  to  the  respond- 
ent Its  proportionate  part  of  all  penalties. 
Interest,  and  costs  on  delinquent  taxes  re- 
ceived by  the  appellant  In  his  official  ca- 
pacity on  tbe  collection  of  delinquent  taxes 
since  January  1,  1899,  and  asked  that  the 
appellant  be  required  to  Include  In  his 
monthly  returns  to  the  respondent  its  pro- 
portionate part  of  all  penalties,  Interest,  and 
costs  on  delinquent  taxes.  The  answer  of 
the  appellant  was  filed  on  February  8.  1900. 
The  allegations  of  respondent's  affidavit 
were.  In  effect,  admitted  by  the  answer,  and 
the  appellant  Justified  his  failure  to  include 
in  his  moutlily  return  to  the  treasurer  of 
the  respondent  any  amount  received  by  him 
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as  penalties,  interest,  and  costs  on  delin- 
quent  taxes,  on  the  ground  that  since  the 
10th  day  of  March,  189tf,  under  an  act  of 
the  legislature  of  1899  approved  on  that 
date,  he  was  required,  as  treasurer  of  What- 
com county,  and  ex  olUcio  tax  collector  of 
respondent,  to  credit  all  such  sums  so  re- 
ceived by  him  as  such  county  treasurer  to 
the  current  expense  fund  of  Whatcom  coun- 
ty. Trial  was  had  thereafter  under  the 
pleadings  heretofore  referred  to.  The  only 
testimony  considered  at  the  trial  is  con- 
tained in  the  stipulation  filed  February  14, 
1900,  included  in  the  statement  of  facts. 
The  decision  of  the  court  in  the  trial  of  the 
cause  was  reserved  for  a  time,  and  on  March 
23,  ItniO,  the  court  rendered  a  Judgment  in 
favor  of  respondent,  to  the  effect  that  re- 
spondent was  entitled  to  a  peremptory  writ 
of  mandate  requiring  appellant,  as  such 
county  treasurer,  to  account  to  the  treasurer 
of  the  respondent  for  all  penalties,  interests, 
and  costs  collected  by  the  appellant  since 
January  1,  1899,  on  delinquent  municipal 
tax  levies  for  the  year  1808  and  all  previ- 
ous years,  from  and  including  the  year  1883, 
and  requiring  the  appellant  to  include  In 
his  certified  return  thereafter  to  the  treas- 
urer of  the  respondent  all  such  collections 
of  penalties.  Interest,  and  costs  on  such  de- 
linquent taxes.  Appellant  excepted  to  the 
conclusions  of  law  and  decree  so  made  and 
rendered,  and  on  said  date  appealed  from  the 
Judgment  of  said  court. 

There  Is  no  controversy  whatever  between 
the  respondent  and  appellant  concerning  the 
facts  of  this  case.  What  is  the  proper  in- 
terpretation and  construction  of  section  6, 
c.  141,  p.  290,  Sess.  Laws  1899,  is  the  ques- 
tion to  be  considered.  The  section  reads  as 
follows: 

"Sec.  6.  Section  sixty-eight  of  said  act  is 
hereby  amended  to  read  as  follows:  'Sec. 
68.  The  county  treasurer  shall  be  the  re- 
ceiver and  collector  of  all  taxes  extended 
upon  the  tax  books  of  the  county,  whether 
levied  for  state,  county,  scliool,  bridge,  road, 
municipal  or  other  pnri^ses,  and  also  of  all 
fines,  forfeitures  or  penalties  received  by 
any  person  or  officer  for  the  use  of  his  coun- 
ty. All  taxes  upon  real  property  made  pay- 
able by  the  provisions  of  this  act  shall  be 
due  and  payable  to  the  treasurer  as  afore- 
said on  or  before  the  thirty-first  day  of  May 
of  each  year,  after  wliich  date  they  shall 
become  delinquent,  and  interest  at  the  rate 
of  fifteen  per  cent,  per  annum  shall  be  char- 
ged upon  such  unpaid  taxes  from  the  date 
of  delinquency  until  paid:  provided,  how- 
ever, when  the  total  amount  of  tax  payable 
by  one  person  is  two  dollars  or  more,  then 
if  one-half  of  such  taxes  be  paid  on  or  be- 
fore said  thirty-first  day  of  May,  then  the 
time  of  payment  of  the  remainder  thereof 
shall  be  extended,  and  said  remainder  shall 
be  due  and  payable  on  or  before  the  thir- 
tieth day  of  November  following;  but  if  the 
remaining  one-half  of  such  taxes  be  not  paid 
on  or  before  the  thirtieth  day  of  November, 


then  such  remaining  one-half  shall  be  deUn- 
quent,  and  interest  at  the  rate  of  fifteen  per 
cent  per  annum  shall  be  charged  thereon 
from  the  first  day  of  June  preceding  until 
paid:  provided,  further,  there  shall  be  an  al- 
lowance of  three  per  eent.  reibate  to  all  payert 
of  taxes  who  shall  pay  the  taxes  on  real  prop- 
erty in  one  payment  and  in  full  on  or  before 
the  fifteenth  day  of  March  next  prior  to  the 
date  of  delinquency.  All  rebates  allowed  un- 
der this  section  shall  be  charged  to  the  county 
current  expense  fund,  and  all  collections  from 
penalties  and  interest  on  delinquent  taxes 
shall  be  credited  to  the  current  expense  fund.' " 

The  respondent  contended  that  that  por- 
tion of  the  section  above  italicized  was 
prospective  only  in  its  operations,  while  the 
appellant  contended  that  it  was  not  only 
prospective,  but  retrospective.  The  trial 
court  adopted  the  view  of  the  respondent, 
and  rendered  a  Judgment  to  the  effect  that 
on  all  municipal  tax  levies  made  since  the 
approval  of  the  act  the  penalties  and  inter- 
est on  delinquent  taxes  should  be  credited  to 
the  current  expense  fund,  but  that  on  all 
municipal  levies  made  prior  to  the  date  of 
the  approval  of  the  act  the  appellant  should 
account  to,  and  pay  over  to,  the  respondent 
all  penalties,  interest,  and  costs  collected  on 
delinquent  taxes. 

The  respondent  calls  our  attention  to  sec- 
tion 12,  art.  11.  of  the  state  constitution, 
which  reads:  "The  legislature  sball  have  no 
power  to  impose  taxes  upon  counties,  cities, 
towns,  or  other  municipal  corporations,  or 
upon  the  Inhabitants  or  property  thereof,  for 
county,  city,  town,  or  other  municipal  pur- 
poses, but  may  by  general  laws  vest  in  the 
corporate  authorities  thereof  tlie  power  to 
assess  and  collect  taxes  for  such  purposes." 
It  Is  not  claimed  in  this  action  that  any  of 
the  taxes  proper,  assessed  by  the  city  and 
collected  by  the  appellant,  have  been  retain- 
ed by  him.  It  may  be  conceded,  also,  that 
the  legislature  has  no  power  to  levy  a  tax 
upon  a  municipal  corporation  without  Its  con- 
sent The  fund  from  the  tax  levy  proper 
belongs  to  the  municipality.  A  tax  is  not  a 
debt  and  does  not  bear  interest  unless  im- 
posed by  statute.  The  legislature  has  not 
conferred  upon  counties,  cities,  towns,  or  oth- 
er municipal  corporations,  imder  the  section  of 
the  constitution  quoted,  the  power  to  impose 
penalties  and  interest  on  unpaid  taxes.  Such 
penalties  and  interest  are  imposed  only  under 
the  general  laws  of  the  state.  It  is  provided 
in  the  section  quoted  that:  "The  county 
treasurer  shall  be  the  receiver  and  collector 
of  all  taxes  extended  upon  the  tax  Ixtoks  of 
the  county,  whether  levied  for  state,  county, 
school,  bridge,  road,  municipal  or  other  pur- 
poses, and  also  of  all  fines,  forfeitures  or  pen- 
alties received  by  any  person  or  officer  for 
the  use  of  his  county.  All  taxes  upon  real 
property  made  payable  by  the  provisions  of 
this  act  shall  be  due  and  payable  to  the  treas- 
urer as  aforesaid  on  or  before  the  thirty-first 
day  of  May  of  each  year,  after  which  date 
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they  shall  become  delinquent,  and  interest  at 
the  rate  of  fifteen  per  cent  per  annum  shall 
be  charged  upon  such  unpaid  taxes  from  the 
date  of  delinquency  until  paid."  It  will  be 
observed  that  the  legislature,  and  not  the 
municipality,  fixes  the  date  of  the  delinquen- 
cy and  the  interest  charge;  in  other  words, 
creates  the  delinquent  fund  arising  from  this 
source.  In  tax  laws  penalties  proper  and  in- 
terest charges  are  imposed  for  mere  delin- 
quencies in  order  to  hasten  payment  The 
general  law  of  the  state  Imposes  this  charge 
as  a  penalty  for  neglect  to  pay  the  tax  in  due 
season.  The  fund  arising  from  this  source 
is  created  by  the  legislative  act  of  the  sov- 
ereign state,  and  it  follows  that  the  legis- 
lature has  a  right  to  dispose  of  this  fund  to 
the  same  extent  as  other  fines  and  penalties 
arising  from  the  violation  of  other  laws  of  the 
state.  Our  attention  has  been  called  by  the 
respondent  to  the  case  of  State  v.  Mish,  13 
Wash.  302,  43  Pac.  40,  wherein  the  court 
says:  "It  must  be  held  that  the  penalty  and 
interest  collected  upon  taxes  levied  for  the 
benefit  of  the  city  belonged  to  it  as  much  as 
the  taxes  so  levied."  It  must  be  remember- 
ed, however,  that  this  language  of  the  court 
had  reference  to  the  conditions  as  they  then 
existed,  and  that  this  decision  only  attempted 
to  follow  the  decision  of  the  court  in  the  case 
of  School  Dist.  V.  Hedges,  13  Wash.  69,  42 
Pac.  522,  wherein  it  was  held  that  "In  the 
absence  of  any  statute  upon  the  subject,"  the 
penalty  and  interest  on  delinquent  taxes 
should  be  apportioned  to  the  several  funds 
included  in  the  tax  upon  which  they  are 
collected.  We  would  adhere  to  these  deci- 
sions were  it  not  for  the  express  provisions 
of  section  C,  p.  290.  Sess,  Laws  1809,  which 
provides  that  penalties  and  interest  on  de- 
linquent taxes  shall  be  credited  to  the  cur- 
rent expense  fund  of  tl»e  county. 

One  other  question  remains:  Is  section  6 
of  the  revenue  law  of  1899  prospective  only 
in  its  operation,  or  is  it  both  prospective  and 
retrospective?  We  thinlt  it  is  both  prospec- 
tive and  retrospective  in  its  operation.  It 
must  be  remembered  tliat  in  the  penalty  and 
interest  fund  as  it  existed  when  the  law  of 
1S99  was  enacted  the  municipality  had  no 
vested  interest  It  was  permitted,  because 
of  want  of  legislation  on  the  subject  by  the 
state,  to  receive  this  fund.  "A  right  can- 
not be  regarded  as  vested,  in  the  constitu- 
tional sense,  unless  it  amounts  to  something 
more  than  such  a  mere  expectation  of  fu- 
ture benefit  or  interest  as  may  be  founded 
upon  an  anticipated  continuance  of  the  ex- 
isting general  law."  Cooley,  Oonst.  Lim. 
359.  The  legislature,  having  created  this 
fund,  had  a  right  at  any  time  to  legislate  as 
to  Its  disposition.  So  far  as  the  fund  had 
been  collected  and  placed  to  the  credit  of 
the  municipality  prior  to  the  legislation  of 
1899,  the  act  should  not  be  held  to  be  retro- 
«pectlve.  For  that  part  of  the  fund  collect- 
ed after  the  act  of  1899  went  into  effect 
the  act  should  be  held  to  be  retrospective. 
Aa  a  rule,  a  statute  will  be  construed  as 
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prospective,  and  operating  in  future  only, 
unless  a  legislative  Intent  to  the  contrary  is 
declared,  or  necessarily  implied  from  the 
circumstances  or  the  langruage  used.  There 
is  a  prima  facie  presumption  that  the  mean- 
ing of  a  word  repeatedly  used  in  a  statute 
is  identical  in  all  places,  unless  there  is 
something  to  show  that  there  is  another 
meaning  intended.  Not  only  may  contem- 
poraneous auu  prior  statutes  be  considered 
in  construing  a  given  act,  but  a  subsequent 
Statute  may  often  aid  in  the  interpretation 
of  a  prior  one.  Expired  and  repealed  acts, 
in  pari  materia  with  the  statute  to  be  con- 
strued, may  also  be  considered  in  the  inters 
pretation  thereof.  In  construing  a  given 
act,  the  meaning  of  words  and  terms  as 
used  therein  may  be  gathered  from  the  con- 
sideration of  other  acts  in  pari  materia  in 
which  such  words  or  terms  were  also  used. 
That  construction  is  favored  which  gives 
effect  to  every  clause  and  every  part  of  the 
statute,  thus  producing  a  consistent  and 
harmonious  whole. 

A  review  of  the  different  revenue  acts  of 
this  state  concerning  interest  and  penalty 
on  delinquent  taxes  will  enable  us.  imder 
the  foregoing  rules  of  construction,  to  in- 
terpret the  meaning  of  the  words  "penalty" 
and  "interest,"  as  used  in  the  act  imder  con- 
sideration. It  is  not  necessary  to  investi- 
gate and  consider  the  decisions  of  the  su- 
preme courts  of  other  states  to  ascertain  the 
meaning  of  the  word  "penalty"  or  the  word 
"Interest"  for  the  reason  that  said  words 
have  well-defined  meanings  under  our  own 
laws.  At  each  recurring  session  of  the  state 
legislature  these  terms  have  been  specifically 
defined  by  the  legislature,  and  defined  in 
such  a  way  that  there  can  be  no  uncertainty 
as  to  their  meaning.  The  terms  "penalty" 
and  "interest"  have  at  no  time  in  the  reve- 
nue history  of  the  state  of  Washington  been 
"interchangeable."  These  terms  have  had 
express,  well-defined  meanings.  The  legia- 
latnre  that  enacted  the  section  quoted  cer- 
tainly had  in  mind  the  legislation  that  had 
hitherto  been  upon  the  statute  booics.  It  did 
not  have  in  mind  the  definition  given  to  the 
woKl  "penalty"  by  the  supreme  courts  of 
other  states,  or  the  view  entertained  gen- 
erally by  lexicograpliers  of  the  application 
of  that  term.  This  legislative  body  certain- 
ly considered  that  from  territorial  days  rev- 
enue statutes,  in  defining  delinquent  taxes, 
had  provided  for  the  addition  of  a  certain 
amount  as  penalty,  and  the  reckoning  of  a 
certain  percentage  on  the  amount  due  as  in- 
terest on  and  after  a  certain  date.  The 
legislature  of  1899  also  recognized  that  no 
penalties  whatever  were  provided  on  de- 
linquent taxes  under  the  act  of  1897,  and  it 
is  fair  to  presume  that  the  legislature  con- 
sidered that  under  previous  acts  of  that 
body  large  amounts  were  due  from  the  dif- 
ferent taxpayers  of  the  state,  on  account  of 
penalties  having  accrued  under  the  differ- 
ent revenue  laws  that  have  been  enacted 
since  the  organization  of  the  territory  and 


Digitized  by 


Google 


•no 


«1  PACIFIC  ftBPORTBB.' 


(Wash: 


fftate.  The  legislature  of  1809  was  fully  ad- 
Vised  of  the  fact  that  penalties  and  interest 
had  heretofore  accrued  on  delinquent  tax- 
es, and  It  was  fully  advised  that  those  dif- 
ferent acts  were,  In  substance,  as  follows: 

Sess.  Laws  1889-00,  p.  565,  i  97,  provides 
that  taxes  shall  become  delinquent  on  the 
1st  day  of  January  annually,  and  that  a 
penalty  of  10  per  cent,  shall  immediately  ac- 
crue on  the  date  of  delinquency,  and  shall 
thereafter  be  charged  up  against  such  de- 
linquent taxes,  and  all  such  unpaid  taxes 
shall  bear  interest  at  the  rate  of  10  per  cent 
per  annum  until  paid  or  forfeited.  The  sec- 
tion further  provides  that.  If  any  treasurer 
shall  receive  payment  of  such  taxes  without 
including  such  penalty,  he  shall  be  liable  to 
the  county  for  the  amount  of  such  penalty. 

Sees.  Laws  1891,  p.  317,  |  97,  provides  that 
taxes  shall  become  delinquent  on  the  Ist  day 
of  March  of  each  year,  and  that  upon  that 
date  a  penalty  of  10  per  cent,  shall  thereupon 
be  added,  and  from  and  after  the  1st  day  of 
March  said  unpaid  taxes  and  penalty  shall 
bear  interest  at  the  rate  of  20  per  cent  per 
annum  until  paid. 

Sess.  Laws  1893,  p.  859,  1 88,  provides  that 
If  taxes  are  not  paid  on  or  before  the  1st 
day  of  April  next  ensuing,  they  shall  be- 
come delinquent,  and  a  penalty  of  5  per  cent 
shall  thereupon  be  added,  and  from  the  1st 
day  of  April  said  unpaid  taxes  and  penalty 
shall  bear  Interest  at  the  rate  of  20  per  cent 
per  annum  from  said  date  until  paid. 

Bess.  Laws  1895,  p.  518,  |  14,  provides 
that  the  county  treasurer  shall  be  the  receiv- 
er and  collector  of  all  taxes,  and  that  taxes 
Shall  be  due  and  payable  to  the  treasurer  on 
or  before  the  81st  day  of  May  In  each  year, 
after  which  they  shall  become  delinquent 
Thereafter  a  penalty  of  2  per  cent  shall  at- 
tach npon  all  such  taxes,  and  interest  at  the 
rate  of  12  per  cent  shall  be  charged  upon 
•uch  unpaid  taxes  from  the  date  of  delin- 
quency until  paid. 

Sess.  Laws  1897,  p.  169,  {  68,  provides 
that  taxes  shall  become  delinquent  If  not 
paid  on  or  before  the  Slst  day  of  May  In 
each  year,  and  Interest  at  the  rate  of  15  per 
cent  shall  be  charged  npon  such  unpaid  tax- 
es from  the  date  of  delinquency  until  paid. 
(It  will  be  noticed  that  the  word  "penalty" 
Is  eliminated  from  the  act  of  1897.) 

Sess.  Laws  1899,  p.  290,  |  6,  provides  that 
taxes  shall  become  delinquent  If  not  paid  on 
or  before  May  Slst  In  each  year,  and  there- 
after shall  bear  interest  at  the  rate  of  15 
per  cent  iper  annum  until  paid. 

In  other  words.  It  Is  apparent  that  the  de- 
linquent taxpayer  was  required  under  the 
acts  of  1889-90,  1881,  1893,  and  1895  to  pay 
a  certain  penalty  after  his  taxes  became  de- 
linquent and  in  addition  to  that  penalty  he 
was  required  to  pay  interest  at  the  respec- 
tive rates  named  In  said  session  laws,  and 
•Ince  the  date  of  the  amendatory  revenue 
act  of '  1807  the  only  additional  burden  to 
the  taxpayer  is  the  interest.  In  the  face  of 
these  provisions,  we  are  not  JusttQed  in  as- 


suming that  the  legislature,  at  Its  session  of 
1899,  used  the  term  '"penalty"  in  the  same 
sense  as  it  used  the  word  "interest"  Differ- 
ent meanings  must  be  given  to  the  words 
used,  and  they  must  be  the  meanings  attach- 
ing to  the  words  in  other  acts  in  pari  ma- 
teria, some  of  whidi  we  have  cited.  In  con- 
sidering our  revenue  statutes,  the  terms 
"penalty"  and  "interest"  have  been  given 
definitions  by  our  legislature,  and  those  defi- 
nitions have  been  applied  in  a  practical  way 
In  the  execution  of  the  dlfTerent  revenue  stat- 
utes. When  the  legislature  adopted  the  sec- 
tion herein  referred  to.  It  knew  very  weD 
that  no  penalties  were  to  accrue  on  delin- 
quent taxes  under  the  provisions  of  that  sec- 
tion, and  it  also  knew  that  there  were  no 
penalties  to  attach  under  the  provisiona  of 
the  revenue  law  approved  in  1897.  It  fol- 
lows, then,  as  a  logical  conclusion,  if  It  In- 
tended the  act  to  be  prospective  only,  that 
It  would  have  been  satisfied  with  the  word 
"interest"  in  the  concluding  sentence  of  the 
section  quoted.  By  the  provisions  of  this 
section  the  county  treasurer  is  directed  to 
credit  into  the  current  expense  fund  all  pen- 
alties on  delinquent  taxes.  According  to  the 
interpretation  of  the  act  contended  for  by 
respondent  and  adopted  by  the  trial  court 
the  county  treasurer  will  have  no  fnnd 
known  and  designated  as  "penalties"  to  cred- 
it to  the  current  expense  fund.  In  other 
words,  the  word  "penalty"  will  have  to  be 
treated  as  surplusage,  and,  to  uphold  the 
construction  given  the  statute  by  the  lower 
court  the  term  will  necessarily  have  to  be 
eliminated  entirely  from  the  statute.  We 
think  In  using  the  word  "penalty"  In  the  sec- 
tion under  consideration  the  legislature  had 
In  view  "penalties,"  under  that  name.  Im- 
posed under  previous  revenue  laws,  and,  en- 
tertaining this  view,  we  must  hold  that  tlie 
act  is  retrospective  as  well  as  prospective. 
It  follows  that  the  Judgment  and  decree  of 
the  trial  court  entered  herein  on  the  23d  day 
of  March,  1900,  dh%ctlng  the  Issuance  of  a 
peremptory  writ  of  mandamus  In  this  action 
against  the  appellant  and  adjudging  costs  In 
favor  of  respondent  should  be  reversed  and 
set  aside,  the  action  should  be  dismissed,  and 
the  appellant  should  recover  his  costs  In  this 
court  and  in  the  court  below;  and  It  Is  so  M>- 
dered  and  adjudged. 

DUNBAR,  0.  3.,  and  RKAVIB,  JUfDKBS, 
and  FULUiJRTON.  3J.,  concor. 


(12  Wash.  6»i 
BLBWETT  V.  BASH  et  at 

(Supreme  Court  of  Washington.    Jane  UL 
1000.) 

UORTGAOES-^OINT  OBLiaORS-ALTERATIONa 
—  DISCHAROE  —  PORECLOSURH  —  SUBROQA- 
TION— BVIDENCB-nAPPBAIi  AMD  KRROR. 

1.  Where,  in  a  proceeding  to  foreclose  a 
mortgage,  no  objection  was  made  to  the  in- 
troduction of  the  mortgage  on  the  ground  that 
its  azecution  bad  not  been  proven,  tliis  ob- 
JectioB  cannot  be  raised  on  appeal,  ainoe  tbe 
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certificate  of  acknowledtrment  in  due  form  bjr 
the  notary  public  constitutes  prima  facie  proof 
of  execution. 

2.  While,  in  the  absence  of  evidence  to  the 
contrary,  interlineations  and  erasures  in  writ- 
ten instruments  are  presumed  to  hare  been 
made  before  execution,  this  presumption  does 
not  apply  to  an  erasure  of  the  signature  of  an 
obligor,  since,  in  the  nature  of  the  case,  such 
erasure  mast  have  occurred  after  execution. 

3.  Since  a  discharge  of  one  joint  obligor  does 
not  discharge  the  others,  in  the  absence  of  a 
showing  that  such  discharge  was  without  their 
consent,  defendant's  contention,  in  a  suit  to 
foreclose  a  mortgage,  that  plaintiff  was  dischar- 
ged from  liability  on  his  guaranty  of  the  orig- 
inal debt  by  reason  of  the  erasure  of  the  name 
of  one  of  his  joint  obligors,  is  not  tenable. 

4.  Where  plaintiff  in  a  suit  to  foreclose  a 
mortgage  claims  to  be  subrogated  to  the  right 
of  the  original  grantee  by  reason  of  having  paid 
the  debt,  as  guarantor,  and  alleges  his  obliga- 
tion as  several,  an  objection  to  the  admission 
of  the  written  guaranty  on  the  ground  that  it 
shows  a  joint  obligation  is  not  well  taken, 
since  the  guaranty  is  only  collaterally  in  issue, 
and  plaintiff's  right  to  be  subrogated  does  not 
depend  on  the  question  of  whether  he  was  a 
joint  or  several  obligor. 

6.  Defendants,  in  order  to  support  their  plea 
of  payment  of  a  certain  mortgage  indebtedness 
to  a  bank,  introduced  an  alleged  copy  of  a 
contract  under  which  H.  agreed  to  pay  such 
indebtedness,  and  called  as  a  witness  H.'s 
agent  in  the  transaction,  who  denied  having 
signed  any  such  agreement,  but  admitted  an 
agreement  to  take  up  another  indebtedness  of 
defendants,  in  no  way  counected  with  the  mort- 
gage indebtedness.  The  president  of  the  credit- 
or bank  testified  to  the  same  facts,  and  that 
plaintiff,  not  H.,  had  paid  the  mortgage  indebt- 
edness. Beld,  that  this  testimony  did  not  tend 
to  vai"y  the  terms  of  a  written  contract,  and 
was  therefore  properly  admitted. 

Appeal  from  superior  court,  King  county; 
E.  D.  Beuson,  Judge. 

Bill  by  Edward  Blewett  against  A.  W. 
Bash,  Charles  Bruhu,  Pauline  Bruhn,  and 
others,  to  foreclose  a  mortgage.  From  a 
judgment  In  favor  of  plaintiff,  defendants 
Charles  and  Pauline  Bruhn  appeal.  Af- 
firmed. 

Ballinger,  Ronald  &  Battle,  for  appellants. 
Bausman,  Kelleher  &  Emory,  for  respond- 
ent 

ANDERS,  3.  On  May  1,  1S91,  the  defend- 
ants Henry  Bash  and  Susan  W.  Bash  exe- 
cuted a  promissory  note  for  $1,225,  payable 
to  the  order  of  defendants  A.  W.  and  Flora 
8.  Bash  90  days  after  date,  with  Interest 
from  date  until  paid  at  the  rate  of  1  per 
cent,  per  month.  To  secure  the  payment  of 
said  note  the  makers  thereof  on  said  May  1, 
1891,  executed  and  delivered  to  the  payees 
therein  named  a  mortgage  on  lots  numbered 
8  and  9  In  block  S  In  the  Highland  addition 
to  the  city  of  Seattle.  Thereafter  the  said 
A.  W.  and  Flora  S.  Bash  assigned  the  note 
and  mortgage  to  the  Washington  National 
Bank  of  Seattle.  On  June  2!>,  i892,  the  plain- 
tiff, Blewett,  and  others  guarantied  the  pay- 
ment of  this  note  on  or  before  October  27, 
1802,  to  which  last-mentioned  date  the  time 
of  payment  of  the  note  was  extended  by  the 
bank,  .^fter  the  note  became  due,  and  on 
December  20,  1892,  the  plalntlfE,   Blewett, 


paid  the  principal  and  interest  then  due  ou 
the  note,  and  received  both  the  note  and 
mortgage,  uncanceled,  from  the  bank.  On 
March  21,  1893,  the  mailers  of  said  note  and 
mortgage  sold  and  conveyed,  by  deed  duly 
signed,  witnessed,  and  acknowledged,  the 
premises  described  in  the  mortgage  of  May 
1,  1891,  to  the  defendant  Charles  Bruhn; 
and  in  said  deed  they  covenanted  that  the 
property  therein  described  was  free  from  all 
liens  and  incumbrances,  save  a  certain  mort- 
gage, which  they  agreed  to  pay  off  and  sat- 
isfy. Prior  to  the  time  this  deed  was  exe- 
cuted and  delivered,  the  mortgage  bad  been 
duly  recorded  in  the  office  of  the  county 
auditor  of  King  county.  The  plaiutifT  insti- 
tuted this  action  to  foreclose  this  mortgage 
by  right  of  subrogation.  The  complaint  al- 
leges, among  other  things,  the  making  of 
the  note  and  mortgage  by  Henry  and  Susan 
W.  Bash;  that  on  or  about  June  29,  1892,  the 
plaintiff,  in  writing,  guarantied  the  payment 
of  the  note,  at  the  spechil  instance  and  re- 
quest of  defendants  Bash,  and  subsequently, 
on  the  failure  of  the  defendants  Bash  to  pay 
it,  did  himself  discharge  the  obligation;  and 
that,  upon  the  indorsement  and  delivery  of 
the  note  to  the  Washington  National  Bank, 
the  indorsers  (payees),  defendants  Albert  W. 
Bash  and  Flora  ■».  Bash,  assigned  and  trans- 
ferred with  it,  as  collateral,  the  mortgage 
therein  set  forth.  The  defendants  Bash  and 
the  defendants  Bruhn  answered  separately, 
the  former  admitting  the  execution  of  the 
note  and  mortgage  set  forth  In  the  com- 
plaint, the  assignment  to  the  Washington 
A'atlonal  Bank,  and  the  guaranty  of  the  pay- 
ment of  the  note  by  plaintiff,  but  denying 
that  the  note  was  not  paid  by  them,  and  al- 
leging affirmatively  that  the  plaintiff,  by 
their  direction,  and  with  funds  and  moneys 
furnished  by  them  to  him  for  that  purpose, 
paid  to  the  Washington  National  Bank,  the 
then  owner  and  holder  of  said  note,  the  full 
amount  of  the  same,  together  with  Interest 
thereon  to  the  date  of  payment,  and  then 
and  there  discharged  the  said  note  and  mort- 
gage, together  with  the  obligation  to  pay 
therein  contained,  and  that  the  plaintiff  has, 
ever  since  the  payment  of  the  note  and  mort- 
gage, and  the  receipt  and  acceptance  of  the 
same  from  said  bank,  wrongfully  held  said 
note  and  mortgage,  and  now  wrongfully 
holds  the  same,  as  a  pretended  claim  and  de- 
mand against  the  defendants  Bash,  and  has 
failed,  neglected,  and  refused  to  surrender 
the  said  promissory  note  or  to  cancel  the 
said  mortgage,  although  the  defendants  Bash 
have  heretofore  duly  demanded  the  sur- 
render of  the  note  and  the  cancellation  of 
said  mortgage.  The  defendants  Charles  and 
Pauline  Bruhn  In  their  answer  deny  the  ma- 
terial averments  of  the  complaint,  except 
the  making  of  the  note  by  the  defendants 
Henry  and  Susan  Bash,  and  allege  affirma- 
tively that  the  note  had  been  fully  paid  and 
discharged.  The  affirmative  matter  set  forth 
in  each  of  these  answers  was  denied  In 
plaintiff's  ■  reply.     A  trial  was  had  by  the 
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court,  which  resulted  In  a  judgment  and  de- 
cree foreclosing  the  said  mortgage,  and  or- 
dering the  premises  therein  described  to  be 
sold  to  satisfy  the  mortgage  indebtedness, 
together  with  certain  taxes  admitted  to  have 
been  paid  by  the  plaintiff.  The  defendants 
Bash  Introduced  no  evidence  at  the  trial, 
and  the  defendants  Bruhn  alone  have  ap- 
pealed. 

It  is  claimed  by  the  appellants  that  the 
trial  court  erred  in  admitting  the  mort- 
gage In  evidence,  for  the  alleged  reason  that 
there  was  no  proof  of  its  execution.  It  ap- 
pears that,  at  the  time  when  it  was  pro- 
posed to  offer  the  mortgage  in  evidence, 
something  was  said  about  introducing  a  cer- 
tified copj-,  which  it  was  understood  would 
be  presumptive  evidence  of  execution;  and 
it  appears  from  the  record  that  the  appel- 
lants waived  the  production  of  the  certi- 
fied copy,  and  the  respondent  thereupon  in- 
troduced the  original  Instrument.  The  ob- 
jection made  to  Its  introduction  was  that  it 
was  incompetent  and  immaterial.  No  sug- 
gestion seems  to  have  been  made  to  the 
court  that  the  execution  of  the  deed  had 
not  been  proved,  and,  If  such  objection  had 
been  made,  it  would  have  been  unavailable, 
for  the  reason  that,  under  our  statute  as 
construed  by  this  court  In  Gardner  v.  Mill 
Co.,  8  Wash.  1,  35  Pac.  402,  the  deed,  with 
the  certificate  of  acicnowledgment  in  due 
form  by  the  notary  public,  constituted  pri- 
ma facie  proof  of  execution. 

It  is  further  claimed  by  appellants  that 
the  court  erred  in  admitting  in  evidence  or 
considering  the  guaranty  of  the  payment 
of  the  note,  over  the  objection  that  it  ap- 
peared upon  the  face  of  the  instrument  that 
it  was  not  in  the  same  condition  in  which 
it  was  at  the  time  of  its  execution,  and 
that  It  showed  on  Its  face  that  it  was  a 
joint,  and  not  a  joint  and  several,  guaranty. 
The  first  name  in  the  list  of  signatures  to 
this  guaranty  (that  of  J.  Loring  Whitting- 
ton)  appears  to  have  been  erased,  but  when, 
or  by  whom,  or  by  whose  direction,  does 
not  appear  from  the  record.  The  next  name 
In  the  order  of  signing  is  that  of  the  re- 
spondent, and  after  that  appears  the  firm 
aame  of  Metcalfe,  Little  &  Jurey.  This 
court  has  adopted  the  rule  that  interlinea- 
tions and  erasures  in  written  Instruments 
will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  have  been  made 
before  execution.  Kleeb  v.  Bard,  12  AVasb. 
140,  40  Pac.  733.  The  learned  counsel  for 
the  appellants  concede  this  to  be  the  set- 
tled law  of  this  state,  but  they  Insist  that 
the  rule  is  not  applicable  here,  for  the  rea- 
son that.  In  the  very  nature  of  things,  the 
erasure  of  a  signature  must  follow  execu- 
tion. This  is.  no  doubt,  true  as  to  the  per- 
son whose  name  Is  erased;  but  It  does  not 
necessarily  follow,  as  claimed  by  the  ap- 
pellants, that  the  release  of  one  of  several 
joint  obligors  releases  all  the  others.  In 
the  first  place,  it  may  be  well  to  observe 
that  no  release  was  pleaded  In  this  case; 


and.  In  the  second  place,  neither  of  the  oth- 
er parties  who  signed  the  Instrument  Is 
claiming  to  be  released  from  the  obligation 
thereof.  On  the  contrary,  the  respondent  is 
claiming  and  insisting  that  he  paid  the  note 
by  reason  of  his  guaranty  to  pay,  and  that 
he  is  entitled  to  be  subrogated  to  the  rights, 
remedies,  and  security  possessed  and  held 
by  the  Washington  National  Bank  at  the 
time  of  payment.  The  release  of  one  of 
several  joint  guarantors  or  sureties  'viill  not 
effect  a  discharge  of  the  others,  unless  the 
release  of  the  one  Is  granted  without  the 
consent  or  acquiescence  of  such  others;  and, 
for  aught  that  appears  In  the  record,  the 
name  of  Whittington  may  have  been  erased 
from  the  guaranty  either  before  the  other 
guarantors  signed  It,  or  afterwards,  but 
with  their  knowledge  and  approval.  There 
being  nothing  In  the  record  to  show  that 
the  respondent  was  released  from  his  obli- 
gation as  guarantor,  the  contention  of  the 
appellants  that.  If  be  did  pay  the  note  wiUi 
his  own  money,  be  was  under  no  legal  ob- 
ligation to  pay  it,  and  was  therefore  a  mere 
volunteer,  and  hence  not  entitled  to  recover 
the  amount  so  paid,  cannot  be  sustained. 
Nor  was  It  error  on  the  part  of  the  court  to 
admit  the  guaranty  In  evidence  without  pre- 
vious explanation  as  to  the  apparent  eras- 
ure. See  City  of  Falrhaven  v.  Cowgill,  8 
Wash.  CSO,  36  Pac.  1093.  If  this  were  a  di- 
rect action  on  the  guaranty,  the  appellants' 
contention  that,  being  joint  and  not  joint 
and  several.  It  was  inadmissible  under  the 
allegation  of  the  complaint  that  the  plain- 
tiff in  writing  guarantied  the  payment  of 
the  note,  would  not  be  without  merit  But 
the  right  of  subrogation  claimed  by  fbe 
respondent  does  not  depend  upon  the  ques- 
tion whether  he  was  or  was  not  a  several 
guarantor,  but  upon  the  fact  that  he  was 
bound  by  the  guaranty,  and  paid  the  debt 
of  his  principals.  It  must  be  borne  in  mind 
that  the  complaint  In  this  case,  as  we  have 
seen,  also  alleges,  in  effect,  that  the  plain- 
tiff (respondent),  as  guarantor,  paid  the 
amount  due  on  the  note  to  the  Washington 
National  Bank,  the  then  owner  and  holder 
of  the  note  and  mortgage.  If,  however, 
there  was  In  fact  a  variance  between  the  al- 
legations and  the  proof  in  this  particular,  it 
was  not  fatal  to  the  cause  of  action;  and, 
under  our  statute  providing  that  this  court 
shall  consider  all  amendments  as  made 
which  might  have  been  made  In  the  court 
below.  It  would  be  our  duty  to  consider 
the  complaint  as  amended  to  conform  to 
the  proof,  rather  than  to  reverse  the  judg- 
ment on  account  of  the  variance.  It  is  a 
well-settled  principle  that  a  surety  or  guar- 
antor who  pays  the  debt  of  his  principal 
will  be  substituted  In  the  place  of  the  cred- 
itor of  such  principal,  as  to  all  securities  for 
the  debt  held  by  the  creditor,  and  will  be 
entitled  to  tlie  same  benefit  from  them  as 
the  creditor  himself  might  have  had. 
Brandt,  Sur.  (2d  Ed.)  ;§  298,  301,  315.  See. 
also,  Sheld.  Subr.  (2d.  £d.)  S{  2.  3. 


Digitized  by 


Google 


Cal.) 


HUDSON  V.  HUDSON. 


773 


At  the  trial  tbe  appellants,  in  order  to 
prove  payment  of  the  note  and  mortgage  by 
the  defendants  Bush,  introduced  in  evidence, 
over  the  objection  of  the  respondent,  an  al- 
leged copy  of  a  contract  entered  Into  be- 
tween one  Hammond  and  defendant  Henry 
Bash,  dated  June  17,  1802,  whereby  the  lat- 
ter, among  other  things,  authorized  the  for- 
mer to  pay  all  claims  against  him  (the  said 
Basil)  then  held  by  the  Washington  Na- 
tional Bank  of  Seattle,  for  which  they  then 
held  certiiin  securities,  among  which  were 
$7r.,0(H)  of  stock  of  the  Culver  Gold-Mining 
Company,  and  wherein  and  whereby  the  said 
Hammond  agreed  to  tender  wltliin  a  reason- 
able time  to  the  Washington  National  Bank, 
for  the  said  Bash,  all  sums  due  from  him  to 
the  Washington  National  Bank,  amounting 
to  !F«,S(HJ.:(0,  with  interest  from  May  17,  1802, 
and  to  take  up  all  stock  and  other  collaterals 
held  by  said  Washington  National  Bank  as 
security,  provided  the  said  Washington  Na- 
tional Bank  would  accept  the  same,  and  de- 
liver to  said  Hammond  the  said  stock  and 
other  collateral  securities  so  held  by  it  as 
security;  and  it  was  agreed  in  said  contract 
that  all  such  stock  and  other  collaterals  tak- 
en up  should  be  held  by  the  said  Hammond 
as  security  for  the  payment  of  all  sums  ad- 
vanced by  him  according  to  the  provisions 
of  the  agreement.  The  party  representing 
Bald  Hammond  in  this  alleged  agreement 
was  called  as  a  witness  by  the  appellants. 
He,  however,  denied  having  signed  any  such 
agreement  as  set  forth  in  the  alleged  copy, 
but  admitted  that  he  agreed  with  Mr.  Bash 
to  take  up  the  mining  stock  owned  by  the 
latter  and  in  possession  of  the  bank,  and  to 
pay  the  amount  for  which  it  was  pledged, 
and  that  he  did  so.  And  he  further  testified, 
in  substance,  that  he  had  no  knowledge  of 
the  note  and  mortgage  in  controversy  until 
the  time  at  whicli  he  tendered  to  the  bank 
tbe  oniount  for  which  the  stock  was  pledged 
OS  collateral  security,  and  that  the  contract 
which  he  made  in  reference  to  redeeming  the 
stock  had  no  connection  whatever  with  the 
note  and  mortgage  now  under  consideration. 
The  president  of  the  Washington  National 
Bank  was  called  as  a  witness  for  pialutifr. 
and  he  also  testified  that  the  bank  received 
from  the  representative  of  Hammond  (one 
Ammldon)  only  the  amount  that  was  secur- 
ed by  the  mining  stock,  and  that  the  note  In 
controversy  was  paid  by  the  respondent,  and 
that  the  indebtedness  of  Mr.  Bash  against 
the  mining  stock  had  no  connection  at  all 
witli  the  mortgage  indebtedness.  The  latter 
testimony  was  objected  to  by  counsel  for  ap- 
pellants on  the  ground  that  it  tended  to 
change  or  vary  the  terms  of  his  written  con- 
tract. But  we  see  no  merit  in  such  objec- 
tion. As  we  have  already  stated,  the  same 
testimony  was  given  by  the  witness  called 
on  behalf  of  the  appellants.  We  perceive  no 
error  in  the  record,  and  the  Judgment  of  the 
conrt  below  Is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  REAVIS,  J.,  concur. 


HUDSON  ▼.  HUDSON.    (L.  A.  716.) 
(Supreme  Oourt  of  California.    July  9,  1900.) 

DIVORCE— JURY— SPECIAL  ISSUES  —  DEPOSIT  — 
DISCRETION  OF  COURT— ABUSE— BILL  OP  EX- 
CEPTIONS —  INTERLINEATION  BY  COURT  — 
AMENDMENTS— REFUSAL— REMEDY. 

1.  Where  special  issues  were  submitted  on 
demand  o(  defendant  and  against  the  objec- 
tion of  plniutiff,  it  was  not  an  abuse  of  discre- 
tion for  the  court  to  require  defendant  to 
make  a  deposit  of  one  day's  per  diem  and 
mileage  before  ordering  the  jury. 

2.  A\'here  bill  ot  exceptions,  as  certified^ 
showed  that  dcfotulnnt  moved  for  a  nonsuit  on 
the  pround  of  insuttlciency  of  evidence,  the  fact 
that  tbe  trial  court  made  an  interlineation  in 
the  record  to  the  effect  that  the  evideuce  was 
sutficient  to  prove  all  the  aliesatious  of  the  com- 
plaint was  not  prcJHiIieinl  to  defendant,  since 
tbe  court  on  appeal  would  disregard  it  as  an 
attempt  to  forestall  the  very  question  to  be 
exaniiued. 

3.  lluder  Code  Civ.  Proc.  §  C52,  providing 
that,  if  the  court  in  any  case  refuses  to  al- 
low an  exception  in  accordance  with  the  facts, 
the  party  desiring  the  bill  settled  may  apply 
by  petition  to  the  supreme  court  to  prove  the 
same,  where,  after  defendant  had  submitted 
a  proposed  bill  of  exceptions,  and  before  it  had 
been  acted  on,  he  filed  certain  amendments 
with  plaintiff's  attorney  and  with  the  clerk  of 
the  court,  his  remedy  on  a  denial  by  the  court 
of  his  motion  to  allow  such  amendments  is  by 
petition  to  the  supreme  court,  and  not  by  ap- 
peal. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  conrt,  San  Diego  coun- 
ty. 

Action  by  Charles  K.  Hudson  against  An- 
nie  S.  Hudson.  From  a  Judgment  In  f«ror 
of  plaintiff,  defendant  appeals.    Affirmed. 

A.  M.  McConoughey,  for  appellant.  Mc- 
Nealy  &  Andrews,  for  respondent. 

cniPMAN,  C.  Divorce  on  the  ground  of 
extreme  cruelty,  rialntlff  had  Judgment, 
from  which  defendant  appeals.  She  also  ap- 
peals from  sundry  orders  hereinafter  refer- 
red to.  There  Is  no  brief  for  respondent. 
The  record  Is  In  a  very  unsatisfactory  condi- 
tion, and  It  has  been  with  much  difficulty 
that  we  have  been  able  to  unravel  Its  per- 
plexities, and  ascertain  Just  what  alleged  er- 
rors are  properly  before  us.  The  record  Is 
attempted  to  be  brought  here  by  bill  of  ex- 
ceptions. We  will  endeavor  to  follow  ap- 
pellant's points  as  made  In  her  brief. 

1.  The  demurrer  on  the  ground  of  want  of 
sufficient  facts  was  properly  overruled.  The 
complaint  alleged  numerous  and  grievous 
acts  of  cruelty  quite  sufficient  to  constitute 
the  statutory  offense.  The  motion  of  de- 
fendant for  Judgment  on  the  pleadings  was 
properly  overruled. 

2.  At  the  demand  of  defendant,  and  against 
the  objection  of  plaintiff,  certain  Issues  of 
fact  were  tried  by  a  Jury,  and  the  verdict 
was  against  defendant.  It  was  not  an  abuse 
of  discretion  for  the  court  to  require  defend- 
ant to  deposit  with  the  clerk  one  day's  per 
diem  and  mileage  of  the  Jury,  as  a  condition 
for  making  the  order.  It  was  within  the  dis- 
cretion of  the  court  to  refuse  a  Jury  on  any 
or  all  the  Issues,  and  It  was  equally  within 
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Its  discretion  to  Impose  reasonable  terms  In 
case  It  granted  the  Jury  at  the  request  of 
one  of  the  parties  against  the  wish  of  the 
other. 

3.  The  bill  of  exceptions,  as  certified,  states 
that  defendant  moved  for  a  nonsuit  upon 
the  ground  of  InsuSleiency  of  the  evidence  to 
entitle  plaintiff  to  the  relief  demanded.  The 
record  states  as  follows:  "Said  motion  for 
a  nonsuit  was  made  after  evidence  had  been 
given  and  received  in  behalf  of  the  plaintiff, 
which  evidence  was  sufficient  to  prove  all  the 
allegations  of  the  bill  of  complaint,  and  after 
defendant  had  introduced  all  of  her  evidence 
in  support  of  her  charges  of  adultery  on  the 
part  of  plaintiff,  and  after  the  jury  had 
found  and  returned  into  court  their  verdict 
that  plaintiff  was  not  guilty  of  adultery  with 
any  person  named  in  said  amended  answer." 
It  was  not  error  for  the  court  to  deny  the 
motion.  Appellant  claims  that  the  clause 
noted  above  In  italics  was  Interpolated  by 
the  Judge,  and  was  error.  There  is  nothing 
in  the  certified  bill  of  exceptions  to  show 
how  the  clause  came  to  be  Inserted,  or  that 
it  was  objected  to.  In  a  proposed  amended 
bill  of  exceptions,  which  the  court  refused  fo 
allow,  it  appears  that  this  clause  was  insert- 
ed at  plaintiff's  request  and  against  defend- 
ant's objection.  Assuming,  however,  that 
the  Judge  should  not  have  allowed  this  clause 
to  be  inserted,  we  cannot  see  that  it  injures 
defendant,  for  this  court  will  disregard  it  as 
an  attempt  to  forestall  the  very  question 
which  is  to  be  examined  on  the  evidence 
brought  up. 

4.  The  findings  w^ere  filed  and  decree  was 
entered  December  7,  1808.  The  only  bill  of 
exceptions  that  was  settled  and  signed  by 
the  court  was  filed  February  17, 1800,  and  re- 
cites: "This  cause  coming  on  to  be  heard, 
the  foregoing  evidence  was  introduced,  and 
the  foregoing  proceedings  were  had.  Where- 
as, defendant  desires  that  the  same  be  made 
a  part  of  the  record  herein,  I  do  hereby  cer- 
tify," etc.  The  bill  recites  the  overruling  of 
defendant's  demurrer,  her  motion  for  Judg- 
ment on  the  pleadings,  her  demand  for  a  Jury 
trial  and  her  motion  for  nonsuit,  and  some 
other  matters  not  material  to  be  noticed. 
Then  follow  some  questions  to  witnesses  and 
answers  by  them,  of  which  the  bill  says, 
"No  other  evidence  pertinent  to  defendant's 
objections  was  introduced  at  said  trial."  We 
hare  examined  these  questions,  some  of 
which  were  objected  to  by  plaintiff,  and  his 
objection  sustained.  While  in  one  or  two  in- 
stances the  objections,  in  our  opinion,  were 
not  well  taken,  it  Is  apparent  that  defendant 
did  not  suffer  material  injury  by  the  rulings 
of  the  court. 

5.  The  bill  of  exceptions  Just  considered 
was  not  satisfactory  to  defendant,  and  after 
it  was  submitted  as  defendant's  proposed 
bill,  and  before  the  court  had  finally  acted 
upon  it,  defendant's  attorney  served  upon 
plaintiff's  counsel  certain  proposed  amend- 
ments to  the  bill,  wliifh,  with  iilaintiff's  pro- 
posed amendments  thereof,  were  delivered 


to  the  clerk  to  be  presented  to  the  Judge 
for  settlement,  and  defendant's  attorney 
moved  the  court  to  allow  said  amendments. 
These  proposed  amendments,  in  addition  to 
proposing  much  of  the  evidence  that  had 
been  omitted  from  the  first  draft,  then  be- 
fore the  court,  sougut  to  amend  the  bill  by 
adding  thereto  defendant's  notice  of  inten- 
tion to  move  for  a  new  trial,  which  seems  to 
have  been  omitted  from  the  first  proposed 
bill.  The  motion  was  supported  by  the  affi- 
davit of  defendant's  attorney,  in  which  he 
stated  that  he  is  the  sole  counsel  of  de- 
fendant, and  "as  such  prepared  the  pro- 
posed bill  of  exceptions,  intending  to  incor- 
porate the  matter  proposed  to  be  incorporat- 
ed by  the  aoove-dcscrloed  amendment: 
that  said  amendment  Is  the  only  manner  In 
which  defendant  can  assign  and  show  the 
errors  complained  of  in  said  notice  of  In- 
tention: that  said  matter  proposed  as  said 
amendment  was  accidentally  omitted  In  said 
proposed  bill  of  exceptions;  that  said  notice 
of  intention  to  move  for  a  new  trial  avers 
as  ground  therefor  that  said  findings  and 
decision  of  the  court  are  against  the  evi- 
dence, and  are  not  supported  by  the  evi- 
dence." On  February  11,  1809,  the  court 
denied  defendant's  motion,  and  thereupon, 
February  17,  1809,  settled  and  certified  the 
bill  already  noticed.  Defendant  appeals  (1) 
from  the  order  refusing  to  amend  her  bill 
of  exceptions;  (2)  from  the  order  striking 
out  therefrom  certain  evidence  and  leaving 
therein  certain  evidence;  (3)  from  the  order 
refusing  to  settle  her  proposed  bill  of  ex- 
ceptions, which  latter  order  was  made 
March  3,  1809.  These  several  orders  were 
in  fact  refusals  to  amend  the  bill  of  excep- 
tions first  proposed,  which  was  settled  and 
certified  by  the  court  The  order  of  March 
3d,  purporting  to  refuse  to  settle  defendant's 
proposed  bill  of  exceptions,  was  in  fact  a 
refusal  to  settle  certain  amendments  pro- 
posed to  the  bill  which  was  then  under  sub- 
mission, and  which  was  settled  February 
17th.  But,  If  this  last  order  be  regarded  as 
a  refusal  to  settle  any  bill  of  exceptions,  ap- 
pellant cannot  have  relief  by  this  appeal. 
Section  052,  Code  Civ.  Proc.,  does  not  apply 
where  a  trial  Judge  has  refused  to  settle 
any  statement  or  bill  of  exceptions.  The 
remedy  for  such  refusal,  if  wrongful,  is  by 
mandamus.  Landers  v.  Landers,  82  Cal. 
480,  23  Pac.  120.  Where  the  trial  Judge  in 
settling  a  bill  refuses  to  allow  one  or  more 
exceptions,  which,  in  accordance  with  the 
facts,  ought  to  be  allowed,  the  remedy  is  by 
petition  to  this  court  Section  652,  Code  Civ. 
Proc;  Landers  v.  Landers,  supra;  Hyde  v. 
Boyle,  8<!  Cal.  352,  21  Pac.  1059;  Id.,  89  Cal. 
5'JO,  26  Pac.  1092;  In  re  Gates.  90  Cal.  257. 
27  Pac.  105;  Tlbbetts  v.  Banking  Co.,  97 
Cal.  258*  32  Pac.  174.  As  there  is  nowhere 
in  the  record  any  notice  of  Intention  to 
move  for  a  new  trial,  except  in  the  pro- 
posed amendments  to  defendant's  bill  of  ex- 
ceptions which  were  refuse<l,  the  appeal 
strictiy  is  here  on  the  Judgment  roll  alone. 
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Ujider  ^be  circumstances,  bowwer,  we  have- 
looked  into  tlie  bill  of  exceptions  as  certi- 
fied. Discovering  no  error  tlierein,  and  as- 
certaUkin^  that  the  Judgment  Jb  sustained 
by  the  findings,  we  advise  that  the  judg- 
ment and  orders  appealed  from  be  afllrmed. 

We  concur:    GRAY,  0.;   COOPER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and 
orders  appealed  from  are  affirmed. 


ll»  Cal.  114 
WOLFSKILL  T.  liOS  ANGELES  RY.  CO. 
(li.  A.  705.) 
(Supreme  Court  of  California.     July  9,  1900.) 

HIGHWAYS— FRIGHTENED     TEAM— INJURY     TO 
PEDESTRIAN— CONTRIBUTORY  NEGLIGE.NCB. 

Plaintiff  was  injured  by  t>eiiie  iinoctced 
down  by  a  team  driven  by  detendanrs  servant. 
The  driver  was  an  experieuccd  man,  and  was 
driving  on  a  street  through  the  middle  of  which 
a  railroad  ran,  on  which  a  train  was  approach- 
ing. Shortly  hefore  the  team  reached  the  point 
where  plaintiff  was  standing  on  the  sidewallE. 
lie  stepped  down  from  the  curb,  and  walked 
slowly  towards  the  middle  of  the  street.  When 
be  bad  gone  four  or  five  feet  from  the  side- 
wallc,  the  team,  frightened  by  the  approaching 
train,  crowded  towards  the  sidewalk,  in  apite 
of  the  driver's  efforts  to  control  them,  and 
struck  piaintlff,  knocking  him  down  and  injur- 
ing him.  The  driver  of  the  team  and  others 
shouted  at  plaintiff  in  time  for  him  to  have  got- 
ten out  of  the  way  if  he  had  heeded  the  warn- 
ing. Held  to  justify  findings  that  the  team  was 
not  driven  negligently  or  at  a  dangerous  speed, 
and  that  the  driver  was  not  guilty  of  negii- 
^nce,  but  that  plaintiff  was  negligent  in  going 
in  front  of  the  team  and  not  loolung  oat  to 
avoid  being  run  over,  and  hence  no  recovery 
could  l>e  had. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county. 

Action  by  Milton  WoIfsIdU  against  the 
Los  Angeles  Railway  Company.  From  a 
Judgment  for  defendant  entered  after  trial 
by  the  court,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

S.  O.  Houghton  and  Chas.  D.  Houghton, 
for  appellant.  Bicknell,  Gibson  &  Trask,  for 
respondent. 

CHIPMAN,  C.  Action  for  personal  injury. 
Jury  trial  was  waived.  The  trial  was  by  the 
court,  and  defendant  had  judgment.  The 
appeal  is  from  tlic  judgment,  and  from  the 
order  denying  plaintiff's  motion  for  a  new 
triaL 

The  injury  occurred  at  the  crossing  of 
Aliso  and  Alameda  streets,  in  the  city  of  Los 
Angeles.  A  team  of  horses,  owned  by  de- 
fendant was  being  driven  by  an  employe  of 
defendant  along  Alameda  street,  at  a  point 
where  the  track  of  the  Soutlicrn  Pacific 
Company's  railroad  runs  along  the  middle 
of  said  street.  The  driver  was  going  north, 
along  the  east  side  of  the  street;  but  as  he 


came  <near  Aliso  street,  noticing  -  a  train  of 
cars  coming  towards  him,  he  crossed  the 
track,  for  some  unexplained  reason,  to  the 
west  side  of  Alameda  street,  and  continued 
along  that  side  of  the  latter  street  towards 
the  crossing  of  Aliso  street.  Plaintiff  was  a 
flagman  of  the  Southern  Pacific  Company, 
and  his  duty  was  to  flag  trains  at  this  cross- 
ing. Defendant's  evidence  showed  that  plain- 
tiff started  from  the  cnrb  on  the  west  side 
of  Alameda  street,  and  near  the  crossing  of 
the  two  streets,  to  go  towards  the  middle 
of  Alameda  street,  about  the  time  defend- 
ant's horses  were  approaching  the  corner. 
The  horses  became  ft^ghtened  by  the  train 
at  that  moment  coming  along  Alameda 
street.  The  horses  shied  away  from  the 
train,  and  towards  the  cnrb;  and  in  doing 
so  the  near  horse  struck  the  plaintiff  and 
knocked  him  down,  thns  injuring  him. 

The  court.  In  its  second  and  third  findings, 
found.  In  effect:  (1)  That  at  the  time  of  the 
injury  the  team  was  not  being  driven  care- 
lessly or  negligently,  nor  at  a  speed  danger- 
ous to  the  lives  or  limbs  of  persons  on  said 
Alameda  street,  and  that  the  driver  exercis- 
ed due  care  and  was  not  guilty  of  any  neg- 
ligence; (2)  that  at  the  time  plaintiff  receiv- 
ed the  Injury  he  was  not  exercising  ordinary 
care,  and  was  guilty  of  negligence,  in  this: 
"That  he  went  in  front  of  said  pair  of  horses 
as  they  approached  him,  and  did  not  look 
out  to  avoid  being  run  against  by  them,  and 
did  not  pay  attention  to  the  approach  of  said 
horses  and  said  wagon,  and  did  not  take  any 
care  or  caution  whatever  to  avoid  being  run 
against  by  said  horses."  The  ground  of  the 
appeal  is  that  the  evidence  does  not  support 
these  findings.  It  is  not  necessary  that  the 
evidence  should  sustain  both  these  findings. 
In  order  to  support  the  Judgment.  To  have 
found  for  plaintiff.  It  must  have  appeared 
that  defendant  was  negligent  and  that  plain- 
tiff was  free  from  negligence;  there  being 
no  evidence  tending  to  show  that  defend- 
ant's conduct  was  wanton  or  willful.  The 
evidence  is  sharply  conflicting  upon  some 
material  points  touching  plaintiff's  negli- 
gence In  not  heeding  the  warning  given  him, 
and  as  to  the  want  of  care  on  the  part  of  de- 
fendant's driver.  It  was  the  province  of  the 
court  to  reconcile  the  conflicts  and  pass  upon 
the  weight  to  be  given  the  evidence.  We 
can  do  no  more  than  look  into  the  evidence 
far  enough  to  discover  whether  or  not  there 
was  sufilcient  to  sustain  the  flndings.  The 
driver  testified  that,  when  he  first  saw  plain- 
tiff, he  (plaintiff)  was  standing  on  the  south- 
west corner  of  the  two  streets,  and  that  he 
was  walking  very  slowly  towards  the  middle 
of  Alameda  street  Witness  testified  that 
he  thought  he  was  about  to  stop.  Witness 
thought  there  was  plenty  of  room  to  pass 
plaintiff.  "The  train  frightened  my  horses, 
and  they  crowded  over  towards  him,  and  the 
near  horse  struck  him."  He  was  asked, 
when  he  observed  plaintiff's  dangerous  po- 
sition, if  he  could  stop  his  horses,  and  an- 
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■wered:  '^o,  sir;  not  at  that  time.  I  waa 
oalnff  every  effort  to  do  ao.  Tue  horses  were 
frightened  by  the  engine.  •  *  *  I  have 
handled  teams  ever  since  I  was  old  enough 
to  handle  them,  and  I  am  thlrty-slx  years 
old.  I  hallooed  at  this  man.  Mr.  Bartxvell 
[who  was  In  the  wagon]  hallooed  at  the  top 
of  his  voice.  When  we  hallooed  at  him,  he 
had  plenty  of  time  to  get  out  of  the  way." 
The  witness  Hartwell  testified:  "As  we  got 
pretty  near  to  the  corner  the  flagman  [pl.i<n- 
tUT]  stepped  down  from  the  curb  to  wnik 
out  towards  the  center  of  the  street,  and  the 
horses  struck  him  with  tlieir  breasts  and 
run  over  him.  To  attract  his  attention,  we 
called  to  him  to  look:  out  or  'UcUo,'  or  some- 
thing to  that  effect  I  did  so.  *  *  *  The 
driver  hallooed.  The  horses  were  frightened 
on  that  occasion.  •  •  •  The  occasion  of 
their  friii^..  was  the  train  passing,— the  en- 
gine and  cars.  *  *  *  I  saw  him  step  down 
from  the  curb  before  we  got  there.  When 
he  was  hit  I  should  say  he  was  some  four  or 
live  feet  from  the  curb.  The  driver  at  the 
time  was  trying  to  pull  the  horses  away  from 
blm.  He  was  walking  slow.  •  •  •  We 
were  (I  could  not  say  how  far)  some  forty 
feet  (tlilrty  or  forty  feet)  from  the  south- 
west corner  of  the  street  when  I  first  saw 
Mr.  Wolfskin.  I  was  sltUng  by  the  side  of 
the  driver.  In  front  •  •  •  When  I  first 
saw  Mr.  Wolfskin  he  was  on  the  walk.  The 
train  was  coming  and  he  steppod  down. 
The  train  was  coming  from  the  north.  •  •  • 
Question  by  the  Court:  Did  that  train  causo 
the  shying  to  occur?  A,  Yes.  sir."  The  wit- 
ness Hubbard,  who  was  In  the  w.ngon  testi- 
fied: "We  went  north  on  Alameda  stivct, 
and,  on  the  east  side  of  the  street  suiiic- 
wbere  between  Commercial  and  Aliso,  we 
crossed  from  the  cast  to  the  west  side. 
When  near  the  corner  of  Allso  and  AInmeda 
the  train  came  along  and  seared  the  horsi-s. 
They  started,  and  the  driver  done  all  he 
could  to  bold  them,  and  the  tlnKiuan  was 
standing  out  somewhere  near  the  corner, 
and  they  hollered  at  him  to  look  out.  Ap- 
parently, be  didn't  seem  to  move,  and  the 
neck  yoke  of  the  wagon  hit  him  and  knoik- 
ed  him  down,  and  the  near  horse  stepped  on 
him."  He  testiUed  that  the  horses  appeared 
to  be  frightened  at  the  approachluK  engine. 
"Question.  Could  be  have  guttcu  out  of  the 
way  when  they  hollered  at  hUu?  A.  I  be- 
lieve he  could  If  he  li.id  tried."  I'l.ilutilTs 
evidence  teuus  to  coutr.idiet  the  Tacts  as 
above  narrated  In  some  p:irtlciihirs.  and  It 
tends  In  some  degree  to  show  c.areli'ssiiesa 
on  the  part  of  the  driver,  and  to  exciiliKue 
plaintiff  from  the  charge  of  haviug  coulrib- 
uted  to  bis  Injury  by  his  want  of  care.  I'lie 
Question,  however,  of  the  weight  of  the  evi- 
dence, and  as  to  where  the  preponderance 
lay,  and  as  to  how  far  the  statements  of  wit- 
nesses were  to  be  taken  as  true,  was  for  the 
trial  court  to  determine,  and  cannot  be  re- 
viewed here.  We  think  there  was  sufllclent 
evidence    to    justify    the    findings,    and    the 


judgment  and  order  mtut  therefor*  b«  ■<> 

firmed,  and  we  so  advise. 

We  concur:    OBaT,  0.;  OOOPEB,  a 

PER  CURIAM.  For  the  reasons  glTen  la 
the  foregoing  opinion,  the  Judsment  and  «t- 
der  an  auUrmed. 


029  Cal.  US) 

PEOrUS  T.  VA^•N.    (Cr.  624.)' 

(Supreme  Couit  of  California.    July  9,  1000.) 

RAPE— ASSAULT  TO  COMMIT— CONSENT— EVI- 
DENCE—PROOF  OF  AGE— FAMILY  RECORD— 
KEFKUSHINU  MGMOKY— BIKTH— ATTENDINO 
PHYSICIAN- DYSTANDER&-EXCLUSION  FROM 
COURT  ROOM— EVIDENCE— PKBJUDICR 

1.  Under  Pea.  Code,  {  2U1,  defining  rape  as 
seznal  intercourse  with  a  female  under  18 
yean  of  age,  aud  not  the  wife  of  the  perpe- 
trator, and  section  S'.'O.  puaisbing  an  assault  t» 
commit  rape  by  iuipriiiminient  in  the  state  pris- 
on, the  fact  that  a  girl  under  16  years  of  age 
went  voluntarily  to  the  room  of  defendant  by 
previous  appointment  affoidi  no  defense  to  a 
cbarge  of  an  nsMniilt  to  commit  rape;  since,  as 
she  was  iucapable  of  consentins  to  rape,  she 
is  equally  lneH|)nhle  of  consenting  to  an  at- 
tempt to  commit  it. 

2.  Where,  In  proving  a  girl's  age  at  the  time 
defendnat  ninde  an  nssnult  to  commit  rape  on 
hor.  her  mother  rcfiM-rcd  to  the  entry  of  the 
girl's  birth  in  the  Family  Bible  to  refresh  her 
memory,  an  objection  to  the  entry  as  hearsay 
evidence  wnn  not  well  taken,  since  it  was  not 
offered  in  eviilencc. 

S.  Where,  in  proving  a  girl's  ace  at  the  time 
defeiid.ini  m.ide  an  iiKsnult  to  cuuimit  rape  on 
her.  a  plivMcisin  teslitied  that  he  attended  the 
nioiher  viicu  the  iiirl  was  born,  it  was  not  er- 
ror to  allow  him  to  refresh  hi«  memory  by  re- 
fi'i-ring  to  tlie  entry  of  the  date  of  such  at- 
teiiilniK-e  in  Ills  cash  book. 

•4.  Under  I'en.  Code,  f  2<?1.  defining  rape  as 
sexiiiil  iniiM-course  with  a  female  not  the  wife 
of  tlie  perpctnitor.  in  the  following  cases  (sub- 
division 1):  Where  the  female  is  under  10 
years  of  age;  isiilidivision  3)  where  her  resist- 
ance was  overcome  by  force;  (sulnlivision  4) 
where  she  is  iiievciitcd  from  resisting  by  any 
into.xiciiling  imrcolie  or  nmeKthetic  substance 
adniini.stcri-d  by  the  accused. — where  defend- 
ant was  ch.-irged  with  rape  under  SMbdivisiou  1, 
and  the  state  claimed  defendnut  had  adminia- 
terc<l  a  drug  to  the  prosetntrix,  evidence  that 
dcrendiiiit  curried  liquors  up  to  her  and  others 
from  the  barroom  below,  all  the  afternoon  just 
preceding  the  assault,  was  not  objectionable  as 
proving  the  crime  under  sulKlivisiona  3  and  4, 
Rin<'e  in  dividing  section  201  Into  different  sub- 
heads it  Mas  not  intended  to  establish  a  rule  of 
pleading  or  create  different  kinds  of  crime,  but 
merely  to  put  beyond  doubt  the  rule  that  on  an 
inriirmntion  for  rape  the  things  mentioned  in 
such   sninlivisions  could  be  proven. 

5.  Where,  on  trial  of  defend.nnt  for  an  as- 
sault to  commit  rape,  tlie  district  attorney, 
wlicn  the  prosecutrix  was  called  to  testify,  ask- 
ed defeiid:iut  to  consent  to  an  order  excluding 
all  bvst.-indei's  from  the  court  room,  and  on  his 
refusal  re<iueste<l  (he  bystnn<lci-s  in  the  name 
of  coiiimoii  decency  to  withdraw,  such  request 
was  not  piejndicini  to  the  defendant 

6.  Where  defendant  was  chnrgi-d  with  an 
assault  to  commit  rni)e  to  a  room  on  the  second 
floor,  the  mere  asking  the  questino  la  the  pres- 
ence of  the  jury,  in  order  to  get  a  ruling  of 
the  court  on  it  whether  or  not  a  friend  of 
the  defendant  on  the  approach  of  the  marshal, 
rushed  down  the  back  staira,  and  threw  sticks 
against  the  window  to  warn  the  defendant 
wua  not  prejudicial  to  defendant, 

*  Rehearing  denied  August  ^  UOt. 
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CommlBSlonerB'  decMon.  Department  8. 
Appeal  from  snperior  conrt,  Colusa  coonty. 

Marvin  Yann  was  convicted  of  an  assault 
-with  Intent  to  commit  rape,  and  he  appeals. 
Affirmed. 


Milton   Shepardaon,   for  appellant. 
Gen.  Ford,  for  the  State. 


Atty. 


COOPER,  a  Defendant  was  convicted  ol 
an  assault  with  Intent  to  commit  rape.  He 
appeals  from  the  Jndgment  and  from  an  or- 
der denying  his  motion  for  a  new  trlaL  The 
evidence  shows  that  the  person  upon  whom 
the  alleged  assault  was  made  was  a  girl  un- 
der 16  years  of  age;  that  she  went  volunta- 
rily to  the  room  of  defendant  by  previous 
appointment,  and  made  no  resistance. 

1.  It  la  claimed  that  the  verdict  is  contrary 
to  the  evidence.  The  argument  is  that  al- 
though, under  the  statute,  a  girl  under  the 
age  of  16  Is  Incapable  of  consenting  to  the 
crime  of  rape,  yet.  If  she  consents  to  the  at- 
tempt. It  Is  no  assault,  because  an  assault 
Implies  that  the  party  assaulted  was  not 
solidttng,  but  resisting,  the  assault.  This 
question  has  been  decided  as  contended  for 
by  defendant  by  several  decisions  of  able 
courts.  It  has  also  been  held  by  many  deci- 
sions of  the  highest  courts  of  the  states  that 
where  the  female,  under  the  law,  Is  Incapable 
of  consenting  to  rape,  she  is  equally  inca- 
pable of  consenting  to  an  attempt  to  com- 
mit it  The  latter  view  has  been  adopted  In 
this  state.  People  v.  Gordon,  70  Cal.  467, 
11  Pac.  762;  People  v.  Verdegreen,  106  CaL 
211,  3»  Pac.  607;  People  v.  Gome::,  118  Cal. 
327,  50  Pac.  427;  People  v.  Roach  (filed  June 
23, 1900)  61  Pac.  574.  The  rule  is  weU  stated 
In  People  v.  Verdegreen,  supra,  where  it  is 
said:  "It  Is  true  that  an  assault  implies 
force  by  the  assailant  and  resistance  by  the 
one  assaulted;  and  that  one  is  not.  In  legal 
contemplation,  injured  by  a  consensual  act. 
But  these  principles  have  no  application  to 
a  case  where,  under  the  law,  there  can  be  no 
consent.  Here  the  law  Implies  incapacity 
to  give  consent,  and  this  implication  is  con- 
clusive. In  such  case  the  female  is  to  be  re- 
garded as  resisting,  no  matter  what  the  ac- 
tual state  of  her  mind  may  be  at  the  time. 
The  law  resists  for  her." 

2.  It  Is  claimed  that  the  court,  under  de- 
fendant's objection,  admitted  In  evidence  an 
entry  in  the  Family  Bible  for  the  purpose  of 
proving  the  age  of  the  person  assaulted,  and 
that  such  ruling  was  error.  Upon  a  careful 
examination  of  the  record  we  do  not  find  that 
the  Family  Bible  or  any  entry  therein  was 
admitted  in  evidence.  The  mother  of  the 
girl  testified  that  her  daughter  was  bom  on 
the  2d  day  of  August,  1884,  and  that  on  the 
16th  day  of  October,  1899,  she  was  15  years 
and  3  months  old.  She  was  then  aslced  If,  at 
the  time  of  the  birth  of  her  daughter,  she 
made  any  data  or  memoranda,  and  answer- 
ed: "Yes,  sir.  Shortly  after  Neva  was  born, 
as  soon  as  convenient,  I  made  an  entry,  in 
iny  own  handwriting.  In  the  Family  BlUle. 


Q.  And  your  testimony  as  to  the  time  of  her 
birth  Is  from  the  memoranda  which  yon 
made  at  the  time  In  the  Bible?  A.  Yes,  sir. 
Q.  And  your  memory  Is  that  this  is  also  your 
recollection  from  the  facts  as  you  have  al- 
ready testified,  and  from  the  fact  that  you 
made  this  memoranda  at  the  time?  A.  Yes, 
sir."  These  questions  were  objected  to  by 
defendant  upon  the  ground  that  "no  suffi- 
cient foundation  had  been  laid,  and  as  hear- 
say." We  think  the  witness  only  referred 
to  the  entry  to  refresh  her  memory.  Neither 
the  Bible  nor  the  entry  was  offered  or  receiv- 
ed in  evidence.  No  objection  was  made  as 
to  the  time  of  the  entry,  nor  that  It  was  not 
In  the  handwriting  of  the  witness.  A  wit- 
ness may  refresh  his  memory  by  a  written 
entry  or  memorandum  made  at  the  time,  and 
It  Is  not  necessary  that  the  writing  itself  be 
admissible  In  evidence.  1  Greenl.  Ev.  §  436; 
People  V.  Le  Roy,  65  Cal.  613,  4  Pac.  649. 
The  case  of  People  v.  Mayne,  118  Cal.  517, 
60  Pac.  654,  is  not  In  conflict  with  the  views 
herein  expressed.  In  that  case  the  Bible 
was  admitted  In  evidence  under  defendant's 
objection.  It  is  said  In  the  opinion:  "It  was 
not  comjtetent  for  the  prosecution  to  Intro- 
duce as  a  piece  of  substantive  evidence  in 
support  of  this  Issue  her  written  declaration 
made  several  years  previously."  For  the 
reasons  above  stated,  it  was  not  error  to  al- 
low Dr.  Gray  to  refresh  his  memory  as  to 
the  date  ofl  the  birth  of  the  girl  by  an  entry 
In  his  cash  boolc  August  2,  18^.  He  stated 
that  he  attended  the  mother  at  the  birth  of 
the  child,  and  that  he  made  the  entry  at 
the  time  In  his  cash  book,  and  that  by  the 
entry  he  knew  the  date  to  be  August  2, 1884. 
3.  The  court,  under  defendant's  objection, 
allowed  evidence  showing  that  defendant, 
in  company  with  the  prosecutrix,  and  an- 
other young  girl  of  about  17,  and  a  young 
man  In  company  with  her,  were  In  the  par- 
lor of  the  Farmers'  Hotel  In  the  town  of 
Colusa  on  the  day  of,  and  about  an  hour 
before,  the  assault;  that  while  there  the 
four  were  engaged  In  drinking,  and  did 
drink  wine;  that  defendant  went  down- 
stairs to  the  barroom  of  the  hotel,  and 
brought  up  the  drinks  to  the  party.  De- 
fendant's counsel  contends  that  this  was 
evidence  tending  to  prove  that  defendant 
administered  Intoxicating  narcotics  with  in- 
tent to  prevent  the  prosecutrix  from  re- 
sisting, under  subdivision  4,  f  261,  Pen. 
Code,  and  that  he  is  not  charged  with  any 
such  acts.  He  puts  the  proposition  In  this 
form:  "Where  a  defendant  is  charged  with 
rape  under  subdivision  1,  of  section  261  of 
the  Penal  Code,  Is  evidence  that  the  crime 
of  rape  committed  by  him  under  subdlvl- 
tlons  2,  8,  4,  5,  and  6  admissible  to  prove 
the  charge?"  The  proposition  has  been 
squarely  passed  upon  and  answered  in  the 
affirmative  by  this  court  in  People  v.  Sny- 
der, 76  Cal.  324, 17  Pac.  208,  where  it  Is  said: 
"We  think  the  true  construction  of  section 
261  to  be  that  thereby  the  legislature  meant 
merely  to  put  beyond  doubt  the  rule  that  on. 
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an  information  for  rape  the  things  mention- 
ed In  the  subdlvlslona  could  be  proven,  and 
would  establish  the  crime.  It  is  not  intend- 
ed to  alter  or  establish  a  rule  of  pleading, 
or  to  create  six  different  kiuds  of  crime." 
Under  the  decision  in  the  above  case  the 
evidence  was  properly  admitted. 

4,  It  is  claimed  that  the  conduct  of  the 
district  attorney  in  making  certain  state- 
ments and  repeating  certain  questions  was 
error.  We  have  examined  all  the  matters 
alleged  to  be  error  in  this  regard,  and  find 
therein  nothing  which  would  warrant  us  in 
reversing  the  case.  One  of  the  matters  most 
strongly  urged  to  be  error  is  that  when  the 
prosecutrix  was  called  as  a  witness  the  dis- 
trict attorney  asked  the  defendant  to  con- 
sent to  an  order  of  court  that  all  bystand- 
ers be  excluded  from  the  court  room.  The 
defendant  refused  to  give  his  consent,  and 
the  order  was  not  made.  The  district  attor- 
ney then  said:  "I  will  ask  all  bystanders, 
then.  In  the  name  of  common  decency,  if 
they  have  daughters  or  sisters  of  their  own, 
to  absent  themselves  from  the  court  room 
during  the  testimony  of  this  little  girl." 
The  defendant,  without  objecting  to  the 
statement,  or  asking  to  strike  out  the  re- 
quest, saved  an  exception  thereto.  The 
Judge  remarked,  "It  is  improper  for  the  dis- 
trict attorney  to  make  this  demand."  We 
do  not  think  the  request  could  have  injured 
the  defendant.  It  was  not  the  statement  of 
any  fact  not  in  evidence,  nor  was  it  any 
statement  as  to  the  character  or  motives  of 
defendant.  It  does  not  appear  to  have  been 
made  through  any  passion  or  prejudice,  or 
with  intent  to  injure  defendant.  One  Tur- 
man,  who  appears  to  have  been  one  of  the 
parties  engaged  in  drinking  in  the  parlor 
of  the  hotel,  was  near  the  hotel,  and  went 
upstairs  Just  after  the  marshal  and  other 
parties  went  to  the  room  of  defendant.  The 
witness  Anderson,  who  was  with  the  mar- 
shal, testified  tuat  they  met  Turman  10  or 
12  feet  from  the  room,  and  that  Turman 
asked  the  witness  what  he  thought  about 
it  The  following  questions  were  then  ask- 
ed of  the  witness  by  the  district  attorney: 
"Q.  Did  you  see  anything  of  Turman  after 
he  went  down  tue  back  stairs  of  the  Bond 
building?  Now,  during  the  time  that  Scog- 
gins  went  down  after  the  keys  and  was 
gone,  what  did  Turman  doV"  The  court 
sustained  defendant's  objections  to  both 
these  questions.  The  district  attorney  then 
said:  "I  will  ask  the  court  directly,  and 
take  a  square  ruling  on  it.  It  seems  to  me 
it  Is  a  part  of  the  res  gcstse,  and  ought  to 
be  admitted.  The  Court:  I  will  allow  it 
<  Defendant  excepts.)  Q.  I  will  ask  you 
whether  or  not  it  is  true  that  Turman  rush- 
fd  down  tlie  back  stairs,  and  commenced 
throwing  up  sticks  against  the  window  to 
notify  this  man  to  get  out  of  there?"  The 
question  was  objected  to  by  defendant  as  ir- 
relevant and  leading,  and  the  objection  sus- 
tained. The  ruling  of  the  court  was  evident- 
ly  correct     We   cannot  perceive   how   the 


Asking  of  the  question  by  the  district  at- 
torney could  have  Injured  defendant  If  the 
question  was  asked  for  the  purpose  pt  hav- 
ing the  jury  believe  that  Turman  did  try 
to  notify  defendant  to  get  out  of  the  room, 
and  if  the  Jury  did  believe  it  from  the  mere 
asking  the  question,  it  could  not  hove  in- 
jured defendant.  The  district  attorney  ask- 
ed permission  of  the  court  to  ask  the  ques- 
tion. No  motion  was  made  to  strike  It  out 
It  does  not  appear  that  the  district  attorney 
was  acting  in  bad  faith,  or  that  he  by  In- 
sinuation endeavored  to  get  facts  before 
the  Jury  that  in  his  opinion  he  could  not 
prove.  The  defendant  appears  to  have  been 
treated  fairly  by  the  district  attorney.  The 
court  BO  carefully  guarded  his  rights  that 
few  errors  are  seriously  urged.  The  Judg- 
ment and  order  should  be  affirmed. 

We  concur:    CHIPMAN,  C;  GRAT,  C 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


IMCaLM 
FIRST  NAT.  BANK  OP  SAN  FRANCISCO 
v.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO.    (S.  F.  1,337.) 
(Supreme  Court  of  California.     Jnly  2,  1900.) 
TAXATION— NATIONAL  BANK— PROPERTY. 
Rev.    St    U.    S.    J    5219.    providing    that 
shares  of  stock  in  a  national  bank  may  be  tax- 
ed in  such  manner  as  the  legislature  may  di- 
rect, does  not  authorize  a  tax  on  the  bank's 
personal  property,  notwithstanding  the  legisla- 
ture has  made  no  provision  for  the  taxinR  of 
shares,  and  the  tax  levied  does  not  exceed  in 
amount  what  might  hare  been  assessed  on  the 
shares  under  legal  authority  therefor. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  Sau  Francisco. 

Action  by  the  First  National  Bank  of  San 
Francisco  against  the  city  and  county  of 
San  Francisco.  From  a  Judgment  in  favor  of 
defendant,   plaintiff  appeals.     Reversed. 

Uoyd  &  Wood,  for  appellant  Franklin 
K.  Lane,  for  respondent 

HARRISON,  J.  The  plaintiff  is  a  national 
banking  association,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Unit- 
ed States,  aud  having  its  priucipal  place  of 
business  at  the  city  and  county  of  San  Fran- 
cisco. It  brought  the  present  action  to  re- 
cover from  the  defendant  the  sum  of  $S,290. 
paid  by  it  under  protest  for  taxes  assessed 
aud  levied  upon  certain  personal  property 
owned  by  it  on  the  first  Monday  of  March, 
189U,  consisting  of  fixtures  valued  at  $3,G00, 
aud  moucy  on  hand  amounting  to  the  sum  of 
,S.-i<!),;!.'i3.  Upon  the  trial  of  the  cause  the 
court  made  findings  of  fact  upon  the  issues 
before  it,  and  rendered  Judgment  In  favor 
of  the  dotendaut.  The  plaintiff  has  appeal- 
ed, bringing  the  cause  here  upon  the  Judg- 
ment roll  alone. 

The  right  of  the  state  to  exercise  its  power 
of  taxation  over  the  property  of  a  aatlonol 
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bank  is  Umtted  and  defined  In  section  B219,' 
Kev.  8t  U.  8.  Under  the  proylslons  of  that 
section  tbe  real  property  of  tbe  bank  may 
be  taxed  "to  the  same  extent,  according  to 
Its  value,  as  other  real  property  is  taxed," 
aod  the  shares  In  the  association  may  be  as- 
sessed, as  other  personal  property,  to  the 
owners  or  holders  thereof,  and  taxed  In  such 
manner  as  tbe  legrlslature  may  determine  and 
direct,  subject  to  two  restrictions,  not  neces- 
sary to  mention  herein.  As  the  anthority  of 
the  state  to  tax  the  property  of  the  associa- 
tion is  derived  under  this  section,  it  can  ex- 
ercise this  power  only  to  the  extent  and  In 
tbe  mode  prescribed  by  tbe  section.  In  Peo- 
ple T.  National  Bank  of  D.  O.  Mills  &  Co., 
128  Cal.  53,  55  Pac.  685,  it  was  held  that  the 
tax  permitted  by  this  section  la  tbe  only  tax 
which  can  be  levied  upon  the  property  of 
the  bank;  that  tbe  provision  for  assessing 
the  shares  of  the  association  to  the  owners 
or  holders  thereof  is  the  only  authority  giv- 
en to  the  state  under  which  it  may  tax  the 
personal  assets  of  the  bank,  and  that  an  as- 
sessment to  the  bank  of  Its  i>er8onaI  assets 
is  void.  The  same  ruling  was  afterwards 
made  in  the  circuit  court  of  the  United  States 
for  this  district,  in  Oity  and  County  of  San 
Francisco  v.  Crocker-Woolworth  Nat  Bank 
(C.  O.)  92  Fed.  273,  and  also  by'  the  supreme 
court  of  tbe  United  States  in  Bank  v.  Owens- 
boro,  178  U.  S.  664,  10  Sup.  Ct.  587,  43  I>.  Bd. 
860.  In  the  case  last  cited  the  conrt,  after 
declaring  tbat,  were  it  not  for  tbe  permis- 
sive legislation  of  congress,  a  state  would  be 
wholly  without  power  to  levy  any  tax,  either 
direct  or  indirect,  upon  the  national  banks, 
their  property,  assets,  or  franchises,  quoted 
the  above  section  5219  at  length,  and  said: 
"This  section  of  the  Revised  Statutes  Is  the 
measure  of  the  power  of  a  state  to  tax  na- 
tlonal  banks,  their  property  or  their  fran- 
chises. By  its  unambiguous  provisions  the 
power  is  confined  to  a  taxation  of  the  shares 
of  stock  In  the  names  of  the  shareholders, 
and  to  an  assessment  of  the  real  estate  of 
tbe  bank.  Any  state  tax,  therefore,  which  is 
In  excess  of  and  not  In  conformity  to  these 
requirements,  Is  void."  The  failure  of  the 
state  to  enact  a  law  directing  the  manner 
or  place  of  taxing  tbe  shares  of  the  associa- 
tion does  not  justify  Its  officers  in  levying 
or  collecting  a  tax  for  which  there  is  no  au- 
thority in  law,  even  though  it  appear  that 
the  holder  of  the  shares  has  thereby  con- 
tributed no  more  to  the  expense  of  tbe  gov- 
ernment than  he  would  have  done  under  le- 
gal authority  therefor.  In  Bank  v.  Owens- 
tioro,  supra,  tbe  court  held  that  the  conten- 
tion herein  urged  that  a  tax  against  the 
bank  upon  its  personal  assets  was  equivalent 
to  a  tax  upon  Its  shares  was  untenable.  The 
judgment  of  the  superior  conrt  Is  reversed, 
and  that  court  is  directed  to  enter  judgment 
in  favor  of  the  plaintiff  for  the  amount  pray- 
ed for  in  Its  complaint 

We  concur:    TEMPLE,  J.;   McFARCAND, 
h;  VAN  DYKE,  J.;   HENSHAW,  J. 


m  Cal.  te 
OTTT  OP  OAKLAND  et  al.  t.  HART,  Judge 

of  Superior  Court.    (S.  P.  2,379.) 
(Supreme  Court  of  California.    July  2,  1900.) 

JUDGE— QUAUFICATION— APPOINTMENT— 
VALIDITY. 
Where  a  judge  of  a  superior  court  con- 
siders himself  personally  disqualified  to  hear 
a  case,  and  plaintiffs  and  defendants  request 
him  to  select  another  judge,  and  approve  the 
selection  of  a  superior  judge  of  another  coun- 
ty, who  proceeds  to  hear  the  case  without  ob- 
jection until  important  matters  have  been  dis- 
posed of,  all  objections  to  the  regularity  of  the 
appointment  and  his  power  to  act  ore  waived. 

In  bank.  Petition  for  writ  of  prohibition 
by  the  city  of  Oakland  and  others  against 
£i.  C.  Hart,  superior  court  judge.    Denied. 

Robt.  y.  Hayne,  for  petitioners.  G.  W. 
McEnerney  and  E.  J.  McCutchen,  for  re- 
spondent 

PER  CURIAM.  This  In  an  original  peti- 
tion In  this  court  for  a  writ  of  prohibition, 
prohibiting  and  restraining  tbe  respondent 
from  any  further  acting  as  judge  In  a  cer- 
tain action  pending  in  the  superior  court  of 
the  county  of  Alameda,  In  which  the  Contra 
Costa  Water  Company  Is  plaintiff  and  these 
petitioners  are  defendants.  The  facts  nec- 
essary to  be  stated  are  these:  The  said  ac- 
tion of  the  Contra  Costa  Water  Company 
against  these  petitioners  (the  city  of  Oak- 
land et  al.)  was  brought  to  restrain  the  de- 
fendants therein  from  enforcing  a  certain 
ordinance  fixing  the  rates  to  be  charged  for 
water  furnished  by  the  said  Contra  Costa 
Water  Company  to  the  city  of  Oakland.  It 
was  brought  In  the  superior  court  of  the 
county  of  Alameda,  and  assigned  to  depart- 
ment 8  of  that  court  of  which  Hon.  F.  B. 
Ogden  is  presiding  judge.  When  the  pend- 
ency of  this  action  was  first  called  to  the 
attention  of  Judge  Ogden,  in  April,  1900,  h6 
suggested  to  counsel  for  the  respective  par- 
ties that  he  considered  himself  disqualified 
to  try  the  case,  because  he  was  a  ratepayer 
for  water  furnished  by  said  water  company, 
and  suggesteu  that  counsel  agree  upon  some 
other  judge  to  try  the  case.  He  suggested, 
also,  that  two  of  the  other  judges  of  Ala- 
meda county  were  also  disqualified  for  the 
same  reason;  that  Judge  Oreen  of  said 
county  was  not  disqualified,  but  he  was  too 
busy  and  crowded  with  other  cases  to  try 
said  case,  but  that  if  counsel  consented,  the 
case  might  be  transferred  to  Judge  Green, 
and  he  could  select  another  judge.  To  this 
the  attorney  for  the  defendants  (petitioners 
here)  stated  that  he  did  not  desire  the  matter 
to  take  tuat  course,  but  did  desire  that  Judge 
Ogden  himself  should  select  the  judge,  and 
that  he  (the  attorney)  did  not  desire  to  take 
the  responsibility  of  agreeing  upon  another 
judge,  but  would  consent  to  whatever  judge 
might  be  named  by  Judge  Ogden.  The  mat- 
ter was  mentioned  several  times,  with  the 
same  result;  and  on  May  7,  1900,  Judge  Og- 
den, with  the  knowledge  and  consent  of  the 
attorney  for  the  defendant  therein,  as  weli 
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M  irlth  the  consent  of  the  attorney  for  the 
plaintiff,  wrote  the  following  telegram,  to 
be  sent  to  the  respondent  herein:  "May  7, 
1900.  To  Judge  E.  C.  Hart,  Sacramento, 
Cal.:  All  counsel  In  case  of  Contra  Costa  O. 
W.  Co.  Ts.  City  of  O.,  as  well  as  Judges  of 
this  county,  unite  In  request  that  you  sit  in 
said  cause.  Judge  here  is  disqualified.  If  yon 
accept,  can  yon  be  here  Wednesday  morning 
to  hear  demurrer?  F.  B.  Ogden."  This  tele- 
gram was  sent  to  the  other  three  Judges  of 
the  superior  court  of  Alameda  county  and 
was  signed  by  Judge  Green  and  Judge  Ells- 
worth, the  other  Judge  not  being  found.  It 
was  returned  to  Judge  Ogden,  and  a  pencil 
mark  was  made  across  tue  names  of  the  other 
two  Judges;  Judge  Ogden  thlnldng  that  the 
dispatch  ought  to  be  sent  In  his  name  alone. 
This  telegram  was  delivered  to  the  attorney 
of  the  defendant  and  one  of  tlie  attorneys  of 
plaintiff  in  said  case,  and  was  by  them  tak- 
en to  the  telegraph  office  and  forwarded  to 
the  respondent  at  Sacramento.  This  selec- 
tion of  ihe  respondent.  Judge  Hart,  was  con- 
sented to  by  the  attorney  of  the  defendants. 
This  fact  appears  not  only  upon  the  face  of 
the  telegram  Itself,  which  was  delivered  to 
the  attorney  for  the  defendants,  and  by  him 
and  the  other  attorney  forwarded,  but  also 
by  the  testimony  In  the  case  which  was 
submitted  by  consent  on  the  hearing  of  this 
application.  It  was  thought  best  to  get  a 
Judge  from  Sacramento,  because,  as  Sacra- 
mento had  its  own  waterworks,  there  were 
no  questions  In  that  county  about  fixing 
rates.  The  respondent,  Hart,  Immediately 
telegraphed  to  Judge  Ogden  that  he  would 
accept  the  appointment,  and  would  be  in 
Oakland  on  the  next  xednesday  morning, 
and  was  there  at  that  time.  Judge  Ogden 
accompanied  the  respondent  to  the  bench  of 
the  court,  and  introduced  him  to  the  attor- 
neys as  Judge  E.  C.  Hart,  who  had  been  se- 
lected to  try  the  case.  No  objection  what- 
ever was  made  by  the  attorney  for  the  de- 
fendants therein  to  Judge  Hart  sitting  in 
the  case,  and  Judge  Ogden  caused  the  clerk 
of  the  court  to  enter  the  following  order: 
"The  demurrer  and  the  motion  h^eln  com- 
ing on  regularly  this  day  for  hearing,  where- 
upon Hon.  E.  C.  Hart,  Judge  of  the  superior 
court  of  Sacramento,  was  requested  by  coun- 
sel for  the  plaintiff  and  defendant  herein  to 
act  in  the  above-entitled  cause,  three  of  the 
Judges  of  the  court  being  disquallfled.  and 
Judge  Hart  having  consented  thereto.  It  is 
ordered  that  the  matters  herein  be,  and  the 
same  are  hereby,  continued  to  Wednesday, 
May  10,  1900."  A  demurrer  to  the  com- 
plaint, having  been  interposed,  was  argued 
before  Judge  Hart,  who  took  the  same  under 
advisement,  and  afterwards  made  an  order 
overruling  the  same,  and  giving  the  defend- 
ants certain  time  to  answer.  Other  matters 
were  submitted  and  considered,  without  any 
objection  to  the  respondent  acting,  before 
additional  counsel  was  retained  by  the  de- 
fendants therein.  Afterwards  additional 
counsel  was  employed  by  defendants,  and 


"thereafter  all  of  said  attorBejv  and  eomisel 
for  the  defendants  In  said  cause  to<riE  part  In 
several  interlocutory  applicationa  In  tbe 
same  before  the  Hon.  E.  O.  Hart,  without 
any  objection."  Thereafter  a  motion  was 
made  by  defendants  to  compel  the  plaintiff 
to  submit  certain  books  to  inspection,  and 
this  motion  was  submitted  to  Judge  Hart, 
who  afterwards  denied  the  same,  but,  on 
application  of  defendants,  added  to  the  or- 
der that  it  was  made  without  prejudice  to 
a  renewal  of  the  motion.  This  occurred 
about  the  11th  of  June,  1900,  down  to  whicb 
time  no  objection  whatever  bad  been  made 
to  Judge  Hart  sitting  in  the  case;  but  on 
June  12,  1900,  for  the  first  time,  counsel  for 
defendants  in  said  cause  objected  to  the  fur- 
ther action  of  respondent  as  Judge  in  tbe 
cause,  and  to  his  hearing  or  determining  any 
matter  or  proceeding  therein,  and  after  tes- 
timony and  argument  the  objection  was 
overruled  by  respondent.  Thereafter  this 
present  proceeding  for  a  prohibition  was  in- 
stituted in  this  court. 

The  position  of  the  petitioners  here  is  that 
Judge  Ogden  was  disqualified  from  trying 
the  case  because  he  was  a  water-rate  payer, 
that  for  the  same  reason  be  had  no  Juris- 
diction to  request  another  Judge  to  sit,  and 
that  bis  act  In  requesting  the  respondent  to 
sit  as  Judge  of  the  superior  court  of  Ala- 
meda county  was  without  Jurisdiction,  and 
that  the  consent  of  the  parties  could  not 
give  it  validity.  As  both  sides  assume  that 
Judge  Ogden  was  disqualified  to  try  the 
case  because  he  was  a  ratepayer,  we  will 
assume  that  proposition  to  be  true,  for  the 
purposes  of  this  case,  although  we  are  not 
to  be  understood  as  definitely  determining 
that  question.  Neither  are  we  at  all  inclin- 
ed to  hold  that  Judge  Ogden,  even  If  dis- 
qualified to  try  the  case,  could  not  have  le- 
gally called  in  the  respondent  to  hear  and 
determine  the  case  in  question  without  any 
request  or  consent  of  the  parties;  for  tbe 
constitution  (article  6,  §  8)  provides,  with- 
out any  qualification,  that  "a  Judge  of  any 
superior  court  may  hold  a  superior  court  In 
any  county  at  the  request  of  the  Judge  of 
the  superior  court  thereor';  but  It  is  not 
necessary  to  consider  that  proposition,  lie- 
cause  here  the  respondent  was  called  to  try 
the  case  with  the  consent,  and  practically 
at  the  request,  of  the  i)etitioner8.  This  is 
not  a  case  to  which  the  rule  applies  that 
consent  cannot  give  Jurisdiction.  It  is,  for 
instance,  not  a  case  like  Bates  v.  Gage,  40 
Cal.  183,  where  it  was  sought  by  stipula- 
tion to  give  ^ne  district  court  Jurisdiction  to 
sit  in  a  certain  county  at  a  time  when  it 
had  no  Jurisdiction  to  sit  there,  and  where 
it  was  said  that  consent  of  parties  could 
not  confer  Jurisdiction  upon  a  court  "when, 
in  the  nature  of  things,  it  could  acquire  no 
Jurisdiction.  They  could  not  by  their  stipu- 
lation make  a  court."  In  the  case  at  bar 
the  superior  court  of  Alameda  county  had 
full  Jurisdiction  of  the  subject-matter  of 
the  action  and  of  the  parties,  and  the  re* 
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spondent  was  a  dnly-elected  and  acting  su- 
perior Judge,  qualified  offlclally  to  preside 
In  that  court.  There  was  no  disqualification 
attaching  to  him  personally,  and  therefore 
the  question  whether  consent  can  confer  Ju- 
risdiction upon  a  personally  disqualified 
Judge  does  not  arise.  Therefore  the  peti- 
tioners, having  requested  Judge  Ogden  to 
select  a  Judge,  and  having  approved  the  se- 
lection which  he  made  and  carried  his  re- 
quest to  the  respondent,  and  having  pro- 
ceeded with  the  hearing  of  the  case  before 
the  respondent,  without  objection,  until  im- 
portant matters  had  been  disposed  of,  can- 
not now  be  heard  to  repudiate  their  own 
act  We  have  been  referred  to  no  case 
where  it  has  been  held  that  a  party,  having 
consented  to  the  calling  in  of  a  qualified 
Judge  to  preside  over  a  court  having  com- 
petent Jurisdiction  of  the  case,  can  In  the 
midst  of  the  hearing  of  the  action  stop  fur- 
ther proceedings  upon  any  such  suggestion 
of  the  irregularity  or  invalidity  of  the  man- 
ner in  which  he  was  called  in  as  is  made  In 
the  case  at  bar.  The  case  of  Liille  v.  Trent- 
man,  130  Ind.  16,  29  N.  E.  405,  is  very  simi- 
lar to  the  case  at  bar.  There  the  regular 
judge,  being  disqualified  in  a  certain  case, 
had  called  in  another  Judge  to  try  it;  and 
one  of  the  parties,  having  made  no  objec- 
tion until  certain  matters  in  the  case  had 
been  determined,  then  objected  to  his  final- 
ly disposing  of  the  case.  The  court,  having 
Intimated  that  it  might  presume  that  the 
order  calling  in  the  special  Judge  was  legal- 
ly made,  but  that  it  did  not  care  to  put  Its 
decision  on  that  ground,  said:  "What  we 
do  decide  is  that  when  a  Judge  has  been 
called  or  an  attorney  has  been  appointed  to 
try  a  cause,  as  provided  in  section  415,  Rev. 
St.  1881,  and  no  objection  Is  made  to  his 
appointment  at  the  time,  or  to  his  sitting  in 
the  cause  at  the  time  be  assumes  Jurisdic- 
tion, all  objections  to  the  regularity  of  such 
appointment  shall  be  deemed  waived.  ▲ 
practice  that  would  permit  a  party  litigant 
to  proceed  for  months  before  a  de  facto 
Judge,  to  make  issues,  and  obtain  rulings 
upon  legal  questions  Involved  In  the  con- 
troversy, and  then,  U  not  satisfied  with 
some  of  his  rulings,  or  not  disposed  to  go 
Into  trial  when  the  cause  Is  ready  for  trial, 
would  be  able,  In  a  moment,  to  arrest  pro- 
ceedings and  oust  the  Jurisdiction  of  the 
Judge,  cannot  be  tolerated."  In  Field  v. 
Mark,  125  Mo.  502,  28  S.  W.  1004.  where  the 
regular  Judge  of  the  court  was  disqualified 
on  the  ground  of  Interest,  and  had  appoint- 
ed another  Judge  to  try  the  cause,  with  the 
consent  of  parties,  the  court  said:  "He 
could  have  called  in  another  Judge  'without 
consulting  the  other  side;  bnt  when,  as 
the  record  shows,  be  consulted  their  wish- 
es, and  they  agreed  with  him  upon  Judge 
Sloan,  the  point  Is  without  merit  either  In 
ethics  or  law."  Our  conclusion  Is  that  the 
petition  for  a  peremptory  writ  should  be 
denied. 
The  foregoing  views  make  it  unnecessary 
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to  consider  the  question  whether  or  not 
Judge  Green,  who  was  free  from  all  color 
of  disqualification,  did  also  request  the  re- 
spondent to  act  as  Judge  of  the  superior 
court  of  Alameda  county  In  the  case  In  ques- 
tion. We  see  nothing  In  the  point  attempted 
to  be  made,  that,  when  Judge  Ogden  sent 
the  dispatch  to  the  respondent  he  thought 
that  the  latter  was  the  person  who  had 
formerly  been  attorney  general  of  the  state. 
He  intended  to  request  the  person  who 
was  superior  Judge  of  the  county  of  Sac- 
ramento; and,  when  the  latter  appeared 
at  Oakland  to  take  his  seat  as  Judge  in  the 
superior  court  there,  the  events  which  then 
took  place  constituted  of  themselves  a  re- 
quest that  the  respondent  act  as  Judge,  all 
of  which  was  with  the  additional  knowl- 
edge and  consent  of  counsel  for  petitioners. 
Kespondent  had  no  intimation  that  he  was 
objectionable  to  either  party  until  June  12tli. 
If  petitioners,  instead  of  consenting  that  re- 
spondent be  called  in,  and  really  requesting 
It  to  be  done,  had  objected  to  him  before 
any  proceedings  were  had  In  the  case,  he 
would  have  been  free  to  refuse  to  act  if 
he  had  preferred  to  take  that  course;  but 
In  the  present  condition  of  the  case,  it 
wonid,  no  doubt  be  somewhat  embarrassing 
for  him  to  retire  without  consent  of  both 
parties.  The  prayer  of  the  petitioners  is 
denied,  and  the  proceeding  is  dismissed. 

BEATTT,  C.  3.  I  concur  In  the  Judgment, 
and  generally  In  the  foregoing  opinion,  but 
am  unwilling  to  assent  to  the  view,  intimat- 
ed therein,  that  Judge  Ogden  could  have  call- 
ed in  another  Judge  of  his  own  selection, 
without  the  consent  of  the  parties.  The 
course  that  should  hav«  been  pursued  was 
that  originally  proposed  by  Judge  OgdSn,  vis. 
to  send  the  cause  to  Judge  Green's  depart- 
ment not  because  the  case  was  governed  by 
the  express  provisions  of  subdivision  4  of  sec- 
tion 170  of  the  Code  of  Oivll  Procedure,  as 
amended  In  1897  (St.  1887,  p.  287),  for  It  Is 
at  least  doubtful  If  that  amendment  applies 
except  In  cases  of  actual  bias  on  the  part  of 
the  Judge,  but  the  transfer  should  hare  been 
made  to  Judge  Green's  department  because 
it  has  been  held  here  that  in  a  county  where 
there  are  several  departments  of  the  supe- 
rior court  the  disqualification  of  the  Judge 
to  whose  department  a  particular  cause  has 
been  originally  assigned  is  no  ground  for  a 
change  of  venue,  if  there  Is  another  Judge  of 
the  same  court  before  whom  it  may  be  tried. 
City  of  Oakland  v.  Oakland  Water-Front  Co., 
118  Cal.  251,  50  Pac.  268.  The  only  ground 
upon  which  that  decision  can  be  supported 
is  that  it  is  the  duty  of  the  superior  court 
in  the  case  supposed  to  reassign  the  cause 
to  a  department  whose  Judge  is  not  dis- 
qualified; for  otherwise  there  could  be  ho 
trial  at  all,  or  else  the  parties  would  have  to 
await  the  assignment  of  a  Judge  by  the  gov- 
ernor, or  submit  to  the  selection  of  a  Judge 
by  a  Judge  himself  disqualified,  and  possibly 
deeply  interested  in  the  result  of  the  trial. 
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I  do  not  think  the  law  Intends  that  a  litigant 
should  ever  be  placed  in  such  a  dilemma,  and, 
according  to  our  repeated  decisions,  he  cannot 
be  80  placed  In  a  county  where  there  Is  but 
one  Judge  of  the  superior  court  There,  It 
the  Judge  is  disqualified,  for  Interest,  consan- 
guinity, or  other  cause,  either  party  may 
move  for  a  change  of  venue,  and  the  motion 
must  be  granted  without  hesitation  or  delay. 
Krumdlck  v.  Crump,  98  Cal.  117,  32  Pac. 
SOO;  Anaheim  Union  Water  Co.  t.  Junipa 
Land  &  Water  Co.  (Cal.;  May  12,  1900)  61 
Fac.  80.  Nor  can  the  right  to  a  change  of 
venue  be  defeated  by  the  act  of  the  disquali- 
fied Judge  In  calling  in  another  Judge  to  hear 
the  motion.  This  was  expressly  decided  In 
Remy  r.  Olds  (Cal.)  42  Pac.  239,  but  since  a 
rehearing  was  granted  in  that  case,  and  the 
controversy  settled  by  the  parties,  It  cannot 
be  cited  as  authority.  In  a  more  recent  case, 
however,  the  principle  upon  which  Remy  v. 
Olds  was  decided  has  been  affirmed  in  em- 
phatic terms:  "The  reason  why  the  Judge 
of  the  county  cannot  call  another  to  try  the 
case  is  stated  In  Krumdlck  v.  Crump,  supra. 
It  Is  that  the  Judge  shall  neither  try  his  own. 
case  nor  select  his  Judge."  Bank  v.  Taylor, 
125  Cal.  249,  57  Pac.  987.  This  is  the  con- 
trolling principle,  and  It  applies  in  all  coun- 
ties alike,  whether  there  be  one  department 
of  the  superior  court  or  more  than  one  de- 
partment. No  litigant  can  be  compelled  to 
accept  a  Judge  selected  by  a  Judge  himself 
disqualified.  Gte  can  always  defeat  such  an 
attempt  by  moving,  and  insisting  upon  his 
motion,  for  a  change  of  venue.  But  It  does 
not  follow  from  this  that  a  disqualified  Judge 
cannot,  with  the  express  consent  of  the  par- 
ties, cal]  In  a  Judge  from  another  county  to 
try  the  cause,  instead  of  transferring  it  to 
another  county  for  trial.  In  case  of  a 
change  of  venve,  it  is  made  the  duty  of 
the  Judge  to  transfer  the  cause  to  the  coun* 
ty  agreed  upon  by  the  parties;  and  there 
is  no  reason  why  they  should  not  be  allow- 
ed to  agree  that,  Instead  of  changing  the 
place  of  trial,  the  Judge  by  whom  they 
are  both  willing  the  cause  may  be  decided 
should  come  to  the  county  where  it  Is  pend- 
ing, and  conduct  the  trial  there.  The  con- 
venience of  witnesses  and  the  saving  of  ex- 
pense would  often  be  controlling  reasons  for 
such  a  course.  But  the  contention  on  the 
part  of  petitioners  is  that  the  plain  words 
of  the  statute  take  from  the  disqualified 
Judge  the  power  to  invite  another  Judge  to 
preside  in  his  place,  even  with  the  express 
consent  of  the  litigants.  To  do  so,  they 
contend,  would  be  to  "sit  or  act"  In  the 
case  in  a  matter  not  included  in  the  excep- 
tions enumerated  in  section  170  of  the  Code 
of  Civil  Procedure.  I  do  not  construe  the 
last  clause  of  that  section  as  an  enumera- 
tion of  exceptions  to  ihe  rule  against  sitting 
or  acting  in  a  cause,  but,  rather,  as  a  leg- 
islative declaration  that  the  words  "sit"  and 
"act"  are  not  used  in  a  sense  which  would 
embrace  the  arrangement  of  the  calendar. 


the  regulation  of  the  order  of  bnsineaa,  or 
the  transferring  of  the  action  or  proceeding 
to  another  court  This  clause  means  noth- 
ing more  than  if  it  had  said,  "But  this  inbl' 
bition  shall  not  be  construed  as  applying 
to  the  arrangement  of  the  calendar,"  eta, 
and  this  is  very  different  from  an  exception 
which  strengthens  the  rule.  It  gives  a  sense 
to  the  words  "sit  or  act"  which  excludes  an 
order  transferring  the  cause  and  all  similar 
orders,  and  an  invitation  to  a  Judge  agreed 
upon  by  the  parties  is  precisely  analogous 
to  an  order  transferring  the  cause  to  a  coun- 
ty agreed  upon.  It  is  not  sitting  or  acting 
in  the  cause,  in  the  sense  of  the  statute. 
In  this  case  I  consider  that  Judge  Hart  was 
Invited  by  consent  of  the  parties,  and  that 
at  all  events,  it  was  too  late  to  object  to  his 
acting  in  the  cause  after  the  parties  had 
voluntarily  argued  and  submitted  the  de- 
murrer to  his  decision.  When  another  Judge 
has  been  invited  to  try  a  cause  by  a  dis- 
qualified Judge,  the  remedy  for  a  dissatisfied 
litigant  is  to  move  for  a  change  of  venue. 
If  he  waives  that  remedy, — if  he  consents,, 
either  expressly  or  Impliedly,  to  the  selec- 
tion of  the  Judge  so  Invited,— he  cannot 
claim  that  his  trial  of  the  cause  is  an  ex- 
cess of  Jurisdiction. 


U«  Cal.  145 
BREB  V.  WHEELER.    (Sac.  674.) 
(Supreme  Court  of  OalUornia.    July  10,  190O.> 

WATBRS   AND  WATER  COURSES— PBOPORTION 

OP  WATER— TITLE— ADVERSE  USER 

—CONTINUITY— NEOESaiTT. 

Defendant's  claim  of  title  to  one-luilf  the- 

water  in   a  stream   by   adverse  user  for  five 

years  was  not  established  where  plaintiff  had  at 

least   once   each    year   interrupted   the    water 

used  by  defendant  by  turning  it  out  of  the  bead 

of  the  d^endant's  ditch. 

(Toihmissloners'  decision.  Department  1. 
Appeal  from  superior  court,  Nevada  county. 

Action  by  William  Bree  against  Lewis 
Wheeler  for  the  determination  of  water 
rights.  Judgment  entered  awarding  one-half 
of  the  water  to  plaintiff  and  one-half  to  de- 
fendant From  the  Judgment,  and  an  or- 
der denying  plalntieCs  motion  for  a  new 
trial,  he  appeals.    Reversed. 

Cbas.  W.  Kltts,  for  appellant  J.  M.  Wal- 
ling, for  respondent 

COOPBR,  a  Suit  to  determine  the  right 
to  the  water  running  in  a  stream  known  as. 
"Rattlesnake  Creek."  Judgment  awarding 
one-half  the  water  to  plaintiff  and  one-half 
to  defendant  Plaintiff  made  a  motion  for 
a  new  trial,  which  was  denied,  and  he  ap- 
peals from  the  Judgment  and  an  order  de- 
nying his  motion.  Defendant  in  his  answer 
claimed  and  set  forth  that  he  had  been  In 
the  adverse  possession  and  use  of  all  the 
waters  of  said  stream  for  more  than  five 
years  prior  to  the  commencement  of  the 
action.  The  court  found  "that  the  defend- 
ant has  constantly,  under  a  claim  of  right 
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adverse  to  tbe  plaintlfl^  -used  one-baUi  of, 
the  waters  ot  said  stream  at_  the  point  of 
'Ills  diversioii,''under'an  adverse  claim  of 
right  against  the  plaintiff,  ever  since  the 
■year  1887;  •  •  •  that  the  use  of  said 
"water  by  the  defendant  has  been  every 
year,  at  least,  once'  interrupted,  by  turning 
It  out  of  the  head  of  defendant's  ditch  by 
the  plaintiff,  but  the  court  finds  such  acts 
by  the  plaintiff  to  have  been  mere  tres- 
passes." Upon  this  finding  alone  the  court, 
«s  a  conclusion  of  law,  found  defendant  to 
be  the  owner  of  one-half  the  water  of  the 
creek.  The  finding  does  not  show  all  the 
facts  essential  to  establish  title  In  defend- 
ant by  adverse  user.  The  user,  In  order  to 
ripen  into  a  title,  must  have  been  continu- 
ous and  uninterrupted.  Washb.  Easem.  (4th 
Kd.)  p.  172;  Ang.  Water  Courses,  §  214; 
Water  Oo.  v.  Hancock,  85  Cal.  220,  24  Pac. 
045.  Interruption  of  adverse  user,  however 
slight,  prevents  acquisition  of  title  by  pre- 
scription. American  Co.  v.  Bradford,  27 
Cal.  368;  Cave  v.  Crafts.  53  Oal.  138;  Ball 
V.  Kehl,  95  Cal.  613,  30  Pac.  780.  The  pos- 
tiession  must  have  been  open  and  notorious, 
and  not  clandestine.  Water  Co.  v.  Han- 
cock, 85  Cal.  228,  24  Pac.  646;  Unger  v. 
Mooney,  63  Cal.  595;  Ang.  Water  Courses, 
i  215.  Here  the  court  falls  to  find  that  the 
use  by  defendant  has  been  continuous  and 
uninterrupted,  but  finds  afilrmatlvely  that 
it  has  been  interrupted  at  least  once  a  year. 
It  may  have  been  Interrupted  many  times 
during  each  year,  and  the  finding  be  true. 
The  court  adds  that  the  interruptions  were 
"mere  trespasses."  If  the  water  was  the 
property  of  plaintiff,  he  had  the  right  to 
turn  it  out  of  defendant's  ditch,  and  he 
would  not  commit  a  trespass  In  so  doing. 
A  man  can  do  as  he  pleases  with  his  own 
property  w^ithout  committing  a  trespass. 
The  finding  does  not  show  how  long  these 
interruptions  continued,  nor  whether  they 
were  as  continuous  as  the  use  by  defend- 
ant Neither  does  the  finding  show  that 
the  use  by  defendant  has  been  open  or  no- 
torious. 

As  the  case  must  be  remanded  for  a  new 
trial,  it  is  proper  to  observe  that  the  com- 
plaint does  not  allege  that  the  plaintiff  is 
the  owner  of  the  water  of  said  creek. 
There  is  an  attempt  to  allege  an  appropria- 
tion by  one  Sheets,  the  grantor  of  plaintiff, 
but  the  acts  showing  an  appropriation  are 
not  pleaded.  The  complaint  also  attempts 
to  allege  title  in  plaintiff  by  adverse  posses- 
sion, but  contains  the  allegation  that  the 
defendant  has  from  time  to  time  interrupt- 
ed the  use  of  the  water.  It  is  claimed  in 
defendant's  brief,  and  the  evidence  tends  to 
show  an  agreement  in  the  year  1885  be- 
tween plaintiff  and  defendant  by  which 
each  was  to  take  one-half  the  water.  The 
answer  contains  no  allegation  as  to  nny 
such  agreement,  nor  is  there  any  finding 
thereon.  Tlie  judgment  and  order  should 
be  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  allow  the 


pfirtie^  to  amend  tlwir  pleading^  \$itb1h'  ia 
reasonable  time.  If  so  advised. 

We  concur:    CHIPMAN,  O.;   SMITH,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and 
order  are  reversed,  and  the  cause  remand- 
.ed,  with  directions  to  the  lower  court  to  al- 
low the  parties  to  amend  their  pleadings 
within  a  reasonable  time. 


fl  Cal.  TTnrep.  451 
.    PATTSON  T.  PRATT.     (Sac.  608.) 
(Supreme  Court  of  California.    June  10,  1900.) 

APPEAI^REVIEW. 
Findings  based  on  conflicting  evidence  will 
not  be  disturbed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty. 

Action  by  Henry  C.  Patison  against  Sam- 
uel Pratt  From  a  Judgment  in  favor  of  plain- 
tiff, and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Maddox  &  Stonesifer,  for  appellant  P.  J. 
Hazen,  for  respondent 

SMITH,  0.  The  action  was  brought  to  re- 
cover the  possession  or  value  of  certain  live 
stock  and  hay  taken  by  defendant  from  the 
plaintiff.  The  defense  was  a  general  denial, 
and,  as  to  the  live  stock.  Justification  of  the 
taking  under  the  "act  relating  to  estrays," 
etc.,  of  March  27, 1897  (St  1897,  p.  198).  The 
court  found  the  ownership  of  the  property  In 
controversy  in  the  plaintiff,  and  the  taking 
of  the  same  by  the  defendant  The  only 
specifications  with  regard  to  these  findings 
are  the  Insufficiency  of  the  evidence  to  Jus- 
tify the  finding  of  ownership  "at  any  tllne 
after  •  •  *  June  15,  1897,"  the  date  of 
the  sale  of  the  animals  by  the  constable-  as 
estrays,  or  to  Justify  the  finding  that  "de- 
fendant took  said  property  without  right'' 
This  disposes  of  the  question  as  to  the  bay 
In  favor  of  the  plaintiff,  and  leaves  us  to 
consider  only  the  plea  of  Justification,  un 
der  the  act  for  the  taking  of  the  live  stock. 
On  this  point  it  appears  from  the  evidence 
that  the  animals  were  taken  up  on  a  trac. 
of  land  described  as  the  north  half  of  sec- 
tion 22  of  a  specified  township  and  range,- 
and  that  the  date  of  the  taking  was  May 
3,  1807.  This  land  prior  to  November  21, 
1805,  belonged  to  the  plaintiff's  wife,  Nellie 
Patison,  but  was  subject  to  a  deed  of  trust 
executed  by  her  predecessors  in  title,  Henry 
Patison  and  wife,  to  secure  their  promissory 
note  to  the  Sacramento  Bank  lor  $2,000,  of° 
date  June  22,  1881,  payable  June  22,  1883; 
and  on  the  day  named  (November  21,  1806) 
the  trustees  executed  to  the  assignee  of  the 
bank  (one  Powell)  a  deed  purporting  to  con- 
vey to  him  the  land.  Afterwards,  and  prior- 
to  November  14,  1896,  Mrs.  Patison,  who 
had  continued  in  possession,  leased  the  eabt 
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half  of  the  tract  to  one  Langhlln,  and  on 
that  day  (Laughlln  being  In  posaesalon  un- 
der hlB  lease)  she  executed  to  one  Murphy  a 
leahe  of  the  whole  tract  for  the  term  of  three 
years;  the  rent  reserved  being  a  fourth  of 
the  crops,  and  he  covenanting  to  cultivate 
the  premises.  Both  the  plaintiff  and  his  wife 
testified  that,  on  account  of  the  failure  of 
the  lessees  to  cultivate  the  land  as  covenant- 
ed, the  possession  of  both  quarter  sections, 
except  43  or  44  acres  on  the  Murphy  quarter, 
and  a  small  part  of  the  Laughlln  quarter 
planted  to  grain,  had  been  surrendered  to 
Mrs.  Fatison;  and  that  they  were  in  possea- 
sion  at  the  time  of  defendant's  entry  and 
the  taking  of  the  property  sued  for,  and 
also  that  the  animals  were  taken  up  on  the 
part  of  the  land  not  in  grain.  The  defend- 
ant, who  had  taken  an  assignment  of  Mur- 
phy's lease,  of  date  April  10,  18&7,  and  also 
a  lease  from  Powell,  claims  that  he  was  In 
possession  of  the  premises  prior  to  the  tak- 
ing, and  that  the  animals,  or  some  of  them, 
were  trespassing  on  the  growing  grain.  His 
evidence  on  these  points  was  evasive  and 
otherwise  unsatisfactory,  but  may  be  regard- 
ed, without  affecting  the  result,  as  contra- 
dicting that  of  the  Patisons.  The  court 
found  that  the  animals  taken  up  by  the  de- 
fendant "were  not  straying  upon  any  prem- 
ises In  the  possession  of  or  leased  by  the  de- 
fendant"; and  in  view  of  the  evidence, 
which,  to  say  the  least,  is  conflicting  on  this 
point,  the  finding  cannot  be  disturbed.  It 
follows  that  the  taking  of  the  animals  by  de- 
fendant was  a  mere  trespass. 

Other  points  are  made,  but,  in  the  view  we 
take  of  the  case,  are  immaterial.  We  there- 
fore advise  that  the  Judgment  and  order  de- 
nying a  new  trial  be  affirmed. 

We  concur:    OHIPMAN,  C;  CWOFER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  aud  or- 
der denying  a  new  trial  are  attlrmed. 


t  Cal.  Unrep.  4SS 

PALMBR  et  aL  t.  CONTINENTAIi  INS.  CO.l 

(Sac.  619.) 

(Supreme  Court  of  California.     July  9,  1900.) 

INSURANCE— STIPULATION    AGAINST    LIABILI- 
TY WHILE  PRKMIUM  NOTE  18  DUE 
AND  UNPAID— VALIDITY. 

1.  Where  an  insurance  policy  provided  that 
the  insurer  should  not  be  liable  while  any  note 
for  premiums  remained  past  due  and  unpaid, 
and  the  notes  executed  in  payment  of  premi- 
ums contained  a  similar  provision,  and  the 
property  was  destroyed  while  the  first  premium 
note  was  doe  and  unpaid,  the  provisioiv  was 
valid,  and  the  insured,  by  tendering  the  amount 
of  the  note,  could  not  hold  the  insurer  liable 
for  the  loss. 

2.  Civ.  Code,  f  2598,  enacting  that  an  ac- 
knowledgment In  a  policy  of  the  receipt  of  a 
premium  ia  conclusive  evidence  of  its  payment, 
so  far  as  to  make  it  binding,  notwithstanding  a 
stipulation  that  it  shall  not  be  binding  until 
the  premium  is  actually  paid,  applies  only  to 
a  policy  containing  a  stipulation  that  it  shall 
not  be  binding  until  the  premium  is  actually 
paid. 

>  Reversed  In  banc    See  14  Pac.  VI,  Itl  Cal.  M. 


Oommlssloners*  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county. 

Action  by  Mary  O.  Palmer  and  another 
against  the  (Continental  Insurance  CV>mpany. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Frank  H.  Gould,  for  appellant,  Louttlt  A 
Middlecoff,  for  respondents. 

SMITH,  0.  The  suit  was  brought  on  s 
policy  of  insurance,  to  recover  for  loss  by 
fire  of  part  of  the  insured  property.  The 
Judgment  was  for  tue  plaintiffs.  The  appeal 
is  from  the  Judgment,  and  from  an  order  de- 
nying a  new  trial. 

The  policy  was  issued  June  7,  1897,  and 
purports  to  be  "In  consideration  of  twelve 
dollars  paid,  and  the  payment  of  install- 
ments, when  due,  as  follows:  Twelve  dol- 
lars on  the  first  day  of  June,  180S,  1S99, 1900, 
1901,"  etc.  The  actual  consideration  con- 
sisted of  two  notes  made  by  plaintiffs  to 
defendant  March  27,  1897,— one  for  $48,  pay- 
able in  installments  as  above  stated;  the 
other  for  $12.65,  payable  on  or  before  Octo- 
ber 1,  1897  ("being  first  payment  for  p<rficy 
of  insurance  based  upon  application  made 
this  day,"  etc.).  In  the  mortgage  occurs  the 
following  provision,  following  the  agreement 
for  Insurance:  "But  it  is  expressly  agreed 
that  this  company  shall  not  be  liable  for  any 
loss  or  damage  that  may  occur  to  the  prop- 
erty herein  mentioned  while  any  note  or  ob- 
ligation, or  part  thereof,  given  for  the  pre- 
mium, remains  past  due  and  unpaid."  And 
similar  provisions  are  contained  in  each  of 
the  notes.  The  note  for  the  "first  payment" 
was  overdue  and  unpaid  at  the  time  of  the 
fire,  which  occurred  October  11,  1897.  Pay- 
ment was  tendered  October  15th,  but  de- 
clined on  the  ground  that  the  loss  had  al- 
ready occurred. 

The  agreement  in  the  policy  that  the  com- 
pany should  not  be  liable  for  any  loss  occur- 
ring during  default  in  payment  of  any  note 
"given  for  the  premium"  in  Its  terms  ap- 
plies to  all  notes  coming  under  that  descrip- 
tion, Including  the  note  given  for  "first  pay- 
ment": nor  is  such  an  agreement  objection- 
able on  the  score  of  public  policy  or  other- 
wise. On  the  contrary,  agreements  of  this 
character  In  policies  of  Insurance  are  quite 
common,  and  have  been  sustained  In  many 
cases.  Joyce,  Ins.  {f  1209.  1204,  1205;  Insur- 
ance Co.  T.  Dorman,  125  Ind.  189,  25  N.  B. 
213;  Gorton  t.  Insurance  Co.,  39  Wis.  121; 
Jollffe  V.  Insurance  (3o.,  Id.  Ill;  Williams  t. 
Insurance  Ck>.,  19  Mich.  451;  Robinson  y.  In- 
surance Co.,  76  Mich.  641,  43  N.  W.  647; 
Wall  V.  Insurance  Co.,  36  N.  T.  157;  Curtin 
V.  Insurance  Co.,  78  Cal.  019,  21  Pac.  S70. 
The  only  case  cited  to  the  contrary  Is  that 
of  Insurance  Co.  v.  Wolf,  87  111.  355.  But 
the  decision  In  that  case  is  obviously  based 
upon  a  misapprehension  of  the  principle  in- 
voked to  sustain  It,  which,  as  stated  by  the 
court,  is  that,  "in  a  deed  for  conveyance  of 
lands  the  recital  of  payment  of  the  consider- 
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atlon  may  be  contradicted,  provided  it  is  not 
sought  by  such  evidence  to  impair  the  effect 
of  the  deed  as  a  conyeyance."  The  meaning 
of  this,  as  explained  ta  Kimball  y.  Walker, 
30  III.  511.  512,  cited  in  the  decision,  Is  that 
the  effect  of  a  deed  or  conveyance  operating 
under  the  statute  of  uses  cannot  be  destroy- 
ed by  proving  there  was  no  consideration. 
But  this  principle  could  have  no  application 
to  the  case  under  consideration,  where  It 
was  not  sought  to  Impair  the  effect  of  the 
policy  in  question,  but  to  establish  Its  real 
terms. 

It  is,  however,  contended  by  respondents 
that  a  different  rule  Is  established  by  the 
provision  of  section  258S  of  the  Civil  Oode, 
which  reads  as  follows:  "An  acknowledg- 
ment In  a  policy  of  the  receipt  of  premium 
is  conclusive  evidence  of  its  payment,  so 
far  as  to  make  the  policy  binding,  not- 
withstanding any  stipulation  therein  that  it 
shall  not  be  binding  until  the  premium  is 
actually  paid."  But  the  effect  of  this  pro- 
vision Is  simply  to  apply  to  policies  of  in- 
surance the  rule  applying  to  deeds  above 
referred  to,  and  thus  to  make  the  acknowl- 
edgment of  receipt  conclusive  so  far  as  to 
make  the  policy  binding.  Before  the  en- 
actment of  the  Code  the  point  was  disput- 
ed. In  some  cases  the  acknowledgment  of 
receipt  was  held  to  be  conclusive,  as,  e.  g.  in 
New  York  Oent.  Ins.  Oo.  v.  National  Pro- 
tection Ins.  Co.,  20  Barb.  468,  and  In  Goit 
y.  Same,  2S  Barb.  189,  cited  in  the  annotated 
edition  of  the  Code  and  in  Field's  Oode.  In 
others,  as,  e.  g.  in  Sheldon  v.  Insurance  Co., 
20  N.  Y.  460,  cited  in  same,  and  in  this  state 
in  the  case  of  Bergson  v.  Insurance  Co.,  38 
Cal.  541,  cited  in  Pamum  v.  Insurance  Co., 
88  Cal.  258,  23  Pac.  860,  the  contrary  was 
held.  Hence  In  the  case  last  cited,  in  con- 
Btmlng  this  section,  all  that  is  held  is  "that 
a  tender  of  the  payment  of  the  premium  In 
full,  within  the  term  of  the  credit  allowed, 
is  a  sufficient  compliance  with  the  condition 
of  payment  to  sustain  an  action  on  the  pol- 
icy"; and  similarly  in  Griffith  y.  Insurance 
Co.,  101  Cal.  686,  86  Pac.  113,  the  rule  Is 
said  to  be  that,  where  credit  Is  given  for 
the  premium,  "the  company  insuring  Is  lia- 
ble for  a  loss  which  may  occur  during  the 
period  of  credit"  The  reason  for  the  rule, 
and  for  its  limitation  as  given,  is  thus  ex- 
pressed in  the  former  case  (dttng  Van 
Schoick  v.  Insurance  Co.,  68  N.  Y.  440): 
"The  fact  that  the  insurer  delivered  to  the 
insured  the  written  contract  as  the  con- 
summated agreement  between  them,  and 
did  not  then  exact  present  payment  of  the 
premium  as  a  necessary  precedent  to  deliv- 
ery, was  too  plainly  In  contradiction  with 
the  condition  for  prepayment  for  it  to  be 
supposed  that  It  was  meant  by  the  Insurer 
or  supposed  by  either  party  to  make  that 
condition  a  potent  part  of  the  contract." 
To  hold  otherwise,  it  is  added,  "would  be 
[to  impute]  a  fraudulent  intent  to"  the  in- 
surer. Hence  the  section  of  the  Code  cited 
must  be  construed  as  applying  only  to  the 
61P.-60 


class  of  policies  described  in  it  (that  is  to 
say,  to  cases  where  there  is  "a  stipulation 
(in  the  policy]  that  it  shall  not  be  binding 
until  the  premium  is  actually  paid"),  and  as 
providing  that  In  such  cases  the  policy  can- 
not be  annulled  by  showing,  in  contradic- 
tion to  its  recitals  and  to  the  acts  of  the 
parties,  that  the  premium  was  in  fact  not 
paid.  Hence  the  section  does  not  provide 
generally  that  the  "acknowledgment  in  a 
policy  of  the  receipt  of  premium  is  conclu- 
sive evidence  of  its  payment,"  but  merely 
that  it  is  thus  conclusive  "so  far  as  to  make 
the  policy  binding."  Beyond  this,  as  in  the 
case  of  deeds,  the  receipt  Is  not  conclusive: 
nor  are  the  parties  precluded  from  showing 
that  the  consideration  was  other  than  as 
stated.  But  here  the  respondent  does  not 
question  the  validity  of  the  policy,  but  seeks 
to  enforce  its  provisions.  Nor  does  it  seek 
to  vary  the  written  Instrument  by  evidence 
aliunde,  but  relies  upon  the  express  terms 
of  the  policy  and  of  the  note,  which,  upon 
familiar  principles,  are  to  be  taken  together 
as  parts  of  one  transaction.  Civ.  Code,  | 
".642.  Nor  is  it  even  claimed  that  the  pre- 
mium was  not  paid,  but  simply  that  it  was 
paid  by  the  note  for  "first  payment;"  which 
was  accepted  as  payment  to  the  extent  and 
upon  the  terms  stipulated,  and  subject  to 
the  express  agreement  that  the  liability  of 
the  company  should  cease  pending  default. 
We  therefore  advise  that  the  Judgment  and 
order  denying  a  new  trial  be  reversed. 

We  concur:    COOPER,  C;    GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der denying  a  new  trial  are  reversed. 
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COUNTY  BANK  OF  SAN  LUIS  OBISPO  y. 

GOLDTBEE  et  al.    (L.  A.  615.) 

(Supreme  Court  of  California.    July  11,  1900.) 

MORTOAQBS  —  FORECLOSURE  —  COMPLAINT  — 
ATTORNEY'S  FEES  SECURED  BY  MORTGAOB— 
REAL  ESTATE— SALE  IN  PARCELS— PROTEC- 
TION OF  INTEREST  OR  EQUITY. 

1.  Under  (^v.  Oode,  S  29^,  providing  that  a 
transfer  of  property,  other  than  in  trust,  as  se- 
curity for  the  performance  of  another  act. 
shall  be  deemed  a  mortgage  except  in  case  of 
personal  property  accompanied  by  change  of 
possession,  where  a  complaint  on  a  note  and  to 
foreclose  a  mortgage  shows  the  execution  of 
the  note,  and  that  afterwards  defendants  con- 
veyed to  plaintitt  certain  real  estate  by  deeds 
containing  the  declaration  that  the  conveyance 
waa  intended  as  a  mortgage  to  secure  the  pay- 
ment of  the  note  in  suit,  the  complaint  is  suffi- 
cient to  withstand  a  demurrer  for  want  of 
facts. 

2.  Where  a  note  contains  an  agreement  to 
pay  attorney's  fees,  and  a  deed  was  executed 
to  secure  the  payment  of  the  note,  it  is  proper 
to  make  tlie  judgment  for  attorney's  fees  a  lien 
on  the  mortgaged  premises,  since  the  agree- 
ment for  attorney's  fees  constituted  a  part  of 
the  note. 

3.  Where  a  decree  in  foreclosure  of  a  mort- 
gage was  in  proper  form,  and  directed  the  sale 
of  real  estate  in  substantial  compliance  with 
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the  statute,  if  the  defendants  desited  the  piop- 
erty  sold  in  separate  parcels  they  should  nave 
made  application  therefor,  as  required  by  Code 
Civ.  Proc.  i  694. 

4.  Where  a  defendant  in  a  suit  to  foreclose 
a  mortgage  has  an  interest  in  the  land  not  cov- 
ered by  the  mortgage,  or  an  equity  he  desires 
protected,  he  should  present  the  matter  to  the 
court,  and,  on  failure  to  do  so,  cannot  com- 
plain of  the  decree. 

Commissioaers'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obis- 
po county. 

Suit  by  the  County  Bank  of  San  LulB  Obis- 
po against  N.  Uoldtree  and  others.  Judg- 
ment for  plaintift,  and  defendants  appeal. 
Affirmed. 


Uraves  &  Graves,  for  appellants. 
Spencer,  for  respondent. 


W.  H. 


GBAY,  C.  This  is  an  action  on  a  note 
and  to  foreclose  certain  grant  deeds  of  land 
given  by  way  of  mortgage  to  secure  the  pay- 
ment of  said  note.  Defendants  appeal  from 
the  Judgment. 

The  complaint  shows  that  defendants  Joint- 
ly executed  to  plaintiff  a  note  for  $33,119.58, 
and  thereafter,  as  security  for  the  payment 
of  the  same,  defendants  conveyed  to  plain- 
tUC,  by  deeds  of  grant,  certain  described 
real  estate;  "that  said  conveyance  of  said 
real  estate  by  defendants  to  plaintiff  is  and 
was  Intended  by  both  plaintiff  and  defend- 
ants as  a  mortgage  to  secure  the  payment  of 
said  promissory  note."  The  note  provides  for 
the  payment  of  2  per  cent,  on  the  sum  due 
as  attorney's  fees  in  case  suit  Is  brought  to 
collect  the  same.  The  answers  of  defend- 
ants consisted  solely  of  general  denials  of 
the  allegations  of  the  complaint.  At  the 
trial  the  defendants  admitted  that  each  and 
every  allegation  in  the  complaint  contained 
was  true.  In  the  decree  an  attorney's  fee, 
as  provided  in  the  note,  was  allowed,  and, 
with  the  other  amounts  found  to  be  due  to 
plaintiff,  was  made  a  lien  on  the  lands  de- 
scribed in  the  complaint.  The  decree  was  in 
the  usual  form,  and  directed  that  all  and 
.singular  the  mortgaged  premises,  or  so  mvdi 
thereof  as  might  be  sufHclent  to  raise  the 
amount  due  plaintiff,  together  with  costs  of 
suit,  and  expenses  of  sale,  and  which  may 
l)e  sold  separately  without  material  injury 
to  the  parties  interested,  be  sold  at  public 
auction  in  the  manner  prescribed  by  law.  A 
deficiency  Judgment  was  also  provided  for 
in  the  decree  in  the  usual  form. 

1.  A  conveyance  by  deed  of  grant  is  deem- 
ed to  be  a  mortgage  when  it  is  intended  as  a 
mortgage  to  secure  the  payment  of  a  prom- 
issory note  or  the  performance  of  any  other 
obligation.  Ihe  complaint  states  a  cause  of 
action  for  the  foreclosure  of  a  deed  given 
by  way  of  mortgage.  Civ.  Code,  §  2924.  The 
demurrer  was  properly  overruled. 

2.  The  attorney's  fee  was  properly  allow- 
lowed,  and  properly  made  a  lien  on  tlie 
mortgaged  premises.  A  copy  of  what  Is  call- 
ed in  the  complaint  a  "promissory  note"  Is 
<iet  out  therein,  and  it  appears  to  contain, 


in  addition  to  the  usual  terms  of  a  promis- 
sory note,  an  agreement  for  attorney's  fees 
In  case  suit  is  brought  Following  this  ia 
the  allegation  that  the  conveyance  of  tbe 
land  was  made  to  secure  the  payment  of  the 
"said  note."  This  term,  "said  note,"  as  used 
in  the  complaint,  evidently  includes  the  con- 
tract to  pay  attorney's  fees  previously  set 
out  as  a  part  of  the  note.  The  truth  of  this 
allegation  of  the  complaint  having  bem  ad- 
mitted on  the  trial.  It  follows  that  we  must 
treat  the  deeds  as  having  been  given  to  se- 
cure the  payment  of  an  attorney's  fee,  as 
well  as  the  principal  and  interest  of  the 
note.  It  was  proper,  therefore,  not  only  to 
give  plaintiff  Judgment  for  an  attorney's 
fee  as  provided,  but  also  to  make  such 
fee  a  lien  upon  the  mortgaged  premises. 
There  is  nothing  in  conflict  with  this  posi- 
tion In  Boob  T.  Hall,  107  CaL  160,  40  Pac 
117,  nor  in  tbe  case  therein  cited,  Clemeas 
y.  Luce,  101  Cal.  432,  35  Pac.  1032;  for  In 
the  former  case  no  agreement  for  an  attor- 
ney's fee  was  alleged,  and  in  the  latter 
(Clemens  v.  Luce)  the  terms  of  the  mort- 
gages confined  tliem  to  securities  for  tbe 
payment  of  the  principal  and  interest  of  the 
note,  it  nowhere  appearing  in  the  mortgages 
"that  they  were  given  as  security  for  the 
payment  of  any  attorney's  fee  whatever." 
In  the  cases  of  Bussell  t.  Findley,  122  Cat. 
478,  65  Pac.  143,  and  Irvine  v.  Perry,  119 
CaL  352,  61  Pac.  544,  949,  the  agreement  as 
to  attorney's  fees  provided  for  their  pay- 
ment only,  and  not  that  the  mortgage  should 
secure  them;  and  it  does  not  appear  that  the 
notes  in  those  cases  provided  for  tbe  pay- 
ment of  any  attorney's  fee.  In  the  case  at 
bar  'we  think  it  does  appear  from  the  com- 
plaint, and  the  admission  of  its  truth,  that 
the  conveyance  was  made  to  secure  the  at- 
torney's fee,  for  the  promise  to  pay  such 
fee  is  a  part  of  the  Instrument  secured. 

3.  The  decree.  In  directing  the  sale  of  the 
property,  substantially  follows  the  provi- 
sions of  section  726,  Code  Civ.  Proc,  and  Is 
in  proper  form.  If  tbe  defendants  desired 
the  property  sold  in  separate  parcels,  they 
should  have  proceeded  to  that  end  in  accord- 
ance with  section  694,  Id.  If  any  defendant 
had  any  Interest  in  any  of  the  lands  describ- 
ed in  the  complaint  that  was  not  covered  by 
the  mortgage,  or  if  he  had  any  equity  that 
he  desired  to  have  protected,  he  might  have 
presented  the  matter  to  the  trial  court  in  a 
proper  manner.  It  does  not  appear  that  he 
presented  any  such  matter  to  that  court  in 
any  manner,  and  he  cannot  now  be  heard  to 
complain. 

4.  Section  726,  Code  Civ.  Proc,  providing 
for  a  deficiency  Judgment,  is  not  in  conflict 
with  any  constitutional  provision,  but  is  a 
valid  law,  and  has  been  so  recognized  for 
upward  of  25  years.  Under  it,  the  court  was 
warranted  in  providing  for  the  entry  of  a 
deficiency  Judgment  Tbe  Judgment  should 
be  affirmed. 

We  concur;    CHLPMAN,  C;  COOPBB.  C 
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PBR  GUBIAM.  For  the  reaaona  given  in 
tiM  (oragolng  oplnloiu  the  Judgment  la  at- 
flnoMd. 


(129  CaL  1») 

STARR  T.  ERBUZBEiRGBR  et  aL    (Sac.  641.) 

(Supreme  Court  of  C&Ilfomla.     July  9,  1900.) 

MASTER  AND  SERVANT  —  NEOUOENCE  —  HID- 

DBN    DEFECT  —  KNOWLEDGE    OF    MASTER  — 

DUTY— RISK— ASSUMPTION   BY  SERVANT. 

Plaintiff,  an  employft  of  defendant,  was  en- 

gaeed  in  laying  a  4-inch  wall  in  front  of  an  old 

wall,  and  tying  the  two  together.    The  old  wall 

was  13  inches  thick,  up  to  14  feet  in  height, 

with  an  8-incb  fire  wall  and  gable  built  on  top 

ot  it;  and,  after  building  the  4-inch  wall  up  12 

feet,  defendant  ordered  plaintiff  and  others  to 

take  a  course  of  brick  from  the  old  wall,  when 

Elaintiff  inquired,  "Aren't  we  getting  pretty 
igh?"  and  defendant  replied,  "No;  that's  ail 
right;"  and,  in  consequence  of  removing  such 
course,  the  gable  wall  fell  on  plaintiff.  Plain- 
tiff had  worked  for  defendant  two  years  prior 
to  the  injury,  and  testified  that  he  did  not  know 
where  the  8-inch  wall  began.  BM,  that  plain- 
tiff was  not  guilty  of  contributory  negligence. 

CommlBslonerB'  dedalon.  Department  2. 
Appeal  from  superior  court,  Sacramento 
county. 

Action  by  Albert  H.  Starr  against  li. 
Kreuxberger  and  another.  From  a  Judgment 
in  favor  of  plaintlfT,  and  an  order  denying 
a  new  trial,  defendants  appeaL    Affirmed. 

HoU  &  Dunn,  for  appellants.  Henry  Starr, 
A.  P.  Catlin,  and  A.  L.  Sblnn,  for  respond- 
ent 

CHIPMAN,  O.  Action  by  an  employ^ 
against  his  employers  to  recover  damages 
for  a  personal  Injury  claimed  to  have  been 
sustained  through  their  negligence.  The  de- 
fendants claimed  that  the  Injury  was  the  re- 
sult of  plaintiff's  carelessness.  The  cause 
was  tried  by  the  court,  and  plaintiff  had 
Judgment  Defendants  moved  for  a  new 
trial,  and  the  appeal  is  from  the  order  deny- 
ing the  motion. 

Some  objections  are  made  to  the  findings, 
as  contradictory  and  argumentative,  but  the 
principal  question  argued  Is  that  the  findings 
are  not  supported  by  the  evidence.  The  In- 
Jury  resulted  from  the  falling  of  a  brick 
wall  on  which  plaintiff  was  working  as  a 
bricklayer.  The  findings  challenged  were: 
"Finding  8.  That  said  brick  wall  was  In  an 
unsafe  condition  for  the  work  for  which 
plaintur  was  employed  and  directed  to  per- 
form, and  which  defendants  knew,  but  of 
which  plaintiff  was  ignorant  That  while 
working,  and  through  and  by  the  negligence 
Of  the  defendants  in  employing  plaintiff  up- 
on said  work  and  directing  him  In  the  man- 
ner of  performing  the  same,  and  without 
fault  or  negligence  on  the  part  of  the  plain- 
tiff, the  said  wall  fell  upon  and  injured 
plaintiff,"  etc.  "Finding  4.  That  plaintiff  did 
not  have  a  better  opportunity  than  the  de- 
fendants of  seeing  and  knowing  the  condi- 
tion of  said  wall.  That  plaintiff  was  not 
guilty  of  carelessness  or  negligence  In  work- 


ing upon  said  wall."  Plaintiff  was  a  Jour- 
neyman bricklayer  of  SO  yean'  experience. 
Defendants  were  partners  and  contractors 
for  the  work  being  done;  Kreuzberger  being 
an  experienced  bricklayer  and  contractor, 
and  Uarvie  a  carpenter  and  contractor.  The 
work  was  being  done  on  a  small  brick  build- 
ing, part  of  the  premises  of  the  City  Brew- 
ery, In  Sacramento,  attached  to  the  east  side 
of  the  main  brewery  building.  It  was  a 
one-story  brick  stmcture,  with  a  brick  ga- 
ble front  The  Improvement  consisted  In 
raising  the  building  an  additional  story,  and 
adding  to  the  thickness  of  the  wall  by  build- 
ing a  new  4-lnch  wall  of  pressed  brick  from 
the  ground,  upon  and  against  the  entire 
front  The  roof  was  first  detached  from  the 
walls  of  the  building  and  raised  to  the  re- 
quired height  and  supported  there  free  from 
the  walls.  The  new  wall  was  to  be  tied 
or  fastened  to  the  old  wall  by  cutting  oat 
two  courses  of  brick  across  the  front  every 
two  feet  and  inserting  therein  what  were 
called  "headers,"  or  courses  of  brick  cross- 
wise of  the  main  wall,  so  as  to  connect  the 
main  with  the  new  wall,  and  thus  tie  them 
together.  These  grooves  were  cut  continu- 
ously across  both  buildings,  as  both  were 
undergoing  similar  changes.  We  have  to 
deal,  however,  with  the  smaller  building, 
and  shall  refer  only  to  It  The  walls  of  this 
building  were  originally  12  or  14  Inches  thick 
from  the  ground  up  to  the  bottom  of  the 
celling  Joists,  a  distance  12  or  14  feet.  From 
this  point  a  fire  wall  extended  upward  "sev- 
eral feet  above  the  bottom  of  the  ceiling 
Joists,"  and  was  8  or  9  inches  thick,  resting 
on  the  12-lnch  wall.  Upon  this  fire  wall 
was  the  front  gable  end,  of  the  same  thick- 
ness as  the  fire  wall.  Successive  grooves 
were  cut  and  no  question  is  made  that  this 
could  be  done  safely  in  the  13-inch  wail,  but 
the  last  groove  was  cut  about  2  Inches  below 
where  the  8-Inch  fire  wall  rested  on  the  IS- 
Inch  wall,  which  undermined  the  fire  wall 
or  gable  end,  and  It  fell  upon  and  Injured 
plaintiff  while  he  was  at  work.  Appellants 
say  In  their  brief:  "It  is  not  denied  that 
cutting  this  last  groove,  four  and  one-half 
Inches  deep,  into  the  thirteen-lnch  wall,  two 
Inches  below  the  point  where  the  nine-Inch 
wall  commenced,  caused  the  nine-Inch  gable 
wall  to  fall;  and  the  whole  question  Is 
whether  the  plaintiff  Is  free  from  negligence 
In  cutting  this  groove."  It  Is  conceded  by 
both  parties  that  there  was  no  danger  In  cut- 
ting the  grooves  In  the  13-Inch  wall,  and  all 
of  them  had  been  cut  by  direction  of  Kreuz- 
berger,  as  continuous  grooves;  1.  e.  from  end 
to  end,  without  leaving  any  sections  of  the 
bricks  in  the  grooves.  There  Is  evidence 
that  where  there  is  danger  from  the  upper 
portion  of  the  wall  giving  way  when  under- 
mined in  this  manner,  the  proper  and  safe 
course  to  pursue  is  to  leave  portions  of  the 
wall,  at  Intervals,  undisturbed;  but  In  the 
13-lnch  wall  this.  It  is  conceded,  was  not  nec- 
essary, and  no  such  precaution  was  taken. 
There  were  six  workmen  on  the  Job  and  all 
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were  on  tbe  scaffold  at  the  time  the  last 
groove  was  reached,  and  they  had  begun 
work  on  It  when  defendant  Kreuzberger  ap- 
peared. 

Plaintiff  testified  that  he  was  employed 
by  defendant  Kreuzberger,  and  was  work- 
ing under  his  direction,  as.  It  appears,  were 
the  other  workmen,  also.  At  the  time  of 
the  accident  they  were  working  on  a  scaf- 
fold 9  or  10  feet  high,  and  they  had  carried 
up  the  4-lnch  wall  about  12  feet.  Plaintiff 
was  working  at  the  east  end  of  this  wall  or 
corner  of  the  building,  and  on  his  left  were 
the  other  workmen  at  intervals  along  the 
scaffold.  The  top  of  the  brick  wall  at  the 
corner  was  so  high  above  the  scaffold  that 
plaintiff  could  not  reach  to  the  top.  He  tes- 
tified: "1  am  not  certain  how  high  that 
thlrteen-lnch  wall  extended  up.  There  was 
a  Are  wall  on  the  building.  I  did  not  know 
at  that  time  how  high  the  fire  wall  was. 
There  was  nothing  on  the  front  of  the 
building  where  I  was  working  to  indicate 
where  the  Are  wall  commenced.  Standing 
upon  that  platform  where  I  was  at  work, 
I  could  look  up  and  see  that  the  Are  wall 
was  an  eight-Inch  wall  at  the  top.  •  •  • 
At  the  time  we  were  cutting  the  slot,  just 
before  the  wall  fell,  we  had  built  up  the 
four-Inch  wall  to  where  the  course  of  stone 
was  put  on,  and  that  would  stop  our  work 
until  the  stone  masons  had  completed  theirs. 
Mr.  Kreuzberger  came  to  me  and  said  that 
he  did  not  see  how  we  were  going  to  con- 
tinue the  work  there;  that  the  stone  ma- 
sons were  In  the  way.  But  he  says,  'You 
oan  cut  a  slot  through  there  for  the  next 
header,  and  then  you  and  Corsaw  go  up 
to  the  Buffalo  Brewery.'  I  said,  'Where 
will  I  cut?'  He  turned  to  the  wall  and 
said,  'Well,  about  here,*  putting  his  finger 
on  the  wall.  I  looked  up  and  said,  'Aren't 
we  getting  pretty  high?'  And  he  said,  'No; 
that's  all  right'  Then  Corsaw,  standing  In- 
side of  me,  said:  'Well,  what's  the  matter 
with  cutting  under  the  header?'  That 
would  bring  it  two  courses  still  lower  than 
he  first  Indicated.  He  said:  'All  right.  Let 
It  go  at  that  And  have  them  all  cut  on 
the  same  line.'  He  left  then  and  went  to- 
wards Mr.  Day's  corner.  •  •  •  He  came 
back  and  finally  said,  ♦  •  *  'Just  cut 
that  slot  through,  and  you  and  Corsaw 
come  up  there,  and  the  other  boys  will 
have  to  knock  off.'  He  turned  then  and 
left  again.  We  went  to  work  and  cut 
where  he  told  us;  that  is,  under  the  head- 
•er."  He  then  describes  how  the  work  pro- 
ceeded, and  how  as  the  last  brick  was 
knocked  out  of  the  groove  the  wall  fell 
•over  on  them.  Plaintiff  was  given  a  very 
searching  cross-examination  as  to  what  he 
meant  when  he  said  to  Kreuzberger,  "Aren't 
we  getting  pretty  high?"— the  purpose  be- 
ing to  show  that  plaintiff  was  fully  warned 
-of  the  danger,  and  knew  as  well  as  his  em- 
ployer did  the  exact  conditions  under 
which  he  was  working.  He  testified:  "The 
reason  I  asked  him  that  question  was  to  be 


sure  that  we  were  not  cutting  too  high  in 
that  twelve-Inch  wall,  so  as  not  to  cut  Into 
the  eight-Inch  wall  and  through  that  wall. 
In  other  words,  I  wanted  to  be  sure  that 
we  were  not  cutting  too  high.  Q.  In  other 
words,  you  suspected  you  might  be  up 
where  you  might  be  cutting  Into  the  eight- 
Inch  wall?  A.  No,  sir;  If  I  had  had  the 
least  suspicion  of  It  I  would  not  have  cut 
there."  Plaintiff  was  further  pressed  upon 
this  point  and  testified:  "Q.  Now,  If  you 
wanted  to  be  certain,  you  had  not  been 
certain  before  that  had  you?  There  was  a 
doubt  In  your  mind?  A.  Well,  we  had  not 
cut  there.  No;  there  was  not  a  doubt  after 
he  had  given  me  the  order.  •  •  •  I  ask- 
ed the  question  to  be  certain,  and  that  is 
about  the  only  way  I  can  explain  that  I 
asked  that  question  In  order  to  be  certain 
that  we  were  all  right"  Further  cross-ex- 
amination developed  the  fact  that  plaintiff 
had,  two  years  before,  worked  on  the  build- 
ing and  helped  to  lay  the  gable  walL 
"From  the  fact,  then,  of  seeing  the  wall, 
and  from  having  constructed  that  wall,  you 
knew  exactly  how  it  was  constructed?  A. 
At  the  time  It  was  constructed;  yes.  Q. 
Knew  as  much  about  it  as  Mr.  Kreuzberger 
did?  A.  No,  sir;  I  don't  think  so,  because 
he  was  the  boss  there  and  lookea  after  the 
work.  He  would  look  at  it  more  particular- 
ly than  I  would."  He  was  asked  what  In- 
formation Kreuzberger  had  that  he  (plain- 
tiff) did  not  have,  and  answered:  "Why, 
he  was  the  contractor  there.  He  had  been 
up  there  and  figured.  He  must  have  been 
up  there  and  figured  on  the  work  that  he 
was  going  to  do."  Witness  Day,  one  of 
the  bricklayers  on  the  Job,  testified:  "It 
could  not  be  seen  from  the  outside,  where 
we  were  at  work  on  the  platform,  where 
the  eight-inch  wall  commenced.  Mr.  Kreuz- 
berger came  along  the  platform  and  point- 
ed out  the  place  to  cut  the  groove.  He  In- 
dicated the  course  of  bricks  to  be  removed, 
and  we  cut  out  the  course  which  he  indi- 
cated. After  the  wall  fell  I  examined  it. 
and  found  that  the  wall  broke  off  within 
one  or  two  courses  of  brick  from  the  point 
where  the  eight-inch  wall  Joined  the  twelve- 
inch  wall."  Hansen  and  Lynch,  two  other 
bricklayers  who  assisted  in  the  work,  testi- 
fied that  the  groove  was  cut  where  Kreuz- 
berger directed,  and  that  they  could  not  tell 
from  the  platform  where  the  8-Incb  wall 
Joined  the  12-inch  wall.  Oorsaw,  who 
worked  next  to  plaintiff,  testified  that  they 
could  not  tell  from  the  scaffold  where  the 
8-lnch  wall  commenced.  "We  would  have 
to  get  a  ladder  and  get  up  on  top  of  the 
wall,  and  measure  the  wall  on  the  Inside 
from  the  top  down  to  the  thlrteen-lnch 
wall,  where  the  eight-Inch  wall  commenced, 
to  ascertain  that  fact"  The  architect. 
Mayo,  testified:  "A  day  or  two  before  the 
gable  end  or  fire  wall  fell,  I  told  Lucas 
kreuzberger  [defendant]  that  that  wall 
must  be  taken  down.  He  knew  that  it  had 
to  come  down,  for  the  contract  and  specifl- 
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cations  required  tbat  eight-Inch  wall  to  b« 
taken  down."  Jackson,  a  laborer  on  the 
work,  testified  that  Krenzberger  was  on 
the  top  of  the  wall  several  times;  tbat  he 
(witness)  had  been  ordered  by  the  archi- 
tect to  take  the  gable  wall  down.  "I  was 
abont  to  commence  upon  it,  when  Mr. 
Krenzberger  came  along  and  ordered  me 
not  to  do  it  I  asked  Mr.  Kreuzberger  who 
was  boss  of  this  work,  and  he  said  he  was, 
but  he  must  humor  Mayo  a  little.  He  said 
he  would  save  money  by  not  taking  the 
wall  down."  There  is  nothing  in  the  evi- 
dence to  warrant  the  inference  that  the 
architect  ordered  the  wall  taken  down  be- 
cause of  any  fear  that  it  might  fall.  The 
slgnilicance  of  this  evidence  lies  in  its  tend- 
ency to  prove  that  Kreuzberger  knew  all 
about  the  wall,  and  In  tending  to  give  rise 
to  a  further  inference  that,  In  his  endeavor 
to  avoid  taking  the  wall  down,  he  was  not 
as  mindful  of  his  servants'  safety  as  it  was 
his  duty  to  be,  as  a  master,  or  as  he  other- 
wise would  have  been.  The  evidence  Is 
given  with  considerable  fullness  because  of 
defendants'  very  earnest  contention  that 
the  court  drew  erroneous  deductions  from 
it,  and  because  it  is  seriously  contended 
that  under  well-settled  rules  of  law  the  evi- 
dence shows  that  plaintiff  contributed  to 
his  injury  by  his  own  negUgfflice,  and  should 
not  recover. 

Appellants  cite  numerous  cases,  from 
which  they  deduce  the  following:  "The  doc- 
trine established  by  these  cases  is  that  an 
employe  engaged  upon  work  that  is  danger- 
ous, or  using  defective  appliances  or  ma- 
chinery, or  working  upon  dangerous  or  in- 
secure scaffolding,  cannot  recover  damages 
for  any  Injuries  received  through  such  de- 
fects, provided  he  knew  or  had  the  means  of 
knowing  the  dangerous  condition  of  such 
machinery  or  appliances;  nor  can  he  recov- 
er If  his  means  of  discovery  of  the  defects 
and  dangerous  condition  is  as  good  as  that  of 
his  employer."  In  the  case  of  Silveira  v. 
Iversen  (recently  decided  by  this  court;  opin- 
ion filed  March  24,  1900)  60  Pac.  687,  refer- 
ence was  made  to  Magee  v.  Railroad  C!o., 
78  Cal.  437,  21  Pac.  114,  where  the  rule  re- 
lied upon  by  appellants,  tbat  the  servant 
cannot  recover  if  his  knowledge  is  as  good 
as  that  of  his  master,  was  held  to  be  errone- 
ous. In  that  case  It  was  said:  "I'he  mas- 
ter has  no  right  to  assume  the  servant  will 
use  such  means  of  knowledge,  because  it  is 
not  part  of  the  duty  of  the  servant  to  in- 
quire Into  the  snfllclency  of  these  things. 
The  servant  has  a  right  to  rely  upon  the 
master's  inquiry,  because  it  is  the  master's 
duty  so  to  inquire,  and  the  servant  may 
justly  assume  that  all  these  things  are  fit 
and  suitable  for  the  use  which  he  Is  directed 
to  make  of  them."  Mr.  Justice  Temple,  in 
the  Silveira  Case,  said:  "The  employ^  is  not 
required  to  use  any  degree  of  care  or  dili- 
gence to  discover  defects.  He  will  be  held 
to  have  assumed  the  risk  only  when  he 
knew,  and  will  be  held  to  have  known  when 


the  defect  was  so  obvious  that  he  must  have 
known,  or  simply  refused  to  open  his  eyes 
and  see,  or  when  he  was  put  upon  inquhry 
by  some  discovery  or  suggestion  of  danger 
which  It  was  gross  carelessness  for  him  to 
neglect" 

It  is  strongly  urged  that  because  plain- 
tiff helped  to  construct  this  wall  two  years 
before,  he  must  be  held  to  have  known  all 
about  It  But  he  testified  tbat  he  did  not 
know  where  the  8-lnch  wall  joined  the  13- 
Inch  wall,  and  this  is  the  vital  fact  in  the 
case.  We  must  assume  that  defendants 
knew  this  fact,  and,  if  they  did  not  know 
It,  the  duty  was  cast  upon  them  to  know  it 
and  plaintiff  had  a  right  to  assume  that 
they  did  know  It  The  evidence  is  that  this 
fact  could  not  be  discovered  from  any  point 
where  the  men  were  working,  and  tbat  to 
have  ascertained  the  place  of  Junction  of  the 
main  wall  and  the  fire  or  gable  wall  would 
have  required  the  laborers  to  make  an  inves- 
tigation apart  from  their  duties,  and  which 
it  was  defendants'  duty  to  make,  and  which 
plaintiff  had  a  right  to  assume  that  defend- 
ants, as  contractors,  had  made.  When  plain- 
tiff remarked  to  Kreuzberger,  "Aren't  we 
getting  pretty  high?'  he,  no  doubt,  had  In 
his  mind  that  they  were  near  the  8-lnch  wall, 
and  perhaps  too  near  to  make  it  entirely 
safe  to  cut  the  groove  where  Kreuzberger 
indicated.  But,  when  he  was  assured  by 
his  employer  that  it  was  all  right  to  go 
ahead  where  he  pointed  out,  I  think  plaintiff 
was  exonerated  from  making  any  independ- 
ent investigation,  and  was  justified  In  as- 
suming that  there  was  no  danger,  and  that 
his  employer  knew  more  about  the  condition 
of  the  wall  than  he  did.  The  danger  was 
not  obvious.  It  depended  upon  a  fact  which 
plaintiff  did  not  know,  and  which  it  was 
his  employer's  duty  to  know,  and  we  think 
plaintiff  was  Justified  in  going  forward  in 
obedience  to  the  directions  given  htm.  See 
1  Bailey,  Pers.  Inj.  J  898  et  seq.,  where  the 
question  is  discussed,  and  the  cases  pro  and 
con  are  collected. 

We  do  not  think  the  findings  are  amena- 
ble to  the  objection  that  they  are  contradict- 
ory and  argumentative.  The  alleged  argu- 
mentative feature  is  in  respect  of  allegations 
found  in  the  answer  which  the  finding  nega- 
tives. One  finding  states  that  plaintiff  was 
Ignorant  of  the  unsafe  condition  of  the  wall, 
and  another  finding  states  that  he  did  not 
have  a  better  opportunity  than  defendants 
for  seeing  and  knowing  Its  condition.  De- 
fendants' point  is  that,  because  the  finding 
was  that  plaintiff  had  no  better  opportuni- 
ty, It  in  effect  found  that  he  had  "as  good  an 
opportunity  as  defendants  of  seeing  and 
knowing"  the  danger.  We  fail  to  see  any 
necessary  contradiction  in  the  findings.  It 
is  advised  that  the  order  be  atllrmed. 

We  concur:    GRAY,  0.;   COOPER,  O. 

PBR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  la  affirmed. 
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JARMAN  T.  BBA.    (&  F.  2,004.) 

(Sopreme  Court  of  California.    July  10,  1900.) 

APPEAL  —  UNDERTAKING  —  BUFFICIBNCY— 

MOTION  TO  DISltISS— RECORD— COURT 

•WllA.  NOT  BXAMINB. 

1.  Where  appellant's  uodertakiDg  was  not 
conditioned  for  payment  in  case  of  a  dismissal 
of  the  appeal,  but  was  otherwise  sufficient,  and 
he  filed  an  unobjectionable  undertaking  before 
the  hearing  of  a  motion  to  dismiss  the  appeal 
for  lack  of  an  undertaking,  the  first  undertak- 
ing is  not  so  deficient  as  to  be  Toid,  bat  is  in- 
suflScient  within  Code  Civ.  Free.  |  954,  proTid- 
ing  that  an  appeal  shall  not  be  dismissed  for 
insufficiency  of  the  undertaking  if  a  sutUcient 
undertaking  be  filed  in  the  supreme  court  be- 
fore the  hearing  of  the  motion. 

2.  A  motion  to  dismiss  an  appeal  on  grounds 
relating  to  the  form  and  sufficiency  of  the  speci- 
fications of  error  will  be  denied,  since  the  court 
will  not  examine  the  record  on  such  motion. 

In  bank.  Appeal  from  superior  court.  Saa- 
ta  Clara  county. 

Motion  to  dlsmlBS  appeal  for  tbe  lack  of 
an  undertakins.    Denied. 

H.  V.  Morehouse,  F.  J.  Hambly,  D.  W. 
Borchard,  B.  M.  Rea,  and  D.  W.  Herrlngton, 
tor  appellant  D.  M.  Delmas,  Edwin  A.  Wil- 
cox, and  A.  B.  Jarman,  for  respondent. 

HARRISON,  J.  The  respondent  has  moT- 
ed  to  dismiss  the  appeal  herein  upon  tbe 
ground  that  the  undertaking  on  appeal  pro- 
Tldea  only  that  the  a{>pellant8  will  pay  all 
damages  and  costs  which  may  be  awarded 
against  them  on  the  appeal,  and  does  not 
contain  the  clause  "or  on  a  dismissal  there- 
of," which  Is  required  by  section  941,  Code 
Civ.  Froc.  Before  the  hearing  upon  the 
motion  the  appellant  presented  a  good  and 
sufficient  undertaking,  which  was  approved 
by  the  chief  justice,  and  filed  with  the  clerk 
of  this  court,  and  contends  that  for  that  rea- 
son the  motion  should  be  denied.  Although 
the  right  of  appeal  is  to  be  hberally  con- 
strued, yet  the  party  who  haa  recovered  a 
Judgment  against  another  ought  not  to  be 
subjected  to  furtho:  cost  In  sustaining  such 
Judgment  If  It  was  properly  rendered,  or  to 
delay  in  Its  enforcement;  and  for  the  pur- 
pose of  Indemnifying  blm  In  these  respects 
an  undertaking  on  appeal  is  provided  for  by 
statute.  Section  940,  Code  Clv.  Proc.,  de- 
clares that  "the  api>eal  is  ineffectual  for  any 
purpose''  unless  an  undertaking,  "as  here- 
inafter provided,"  is  filed  within  five  days 
after  service  of  tbe  notice  of  appeal.  The 
character  and  terms  of  tbe  undertaking  are 
given  In  section  941,  and  section  954  pro- 
vides: "No  appeal  can  be  dismissed  for  In- 
sufficiency of  the  undertaking  thereon  If  a 
good  and  sufficient  undertaking,  approved 
by  a  Justice  of  the  supreme  court,  be  filed  In 
the  supreme  court  before  the  hearing  upon 
motion  to  dismiss  the  appeal."  The  respond- 
ent Is  In  all  cases  entlUed  to  such  an  under- 
taking as  is  prescribed  In  section  941,  and  If 
the  appellant,  after  notice  of  a  motion  to 
dismiss  hia  appeal  for  want  of  such  under- 
taking, fails  to  present  a  sufficient  imdertak- 
Ing  before  the  hearing  of  the  motion,  hla  a{^ 


peal  will  be  dismissed,  even  thoagb  tiw  d» 
feet  be  merely  "Insufficiency."  In  m  Fay's 
Estate,  120  Cat  457,  58  Pac.  966,  Tbe  above 
provision  of  section  954  contemplates  that, 
although  an  undertaking  has  been  filed.  It 
may  be  of  such  a  character  or  in  such  a 
form  as  not  to  fully  Indemnify  the  respond- 
ent against  the  costs  and  damages  which 
he  may  sustain  by  reason  of  the  appeaL 
The  use  of  the  phrase  "insufficiency  of  tha 
undertaking"  indicates  a  distinction  between 
«tn  undertaking  which  does  not  fully  com- 
ply with  all  the  terms  of  section  941  and  tha 
entire  absence  of  an  undertaking.  An  un- 
dertaking may  be  filed  which  is  so  defective 
aa  not  to  constitute  any  obligation  upon  the 
sureties  therein,  and  which  Is  In  reality  no 
undertaking  at  all.  In  such  a  case  there  la 
more  than  mere  "insufficiency."  There  la  an 
entire  want  of  Indemnity  to  tbe  respondent, 
and  section  954  has  no  application.  In  Asso- 
ciates V.  Wllkins,  71  Cat  626,  12  Pac.  410^ 
there  were  appeals  from  two  separate  or- 
ders, and  a  single  undertaking,  which  did 
not  distinctiy  refer  to  either  appeal.  It  was 
held  that  It  was  so  ambiguous  that  It  must 
be  regarded  as  if  none  had  been  filed,  and 
that  to  permit  a  new  undertaking  to  be  filed 
under  section  954  would  be  in  effect  to  per- 
mit a  new  appeal  to  be  perfected  after  the 
time  fixed  by  law.  The  same  ruling  was 
made  In  Ditch  Co.  v.  Bachtold.  108  CaL  111. 
41  Pac.  813;  In  re  Heydenfeldt's  Estate,  110 
Cal.  346,  51  Pac.  543.  In  Clarke  v.  Mohr. 
125  Cal.  540,  58  Pac.  176.  the  undertaking 
was  executed  before  the  order  denying  a 
new  trial  had  been  made,  and  for  this  rear 
son  it  was  held  that  there  was  no  nmsidera- 
tion  for  the  undertaking.  Bee,  also,  Society 
V.  Freese  (Cal.)  58  Pac.  769;  Stackpole  t. 
Herman,  126  CaL  465,  68  Pac.  985.  On  the 
other  hand,  the  undertaking  may  be  defect- 
ive In  the  form  in  which  it  is  framed,  and 
yet  sufficiently  Indicative  of  an  intent  to 
comply  with  the  terms  of  the  statute  to  be 
binding  upon  the  sureties;  or  it  may  be  de- 
fective in  that  It  indemnifies  the  respondent 
against  only  a  porti<»  of  the  costs  and  dam- 
ages that  may  be  awarded  him.  There  la  In 
such  cases  a  mere  "Insufficiency,"  which,  un- 
der section  954,  may  be  remedied  by  the  fil- 
ing of  a  sufficient  undertaking.  In  Spreckehi 
V.  Spreckels,  114  CaL  60,  46  Pac.  1022,  there 
were  two  appeals,  one  from  the  Judgment 
and  the  other  from  an  order,  which  were 
properly  recited  In  the  undertaking,  and  the 
sureties  stipulated  that  the  appellants  would 
pay  all  costs  and  damages  which  might  be 
awarded  against  them  "on  the  appeals  or 
either  of  them,  or  on  the  dismissal  thereof 
or  of  either  of  them."  It  was  held  to  be  a 
sufficient  compliance  with  the  statute,  al- 
though the  penal  sum  of  the  undertaking 
was  $600  In  gross.  Instead  of  $300  for  each 
of  the  appeals.  In  Association  v.  Broad 
(Cal.)  61  Pac.  868,  the  body  of  the  undertak- 
ing was  sufficient  In  form,  but  Its  execution 
by  one  of  the  sureties  was  InformaL  The 
undertaking  was  held  to  he  mereljr  Insoffi- 
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.dent,  and  a  new  one  was  pecjultted  to  be 
died.  It  cannot  be  said  in  tlie  present  case 
that  tliere  la  an  entire  want  of  the  under- 
taking provided  by  section  941.  The  sure- 
ties uudertalte  tliat  tlie  appeliant  "will  pay 
all  damages  and  costs  whicli  may  be  award- 
ed against  him  on  the  appeal."  The  omis- 
sion of  a  similar  provision  in  case  of  a  dis- 
missal of  the  appeal  does  not  defeat  or  im- 
pair the  undertaking  in  case  there  should  be 
an  affirmance  of  the  Judgment.  The  under- 
taldng  is  merely  defective  in  failing  to  pro- 
vide for  indemnifying  the  respondent  in  case 
the  appeal  should  be  dismissed.  This  must 
be  lield  to  be  only  an  "insufficiency,"  which 
may  be  remedied  by  the  filing  of  another  un- 
dertaking. The  ground  for  the  dismissal  set 
forth  in  the  notice  of  motion  that  the  tran- 
script does  not  contain  any  specifications  of 
the  errors  of  law,  or  the  particulars  in  which 
the  evidence  is  insufficient  to  support  the 
verdict,  relates  to  the  form  and  sufficiency 
of  the  specifications,  and  cannot  be  consider- 
ed upon  a  motion  to  dismiss  the  appeal.  An 
appeal  cannot  be  dismissed  when  the  record 
In  the  transcript  must  be  examined  for  the 
purpose  of  ascertaining  the  sufficiency  of 
the  grounds  urged  in  support  of  the  motion. 
See  Howell  v.  Uowell,  101  Cal.  115,  35  Pac 
443;  Bandall  v.  Duff,  105  Cal.  271,  38  Pac. 
739;  Gregory  v.  Diggs,  108  Cal.  123,  41  Pac 
34.  The  motion  to  dismiss  the  appeal  is  de- 
nied, and  the  undertaking  filed  herein  June 
29.  1000,  will  stand  as  the  undertaking  on 
this  appeal. 

We  concur:    BEATTY,  C.  J.;  HEXSHAW, 
J.;  McPARLAND.  J.;  VAN  DYKE,  J. 


m  Cal.  637;  «  Cal.  Unrep.  458 

BASSETT  et  al.  v.  F.A.IRCHILD  et  al.    (S.  T. 

L.TOC.) 

(Supreme  Court  of  Califoraia.     July  2,  1900.) 

APPE.*L  —  EHROU  —  WAIVER  —  DISCUSSION  IN 
BRIEF— COKI'OHATIONS  — OFFICERS  —  RIGHT 
TO  COMPENSATION— ItATIFICATIOM  OF  ACTS 
OF  OKFICKRS  — STOCKHOLDERS'  MEETING  — 
QUORU.M— BOARD  OF  DIRECTORS— RESOLU- 
TION. 

1.  An  assignment  of  error  not  discussed  in 
appellant's  brief  will  not  be  reviewed. 

2.  Where  a  director  of  a  corporution  per- 
formed services  ns  its  manager  not  pertaining 
to  his  dtitles  as  director,  he  is  entitied  to  re- 
cover what  such  services  were  reasonably 
worth,  though  no  rate  of  compensation  was 
fixed  by  the  board  of  directors  iu  advance  of 
the  performance  of  the  services. 

3.  Where  a  director  rendered  services  for  the 
corp<>ration  as  manager,  which  were  outside 
of  his  duties  as  director,  for  which  he  received 
payment  without  the  authority  from  the  board, 
such  payment  might  be  properly  ratified  there- 
after; and  the  directors  cannot  be  h^d  liable 
therefor,  as  for  a  wrongful  expenditure  of 
funds. 

4.  Under  Civ.  Code.  %  308,  declaring  that  a 
majority  of  the  directors  of  a  corporation  form 
a  quorum,  the  passage  of  a  resolution  ratily- 
ing  payment  of  compensation  to  one  of  their 
menilicis  for  services  outside  his  duties  ns  a 
director  was  not  invniidntcd  by  the  fact  that 
such  director  was  present  when  the  vote  was 
taken,  though  his  presence  was  necessary  to 


voiistitate  a'^uomm,  -vfbite  <he.«eidlotitm  was 
passed  without  his  vote, 

5.  Stockholders  of  a  corporation  may  ratify 
the  action  of  the  board  of  directors  In  ratifying 
a  payment  to  a  director  for  services  outside  his 
duties  as  a  director,  and  the  fact  that  such  di- 
ix'<'tor  was  present  at  the  stockholders'  meet- 
ing at  which  action  thereon  was  taken  did  not 
invalidate  it;  a  majority  of  the  stockholders, 
independent  of  such  interested  stockholder,  hav- 
ing voted  in  favor  of  the  resolution. 

0.  The  fact  that  such  ratification  was  a  rati- 
fication of  all  the  acts  of  the  directors  since 
the  preceding  stockholders'  meeting  could  not 
be  urged  against  its  validity  as  a  ratification 
of  such  payment,  where  the  objection  was  made 
to  the  adoption  of  the  resolution  at  the  meeting 
on  the  ground  that  it  would  cover  such  specific 
payment,  since  that  phase  of  the  question  was 
thereby  distinctly  presented  and  voted  on  by 
the  stockholders. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  A.  C.  Bassett  and  another 
against  J.  A.  Falrchlld  and  others.  From  a 
judgment  In  favor  of  plaintiffs,  and  from  an 
order  denying  their  motion  for  a  new  trial, 
defendants  appeal.    Reversed. 

Frank  Shay,  C.  H.  Wilson,  and  E.  W.  Mc- 
Kinstry,  for  appellants.  Gunnison,  Booth  & 
Bartnett,  for  respondents. 

McFARLAND,  J.  It  is  averred  In  the  com- 
plaint that  each  of  the  plaintiffs  is  the  own- 
er of  at  least  five  shares  of  the  capital  stock 
of  the  corporation  defendant,  the  Bitumra 
Consolidated  Mining  Company,  the  capital 
stock  being  $.300,000,  divided  into  shares  of 
$100  each,  and  that  this  action  is  brought  on 
behalf  of  themselves  and  other  stockholders. 
It  Is  also  averred  that,  during  the  times  when 
the  alleged  wrongs  were  committed,  defend- 
ants Falrchlld,  Ferine,  Walrath,  and  Miles 
were  directors  of  the  corporation  defendant; 
the  whole  number  of  directors  being  six, 
and  the  other  two  being  plaintiff  Bassett  and 
one  Swift  It  Is  further  averred  that  said 
defendants,  being  a  majority  of^he  board  of 
directors,  improperly  expended  certain  mon- 
eys of  the  corporation,  and  the  purpose  of 
the  action  is  to  recover  from  them  the 
amount  of  money  alleged  to  have  been  thus 
expended.  The  court  rendered  Judgment 
against  Falrchlld,  Ferine,  and  Walrath  for 
$10,729.90,  which  sum  consists  of  $8.(>6.'>.S0 
found  to  have  been  improperly  expended, 
and  legal  Interest  thereon  for  several  years, 
and  against  defendant  Siiles  for  $7,129.90  for 
money,  and  Interest  thereon,  found  to  have 
been  improperly  expended  by  the  directors 
by  acts  In  which  he  participated.  From  the 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  trial  the  defendants  ap- 
peal. 

The  court  found  the  appellants  liable  for 
$1,888.05  paid  out  by  them  as  expense!  in- 
curred in  defending  a  certain  action  brought 
iu  the  superior  court  by  the  San  Luis  ]&itu- 
minous  Rock  Company  against  the  defendant 
cori>oration  herein  and  certain  others  of  the 
Individual  defendants  herein.  The  ground 
of  this  fipding  ia  that,  owing  to  the  nature 
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of  that  action,  the  defendants  therein  other 
than  the  corporation  Bhonld  have  borne  the 
expenses  of  the  litigation;  and,  as  this  find- 
ing Is  not  dlscassed  in  appellants'  brief,  it 
may  be  dismissed  without  further  notice. 

The  chief  item  of  appellants'  liability  al- 
lowed by  the  court  which  is  contested  by  ap- 
pellants Is  $6,475  paid  defendant  Falrchlld 
for  services  as  general  manager  of  the  cor- 
poration defendant  before  his  compensation 
therefor  had  been  fixed,  which  sum,  with 
Interest  thereon,  makes  up  the  main  amount 
of  the  Judgment  The  record  shows  that 
after  the  case  had  been  submitted  to  the 
trial  court  that  court  made  an  order,  on  Au- 
gust 29,  1806,  that  judgment  be  entered  for 
plaintiffs  for  $1,888.05  alone.  In  a  written 
opinion  attached  to  one  of  appellants'  briefs, 
the  learned  Judge  of  the  lower  court  gives 
his  reasons,  which  we  think  are  exceeding- 
ly cogent,  for  not  allowing  Judgment  for  the 
$6,47?  paid  to  Falrchlld.  But  afterwards 
the  court  made  findings  and  ordered  Judg- 
ment for  the  $6,475  and  interest.  In  addition 
to  the  said  $1,888.05,  and,  under  an  amend- 
ment to  the  complaint,  gave  Judgment,  also, 
for  an  additional  $332.25,  which  will  be  re- 
ferred to  hereafter,  and  ordered  that  $2,000 
be  allowed  plaintiffs  as  a  counsel  fee,  to  be 
paid  out  of  the  Judgment  by  a  receiver  who 
was  appointed  to  collect  the  same.  There 
is  no  averment,  or  proof,  or  finding  of  any 
fraud  committed  by  appellants,  but  the  the- 
ory of  the  complaint  seems  to  be  that  in  au- 
thorizing the  payment  of  the  said  money  to 
Falrchlld  the  appellants  acted  with  gross 
negligence.  The  appellants  admit  the  pay- 
ment of  this  money,  and  Justify  it  The 
findings  seem  to  follow  the  theory  of  the 
complaint;  but  so  far  as  they  may  be  con- 
strued to  find  that  appellants  were  guilty  of 
SQCh  negligence  as  would  render  them  liable 
on  the  ground  of  negligence  alone,  or  that 
they  willfully  Intended  to  injure  the  corpora- 
tion for  their  own  personal  gain,  they  are 
not  supported  by  evidence.  However,  the 
findings  on  these  points  need  not  be  closely 
scrutinized,  for  the  order  denying  the  mo- 
tion for  a  new  trial  contains  this  language: 
"There  Is  no  evidence  in  this  case  that  either 
of  the  defendants  Perlne,  Walrath,  or  Miles 
acted  tor  their  own  private  gains.  If  any 
finding  bears  that  construction,  I  regret  it 
and.  If  it  were  necessary  to  support  the  Jiidg- 
ment,  I  would  grant  a  new  trial.  Neither, 
under  my  views  of  the  law.  Is  the  finding 
as  to  negligence  material.  Perlne,  Walrath, 
and  Miles  are  held  liable  upon  the  ground 
that  they  voted  money  of  the  corporation  to 
Falrchlld  without  authority  of  law.  If  It  be 
assumed  that  the  corx>oratlon  was  Indebted 
to  Falrchlld  for  past  services,  none  of  the 
defendants  are  liable  for  the  money  paid  to 
him.  *  *  *  Upon  the  main  question, 
whether  Falrchlld  had  any  legal  claim  for 
compensation  before  his  salary  was  fixed 
by  the  board,  I  see  no  reason  to  change  the 
views  expressed  by  me  In  deciding  the  case." 
It  is  apparent,  therefore,  that  the  judgment 


was  baaed  on  tbe  principle  that  the  pay- 
ment of  the  money  to  Falrchlld  was  onlaw- 
fol  because  It  was  paid  before  his  salary 
as  general  manager  had  been  fixed,  and  that 
as  will  be  seen  hereafter,  it  was  so  entirely 
illegal  and  ultra  vires  that  it  could  not  be 
ratified  or  made  valid  by  any  subsequent 
act  of  either  the  directors  or  the  stockhold- 
ers. We  do  not  think  that  the  Judgment 
con  be  affirmed  on  that  principle,  under  the 
facts  of  this  case. 

The  corporation  defendant  was  organized 
in  September,  1801.  Its  main  purpose  was 
to  control  the  mining  and  marketing  of  bi- 
tnminons  rock  to  be  taken  from  several  dif- 
ferent mines  or  deposits  of  bitumen.  It 
appears  that  these  several  mines  were  main- 
ly owned  by  the  persons  who  formed  the 
corporation  defendant  and  became  its  stock- 
holders and  directors.  The  corporation  took 
leases  from  the  owners  of  these  several 
mines,  by  the  terms  of  which  It  was  to  give 
them  a  royalty  of  one  dollar  a  ton  for  ev- 
ery ton  of  bitumen  taken  from  the  mines. 
It  seems  quite  apparent  that  the  main  profit 
whicn  the  organizers  of  the  corporation  ex- 
pected to  receive  was  to  come  through  the 
royalty  of  one  dollar  per  ton  to  be  paid  for 
the  rock  taken  from  the  mines  which  they 
owned;  and,  in  this  connection,  we  think 
that  the  court  erred  In  sustaining  an  objec- 
tion to  the  question  asked  Falrchlld  on  the 
witness  stand,  whether  at  the  time  of  the 
organization  of  the  coi-poratlon  "it  was  de- 
signed. Intended,  or  expected  by  the  direct- 
ors of  the  Bitumen  Oonsolidated  that,  out- 
side of  the  royalties,  there  would  be  large 
earnings  or  dividends."  Immediately  after 
the  organization  of  the  corporation,  and  in 
September,  1891,  Falrchlld  was  duly  elected 
vice  president  and  general  manager,  and 
remained  such  during  the  time  mentioned  in 
the  complaint.  He  Immediately  commenced 
to  perform  his  duties  as  general  manager, 
which  duties  were  numerous  and  onerous, 
and  occupied  almost  his  entire  time.  The 
various  kinds  of  work  which  he  did  as  man- 
ager fully  appear  In  the  evidence,  and  need 
not  be  here  given  in  detail.  It  Is  sufficient 
to  say  that  his  work  included  direction  and 
supervision  of  the  mining  operations  in  the 
various  leased  mines;  the  supplies  required; 
contracting  for  hauling  rock  from  mines  to 
cars;  purchasing  sacks  for  the  rock;  at- 
tending to  shipping  receipts  and  collecting 
moneys;  securing  transportation  facilities; 
chartering  vessels  for  shipping  rock  to  points 
on  the  Northern  Pacific  Coast;  seeing  that 
cars  which  came  to  San  Francisco  were 
properly  loaded,  and  delivered  in  proper 
shape  to  purchasers;  looking  after  office 
management;  and  attending  to  all  "business 
of  the  corporation  which  come  along  from 
day  to  day."  Before  his  employment  he  had 
visited  points  as  far  north  as  Vancouver, 
British  Columbia,  in  the  interest  of  the  nse 
and  sale  of  bituminous  rock,  and  had  be- 
come acquainted  with  public  officials  and 
Others  havinj;  control  of  street  paving,  and 
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was  thas  enabled  to  procure  contracta  with 
them  for  sale  of  the  rock  of  the  corpora- 
tion. There  Is  no  doubt  that  his  services 
were  highly  valnable,  and  the  evidence 
abundantly  shows  that  they  were  worth 
what  he  received,  and  there  Is  no  doubt 
that  they  were  of  such  a  character  as  to 
preclude  any  reasonable  supposition  that 
they  were  to  be  gratuitous.  But  there  was 
no  resolution  of  the  board  of  directors  and 
no  express  contract  determining  what  com- 
pensation he  should  have  for  his  services 
as  manager  prior  to  November  9,  1802,  and 
for  this  reason  it  is  contended  by  respond- 
ents that  he  cannot  legally  have  any  com- 
pensation prior  to  that  date.  Falrchild  ex- 
pected to  receive  compensation  for  bis  work 
as  manager,  the  amount  to  depend  some- 
what upon  the  volume  of  business  that 
would  be  developed;  and  the  testimony  of 
Walrath,  president,  and  Ferine,  treasurer, 
of  the  corporation,  shows  that  It  was  not 
expected  by  them  or  the  other  directors  that 
he  was  to  work  gratuitously.  Moreover, 
his  work  as  manager  was  done  with  the 
knowledge  of  the  directors,  but  there  was 
no  formal  action  taken  on  the  subject  un- 
til November  9,  1892.  Some  time  before 
that  date  the  president  paid  Falrchild,  on 
account  of  his  services,  out  of  the  money 
of  the  corporation,  $3,000;  and  on  Novem- 
ber 9,  1S02,  the  board  of  directors  passed 
a  resolution  which,  after  reciting  that  Fair- 
child  had  been  in  the  employ  of  the  cor- 
poration since  Its  organization,  "as  manag- 
ing agent  and  manager,"  and  had  been  paid 
by  the  president  $3,600  for  his  services,  de- 
clared that  "the  act  of  said  president  In 
advancing  and  paying  said  J.  A.  Falrchild 
said  sum  of  thIrty-sIx  hundred  dollars  on 
account  of  his  services  be,  and  the  same  is 
hereby,  approved,  ratified,  and  confirmed." 
There  were  present  at  this  meeting  four  di- 
rectors, who  constituted  a  quorum;  Fair- 
child  was  one  of  the  four,  but  he  did  not 
vote  on  the  resolution,  which  was  passed 
by  the  votes  of  the  other  three.  At  this 
same  meeting  a  resolution  was  passed  re- 
citing that  Falrchild  had  been  elected  gen- 
eral manager  In  September,  1891,  and  had 
ever  since  been  acting  as  such,  without  hav- 
ing his  salary  fixed,  and  declaring  that  his 
salary  "be,  and  the  same  is  hereby,  fixed 
at  the  monthly  sum  of  two  hundred  dollars 
per  month  from  November  1,  1801,  to  April 
1,  1892,  and  that  thereafter  he  should  re- 
ceive a  salary  of  seven  hundred  and  fifty 
dollars  per  month,  which  should  remain  the 
same  until  changed  by  the  board  of  direct- 
ors." On  the  10th  day  of  January,  1893, 
there  was  a  general  meeting  of  the  stock- 
holders. At  this  meeting  there  were  pres- 
ent stockholders  representing  2,510  shares 
of  the  capital  stock,  of  3,000  shares;  and 
by  a  resolution  adopted  by  a  majority  of 
the  shares,  exclusive  of  those  represented 
by  Falrchild,  it  was  resolved  "that  all  the 
acts  of  the  board  of  directors  and  officers  of 


this  company  for  the  past  year  be  approved 
and  ratified." 

The  by-laws  provide  that  "the  compensa- 
tion and  terms  of  office  of  all  officers  of  the 
corporation  (other  than  directors)  shall  be 
fixed  and  determined  by  the  board  of  direct- 
ors." This  language  does  not,  on  its  face, 
mean  that  the  compensation  must  be  ex- 
pressly and  definitely  agreed  upon  and  set- 
tled before  performance  of  the  services;  but 
respondents  contend  that  under  the  general 
law,  established  by  Judicial  decisions,  there 
can  be  no  lawful  allowance  to  an  officer  of  a 
corporation  for  services,  no  matter  what 
their  character  and  value,  where  the  amount 
of  the  compensation  had  not  been  fixed  prior 
to  the  rendition  of  the  services.  Many  au- 
thorities on  this  subject  have  been  cited  on 
both  sides,  and  they  are,  to  some  extent, 
conflicting.  Most  of  those  cited  by  respond- 
ents merely  declare  the  rule  that  a  "direct- 
or," as  such,  without  some  previous  under- 
standing, is  not  entitled  to  pay  for  services 
which  are  within  the  ordinary  duties  to  be 
expected  of  him  as  director,  although  some 
of  them,  no  doubt,  apply  the  rule  to  other 
officers  or  agents  who  are  also  directors;  but 
as  to  the  last  proposition  the  weight  of  au- 
thority and  reason  is  the  other  way.  As  a 
general  rule,  when  one  person  performs  val- 
uable services  for  another,  whether  the  oth- 
er be  a  corporation  or  a  natural  person,  the 
law  raises  an  implied  promise  to  pay  a  rea- 
sonable compensation  for  the  services,  unless 
they  are  performed  under  circumstances 
which  show  an  understanding  that  they 
were  to  be  gratuitous.  It  frequently  hap- 
pens that  one  natural  person  performs  valu- 
able services  for  another  natural  person,  for 
which  the  former  cannot  recover  because 
circumstances  show  that  they  were  rendered 
without  any  expectation  of  compensation. 
Now,  it  has  been  held  that  directors  of  cor- 
porations cannot,  without  previous  express 
contract,  receive  compensation  for  such  or- 
dinary services  as  are  usually  rendered  by 
directors  without  pay;  for  the  common  un- 
derstanding, as  declared  by  Judicial  deci- 
sions, is  that  such  services  are  presumed  to 
be  rendered  gratuitously.  But  that  presump- 
tion does  not  apply  to  those  onerous  services 
performed  by  officers  and  agents  of  a  cor- 
poration, though  they  be  also  directors,  for 
which  compensation  is  usually  demanded 
and  allowed,  and  which  could  not  reasonably 
be  expected  to  be  performed  for  nothing. 
The  correct  rule  is  stated  by  the  United 
States  supreme  court  in  Construction  Ck>.  v. 
Fitzgerald,  137  U.  8.  98,  11  Sup.  Ct.  36,  34  L. 
Ed.  608.  In  that  case  Fitzgerald,  who  was 
a  director  of  a  corporation  and  its  treasurer, 
acted  as  superintendent  and  general  man- 
ager, and  as  such  did  valuable  work,  "not  at 
all  pertaining  to  his  office  as  director";  and 
the  question  was  whether  he  was  entitled  tc 
compensation  for  such  work  done  before  any 
compensation  was  fixed.  The  opinion  of  the 
court  states  that  the  trial  court  "Instructed 
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the  Jury  tbat  'U.Fltsgerali],  the  plaintiff,  act- 
ed as  superintendent,  treasurer,  or  general 
manager  of  said  company,  and  transacted 
the  usual  business  that  deTolres  upon  such 
officer  of  such  a  concern  as  that,  with  the 
knowledge  and  consent  of  the  defendant' 
(during  the  time  before  compensation  was 
fixed),  there  would  be  an  implied  agreement 
on  the  part  of  the  defendant  to  pay  what 
the  services  are  reasonably  worth,  and  after- 
wards repeated  this  instruction  more  in  de- 
tail, conllning  it  to  services  as  manager." 
The  verdict  was  for  Fitzgerald,  and  the 
judgment  was  affirmed.  The  court  said: 
"The  general  rule  Is  well  stated  by  Mr.  Jus- 
tice Morton  (since  chief  justice  of  Massa- 
chusetts) in  Pew  V.  Bank,  130  Mass.  391,  395: 
'A  bank  or  other  corporation  may  be  bound 
by  an  Implied  contract  in  the  same  manner 
as  an  Individual  may.  But,  in  any  case,  the 
mere  fact  that  valuable  services  are  render- 
ed for  the  benefit  of  the  party  does  not  make 
him  liable  upon  an  implied  promise  to  pay 
for  them.  It  often  happens  that  persons 
render  services  for  others  which  all  parties 
understand  to  be  gratuitous.  Thus,  direct- 
ors of  banks  and  of  many  other  corporations 
usually  receive  no  compensation.  In  such 
cases,  however  valuable  the  services  may  be, 
the  law  does  not  raise  an  implied  contract  to 
pay  by  the  party  who  receives  the  benefit  of 
them.  To  render  such  party  liable  as  a  debt- 
or under  an  Implied  promise,  it  must  be 
Bhovni,  not  only  that  the  services  were  valu- 
able, but  also  that  they  were  rendered  under 
such  circumstances  as  to  raise  the  fair  pre- 
sumption that  the  parties  Intended  and  un- 
derstood that  they  were  to  be  paid  for,  or, 
at  least,  that  the  drcumsiances  were  such 
that  a  reasonable  man,  in  the  same  situation 
with  the  party  who  receives  and  Is  benefited 
by  them,  would  and  ought  to  understand 
that  compensation  was  to  be  paid  for  them.' 
Tested  by  this  rule,  we  think  that  the  court 
fairly  left  It  to  the  Jury  to  determine  wheth- 
er Fitzgerald  rendered  services  of  such  a 
character  and  under  such  circumstances  that 
he  was  entitled  to  claim  compensation  there- 
for. It  could  not  properly  have  been  held, 
as  matter  of  law,  that  he  was  not  so  enti- 
tled." And  If,  under  such  circumstances, 
assumpsit  would  lie  for  the  services,  the 
board  of  directors  would  certainly  have  pow- 
er to  pay  the  reasonable  value  of  such  serv- 
ices. Rogers  v.  Railway  Co.,  22  Minn.  23,  Is 
a  case  directly  in  point  It  Is  stronger  in 
support  of  tne  proposition  above  stated  than 
the  case  at  bar,  because  the  charter  of  the 
corporation  In  that  case  provided  that  the 
board  of  directors  should  appoint  the  offi- 
cers, "and  fix  their  compensation  for  the 
services  to  be  rendered."  Rogers  was  a  di- 
rector, and  was  appointed  secretary,  of  the 
corporation,  and  also  acted  as  its  land  com- 
missioner and  attorney,  and  sued  for  the 
value  of  services  rendered  In  such  capacities. 
There  had  been  no  compensation  fixed,  nor 
any  contract  made,  before  the  services  were 
rendered;    and  it  was  contended  there,  as 


bere^  that  no  oompensatton  could  be  recover- 
ed for  past  services.  But  it  was  held  other- 
wise. The  court  said,  among  other  things, 
as  follows:  "The  evidence  showed  that  the 
plaintiff,  while  acting  as  land  commissioner, 
was  a  member  of  the  board  of  directors.  If 
bis  services  as  land  commissioner  had  been 
performed  by  him  simply  as  a  director,  it 
might  be  that  he  could  not  recover  for  the 
same,  since,  in  the  absence  of  a  special 
agreement  for  compensation,  he  would,  ac- 
cording to  many  authorities,  be  presumed  to 
have  acted  gratuitously.  But  the  duties  and 
labors  of  a  land  commissioner  of  a  land- 
graut  railroad  company  do  not  necessarily 
nor  presumptively  pertain  to  a  director,  a» 
such.  Indeed,  it  would  be  unreasonable  tO' 
suppose  that  duties  so  onerous  would  be  un- 
dertaken by  one  acting  simply  as  a  director 
without  pay.  For  such  extraordinary  serv- 
ices, outside  of  and  beyond  his  duties  as  di- 
rector, a  party  may  certainly  recover,  not- 
withstanding his  directorship,  for  the  reason 
that,  even  if  he  performs  the  duties  of  direct- 
or gratuitously,  these  services  are  not  a  part 
of  those  duties,"— citing  cases.  In  Henry  v. 
Railroad  Co.,  27  Vt  43o,  there  was  a  stand- 
ing resolution  of  the  board  that  a  director 
should  not  receive  more  than  two  doUara 
per  day  for  special  services;  yet  a  director 
was  allowed  to  recover  for  services  which 
were  outside  his  duties  as  a  director  In  an 
amount  much  greater  than  could  have  been 
allowed  under  the  resolution  for  services  as- 
director.  The  court  said:  "There  are  serv- 
ices which  may  be  rendered  for  the  benefit 
of  a  corporation,  the  performance  of  which 
may  be  delegated  by  the  directors  to  other 
persons.  For  that  purpose  the  directors  may- 
employ,  as  their  agents,  those  who  are  not 
members  of  the  corporation,  or  they  may 
employ  one  ot  their  own  number.  A  direct- 
or is  not  incapacitated  to  discharge  those  du- 
ties, and  receive  the  same  compensation 
which  other  agents  would  be  entitled  to  re- 
cover. •  •  •  In  rendering  those  services 
the  plaintiff  was  not  acting  In  his  official 
ciM[>aclty  as  director,  but  as  the  agent  of  the 
corporation,  and  hia  compensation  is  no  more 
limited  by  that  vote  than  it  would  be  if  the 
services  had  been  rendered  by  others  who 
were  not  directors."  In  Sawyer  v.  Bank,  6 
Alien,  209,  the  court,  speaking  of  the  cir- 
cumstances under  which  the  presumption 
arises  that  offlcers  of  a  corporation  are  to 
be  paid  for  their  services,  says:  "Such  a 
presumption  arises  in  reference  to  any  spe- 
cies of  worlc,  labor,  or  employment  which  is 
usually  and  commonly  the  subject  of  hire 
and  reward,  and  paid  for,  whether  any  spe- 
cific l)argain  is  or  Is  not  made  concemini; 
It"  In  Beach,  Prlv.  Corp.  {  208.  the  author 
says:  "When  the  charter  of  a  conwratlon 
provides  that  certain  officers  may  be  elected, 
and  their  salary  fixetl,  by  a  board  of  direct- 
ors, and  a  president  Is  thus  elected,  but  with- 
out a  salary  named,  the  law  raises  an  a^:- 
sumpslt  on  the  part  of  the  corporation  to 
pay  a  reasonable  compensation  for  his  serv- 
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Ices  rendered  after  Section."  In  Mor.  Corp. 
I  508,  the  author  says:  "If  a  director  Is 
properly  employed  to  perform  serylces  which 
do  not  pertain  to  his  office  as  director,  he  Is 
entitled  to  such  compensation  as  has  been 
agreed  upon,  or  as  the  services  are  reasona- 
bly worth."  There  are  many  other  authori- 
ties to  the  same  effect  as  those  above  cited, 
but  they  are  too  numerous  to  refer  to  here. 
See  Aug.  &  A.  Corp.  §  317;  Pew  y.  Bank,  130 
Mass.  391;  Chandler  v.  Bank,  13  N.  J.  Law, 
2S5;  Shackelford  v.  Kallroad  Co.,  37  Miss. 
209;  Associatioa  v.  Meredith,  49  Md.  389; 
Cheeney  v.  RaUway  Co.,  68  IlL  576;  Bank  v. 
Drake,  29  Kan.  311;  Seversou  t.  Milling  Co., 
18  Mont.  13,  44  Pac.  79;  Felton  v.  Mining 
Co.,  16  Mont.  81,  40  Pac.  70.  There  was 
nothing  decided  in  McCarthy  t.  Water  Co., 
Ill  Cal.  328,  43  Pac.  956»  that  conflicts  with 
the  views  hereinbefore  stated.  There  tb« 
plaintiff,  who  was  a  director  of  the  corpora- 
tlon  defendant,  sought  to  recover  of  the  lat- 
ter the  value  of  services  rendered  without 
any  previously  fixed  salary  or  compensation; 
and  a  Judgment  in  bis  favor  was  reversed 
merely  because  the  trial  court  had  errone- 
ously excluded  evidence  offered  by  the  de- 
fendant which  "tended  to  show  the  rela- 
tions of  the  parties,  ♦  •  *  and  to  throw 
light  on  the  question  whether  or  not  It  was 
Intended  that  he  should  have  compensation." 
The  court  referred  to  Barstow  v.  Railroad 
Co.,  42  Cal.  4U5,  which  was  also  an  action 
brought  by  a  director  to  recover  for  services 
rendered  before  his  compensation  had  been 
fixed,  and  quoted  from  the  opinion  in  the 
latter  case  as  follows:  "The  situation  of  the 
parties  at  the  time— the  relations,  If  any,  In 
which  they  stood,  of  a  business  character  or 
otherwise — are  important  to  be  known  and 
considered  In  order  to  arrive  at  a  correct  so- 
lution of  the  ultimate  question  Involved." 
In  neither  the  McCarthy  Case  nor  the  Bar- 
stow  Case  is  there  anything  In  the  nature  of 
a  decision  that  there  cannot  be  a  recovery 
by  an  officer  of  a  corporation  who  Is  also  a 
director  unless  bts  salary  had  been  previous- 
ly fixed,  but  the  contrary  in  both  cases  is  as- 
sumed and  necessarily  decided.  In  the  Mc- 
Carthy Case  It  is  assumed  that  plaintiff 
could  have  recovered  on  "an  Implied  con- 
tract arising  out  of,  and  Inferable  from,  the 
situation  and  relation  of  the  parties";  and 
It  is  further  said  that  "respondent,  being  a 
director  of  appellant,  was  not  entitled  to 
compensation  for  services  rendered  the  cor- 
poration, unless  the  circumstances  were 
such  as  to  raise  an  Implied  assumpsit  to  pay 
what  they  were  reasonably  worth." 

We  conclude,  therefore,  upon  the  authori- 
ties above  noticed,  as  well  as  upon  reason- 
able and  just  principles,  that  Fairchild  was 
not  precluded  from  having  a  legal  claim  for 
the  value  of  his  services  merely  because  that 
value  had  not  been  fixed  beforehand;  that, 
therefore,  tlie  allowance  of  his  claim  by  the 
board  of  directors  on  November  9th— there 
being  no  fraud  In  the  transaction— was  not 
an  illegal  and  invalid  act,  merely  because  the 


compensation  had  not  been  prevlonflly  fixed; 
and  that  the  amount  of  such  claim  cannot  up- 
on that  ground  be  recovered  by  respondents. 
Directors  "are  required  to  exercise  reason- 
able care  and  sound  business  judgment,  bat 
nothing  further  than  this.  •  *  *  They 
must  exercise  the  same  diligence  and  care 
that  men  of  usual  prudence  and  skill  would 
exercise  in  the  management  of  a  similar  busi- 
ness for  themselves."  Cook,  Stock,  Stockh. 
&  Corp.  Law,  {  703. 

The  contention  of  respondents  that  the 
act  of  the  board  on  November  9th  was  In- 
valid because  the  presence  of  Falrcblld  was 
necessary  to  make  a  quorum  is  not  main- 
tainable. There  is  a  broad  statement  of  this 
proposition  of  respondents  In  section  3929 
of  Thompson  on  Corporations,  but  the  au- 
thorities there  cited  do  not  sustain  the  text 
The  main  case  cited  is  Miner  t.  Ice  Co.,  93 
Mich.  97,  68  N.  W.  218.  17  L.  R.  A.  412;  but 
all  that  was  decided  in  that  case  was  that 
"it  is  essential  that  the  majority  of  the  quo- 
rum of  a  board  of  directors  shall  be  dis- 
interested In  respect  to  the  matter  voted  on"; 
citing  1  Beach,  Corp.  {  276;  Smith  t.  Asso- 
daUon,  78  Cal.  289,  20  Pac.  677.  In  the  lat- 
ter case  (78  Cal.,  20  Pac),  Oarey  and  Crow, 
who  were  directors,  were  Interested  in  the 
matter  voted  on,  and  they,  with  two  others. 
made  the  necessary  quorum  of  four  at  which 
the  resolution  in  question  was  passed;  and 
the  court  said:  "It  was  essential  to  its  adop- 
tion that  a  majority  of  the  quorum  should 
vote  for  it  (Civ.  Code,  g  308);  and,  clearly, 
there  could  not  have  been  such  a  majority 
unless  the  vote  of  either  Garey  or  Crow  was 
counted  in  the  affirmative."  From  this  lan- 
guage, as  well  as  from  what  is  subsequently 
said  in  the  opinion.  It  is  clear  that.  If  either 
Garey  or  Crow  had  been  disinterested,  the 
court  would  have  upheld  the  resolution.  In 
1  Beach,  Corp.  g  276,  It  is  said:  "Generally  a 
majority  constitutes  a  quorum,  and  a  ma- 
jority of  the  quorum  may  validly  act,"  and 
"in  the  case  of  directors,  who  occupy  a  fidu- 
ciary relation  to  the  company,  it  is  essential 
that  the  majority  of  the  quorum  shall  be  dis- 
interested in  respect  of  the  matters  voted  up 
on."  See,  also,  Buell  v.  Buckingham,  U- 
Iowa,  284,  and  cases  there  cited;  Foeter  v 
Planing-MlU  Co.,  92  Mo.  79,  4  S.  W.  260.  Oui 
Civil  Code  (section  308)  provides,  wlthou 
any  qualification,  that  "a  majority  of  the  di- 
rectors is  a  sufiicient  number  to  form  a  board 
for  the  transaction  of  business,  and  every  de- 
cision of  a  majority  of  the  directors  forming 
such  board,  made  when  duly  assembled,  is 
valid  as  a  corporate  act."  We  think,  there- 
fore, that  as  a  quorum  was  present  when  the 
resolutions  of  November  9th  were  passed,  and 
as  they  were  passed  by  a  majority  of  the 
quorum  who  were  disinterested  in  the  mat- 
ter voted  on,  the  adoption  of  the  resolutions 
was  a  valid  corporate  act  Moreover,  there 
is  no  sound  objection  to  the  validity  of  the 
ratiflcntion  by  the  stockholders  on  Junuo  rr 
10,  1893.  of  the  above-mentioned  acts  of  ine 
board  of  directors.   The  ratification  was  done 
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by  tbe  holders  of  a  majority  of  the  stock, 
independent  of  the  stock  represented  and 
voted  by  Fairchlld.  Under  tbe  authorities, 
there  can  be  no  sonnd  contention  that  the 
acts  of  the  appellants  in  question  were  ultra 
Tires,  and  therefore  void  and  entirely  be- 
yond the  reach  of  ratification.  The  stock- 
holders could  have  provided  beforehand  for 
tbe  compensation  here  in  controversy,  and 
the  majority  of  stockholders  can  ratify  "acts 
performed  without  their  authority,  If  they 
might  have  authorized  the  performance  of 
the  acts  in  quastion  in  advance."  2  Mor. 
Corp.  §  626.  And  It  is  clearly  the  law  that 
acts  intra  vires  can  be  ratified  by  a  ma- 
jority of  tbe  Btockholdera,  and  that  their 
discretion  in  the  premises  cannot  be  question- 
ed by  single  stockholders.  Cook,  Stoclc, 
Stockh.  &  Corp.  Law,  $  684,  and  cases  there 
cited;  Wickersham  v.  Crittenden,  110  Cal. 
S32,  42  Pac.  803.  "The  rule  of  stockholders' 
meetings  is  that  the  majority  governs,  and 
every  stockholder  contracts  that  such  should 
be  the  rule."  San  Diego,  O.  T.  &  P.  B.  R. 
Co.  V.  Pacific  Beach  Co.,  112  Cal.  53,  44  Pac. 
333,  33  L.  R.  A.  788.  Neither  does  it  matter 
that  the  ratifying  resolution  was  a  general 
one,  covering  all  tbe  acts  of  the  directors; 
for  the  record  shows  that  express  objection 
was  made  to  Its  adoption  on  the  ground  that 
it  included  the  compensation  paid  to  Fair- 
child,  and  therefore  there  can  be  no  pretense 
that  the  stockholders  were  ignorant  of  what 
they  were  doing.  Underbill  v.  Improvement 
Co.,  83  Cal.  300.  312,  313,  28  Pac.  1019. 

For  tbe  foregoing  reasons,  the  Judgment 
and  order  appealed  from  must  be  reversed. 
Of  course,  the  action  of  a  board  of  directors 
in  allowing  compensation  to  one  of  Its  mem- 
bers should  be  closely  scrutinized,  for  by 
such  action  great  injustice  is  sometimes 
done;  but  tbe  asserted  principle  upon  which 
this  case  was  decided  in  the  court  below 
cannot  be  maintained,  namely,  that  under 
no  circumstances  can  an  officer  of  a  cor- 
poration who  is  a  director  be  allowed  com- 
pensation for  services  unless  the  compensa- 
tion had  been  fixed  beforehand,  and  that  in 
such  case  there  is  neither  power  In  the 
board  of  directors  to  make  tbe  allowance, 
nor  in  the  stockholders  to  ratify.  In  the  case 
at  bar  it  is  quite  apparent  that  tbe  services 
of  Fairchlld  were  not  merely  formal  and  pre- 
tentious. They  included  the  different  kinds 
of  work  ordinarily  expected  of  tbe  manager 
of  a  large  business,  and  it  Is  almost  com- 
mon knowledge  that  such  services  are  not 
rendered  gratuitously,  and  that  they  gen- 
erally command  large  compensation. 

It  is  contended  by  appellants  that  after 
the  case  had  been  submitted  the  court  made 
an  order  allowing  an  amendment  to  the  com- 
plaint, In  which  there  was  set  up,  for  the 
first  time,  a  claim  of  about  $300  for  money 
paid  out  for  an  entertainment  given  to  tbe 
board  of  supervisors  of  San  Francisco  at  one 
of  the  mines  (which  appellants  contend  was 
legitimately  expended  In  furtherance  of  the 
sale  of  bituminous  rock,  and  resulted  In  ben- 


efit to  the  corporation);  that  In  the  amend- 
ment there  was  also  first  set  up  a  claim  for 
$2,000,  which  was  alleged  to  be  reasonable, 
for  counsel  fees;  that  tbe  court  also  made  an 
order  that  these  new  averm^its  "are  deemed 
to  have  been  by  defendants  denied";  and 
that  these  orders  were  erroneously  made. 
The  record,  however,  does  not  clearly  show 
that  these  things  occurred  as  claimed  by  ap- 
pellants. Of  course,  appellants  were  en- 
titled to  contest  these  new  items  of  the  en- 
tertainment and  tbe  counsel  fees,  but  it  does 
not  clearly  appear  that  they  were  not  allow- 
ed to  do  so;  and,  as  a  new  trial  is  to  be  or- 
dered, It  is  not  necessary  now  to  consider 
these  matters.  In  case  Judgment,  after  an- 
other trial,  shall  be  rendered  merely  for  tbe 
$1388.05  paid  out  in  tbe  litigation  hereinbe- 
fore referred  to,  or  for  that  and  also  tbe 
small  amount  paid  for  tbe  entertainment,  the 
court  would  hardly  allow  $2,000  for  counsel 
fees;  for  tbe  latter  sum  would  absorb  nearly 
tbe  entire  Judgment,  leaving  nothing  for  the 
plalntltTs  or  for  the  receiver,— a  person  who. 
In  this  class  of  cases,  is  generally  provided 
for  with  inconsiderate  liberality.  The  Judg- 
ment and  order  denying  a  new  trial  are  re- 
versed. 

We  concur:   HENSHAW,  J.;  TEMPIiE,J. 


(129  Cal.  m> 
HORSIIAN  et  al.  v.  ALLEN  et  al.  (Sac.  67ft)i 
(Supreme  Court  of  California.     July  9,  1900.) 

CHURCHES— LEGISLATIVE  BODIES— CHANGB  OF 
CONSTITUTION— REVISION  OF  CONFES- 
SION OP  FAITH. 
In  1841  the  general  conference  of  the 
Church  of  the  United  Brethren  in  Christ  adopt- 
ed a  written  conBtitution  providing  that  "there 
shall  be  no  alteration  of  the  constitution  unless 
by  request  of  two-thirds  of  the  whole  society," 
and  that  "no  rule  or  ordinance  shall  at  any  time 
be  passed  to  change  or  do  away  with  the  con- 
fession of  faith  as  it  now  stands."  In  1889  the 
general  conference  adopted  a  new  constitution 
and  a  revised  confession  of  faith,  which  re- 
vision, however,  was  not  so  radical  as  to  de- 
Bti-oy  the  identity  of  the  church.  Tlie  faction 
represented  by  plaintiffs  refused  to  acquiesce 
in  these  changes  on  the  ground  that  they  were 
ultra  vires  and  void;  and  plaintiffs,  as  trus- 
tees, now  claim  the  possession  of  the  church'a 
property.  Held  that,  since  no  act  of  the  general 
conference   of   1841  could   derogate   from   tbe 

Eower  of  its  successors,  the  conference  of  1SS9 
ad  full  power,  as  the  highest  legislntire  body 
of  the  church,  to  alter  the  old  constitution  and 
confession  of  faith,  provided  Biich  alterntion 
did  not  destroy  the  church's  identity,  and  henct 
tbe  faction  which  adhered  to  the  sooii-iy  iimler 
the  new  constitution  constituted  the  chmch, 
and  defendants,  representintr  that  faclina,  are 
entitled  to  the  propeily  in  suit. 

Commissioners'  decision.     Dep.nrtnii'iit  2. 
Appeal  from  superior  court,  Tulare  cuuuty. 

Action  by  H.  C.  Horsman  and  others,  trus 
tees  of  the  Radical  faction  of  the  Chur<-li  of 
the  United  Brethren  In  Christ,  agalust  i*:irl» 
Allen  and  others,  trustees  of  tbe  Liberal 
faction  of  the  same  church,  to  determine  the 
rights  of  the  parties  to  the  use  and  control 
of  certain  land.    From  a  Judgment  In  favor 
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of  plaintUTs,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendants  appeal. 
Reversed. 

E.  T.  Cosper  and  M.  L.  Pipes,  for  appel- 
lants.   Davis  &  Allen,  for  respondents. 

SMITH,  0.  The  controversy  In  tbls  ac- 
tion grows  out  of  a  schism  In  the  Church  of 
the  United  Brethren  In  Christ,  occurring  at 
the  general  conference  of  the  church  at 
York,  Pa.,  In  the  year  1889.  The  Church  of 
the  United  Brethren  originated  in  a  volun- 
tary association  of  Protestants  of  various 
denominations  at  some  period  during  the 
eighteenth  century;  and  its  original  creed 
was  simply  that  of  the  orthodox  Protestant 
churches  generally,  but  allowing  divergen- 
cies in  matters  wherein  they  differed.  It  re- 
ceived Its  first  organization  from  a  confier- 
ence  of  Its  ministers  held  at  Baltimore,  Md., 
In  the  year  1789.  Its  first  general  conference 
was  held  at  Mt  Pleasant,  Pa.,  in  1815,  at 
which  time  a  form  of  discipline  and  a  con- 
fession of  faith  were  adopted.  Up  to  this 
time  the  church  was  without  any  formal  dis- 
cipline or  confession  of  faith,  nor  until  the 
year  1841  did  It  have  any  constitution.  In 
that  year  an  instrument  known  as  the  "Con- 
stitution of  1841"  was  adopted  by  the  gen- 
eral conference.  It  is  distinguished  from 
other  ordinances  of  the  general  assembly 
only  in  the  name  given  to  it,  and  in  the  na- 
ture of  its  contents.  Its  preamble  reads: 
"We,  the  members  of  the  Church  of  the 
United  Brethren  In  Christ,  •  •  •  ordain 
the  following  articles  of  constitution."  This 
wonld  seem  to  indicate  that  a  submission  of 
the  constitution  to  the  members  of  the 
church  for  adoption  was  contemplated,  but 
in  fact  it  was  not  so  submitted.  It  contain- 
ed, among  other  provisions,  the  following: 
"(1)  No  rule  or  ordinance  shall  at  any  time 
be  passed  to  change  or  do  away  with  the 
confession  of  faith  as  it  now  stands.  (2) 
There  shall  be  no  connection  with  secret 
combinations.  (3)  There  shall  be  no  altera- 
tion of  the  constitution,  unless  by  request  of 
two-thirds  of  the  whole  society."  At  the 
general  conference  of  1889  a  new  constitu- 
tion and  a  revised  confession  of  faith  were 
adopted  by  a  vote  of  110  to  20.  Thereupon 
the  minority  assembled  in  another  part  of 
the  city,  and  undertook  to  carry  on  the  ses- 
sion of  the  conference;  dniming  that  it  had 
exceeded  its  powers,  and  that  the  other  dele- 
gates, by  their  Illegal  action  in  adopting 
and  adhering  to  the  amended  constitution 
and  revised  confession,  had  abandoned  the 
Chnrcb  of  the  United  Brethren  in  Christ  and 
organized  another  and  distinct  church.  Both 
Mganlxatlons  continued  to  use  the  old  name, 
and  their  respective  adherents  have  come  to 
be  called,  those  of  the  majority  organization, 
'^berals,"  and  those  of  the  minority,  "Rad- 
icate." Since  then  the  schism  has  become 
general  throughout  the  United  States.  In 
fhe  Tnlare  circuit  (the  locus  of  the  matters 
tttTolred  in  this  suit)  most  of  the  members 


(75  out  of  80)  have  gone  with  the  Radical  di- 
vision of  the  church.  The  immediate  pur- 
pose of  this  action  is  to  determine  the  re- 
spective rights  of  the  parties  to  the  use  and 
control  of  two  tracts  of  land  situate  in  the 
county  of  Tulare,  conveyed  In  the  years  1878 
and  1879  to  G.  D.  Wood  et  aL,  "trustees,  and 
their  successors  In  ottice,  in  trust  for  the 
United  Brethren  in  Christ,  for  camp-ground, 
mectlng-house,  and  parsonage  purposes." 
The  plaintiffs  are  the  trustees  elected  by  the 
quarterly  conference  of  the  Radical  Church 
for  the  management  of  the  church  property. 
The  defendants  occupy  a  similar  position 
with  regard  to  the  Liberal  Church,  and  are 
In  the  occupation  of  the  property  in  contro- 
versy. 

It  iB  alleged  and  found  that  the  legal  title 
to  the  lands  in  question  is  in  the  plaintiffs. 
But  the  action  of  the  quarterly  conference 
could  not  operate  to  transfer  the  title  of  the 
original  trustees  to  the  new  trustees  appoint- 
ed by  It.  Blakeslee  v.  Hall,  94  Cal.  159.  29 
Pac.  623;  Wat.  Corp.  pp.  28,  29,  31.  The  ti- 
tle to  the  land  Is  therefore  still  vested  in 
the  trustees  named  In  the  deeds,  or  such  of 
them  as  surviva  The  error  is,  however,  Im- 
material for  the  purixtses  of  this  case.  The 
legal  title  is  ueld  upon  the  trusts  named  In 
the  deed.  Under  these  the  officers  and  mem- 
bers of  the  local  church  have  the  right  to 
use  and  occupy  the  lands  in  accordance  with 
the  regulations  of  the  church;  and  these 
rights  may  be  vindicated,  in  an  appropriate 
action,  by  any  of  them  suing  for  themselves 
and  the  others.  Baker  v.  Ducker,  79  Cal. 
372,  21  Pac.  764;  Watson  v.  Jones,  13  Wall. 
720,  20  L.  Ed.  666.  Hence,  the  plaintitTs,  if 
they  represent  the  true  Church  of  the  United 
Brethren  in  Christ,  have  the  right  to  occu- 
py and  control  the  lands  In  question,  and. 
If  hindered  In  the  exercise  of  the  right,  may 
maintain  the  action.  The  sole  question, 
therefore,  is  as  to  the  identity  of  the  church: 
If  the  Radical  is  the  true  church,  the  plain- 
tifTs  are  entitled  to  recover;  otherwise,  not. 
This  question  has  been  lnv<dved  In  numerous 
cases,  some  resulting  in  favor  of  the  Radi- 
cal, some  in  favor  of  the  Liberal,  organiza- 
tion. Of  the  former  kind  are  the  cases  of 
Brundage  v.  Deardorf  (C.  C.)  55  Fed.  839.  and 
Bear  v.  Heasley,  98  Mich.  279,  67  N.  W.  270, 
24  Ij.  R.  a.  615;  of  the  latter,  Schllchter  v. 
Keiter,  156  Pa.  St.  119,  27  Atl.  45,  22  I..  R.  A. 
161;  Kuns  v.  Robertson,  164  111.  ?'  '  40  N. 
B.  343;  Lamb  v.  Cain.  129  Ind.  48i-.  X.  E. 
13,  14  L.  R.  A.  518;  Russte  v.  Brazzell.  128 
Mo.  98,  30  S.  W.  526:  Itter  v.  Howe,  23  Ont. 
App.  236;  RIke  v.  Floyd,  6  Ohio  Cir.  Ct.  R. 
80.  53  Ohio  St.  653.  44  N.  E.  1136:  and  Philo- 
math College  V.  Wyatt  27  Or.  390.  31  Pac. 
206,  37  Pac.  1022,  26  L.  R.  A.  68.  We  agree 
in  the  conclusion,  and  generally  with  the 
reasoning,  of  the  latter  cases. 

There  is,  it  must  be  admitted,  a  very  strong 
prima  facie  case  against  the  plaintiffs.  The 
Radical  division  of  the  church,  represented 
by  them,  had  Its  origin  in  the  secession  of  a 
email  miuMlty  from  the  general  confoence. 
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"the  blghest  legislative  and  Judicial  body 
•  •  •  In  the  church."  In  such  a  case  the 
seceding  body  must,  In  general,  be  regarded 
as  abandoning  the  church ;  nor  Is  there  any 
exception  to  this  rule,  unless  in  the  case  of 
a  usurpation  of  power  in  the  governing  body 
so  revolutionary  in  its  character  as  to  re- 
sult either  In  the  creation  of  a  new  and  es- 
sentially different  organization,  or  In  such 
a  radical  change  of  the  articles  of  faith  as 
to  constitute  an  essentially  different  religion 
from  that  previously  followed  by  the  church. 
Watson  V.  Jones,  13  Wall.  722,  20  L.  Ed.  866. 
These  and  other  principles  Involved  in  the 
case  are  elaborately  and  profoundly  discussed 
by  Judge  Miller  In  the  case  cited.  The  courts 
are  In  no  way  concerned  with  the  transactions 
of  ecclesiastical  bodies,  except  in  so  far  as 
tangible  rights  of  person  or  property  are 
affected.  Questions  relating  to  these  are  di- 
vided by  the  courts  Into  three  classes:  The 
first  is  where  property,  by  the  express  terms 
of  the  gn^ant,  "is  devoted  to  the  teaching,  sup- 
port, or  spread  of  some  specific  form  of  re- 
ligious doctrine  or  belief";  the  second,  where 
It  is  held  by  or  In  trust  for  an  Independent 
congregation;  and  the  third,  where  it  Is 
held  by  or  in  trust  for  a  congregation  or  other 
association  subordinate  to  some  general  church 
organisation.  The  case.  It  will  be  observed, 
belongs  to  the  last  of  these  categories,  and 
the  decisions  bearing  on  the  first  have  no 
application.  In  cases  of  this  class  the  trust 
can  be  affected  only  by  a  change  of  politlca. 
organization  or  of  religious  creed  of  the  kind 
we  have  described;  that  Is  to  say,  so  radical 
In  nature  as  to  affect  the  identity  of  the  orig- 
inal organization  or  of  the  original  faith. 
Accordingly  the  plaintiffs'  case  rests  upon  the 
alleged  existence  of  these  grounds,  and  the 
justice  of  this  contention  Is  the  question  to 
be  determined. 

The  specific  claim  made  la  that  the  act  of 
the  general  conference  in  the  premises  was 
in  violation  of  the  three  provisions  of  the 
constitution  of  1841  cited  above,  and  there- 
fore ultra  vires.  The  position  of  the  plain- 
tiffs, therefore,  seems  to  rest  upon  three 
grounds,  namely:  (1)  Failure  to  observe  the 
requirements  of  the  old  constitution  relating 
to  its  amendment;  (2)  the  repeal  of  the  arti- 
cle as  to  secret  societies;  and  (3)  the  revision 
of  the  confession  of  faith.  But  the  second 
and  the  tuird  of  these  grounds  are  involved 
in  the  first.  In  so  far  that  a  decision  against 
the  plaintiffs  on  that  must  be  conclusive  also 
88  to  the  other  grounds;  for,  if  the  adoption 
of  a  new  constitution  was  otherwise  within 
the  powers  of  the  general  conference,  those 
powers  must  have  extended  also  to  the  ad(^ 
tlon  of  the  specific  provisions  complained  of. 
For  it  cannot  be  fairly  contended  that  the 
abrogation  of  the  provision  as  to  secret  so- 
cieties, or  the  changes  made  in  the  confes- 
sion of  faith,  were  of  a  character  to  touch 
the  identity  either  of  the  organization  or  of 
the  faith  of  the  church.  Indeed,  It  is  clear 
from  the  record  that  the  contention  of  the 
plaintiffs  with  reference  to  these  changes  !• 


based  upon  the  supposed  fact  tliat  they  were 
forbidden  by  the  constitution  of  1841;  and 
certainly,  but  for  the  provisions  of  that  in- 
strument, no  objection  could  be  reasonably 
urged  against  them.  It  follows,  if  it  be  as- 
sumed that  the  change  of  the  constitution  was 
otherwise  within  the  powers  of  the  general 
conference,  that  these  objections  fall  to  the 
ground.  They  become  material  only  on  the 
contrary  assumption.  The  case  may  there- 
fore be  considered  under  two  aspects,  namely: 
(1)  Upon  the  assumption  that  the  action  of 
the  general  conference  in  adopting  the  new 
constitution  was  in  violation  of  the  provi8i<m 
of  the  constitution  of  1841  as  to  amend- 
ments, and  therefore  ultra  vires;  and  (2)  aa 
involving  the  question  of  the  validity  of  the 
action  of  the  confer^ice  In  this  regard.  Un- 
der either  aspect,  we  are  of  the  opinion  that 
the  merits  of  the  case  are  with  the  appel- 
lants; but,  in  view  of  the  Importance  of  tlie 
questions  Involved,  both  aspects  of  the  case 
will  be  considered. 

1.  The  case  was  considered  under  the  form- 
er aspect  In  Bear  v.  Heasley,  supra.  In  that 
case  the  Judges  agreed  In  holding  that  the 
general  conference,  in  adopting  the  new  con- 
stitution, failed  to  observe  the  requirements 
of  the  constitution  of  1811,  and  that  Its  act 
was  therefore  void.  The  majority  of  tlie 
court  held  that  by  this  action  the  general 
conference  and  those  members  of  the  church 
who  adhered  to  It  put  themselves  outside 
tlie  pale  of  the  church,  which  thereafter  con- 
sisted of  the  minority  organization.  But  we 
regard  the  reasoning  of  the  dissenting  judge 
(Grant,  J.)  as  the  most  satisfactory,  and  will 
adopt  it:  "Grant  that  the  action  of  the  con- 
ference was  illegal  In  declaring  the  amend- 
ments adopted;  It  is  Indeed  a  startling  propo- 
sition that  by  this  act  the  conference  de- 
stroyed Its  identity,  ceased  to  represent  the 
church,  seceded  from  It,  and  thereby  became 
a  new  and  different  church.  The  proposition 
finds  no  principle  In  law.  equity,  or  good 
sense  upcm  which  to  stand.  The  fifteen  who 
left  the  regularly  constituted  conference  be- 
came the  seceders,  and  not  those  who  re- 
mained in  it  *  *  *  The  minority  In  this 
case  have  mlstalcen  their  remedy.  They 
should  hare  pursued  a  legal  and  orderly 
course,  which  was  clearly  oi>en  to  them. 
They  should  have  protested,  and,  failing  in 
this,  have  applied  to  the  proper  courts  to  de- 
termine the  validity  of  the  proceedings  to 
adopt  the  amended  constitution;  and.  If  such 
courts  found  them  void,  they  would  hold  the 
old  constitution  in  force,  and  compel  the  offi- 
cers of  the  church  to  recognize  and  act  un- 
der it.  This  proposition  seems  to  me  so 
clear  that  I  deem  further  argument  unnece». 
sary."  Pages  2&4,  295.  In  reaching  this 
conclusion  the  judge  seems  to  have  had  in 
view  the  changes  attempted  In  the  political 
organization  of  the  church,  only,  and  not  the 
effect  of  the  changes  In  the  confession  of 
faith  on  the  creed  of  the  church,^*  'subject 
already  considered  by  him.  For  this,  perhaps, 
the  courts  couid  not  fiimlsh  a  .remedy,  ftr 
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at  least  a  complete  remedj'.  Hebce,  cotdd 
It  be  held  that  the  revision  of  the  confession 
of  faith  constituted  an  essential  cliauge  of 
the  faith  of  the  church,  the  contention  of  the 
plaintiffs-  might  be  sustained.  But  questions 
of  this  liind  are,  in  general,  of  purely  ecclesi- 
astical jurisdiction,  and  it  Is  only  In  very 
extreme  cases — of  tvhlch  this  Is  not  one — 
that  the  ordinary  courts  can  pass  on  them. 
We  most  therefore  regard  the  decision  of  the 
general  conference,  "the  highest  legislative 
and  judicial  body  ♦  •  •  In  the  church," 
as  conclnslve  upon  the  question  here  Involved. 
In  this  we  agree  with  Judge  Grant  In  the 
opinion  dted,  where  the  question  and  the 
principle  governing  its  decision  are  thus  stat- 
ed: "It  is  contended  •  •  •  that  the  re- 
vised confession  of  faith  is  a  radical  change 
from  the  old,  and  that  by  its  adoption  the 
faith  and  doctrine  upon  which  the  church 
was  foimded  have  been  subverted  and  over- 
thrown. •  •  ♦  If  this  contention  be  sus- 
tained, it  follows  that  the  minority  are  en- 
titled to  the  possession  of  the  church  prop- 
erty. [But]  it  is  the  settled  law  of  this  coun- 
try that  the  judgments  o^  the  judicial  tri- 
bunals of  the  church  organizations  upon 
matters  of  faith,  discipline,  and  the  general 
polity  and  tenets  of  the  chm-ch  are  binding 
upon  the  civil  courts.  •  »  »  There  can  be 
no  exception  to  the  rule,  except  in  a  case 
where  even  In  the  minds  of  laymen  no  doubt 
can  exist,  and  it  is  clear,  beyond  controversy, 
that  the  fundamental  principles  of  the  church 
have  been  destroyed  by  the  one  party,  and 
been  adhered  to  by  the  other."  Pages  28&- 
200.  Numerous  authorities  are  cited  to  the 
above  proposition,  and  among  others  Watson 
V.  Jones,  supra,  which  may  be  regarded  a.* 
the  leading  case,  and  as  such  conclusive,  upon 
the  question.  Any  uther  rule  would  be  de- 
structive of  the  liberty  which  by  the  laws  of 
this  country  Is  accorded  to  religious  societies. 
2.  With  regard  to  the  validity  of  the  consti- 
tutional amendment,  it  was  held  in  Bmn- 
dage  V.  Deardorf,  supra,  that  the  action  of 
the  general  conference  in  adopting  the  new 
constitution  was  ultra  vires  and  therefore 
void;  and  from  this,  without  discussing  the 
question  as  to  the  effect  of  a  void  amend- 
ment of  the  constitution  on  the  identity  of 
the  church,  the  conclusion  was  reached  that 
the  defendants  (representing  the  Radical 
branch  of  the  church)  were  entitled  to  the 
property  in  question.  The  specific  point  on 
which  the  actual  decision  was  rested  was 
that,  in  the  submission  of  the  constitution 
to  the  vote  of  the  members,  sufficient  no- 
tice of  the  submission  and  of  the  day  of 
election  was  not  given  to  the  entire  member- 
ship. But  the  case— being  under  the  Ohio 
law— must  be  regarded  as  in  effect  overruled 
by  the  subsequent  decision  in  Floyd  v.  Rilte, 
53  Ohio  St.  663,  44  N.  E.  113G.  In  the  case 
last  cited,  and  In  other  decisions  cited  su- 
pra, it  was  held  that  the  proceedings  for  the 
submls.sIon  of  the  new  constitution  to  the 
members  of  the  church  constituted  a  sub- 
stantial fulfillment  of  the  requirements  of 


I  the  constitution  of  1841.  We  think,  how- 
ever, while  concurring  In  this  view,  that  the 
conclusion  reached  may  be  placed  upon 
grounds  perhaps  more  satisfactory.  The 
constitution  of  1841  was  Itself  but  an  act  or 
ordinance  of  the  general  conference,  adopted 
by  It  over  half  a  century  after  the  original 
organisation  of  the  church.  Nor  is  there 
anything  in  the  instrument  to  differentiate 
it  from  other  ordinances,  except  the  name 
and  the  expression  of  the  will  of  the  gen- 
eral assembly  that  it  should  not  be  amend- 
ed unless  as  therein  provided.  But  it  is  a 
fundamental  principle  of  the  law  that  a  leg- 
islative body  cannot  derogate  from  the  pow- 
ers of  its  successors,  and  that  the  latest  act 
must  always  control.'  The  maxim  is  "Leges 
posteriores  priores  contrarias  abrogant"  (1 
Reporter,  20b,  cited  in  Broom,  Leg.  Max.  28); 
and  it  is  difficult  to  perceive  how  the  appli 
cation  of  this  maxim  can  be  escaped.  Tl.e 
term  "constitution"  is  used  In  several  senses. 
In  a  broad  sense  of  the  term,  we  may  speak 
of  a  constitution  resting  upon  usage,  or  ac- 
quiescence, as  in  England.  But  In  this  coun- 
try, when  we  use  the  term,  we  refer  exclu- 
sively to  the  sovereign  acts  of  the  people, 
acting  by  conventions  or  In  other  constitu- 
tional modes.  Cooley,  Const  LIm.  pp.  5,  6. 
Such  constitutions  can  neither  be  made,  ab- 
rogated, or  amended  otherwise  than  by  writ- 
ten acts  of  the  people  generally.  The  same 
power  that  made  is  competent,  and  is  alone 
competent,  to  unmake  or  alter.  Where  the 
power  of  enacting  constitutional  laws  is 
vested  in  the  ordinary  legislature  the  same 
principle  applies,  but  its  operation  is  differ- 
ent The  same  body  that  enacts  may  re- 
peal or  amend.  Hence  in  England  It  is  an 
admitted  principle  that  the  power  of  par- 
liament Is  unlimited  in  this  respect.  Id.  It 
cannot  be  affirmed  that  the  power  of  making 
constitutional  enactments,  otherwise  than  as 
Implied  In  the  general  legislative  power,  was 
vested  in  the  general  conference  of  the 
church,  but  certainly  whatever  power  was 
vested  In  the  conference  of  1841  was  vested 
in  that  of  1889;  and,  if  this  can  be  assumed 
to  be  the  power  of  making  constitutional 
laws,  then  it  follows,  not  only  that  the  for- 
mer conference  could  not  derogate  from  the 
powers  of  the  latter,  but  that  the  powers  of 
neither  could  be  impaired  by  usage  or  the 
acquiescence  of  the  church.  In  England  the 
power  of  changing  the  constitution,  whether 
resting  upon  previous  statutes  or  upon  us- 
age. Is  admittedly  In  the  parliament;  and 
the  same  principle  applies  here  to  the  gen- 
eral conference,  which  is  found  to  be  "the 
highest  legislative  body  •  •  •  In  the 
church."  Obviously,  therefore.  If  we  use 
the  term  in  the  American  sense,  the  notion 
of  a  constitution  adopted  by  acquiescence 
is  unknown  to  American  constitutional  law. 
The  record,  however,  docs  not  sustain  the 
proposition  that  the  supposed  constitution 
was  acquiesced  in  as  such  by  the  church. 
The  acquiescence  was  not  universal,  and 
there  was  always  a  difference  of  views  on. 
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the  subject  The  act  of  1841,  It  Is  tme,  was 
generally  obeyed,  and  to  that  extent  there 
was  an  acquiescence.  But,  being  the  act  of 
the  highest  legislative  body  in  the  church, 
It  was  binding  on  all,  and  all  officers,  official 
bodies,  and  members  of  the  church  were 
compelled,  In  this  sense,  to  acquiesce  in  it 
We  must  th»efore  regard  the  action  of  the 
general  conference  of  1889  In  adopting  a  new 
constitution  as  valid  and  binding  on  the 
church.  If  not  as  a  constitution,  at  least  as 
an  ordinance  of  the  church.  We  advise, 
therefore,  that  the  order  denying  a  new  trial 
be  reversed,  and  the  cause  remanded  for  far- 
ther proceedings. 

We  concur:    HAYNBS.  tt;  OHIPMAN,  O. 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  denying  a 
new  trial  is  reversed,  and  the  cause  remand- 
ed tor  further  proceedings. 


<  Cal.  TTnrep.  471 

PEXDPLE  V.  WALKER.     (Cr.  B83.) 
(Supreme  Court  of  California.    July  9,  1900.) 

CRIMINAL  LAW— APPEAL— ARREST  OP  JUDG- 
MENT—MOTION TO  VACATE  JUDGMENT— DIS- 
CHARGE PROM  IMPRISONMENT— CORRECTION 
OP  MINUTES— VACATION  OF  ORDER  STAYING 
EXECUTION. 

1.  Under  Pen.  Code,  i  12S7,  permitting  an  ap- 
peal from  a  final  judgment  of  conviction  or  from 
an  order  denying  a  new  trial,  and  from  an  or- 
der made  after  judgment  affecting  the  sub- 
stantial rights  of  the  party,  and  section  1259, 
proTiding  that,  on  appeal  by  a  defendant  from 
a  judgment,  the  court  may  review  any  inter- 
mediate order  or  ruling  involving  the  merits, 
or  which  may  have  affected  the  judgment,  an 
appeal  ■will  not  lie  from  an  order  denying  a 
motion  in  arrest  of  judgment,  since  it  may  be 
reviewed  on  appeal  from  final  judgment. 

2.  Under  Pen.  Code,  S  1239,  requiring  an  ap- 
peal from  a  judgment  to  be  taken  within  a 
year,  an  appeal  from  a  conviction  in  a  criminal 
case,  taken  more  than  one  year  after  rendition 
of  judgment,  cannot  be  considered. 

3.  An  appeal  will  not  lie  from  an  order  over- 
ruling a  motion  to  discharge  from  imprison- 
ment, nor  from  an  order  denying  a  motion  to 
vacate  the  judgment  of  conviction,  since  the 
judgment  of  conviction  was  appealable,  and 
all  objections  could  have  been  reviewed  on  ap- 
peal from  it. 

4.  An  appeal  will  not  lie  from  an  order  ove^• 
ruling  a  motion  to  correct  the  minutes  of  the 
court  as  to  arrai^cnment  of  defendant,  under 
Code  C3v.  Proc,  §  903,  allowing  an  appeal  from 
a  spwial  order  made  after  final  judgment. 

5.  Where  the  court,  at  defendant's  request, 
stayed  execution  of  judgment  of  conviction  un- 
til the  judgment  had  become  final  by  the  ex- 
piration of  more  than  a  year  after  its  entry 
without  appeal,  and  without  a  motion  for  a 
new  trial,  defendant  cannot  object  to  an  order 
vacating  an  order  directing  a  commitment  to 
issue;  otherwise,  the  court  would  be  powerless 
to  carry  the  judgment  into  effect. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

George  Walker  was  convicted  of  embezzle- 
ment, and  he  appeals.    Appeal  dismissed. 

Geo.  D.  OoUlns,  for  appellant.  Atty.  Gen. 
Ford,  for  respondents. 


COOPER,  0.  The  defendant  was  convict- 
ed of  the  crime  of  embeszlement,  and  has 
appealed,  or  attempted  to  appeal,  (1)  from 
an  order  denying  his  motion  in  arrest  of  Judg- 
ment; (2)  from  the  final  Judgment;  (3)  from 
an  order  denying  a  motion  to  be  discharged 
from  imprisonment;  (4)  from  an  order  deny- 
ing a  motion  to  vacate  Judgment;  (6)  from 
an  order  denying  a  motion  to  correct  the  min- 
utes of  the  court  as  to  arraignment  of  de- 
fendant; (6)  from  an  order  setting  aside  an 
order  staying  proceedings. 

The  OTdec  denying  the  motion  in  arrest  of 
Jadgmmt  could  have  been  reviewed  upon 
appeal  from  the  Jadgment  It  was  not  an 
order  made  after  jadgment,  and  is  therefore 
not  an  order  from  which  an  appeal  will  lie. 
Pen.  Code,  |§  1287,  1269;  People  v.  Clarke. 
42  CaL  326.  The  judgment  was  rendered 
February  6,  1896,  and  the  appeal  therefrom 
taken  June  9,  1899.  This  was  more  than  one 
year  after  the  rendition  thereof,  and  the 
appeal  cannot  be  considered.  Pen.  Code,  f 
1239;  Langan  y.  lAngan,  89  CaL  196,  26 
Pac.  764.  The  motion  to  be  discharged  from 
Imprisonment  and  the  motion  to  vacate  the 
Judgmea  were.  In  fact  attempts  to  at- 
tack the  validity  and  sufficiency  of  the  Judg- 
ment after  the  time  for  appealing  therefrom 
had  expired.  Any  grievances  the  defendant 
may  have  suffered  by  the  irregularity  or 
invalidity  of  the  Judgment  could  have  been 
redressed  upon  an  appeal  therefrom  if  taken 
In  proper  time.  The  Judgment  being  appeal- 
able, the  attack  npon  It  should  have  been  by 
direct  appeal,  and  not  from  subsequent  orders 
refusing  to  annul  or  vacate  It  Goyhinech 
V.  Goyhinech,  80  Cal.  400,  410,  22  Pac  ITO; 
Reay  v.  Butier,  69  Cal.  685, 11  Pac.  463.  The 
motion  to  correct  the  minutes  of  the  court 
was  made  after  the  Jadgment  had  become 
final.  There  was  no  appeal  pending  from 
the  judgment  or  from  any  order  denying  a 
new  trial.  It  Is  not  apparent  to  us  how  the 
correction  of  the  minutes  of  the  court  after 
the  Judgment  had  been  rendered  more  than 
one  year,  could  have  benefited  the  defendant. 
The  order,  therefore,  did  not  affect  any  of 
his  substantial  rights.  Furthermore,  It  was 
not  an  order  from  which  an  appeal  could  be 
taken.  Griess  r.  Insurance  Co.,  93  Cal.  413, 
28  Pac.  1041.  If  the  order  staying  proceed- 
ings affected  any  substantial  rights  of  defend- 
ant be  should  have  appealed  from  that  order. 
It  appears  that  the  order  was  made  at  de- 
fendant's request  The  bill  of  exceptions 
states:  "That  the  court,  by  Its  order,  at  the 
request  of  defendant  stayed  the  execution  of 
the  Judgment  and  on  September  80,  1898, 
ordered  ail  proceedhtgs  stayed  in  said  acticHi 
until  the  further  orders  of  the  court;  that 
no  further  order  waa  made  by  the  court 
until  the  9th  day  of  June,  1809,  when,  on 
motion  of  the  district  attorney,  the  court 
ordered  that  said  order  of  Septemb^  SO, 
1808,  be  vacated  and  set  aside,  and  a  com- 
mitment to  said  state  prison  forthwith  issue." 
The  appeal  is  from  the  order  vacating  the 
order  directing  a  commitment  to  Issae.    It  is 
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not  made  to  appear  how  the  order  vacatlnc 
the  order  of  September  30,  1896,  could,  of  it- 
•elf ,  affect  any  right  of  defendant  The  order 
directing  a  commitment  to  Iraue  was  correct. 
Ibe  Judgment  had  become  final  by  the  ex- 
piration of  more  than  one  year  after  its 
entry.  No  motion  for  a  new  trial  had  been 
made,  nor  was  any  such  motion  p«iding. 
The  court  had  denied  the  other  motlona  made 
by  defendant  It  would  be  strange  if,  nnder 
such  circnmatancea,  the  court  had  no  power 
to  enforce  the  sentence.  If  the  contention  of 
defendant  la  correct  the  court  after  having, 
at  defendant's  request  stayed  proceedings 
until  the  full  expiration  of  his  time  to  appeal 
or  make  a  motion  for  a  new  trial,  would  be 
powerless  to  carry  the  judgment  into  effect 
The  law  does  not  contemplate  any  such  ab- 
surdity. The  order  vacatlog  the  order  of 
September  30,  1898,  should  be  affirmed.  The 
appeal  from  the  Judgment  and  from  all  other 
orders  should  be  dismissed. 

We  concur:    HAYNES,  0.;  GRAY,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  vacating  the 
order  of  September  30,  1898,  is  affirmed.  The 
appeal  from  the  Judgment  and  from  all  other 
orders  is  dismissed. 
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BRAUN  et  al.  y.  WOOLLACOTT  et  al.    (L.  A. 

G29.) 
(Supreme  Court  of  California.     July  9,  1900.) 

PARTNKRSHIP  —  PLEADING  —  AVERMENT  — 
SUFFICIENCT— DISSOLUTION— BOND  TO  SB- 
CURE  CONSIGNMENTS  —  ACTION  —  BY  WHOM 
BROUGHT. 

1.  Where  the  complaint  averred  that  at  all 
times  mentioned  plaintiffs  were  partDers.  and 
that  ever  since  a  given  date  K.  nsd  failed  to 
pay  any  part  of  plaintiffs'  claim  and  tlie  same 
was  still  owing,  it  was  a  sufficient  allepration 
that  plaintiffs  were  partners  when  the  suit  was 
begun. 

2.  Where  plaintiffs'  firm  was  dissolved  by 
written  agreement  prior  to  commencing  the  ac- 
tion, bnt  by  such  agreement  all  doubtful  claims, 
inelnding  the  one  in  suit,  were  to  be  placed 
with  attorneys  for  collection,  and  the  proceeds 
divided  among  the  original  partners,  a  finding 
that  there  had  been  no  dissolution  as  to  the 
elaim  in  suit  was  supported  by  the  evidence. 

3.  Where  plaintiffs  firm  was  dissolved,  prior 
to  the  commencement  of  the  action,  by  a  writ- 
ten agreement  which  provided  that  all  doubt- 
ful claims,  including  the  one  in  suit,  should  be 
collected  and  the  proceeds  divided  among  the 
partners,  the  action  wag  properly  brought  in 
the  name  of  the  firm,  since  the  firm  should  be 
treated  as  continuing  for  the  purpose  of  wind- 
ing up  its  business. 

_  4.  Plaintiffs  agreed  in  writing  with  N.  to  con- 
sign him  a  stock  of  merchandise,  on  his  fur- 
nishing a  bond  with  two  sureties  for  his  per- 
formance of  the  agreement.  Defendants  were 
the  sureties  on  the  bond  furnished.  The  agree- 
ment to  consign  was  to  run  one  year;  N.  to 
talEe  an  inventory,  report  sales,  and  remit 
monthly,  and  plaintiffs  to  have  the  right  to  veri- 
fy N.'s  accounts  and  inventories.  The  bond 
eontained  substantially  the  same  provisions, 
and  was  conditioned  that  N.  would  faithfully 
discharge  his  duties  as  consignee  and  account, 
and  limited  defendant's  liability  to  $2,000. 
61  P.-61 


Shipments  were  mad*  to  N.  and'  remittances 
made  by  him  for  nearly^  a  year,  when  he  fail- 
ed, being  indebted  to  plaintiffs.  Held,  in  an  ac- 
tion on  the  bond,  that  evidence  that  the  l>ond 
was  only  intended  to  secure  the  first  shipment 
was  properly  rejected,  since  the  bond  and  agree- 
ment were  unambiguooa  and  not  susceptible  of 
parol  explanation. 

6.  Where  plaintiffs  sued  on  a  bond  on  which 
defendants  were  sureties,  and  which  was  con- 
ditioned that  N.  should  faithfully  perform  his 
duties  as  consignee,  evidence  that  N.  had  a 
partner  and  that  the  firm  handled  the  goods 
consigned  was  properly  rejected  as  immaterial. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty. 

Action  by  F.  W.  Braun  and  others  against 
H.  J.  Woollacott  and  another.  From  a  Judg- 
ment for  plaintiffs,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal.    Affirmed. 

T.  E.  Gibbon  and  Chas.  T.  Bowhind,  for 
appellants.  Walter  Rose  and  Sheldon  Bor- 
den, for  respondents. 

CHIPMAN,  C.  Action  against  defendanU 
as  sureties  on  a  bond  executed  by  one  A.  J. 
Newton  for  the  faithful  performance  and  ac- 
counting to  plaintiffs  by  him  as  consignee  of 
certain  goods.  Plaintiffs  had  Judgment  and 
defendants  appeal  from  an  order  denying 
their  motion  for  new  trial. 

1.  It  Is  contended  that  the  complaint  does 
not  state  a  cause  of  action,  because  it  fails  to 
show  that  plaintiffs  were  co-partners  when 
the  action  was  commenced,  and  is  therefore 
fatilly  defective;  citing  Affierbach  v.  Mc- 
Govern,  79  Cal.  268,  21  Pac.  837;  Fredericks 
V.  Tracy,  98  CaL  C58,  33  Pac.  750;  HoUy  t. 
HeiskeU.  112  Cal.  174,  44  Pac.  406.  The  point 
was  raised  at  the  trial  by  an  objection  to  any 
testimony  being  introduced  by  plaintiffs  for 
the  reason  above  stated.  There  was  no  de- 
murrer to  the  complaint  The  court  found 
that  plaintiffs  had  capacity  to  maintain  the 
action  as  co-partners,  and  this  finding  is  also 
attacked.  The  two  points  will  be  considered 
together.  The  allegation  of  the  complaint  ia 
"that  during  all  the  times  hereinafter  men- 
tioned they  [plaintiffs]  were  co-partners  do- 
ing business  under  the  firm  name  and  style  of 
F.  W.  Braun  &  Co."  The  cases  cited  were  ac- 
tions to  recover  possession  of  personal  prop- 
erty, and  It  was  held  that  the  complaint 
must  show  right  of  possession  when  the  ac- 
tion Is  commenced.  The  allegation  of  the 
complaint  covers  all  the  times  mentioned 
therein,  and  these  dates  embraced  the  trans- 
actions sued  upon.  There  is  also  an  allega- 
tion "that  said  Newton  has  ever  since  said 
26th  day  of  December,  1891.  failed  and  refus- 
ed to  account  for  any  portion  of  said  bal- 
ance, •  •  •  and  the  said  balance,  to  wit, 
the  sum  of  five  hundred  and  ninety-seven  dol- 
lars and  fifty  cents,  is  yet  due  and  unpaid  on 
said  account."  We  think  the  allegation  that 
plaintiffs  "during  all  times  hereinafter  men-  , 
tloned  were  co-partners,"  etc.,  may  fairly  be 
said  to  Include  the  times  above  stated  during 
which  the  accoimt  sued  for  remained  due  and 
unpaid,  and  this  included  the  filing  of  the 
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coraplalht.  '  The  court  fotmd  that  plalntltfe 
"•ore  co-partners  at  the  time  of  the  execution 
of  the  bond  sued  upon,  and  "that  as  to  the 
ciiuse  of  action  sued  there  has  never  been 
any  dissolution  of  said  co-partnership,  and 
the  same  has  ever  since  continued  in  exist- 
ence and  still  continues  to  exist.  It  appear- 
ed that  on  Deceml>er  31, 18&t,  a  written  agree- 
ment was  executed  by  all  the  co-partners  by 
■which  Brunswig  purchased  Plnlay's  Interest 
in  the  firm,  and  that  on  that  day  the  co-partr 
nership  contract  expired.  All  doubtful  claims 
due  the  old  firm  were  by  the  agreement  to  be 
passed  to  profit  and  loss  before  the  firm  books 
were  to  be  balanced,  "and  ail  said  accounts 
or  notes  must  be  given  immediately  to  reli- 
able attorneys  for  collection  by  suit,  pro- 
ceeds of  which  to  be  divided  pro  rata  between 
us  when  received."  Braun,  one  of  the  firm, 
testified  that  the  account  here  In  controversy 
was  rejected  by  the  new  firm  and  passed  to 
attorneys  for  collection,  and  that  there  has 
never  been  any  other  dissolution  of  the  co- 
partnership, except  as  in  the  agreement  set 
forth.  "As  to  those  accovmts  we  have  had 
no  final  settlement."  Appellants  contend  that 
the  contract  entered  Into  by  the  partners  In- 
duded  in  the  assignment  to  the  new  firm  all 
the  doubtful  accounts.  Flnlay  was  to  receive 
a  stated  sum  in  money,  which  was  paid,  and 
it  was  also  provided,  "The  balance  due  me 
[Flnlay]  for  interest  on  capital  and  for  prof- 
its for  the  year  1894,  as  will  appear  when 
said  books  are  balanced,  to  be  Immediately 
paid  to  me,  also,  by  said  L.  N.  Brunswig." 
Following  this  was  a  provision  that  in  ascer- 
taining the  profits  the  new  firm  should'  have 
the  right  to  reject  accounts  "they  may  deem 
doubtful  or  not  collectible,"  and  these  were 
to  go  to  profit  and  loss,  and  to  belong  to  all 
the  original  partners  when  collected.  We 
think  the  trial  judge  rightly  held  this  con- 
tract to  mean  that,  as  to  these  doubtful  ac- 
counts, they  were  to  belong  to  all  the  part- 
ners, and,  as  to  them,  that  the  partnership 
continued  for  the  purpose  of  enforcing  col- 
lection by  suit  or  otherwise.  It  does  not  ap- 
pear, except  by  a  recital  in  the  agreement  of 
sale  to  Brunswig,  just  when  the  partnership 
expired,  and  it  is  only  from  the  agreement 
that  we  can  determine  that  the  partnership 
had  expired  by  limitation.  Assuming  that  It 
bad  BO  expired,  It  was  competent  for  the 
parties  to  treat  It  as  continuing  for  the  pur- 
pose of  winding  up  the  business;  and  this. 
It  seems  to  me,  may  fairly  be  inferred  was 
the  intention.  The  bond  given  by  defendants 
on  Its  face  shows  that  it  was  given  to  the 
firm,  and  we  see  no  reason  why  the  action 
might  not  be  brought  In  the  name  of  the  part- 
ners suing  in  their  co-partnership  capacity. 
In  Busfleld  v.  Wheeler,  14  Allen,  139,  the  case 
was  that  of  a  debt  to  a  co-partnership  secur- 
ed by  lien.  The  claim  had  been  assigned  to 
one  of  the  partners  on  dissolution,  and  the 
action  was  subsequently  brought  in  the  name 
of  the  firm.  The  court  said:  "The  debt  and 
the  lien  for  Its  security  accrued  to  the  co- 
partnership.    All   proceedings    for    enforce- 


ment of  the '  claim' nnist'be  had  In  Qie  name- 
of  the  co-partnership,  notwithstanding  Its  dis-- 
solution  and  the  Yisslgnment  of  his  interest 
by  one  co-partner  to  the  other.  The  remain- 
ing partner  takes  All  the  rights  of  the  firm, 
aud  may  exercise  them  In  the  name  of  the 
firm,  for  all  purposes  necessary  for  their  en- 
forcement and  for  closing  up  the  joint  busi- 
ness. The  demand  was  properly  made,  there- 
fore, by  Busfleld  hi  the  name  of  the  firm, 
and  the  statement  that  the  whole  Interest  be- 
longed to  himself  does  not  injure  Its  effect." 
That  the  action  may  be  brought  In  the  name 
of  the  co-partnership,  see  Teacock  v.  Peacock, 
16  Ves.  49;  Crawshay  v.  Maule,  1  Swanst 
495,  at  page  506  et  seq.;  Ex  parte  Williams, 
11  Ves.  3;  Molen  ▼.  Orr,  44  Ark.  486;  Hohnes 
▼,  Shands,  26  Miss.  639.  The  rule  Is  similarly 
stated  In  1  LIndl.  Partn.  |  •217.  Mr.  Oollyer 
says  that  "the  powers  of  partners  with  re- 
spect to  rights  created  pending  the  partner- 
ship remain  after  dissolution."  OoUy.  Partn. 
Sg  18C,  199,  cited  In  Osment  v.  McElrath,  68 
Cal.  466,  9  Pac.  7S1. 

2.  It  Is  contended  that  the  court  erred  In 
holding  that  the  bond  covered  a  continuous 
furnishing  of  goods  by  plaintiffs  to  Newton, 
and  in  not  restricting  the  contract  to  the  first 
consignment  It  appears  that  plaintiffs 
agreed  in  writing  on  January  11,  18&4,  to  de- 
liver to  Newton,  on  consignment,  certain 
merchandise,  on  condition  that  he  would,  be- 
fore the  agreement  was  to  go  into  effect, 
make  a  bond  with  two  sureties,  satisfactory 
to  plaintiffs,  for  the  faithful  performance  Of 
the  agreement.  Newton  furnished  the  bond 
now  In  suit  on  January  17,  1894,  and  on  the 
18th  or  19th  of  January  plaintiffs  made  the 
first  delivery  of  goods.  Deliveries  continued 
from  time  to  time  under  the  ag;reement  until 
December  1,  1894;  the  total  amounts  being 
$4,448.68,  of  which  Nevrton  paid  |3,S51.18, 
leaving  unpaid  $597.50,  for  which  the  action 
was  brought  Both  parties  treat  the  written 
agreement  between  Newton  and  plaintlfls 
and  the  bond  executed  by  defendants  as  con- 
temporaneous agreements  to  be  considered 
together.  The  agreement  to  consign  goods 
was  to  continue  In  force  for  one  year,  and 
was  dated  January  11,  1804.  It  contained 
the  following:  "That  the  said  first  parties 
rplalntiffs]  agree  to  deliver  to  their  place  of 
business  in  Los  Angeles,  to  A.  J.  Newton,  a 
stock  of  merchandise,  consisting  principally 
of  paints  and  paint  goods,  and  such  other 
goods  as  the  parties  may  hereafter  agree  up- 
on; said  goods  to  be  handled  by  said  sec- 
ond party  on  consignment  only."  The  own- 
ership of  the  goods  was  to  remain  in  first 
parties  until  sold  and  paid  for,  and  Newton 
had  the  right  to  sell  in  the  course  of  trade, 
"and  all  goods  sold  in  each  month  shall  be 
paid  for  in  cash  on  or  before  the  10th  of  the 
succeeding  month  at  the  invoice  price.  And 
the  said  second  party  agrees  to  take  an  In- 
ventory of  stock  on  hand  the  first  of  each 
month,  and  report  to  said  first  parties  on  or 
before  the  10th  of  each  month  the  amount  of 
goods  on  band  the  first  day  of  the  month. 
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and  amount  of  gales  at  Invoice  price  during 
the  preceding  montb."  First  parties  also 
bad  the  right  "to  investigate  the  stock  on 
hand  in  possession  of  second  party,  and  also 
the  boolcs  of  account,  to  verify  the  state- 
ments as  to  the  stoclt  on  hand  and  sales  here- 
inbefore provided  for,"  etc.  The  bond  con- 
tained substantially  the  same  provisions,  and 
provided  that  "If  the  said  Newton  shall  well 
and  faithfully  discharge  his  duties  as  such 
consignee,  and  shall  also  account  for  all 
moneys  and  all  property,  goods,  and  chattels 
and  other  things  which  may  come  into  his 
possession  or  under  his  control  as  siich  con- 
signee, then  the  above  obligation  to  be  void; 
otherwise,"  etc.  The  limit  of  liability  was 
$2,000.  Deliveries  of  goods  under  the  con- 
tract did  not  reach  the  limit  until  in  April. 
Payments  were  made  and  accounts  rendered 
by  Newton  and  goods  were  delivered  to  him 
from  time  to  time  until  December,  when  he 
failed  and  became  Insolvent,  at  which  time 
he  owed  the  amount  now  claimed.  Appel- 
lants contend  that  the  bond  limits  their  lia- 
bility "to  the  first  stock  lot  or  supply  of 
goods  delivered  by  plaintiffs  to  Newton  for 
the  purpose  of  enabling  him  to  open  business, 
and  for  stocking  his  store  to  tliat  end."  We 
are  cited  to  lexicons  for  the  meaning  of  the 
word  "stock."  The  definitions  given  do  not 
confine  the  meaning  to  the  goods  with  which 
the  merchant  begins  business,  but,  rather, 
to  the  goods  he  employs  in  trade.  I  do  not 
see  that  the  dictionaries  throw  any  light 
upon  the  meaning  of  the  bond  or  agreement. 
Without  going  into  an  analysis  of  the  various 
clauses  of  the  bond  and  agreement  which 
bear  upon  the  point,  it  seems  evident  from 
the  contracts  themselves  tlint  the  Intention 
of  the  parties  was  that  during  the  life  of  the 
bond  plaintiffs  were  to  consign  to  Newton  as 
his  requirements  demanded  and  as  the  par- 
ties might  agree,  and  defendants,  as  sureties, 
stood  for  Newton's  faithful  performance  of 
his  covenants  within  the  limit  of  $2,000.  In 
this  view  of  the  agreement,  which  was  the 
view  of  the  trial  court,  it  was  not  error  to 
refuse  the  evidence  offered  by  defendants  to 
show  the  meaning  of  the  phrase  "stock  of 
merchandise,"  and  that  the  contracts  were 
understood  to  mean  that  no  more  goods  than 
$2,000  in  value  were  to  be  furnished  to 
Newton.  Other  questions  similar  In  charac- 
ter and  Involving  the  same  principle  were 
rightly  refused.  Nor  was  It  material  that 
Newton  had  a  partner  in  business,  and  that 
this  co-partnership  hanuled  the  goods.  They 
were  sold  to  Newton,  the  contract  was  with 
him  and  the  account  was  kept  with  him,  and 
to  him  alone  plaintlfTs  looked  for  their  money, 
it  was  immaterial  how  he  disposed  of  the 
goods,  or  to  whom,  so  long  a»  he  paid  for 
them  according  to  his  contract.  Defendants 
alleged  in  their  answer,  among  other  things, 
that  the  bond  was  given  to  secure  the  pay- 
ment of  a  single  stock  of  goods,  and  that  it 
was  not  Intended  to  cover  or  secure  the  pay- 
ment for  any  future  sales  and  delivery  of 
goods,  and  that  tt  was  the  intention  of  de- 


fendants, when  executing  the  bond,  that, 
when  the  first  stock  of  goods  furnished  was 
paid  for,  the  bond  should  thereby  be  satis- 
fied, and  all  liability  of  defendants  would 
thereupon  cease.  It  was  to  prove  these  alle- 
gations of  the  answer  that  defendants  offer- 
ed to  show  the  intention  of  defoidants  by 
conversations  had  between  the  parties  prior 
to  entering  into  the  contracts.  We  can  dis- 
cover no  such  ambiguity  in  either  of  the  In- 
struments as  would  warrant  us  In  holding 
parol  evidence  admissible  to  explain  their 
meaning,  or  to  show  the  Intention  of  the  par- 
ties In  entering  into  them.  The  fact  that  the 
answer  alleged  facts  which  were  irrelevant, 
immaterial,  or  incompetent  as  a  defense  gave 
no  right  to  establish  them  by  proof,  and  it 
was  not  error  to  exclude  the  evidence  sought 
to  be  introduced  to  establish  such  facts.  We 
advise  that  the  order  be  afSrmed. 

We  concur:    GKAT,  C;   SMITH,  C. 

PER  CURIAM.     For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  affirmed. 


(«2  Kan.  «7) 
DENNING  et  al.  v.  TOUNT. 
(Supreme  Court  of  Kansas.    July  7,  1900.) 

REPBAL  OP  CITY  ORDINANCES— EFFECT— REAL 
ESTATE— COMMISSIONS. 

1.  That  part  of  section  8,  c.  1,  Gen.  St. 
1897.  which  provides  that  the  repeal  of  a  stat- 
ute does  not  affect  any  right  accrued,  duty  im- 
posed, or  penalty  incurred  thereunder,  has  no 
application  to  city  ordinances. 

2.  Real-estate  agents  were  denied  the  right 
to  recover  commiasions  for  the  sale  of  land  up- 
on the  ground  that  their  business  was  car- 
ried on  in  violation  of  a  city  ordinance  requir- 
ing the  payment  of  a  license  tax  with  the  pro- 
visions of  which  they  had  failed  to  comply. 
Pending  a  suit  to  recover  such  commissions, 
the  ordinance  was  repealed,  without  a  saving 
clause.  Held,  that  the  repeal  did  not  act  retro- 
spectively, nor  did  It  have  the  effect  of  giving 
validity  to  a  transaction  which  was  unlawful 
at  the  beginning. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Southern  de- 
partment. Central  division. 

Action  by  Walter  Denning  and  Mahlon  B. 
Johnson  against  George  W.  Yount  On  the 
death  of  defendant  Mary  A.  Yount,  his  ad- 
ministratrix, was  substituted.  Judgment  for 
defendant  was  affirmed  in  the  court  of  ap- 
peals (59  Pac.  1092),  and  plaintiffs  bring  er- 
ror.   Aflirmed. 

McDermott  &  Johnson  and  F.  C.  Johnson, 
for  plaintiffs  In  error.  Pollock  &  Lafferty. 
for  defendant  in  error. 

SMITH,  J.  Walter  Denning  and  Mahlon  E. 
Johnson  brought  suit  against  George  W. 
Yount  before  a  justice  of  the  peace,  alleg- 
ing that  they  were  partners  engaged  in  busi-. 
nees  as  real-estate  agents,  and  that  defend- 
ant was  indebted  to  them  In  the  sum  of 
$2G5  for  commission  on  a  sale  of  land  nego- 
tiated by  them.  Defendant  denied  liability, 
and  among  other  defenses  set  vp  an  ordl-, 
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nance  of  the  city  of  Wlnfleld,  by  the  pro- 
vl8loD8  of  which  It  was  made  unlawful  for 
any  person,  flrin,  or  company  to  carry  on  In 
that  city  the  Dusiucss  of  real-estate  and  loan 
agents  or  brokers  without  paying  a  semi- 
annual license  tax  of  iflO.  It  was  conceded 
that  the  plaintiffs  bad  not  complied  with 
such  ordinance.  They  obtained  judgment  in 
that  court,  which  was  reversed  here.  Yount 
T.  Denning,  52  Kan.  029,  35  I'ac.  207.  This 
court  decided  that  the  failure  of  Denning 
and  Johnson  to  pay  the  license  tax  imposed 
by  the  municipality  where  they  conducted 
the  real-estate  business  rendered  the  prose- 
cution of  that  calling  by  them  unlawful,  and 
that  no  recovery  could  be  had  for  the  com- 
mission claimed  l>y  them  on  the  sale  of  said 
property.  Tliis  decision  was  made  at  the 
January  term,  18!i4,  and  the  cause  remanded 
to  the  district  court  for  a  new  trial.  After 
the  case  was  docketed  for  another  trial  in 
the  court  below,  the  city  ordinance  above  re- 
ferred to  was  appealed,  wllliout  any  saving 
clause.  Upon  a  second  trial  it  was  con- 
tended that  such  repeal  gave  the  plaintifTs 
below  the  right  ro  recover  to  the  same  ex- 
tent as  if  tlie  ordinance  never  existed.  The 
trial  court,  however,  did  not  take  this  view 
of  the  law,  and  plaintiffs  were  not  permitted 
to  recover,  which  judgment  was  attirnied  by 
the  court  of  appeals,  and  the  Judgment  of 
that  court  has  l)een  certitted  here  for  review. 
While  the  judgment  of  the  district  court 
must  be  affirmed,  we  cannot  agree  that  the 
affirmance  should  be  based  upon  the  reasons 
given  by  the  court  of  appeals.  The  syllabus 
of  the  case  by  that  court  is  as  follows:  "(1) 
The  repeal  of  a  statute  does  not  affect  any 
right  which  accrued,  any  duty  imposed,  any 
penalty  incurred,  nor  any  proceeding  com- 
menced, under  or  by  virtue  of  the  statute 
repealed.  See  State  v.  Boyle,  10  Kan.  113; 
subdivision  1,  «  8.  c.  1,  (Jen.  St.  ISOT.  (2) 
The  rule  for  the  construction  of  ordinances 
Is  the  same  as  for  the  construction  of  stat- 
utes. See  17  Am.  &  Kng.  Enc.  Law,  2(i4." 
The  section  of  the  statute  cited  is  applicable 
to  legislative  acts,  and  not  to  ordinances, 
which  are  mere  by-laws  of  a  municipal  cor- 
poration. In  City  of  Humboldt  v.  McCoy, 
23  Kan.  240,  it  was  held  that  the  constitu- 
tional provision  that  "no  bill  shall  contain 
more  than  one  subject,  wiilch  shall  be  clearly 
expressed  in  its  title,"  has  no  application 
to  city  ordinances.  Again,  in  City  of  New 
Kiowa  v.  Craven,  46  Kan.  114,  2«  Pac.  420, 
It  was  decided  that  a  section  of  the  statute 
concerning  county  Jails  had  no  application  to 
city  prisons  or  jails.  While  the  rules  of  con- 
struction of  statutes  and  ordinances  may  be 
the  same,  yet  it  does  not  follow  that  a  statu- 
tory provision  concerning  the  effect  of  the 
repeal  of  a  law  can  be  extended  to  Include 
city  ordinances. 

The  real-estate  agents  were  engaged  In  an 
unlawful  vocation  at  the  time  they  made  the 
sale  of  tlie  real  estate  for  which  they  claim 
a  commission.  There  was  no  right  of  re- 
covery of  this  commission  at  the  time  the 


sale  of  the  land  -was  made,  and  the  authori- 
ties are  almost  unanimous  to  the  effect  that 
a  subsequent  repeal  making  the  act  lawful 
will  not  act  retrospectively,  so  as  to  render 
that  lawful  which  was  done  in  violation  of 
the  law.  Suth.  St.  Const.  H  336.  480.  In 
Lawson,  Cont  t  279,  it  is  said:  "Where  a 
contract  made  In  violation  of  a  statute  is 
void,  the  subsequent  repeal  of  the  statute 
does  not  make  it  valid."  2  Pars.  Cont.  f 
674,  states  the  proposition  thus:  "But  if 
one  agrees  to  do  what  is  at  the  time  un- 
lawful, a  subsequent  act  making  the  act 
lawful  cannot  give  validity  to  the  agreement, 
because  It  was  void  at  the  beginning."  See, 
also.  End.  Interp.  St.  {  488;  Clark,  Cont.  507; 
BIsh.  Cont  i  479;  Roby  v.  West,  4  X.  H. 
285,  17  Am.  Dec.  423.  The  case  of  Bailey 
V.  Mogg.  4  Denio,  6(M52,  is  in  point.  It  is 
there  said:  "But,  while  the  Revised  Statutes 
were  In  force,  he  could  not  compel  payment 
for  his  services  as  an  unlicensed  physician, 
wliatever  remedies  might  have  been  pre- 
scrilKHl  and  administered.  Such  was  the  law 
in  18*1,  wheu  the  services  were  rendered, 
and  as  to  bis  case  it  was  the  same  in  184.'». 
when  the  cause  was  tried.  The  repeal  of 
tlie  previous  prohibitory  laws  by  the  act 
of  1S44  had  no  effect  upon  cases  which  arose 
before  that  act  was  passed."  Woods  t. 
Armstrong.  54  Ala.  l.TO;  Handy  v.  Publish- 
ing Co.,  41  Minn.  188,  42  N.  W.  872.  4  Ij. 
K.  A.  4Cj;;  Puckett  v.  Alexander,  102  X.  C. 
n.">,  8  S.  E.  767,  3  L.  R.  A.  43.  Cases  cited 
by  counsel  for  plaintiffs  In  error,  holding 
that  no  sentence  can  be  pronounced  for  vio- 
lation of  a  criminal  statute  which  has  been 
rei>enlod  without  a  saving  clause,  are  not  In 
point;  nor  decisions  to  the  effect  that  pro- 
cedure in  pending  actions  must  he  governed 
by  the  law  as  it  stands  at  the  time  of  trial, 
not  wlien  the  action  Is  brought.  In  15  Am. 
&  Eng.  Enc.  Ijiw,  942,  and  note,  a  large 
number  of  authorities  are  collected  ui>on  the 
princlt>al  question.  The  Judgment  of  the 
court  of  appeals  will  be  affirmed.  All  the 
Justices  concurring. 


ST.\TE  V.  JVNR 
(Supreme  Covirt  of  Kansas.    July  7,  1900.) 

INDICTYENT    AND    INFORMATIO.V— REQUISITES 
AND  SfFFICIENCY— FORM  OF  ALLEGA- 
TIONS—FALSE PRETENSES. 

Au  information  charged  that  defendant,  by 
means  of  false  and  fraudulent  pretenses,  did 
unlawfully  procure  from  a  certain  bank  a  let- 
ter of  credit  for  a  certain  sum.  It  then  char- 
ged that  defendant,  by  the  use  of  the  letter 
and  a  ohe<-k  on  the  bank  for  an  equal  sum,  pur- 
ch»so<l  cattle  therewith,  and  in  the  manner  and 
by  the  menus  nforesnid,  and  by  means  of  false 
anil  fraudulent  representations  and  pretenses, 
did  nulnwfull.v,  feloniously,  and  willfully  obtain 
from  and  induce  the  said  bank  to  part  witlk 
the  sum  of  $1.!¥)0,  and  that  said  defendant,  in 
the  manner  and  by  the  means  aforesaid,  did 
then  and  there  unlawfully  and  willfully  cheat 
and  defraud  said  bank  out  of  |1,900.  Held,  that 
the  information  charged  but  one  offense,  and 
that  the  obtaining  of  money  by  means  of  false 
pretenses. 
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Appeal  from  district  court,  Dickinson  coun- 
ty; O.  h.  Moore,  Judge. 

Robert  June  was  convicted  of  procuring 
money  by  means  of  false  pretenses,  and  ap- 
peals.   Affirmed. 

C.  S.  Crawford  and  H.  S.  Martin,  for  ap- 
pellant. A.  A.  Godard,  Atty.  Gen.,  and  J.  S. 
West,  Asst.  Atty.  Gen.,  for  the  State. 

PKK  CURIAM.  This  la  an  appeal  from 
a  Judgment  of  conviction  of  obtaining  money 
under  false  pretenses.  The  appellant  claims 
that  the  Information  charged  two  offenses. 
He  alleges  its  defect  In  that  respect  as  his 
principal  ground  of  appeal  to  this  court.  The 
Information  averred  that  the  defendant,  by 
means  of  false  and  fraudulent  pretenses, 
the  details  of  which  were  fully  set  out,  "did 
then  and  there  unlawfully,  feloniously,  and 
designedly  obtain  from  said  the  Abilene  Na- 
tional Bank,  and  Rynaldo  M.  White,  as  cash- 
ier of  said  bank,  said  letter  of  credit,  of  the 
value  of  nineteen  hundred  dollars,"  etc.  It 
then  narrated  the  use  made  of  the  letter  of 
credit  by  the  defendant.  In  connection  with 
his  check  upon  the  bank  of  an  equal  amount. 
In  the  purchase  of  some  cattle;  and  further 
averred  that  the  defendant,  "In  the  manner 
and  by  the  means  aforesaid,  and  by  means 
of  said  false  and  fraudulent  representations 
and  pretenses,  did  unlawfully,  feloniously, 
knowingly,  designedly,  and  willfully  obtain 
from  and  Induce  said  the  Abileue  National 
Bank  to  part  with  the  sum  of  nineteen  hun- 
dred dollars,"  etc.  It  then  concluded  In  the 
following  language:  "And  that  said  Rob- 
ert June,  in  the  manner  and  by  the  means 
aforesaid,  and  at  and  within  said  county  of 
Dickinson  and  state  of  Kansas,  did  tlien  and 
there  unlawfully,  feloniously,  knowingly,  de- 
signedly, and  willfully  cheat  and  defraud 
said  the  Abilene  National  Bank,  and  Rynal- 
do M.  White,  as  cashier  of  said  bank,  out  of 
said  sum  of  nineteen  hundred  dollars,"  etc. 
The  information  is  narrative  and  prolix  In 
Its  detail  of  the  acts  and  conduct  of  the  de- 
fendant, but  we  think  it  evident  that  it 
charges  but  the  single  offense  of  obtaining 
money  by  means  of  false  pretenses.  The 
closing  portion  above  quoted  seems  to  have 
been  Intended  as  a  statement  of  the  wrong- 
ful effect  produced  by  the  false  representa- 
tions and  pretenses  thereinbefore  set  forth, 
and  to  give  character  to  the  information  as 
one  for  obtaining  money  only  by  means  of 
false    pretenses. 

Exceptions  were  taken  to  some  of  the  tes- 
timony. The  testimony,  however,  was  com- 
petent and  admissible.  The  record  does  not 
show  the  commission  of  any  error,  and  the 
Jadgment  of  the  court  below  is  affirmed. 


In  re  OHAMBERLIN. 

(Supreme  Court  of  Kansas.    July  7,  1800.) 

HABEAS  CORPUS-SCOPB  OP  REMEDY. 

Where  one  has  been  committed  to  jail  for 

trial  by  au  examiuiug  magistrate  on  evidence 


tending  to  show  that  be  is  guilty  of  the  offence 
charged,  be  is  not  entitled  to  his  release  on 
habeas  corpus,  on  the  ground  that  the  evi- 
dence docs  not  sustain  the  charge  against  bini; 
the  proceedings  before  indictuient  beiug  limited 
to  the  inquii-y  as  to  whether  the  magistrate  had 
jurisdiction  to  commit,  the  sufficieacy  of  the 
pi-oceedings,  and  whether  there  is  testimony 
fairly  tending  to  show  probable  cause. 

Petition  by  W.  L.  Chamberlin  for  writ  of 
habeas  corpus.    Application  denied. 

Quintou  &  Quinton,  for  petitioner.  A.  A. 
Godard,  Atty.  Gen.,  J.  S.  AVest,  Asst.  Atty. 
Gen.,  and  A.  B.  Jetmore,  for  respondent. 

PER  CURIAM.  The  petitioner  was  char- 
ged with  embezzling  money  Intrusted  to  him 
by  J.  B.  Furry  to  be  invested  in  railway 
stocks.  On  the  preliminary  examination,  the 
magistrate  found  that  there  was  probable 
cause  to  believe  the  i)etitioner  guilty  of  the 
offense,  '_nd  committed  him  for  trial.  He 
asks  to  be  released,  claiming  that  the  testi- 
mony does  aot  sustain  the  charge  of  em- 
bezzlement, that  there  was  in  fact  no  agency, 
:hat  no  purchase  or  delivery  of  stock  was 
expected  by  Furry,  that  It  was  a  mere  gam- 
jliug  transaction  termed  "bucket  shopping," 
and  that,  therefore,  no  conviction  could  be 
aad  upon  the  charge  of  embezzlement.  We 
aave  looked  through  the  testimony  produced 
at  the  preliuiiuary  examination,  and  find 
much  to  sustain  the  contention  of  the  pe- 
titioner, but  the  merits  of  the  prosecution 
are  not  determinable  in  a  habeas  corpus 
proceeding.  The  scope  of  the  inquiry  in 
cases  like  this,  before  indictment  or  infor- 
mation, Is  whether  there  was  Jurisdiction  to 
commit,  as  to  the  sufficiency  of  the  processi 
and  proceedings,  and  whether  there  is  testi- 
mony fairly  tending  to  show  probable  cause. 
The  Jurisdiction  of  the  magistrate  and  the 
sufficiency  of  the  process  are  not  questioned, 
and  tlie  only  conteutiou  is  that  the  testimony 
heard  by  the  magistrate  did  not  warrant 
the  binding  over  of  the  petitioner.  We  find 
some  testimony  tending  to  show  agency,  that 
the  money  alleged  to  have  been  embezzled 
was  furnished  the  petitioner  for  the  actual 
purchase  of  railway  stocks,  and  that  he  has 
misapplletl  and  converted  it  to  his  own  use. 
Where  there  is  Testimony  tending  to  make 
out  probable  cause,  this  court  upon  habea.s 
corpus  cannot  ^veigh  the  evidence  for  and 
against  to  ietermlne  the  guilt  or  Innocence 
of  the  accused.  On  the  testimony  before  us. 
Te  cannot  say  that  the  commitment  is  11- 
egal;  and  tnerefore  the  writ  will  be  re- 
;u8ed,  and  the  petitioner  remanded. 


(62  Kan.  221) 
STATE  V.  KORNSTETT. 

(Supreme  Court  of  Kansas.    July  7,  1000.) 

CRIMINAL  LAW— PRELIMINARY  EXAMINATION 
—  HOMICIDE  —  JURY  —  DISQUALIFICATIO.N — 
OPINIONS  —  CONFESSION  —  INSTRUCTIONS  — 
SENTENCE. 

1.  When  a  person  charged  with  felony  is  af- 
forded an  opportunity  for  a  preliminary  ex- 
amination, and  thereby  given  reasonable  notice 
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of  the  character  of  the  ofFense  charged  against 
him,  and  thereupon  enters  a  plea  of  guilty, 
arerments  that  he  did  not  understand  the  pro- 
ceedings, or  know  that  what  he  said  and  did 
there  would  be  construed  as  a  waiver  of  a 
preliminary  examination,  do  not  state  a  suffi- 
cient ground  for  abatement  of  the  prosecution. 

2.  An  information  charging  the  defendant 
with  an  assault  with  intent  to  ravish  a  girl, 
and  that  then,  with  deliberation  and  premedita- 
tion, he  choked  and  beat  her.  and  struck  her 
head  against  a  tree  with  great  violence,  and 
that  afterwards  he  threw  her  body  into  a  well, 
all  with  intent  to  kill  and  murder  her,  and 
that  the  wounds  and  injuries  so  purposely  and 
feloniously  inflicted  caused  her  death,  is  not 
obnoxious  to  a  motion  to  quash  on  the  ground 
of  duplicity. 

3.  The  fact  that  persons  drawn  as  jurors 
■yere  served  with  process  on  Sunday,  and  were 
excluded  from  the  court  room  while  other  ju- 
rors were  being  examined  as  to  their  qualifica- 
tions, does  not  disqualify  them  for  jury  serv- 
ice, nor  operate  to  the  prejudice  of  the  defend- 
ant. 

4.  It  is  fixed  and  positive  opinions  in  regard 
to  the  issues  involved  in  a  criminal  prosecution 
which  disqualify  persons  called  as  jurors,  and 
not  mere  impressions  obtained  from  rumor  and 
newspaper  reports,  slight  and  fugitive  in  char- 
acter, which  do  not  indicate  a  condition  of 
mind  that  precludes  a  fair  and  impartial  exam- 
ination of  the  facts  when  presented  in  the  tes- 
timony. 

5.  An  extrajudicial  confession  will  not  be  re- 
ceived in  evidence  unless  it  has  been  freely  and 
voluntarily  made.  If  it  has  been  extorted  by 
fear,  or  induced  by  hope  of  benefit,  profit,  or 
amelioration,  it  should  be  excluded;  but  mere 
advice  or  admonition  to  the  defendant  to  speak 
the  truth,  which  does  not  import  a  threat  or 
benefit,  will  not  render  a  confession  then  given 
incompetent. 

6.  Where  proof  of  confession  by  the  defend- 
ant has  been  received,  and  also  circumstantial 
evidence  of  the  offense  charged,  an  instru<'tion 
by  the  court  which  assumes  that  both  direct 
and  circumstantial  evidence  have  been  submit- 
ted to  the  jury  is  not  misleading  or  prejudicial. 

7.  The  charge  of  the  court  should  be  appli- 
cable and  limited  to  the  facts  in  eviden<-e;  and 
where  the  testimony  shows  beyond  question 
that  the  defendant  was  either  guilty  of  murder 
in  the  first  degree,  or  innocent  of  any  offense, 
it  is  unnecessary  to  charge  the  jury  as  to  any 
degree  of  the  offense  other  than  murder  in  the 
first  degree. 

.8.  Section  299  of  the  crimes  act,  which  pro- 
vides that,  "whenever  any  person  under  the  age 
of  sixteen  years  shall  be  convicted  of  any  fel- 
ony, be  shall  be  sentenced  to  imprisonment  in 
a  county  jail  not  exceeding  one  year,  instead 
of  confinement  and  hard  labor,  as  prescribed  in 
the  preceding  provisions  of  this  act."  does  not 
apply  to  felonies  for  which  the  death  penalty 
is  imposed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harper  county; 
P.  B.  Gillett,  .Judge. 

.Tohn  Kornstett  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Geo.  E.  Jlcllahou  and  John  Bally,  for  ap- 
pellant. A.  A.  tJodard,  Atty.  Gen.,  .1.  S. 
West,  Asst.  Atty.  Gen.,  and  K.  P.  McColloch, 
tor  the  State. 

JOHNSTON,  J.  John  Kornstett  was  char- 
ged with  and  convicted  of  the  murder  of  his 
cotisln.  Nora  Kornstett,  and  the  severest  pen- 
alty of  the  law  was  adjudged  against  him. 
In  substance,  the  information  charged  the 
appellant  with  having  attempted  to  ravish 


his  cousin,  and  then  that  with  deliberation 
and  premeditation  be  choked  and  beat  her, 
and  struck  her  head  against  a  tree  with 
great  violence,  and  that  afterwards  he  threw 
her  body  into  a  well  about  20  feet  deep, 
all  with  intent  to  kill  and  murder  her,  and 
that  the  wounds  and  Injuries  so  purposely 
and  feloniously  inflicted  caused  her  death. 
When  taken  before  a  magistrate  for  prelim- 
inary examination,  be  entered  a  plea  of  guil- 
ty; and  subsequently,  when  the  Information 
was  filed  and  he  was  arraigned  before  the 
court,  he  again  entered  a  plea  of  guilty  of 
the  charge  alleged.  Subsequently  he  was 
brought  before  the  court,  and  was  fully  In- 
formed of  the  penalty  for  the  crime  chargetl 
against  him,  and  was  asked  whether  be  de- 
sired to  change  his  plea  of  guilty,  which 
bad  previously  been  entered,  and  in  re- 
sponse to  the  inquiry  be  insisted  that  the 
plea  of  guilty  should  stand.  About  a  week 
after  that  time  an  application  was  made  to 
withdraw  the  plea  of  guilty,  which  was 
granted  by  the  court;  and  later,  w^hen  ar- 
raigned again,  be  stood  mute  and  refused  to 
plead,  and  upon  the  order  of  the  court  a 
plea  of  not  guilty  was  entered  for  him. 

On  this  appeal  the  first  contention  is  that 
be  bad  no  preliminary  examination,  and  that 
his  plea  in  abatement  should  have  lieen  sus- 
tained. The  docket  entries  of  the  magistrate 
recite  that  be  was  afforded  an  opportunity 
for  a  preliminary  examination  when  he  en- 
tered a  plea  of  guilty  and  was  bound  over 
for  trial  in  the  district  court.  In  the  plea 
which  was  filed  he  admits  that  be  was  tak- 
en Into  a  room,  and  that  there  were  present 
officers  and  other  i>erson8,  whom  he  did  not 
know;  that  papers  were  read  to  him,  and 
proceedings  were  had  which  he  did  not  un- 
derstand, and  which  he  did  not  fully  re- 
member. Other  matters  were  alleged  as  to 
the  locking  of  the  doors  and  the  fear  of  mob 
violence,  and  that  he  did  not  know  that  what 
lie  said  or  did  there  would  be  construed  as 
a  waiver  of  bis  right  to  a  preliminary  ex- 
amination; but,  upon  the  whole,  we  think 
that  the  defendant  was  offered  a  preliminary 
examination,  and  that  reasonable  notice  was 
given  to  him  in  regard  to  the  nature  and 
character  of  tlie  offense  charged  against 
him.  "For  the  purpose  of  authorizing  a  final 
trial,  and  requiring  the  defendant  should 
plead  to  the  merits  of  the  action,  all  that 
is  necessary  is  that  the  defendant  should  be 
given  a  fair  opportunity  to  know  by  a  prof- 
fered preliminary  examination  the  general 
character  and  outliues  of  the  offense  chargeil 
against  him."  State  v.  Bailey,  32  Kan.  83. 
3  Pac.  70». 

The  second  error  assigned  is  that  the  in- 
formation charged  murder  in  the  first  de- 
gree in  two  different  forms,  and  upon  that 
grotind  a  motion  to  quash  was  made.  In 
the  first  part  of  the  Information  an  attempt 
to  ravish  Is  alleged,  but  It  is  not  stated 
that  the  attempt  to  ravish  caused  her  death. 
All  the  facts  and  circumstances  from  the 
first  assault  and  attempt  to  ravtsb  to  the 
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throwing  of  the  body  into  the  well  are  set 
oiit  at  Considerable  length  in  the  single 
count  of  the  Information.  It  appears  to  hare 
been  a  single  and  continuous  transaction, 
and,  although  murder  had  been  charged  in 
briefer  oud  general  terms,  proof  of  all  that 
occurred  there  was  competent,  and  must  nec- 
essarily hare  been  brought  out  upon  the 
trial.  The  defendant  was  not  prejudiced  by 
the  fullness  of  the  averments,  and  we  tbinlt 
there  was  no  such  duplicity  In  the  informa- 
tion as  to  make  it  obnoxious  to  the  motion 
to  quash. 

The  showing  made  upon  an  application 
for  a  change  of  venue  did  not  warrant  the 
court  in  granting  it,  and  the  fact  that  some 
of  the  persons  who  were  drawn  as  Jurors 
were  served  with  process  on  Sunday,  and 
that  they  were  excluded  from  the  court 
room  while  others  were  being  examined  as 
to  their  qualiflcations  to  sit  as  Jurors,  did 
not  disqualify  them  for  Jury  service,  nor  in 
any  way  prejudice  the  rights  of  the  de- 
fendant 

It  is  next  contended  that  incompetent  ju- 
rors served  upon  the  jury  after  having  been 
challenged  for  cause  by  the  defendant.  The 
one  who  approached  most  closely  to  the  line 
of  Incompetency  was  J.  W.  Means.  He  had 
read  newspaper  accounts  of  the  killing  of  the 
girl,  and  of  the  charge  that  the  defendant 
had  lulled  her.  He  testified,  among  other 
things,  that  at  the  time  be  had  accepted 
and  assumed  the  statements  which  he  read 
and  heard  to  be  true.  However,  upon  final 
examination  he  stated  that  be  had  not  form- 
ed or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  and  had 
then  no  definite  opinion  on  the  question;  that 
what  he  had  read  and  heard  had  created 
no  more  than  an  Impression, — such  an  im- 
pression as  one  gets  from  reading  a  news- 
paper statement.  It  is  fixed  and  positive 
opinions  which  disqualify  (State  v.  Start, 
W  Kan.  2oC,  50  Pac.  15),  and  not  mere  im- 
pressions obtained  from  newspaper  reports, 
slight  and  fugitive  in  character,  which  do 
not  Indicate  a  condition  of  mind  that  pre- 
cludes a  fair  and  impartial  examination  of 
the  facts  as  presented  In  the  testimony  (State 
V.  Medlicott,  I)  Kan.  257).  We  cannot  ex- 
pect to  find  intelligent  jurors  who  have  not 
lienrd  or  read  of  such  an  offense,  when 
committed  in  the  community  In  which  they 
live,— men  who  are  wholly  void  of  informa- 
tion, and  entirely  luilnipressed  by  a  report 
of  the  tragedy.  A  fair-minded  person,  who 
from  rumors  and  newspaper  reports  has 
gained  only  liglit  impressions  from  what  be 
has  heard  and  read,  and  which  will  not 
weigh  iu  tlie  consideration  of  the  testimony, 
is  not  within  the  prohibition  of  the  statute 
excluding  those  who  have  formed  or  ex- 
pressed an  opinion  on  the  Issue  or  material 
facts  to  be  tried.  Cr.  Code,  §  204.  When  the 
oral  argument  was  concluded,  we  had  grave 
doubts  as  to  the  competency  of  this  juror; 
but  a  reading  of  the  whole  examination  sat- 
isfies us  that  bis  condition  of  mind  was 


such  that  he  woul4  fairly  consider  the  case, 
and  that,  when  the  statutory  tests  were  ap- 
plied, he  was  not  disqualified. 

Proof  of  confessions  made  by  the  defendant 
was  received  in  evidence  over  his  objections, 
and  upon  these  rulings  error  is  assigned. 
About  the  time  of  his  arrest  be  was  closely 
questioned  by  the  sheriff,  who  believed  tlie 
defendant  was  connected  with  the  commis- 
sion of  the  offense,  and  before  admitting  his 
guilt  he  was  told  that  some  of  his  prior 
statements  had  been  found  to  be  untrue.  He 
finally  acknowledged  his  guilt  to  the  sherifE, 
giving  the  circumstances  in  considerable  de- 
tail, and  he  afterwards  rei>eated  the  confes- 
sion to  a  number  of  other  persons.  lie  knew 
that  suspicion  was  directed  towards  him. 
and  that  there  was  considerable  excitement 
in  the  community  because  of  the  brutal  char- 
acter of  the  crime;  but  the  sheriff,  to  whom 
the  confession  was  first  made,  testified  that 
it  was  sot  given  by  reason  of  any  threat 
made  or  promise  held  out.  While  the  de- 
fendant claimed  that  he  was  induced  by  the 
pressure  of  fear  and  hope  to  make  the  ad- 
mission, the  sheriff  states  that  be  told  the 
defendant  that  he  believed  the  defendant 
knew  who  committed  the  offense,  and  that 
be  bad  better  tell  all  be  knew  about  it; 
that,  if  he  was  guilty,  it  would  be  better  for 
him  to  admit  the  truth;  and  that.  If  he  was 
Innocent,  that  he  should  stick  to  it,  regard- 
less of  the  suspicion  against  him,  and  that 
he  (the  sheriff)  would  protect  him.  It  is 
claimed,  and  the  defendant  testified,  that 
hope  was  held  out  to  him  that  the  punish- 
ment for  the  offense  would  be  confinement 
in  the  reform  school  or  reformatory;  but 
this  is  expressly  denied  by  the  sheriff,  al- 
though he  does  state  that,  in  response  to  an 
inquiry  by  the  defendant,  he  explained  to 
him  the  character  of  those  Institutions.  It 
is  well  settled  that  an  extrajudicial  confes- 
sion will  not  be  received  in  evidence  unless 
it  has  been  freely  and  voluntarily  made.  If 
it  has  been  extorted  by  fear,  or  induced  by 
hope  of  profit,  benefit,  or  amelioration.  It 
will  be  excluded  as  involuntary.  However, 
mere  advice  or  admonition  to  the  defendant 
to  speak  the  truth,  which  does  not  Import 
either  a  threat  or  benefit,  will  not  make  a 
following  confession  Incompetent  Accord- 
ing to  the  testimony  of  the  sheriff,  the  con- 
fession was  admissible;  and  the  fact  that 
the  defendant  confessed  so  freely  and  fre- 
quently to  others  at  different  places  and 
times,  and  under  varying  circumstances,  ap- 
pears to  sustain  the  sheriff. 

Complaint  is  made  of  rulings  of  the  court 
In  charging  the  jury.  In  one  instruction  the 
jury  was  told  that  "the  state  is  relying  part- 
ly on  what  is  known  as  'circumstantial  evi- 
dence,' "  and  in  another  part  of  the  charge 
the  court  spoke  as  though  both  direct  and 
circumstantial  evidence  had  been  submitted 
to  the  jury.  It  is  contended  that  the  testi- 
mony was  wholly  circumstantial,  and  that 
the  assumption  that  there  was  direct  evi- 
dence was  misleading  and  prejudicial.    While 
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the  classification  of  the  testimony  was  of 
little  consequence  In  this  case,  It  can  hardly 
be  said  that  the  confessions  made  were  to 
be  treated  as  circumstantial  evidence.  They 
are  direct,  in  the  sense  that  the  Information 
Is  communicated  by  the  defendant  himself, 
who  has  actual  linowledge  of  the  facts.  Cir- 
cumstantial or  presumptive  evidence  is  that 
which  shows  the  existence  of  one  fact  by 
proof  of  the  existence  of  others  from  which 
the  first  may  be  inferred.  The  defendant 
here  had  actual  knowledge  of  his  connection 
with  the  killing  of  the  girl,  and  his  statement 
went  directly  to  the  main  fact  to  be  estab- 
lished. In  another  part  of  the  charge,  where 
the  court  was  describing  the  elements  of  the 
crime,  the  disjunctive  "or"  was  used  be- 
tween the  words  "premeditation"  and  "de- 
liberation"; but.  In  the  connection  in  which 
it  was  used.  It  could  not  be  misleading,  as 
the  whole  charge  set  out  in  particular  the 
ingredients  of  the  offense,  and  instructed 
that  the  Jury  could  not  convict  the  defend- 
ant unless  all  were  established  to  the  satis- 
faction of  the  Jury  and  beyond  a  reasonable 
doubt  Many  Instructions  were  requested 
which  were  not  given,  but  those  given  so 
completely  covered  the  case  that  there  are  no 
good  grounds  for  complaint.  No  error  was 
<-ommitted  by  the  court  In  declining  to  In- 
struct the  Jury  on  murder  In  the  second  or 
any  of  the  lower  degrees  of  the  crime.  The 
charge  of  the  court  should  be  applicable  and 
limited  to  the  facts  in  evidence.  The  court 
is  never  required  to  state  rules  of  law,  how- 
ever correct  in  the  abstract,  which  have  no 
relevancy  to  the  ease  before  it.  The  testi- 
mony in  the  present  case  shows  beyond 
(luestion  that  the  defendant  was  either  guil- 
ty of  murder  in  the  first  degree  or  innocent. 
If  his  own  statement,  so  frequently  made. 
Is  true,  he  is  guilty  of  murder  in  the  first 
degree.  If  It  is  not  true,  he  should  be  ac- 
(luitted.  This  was  the  view  taken  by  the 
court,  and  it  is  one  which  is  fully  Justified 
by  the  testimony. 

Another  objection  Is  made  to  the  sentence, 
which  required  that  the  defendant  should 
be  confined  in  the  penitentiary  for  a  iierlod 
of  not  less  than  1  year,  and  until  the  death 
warrant  was  signed,  when  he  should  suffer 
death.  The  defendant  was  less  than  Iti  years 
of  age  when  the  offense  was  committed,  and 
the  statute  provides  that,  '"whenever  any 
person  under  the  age  of  sixteen  years  shall 
be  convicted  of  any  felony,  he  shall  be  sen- 
tenced to  Imprisonment  In  a  county  Jail  not 
exceeding  one  year.  Instead  of  confinement 
and  hard  labor,  as  prescribed  by  the  preced- 
ing provisions  of  this  act."  Gen.  St.  18S)I>. 
par.  2253  (Crimes  Act,  i  2})9).  It  Is  argued 
that  the  words  "any  felony,"  used  In  the 
section  quoted,  mean  every  felony,  and  nec- 
essarily Include  murder  in  the  first  degree, 
or  any  other  degree,  and  that  therefore  the 
only  punishment  which  could  be  Imposed 
on  the  defendant  Is  confinement  in  the  county 
Jail  not  exceeding  one  year.  There  can  be 
little  doubt  about  the  intetpretatlou  of  the 


provision.  The  statute  expressly  provides 
that  persons  convicted  of  murder  in  the  first 
degree  shall  suffer  death,  and  that  was  tb» 
punishment  Imposed  by  the  sentence  In  this 
case.  The  punishment  provided  In  the  quot- 
ed section  is  a  substitute  for  confinement  and 
hard  labor  as  prescribed  by  the  preceding 
provisions  of  the  act;  and,  as  confinement 
and  hard  labor  are  never  imposed  as  pun- 
ishment for  murder  in  the  first  degree,  it 
would  seem  clear  that  it  is  not  one  of  the 
felonies  the  punishment  for  which  is  "pre- 
scribed by  the  preceding  provisions  of  this 
act."  The  statutory  provisions  were  borrow- 
ed from  the  Missouri  Code,  and  the  supreme 
court  of  that  state,  in  construing  the  provi- 
sions, says:  "This  section  seems  capable  of 
but  one  construction,  and  that  is  to  require 
imprisonment  in  a  county  Jail  as  a  substi- 
tute for  Imprisonment  in  the  penitentiary, 
where  such  offenses  as  were  punishable  by 
Imprisonment  in  the  penitentiary  have  been 
committed  by  a  youth  under  sixteen.  A  fel- 
ony punishable  by  death  is  not  within  the 
meaning  or  letter  of  the  statute."  State  v. 
Barton,  71  Mo.  288;  State  v.  Adams,  76  Mo. 
355;  State  v.  Schmidt,  136  Mo.  644,  38  S. 
W.  719.  The  subsequent  statutory  provision, 
enacted  in  1872,  which  provides  that  a  per- 
son sentenced  to  the  penalty  of  death  shall 
not  be  executed  until  the  time  is  fixed  for 
his  execution  by  the  governor,  and  requiring 
lilm  to  be  confined  In  the  penitentiary  until 
the  death  warrant  is  Issued,  does  not  operate 
to  repeal  the  statute  prescribing  punishment 
for  murder  In  the  first  degree,  nor  does  It 
modify  the  sentence  of  the  law.  State  v. 
Crawford.  11  Kan.  32.  Tlie  latter  statute 
(chapter  160,  Laws  1872)  Is  in  the  nature  of 
a  statutory  direction  to  the  warden  as  to  the 
execution  of  the  sentence,  and  not  a  modifi- 
cation of  the  penalty  M-hich  the  law  iraiioses. 
In  re  Dyer.  5«  Kan.  480,  43  Pac.  783. 

The  sufliclency  of  the  evidence  Is  chal- 
lenged, but  on  that  question  there  is  no 
trouble.  In  our  view,  it  abundantly  sustains 
the  verdict,  and  an  analysis  of  the  same  Is 
not  necessary.  Some  other  objections  are 
urged,  which  do  not  seem  to  re(iulre  special 
attention,  and  we  find  nothing  in  the  record 
which  would  Justify  the  setting  aside  of  the 
verdict  or  the  reversal  of  the  Judgment. 
Judgment  attlrmed.  AH  the  Justices  concur- 
ring. 


m  Kan.  »71 
STATE  V.  ANDREWS. 

(Supreme  Court  of  Kansas.    July  7,  1900.) 

CRIMINAL  LAW— INSTRUCTIONS— CIRCUMSTAN- 
TIAL. EVIDENCE. 
In  a  criminal  prosecntion,  where  the  evi- 
dence of  the  defcmlnnt'o  guilt  is  partly  circum- 
stantial, it  is  prior  to  refuse  an  instruction  to 
the  jury  tendered  by  the  aconsed  in  the  follow- 
ing language:  "A  few  facts  or  a  multitude  of 
facts  proven,  all  consistent  with  the  supposi- 
tion of  guilt,  are  not  enough  to  warrant  a  ver- 
dict of  guilty.  In  order  to  convict  on  circura- 
stantial  evidence,  not  only  the  circumstancps 
must  all  concur  to  show  that  the  defendant 
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committed  the  crime,  but  they  must  be  incon- 
sistent with  any  other  rational  conclusion." 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ottawa  coun- 
ty; R.  F.  Thompson,  Judge. 

A.  N.  Andrews  was  convicted  of  larceny, 
and  appeals.    Reversed. 

R.  R.  Rees,  for  appellant  A  A.  Godard 
Atty.  Gen.,  and  F.  D.  Boyce,  Co.  Atty.,  for 
tbe  State. 

SMITH,  3.  The  appellant  was  convicted 
of  larceny  from  a  freight  car,  and  sentenced 
therefor  to  a  term  in  the  penitentiary. 
Omitting  the  formal  parts,  the  Information 
charged  "that  on  the  19th  day  of  November, 
189S,  in  the  county  of  Ottawa,  state  of  Kan- 
sas, one  A.  N.  Andrews  did  then  and  there 
unlawfully,  feloniously  take,  steal,  and  carry 
away  the  following  goods  and  chattels,  to 
wit:  One  sack  of  white  sugar,  of  the  value 
of  $a;  one  sack  of  brown  sugar,  of  tbe  value 
of  $5;  three  boxes  of  dried  fruit,  of  the 
value  of  $S  each;  one  sack  of  prunes,  of  the 
value  of  $5;  one  sack  of  green  coffee,  of  the 
value  of  ^.50,— all  of  said  goods  and  chattels 
then  and  there  being  the  property  of  the 
Atchison.  Topeka  &  Santa  F6  Railway  Com- 
pany, a  corporation,  and  said  goods  and  chat- 
tels then  and  there  being  in  a  certain  freight 
car  belonging  to  said  railway  company,  when 
so  unlawfully,  feloniously  taken,  stolen,  and 
carried  away."  The  evidence  against  tbe 
appellant  introduced  on  the  part  of  the  state 
was  for  a  large  part  circumstantial  In  char- 
acter. The  only  testimony  not  of  such  na- 
ture was  that  of  the  sheriff,  who,  in  a  con- 
versation with  the  accused  after  his  arrest, 
said  to  the  prisoner,  "I  am  surprised  that 
yon  would  mix  up  In  a  deal  of  this  kind." 
in  answer  to  which  the  latter  said  that  what 
he  had  done  was  for  the  benefit  of  his  fam- 
ily. No  one  saw  the  appellant  commit  the 
larceny.  There  was  testimony,  however, 
that  after  being  away  from  home  most  of 
the  night,  he  returned  with  two  sacks  of 
sugar,  a  sack  of  prunes,  some  cofTee,  two 
boxes  of  raisins,  and  a  box  of  currants  and 
oranges.  This  property  corresponded  In  de- 
scription with  goods  consigned  for  ship- 
ment contained  In  a  car  of  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  on 
which  the  seal  was  broken,  and  from  which 
the  goods  were  missing.  The  court  refused 
the  following  instruction  on  behalf  of  the 
defendant  below:  "A  few  facts  or  a  multi- 
tude of  facts  proven,  all  consistent  with  the 
supposition  of  guilt,  are  not  enough  to  war- 
rant a  verdict  of  guilty.  In  order  to  convict 
on  circumstantial  evidence,  not  only  the  cir- 
cumstances must  all  concur  to  show  that  the 
defendant  committed  the  crime,  but  they 
must  be  Inconsistent  with  any  other  ration- 
al conclusion."  In  this  there  was  error. 
Applied  to  circumstantial  evidence,  the  lan- 
guage of  said  Instruction  has  been  approved 
In  Home  v.  State,  1  Kan.  47,  and  in  State 
V.  Hunter,  50  Kan.  302,  32  Pac.  37.    It  Is 


not  determinable  whether  the  conviction  re- 
sulted from  the  force  of  the  direct  or  the 
circumstantial  evidence,  or  by  the  combined 
strength  of  botn.  It  was  within  the  prov- 
ince of  the  Jury  to  disregard  the  testimony 
of  the  sheriff,  and  to  base  their  verdict  sole- 
ly upon  tne  incriminating  circumstances 
surrounding  the  accused.  This  being  true. 
It  was  proper  to  furnish  a  guide  to  the  jury 
to  govern  them  In  the  consideration  of  the 
probative  force  of  such  circumstances  as 
were  shown,  tending  to  establish  the  guilt 
of  the  defendant.  State  v.  Komstett,  61 
Kan.  — ,  61  Pac.  805. 

An  objection  was  made  to  the  Informa- 
tion, In  that  It  falls  to  aver  that  the  larceny 
was  committed  In  a  freight  car  on  a  railway 
In  this  state.  Section  84,  c.  100,  Gen.  St. 
1897.  It  becomes  immaterial,  however,  to 
consider  this  objection,  for  the  reason  that 
the  Information  can  be  amended  on  another 
trial  of  the  case.  The  judgment  of  the 
court  below  will  be  reversed,  and  a  new 
trial  (^dered.    All  the  justices  concurring. 


In  re  DAVIS. 


(61  Kan.  231) 


(Supreme  Court  of  Kansas.     July  7,  1900.) 

COURT  OP  COMMON  PLEAS— ESTABLISHMENT- 
MAJORITY  VOTK. 
The  language  of  section  27  of  chapter  16 
of  tbe  LawH  of  the  Special  Sestiiou  of  1^S>8,  "An 
act  funcerning  a  court  of  common  pleas  for  the 
counties  of  Crawford  and  Clierokee  in  the  stutt^ 
of  Kansas,"  that  "if  a  majority  of  the  elpcti>r» 
in  each  of  the  counties  voting  at  such  election 
shall  favor  the  creation  and  estubli!<hmi>iit  of 
said  court,"  etc.,  the  court  shall  be  established, 
does  not  mean  a  majority  in  each  county  who 
voted  upon  the  proposition  to  establish  thtr 
court,  but  it  means  a  majority  of  all  the  elec- 
tors in  each  county  who  voted  at  the  election 
upon  any  or  all  candidacies  for  office  or  propo- 
sitions submitted;  and.  inasmuch  as  such  ma- 
jority in  Crawford  county  did  not  vote  in  favor 
of  the  establishment  of  the  court,  the  court  was 
never  legally  authorized. 
(Syllabus  by  the  Court.) 

Application  of  John  Davis  for  discharge 
on  habeas  corpus.    Discharge  granted. 

Arthur  Puller  and  L.  J.  Phelps,  for  peti- 
tioner. B.  S.  GaltsklU  and  Morris  CUggltt, 
for  respondent. 

DOSTBR,  O.  J.  This  l8  an  original  pro- 
ceeding In  habeas  corpus,  and  it  Involves  a 
construction  of  certain  provisions  of  chap- 
ter 16  of  the  Laws  of  the  Special  Session  of 
1898,— an  act  creating  the  court  of  common 
pleas  of  Cherokee  and  Crawford  counties, 
and  defining  its  jurisdiction.  The  petitioner, 
John  Davis,  was  convicted  of  a  felony  in 
that  court,  and  by  Its  judgment  waa  ordered 
Imprisoned  in  the  state  penitentiary.  He  al- 
leges that  the  act  creating  the  court  Is  un- 
constitutional. In  that  It  contains  an  abne- 
gation of  the  legislative  power  to  ordain  the 
taking  effect  of  Itself  as  a  law,  and  the  dele- 
gation of  such  power  to  the  electors  to  de- 
termine whether  It  shall  have  an  existence 
as  a  law;  and,  as  an  alternative  proposition, 
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lie  alleges  that  If  the  act  of  the  legislature 
•■Waa  not  an  abnegation  of  its  power,  and  a 
delegation  of  It  to  the  people,  but  was  in  the 
nature  of  a  privilege  to  accept  or  reject  the 
benefits  of  an  enacted  law,  the  electors  did 
not,  as  provided  by  the  act,  vote  to  accept 
the  benefits  of  its  provisions,  and  therefore 
that  the  court  sentencing  him  never  right- 
fully came  into  existence.  The  portions  of 
the  act  material  to  notice  are  as  follows: 

"Section  1.  That  a  new  court  of  record  be 
and  such  court  Is  hereby  created  and  estab- 
lished for  the  counties  of  Cherol^ee  and 
Crawford,  to  be  called  the  court  of  common 
pleas.  Said  court  shall  have  one  presiding 
Judge,  whose  style  of  office  shall  be  'Judge 
of  the  court  of  common  pleas';  and  said 
court  shall  have  two  clerks,  and  style  of  of- 
fice shall  be  'clerk  of  the  court  of  common 
pleas':  provided,  however,  that  the  majori- 
ty of  the  qualified  electors  of  said  coimties 
shall  vote  In  favor  thereof  as  hereinafter 
provided." 

"Sec.  10.  The  governor  shall,  immediately 
upon  the  passage  of  the  act,  and  the  approv- 
al of  the  same  by  the  qualified  electors  of 
Cherokee  and  Crawford  counties  as  herein- 
after provided,  appoint  and  cominlsslou  a 
Judge  for  the  court  hereby  created,  who  shall 
be  a  resident  member  of  the  bar  of  Cherokee 
or  Crawford  counties,  Kansas,  whose  term 
of  ofBce  shall  commence  with  the  date  of  his 
commission  and  who  shall  hold  his  office  un- 
til his  successor  Is  elected  and  qualified." 

"Sec.  12.  Tlie  governor  shall,  upon  the  pas- 
sage of  this  act  anu  the  approval  of  the  same 
by  the  qualified  electors  of  Cherokee  and 
Crawford  counties  as  hereinafter  provided, 
appoint  and  commission  for  the  court  here- 
by created  two  clerks,  one  for  the  county  of 
Cherokee  and  one  for  the  county  of  Craw- 
ford, whose  terms  of  office  shall  commence 
with  the  date  of  their  said  appointments, 
and  who  shall  hold  their  office  until  their 
successors  are  duly  elected  and  qualified." 

"Sec.  26.  At  the  general  election  to  be  held 
on  the  Tuesday  next  succeeding  the  first 
Monday  in  November,  1899,  and  each  four 
years  thereafter,  there  shall  be  elected  a 
Judge  of  said  court  of  common  pleas,  whose 
term  of  offtce  shall  l)e  four  years  from  the 
first  Monday  In  January  following  his  elec- 
tion, or  until  his  snccessw:  is  duly  elected 
and  qualified:  and  there  shall  be  elected  in 
each  of  said  Cherokee  and  Crawford  coun- 
ties a  clerk  of  said  court  for  said  county  at 
the  general  election  to  be  held  on  the  Tues- 
day next  succeeding  the  first  Monday  In  No- 
vember. ISOO,  and  each  two  years  thereafter. 

"Sec.  27.  That  the  board  of  county  com- 
missioners of  Cherokee  and  Crawford  coun- 
ties shall  submit  to  a  vote  of  the  qualified 
electors  of  snld  counties,  at  the  next  general 
election  or  at  a  special  election  to  be  called 
and  held  In  said  counties  for  that  purpose, 
the  qwestlon  of  ostabllshinK  a  new  court  of 
record  for  said  counties,  to  be  called  the 
court  of  common  plens.  The  board  of  coun- 
ty commissioners  of  Crawford  coimty  shall 


meet  in  Joint  session  with  the  board  of  coun- 
ty commissioners  of  Cherokee  county,  at  the 
commissioners'  room  at  the  court-house  at 
Columbus,  Cherokee  county,  Kansas,  on  or 
before  the  23d  day  of  January,  1889,  for  the 
purpose  of  determining  whether  or  not  a  spe- 
cial election  shall  be  called  In  said  counties 
of  Cherokee  and  Crawford  for  the  purpose 
of  submitting  to  the  qualified  electors  there- 
of the  question  of  whether  or  not  the  coun 
of  common  pleas  of  said  counties  shall  be  es- 
tablished. If  salu  hoards  of  commissioners 
of  said  counties  shall,  by  a  majority  vote 
thereof,  In  Joint  session,  decide  to  call  spe- 
cial election  to  vote  upon  said  proposition. 
It  shall  be  the  duty  of  the  county  commis- 
sioners of  each  of  the  said  coimties  to  call  a 
special  election  to  be  held  on  the  same  day 
in  each  of  the  said  counties,  not  more  than 
forty-five  days  after  the  date  of  said  Joint 
session,  and  of  which  special  election  thirty 
days'  notice  shall  be  given;  said  election  to 
be  held  as  provided  by  law  for  the  holding  of 
si)ocIal  elections  in  tbts  state.  The  ballots 
to  be  furnished  and  used  at  said  special  elec- 
tion shall  bear  the  printed  words  and  char- 
acters thus: 


"Shall  a  court  of  common  pleas 
be  established  for  Cherokee  and 
Crawford  counties,  Kansas? 


Te. 


Mo 


"Each  elector  shall  designate  his  vote  by  a 
cross  in  the  blank  after  the  word  'i'es'  or 
'No'  as  he  desired  to  vote  for  or  against  said 
proposition.  Said  election  shall  be  conduct- 
ed, and  the  ballots  cast  thereat  shall  be 
counted  and  returned,  as  provided  by  law  in 
other  elections,  and  shall  be  canvassed  at  a 
Joint  session  of  the  boards  of  commissioners 
of  Crawford  and  Cherokee  counties  to  be 
held  in  the  city  of  Columbus,  on  the  Friday 
next  succeeding  the  date  upon  which  said 
election  shall  be  held.  The  county  clerks  of 
said  counties  shall  Immediately  certify  the 
result  of  said  election  to  the  governor  of  the 
state  of  Kansas,  who,  if  a  majority  of  the 
electors  In  each  of  the  counties  of  Cherokee 
and  Crawford  voting  at  such  election  shall 
favor  the  creation  and  establishment  of  said 
court  of  common  pleas,  shall  immediately 
appoint  a  Judge  and  clerks  for  said  court  as 
hereinbefore  provided  in  this  act." 

The  hoards  of  county  commissioners  of  the 
two  counties  did  not  call  a  special  election  for 
the  purpose  of  snl>mitting  to  the  electors  the 
question  of  the  establishment  of  the  court,  as 
they  were  authorlKed  to  do  by  section  27. 
above  quoted.  The  vote  upon  that  question 
was  therefore  taken  at  the  general  election  in 
November,  18519.  At  that  election  a  majority 
of  the  voters  of  Cherokee  county,  voting  at 
such  election,  voted  In  favor  of  the  establish- 
ment of  the  court:  but  a  majority  of  the 
electors  of  Crawfoitl  count.v,  voting  at  such 
election,  did  not  vote  in  favor  of  Its  establish- 
ment. In  the  last-named  coimty  7.013  electors 
voted  at  the  election.  Out  of  this  number. 
3.0!Io,  or  412  less  than  a  majority^  voted  in 
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favor  of  the  establiBhinent  of  tbe  conrt.  and 
2,940  voted  against  It  It  will  be  obaerred, 
therefore,  that,  while  a  majority  of  those  who 
voted  In  Crawford  county  upon  the  proposi- 
tion voted  In  favor  of  It,  yet,  adding  together 
all  who  voted  both  for  and  against  It,  there 
were  078  who  voted  at  the  election  for  candi- 
dacies for  (^ce  and  upon  other  propositions 
who  did  not  vote  at  all  upon  tbe  pn^osltion 
to  establish  the  court  Therefore  the  preposi- 
tion to  establish  the  court  did  not  receive  the 
actual  assent  of  a  majority  of  tbe  electors  In 
Crawford  county  voting  at  such  election. 
However,  as  authorized  by  section  26  of  the 
act  the  electors  of  the  two  counties  voted 
for  a  Judge  and  for  derkB  for  each  of  said 
counties.  The  result  of  the  election  was  cer- 
tified to  the  governor,  who,  in  accordance  with 
section  10  and  the  closing  sentence  of  section 
27,  made  an  appointment  to  the  office  of 
Judge  for  the  time  preceding  the  commence- 
ment of  the  full  term  provided  for  said  office. 
As  before  stated,  tbe  validity  of  the  act  is 
attaclied  upon  the  ground  that  section  27 
contains  an  abnegation  of  the  legislative 
power  to  will  and  ordain  the  law,  and  an  at- 
tempted del^ation  of  It  to  others  than  the 
constituted  authwlty.  This  raises  an  interest- 
ing question,  and  one  tbat  is  becoming  Im- 
portant In  this  state.  In  view  of  the  frequent 
reference  by  the  legislature  to  the  people  of 
the  question  whether  they  will  accept  the 
benefits  of  statutory  provisions  enacted  in 
their  behalf.  Tbe  question  was  submitted  to 
us  In  Be  Hendricks,  60  Kan.  796,  67  Fac. 
966,  but  It  did  not  become  either  necessary 
or  proper  for  ua  to  undertake  its  determlnar 
tion  in  that  case;  nor,  in  the  view  we  have 
of  this  case,  does  It  now  become  either  neces- 
sary or  proper  for  us  to  undertake  to  deter- 
mine it  Whether  the  statute  now  under  con- 
sideration furnishes  an  Instance  of  an  at- 
tempted enactment  of  a  law  by  popular  vote, 
which  the  courts,  as  a  rule,  condemn,  or  fur- 
nishes on  instance  of  the  acceptance  by  popu- 
lar vote  of  the  provisions  of  a  ieglslativ^y 
enacted  law,  which  the  courts,  as  a  rule,  ap- 
prove, does  not  become  necessary  for  us  to 
consider.  We  may  admit,  as  contended  by 
the  respondent  that  the  act  in  question  is  an 
Instance  of  the  latter  kind,  and  that  it  is 
therefore  constitutionally  valid.  The  ques- 
tion still  remains,  did  the  electors  of  the  Ju- 
dicial district  provided  for  vote,  within  the 
terms  of  the  act,  to  accept  the  benefit  of  Its 
provisions,  and  avail  themselves  of  the  op- 
portunity to  establish  the  court?  It  would 
seem,  from  the  closing  sentence  of  section  27, 
that  the  taJcing  effect  of  the  act,  or,  as  the 
respondent  prefers  to  express  it  the  accept- 
ance of  the  benefits  of  the  act  was  condi- 
tioned upon  "a  majority  of  the  electors  in 
each  of  the  coonties  of  Cherokee  and  Craw- 
ford voting  at  such  election  in  favor  of  the 
creation  and  establishment  of  said  court" 
Only  in  that  contingency  could  the  governor 
appoint  a  Judge  and  clerks  ad  interim  for 
the  court.  So,  also,  by  section  1  of  the  act  the 
creation  and  establishment  of  tbe  court  was 


candltioned  npon  a  ikovIso  "that  tbe  majority 
of  the  qualified  electors  of  said  cotutiea  shall 
vote  In  favor  thereof  as  hereinafter  provided." 
What  was  meant  by  the  clause  "aa  herein- 
after provided"  will  presently  receive  our 
attention.  For  tbe  moment  we  will  assume 
that  it  meant  as  provided  by  section  27,  a 
favorable  vote  by  a  majority  in  each  county 
voting  at  the  election.  Hence,  the  establish- 
ment of  the  court  t)eing  conditioned  upon  tbe 
vote  of  "a  majority  of  the  electors  in  each 
of  the  counties  of  Cherokee  and  Crawford 
voting  at  such  election."  the  question  occurs, 
what  was  meant  by  the  words  "a  majority 
voting  at  such  election."  We  feel  clear  that 
they  mean  a  majority  of  all  those  who  voted 
at  the  election,  whether  they  voted  upon  the 
proposition  to  establish  the  court  or  did  not 
The  language  of  the  act  is  plain.  There  is 
scarcely  occasion  for  the  application  to  it  of 
rules  of  constructlML  Electors  voting  at  an 
election  at  whlcb  two  or  more  propositions 
are  submitted,  or  at  which  candidacies  for 
two  or  more  offices  are  voted  for,  are  those 
who  vote  for  or  against  any  one  of  the  propo- 
sitions or  for  or  against  any  of  the  candidates, 
whether  they  vote  for  or  against  all  of  such 
propositions  and  candidates,  or  only  for  or 
against  a  part  of  them.  The  total  number  at 
such  electors  who  voted  at  such  election, 
whether  they  voted  npon  all  of  the  proposi- 
tions submitted,  ot  for  or  against  all  of  tbe 
candidates,  are  "the  electors  voting  at  such 
election."  Hence,  in  order  to  the  establish- 
ntent  of  the  court  the  statute  required  a  ma- 
jority of  tJbe  electors  voting  at  such  election 
In  each  of  the  counties  to  favor  its  establish- 
ment Inasmuch  as  a  majority  ot  the  electors 
voting  at  the  election  in  Crawford  county  up- 
on the  various  propositions  and  candidates 
submitted  to  them  did  not  vote  in  favor  of  the 
estahlisbment  ot  the  court  the  proposition 
to  establish  it  failed  of  the  requisite  approval. 
Upon  the  question  of  the  construction  of  stat- 
utes phrased  like  the  one  under  ccmsideration, 
the  case  of  Board  ot  Trustees  of  Sumner  Go. 
High  School  V.  Board  of  Com'rs  of  Sumner 
Co.  (recently  decided)  60  Tac  1057,  la  di- 
rectly in  point 

Counsel  for  respondent  contend  that  the 
particular  language  of  the  act  under  consider- 
ation brings  the  case  within  the  prhictpie  an- 
nounced in  Board  v.  Wlnkley,  29  Kan.  36,  and 
State  V.  Ediols,  41  Kan.  1,  20  Pac.  523.  The 
case  first  cited  Involved  the  consideration  of 
an  act  providing  for  the  taking  of  a  vote  upon 
the  question  of  the  payment  of  a  bounty  for 
the  growing  of  hedges.  The  statute  (chapter 
91,  Laws  1871)  read:  "If  a  majority  of  the 
votes  cast  are  for  the  bounty  they  shall  de- 
clare said  law  to  be  in  full  force  and  effect." 
The  vote  upon  tbe  hedge-bounty  proposition 
was  taken  at  a  general  election  at  which  can- 
didates for  office  were  voted  for.  A  majority 
of  all  who  voted  at  the  election  did  not  vote 
in  favor  of  the  bounty  proposition,  but  a  ma- 
jority of  those  who  voted  upon  the  bounty 
proposition  voted  in  favor  of  it  Upon  a  con- 
sideration of  the  meaning  of  the  statute,  U 
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was  held  that  the  proposition  was  carried. 
The  court  rested  tue  decision  in  part  upon  the 
ground  that  "the  electors  who  were  present 
at  the  polls,  and  while  voting  for  township 
officers,  did  not  vote  upon  the  bounty  proiK)sl- 
tions,  are  presumed  to  assent  to  the  expressed 
win  of  the  majority  of  those  voting  thereon." 
In  State  v.  Echols,  supra,  a  similar  vote  un- 
der a  similar  statute  at  a  general  election  was 
considered.  The  statute  read,  "After  said 
election  the  ballots  on  said  question  shall  be 
canvassed  In  the  same  manner  as  In  the  elec- 
tion for  county  olHcers,  and  if  a  majority  of 
all  the  votes  cast  shall  be  in  favor  of  estab- 
lishing such  high  school,"  etc.,  the  school 
shall  be  established.  In  the  last-cited  case, 
Board  v.  Wlnkley,  supra,  was  regarded  as  a 
controlling  authority  and  was  followed.  The 
decisions  of  these  cases  were  correct,  but  the 
writer.  8i)eaking  for  himself  alone,  thinks  the 
reasoning  in  them  unsound,  and  likewise  un- 
necessary to  uphold  the  decisions.  What  was 
meant  In  each  of  the  statutes  by  the  words 
"majority  of  the  votes  cast"  was  majority 
cast  on  the  particular  proposition  submitted. 
The  contexts  of  the  statutes  In  each  of  the 
cases,  and  the  particular  language  under  con- 
sideration, showed  this;  and  It  was  unneces- 
sary to  indulge  the  presumption  that  those 
who  did  not  vote  at  all  upon  the  question 
were  presumed  to  assent  to  the  will  of  the 
majority,  or,  in  other  words,  to  count  those 
who  did  not  vote  at  all  upon  the  proposition 
as  voting  in  favor  of  it.  Counsel  for  the  re- 
spondent quote  from  the  dosing  sentence  of 
section  27  of  the  act  under  consideration,  that, 
"if  a  majority  of  the  electors  in  each  of  the 
counties  voting  at  such  election  shall  favor 
the  creation  and  establishment  of  said  court," 
etc.,  and,  emphasizing  the  word  "favor"  eon- 
tend  that  its  use  constitutes  a  legislative 
adoption  of  the  rule  of  the  former  cases  of 
Board  v.  Winkley,  snpra,  and  State  v.  Echols, 
supra,  that  those  who  do  not  vote  upon  a 
proposition  are  presumed  to  assent  to  the  will 
of  a  majority  of  those  who  do  vote  upon  It. 
We  cannot  concur  in  this  reasoning.  The  way 
for  an  elector  to  signify  his  favor  for  a  can- 
didate for  office,  or  for  a  proposition  to  be 
voted  upon,  is  to  cast  a  ballot  for  him  or  for 
it.  When  the  statute  speaks  of  an  elector 
favoring  a  candidate  or  a  proposition,  it  means 
favoring  him  or  it  by  casting  a  ballot  for  him 
or  it.  It  Implies  the  ascertainment  of  his 
favor  by  means  of  the  authorized  and  only 
permissible  and  recognizable  evidence  of  it,  to 
%vlt,  a  ballot;  and  it  does  not  mean  the  ascer- 
tainment of  his  favor  by  presuming  his  agree- 
ment to  the  action  of  the  majority  of  such  of 
his  fellows  as  choose  to  express  themselves. 
He  may  be  bound  in  some  cases  by  the  action 
of  the  majorit.v,  by  falling  to  dissent  from  it; 
but  not  where  the  law,  in  order  to  bind  him, 
requires  the  expressed  assent  of  a  majority 
of  the  whole  of  an  ascertainable  number, 
which  Is  the  case  under  the  law  we  are  con- 
sidering. 

It  is  also  contended  by  counsel  for  respond- 
ent that.  If  their  views  as  above  stated  should 


be  regarded  as  unsound,  the  result  of  the  vote 
must  nevertheless  be  held  favorable  to  the 
establishment  of  the  court,  because  the  lan- 
guage of  section  27,  which  we  have  been  con- 
sidering, relates  only  to  the  special  election 
authorized  by  It,  and  the  ascertainment  of  the 
result  and  the  contingent  appointment  of  the 
Judge  and  clerks  to  follow  thereafter.  It  Is 
argued  that  section  27  only  furnishes  the  rule 
for  a  special  election,  and  inasmuch  as  no 
special  election  was  called,  but  the  vote  was 
taken  at  a  general  election,  the  statute  ap- 
propriates those  general  provisions  of  law 
elsewhere  found  for  ascertaining  and  declar- 
ing the  result.  The  statute  is  not  as  dear  as 
it  should  be,  but  upon  this  matter  we  feel 
convinced  that  counsel  are  also  mistaken.  It 
is  true  that  the  provisions  of  section  27  re- 
late to  a  si)eclal  election,  but  other  sections 
of  the  act.  instead  of  appropriating  the  provi- 
sions of  the  general  election  law  for  the  as- 
certainment of  the  result  of  a  vote  taken  at  a 
general  election  held  imder  such  act,  appro- 
priate the  provisions  of  this  same  section  27 
for  the  ascertainment  of  such  result  Seo- 
tlon  1  declares  that  the  court  shall  be  estab- 
lished in  the  event  "that  the  majority  of  the 
qualified  electors  of  said  counties  shall  vote 
In  favor  thereof,  as  hereinafter  provided"; 
section  10  requires  the  governor  to  appoint  a 
judge  upon  the  approval  of  the  act,  "by  the 
qualified  electors,  as  hereinafter  provided"; 
and  section  12  requires  Mm  upon  the  approv- 
al of  the  act  "by  the  qualified  electors,  as 
hereinafter  provided,"  to  appoint  clerks  for 
the  court  in  the  two  counties  named.  The 
clause  "as  hereinafter  provided,"  which  oc- 
curs in  these  sections  of  the  statute,  refers  to 
the  thereafter  provided  terms  and  conditions 
of  section  27.  Hence,  for  the  ascertainment 
of  the  result  of  the  general  election,  the  stat- 
ute appropriates  the  special  provisions  relat- 
ing to  the  special  election.  These  provisions 
govern,  and  they  did  not  authorize  the  estab- 
lishment of  the  court,  except  In  the  contin- 
gency of  an  affirmative  vote  favoring  Its  es- 
tablishment by  a  majority  of  all  the  electors. 
In  each  of  the  counties,  voting  at  the  elec- 
tion, upon  the  various  propositions  and  candi- 
dacies thereat  submitted.  We  would  like  to 
be  able  to  reach  a  different  conclusion.  We 
are  reluctantly  forced  to  the  one  we  an- 
nounce, but  the  law  Is  plain,  and  by  that  only 
can  our  action  be  governed.  There  Is  no  le- 
gally established  court  of  common  pleas  for 
the  counties  of  Cherokee  and  Crawford.  The 
prayer  of  the  petitioner  Is  granted,  and  he  Is 
ordered  discharged  from  custody.  All  the 
justices  concurring. 


'"  ■"■-ti  An-  T"! 
GARt^ELD  TP.,  FINNEY  COUNTY,  v.  FIN- 

NUP. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment. W.  D.    May  1«,  1809.) 

COUNTIES— DE  FACTO  EXISTENCE— WARRANTS 
—PRESENTATION    FOR  PAYMENT. 

1.  The  decisions  of  the  supreme  court  in  Ri- 
ley V.  Uarfidd  'Vp.,  38  Pac.  oOO.  5i  Kan.  4G3, 
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and  Id.,  48  Pac.  85.  58  Kan.  299,  followed  as 
to  the  liability  of  Garfield  townsbiii^  in  Finney 
county,  for  Talid  debts  created  by  the  board  of 
<?omiuisMioners  of  Garfield  county  during  the  de 
facto  existence  of  said  county. 

2.  In  an  action  afcainst  Garfidd  township,  in 
Finney  eonnty,  to  recover  on  warrants  issued 
by  the  board  of  commissioners  of  Garfield  coun- 
ty, the  iH'titiou  alleged  that  the  warrants  had 
been  duly  |>resente<l  to  the  treasurer  of  Garfield 
county  for  payment,  and  by  him  indorsed.  "Not 
paid  for  want  of  funds."  Jiel4,  that  failure  to 
allege  presentation  of  the  warrants  for  pay- 
ment ti>  the  township  board  of  .-iaid  Garfield 
township  did  not  render  the  petition  demurra- 
ble. Board  of  (Jom'ra  of  Finney  Co.  v.  Board 
of  Comrs  of  Gray  Co.,  54  I'ac.  1100,  8  Kan. 
App.  7-10. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
A.  J.  Al)butt,  Judge. 

Action  by  F.  Finnup  against  Garfield  town- 
ship, Finney  county.  Judgment  for  plain- 
tiff.   Defendant   brings   error.    Affirmed. 

Milton  Brown,  for  plaintiff  In  error.  A.  J. 
Hosklnson.  for  defendant  in  error. 

MILTON.  J.  In  this  action,  F.  Flnnnp  re- 
fOTered  Judgment  against  Garfield  township, 
Finney  county,  on  a  number  of  county  war- 
rants issued  under  the  authority  of  the  coun- 
ty commissioners  of  (Jarfleid  county  prior 
to  March  7,  18U3,  at  which  date  the  organi- 
zation of  that  county  was  declared  invalid 
by  the  supreme  court  in  the  case  of  State  v. 
Board  of  Com'rs  of  Garfield  Oo.,  54  Kan. 
372,  S8  Pac.  55U.  Each  of  the  counts  of  the 
petition  was  In  form  as  follows:    "Plaintiff 

states,  for  his cause  of  action,  that  the 

defendant  la  a  duly-organlaed  municipal  cor- 
poration, and  the  legal  successor  of  Garfield 
•county,  Kansas,  and  is  constituted  of  the 
same  territory  and  Inhabitants  formerly  com- 
posing Oarfleld  county,  Kansas,  and  that  on 
day  of the  board  of  coimty  com- 
missioners of  Garfield  county  audited  and 
JiUowed  to  the  plaintiff  against  sold  Garfield 

county,   Kansas,    the   sum   of  dollars, 

and  ordered  a  warrant  Issued  on  the  treasur- 
er of  said  county,  a  copy  of  which  is  hereto 

attached,  marited  'Exhibit  ,'  and  made 

a  part  hereof,  and  that  on  the  — -—  day  of 

said  warrant  was  duly  presented  to 

the  treasurer  of  satd  county  for  payment, 
and  Indorsed  by  said  treasurer,  'Presented  for 
layment,  and  not  paid  for  want  of  funds,' 
and  that  the  defendant  is  Indebted  to  the 
plaintiff  upon  said  warrant  In  the  sum  of 

dollars,    with    six   per   cent.    Interest 

thereon  from  the day  of ."    The 

defendant  filed  a  motion,  consisting  of  sey- 
eral  separate  paragraphs,  to  strike  cer- 
tain allegations  from  the  petition,  and,  in  ef- 
fect asked  that  each  and  every  allegation 
of  each  count  of  the  petition  be  stricken  out. 
The  motion  was  overrided.  The  defendant 
then  demurred  on  all  except  the  second  of 
the  statutory  grounds.  The  demurrer  being 
overruled,  the  defendant  answered  by  a  gen- 
eral denial,  and  an  allegation  that  Garfield 
county  never  had  a  legal  existence,  and 
that  on   the  7th   day  of  March,   1893,   the 


sdpretne  court  of  Kansas  had  so  decided; 
and  a  further  allegation  that  one  of  the  war- 
rants, on  its  face,  appeared  to  have  been 
Issued  at  an  adjourned  meeting  of  the  county 
commissioners.  The  afildavit  verifying  the 
answer  related  only  to  the  allegation  respect- 
ing the  invalidity  of  the  county  org.inlzation. 
The  plaintiff  offered  In  evidence  the  original 
warrant.s,  and  no  further  evidence  was  in- 
troduced by  either  party.  The  following  ad- 
mission appears  in  the  record:  "It  is  admit* 
ted  that  there  were  persons  claiming  to  act 
and  were  acting  as  the  various  county  ofllcera, 
as  named  under  the  law  of  Kansas,  of  the  al- 
leged county  of  Garfield,  up  to  the  time  the 
supreme  court,  In  the  ease  of  State  v.  Rowe, 
declared  them  to  be  tisurpers."  The  fore- 
going refers  to  the  case  of  State  v.  Board  of 
Com'rs   of   Garfield   Co.,   supra. 

After  a  careful  consideration  of  the  various 
propositions  argued  by  counsel,  we  have 
reached  the  conclusion  that  the  trial  court 
did  not  err  In  overruling  the  demurrer  and 
the  motion  to  strike  out,  and  that  the  Judg- 
ment In  favor  of  the  plaintiff  below  was  cor- 
rect. The  reasons  for  this  conclusion  are 
as  follows:  The  status  of  Garfield  township 
as  a  municipality,  and  In  relation  to  the 
creditors  of  Garfield  county,  has  been  set- 
tled and  determined  by  the  legislature  and 
the  supreme  court.  In  the  case  of  State  v. 
Board  of  Com'rs  of  Garfield  Co.,  supra, 
wherein  the  act  creating  Garfield  county  was 
declared  unconstitutional  and  void,  and  the 
county  was  held  to  be  an  unconstitutional 
and  void  organization,  th«  rights  of  its  cred- 
itors were  expressly  declared  not  to  bare 
been  adjudicated  or  determined.  Eleven 
days  after  that  decision  was  rendered,  chap- 
ter 98,  Laws  1893,  entitled  "An  act  creating 
the  township  of  Garfield,  of  Finney  county. 
Kansas,"  etc.,  took  effect  By  this  act  the 
territory  formerly  known  as  "Garfield  Coun- 
ty" became  a  municipal  township  of  Finney 
county.  Section  2  of  the  act  declared  that  the 
territory  so  attached  should  in  no  way  be-, 
come  liable  for  any  of  the  indebtedness  there- 
tofore created  by  Finney  county,  and  sec- 
tion 3  declared  that  Finney  county  should 
in  no  way  become  liable  for  the  indebted- 
ness theretofore  created  by  the  organization 
theretofore  known  as  "Garfield  County."  In 
the  case  of  State  v.  Lewelling,  51  Kan.  562, 
3.^  Pac.  425,  the  said  act  was  declined  con- 
stitutional and  valid.  In  Riley  v.  Garfield 
Tp.,  54  Kan.  463,  38  Pac.  560,  on  the  hearing 
of  the  motion  to  quash  the  alternative  writ 
of  mandamus,  the  court  held:  "The  town- 
ship of  Garfield,  in  Finney  county,  Is,  as  a 
public  municipal  corporation,  the  legal  suc- 
cessor of  Garfield  county,  and  therefore  Is 
liable  for  the  valid  debts  created  by  that 
county  during  its  de  facto  organization  or 
existence."  In  the  same  case,  in  the  trial 
on  its  merits,  the  court  held  that  Garfield 
county,  from  the  time  of  Its  organization  un- 
til the  decision  in  the  case  of  State  v.  Board 
of  Com'rs  of  Garfield  Co.,  supra,  was  a  coun- 
ty de  facto,  and  that  the  acta  of  its  officers 
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were  the  acts  of  de  facto  officers,  and  bind- 
ing aa  such  between  the  people  of  the  county 
and  perscms  dealing  with  them  as  public  of- 
ficers.   RUey  T.  Garfield  Tp.,  68  Kan.  299, 

49  Pac.  85.  From  the  foregoing,  it  Is  clear 
that  Garfield  township  became  the  municipal 
successor  of  Garfield  county,  and  therefore 
liable  for  the  payment  of  the  warrants  sued 
on  in  this  action,  as  the  same  were  In  due 
form,  and,  presumptively,  properly  Issued. 
The  decision  in  Vandrlss  t.  Hill,  58  Kan.  611, 

50  Pac.  872,  is  not  only  not  opposed  to,  but  In 
fact  sustains,  the  conclusion  we  have  reach- 
ed. 

Counsel  for  plaintiff  in  error  seems  to  dalm 
that  the  defendant  in  error  is  bound  by  the 
language  of  the  "admission"  hereinbefore 
quoted,  and  that  thereunder  the  officers  who 
Issued  the  warrants  sued  on  must  be  regard- 
ed as  usurpers.  This  position  is  untenable, 
in  view  of  the  decision  in  Riley  v.  Garfield 
Tp.,  supra. 

The  contention  that  the  plalntUf  should 
have  pleaded  that  he  had  made  a  demand  on 
the  proper  officers  of  Garfield  township  for 
payment  of  the  warrants  is  answered  by 
the  decision  of  this  court  in  the  case  of 
Board  of  Com'rs  of  Finney  Co.  v.  Board  of 
Com'rs  of  Gray  Co.,  8  Kan.  App.  745,  64 
Pac.  1100,  where  it  was  held  that  such  an 
allegation  was  not  necessary.  This  question 
was  not  raised  by  the  answer,  and  was  there- 
fore waived.  Besides  this,  the  petition  here 
alleges  that  the  warrants  were  duly  presented 
to  the  treasurer  of  Garfield  county  for  pay- 
ment, and  indorsed  by  the  said  treasurer, 
"Presented  for  payment,  and  not  paid  for 
want  of  funds." 

Other  ciaims  of  counsel  do  not  require  spe- 
cific mention.  The  judgment  of  the  district 
court  is  affirmed. 


<»  Kan.App,  78S) 

OLARK  T.  STATE  ex  rel.  SUMNEY. 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    May  16,  1899.) 

BASTARDY— EVIDENCE— EXAMINATION  BT 
PHYSICIAN. 
In  bastardy  proceedings,  where  the  re- 
latriz  and  the  defendant  agree  that  a  physician 
shall  make  an  examination  for  the  purpose  of 
determining  the  duration  of  pregnancy,  held, 
that  certain  statements  made  by  the  relatrix  to 
the  physician  during  the  examination  were 
competent. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Edwards  county; 
J.  E.  Andrews,  Judge. 

Proceedings  by  the  state,  on  the  relation 
of  Eva  Sumuey,  against  James  Clark.  Judg- 
ment for  the  state.  Defendant  brings  error. 
Reversed. 

J.  C.  Ellis,  W.  N.  Beezley,  and  F.  Dumont 
Smith,  for  plaintifC  in  error.  A.  C.  Dyer, 
for  defendant  in  error. 

SOHOONOVER,  J.  In  the  district  court  of 
Edwards  county  the  plalntifit  in  error  was 
adjudged  to  be  the  father  of  the  illegitimate 


child  of  the  complaining  witness,  and  order- 
ed to  pay  the  sum  of  $60  annually  for  Its  sup- 
port for  a  period  of  12  years,  and  costs  of  suit. 
The  prosecuting  witness  testified  that  the 
first  intercourse  tooli  place  about  the  15th  of 
July.  The  plaintiff  In  error  testified  that  the 
first  intercourse  took  place  on  August  3d. 
The  plaintiff  in  error  doubted  his  i>aternlty 
of  the  unborn  child  and  the  chastity  of  the 
witness  at  the  time  of  his  first  connection 
with  her.  Plaintiff  in  error  proposed  that 
witness  be  examined  by  a  competent  physi- 
cian, and,  if  the  examination  disclosed  that 
her  pregnancy  was  of  not  more  than  four 
months'  duration,  he  would  regard  himself 
as  the  author  of  the  grlrl's  trouble,  and 
would  marry  her.  The  offer  was  finally  ac- 
cepted, and  Dr.  Pearson,  a  reputable  prac- 
ticing physician,  was  agreed  on  to  make  the 
examination.  The  examination  was  made, 
and,  In  the  judgment  of  the  examining  physi- 
cian, it  disclosed  that  the  pregnancy  was 
more  than  six  months  advanced.  On  the 
trial  of  the  case  Dr.  Pearson  testified  as  to 
the  result  of  the  examination,  bat  the  trial 
conrt  refused  to  permit  him  to  testify  that 
during  the  examination  the  complaining  wit- 
ness stated  to  him  that  the  first  connection 
took  place,  as  stated  by  defendant,  on  Au- 
gust Sd.  The  refusal  of  the  trial  conrt  to 
admit  this  testimony  Is  the  first  error  as- 
signed. 

The  evidence  was  excluded  on  the  theory 
that  it  vras  a  confidential  oommunlcation, 
and  therefore  Incompetent.  Paragraph  4418, 
Oen.  St.  1889  (Gen.  St  1897,  c.  95,  {  834), 
provldefl:  "The  following  persons  shall  be 
Incompetent  to  testify:  A  physician  or  snr- 
geon,  concerning  any  communication  made 
to  him  by  his  patient  with  reference  to  any 
physical  disease,  or  any  knowledge  obtained 
by  a  personal  examination  of  such  patient" 
The  provisions  of  this  section  cannot  be  con- 
strued to  cover  the  facts  as  disclosed  by  the 
record  in  this  case.  Dr.  Pearson  was  not 
present  as  the  physician  of  the  complaining 
witness.  She  was  not  his  patient  The  ex- 
amination was  not  made  for  the  purpose  of 
treating  her  for  any  physical,  or  supposed 
physical,  disease.  She  agreed  and  submit- 
ted to  the  examination  for  the  sole  purpose 
of  satisfying  the  plaintiff  In  error  as  to 
whether  he  was  the  father  of  the  child. 
She  knew  that  the  result  of  the  examination 
was  to  be  made  known  to  her  parents  and 
to  the  plaintiff  In  error  before  she  submitted 
to  It  Under  such  circumstances,  statements 
made  by  her  to  the  physician  during  the  ex- 
amination, as  to  the  time  when  the  first  con- 
nection took  place,  cannot  be  regarded  as 
confidential.  Railroad  Co.  v.  Murray,  55 
Kan.  33«,  40  Pac.  646;  People  v.  Cole  (Mich.) 
71  X.  W.  455.  In  the  case  of  Nesblt  t.  Peo- 
ple, 19  Colo.  441,  36  Pac.  221.  it  ie  said: 
"The  testimony  of  Dr.  Eskrldge  was  fur- 
ther objected  to  on  the  ground  that  his  con- 
sultation with  the  accused  was  professional 
and  confidential,  and  that  any  communica- 
tion made  by  the  accused,  and  any  infor- 
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mation  gftined  by  the  pUrslcUtu'lii  th*  conrse  ■ 
of  Buch  con8ul1a.tlon,  were  i>rlvll9ged,  and 
conld  not  be  divulged  -without  tbe  consent 
of  bis  patient,  the  defendant.  This  ground 
of  objection  is  not  sustained  by  the  record. 
■  Tbe  cousnltatlon  was  mutual,  not  conflden- 
tlal.  It  was  not  secured  by  the  accused  In 
his  own  behalf  and  for  bis  own  sake  alone. 
It  was  agreed  to  between  the  prosecution 
and  the  defendant  for  the  express  purpose 
of  enabling  the  physician  to  testify  as  to 
defendant's  mental  condition.  It  cannot  be 
that  defendant  conld  seeli  and  obtain  such 
an  examination  at  the  hands  of  the  court, 
and  Wtth  the  consent  of  the  prosecution, 
with  the  privilege  of  Introducing  the  testi- 
mony If  the  result  of  tbe  examination  should 
be  favorable  to  him,  and  yet  reserve  to  him- 
self the  power  of  excluding  the  testimony 
If  it  should  be  unfavorable.  The  objection 
to  the  admissibility  of  the  testimony  was 
properly  overruled.  Its  weight  was  for  the 
Jury,  to  bo  considered  in  connection  wtth 
other  testimony  upon  the  same  subject." 
Under  the  circumstances,  the  statements 
made  by  the  relatrlx  during  the  examination 
to  the  physician  were  competent.  Several 
errors  are  assigned,  but  for  reasons  given 
the  judgment  of  the  district  court  is  revers- 
ed, and  a  new  trial  ordered. 


fSKan.App.  7TO) 

LARABBE  v.  CXJOK. 
■(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, W.  U.    May  16.  ISm.) 

SORETIBS— CONDITIONS  OP  BOND— INCREASE 
OF  OBLIGATION. 
"The  law  will  not  increase  or  eiilnri^e  the 
terms  of  an  undortnltiug  to  the  prejudice  of  its 
signere.  or  create  a  liability  againKt  the  sure- 
ties which  they  did  not  intend  to  incnr,  and 
which  is  not  within  the  express  conditions  of 
the  undertaking."     Edwards  v.  Ellis,  27  Kan. 

(.Syllabus  by  the  Oiurt.) 

Error  from  district  court,  Stafford  coun- 
ty; Ansel  R.  C3ark,  Judge. 

Action  by  J.  D.  Larauee  against  J.  B.  C. 
Cook.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

J.  W.  Rose,  for  plaintiff  in  error.  Mose- 
ley  &  Dixon,  for  defendant  In  error. 

SOHOONOVHR,  J.  J.  D.  Larabee  com- 
menced an  action  In  replevin  against  L.  A. 
Hall,  in  the  district  court  of  Stafford  coun- 
ty, to  recover  certain  personal  proi»erty  on 
which  Larabee  held  a  chattel  mortgage.  A 
redelivery  bond  was  executed,  signed  by  J. 
B.  C.  Cook,  defendant  in  eiTor,  and  others, 
conditioned  as  follows:  "Xow,  we,  the  un- 
-derslgned,  residents  of  said .  county,  bind 
ourselves  to  the  said  plaintiff  in  the  sum  of 
three  thousand  dollars,  that  said  defend- 
ant shall  deliver  to  the  said  plaintiff  the 
property  herein  returned  to  him,  If  such  de- 
liver}' be  adjudged,  and  pay  all  costs  and 
damages  awarded  against  him  in  said  ac- 
tion."   The  property  was  valaed  at  91,080.70. 


Upon  tbe  fiial  trial  tfte  aaiouat  of  Lambee's 
interest  in  the  property  was  found  to  be 
1624.16,  with  Interest.  Tbe  costs  amount' 
ed  to  $474.02.  Kxecntlon  was  Issued,  tlie 
costs  were  paid  In  full,  $(Ki5.84  In  cash  was 
paid  on  Larabee's  interest,  and  property  de- 
scribed In  the  redelivery  bond,  and  valued 
at  $231,  was  turned  over  to  the  sheriff  by 
Ii.  A.  Hall.  There  was  no  judgment  for 
damages.  Tbe  issue  in  this  case  Is  clearly 
stated  In  the  brief  of  defendant  in  error,  as 
follows:  "Plaintiff  contends  that  the  judg- 
ment obtained  in  the  replevin  action  should 
not  be  credited  with  any  property  that  was 
returned  under  the  execution,  but  only  by 
the  actual  amount  that  such  property  subse- 
quently brought  at  forced  sale  by  Larabee 
under  his  chattel  mortgage  (which  was 
eighty-eight  dollars).  Defendant  on  his  part 
contends  that  by  a  return  of  any  part  of  the 
property  his  obligation  on  the  redelivery 
bond  Is  pro  tanto  fulfilled.  He  also  claims 
that  under  the  conditions  of  bis  bond  he 
never  in  any  manner,  by  implication  or  oth- 
erwise, assumed  or  agreed  to  pay  Hall's  in- 
debtedness to  Larabee,  or  guarantied  that 
the  property  in  dispute  would  sell  for  an 
amount  equal  to  Larabee's  Interest  there- 
in." The  contention  of  the  defendant  in 
error  is  correct.  There  was  no  Judgment 
for  damages.  The  property  was  described, 
itemized,  and  a  value  placed  on  each  article 
In  the  redeliver.v  bond  at  tbe  time  It  was 
executed.  Under  the  conditions  of  tbe  bond, 
when  the  property,  or  any  part  of  it,  was 
returned,  the  obligation  of  the  sureties  cre- 
ated by  the  bond  should  be  reduced  to  the 
extent  of  the  proi)erty  returned  at  the  value 
designated  In  the  bond.  In  the  case  of  Ed- 
wards V.  Ellis,  27  Kan.  348,  the  supreme 
court  said:  "It  is  well  settled  that  the  law 
will  not  increase  or  enlarge  the  terms  of  an 
undertaking  to  the  prejudice  of  its  signers, 
or  create  a  liability  against  the  sureties 
which  they  did  not  Intend  to  incur,  and 
which  is  not  within  the  express  conditions 
of  the  undertaking."  Henrle  v.  Buck,  39 
Kan.  381,  18  Pac.  228;  Hays  v.  Closon,  20 
Kan.  120;  Brock  v.  Bolton  (S.  C.)  16  S.  K 
370.  The  judgment  of  the  district  court  is 
affirmed. 


no  Kan.App.  r > 
DEXTON  et  al.  v.  GROVES. 
((}ourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  11,  1900.) 

APPEALr-ilEVIEW  07  EVIDENCE— GAItBLINO 
CONTRACT. 

1.  In  order  to  ciiallenge  in  this  court  the  auf- 
Bciency  of  the  evidence  to  support  the  6ndinKs 
of  fact  by  a  jury,  the  party  aggrieved  should 
file  his  motion  in  the  trial  court  to  set  such 
findiugs  aside,  and  obtain  a  ruling  thereon. 

2.  The  question  as  to  whether  or  not  a  grain 
deal  is  a  gambling  contract  is  one  to  be  deter- 
mined by  the  jury,  under  proper  instructions; 
and  where  it  is  submitted  to  and  determined  by 
a  jury,  and  their  finding  is  supported  by  some 
evitlenoe,  and  it  is  approved  by  the  trial  court, 
it  will  not  be  disturbCKl. 

(JSyilabiM  by  the  Court.) 
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Error  from  district  court,  Leavenworth 
county;   IauIs  A.  Myers,  Judge. 

Action  by  Denton  Bros,  against  W.  H. 
Groves.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

William  A.  Porter,  for  plaintiffs  in  error. 
J.  H.  Gillputrick,  for  defendant  In  error. 

McELROT,  J.  The  plaintiffs  In  error, 
Denton  Bros.,  In  1801  were  partners  engaged 
in  the  grain  and  elevator  business  at  L«av- 
enworth  City.  The  defendant  In  error. 
Groves,  was  superintendent  of  the  linseed- 
oil  mills  located  in  that  city.  During  the 
months  of  May  and  June  Denton  Bros,  were 
selling  on  their  own  account,  and  for  ac- 
count of  their  customers,  on  the  board  of 
trade  In  Chicago  large  amounts  of  rye  for 
September,  1891,  delivery.  The  amount  thus 
sold  aggregated  something  over  100,000  bush- 
els, including  5,000  bushels  for  account  of 
the  defendant.  Groves.  The  rye  was  sold  at 
CI  .5  cents  per  bushel.  AMthln  a  short  time 
there  was  an  advance  In  the  price,  until, 
about  the  middle  of  August,  when  the  deal 
was  closed,  It  was  selling  at  i)j  cents.  The 
defendant,  Groves,  put  no  money  Into  the 
venture.  The  margins  and  tosses,  amount- 
ing to  $l,o81.2o,  were  paid  by  the  plaintiffs 
and  charged  to  the  account  of  the  defend- 
ant. Denton  Bros.,  as  plaintiffs,  brought 
suit  on  the  account  for  the  recovery  of  the 
amount  due,  with  Interest.  The  defendant 
answered,  denying  that  any  rye  was  actually 
sold  or  purchased,  or  Intended  to  be  sold  or 
pui-chased,  for  delivery,  and  alleged  that 
the  transaction  out  of  which  the  alleged  In- 
debtedness arose  was  simply  a  deal  in  op- 
tions,—a  wager  upon  the  future  price  of  rye, 
— and  that  the  defendant  was  not  legally  lia- 
ble to  the  plaintiffs  thereon.  A  trial  was 
had  before  the  court  and  Jury,  which  result- 
ed In  a  verdict  for  the  defendant  and  Judg- 
ment against  plaintiffs  for  costs.  The  plain- 
tiffs, as  plaintiffs  In  error,  prepared  their 
case-made,  and  present  the  record  to  this 
court  for  review,  and  allege  numerous  errors 
In  the  proceedings  of  the  trial  court  which 
we  win  examine. 

1.  The  plaintiffs  in  error  complain  that  the 
defendant  was  permitted  to  badger  their 
witnesses  and  carry  the  cross-examination 
far  beyond  the  lawful  limit  The  plaintiffs 
In  error  cite  two  instances  In  proof  of  this 
contention.  We  have  examined  the  record 
In  this  regard,  and  find  that  plaintiffs  in  er- 
ror neither  objected  nor  excepted  to  the 
manner  or  extent  of  the  cross-examination. 
However,  It  is  not  apparent  that  the  defend- 
ant abused  his  privileges  In  the  cross-ex- 
amination of  witnesses.  The  witnesses  ap- 
peared, from  some  cause,  to  understand  with 
difficulty  the  exact  questions  asked. 

2.  That  the  court  erred  In  refusing  certain 
Instructions  requested:  "(4)  If  either  of  the 
parties  Intended  an  actual  delivery  of  the 
property.  It  is  not  void,  as  a  gambling  con- 
tract, even  though  it  resulted  in  settling  the 


difference  of  the  prices  without  the  deliver; 
of  the  grain.  (5)  The  Jury  are  instructed 
that  the  burden  of  showing  the  illegality  ot 
the  contract  is  on  the  defendant"  These  in- 
structions were  refused.  The  court  howev* 
er,  Instructed  the  Jury  as  follows:  "(2)  One 
has  a  right  to  sell  and  agree  to  deliver 
at  some  future  time  property  which  he  does 
not  own  at  the  time  of  sale,  but  which  he 
expects  to  go  into  the  market  and  buy;  but 
an  agreement  for  a  sate  and  future  delivery 
of  grain  is  a  gambling  contract  and  illegal, 
if  it  is  the  understanding  or  intention  ol 
both  parties  at  the  time  that  there  is  to  be 
no  actual  sale,  purchase,  receipt  or  deliv- 
ery of  the  grain  at  the  time  fixed  for  the 
delivery  thereof,  but  only  that  the  parties 
shall  then  settle,  and  the  purchaser  receive 
or  pay  the  'difference'  between  the  agreed 
price  and  the  market  price,  according  as 
the  market  price  is  less  or  greater  than  the 
agreed  price;  and,  if  the  Jury  believe  from 
the  evidence  in  this  case  that  such  was  the 
Intention  of  these  parties,  the  plaintiffs  can- 
not recover  in  this  case."  And  at  plaintiffs' 
request  the  court  further  instructed  the  Jury 
as  follows:  "The  illegality  of  a  contract  is 
never  presumed,  but  must  always  be  proven. 
And  in  this  case,  If  you  find  from  a  prepon- 
derance of  the  evidence  that  the  plaintiffs 
have  proven  a  valid  contract  with  the  de- 
fendant then  the  burden  of  showing  that 
such  contract  is  Illegal  or  void  as  against 
public  policy  devolves  upon  the  defendant" 
The  comt  committed  no  error  in  refusing 
the  instructions.  The  instructions  given 
very  fairly  presented  the  question  sought 
to  be  presented  in  the  instructions  refused. 

3.  That  the  special  findings  are  not  sup- 
iwrted  by  the  evidence.  The  court,  at  plain- 
tiffs' request,  submitted  certain  special  find- 
ings, which  were  answered  by  the  Jury  as 
follows:  "Ques.  1.  Did  Denton  Bros,  buy 
the  actual  grain  In  Chicago,  and  fill  their 
contract  of  lOrj.OOu  bushels  of  rye?  Ans.  1. 
No.  Ques.  2.  Was  it  the  Intention  of  Den- 
ton Bros,  to  furnish  the  actual  rye  sold  for 
Groves,  at  the  time  the  sale  was  made,  on 
June  26,  1881?  Ans.  2.  No.  Ques.  3.  Did 
Groves  tell  Denton  on  June  26,  1891,  the  day 
that  the  sale  was  made,  that  he  did  not  In- 
tend to  deliver  the  rye?  Ans.  3.  No;  not  ac- 
cording to  evidence."  The  special  findings 
are  supported  by  the  evidence.  Besides, 
there  was  no  motion  to  set  them  aside,  but 
on  the  contrary,  the  plaintiffs  accepted  the 
special  findings,  and  moved  for  Judgment 
thereon.  If  plaintiffs  were  not  satisfied  with 
the  special  findings,  they  should  have  made 
a  motion  to  set  them  aside. 

4.  That  the  verdict  is  not  sustained  by 
the  evidence:  The  plaintiffs  In  error  during 
the  months  of  May  and  June,  1891,  sold 
for  September  delivery,  on  the  board  of 
trade  at  Chicago,  about  115,000  bushels  of 
rye,  5,000  bushels  of  which  was  sold  on  ac- 
count for  the  defendant,  Groves.  The  rye 
was  sold  at  61%  cents  per  bushel.  Within  a 
short  time  there  was  an  advance  in  the 
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price,  nntll  tbe  14th  of  Angnat  it  aold  at  83 
cents,  at  which  time  the  venture  was  closed 
out  at  a  loss.  The  defendant,  GroTes,  put 
no  money  Into  tbe  transaction.  The  margins 
and  losses  were  all  paid  by  Denton  Bros.,  and 
charged  to  the  account  of  the  defendant. 
The  plalntifTs  in  error  contend  that  at  the 
time  the  rye  was  sold  they  intended  to  deliv- 
er the  same  in  September,  according  to  con- 
tract; that  afterwards  they  were  unable  to 
secure  rye  in  the  country  with  which  to  All 
the  contract;  that  in  consequence  of  the  lack 
of  necessary  money  to  advance  for  margins 
they  were  compelled  to  go  on  the  open  mar- 
ket in  Chicago  and  buy  tbe  rye  with  which 
to  fill  the  contract;  and  that  this  was  done. 
On  the  other  hand,  the  defendant  contend- 
ed, and  still  contends,  as  to  the  contract, 
that  he  had  no  rye  to  deliver,  that  be  never 
intended  to  deliver  any  grain,  that  the  inten- 
tion was  to  settle  the  differences,  whether 
It  be  a  loss  or  profit,  and  that  this  was  all 
well  understood  by  Denton  Bros,  and  all  oth- 
er parties  connected  with  the  transaction. 
It  is  not  very  clear,  from  the  plaintiffs'  ver- 
sion of  the  contract,  whether  there  was  a 
real  contract  for  the  sale  of  rye  between 
any  of  the  parties.  The  plaintiffs,  in  their 
brief,  say,  "Denton  Bros,  presented  this 
statement  of  loss  to  (Jroves  on  or  before  Au- 
gust 15,  18&1."  In  the  account  as  kept  by 
Denton  Bros,  upon  their  books  they  did  not 
charge  Groves,  in  the  first  Instance,  with 
the  amount  of  the  purchase  of  the  rye,  but 
left  the  matter  open  until  in  August,  when 
they  charged  him  with  the  loss  on  the  trans- 
action. If  it  was  a  real  sale  and  purchase  of 
grain,  it  would  be  reasonable  to  suppose  that 
they  would  charge  him  with  the  amount  of 
rye  at  the  agreed  price.  It  is  not  clear  from 
the  plaintiffs'  description  of  the  transaction 
and  the  method  of  executing  It.  that  any  rye 
was  ever  purchased,  sold,  delivered,  or  In- 
tended to  be  delivered  or  received.  A  gam- 
bling contract  is  tested  by  the  Intention  of 
the  parties.  In  this  case  the  Dentons  say 
that  the  intention  was  to  deliver  the  actual 
rye.  Some  of  plaintiffs'  witnesses  say  ac- 
tual rye  was  delivered,  but  when  they  de- 
scribe the  transaction  it  is  not  clear  that 
they  ever  intended  to  or  did  deliver  any  rye. 
An  examination  of  the  entire  evidence  satis- 
fies us  that  tbe  transaction  was  not  a  real 
bargain  and  sale  of  rye  for  future  delivery, 
but  that  it  was  a  gambling  contract;  that 
all  the  parties  connected  with  it  contem- 
plated merely  the  settlement  of  differences 
In  price,  whether  lower  or  higher.  The  mo- 
tion for  a  new  trial  was  properly  overruled. 
The  Judgment  is  afllrmed.  All  tbe  Judges 
concurring. 


STAKRETT  v.  SHAFFER,  Sheriff,  et  al. 
(Court  of  Appeals  of  KansaB,  Southern  Depart- 
ment, W.  D.     May  10,  ISSIO.) 
MOTION  FOR  NKW  TRIAL-HEARINO. 
"It  is  error  for  a  trial  court  to  overrule  a 
motion  for  a  new  trial  merely  pro  forma.    Ev- 
61  P.-52 


err  trial  court  shoold  exercise  its  best  judgment 
when   such  a   motion  is  presented  to  it,  and 
should    rule    accordingly.       Railroad    Co.    v. 
Keeler,  4  Pac.  143,  32  Kan.  163. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Ness  county;  J. 
E.  Andrews,  Judge. 

Action  by  F.  P.  Starrett  against  W.  H. 
Shaffer,  sheriff,  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

G.  R.  McKee,  for  ploinUff  in  error.  N.  H. 
Stidger,  for  defendants  in  error. 

SCHOONOVER,  J.  This  is  an  action  com- 
menced in  the  district  court  of  Ness  county 
for  an  injunction.  The  case  was  tried  on  the 
17tb  day  of  February,  1898,  and  taken  under 
advisement  until  the  regular  May  term.  On 
the  17th  day  of  May  the  court  rendered 
Judgment  for  defendants.  The  plaintiff  failed 
to  file  a  motion  for  a  new  trial,  but  asked  and 
obtained  60  days  iu  which  to  prepare  a  case 
for  this  court  On  the  27th  day  of  June, 
1S»8,  the  following  proceedings  were  had: 
"And  now,  on  this  27th  day  of  June,  1808,  the 
same  being  an  adjourned  day  of  the  regular 
May  term,  ISOS,  of  said  court,  coming  on  to 
be  heard  the  above-entitled  cause  of  action, 
and  It  appearing  to  the  court  that  judgment 
had  been  rendered  herein  on  the  17th  day  of 
May,  ISOK,  and  it  appearing  further  to  the 
court  tlmt  the  plaintiff  had  failed  to  file  a 
motion  for  a  new  trial  within  three  days  of 
the  time  of  tlie  rendition  of  said  Judgment  and 
before  the  said  court  adjourned,  and  the  at- 
torney for  the  defendant  having  failed  to  ex- 
cept to  the  ruling  of  the  court  at  that  time, 
and  the  court  having  given  him  sixty  days  in 
which  to  prepare  his  case  for  the  court  of 
appeals,  and  the  defendants  thirty  days  In 
which  to  suggest  amendments  thereto;  and 
the  court,  further  considering  the  matter, 
finds  that  on  account  of  the  number  <^  days 
given  the  plaintiff  in  which  to  prepare  his 
case  for  the  court  of  appeals,  and  believing 
himself  to  have  prejudiced  the  rights  of  the 
plaintiff,  does  on  this  day,  upon  his  own  mo- 
tion, set  aside  said  Judgment  and  render  judg- 
ment herein  as  of  to-day,  •  •  •  where- 
upon, on  this  27th  day  of  June,  1886,  said 
plaintiff  filed  his  motion  for  a  new  trial, 
which  was,  without  argument  and  without 
hearing  from  counsel,  overruled  by  tlie  court, 
to  which  ruling  of  the  court  plaintiff  at  the 
time  duly  excepted,  and  was  allowed  one  day 
in  which  to  prepare  his  case-made  foe  the 
court  of  appeals,  and  amendments  to  be  sug- 
gested forthwith  by  defendants,  the  parties 
waiving  notice  of  settling  case."  It  Is  evi- 
dent that  the  trial  court  exercised  its  discre- 
tion for  the  sole  purpose  of  assisting  plaintiff 
in  error  to  a  review  of  his  case  on  Its  merits 
in  this  court  Whatever  we  may  think  of 
the  practice  pmrsued  by  plaintiff  in  error,  he 
now  insists  that  this  court  reverse  the  Judg- 
ment of  tbe  district  court  for  the  reason  that 
the  motion  for  a  new  trial  was  overruled 
without  argument  or  coosideration.    The  facts 
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disclosed  by  the  record  are  that  the  Judgment 
pomplained  of  was  rendered  on  the  27th  day 
of  June,  189S,  and  on  the  eainc  day  plaintiff 
filed  his  motion  for  a  new  trial,  which  was  by 
the  court  overruled  pro  foriua.  Our  supreme  | 
court  has  said,  in  the  case  of  Railroad  Co.  t. 
Keeler,  32  Kan.  103,  4  I'ac.  143,  that  "It  Is 
error  for  a  trial  court  to  overrule  a  motion 
for  a  new  trial  merely  pro  forma.  Every  trial 
court  should  exercise  its  best  Judgment  when 
such  a  motion  is  presented  to  it,  and  should 
nile  accordingly."  In  the  case  of  State  v. 
Summers,  44  Kan.  637,  24  Pac.  1099,  it  was 
held  that  "it  is  error  for  a  trial  court  to  over- 
rule a  motion  for  a  new  trial  merely  pro 
forma,  even  if  the  ease  is  submitted  to  the 
court  for  trial  without  a  Jury  by  the  agree- 
ment of  tlie  parties."  State  v.  Bridges,  29 
Kan.  138:  Railroad  Co.  v.  Cook,  18  Kan.  261: 
State  V.  Summers,  44  Kan.  037,  24  Pac.  1099; 
Railroad  Co.  v.  Ryan,  4©  Kan.  12,  30  Pac.  108; 
T^arabee  v.  Hall,  50  Kan.  311,  31  Pac.  1062; 
Smith  V.  Benton,  54  Kan.  708,  39  Pac.  701. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  a  new  trial  granted. 


(8  KaiLApp.  788) 

KAUTER  v.  ENT^Z  ot  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     May  1(5,  189!».) 

COURT  OP  APPEALS— FILING  PETITION  IN  ER- 
ROR—SERVICE  OF  CASE-MADE— GEN- 
ERAL APPEARANCE. 

1.  This  court  cannot  consider  the  Question 
whether  a  district  court  erred  in  sustaining  a 
demurrer  to  a  petition,  when  the  petition  in  er- 
ror is  filed  in  this  court  more  than  one  year 
after  the  ruling  of  the  court  sustaining  such 
demurrer  was  made.  Blackwood  v.  Shaffer,  24 
Pac.  423,  44  Kan.  273. 

2.  A  ruling  quashing  the  summons  and  set- 
ting aside  the  service  made  on  the  defendant 
"is  not  available  as  error  when  more  than  one 
year  has  intervened  lietwecn  the  making  of 
the  order  and  the  commencement  ot  proceedings 
in  error."  Xcwberry  v.  Railway  Co.,  36  Pac. 
210.  .^2  Kan.  613. 

3.  Where  a  case  was  not  served  on  defend- 
ants until  nearly  nine  months  after  the  final 
order  quashing  a  summons  and  setting  aside  the 
service  thereof  on  a  defendant  was  made,  and 
the  time  was  not  extended  by  the  court,  lieii!, 
that  under  sections  588,  589,  c.  !>5,  Gen.  St. 
1897,  the  case  was  served  too  late,  and  this 
court  is  without  jurisdiction  to  review  the  al- 
leged error. 

4.  The  filing  of  a  demurrer  to  a  petition  is  a 
general  appearance. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Finney  county; 
William  Easton  Hutchison,  Judge. 

Action  by  John  Kauter  against  Henry 
Entz  and  others.  Judgment  for  defendants, 
and  plaintitf  brings  error.  Dismissed  as  to 
certain  defendants,  and  reversed  as  to  de- 
fendant John  O'Lougblin. 

One  Christ.  Fritz  brought  an  action  of  re- 
plevin in  the  district  court  of  Finney  county 
to  recover  certain  live  stock  of  John  Kauter, 
the  plaintiff  in  error  herein,  which  had  been 
taken  possession  of  by  Kauter  under  and  by 
virtue  of  a  certain  chattel  mortgage  execut- 
ed by  Fritz  to  Kauter.    Fritz  executed  a  re- 


plevia  ondertakiog,  signed  by  himself  as 
principal,  and  by  Jdba  O'Loughlin  and 
Charles  8bult2,  two  of  the  defendants  in  er- 
ror herein,  as  sureties.  Judgment  was  ren- 
dered In  favor  of  Kauter  and  against  Fritz, 
and  Fritz  then  applied  for  a  stay  of  execu- 
tion, which  was  granted,  and  a  supersedeas 
bond  signed  by  Fritz,  as  principal,  and  by 
Henry  Entz,  another  defendant  in  error  here- 
in, and  John  O'Loughlin,  was  filed.  Fritz 
failed  to  prosecute  a  petition  in  error  to  re- 
verse said  Judgment  and  more  than  one 
year  elapsed  from  the  date  thereof,  and  tbe 
judgment  became  final.  Plaintiff  In  err<H:, 
Kauter,  then  brought  this  action  in  the  dis- 
trict court  of  Finney  county  against  Entz 
and  O'Lougblin  on  the  replevin  and  super- 
sedeas bonds.  Copies  of  the  bonds  were  not 
set  out  in  the  petition.  ▲  summons  was  is- 
sued to  the  sheriff  of  Finney  county  and 
served  on  Henry  Entz,  and  returned  "Not 
found"  as  to  O'Loughlin.  Entz  filed  a  mo- 
tion to  require  the  plaintiff  to  make  his  pe- 
tition more  "definite  and  certain,  by  alleging 
facts  showing  whether  he  sought  to  recover 
on  the  replevin  undertaking  or  supersedeas 
bond,  and  to  allege  facts  showing  why  he 
did  not  attach  such  exhibits."  On  the  same 
day  O'Loughlin  filed  a  motion  to  require  the 
plaintiff  "to  elect  upon  which  cause  of  action 
set  out  in  bis  petition  [the  replevin  under- 
taking or  supersedeas  bond]  he  would  prose- 
cute bis  action."  Both  of  the  motions  were 
sustained  by  tbe  court,  and  plaintiff  amend- 
ed his  petition  by  setting  up  facts  showing 
why  he  was  unable  to  tile  a  copy  of  the  re- 
plevin bond;  nothing  being  said  in  the 
amendment  about  the  supersedeas  bond. 
Defendants  demurred  to  the  petition  as 
amended,  and  plaintiff  asked  leave  to  amend, 
which  was  granted,  and  the  demurrer  was 
then  withdrawn.  The  amended  petition  set 
out  the  execution  of  the  replevin  undertak- 
ing signed  by  Charles  Shultz  and  John 
O'Loughlin.  Afterwards  the  plaintiff  far- 
ther amended  tiis  petition  by  making 
Charles  Shultz  a  party  defendant  and  at- 
taching a  copy  of  the  replevin  undertaking, 
and  further  amended  it  so  as  to  make  it 
conform  to  tbe  ruling  of  the  court  requiring 
him  to  elect,  and  elected  to  stand  on  the 
replevin  undertaking  signed  by  O'Louglilin 
and  Shultz,  but  not  by  Entz.  To  the  peti- 
tion thus  amended,  O'Lougblin  filed  a  de- 
murrer, which  was  overruled.  Entz  then 
demurred  to  the  petition  as  tlias  amended 
on  the  ground  and  for  the  reason  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  him.  The  demurrer 
was  sustained,  and  final  Judgment  rendered 
in  favor  of  Entz  for  costs.  Before  final 
Judgment  was  rendered  in  favor  of  Entz, 
summons  was  issued  to  Kearny  county,  and 
was  by  the  sheriff  of  said  county  served  on 
Shultz  and  O'Loughlin.  Shultz  appeared 
and  filed  his  motion  to  quash  said  summons 
and  set  aside  such  service,  which  motion 
was  sustained.  Another  summons  was  then 
issued  to  Kearny  county,    and    served    on 
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O'Longhlln,  Shultz,  and  Entz.  Entz  appear- 
ed specially  and  moved  to  set  aside  the  serv- 
ice of  snch  summons,  and  this  motion  was 
heard  with  a  plea  In  abatement  filed  by  said 
O'Loughlin,  and  the  court  sustained  both 
the  motion  and  plea. 

Milton  Brown,  for  plaintiff  In  error.  A.  J. 
Hosklnson,  for  defendants  In  error. 

SCHOONOVEB,  J.  (after  staling  the  facts). 
The  principal  question  in  this  case  is,  did 
the  Finney  county  district  court  obtain  ju- 
risdiction of  the  persons  of  John  O'Loughlin 
and  Charles  Shultz  by  service  of  summons 
and  their  appearances  in  the  Finney  county 
district  court?  Plaintiff  .n  error  In  his  brief 
sets  out,  among  others,  the  following  spcci- 
flcations  of  errors:  "Third.  That  the  dis- 
trict court  erred  in  sustaining  the  demurrer 
of  Henry  Enta  to  the  plaintiff's  second 
amended  petition,  and  rendering  Judgment 
for  costs  in  favor  of  said  Kntz  against  said 
Kautcr.  •  •  •  Fifth.  The  district  court 
erred  In  sustaining  the  first  motion  by  de- 
fendant Shultz  to  quash  and  set  aside  the 
summons  and  service  on  him,  the  said 
Shultz,  over  the  objections  and  exceptions  of 
the  said  plaintiff.  Sixth.  The  district  court 
erred  in  sustaining  the  second  motion  filed 
by  said  Shultz  to  quash  and  set  aside  a  sum- 
mons and  the  service  thereof  on  him,  the 
said  Shultz.  •  •  •  Tenth.  The  district 
court  erred  In  suBtainlng  the  plea  In  abate- 
ment by  the  said  O'Loughlin,  and  In  render- 
ing a  judgment  for  costs  against  said  Kau- 
ter.  •  •  *"  Other  specifications  of  error 
are  set  out  in  plaintiff  in  error's  brief,  but 
It  win  be  unnecessary  to  consider  them,  as 
they  merely  present  the  same  question  as 
the  specifications  here  set  out,  but  In  a  dif- 
ferent form. 

At  the  outset  we  are  met  by  an  objection 
of  counsel  for  defendants  in  error  to  the  con- 
sideration by  US  of  the  third,  fifth,  and  sixth 
specifications  of  error,  and  we  must  hold 
that  the  objection  is  well  grounded.  The  or- 
der sustaining  the  demurrer  filed  by  Entz, 
and  entering  final  judgment  in  his  favor, 
was  made  on  the  10th  day  of  May,  1897, 
and  the  petition  in  error  was  not  filed  until 
June  4,  1808,— more  than  one  year  from  the 
date  of  the  final  judgment;  and  this  court 
cannot,  therefore,  review  the  alleged  error. 
Blackwood  v.  Shaffer,  44  Kan.  273,  24  Pac. 
423.  The  ruling  quashing  and  setting  aside 
service  of  the  first  summons  served  on 
Shultz  was  made  May  10, 1897,  and,  the  peti- 
tion In  error  having  been  filed  more  than  one 
year  thereafter,  this  court  Is  without  Jurisdic- 
tion to  review  the  alleged  error.  Newberry 
V.  Railway  Co.,  52  Kan.  613,  85  Pac.  210. 
The  case-made  was  not  served  on  defendants 
imtll  nearly  nine  months  after  the  final  or- 
der quashing  the  second  summons  served  on 
Shultz,  and,  as  it  does  not  appear  from  the 
record  that  the  court  made  any  order  extend- 
ing the  time  for  serving  a  case,  it  must  be 
held  that  under  sections  588,  589,  c.  95,  Gen. 


St.  1897,  the  case  was  not  served  in  time, 
and  the  plaintiff  cannot  now  ask  to  have  the 
ruling  reviewed.  Insurance  Co.  v.  Koons, 
26  Kan.  215. 

The  only  error  assigned  in  plaintiff  in  er- 
ror's brief  which  this  court  has  power  to 
review,  and  which  it  is  necessary  to  consid- 
er, is  the  ruling  sustaining  O'Louglilln's  plea 
in  abatement,  and  in  determining  this  ques- 
tion we  find  that  it  is  not  necessary  to  decide 
whether  jurisdiction  was  obtained  by  any 
of  the  various  writs  of  summons.  We  must 
hold  that  by  filing  his  demurrer  the  defend- 
ant 0'lx)ughlln  entered  a  full  appearance  to 
the  action.  Carter  v.  Tallant,  51  Kan.  510, 
32  Pac.  1108;  City  of  Crawfordsvllle  v.  Hays. 
42  Ind.  200.  In  the  last-named  case  it  was 
held  that  a  full  appearance  to  an  action 
waives  all  defects  in  the  process  and  In  the 
service  thereof.  O'Loughlin  filed  his  demur- 
rer after  the  plaintiff  had  elected  to  stand  on 
the  replevin  undertaking,  and  the  Jurisdic- 
tional question  was  clearly  presented.  Had 
the  plaintiff  elected  to  stand  on  the  superse- 
deas bond,  the  question  of  jurisdiction  as  to 
O'Loughlin's  person  would  probably  not 
have  arisen,  since  service  of  summons  was 
made  on  Entz  in  Finney  county,— the  county 
where  the  action  was  brought.  The  petition 
In  error  is  dismissed  as  to  defendants  in  er- 
ror Henry  Entz  and  Charles  Shultz,  and  the 
Judgment  of  the  district  court  on  the  plea  in 
abatement  of  defendant  in  error  John 
O'Loughlin  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  said 
plea  in  abatement. 


SCHUSTER  V.  GRAY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  11,  1900.) 

APPEALr-PSTlTION  IN  ERROR— NBCE8SITT— 
DISMISSAL  OP  APPEAL. 
A  proceeding  in  error  will  be  disniissod,  in 
the  absence  of  a  petition  in  error  required  by 
section  13,  c.  83,  Gen.  St.  1897,  providing  that 
proceediuga  for  reversal  shall  be  by  petition,  to 
be  entitled  "Petition  in  Error." 

Error  from  district  court,  Jefferson  county; 
Louis  A.  Myers,  Judge. 

Action  between  G.  W.  Schuster  and  D.  M. 
Gray.  From  the  judgment,  Schuster  brings 
error.    Dismissed. 

Wm.  F.  GiUuly  and  Oephart  &  Schaeffer, 
for  plaintiff  in  error.  Morse  &  Casebeir,  for 
defendant  In  error. 

PER  CURIAM.  The  record  here  presented 
contains  a  case-made,  and  nothing  more. 
There  is  no  petition  In  error  filed  or  presented. 
Section  13,  c.  83,  Gen.  St  1897,  reads:  "The 
proceedings  to  obtain  such  reversal,  vacation 
or  modification  shall  be  by  petition,  to  be  en- 
titled Petition  in  Error,  tiled  in  a  court  having 
power  to  make  such  reversal,  vacation  or 
modification,  setting  forth  the  errors  com- 
plained of;  and  thereupon  a  summons  shall 
Issue  and  be  served,  or  publication  made,  as 
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in  the  commeneenient  of  an  action.  A  service 
on  the  attorney  of  record  In  the  original  case 
shall  be  euiflcient."  The  proceeding  is  not 
brought  In  conformity  with  any  statute  regu- 
lating the  manner  of  bringing  cases  to  this 
court  for  review.  In  the  ab.'seiiee  of  a  petition 
in  error,  we  have  no  jurisdiction  In  the  mat- 
ter,—can  decide  nothing,  except  to  order  the 
proceeding  dIsuiisHed.  Cohen  v.  Trowbridge, 
»>  Kan.  3S5.  The  proceeding  is  therefore  dis- 
missed. 


<S  Kan.App.  841) 

AMERICAN  INV.   OO.  T.  COL'LTER   ot  al. 
(Court  of  Appeals  ot  Kansas,  Southern  Depart- 
ment, W.  D.     .Tune  10,  1S!H).) 

WITNESS— I.VCOMPETENCV— "ADVERSE  PARTY" 

UEFI.\E1>— .MORTGAGE— .M1S:)ESc;RiPTI0N 

—VENDOR  AND   PURCHASER. 

1.  The  words  "adverse  party,"  as  uswl  in  sec- 
tion H'JII  (now  section  33;<»  of  the  (^ode  (tJeu. 
St.  1.SS!).  pnr.  4417:  (Jen.  St.  1S!)7.  e.  0.">,  § 
Xii),  are  not  limited  to  the  adversary  i)ositi()n» 
of  plaintiff  and  defendant,  but  affect  any  party, 
whether  plaintiff  or  defendant,  whose  interests 
are  actually  adverse  to  those  of  another  party 
to  the  action,  who  appears  in  the  capacity  of 
executor,  administrator,  heir  at  law,  next  of 
kin,  surviving  partner,  or  assignee,  where  the 
latter  has  aciiuired  title  to  the  cause  of  action 
immediately  from  a  deceased  person. 

2.  When  the  plaintiff  sought  reformation  and 
foreclosure  of  a  real-estate  mortgage,  as  against 
subsequent  gi-antees  of  the  mortgagors,  and  it.s 
petition  alleRcd  that  the  mortgage  was  iutend- 
j-d  to  convey  land  In  range  7  in  Rice  county, 
Kan.,  but  that  by  mistake  it  was  described  as 
being  in  range  1(,  the  latter  lying  entirely  out- 
side said  county,  and  where  the  general  index 
in  the  office  of  the  register  of  deeds  of  that 
county  showed  that  the  mortgage  conveyed 
laud  in  range  17.  and  the  numerical  index  relat- 
ing to  the  S.  E.  <4  of  section  U.  township  18, 
range  7,  described  the  mortgaged  tract  as  being 
in  range  17,  and  the  record  of  the  mortgage  it- 
self also  described  the  land  as  being  in  the  last- 
named  range,  held,  that  such  records  did  not 
^•harge  the  subsequent  grantees  with  construc- 
tive notice  that  the  mortgage  conveyed,  or  was 
intended  to  convey,  land  in  range  7. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Rice  county; 
Ansel  R.  Clark,  Judge. 

Action  by  the  American  Investment  Com- 
pany against  Flora  A.  Coulter  and  others. 
From  the  judgment,  plaintiff  brings  error. 
In  1887  George  W.  Barber  and  wife  gave  to 
plaintiff  their  note,  secured  by  mortgage, 
purporting  to  convey  certain  land  in  Rice 
<'otmty,  Kan.  Thereafter  the  mortgagors 
conveyed  certain  land  in  Rice  county  to 
William  Coulter,  Jr.,  who  in  the  same  year 
conveyed  to  M.  R.  I>aughlln.  No  reference 
was  made  in  the  deeds  to  any  mortgage, 
and  the  Barbers,  when  they  made  their  deed, 
owned  no  other  real  estate  than  that  describ- 
ed therein.  The  mortgagee  thereafter  sued 
to  reform  the  mortgage  by  making  the  de- 
scription apply  to  the  land  conveyed  to  (Ttoul- 
ter  and  Laughlin.  and  made  them  defend- 
ants, alleging  that  they  bought  with  no- 
tice of  the  mortgage.  Coulter  and  T>aughlln 
in  their  answer  denied  such  notice.  The 
mortgagors  did  not  answer,  but  testified  that 
Coulter  had  knowledge  of  the  mortgage,  and 


that  he  had  orally  agreed  to  pay  the  same. 
This  evidence  the  court  excluded.  Personal 
judgment  was  rendered  against  the  mort- 
gagor and  Judgment  for  costs  against  plain- 
tiff, and  it  brought  error,  making  the  mort- 
gagors parties.    Attlrmed. 

Keller  &  Dean,  for  plaintiff  in  error.    J.  W. 
Brinckerhoff,  for  defendants  In  error. 

MILTON,  J.  A  preliminary  question  arises 
on  the  motion  filed  by  the  defendants  in  er- 
ror to  dismiss  the  iietltlon  la  error  for  the 
reason  that  the  mortgagors  were  not  made 
parties  to  the  appellate  proceedings.  We 
thluk  the  motion  ought  to  be  overruled,  as 
it  appears  that  a  reversal  of  the  Judgment  Itt 
favor  of  the  plaintiff  might  benefit,  but  coulc! 
not  In  any  wise  injure,  the  mortgagors.  The 
exclusion  of  the  offered  testimony  of  the 
mortgagors  in  respect  to  the  alleged  transac- 
tion between  themselves  and  W'lUIam  Coul- 
ter, Jr.,  deceased,  whereby  the  latter  orally 
assumed  and  agreed  to  pay  the  mortgage  in 
controversy.  Is  complained  of  by  counsel  for 
plaintiff  in  error  in  their  brief:  their  prin- 
cipal contention  being  that  the  Barbers  were 
not  adverse  parties  in  their  relation  to  the 
other  defendants.  We  are  unable  to  agree 
with  this  view.  While  the  mortgagors  did 
not  plead  in  the  action,  their  Interests  were 
clearly  adverse  to  those  of  Mrs.  Coulter  and 
her  children.  Had  the  offered  testimony 
been  received,  its  effect  might  have  been 
to  charge  the  decedent's  estate  with  the  pri- 
mary liability  for  the  payment  of  the  mort- 
gage debt,— a  result  clearly  advantageous 
to  the  mortgagors.  In  the  case  of  Shorten  v. 
Judd,  56  Kan.  43,  42  Pac.  337,  Mrs.  Mott. 
one  of  the  defendants,  testified  in  behalf  of 
the  plaintiff,  her  minor  son,  and  at  the  same 
time  in  her  own  behalf,  concerning  a  trans- 
action or  communication  with  WlUIam  Judd, 
deceased;  the  executor  of  the  decedent's  wlU 
being  a  party  defendant  The  court,  after 
holding  the  reception  of  this  testimony  er- 
roneous, said:  "On  accoimt  of  this  error  the 
Judgment  must  be  reversed,  but,  as  Mrs. 
Mott  has  now  disclaimed  any  interest,  she 
will  be  a  competent  witness  as  to  the  al- 
leged marriage  on  the  next  trial."  From 
the  .above  decision  it  appears  that  the  words 
"adverse  party,"  as  used  in  section  322  of 
the  Code  (Gen.  St  188&,  par.  4417;  Gen,  St 
1807,  c.  05,  i  333),  are  not  to  be  limited  to 
the  adversary  positions  of  plaintiff  and  de- 
fendant, but  affect  any  party,  whether  plain- 
tiff or  defendant,  whose  interests  are  actual- 
ly adverse  to  those  of  another  party  to  the 
action,  who  appears  In  the  capacity  of  an 
executor,  administrator,  heir  at  law,  next  of 
kin,  surviving  partner,  or  assignee,  where 
the  latter  has  acquiivd  title  to  the  cause  of 
action  immediately  from  a  deceased  person. 

Another  Important  contention  of  counsel 
for  plaintiff  In  error  is  that  the  reception  rec- 
ord and  the  Index  records  In  the  office  of  the 
register  of  deeds  of  Rice  county  imparted 
constructive  notice  to  William  C^oulter,  Jr., 
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and- to  his  grantee,  Laughlln.  as  to  the  fact 
that  plaintiff's  mortgage  was  Intended  to 
cover  the  Barber  land  In  that  county.  The 
extent  to  which  Indexes  of  registration  rec- 
ords Impart  constructive  notice  has  received 
much  attention  from  the  courts  of  last  resort 
In  many  of  the  states,  but  does  not  appear 
to  have  been  fully  determined  by  the  su- 
preme court  of  this  state.  In  the  case  of 
Poplin  V.  Mundell,  27  Kan.  138.  the  court 
considered  the  effect  of  the  delay  of  the  reg- 
ister In  making  an  entry  In  his  receiving 
book  of  deeds  deposited  with  him  for  rec- 
ord. On  this  point  the  opinion  rends:  "It 
seems  to  us  that  when  the  party  holding  the 
title  presents  his  deed,  duly  acknowledged 
and  certified,  to  the  register  of  deeds,  for 
record,  nnd  demands  that  it  be  placed  u])on 
record,  and  the  register  thereupon  accepts 
the  same,  and  duly  indorses  It  tiled  of  the 
date  it  was  so  presented,  such  party  has  dis- 
charged his  whole  duty  to  the  public,  and 
his  muniment  of  title  cannot  l>e  shaken  by 
any  subsequent  purchaser."  Further  on  In 
the  opinion  occurs  this  statement:  "The 
conveyance  itself  was  properly  recorded  at 
length,  and  although,  taking  the  evidence  of 
plaintiff  aldne,  it  may  be  said  that  she  wag 
misled  by  the  temporary  omission  on  the  re- 
ceiving book,  we  cannot  bring  our  minds  to 
the  conclusion  that  the  delay  in  making  the 
entry  deprived  the  record  of  the  power  of  im- 
parting constructive  notice  of  its  existence 
and  contents  to  her."  The  conrt  also  said: 
"If  the  question  of  total  omission  on  the 
part  of  the  register  of  deeds  was  before  us, 
we  would  be  Inclined  to  hold  the  law  does 
not  Impose  upon  the  party  holding  the  title 
the  responsibility  of  seeing  that  the  duties 
prescribed  by  the  statute  upon  the  register 
for  the  protection  and  security  of  other  par- 
ties are  In  fact  faithfully  discharged  by 
such  officer."  The  inference  from  this  deci- 
sion is  plain  that,  in  the  opinion  of  the  su- 
preme court,  the  indexes  alone  do  not  im- 
part constructive  notice  as  to  the  contents 
of  registration  records.  In  Wade,  Notice  (2d 
Kd.)  ji  l»jr>,  it  is  said:  "Where,  however,  the 
question  has  come  up  directly  for  decision, 
it  has  been  held,  in  the  majority  of  cases, 
that  the  failure  to  index  is  an  act  of  mispris- 
ion, for  which  the  officer  is  liable  to  the 
searcher  of  the  record  who  Is  thereby  mis- 
led to  his  Injury."  And  In  section  173:  "But 
the  current  of  authority  seems  to  be  decided- 
ly against  the  doctrine  that  the  index  Is  an 
essential  part  of  the  record."  It  may  be 
said,  however,  that  the  entries  In  the  re- 
ception recortl  and  In  the  indexes  were  suffi- 
cient to  put  William  Coulter,  Jr.,  and  M.  R. 
Laughlln  upon  Inquiry,  at  the  date  of  their 
respective  purchases  of  the  land,  concerning 
the  title  thereof.  The  question  then  arises, 
how  far  should  such  inquiry  have  been  pur- 
sued? The  reception  record  showed  that  the 
mortgage  In  question  had  been  tiled  for  rec- 
ord. The  general  index  disclosed  that  such 
mortgage  described  the  land  as  being  in 
range  17.    The  numerical  Index,  while  Indi- 


cating by  its  heading  that  the  land  was  In 
range  7,  in  the  description  thereof  gave  its 
location  as  being  in  range  17.  Which  Index 
should  be  regarded  as  sufficient  to  put  a 
searcher  upon  inquiry  as  to  the  existence  of 
the  mortgage  against  the  land  which  was 
finally  conveyed  to  Laughlln?  Certainly  not 
the  general  index,  for  it  stated  that  the  land 
was  In  range  17.  It  is  evident  that  the 
numerical  Index  was,  at  the  best,  ambiguous. 
From  either  of  these  indexes  a  searcher 
would  have  ascertained  that  the  Instrument 
was  recorded  in  Book  32.  Referring  to  Book 
32,  he  would  have  found  the  land  described  as 
being  in  range  17.  In  our  opinion,  that  would 
have  ended  the  Inquiry,  and  nothing  short  of 
proof  of  actual  notice  or  knowledge  on  the 
part  of  the  subse<iuent  grantees  as  to  the 
mistake  In  the  descriptive  portion  of  the 
mortgage  would  have  entitled  the  plaintiff  to 
a  reformation  thereof  as  against  such  gran- 
tees. In  the  case  of  Scoles  v.  Wllsey,  11 
Iowa,  'Ml,  the  land  was  described  In  the 
mortgage  as  being  In  the  N.  W.  V*  of  the  N. 
E.  >4  of  a  certain  section;  and  the  owner  of 
the  mortgage  sought  a  reformation  thereof 
i  so  as  to  describe  the  S.  W.  %  of  the  N.  E. 
Vi  of  the  section,  and  to  foreclose  the  same 
against  the  last-named  tract,  after  the  sale 
of  a  portion  thereof  to  an  Innocent  purchaser 
without  notice  of  the  existence  of  the  mort- 
gage against  said  lands,  other  than  the  no- 
tice Imparted  by  the  public  record.  The  law 
of  that  state  required  the  recorder  to  keep 
an  index  or  entry  book,  in  which,  when  an 
instrument  was  filed  for  record,  he  should 
enter  the  names  of  the  parties  thereto,  the 
date  of  filing,  the  date  and  nature  of  the  In- 
strument, the  book  and  page  where  recorded, 
and  the  description  of  the  property  convey- 
ed. The  court,  after  referring  to  the  re- 
quirements of  the  registry  law,  and  remark- 
ing that,  under  the  system  of  that  state, 
titles  to  and  Incumbrances  on  property  could 
be  traced  and  searched  for,'  not  only  through 
the  names  of  parties,  but  by  the  description 
of  the  property  as  contained  In  such  index, 
said:  "A  searcher  for  incumbrances,  for  in- 
stance, would  have  no  occasion  to  look  be- 
yond the  index  book,  until  he  found  a  piece 
of  property  which.  In  description,  would  cor- 
respond with  that  the  title  of  which  he  wfts 
investigating;  and  it  would  be  strange  In- 
deed that  he  should,  under  such  circumstan- 
ces, be  charged  with  a  knowledge  of  facts 
recited  In  a  mortgage  given  on  another  and 
distinct  piece  of  property."  If  we  follow  the 
doctrine  of  the  foregoing  case.  It  would  be 
necessary  to  hold  tliat  the  Indexes  were  In- 
sufficient to  impart  notice  to  the  grantee  of 
the  Barbers  that  the  latter  had  mortgaged, 
or  Intended  to  mortgage,  land  in  range  7; 
and,  If  we  hold  that  such  indexes  would 
have  required  the  searcher  to  find  and  read 
the  record  of  the  mortgage  given  by  the 
Barbers  to  the  plaintiff,  the  reading  thereof 
would  end  the  Inquiry,  as  already  remarked. 
In  Jennlng's  Lessee  v.  Wood,  20  Ohio.  261, 
the  court.  In  Its  opinion,  said,  "The  reason 
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that  a  party  Is  chargeable  with  constructive 
notice  Is  that  by  an  examination  of  the  rec- 
ord he  will  have  actual  notice."  And  in  the 
syllabQB  of  the  same  case  the  court  declared 
"that  a  party  can  only  be  chargeable  with 
constructive  notice  from  the  record  when 
the  record  would  give  him  actual  notice." 
We  shall  not  attempt  to  lay  down  any  gen- 
eral rules  relating  to  registry  records  and  In- 
dexes thereof,  as  It  is  generally  true  that 
each  case  Involving  entries  In  such  records 
must  be  decided  according  to  Its  own  pe- 
culiar facts.  Under  the  facts  of  the  present 
case,  we  hold  that  neither  actual  nor  con- 
structive notice  was  shown  on  the  part  of 
William  Coulter,  Jr.,  and  M.  F.  Laughlln,  or 
either  of  them,  as  to  the  existence  of  a  mort- 
gage, actual  or  Intended,  against  the  W.  % 
of  the  S.  E.  14  of  section  6,  township  1& 
range  7,  In  Rice  county.  The  Judgment  of 
the  district  court  Is  affirmed. 


HOrFMA>-  V.  STEFFEY  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  11,  1900.) 

FIjBADING— FORMAL  AMENDMENTS-LIMITA- 
TIONS. 
Defendant  was  legatee  and  executor  of  tes- 
tator's will,  and  the  testator's  sole  heir  at 
law  filed  a  petition  to  set  it  aside  within  two 
years  from  the  probate  thereof,  to  which  a  de- 
murrer was  sustained  Ijecause  defendant  was 
named  as  executor  neither  in  the  caption  nor 
the  body  of  the  petition,  although  it  clearly  ap- 
peared from  the  averments  of  the  petition  that 
the  suit  was  against  him  bqth  in  his  own  right 
and  as  executor;  and  over  two  years  after  the 
probate  of  the  will  an  amended  petition  was 
filed,  in  which  defendant  was  named  as  exec- 
utor. Beld,  that  the  action  was  not  barred  by 
the  two-years  statute  of  limitations,  since  the 
amendment  was  formal  and  not  substantial. 

Error  from  district  court,  JefferBon  coimty; 
Iiouls  A.  Myers,  Judge. 

Action  by  Eluora  Hoffman  against  Silas 
Steffey  and  others.  From  a  judgment  in 
favor  of  defendants,  plalutifC  brings  error. 
Reversed. 

OlUnly  Sc  Worwlck,  for  plaintiff  In  error. 
Morse  &  Casebelr,  for  defendants  in  error. 

PER  CURIAM.  This  is  an  action  by  the 
plaintiff  in  error,  as  heir  at  law  of  one 
Puderbaugh,  to  set  aside  a  will.  The  defend- 
ant Steffey  was  the  sole  legatee  under  the 
will,  was  guardian  of  Puderbaugh  on  ac- 
cotmt  of  Insanity  at  the  time  of  his  death, 
and  was  named  as  his  executor,  without  bond, 
tai  the  will.  He  qualified  and  took  possession 
of  the  estate,  paid  the  debts,  and  made  his 
final  report,  showing  money  in  his  bands 
amounting  to  about  $800.  There  was  a  de- 
murrer to  the  original  petition,  which  was 
sustained  on  the  ground  of  a  defect  of  par- 
ties, in  that  the  petition  did  not  state  that 
the  defendant  In  error  was  sued  In  his  own 
right  and  as  executor  of  the  last  will  of 
Puderbaugh.     It  is  farther  contended  that 


the  petition  was  defective  In  not  stating  what 
the  relatl<n  was  between  the  plaintiff  and 
the  deceased.  There  was  an  amended  peti- 
tion filed,  naming  the  defendant  in  error 
Steffey  as  executor  and  as  guardian.  To 
this  amended  petition  a  demurrer  was  sus- 
tained, and  the  contention  is  that  it  was  prop- 
erly sustained,  because  it  appeared  upon  the 
face  thereof  that  the  action  was  barred  by 
the  statute  of  limitations  as  to  Steffey,  as 
executor,  and  because  more  than  two  years 
had  elapsed  from  the  probating  of  the  will 
before  the  amendment  was  made  naming  blm 
In  the  petition  as  executor  and  guardian.  In 
fact,  there  were  three  separate  demurrers  by 
Steffey, — one  in  bis  individual  right,  one  as 
executor,  and  one  as  guardian,— all  of  which 
were  sustained,  the  case  dismissed  at  the 
costs  of  plaintiff,  and  Judgment  rendered 
against  him  therefor. 

Defendant  in  error  objects  to  the  consid- 
eration of  the  case  on  the  groond  that  the 
record  is  not  complete,— that  the  certificate 
thereto  does  not  conform  to  the  statute. 
There  is  a  substantial  compliance  with  the 
statute,  although  some  of  the  decisions  would 
seem  to  support  the  contentioa  that,  inas- 
much as  it  appears  that  an  answer  of  one  of 
the  defendant  heirs  is  not  embodied  in  the 
transcript,  therefore,  it  is  incomplete,  and 
that  we  cannot  consider  the  errors  or  review 
the  Judgment. 

The  errors  assigned  are  based  upon  the 
action  of  the  court  in  sustaining  the  demur- 
rers, and  we  are  of  the  opinion  that  they 
are  well  grounded  in  law.  The  allegations 
of  the  petition  are  full,  and  disclose  that  the 
defendant  Steffey  was  the  only  person  inter- 
ested adversely  to  the  heirs;  and,  although 
he  was  not  named  in  the  caption  of  the  peti- 
tion as  executor,  in  the  body  It  is  disclosed 
that  he  is  sued  in  his  individual  capacity,  as 
well  as  executor  of  the  last  will  of  Puder- 
baugh. So  that  the  defect,  at  most,  was 
merely  formal,  and  not  substantial.  For  the 
same  reason,  the  conteutlon  that  the  action 
was  barred  because  the  amendment  to  the 
petition  was  not  made  within  two  years  Is 
not  well  grounded.  Steffey  was  sued  within 
two  years.  The  action  was  brought  In  time. 
The  petition  not  only  charges  him  with  hav- 
ing, in  his  own  individual  Interest,  by  coercion, 
and  during  the  time  he  was  guardian  of  the 
deceased,  caused  a  will  to  be  executed  by 
an  Insane  person,  but  alleges  every  fact  nec- 
essary to  charge  him  as  executor.  There 
was  no  new  party  to  bring  In.  He  was  be- 
fore the  court  As  we  said  before,  the 
amendment  was  merely  formal,  and  not  sub- 
stantial. W^hlle  he  was  before  the  court  de- 
fending against  these  charges,  it  cannot  be 
said  that  the  statute  of  limitations  was  run- 
ning against  him  as  executor  because  in  the 
petition  he  was  not  named  as  executor.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed, with  directions  to  overrule  the  demurrer  to 
the  amended  petition,  and  for  farther  pro- 
ceedings in  the  case. 
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(10  Kan-App.  32> 

ENSIGN  T.  HART. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Jnly  11,  19C0.) 
DEPOSITION— SUPPRESSION— WITNESS. 

1.  No  reversible  error  can  be  predicated  on 
the  overruling  of  a  motion  to  suppress  a  dei)o- 
sition.  where  snch  deposition  in  not  offered  in 
eviiU'uno  upon  the  trial  of  the  action. 

2.  Wliere  a  party  offers  the  testimony  of  a 
witness  before  the  court  or  jury,  he  is  bound 
by  the  testimony  piven  by  such  witness,  unless 
the  witness  should  state  things  different  to 
what  the  party  hnd  reason  to  suppose  he  would 
at  the  time  he  palled  him. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  Johnson  county; 
John  T.  Bun'is.  Judge. 

Action  by  I>aulel  Ensign  against  WilUam 
Hart.  On  the  death  of  plaintiff,  Dewey  En- 
sign, executor,  was  substituted.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

This  action  was  commenced  by  Daniel  En- 
sign against  the  defendant,  WllUam  Halt,  for 
the  recovery  of  an  amount  alleged  to  be  due 
upon  a  promissory  note,  upon  an  account, 
and  for  a  loan,  aggregating  $248.75,  with  In- 
terest. Daniel  Ensign  died  testate  after  the 
action  was  Instituted.  That  action  was  there- 
after revived  In  the  name  of  Dewey  Ensign, 
executor,  who  filed  an  amended  petition  con- 
taining three  counts.  The  first  count  set  out 
a  promissory  note  In  the  sum  of  $100,  with 
Interest,  alleged  to  have  been  executed  by 
defendant  on  February  7,  1897,  payable  to 
Daniel  Ensign;  the  second  set  out  an  ac- 
coTmt  for  varioas  Items,  amounting.  In  the 
aggregate,  to  $48.75;  and  the  third  for  an 
alleged  loan  of  $100,  with  Interest  from  Feb- 
ruary 6,  1897.  The  defendant,  William  Hart, 
filed  an  answer  containing  (1)  a  general  de- 
nial; (2)  a  denial  of  the  execution  of  the 
promissory  note;  (3)  a  denial  of  each  item 
and  charge  in  the  account  set  out  as  the  sec- 
ond cause  of  action  In  the  amended  petition; 
(4)  an  allegation  of  payment;  (5)  that  the 
account  set  out  In  the  second  cause  of  ac- 
tion in  the  amended  petition  was  Incorrect, 
unjust,  untrue,  and  that  there  was  nothing 
due  thereon;  (6)  a  specific  denial  of  every 
allegation,  statement,  and  averment  In  the 
third  count  of  the  amended  petitlMk.  And 
tor  afi^lrmative  relief  the  defendant  alleged 
that  plaintiff  was  Indebted  to  bim  upon  an 
account  for  the  keeping,  feeding,  and  pas- 
turing horses,  for  work,  and  for  other  items, 
amounting.  In  the  aggregate,  to  the  sum  of 
$140,  which  was  due,  less  the  snm  of  $100, 
paid  thereon  on  the  6th  day  of  February, 
1807;  that  the  snm  of  $100  set  out  in  the 
third  count  of  the  amended  petition  was  a 
payment  made  by  Daniel  Ensign  on  this  ac- 
count; and  that  plalntlfl!  was  indebted  to 
defendant  in  the  sum  of  $40  as  a  balance  on 
the  account,  for  which  he  prayed  Judgment. 
The  plaintiff,  for  a  reply,  denied  the  correct- 
"ness  of  the  defendant's  account.  The  amend- 
•e<l  answer  and  reply  were  each  verified.  The 
plaintiff,  before  the  trial,  dismissed  the  cause 


«f  adtbn  set  out  Ita  tli6  flrat  count  6f  his 
petition,  which  declared  upon  the  promia- 
Bory  note.  On  the  trial,  after  plaintiff  had 
rested,  the  defendant  demurred  to  the  evi- 
dence in  support  of  the  plaintifTs  second 
cause  of  action,  which  was  sustained.  The 
Jury  returned  a  verdict  In  favor  of  the  de- 
fendant, and  against  the  plaintiff,  for  $1.10. 
The  plaintiff  filed  his  motion  for  a  new  trial, 
which  was  overruled,  and  be,  as  plaintiff  ta 
error,  presents  the  record  to  this  court  for  re- 
view, alleging  errors,  which  we  will  examine 
in  order:  (1)  The  court  erred  In  refusing  to 
suppress  the  deposition  of  Howard  Hastings. 
(2)  The  court  erred  in  rejecting  competent 
evidence  offered  by  plaintiff.  (S)  The  court 
erred  in  sustaining  defendant's  demurrer  to 
the  evidence  In  support  of  the  second  count 
of  plaintiff's  petition.  (4)  The  court  erred  In 
refusing  to  instruct  the  Jury  as  requested  by 
plaintiff.  (5)  The  court  erred  in  admitting 
Incompetent  evidence  on  behalf  of  defendant. 

(6)  The  court  erred  in  Instrnctiug  the  Jury. 

(7)  The  court  erred  in  overruling  plalntifTs 
motion  foe  a  new  trial. 

1.  O.  Pickering,  for  plaintiff  In  error.  H. 
L.  Burgess,  for  defendant  In  error. 

Mcelroy,  J.  (after  stating  the  facts). 
1.  Prior  to  the  trial,  In  pursuance  of  a  no- 
tice served  by  the  defendant,  the  clerk  of 
the  district  court  of  Johnson  county,  where 
the  action  was  pending,  took  the  deposition 
of  Howard  Hastings.  When  the  deposition 
was  concluded,  the  attorneys  for  the  respec- 
tive parties  agreed.  In  the  presence  of  the 
clerk,  that  be  should  make  and  attach  the 
proper  certificate,  and  file  the  deposition  with 
the  papers  In  the  case.  The  ofllcer  Interpret- 
ed this  to  mean  that  the  parties  waived  the 
formal  sealing,  addressing,  and  transmission 
of  the  deposition  to  himself.  The  plaintiff 
thereafter  filed  his  motl<Hi  to  suppress  the 
deposition  for  the  reason  that  the  same  was 
not  properly  sealed,  addressed,  and  trans- 
mitted to  the  clerk  of  the  court.  This  mo- 
tion was  overruled,  and  is  assigned  as  error. 
The  defendant  did  not  Introduce  the  deposi- 
tion In  evidence,  so  that  whatever  error  was 
committed  in  this  respect  by  the  trial  court 
was  harmless. 

2.  The  only  evidence  offered  by  plaintiff  in 
error  that  was  rejected,  of  which  complaint 
Is  made,  was  that  of  Howard  Hastings,  whose 
deposition  was  transmitted  In  this  Informal 
manner.  The  plaintiff  In  the  action  offered 
to  read  certain  portions  of  this  deposition, 
which  was  denied  upon  objection  by  the  de- 
fendant. The  evidence  offered  related  to  cer- 
tain statements  and  declarations  made  by 
Daniel  Ensign,  during  his  lifetime,  to  the 
witness.  These  declarations  were  hearsay, 
Incompetent,  and  properly  rejected. 

3.  Did  the  court  err  in  sustaining  the  de- 
murrer to  the  evidence  In  support  of  the 
cause  of  action  in  the  second  count  of  plain- 
tiff's petition?  This  contention  Is  based  upon 
thp  claim  that  defendant's  answer  admitted 
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that  he  purchased  the  articles  charged  In  the 
account.  We  do  not  ao  read  the  answer. 
The  defendant  In  his  verlfled  answer  denies 
each  and  every  allegation  in  that  count  of 
the  petition.  It  is  clear  that  It  was  the  in' 
tentlon  of  the  pleader  to  put  in  issue  ever; 
declaration  or  matter  stated  therein.  The  on- 
ly evidence  offered  as  to  this  cause  of  action 
was  the  testimony  of  the  defendant  The 
plaintiff,  in  support  of  this  count,  placed  the 
defendant  upon  the  witness  stand.  He  ad- 
mitted the  purchase  of  some  few  of  the  items 
mentioned  In  the  account,  but  declared  that 
he  paid  for  the  same;  denied  the  correctness 
of  the  account,  and  all  the  Items  thereof,  as 
sued,  and  any  indebtedness  therefor.  It  is 
contended  by  the  plaintiff  in  error  that  bo 
much  of  the  witness'  testimony  as  could  be 
construed  into  an  admission  was  proof  of 
plalntifTs  account  and  that  all  other  of  his 
declaration  might  be  disregarded  by  the  Jury. 
This  contention  is  not  tenable.  Where  a 
party  sees  fit  to  introduce  a  witness,  he  is 
bound  by  the  declarations  of  such  witness, 
unless  the  witness  should  state  things  dif- 
ferent to  what  the  party  had  reason  to  sup- 
pose he  would  at  the  time  he  called  him. 
There  was  a  total  lack  of  evidence  to  support 
this  cause  of  action,  and  the  court  properly 
sustained  the  demurrer. 

4.  The  plaintiff  in  error  points  out  no  in- 
competent testimony,  neither  in  his  specifica- 
tions of  error  nor  in  his  argument  We  there 
fore  conclude  that  he  waives  this  assignmem 
of  error. 

5.  That  the  court  erred  in  refusing  to  in- 
struct the  Jury  as  requested  by  plaintiff.  The 
contention  here  is  that  the  court  erred  in  re- 
fusing to  submit  an  instruction  as  follows: 
"If  the  Jury  believe  from  the  evidence  that 
the  $100  was  loaned  to  the  defendant,  as 
claimed  by  the  plaintiff,  then  you  will  com- 
pute Interest  thereon  at  the  rate  of  6  per 
cent,  from  the  date  of  said  loan  to  the  pres- 
ent time."  The  plaintiff,  in  his  amended  pe- 
tition, alleged  that  on  February  6,  1897,  Dan- 
iel Ensign  loaned  f  100  to  the  defendant,  which 
sum  he  agreed  to  return  in  90  days,  with  6 
per  cent  interest  The  defendant  concedes 
that  he  received  the  money  on  that  date, 
but  avers  that  it  was  paid  to  him  as  a  part 
payment  of  the  account  he  had  against 
Knsign.  The  parties  all  agree  that  Daniel 
Ensign,  on  February  6,  1S97,  made  his  check 
in  the  sum  of  $100,  payable  to  Hart;  that 
defendant  received  and  cashed  the  check. 
The  plaintiff,  to  support  his  contention  that  it 
was  a  loan,  offered  Dr.  Malone.  This  wit- 
ness testified  that  on  December  0,  IStiC,  or 
January  0,  1S97,  he  was  In  a  room  with 
Daniel  Ensign  in  the  presence  of  Hart,  when 
he  heard  Ensign  state  "that  Hart  desired  to 
borrow  $100,"  but  the  witness  says  no  loan 
was  at  that  time  made.  No  one  contends  that 
the  money  was  delivered  to  Hart  at  an  ear- 
lier date  than  February  6,  1S97.  The  testi- 
mony with  reference  to  this  transaction  on 
that  date  shows  that  the  $100  was  paid  to 
the  defendant  in  part  payment  of  his  account 


against  Bnslgn.  There  Is  not  one  word  of 
evidence  from  which  the  Jury  or  court  could 
conclude  that  this  $100  transaction  was  a 
loan.  The  Instruction  was  not  warranted  by 
the  evidence,  and  the  court  properly  refused 
the  same. 

6.  That  the  coiul  erred  in  instructing  tbe 
Jury.  Complaint  Is  made  that  the  court  erred 
In  submitting  to  the  Jury  the  first  five  in- 
structions. The  instructions  given  by  the 
court  as  a  whole,  fairly  presented  the  triable 
issues  under  the  evidence.  The  court  com- 
mitted no  error  in  this  respect 

7.  That  the  court  erred  in  overruling  plain- 
tiff's motion  for  a  new  trial.  There  is  noth- 
ing presented  under  this  assignment  of  error 
in  addition  to  what  has  already  been  noted. 
From  what  we  have  said,  it  follows  that  the 
court  properly  overruled  the  plaintiff's  mo- 
tion for  a  new  trial.  Tbe  Judgment  will  be 
affirmed.    All  the  Judges  concurring. 


MILIjER  ▼.  SMITH. 
(Supreme  Court  of  Idaho.    June  21,  1900.) 

COUNTY  GOV MISSIONERS— MEMBER  OF  BOARD 
-APPEAL  PROM  JUDGMENT  REMOVING  COUN- 
TY OFFICER— IQNORANCB  OF  THE  LiAW— 
POWER  OF  BOARD— DUTY  OF  COUNTY  AT- 
TORNEY—APPROVAL, OF  OFFICIAL.  BONDS- 
ALLEGATIONS  OF  INFORMATION— PROOF  OP 
INTENT  —  PUBLICATION  OF  PROCEEDINGS  — 
FINDINGS  OF  PACT— CONCLUSIONS  OF  LAW. 

1.  Under  onr  constitution  and  statutes,  an 
appeal  will  lie  from  the  judgment  of  a  district 
court  rcraoviiig  a  county  officer. 

2.  Individual  raembeis  of  the  board  of  coun- 
ty commissioners  cannot  perform  services  for 
the  county,  and  charge  for  them  as  commission- 
ers. 

3.  Boards  of  commissioners  are  entireties, 
and  can  only  act  as  empowered  by  law  and  col- 
lectively. 

4.  The  board  is  given  certain  limited  powers, 
and  a  single  member  of  sach  board  is  not  em- 
powered to  act  alone  and  bind  the  county  in 
any  manner. 

6.  Members  of  the  board  cannot  perform  du- 
ties of  road  overseer,  and  draw  pay  therefor  as 
commissioners. 

6.  The  plea  of  ignorance  of  the  law  will  not 
protect  a  member  of  the  board  from  removal 
from  office  when  it  is  shown  that  he  has  re- 

Eeatedly  violated  the  plain  provisions  of  the 
iw. 

7.  Boards  of  county  commissioners  are  given 
a  general  supervisory  power  over  county  af- 
fairs) but  they  cannot  as  a  board  or  as  indi- 
vidual members  thereof,  perform  the  duties 
Imposed  by  law  on  any  other  county  otBcer, 
and  draw  compensation  as  county  commission- 
er therefor. 

8.  A  board  of  county  commissioners  has  no 
authority  to  appropriate  money  for  repairing 
and  constructing  roads  and  bridges,  and  place 
the  same  at  the  disposal  of  a  member  of  such 
board,  and  authorize  him  to  superintend  the 
construction  of  such  work,  and  allow  him  com- 
pensation as  a  commissioner  for  so  doing. 

9.  A  county  attorney  may  be  removed  from 
office,  under  the  provisions  of  Rev.  St.  |  7459, 
for  incompetency,  or  a  neglect  to  perform  the 
duties  imposed  on  him  by  law.  Courts  will  not 
tolerate  any  connivance  or  collusion  between 
the  county  attorney  and  the  board  for  the 
unlawful  appropriation  of  county  funds. 

10.  The  board  is  prohibited  from  approving 
official  bonds  unless  the  sureties  possess  th* 
(lualidcations  prescribed  by  Rev.  St  i  396i, 
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11.  When  a  member  of  the  board  is  charged 
with  Tiolation  or  neirlect  of  duty  in  the  ap- 
proval of  official  bonds,  the  allcKation  that  he 
acted  with  the  board  in  the  approval  of  such 
bonds  should  be  clear  and  specific. 

12.  The  law  requires  the  publication  of  the 
proceedings  of  the  board  in  but  one  newspaper 
in  the  county. 

13.  Frequent  violations  of  the  plain  provisions 
of  the  law  are  probative  facts,  from  which  the 
nitimate  fart  of  fraudalent,  willful,  or  corrupt 
intent  may  be  drawn. 

14.  Poindings  of  fact  and  conclusions  of  law 
should  be  separati'l.v  stated,  but  when  the  ma- 
terial issues  are  passed  upon  it  is  not  cause  for 
reversal  that  an  nitimate  fact  is  placed  with 
the  conclusions  of  law,  as  it  is  difficult  many 
tiknes  to  distiufcuisb  between  an  ultimate  fact 
and  a  conclusion  of  law. 

(Syllabus  by  the  Court.) 

Api)eal  from  district  coxirt,  Fremout  county; 
Jo.  C.  Klcb,  Judge. 

Action  by  David  E.  Miller  against  James 
Smith.  Judgment  for  plaintiff.  Defendant 
appeals.    AUirmed. 

Dietrich,  Chalmers  &  Stevens,  for  appel- 
lant. Hawley,  Puckett  &  Hawley,  P.  Aver- 
Itt,  and  J.  A.  Bagley,  for  respondent. 

SULLIVAN,  J.  This  action  was  commen- 
ced by  the  respondent  who  is  a  citizen  and 
taxpayer  of  Fremont  county,  against  the 
appellant,  who  is  a  member  of  the  board  of 
county  commissioners  of  said  county,  de- 
manding his  removal  from  said  office,  under 
the  provisions  of  section  7450,  Rev.  St,  and 
to  recover  the  statutory  penalty  of  $500 
therein  provided  for.  The  information  or 
complaint  accuses  the  appellant  of  charging 
and  collecting  illegal  fees  for  services  ren- 
dered In  his  office,  and  knowingly,  willfully, 
and  corruptly  approving  official  bonds  given 
by  certain  county  officers,  and  of  doing  other 
acts  In  his  official  capacity  in  violation  of 
law.  It  contains  upwards  of  00  apeciflca- 
tions  of  official  misconduct.  The  answer  ad- 
mits some  oi  the  8i)eciflcatlon8  of  the  in- 
formation, and  denies  others.  The  trial  was 
by  the  court,  which  made  its  findings  of 
fact  and  cimclnsions  of  law  in  writing,  and 
entered  judgment  against  appellant  remov- 
ing him  from  bis  said  office,  and  in  favor  of 
the  respondent  for  the  statutory  penalty  of 
$500  and  costs  of  suit  The  appeal  Is  from 
the  judgment. 

A  motion  to  dismiss  this  appeal  was  made 
by  respondent  on  the  ground  that  the  judg- 
ment In  this  proceeding  was  final,  and  no 
appeal  would  lie  therefrom.  Section  9,  art 
6,  of  the  constitution  of  Idaho  Is  as  follows: 
"The  supreme  court  shall  have  jurisdiction 
to  review,  upon  appeal,  any  decision  of  the 
district  courts  or  the  judges  thereof.  The 
supreme  court  shall  also  have  original  juris- 
diction to  issue  writs  of  mandamus,  certio- 
rari, prohibition  and  habeas  corpus,  and  all 
writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction."  This 
section  and  our  statutes  of  appeal  clearly 
authorize  an  appeal  from  the  judgment  in 
a  proceeding  to  remove  an  officer,  and  the 
appeal  herein  is  authorized. 


Section  7468,  Bev.  St,  under  which  this 
proceeding  Is  brought,  Is  as  follows:  "When 
an  information  in  writing,  verified  by  the 
oath  of  any  person,  is  presented  to  a  dis- 
trict court,  alleging  that  any  officer  within 
the  jurisdiction  of  the  court  has  been  guilty 
of  charging  and  collecting  illegal  fees  for 
services  rendered  or  to  be  rendered  in  his 
office,  or  has  refused  or  neglected  to  per- 
form the  official  duties  pertaining  to  his  of- 
fice, the  court  must  cite  the  party  charged 
to  appear  before  the  court  at  a  time  not 
more  than  ten  nor  less  than  five  days  from 
the  time  the  Information  was  presented,  and 
on  that  day  or  some  other  subsequent  day, 
not  more  than  twenty  days  from  that  on 
which  the  Information  was  presented,  must 
proceed  to  hear,  in  a  summary  manner,  the 
Information  and  evidence  offered  in  support 
of  the  same,  and  the  answer  and  evidence 
offered  by  the  party  Informed  against;  and 
if  on  such  hearing  it  appears  that  the  charge 
Is  sustained  the  court  mast  enter  a  decree 
that  the  party  informed  against  be  deprived 
of  his  office,  and  must  enter  a  judgment  for 
five  hundred  dollars  In  favor  of  the  informer 
and  such  costs  as  are  allowed  In  civil  cases." 
By  the  Information  or  complaint  filed,  the 
defendant  is  accused  of  charging  and  col- 
lecting illegal  fees  for  services  rendered  by 
him,  and  is  also  accused  of  refusing  and 
neglecting  to  perform  official  duties  pertain- 
ing to  his  office  as  county  commissioner. 
The  illegal  fees  are  alleged  to  have  been  char- 
ged and  collected  for  services  in  receiving  a 
bridge,  for  furnishing  stray  brands,  for 
blacksmith  work,  and  for  presenting  and 
having  allowed  by  the  board  the  following 
claims,  among  others,  to  wit: 

St.  Anthony,  Idaho.  July  19,  1899. 
Fremont  County,  Idaho,  to  .Tnmes  Smith,  Com. 

missioner.   Dr. 
April    18    &   19.  Receiving    bridges    at 
Ruily,  by  order  of  chairman,  2  days, 

at  ?<i.00 $12  00 

May  22.  To  PMmunds  rond  distrii't  to 
order  hridpes  placed  across  ciinals,   1 

day,  $(i.00  6  00 

May  '2i).  Trip  to  Market  Lake  to  order 
repairs  on  roads  and  bridgi's,  4  days, 

Bt  .$(i.00  24  00 

KxppiiBpH  horse  feed  at  Rcxhnrit.  .$  ..'lO 
Kxppiises    horse    feed    at    Market 

Lake   3.00 

Kxpenscs  horse  feed  at  Rcxlmrg. .     .50 

4  <Mt 

June   27.  To   Texas   Slonsh    Briilgo    to 

have  bridge  reiiaired,  1  day 6  00 

Horse  feed  M 

?,')2  50 

Also,  the  following  claim.  It  Is  alleged, 
■Has  presented  and  allowed: 

Fremont  County,  Idaho,  to  Jumes  Smith,  Com- 
missioner,  Dr. 

To  services  rendered  in  connection  with 
the  bre.Tking  down  of  Snnfh  Fork 
Bridge,  liy  order  of  the  chairman  of 
board,  Oct  2,  3,  4,  5,  6,  7,  9  (7  days, 
at  $0.00)   $42  00 

The  following  is  an  Item  from  another 
bill  presented  by  and  allowed  to  the  defend- 
ant: 
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To  repaira  on  road  from  T^i  to  Island 
Park,  as  per  iustructtons  (roiu  board, 
July  2!>th,  31st.  Auk.  5J"d.  3rd,  4th, 
5th.  fSth.  7th,  8th.  9th,  10th  (11  days, 
at  If 6.00)   $06  00 

AVe  quote  the  aboTe  as  Bamples  of  bills 
presented  by  tbe  defendant,  Sinltli,  as  coun- 
ty commissioner,  and  allowed  by  the  board 
of  whicli  he  was  a  member. 

The  defendant  testified  In  his  own  behalf 
that  his  belief  and  understanding  were  that 
it  was  bis  duty,  as  county  commissioner,  to 
take  care  of  all  roads  and  bridges,  where 
It  was  absolutely  necessary,  and  that  he 
should  get  therefor  $6  per  day.  This  court 
held  in  Rankin  v.  Jauman  (Idaho)  39  Pac. 
1111,  as  follows:  "The  per  diem  allowed  by 
the  statute  to  members  of  the  board  of  coun- 
ty commissioners  is  only  chargeable  for  the 
time  the  Ixtard  Is  actually  in  session.  The 
law  does  not  contemplate  that  members  of 
the  board  may  perform  services  for  the 
county  as  individuals,  and  tnen  charge  for  it 
as  commissioners.  The  riciousness  of  such 
a  course  is  too  apparent  to  require  com- 
ment." It  is  also  there  held  that  boartls  of 
county  commissioners  are  entireties,  and  can 
only  act  collectively  and  as  empowered.  The 
law  does  not  authorize  a  member  of  the 
board  to  act  for  the  board,  nor  has  it  given 
a  single  member  of  the  board,  when  acting 
alone,  any  authority  whatever.  It  is  shown 
that  some  of  the  road  districts  In  Fremont 
county  did  not  have  road  overseers,  and  it 
is  shown  that  the  board  employed  a  compe- 
tent bridge  man  at  $5  per  day,  and  the  rec- 
ord shows  that  the  board  of  commissioners 
fixed  the  compensation  of  road  overseers  at 
$2,150  per  day.  If  county  commissioners 
were  permitted  to  usurp  the  office  of  road 
overseer,  and  perform  the  duties  of  such 
olBcer,  and  pay  themselves  $6  per  day  and 
expenses  therefor,  road  work  would  cost  the 
taxpayers  much  more  than  was  contemplat- 
ed by  the  lawmaking  power;  and  county 
commissioners  cannot  shield  their  unlawful 
acts  under  the  plea  of  Ignorance  of  the  law, 
for.  if  that  would  relieve  them  of  persistent 
and  many  times  repeateil  unlawful  acts,  it 
would  be  impossible  to  remove  an  unfaithful 
or  incompetent  officer  from  office.  For  it  Is 
a  well-recognized  fact  that  an  officer  who 
persistently  and  repeatedly  violates  his  offi- 
<'ial  duties  will,  when  called  to  account,  at- 
tempt to  give  very  plausible  reasons  for  such 
violations  of  the  law.  Oonnty  commission- 
ers are  provided  by  law  with  a  legal  ad- 
viser, in  the  county  attorney,  and  are  ex- 
pected to  keep  within  the  law,  especially  In 
matters  already  passed  upon  by  the  courts. 
In  the  case  of  Rankin  v.  .Tauroan  (Idaho)  39 
Pac.  1111,— a  case  quite  similar  to  the  one 
at  bar.— tlie  court  held  that  the  compensa- 
tion of  county  commissioners  was  flxe<l  by 
'ow  at  $6  per  day.  and  that  commlsslonerp 
could  not  act  except  as  a  board,  as  an  en- 
tirety. That  was  a  case  where  the  coiiuii- 
sioner  attempted  to  perform  the  duties  of 
road  overseer,   and  charged  the  county  $6 


•therefor,  and  pleaded  ignorance  of  the  law. 
This  court  in  that  case  said:  "Officers  are 
supiKised  to  know  the  law  under  which  they 
act.  The  maxim,  'Ignorantia  legls  nemlnem 
excusat'  is  forcefully  applicable  in  their  eas- 
es." While  boards  of  county  commissioners 
are  given  general  supervisory  power  over 
county  affairs,  they  cannot,  as  boards  or  as 
individual  commissioners,  perform  the  du- 
ties of  any  other  particular  officer,  and  re- 
cover their  $6  per  diem  therefor. 

On  the  recommendation  of  defendant  as 
commissioner,  the  board  of  which  he  was  a 
member  made  an  appropriation  of  $400.  pla- 
ced it  in  the  hands  of  the  defendant  and 
authorized  him  to  build  a  road  between  St.  ' 
Anthony  and  Island  Park,  or  to  superin- 
tend the  construction  of  it.  which  he  did  and 
diarged  therefor  at  the  rate  of  $6  per  day, 
whereas.  If  said  board  had  appointed  a  com- 
petent road  overseer  for  that  purpose,  they 
would  have  saved  the  county  $3.50  per  day, 
as  the  salary  of  road  overseer  was  fixed  at 
$2.50  per  day.  The  record  also  shows  that 
each  of  the  other  county  commissioners  was 
given  an  appropriation  of  several  hundred 
dollars,  and  authorized  to  expend  the  same 
on  road  work  In  their  commissioners'  dis- 
trict. Defendant  testified  that  the  question 
of  the  regularity  and  legality  of  performing 
the  road  work  in  that  manner  was  submitted 
by  the  board  to  the  county  attorney,  and 
that  he  informed  them  that  be  thought  they 
had  a  right  to  do  it  in  that  way.  No  record 
was  made  on  the  minutes  of  the  board  of  a 
submission  of  said  matter  to  the  county  at- 
torney, nor  of  his  advice  thereon  Courts 
will  not  countenance  any  connivance  or  col- 
lusion between  the  county  attorney  and  the 
board  for  the  appropriation  of  county  funds. 

There  was  an  attempt  on  the  part  of  the 
appellant  to  show  that  the  county  attorney 
advised  the  board  that  the  official  bonds  of 
county  officers  were  passed  upon  by  the  coun- 
ty attorney,  and  that  the  board  approved  the 
bonds  under  the  advice  of  tlie  countj-  attor- 
ney. The  record,  we  think,  fairly  shows 
that  the  form  of  the  bond  was  passed  upon 
t^  the  county  attorney,  and  not  the  suffi- 
ciency of  the  sureties;  and  It  is  not  the 
form  of  the  bond  that  is  attacke<I,  but  the 
sufficiency  of  the  sureties,  under  that  pro- 
vision of  the  statute  which  declares  as  fol- 
lows: "Xo  persou  shall  be  accepted  as  sure- 
ty on  such  liond  except  he  shall,  duriug  the 
year  immediately  preceding,  have  been  as- 
sessed and  paid  taxes,  in  his  own  right,  upon 
property  to  the  amount  for  which  he  has 
become  suretj-."  See  section  390,  Rev.  St. 
Tbe  court  found  as  a  fact  that  the  defcn<lant 
and  the  other  meml)ers  of  the  board  of 
county  commissioners  at  their  session  in  Jan- 
uary, 18i)!>,  approved  a  large  number  of  of- 
ficial bonds,  the  sureties  on  which  had  not 
during  the  year  immediately  preceding  been 
assessed  and  paid  taxes  upon  propert.v  to 
the  amount  for  which  they  had  ijeccnne  sure- 
ties, and  that  defendant,  as  a  member  of 
said  board,  approved  said  bonds  willfully 
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and  knowingly,  and  therein  failed  and  re- 
fused to  perform  his  official  duty.  We  think 
the  evidence  clearly  auBtalus  said  finding. 
In  fact,  it  Is  admitted  that  said  sureties  did 
not  possess  the  proper  qualifications;  and 
the  appellant  seeks  to  evade  responsibility 
by  showing  that  he  was  ignorant  of  the  law, 
and  that  the  county  attorney's  advice  was 
had  upon  the  matter.  It  was  the  duty  of  the 
board  to  approve  proper  bonds,  and  not  the 
county  attorney.  As  we  understand  the  rec- 
ord, the  county  attorney  referred  to  the  form 
of  the  bond,  and  not  to  the  suflBciency  of  the 
sureties.  The  county  attorney  is  presumed 
to  know  the  law  as  set  forth  in  our  statutes 
and  the  decisions  of  the  courts,  and  It  Is  no 
part  of  his  duty  to  ascertain  whether  a  sure- 
ty possesses  the  proper  qualifications.  The 
county  attorney  is  subject  to  removal  from 
his  office,  the  same  as  any  other  officer,  for 
Incompetency;  and  for  him  to  Ignore  the 
law  on  the  questions  involved  in  this  case 
would  certainly  indicate  gross  Incompetency. 
To  advise  the  county  commissioners  that 
they  could,  as  a  board,  appropriate  money 
out  of  the  county  treasury,  and  place  It  In 
the  bands  of  a  commissioner  and  authorize 
him  to  construct  roads  therewith,  under  our 
present  law,  would  clearly  Indicate  comip- 
tlon  or  Incompetency,  If  not  both.  No  ob- 
jection was  made  to  the  sufficiency  of  the 
allegations  of  the  second  cause  of  complaint 
in  the  Information,  but  it  has  been  suggest- 
ed that  it  Is  not  alleged  that  the  defendant 
acted  with  said  board  when  It  was  In  ses- 
sion In  the  approval  of  said  official  bonds, 
and  for  that  reason  said  allegations  are  not 
sufficient.  We  think  the  allegations  of  the 
information  should  be  made  clear  and  spe- 
cific, and,  had  objection  been  to  the  suffi- 
ciency of  said  allegation,  the  objection  should 
have  been  sustained.  However,  the  defend- 
ant admits  that  he  acted  with  the  board  In 
the  approval  of  said  bonds;  and,  leaving  the 
second  cause  of  action,  as  to  the  approval 
of  official  bonds,  out  of  consideration,  the 
record  contains  sufficient  to  sustain  the  judg- 
ment of  the  trial  court. 

The  appellant,  as  a  member  of  said  board, 
and  while  acting  with  said  board,  authorized 
the  publication  of  the  minutes  of  their  pro- 
ceedings In  three  newspapers  published  in 
said  Fremont  county,  and  paid  each  of  said 
newspapers  therefor.  The  evidence  shows 
that  the  defendant  opposed  and  voted  against 
the  publication  of  said  proceedings  in  more 
than  two  of  said  newspapers,  and  that  he 
did  vote  In  favor  of  publication  In  two  of 
Bald  newspapers;  and  that  is  alleged  to  have 
l)een  an  infraction  of  official  duty.  The 
court  found  that  the  defendant  voted  against 
printing  said  proceedings  in  the  Fremont 
County  Journal,  and  In  favor  of  printing 
them  In  the  Fremont  County  News  and  the 
Market  Lake  Sentinel.  The  statute  contem- 
plates the  publication  of  a  synopsis  of  the 
proceedings  of  the  board  In  but  one  news- 
paper In  the  county.  Counsel  for  appcHnnt 
contend  that,  while  the  acts  of  which  their 


client  is  accused  in  many  Instances  were  In- 
fractions of  the  law,  It  has  not  been  proved 
that  said  acts  were  done  fraudulently,  will- 
fully, or  corruptly.  The  statute  Itself  (sec- 
tion 7450)  does  not  specifically  require  that 
fees  shall  be  fraudulently,  willfully,  or  cor- 
ruptly charged  and  collected,  to  warrant  the 
removal  of  the  officer;  nor  does  It  declare 
that  neglect  of  official  duty  shall  be  willful 
or  corrupt.  The  statute  contemplates  that 
when  Illegal  fees  are  charged  and  collected, 
or  when  an  officer  has  refused  or  neglected 
to  perform  the  official  duties  pertaining  to 
bis  office,  and  those  facts  are  properly  shown 
to  a  court,  the  Informer  has  made  out  his 
case.  The  proof  of  those  facts  Is  proof  of 
the  Intent  with  which  they  were  done,  and 
such  acts  can  only  be  excused  by  showing 
that  they  were  done  or  not  done  by  reason 
of  a  wrong  construction  of  an  obscure  or 
doubtful  statute,  but  cannot  be  excused  by 
a  plea  of  ignorance  of  the  plain  provisions 
of  the  law.  If  ignorance  of  the  law  wOI  ex- 
cuse such  fiagrant  violations  of  the  law  as 
are  shown  In  this  case,  the  people  are  at 
the  mercy  of  Ignorant  and  corrupt  officials, 
and  the  plea  of  every  uishonest  or  corrupt 
official  would  be  Ignorance  of  the  law.  Of- 
ficers must  be  judged  by  their  acts,  and  not 
by  their  plea  of  Ignorance  of  the  plain  pro- 
visions of  the  law  after  Its  repeated  viola- 
tions, which  result  In  their  pecuniary  or  oth- 
er advantage. 

It  is  contended  by  counsel  for  appellant 
that  the  court  did  not  find  as  a  fact  that  the 
acts  of  which  the  appellant  Is  accused  were 
done  fraudulently,  willfully,  or  corruptly. 
Frequent  violations  of  the  plain  provisions 
of  a  statute,  to  the  pecuniary  advantage  of 
the  officer,  are  probative  facts  from  which 
the  ultimate  fact  of  Intent  may  be  drawn; 
and  while  it  is  true  that  the  trial  court  did 
not,  under  the  beading  of  "Findings  of  Fact," 
find  that  said  acts  were  done  fraudulently, 
willfully,  or  corruptly,  it  did,  under  the  head- 
ing of  "Conclusions  of  Law,"  find  that  said 
acts  were  done  fraudulently,  willfully,  or 
corruptly.  The  statute  requires  the  trial 
court  to  separately  state  the  findings  of 
fact  and  conclusions  of  law,  but  It  Is  often 
very  difficult  to  distinguish  between  an  ul- 
timate fact  and  a  conclusion  of  law;  and  It 
is  held  by  very  respectable  authority  that, 
where  there  Is  a  commingling  of  findings  of 
fact  with  conclusions  of  law,  a  judgment 
will  not  be  reversed  for  that  reason,  where 
all  of  the  material  issues  are  found.  Burton 
V.  Burton,  TO  Cal.  400;  21  Pac.  847.  The 
remedy  provided  by  section  7459,  Rev.  St., 
to  rid  the  people  of  a  dishonest  or  Incompe- 
tent official.  Is  a  severe  one.  but  effective; 
and  It  serves  to  stimulate  officers  to  know 
their  official  duties  and  do  them.  The  time 
has  evidently  come  in  tuis  state  when  coun- 
ty commissioners  must  know  their  duties 
and  do  them.  If  they  do  not,  something 
more  effective  than  a  mere  appeal  from  their 
lllegnl  orders  will  lie  resorted  to.  We  have 
carefully  considered  all  of  the  errors  assign- 
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ed,  and  find  no  rererslble  error  In  the  record, 
and  the  Judgment  of  the  court  below  must 
be  affirmed,  and  It  Is  so  ordere<l.  Costa  of 
appeal  are  awarded  <o  respondent 

Hl'SXOX,  C.  J.,  and  QUARLES,  J.,  concur. 


REEVES  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    June  30,  1000.) 

HOMICIDE  —  INDICTMENT  —  ESCAPE  —  CON- 
SPIKACY— PRINCIPALS— EVIDENCE. 

1.  Where  au  iudictmcnt  for  numlcr  contains 
nn  averment  "that  Milton  Jones  was  shot  and 
killeil  by  one  of  three  esctipinB  prisoners,  but 
which  one  is  to  the  grand  jury  unknown,"  and 
no  evidence  whatever  upon  the  subject  is  offer- 
ed by  either  the  prosecution  or  the  dcfendiint, 
the  verity  of  the  averment  of  want  of  knowl- 
edge iu  the  grand  jury  is  presumed,  and  the 
burden  is  ou  the  defendant  to  show  that  tlie 
a'rand  jury,  at  the  time  the  iiulictmcut  was 
found,  knew  the  name  of  the  person  described 
BR  unknown. 

2.  Homicide,  under  the  Rtatutes  of  this  ter- 
rit(U-y,  is  murder  when  perpetrated  without  any 
design  to  effect  death,  by  a  person  engaged  in 
the  commission  of  a  felony. 

;{.  X'nder  the  laws  of  this  territory  it  i8  a 
felony  for  any  person  who  carries  or  sends  into 
any  prison  nnytliing  useful  to  aid  any  prisoner 
in  making  his  escape,  and  with  intent  thereby 
to  facilitate  the  escape  of  any  prisoner  conlined 
therein,  where  such  prisoner  is  confined  upon 
any  charge  or  c<mviction  of  a  felony. 

4.  AVhere  several  ]>ersons  confederate  togeth- 
er to  commit  a  crime  of  a  nature  or  under  stieh 
circumstances  as  will,  when  tested  by  huuuin 
experience,  probably  result  in  the  taking  of 
human  life,  if  such  necessity  should  ariKt>  to 
thwart  them  in  the  executiiui  of  their  uidaw- 
ful  plans,  it  must  be  prcsiuued  that  they  all  un- 
derstood the  conscouences  which  might  be  rea- 
sonably expected  to  flow  from  carrying  into 
effect  their  unlawful  combination,  and  to  have 
assented  to  the  taking  of  human  life  if  neces- 
sary to  accomplish  such  unlawful  act;  and,  if 
death  hai)pens  in  the  prosecuticm  of  such  a 
common  design  or  object,  all  are  alike  guilty 
of  a  homicide. 

a.  Under  the  laws  of  this  territory,  all  per- 
sons concerned  in  the  commission  of  a  felony, 
whether  they  directly  couunit  the  act  consti- 
tuting the  offense,  or  aid  and  abet  in  its  <-ora- 
missiou,  though  not  present,  must  be  indicted, 
tried,  and  punishe<l  as  principals. 

(5.  ITie  court  gave  the  jury  the  following  in- 
struction, over  the  objections  of  the  defend- 
ant, and  which  is  assigned  as  error:  "You  are 
further  instructed  that  if  you  b«'lieve  from  the 
evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  on  and  prior  to  the  said  .Wth  day  of 
June,  1805.  William  (Christian.  Robert  Chris- 
tian, and  James  Casey,  named  iu  this  indict- 
ment, were  confined  as  prisiuiers  in  the  common 
jail  and  prison  of  and  in  the  county  of  Okla- 
homa and  territory  of  Oklahoma. — the  said  Wil- 
liam and  Robert  Christian  upon  an  order  and 
commitment  upon  and  after  the  conviction  of 
the  crime  of  manslaughter,  and  the  said  James 
Casey  upon  a  commitment  and  indictment  char- 
ging him,  the  said  .Tames  0-asey.  with  the  crime 
of  murder, — then  the  said  William  Christian, 
Robert  Christian,  and  James  Casey  were  law- 
fully imprisone<l  in  said  county  jail  and  prison; 
and  if  you  find  from  the  evidence,  be.vond  a 
reasonable  doubt,  that  the  defendant  herein, 
John  Reeves,  did  carir  or  place,  or  cause  to  be 
carried  or  placed,  or  in  anjr  manner  aid  or  as- 
sist in  carrying  or  placing,  in  the  said  jail,  and 
in  the  po.s8ession  of  the  said  William  rtiristian. 
Robert  Christian,  and  James  Oasey,  any  pistols, 
revolvers,   and    ammunition,    with   the   design 


and  intent  that  they,  the  said  William  CStris- 
tian.  Robert  Christian,  or  James  Casey,  or  ei- 
ther of  them,  should  use  or  employ  snch  pistols, 
revolvers,  ammunition,  or  any  of  them,  as  a 
nu>nns  and  for  the  purpose  of  breaking  out  of 
said  jail  an<l  prison  and  escaping  therefrom, 
and  if  you  further  believe  from  the  evidence, 
be.vond  a  reasonable  doubt,  that  the  .said  Wil- 
liam Christian,  Robert  Christian,  and  Janu-s 
C«sey.  acting  conjointly  and  together,  and  with 
a  common  purpose  to  secure  the  liberty  from 
such  imprisonment  of  each  of  said  prisoners, 
did  break  out  of  said  jail  and  attempt  to  escape 
therefrom,  and  that  the.v.  the  said  William 
Christian,  Roi)ert  t'hristian.  and  .Tames  Casey, 
or  either  of  them,  in  breaking  out  of  said  jail, 
or  in  tlieir  immediate  fliglit  therefrom  in  escap- 
ing therefrom,  did,  with  the  said  pistols  and 
revolvers,  or  any  of  them,  shoot  an<l  kill  the 
dtH-eased,  Milttm  Jones,  in  manner  an(l  form  as 
charged  in  this  indictment,  and  in  furtherance 
of  their  said  design  and  purjiose  to  escape  from 
such  imprisonment,  then  you  will  find  the  de- 
f enda  nt.  John  Reeves,  guilty  of  murder  as  char- 
g«»d  in  the  third  count  of  this  indicrtment,  al- 
though the  jury  may  believe  from  the  evidence 
that  the  fatal  shot  which  kilU'd  him.  the  said 
Milton  .Tones,  was  not  tireil  ami  discharged  with 
premeditated  design  to  effect  the  death  of  him. 
the  said  Miltou  Jones."  Held,  that  no  error 
was  ('(unmitted  iu  giving  this  instruction,  and 
that  it  clcarl.v.  fairly,  and  correctly  states  the 
law  applicable  to  the  case  tinder  consideration. 

7.  We  have  carefully  exauiine<l  the  entire 
record,  and  we  are  clearly  of  the  opinion  that 
the  evidence  fully  sustains  the  verdict  of  the 
jury,  and  that  there  is  no  prejudicial  error  in 
the  record. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
John  C.  Tarsue.v,  Judge. 

John  Reov?s  was  convicted  of  murder,  and 
brings  error.    Afflrmed. 

A.  (ireen  &  Sou.  for  plaintiff  iu  error.  J. 
C.  Strang,  Atty.  Gen.,  for  the  Territory. 

ILUXER,  J.  The  plaintiff  iu  error.  John 
Reeves,  was  Indicted  in  the  district  court  of 
Okhihoma  county,  chnrgiust  him  with  the 
murder  of  one  Milton  Jones  on  the  30th  of 
June,  lHli,'>.  I^pou  application  of  the  defend- 
ant, a  change  of  veuue  'was  granted  to  Cana- 
dian county,  where  the  defendant  was  tried 
aud  <-onvicted  of  murder,  as  charged  in  the 
third  count  of  the  indictment,  and  acquitted 
on  the  first  and  second  counts  thereof,  and 
his  punishment  was  fixed  by  the  Jury  at  Im- 
prisonment in  the  territorial  penitentiary  for 
life,  at  hard  labor.  On  the  15tb  day  of  Feb- 
ruary, 1897,  the  court  sentenced  the  defend- 
ant, in  accordance  with  the  rerdtet  of  the 
Jury,  to  imprisonment  in  the  territorial  prison 
at  Lansing,  Kan.,  for  the  term  of  Ills  natural 
life,  at  bard  labor. 

The  third  count  of  the  indictment,  upon 
which  the  defendant  was  convicted,  reads 
as  follows:  "That  in  Oklahoma  county  and 
territory  there  was  from  the  10th  day  of 
June,  188.5,  until  the  30th  day  of  June,  1893, 
confined  In  the  Jail  of  Oklahoma  county,  at 
Oklahoma  Olty,  Robert  OhrlBtian  and  WiUiam 
Christian,  Jr.,  on  conviction  for  felony,  to 
wit,  the  crime  of  manslaughter,  which  con- 
viction had  been  had  In  the  district  court  of 
the  Third  Judicial  district  in  the  county  of 
Pottawatomie,   in  said   territory:    and   one 


Digitized  by 


Google 


Okl.) 


BEEVES  v.  TEBBITOEY. 


829 


James  Casey  was  confined  In  said  Jail  during 
the  same  time  as  a  prisoner,  on  Indictment 
for  murder  returned  against  him  In  the  county 
of  Canadian,  Second  judicial  district  of  said 
territory.  That,  while  said  persons  were  bo 
c>onfln«d  In  said  jail,  defendants  William  Cair, 
John  Reeves,  TeUus  Welch,  and  Jessie  Find- 
lay,  together,  in  conjunction  with  said  pris- 
oners, and  by  agreement  among  themselres, 
did  furnish,  send,  and  carry  Into  said  Jail 
three  pistols,  commonly  called  'revolTers,'  and 
ammunition  for  the  same,  being  useful  to 
aid  said  prisoners  in  effecting  their  escape 
from  said  jail,  with  the  intent  on  the  i^art  of 
all  the  defendants  that  said  pistols  and  am- 
munition should  he  used  by  said  prisoners  In 
ctfeeting  tlielr  escape  from  said  Jail.  That 
on  the  30th  day  of  June,  18«5,  said  prisoners, 
their  co-defendants  not  being  present,  did  es- 
cape from  said  jail,  and  their  escape  and  flight 
was  then  sought  to  he  prevented  by  one 
Milton  Jones,  who  was  then  and  there  a 
peace  otHcer,  when  one  of  the  said  prlscmers 
so  escaped,  but  which  one  is  to  the  grand 
Jury  unlcnown,  did  with  one  of  the  revolvers. 
In  Oklahoma  county  and  territory  of  Okla- 
homa, on  the  30th  day  of  June,  1895,  shoot 
and  mortally  wound  the  said  Milton  .Tones. 
as  a  means  of  preventing  him,  the  said  Milton 
Jones,  from  arresting  the  escape  of  said 
prisoners;  and  of  said  shooting  and  mortal 
wounding  so  done  the  said  Milton  Jones  then 
and  there  died.  Thereby  all  of  said  defend- 
ants, while  engaged  in  the  commission  of  a 
felony,  and  without  any  design  to  efTect 
death,  did.  In  the  manner  and  form  aforesaid, 
perpetrate  the  killing  and  murdering  of  him, 
the  said  Milton  Jones,  contrary  to  the  form 
of  the  statutes  In  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  territory  of  Oklahoma." 

It  Is  first  contended  by  counsel  for  plaintiff 
In  error  that  the  allegations  of  the  indict- 
ment, "that  Milton  Jones  was  shot  and  killed 
by  one  of  three  escaping  prisoners,  but  which 
one  is  to  the  grand  jury  imknown,"  is  a  ma- 
terial averment  of  the  Indictment,  and  per- 
mitted from  necessity,  and  that  it  must  be 
proved  by  the  prosecution  in  order  to  sus- 
tain a  conviction;  that  If  the  grand  Jtvy,  by 
asking  any  witness  before  them,  or  the  exer- 
cise of  reasonable  diligence,  could  have  as- 
certained the  fact.  It  Is  fatal,  and  the  defend- 
ant must  be  discharged.  We  do  not  think 
that  this  contention  Is  sound  or  tenable. 
There  was  no  evidence  whatever  offered, 
either  on  behalf  of  the  prosecution  or  the  de- 
fendant, that  the  person  who  shot  and  killed 
Milton  Jones  was  known  to  the  grand  jury 
at  the  time  of  the  finding  of  the  indictment. 
We  think  that.  In  the  absence  of  any  evidence 
upon  that  subject.  It  Is  presumed  that  the 
grand  Jury  had  no  such  knowledge.  We  think 
that  the  better  doctrine  and  true  rule  is  that 
where  there  is  an  averment  In  the  Indictment 
that  the  i>er8on  who  committed  the  homicidal 
act  is  unknown  to  the  grand  Jury,  and  no 
evidence  is  offered  by  either  the  prosecution 
or  the  defendant,  the  verity  of  the  averment 


of  want  of  knowledge  In  the  grand  Jury  Is 
presumed,  and  the  burden  is  upon  the  de- 
fendant to  show  that  the  grand  jury,  at  the 
time  the  indictment  was  found,  knew  the 
name  of  the  person  described  as  unknown. 
This  Is  the  rule  laid  down  by  the  supreme 
court  of  the  United  States  in  the  case  of 
Coffin  V.  U.  S.,  156  U.  S.  iXi,  15  Sup.  Ct.  3JW, 
3»  Li.  Ed.  4S1.  Mr.  Justice  White,  In  discuss- 
ing this  subject,  said:  "There  was  no  evi- 
dence whatever  upon  the  subject  offered  by 
either  side,  and  nothing  to  indicate  tiiat  there 
was  knowledge  in  the  grand  jurors  of  the 
matter  which  tiie  Indictment  deciaretl  to  be 
to  them  unknown.  The  instruction  was  right- 
ly refused.  It  presupposes  that  where  there 
Is  an  averment  that  a  person  or  matter  Is  un- 
known to  a  grand  jury,  and  no  evidence  upon 
the  8ubje(;t  of  such  knowledge  is  offered  by 
either  side,  acquittal  must  follow,  while  the 
true  rule  is  that,  where  nothing  appears  to 
the  contrary,  the  verity  of  the  averment  of 
want  of  knowledge  In  the  grand  jury  is  pre- 
sumed." The  same  nde  has  been  laid  down 
by  the  supreme  court  of  Massachusetts  in 
the  case  of  Com.  v.  Thornton,  14  Gray,  41. 
In  Guthrie  v.  State,  IC  Neb.  670,  21  N.  W. 
457,  the  following  rule  was  announced  by 
the  supreme  court  of  that  state:  "While  It  Is, 
perhaps,  true  at  common  law  that,  if  It  was 
shown  tliat  this  particular  allegation  was 
untrue, —  that  the  grand  Jury  did  know 
the  parties  whose  names  were  omitted,— then 
that  an  acquittal  must  follow.  But  it  by 
no  means  follows  that  this  alipgatlon,  like 
those  which  are  met  by  the  presumption  of 
innocence,  must  be  proved  by  the  state  be- 
yond a  reasonable  doubt.  Upon  tiie  contrary, 
quite  a  different  rule  Is  to  be  applied,  and 
the  burden  Is  on  the  defendant  to  show  that 
the  grand  Jury,  at  the  particular  time  of  find- 
ing the  Indictment,  knew  the  names  of  the 
party  described  as  unknown." 

It  is  next  urged  by  counsel  for  plaintiff  in 
error  that  the  evidence  offered  by  the  prose- 
cution is  wholly  insufficient  to  sustain  a  ver- 
dict of  guilty  as  charged  in  the  third  count 
of  the  indictment,  and  that  the  court  erred 
In  overruling  the  demurrer  Interposed  to  the 
evidence  after  the  proeecation  bad  rested  Its 
case.  We  have  carefully  examined  the  entire 
record,  and  we  are  clearly  of  the  opinion  that 
the  evidence  is  sufficient  to  uphold  the  ver- 
dict of  the  Jury.  It  was  admitted  on  the  trial 
of  tlie  cause  that  Robert  Christian  and  Wil- 
liam Christian  were  incarcerated  In  the  Okla- 
homa county  jail  on  conviction  for  man- 
slaughter, pending  the  time  for  giving  bond 
and  obtaining  supersedeas.  It  was  also  ad- 
mitted that  James  Casey  was  confined  in  said 
Jail,  charged  with  the  crime  of  murder.  It 
further  appears  from  the  record  that  the  de- 
fendant, John  Reeves,  and  one  John  Fessen- 
den  and  William  Carr,  had  formed  and  en- 
tered Into  a  plan  and  common  design  whereby 
they  were  to  liberate  from  the  Jail  Robert 
and  William  Christian;  that  this  plan  or  com- 
m<m  design  had  its  first  Inception  In  Potta- 
watomie county,  being  about  45  miles  from 
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Oklahoma  City,  and  four  or  fire  days  before 
the  Jail  delivery,  the  Jail  delivery  having 
occurred  on  Sunday  evening,  June  30,  1995. 
The  plan  was  that  Reeves  and  Fessenden 
■were  to  carry  certain  pistols  or  revolvers  to 
Oklahoma  City,  and  to  deliver  the  pistols  to 
a  gambler  in  Oklahoma  City,  and  this  gam- 
bler was  to  carry  or  deliver  these  revolvers 
to  a  prostitute,  who  was  to  carry  them  into 
the  Jail,  to  be  delivered  to  Robert  and  Wil- 
liam Christian  for  the  purpose  of  aiding  and 
assisting  them  in  making  their  escape  from 
said  Jail.  It  further  appears  from  the  evi- 
dence that.  In  furtherance  of  this  common 
design  or  purpose,  Reeves  and  Fessenden 
went  to  Oklahoma  City,  and  delivered  certain 
revolvers  to  one  Jessie  Findiay  and  Louie 
Miller,  and  that  said  Jessie  Flndlay  and 
Louie  Miller  carried  four  pistols  Into  the  Jail 
on  Monday  and  Friday  preceding  the  day  of 
the  Jail  delivery.  It  further  appears  from 
the  evidence  that  the  defendant.  Reeves, 
and  Fessenden  were  in  the  Jail  on  Friday 
before  the  Jail  delivery,  and  had  a  long  con- 
versation, lasting  probably  an  hour  or  an 
hour  and  a  half,  with  Robert  Christian  and 
William  Christian,  and  that  about  a  half  an 
hour  thereafter  certain  revolvers  were  seen 
in  the  possession  of  Robert  Christian  and 
William  Clirlstlan.  It  further  appears  from 
the  evidence  that  four  loaded  pistols  or  re- 
volvers and  ammunition  had  been  placed  into 
the  Jail,  and  that  a  short  time  before  the 
Jail  delivery  James  Casey  had  in  his  posses- 
sion one  of  these  revolvers.  The  evidence 
further  tends  to  show  that  James  Casey  was 
acting  in  conjunction  with  Robert  and  Wil- 
liam Christian,  and  with  the  defendant. 
Reeves,  and  Fessenden  in  procuring  his  liber- 
ation and  escape  from  said  Jail. 

J.  C.  Dowd,  one  of  the  witnesses  on  behalf 
of  the  prosecution,  testified,  in  substance,  as 
follows:  "The  plan  was  to  get  these  boys 
out  of  Jail,  and  to  get  gims  into  the  Jail,— 
you  might  say,  getting  them  Into  the  Jail. 
They  were  going  to  get  guns  to  parties  Into 
Oklahoma  City,  and  the  other  parties  was 
to  get  the  guns  into  Jail.  *  •  •  These 
guns  were  to  be  carried  and  turned  over  to 
the  gambler,  and  the  gambler  would  give 
them  to  the  whore,  and  the  whore  would  get 
them  into  the  Jail,  and  then  John  Beeves  and 
John  Fessenden  were  to  stay  around  town 
until  it  came  off." 

Obe  Cox,  one  of  the  witnesses  on  behalf 
of  the  prosecution,  and  who  was  confined  in 
Jail  at  that  time,  testified  as  follows:  "Q. 
Do  you  know  William  Christian?  A.  I  do. 
Q.  Do  you  know  Robert  Christian?  A.  I 
do.  Q.  Do  yon  know  the  defendant,  John 
Reeves,  here?  A.  Yes,  sir.  Q.  State  where 
you  were  during  the  month  of  June,  1895. 
A.  In  the  Oklahoma  county  Jail.  Q.  Do 
you  know  this  man,  James  Casey?  A.  Yes, 
sir.  Q.  Now  please  state  whether  or  not 
you  ever  saw  the  defendant,  John  Reeves,  in 
that  Jail  while  the  Christian  boys  and  Casey 
were  i-onflned  there.  A.  Yes.  sir.  Q.  That 
Is,  the  Oklahoma  county  Jail?    A.  Yes,  sir. 


Q.  Now,  please  state  whether  or  not  you 
ever  saw  any  pistols  in  the  possession  of  Rob- 
ert and  WlUiam  Christian.  A.  I  did.  Q.  De- 
scribe those  you  saw  in  the  JaU.  A.  There 
was  two  black-handled  guns,  gutta-percha 
handles,  blue-steel  barrels,  forty-five  Colts; 
and  one  wnite-handled  gun  with  an  eagle  on 
It,— «  forty-five.  Q.  What  color  was  that 
one  with  the  eagle's  head  on  it?  A.  White- 
handled.  Q.  Please  state  when  yon  first 
saw  any  of  these  guns  in  the  Jail.  A.  I  don't 
remember  the  day  of  the  month,  but  it  was 
on  Monday  before  the  jail  delivery,  as  near 
as  I  can  recollect  Q.  What  day  of  the 
week  did  the  Jail  delivery  take  place?  A. 
Sunday.  Q.  You  saw  one  there  the  Mon- 
day before  that?  A.  Yes,  sir.  Q.  Do  you 
know  who  brought  the  gun  In  there?  A. 
Jessie  Flndlay.  Q.  Who  is  Jessie  Pindlay? 
A.  She  is  a  girl  that  came  in  there  to  see 
Bob.  Q.  Was  anybody  else  with  her?  A. 
Yes,  sir.  Q.  State  who.  A.  Mr.  Christian 
was  in  there  while  she  was  in  there,  and 
Hank  Watts  at  me  same  time.  Q.  Hank 
Watts?  A.  Yes,  sir.  Q.  How  long  did  you 
see  this  one  gun  in  there  before  you  saw  any 
more?  A.  The  Friday  following.  Q.  One 
the  Friday  following?  a.  Yes,  sir;  the  Fri- 
day evening  following.  Q.  What  was  the 
description  of  the  gun  you  saw  there  on  Mon- 
day? A.  Forty-flve  Colts,  with  gutta-percha 
handle,  blue-steel  barrel.  Q.  When  did  yon 
see  this  one  witu  the  eagle  beak  on  it?  A. 
On  Friday  evening.  Q.  Who  had  it?  A.  Bob 
Christian.  Q.  At  the  time  the  defendant 
came  into  the  Jail  there,  who  came  with  him. 
when  you  saw  him  there  the  first  time?  A. 
John  Fessenden.  Q.  Just  in  your  own  way 
say  what  all  those  guns  were  doing  there 
with  the  Ohrtstian  boys.  A.  They  came  to 
the  door,  and  asked  Mr.  Oarver  If  they  could 
come  in  and  see  the  Christian  boys.  He  told 
them  to  wait  a  few  minutes,  and  a  short 
time  after  that  they  came  inside,  and  when 
they  came  in  tbey  commenced  tussling  with 
Bob,  and  we  were  all  locked  up  in  the  cage 
except  Bob  and  Bill  and  John  Fessenden: 
and  John  Reeves  and  Bob  and  Bill  went 
around  behind  the  coge,  I  suppose  for  an 
hour  and  a  half,  probably,  or  two  hours.  Q. 
Was  there  any  guns  passed  on  that  occa- 
sion? A.  There  was  a  steel  cage  between 
where  I  was  and  where  they  was,  and  there 
was  square  holes  in  the  cage,  and  I  could 
see  some  guns,  but  I  could  not  see  who  was 
passing  them.  Q.  Had  you  ever  seen  guns 
in  there  before  Fessenden  and  Reeves  came 
in?  A.  No.  sir.  Q.  Were  they  there  as  soon 
as  they  went  ont?  A.  About  a  half  an  hour 
after  they  went  out.  Bill  showed  me  a  gun 
with  a  white  handle,— a  gun  with  an  eagle 
head  on  it  About  half  an  hour  I  saw  both 
of  them  there.  Q.  In  order  that  the  Jury 
may  understand  this,  please  describe  the 
Jail  and  the  location  of  Its  cells,— what  kind 
of  building  is  that  down  there?  A.  I  don't 
know  the  length.  I  guess  it  is  twice  as  long 
as  It  Is  wide.  Q.  What  kind  of  material?  A. 
There  is  brick,  and  the  front  cells  are  of  iron. 
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and  tbe  back  cells  are  steel.  Q.  Were  these 
cages  right  close  to  t^^e  Jail  room?  A.  No, 
sir;  there  Is,  I  guess,  about  six  feet  all 
around  the  cage  between  that  and  the  wall. 
Q.  Now,  while  Reeves  and  Fessenden  were 
In  there,  where  were  the  rest  of  the  prison- 
ers? Were  they  in  those  cells?  A.  They 
were  In  the  front  cells.  Q.  Were  they  at 
liberty  In  there,  or  locked  in?  A.  Locked  in 
the  cage.  Q.  Where  were  the  Christian 
boys?  A.  On  the  outside,  in  this  run-around; 
around  the  Jail  inside  the  brick  wall.  Q. 
Who  put  the  prisoners  in  that  shape?  A. 
Carver,  the  Jailer.  Q.  Descrioe  to  the  Jury 
where  those  steel  cages  were,— where  they 
stand  in  the  Jail  with  reference  to  the  front 
door  at  the  back  end  of  the  Jail  room.  A. 
The  Jail  fronts  to  the  east,  and  the  front 
cage— the  cage  they  were  in— Is  next  to  the 
door.  This  steel  cage  is  in  the  west  end  of 
the  Jail,  and  they  were  in  the  front  cage; 
and  they  were  behind  both  cages.  Q.  How 
long  were  they  around  there  together?  A. 
An  hour  and  a  half  or  two  hours;  I  don't 
know  exactly  the  length  of  time.  Q.  Gould 
you  hear  what  they  were  saying?  A.  No, 
sir.  Q.  How  was  their  conversation,  as  to 
being  in  a  low  tone  or  an  ordinary  tone  or 
a  loud  tone?  A.  Talking  low.  Q.  It  was 
while  you  were  back  there  that  you  saw  the 
guns  being  handled?  A.  Yes,  sir;  I  was  In 
the  front  cage,  and  was  in  the  back  cell  of 
the  front  cage.  Q.  How  could  you  see  them, 
—through  the  bars?  A.  Yes,  sir.  Q.  That, 
you  say,  was  on  Friday?  A.  Yes,  sir.  Q. 
What  time  Friday?  A.  In  the  evening.  Q. 
Did  you  see  them  there  any  more  after  they 
went  out  that  day?  A.  I  believe  they  were 
back  the  next  day,— came  back  to  talk  and 
speak  to  the  boys,  but  never  came  in.  Q. 
How  long  did  they  talk  to  the  boys  on  Sat- 
urday? A.  Just  a  few  minutes.  I  don't  re- 
member whether  they  were  there  at  all  on 
Saturday.  Q.  You  say  they  spoke  to  the 
boys?  A.  Bob  and  Will.  Q.  Bob  and  Will 
who?  A.  Christian.  Q.  Now,  please  state 
whether  or  not—  Did  these  Christian  boys 
stay  there  in  the  Jail,  how  long  after  that? 
A.  Went  out  on  Sunday  evening.  Q.  De- 
scribe the  manner  in  which  they  got  out?  A. 
We  were  all  out  in  the  corridor  next  to  the 
outside  there,  and  the  Jailer  told  us  to  get 
inside,  and  Jim  Casey  didn't  go  In;  and  tliey 
all  went  In.  I  wasn't  on  the  Inside  either; 
and  they  all  went  in  except  Jim  Casey  and 
I;  and  Bill  pulled  the  door  of  the  cage  to, 
and  Carver  opened  the  outside  door,  and 
stepped  Into  the  corridor  to  lock  the  cage, 
and,  as  he  went  to  lock  the  case,  Bill  pushed 
the  door  open  and  grabbed  the  Jailer.  Q. 
State  whether  or  not  these  Christian  boys 
had  any  arms  on  when  they  grabbed  the 
Jailer.  A.  They  did.  Q.  What  did  they 
have?  A.  A  six-shooter  apiece.  Q,  Did  any- 
l)ody  else  have  any  arms?  A.  Yes,  sir;  I 
iiad  a  gun,  and  Jim  Casey  had  a  gun.  Q. 
Four  of  you  had  a  gun?  A.  Yes,  sir.  Q. 
State  what  else  was  done  after  the  Jailer 
was  grabbed,    a.  Jim  Casoy  ran  out  of  the 


door,  and  Mis.  Oarver  stepped  up  to  tbe  door 
and  hollered,  and  Jim  Oasey  throwed  his  gaa 
up  on  her,  and  told  her  to  get  back.  Q.  That 
was  Jim  Casey?  A.  Yes;  Bob  and  Will  throw- 
ed Carver  back  up  In  the  comer,  and  both 
went  out  of  the  door,  and  Bob  closed  the 
door  after  him.  Q.  Did  you  hear  any  shoot- 
ing after  they  went  out?  A.  Yes,  sir;  a 
very  few  minutes  after  they  went  out  Q. 
Much  or  little?  A.  Sounded  like  twelve  or 
fifteen  shots  fired;  we  could  not  telL  Q. 
Can  you  tell  the  Jury  where  those  guns  were 
kept  from  the  time  they  came  in  there  on 
that  Friday  up  to  that  Sunday  evening?  A. 
In  the  stovepipe,— in  the  damper.  There 
was  two  stoves  In  the  Jail.  It  was  In  the 
back  stove.  They  unjolnted  the  back  pipe 
above  the  damper,  and  taken  a  piece  of  blan- 
ket, and  pushed  It  down  on  the  damper,  and 
laid  the  guns  on  the  top  of  It,  and  replaced 
the  pipe.  Q.  Did  you  see  those  guns  gotten 
out  of  there  Immediately  before  they  went 
out?  A.  I  did.  Q.  What  did  the  boys  do 
with  them  that  Sunday  evening,  preparatory 
to  going  out?  A.  Why,  they  put  on  spurs. 
They  were  all  In  the  corridor,  Bob  Christlao 
and  William  Christian.  Mackey  and  myself 
went  around  the  cages  to  see,  and,  while  we 
were  about  It,  Jim  got  up  and  unjolnted  the 
stovepipe,  and  Bob  taken  the  one  with  the 
white  handle  with  the  eagle  head  on  it,  and 
Jim  took  the  black-handled  gun,  and  I  took 
the  other.  Q.  They  each  took  one?  A.  Yes, 
Sir.  Q.  Please  state  what  conversation  you 
had  with  the  boys  In  the  Jail  as  to  the  use 
that  would  be  made  of  these  guns,  and  what 
they  were  going  to  do  with  them.  A.  They 
said  they  were  going  out  Q.  Who  got  Casey 
to  go?  A.  He  wanted  to  go.  Q.  Where  was 
that  arrangement  made?  A.  In  the  Jail.  Q. 
Do  you  know  whether  that  arrangement  was 
made  before  Fessenden  and  Reeves  came 
there?  A.  Yes,  sir;  he  allowed  to  go  all  the 
time.  Q.  Please  state  whether  this  matter 
was  all  arranged  before  Fessenden  and 
Reeves  came  there.  A.  They  were.  Q.  I 
will  ask  you  what  if  anytning,  did  they  say, 
or  had  been  saying,  about  the  guns  coming 
in,  and  how  they  were  to  get  there.  A.  Well, 
they  said  their  old  guns  were  coming;  some 
parties  below  were  going  to  bring  them  up 
there.  Q.  Did  you  know  these  parties?  A.  I 
didn't  at  the  time.  Q.  Did  they  mention 
them  In  the  Jail  there?  A.  They  did  after- 
wards. Q.  State  whether  or  not  you  saw 
any  ammunition  In  the  Jail  there.  A.  Yes, 
sir.  Q.  How  were  these  pistols  as  to  being 
loaded  or  empty?    A.  They  were  all  loaded. 

C.  H.  De  Ford,  who  was  sheriff  of  Okla- 
homa county  at  that  time,  on  direct  exam- 
ination on  behalf  of  the  prosecution  testified 
as  follows:  "Q.  Mr.  De  Ford,  please  state 
whether  or  not  you  ever  had  any  conversa- 
tion with  the  defendant  with  relation  to  any 
subject-matter  of  his  being  present  at  Mr. 
Ransberger's  in  the  'Pot'  country,  on  this 
occasion  spoken  of  by  the  witness.  A.  I 
have.    Q.  Tell  the  Jury  what  he  told  you 
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about  that  transaction.  A.  He  told  me  he 
was  at  Ransberger's,  and  he  came  over  to 
Oklahoma  City  In  company  with  John  Fes- 
senden.  Q.  What  else,  If  anything,  did  he 
say  on  that  subject?  A.  He  told  me  that 
he  left  his  revolver  in  a  saloon  in  Oklahoma 
City,  and  that  John  Fessenden  had  the  guns, 
and  that  John  Fessenden  delivered  the  gnns 
to  Lonie  Miller,  and  he  was  with  Louie  Mil- 
ler and  Fessenden  at  the  Jail,  and  Louie 
Miller  put  the  guns  In  the  Jail."  On  cross- 
examination  Mr.  De  Ford  testified  that  the 
defendant.  Reeves,  told  him  tliat  he  (Reeves), 
Fessenden,  and  Miller  went  to  the  Jail  to- 
gether, and  Fessenden  delivered  the  guns  to 
Louie  Miller,  and  the  Jailer  stepped  out,  and 
Miller  put  the  guns  through  the  front  door. 

It  further  appears  from  the  evidence  that 
as  soon  as  the  prisoners  Robert  Christian, 
William  Christian,  and  James  Casey  had 
broken  out  of  the  Jail,  and  in  their  immedi- 
ate flight  therefrom,  the  prisoners  James  Ca- 
sey and  William  Christian  seized  a  horse 
and  buggy  belonging  to  one  White,  and 
while  the  deceased,  Milton  Jones,  who  wat  - 
then  marshal  of  the  city  of  Oklahoma  City, 
was  attempting  to  arrest  and  capture  the 
said  Casey  and  the  said  William  Christian 
at  the  crossing  of  Grand  avenue  and  Broad- 
way street,— a  distance  of  about  300  feet 
from  the  Jail,— Jones  was  shot  and  instant- 
ly killed  by  the  said  Casey. 

It  will  thus  be  seen  from  the  evidence  that 
the  defendant,  John  Reeves,  carried  or  pla- 
ced, or  aided  and  assisted  in  carrying  or 
placing,  into  the  said  Jail,  and  In  the  posses- 
sion of  the  said  Robert  and  William  Chris- 
tian and  .Tames  Casey,  certain  revolvers  or 
pistols  and  ammnnition,  with  the  design  and 
intent  that  they  should  be  used  or  employed 
as  a  means  and  for  the  purpose  of  breaking 
out  of  the  said  Jail,  and  effecting  their  es- 
cape therefrom;  and  we  think  that  the  evi- 
dence clearly  shows  that  William  Christian, 
Robert  Christian,  and  James  Casey,  in  fur- 
therance of  said  common  design  and  pur- 
pose, acted  conjointly  and  together  with  the 
said  defendant,  John  Reeves.  It  is  true  that 
the  record  shows  that  the  original  purpose 
and  design  of  Reeves  and  Fessenden  was  to 
only  liberate  from  Jail  Robert  and  William 
Christian,  and  when  the  plan  was  first  en- 
tered into  in  Pottawatomie  county,  four  or 
five  days  before  the  Jail  delivery,  nothing 
was  said  in  regard  to  the  escape  of  Casey; 
but  we  think  we  are  warranted  in  finding 
from  the  evidence  that,  before  the  scheme 
or  plan  was  finally  consummated,  Casey  had 
full  knowledge  of  the  common  purpose  and 
design,  and  was  acting  in  conjunction  with 
the  defendant.  Reeves,  and  Robert  and  Wil- 
liam Christian.  There  was  no  evidence  of- 
fered on  behalf  of  the  defendant. 

Under  the  provisions  of  our  Criminal  Code, 
all  distinction  between  accessory  before  the 
fact  and  a  principal,  and  between  principals 
in  the  first  and  second  degree,  in  the,  cases 
of  felony,  are  abolished,  and  all  persons  con- 
cerned in  the  commission  of  a  felony,  wheth- 


er they  directly  commit  the  act  constituting 
the  offense,  or  aid  and  abet  in  its  commia- 
slon,  though  not  present,  must  be  Indicted, 
tried,  and  punished  as  principals.  Drury  v. 
Territory,  9  Okl.  398,  60  Pac.  101.  Section 
1979  of  our  Criminal  Code  provides:  "That 
every  person  who  willfully  or  by  any  means 
whatever,  assists  any  prisoner  confined  In 
any  prison  to  escape  therefrom,  is  punish- 
able as  follows:  First.  If  such  prisoner 
was  confined  upon  a  charge  or  conviction  of 
felony,  by  imprisonment.  In  the  territorial 
prison  not  exceeding  reu  years.  Second.  If 
such  prisoner  was  confined  otherwise  than 
apon  a  charge  or  conviction  of  felony,  by  im-> 
prlsonment  in  the  county  Jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  hun- 
dred uoUars,  or  both."  Section  1980  reads  as 
follows:  "Every  person  who  carries  or 
sends  into  any  prison  anything  useful  to  aid 
any  prisoner  In  making  his  escape,  with  in- 
tent thereby  to  facilitate  the  escape  of  any 
prisoner  confined  therein,  is  punishable  as 
follows:  First  If  such  prisoner  was  con- 
fined upon  any  charge  or  conviction  of  fel- 
ony, by  imprisonment  in  the  territorial  pris- 
on not  exceeding  ten  years.  Second.  If  such 
prisoner  was  confined  otherwise  than  upon  a 
charge  or  conviction  of  felony,  by  imprison- 
ment In  the  county  Jail  not  exceeding  one 
year,  or  by  a  fine  of  five  hundred  dollars,  or 
both."  It  will  thus  be  seen  that  It  was  a 
felony  for  John  Reeves  to  aid  and  assist  the 
Christian  brotners  and  James  Casey  to  escape 
from  the  said  Jail.  It  was  also  a  felony  for 
Reeves  to  carry  or  send  into  the  said  Jail  any 
pistols  or  revolvers  for  the  purpose  of  aiding 
or  assisting  the  Christian  brothers  and 
James  Casey,  who  were  confined  in  said  Jail, 
in  making  their  escape.  Section  2078  of  the 
Criminal  Code  is  as  follows:  "Homicide  is 
murder  in  the  following  cases:  First.  When 
perpetrated  without  authority  of  law,  and 
with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  any  other 
human  being.  Second.  When  perpetrated 
by  any  act  imminently  dangerous  to  others 
and  evincing  a  depraved  mind,  regardless  of 
human  life,  although  without  any  premedi- 
tated design  to  effect  tlie  death  of  any  par- 
ticular individual.  Third.  When  perpetrated 
without  any  design  to  effect  death  by  a  per- 
son engaged  In  the  commission  of  any  fel- 
ony." 

In  People  v.  Brown,  59  Cal.  352,  it  was 
held  that,  "Where  men  confederate  together 
to  commit  crimes  of  a  nature,  or  under  such 
circumstances,  as  will,  when  tested  by  hu- 
man experience,  probably  result  In  the  tak- 
ing of  human  life,  if  such  necessity  should 
arise  to  thwart  them  in  the  execution  of  their 
nnlaw^ful  plans,  it  must  be  presumed  that 
they  all  understood  the  consequences  which 
might  be  reasonably  expected  to  flow  from 
carrying  into  effect  their  unlawful  combina- 
tion, and  to  have  assented  to  the  taking  of 
human  life  if  necessary  to  accomplish  the 
object  of  the  conspiracy."  In  Lamb  v.  Peo- 
ple, 96  IlL  73,  the  supreme  court  of  Illlnola 
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laid  down  the  ftdlowlng  doctrine:  "If  the 
unlawful  act  agreed  to  be  done  is  danger- 
ous or  homicidal  in  its  character,  or  if  Its 
accomplishment  will  necessarily  or  probably 
require  the  use  of  force  and  Tlolence  which 
may  result  in  the  taking  of  life  unlawfully, 
every  party  to  such  agreement  will  be  held 
criminally  liable  for  whatever  any  of  his  co- 
conspirators may  do  In  furtherance  of  the 
common  design,  whether  he  is  present  or 
not."  In  Brennan  v.  People,  16  111.  511,  It 
was  held:  "Where  several  persons  conspire 
to  commit  a  felony,  and  death  happens  in  the 
prosecution  of  the  common  object,  all  are 
alike  guilty  of  the  homicide;  that  the  act  of 
one  is  the  act  of  all,  although  some  are  not 
present  when  the  crime  is  committed.  •  •  • 
The  prisoners  may  be  guilty  of  murder,  al- 
though they  neither  took  part  in  the  killing 
nor  assented  to  any  arrangement  having  for 
Its  object  the  death  of  titory.  it  is  sufficient 
that  they  combined  with  those  committing 
the  deed  to  do  an  unlawful  act,  such  as  to 
beat  or  rob  Story,  and  that  be  was  killed  In 
the  attempt  to  execute  the  common  purpose. 
If  several  persons  conspire  to  do  an  unlawful 
act,  and  death  happens  in  the  prosecution  of 
the  common  object,  all  are  alike  guilty  of 
the  homicide.  The  act  of  one  of  them,  done 
In  furtherance  of  the  original  design,  is,  in 
consideration  of  law,  the  act  of  all."  The 
same  doctrine  Is  recognized,  with  approval,  ' 
in  Uanna  v.  People,  8R  111.  243,  where,  in 
passing  upon  one  of  the  Instmctlons  given 
for  the  people,  the  court  said:  "The  instruc- 
tion given  in  behalf  of  the  people  is  not  sub- 
ject to  the  criticism  made  upon  it  It  states 
correctly  that,  if  tlie  defendant  and  those 
indicted  with  him  had  a  common  design  to 
do  an  unlawful  act,  then,  in  contemplation 
of  law.  whatever  act  one  of  them  did  In  fur- 
therance of  the  original  design,  is  the  act 
of  all,  and  all  are  equally  guilty  of  wlintever 
crime  was  committed."  In  State  v.  Shelledy, 
8  Iowa,  477.  it  was  hold  that  if  two  or  more 
persons  conspire  together  to  do  an  unlawful 
act,  and  in  the  prosecution  of  the  dosifm  an 
indlvldnal  is  klllp<l  or  death  enxne.  It  Is  mur- 
der In  ail  who  enter  Into  or  take  part  In  the 
execution  of  tlie  design.  If  the  unlawful  act 
be  a  felony,  or  lie  more  than  a  mere  tres- 
pass, it  will  he  murder  In  all,  altliough  tlie 
death  may  happen  collaterally  or  besides  the 
original  desigti.  In  voliiiue  <>  of  the  Amer- 
ican and  KngliRli  Encyclopedia  of  Law  C2d 
Ed.)  pp.  870,  871.  the  rule  Is  laid  down  as 
follows:  "When  Individuals  OKsoclate  them- 
selves In  an  unlawful  enterprise,  any  act 
done  In  pursuant-e  of  the  conspiracy  by  one 
of  the  conspirators  Is,  In  legal  contempla- 
tion, the  act  of  all.  And  this  mutual  coequal 
responsibility  of  each  consiilrator  for  the  acts 
of  his  associates,  done  pursuant  to  and  In 
furtherance  of  the  common  design,  extends, 
as  well,  to  such  results  as  are  the  natural  or 
probable  consequences  of  such  acts,  even 
though  such  consequences  were  not  Rpecltic- 
ally  Intended  as  part  of  the  original  jilan." 
It  is  next  contended  that  the  com't  erred 
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In  giving  the  following  Instruction  to  the 
jury:  "You  are  further  instructed  that  if 
you  believe  from  the  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  on  and  prior 
to  the  said  aoth  day  of  June,  1895,  William 
Christian,  Robert  Oirlstian,  and  James  Ca- 
sey, named  In  this  indictment,  were  confined 
as  prisoners  in  the  common  Jail  and  prison 
of  and  in  the  county  of  Oklahoma  and  ter- 
ritory of  Oklahoma,— the  said  William  and 
Robert  Christian  upon  an  order  and  commit- 
ment upon  and  after  the  conviction  of  the 
crime  of  manslaughter,  and  the  said  James 
Casey  upon  a  commitment  and  indictment 
charging  him,  the  said  James  Casey,  with  tlie 
crime  of  murder,— then  the  said  William 
Christian,  Robert  Christian,  and  James  Casey 
were  lawfully  Imprisoned  In  said  county  Jail 
and  prison;  and  if  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  herein,  John  Reeves,  did  carry  or 
place,  or  cause  to  be  carried  or  placed,  or  in 
any  manner  aid  or  assist  in  carrying  or  pla- 
cing. In  said  Jail,  and  in  the  possession  of 
the  said  William  Christian.  Robert  Christian, 
and  .Tames  Casey,  any  pistols,  revolvers,  and 
ammunition,  with  the  design  and  Intent  that 
they,  the  said  William  Cliristlan,  Robert 
Christian,  or  James  Casey,  or  either  of  them, 
should  use  or  employ  such  pistols,  revolvers, 
ammunition,  or  any  of  them,  as  a  means  and 
for  the  puriMsc  of  breaking  out  of  said  Jail 
and  prison  and  escaping  therefrom,  and  if 
you  further  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  said  Wil- 
liam Cltristian,  Robert  Christian,  and  James 
Casey,  acting  conjointly  and  together,  and 
with  a  common  purpose  to  secure  the  liberty 
from  such  imprisonment  of  each  of  said 
prisoners,  did  break  out  of  said  jail  and  at- 
tempt to  escape  therefrom,  and  that  they, 
the  said  William  Christian,  Robert  Christian, 
and  .Tames  Casey,  or  either  of  them,  in  break- 
ing out  of  said  jail,  or  In  their  Immediate 
flight  therefrom  in  escaping  therefrom,  did, 
with  said  pistols  and  revolvers,  or  any  of 
them,  shoot  and  kill  the  decenijcd,  Mil'.oii 
.Tones,  In  manner  and  form  as  charged  In 
this  indictment,  and  in  furthorauce  of  their 
said  design  and  purpose  to  escajx'  from  such 
Imprisonment,  then  you  will  find  the  defend- 
ant, .Tolin  Reeves,  guilty  of  murder  as  char- 
ged in  the  third  count  of  this  indictment,  al- 
though the  Jury  moy  l)elieve  from  the  evi- 
dence that  tlie  fatal  shot  which  killed  him. 
the  said  Milton  Jones,  was  not  fired  and  dis- 
charged with  premeditated  design  to  effect 
the  death  of  him,  the  said  Klilton  .Tones." 
We  think  that  this  instractlon  correctly 
states  the  law,  and  no  error  was  committed 
in  giving  It  to  the  jurj-.  We  have  also  ex- 
amined all  the  Instructions  offered  by  the 
defendant  and  refused  by  the  court,  and  we 
are  of  the  opinion  that  they  were  properly 
refused.  The  Instructions,  as  a  whole,  which 
were  given  by  the  court,  in  our  Judgment 
clearly,  fully,  fairly,  and  correctly  state  the 
law. 
Krror  is  also  assigned  on  the  ground  that 
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the  court  erred  In  admitting  certain  Incom- 
petent evidence  offered  on  behalf  of  the 
prosecatlon  oyer  the  objections  of  the  defend- 
ant. We  have  examined  each  of  these  as- 
slgnmeutB  of  error,  and  we  are  clearly  of  the 
opinion  that  they  are  not  well  taken.  We 
have  examined  with  great  care  the  entire 
record,  and  considered  each  of  the  31  errors 
assigned  by  counsel  for  plaintiff  In  error, 
and,  in  our  opinion,  no  prejudicial  error  was 
committed  by  the  trial  court  The  judgment 
of  the  district  court  of  Canauian  county  la 
therefore  affirmed.  All  the  Justices  concur- 
ring. 


(37  Or.  J92) 

GARDNER  t.  WASOO  COUNTT. 

(Supreme  Court  of  Oregon.    July  9,  1900.) 

HIOIIWAYS  —  NEOLIQKNCB  —  CONTRIBUTORY 
N  EGLI O  ENCB— STATUTE— CONSTRUCTION. 

1.  .Scss.  Laws  1893,  p.  141,  providinK  that 
parties  having  no  Itnowledge  of  the  defective 
lumlltion  of  a  highway  may  recover  damages 
from  the  county  for  injuries  caused  thereby, 
mi'rely  expresses  tlie  common  law;  and  linowl- 
edijo  of  the  defective  condition  does  not  pre- 
clmle  recovery,  where  the  injured  party  used 
c:nf  ciinimensnrate  with  the  danger. 

2.  An  icy  road  ran  down  a  steep  hill  along  a 
culc'li.  maliing  a  sharp  turn  out  around  a  point 
of  rucl  aliniit  itO  yards  from  the  bottqni.  As 
pliiiulifT  was  drlvmg  down  the  road  with  a 
hpNvy  load,  bis  horses  slid  on  the  Ice,  but  were 
kept  on  the  rosd  up  to  the  turn,  where  they 
were  precipitated  into  the  gulch  with  their 
IoikI.  Ufld.  in  an  action  against  the  county, 
tliiit  the  question  whether  a  negligent  construc- 
ti'wi  nnd  maintenance  of  the  road  was  the  proz- 
iiiinre  cause  of  the  damage  should  have  gone 
to  the  jury. 

X.  Au  icy  road  ran  down  a  steep  hill  along 
a  iinlch.  Dinking  a  sharp  turn  about  50'  yards 
from  the  bottom.  As  plaintiff,  who  knew  ita 
comlition.  was  driving  down  the  road  with  a 
ht-ary  Inod.  his  horses  slid  on  the  ice,  and  were 
pririiiitnted  into  the  gulch  with  the  load.  His 
liMi'iii'ss  had  no  breeching,  and  his  horses  were 
imkIioiI.  Held,  that  the  question  whether  plain- 
tiff was  guilty  of  contributory  negligence 
sboiilil  have  been  submitted  to  the  jury,  since  it 
wuK  incumbent  on  him  to  exercise  only  that  de- 
gree of  care  commensurate  with  the  danger. 

Api)ial  from  circuit  court,  Wasco  county; 
W.  I..  Uradshaw,  Judge. 

Action  by  Henry  Gardner  against  Wasco 
coiinty.  From  a  Judgment  for  defendant, 
pUiiuiilT  appeals.    Reversed. 

J.  K.  Moore,  for  appellant  W.  H.  Wilson, 
for  respondent 

MOr,VEl{TON,  0.  3.  This  Is  an  action  to 
recover  damages  for  an  injury  alleged  to 
Itiive  bot>n  caused  through  the  faulty  and 
iic$;ll$;ent  construction  and  repair  of  a  coun- 
ty roitd.  The  road  in  qaestion  runs  along 
t!>e  course  of  a  gulch  at  a  steep  Incline,  and 
was  constructed  by  grading  along  the  north 
II  ml  nurthfast  side  of  a  bill.  From  the  foot 
of  tlio  hill  the  road  runs  ap  comparatively 
vti'ni;:ht  for  50  yards  or  more,  where  it 
:ii:il;(>s  a  sharp  turn  around  a  point  of  rock, 
nud  thence  continues  on  a  slight  curve  for 
sninp  three  or  four  hundred  yards.  In  going 
iluvvn  the  grade,  tl>e  point  of  tock  makes  it 


necessary  to  turn  slightly  to  the  right  and, 
when  it  is  reached,  to  turn  sharply  to  the 
left  and  from  this  straight  ahead  to  the 
foot  of  the  hill.  The  roadbed  at  the  point 
consists  chiefly  of  solid  rock,  is  from  six 
to  eight  feet  in  width,  and  slopes  toward  the 
gulch;  the  inner  side  being  some  five  to 
seven  or  eight  inches  liigher  than  the  onter 
edge.  Above  the  point  some  thirty  or  forty 
yards,  and  at  or  near  a  turnout  in  the  road, 
ditches  for  dmining  had  been  dug  diagonal- 
ly across  it  some  time  previous  to,  and  prob- 
ably within  the  year  of,  the  accident  but  no 
attempt  had  been  made  to  construct  ■  dltcli 
next  to  the  bank  to  carry  away  the  water 
coming  from  the  hillside.  Aside  from  the 
fact  that  the  grade  had  been  washed  more  ot 
less  by  the  fall  rains,  which  may  lutve  af* 
fected  its  lateral  slope  somewhat,  the  road 
had  been  practically  in  the  condition  Indicat- 
ed for  many  years,  of  which  the  defendant 
bad  ample  notice.  The  plaintiff  had  lived 
in  the  neighborhood  some  four  or  five  years, 
had  passed  over  the  road  frequently,  and 
was  well  acquainted  with  its  general  condi- 
tion. A  few  days  before  the  accident  occur- 
red, the  ground  in  the  vicinity  was  covered 
with  ice,  which  rendered  the  surface  very 
slippery;  but  on  the  Sunday  night  and  Mon- 
day morning  previous  thereto  It  had  disap- 
peared generally,  but  by  reason  of  the  road 
being  on  the  north  side  of  the  hill,  the  ice 
^hereon  had  not  entirely  thawed  ont  On 
Wednesday  morning  the  plaintiff,  accom- 
panied by  bis  wife,  started  to  The  Dallea 
from  Mr.  Haverly's  place,  in  a  wagon  load- 
ed with  some  1,200  potmds  of  barley,  drawn 
by  two  horses,  weighing  about  1,060  pounds 
each.  In  attempting  to  descend  the  hill,  he 
unexpectedly  encountered  the  ice,  some  two 
or  three  hundred  yards  above  the  rock  point 
and  his  horses  began  to  slide.  By  strenuous 
effort  he  was  enabled  to  hold  them  in  the 
road  until  he  passed  the  point  of  rock  about 
forty  feet  when  they  left  it  precipitating 
the  outfit  Into  the  gulch,  wliereby  the  in- 
juries were  received  of  which  the  plaintiff 
complains.  The  horses  were  lushod,  the 
harness  was  without  breeching  or  holdback 
straps,  and  the  brake  failed  to  respond  when 
plaintiff  attempted  to  apply  it  from  the  time 
he  encountered  the  ice.  In  testifying  in  his 
own  behalf,  he  said:  "I  was  coming  down 
the  hill,  and  struck  the  ice.  and  tried  to  stop: 
but  Just  as  quick  as  my  horses'  feet  struck 
the  ice,  they  commenced  sliding  on  down  the 
hlU,  and  the  load  Itself  pushed  them  right 
down.  I  held  them  into  the  road  till  I  got 
to  that  point  of  rock  that  waa  mentioned, 
nnd  turned  over.  They  couldn't  make  the 
turn.  The  wagon  forced  them  on  down  off 
the  grade.  *  •  *  They  went  off  the  grade 
abont  forty  feet  below  the  point  of  rocks." 
When  questioned  about  the  brake,  he  fur- 
ther stated:  That  "the  brake  wouldn't  hold 
any  on  the  wagon.  The  wheels  would  slide 
on  it  Wasn't  any  use  whatever.  That  it 
wouldn't  work."  That  had  It  not  been  for 
the  Ice^  he  would  have  gone  along  all  right 
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—and  attributed  the  difficulty  to  tbe  ice. 
When  he  had  concluded  his  evidence,  the  de- 
fendant moved  for  a  nonsuit,  which  was 
granted,  and,  Judgment  having  been  entered 
accordingly,  the  plaintiff  appeals. 

Preliminarily,  it  is  urged  that  the  road  in 
controversy  was  not  shown  to  be  a  legal 
highway.  But  there  was  sufficient  evidence 
iu  the  record  to  go  to  the  jury  upon  that 
subject,  and  the  inquiry  should  have  been 
left  to  them. 

And,  again,  it  is  urged  that,  plaintiff  hav- 
ing had  knowledge  of  the  condition  of  the 
roud,  he  is  expressly  precluded  by  the  stat- 
ute from  pursuing  the  remedy  given  against 
a  county  for  the  recovery  of  damages  in- 
curred while  traveling  upon  a  defective  high- 
way. The  evident  purpose  of  the  statute  is 
to  give  a  right  of  action  against  a  coimty  for 
compensatory  damages  in  like  and  similar 
cases  as  it  exists  ordinarily  against  individu- 
als or  private  corporations.  The  clause  of 
the  statute,  "not  having  been  warned  of  the 
defect  or  the  danger  by  notice  or  otherwise" 
(Sess.  Laws  liiUS,  p.  141),  simply  expresses 
the  common-law  condition  upon  which  re- 
covery may  be  had,  and  must  be  Interpreted 
by  the  rules  as  they  are  thereby  ascertained 
and  settled. 

The  question  for  determination  is  whether 
the  nonsuit  was  properly  granted.  The  bur- 
den of  proof  is  upon  the  plaintiff  to  estab- 
lish the  alleged  negligence  of  the  defendant. 
The  defendant  contends  that  the  plalntlfF 
has  not  only  failed  in  this  regard,  but  has 
shown  such  contributory  negligence  as  will 
also  prevent  his  recovery.  It  must  be  con- 
ceded the  testimony  tends  to  show  that  the 
road  passing  the  point  where  the  accident 
occurred  was  not  as  skillfully  constructed, 
nor  In  as  good  and  suitable  repair,  as  it 
might  have  been.  The  point  of  rock  requir- 
ing the  sharp  turn  in  the  driveway,  the 
steep  descent,  the  narrowness  and  the  later- 
al slope  of  the  road,  rendered  it  more  or  less 
unsafe  at  that  particular  locality.  It  had 
been  traveled  for  more  than  20  years,  how- 
ever, during  all  which  time  it  had  been  in 
much  the  same  condition  as  at  the  time  of 
the  accident,  barring  the  accumulation  of  ice 
In  the  roadbed.  It  was  sought  to  be  shown, 
and  there  is  some  evidence  tending  in  that 
direction,  that  the  accumulation  of  ice  in 
the  road  waa  caused  by  the  faulty  construc- 
tion and  bad  repair  thereof,  and,  therefore, 
it  is  argued,  tbe  Injury  was  attributable  to 
the  negligence  of  tbe  defendant  in  allowing 
the  road  to  remain  in  such  condition.  Gen- 
erally speaking,  mere  slipperiness,  arising 
from  a  smooth  surface  of  ice  or  snow  upon 
a  highway,  is  not  such  a  defect  as  will  ren- 
der a  municipality  liable  for  injuries  sus- 
tained on  account  thereof.  Beach,  Contrib. 
Neg.  (3d  Ed.)  i  272;  Stanton  v.  City  of 
Springfield,  12  Allen,  566;  Plnkham  v.  Tops- 
fleld,  104  Mass.  78.  If,  however,  by  reason 
of  some  structural  defect  in  the  highway. 
Ice  is  caused  to  accumulate  thereon  so  as  to 
render  It  unsafe  for  use  or  travel,  quite  a 


different  question  Is  presented.  It  depeiids, 
then,  upon  which  may  be  considered  the 
proximate  cause  of  the  injury.  Where  the 
formation  is  smooth  and  level,  and  injury 
results,  the  authorities  seem  to  be  divided 
08  to  which  to  attribute  the  proximate  cause, 
—whether  to  the  structural  defect  or  to  the 
ice  formation.  Where  It  Is  attributed  to  the 
ice.  It  is  held  to  proceed  from  a  natural 
cause  for  which  tbe  municipality  is  not  re- 
sponsible; but,  upon  tbe  other  hand,  when 
it  Is  attributed  to  the  structural  defect,  lia- 
bility is  held  to  attach.  Chamberlain  v.  City 
of  Oshkosh  (Wis.)  54  N.  W.  618,  19  L.  R.  A. 
513;  Adams  v.  Chicopee,  147  Mass.  440,  18 
N.  E.  231.  Where,  however,  there  is  a  faulty 
construction  or  neglect  of  repairs  conducive 
to  the  accumulation  of  ice  in  the  highway, 
and  both  the  defect  and  the  ice  concur  in 
contributing  to  the  Injury,  the  cause  may  be 
ascribed  to  the  defect,  provided  the  injury 
would  not  have  resulted  but  for  it,  although 
the  presence  of  tbe  ice  may  be  a  contributing 
cause,  also.  A  rule  applicable  to  such  condi  - 
tion  has  been  adopted  in  New  York,  and  is 
stated  by  Mr.  Justice  Earl,  in  Ring  v.  City 
of  Cohoes,  77  N.  Y.  83,  as  follows:  "When 
two  causes  combine  to  produce  an  Injury  to 
a  traveler  upon  a  highway,  both  of  which 
are  in  their  nature  proximate,— the  one  being 
a  culpable  defect  in  the  highway,  and  the 
other  some  occurrence  for  which  neither  par- 
ty is  responsible,- the  municipality  is  liable, 
provided  the  injury  would  not  have  been  sus- 
tained but  for  such  defect"  It  Is  stated  in  a 
slightly  different  form  in  Searles  v.  Railway 
Co.,  101  N.  Y.  661,  6  N.  B.  66,  viz.:  "When- 
the  fact  Is  that  the  damages  claimed  in  an 
action  were  occasioned  by  one  of  two  causes, 
for  one  of  which  the  defendant  is  responsi- 
ble and  for  the  other  of  which  it  is  not  re- 
sponsible, the  plaintiff  must  fall.  If  his  evi- 
dence does  not  show  that  tbe  damage  was 
produced  by  the  former  cause.  And  he  must 
fail,  also,  if  it  is  just  as  probable  that  they 
were  caused  by  the  one  as  by  the  other,  as 
the  plaintiff  is  bound  to  make  out  his  case 
by  the  preponderance  of  evidence."  And  it 
finds  illustration  In  a  still  hiter  case.  Taylor 
V.  City  of  Yonkers,  105  N.  Y.  202,  11  N.  E. 
642.  It  was  alleged  therein  that  Ice  had 
formed  on  a  sidewalk,  sloping  towards  the 
curb,  and  the  complainant  received  Injuries 
while  attempting  to  walk  thereon.  The 
learned  Judge  who  wrote  the  opinion  was 
led  to  remark,  in  view  of  the  rule,  that  "If 
that  slope  was  one  concurring  cause  of  tbe 
fall,  without  which  the  accident  would  not 
have  happened,  the  city  is  liable."  It  was 
held,  however,  that  the  rule  had  been  errone- 
ously applied  in  that  case,  by  ascribing  the 
primary  or  proximate  cause  to  the  structural 
defect  of  the  sidewalk;  but  the  following 
comment  elucidates  tbe  appropriate  applica- 
tion: "The  plaintiff  slipped  upon  the  Ice. 
That  by  Itself  was  a  sufficient,  certain,  and 
operating  cause  of  the  fall.  No  other  ex- 
planation Is  needed  to  account  for  what  hap- 
pened.   It  Is  possible  that  tbe  slope  of  tbe 


Digitized  by 


Google 


836 


61  PACIFIC  REPOBTBR. 


(Or. 


walk  had  Bomethlng  to  do  with  It.  It  Is 
equally  possible  that  It  did  not.  There  iB 
not  a  particle  of  proof  that  It  did.  To  af- 
firm it  is  a  pure  guess  and  an  absolute  spec- 
ulation. Are  we  to  send  It  to  a  Jury  for 
them  to  imagine  what  might  have  been? 
The  great  balance  of  probability  is  that  the 
ice  was  the  efficient  cause.  There  is  no 
probability,  not  wholly  speculative,  that  the 
slope  was  also  such.  Its  descent  was  slight, 
—not  quite  an  inch  in  a  foot,  and  not  more 
than  constantly  occurs  In  the  streets  of  a 
city.  No  knowledge  or  Intelligence  can  de- 
termine or  ascertain  that  such  a  slope  had 
any  part  or  share  In  the  injury,  and  to  send 
the  question  to  the  Jury  Is  simply  to  let  them 
guess  at  it,  and  then  upon  that  guess  to  sus- 
tain a  verdict  for  damages."  The  rule  ap- 
pears to  be  founded  upon  reason,  and  has 
impressed  us  as  the  proper  one  to  adopt  In 
the  present  case,  thereby  malting  the  solu- 
tion of  the  controversy  practical  and  easy. 
The  evidence  tends  to  snow  that  the  road 
was  faulty  in  construction  around  the  point 
of  rock,  and  out  of  repair;  that  it  was  steep, 
narrow,  and  sloping  from  side  to  side  at  an 
unusual  angle,  with  a  sharp  turn  around  the 
point;  that  It  was  so  constructed  or  illy  re- 
paired, as  to  cause  or  permit  the  ice  to  form 
upon  its  surface;  and  that  all  these  condi- 
tions combined  to  contribute  to  the  accident 
of  which  the  plaintiff  complains.  Now,  if  It 
can  be  said  that  the  narrowness,  the  slope, 
the  sharp  turn  In  the  road,  and  the  lack  of 
proper  drainage,  constituted  the  one  concur- 
ring cause  of  the  accident,  without  which  It 
would  uot  have  happened,  then  the  county 
would  be  liable.  Unlike  the  case  of  Taylor 
V.  City  of  Yonkers,  supra,  it  might  reasona- 
bly be  Inferred  that  the  elope  at  the  i>oint  of 
rock,  the  narrowness  of  the  road,  the  sharp 
turn  in  it,  and  the  lack  of  proper  drainage, 
constituted  tlie  primary  and  efficient  cause 
of  the  accident,  while  the  ice  formation  may 
have  been  also  a  contributing  cause.  It  was 
therefore  a  proper  question  for  the  Jury  to 
determine,  under  all  tiie  conditions  and  cir- 
cumstances, whether  the  county  was  negli- 
gent In  the  construction  and  repair  of  the 
road  In  question,  and.  If  so.  whether  such 
negligence  contributed  to  plaintiff's  injury, 
as  the  proximate  cause. 

This  brings  us  to  the  Inquiry  whether  the 
plaintiff  has  been  guilty  of  such  contribu- 
tory negligence  that  the  court  will  say,  as  a 
matter  of  law,  will  preclude  his  recovery. 
He  was  acquainted  with  the  structural  con- 
dition of  the  road,  for  he  had  traveled  it  for 
several  years,  had  hauled  wheat  over  It  tlie 
preceding  fall,  and  passed  over  it  shortly  pri- 
or to  the  accident.  He  must  be  charged, 
therefore,  with  knowledge  of  its  faulty  char- 
acter and  bad  repair.  This  fact,  however, 
does  not  restrain  his  use  of  It  to  such  an 
extent  as  to  relieve  the  county  of  liability. 
He  may  yet  exercise  his  privilege  of  trav- 
eling upon  it,  but.  If  he  would  recover  for 
any  damages  sustained,  he  must  exercise  a 
degree  of  care  commensurate  with  the  dan- 


ger. Beach.  Contrlb.  Neg.  (3d  Ed.)  8  249. 
This  must  be  such  as  common  prudence  and 
reason  would  dictate,  and  whether  he  la 
negligent  in  the  exercise  of  such  care  and 
l)rudeuce  is  ordinarily  a  question  for  the 
Jury  to  determine  under  all  the  attendant 
and  surrounding  facts  and  circumstances. 
The  fact  was  established  that  his  horsea 
were  unshod,  his  harness  was  without  suit- 
able appliances  for  holding  the  wagon  with 
its  load,  and  that  his  brake  would  not  re- 
spond when  he  attempted  to  apply  It  and 
It  is  argued  that  these  deflciencies  were  suf- 
llcient  to  preclude  a  recovery.  He  attril)utea 
the  failure  of  the  brake  to  take  hold  solely 
to  the  agency  of  the  Ice,  and,  but  for  its 
presence,  he  thinks  he  would  have  passed 
down  safely.  This  latter  is  his  opinion,  only, 
and  constitutes  a  conclusion  which  should 
not  be  considered  in  ascertaining  the  cause. 
"It  Is  the  general  rule,"  say  the  authors  of 
15  Am.  &  Kng.  Enc.  Law  (2d  Ed.)  474.  "that 
one  is  not  precluded  from  recovery  for  In- 
juries caused  by  a  defective  highway  by  the 
fact  that  defects  In  the  vehicle  or  harness, 
or  vices  in  the  horse,  contributed  also  to 
the  accident,  provided  these  defects  were 
not  actually  or  constructively  known  to 
hlra."  One  may  Infer  that  the  defe<"t  in  the 
brake  was  unknown  to  the  plaintiff,  and  It 
is  probable  he  was  without  knowledge  of  the 
presence  of  the  Ice  until  he  actually  encoun- 
tered it,  when  it  was  too  late  for  hini  to  re- 
trace his  steps.  These  were  conditions  for 
which  he  was  not  responsible  or  account- 
able, and  would  not  therefore,  under  the 
rule,  preclude  a  recovery,  and  hence  may  be 
eliminated  from  the  consideration  of  the  in- 
quiry whether,  as  a  matter  of  law,  he  was 
negligent.  Of  course,  if  he  had  known  of  the- 
defective  brake,  quite  another  question 
would  have  been  presented,  as  it  would  have 
added  another  and  perhaps  fatal  element  In 
the  matter  of  contributory  negligence.  The 
plaintiff  was  aware,  however,  of  the  condi- 
tion of  his  harness  and  horses;  and  the  in- 
quiry now  turns  upon  the  question  whether 
these  defects  alone,  combined  with  the  plain- 
tiff's knowledge  of  the  faulty  condition  and 
repair  of  the  road,  constitute  negligence  per 
se  upon  his  part  In  essaying  to  travel  upon 
It  under  such  circumstances.  *To  consti- 
tute contributory  negligence,"  says  Beach, 
"there  must  be  a  want  of  ordinary  care  on 
the  part  of  tlie  plaintiff,  and  a  proximate 
connection  between  that  and  the  injury.'*' 
Beach.  Contrlb.  Neg.  (3d  Ed.)  i  7.  These  two 
elements  are  necessary,  and  must  concur  in 
producing  the  result.  They  are  Illustrated 
by  the  two  questions,  "Did  the  plaintiff  ex- 
ercise ordinary  care  under  the  circumstan- 
ces?" and,  "Was  there  a  proximate  connec- 
tion between  his  act  or  omission  and  the 
hurt  he  complains  of?"  So  it  Is  here.  We 
must  be  able  to  say,  first  whether  the  plain- 
tiff could,  with  ordinary  care  and  prudence 
in  the  preparation  of  his  team  and  tackle 
for  the  trip,  have  avoided  the  accident,  in 
view  of  the  load  he  designed  to  carry  and 


Digitized  by 


Google 


Or.) 


FARMERS'  &  TRADERS'  3«AT.  BAKK  v.  WOODELL. 


837 


tbe  condition  of  the  road.  Would  a  man  of 
reasonable  prudence  and  foresight  have  en- 
tered upon  the  Journey'  'with  his  team  and 
harness  in  the  condition  herein  described, 
knowing  that  he  would  have  to  malce  use  of 
a  faultily  constructed  and  Illy  repaired  road, 
such  ns  lay  in  tbe  course  of  bis  travel?  And, 
secondly,  was  the  want  of  common  prudence 
in  tiiis  respect,  if  such  it  l>e  found  to  be, 
the  proximate  contribtiting  cause  of  the  In- 
Jury?  Upon  the  proposition  thus  stattMl  i\ 
is  apparent  that  reasonable  minds  may  dif- 
fer; that  is,  the  conclusion  that  he  did  not 
use  ordinary  care  under  the  circumstances 
and  conditions,  or  that  kucU  want  of  pru- 
dence, if  such  it  was,  was  the  proximate 
contributing  cause,  does  not  necessarily  fol- 
low. In  such  a  case,  there  being  a  reason- 
able doubt  upon  the  subject,  the  question, 
as  we  understand  it,  is  always  for  the  Jury. 
We  have,  in  our  analysis  of  the  subject, 
eliminated  the  fact  of  the  condition  of  the 
hrake  and  the  presence  of  the  ice  In  this  lat- 
ter phase  of  the  ease,  because  they  were 
matters  unknown  to  the  plaintiff,  under  tbe 
evidence  as  it  now  stands,  or  at  least  the 
preponderance  of  it;  but  tbe  question  of  hlB 
foreknowledge  of  these  facts  is  ordinarily 
one  for  the  Jury,  also,  and,  of  course,  if  he 
had  such  knowledge,  then  the  matter  of  his 
want  of  care  would  become  much  graver,  if, 
indeed,  it  would  not  preclude  his  re<-overy  as 
a  matter  of  law.  Being  of  the  opinion  that 
the  questions  touching  the  proximate  and 
primary  cause  of  the  Injury  and  the  fact  of 
contributory  negligence  were  for  the  Jury, 
the  Judgment  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


FARMERS'   &  TRADERS'  XAT.  BANK  v. 
WOODELL. 

(Supreme  Court  of  Oregon.    July  0,  1900.) 

CONTRACT— ASSIGNMENT  — SET-OFF  —  DAMAOE 
—EXPERT  EVIDENCE  —  ADMISSIBILITY  —  EX- 
PERT WITNESS  —  COMPETENCY  —  PRELIMI- 
NARY EXAMNATION— ORDER  OF  PROOF— RE- 
VIEW—MISLEADING  INSTRUCTION- REFUSAL 
TO  INSTRUCT  —  ERRONEOUS  INSTRUCTION  — 
HARMLESS  ERROR. 

1.  Where  the  preliminary  examination  of  an 
expert  witness  showed  that  he  cultivated  KUKar 
beets  in  18i>8,  and  obwerved  their  growth  in  1899, 
a  ruling  that  he  was  competent  to  state  when 
they  should  be  thinned,  and  how  many  tons 
could  be  raised  per  acre,  was  not  error,  since 
the  extent  of  the  examination  necessary  to 
qualify  him  was  within  the  discretion  of  the 
court. 

2.  Under  Hill's  Ann.  Laws,  S  682,  providing 
that  a  witness  "can  testify  of  those  facts  only 
which  he  knows  of  his  own  knowledge."  except 
as  otherwise  provided;  and  section  706.  snbd. 
9,  declaring  that  he  may  express  an  oninion  on 
questions  "of  science,  art.  or  trade,  when  he  is 
skilled  therein," — expert  evidence  is  admissible 
as  to  when  sugar  beots  should  be  thinned,  and 
as  to  the  number  of  tons  that  can  be  raised  per 
acre. 

3.  Under  Hill's  Ann.  Laws,  f  S,"?©,  providing 
that  "the  order  of  proof  shall  be  regulated  by 
the  sound  discretion  of  the  court,"  error  in  ad- 


mitting expert  evidence  before  competency  was 
established  was  cured  by  subsequent  testimony 
showing  competency. 

4.  Where  a  witness'  examination  showed  that 
he  bad  two  years'  experience  raising  sugar 
beets,  that  he  had  known  defendant's  farm  for 
thirty-five  years,  and  that  he  knew  the  part 
planted  to  sugar  beets,  he  was  competent  to 
testify  that  it  was  suitable  for  such  use. 

5.  Where  the  charge  as  an  entirety  was  not 
misleading,  a  single  instruction  that  plaintiff's 
claim  was  subject  to  all  offsets  and  defenses  ex- 
isting against  his  assignor  was  not  ground  for 
reversal  for  failure  to  specify  that  they  must 
have  existed  before  notice  of  tbe  assignment. 

G.  Where  plaintiff's  assignor  contracted  to 
raise  sugar  beets,  as  directed  by  a  third  party, 
plaintiff's  request  for  an  instruction,  in  an  ac- 
tion for  the  contract  price,  that  the  jury  could 
find  a  substantial  compliance  witli  tbe  contract, 
if  they  believed  that  the  third  party  nmde  no 
objection,  was  properly  refused,  since  it  did 
not  retjuire  a  precedent  finding  that  the  third 
party  Icnew  the  manner  in  which  the  work  was 
performed. 

7.  Where  plaintiff's  assignor  contracted  to 
raise  defendant's  crop  of  sugar  beets,  plaintiff's 
claim  for  an  installment  of  the  contract  price 
was  subject  to  a  set-off  of  defendant's  dam- 
age, existing  at  the  maturity  of  the  installment, 
and  caused  by  the  assignor's  failure  to  properly 
care  for  the  crop. 

8.  Where  an  improper  instruction,  contradict- 
ing prior  correct  instructions,  did  not  mislead 
the  jury,  it  was  not  ground  for  reversal. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakln,  Judge. 

.\ctlon  by  the  Farmers'  &  Traders'  Nation- 
al Bank  against  William  Woodell.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  D.  Slater,  for  appellant.  T.  H.  Craw- 
ford, for  respondent. 


MOORE,  J.  This  1b  an  action  to  recover 
an  Installment  alleged  to  be  due  under  a 
contract  entered  into  March  29,  1898,  be- 
tween the  defendant  and  Yee  Sing  &  Co.,  by 
the  terras  of  which  he  agreed  to  plow,  put 
into  a  good  state  of  cultivation,  and  seed 
lOU  acres  of  suitable  land  in  Union  county. 
Or.,  to  sugar  beets,  and,  as  soon  as  they 
were  up  and  ready  for  cultivation,  to  surren- 
der the  premises  to  Yee  Sing  &  Co..  who,  in 
the  proper  season,  were  to  furnish  suflicient 
labor  to  care  for  said  crop  in  a  good  and 
husbandmanlike  manner,  as  directed  by  the 
agricultural  superintendent  of  the  Oregon 
Sugar  Company,  causing  the  beets  to  be  prop- 
erly thinned,  weeded,  and  cultivated  while 
growing,  to  top  them  when  matured,  and 
load  them  upon  wagons  to  be  furnished  by 
the  defendant,  who,  in  consideration  there- 
of, agreed  to  pay  them  $1.15  per  ton  for  all 
the  beets  grown  on  said  land,  as  follows: 
^  per  acre  at  the  expiration  of  six  weeks 
after  entering  upon  the  performance  of  the 
work,  $2.30  per  acre  September  1,  1898,  and 
tiie  remainder  when  the  beets  were  delivered 
and  weighed  at  Lagrande.  It  is  alleged  In 
the  complaint  that  Yee  Sing  &  Co.  took  iKts- 
sesslon  of  said  laud,  and  entered  upon  the 
performance  of  their  part  of  the  contract, 
about  May  1,  1898,  and  within  six  weeks 
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from  that  time  they  assigned  the  first  In- 
stallment due  under  the  agreement  to  the 
bank,  plaintiff  herein,  which  on  June  23, 
1898,  notified  defendant  thereof,  and  on  July 
8,  1808,  demanded  of  him  the  payment  of 
$5W  due  under  the  contract,  but  that  he 
neglected  to  pay  any  part  thereof.  The  de- 
fendant, after  denying  the  material  allega- 
tions of  the  complaint,  set  up  separate  de- 
fenses. In  substance,  as  follows:  (1)  That 
w^hen  the  beets  were  up  and  ready  for  cul- 
tivation he  tendered  the  possession  of  said 
land  to  Yee  Sing  &  Co.,  who  for  more  than 
10  days  thereafter  refused  to  enter  upon  the 
I^erformance  of  their  agreement,  and  that 
after  taking  possession  of  said  premises  they 
neglected  to  furnish  sufficient  laborers  to 
care  for  said  crop  in  a  good  and  husbnnd- 
manlike  manner,  or  as  directed  by  said  su- 
perintendent. In  consequence  of  which  the 
first  payment  of  $5  per  acre  never  became 
due  or  payable  to  plaintiffs  assignor.  (2) 
That  in  order  successfully  to  grow  sugar 
beets,  or  as  required  by  the  terms  of  said 
contract.  It  is  necessary  th«t  the  young 
plants  should  be  thinned  not  later  than  10 
days  after  they  are  out  of  the  ground,  and 
for  6  weeks  from  that  time  they  must  be 
constantly  hoed  and  weeded,  requiring  one 
laborer  to  each  2  acres  of  land;  that  about 
May  18,  1S98,  defendant  had  growing,  ready 
for  thinning  and  weeding,  100  acres  of  sugar 
beets,  on  which  day  he  so  notified  Yee  Sing 
&  Co.,  to  whom  he  tendered,  but  they  re- 
fused to  take  possession  of  said  premises, 
and  did  not  enter  upon  the  performance  of 
their  contract  until  May  28,  1808,  and  there- 
after they  refused,  though  requested  to  do 
so,  to  furnish  a  sufficient  number  of  labor- 
ers to  properly  care  for  and  cultivate  said 
crop,  in  consequence  of  which  the  beets  were 
injured,  and  the  quantity  thereof  curtailed 
at  least  four  tons  to  the  acre,  to  defendant's 
damage  In  the  sum  of  $1,200.  (3)  That  on 
June  22,  18J)S,  Ye  Sing  &  Co.  abandoned  said 
contract,  and  permitted  their  employes  to 
quit;  whereupon  defendant  was  compelled 
to  engage  laborers,  and  to  pay  them  the  sum 
of  $500,  to  cultivate  the  crop,  so  as  to  avoid 
an  entire  failure  thereof,  and  that,  In  conse- 
quence of  the  neglect  of  Yee  Sing  &  Co.  In 
this  particular,  he  was  damaged  In  the  sum 
so  expended  for  labor.  (4)  That  about  June 
28,  1S08,  and  prior  to  the  service  upon  de- 
fendant of  any  notice  of  said  assignment, 
the  employes  of  Yee  Sing  &  Co.  Informed 
him  that  unless  they  were  paid  weekly  for 
their  labor  they  would  abandon  the  cultiva- 
tion of  said  beets;  whereupon  he  entered 
Into  a  contract  with  them,  with  the  consent 
of  Y'ee  Sing  &  Co.,  by  which  he  agreed  to 
pay  said  employes  for  the  labor  they  had 
theretofore  performed,  and  that  which  they 
might  thereafter  render,  until  the  beets  were 
thinned,  weeded,  and  cultivated,  not  ex- 
ceeding the  amount  of  said  first  payment, 
and  that  In  pursuance  of  such  agreement 
he  paid  said  laborers  the  sum  of  $500.  The 
reply  Uaviug  put  in  issue  the  allegations  of 


new  matter  In  the  answer,  a  trial  was  had, 
resulting  in  a  Judgment  for  the  defendant 
In  the  sum  of  $1,  and  the  plaintiff  appeals. 

It  is  contended  by  plaintiff's  counsel  that 
the  court  erred  In  permitting  defendant,  over 
their  objection  and  exception,  to  express  an 
opinion  concerning  a  subject-matter  of  which 
he  had  no  superior  knowledge  or  practical 
experience,  and  upon  which  the  Jury,  as 
ordinarily  intelligent  men,  were  capable  of 
forming  a  correct  Judgment  without  such 
assistance.  The  defendant,  appearing  as  a 
witness  in  bis  own  behalf,  having  testified 
that  he  had  had  no  experience  In  raising 
sugar  beets  until  1808,  and  that  his  knowl- 
edge of  the  cultivation  of  these  plants  In 
1800  was  derived  from  observation,  was 
asked,  "From  your  observation,  when  should 
the  thinning  of  beets  commence.  In  order  to 
get  the  best  results,  with  reference  to  the 
growth  of  the  beet  and  the  number  of  leaves 
and  the  size  of  the  leaves?"  to  which  he  re- 
plied: "As  I  understand  from  what  little 
experience  I  have  had,  when  the  fourth  leaf 
on  the  plant  Is  started,  it  is  ordinarily  large 
enough  to  thin;  and  that  starts  pretty 
young,— quite  small.  Q.  From  your  observa- 
tion and  knowledge  of  growing  beets  last 
year  and  this.  If  your  beets  there,  upon  that 
place,  in  1808,  had  been  thinned,  weeded 
out,  hoed,  and  properly  cultivated  by  Yee 
Sing  &  Ck>.,  In  accordance  with  the  terms 
of  their  contract,  how  many  tons  of  beets  to 
the  acre  would  you  have  had?  A.  I  would 
have  had  at  least  seven  tons  to  the  acre,  ac- 
cording to  my  estimation."  The  statute  pro- 
vides that  a  witness  can  testify  concem^nsr 
those  facts  only  which  he  knows  of  his  own 
knowledge,  except  that  he  may  give  an  opin- 
ion respecting  a  question  of  science,  art,  or 
trade,  when  he  Is  skilled  therein.  Hill's 
Ann.  Laws  Or.  S  «82;  Id.  f  706,  subd.  9. 
The  admissibility  of  expert  testimony  is  a 
question  of  law,  which  the  court  must  de- 
termine by  considering  wliother  the  subject- 
matter  to  which  It  relates  Is  one  of  science, 
art,  or  trade,  and  therefore  beyond  the  com- 
mon exi)erlence  of  ordinary  men,  and  Its  con- 
clusion thereon,  if  erroneous,  is  reviewable 
on  appeal.  Rog.  Ev.  (2d  Ed.)  §  9;  12  Am.  & 
Eng.  Knc.  Law  (2d  Ed.)  423.  The  rule  is  gen- 
eral that  opinion  evidence  respecting  a  sub- 
ject-matter about  which  persons  of  common 
knowledge,  having  no  peculiar  training  or 
special  study,  are  capable  of  forming  accu- 
rate opinions  and  deducing  correct  conclu- 
sions. Is  Inadmissible.  State  v.  Anderson.  10 
Or.  448;  Fisher  v.  Railway  Co.,  22  Or.  533, 
30  rac.  42o,  10  Ll  R.  a.  519;  Johnston  v. 
Railway  Co.,  23  Or.  94,  31  Pac.  283;  Hahn  v. 
Assurance  Co..  23  Or.  576,  32  Pac,  683;  Nutt 
v.  Pacific  Co.,  25  Or.  291,  35  Pac.  653;  State 
V.  Robinson,  32  Or.  43,  48  Pac.  357.  Whether 
a  witness  offered  as  an  expert  possesses  the 
necessary  qualifications  to  render  him  com- 
petent as  such  is  a  question  of  fact  which 
the  court  must  determine  from  a  preliminary 
examination  concerning  his  knowledge,  ex- 
perience, or  skill  respecting  the  subject-mat- 
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terln  relation  to  which  his  opinion  is  desir- 
ed, and.  It  it  reasonably  appear  therefrom 
that  he  1b  so  qualified  to  form  an  Intelligent 
opinion,  he  Is  competent;  but  the  range  and 
extent  of  such  examination,  however,  is  not 
subject  to  review  on  appeal,  except  In  case 
of  an  abuse  of  discretion.  Tottery  Oo.  v. 
Kern,  30  Or.  32S,  47  Pac.  917;  City  of  Ft. 
Wayne  v.  Coombs,  107  Ind.  75,  7  X.  E.  743; 
Fayette  v.  Chestervllle,  77  Me.  28;  Perkins 
y.  Stlckney,  132  Mass.  217;  Manufacturing 
Co.  V.  Phelps.  130  U.  S.  520,  9  Sup.  Ot.  601, 
32  Ij.  Ed.  1035.  The  defendant's  preliminary 
examination  disclosed  that  he  cultivated 
sugar  beets  in  1898,  and  observed  their 
growth  in  1800,  and,  the  plaintiff  having  of- 
fered no  testimony  tending  to  show  that  his 
examination  revealed  a  want  of  such  quali- 
fication, no  error  was  committed  in  holding 
him  competent 

This  conclusion  brings  us  to  a  considera- 
tion of  the  more  important  question,  as  to 
whether  the  stage  of  development  at  which 
the  cultivation  of  sugar  beets  should  be 
commenced,  and  the  effect  of  a  failure  to 
thin,  weed,  and  hoe  such  plants  within  a  cer- 
tain time  after  the  leaves  appear  above  the 
surface  of  the  ground,  are  matters  of  sci- 
ence, art,  or  trade,  and  hence  beyond  the 
common  intelligence  of  ordinary  men.  If  It 
be  conceded  that  sugar  beets  demand  the 
same  care  and  attention  that  the  edible  vari- 
ety requires,  and  that  the  cultivation  of  the 
latter  kind  is  generally  understood  by  farm- 
ers. It  cannot  be  assumed  that  the  men  com- 
posing the  Jury  were  all  engaged  in  tilling 
the  soil.  An  ordinary  farmer,  though  he 
may  never  have  grown  sugar  beets,  might 
know  from  analogy  when  their  cultivation 
should  be  commenced,  but,  unless  he  has 
raised  or  had  an  opportunity  to  observe  the 
growth  of  the  saccharine  variety,  we  think 
it  safe  to  say  that  he  could  not  know  how 
many  tons  could  be  raised  on  an  acre  If  the 
land  had  received  the  greatest  care,  and  the 
plants  the  closest  attention;  so  that  opinion 
evidence  respecting  the  quantity  of  sugar 
beets  that  uiight  be  raised  on  a  certain  area 
of  land  would  be  necessary,  and  hence  ad- 
missible, to  enlighten  even  a  Jury  composed 
of  farmers,  unless  the  members  thereof  had 
experience  In  raising  or  observing  the  growth 
of  such  plants.  In  Zachary  v.  Swanger,  1 
Or.  92,  damages  were  sought  to  be  recovered 
for  the  violation  of  an  agreement  to  sow  to 
wheat  and  rye  a  farm  which  the  tenant  per- 
mitted to  produce  a  volunteer  crop  of  oats, 
and  In  speaking  of  tlie  method  of  ascertain- 
ing the  daningcs  thus  sustained  Mr.  Chief 
Justice  Williams  says:  "Farmers  acquaint- 
ed with  tlie  land  in  question  can  tell  about 
how  much  it  would  produce  with  proper  cul- 
tivation, and  there  is  no  greater  danger  of 
mistake  here  than  in  any  other  case  where 
an  exercise  of  Judguieut  is  necessary  in  the 
estimation  of  damages."  In  Young  v.  O'Xeal, 
57  Ala.  .~i(!U,  a  farmer,  on  his  preliminary  ex- 
amination touching  his  qualification  as  an 
expert,  testified  that  he  had  used  "soluble 


Pacific  guano,"  a  fertilizer,  for  which  the  de- 
fendant gave  a  promissory  note  for  the  col- 
lection of  which  the  action  was  Instituted; 
that  he  had  experimented  with  it  on  all  kinds 
of  garden  and  field  plants  and  crops,  and  bad 
closely  and  critically  watched  its  effects  and 
results;  but  was  not  permitted  to  express  an 
opinion  concerning  the  proper  methods  of 
using  It,  or  what  would  prevent  it  from  act- 
ing beneficially;  and  it  was  held  that  the 
court  erred  In  this  respect.  In  Phillips  t. 
Terry,  3  Abb.  Dec.  G07,  an  action  was 
brought  to  recover  damages  for  injuries  re- 
sulting from  backing  water  on  a  meadow, 
and  the  plaintiff,  having  testified  in  regard 
to  the  injury  sustained  thereby,  was  asked, 
"Taking  that  hay  as  it  stood  there,  what 
would  it  yield  to  the  acre?"  and,  having  been 
permitted  to  answer  tue  question,  it  was 
held  that  no  error  was  thus  committed,  the 
court  saying:  "The  farmer,  acquainted  with 
the  subject-matter  of  such  an  inquiry  as  this 
under  consideration.  Is  an  expert,  and,  unless 
the  witness  has  the  peculiar  knowledge 
which  constitutes  him  an  expert,  his  opinion 
would  be  excluded."  In  Harpendlng  v.  Shoe- 
maker, 37  Barb.  270,  a  witness  who  was 
then  a  merchant,  but  had  been  engaged  in 
farming,  having  testified  respecting  the 
quantity  of  buckwheat  grown  on  certain 
land;  that  he  had  examined  the  straw  after 
the  grain  was  threshed,  and  that  he  thought 
it  was  not  threshed  clean,— was  not  permit- 
ted to  answer  the  question,  "How  much  less 
buckwheat  was  there  than  there  would  have 
been  if  the  same  had  been  properly  thresh- 
ed?" and  it  was  held  that  an  error  was  there- 
by committed.  In  Seamans  v.  Smith,  46 
Barb.  320,  It  was  held  that,  a  witness  being 
a  farmer,  his  experience  as  such  rendered 
him  competent  to  answer  the  question, 
"What  portion  of  the  buckwheat  the  defend- 
ant's horses  destroyed  In  the  fall  of  1861," 
and  that  an  objection  to  such  Interrogatory 
was  properly  overruled.  In  Barnum  v. 
Bridges,  81  Cal.  604,  22  Pac.  924,  It  waa 
held  that  no  error  was  committed  in  permit- 
ting a  witness,  who,  as  a  farmer  and  logger, 
had  ordinary  knowledge  of  timber  land,  to 
state  what,  in  his  judgment,  it  would  cost 
to  clear  off  such  land,  though  he  might  never 
have  actually  cleared  any  land  just  like 
that  in  question.  In  Isaacs  v.  McLean,  IOC 
Mich.  79,  64  N.  W.  2,  an  acUon  of  trover  for 
a  quantity  of  hay  which  had  been  cut  from 
a  given  acreage,  but  not  weighed  at  the  time 
of  tlie  conversion,  it  was  held  that  a  witness 
who  had  shown  himself  competent  might  be 
asked  to  state  the  average  crop  per  acre  for 
that  season  upon  the  premises  in  question. 
So.  too,  in  Buffum  v.  Harris,  5  It.  I.  243,  it 
was  held  that  a  farmer  who  testified  that  he 
had  been  engaged  in  draining  lands  for  the 
purpose  of  rendering  them  cultlvatable  was 
competent  as  an  expert,  and  might  express 
an  opinion  that  the  land  in  controversy  re- 
quired draining  to  fit  It  for  cultivation.  We 
tiiiuk  it  is  apparent  from  these  excerpts  that 
the  testimony  of  the  defendant  respecting 
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the  time  when  the  cultivation  of  the  sugar 
beets  should  have  been  commenced,  and  the 
quantity  which  could  have  been  raised  on  his 
land,  properly  cultivated,  was  admissible. 

W.  U.  Hunter,  appearing  as  defendant's 
witness,  testified  that,  having  been  acquaint- 
ed with  the  latter's  farm  for  35  years,  he 
Itnew  that  part  of  it  which  was  planted  to 
beets  In  1898,  and  that  it  was  difficult  to  say 
what  the  character  of  such  land  was  for 
beet  raising,  except  by  experience.  He  was 
then  asked,  "From  your  experience  in  rais- 
ing sugar  beets  in  Grande  Ronde  valley?" 
An  objection  to  this  interrogatory,  on  the 
ground  that  the  witness  had  not  proven  him- 
self competent  to  express  an  opinion  on  the 
subject-matter,  having  been  overruled,  he 
answered,  "I  should  Juage  that  it  was  a 
good  quality  of  land  for  beet  growing." 
The  witness  having  thereafter  said  that  he 
had  two  years'  experience  in  raising  sugar 
I)eets,  the  court  refused  to  strllce  out  such 
testimony,  and  the  plalntifF  excepted  to  its 
action  in  this  respect  It  is  contended  that 
the  court  erred  in  permitting  the  witness  to 
express  an  opinion  concerning  the  suitability 
<)f  defendant's  land  for  raising  sugar  beets, 
and  in  rcfiising  to  take  from  the  considera- 
tion of  the  Jury  his  testimony  resjjecting  his 
experience  In  raising  such  vegetables.  The 
preliminary  examination  of  this  witness  had 
not  disclosed,  at  the  time  the  objection  to  the 
(luestlon  was  interposed  and  oveiTuled,  that 
he  was  competent  to  express  an  o]>tnlon  re- 
spectiug  the  character  of  defendant's  land 
for  raising  sugar  beets,  and  the  question  Is 
whether  such  testimony  could  be  suj  .>lled 
after  the  opinion  had  been  expressed.  That 
the  competency  of  tne  witness  should  have 
been  established  before  he  tcstllled  concern- 
ing the  character  of  the  land  must  be  ad- 
mltte<l.  Uog.  Ev.  (2d  Ed.)  §  15.  But.  having 
thereafter  proven  that  he  was  qualified  to 
answer  the  (juestlon,  the  opinion  which  he 
liad  expressed  became  relevant,  and,  as  the 
order  of  proof  Is  regulated  by  the  sound  dis- 
cretion of  the  court  (Hili's  Ann.  J^aws  Or.  § 
KM)),  any  error  originally  committed  by  per- 
mitting the  witness  to  express  an  opinion 
was  subseciuently  cureu  by  the  lntro<luctlon 
of  testimony  tending  to  show  his  competen- 
cy. 

It  is  argued,  however,  that  Hunter  was 
not  a  chemist,  who,  having  nnalyzed  the  soil. 
was  competent  to  express  an  oi)lnlon  as  to 
Its  elements,  but  that,  having  had  only  two 
years'  experience  In  raising  sugar  beets,  he 
was  not  qualified  to  express  an  opinion  re- 
garding tiie  character  of  the  land  in  ques- 
tion. "An  expert,"  says  Mr.  Rogers  in  his 
work  on  testimony  of  that  character  (2d  Ed. 
S  1).  "is  one  who  is  skilled  in  any  particular 
art,  trade,  or  profession,  being  possessed  of 
peculiar  knowledge  concerning  the  same." 
To  the  same  effect  see  Pendleton  v.  Saun- 
'lers,  19  Or.  9,  24  Pac.  500.  According  to 
this  definition.  Hunter  was  not  an  expert, 
and  could  not  be  allowed  to  express  an  opin- 
ion upon  the  testimony  of  other  witnesses. 


nor  In  answer  to  a  hypothetical  case,  but  be 
could,  from  his  own  personal  knowledge  of 
the  facts,  express  an  opinion,  when  It  be- 
came necessary  to  do  so  by  reason  of  his  In- 
ability to  so  uescribe  the  facts  as  to  enable 
the  Jury  to  draw  an  intelligent  conclusion 
therefrom.  Rog.  Ev.  (2d  Jfid.)  {  3.  The  rule 
is  well  settled  that  witnesses,  except  upon 
questions  of  skill  and  scienc-e,  are  not  al- 
lowed to  give  their  opinions  as  evidence 
when  they  have  no  personal  knowledge  of 
the  facts  of  the  case.  Zachary  v.  Swanger, 
supra.  In  Sickles  v.  Gould,  51  How.  Prac. 
22,  which  was  an  action  of  trespass  for  the 
destruction  of  corn  by  defendant's  cattle,  a 
witness  havmg  testified  that  he  was  well 
acquainted  with  the  land  in  question,  which 
he  had  known  for  35  years,  having  lived 
within  one-half  mile  of  it,  and  knew  what 
it  would  produce,  his  knowledge  being  de- 
rived from  what  he  observed  as  a  neighbor 
living  near  it,  he  was  permitted  to  answer 
the  following  question,  "How  many  bushels 
of  corn  would  there  have  been  on  the  place 
that  was  damaged?"  and  It  was  held  that 
no  error  was  thereby  committed,  the  court 
saying:  "A  knowledge  derived  from  obser- 
vation. If  of  the  requisite  degree  to  enable 
a  witness  to  speaK  intelllgeutly,  would  be 
suttident." 

It  is  insisted  that  Hunter's  testimony  did 
not  disclose  that  his  experience  In  raising 
sugar  beets  was  limited  to  soil  similar  in 
character  to  defendant's,  nor  that  such  ex- 
perience was  confined  to  the  vicinity  in  ques- 
tion. The  preliminary  question  propounded 
to  this  witness  related  to  his  experience  in 
tJrande  Itonde  valley,  in  wlilch  defendant's 
farm  is  situated,  and.  as  he  testified  that  he 
had  known  the  hitter's  land  about  35  years, 
we  think  the  point  insisted  upon  without 
merit. 

Hunter  may  not  have  been  aide  to  make 
a  chemical  analysis  of  the  constituent  ele- 
ments of  the  soli  which  form  the  surface 
of  the  defendant's  farm,  but  lie  undoubtedly 
knew  from  his  long  personal  observation, 
and  from  having  cultivated  sugar  beets  two 
yeai-s,  that  It  was  suitable  to  the  growth  of 
such  plants,  and  no  error  was  committed  In 
permitting  him  to  express  an  opinion  con- 
cerning sudi  fact. 

IMaintiffs  counsel  assigned  other  alleged 
errors  relating  to  the  competency  of  wit- 
nesses and  tlie  admlssllilllty  of  testimony  of 
like  chara<'tcr.  but  we  think  the  legal  prin- 
ciples Insisted  up<m  have  been  examined, 
and  siich  alleged  errors  will  not  be  further 
considered. 

The  <'ourt  instructed  the  Jury  that  "the 
plaintiff  In  taking  an  assignment  of  tlie  con- 
tract, if  It  was  asslgne<l,  takes  it  subject  to 
the  offsets  and  defenses  that  existed,  or 
could  have  been  pleaded,  against  Yee  Sing  & 
Co.,"  and,  an  exception  having  been  taken 
thereto,  it  is  contended  that  such  Instruction 
was  improper. 

The  statute  regulating  such  transfers  pro- 
vides that,  in  the  case  of  an  assignment  of  a 
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thing  In  action,  the  action  by  the  assignee 
shall  be  without  prejudice  to  any  set-off  or 
otta»  defense  existing  at  the  time  of  or  be- 
fore notice  of  the  assignment.  HlU's  Ann. 
Laws  Or.  i  28.  An  examination  of  the  In- 
Btmctloa  complained  of  will  disclose  that 
the  court  did  not  limit  the  time  of  Interpos- 
ing such  offsets  and  defenses  as  the  defend- 
ant might  Invoke  against  Yee  Sing  &  Co.  to 
the  time  of  or  before  notice  of  the  assign- 
ment. Considering  the  charge  of  the  court 
In  its  entirety,  however,  it  Is  .evident  that 
the  Jury  were  not  misled  by  this  instruction; 
the  rule  being  that  whenever  the  instruc- 
tions, considered  as  a  whole,  are  substan- 
tially correct,  and  could  not  have  misled  the 
Jury,  the  Judgment  will  not  be  reversed  be- 
cause some  instruction,  considered  alone, 
may  be  subject  to  criticism.  State  v.  Ander- 
son, 10  Or.  448;  Wellman  v.  Railway  Co.,  21 
Or.  530,  28  Pac.  625;  State  v.  Hansen,  25 
Or.  391,  35  Pac.  976,  36  Pac.  296;  Matlock  v. 
Wheeler,  29  Or.  64,  40  Pac.  5,  43  Pac.  867; 
State  V.  Bartmess,  33  Or.  110,  54  Pac.  167. 

It  is  insisted  that  the  court  erred  in  giving 
the  following  instruction,  to  which  an  ex- 
ception was  saved,  to  wit:  "But  if  Yee  Sing 
&  Co.  did  not  take  possession  of  said  land 
for  ten  days  after  the  beets  were  ready  to 
cultivate  and  thin,  or  during  said  forty-two 
days  after  entering  upon  the  said  work  Yee 
Sing  &  Go.  failed  to  furnish  sufficient  men 
to  do  the  work  in  the  proper  time  and  man- 
ner, or  failed  to  enter  upon  the  work  at  the 
proper  time  for  the  best  results,  then,  for 
such  default  by  Yee  Sing  &  Co.,  defendant 
Is  entitled  to  set  off  against  the  first  pay- 
ment of  the  contract  price  any  damage  that 
he  suffered  by  reason  thereof."  It  is  argued 
that  this  instruction  is  faulty.  In  that  it  does 
not  make  any  reference  to  the  work  having 
l)een  done  under  the  direction  of  the  agri- 
cultural superintendent  of  the  Oregon  Sugar 
Company.  It  will  be  remembered  that  the 
contract  entered  Into  between  the  defendant 
and  Yee  Sing  &  Co.  required  the  latter  to 
furnish  sulBclent  labor  to  care  for  the  sugar 
beets  in  the  proper  season  in  a  good  and 
husbandmaullke  manner,  as  directed  by  the 
agricultural  superintendent  of  the  Oregon  Sug- 
ar Company.  If  the  instruction  complained 
of  did  not  fully  state  the  hypothetical  facts 
Involved,  or  clearly  explain  the  legal  princi- 
ple applicable  thereto,  it  was  incumbent  up- 
on the  party  objecting  to  that  portion  of  the 
charge  to  prepare  an  instruction  which 
would  meet  these  rertuirements,  and  request 
the  court  to  give  the  same  to  the  Jury. 
Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac.  309; 
NIckum  V.  Gaston,  24  Or.  380,  33  Pac.  671,  35 
Pac.  31;  Schoellhamer  v.  Rometsch,  26  Or. 
394,  38  Pac.  344.  Plaintiff's  counsel,  at- 
tempting to  comply  with  tlils  rule,  requested 
the  court  to  give  the  following  instruction: 
"If  you  believe  from  the  evidence  that  Yee 
Sing  &  Co.  performed  the  work  under  the 
direction  of  the  agricultural  superintendent 
of  the  Oregon  Sugar  Company,  and  that  he 
during  the  performance  of  their  work  made 


no  objection  to  the  manner  of  doing  the 
same,  you  have  the  right  to  consider  that 
the  work  was  done  In  substantial  compliance 
with  the  contract"  The  court  liaving  re- 
fused to  give  this  instruction,  an  exception 
was  saved,  and  it  is  contended  that  an  error 
was  committed  in  this  respect  It  is  argued 
that  plaintiff  Is  entitled  to  have  the  Jury  in- 
structed upon  its  theory  of  the  case,  when- 
ever there  is  admitted  at  the  trial  evidence 
tending  to  prove  such  theory.  The  bill  of  ex- 
ceptions states  that  testimony  was  intro- 
duced tending  to  show  that  the  agricultural 
superintendent  of  the  Oregon  Sugar  Compa- 
ny and  the  defendant  complained  to  Yee 
Sing  &  Co.  that  they  were  not  furnishing  a 
sufficient  number  of  employes  to  cultivate 
the  sugar  beets  properly,  and  requested  that 
more  laborers  be  furnished.  It  is  also  stat- 
ed that  testimony  was  introduced  tending 
to  show  that  said  laborers  entered  upon  the 
performance  of  the  contract  and  continued 
the  cultivation  of  the  crop,  under  the  direc- 
tion of  said  superintendent,  until  July  2. 
1898,  without  complaint  or  objection  by  the 
defendant.  A  party  to  an  action  who  has 
given  evidence  tending  to  sustain  the  is- 
sues on  his  part  is  entitled  to  have  the  Jury 
instructed  on  his  theory  of  the  case.  Fiore 
V.  Ladd,  25  Or.  423,  36  Pac.  572;  Bamhart  v. 
Earhart  33  Or.  274,  04  Pac.  193.  It  will  thus 
be  seen  that,  if  the  Instruction  so  refused 
embodies  all  the  hypothetical  facts  demand- 
ed, error  could  probably  have  been  success- 
fully predicated  upon  the  court's  action  in 
the  matter.  An  examination  of  such  Instruc- 
tion will  show  that  it  does  not  require  the 
Jury  to  find,  as  a  condition  precedent,  that 
the  agricultural  superintendent  of  the  Ore- 
gon Sugar  Company  was  aware  of  the  man- 
ner in  which  Yee  Sing  &  Co.  were  perform- 
ing the  work  under  their  contract  with  de- 
fendant Unless  the  superintendent  knew 
how  the  crop  of  beets  was  being  cultivated, 
his  silence  could  not  be  construed  into  an 
approval  of  the  conduct  of  Yee  Sing  &  Co. 
The  failure  to  make  objection  when  work  is 
being  done  which  does  not  comply  with  the 
terms  of  a  contract  is  in  the  nature  of  a 
ratification  of  the  change  In  the  agreement, 
but  there  can  never  be  a  ratification  without 
full  knowledge  (Whart.  Ag.  t  72),  and,  the 
proposed  instruction  being  faulty  in  this  re- 
spect no  error  was  committed  in  refusing  to 
give  it. 

The  court  gave  the  following  Instructicms: 
"If  Yee  Sing  &  Co.  performed  the  terms  of 
the  contract  substantially  in  the  manner  tit 
the  work  and  the  time  of  its  performance, 
prior  to  the  maturity  of  the  said  first  pay- 
ment then  I  instruct  you  that  defendant 
Woodell  cannot  claim  credit  oi  offset  in  this 
action  for  any  payments  made  by  him  to  Yee 
Sing  &  Co.,  or  Its  agents  or  employes,  after  he 
had  notice  of  the  assignment  of  the  said  first 
payment  to  plaintiff."  "Nor  can  defendant 
Woodell,  claim  credit  or  offset  for  any  pay- 
ments made  by  him  after  notice  of  such  as- 
signments, if  any,  unless  it  was  necessary 
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for  him  to 'make  such  paymeuta  In  order  to 
get  the  work  done,  as  contemplated  by  the 
terms  of  the  contract.  But  If  Yee  Sing  & 
Co.  did  not  substantially  comply  with  aald 
contract  prior  to  the  maturity  of  said  first 
payment,  eitlier  In  the  manner  of  the  work  or 
the  time  of  Its  performance,  then  Mr.  Wood- 
ell  had  a  right  to  hare  the  work  done  him- 
self, and  is  entitled  to  offset  In  this  action 
any  moneys  necessarily  paid  for  that  pur- 
pose." E.xceptlons  haring  been  taken  to 
these  Instructions,  it  Is  maintained  that  they 
were  erroneously  given. 

The  bill  of  exceptions  states,  In  effect,  that 
testimony  was  introduced  at  the  trial  tend- 
ing to  show  the  following  facts:  That  on 
May  18,  1808,  the  said  sugar  beets  were  up 
and  growing  on  100  acres  of  defendant's 
land,  and  should  have  been  thinned  and 
weeded  within  ten  days  from  that  time,  to 
accomplish  which  required  from  40  to  50  la- 
borers dally;  that  Yee  Sing  &  Co.  took  pos- 
session of  said  land  about  May  28,  1898,  with 
22  laborers,  and  from  that  time  until  July  1, 
1808,  there  were  not  less  than  11  nor  more 
than  32  laborers  daily  employed  in  cultivat- 
ing said  beets,  which  was  not  completed  until 
about  July  21,  1898,  and  that.  In  consequence 
of  the  failure  of  Yee  Sing  &  Co.  to  comply 
with  the  terms  of  their  Contract  In  these  re- 
spects, the  defendant  was  damaged  from 
$500  to  $1,000;  that  plaintiff  advanced  mon- 
ey to  Yee  Sing  &  Co.,  taking  as  security 
therefor  an  assignment  of  the  first  payment 
due  under  the  contract  entered  into  between 
them  aud  the  defendant  who  on  June  23, 
1898,  was  notified  by  plaintiffs  agent  that 
said  installment  of  $500  had  been  assigned  to 
bis  principal;  that  on  July  2,  1898,  the  la- 
■borers  employed  by  Yee  Sing  &  Co.  quit 
work,  refusing  longer  to  continue  cultivating 
defendant's  beets  unless  they  were  paid  for 
their  lalwr,  whereupon  the  defendant,  in  or- 
der to  save  his  crop  from  being  destroyed, 
was  compelled  to  guaranty  to  said  laborers 
the  payment  of  $250  for  the  labor  which  they 
had  performed,  and  to  assume  the  payment 
of  $250  for  the  work  which  they  might  there- 
after render,  and  in  consideration  of  such 
guaranty  and  assurance  said  laborers  resum- 
ed work,  and  completed  the  cultivation  of  de- 
fendant's crop,  for  which  he  paid  them,  with 
the  consent  of  Y^ee  Sing  &  Co.,  the  sum  of 
$ri00,  after  having  received  notice  of  the  as- 
signment to  plaintiff  by  Yee  Sing  &  Co.  of 
that  amount. 

It  Is  contended  by  plaintlfTs  counsel  that 
the  defendant,  having  been  notified  of  the  as- 
signment by  Yee  Sing  &  Co.,  could  not  there- 
after make  payments  to  their  employes  to 
plaintiffs  prejudice;  while  defendant's  coun- 
sel insist  that  Yee  Sing  &  Co.  could  not 
transfer  any  greater  Interest  in  the  chose  In 
action  than  they  iwssessed,  and  that  the  de- 
fendant, having  been  compelled  to  pay  to 
said  laborers  the  sum  of  $500  in  consequence 
of  the  failure  of  Yee  Sing  &  Co.  to  keep  their 
contract.  Is  entitled  to  offset  his  damage 
against  plaintiff's  demand.    It  is  admitted 


that,  If  the  defendant  bad  made  the  payment 
directly  to  Yee  Sing  &  Co.  after  he  was  noti- 
fied of  the  assignment,  such  payment  would 
not  relieve  blm  from  liability  to  the  plaintiff. 
2  Am.  Sc  Eng.  £nc.  Law  (2d  Ekl.)  1077;  An- 
drews V.  Beecker,  1  Johns.  Cas.  411;  San- 
ders V.  Soutter,  186  N.  Y.  97,  32  N.  B.  638; 
Eastman  v.  Wright,  6  Pick.  316;  Parker  v. 
Kelly,  10  Smedes  Sc  M.  Ch.  184.  So,  too,  if 
Yee  Sing  &  Co.  had  earned  the  first  Install- 
ment at  the  time  they  assigned  it,  aud  de- 
fendant ho4  notice  thereof,  he  could  not 
thereafter  pay  any  imrtion  of  the  sum  so  due 
to  the  employes  of  Yee  Sing  &  Co.,  to  the 
prejudice  of  the  plaintiff.  McCloekey  v.  City 
of  San  Francisco,  06  Cal.  104,  4  Pac.  1002. 
In  Flsken  v.  Iron  Works,  86  Mich.  199,  49  N. 
W.  133,  the  defendant,  having  entered  Into  a 
contract  with  the  city  of  Detroit  for  the  con- 
struction of  a  bridge,  sublet  the  building  of 
the  piers  thereof  to  one  Esson,  agreeing  to 
pay  him  monthly  85  per  cent,  of  the  work 
done  or  material  furnlstied,  and  the  remain- 
der of  the  contract  price  upon  the  comple- 
tion of  the  work;  reserving  the  right,  how- 
ever, to  refuse  at  any  time  to  make  payments 
to  Esson  until  he  should  have  presented  full 
releases  or  waivers  of  claims  or  liens  by  all 
persons  supplying  material  to,  or  performing 
labor  for,  him.  Esson  having  commenced 
the  construction  of  the  piers,  plaintiff  loaned 
him  $5,.~i00  to  enable  him  to  complete  bis  sulv 
contract,  taking  as  security  therefor  an  as- 
signment of  the  15  per  cent,  of  the  contract 
price  to  become  due  on  the  completion  of  the 
piers.  The  defendant,  having  been  notified 
of  such  assignment,  refused  to  pay  plaintiff 
any  part  of  the  drawback,  amounting  to  the 
sum  of  $4,385.77;  whereupon  an  action  was 
Instituted  to  recover  the  same,  at  the  trial 
of  which  the  defendant  sought  to  show  that 
the  work  done  and  material  furnished  by 
Esson  under  the  contract  amoonted  to  $20.- 
580.57,  on  account  of  which  there  had  been 
paid  the  sum  of  $24,700,— a  part  thereof  hav- 
ing been  paid  after  notice  of  the  assignment. 
—and  that  there  yet  remained  alwut  $7,000 
due  to  stonecutters  and  other  persons  for 
work  done  on  Esson's  contract;  but  the  court, 
having  rejected  the  testimony  so  offered,  di- 
rected the  Jury  to  return  a  verdict  for  plain- 
tiff In  the  full  amount  demanded,  and.  Judg- 
ment having  been  rendered  thereon,  the  de- 
fendant appealed.  In  reversing  the  Judg- 
ment, Mr.  .TusHce  McGrath,  speaking  for  the 
court,  says:  "It  did  not  appear  Just  when 
this  $24,700  was  paid  out  by  defendant,  nor 
did  it  appear  Just  what  portion  of  that  sum. 
if  any  part,  was  paid  after  notice  of  the  as- 
signment. It  was  admitted,  however,  that 
this  sum  had  been  paid  out  by  defendant, 
and.  If  so.  it  left  but  $1,880.57  of  a  balance 
In  defendant's  hands,  under  the  Esson  con- 
tract, lrresi)ective  of  the  qnestion  as  to 
whether  or  not  defendant  was  entitled  to  re- 
tain tliat  sum  until  Esson  should  produce  re- 
leases for  all  claims  due  his  subcontractors 
for  lalior  and  material.  It  appeared  that  de- 
fendant had  required  from  Esson  certificates 
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of  the  correctness  of  the  amounts  paid  out 
by  it  to  tbird  parties  for  labor  and  material, 
and  tlie  court  beld  that  payments  made  under 
such  certlUcates  were  equivalent  to  payments 
to  Esson.  Plaintiff  was  In  no  better  position 
than  If  Esson's  contract  had  been  assigned 
to  him,  and  he  had  brought  suit  thereon,  and 
defendant  was  entitled  to  set  up  In  defense 
any  matter  which  it  might  have  availed  itself 
of  had  suit  been  brought  under  the  contract, 
except,  perhaps,  voluntary  payments  to  Esson 
since  the  notice  of  the  assignment.  The  fact 
that  defendant,  as  a  farther  protection  to  it- 
self, in  making  payments  to  third  parties,  re- 
quU-ed  Esson's  certificate  of  the  correctness 
of  the  amounts,  would  not,  of  Itself,  pre- 
clude defendant  from  offsetting  such 
amounts,  if  it  was  shown  that  such  payments 
became  actually  necessary  In  the  conduct  of 
the  work.  The  very  object  of  this  reserva- 
tion of  15  per  cent,  was  defendant's  protec- 
tion, and  it  was  entitled  to  avail  Itself  of  this 
reserve  to  do  what  was  actually  necessary 
for  the  completion  of  Esson's  contract,  and 
its  own  protection.  Its  lien  upon  that  re- 
serve was  prior  to  that  of  plaintiff.  Plaintiff 
did  not  take  the  assignment  of  the  contract, 
and  had  not  chosen  to  assume  its  control, 
but  had  left  that  with  Bsson.  Defendant 
was  not  bound  to  protect  the  reserve  at  its 
own  expense.  Defendant  should  have  been 
allowed  to  show  when,  and  nnder  what  cir- 
cumstances, the  payments  by  It  were  made, 
and,  80  far  as  they  were  properly  mode.  It 
was  entitled  to  offset  tb«n  against  the 
amoant  of  Esson's  work."  In  James  y.  Rail- 
way Co..  2  Disn.  261,  It  Is  held  that,  if  the 
rabject-matter  of  the  contract  be  left  within 
the  power  and  under  the  control  of  the  as- 
signor, the  risk  of  Its  being  Impaired  or  de- 
stroyed, so  as  to  defeat  the  performance.  Is 
assumed  by  the  assignee,  the  court  saying: 
"The  defense  is,  in  substance,  a  want  of 
ability  on  the  part  of  one  of  the  contracting 
parties  to  comply  with  the  terms  of  the  con- 
tract. If  this  want  of  ability  had  been 
caused  hy  the  defendant,  after  notice  of  the 
assignment,  then  the  assignee  might  justly 
complain  of  such  an  act  as  a  fraud  upon  bis 
rights.  But  how  can  it  be  claimed  that  tbe 
assignment  and  notice  devolved  upon  the  de- 
fendant tbe  duty  of  so  supervising  and  con- 
trolling the  acts  of  the  assignor  that  a  con- 
tinued ability  to  perform  should  exist?  It 
would  be  for  tbe  assignee,  and  not  the  de- 
fendant, to  protect  and  secure  rights  depend- 
ing upon  the  conduct  of  the  assignor."  The 
plaintiff,  as  assignee  of  Yee  Sing  &  Co., 
stands  in  the  place  of  the  assignor,  and  may 
recover  what  the  latter  would  have  recovered 
but  for  the  assignment,  and  no  more.  San- 
ders V.  District  of  Columbia,  20  Ct.  01.  337. 
In  a  note  to  the  ease  of  Bradley  v.  Thompson 
Smith's  Sons  (Mich.)  57  N.  W.  576,  23  L.  K. 
A.  305,  It  is  said:  "The  assignment  of  a 
contract  Is  generally  held  to  be  subject  to 


the  equities,  including  set-off,  growing  out  of 
the  contract  Itself,  regardless  of  when  they 
mature."  See,  also.  Smith  v.  Wall,  12  Colo. 
3ef3,  21  Pac,  42;  Newton  v.  Lee.  68  Hun,  90, 
23  N.  y.  Supp.  536.  The  contract  In  this 
case  was  entire  as  far  as  It  related  to  tbe 
first  payment  to  be  due  thereunder,  an  as- 
signment of  which  could  not  so  sever  the  in- 
stallment as  to  compel  tbe  defendant  to  ap- 
portion a  part  thereof  to  the  labor  performed 
when  the  assignment  was  made,  if  he  sustain- 
ed any  damage  as  the  result  of  the  default  of 
Yee  Slnp  &  Co.  Their  employes  refused 
longer  to  work  for  them,  and  defendant,  not 
being  able  to  secure  other  laborers,  was  com- 
pelled to  take  active  measures  to  prevent  the 
failure  of  his  crop;  end  having  discharged 
the  duty  which  devolved  upon  the  plaintiff. 
If  It  sought  to  recover  under  the  assignment, 
he  should  he  entitled  to  an  offset  against  its 
demand  to  the  extent  of  the  damages  result- 
ing from  the  failure  of  Its  assignors  to  keep 
their  agreement. 

The  court,  at  plaintiff's  request,  gave  the 
following  Instruction:  "I  Instruct  you  that  If 
you  find  from  the  evidence  that  the  first  i)ay- 
ment  to  become  due  under  the  contract  made 
by  defendant  with  Yee  Sing  &  Co.  was  as- 
signed to  the  plaintiff,  and  that  notice  of 
such  assignment  was  given  by  plaintiff  to  de- 
fendant, he  (defendant)  could  make  no  agree- 
ment with  the  said  Yee  Sing  &  Co.,  or  the 
employes  of  said  company,  whereby  any  part 
of  tbe  wages  theretofore  earned  and  due 
from  Yee  Sing  &  Co.  to  their  employes  should 
be  paid  by  defendant."  It  Is  insisted  by 
plaintlfCs  counsel  that  this  Instruction  is  in- 
consistent with  those  given  by  the  court  of 
its  own  motion,  and  invoking  the  rule  an- 
nounced in  Morrison  v.  McAtee,  23  Or.  530, 
32  Pac.  400,  it  is  argued  that  for  this  reason 
the  judgment  should  be  reversed.  In  the 
case  to  which  attention  Is  called  the  instruc- 
tions were  inconsistent  and  contradictory,  bnt 
each  was  predicated  on  the  assumption  that. 
If  the  Jury  found  for  the  plaintiff,  they  might 
adopt  different  methods  of  computing  the 
amount  due  him,  and,  having  so  found.  It  was 
impossible  to  say  which  portion  of  the  charge 
had  been  obeyed,  thereby  necessitating  a  re- 
versal of  the  judgment.  In  the  case  at  bar 
the  Instructions  given  by  the  court  of  Its  own 
motion  correctly  stated  the  law  applicable  to 
the  facts  Involved,  while  that  given  at  plain- 
tiff's request  was  Improper;  but,  as  the  jury 
found  for  the  defendant  under  the  Instruc- 
tions given  upon  the  court's  motion,  It  Is  evi- 
dent that  they  were  not  misled  by  the  Instruc- 
tion last  above  quoted,  and,  this  being  so,  the 
Inconsistent  Instruction  furnishes  no  ground 
for  the  reversal  of  the  judgment.  2  Thomp. 
Trials,  f  2401;  Smitson  v.  Southern  Pac.  R. 
Co.  (Or.)  60  Pac.  907. 

There  are  other  alleged  errors  assigned, 
but,  deeming  them  unimportant,  the  judg- 
ment Is  affirmed. 
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McMANUS  T.  SMITH  et  al. 
(Supreme  Court  of  Oregon.    July  23,  1900.) 

PARTNERSHIP— NEWSPAPER-CHATTEL    MORT- 

QAGE  —  PARTNER'S    IMPLIKD    AUTHORITY 
—DISSOLUTION— RECEIVER-CLAIMS. 

1.  Where  a  partnership  is  formed  to  publish 
a  newspaper,  a  note  and  chattel  mortBUge  cov- 
ering ail  the  property  of  the  firm,  uaue  by  one 
partner  without  special  authority  from  the 
other,  are  void,  such  acts  not  being  within  the 
implied  authority  of  a  partner  in  a  noutrad- 
iug  iiartnership. 

'Z.  Where  one  of  the  members  of  a  firm  about 
to  be  renewed  assumed  all  its  debts,  and  it  ap- 
peared on  the  face  of  a  claim  filed  with  the  re- 
ceiver of  the  partnership  as  renewed  that  the 
claim  accrued  before  the  renewal,  it  was  eri-or 
to  direct  payment  by  the  receiver  as  a  debt  of 
the  firm,  but  it  should  be  paid  out  of  the  share 
of  the  partner  who  had  assumed  it. 

3.  Where  defendant  filed  a  claim  with  the  re- 
ceiver of  a  partnership,  on  a  note  made  by  one 
of  the  partners,  with  the  collateral  security  of 
the  deposit  of  a  note  made  by  the  other  part- 
ner, and  an  arrangement  that  the  net  profits 
of  the  firm  should  be  paid  to  defendant  month- 
ly, and  the  receivership  proceedings  prevented 
such  payment,  but  there  was  money  on  hand 
to  pay  all  claims  against  the  firm  and  the  part- 
ners, it  was  proper  to  order  payment  of  the 
claim  as  one  of  the  debts  of  the  partnership. 

Appeal  from  circuit  court,  Umatilla  coun- 
ty;   S.  A.  Lowell,  Judge. 

Action  by  J.  P.  McManus  against  D.  G. 
Smith  and  others.  From  a  decree  in  favor 
of  plaintiff,  defendants  Smith  and  Miller  ap- 
peal.   Modified. 

This  is  a  suit  to  dissolve  a  partnership, 
to  set  aside  a  chattel  mortgage  of  the  part- 
nership property,  and  for  an  accounting. 
The  transcript  shows:  That  on  January  9. 
1899,  the  plaintiff,  J.  P,  McManus,  In  con- 
sideration of  $400  in  money  and  a  promis- 
sory note  for  $500  executed  by  the  defend- 
ant D.  6.  Smith,  sold  and  delivered  to  the 
latter  an  undivided  one-half  Interest  In  a 
newspaper  published  in  Pendleton,  Or., 
known  as  the  Pendleton  Republican,  includ- 
ing the  machinery,  presses,  type,  and  mate- 
rial belonging  thereto,  whereupon  a  partner- 
ship was  entered  into  between  the  parties, 
under  the  name  of  the  Republican  Company, 
for  the  publication  of  said  newspaper,  and 
it  was  stipulated  that  neither  party  should 
mortgage  his  interest  in  said  property  with- 
out the  consent  of  the  other;  that  McManus 
would  pay  the  outstanding  debts,  and  on  the 
1st  of  each  month  the  net  profits  accruing 
from  the  business  should  be  divided  equally, 
and  if  McManus  should,  during  any  month, 
draw  out  more  than  bis  share  of  such  prof- 
its, the  excess  should  be  credited  upon 
Smith's  note.  McManus,  at  the  time  the 
partnership  was  formed,  was  Indebted  to 
several  persons,  and,  to  obtain  the  money 
with  which  to  pay  them,  he  and  Smith  bor- 
rowed from  Mary  A.  Murphy  $600,  giving  a 
note  therefor,  payable  in  two  years,  with 
interest  at  5  per  cent  per  annum,  and  as- 
signed to  her,  as  collateral  security,  Smith's 
$500  note.  That  on  February  21,  1899, 
Smith  gave  the  defendant  Clarence  Miller 
his  promissory  note  for  $1,700,  payable  one 


day  thereafter,  and  gave  him  a  chattel  mort- 
gage on  all  said  partnership  property  as 
security  therefor,  wblch  mortgage  was  filed 
In  the  office  of  the  county  cleric  of  Umatilla 
county  on  the  day  It  was  executed.  Three 
days  thereafter  McManus,  having  discovered 
that  said  mortgage  bad  been  given  and  filed. 
Instituted  this  suit,  alleging  that  Smith  con- 
spired with  Miller,  to  whom  he  is  related, 
to  so  manage  the  partnership  business  as  to 
depreciate  the  value  of  the  property  thereof 
and  to  defraud  plaintiff  and  the  partnership 
creditors,  and  that  said  note  and  mortgage 
were  without  consideration,  and  accepted, 
with  knowledge  of  said  partnership  agree- 
ment, by  Miller,  who  threatens  to  foreclose 
bis  pretended  security.  McManus  having 
been  the  editor  of  the  Pendleton  Republican, 
the  court  appointed  him,  upon  the  filing  of 
the  complaint,  receiver  of  the  partnership 
property,  which  enaDled  him  to  continue  the 
publication  or  said  newsjmper.  The  defend- 
ants Smith  and  Miller  filed  separate  an- 
swers, denying  the  material  allegations  of 
the  complaint,  and  averring  that  said  note 
and  mortgage  were  executed  as  evidences  of 
Indebtedness,  upon  which  Miller  paid  the 
Republican  Company  the  sum  of  $1,700;  and 
the  promissory  note  being  due,  and  no  pay- 
ment having  been  made  on  account  thereof. 
Miller  prayed  that  said  mortgage  be  fore- 
closed. Mary  A.  Murphy,  having  been  per- 
mitted to  become  a  party  defendant  filed  an 
answer  denying  the  material  allegations  of 
the  complaint,  and  averring  that  on  January 
9,  1809,  McManus  and  Smith  were  partners 
and  insolvent  and  on  that  day,  a  suit  hav- 
ing been  brought  against  them,  a  receiver 
was  appointed,  who  took  possession  of  all 
their  property;  that,  to  secure  the  discharge 
of  such  receiver  and  to  pay  their  debts,  she 
loaned  them  the  sum  of  $600,  under  an  agree- 
ment that  they  would  not  mortgage  said 
property,  and  that  the  net  proceeds  arising 
from  publishing  said  paper  should  be  paid 
to  her  monthly.  In  pursuance  of  which  agree- 
ment other  and  further  articles  of  partner- 
ship were  subscribed  by  McManus  and 
Smith;  and. that  the  mortgage  executed  by 
the  latter  was  without  consideration,  and 
executed  for  the  purpose  of  defrauding  the 
creditors  of  the  Republican  Company.  Re- 
plies having  put  In  issue  the  allegations  of 
new  matter  In  the  answers,  a  trial  was  had. 
resulting  In  a  decree  as  prayed  for,  and 
Smith  and  Miller  appeal. 

A.  D.  StlUmnn.  for  appellants.  C.  H.  Car- 
ter, for  respondent 

MOORE,  J.  (after  stating  the  facts).  It  Is 
alleged  in  the  complaint  that  Smith  and 
Miller  are  related,  but  that  the  degree  of 
consanguinity  was  unknown  to  the  plaintiff; 
and  this  averment  Is  not  denied  In  their 
answers.  It  being  generally  understood  that 
tlicy  are  half-brothers.  Testimony  was  In- 
troduced at  the  trial  tending  to  show  that 
on  January  9,   1899,   McManus  and   Smith 
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owed  MiUer  $00,  which  they  paid  him  that 
day  fi-oni  the  loan  secured  from  Mary  A. 
Murphy,  aud,  having  received  that  sum,  it 
was  all  the  money  that  he  then  possessed. 
It  Miller  loaned  Kmith  any  money,  no  part 
of  It  was  used  to  pay  the  Arm  debts;  for, 
after  e.\.ecutiug  the  chattel  mortgage.  Smith 
immediately  left  Pendleton,  aud  two  days 
tliereafter  wrote  Miller  the  following  letter: 
••Spokane,  Wash.,  Feby.  23,  'iW.  Dear  Clar- 
ence: I  got  here  at  Ave  minutes  past 
twelve  Thursday  night.  1  met  with  quite 
&  loss  with  tjiat  money  we  got  from  you.  I 
think  I  will  come  home  Sunday  or  Monday. 
How  is  everything  at  Pendleton'/  There 
were  snow  and  Ice  on  the  ground  when  I 
got  here,  and  it  began  to  snow  yesterday 
about  5  p.  m.,  and  is  still  snowing  hard  at 
11  o'clock  to^ay.  I  like  Spokane  very  well, 
but  I  have  little  faith  now  in  mining,  al- 
though there  is  no  doubt  some  are  making 
good  money  of  it.  Yours,  truly,  D.  G.  Smith. 
Write  me,  gen.  delivery,  Spokane,  Wash." 
Charles  A.  Maskrey,  plaintiff's  witness,  testi- 
fied. In  substance,  that  about  two  weeks 
prior  to  the  trial,  in  the  absence  of  Miller, 
he  had  a  conversation  with  Smith,  who  said 
that  the  proceedings  adopted  were  not  the 
result  of  his  Judgment,  but  they  had  been 
pursued,  on  the  advice  of  his  attorneys,  to 
secure  the  money  which  he  had  paid.  The 
plaintiff  and  Mary  A.  Murphy  having  intro- 
duced their  testimony  and  rested.  Miller's 
counsel  moved  the  court  for  a  decree  of  non- 
suit, so  far  as  his  answer  sought  a  tore- 
closure  of  the  chattel  mortgage;  neither 
Smith  nor  Miller  having  been  called  as  wit- 
nesses, though  present  at  the  trial.  It  is 
contmded  by  appellants'  counsel  that,  the 
complaint  having  been  predicated  upon  the 
ground  of  fraud,  the  burden  was  upon  the 
plaintiff  to  prove  such  averments;  but  not 
having  offered  any  testimony  tending  to 
show  that  the  note  and  mortgage,  copies  of 
which  were  introduced  in  evidence,  were  ex- 
ecuted without  consideration,  the  defendants 
Smith  and  Miller  were  not  required  to  In- 
troduce any  testimony,  the  presumption  that 
a  promissory  note  was  given  for  a  sufRcIent 
consideration  (Hill's  Ann.  Laws  Or.  {  776, 
subd.  21)  supplying  the  necessary  proof. 
Plaintiff's  counsel  insist,  however,  that  the 
publication  of  a  newspaper,  the  business  in 
which  the  firm  was  engaged,  being  a  non- 
trading  partnership,  neither  partner  had  Im- 
plied authority  to  execute  In  the  name  of 
the  firm  a  promissory  note  or  mortgage,  and 
that,  the  defendant  Miller  having  dealt  with 
Smith  in  matters  outside  the  scope  of  the 
usual  partnership  business,  the  burden  was 
upon  them.  In  order  to  render  the  firm  lia- 
ble, to  show  that  Smith  possessed  special 
authority  to  execute  In  the  name  of  the  firm 
the  note  and  mortgage  In  question,  but  not 
having  done  so,  and  a  copy  of  the  partner- 
ship agreement  having  been  Introduced  In 
evidence,  showing  that  neither  partner  with- 
out the  other's  consent  could  mortgage  his 
Interest  In  the  firm  property,  the  said  note 


and  mortgage  should  be  canceled.  The  gen- 
eral rule  Is  that  each  partner  has  implied 
authority  to  oiud  all  the  partners  by  his  con- 
tracts entered  into  In  the  firm  name  with 
third  persons  who  have  no  knowledge  of 
any  limitation  of  his  apparent  power,  when 
such  agreements  relate  to  the  performance 
of  the  business  in  which  the  firm  is  en- 
gaged. 17  Am.  &  Eng.  Enc.  Law,  987. 
When,  however,  a  third  person  enters  into 
a  contract  with  a  partner  in  the  firm  name, 
relating  to  a  subject-matter  outside  of  and 
beyond  the  scope  of  the  firm's  usual  busi- 
ness, before  such  party  can  charge  the  firm 
he  must  show  that  the  partner  who  assumed 
to  act  for  all  the  partners  possessed  special 
authority  so  to  consummate  the  agreement 
relied  upon.  T.  Pars.  Partn.  (4th  Ed.)  {  85. 
A  partner  In  a  firm  conducting  a  general 
commercial  business  has  implied  authority 
to  enter  Into  any  contract  in  the  name  of 
the  firm  that  usually  pertains  to  the  trans- 
actions in  which  such  firm  is  engaged,  and 
as  a  result  of  this  principle  he  may  sell  the 
partnership  property,  incur  debts,  borrow 
money,  and  execute  promissory  notes  on  ac- 
count of  the  partnership.  But  a  partner 
In  a  nontradlng  firm  does  not  possess  such 
general  power,  and  has  no  authortty,  as  a 
general  rule,  to  contract  debts  or  issue  com- 
mercial paper;  and  a  third  party  who  has 
entered  Into  such  a  contract,  in  order  to 
hold  the  firm  liable  therefor,  must  affirma- 
tively show  that  the  partner  who  acts  for 
the  firm  possessed  the  power  which  he  as- 
sumed. 17  Am.  &  Eng.  Enc.  Law,  993.  In 
Pooley  V.  Whltmore,  10  Helsk.  629,  It  was 
held  that  a  firm  engaged  In  the  publication 
of  a  newspaper  at  Memphis,  Tenn.,  was  a 
nontradlng  partnership,  and  not  liable  to  a 
bona  fide  bolder  for  value  and  before  matu- 
rity of  a  promissory  note  made  by  one  of 
the  parties  for  his  own  benefit,  who  Indorsed 
the  firm  name  thereon  for  his  accomoda- 
tion. In  Bays  v.  Conner  (Ind.  Sup.)  6  N.  E. 
18,  a  promissory  note  having  been  given  by 
a  partner  In  the  name  df  the  Central  Print- 
ing Company,  a  firm  of  which  he  was  a 
member,  and  it  having  appeared  that  said 
company  was  in  no  sense  a  trading  or  com- 
mercial partnership,  it  was  held  that  one 
partner  cannot  In  the  absence  of  express 
authority,  bind  the  firm  or  his  co-partner 
by  a  note  executed  by  him  in  the  firm  name. 
In  a  transaction  wholly  outside  the  appar- 
ent and  actual  scope  of  the  partnership 
business,  although  It  may  appear  that  the 
consideration  for  the  note  was  applied  to 
the  payment  of  a  firm  debt.  The  publica- 
tion of  the  Pendleton  Republican  did  not 
make  the  firm  engaged  therein  a  trading  or 
commercial  partnership,  and,  this  being  so, 
before  Miller  could  establish  the  liability  of 
the  Republican  Company  the  burden  was  up- 
on him  to  show  that  Smith  possessed  au- 
thority to  execute  the  note  given  to  him. 
He  was  present  at  the  trial,  and  might  have 
made  this  proof  If  In  his  power,  but  he  neg- 
lected the  opportunity;  and,  having  done  so. 
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no  error  was  committed  In  decreeing  a  can- 
cellation of  tbe  note  and  mortgage,  for  If 
tbe  note  was  executed  without  authority, 
and  falls  on  that  account,  the  mortgage^ 
which  la  but  an  Incident  of  tbe  note,  must 
fail  also. 

The  court  on  March  13,  1899,  appointed 
Lot  Llvermore  Joint  receiver,  who  took  pos- 
session of  the  partnership  property,  collected 
from  various  sources  the  sum  of  $884.7T, 
and  paid  out  on  account  of  expenses  $821.62; 
and  having  sold  the  newspaper,  machinery, 
presses,  type,  etc.,  realizing  therefrom  the 
sum  of  $960,  he  reported  that  he  had  on 
band  for  distribution  the  sum  of  $953.25, 
against  which  the  following  claims  had  been 
presented,  to  wit:  Pendleton  Republican, 
printing  notice  to  creditors,  $5;  E^d  Switzler, 
rent,  $100;  H.  N.  Richmond  Paper  Company, 
$42.70;  J.  P.  McManuB,  services  as  editor, 
$200;  First  National  Bank,  note  and  interest, 
$159.18;  Charles  A.  Maskrey,  services,  $38; 
California  Ink  Company,  $17.15;  Herald  En- 
graving Company,  $6.90,— cmd  that  be  was 
entitled  to  tbe  sum  of  $131,  compensation  as 
receiver.  Objections  having  been  made  to 
various  Items  in  said  report,  the  court  dis- 
allowed tbe  sum  of  $124.40  paid  to  McManus, 
included  in  the  account  of  expenses,  refused 
to  allow  any  sum  for  publishing  the  notice 
to  creditors,  cut  down  Swltzler's  bill  for  rent 
to  $45,  and  McManus'  bill  as  editor  to  $152, 
and  approved  the  report  in  all  otber  respects, 
directing  Llvermore  to  pay  the  respective 
claimants  the  several  sums  so  found  to  be  das 
them.  The  court  also  having  found  that  Mo- 
Manus  on  January  10,  1890,  paid  Mary  A. 
Murphy  the  sum  of  $325,  and  that  there  was 
due  on  her  note  for  $600  the  sum  of  $280.- 
80,  directed  the  receiver  to  pay  the  same  to 
her;  thus  leaving  $201.92  in  the  hands  of 
the  receiver,  who  was  ordered  to  pay  the 
costs  of  the  suit,  exclusive  of  the  compensa- 
tion of  the  receivers,  paying  the  remainder 
equally  to  the  plaintiff,  J.  P.  McManus,  and 
to  the  defendant  D.  Q.  Smith.  It  is  con- 
tended that  the  court  erred  in  the  allowance 
of  many  of  these  claims.  The  California  Ink 
Company  on  December  2,  1898,  wrote  the 
following  letter  to  the  Republican  Company: 
"We  Inclose  herewith  statement  of  your  ac- 
count As  this  account  is  some  five  months 
past  due,  we  have  to-day  drawn  on  you  at 
three  days  for  the  amount  of  the  account, 
$17.1S,  and  must  ask  yon  to  honor  tbe  draft" 
This  letter  has  Indorsed  thereon  a  statement 
that:  "The  above  claim  is  correct,  and  re- 
mains unpaid.  California  Ink  Co.,  per  H.  O. 
Angell.  June  10.  1899.  Subscribed  and 
sworn  to  before  me  this  10th  day  of  June, 
1899.  Lot  Llvermore,  Notary  Public  for  Ore- 
gon." Tbe  partnership  dissolved  by  the  de- 
cree herein  was  not  formed  until  January  9. 
1800,  and,  McManus  having  agreed  to  pay 
all  outstanding  debts,  it  is  evident  that  he, 
and  not  the  firm,  is  chargeable  with  this 
Item. 

We  have  carefully  examined  all  the  other 
Items  to  which  objection  was  made,  and  find 
them  correct,  but  the  dalm  of  Mary  A.  Mnr- 


pby  requires  consideration.  It  will  beremens- 
bered  that  she  held  McManns'  note  for  $600^ 
payable  in  two  years  from  January  9,  1888, 
upon'  which  he  paid  the  sum  of  $326,  and  that 
she  also  held,  as  collateral  security  therefoE, 
Smith's  note  given  to  McManus  for  $500,  evi- 
dencing a  part  of  the  canslderatioB  of  bis 
purchase,  which  was  payable  on  or  before 
two  yean  from  that  date.  Tbe  testimony 
shows  that,  notwithstanding  these  notes  were 
not  due,  it  was  mutually  agreed  by  all  tbe 
parties  that  Mary  A.  Murphy  should  be  paid 
monthly  the  net  proceeds  derived  from  the 
publication  of  tbe  Pendleton  Republican. 
Tbe  sale  of  the  newspaper  defeats  the  per- 
formance  of  this  agreement,  and,  as  the  mon- 
ey on  band  Is  sufficient  to  meet  the  payment 
of  all  claims  agahist  the  firm  and  the  part- 
ners thereof,  no  error  was  committed  in  di- 
recting the  receiver  to  carry  out  the  agree- 
ment of  the  parties.  The  amount  so  reported 
on  hand  will  be  increased  by  the  said  $5  for 
printing  notice  to  creditors,  and  by  the  claim 
of  the  California  Ink  Company  for  $17.15  be- 
ing taken  from  tbe  list  of  claims  and  added  to 
the  assets,  maldng  tbe  sum  of  $241.22  to  be 
dlstrlbnted  in  tbe  manner  specified  In  tbe  de- 
cree; bnt,  before  paying  McManns  tbe  sum 
so  due  him,  the  receiver  is  directed  to  pay 
therefrom  the  stun  of  $17.15  to  the  California 
Ink  Company.  Tbe  decree  will  therefore  be 
modified  as  herein  Indicated. 

(W  Or.  «») 
'  SWANK  et  al.  v.  SWANK:. 
(Sniweme  Ooait  of  Oregon.    July  23,  1900.) 

.DBBD8  —  DBLIVBRT— AOENCT— TNSTRDC3TI0NS 

>^}IUkMT0R'8  CAPACITY— APPEAL,— FIND- 
;  INGS— CONSIDERATION. 

1.  The  giving  of  a  deed  tqr  the  grantor,  after 
signature  and  acknowledgment,  to  one  employ- 
ed by  the  grantee  to  prepare  it  and  take  the  ac- 
knowledgment, without  Bugi^stion  or  direction 
by  any  party  thereto  regarding  its  cnstody  or 
disposition,  constituted  a  sufficient  delivery 
thereof,  though  not  given  to  the  grantee  till 
after  the  grantor's  death,  since  such  employ- 
ment by  the  grantee  constituted  the  person  em- 
ployed bis  agent,  and  delivery  to  such  agent 
was  delivery  to  tbe  principal. 

2.  Evidence  that  a  grantor's  physician  on  the 
day  a  deed  was  executed  considered  his  mind 
remarkably  clear  for  one  who  had  suffered  ■» 
long,  and  a  clergyman  who  visited  and  talked 
with  him  frequently  prior  to  snch  execution  and 
until  his  death  thought  him  always  perfectly 
rational,  and  that  such  grantor's  wife  signed 
the  deed  at  his  request  while  she  was  feeling 
as  well  as  usual,  in  order  to  atop  his  worrying, 
shows  mental  capacity  and  knowledge  of  the 
transaction  in  band,  rendering  such  parties 
competent  to  execute  the  deed,  though  for  over 
two  months  prior  to  its  execution  such  grantor 
had  suffered  much  pain,  to  relieve  which  mor- 
phine had  been  frequently  administered,  and 
his  wife  WHS  mach  exhaasted  by  watching  and 
nursing  him. 

8.  Where  neither  tbe  oom^alnt  nor  tbe  an- 
swer alleged  an  intention  of  the  parties  that 
a  deed  and  bill  of  sale  sought  to  be  set  aside 
and  canceled  should  be  considered  as  mortgages 
securing  certain  payments,  but  the  complaint 
was  predicated  on  assumptions  of  mental  inca- 
pacity to  execute  and  failure  to  deliver  the 
deed,  findings  against  which  were  supported 
by  the  evidence,  a  claim  that  snch  intention 
'existed  will  not  be  considered  on  appeal. 


Digitized  by 


v^oogle 


VC.) 


SWANK  V.  SWAXK. 


iti 


Appeal  from  circuit  court,'  Linn  county; 
H.  H.  Hewitt,  Judge. 

Suit  by  Mary  bl.  Swank,  Individually  and 
as  admiulstratrlx  of  J.  R.  Swank,  deceased, 
and  others,  against  PliilUp  Swank.  From  a 
Judgment  in  faror  of  defendant,  plaintiffs 
api>«al.    Affirmed. 

Xliis  is  a  suit  to  remove  an  alleged  cloud 
from  the  title  to  real  property,  to  set  aside 
a  deed  thereto,  and  to  cauoel  a  bill  of  sale 
of  personal  pi-operty.  The  facts  are  that  on 
November  2l,  1897,  Jay  R.  Swank  was  accl- 
dently  wounded  by  a  gunshot,  and  on  Feb- 
ruary 3,  1S98,  having  been  informed  by  his 
physician  tliat  he  would  probably  not  sur- 
vive the  Injury,  and  advised  that  if  he  had 
«ny  business  that  needed  settlement  he  ought 
to  give  It  attentlou,  he  on  the  next  day 
signed  a  bill  of  sale,  and,  with  his  wife,  the 
plaintiff  Mary  E.  Swank,  signed,  sealed,  and 
acknowledged  a  deed  purporting  to  transfer 
and  convey  to  his  father,  the  defendant, 
Phillip  Swank,  all  the  real  and  personal 
property  of  which  he  was  seised  or  pos- 
sessed. Jay  R.  Swank  having  died  intes- 
tate February  8,  1808,  his  widow  was  ap- 
I>ointed  administratrix  of  his  estate;  and, 
having  duly  qualified  and  entered  upon  the 
discharge  of  her  trust,  the  following  claims 
against  said  estate  were  presented  to  and 
allowed  by  her,  to  wit:  Dr.  J.  P.  Wallace, 
$137;  W.  E.  Chandler.  $465;  Dr.  J.  A.  Lam- 
berson,  $533;  Mayer  Bros.,  $11. 50;  Hiram 
Baker,  $37.53;  Dalglelsh  &  Everett,  $35.00; 
and  A.  Tenney,  $105.  The  administratrix, 
having  no  means  of  paying  any  part  of  these 
claims,  obtained  from  the  county  court  of 
Linn  county  an  order  in  pursuance  of  which 
she.  Individually  and  as  administratrix  of 
the  estate  and  guardian  ad  litem  of  the 
minor  heirs,  Instituted  this  suit,  alleging.  In 
substance,  that  Jay  R.  Swank  died  seised 
and  possesseu  of  said  real  and  personal  prop- 
erty, which  Is  of  the  probable  value  of 
$4,000;  that  at  the  time  of  his  death  he  was 
indebted  in  about  the  sum  of  $6,500,  and 
that  the  funeral  expenses  and  costs  of  ad- 
ministration had  not  been  paid;  that  at  and 
prior  to  the  time  said  deed  and  bill  of  sale 
were  signed  her  husband  was  sick,  and  she 
was  exhausted  from  sitting  op  with  and 
nursing  him,  in  consequence  of  which  they 
were  weak  In  body  and  mind;  that  defend- 
ant, without  any  consideration  therefor,  pre- 
vailed on  Jay  R.  Swank  to  sign  a  bill  of  sale, 
and  induced  him  and  plaintiff  to  sign,  seal, 
and  acknowledge  a  deea  purporting  to  trans- 
fer and  convey  to  him  all  the  real  and  per- 
sonal property  of  which  her  husband  was 
seised  or  possessed ;  that  said  pretended  deed 
and  bill  of  sale  were  never  delivered,  but 
were  left  in  the  possession  of  one  S.  M.  Gar- 
land, of  Lebanon,  Or.,  who  retained  them 
nntll  after  Jay  R.  Swank's  death,  when  the 
defendant  got  possession  of  them,  and  with- 
out authority  caused  the  deed  to  be  record- 
ed; that  the  pretense  upon  which  the  signa- 
tures to  said  deed  and  bill  of  sale  were  so 
procured  was  that  In  case  of  Jay  R.  Swank's 


death,  dnd  not  until  then,  said  Instruments 
were  to  be  delivered  to  the  defendant,  who 
would  thereupon  claim  title  thereunder  and 
take  possession  of  the  property,  pay  the 
debts  of  hie  said  son,  and  distribute  the  pro- 
ceeds of  his  estate  according  to  the  law  of 
descent;  that  since  the  death  of  Jay  R. 
Swank  defendant  has  secured  the  posses- 
sion of  1,400  bushels  of  wheat,  the  property 
of  said  estate,  of  the  value  of  $1,000,  and 
threatens  to  take  possession  of  all  other 
proijerty  belonging  thereto  and  to  retain  the 
same  as  his  own,  refusing  to  pay  the  debts 
of  his  said  son  or  to  make  any  other  dispo- 
sition of  the  property  of  his  estate  for  the 
benefit  thereof,  claiming  title  to  the  said 
real  estate  under  said  deed,  which  claim  is 
a  cloud  upon  plaintiff's  title  thereto.  The  de- 
fendant denies  the  material  allegations  of 
the  complaint,  and  avers  in  substance  that 
said  deed  and  bill  of  sale  were  executed  In 
payment  of  the  sum  of  $100  which  his  son 
owed  him,  and  In  consideration  of  his  agree- 
ment to  pay  tue  sum  of  $3,196  to  Jacob  Keea, 
evidenced  by  a  promissory  note  executed  by 
Jay  R.  Swank  as  principal  and  himself  as 
surety,  and  also  to  pay  P.  Kester  and  the 
board  of  school-land  commissioners  the  sums 
of  $324  and  $2,240  due  each,  respectively, 
from  his  said  son;  that  the  value  of  the 
property  so  transferred  and  conveyed  does 
not  exceed  the  sum  of  $4,776,  while  the 
amount  assumed  and  agreed  to  be  paid 
therefor  is  $5,860;  that  defendant,  upon  the 
execution  of  said  conveyance  and  bill  of  sale, 
took  Immediate  possession  of  the  property, 
and  In  pursuance  oi  his  agreement  has  paid 
Jacob  Kees  on  account  of  said  note  the 
amount  demanded,  and  has  also  paid  the  in- 
terest on  the  other  debts,  the  payment  of 
which  he  had  assumed.  The  allegations  of 
new  matter  In  the  answer  having  been  de- 
nied In  the  reply,  a  trial  was  had,  result- 
ing in  a  decree  dismissing  the  suit,  and  plain- 
tiffs appeal. 

H.  C.  Watson,  for  appellants.  J.  K.  Weath- 
erford,  for  respondent. 

MOORE,  J.  (after  stating  the  facts).  It  is 
contended  by  plaintiffs'  counsel  that  the  tes- 
timony shows  that  it  was  the  intention  of 
the  parties  that  the  deed  and  bill  of  sale 
should  not  be  delivered  except  in  case  of 
Jay  R.  Swank's  death,  thus  evidencing  his 
purpose  to  retain  control  of  the  deed,  but 
that  the  defendant,  without  any  authority 
therefor,  secured  Its  possession  and  caused 
it  to  be  recorded,  thereby  casting  a  cloud 
upon  the  title  to  the  premises,  and  hence 
the  court  erred  in  dismissing  this  suit  The 
delivery  of  a  deed  is  a  prerequisite  to  Its 
validity,  and,  while  no  particular  formali- 
ties are  essential  to  constitute  such  delivery, 
it  is  necessary  that  the  grantor  should  ex- 
pressly or  Impliedly  consent  that  the  deed 
should  Irrevocably  pass  from  his  control. 
Fain  V.  Smith.  14  Or.  82,  12  Pac.  Z05;  Shir- 
ley T.  Burch,  10  Or.  83,  18  Pac.  331;  Allen 
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V.  Ayer,  26  Or.  588,  39  Pac.  1;  Hoffmlre  v. 
Martin,  29  Or.  210,  45  Pac.  734;  Payne  v. 
Hallgarth,  33  Or.  430,  54  Pac.  lo^.  A  prop- 
erly executed  deed,  when  found  to  be  In  the 
possession  of  the  grantee,  creates  a  disputa- 
ble presumption  that  it  was  delivered  to  him, 
and  the  grantor  or  his  privies  who  contro- 
vert such  presumption  assume  the  burden  of 
showing  that  it  was  not  delivered.  1  Devi. 
Deeds,  i  294;  Flint  v.  Phlpps,  16  Or.  437,  19 
Pac.  543. 

The  testimony  shows  that  S.  M.  Garland, 
at  defendant's  request,  went  to  the  house  in 
which  Jay  B.  Swank  was  staying  and  took 
his  acknowledgment  and  that  of  bis  wife  to 
the  deed,  which  he  took  to  his  office  and  im- 
pressed his  notarial  seal  thereon.  Garland, 
having  been  called  as  a  witness  for  plain- 
tiffs, testified  In  his  cross-examination  in  re- 
lation to  the  deed  and  bill  of  sale  as  follows: 
"Q.  You  say  you  took  the  papers  and  laid 
them  away,  did  you?  A.  Yes,  sir.  Q.  At 
Jay's  suggestion?  A.  No  sir.  Nobody  sug- 
gested it  Q.  Where  did  you  put  tliem?  A. 
I  put  them  in  my  office,  in  the  place  where  I 
generally  kept  deeds.  Q.  You  took  the  pa- 
pers over  to  your  ol&ce  for  the  purpose  of 
putting  your  seal  on  them,  now,  didn't  you? 
A.  I  took  them  for  the  purpose  of  keeping 
them  safe  in  case  Jay  wished  to  recall  them. 
Q.  Did  Jay  direct  you  to  do  that?  A.  No, 
sir."  On  further  cross-examination  the  wit- 
ness, in  answer  to  the  question,  "Did  some 
one  request  you  to  hold  these  papers,  and, 
if  so,  who?"  said,  "I  don't  remember,  but  it 
seems  to  me  something  was  said  about  that 
by  Mr.  Perry,  but  I  won't  be  sure."  The 
person  to  whom  the  witness  referred  is  the 
plaintiffs  brother,  who  is  undoubtedly  in- 
terested in  her  welfare;  but,  not  being  a 
party  to  the  deed,  any  suggestions  or  direc- 
tions by  him  to  Garland  respecting  the  in- 
struments which  the  latter  bad  In  his  posses- 
sion were  unavailing.  While  the  testimony 
shows  that  Garland  did  not  give  the  deed  to 
the  defendant  until  after  Jay  R.  Swank's 
death,  we  think  the  instrument  was  deliv- 
ered at  tlie  time  it  was  signed,  sealed,  and 
acknowledged,  aod  that  Garland  took  the 
deed  to  his  office  to  attach  his  seal  thereto, 
and  not  to  hold  It  subject  to  the  will  of  the 
grantors;  for,  having  been  engaged  by  the 
defendant  to  prepare  the  deed  and  to  take  the 
grantor's  acknowledgement,  he  was  the  de- 
fendant's agent,  so  that  a  delivery  to  him 
was  in  effect  a  delivery  to  his  principal. 

It  is  contended  that  the  court  erred  in 
finding,  in  effect,  that  Jay  R.  Swank  and  his 
wife  possessed  sufficient  mental  capacity  to 
execute  the  deed  in  question.  The  testimony 
shows  that  he  suffered  much  pain  from  the 
effects  of  his  wound,  and  to  relieve  his  dis- 
tress his  physician  frequently  administered 
morphine,  but  we  do  not  think  the  pain  he 
endured  or  the  remedy  resorted  to  for  its 
alleviation  affected  bis  mind  to  such  an  ex- 
tent as  to  incapacitate  him  from  entering  Into 
a  contract;  for  his  physician.  Dr.  J.  A.  Lam- 
berson,  admits  that  he  told  a  person  on  the 


day  the  deed  was  executed  that  Jay  R. 
Swank's  mind  was  remarkably  clear  for  one 
who  had  been  sick  so  long,  and  H.  B.  Ell- 
worthy,  pastor  of  the  Methodist  Episcopal 
Church  at  Ijebanon,  Or.,  who  frequently  visit- 
ed and^  conversed  with  him  for  a  week  or  10 
days  prior  to  his  death,  testified  that  he  al- 
ways thought  him  perfectly  rational.  Mrs. 
Swank  was  undoubtedly  very  much  exhaust- 
ed by  her  nightly  vigil  at  her  husband's  bed- 
side, and  by  her  daily  care  in  nursing  him 
and  ministering  to  his  comfort,  but  that  she 
did  not  have  sufficient  mental  capacity  to 
execute  the  deed  is  not  borne  out  by  the  tes- 
timony; for  In  answer  to  the  question,  "What 
was  your  condition  a  week  or  so  before  your 
husband's  death?"  she  said,  "I  was  as  well  as 
common,— as  well  as  ever  I  am."  In  explain- 
ing how  she  came  to  sign  the  deed,  she  testi- 
fied: "My  husband  asked  me  if  I  would  not 
sign  the  papers,  and  I  said  'Yes,  Jay;  I  will 
do  anything  to  stop  worrying  you;'  and  I 
signed  because  I  tiiought  he  might  stop  fret- 
ting." It  has  been  repeatedly  held  in  this 
state  that  neither  old  age,  sickness,  debility 
of  body,  nor  extreme  distress  incapacitates  a 
party  from  disposing  of  his  property,  If  he 
has  possession  of  his  mental  faculties  and 
understands  the  business  in  which  be  Is  en- 
gaged. Clark's  Heirs  v.  Ellis,  9  Or.  128; 
Chrisman  v.  Chrisman.  16  Or.  127,  18  Pac. 
6;  Luper  v.  Werts,  19  Or.  122,  23  Pac.  830; 
Frankc  v.  Shipley,  22  Or.  104,  20  Pac.  268; 
In  re  Cllne's  Will,  24  Or.  175,  33  Pat  542; 
Carnagie  v.  Diven,  31  Or.  366,  49  Pac.  831. 
Under  the  rule  thus  setUed,  we  think  the 
testimony  shows  that  Jay  R.  Swank  and  his 
wife  were  fully  competent  to  execute  the 
deed,  and  knew  the  nature  and  effect  of  the 
business  in  which  they  were  engaged. 

It  is  contended  by  plaintiff's  counsel  that 
the  answer  in  effect  avers,  and  that  the  evi- 
dence shows,  that  the  deed  and  the  bill  of  sale 
were  executed  to  secure  the  defendant  on  ac- 
count of  his  liability  as  surety  for  Jay  Swank 
on  the  Kees  note,  and  that,  construing  the 
deed  most  favorably  in  the  defendant's  in- 
terest, the  property  described  therein  should 
be  impressed  with  a  lien  to  secure  the  pay- 
ments he  has  made,  and  that  the  court  erred 
in  holding,  in  effect,  that  the  deed  and  bill 
of  sale  were  absolute.  It  Is  not  alleged  in 
the  complaint,  and  we  fall  to  find  in  the  an- 
swer any  averment,  that  the  parties  Intend- 
ed that  the  deed  and  bill  of  sale  should  be 
considered  as  mortgages  to  secure  the  pay- 
ment of  any  sum  whatever.  The  complaint 
Is  predicated  upon  the  assumption  that  Jay 
R.  Swank  and  his  wife  were  mentally  in- 
capacitated to  execute  a  valid  contract,  and 
that  the  deed  was  never  delivered.  The  trial 
court  found  against  the  plaintiffs  on  both 
these  grounds,  which  we  think  was  fully 
warranted  by  the  testimony;  and,  the  an- 
swer not  having  alleged  that  the  deed  or  bill 
of  sale  was  Intended  as  a  mortgage,  it  is 
now  too  late  to  claim  that  such  was  the  in- 
tention of  the  parties,  and  the  decree  is  af- 
firmed. 
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WHESILER  T.  LACE  et  al. 

(Supreme  Court  of  Oregon.    July  23,  1900.) 

PARTNERSHIP— WHAT  CONSTITUTBS— EQUITY- 
JURISDICTION  —  INSOLVENT  DEFENDANTS  — 
PARTIES- AMENDMENT   IN   LOWER  COURT. 

1.  Where  defendant  agreed  with  plaintiff  to 
divide  commissions  witli  him  in  case  plaintiff 
should  furnish  any  customers  to  whom  defend- 
ant might  sell  mining  property,  and  there  was 
no  division  of  losses  or  expenses,  the  agreement 
did  not  constitute  a  partnership. 

2.  Kquity  has  jurisdiction  of  a  suit  against 
insolvent  defendants  to  restrain  a  bank,  also 
made  a  party,  from  paying  money  claimed  by 
plaintiff  to  such  defendants,  since  a  judgment 
at  law  would  be  uncollectible. 

3.  Plaintiff  sought  to  recover  in  equity  of  de- 
fendant Ij.  for  half  of  the  commissions  to  be 
paid  to  L.  as  brokerage  by  purchasers  of  prop- 
erty, under  a  contract  between  plaintiff  and  L. 
for  a  division  thereof.  The  purchaser  required 
a  bond  of  L.  to  protect  him  against  liability  for 
any  further  commissions,  which  bond  was  sign- 
ed by  W.  as  snretj-,  and  the  check  for  the  com- 
missions was  deposited  with  him  to  secure  him. 
Bcld,  that  the  failure  to  make  W.  a  party  to 
the  suit  was  ground  for  the  reversal  of  the  de- 
cree in  favor  of  plaintiff,  and  remand  to  the 
lower  court  that  he  might  be  brought  in. 

Appeal  from  circuit  court.  Baker  county; 
Bobert  Eakln,  Judge. 

Suit  by  John  Wheeler  against  F.  S.  Lack 
and  others  for  the  recovery  of  money.  From 
a  decree  dismissing  the  complaint  as  to  some 
of  the  defendants,  and  in  favor  of  plaintiff 
against  defendants  Lack  and  Conde,  said  Lack 
and  Conde  appeal.    Beverscd  on  conditions. 

This  suit  was  commenced  on  the  18th 
of  April,  18U9.  against  F.  8.  Lack,  P.  A. 
Conde,  the  Eastern  GoId-Mlnlng  Company, 
the  First  National  Bank  of  Baker  City,  R. 
O.  Demlng,  Charles  E.  Whltaker.  and  Butch- 
er &  Eastham.  The  complaint  alleges.  In 
substance,  that  prior  to  the  10th  day  of  Sep- 
tember, 1897,  plaintiff  entered  Into  a  partner- 
ship agreement  with  defendant  Lack,  who 
was  at  that  time  a  mining  broker  at  Baker 
City,  to  the  effect  that.  If  he  should  produce 
any  party  or  parties  to  whom  Lack  might 
effect  a  sale  of  mining  property,  all  commis- 
sions and  brokerage  earned  by  Lack  on  ac- 
count thereof  should  be  divided  equally  be- 
tween them;  that,  under  and  by  virtue  of 
said  agreement,  large  commissions  have  been 
earned;  that  no  accounting  has  been  had  be- 
tween plaintiff  and  Lack,  but  Lack  has  Ig- 
nored the  plalntlfTs  rights,  and  has  endeavor- 
ed, and  is  now  endeavoring,  to  appropriate 
all  the  commissions  so  earned  to  his  sole  and 
exclusive  use;  that  plaintiff.  In  pursuance 
of  said  agreement,  procured  and  Induced  one 
Zwlckey  and  one  Van  Zandt  to  go  to  Baker 
City  to  examine  mining  property  with  a  view 
to  purchasing  for  their  principal,  the  defend- 
ant Whltaker,  and  gave  them  a  letter  of 
introduction  to  Lack,  who,  at  the  request  of 
Zwlckey  and  Van  Zandt,  procured  from 
Demlng,  the  owner  of  the  Balsley-Elkhorn 
mine,  an  opUon  thereon  for  $60,000,  It  being 
understood  and  agreed  that  the  brokerage 
and  commission  to  be  paid  Lack  for  the  use 
and  benefit  of  himself  and  plaintiff  should 
be  the  sum  of  |6,000;  that  thereafter  Whita- 
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ker  caused  the  defendant  the  B<astem  Gold- 
Mining  Company  to  be  organized,  with  him- 
self, Zwlckey,  and  Van  Zandt  as  the  principal 
stockholders,  and  assigned  and  transferred  to 
such  corporation  all  his  rights  under  the  op- 
tion mentioned;  that,  since  making  the  agree- 
ment with  the  plaintiff.  Lack  has  formed 
a  co-partnership  with  the  defendant  Conde, 
and,  as  plaintiff  is  Informed  and  alleges,  trans- 
ferred or  sought  to  transfer  some  alleged 
right,  title,  or  Interest  in  and  to  the  commis- 
sion or  brokerage  due  under  the  compact  of 
sale  to  the  defendant  W.  F.  Butcher,  of  the 
firm  of  Butcher  &  Eastham,  and  that  Conde 
and  Butcher  have  each  conspired  and  col- 
luded with  the  defendant  Lack  to  cheat, 
wrong,  and  defraud  the  plaintiff  out  of  his 
interest  in  such  commission;  that  the  sale  of 
the  mining  property  by  Demlng  to  the  East- 
ern Gold-Mining  Company  has  been  fully  com- 
pleted, and  the  purchase  price  paid;  that 
there  is  due  to  the  plaintiff  herein  from 
Demlng,  Whltaker,  and  such  company  the 
sum  of  $3,000,  as  his  share  of  such  commis- 
sion, but,  with  full  knowledge  of  his  rights, 
they  have  attempted  to  pay  the  entire  com- 
mission to  the  defendants  Conde  and  Lack,  by 
giving  them  a  draft  on  an  Eastern  bank  or 
party,  to  plaintiff  unknown,  which  they  have 
placed  with  the  defendant  bank  for  collection, 
and  It  Intends  to  and  will  turn  over  the  pro- 
ceeds thereof  to  Conde  and  Lack,  both  of 
whom  are  Impecunious  and  insolvent  and  un- 
able to  respond  in  damages,  and  against  whom 
a  Judgment  would  be  wholly  worthless  and 
uncollectible;  that  plaintiff  has  demanded 
of  the  defendants  payment  of  bis  share  of 
such  commission,  but  they  have  each  and 
all  wrongfully  refused  to  recognize  him  in 
connection  therewith,  and,  unless  restrained, 
the  defendant  First  National  Bank  and  its 
co-defendants  wlU  pay  to  Conde  and  Lack 
the  full  amount  of  such  commission;  that, 
at  the  time  of  the  transfer  of  the  mining 
property.  It  was  stipulated  and  agreed  be- 
tween Demlng  and  Whltaker  that  each  was 
to  pay  one-half  of  the  commission  due  Lack 
for  making  such  sale,  wherefore  the  plain- 
tiff demands  a  Judgment  against  Lack  for 
$3,000,  and  an  order  restraining  the  defend- 
ants Conde  and  Lack,  or  either  of  them, 
from  receiving  or  accepting  any  part  of  such 
amount  from  any  of  the  other  defendants, 
and  that  the  other  defendants  be  restrained 
from  paying  the  same  to  them.  The  de- 
fendants Lack,  Conde,  the  Eastern  Gold-Min- 
ing Company,  the  First  National  Bank,  and 
Butcher  &  Eastham  were  served  with  pro- 
cess, and  answered  Jointly,  denying  the  alle- 
gations of  the  complaint  Upon  the  trial 
the  court  found  that  the  agreement  between 
plaintiff  and  Lack  did  not  constitute  a  part- 
nership, but  that  a  court  of  equity  had  Ju- 
risdiction to  determine  and  ascertain  the 
Interest  of  the  respective  parties  In  the  com- 
mission earned  by  Lack,  and  thereupon  en- 
tered a  decree  dismissing  the  suit  as  to  tbn 
First  National  Bank,  Butcher  &  Eastham. 
Whltaker,  and  the  Eastern  Oold-Mlnlng  Corn- 
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pany,  and  agalust  the  defendants  Conde  and 
liack  for  $1,:^50,  being  one-half  of  the  amount 
paid  by  I>eming  and  Wbitaker  as  a  compro- 
mise for  commissions.  From  this  decree 
Conde  and  Laclt  appeal. 

W.  F.  Butcher,  for  appellants.  James  A. 
Fee  and  J.  J.  Balleray,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
evidence  shows:  That  some  time  In  the  win- 
ter of  18i)U  or  1897  the  plaintiff  and  defendant 
Lack  entered  into  an  arrangement  whereby 
it  was  agreed  that,  If  plaintiff  should  furnish 
Lack  with  a  customer  or  customers  to  whom 
he  should  be  able  to  sell  mining  property, 
they  would  divide  the  brokerage.  That  a 
short  time  thereafter,  at  the  Seven  Devils, 
in  Idaho,  the  plaintiff  met  Zwlckey  and  Van 
Zandt,  who  had  been  sent  out  by  defend- 
ant Whitaker  to  look  for  mining  property 
for  him.  At  his  solicitation  and  upon  his 
request  they  were  Induced  to  and  did  go 
to  Baker  City;  the  plaintiff  giving  them  a 
letter  of  Introduction  to  Lack,  and  at  the 
same  time  advising  him  by  private  letter 
that  they  would  soon  be  over  to  Baker,  and 
suggesting  that  he  show  them  such  prop- 
erty as  he  might  have  for  sale.  Upon  their 
arrival  in  Baker,  Zwlckey  and  Van  Zandt 
called  upon  Lack,  presented  their  letter  of 
introduction  trom  the  plaintiff,  and  were 
shown  the  balsley-Elkhorn  mining  property 
by  him,  although  he  had  no  option  or  con- 
tract for  Its  sale  from  its  owner.  After  ex- 
amining the  property,  they  reported  to  their 
principal,  Whitaker,  who  resided  In  Connec- 
ticut, and  advised  him  to  come  West  and  ex- 
amine it  for  himself.  This  be  did,  but,  be- 
ing dissatisfied  with  the  terms  and  condi- 
tions upon  which  It  was  offered  for  sale,  as 
stated  by  the  resident  agent  of  the  owner, 
declined  to  make  the  purchase  and  returned 
home.  Some  time  during  the  following  sum- 
mer, however,  he  met  Deming,  the  owner, 
by  request,  in  New  York,  and  an  agree- 
ment was  entered  Into  between  them  for  the 
sale  of  the  mine  for  $60,000,  which  contains 
a  stipulation  that  the  parties  thereto  are  to 
equally  pay  Lack  whatever  commissions  may 
become  necessary  upon  account  of  the  sale, 
although  there  was  no  previous  contract  or 
agreement  of  the  parties  to  pay  him  any 
commission  whatever.  Afterwards,  and 
within  the  life  of  the  contract,  the  defend- 
ant the  Eastern  GoId-Mlnlng  Company  was 
organized,  and  Whitaker  transferred  all  his 
rlglits  under  the  contract  with  Deming  to 
such  company,  and  on  the  19th  of  Septem- 
ber, 1808,  Deming  conveyed  to  it  the  mining 
property  in  question  for  .$60,000,  and  re- 
ceived the  consideration  therefor.  Lack  im- 
mediately or  soon  thereafter  demanded  of 
Deming  a  commission  or  brokerage  for  the 
sale  of  the  property,  and,  after  con.siderable 
correspondence  and  negotiations,  it  was  ar- 
ranged in  April,  1800.  as  a  compromise,  that 
Lack  should  bo  paid  $2,500  in  full  settle- 
ment of  bis  claim.    In  pursuance  of  this 


agrreement,  two  drafts  for  $1,250  each,  one 
on  Deming  and  the  other  on  Whitaker,  were 
drawn  by  the  Baisley-Elkhorn  Mining  Com- 
pany In  favor  of  the  defendant  the  First 
National  Bank  In  payment  of  such  amount, 
and  Whitaker  was  so  advised  by  wire. 
These  two  drafts  were  delivered  by  Lack  to 
one  Waterman,  "to  take  care  oC  or  "hold 
until  called  for,"  who  deposited  them  with 
the  defendant  bank  for  collection  on  his  own 
account  on  the  15th  of  April.  Whitaker, 
preferring,  however,  to  make  the  settlement 
of  his  portion  of  the  commission  through 
Mr.  Johns,  his  attorney,  at  Baker  City,  for- 
warded him  by  mail  a  draft  on  New  York 
for  $1,250,  with  directions  to  pay  Lack  upon 
satisfactory  arrangements  being  made  to 
protect  him  from  any  further  claim  for 
commissions,  and  at  the  same  time  notified 
his  local  bank  to  return  without  payment 
the  draft  dated  April  15th,  drawn  on  him 
by  the  Baisley-Elkhorn  Mining  Company. 
The  draft  from  Whitaker  was  received  by 
Mr.  Johns  on  the  24th  of  April,  and  upon 
the  same  day  be  drew  upon  Deming,  who 
resides  In  Kansas  <the  former  draft  having 
been  returned  unpaid),  his  personal  draft  for 
$1,250,  being  the  half  of  the  commission  to 
be  paid  by  Deming,  and  deposited  it,  to- 
gether with  the  Whitaker  draft,  with  the 
defendant  bank  to  his  own  credit  Before 
paying  out  tue  money  on  account  of  the 
commissions,  Johns  required  of  Lack  a  bond 
indemnifying  his  clients  against  any  further 
liability  on  account  thereof,  which  was  giv- 
en, with  Waterman  as  surety.  As  a  condi- 
tion to  becoming  surety.  Waterman  required 
the  amount  coming  to  Conde  and  Lade  for 
commissions  to  be  delivered  to  him  to  In- 
demnify him  against  liability.  Johns  there- 
upon, by  consent  of  Lack,  drew  his  personal 
check  on  the  defendant  bank,  dated  April 
24th,  for  $2,400,  in  favor  of  Waterman,  who 
on  the  same  day  deposited  it  with  such  bank 
to  the  credit  of  Waterman  &  Schmltz,  and 
the  finding  of  the  court  below  is  that  such 
commission  was  in  Waterman's  hands  at  the 
time  of  taking  evidence  in  the  suit.  Upon 
this  state  of  facts,  the  principal  question  Is 
one  of  Jurisdiction. 

It  is  argued  that  a  court  of  equity  has  Ju- 
risdiction because  the  agreement  between  the 
plaintiff  and  Lack  constituted  them  partners 
as  between  themselves.  A  partnership  has 
been  defined  to  be  a  contract  of  two  or  more 
competent  persons  to  place  their  money,  ef- 
fects, labor,  skill,  or  some  or  all  of  them,  in 
lawful  commerce  or  business,  and  to  divide 
the  profit  and  bear  the  loss  In  certain  pro- 
portions. A  mere  community  of  Interest  i8 
not  sufficient,  nor  will  an  agreement  to  divide 
the  gross  earnings  constitute  Individuals  part- 
ners. There  must  be  an  interest  in  the  prof- 
its as  profits,  and  such  profits  must  be  shared 
as  the  result  of  the  adventure  or  enterprise  in 
which  both  are  interested,  and  not  simply  as  a 
measure  of  compensation,  Cogswell  v.  Wil- 
son, 11  Or.  371,  4  Pac.  1130;  Flower  v. 
Barnekoff,  20  Or.  132,  25  Pac.  370,  11  L.  R. 
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A.  148l  Whether  two  or  more  pergons  are 
partners  as  between  themaelyes  depends 
chiefly  upon  their  Intention  as  legally  ascer* 
talned.  Now,  when  we  look  at  the  testi- 
mony In  this  case,  we  find  It  clearly  shows 
that  the  relationship  between  plaintiff  and 
Lack  did  not  hare  any  of  the  elements  of  a 
partnership.  Ihe  plaintiff,  testifying  In  re- 
lation to  the  agreement,  says:  "It  was  Just 
a  little  casual  couTersation  we  had  when 
writing  some  letters  for  him  on  the  type- 
writer In  my  room.— Just  a  casual  conversa- 
tion. •  •  •  It  was  In  the  winter  of  '96-7, 
I  guess  you  would  call  it,  In  my  room  at  the 
Washauer  Hotel.  Just  a  casual  conversation 
while  writing  a  letter  for  Mr.  Lack.  It  was 
that.  If  I  sent  a  customer  to  him  who  bought 
any  property  through  him,  that  we  would 
divide  brokerage,— an  agreement  to  that  ef- 
fect •  •  •  I  don't  know  whether  It 
emanated  from  myself  or  Mr.  Lack.  I  know 
that  he  had  some  customers  for  a  mining 
property  at  that  time,  and  I  know  that  I  was 
figuring  on  bringing  somebody  out  here;  and 
it  was  something  like  this:  That  if  we  hap- 
pened to  send  any  one  to  each  other,  and  any 
sale  was  made,  that  we  would  simply  divide 
the  brokerage."  The  defendant  Lack  denies 
this  conversation  or  agreement  in  toto;  but 
there  Is  other  evidence  In  the  case  abundantly 
sufficient  to  show  that  he  understood  plaintiff 
was  to  have  some  part  of  whatever  was  receiv- 
ed as  brokerage  on  account  of  the  sale  of  the 
BalBley-Elkborn  mine,  and,  indeed,  such  Is 
the  admission  of  his  counsel  in  their  brief. 
Giving  to  the  testimony  of  the  plaintiff,  how- 
ever. Its  most  favorable  Interpretation,  the 
agreement  did  not  Impose  upon  him  the  duties, 
nor  clothe  him  with  the  powers,  of  a  part- 
ner. There  was  no  Joint  ownership,  accord- 
ing to  the  intention  of  the  parties..  The 
plaintiff  was  in  no  event  to  participate  in  the 
business  then  being  conducted  by  lisck,  or  to 
share  in  his  losses  therein.  It  amounted  to 
nothing  more  than  an  agreement  that,  in  the 
event  plaintiff  should  furnish  a  customer  or 
customers  to  whom  Lack  might  make  a  sale 
of  mining  property,  they  would  divide  the 
brokerage,  which,  as  we  understand  it,  would 
be  a  division  of  what  might  remain  after  the 
expenses  incident  to  the  transaction  were  de- 
ducted, and  not,  as  the  court  below  seems  to 
have  thought,  one-half  of  the  gross  amount 
paid  as  commission.  It  appears  In  evidence 
that  Lack  was  at  considerable  expense  in 
earning  and  collecting  the  commission,  and 
was  compelled  to  pay  and  agreed  to  pay  a 
j>art  of  it  to  other  parties  In  order  to  collect 
it  at  all;  and  it  would  be  manifestly  unfair 
to  require  him  to  bear  all  such  expenses  out 
of  his  half,  and  pay  to  the  plaintiff,  who  was 
at  no  expense  whatever,  the  other  half.  We 
conclude,  therefore,  that  the  allegations  of  the 
complaint  that  plaintiff  and  Lack  are  part- 
ners are  not  sustained  by  the  testimony,  and 
hence  that  he  is  not  entitled  to  an  accounting 
for  that  reason.  Salter  v.  Ham,  31  N.  Y. 
321. 
But  there  is  another  ground  upon  which 


the  Jurisdiction  of  a  coort  of  equity  may  be 
sustained.  The  complaint  alleges  and  the 
evidence  shows  that  Conde  and  Lack  are 
both  Insolvent  and  unable  to  respond  to  a 
Judgment  at  law,  so  that.  If  the  money  in 
payment  of  the  commission  in  question  ever 
reaches  their  hands,  it  will  probably  be  im- 
possible for  the  plaintiff  to  enforce  the  pay- 
ment of  any  claim  he  may  have  thereon. 
The  fund  is  now,  or  was  at  the  trial,  on  de- 
posit In  the  defendant  bank;  and,  as  such 
bank  was  a  party  to  this  suit,  the  court  bad 
sufficient  Jurisdiction  of  the  specific  fund  to 
ascertain  and  adjust  the  rights  of  the  sever- 
al persons  entitled  to  participate  therein,  and 
this  is  a  familiar  ground  for  equitable  inter- 
ference. See  1  Pom.  Eq.  Jar.  (2d  Ed.)  |  186. 
But  there  is  an  insurmountable  objection  to 
proceeding  to  a  final  decree  at  this  time. 
Waterman,  to  whom  the  commission  was  hi 
fact  paid,  and  who  deposited  it  in  the  bank, 
and  who,  perhaps,  has  some  claim  or  Interest 
therein,  is  not  a  party;  and,  where  a  pro- 
ceeding in  equity  concerns  the  disposal  of  a 
specific  fund,  a  person  dalmhig  the  fund  Is 
an  Indispensable  party.  15  Enc.  PI.  &  Prac. 
622;  Williams  t.  Bankhead,  19  Wall.  563,  22 
L.  Ei.  184.  Now,  as  a  general  rule,  a  bill 
in  equity  will  not  be  dismissed  for  want  of 
parties  unless  they  were  omitted  In  bad  faith, 
or  unless  It  would  be  dismissed  If  they  were 
before  the  court;  but,  however  and  when- 
ever the  objection  is  raised,  the  bill  will  or- 
dinarily be  allowed  to  stand  over  upon  terms, 
In  order  to  afford  the  complainant  an  opportu- 
nity of  bringing  in  the  necessary  parties.  15 
Ena  Fl.  &  Prac.  (WO.  And  section  41  of 
our  statute  is  Intended  to  cover  such  an  emer- 
gency. It  provides:  "The  court  may  deter- 
mine any  controversy  between  parties  before 
it,  when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights; 
but  when  ^  complete  determination  of  the 
controversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  shall  cause 
them  to  be  brought  In."  Hill's  Ann.  Laws 
Or.  i  41.  Under  a  similar  statute,  it  has  been 
held  that,  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  it  is  the  imperative 
duty  of  the  court  to  direct  that  they  be 
brought  in;  and  this  although  the  defect  of 
parties  appears  upon  the  face  of  the  com- 
plaint, and  the  defendauts  fail  to  demur  or 
raise  the  objection  in  their  answer.  Shaver 
T.  Bralnard,  29  Barb.  23.  Mr.  Pomeroy,  in 
discussing  the  question,  says:  "If  there  are 
other  persons,  not  parties,  whose  rights 
must  be  ascertained  and  settled  before  the 
rights  of  the  parties  to  the  suit  can  be  de- 
termined, then  the  statute  is  peremptory. 
The  court  must  cause  such  persons  to  be 
brought  in.  It  is  not  a  matter  of  discretion, 
but  of  absolute  Judicial  duty.  The  enforce- 
ment of  this  duty  does  not  rest  entirely  upon 
the  parties  to  the  record.  If  they  should  neg- 
lect to  raise  the  question  and  to  apply  for 
the  proper  order,  the  court,  upon  its  own  mo- 
tion,   will    supply    the    omission,    and    will 
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either  directly  bring  In  the  new  parties,  or 
I'^mand  the  cause  In  order  that  the  plaintiff 
may  bring  them  In."  Pom.  Kern.  &  Rem. 
Rights,  $  419.  There  could  be  no  question, 
therefore,  about  the  proper  practice,  If  we 
were  sitting  as  a  court  of  original  jurisdic- 
tion; and  there  seems  to  be  abundant  au- 
thority for  an  appellate  court  to  reverse  a 
(■ause  for  want  of  necessary  parties,  and  re- 
mand It  to  the  court  below  In  order  that  they 
may  be  brought  In.  15  I'  ■.  PI.  &  I'rac. 
('02;  1  Be.ich,  Mod.  E(i.  Piac.  §  78;  King 
V.  CoinmissIoiH'rs'  Court,  10  Tex.  Civ.  App. 
114,  30  S.  AV.  ar>7;  Morgan  v.  Blatchley,  .'« 
AV.  Va.  155,  10  S.  E.  282;  Jones  v.  Vantreas, 
2H  Ind.  ^Xi;  Webber  v.  Taylor,  .'.8  N.  C;.  30; 
Sliaver  v.  Brainard,  supra.  But  such  an 
order  should  not  be  made  In  tliis  case,  except 
on  payment  by  the  plnintifT  of  the  costs  of 
this  appeal.  The  plaintiff  was  apprised  early 
in  the  trial  that  Watcruiiin  had  or  claimed 
.«ome  Interest  in  the  fund,  and  was  therefore 
an  Indispensable  party  to  the  suit,  but  made 
no  application  to  have  him  brought  in.  XTpon 
])ayment  by  the  plaintiff  of  defendants'  costs 
on  this  appeal  within  60  days,  the  decree 
will  thereupon  be  reversed,  and  the  cause 
remanded  to  the  court  below,  with  leave  to 
the  plaintiff  to  apply  to  that  court  for  permis- 
sion to  amend  his  complaint  by  making  AVa- 
terman,  or  any  other  person  or  persons  who 
may  have  or  clalin  some  Interest  In  the  fund, 
A  party,  and  for  such  other  or  further  pro- 
ceedings as  may  be  proper;  otherwise,  the 
compUlnt  win  be  dismissed  without  preju- 
dice. 


BAER  et  al.  v.  BALLINO-iLL  et  al. 

(Supreme  Court  of  Oregon.    July  16,  ISKX).) 

MORTGAGES  —  DOWER  —  ASSIGNMENT    BEFORE 

SALE— INFANT'S  NOTE— PAYMENT 

— SUBROQAiION. 

1.  Defendant  executed  to  R.  and  AV.  a  deed 
purporting  to  convey  to  them  her  dower  estate, 
under  an  agreement  that,  if  her  son  should  con- 
vey to  them  certain  other  laud,  they  would 
convey  such  dower  estate  to  him.  The  sou 
having  convoyed  ns  agreed.  R.  and  AV'.  execntod 
a  quitclaim  deed  to  him.  The  son  testified  that 
the  deed  was  niiido  to  secure  him  in  the  pay- 
ment of  his  mother's  debts.  Held,  that  this 
evidence,  in  connection  with  the  character  of 
the  instrument  itself,  was  sufficient  to  establish 
that  the  instrument  was  intended  merely  as  a 
mortgage,  which  the  son  was  to  hold  as  secu- 
rity for  the  del)ts  paid  by  him. 

2.  Defendant's  son,  while  an  infant,  signed  a 
note  :is  joint  ninlfer  with  her  to  secure  a  mort- 
gage, and,  having  become  of  age,  paid  it,  and 
took  an  assignment  of  the  mortgage.  Held, 
that  since  the  son,  being  an  infant,  was  not 
liable  on  his  contract  as  maker,  the  payment  by 
him  after  becoming  of  age  entitled  him  to  be 
nubrotrated  to  the  rights  of  the  mortgagee. 

3.  AA'bere  a  widow's  dower  estate  is  decreed 
to  be  subject  to  the  payment  of  her  debts,  it 
should  be  admeasured  and  assigned  before  be- 
ing sold  under  execution,  since  the  uncertainty 
existing  before  assignment  would  greatly  affect 
the  price  obtainable  at  such  sale. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Eakln.  Judge. 


Suit  by  S.  L.  Baer  and  others  against  Ada 
J.  Ballingall  and  others  to  subject  the  named 
defendant's  aower  estate  to  the  payment  ot 
a  Judgment  From  a  decree  dismissing  tbe 
suit,  plaintiffs  appeaL    Reversed. 

This  is  a  suit  to  subject  an  unasslgned 
dower  Interest  In  real  property  to  the  pay- 
ment of  a  Judgment  rendered  against  tbe 
dowress.  The  transcript  sliows  that,  one 
I.ewl8  Hart  having  died  intestate  about  Au- 
gust, 1888,  seised  of  certain  real  property  In 
Baker  county.  Or.,  leaving  surviving  him 
the  defendants  Ada  J.,  his  widow,  and  Seth. 
I.otta,  Jesse,  and  Rosa  Hart  (now  Rosa 
York),  bis  children  and  heirs,  Frank  Clark 
was  appointed  administrator  of  his  estate, 
which  he  settled  without  selling  any  of  the 
real  property  thereof.  Mrs.  Hart  thereafter 
nmrried  R.  F.  BalUugall,  but  remained  with 
her  children  upon  said  real  property,  her 
dower  Interest  therein  never  having  been  as- 
signed or  admeasured;  and,  being  indebted 
to  Rosa  E.  Robinson  and  Davis  AA'llcox  in  tbe 
sums  of  $700  and  tfiWi),  respectively,  she  exe- 
cuted a  deed  purporting  to  convey  said 
dower  right  to  them,  under  an  agreement 
that  If  her  son  Seth,  who  was  a  minor, 
should,  upon  becoming  21  years  old,  convey- 
to  them  200  acres  of  land  which  he  owned 
In  his  own  right,  they  would  convey  said 
dower  Interest  to  blm,  and,  he  having  done 
80,  they  executed  to  him  a  quitclaim  deed 
thereof.  Prior  to  January  21,  1898.  tlie 
plaintiff  and  S.  Ottenheimer  were  partners. 
On  that  day  the  latter  died  Intestate,  and 
plaintiff,  having  been  appointed  administra- 
tor of  the  partnership  estate,  recovered  a 
Judgment  against  Mrs.  Ballingall  March  16, 
1898.  for  tbe  sum  of  $247.80,  which  was  en- 
tered on  that  day  in  the  Judgment  docket  of 
said  county,  and  an  execution,  having  been 
issued  thereon,  was  returned  nulla  bona, 
whereupon  this  suit  was  Instituted;  the 
plaintiff  alleging  that  Mrs.  Ballingall's  deed 
was  intended  by  the  parties  thereto  as  a 
mortgage  to  secure  the  payment  of  a  sum 
unknown  to  the  plaintiff,  which  had  been 
fully  paid,  but,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  her  creditors, 
she  caused  a  deed  of  her  dower  Interest 
to  be  executed  to  her  son,  and  praying  that 
said  deeds  be  decreed  mortgages  and  can- 
celed, and  that  commissioners  be  appoint- 
ed to  admeasure  her  dower  In  said  real 
property,  and  that  the  same  be  sold  to  sat- 
isfy plaintiff's  Judgment.  At  the  trial,  the 
complaint  was  amended  by  adding  a  state- 
ment thereto  that  the  deed  executed  by  Mrs. 
Robinson  and  Mr.  AVilcox  to  Seth  Hart 
was  In  effect  a  satisfaction  of  Mrs.  Balling- 
all's  mortgage,  of  which  plaintiff  bad  no  no- 
tice or  knowledge  until  said  deed  was  filed 
for  record,  prior  to  which  his  judgment  had 
been  secured  in  good  faith,  and  was  a  lien 
on  said  dower  interest.  The  answer  admits 
that  Mrs.  Ballingall's  deed  was  intended  to 
secure  the  sum  of  $1,000,  which  was  paid 
by  Seth  Hart,  whereupon  the  dower  inter- 
est was  conveyed  to  him  in  pursuance  of  the 
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original  agreement  of  the  parties,  in  pay- 
ment of  that  sum,  aa  the  value  of  the  laud 
80  conveyed  by  him.  The  reply  having  put 
ill  Issue  the  allegations  of  new  matter  in 
the  answer,  a  trial  was  had,  resulting  in  a 
decree  dismissing  the  suit,  and  plaintiff  ap- 
peals. 

J.  B.  Messlck  and  W.  H.  Packwood,  Jr., 
for  appellants.  Clarence  Cole,  for  respond- 
ents. 

MOORE,  J.  (after  stating  the  facts).  The 
decree  is  predicated  upon  the  theory  that 
Mrs.  Ballingali's  deed  of  her  dower  right 
was  intended  as  a  mortgage  to  secure  the 
payment  of  the  sum  of  !|tl,000  wiiich  siie 
owed  Rosa  E.  Robinson  and  Davis  Wilcox, 
and  that  such  Interest  was  conveyed  to  them 
in  trust  for  Seth  Hart,  to  whom  it  was  to 
be  conveyed  when  he  became  21  years  old, 
upon  executing  to  them.  In  payment  thereof, 
a  deed  for  2U0  acres  of  land,  the  title  to 
which  he  secured  from  his  grandfather. 
The  answer  does  not  allege  that  Mrs.  Bal- 
lingali's deed  was  intended  by  her  as  a  con- 
veyance of  her  dower  Interest  in  trust  for 
her  son,  and,  if  It  bad  been  so  averred,  we 
think  the  testimony  was  insufllcient  to  war- 
rant a  finding  to  that  efTect.  Seth  Hart,  in 
testifying  with  respect  to  the  agreement  en- 
tered into  with  his  mother  concerning  the 
conveyance  oi  her  dower  Interest  and  his 
payment  of  her  debts,  was  asked  the  fol- 
lowing question,  "What  was  the  occasion  of 
making  that  agreement?"  and  said:  "The 
occasion  was  that  I  wanted  to  be  secure  for 
paying  this  debt"  "Q.  Isn't  it  a  fact  that 
your  mother  secured  the  payment  of  these 
debts  by  giving  her  deed  to  her  dower  in- 
terest In  the  land  described?  A.  She  se- 
cured me  so  I  would  sign  my  deed.  Q. 
Then,  in  other  words,  you  were  paying  her 
debts?  A.  Tes,  sir.  Q.  What  was  the  con- 
sideration,—what  were  you  paying  her  debts 
for?  What  auvantage  did  you  get  out  of  it? 
A.  The  advantage  was,  I  would  be  secured 
for  paying  her  debts."  We  think  this  tes- 
timony clearly  shows  that  Mrs.  Balllngail 
and  her  son  Intended  that,  when  he  jMid  her 
debts  to  Mrs.  Robinson  and  Mr.  Wilcox, 
their  deed,  which  was  In  fact  a  mortgage, 
should  be  assigned  to  him  as  security  there- 
for. 

It  Is  argued  by  plaintiff's  counsel  that  Seth 
Hart  was  jointly  liable  with  his  mother  to 
Mrs.  Robinson  and  to  Mr.  Wilcox,  and  that 
when  he  paid  their  demands,  and  secured  a 
conveyance  of  said  dower  interest,  the  mort- 
gage was  thereby  satisfied.  Mrs.  Robinson's 
demand  was  evidenced  by  a  promissory  note 
executed  by  Mr.  and  Mrs.  Balllngail.  and  as- 
signed to  her;  and  notwithstanding  Seth 
Hart,  when  he  agreed  to  pay  his  motlier's 
debt,  about  December  18,  1890,  was  only  10 
years  old,  which  fact  was  well  known  to  all 
the  parties,  he,  to  signify  his  willingness  to 
keep  his  engagements,  appended  his  name  to 
said  note,  and  also  executed  to  Mrs.  Robin- 
son and  Mr.  Wilcox  a  deed  purporting  to  con* 


vey  the  200  acres  of  land  of  which  he  was 
seised,  in  pursuance  of  which  the  grantees 
therein  immediately  took,  and  thereafter 
continuously  held,  possession  thereof.  His 
signature  affixed  to  his  mother's  note  was 
only  an  evidence  of  his  good  faith  that  he 
would  pay  Mrs.  Robinson  the  amount  due 
thereon  and  take  an  assignment  thereof. 
This  was  the  consideration  for  his  signa- 
ture, and,  having  satisfied  his  agreement  by 
executing  a  contlrmatory  deed  after  he  be- 
came 21  years  old,  he  was  entitled  to  be 
subrogated  to  the  rights  of  Mrs.  Robinson, 
and  to  hold  tne  note  and  security  which  his 
mother  had  given  her.  The  claim  of  Davis 
Wilcox  was  founded  on  an  account  for  gro- 
ceries and  supplies  sold  to  Mrs.  Balllngail, 
and  used  by  her  In  supporting  her  family, 
for  which  her  son  Seth,  then  a  minor,  was 
not  liable,  but,  having  paid  for  them  after 
attaining  his  majority,  he  is  entitled  to  hold 
the  security  which  his  mother  gave  Wilcox 
therefor.  Believing,  as  we  do,  that  the  con- 
veyance of  the  dower  interest  was  Intended 
as  a  security  for  the  sum  of  $1,000  when 
held  by  Seth  Hart,  and  that  Mrs.  Balllngail 
had  an  equity  of  redemption  in  the  prem- 
ises which,  in  equity,  should  be  subject  to 
the  lien  of  plaintiff's  judgment,  the  mort- 
gage given  by  her,  and  equitably  assigned  to 
her  said  son,  will  be  foreclosed,  and  he  will 
be  entitled  to  receive,  upon  a  sale  of  her 
dower  right  therein,  the  sum  of  $1,000,  with 
Interest  thereon  from  December  18,  189G, 
the  time  when  Mrs.  Robinson  and  Mr.  Wil- 
cox took  possession  of  his  land  under  the 
original  deed  thereof.  The  complaint  hav- 
ing alleged  that  Mrs.  Balllngail  occupied  all 
the  land  subject  to  her  dower,  her  son  Seth 
is  not  chargeable  with  any  rent  arising 
therefrom. 

This  brings  us  to  a  consideration  of  the 
mode  of  enforcing  the  decree.  The  rule  is 
well  settled  that,  unless  otherwise  regulated 
by  statute,  a  mere  right  of  dower  before 
an  assignment  thereof  to  the  dowress  is  only 
a  chose  in  action,  and  not  such  an  interest 
or  estate  in  real  property  as  can  be  levied 
upon  and  sold  under  an  execution  against 
her  property.  4  Kent  Comm.  ♦01;  1  Washb. 
Real  Prop.  •251;  Leonard  v.  Grant  8  Or. 
'276;  Rayner  v.  Lee,  20  Mich.  384;  Xasou 
v.  Allen,  i)  Greenl.  478;  Blaln  v.  Harrison, 
11  111.  384;  Summers  v.  Babb,  13  IlL  48.3; 
Gooch  r.  Atkins.  14  Mass.  378;  Shield's 
Heirs  v.  Batts,  5  J.  J.  Marsh.  12;  Waller  v. 
Mardus,  29  Mo.  25;  Petty  v.  Mailer,  15  B. 
Mou.  591;  Torrey  v.  Minor,  1  Smedes  &  M. 
('h.  489.  In  Tompkins  v.  Fonda,  4  Paige, 
•448.  a  judgment  having  been  rendered 
against  a  widow,  whose  only  property  con- 
sisted of  an  unaaslgnea  dower  interest  In  a 
farm  of  which  her  husband  died  seised,  and 
of  which  she  was  iu  possession  with  his 
heirs,  the  Judgment  creditor  Instituted  a  suit 
for  the  appointment  of  a  receiver  to  assign 
her  dower,  and  the  relief  prayed  for  was 
granted.  Mr.  Chancellor  Walworth,  In 
speaking  of  the  widow's  retaining  posses- 
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slon  of  the  premises  subject  to  her  dower, 
without  demanding  au  assignment  thereof, 
thus  defeating  the  enforcement  of  a  Judg- 
ment, said:  "She  has  no  right,  therefore,  la 
conscience  or  In  equity,  to  deprive  her  cred- 
itors of  the  benefit  of  her  right  of  dower  for 
the  satisfaction  of  their  debts,  by  continu- 
ing in  possession  with  the  heirs,  and  neglect- 
ing to  asli  for  a  formal  assignment,  which 
assignment,  and  entry  under  it,  would  en- 
able the  creditors  to  reach  It  by  execution. 
The  right  of  dower  of  the  defendant  in  this 
case  is  such  an  interest  as  may  be  reached 
by  the  aid  of  this  court,  and  applied  to  the 
satisfaction  of  the  complainant's  Judgment" 
At  common  law,  the  heir  or  tenant  of  the 
freehold  possessed  the  power,  and  it  was 
his  duty,  to  assign  the  widow's  dower,  but. 
If  he  neglected  or  refused  to  do  so  within 
the  period  of  quarantine,  she  could  main- 
tain an  action  at  law  against  lilm  to  deter- 
mine her  right,  and  to  recover  damages  for 
withholding  her  dower;  and,  if  she  recov- 
ered Judgment  therein,  a  writ  of  seisin  was 
Issue  thereon,  in  pursuance  of  which  the 
sherifC,  after  notifying  the  adverse  parties, 
admeasured  her  dower  by  metes  and  bounds. 
7  Enc.  Pi.  &  Prac.  108.  In  the  reign  of  Eliza- 
beth, however,  courts  of  equity  began  to  as- 
sume Jurisdiction  in  aid  of  the  common-law 
courts  in  enforcing  rights  of  dower.  Pom. 
Eq.  Jur.  i  1380;  2  Scrib.  Dower  (2d  Ed.) 
146.  The  auxiliary  Jurisdiction  thus  original- 
ly undertaken  has  expanded  until  it  Is  now 
the  general  rule  in  the  United  States  that 
courts  of  equity  exercise  concurrent  Juris- 
diction with  courts  of  Jaw  in  admeasuring 
dower  in  legal  estates.  10  Am.  &  Eng.  Enc. 
I>aw  (2d  Ed.)  173;  1  Story,  Eq.  Jur.  §  6a*; 
Brooks  V.  Woods,  40  Ala.  538;  Herbert  y. 
Wren,  7  Craneh,  370,  3  L.  Ed.  374;  Powell  v. 
Manufacturing  Co.,  3  Mason,  347,  Fed.  Gas. 
No.  11,350.  The  legislative  assembly  has  in- 
vested the  cotmty  courts  of  this  state  with 
power  to  admeasure  dower,  when  the  widow's 
right  thereto  is  not  disputed  iHlU's  Ann. 
Laws  Or.  {  2061);  but  the  statute  conferring 
such  authority  does  not  in  express  words  de- 
prive a  court  of  equity  of  Its  Jurisdiction  over 
the  subject-matter,  and,  this  being  so,  such 
power  remains  in  the  court  of  equity  unaffect- 
ed by  the  statute  (Owen  v.  Slatter,  26  Ala. 
.'M7,  62  Am.  Dec.  745).  In  that  case  Mr. 
Chief  Justice  Chilton,  in  speaking  of  the 
power  of  a  court  of  equity  to  admeasure 
dower,  notwithstanding  a  statute  of  Alabama 
conferring  authority  on  the  probate  courts 
of  that  state  to  do  so,  says:  "The  rule  is 
that  although  the  statute  may  confer  Juris- 
diction upon  another  court  over  subject-mat- 
ter of  which  the  chancery  court  had  Jurisdic- 
tion, the  Jurisdiction  of  the  latter  court  re- 
mains unimpaired  unless,  by  the  language  of 
the  statute,  they  are  forbidden  to  proceed  in 
sticli  cases."  See,  also,  upon  this  subject, 
Phipps  V.  Kelly,  12  Or.  213,  6  Pac.  707; 
Fleischner  v.  Investment  Co.,  25  Or.  110.  35 
Pac.  174.  In  Strong  v.  Clem,  12  Ind.  37,  it 
was  held  that  a  widow's  dower  interest  in 


the  real  property  of  her  deceased  husband 
was  assignable,  and  that  the  right,  under 
the  statute  of  Indiana,  might  be  enforced  by 
the  assignee  in  his  own  name.  Mr.  Justice 
Perkins,  speaking  for  the  court  in  deciding 
the  case,  says:  "The  first  question  arising 
in  this  case  Is  whether  a  dower  Interest  ac- 
cruing to  the  widow  in  the  real  estate  of  her 
deceased  husband,  by  virtue  of  the  marriage, 
is  assignable;  and  we  think  it  is.  Upon  the 
death  of  the  husband,  the  previous  inchoate 
right  of  the  wife  becomes  consummate,— a 
vested  right;  lying,  it  is  true,  in  action,  but 
still  vested.  It  is  a  right,  a  chose  in  action, 
arising,  not  out  of  tort,  but  contract  Such 
rights  of  action  and  such  Interests  were  as- 
signable in  equity,  at  common  law,  so  as  to 
enable  the  assignee  to  recover  upon  them  in 
a  suit  in  his  own  name  in  chancery,  but  not 
at  law.  The  assignment  transferreu  the  eqifi- 
table,  not  the  legal,  Utle.  •  *  *  This  right 
of  the  widow,  then,  tteing  equitably  assign- 
able, may  be  enforced,  under  our  present 
Code,  in  the  name  of  the  assignee;  for,  while 
our  statute  may  not  have  enlarged  the  com- 
mon-law right  as  to  equitable  assignments, 
it  has  invested  the  equitable  assignee  with 
the  right  to  sue  in  his  own  name,  as  he  might 
formerly  in  chancery."  So,  too,  in  Payne  v. 
Becker.  87  N.  Y.  153,  It  is  held  that  the  dower 
interest  which  a  widow  has  in  lands  of  which 
her  deceased  husband  had  been  seised,  al- 
though not  admeasured,  is  assignable  as  a 
right  in  action,  and  is  liable  in  equity  for 
her  debts.  Mr.  Justice  Danforth,  in  deciding 
the  case,  says:  "It  must  now  be  deemed  set- 
tled that  upon  the  death  of  her  husband,  a 
widow  has  an  absolute  right  to  dower  in  the 
lands  of  which  he  had  been  seised,  and  that 
this  right  or  Interest  although  resting  in 
action.  Is  liable  in  equity  for  her  debts.  In 
the  cases  above  cited  (Tompkins  v.  Fonda, 
supra,  and  Stewart  v.  McMartin,  5  Barb.  438), 
the  action  for  its  admeasurement  was  re- 
quired to  be  brought  in  the  widow's  name, 
but,  since  the  Code,  that  cannot  be  neces- 
sary." Mr.  Justice  Scott  In  Waller  v.  Mar- 
dus,  supra,  in  speaking  of  the  necessity  of  ad- 
measuring dower  before  the  widow's  right 
to  the  premises  is  sold,  says:  "If  the  dower 
Interest  is  permitted  to  be  sold  under  execu- 
tion before  It  is  assigned,  and  the  purchaser 
shall  be  compelled  to  go  to  law  in  order 
to  have  it  allotted  to  him,  the  uncertainty 
whether  it  would  ever  be  assigned  would 
Inevitably  cause  a  diminution  of  price,  which 
would  not  occur  if  the  dower  was  assigned 
before  the  sale  took  place.  To  sell  the  right 
of  dower  at  public  auction,  and  then  have  It 
assigned,  the  purchaser  taking  tlie  risk  wheth- 
er it  will  be  assigned  or  not  would  generally 
cause  a  sacrifice  of  it  The  creditor  should 
have  the  dower  actually  assigned  before  it  is 
sold." 

It  is  apparent  therefore,  that  Mrs.  Bal- 
lingall's  dower  interest  in  the  real  property  of 
which  her  former  husband  died  seised  should 
be  assigned  before  it  is  sold,  in  order  that  a 
reasonable  sum  may  he  bid  therefor,  and,  this 
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being  80k  tbe  cause  trill  be  remanded  to  the 
court  below  -with  directions  to  appoint,  upon 
notice  to  the  adrerse  parties  (Hill's  Ann. 
Laws  Or.  t  331),  three  discreet  and  disin- 
terested persons,  authorizing  and  requiring 
them  to  set  off  by  metes  and  bounds,  to  the 
use  of  the  assignee  of  Ada  J.  Ballingall,  dur- 
ing her  natural  life,  one-third  part  of  tbe 
lands  described  in  the  complaint,  that  being 
tbe  interest  to  -which  she  was  entitled  upon 
tbe  death  of  her  former  husband  (Id.  (  2851), 
and,  having  done  so,  that  her  interest  in  the 
premises  so  admeasured  be  sold  under  this 
decree,  as  upon  execution,  and  from  the 
money  arising  therefrom  there  be  paid— First, 
tlie  expense  of  such  sale  and  the  costs  Incur- 
red In  this  court;  second,  the  amonnt  so  de- 
creed to  tbe  defendant  Seth  Hart;  third,  the 
amount  of  plaintiff's  Judgment;  and,  fourth, 
the  remainder,  if  any,  to  Mrs.  BalliDgall. 
If  it  shall  appear,  bowerer,  to  the  satisfac- 
tion of  the  court,  from  the  report  of  the 
referees  or  otherwise,  that  said  dower  In- 
terest cannot  be  set  off  by  metes  and  bounds 
without  injury  to  tbe  estate  and  great  preju- 
dice to  the  owners,  then  to  order  a  sale  of  the 
whole  premises,  and  apply  tbe  money  arising 
therefrom  to  the  costs  of  such  sale,  and  from 
tbe  remainder  to  set  off  to  tbe  account  of  Mrs. 
Ballingall  tbe  value  of  her  dower,  estimated 
upon  her  life,  at  the  time  of  such  sale,  upon 
tbe  principles  for  ascertaining  tbe  present 
value  of  life  annuities  (2  Scrib.  Dower,  2d 
Ed.,  171,  663,  et  seq.),  and  from  the  sum 
so  set  off  to  her  to  pay  the  several  sums  to 
tbe  parties  in  tbe  order  hereinbefore  stated; 
tbe  portion  of  tbe  sum  realized  from  the  sale 
of  said  real  property,  not  set  apart  to  the 
account  of  Mrs.  Ballingall,  to  be  paid  to  the 
heirs  of  Lewis  Hart  or  to  those  entitled  to  the 
same.  Tbe  decree  will  therefore  be  reversed, 
abA  a  decree  entered  here  as  indicated. 


HILTS  V.  HILTS. 

(Supreme  Court  of  Oregon.    July  16.  1000.) 

BKFORMATION  OF  DB^BDS  —  LANDS  ALRBADT 
BKLONOING  TO  GRANTEE. 

Where  the  evidence  showed  that  lands  tak- 
en in  plaintifTg  name  were  purchased  for  de- 
fendant with  her  money,  a  deed  from  plaintiff 
conveying  such  lands  to  defendant  will  not  be 
reformed  on  the  gi-ound  that  other  lands  were 
intended  to  be  conveyed,  since  the  lands  men- 
tioned In  the  deed  already  belonged  to  defend- 
ant. 

Appeal  from  circuit  court.  Union  county; 
Kobert  Eakin,  Judge. 

Action  by  J.  M.  Hilts  against  Rachel  Hilts. 
From  a  Judgment  In  favor  of  defendant, 
-plaintiff  appeals.    Affirmed. 

This  Is  a  suit  to  reform  a  deed.  The  com- 
plaint alleges  that  prior  to  December,  1808, 
C.  W.  Ladd  and  wife  conveyed  to  tbe  plain- 
tiff a  farm  of  160  acres  In  Union  county,  and 
certain  town  property  in  the  city  of  La- 
grande,  by  separate  deeds;  that  in  Decem- 
ber, 1898,  plaintiff  and  defendant  made  and 
«ntered  Into  an  agreement  by  the  terms  of 


wblch  plaintiff  was  t»  Convey  to  defendant 
tbe  to-wn  property,  but,  by  mistake  of  tbe 
parties  and  the  scrivener,  conveyed  the  farm 
instead;  that  plaintiff  discovered  tbe  mis- 
take in  March,  1899,  and,  in  order  to  correct 
It  and  carry  out  the  agreem^it,  he  made,  ex< 
ecuted,  and  delivered  to  ber  a  good  and  snffl- 
cient  deed  conveying  the  town  property,  and 
then  and  there  requested  and  demanded  of 
ber  a  reconveyance  of  the  farm,  whlcb  she 
refused  and  still  refuses  to  make.  The  an- 
swer admits  tbe  conveyance  by  C.  W.  Ladd 
and  wife  to  the  plaintiff  of  the  farm  and 
town  property,  the  execution  by  plaintiff  of 
the  deed  conveying  tbe  farm  to  defendant, 
and  tbe  execution  and  delivery  to  ber  In 
March,  1899,  of  the  deed  conveying  the  town 
property,  and  alleges  that  in  1896  the  plain- 
tiff, who  was  then  tbe  husband  of  defendant, 
did,  as  her  agent,  and  acting  for  her,  pur- 
chase tbe  farm,  but  wrongrfully  and  with- 
out her  knowledge  or  consent  took  tbe  con- 
veyance thereof  in  bis  own  name;  that  such 
lands  were  purchased  and  paid  for  with  the 
money  of  defendant,  and  should  have  been 
deeded  to  her;  that  at  the  time  the  land  was 
conveyed  to  plaintiff  It  was  mortgaged  for 
$1,200,  which  the  defendant  assumed  and 
agreed  to,  and  did  afterwards,  pay;  that  on 
the  29tb  of  December,  1898,  the  defendant 
demanded  of  plaintiff  that  he  convey  the 
farm  to  her,  together  with  other  land  stand- 
ing in  bis  name,  but  which  actually  belong- 
ed to  ber,  and  in  pursuance  of  such  demand 
he  did  make,  execute,  and  deliver  to  her  tbe 
deed  to  the  farm,  but  failed  and  neglected 
to  deed  any  of  the  other  land  mentioned  un- 
til on  or  about  March  18th,  when  he  deeded 
the  town  property  to  her.  The  reply  put  In 
issue  the  allegations  of  the  answei',  and  up- 
on the  Issues  thus  Joined  trial  was  had,  re- 
snltlng  In  favor  of  tbe  defendant,  from 
whlcb  plaintiff  appeals. 

B.  F.  Wilson  and  J.  W.  Knowles,  for  ap- 
pellant.   J.  D.  Slater,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
questions  Involved  In  this  case  are  purely 
questions  of  fact.  The  evidence  shows  that 
at  the  time  of  the  marriage  of  the  parties 
hereto,  some  time  prior  to  1896,  the  plaintiff 
was  without  property  or  means,  but  the  de- 
fendant owned  considerable  property;  that, 
subsequent  to  the  marriage,  plaintiff  looked 
after,  and  to  some  extent  managed,  his 
wife's  property,  and  the  proceeds  therefrom 
and  all  moneys  received  by  ber  were  depos- 
ited in  tbe  bank  to  the  Joint  account  of  both, 
or  at  least  were  subject  to  check  by  either; 
that  the  purchase  price  of  the  farm  in  con- 
troversy was  $1(X)  in  cash,  some  mules  val- 
ued at  $300,  and  an  agreement  to  discharge 
a  mortgage  thereon  of  $1,200;  that  the  $100 
in  cash  was  paid  from  the  defendant's  funds, 
and  a  Joint  note  of  plaintiff  and  defendant 
given  for  the  parchase  price  of  the  mules; 
that  after  the  purchase  of  the  farm  the  in- 
come thereof  was  deposited  in  the  bank  to 
tbe  Joint  account  of  the  parties,  and  tbe 
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note  glyen  for  the  mules  yr&a  paid  by  draft 
thereon.  The  mortgage  was  paid  by  defend- 
ant after  the  commencement  of  this  suit. 
So  It  quite  clearly  appears  that,  although  the 
deed  to  the  farm  was  taken  in  plaintiff's 
name,  it  was  paid  for  by,  and  in  fact  be- 
longed to,  defendant,  so  that  when  plaintiff 
made  the  deed  of  December,  1S98,  he  was 
simply  conveying  to  defendant  what  already 
belonged  to  her.  Some  questions  of  law  are 
discussed  in  the  briefs,  but,  in  the  view  we 
have  talcen  of  the  testimony,  they  are  whol- 
ly immaterial  and  require  no  consideration. 
It  follows  that  the  decree  of  the  court  below 
must  be  affirmed,  and  it  is  so  ordered. 


LOMBABD  V.  WADE  et  al. 
(Supreme  Court  of  Oregon.    .Tuly  16,  1900.) 

BQUITY— MORTGAGES— RECEIVERS  —  DISTRIBU- 
TION—LACHES— DISCHARGE— NUNC 
PRO  TUNC  ORDER. 

1.  One  of  the  defendants  in  suit  to  foreclose 
a  mortgage  was  injuriously  affected  by  a  de- 
cree which  was  erroneously  entered  on  a  man- 
date from  the  appellate  court.  She  neglected, 
however,  to  apply  to  the  supreme  court  for 
correction  of  the  mandate  for  teu  months  aft- 
er the  receiver  had  been  directed  to  distribute 
the  rents  and  profits  in  his  hands,  and  for 
eight  months  after  confirmation  of  the  sale  un- 
der the  decree.  After  the  decree  had  been 
corrected,  she  applied  for  an  order  vacating  the 
distribution  of  rents  foi-merly  made  by  the  re- 
ceiver and  for  a  redistribution,  and  for  an 
order  directing  the  receiver  to  place  her  in  pos- 
session. Held,  that  the  motion  was  properly 
denied  on  the  ground  of  her  laches;  the  for- 
mer order  directing  payment  by  the  receiver 
having  been  ac(juiesced  in  by  her  for  nearly  a 
year,  during  which  the  receiver  had  distributed 
the  funds  in  accordance  with  the  order  of  the 
court,  and  another  party  having  talcen  peace- 
able possession. 

2.  Where  an  order  was  made  in  a  foreclosure 
suit  confirming  the  receiver's  report,  and  di- 
recting him  to  make  certain  payments  of  the 
funds  in  his  bauds,  taking  vouchers  therefor, 
and  that  on  filing  such  vouchers  he  be  dischar- 
ged, and  the  receiver  made  such  payments,  ex- 
cept to  one  party,  who  refused  to  accept  her 
share,  and,  with  the  acquiescence  of  all  par- 
ties, ceased  to  collect  rents  from  the  prem- 
ises or  to  exercise  any  control  over  them,  such 
order,  though  informal,  will  have  the  effect  to 
discharge  the  receiver. 

3.  Where  the  court  made  an  order  and  direct- 
ed it  to  be  entered  nunc  pro  tunc  as  of  a  date 
18  months  earlier,  there  being  nothing  to  show 
that  it  was  an  order  made  at  that  time  which 
by  accident  had  not  been  entered,  such  order 
is  beyond  the  authority  of  the  court  and  void. 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; S.  A.  Lowell,  Judge. 

Action  by  8.  L.  Conklin  against  Mattie  A. 
La  Dow  and  others.  From  an  order  deny- 
ing a  motion  to  set  aside  the  distribution  of 
rents  by  the  receiver,  and  for  a  reiilstribu- 
tiou  thereof,  and  from  an  order  directing  the 
receiver  to  place  the  defendant  Lewis  McA. 
La  Dow  in  possession,  defendant  Lombard 
appeals.    Modified. 

The  facts  out  of  which  this  litigation  arose 
are  stated  at  length  in  Conklin  v.  La  Dow, 
38  Or.  354,  54  Pac.  218.  For  a  proper  un- 
derstanding   of    the    questions    now   before 


the  court,  It  is  only  necessary  to  add  that, 
after  the  termination  of  the  proceedings  in 
the  probate  court  and  the  execution  of  the 
mortgage  to  the  plaintiff's  assignor,  the  de- 
fendant Mrs.  Lombard  purchased  a  portion 
of  the  mortgaged  premises,  known  as  "'So. 
301  Court  Street,  Pendleton,  Oregon,"  from 
the  successors  in  interest  of  Frank  E.  La 
Dow  and  Charles  B.  Isaac,  and  was  In  pos- 
session thereof  at  the  time  of  the  commence- 
ment of  the  suit,  and  so  remained  until  the 
10th  of  February,  1897,  when,  upon  the  ap- 
plication of  the  plaintiff  and  over  the  objec- 
tion of  the  defendants,  C.  B.  Wade  was  ap- 
I>ointed  receiver  of  the  mortgaged  property. 
Thereafter  the  suit  was  tried  upon  the  la- 
sues  presented  by  the  separate  answers  of 
I.«wi8  McArthur  La  Dow  and  Mrs.  Lombard, 
and  a  decree  rendered  declaring  plalntitTs 
mortgage  void  as  to  the  undivided  half  of 
the  property  inherited  by  the  defendant 
Lewis  McArthur  La  Dow.  But,  notwlth- 
stnadiug  the  fact  that  Mrd.  Lombard  claim- 
ed to  iiave  succeeded  to  the  interest  of  Lewis 
McArthur  Im  Dow  in  301  Court  street  by 
purchase,  made  presumedly  on  the  faith  of 
the  leguiarity  of  the  proceedings  in  the  pro- 
bate court,  and  that  no  issue  was  made  or 
could  have  been  made  for  trial  between  her 
and  her  co-defendant  as  to  the  validity  of 
her  title,  the  court  decreed  that  Lewis  Mc- 
Arthur La  Dow  was  the  owner  in  fee  of  an 
undivided  half  of  the  mortgaged  premises, 
which  included,  of  course,  the  undivided 
half  of  301  Court  street  claimed  by  her.  I'p- 
on  appeal  the  decree  of  the  court  below  r 
affirmed,  except  as  to  the  part  thereof  de- 
creeing Lewis  Mc.\rthur  I^a  Dow  to  be  such 
owner.  By  mistake,  however,  the  entry  of 
the  decree  of  this  court  showed  that  the 
decree  from  which  the  appeal  was  taken 
was  In  all  things  affirmed,  and,  upon  receipt 
of  the  mandate  Issued  thereon,  a  decree  of 
the  circuit  court  was  entered  September  1, 
1808,  in  accordance  with  its  provisions,  de- 
creeing that  Lewis  McArthur  La  Dow  was 
the  owner  In  fee  of  an  undivided  half  of  the 
entire  mortgaged  property.  On  September 
20,  1898,  the  final  report  of  the  receiver  was 
examined  and  approved,  and  it  was  thereup- 
on decreed  that  he  pay  to  S.  L.  Conklin  the 
sum  of  $532.70,  to  Lewis  McArthur  La  Dow 
?290.9O,  and  to  Mrs.  Lombard  ?61.09,  and 
"that  he  take  vouchers  therefor,  and  that 
upon  the  filing  of  such  vouchers  the  said  re- 
ceiver be  discharged  without  further  order 
of  this  court."  On  November  5,  1898,  the 
undivided  half  of  the  property  described  in 
the  moi-tgage,  formerly  belonging  to  Frank 
E.  La  Dow,  was  sold  under  the  decree  of 
foreclosure  to  the  plaintiff,  and  the  sale  was 
confirmed  on  the  10th  of  the  month.  Noth- 
ing further  was  done  by  Mrs.  Lombard  in 
the  matter  until  the  19th  of  July,  1899,  when 
she  applied  to  this  court  for  an  order  recall- 
ing the  mandate,  so  that  its  decree  might  be 
made  to  conform  to  the  opinion  and  actual 
decision  of  the  court.  This  motion  was  al- 
lowed, and  upon  the  return  of  the  mandate 
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the  court  on  the  2d  of  January,  ISOO,  made 
an  order  correcting  tbe  decree  accordingly; 
and,  a  mandate  Issued  on  tbe  amended  de- 
cree baring  been  filed  In  tbe  court  below  on 
tbe  16tb  of  tbe  montb,  a  decree  waa  tbere 
entered  In  accordance  tberewitb.  On  Feb- 
ruary utb  and  24ui  Mrs.  Lombard  filed  mo- 
tions In  tbe  court  below  to  vacate  tbe  order 
of  distribution  of  September  20,  1898,  and 
for  an  order  redistributing  tbe  net  profits  In 
tbe  receiver's  bands,  and  also  for  an  order 
requiring  bim  and  tbe  defendant  Lewis  Mc- 
Artbur  La  Dow  to  pay  ber  all  tbe  rents  and 
profits  of  tbe  premises  301  Court  street  up 
to  tbe  time  of  tbe  sberllT's  sale  hereinbefore 
referred  to,  and  of  an  undivided  half  there- 
of since  sucb  sale,  less  the  proportion  there- 
of due  on  tbe  dower  right  of  Mattle  A.  La 
Dow.  Upon  tbe  bearing  of  these  motions, 
after  notice  to  all  tbe  parties,  tbe  court,  on 
March  3d,  made  tbe  following  order:  "It 
appearing  to  tbe  court  that  the  receiver  has 
long  since  been,  to  all  intents  and  purposes, 
discharged,  and  that  sucb  money  as  may  be 
due  to  said  Letitia  Lombard  is  not  in  tbe 
bands  of  sucb  receiver,  except  that  portion 
allotted  to  her  by  the  court,  and  which  she 
refused  to  accept,  to  wit,  $61.09,  and  It  also 
appearing  that,  under  tbe  decision  of  the 
■upreme  court  Inst  handed  down,  tbe  court 
did  err  in  said  distribution  order.  It  is  here- 
by ordered  that  plaintiff  S.  L.  Gonklln  and 
defendant  Lewis  McArthur  La  Dow,  the 
parties  overpaid  In  such  distribution,  do  pay 
to  said  Letltia  Lombard  such  sum  as  shall 
make  such  dlGtrlbution  equitable  to  tbe  date 
of  such  distribution,  to  wit,  said  Conklin 
$48.71,  and  said  La  Dow  $33.85,  making  to- 
tal distriuutlve  portion  going  to  said  Leti- 
tia Lombard  $161.65.  And  it  also  appearing 
that  said  petition  also  asks  that  said  Conk- 
lin and  La  Dow  do  account  for  rents  and 
profits  of  the  premises  herein  Involved  dur- 
ing such  time  as  they  have  been  In  posses- 
sion since  said  distribution,  and  that  the 
court  place  said  Lombard  in  possession  of 
that  portion  of  said  premises  claimed  by 
her,  and  upon  that  prayer  it  appearing  that 
the  receiver,  under  order  of  this  court,  upon 
the  first  opinion  of  tbe  supreme  court  herein, 
as  It  then  understood  tbe  same,  and  upon 
entering  Judgment  on  the  mandate,  surren- 
dered all  of  said  property  on  the  20th  day 
Of  September,  1898,  and  has  since  bad  noth- 
ing to  do  with  it  in  any  manner  whatsoever, 
and  that  at  that  time  tbe  said  receiver  dis- 
tributed the  funds  in  his  bands  according 
to  the  order  of  this  court  so  far  as  he  was 
able  to  do  so,  and  was  In  all  things  dischar- 
ged upon  filing  vouchers  (wblcb  be  was  un- 
able to  do  because  of  the  refusal  of  said 
Letitia  Lombard  to  accept  and  receipt  for 
tbe  proportion  directed  to  be  paid  to  ber), 
and  that  therefore  since  said  entry  of  Judg- 
ment on  tbe  mandate  this  court  has  had  no 
possession  of  or  Jurisdiction  over  any  part 
of  said  property,  it  Is  ordered  that  the  peti- 
tion asking  accounting  and  possession  be, 
and  tbe  aame  la,  denied,  and  said  Letitia 


Lombard  directed  to  proceed  In  the  usual 
manner  for  an  accounting  between  Joint  ten- 
ants." On  tbe  20tb  of  March  Mrs.  Lombard 
served  a  notice  of  appeal  from  tbe  order  of 
March  3,  1900,  upon  tbe  attorney  for  plain- 
tiff, and  on  tbe  24th  of  tbe  montb  on  tbe 
receiver  and  tbe  attorney  for  Lewis  McAr- 
thur La  Dow.  Upon  the  22d  of  March  tbe 
court  below,  apparently  upon  Its  own  mo- 
tion, and  without  notice  to  or  upon  tbe  ap- 
plication of  any  of  tbe  parties  to  tbe  suit, 
directed  an  order  to  be  entered  "nunc  pro 
tunc  as  of  tbe  20tb  of  September,  1898,"  of 
which  the  following  Is  a  copy:  "Now,  on 
this  day.  It  appearing  that  mandate  of  tbe 
supreme  court  herein  has  been  filed,  and 
Judgment  and  decree  taken  and  entered 
thereon,  and  therefrom  it  further  appearing 
that  the  decree  of  this  court  in  this  cause  is 
In  all  things  confirmed  and  affirmed,  and 
that  therefore  such  decree  Is  final,  and  it 
also  appearing  that  under  said  decree  the 
premises  herein  Involved  have  been  sold  as 
by  statute  in  such  cases  provided,  and  that 
there  are  no  further  duties  for  tbe  receiver 
therein,  Charles  B.  Wade,  to  perform.  It  Is 
ordered  that  said  receiver  do  forthwith  sur- 
render possession  of  all  property  herein  in- 
volved, and  In  pleadings  described,  to  plain- 
tiff S.  L.  Conklin,  the  purchaser  at  said  sale, 
and  Lewis  McArthur  La  Dow,  defendant, 
who  is  declared  by  said  decree  to  be  tbe 
owner  of  one  undivided  half  interest,  sub- 
ject to  widow's  dower,  in  all  of  said  proper- 
ty." 

Raleigh  Stott,  for  appellant  J.  J.  Balleray 
and  Chas.  H.  Carter,  for  respondents. 

BEAN,  C.  J.  (after  stating  the  facts).  Tbe 
motion  of  Mrs.  Lombard,  made  In  February, 
1900.  for  an  order  of  redistribution  of  tbe 
funds  collected  by  tbe  receiver,  and  for  tbe 
delivery  to  ber  of  the  undivided  half  of  301 
Court  street,  was  properly  denied  on  account 
of  her  laches,  if  for  no  other  reason.  The 
original  order  of  distribution  and  for  tbe 
discharge  of  the  receiver  was  made  In  Sep- 
tember, 1898,  at  which  time  tbe  receiver's 
accounts  were  examined,  settled,  and  ap- 
proved. At  that  time  no  request  was  made 
of  tbe  court,  so  far  as  tbe  record  discloses, 
for  an  order  directing  tbe  receiver  to  turn 
over  the  property  to  any  one.  No  api>eal  has 
been  taken  from  sucb  order,  nor  was  any 
objection  made  thereto  by  Mrs.  Lombard 
until  almost  a  year  later,  when  the  petition 
was  filed  in  this  court  for  an  order  recalling 
the  mandate.  It  seems  to  us  that  under  these 
circumstances  she  is  not  now  in  a  position 
to  Insist  that  tbe  order  of  September  20.  1898, 
be  modified  or  disturbed.  It  was  made  in 
obedience  to  the  mandate  of  this  court,  with- 
out objection  by  any  of  the  parties,  so  far 
as  we  are  advised;  and  the  fund  has  been 
distributed  in  accordance  therewith,  except 
tbe  amount  apportioned  to  the  defendant 
Lombard.  It  would,  no  doubt,  have  been 
proper  for  the  court  at  the  time  It  made  the 
order  discbarghig  the  receiver,  to  have  dl- 
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rected  b!m  to  deliver  i^ossesslon  of  tke  pro)^ 
erty  to  the  party  entitled  to  It;  but  no  ob- 
jection 'was  made  on  account  of  Its  failure  to 
do  so,  either  to  the  court  below  or  by  appe&l, 
and  It  Is  now  too  late  to  question  tbe  validity 
of  such  order. 

It  is  argued  that  it  did  not  operate  to  dis- 
charge the  receiver,  because  It  was  condi- 
tioned upon  biB  subsequently  flUng  receipts 
from  the  distributees,  which  he  was  unable 
to  do,  because  Mrs.  Lombard  refused  to  re- 
ceive and  receipt  for  the  portion  directed  to 
be  paid  to  her.  But,  with  the  acquiescence 
of  all  tbe  parties,  the  receiver  ceased  to  ex- 
ercise any  control  over  the  property  and 
ceased  to  collect  the  rents  and  profits  thereof, 
so  that,  while  the  order  may  Id  some  sense 
be  Informal,  yet  Its  effect  was  to  discbarge 
the  receiver  and  exonerate  him  from  any 
further  liability  as  such;  and  If  Lewis  Mc- 
Arthur  La  Dow  wrongfully  obtained  posses- 
sion of  the  property,  as  Mrs.  Lombard  claims. 
It  was  due  largely  to  her  own  negligence. 

Tbe  alleged  nunc  pro  tunc  order  of  March 
22d  Is,  however,  clearly  void,  and  cannot 
affect  the  rights  of  the  parties  In  any  way. 
There  Is  no  finding  that  such  an  order  was  In 
fact  made  on  September  20,  1S98,  and  that 
the  entry  thereof  was  Inadvertently  omitted 
by  the  clerk.  But  It  seems  to  be  an  order 
made  on  the  22d  of  March,  1900,  which  tbe 
court  directs  to  talie  effect  as  of  tbe  20th 
of  September,  1898;  and,  clearly,  the  court 
had  no  power  or  authority  to  make  any  such 
an  order.  It  was  apparently  an  attempt 
to  amend  the  order  of  September  20th.  And 
Mr.  Black  says:  "The  power  of  courts  to 
order  the  entry  of  Judgments  nunc  pro  tunc 
Is  not  to  be  used  for  the  purpose  of  correct- 
ing errors,  omissions,  or  mistakes  of  the  court 
It  cannot  direct  a  proper  Judgment  to  be 
thus  entered,  when  the  fault  is  that  the  first 
Judgment  is  one  which  should  not  have  been 
entered  in  tbe  case,  or  Is  Imperfect  or  Im- 
proper. •  •  •  Hence  the  court  cannot  at  a 
subsequent  term  change  Its  Judgment  to  one 
which  it  neither  rendered  nor  intended  to 
render,  nor  supply  an  order  which  It  might 
or  ought  to  have  made,  but  wholly  omitted 
to  make."  1  Black,  Judgm.  i  132.  The  order 
of  March  3,  1900,  will  therefore  be  afDrmed, 
but  the  nunc  pro  tunc  order  of  March  22d 
will  be  vacated  and  held  for  naught.  This 
conclusion,  however,  to  be  without  prejudice 
to  any  further  proceedings  by  Mrs.  Lombard 
for  an  accounting  or  to  assert  her  claim  to 
the  property  in  controversy;  neither  party  to 
recover  costs  on  the  appeaL 
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BRBDINO  V.  WILLIAMa 

(Snprene  Court  of  Oregon.    July  23.  1000.) 

SCHOOL  ELECTION— GENERAL  ELECTION— VOT- 
ERS—CHALLENGE— DUTIES  OF  JUDGES 
OF  ELECTION. 

Where  a  voter  at  a  school  election  is  chal- 
lenged, be  must  furnish  erldence  to  establish 
his  right  of  suffrage  if  be  insists  on  Tnting; 
for,  since  ancb  elections  are   neither  general 


nor  special  elections,  the  provisions  of  2  Hill's 
Ann.  Laws,  p.  1169,  c.  14.  tit  1,  {  2,  making  it 
tbe  duty  of  judges  of  election  at  general  or 
special  elections  to  take  active  measures  to 
determine  the  qualifications  of  challenged  vot- 
ers, are  not  applicable  thereto. 

Appeal  from  circuit  court,  Umatilla  county; ' 
8.  A.  Lowell,  Judge. 

Action  by  Christ  Breding  against  James 
Williams  to  contest  the  alleged  election  of 
defendant  to  the  office  of  school  director  of 
school  district  No.  09,  Umatilla  county.  Or. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

This  Is  a  proceeding  to  contest  tbe  alleged 
election  of  the  defendant  to  the  office  of 
scbool  director  of  school  district  No.  09,  Uma- 
tilla county.  Or.  It  is  averred,  in  effect,  that 
at  the  annual  meeting  of  said  district  held 
March  1,  1897,  the  plaintiff  and  defendant 
were  qualified  electors  of  said  district,  and 
candidates  for  said  office,  receiving  6  and 
9  votes  therefor,  respectively,  whereupon  the 
latter  was  declared  duly  elected;  that  8 
other  qualified  electors  of  said  district,  whose 
names  are  given  in  tbe  notice  of  contest,  tend- 
ered to  the  Judges  of  said  election  their  bal- 
lots in  writing,  expressing  their  choice  of 
plaintiff  for  said  office,  but  the  Judges  un- 
lawfully refused  to  receive  them,  or  any  of 
them,  though  the  electors  were  ready  and 
willing  to  take  tbe  necessary  oath  respecting 
their  qualifications;  and  that.  If  they  had 
been  permitted  to  vote,  plaintlS  would  have 
received  a  majority  of  all  the  votes  cast  The 
answer,  having  denied  the  material  allega- 
tions of  the  notice  of  contest  averred  that 
neither  of  the  persons  so  named  therein  was 
an  elector  of  said  scbool  district,  stating 
wherein  each  was  disiiuallfied.  The  reply 
having  put  In  issue  the  allegations  of  new 
matter  In  the  answer,  a  trial  was  had,  with- 
out the  intervention  of  a  Jury,  resulting  In  a 
Judgment  dismissing  tbe  proceedings,  where- 
upon plaintiff  appealed,  and,  it  apiiearing  that 
tbe  court  below  tailed  to  make  the  necessary 
findings  of  fact,  the  Judgment  was  reversed 
on  such  appeal,  and  a  new  trial  ordered. 
Breding  v.  Williams.  33  Or.  391.  54  Pac.  20C. 
The  cause  having  been  reuinndcd.  tbe  court 
in  pursuance  of  tbe  stipulation  of  tbe  parties, 
made  its  findings  frnro  the  testiinuny  thereto- 
fore taken,  and,  bnviug  again  dismissed  the 
proceedings,  plaintiff  appeals. 

S.  A.  Newberry,  for  appoibnt  J.  J.  Bal- 
leray  and  T.  G.  Hailey,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  Tbe 
court  found,  in  effect,  that  there  were  at  said 
school  meeting  22  qualified  electors.  6  of 
whom  cast  their  ballots  for  tbe  pUnintitf  and 
9  for  tbe  defendant;  that  6.  Eicbner  and  G. 
Seivers  were  legal  voters,  and  in  favor  of 
the  election  of  plaintiff,  but,  be'iig  under  the 
Impression  that  tbey  would  he  required  to 
swear  that  tbey  were  citizens  of  tbe  United 
States,  and  not  having  fully  completed  their 
naturallEatton,  neither  of  them  offered  to 
rote;    that  J.  Bichmond,  D.  Bichmond.  H. 
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Fanning,  C.  Thornton,  and  Mrs.  J.  Dand, 
qaalifled  electors,  tendered  their  respective 
ballots  to  the  judges  of  the  election,  but, 
baring  heen  severally  challenged,  neither  of 
tbem  Insisted  upon  voting,  or  offered  to  be 
sworn  respecting  his  qualification,  whereup- 
on said  ballots  were  rejected,  but,  if  they 
had  voted,  each  would  have  cast  his  ballot 
for  plaintiff;  that  there  was  a  general  and 
honest  misunderstanding  and  lack  of  knowl- 
edge on  the  part  of  the  directors  and  electors 
present  at  the  annual  meeting  respecting 
the  qnaliflcatJons  of  the  latter,  and  in  case 
of  doubt  upon  that  subject  a  challenge  was 
interposed,  but  that  each  of  the  persons 
whose  ballots  were  rejected  had  the  privilege 
of  making  oath  to  his  qualifications,  but 
neglected  to  do  so,  because  he  did  not  know 
whether,  under  the  law,  he  was  entitled  to 
vote.  The  election  having  been  held  prior  to 
the  amendment  of  section  2609,  Hill's  Ann. 
Laws  Or.  (Laws  1808,  p.  22),  It  is  contended 
by  plalntlfTs  counsel  that,  the  electors  hav- 
ing been  challenged  as  disqualified,  it  forth- 
with became  Incumbent  upon  the  chairman 
of  the  school  meeting  to  administer  to  each 
an  oath  that  he  would  truly  answer  all  ques- 
tions propounded  to  him  touching  his  place 
t>f  residence  and  qualifications  as  an  elector 
at  said  meeting,  and  upon  taking  which  to 
interrogate  him  respecting  his  citizenship  in 
this  state,  his  age,  residence  In  the  district 
immediately  preceding  the  meeting,  and 
whether  he  had  property  in  the  district  upon 
which  he  paid  a  tax,  or,  if  he  had  no  prop- 
erty therein,  whether  he  had  children  of  school 
age  to  educate;  and  if,  after  answering  such 
questions,  the  challenge  was  not  withdrawn, 
to  administer  to  each  elector  an  oath  in  sub- 
stance as  follows:  "You  do  solemnly  swear 
(or  aflirm)  that  you  are  a  citizen  of  this  state; 
that  you  are  twenty-one  years  old;  that  you 
have  resided  In  this  school  district  thirty 
days  Immediately  preceding  this  meeting; 
that  you  have  property  In  the  district  upon 
which  you  pay  a  tax;  or  (If  the  elector  have 
no  taxable  property  therein)  that  you  have 
children  of  school  age  to  educate."  But  the 
chairman  having  failed  to  perform  his  duty 
in  these  particulars,  and  the  court  having 
found  that  said  electors  were  duly  qualified, 
and  that.  If  they  had  voted,  they  would  have 
cast  their  ballots  for  the  plaintiff,  whereby 
he  would  have  received  a  majority  of  all  the 
Votes  cast,  it  erred  in  not  directing  that  a 
certificate  of  election  be  Issued  to  him,  and 
in  dismissing  the  proceedings.  This  conten- 
tion is  based  upon  the  method  of  determining 
the  qualifications  of  electors  at  general  elec- 
tions, as  prescribed  by  section  11  et  seq.,  tit. 
1,  c.  14,  of  the  general  election  laws  of  the 
state  (2  Hill's  Ann.  Laws  Or.  p.  1169),  which 
provides  that  It  shall  be  the  duty  of  any 
elector  to  challenge  any  person  offering  to 
vote  whom  he  shall  know  or  suspect  Is  not 
qualified,  whereupon  the  chairman  of  the 
Judges  of  election  shall  administer  to  the  per- 
son so  challenged  a  voir  dire  oath,  and  pro- 
pound such  interrogatories  as  may  be  nec- 


essary to  test  his  qualification,  and  If  he  re- 
fuse to  answer  fully  any  question  concerning 
his  qualification  as  an  elector  his  vote  shall 
be  rejected;  and  after  such  examination,  if 
such  challenge  Is  not  withdrawn,  to  adminis- 
ter to  him  a  final  oath,  the  form  of  which  Is 
prescribed.  It  will  thus  be  seen  that  when 
a  challenge  Is  Interposed  to  an  elector  at  a 
general  election  the  duty  of  determining  bis 
qualification  devolves  upon  the  chairman  of 
the  judges,  who.  It  would  seem,  must  take 
active  measures,  and  Immediately  try  the 
Isane  raised  by .  the  challenge.  An  exami- 
nation of  the  statute  to  which  attention 
has  been  called  will  disclose  that  the  meth- 
od prescribed  thereto  applies  only  to  general 
and  special  elections  held  In  the  several  elec- 
tion precincts  of  the  state.  Id.  {§  1,  9,  10. 
The  general  elections  are  held  on  the  first 
Monday  in  June,  1892,  and  biennially  there- 
after (Const.  Or.  art.  2,  i  14;  2  Hill's  Ann. 
Laws  Or.  p.  1172),  and  on  the  Tuesday  next 
after  the  first  Monday  in  November  In  every 
fourth  year  succeeding  every  election  of  the 
president  and  vice  president  of  the  United 
States  (Rev.  St.  V.  S.  }  131);  while  special 
elections  to  fill  vacancies  In  the  legislative 
assembly  or  In  the  office  of  representatives  In 
congress  are  held  at  such  times  as  the  gov- 
ernor, by  his  writ  authorizing  the  same,  may 
appoint  (CJonst.  Or.  art.  5,  §  17;  Hill's  .^nn. 
Laws  Or.  §  2556).  But  annual  meetings  for 
the  election  of  school  officers  In  all  organ- 
ized districts  containing  less  than  500  quali- 
fied voters  are  held  on  the  first  Monday  la 
March,  while  In  school  districts  containing 
600  or  more  qualified  voters  such  election  Is 
held  on  the  second  Monday  In  that  month 
(Hill's  Ann.  Laws  Or.  §  2000),  thus  showing 
that  school  elections  are  not  general,  and,  not 
being  held  In  pursuance  of  the  governor's 
writ,  they  are  not  special;  hence  the  rule  in- 
voked does  not  apply  to  the  question  Involved. 
Thus,  In  State  v.  Mahaey,  19  Mo.  App.  210, 
it  was  held  that  the  chairman  of  a  meeting 
of  the  qualified  voters  of  a  school  district 
was  not  subject  to  the  pains  and  penalties 
inflicted  by  the  criminal  law  for  rejecting  the 
vote  of  an  applicant  for  suffrage.  So,  too. 
In  Marion  v.  Territory  (Okl.)  32  Pac.  116,  it 
was  held  that  the  provisions  of  the  general 
election  law,  known  as  the  "Australian  Sys- 
tem," was  not  applicable  to  an  election  held 
In  pursuance  of  the  provisions  of  the  school 
laws  of  Oklahoma  territory,  to  determine 
whether  separate  schools  should  be  estab- 
lished for  colored  people.  In  Kreltz  v.  Beh- 
rensmeyer.  125  IlL  141,  17  N.  E.  232,  8  Am. 
St.  Eep.  340,  It  was  held  that  the  voter  who 
knows  that  his  ballot  was  not  accepted  must 
Insist  upon  his  rights,  and  furnish  the  evi- 
dence required  by  the  statute,  to  entitle  his 
vote  to  be  received.  In  Blanchard  v.  Stearns, 
5  Mete.  (Mass.)  298,  It  was  held  that,  to  en- 
able a  qualified  elector  to  maintain  an  ac- 
tion against  the  selectmen  for  refusing  to 
receive  his  vote  or  for  omitting  to  put  his 
name  on  the  list  of  voters,  he  must  allege 
and  prove  that  he  furnished  tbem  sutficlent 
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evidence  of  bis  liavlng  the  legal  quallflcar 
tlons  of  &  voter,  and  requested  tbem  to  In- 
sert hie  name  on  the  list  of  voters,  before 
they  refused  to  receive  his  vote  or  omitted  to 
Insert  his  name  on  such  list  To  the  same 
effect,  see  Lombard  v.  Oliver,  7  Allen,  155. 
In  the  absence  of  a  statute  the  duty  devolves 
upon  the  elector  vrbose  vote  is  challenged  to 
produce  the  necessary  evidence  to  establish 
his  right  of  suffrage,  if  he  insists  upon  its 
exercise.  The  legislative  assembly  has  made 
no  special  provision  respecting  the  determina- 
tion of  the  qualification  of  electors  at  school 
meetings,  and,  the  statute  relating  to  gen- 
eral elections  being  inapplicable  thereto,  the 
judges  of  the  election  at  said  meeting  could 
not  be  placed  in  default,  so  as  to  authorize 
the  votes  of  these  electors  to  be  counted  for 
the  person  of  their  choice,  until  they  had 
done  or  offered  to  do  ail  things  necessary  to 
prove  their  qualifications;  but,  said  electors 
having  failed  to  msike  or  offer  any  proof,  no 
error  was  committed  in  dismissing  the  pro- 
ceedings. Darragh  v.  Bird,  3  Or.  229.  There 
are  other  alleged  errors  assigned,  but  they 
are  not  argued  in  appellant's  brief,  and,  deem- 
ing them  unimportant,  the  ludgment  Is  af- 
firmed. 

(22  UUb,  61) 

LEWIS  V.  SILVER  KING  MIN.  CO. 

(Supreme  Court  of  Utah.    May  5,  1000.) 

MOTION  FOR  NONSUIT— SPECIFICATION  OF  OB- 
JKCTIOi^S— SUFFICIENCY. 

l._A  party  moving  for  nonsuit  should,  in  the 
motion,  lay  his  finger  on  the  exact  point  of  bis 
objection.! 

2.  A  motion  for  a  nonsuit  "on  the  ground  of  a 
fatal  variance  between  the  pleadings  and  the 

Sroof,  and  also  upon  the  ground  that  the  evi- 
ence   fails   to   show    any    negligence   or   cnre- 
lessness  whatever  on  the  part  of  the  defendant 
company,"  is  too  general  to  l>e  considered. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Summit  county; 
A.  G.  Norrell,  Judge. 

Action  by  Mary  Ann  Lewis  against  the  Sil- 
ver King  Mining  Company.  Judgment  for 
defendant.    Plaintiff  appeals.    Reversed. 

Richards  &  Allison  and  W.  I.  Snyder,  for 
appellant  Dickson,  Ellis  &  Ellis,  for  re- 
spondent 

BASEIN,  J.  This  Is  an  action  In  which 
the  plaintiff  seeks  to  recover  damages  for  the 
death  of  her  son,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  The 
complaint,  in  substance,  alleges  that  while 
John  A.  Lewis,  the  son  of  plaintiff,  was,  on 
the  18th  day  of  July,  1898,  engaged,  as  M. 
servant  of  the  defendant  in  making  an  ex- 
cavation under  the  direction  of  defendant  for 
a  mill  site  in  Woodslde  canyon,  in  Summit 
county,  Utah,  the  defendant  carelessly  and 
negligently,  and  without  the  knowledge  or 
fault  of  the  deceased,  caused  large  rocks  to 
t>e  hauled  and  unloaded  at  a  point  on  a  steep 
hillside  above  the  place  where  the  deceased 

'Prank  v.  Mining  Co.,  M  Pac  119,  U  Utah,  36;  Mo- 
iBtjrr*  ▼.  Mlnlns  Co..  SO  Pao.  65i,  20  Viah,  — . 


Tvaa  so  «igaged,  and  carelessly  and  negli- 
gently let  one  of  the  rocks  roll  down  the  hiU- 
Bide  and  strike  and  injure  the  deceased,  there- 
by causing  his  death.  The  answer  denied  the 
alleged  negligence.  At  the  close  of  the  plain- 
tiff's testimony  the  defendant  moved  for  a 
nonsuit  "on  the  ground  of  a  fatal  variance  be- 
tween the  pleadings  and  the  proof,  and  also 
upon  the  ground  that  the  evidence  falls  to 
show  any  negligence  or  carelessness  what- 
ever on  the  part  of  the  defendant  company." 
The  party  moving  for  a  nonsuit  should,  in 
the  motion,  lay  his  finger  on  the  exact  point 
of  his  objection.  The  motion  does  not  state 
In  what  particulars  there  was  a  variance  be- 
tween the  pleadings  and  the  evidence,  nor  oa 
what  particular  points  the  evidence  failed  to 
show  negligence  on  the  part  of  the  defendant 
If  this  had  been  done.  It  may  be  that  the  trial 
court  would  have  permitted  the  pleadings  to 
be  amended  so  as  to  conform  to  the  evidence^ 
and  have  permitted  the  plaintiff  to  supply  the 
defects  in  the  evidence  which  the  motion 
pointed  out  and  the  plaintiff  might  have  been 
able  to  have  done  so.  In  the  cases  of  FranlL 
V.  Mining  Co.,  19  Utah,  35,  56  Pac  419.  and 
Mclntyre  v.  Mining  Co..  20  Utah,  — ,  00  Pac 
554,  we  held. that  a  party  moving  for  a  non- 
suit ought  to  be  required  to  specifically  state 
the  grounds  upon  which  be  bases  bis  motion, 
and  thereby  coll  the  court's  attention  and 
that  of  the  opposite  party  to  the  point  on 
which  he  relies.  This  rule  is  well  establish- 
ed by  the  decisions  of  the  courts.  Kiler  ▼. 
Klmbal,  10  Cal.  268;  Sanchez  v.  Neary.  41 
Cai.  487;  People  v.  Banvard,  27  Cal.  474; 
Coffey  V.  Greenfield,  62  Cal.  608;  MiUet  t. 
Luco,  80  Cai.  2G1,  22  Pac.  195;  Belcbw  t. 
Murphy,  81  Cal.  39,  22  Pac.  264;  Shaln  t. 
Forbes,  82  C^ai.  682,  23  Pac.  198;  Jacobs  Sal- 
tan Co.  T.  Union  Mercantile  Co.,  17  Mont 
61,  42  Pac.  109.  There  are  numerous  other 
authorities  to  the  same  effect  In  the  last 
case  cited  the  grounds  of  the  motion  for  the 
nonsuit  were  that  the  plaintiff  had  failed  to 
prove  the  allegations  of  the  complaint  and 
had  failed  to  prove  any  consideration  or  prom- 
ise, or  that  any  promise  had  been  made  by 
defendant  as  alleged  In  the  complaint  In 
the  case  of  Jaciuon  ▼.  Traction  Co.,  59  N.  J. 
Law,  26,  35  Atl.  754,  the  grotmd  of  the  motion 
was  that  the  plaintiff  had  not  established  the 
liability  of  the  defendant  The  court  in  the 
opinion,  sold:  "This  vague  statement  left  the 
mind  of  the  trial  Judge  unenlightened  as  to 
defendant's  claim.  Whether  it  was  that  the 
evidence  failed  to  prove  that  the  death  of 
plalntifr<<  intestate  was  caused  by  the  trolley 
car,  or  that  the  motorman  was  negligent  or 
that  the  motorman  was  In  defendant's  em- 
ploy, so  that  the  maxim  respondeat  superior 
would  apply,  was  not  disclosed.  Upon  error, 
a  bill  of  exceptions  which  does  not  show  that 
the  precise  point  of  which  a  review  is  sought 
was  made  by  counsel  presented  to  the  mind 
of  the  court  and  decided,  will  not  be  con- 
sidered. Insurance  Co.  v.  Barraciiff,  45  N.  J. 
Law,  543.  The  same  reason  applies  to  the  re- 
view of  such  rulings  of  the  trial  judge  bj 
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rules  to  Bbow  cause."  In  People  t.  Banrard, 
27  Cal.  474,  the  court  Bald:  "Most,  If  not  all, 
the  considerations  upon  wblcb  it  bas  been 
held  that  a  party  objecting  to  tbe  introduc- 
tion of  testimony  should  state  precisely  the 
grounds  of  his  objection  are  equally  applicable 
to  show,  when  a  nonsuit  is  moved  for  at  tlie 
trial,  that  the  attention  of  the  court  and  of 
opposite  counsel  should  be  particularly  direct- 
ed to  the  supposed  defects  in  the  plaintiCTs 
case.  We  not  only  understand  such  to  be 
the  rule,  but  consider  Its  observance  a  matter 
of  much  practical  consequence." 

The  grounds  of  the  motion  in  this  case  were 
too  general  to  be  considered.  I  have,  how- 
ever, examined  the  evidence,  and  am  of  tbe 
opinion  that  the  testimony  of  the  plaintiff 
tended  to  show  negligence  on  the  part  of  tbe 
defendant,  and  was  sutticlent  to  support  a 
verdict  in  favor  of  the  plaintiff.  It  is  order- 
ed that  the  Judgment  of  the  lower  court  be 
reversed,  and  the  case  remanded  for  a  new 
trial,  and  that  the  respondent  pay  the  costs. 

BARTCH,  C.  J.,  and  MINER,  J.  We  con- 
cur as  to  the  insufficiency  of  the  motion  for 
nonsuit,  and  therefore  In  reversing  the  Judg- 
ment for  that  reason. 


STATE  V.  MASON. 
(Supreme  Court  of  Montana.     July  23.  1000.) 

CRIMINAL  LAW— APPBAli-RBCORD-SUFFI- 
CIENCY. 
The  court  in  a  rriminnl  prosecution  char- 
ged the  jury  that  they  were  the  exclusive  judKcs 
of  the  evidence  and  its  weight,  and  the  credibil- 
ity of  tbe  witnesses,  and  that  tbey,  on  consid- 
ering the  ovideneo.  might  reject  all  or  any  tes- 
timony not  supported  or  corroborated  by  other 
worthy  and  credible  evidence.  Hfld,  that  on 
appeal  from  the  judgment,  on  the  judgment 
roll,  such  instruction  cotdd  be  reviewed,  though 
the  record  contained  no  evidence,  since  it  was 
erroneous  under  any  and  every  conceivable  state 
of  facts. 

Appeal  from  district  court,  SUverbow  coun- 
ty;   William  Clancy,  Judge. 

John  J.  Mason  was  convicted  of  robbery, 
and  appeals.     Reversetl. 

John  W.  Kirk,  for  appellaut.  C.  B.  Nolan, 
Atty.  Gen.,  for  the  State. 

WORD,  J.  On  the  2d  day  of  February, 
1800,  In  the  district  court  of  Silverbow  coun- 
ty, the  defendant  was  found  guilty  of  the 
crime  of  robbery,  and  thereafter  was  senten- 
ced to  tbe  state  prison  for  a  term  of  20  years. 
Xo  motion  for  a  new  trial  was  made,  nor  does 
the  record  contain  any  bill  of  exceptions;  and 
what  evidence  the  record  did  contain,  upon 
motion,  has  been  stricken  out.  The  appeal  is 
from  the  Judgment,  on  the  Judgment  roll.  It 
appears  from  the  Judgment  roll  that  witness- 
es were  called,  and  testimony  was  given  In 
behalf  of  defendant. 

The  appellant  complains  of  the  following 
instruction,  which  it  is  agreed  was  given  by 
the  court  below  of  its  own  motion:  "The 
court  Instructs  the  Jury  that  they  are  tbe  sole 


and  exclusive  Judges  of  the  evidence  given  In 
this  case,  and  the  weight  of  the  evidence,  and 
the  character  and  appearance  of  the  witness- 
es giving  evidence  on  the  witness  stand,  and 
also  may  consider  the  interest  they  have  in 
the  event  of  the  case;  and  if,  after  so  consid- 
ering and  weighing  all  such  evidence  and  ful- 
ly considering  tbe  same,  may  reject  all  or  any 
such  testimony,  where  It  is  not  supported  or 
corroborated  by  other  worthy  and  credible 
evidence."  Counsel  for  the  state  on  the  hear- 
ing of  the  cause  admitted  that  the  giving  of 
the  Instruction  was  manifest  error,  but  con- 
tended that  under  the  rulings  of  this  court.  In 
the  absence  of  all  evidence  from  the  record, 
error  In  giving  or  refusing  Instructions  cannot 
be  considered  on  appeal.  It  needs  no  critical 
examination  to  detect  tbe  error  in  this  in- 
struction of  which  appellant  complains.  In  it 
the  court,  in  effect,  tells  the  Jury  that,  no  mat- 
ter bow  relevant  or  competent  or  pertinent  tbe 
testimony  given  In  defendant's  behalf  may 
be,— no  matter  if  they  believe  every  word  of 
It  to  be  true,- they  are  at  liberty  to  reject 
such  testimony,  unless  it  Is  supported  or  cor- 
roborated by  other  competent  and  credible 
evidence.  This  is  not  tbe  law.  llie  instruc- 
tion complained  of  Is  clearly  erroneous,  and 
the  presumption  Is  that  it  was  prejudicial  to 
the  defendant.  It  cannot  be  correct  under  any 
supposed  state  of  facts,  and  so  Is  wrong  in  the 
absence  of  all  evidence,  as  It  would  be  were 
tbe  evidence  before  us. 

Wltli  the  record  In  this  case  in  the  condi- 
tion stated  above,  the  question  is,  can  this  In- 
struction be  reviewed?  It  Is  to  be  remember- 
ed that  under  section  2176  of  tbe  Penai  Code 
"tbe  written  charges  and  Instructions,  with 
the  Indorsements  showing  the  action  of  the 
court,  form  part  of  tbe  record,  and  any  error 
in  the  decision  of  the  court  thereon  may  be 
taken  advantage  of  on  appeal,  in  like  manner 
as  If  presented  in  a  bill  of  exceptions,"  and 
that  section  2229,  Id.,  provides  that  the  Judg- 
ment tM  In  a  criminal  case  shall  Include, 
among  other  things,  "(3)  tbe  charges  given  or 
refused,  and  the  indorsements  thereon."  Sec- 
tions 2170,  2220,  supra,  are  practically  the 
same  as  sections  1170  and  1207  of  the  Penal 
Code  of  California,  adopted  in  1872.  In  the 
case  of  People  t.  King,  27  Cal.  507,  514,  the 
court  said:  "It  is  proper,  however,  to  add,  in 
this  connection,  that  in  the  absence  of  any 
statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency, 
so  far  as  may  be  necessary  to  point  the  excep- 
tion, we  must  presume  in  favor  of  the  action 
of  the  court  below,  upon  the  principle  that 
the  party  who  alleges  error  must  show  it. 
This,  however,  must  be  taken  with  the  quali- 
fication that,  where  tbe  action  of  tbe  court 
below  is  manifestly  erroneous  under  any  and 
every  conceivable  state  of  facts,  this  court 
will  review  It,  notwithstanding  the  evidence 
may  not  have  been  brought  up."  People  v. 
Levison,  10  Cal.  08,  where  the  defendant  was 
indicted  for  receiving  stolen  goods  knowing 
them  to  be  stolen,— a  leading  case,  cited  In 
People  v.  King,  supra,— furnishes  an  Ulustra- 
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tlon  of  tbe  qualification  above  stated.  The 
court  below  bad  cbarged  tbe  Jury  to  tbis  effect: 
"That  a  guilty  knowledge  on  tbe  part  of  the 
defendant  Is  essential  to  tbe  constitution  of  the 
offense.  This  may  be  shown  either  directly, 
by  the  evidence  of  the  principal  offender,  or 
circumstantially,  by  proving  that  the  defend- 
ant bought  them  very  much  under  their  val- 
ue, or  denied  their  being  in  his  possession,  or 
tbe  like."  The  court,  in  reviewing  this  In- 
struction, tbe  giving  of  which  was  the  only 
error  assigned,  say:  "We  understand  that 
the  court  asserted,  as  a  conclusion  of  law, 
that  'the  purchase  of  goods  at  a  great  under- 
value by  defendant  Is  sufficient  proof  of  the 
knowledge  by  him  that  the  goods  were  sto- 
len.' This  is  not  true.  Besides,  the  charge 
makes  a  denial  by  the  defendant  that  the 
goods  were  in  bis  possession,  whether  the 
denial  was  truly  made  or  not,  proof,  and  soffl- 
dent  proof,  of  the  defendanf s  guilty  knowl- 
edge. It  also  leaves  the  inference  that  the 
unsupported  testimony  of  the  thief  is  suffi- 
cient to  establish  the  defendant's  guilt.  •  •  • 
In  this  case  the  jury  might  well  believe  the 
court  instructed  them,  that,  if  tbe  defendant 
bought  the  goods  much  below  their  value, 
this  was  sufficient  to  convict  him,  or,  if  he 
denied  that  be  bad  the  goods,  this  was 
enough,  or,  If  the  thief  swore  he  so  received 
them,  this  was  sufficient.  It  Is  true,  there  is 
no  statement  in  this  case.  But,  when  the  in- 
structions are  erroneous  under  any  and  every 
state  of  facts,  then  this  court  will  review 
them.  For  it  follows  as  necessarily  in  such  a 
case  that  the  court  erred  to  tbe  prejudice  of 
the  defendant,  when  there  is  no  statement, 
as  when  one  exists.  If.  however,  the  Instruc- 
tions may  be  correct  under  any  supposed  state 
of  facts,  as  the  appellant  must  show  affirma- 
tive error,  we  presume  In  favor  of  the  Judg- 
ment below,  and  will  not  reverse  the  judg- 
ment when  no  statement  appears."  In  the 
case  of  People  v.  Dick,  34  Cal.  6«3.  for  the 
giving  of  an  instruction  wrong  under  every 
conceivable  state  of  facts,  the  court,  upon 
the  authority  of  the  cases  cited  supra,  grant- 
ed a  new  trial.  And  In  Carpenter  v.  Ewing, 
76  Cal.  487,  488,  18  Pac.  432,  the  court  again 
announces  the  rule  as  follows:  "None  of  the 
evidence  being  brought  up  in  the  record,  and 
there  being  nothing  to  show  its  purport  or 
tendency,  it  will  be  presumed  that  it  was 
such  as  to  Justify  the  instructions,  and  that 
they  were  properly  given.  Tbe  settled  rule 
is  that  where  the  record  contains  no  part  of 
the  evidence  the  judgment  will  not  be  dis- 
turbed on  account  of  instructions  alleged  to 
be  erroneous,  unless  It  appears  that  such  in- 
structions would  have  been  erroneous  under 
every  conceivable  state  of  facts."  In  the  fol- 
lowing cases,  among  others,  this  quallflcation 
of  the  general  rule  is  recognized  and  applied: 
People  V.  Torres,  38  Cal.  141;  People  v.  Pa- 
dillla,  42  Cal.  535;  People  T.  Donahue,  45  Cal. 
321;  People  v.  Brotherton,  47  Cal.  388;  Peo- 
ple V.  Smith,  57  Cal.  130;  People  v.  Gilbert, 
GO  Cal.  108;  People  v.  Travers.  88  Cal.  233,  26 
Pac.  88;   People  v.  DonguU,  02  Cal.  607,  609, 


28  Pac:  782;  Thompson  v.  People,  4  Neb.  531; 
McKay  v.  Frlebele,  8  Fla.  21. 

Counsel  for  tbe  state,  in  support  of  his 
contention  that,  in  the  absence  of  all  evidence 
from  the  record,  errors  in  the  giving  or  re- 
fusing of  instructions  cannot  be  considered 
on  this  appeal,  cites  the  following  cases: 
Territory  v.  Bell,  5  Mont  562,  6  Pac.  60; 
Gum  V.  Murray,  6  Mont  10,  9  Pac.  447;  State 
V.  Gill,  21  Mont  151,  53  Pac.  184;  and  State 
v.  Gawlth,  19  Mont  48,  47  FOjC  207.  In  Ter- 
ritory V.  Bell  the  court  very  properly  held 
that  it  was  not  possible  to  say  whether  the 
verdict  was  C(Xttrary  to  the  law  and  the  evi- 
dence, or  whether  the  instructions  given  or 
refused  were  applicable  or  inapplicable  to  the 
evidence,  since  the  evidence  was  not  before 
the  court  In  Gum  v.  Murray  it  was  held 
that  the  statement  upon  motion  for  a  new 
trial  could  not  be  considered  because  of  the 
absence  of  any  motion,  and  of  any  notice  of 
motion,  for  a  new  trial.  The  record  did  con- 
tain what  purported  to  be  an  exception  to  all 
the  instructions  given  by  the  court  to  the 
Jtiry,  for  tbe  reason  that  the  same  did  not 
state  the  law  applicable  to  the  case  and  were 
calculated  to  mislead  the  Jury.  The  court 
held  that  this  exception  was  not  a  bill  of  ex- 
ceptions, as  contemplated  by  section  294,  div. 
1,  Rev.  St.,  and  therefore  was  not  a  part  of 
the  judgment  roll.  In  State  v.  Gill  counsel 
for  the  defendant  assigned  as  error  the  giv- 
ing and  the  refusal  of  the  court  to  give  cer- 
tain instructions  set  out  in  full  in  the  opin- 
ion. In  passing  upon  this  alleged  error  the 
court  say:  "This  action  of  tbe  court  is  as- 
signed as  error.  Whether  such  action  of  the 
court  was  erroneous  or  not  dex)ends  neces- 
sarily upon  what  the  evidence  was.  It  is  Im- 
possible for  us  to  determine  whether  or  not 
the  court  erred  in  this  particular,  without  an 
examination  of  the  evidence,  and  there  Is  not 
a  syllable  of  evidence  in  the  record."  It  ap- 
pears further  from  the  opinion  that  the  at- 
torney general  practically  conceded  In  bis  ar- 
gument that  the  evidence.  If  before  the  court 
would  show  that  the  district  court  erred  In 
giving  and  refusing  the  instructions  com- 
plained of,  and  suggests  that  the  proper 
course  for  the  defendant  to  pursue  was  to  ap- 
peal to  the  executive  of  the  state.  The  court 
announced  Itself  as  in  accord  with  this  view, 
and  concluded  by  saying  that,  "at  any  rate, 
the  record  is  In  such  condition  that  we  are 
unable  to  consider  the  error  assigned  In  the 
giving  and  refusing  of  the  Instructions  in 
qneHtion.**  In  State  t.  Gawlth  the  court 
held,  for  reasons  stated  In  tbe  opinion,  that 
the  bill  of  exceptions  which  contained  the 
evidence  could  not  be  considered,  and  that 
the  absence  of  all  evidence  from  the  record 
made  it  impossible  for  tiie  court  to  review  the 
alleged  error  of  the  lower  court  in  refusing 
to  instruct  or  advise  tbe  Jury  to  acquit  the 
defendant  oa  tbe  ground  that  the  evidence 
was  insufficient  to  warrant  a  conviction. 
Next,  taking  up  the  error  alleged  to  have 
been  committed  by  the  court  in  instructing 
the  Jur}-,  attention  is  called  to  the  fact  that 
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the  rround  desisnated  in  the  notice  of  mo- 
tion for  a  new  trial  In  the  case  was  that  "the 
Terdlct  was  contrary  to  the  law  and  erl- 
dence,"  and  the  court  held  that,  so  far  as  the 
motion  pertained  to  the  evidence,  It  must  be 
disregarded  at  once,  as  the  evidence  in  the 
case  could  not  be  considered.  The  question 
remaining  in  the  case  was  this:  C!ouId  the 
court  review  the  Instructions  on  an  anieal 
from  tlie  judgment,  or  from  an  order  denying 
a  motion  for  a  new  trial,  where  the  only 
designation  of  the  ground  upon  which  the 
motion  for  a  new  trial  was  made  was  that 
the  verdict  was  contrary  to  law?  In  decid- 
ing this  qnestion  the  court  seems  to  assume 
that  a  motion  for  a  new  trial  Is  the  only  way 
to  bring  up  for  review  errors  committed  by 
the  court  In  Instructing  the  Jury,  and  that  up- 
on such  a  motion  the  instructions  cannot  be 
considered,  where  the  sole  ground  of  the  mo- 
tion is  that  the  verdict  Is  contrary  to  law. 
Nowhere  In  the  opinion  Is  it  said  that  when 
an  appeal  is  taken  upon  the  Judgment  roll 
alone,  w^ithout  a  statement  or  bill  of  excep- 
tions, an  Instruction  cannot  be  reviewed 
which  is  manifestly  erroneous  under  any  and 
every  conceivable  state  of  facts.  And  we  do 
not  find  in  the  decisions  of  this  court  any 
adjudication  upon  this  precise  question,  more 
especially  since  the  adoption  of  our  present 
Code.  In  the  cases  of  Barber  v.  Briscoe,  8 
Mont  214,  10  Fac.  589,  and  Klelaschmidt  v. 
McDermott,  12  Mont.  SOO,  30  Fac.  383,  and 
in  the  concurring  opinion  of  De  Witt,  J.,  in 
the  latter  case,  the  question  now  presented 
is  referred  to,  but,  not  being  raised,  was  not 
decided.  It  may  be  said  that  in  the  case  of 
State  V.  Gawitb,  supra,  the  court  must  have 
passed  upon  the  question.  But,  admitting 
this  to  be  BO,  yet  it  is  only  inferentially, 
since  the  court  nowhere  in  the  opinion  directs 
its  attention  to  the  consideration  of  the  in- 
Btmctions,  except  in  connection  with  the  mo- 
tion for  a  new  trial.  The  case  of  State  v. 
Gawith,  supra.  Is  overruled  in  so  far  as  it 
la  held  therein  that  on  an  appeal  from  the 
Judgment,  in  the  absence  of  a  statement  or 
bill  of  exceptions,  the  instmctions  cannot  be 
reviewed ;  and  we  approve  of  and  follow  the 
rule  as  announced  in  Feople  v.  Levison,  supra, 
and  the  cases  cited  in  support  thereof.  For 
the  giving  of  this  instruction  cc«uplained  of 
by  appellant,  which  does  not  state  the  law, 
and  which  must  be  presumed  to  have  been 
prejueiicial  to  the  defendant,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial.    Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  FIGOTT,  J.,  concur. 


MONROE  V.  C.A.NNON. 
(Supreme  Court  of  Montana.    July  16,   1900.) 

TRESPASS— UNFBNCED  PASTURK-HGRDINO  Ol 

ANIMALS. 

Where  defendant  rnnsed  his  sheep  to  be 
herded  on  what  he  knew  to  be  plaintltTs  pas- 
ture, though  the  same  was  unfenced.  an  action 
will  lie  tor  the  value  ot  the  grass  destroyed  by 


th»  sheep,  aotwithstandteg  Pol.  Code,  {  8258^ 

providing  that,  if  an  animal  l>reak  into  any 
fenced  incIo«ure,  the  owner  of  the  animal  BhaJl 
be  liaUe  for  damages  sustained,  sine*  such 
statute,  permitting  recovery  only  where  the  land 
is  fenced,  applies  to  trespasses  committed  by 
animals  running  at  large  without  the  knowl- 
edge of  the  owner,  and  not  to  a  case  where  one 
knowingly  and  willfully  appropriates  the  use 
of  another's  land. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   S.  H.  Mclntlre,  Judge. 

Action  by  Burt  Monroe  against  Henry 
Cannon.  From  a  Judgment  in  favor  of 
piaintlfF,  defendant  appeals.    Afilrmed. 

This  was  an  action  in  assumpsit,  brought 
in  the  district  court  of  Lewis  and  Clarke 
county  by  Burt  Monroe,  to  recover  of  the 
defendant,  Henry  Cannon,  the  sum  of  $000, 
alleged  to  be  due  plaintiff  for  pasturage,  in 
that  for  about  10  days,  ending  on  or  about 
the  8tb  day  of  December,  1805,  defendant 
herded  and  pastured  his  sheep,  to  the  num- 
ber of  about  2,300,  upon  the  land  and  pas- 
ture of  plaintiff  described  in  the  complaint 
The  facts  of  the  case,  as  shown  by  the  plead- 
ings and  proof,  were  substantially  as  fol- 
lows: At  a  time  long  prior  to  the  bringing 
of  this  action,  the  appellant  and  bis  prede- 
cessors In  interest  inclosed  by  a  fence  some- 
thing like  10  sections  of  land  in  Cascade 
county.  Part  of  this  land  so  Inclosed  be- 
longed to  appellant,  and  a  portion  thereof 
was  a  part  of  the  public  domain.  To  120 
acres  of  this  public  land  so  Inclosed  by  appel- 
lant's fence  tlie  plalntifT  acquired  title.  Dur- 
ing the  spring  and  summer  of  1805,  plain- 
tlfF  built  ditches  to  this  land  and  irrigated 
It,  and  the  testimony  shows  that,  at  the 
time  the  sheep  of  the  appellant  were  driven 
and  pastured  thereon,  this  land  of  plaintiff 
had  upon  It  about  l>u  tons  of  blue-Joint  grass, 
of  the  value  of  from  four  to  five  dollars  per 
ton.  While  It  is  true  that  at  the  time  of 
the  injury  complained  of,  plaintlfT's  lan|  was 
unfenced,  yet  it  appears  from  the  evidence 
that  its  boundaries  were  marked  by  post 
holes,  by  ditches,  and  by  stakes  placed  at 
Intervals  along  the  exterior  limits  of  the 
land.  It  further  appears  from  the  evidence 
that  the  band  of  sheep  which  were  herded 
and  pastured  on  plaintiff's  land  were  at  that 
time  in  charge  of  a  herder  in  the  employ 
of  the  appellant,  and  that  the  herder  knew 
the  boundaries  of  plaintiff's  land,  and  admit- 
ted that  he  had  been  repeatedly  asked,  and 
finally  had  been  ordered,  by  plaintiff's 
agents,  to  keep  the  sheep  In  his  care  off  of 
and  away  from  the  premises  of  plaintiff. 
This  the  herder  refused  to  do,  saying  that 
he  had  been  told  to  herd  upon  plaintiff's  land 
by  one  Morgan,  foreman  of  defendant.  The 
result  was  that  the  grass  upon  plaintiff's 
land  was  eaten  up  and  destroyed.  It  fur- 
ther appears  from  the  evidence  that  when 
the  defendant.  Cannon,  was  Informed  by 
plaintiff  of  the  acts  of  his  herder  and  of  the 
damage  done,  the  defendant  approved  of 
such  acts  on  the  ground  that  the  land  was 
unfenced.    Trial  was  by  Jury.    Verdict  for 
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plaintiff  for  $300.  Defendant  appeals  from 
tlie  Judgment,  and  from  tbe  order  denying 
bis  motion  for  a  new  triaL 

M.  BuUard,  for  appeilant.  Stranaban  & 
Stranalian,  for  respondent. 

WORD,  J.  (after  stating  the  facts).  Ap- 
pellant concedes  the  respondent's  ownership 
of  tbe  land,  the  appellant's  ownership  of  tbe 
sheep,  and  tbe  value  of  tbe  pasturage.  That 
respondent's  land  was  unfenced  is  undis- 
puted. 

To  appellant's  objection  that  tbe  com- 
plaint is  insutllcient,  it  is  enough  to  say  that 
tbe  complaint  contains  all  tbe  averments 
necessary  to  tbe  creation  of  a  legal  liabil- 
ity on  tbe  part  of  tbe  appellant.  It  alleges 
ownership  of  the  land  in  tbe  respondent, 
ownership  of  tbe  sheep  in  tbe  appellant,  the 
fact  that  they  were  herded  and  pastured  on 
respondent's  land  during  a  stated  period  of 
time,  and  that  such  pasturage  was  worth 
the  amount  stated  in  the  complaint.  From 
these  facts.  If  proved,  the  law  creates  an 
implied  promise  and  a  legal  liability,  al- 
though the  appellant's  cattle  were  wrong- 
fully on  the  respondent's  land.  De  La  Guer- 
ra  V.  Newhall,  55  Cal.  21;  Fratt  v.  Clark, 
^2  Cal.  89;    Roberts  v.  Evans,  43  Cal.  380. 

The  main  contention  of  appellant  Is  that 
no  action  lies,  and  no  damages  can  be  re- 
covered, for  trespass  by  animals  on  unln- 
closed  lands;  and  In  support  of  his  position 
appellant  cites  the  cases  of  Smith  v.  Wil- 
liams, 2  Mont.  195,  Pant  v.  Lyman,  9  Mont. 
Ul,  22  Pac.  120,  and  many  others  of  like 
tenor  from  other  states.  It  Is  to  be  ob- 
served that  most.  If  not  all,  of  tbe  decisions 
to  which  appellant  directs  our  attention, 
rest  upon  statutory  provisions  the  same  as, 
or  similar  to,  section  8258,  Pol.  Code,  which 
is  as  follows:  "If  any  cattle,  horse,  mule, 
ass,  hog,  sheep,  or  other  domestic  animal 
break  into  any  Inclosure,  the  fence  being 
legal,  as  hereinbefore  provided,  the  owner  of 
such  animal  Is  liable  for  ail  damages  to  tbe 
owner  or  occupant  of  tbe  Inclosure  which 
may  be  sustained  thereby.  This  section 
must  not  be  construed  so  as  to  require  a 
legal  fence  In  order  to  maintain  an  action 
for  Injury  done  by  animals  running  at  large 
contrary  to  law."  The  question  now  arises: 
To  what  extent  have  statutes  like  the  one 
Just  cited  limited  the  right  of  an  owner,  or 
of  one  in  possession,  of  real  property,  to  re- 
cover for  trespasses  committed  upon  it? 
"Every  unwarrnntnlile  entry  on  another's 
soil  tlie  law  entitles  a  trespass  by  break- 
ing his  close;  the  words  of  the  writ  of  tres- 
pass commanding  the  defendant  to  show 
cause, — 'Qnare  clausnm  querentis  freglt.'  For 
every  man's  land  is.  In  tbe  eye  of  the  law. 
Inclosed  and  set  apart  from  his  neighbors: 
and  that  either  by  a  visible  and  materia' 
fence,  as  one  field  Is  divided  from  another 
by  a  hedge,  or  by  an  ideal  Invisible  bound- 
ary, existing  only  In  the  contemplation  of 
law,  as  when  one  man's  land  adjoins  to  an- 
other's in  the  same  field.    And  every  such 


entry  or  breach  of  a  man's  close  carries  nec- 
essarily along  with  it  some  damage  or 
other;  for  If  no  other  special  loss  can  be 
assigned,  yet  still  tbe  words  of  tbe  writ 
Itself  specify  one  general  damage,  viz.  the 
treading  down  and  bruising  his  herbage." 
3  BL  Comm.  209.  "A  man  is  answeruble  for 
not  only  bis  own  trespass,  but  that  of  his 
cattle  also;  for  If,  by  bis  negligent  keeping, 
tbey  stray  upon  tbe  land  of  another  (and 
much  more  if  he  permits  or  drives  them  on), 
and  they  there  tread  down  bis  neighbor's 
herbage,  and  spoil  bis  corn  or  his  trees,  this 
is  a  trespass  for  which  the  owner  must  an- 
swer in  damages."  Id.  211,  212.  While  ad- 
mitting that  such  would  be  the  rigbts  of 
respondent  under  the  common  law,  appel- 
lant contends  that  the  provisions  of  section 
3258,  Pol.  Code,  which  makes  the  owner  of 
any  animal  named  therein  liable  for  ail 
damage  such  animal  may  do  by  breaking 
Into  an  inclosure  surrounded  by  a  legal 
fence,  negative  the  right  to  sue  for  dam- 
ages where  the  premises  are  not  Inclosed  by 
a  legal  fence;  and  that,  in  order  to  main- 
tain an  action.  It  is  necessary  to  allege  and 
prove  that  the  premises  upon  which  tbe  tres- 
pass was  committed  were  Inclosed  by  a  law- 
ful fence.  If,  in  the  case  now  under  con- 
sideration, the  damage  sustained  by  respond- 
ent bad  resulted  from  trespasses  committed 
by  cattle  or  sheep,  or  other  animals  named 
in  the  statute,  lawfully  at  large  and  not 
under  the  direction  or  control  of  their  own- 
er, then  appellant's  contention  would  be 
sound.  But  the  evidence  in  this  case  pre- 
sents a  different  question.  TJnder  the  con- 
ditions disclosed  by  the  record,  what  rights 
bad  respondent?  If  appellant  Is  right  In 
bis  contention,  the  respondent,  although  his 
grass  had  been  destroyed  by  tbe  deliberate 
act  of  appellant,  was  without  remedy;  silent 
acquiescence  was  all  that  was  left  to  him. 
If  appellant  Is  correct,  no  man  whose  field, 
or  pasture,  or  garden  Is  not  Inclosed  by  a 
legal  fence,  is  entitled  to  any  protection  un- 
der the  law  from  the  trespasses  of  any  man 
who  may  desire  to  drive  or  herd  his  cattle 
or  shoep  upon  it.  If  this  is  true  In  this  case, 
it  Is  true  In  any  case  where  a  man's  land  Is 
not  protected  by  a  legal  fence.  Take  the 
case  of  a  field  in  cultivation,  or  of  a  garden 
adjacent  to  a  home.  It  may  be  that  the 
fence  around  each  had  for  years  served  to 
keep  all  animals  out,  and  yet  was  not  as 
high  or  as  strong  as  the  law  required.  Can 
It  be  possible  that  any  man  is  at  liberty  to 
tear  down  such  a  fence,  drive  Ills  shoep  or 
cattle  within,  that  they  may  feed  upon  tbe 
contents,  and  escape  all  liability  on  the 
ground  that  no  man  has  any  right  to  com- 
plain of  such  injuries  whose  premises  are 
not  protected  by  a  legal  fence?  Such,  In  our 
opinion.  Is  not  the  law.  And  we  are  of  opin- 
ion that  under  the  evidence  In  this  case  the 
respondent's  right  to  recover  fee  O-f  damage 
sustained  by  him  is  as  clear  •«♦  • — -'ild  be 
that  of  one  whose  fence  had  been  torn  down 
by  another,  and  the  fruits  of  his  labor  de- 
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stroyed.  If  a  man  has  the  right  to  drive  hla 
sheep  or  cattle  upon  the  unlnclosed  land  of 
another,  and  to  pasture  them  there,  against 
the  will  and  wishes  of  the  owner,  it  follows 
that  he  would  have  the  right  to  go  upon  the 
same  land,  to  mow  the  grass  growing  there- 
on, and  appropriate  it  to  his  own  use.  The 
mistake  appellant  makes  Is  In  concluding 
that  the  statute  providing  for  and  defining 
a  lawful  fence,  and  giving  damages  for  the 
trespass  of  certain  animals  upon  premises 
Inclosed  by  such  a  fence,  does  not  modify, 
but  abrogates,  the  rights  existing  under  the 
common  law. 

Such  was  the  contention  In  the  case  of 
Harrison  T.  Adamson,  76  Iowa,  338,  41  N. 
W.  3i.  In  the  opinion  the  court  observed: 
"The  allegations  of  the  petition  are  to  the 
effect  that  the  defendant  knowingly  and  will- 
fully caused  his  cattle  to  be  driven  and  kept 
upon  plaintiff's  land.  Surely,  the  owner  of 
unlnclosed  prairie  land  is  not  deprived  of  his 
rights  in  It  by  any  statute  of  the  state  in  re- 
gard to  fences,  or  which  authorizes  another 
to  use  it  for  pasturage  against  the  owner's 
will.  If  he  may  so  use  it,  why  may  he  not 
use  it  for  cultivation?  There  is  nothing  to 
be  found  In  the  statutes  of  this  state,  or  the 
decisions  of  this  court,  depriving  the  owner 
of  unlnclosed  land  of  the  profits  of  the  grass 
and  pasture  thereon,  and  exempting  one  who, 
against  his  consent,  appropriates  the  grass 
or  pasture,  from  liability  therefor  to  the  own- 
er. The  laws  of  the  state  provide  that  tres- 
pass Is  not  committed  when  cattle  which  are 
running  at  large  enter  upon  unlnclosed  land. 
But  it  is  quite  a  different  thing  when  cat- 
tle not  running  at  large,  but  in  the  charge 
and  under  the  control  of  a  herdsman,  the  em- 
ploye and  agent  of  their  owner,  are  driven 
and  kept  upon  unlnclosed  land  against  the 
will  of  the  landowner,  and  with  full  knowl- 
edge of  the  owner  of  the  cattle.  In  that 
case  the  trespas.ser  takes  and  appropriates 
the  use  of  the  land  for  pasture,  and  is  held 
by  the  law  liable  tlierefor.  In  the  other  case, 
where  the  cattle,  being  at  large  without  the 
act  or  knowledge  of  the  owner,  go  upon  the 
land,  the  owner  is  not  liable,  for  the  reason 
that  he  committed  no  trespass,  and  has  not 
knowingly  appropriated  the  use  of  the  land." 
A  like  contention  as  to  the  necessity  of  a 
fence,  in  order  to  give  a  right  of  action,  was 
made  in  tlie  case  of  Powers  v.  Iviudt,  13  Kan. 
74,  an  action  of  tresp.iHS  to  recover  for  in- 
juries committed  by  defendant's  cattle  to 
growing  cro]>8  of  plaintiff.  The  court,  in  an 
opinion  by  Brewer,  J.,  say:  "It  Is  insisted 
that,  because  the  findings  show  that  Kindt 
had  no  legal  fence  or  luclosure  around  his 
premises,  he  was  not  entitled  to  recover.  But 
the  court  also  finds  that  Powers'  cattle  were 
driven  and  herded  upon  the  premises  of 
Kindt  against  his  wishes  and  consent,  and, 
while  so  driven  and  herded,  destroyed  the 
property  as  alleged;  and,  as  a  conclusion  of 
law  from  the  various  facts  found,  that  Pow- 
ers was  guilty  of  a  wanton  and  willful  want 
of  care.  This  brings  the  case  within  the 
C1P.-05 


rule  laid  down  in  Larkln  r.  Taylor,  6  Kaa. 
433,  446.  It  is  claimed  that  because  the 
plaintiffs  In  error  employed  herders  to  watch 
their  cattle,  and  keep  them  off  from  other 
parties'  crops  and  premises,  they  could  not 
be  liable  where  they  would  not  have  been 
liable  if  they  had  simply  turned  them  loose, 
and  they  bad  roamed  upon  Kindt's  premises, 
and  done  the  damage  complained  of.  This 
ignores  the  fact  that  the  court  finds  that 
these  cattle  were  driven  and  herded  upon 
Kindt's  premises,  which  brings  in  the  element 
of  gross  negligence  or  wanton  and  willful 
want  of  care."  The  case  of  Lazarus  ▼. 
Phelps.  152  U.  S.  81,  14  Sup.  Ct  477.  38  L. 
Ed.  303,  an  appeal  from  the  circuit  court  for 
the  Northern  district  of  Texas,  was  much  like 
the  one  now  under  consideration.  The  de- 
fendant in  that  action  tas  did  the  defendant  in 
this)  requested  the  court  to  charge  that  "the 
law  is  that  the  owner  of  stock  is  not  required 
to  keep  them  in  an  Inclosure,  or  to  prevent 
them  from  ranging  on  the  land  of  others,  and 
that  the  owner  of  land  trespassed  upon  by  cat- 
tle cannot  recover  from  the  owner  of  the  cattle 
damages  for  the  trespass,  tmless  his  land  is 
fenced";  and,  further,  "that  to  entitle  the 
plaintiff  to  recover  in  this  suit  you  must  be- 
lieve from  the  evidence  that  the  plaintiff's 
lands  were  fenced  from  those  leased  by  de- 
fendant If  there  was  a  common  Inclosure 
around  the  lands  of  plahitiff  and  those  leased 
by  defendant,  and  no  fence  separating  such 
lands,  then  the  plaintiff  cannot  recover." 
The  court,  in  its  opinion  in  the  case,  said: 
"The  object  of  the  statute  [requiring  the  fen- 
cing of  lands]  is  manifest.  As  there  are,  or 
were,  in  the  state  of  Texas,  as  well  as  in 
the  newer  states  of  the  West  generally,  vast 
areas  of  land  over  which,  so  long  as  the  gov- 
ernment owned  them,  cattle  had  been  permit- 
ted to  i-oam  at  will  for  pasturage,  it  was  not 
thought  proper,  as  the  land  was  gradually 
taken  up  by  individual  proprietors,  to  change 
the  custom  of  the  country  in  that  particular, 
and  oblige  cattle  owners  to  incur  the  heavy 
expense  of  fencing  their  lands,  or  be  held  as 
trespassers  by  reason  of  their  cattle  acci- 
dentally straying  upon  the  laud  of  others.  It 
could  never  have  been  hitended.  however,  to 
authorize  cattle  owners  delilJcrately  to  take 
possession  of  such  lauds,  and  depasture  their 
cattle  upon  them,  without  making  compensa- 
tion, particularly  If  this  were  done  against  the 
will  of  the  owner,  or  under  such  circum- 
stances as  to  show  a  deliberate  intent  to  ob- 
tain the  benefit  of  another's  pasturage.  In 
other  words,  the  trespass  authorized,  or  rath- 
er condoned,  was  an  accidental  trespass  caus- 
ed by  straying  cattle.  If,  for  example,  a  cat- 
tle owner,  knowing  that  the  proprietor  of 
certain  lands  had  been  in  the  liabit  of  leasing 
his  lands  for  pasturage,  should  deliberately 
drive  his  cattle  upon  such  lands  in  order 
that  they  might  feed  there,  It  would  scarce- 
ly be  claimed  that  he  would  not  be  bound  to 
pay  a  reasonable  rental.  So,  if  he  lease  a 
section  of  land,  adjoining  an  unlnclosed  sec- 
tion of  another,  and  stock  bis  own  section 
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Trtth  a  greater  nmnber  of  cattle  tban  it  conld 
pmpetly  support,  bo  that,  In  order  to  obtain 
the  proper  amount  of  grass,  they  would  be 
forced  to  stray  over  upon  the  adjoining  sec- 
tion, the  duty  to  make  comijensation  would  be 
as  plain  as  though  the  cattle  bad  been  driven 
there  \n  the  first  Instance.  The  ordinary 
rule  that  a  man  is  bound  to  contemplate  the 
natural  and  probable  consequences  of  his 
own  act  would  apply  in  such  caae,"— citing 
the  following  cases:  Cattle  Co.  v.  Vaught,  1 
Tex.  Civ.  App.  388,  890,  20  S.  W.  855;  Ker- 
whaker  v.  Railroad  Co.,  3  Ohio  St.  172;  Rail- 
way Co.  V.  Rollins,  5  Kan.  lOT,  177;  Lar- 
kln  V.  Taylor,  Id.  433;  Delaney  v.  Errtck- 
son,  11  Xeb.  533,  10  N.  W.  451;  Otis  t.  Mor- 
gan, 01  Iowa,  712,  17  N.  W.  104;  WlUard  v. 
Mathesus,  7  Colo.  76,  1  Pac.  690;  to  which 
may  be  added  Erbes  v.  Wehmeyer,  69  Iowa, 
«,  28  N.  W.  447;  Redden  v.  Clark,  76  ni. 
338;  and  Norton  v.  Young,  6  Colo.  App.  187, 40 
Pac.  156.  A  number  of  the  cases  cited  by  ap- 
pellant refer  to  the  distinction  pointed  out  In 
Lazarus  y.  Phelps,  supra,  and  recognize  the 
rule  there  laid  down.  See  Nuckolls  v.  Gant 
(Colo.)  21  Pac.  41;  Walker  v.  Bloomlngcamp 
(Or.)  43  Pac.  175;  Chase  v.  Chase,  15  Nev. 
260,  26B;  Larkln  v.  Taylor,  5  Kan.  434;  Bileu 
y.  Paisley  (Or.)  21  Pac.  934.  The  case  of 
Smith  y.  Williams,  2  Mont  196,  is  not  at 
variance  with  the  views  herein  expressed. 
That  was  an  action  in  the  nature  of  trespass 
to  recover  damages  alleged  to  have  been  suf- 
fered by  reason  of  the  cattle  of  defendant 
breaking  into  the  inclosure  of  plaintiff  and 
destroying  his  grain.  The  evidence  in  the 
case  was  not  properly  before  the  court,  and 
was  not  considered.  Upon  the  theory  that 
the  cattle  were  lawfully  at  large,  and  were 
not  driven  or  herded  upon  the  premises  of 
plaintiff  by  defendant,  the  ruling  of  the  court 
In  this  case  can  be  upheld.  The  case  of 
Fant  y.  Lyman,  9  Mont.  61,  22  Pac.  120, 
seems  to  conflict  with  the  views  of  the  court 
in  the  present  case.  We  find,  however,  that 
the  court  In  that  case  used  the  following  lan- 
guage: "Section  1119  of  the  fifth  division  of 
the  Compiled  Statutes  subjects  the  owners 
of  animals  to  liabilities  for  any  damage  done 
by  them  by  breaking  into  the  lands  of  an- 
other Inclosed  by  a  lawful  fence.  This  sec- 
tion negatives  the  liability  of  the  owner  when 
animals  lawfully  at  large,  as  in  this  Instance, 
stray  on  tmlnclosed  lands  in  quest  of  food 
or  pasturage."  If  the  facts  In  the  caae  were 
as  indicated  In  that  part  of  the  opinion  just 
given,  then  Fant  v.  Lyman,  supra.  Is  in  ac- 
cord with  the  conclusions  reached  herein. 

In  the  case  before  us,  the  complaint  was 
amended  so  as  to  charge  that  the  defendant 
"willfully  and  maliciously"  herded  and  pas- 
tured his  sheep  upon  plaintiffs  land.  While 
there  was  enough  evidence  of  willfulness  and 
malice  on  the  part  of  the  defendant  to  go 
to  the  jury,  yet  exemplary  damages  were  not 
a.sked,  and  it  is  admitted  that  a  verdict  for 
the  actual  damages  only  was  returned.  We 
may  say,  further,  that  the  action  boing  In 
contract,  the  tort  having  been  waived,  the 


original  complaint  was  solllclent,  and  the 
amendment  made  thereto  tmnecessary.  The 
Judgment  and  order  appealed  from  are  accord- 
ingly affirmed.    Affirmed. 

BRAXTLY,  a  J.,  and  PIGOTT,  J.,  con- 
cur. 


GROVES  et  al.  v.  GROVES  et  al. 

(Supreme  Court  of  Wyoming.     Aug.  1,  1900.) 

APPEAL  AND  ERROR— BILL  OF   EXCEPTIONS- 
EVIDENCE— REVIEW— MOTION  FOR 
.NEW    TRIAL. 

1.  A  finding  of  the  trial  court  based  on  evi- 
dence taken  at  the  hearing  will  not  be  reviewed 
when  the  bill  of  exceptions  does  not  contain 
the  evidence. 

2.  Afiidavits  and  an  agreed  statement  as  to 
certain  facts,  attached  to  a  petition  in  error, 
but  not  embraced  in  the  bill  of  exceptions,  are 
not  a  part  of  the  record,  and  cannot  be  con- 
sidered on  appeal. 

3.  Where  the  bill  of  exceptions  does  not  show 
that  a  motion  for  a  new  trial  was  filed  or 
that  it  was  overruled,  or  that  an  exception  was 
reserved  at  the  time  to  such  ruling,  such  mo- 
tion cnnuot  be  considered  on  appeal,  though  the 
petition  in  error  states  that  a  motion  for  a 
new  trial  was  filed,  and  refers  to  a  paper  an- 
nexed to  it  as  an  exhibit  as  such  motion  which 
is  certified  to  by  the  clerk  of  the  court  as  the 
motion  for  a  new  trial. 

Error  to  district  court,  Converse  comity; 
Richard  H.  Scott,  Judge. 

Elizabeth  Lashley  and  John  Groves  contest- 
ed the  right  of  Emma  Groves  to  the  estate  of 
her  deceased  husband.  Samuel  D.  Groves. 
From  an  order  awarding  the  estate  to  the 
widow,  contestants  bring  error.    Dismissed. 

W.  F.  Mecum,  for  plaintiffs  in  error. 
Charles  F.  Maurer  and  Burke  Sc  Fowler,  for 
defendants  In  error. 

I'OTTBR,  C.  J.  Defendants  in  error  move 
to  dismiss  the  proceedings  in  error  herein. 
The  grounds  of  the  motion  are  that  there  is  no 
petition  in  error,  no  transcript  of  the  record, 
and  no  pr(q>er  bill  of  exceptions;  that  the 
motion  for  a  new  trial  Is  not  Incorporated  in 
a  bin  of  exceptions;  and  that  the  purported 
bill  of  exceptions  does  not  show  that  It  con- 
tains all  the  evidence. 

We  do  not  think  that  the  objection  that 
there  is  no  petition  In  error  Is  well  taken. 
The  petition  recites  the  various  proceedings 
had  in  the  cause  anterior  to  the  judgment 
complained  of.  While  it  was  unnecessary  for 
the  petition  in  error  to  rehearse  those  matters, 
they  can  be  treated  as  surplusage.  It  sets 
forth  the  final  order  complained  of,  and  as- 
signs the  same  as  error  on  the  grounds  that 
It  is  not  in  accordance  with  the  facts  or  law, 
and  assigns  as  error  the  overruling  of  a 
motion  for  a  new  trial. 

t'pon  the  ground  that  the  evidence  and  the 
motion  for  a  new  trial  are  not  embraced  in 
a  bill  of  exceptions,  the  motion  must  be  sus- 
tained. Plaintiffs  in  error  seek  the  review 
and  reversal  of  an  order  made  January  9, 
1900,  adjudging  that  Emma  Groves,  one  of 
the  defendants  In  error,  is  entitled  to  the 
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whole  of  the  estate-  la' Wyomlsg  of  her  de^ 
ceased  husbaod,  Samuel  D.  Grovea.  U  aeems 
that  the  right  of  the  widow  to  the  estate  was 
contested  by  Elizabeth  Lasbley  and  John 
Groves,  sister  and  brother,  respectiTely,  of  the 
deceased.  Xbe  contest  was  made  and  the 
order  or  Judgment  entered  in  the  proceedlogs 
In  probate  for  the  settlement  of  the  estate  of 
said  decedent  From  the  final  order.  It  ap- 
pears that  the  matter  of  the  contest  was 
heard  upon  the  petitions  of  the  widow  and 
administrator,  and  the  answers  of  John  Groves 
and  Elizabeth  Laehley.  The  court  found  that 
the  estate  within  the  state  of  Wyoming,  and 
subject  to  the  Jurisdiction  of  the  court,  did 
not  exceed  in  value  the  sum  of  $10,000;  and 
the  whole  thereof,  left  in  the  hands  of  the 
administrator,  was  awarded  to  the  widow, 
pursuant  to  the  provisions  of  section  485S, 
Rev.  St  Inconsistency  between  the  findings 
and  Judgment  Is  not  charged,  but  the  com- 
plaint is  that  the  Judgment  is  not  supported 
by  the  law  or  the  facts.  The  objections  urged 
by  couns^  for  plaintiffs  in  error  in  their 
brief  all  relate  to  the  finding  of  the  court  as 
to  the  value  of  the  estate.  That  finding  is 
embraced  in  the  order  complahied  of,  which 
shows  that  a  hearing  was  had  upon  evidence. 
The  evldenoe  is  not  preserved  by  bill  of  ex- 
ceptions,— the  only  method  provided  by  law 
for  preserving  It  for  consideration  on  error. 
There  is  a  paper  attached  to  ttie  petition  In 
error  called  a  "bill  of  exceptions,"  but  it 
contains  none  of  the  evidence,  although  iqton 
Its  face  it  shows  that  there  was  evidence 
given  at  the  hearing.  An  attempt  Is  made  to 
bring  up  the  evidence  In  another  manner. 
Several  affidavits,  Bnd  a  stipulation  as  to 
certain  facts,  and  permitting  the  use  of  the 
afildavits  Instead  of  depositions,  are  attached 
to  the  petition  in  error  as  exhibits;  and  we 
understand  from  the  petition  in  error  that  it 
is  intended  to  allege  that  they  were  used  upon 
the  hearing  in  the  court  below,  but  It  Is  not 
stated  anywhere  In  any  of  the  papers  that  the 
transcript  embraces  all  the  evidence.  But 
the  evidence  caimot  be  preserved  for  consid- 
eration on  error  In  any  such  manner.  The 
aflSdavIts  and  agreed  statement  as  to  certain 
facts  do  not  belong  in  the  record  proper,  and, 
to  become  part  of  the  record,  must  be  em- 
braced in  a  bill  of  exceptions.  No  motion  for 
a  new  trial  Is  embraced  In  the  bill  of  excep- 
tions, nor  does  the  bill  refer  to  such  a  mo- 
tion in  any  way.  The  petition  in  error  states 
that  a  motion  for  a  new  trial  was  filed  and 
overruled,  and  refers  to  a  paper  annexed  to 
It  as  an  exhibit  as  the  motion  so  filed,  and 
the  paper  ie  certified  to  by  the  clerk  of  court 
as  the  motion  for  a  new  trial.  Under  oft-re- 
peated decisions  of  this  court,  and  its  rules 
of  long  standing,  a  motion  for  a  new  trial, 
to  be  of  any  avail  on  error,  must  be  embraced 
In,  and  the  exceptions  based  thereon  pie- 
served  by,  a  bin  of  exceptions.  If  the  mo- 
tion be  not  contained  in  tlie  bill,  the  effect  in 
this  court  is  the  same  as  if  no  motion  had 
l)een  made. 
The  motion  to  dismiss  must,  therefore,  be 


8)W)talnB«t-Fii«t,  because  tb«  bill  of  ex««)p- 
tiojBB  does  not  contain  the  ervidenoe  given  at 
the.  hearing  in  the  court  below,  ajid,  in  tli« 
absence  of  a  bill  containing  all  the  evidence, 
the  petition  in  error  priseuts  no  question 
which  we  can  consider;  second,  because  noth- 
ing Is  presented  which  could  not  have  been 
properly  assigned  as  ground  for  a  new  trial, 
and  it  does  not  appear  by  the  bill  nf  extsep- 
tlons  that  a  motion  far  new  trial  was  filed,  or 
that  it  was  orerrnled,  or  that  an  exception 
was  at  the  time  reserved  to  such  ruling,  and 
none  of  these  matters  are  embraced  in  the 
bill    Dismissed. 

CORN  and  KNIGHT,  TJ.,  concur. 


BLILER  V.  BOSWEUi. 
(Supreme  Court  of  Wyoming.    July  16,  1900.) 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  59  Pac.  798. 

POTTER,  C.  X  The  defendant  in  error 
applies  for  a  rehearing  in  this  case.  But  one 
point  is  urged,  viz.  that  the  court  wrongfully 
held  the  cause  of  action  to  have  arisen  in' 
Colorado,  Instead  of  Wyoming,  within'  the 
meaning  of  section  3464,  Rev.  St,  which  pro- 
vides that,  "if  by  the  laws  of  the  state  or 
country  where  the  cause  of  action  arose  the' 
action  Is  barred,  it  Is  also  barred  in  this 
state."  Counsel  erroneously  assumes  that  our 
decision  goes  to  the  extent  of  holding  that 
In  an  cases  a  cause  of  action,  within  the 
meaning  of  that  section,  arises  where  the 
debtor  resides  at  the  time  when  an  actloU 
can  first  be  brought;  and  It  Is  argued  that 
such  a  construction  would  take  many  cases 
out  of  the  provisions  of  section  3483,  which 
stays  the  operation  of  the  statute  during 
the  concealment  or  absence  from  the  state  of 
the  debtor,  and  cause  them  to  fall  within  the 
provisions  of  section  34<54,  and  thus  unjustly 
prevent  a  recovery.  But  the  decision  was 
based  upon  the  peculiar  facts  of  this  case, 
which  are  that  although  the  notes  were  dated 
at  a  place  within  this  state,  and  were  c<m- 
ceded  to  have  been  executed  within  the  state, 
neither  of  the  parties  then  or  at  any  time 
subsequently  resided  here;  but  both  maker 
and  payee  were  at  the  time  of  the  execution 
of  the  notes  residents  of  Colorado,  and  both 
of  them  continued  to  reside  there  until  the 
maturity  of  the  notes  and  for  a  long  time' 
afterw-ards,  and  neither  of  them  at  any  time 
became  a  resident  of  Wyoming.  Under  those 
circumstances,  and  upon  those  facts,  we  held 
that  the  cause  of  action  arose  in  Colorado, 
and  It  was  not  Intended  that  oot  decision 
should  go  further  than  that.  Whatever  may 
be  the  proper  construction  of  our  statutes' 
upon  facts  differing  from  those  In  the  case  at 
bar  need  not  be  considered  or  decided  at  this 
time.  We  are  satisfied  with  the  conclusion 
already  announced,  as  founded  upon  the  facts 
of  the  case,  and  believe  them  to  be  sound 
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upon  principle  and  sustained  by  antliority. 
As  now  explained,  it  is  bardly  possible  that 
tbe  decision  will  be  misappreliended.  Rehear- 
ing denied. 

CORN  and  KNIGHT,  33.,  concur. 


nKaD.App.  8t») 

KANSAS  STATE  BANK  t.  FIRST  STATE 

BANK  et  ai. 
(Cbort  of  Appeals  of  Kansas,  Soathem  Depart- 
ment. W.  D.    July  30,  1900.) 
INSOLVENCY— TRUST  FUND. 
The  case  of  Insurance  Co.  v.  Caldwell,  62 
Pac.  440,  59  Kan.  150,  dted  and  foUuwed. 
(Syllabus  by  tbe  Uouri.! 

Error  from  district  court,  Marion  county; 
O.  L.  Moore,  Judge. 

Proceedings  by  the  Kansas  State  Banlc 
against  the  First  State  Bank  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

W.  H.  Carpenter,  for  plaintiff  in  error. 
King  &  Kelley,  for  defendants  in  error. 

DEXNISON,  P.  J.  This  proceeding  is 
commenced  in  this  court  to  procure  a  reversal 
of  the  Judgment  of  the  district  court  of  Ma- 
rlon county,  Kan.,  in  refusing  to  direct  tbe  re- 
ceiver of  tbe  First  State  Bank  of  Marion, 
Kan.,  to  pay  to  the  plalntiflT  in  error  its  claim 
against  said  First  State  Bank  as  a  ti'ust 
fund.  The  plaintifF  in  error  was  the  owner 
of  a  check  for  |1,400  drawn  by  H.  M.  Thorp 
upon  the  Bank  of  Commerce,  payable  to  the 
order  of  J.  H.  Wlnkley,  and  indorsed  to  said 
Kansas  State  Bank  of  Peabody,  Kan.  The 
check  was  sent  by  the  plaintiff  in  error, 
through  Its  Kansas  City  agent,  the  Citizens' 
National  Bank  of  Kansas  City,  Mo.,  to  the 
First  State  Bank  of  Marion,  Kan.,  for  collec- 
tion. The  said  First  State  Bank  presented 
said  check  to  the  Bank  of  Commerce,  and  ac- 
cepted as  payment  therefor  its  cashier's  cheek 
given  the  day  before  for  checks  drawn  upon 
it,  and  for  the  checks  that  day  drawn  upon 
it  and  paid  by  said  Bank  of  Commerce.  Said 
First  State  Bank  failed  to  make  a  remittance 
of  the  amount  of  money  called  for  by  the 
$1,400  clieclc  and  shortly  after  was  closed 
by  the  state  bank  commissioner,  and  S.  Burk- 
holder  was  appointed  receiver  of  said  bank. 
The  main  question  for  our  consideration  is 
whether  the  proceeds  of  the  check  became 
a  trust  fvmd,  and  passed  into  the  hands  of 
said  receiver  impressed  with  the  trust  The 
First  State  Bank  received  the  check  for  col- 
lection, and  it  was  clearly  its  duty  to  present 
the  check  to  tbe  Bank  of  Commerce  and  de- 
mand the  payment  thereof,  and,  if  payment 
had  been  made,  to  remit  the  amount  to  the 
Kansas  City  Bank,  and,  if  payment  had  been 
refused,  to  protest  the  same  for  nonpayment 
The  relation  between  the  parties  was  that  of 
principal  and  agent,  and  not  of  debtor  and 
creditor.  Neither  tbe  Kansas  State  Bank  nor 
the  Kansas  City  Bank  willingly  became  the 
creditor  of  the  First  State  Bank.    The  First 


State  Bonk  wiongfnUy  paid  Its  own  debt* 
with  the  checic,  Inatead  of  demanding  the- 
money.  Applying  the  doctrine  laid  down  in 
Peak  V.  Ellicott  30  Kan.  156,  1  Pac.  460, 
Myers  t.  Board  of  Education,  51  Kan.  S7, 
32  Pac.  658,  and  Hubbard  v.  Manufacturing- 
Co.,  53  Kan.  637,  36  Pac.  1053,  37  Pac.  625, 
the  estate  is  liable  for  the  payment  of  this 
claim  as  a  trust  for  the  reason  that  tbe  trust 
fund  "had  beat  mingled  with  the  general 
funds  of  the  bank,  and  used  in  the  ordinary 
course  of  its  business  and  the  payment  or 
its  debts."  However,  if  we  consider  the 
Judgment  of  the  trial  court  as  a  finding  or 
all  the  facts  in  fayor  of  the  defendants  in 
error,  then  there  is  a  finding  that  the  check 
was  used  in  the  payment  of  debts,  and  that 
the  estate  which  went  Into  the  hands  of  the- 
receiver  was  not  bettered  or  augmented, 
thereby.  Applying  the  doctrine  laid  down  in 
Insurance  Co.  v.  Caldwell,  56  Kan.  156,  52^ 
Pac.  440,  to  the  facts  in  this  case  as  shown 
by  the  above  finding,  we  must  hold  that  tlie 
estate  is  not  liable  for  the  payment  of  the- 
tnist  fund.  It  is  there  said:  "The  mere  sav* 
ing  of  the  estate  by  the  discharge  of  general 
indebtedness  otherwise  payable  oat  of  it,  or 
by  the  payment  of  the  current  expenses  of  the 
business,  is  not  an  augmentation  or  better- 
ment of  the  estate,  within  the  meaning  of  the- 
rule.  If  the  estate  has  not  been  increased  by 
specific  additions  to  it  or  If  what  previonsly- 
exlsted  has  not  been  improved  or  rendered 
more  valuable,  it  has  not  been  impressed 
with  the  trust  claimed."  The  Judgment  oT 
the  district  court  is  affirmed. 


lAWTON  et  al.  v.  EAGLE  et  al. 
(Court   of   Appeals   of   Kansas,    Northern   De- 
partment E.  D.     Jnly  11,  1900.) 

APPEAL    AND    ERROR— WRIT    OP    ERROR— DIS- 
MISSAL—DEFECT  OF  PARTIES— RECORD- 
CONTENTS— SUFFICIENCY. 

1.  Under  Gen.  St.  1897,  c.  05,  {  228,  provid- 
ing that  any  number  of  garnishees  may  be  em- 
braced in  the  same  affidavit  and  summons,  Imt 
if  a  joint  liability  is  claimed  against  any,  it  shall 
lie  80  stated  in  the  affidavit,  otherwise  the  sev- 
eral Karuishees  sball  be  deemed  severally  pro- 
ceeded against,  where  five  parties  were  sum- 
moned as  Kamishees,  and  on  judinnent  in  their 
favor  a  petition  in  error  was  filed  against  three 
of  them,  and  the  record  did  not  contain  the  gar- 
nisiiment  affidavit,  or  show  whether  they  were 
proceeded  SRainst  jointly  or  severally,  a  motion 
to  dismiss  tbe  petition  in  error  for  defect  of 
parties  will  not  be  considered,  since  it  is  impos- 
sible to  tell  trom  the  record  whether  the  gar- 
nishees omitted  were  necessary  parties  to  the 
petition  in  error. 

2.  Where  a  petition  in  error  did  not  contain 
the  pleadings  or  the  evidence  introduced  at  the- 
trial,  nor  a  substantial  statement  of  the  same, 
assignments  of  error  for  overnillng  a  motion 
for  a  new  trial  on  tbe  ground  of  errors  of  law 
occurring  at  the  trial,  and  l)ecaD8e  the  order  and 
judgment  were  not  supported  by  sufficient  evi- 
dence, will  not  be  considered,  since  it  is  impossi- 
ble to  tell  from  tbe  record  whether  such  errors 
were  made. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 
Action  by  Lyndon  C.  Lawton  and  Richard 
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C.  Hall,  partners  as  tbe  Dnck  Brand  Com- 
pany, against  Oeorge  M.  Eagle  and  C.  E. 
Gurry,  partners  as  Eagle  &  Curry,  In  which 
Cornelia  H.  Curry  and  others  were  summon- 
ed as  garnishees.  Issues  were  Joined  on  the 
answers  of  the  garnishees,  and  from  a  Jndg- 
noent  in  their  favor,  and  an  order  denying 
a  new  trial,  plaintiffs  bring  error.  Affirmed. 
W.  H.  Cowles,  for  plaintiffs  in  error.  J. 
A.  Kosen  and  Isenbart  &  Alexander,  for  de- 
fendants in  errm:. 

PER  CURIAM.  Lyndon  C.  Lawton  and 
Richard  C.  Hall,  partners  doing  business  in 
the  name  of  Duck  Brand  Company,  on  De- 
cember 14,  1897,  brought  an  action  in  the 
district  court  of  Shawnee  coanty  against 
Oeorge  M.  E^gle  and  C.  B.  Carry,  partners 
as  E^gle  &  Curry,  on  an  account  for  goods 
sold  and  dellrered.  At  the  same  time  plain- 
tiffs filed  their  affidavit  for  garnishment  pro- 
ceedings against  Cornelia  H.  Curry,  Margaret 
Harding,  John  M.  Cleveland,  the  First  Nation- 
al Bank  of  Topeka,  and  Edwin  Lange,  claim- 
ing that  they  had  in  their  possession  pr(^ 
erty  belonging  to  the  defendants  Eagle  & 
Curry.  The  parties  In  the  garnishment  pro- 
ceedings ffied  separate  answers.  The  answers 
of  Cornelia  H.  Curry,  Margaret  Harding,  and 
John  Cleveland  were  unsatisfactory,  and 
plaintiffs  served  notice  that  they  desired  to 
take  issue  upon  the  same.  Afterwards  on 
May  17,  1896,  Judgment  was  rendered  for 
plaintiffs  against  Eagle  &  Carry  for  $436.60. 
On  June  6,  1896,  a  hearing  was  had  upon  the 
issues  Joined  upon  the  answer  of  the  gar- 
nlsbees  last  named.  The  plaintiffs  introdu- 
ced their  evidence  and  rested.  The  garnishee 
defendants  demurred  to  plaintiffs'  evidence. 
Upon  consideration  the  court  sustained  the 
demurrer  to  the  evidence  as  to  the  garnishees 
Cornelia  H.  Curry  and  Margaret  Harding, 
and  the  same  was  overruled  as  to  Cleveland. 
Thereafter  Cleveland  offered  his  testimony 
and  rested.  The  court  foimd  the  issues  in 
favor  of  Cleveland,  and  rendered  Judgment 
accordingly.  Tbe  plaintiffs  filed  their  mo- 
tions for  a  new  trial.  The  motions  are  not 
set  out.  The  record  states,  however,  that 
they  were  on  the  grounds  of  "(1)  errors  of 
law  occnrrlng  at  tbe  trial;  (2)  the  order  and 
Judgment  are  not  sustained  b}'  sufficient  evi- 
dence, and  are  contrary  to  law."  The  plain- 
tiffs, as  plaintiffs  in  error,  prepared  their 
case-made,  and  present  the  same  to  this  court 
for  review.  The  defendants  in  error  object 
to  the  sufficiency  of  the  record,  and  move  to 
dismiss  the  petition  in  error  upon  various 
gronnds,— among  others,  that  there  Is  a  de- 
fect of  parties. 

In  tbe  original  proceeding  there  were  five 
parties  proceeded  against  as  garnishees. 
There  are  only  three  of  them  here  in  court. 
The  First  National  Bank  and  Edwin  Lange 
are  not  made  parties.  If  the  proceeding  in 
garnishment  was  a  joint  proceeding,  these 
parties  are  necessary  parties.  The  record 
falls  to  show  whether  they  were  proceeded 
against  as  Joint  or  several  parties.    The  affi- 


davit for  garnishment  is  not  set  out  in  tbe 
record,  nor  are  the  answers.  Under  section 
228,  c.  95,  Gen.  St  1897,  it  is  provided  "that 
any  number  of  garnishees  may  be  «nbraoed 
In  tbe  same  affidavit,  and  summons  herein- 
after provided  for;  bat  if  a  Joint  liability  be 
claimed  against  any  it  shall  be  so  stated  in 
such  affidavit,  and  the  garnishee  named  as 
Jointly  Uable  shall  be  deemed  Jointly  pro- 
ceeded against,  otherwise  the  seversl  gar- 
nishees shall  be  deemed  severally  proceeded 
against."  We  are  therefore  unable  to  deter- 
mine whether  the  First  National  Bank  and 
Edwin  Lange  are  necessary  parties  to  the 
proceedings  In  this  court  or  not. 

Tbe  only  assignment  of  error  set  out  in  the 
petition  in  error  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  triaL  The 
only  questions,  therefore,  which  could  be  pre- 
sented for  consideration,  upon  the  record, 
are  (1)  error  of  law  occurring  at  the  trial;  (2) 
that  the  order  and  Judgment  are  not  sup- 
ported by  sufficient  evidence  and  are  contrary 
to  law.  The  record  does  not  contain  the 
pleadings,  proceedings,  nor  the  evidence  tak- 
en upon  the  trial,  nor  a  substantial  statement 
as  to  what  were  all  the  pleadings,  proceed- 
ings, or  evidence.  We  are  therefore  unable 
to  determine,  as  contended  for  by  plaintiffs 
in  error,  from  the  record  as  presented  to  this 
court,  that  any  errors  of  law  prejudicial  to 
plaintiffs  in  error  were  committed  during  the 
trial  of  the  case,  or  as  to  whether  the  order 
and  Judgment  are  sui^orted  by  sufficient  evi- 
dence. And,  further,  as  to  what  proceedings 
were  had  on  the  hearing  of  the  motions  for  a 
new  trial,  we  are  not  informed,  other  than 
that  the  motions  were  duly  heard  and  over- 
ruled. Tbe  evidence  offered  thereon,  if  any. 
Is  not  preserved.  We  are  unable  to  say  that 
the  court  erred  in  overruling  the  motion  for  a 
new  trial.    The  Judgment  is  affirmed. 


(10Kan.App.3S) 
KNIGHT  V.  RHOADES  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.     July  11,  1900.) 

ATTACHMENT— SALE— RIGHTS  OP  ADVERSE 
CLAIMANT. 

In  an  action  to  recover  money,  wherein  at- 
tachment ig  levied  on  land,  and  after  jndxnient 
and  sale  of  the  land,  the  district  court  has  juris- 
diction, under  section  532  of  the  Code  (Gen.  St. 
188!)),  to  entertain  a  motion  by  a  stranger  to 
the  suit,  holding  title  to  such  land,  to  release 
tbe  land  from  the  levy  and  set  aside  the  sale. 
(Syliabos  by  tbe  Court.) 

Error  from  district  court,  Shawnee  coanty; 
Z.  T.  Hazen,  Judge. 

Action  by  W.  W.  Knight  against  J.  H. 
Rhoades.  Verdict  for  plaintiff.  Order  of 
sale  under  execution,  and  Mary  A.  Rhoades 
and  Fred  Koehr  Intervened.  .Tndgment  for 
interveners,  and  plaintiff  brings  error.  Af- 
firmed. 

Valentine,  Godard  &.  Valentine,  for  plain- 
tiff In  error.  Jb^red  C.  Slater,  for  defendants 
in  error. 
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'  MASAN,  p.  J.  rrtils  Is  a  proceeding  In  er- 
•ror  to  reverse  an  order  discharging  certain 
land  from  the  Men  of  a  levy  under  a  writ  of 
attachment.  The  attachment  Issued  at  the 
suit  of  the  plaintiff  In  error,  Knight,  against 
J.  R.  Rhoades.  There  was  service  by  piiWlea- 
tion  against  him,  and  a  finding  of  the  amount 
due,  -with  an  order  to  sell  the  attached  prop- 
erty. An  order  of  sale  was  Issued  to  the 
sheriff  of  Shawnee  county,  and  pending  the 
proceedings  under  that  order  Mary  A. 
Rhoades  and  Fred  Koehr  came  into  the  case 
by  motion  to  discharge  the  levy  of  the  de- 
fendant as  to  this  land  for  the  reason  that 
Mary  A.  Rhoades  was  the  owner,  and  Fred 
Koehr  her  mortgagee.  The  motions  were  that 
the  lien  of  the  attachment  be  discharged,  and 
a  sale  which  had  been  made  under  the  order 
Issued  to  the  sheriff  should  be  set  aside.  The 
-motions  were  sustained,  and  the  land  dis- 
charged from  the  attachment  lien,  and  the 
sale  under  the  order  set  aside. 

It  is  contended  that  the  court  had  no  juris- 
diction to  entertain  this  motion  after  the 
judgment  In  the  case,  and  in  support  of  this 
contention  Is  cited  section  228  of  the  Code. 
This  section  applies  exclusively  to  the  defend- 
ant. Upon  the  authority  of  Wlilte-Crow  v. 
White- Wing,  3  Kan.  276,  Harrison  v.  An- 
drews, 18  Kan.  535,  and  Long  v.  Murphy,  27 
Kan.  375,  we  hold  that  section  532  of  the 
Code  authorizes  the  action  of  the  court  In 
this  case.  This  was  an  application  for  an  or- 
der, addressed  to  the  court  by  one  interested 
In  the  subject-matter,  and  affected  by  the  pro- 
ceedings In  the  case.  Surely,  if  this  is  suffi- 
cient authority  to  Justify  a  district  court  in 
entertaining  a  motion  to  vacate  the  levy  of  an 
execution  upon  land,  it  Is  sufficient  to  confer 
Jurisdiction  upon  the  court  in  this  case.  As 
decided  by  the  cases  above  referred  to,  the  or- 
der Is  not  conclusive  upon  the  rights  of  the 
I>artle8,  and  entertaining  the  motion  rested 
largely  In  the  discretion  of  the  court.  We 
are  of  the  opinion  that  the  court  did  not  abuse 
its  discretion  herein.  If  It  should  be  ultimate- 
ly decided,  in  a  suit  brought  for  the  purpose 
of  determining  the  right  of  the  creditor  to 
appropriate  the  land  to  the  payment  of  his 
Judgment,  that  he  had  no  such  right,  it  would 
be  doing  the  defendant  in  error  Mary  A. 
Rhoades  a  great  injustice  not  to  hear  her  up- 
on this  motion.  Nor  docs  it  harm  the  plain- 
tiff In  error,  nor  prejudice  him  in  any  manner, 
should  he  wish  to  prosecute  such  a  suit.  Tlie 
legal  title  to  the  land  is  In  Mary  A.  Rhoades. 
It  is  next  contended  that  Inasmuch  as  the 
deed  to  Mary  A.  Rhoades  was  first  drawn  and 
delivered  to  the  husband,  J.  H.  Rhoades,  and 
after  delivery  his  name  strlclcen  out  as  gran- 
tee, and  the  name  of  Mary  A.  Rhoades  insert- 
ed therein,  the  title  is  In  fact  in  J.  H. 
Rhoades;  that  the  deed  has  no  vitality  as 
a  conveyance  to  Mrs.  Rhoades.  The  fact  as 
to  whether  It  was  first  made  and  delivered  to 
J.  H.  Rhoades,  or  whether  the  change  was 
made  by  arrangement  of  the  grantor  with  the 
grantee  before  delivery,  was  one  of  the  ques- 
tions presented  to  the  district  court  under  the 


motlofa.  Cpoii  the  evidence,  he  miist  baV« 
held  to  the  latter  conclnslon.  There  is  evi- 
dence in  the  record  to  sustain  this  finding. 
This  Is  not  denied  by  the  plaintiff  in  error. 
The  T\Ae  that  this  court  will  not  review  the 
evidence  to  determine  Its  weight.  If  it  is  con- 
flicting, applies  to  this  class  of  cases  as  well 
D8  to  trials  upon  issues  made  under  pleadings 
in  a  case.    The  Judgment  is  affirmed. 


SHBPARD  V.  DOT!  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.     July  11,  1900.) 

APPKAL  AND  ERROR-CASE-MADE-NOTICE— 
SERVICE— SUFFICIENCY. 
Where  pJaintiff  surd  several  defendants  for 
specific  performnuce  against  each  of  tliem  of 
a  contract  exocutod  by  them,  and,  on  jmlginpnt 
for  defendants,  failed  to  pive  n  part  of  them 
notice  of  the  presenting  and  settling  of  a  c!i»e- 
made.  and  did  not  serve  the  case-mnde  on  all 
the  defendants,  the  petition  in  error  will  be  dis- 
missed. 

Error  from  district  court,  Wabaunsee  coun- 
ty;  William  Thomson,  Judge. 

Action  by  D.  S.  Shepard  against  Patience 
Doty  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  brings  error.  Motion 
by  defendants  to  dismiss  the  petition  in  error. 
Motion  sustained. 

Case  &  Case  and  Waters  &  Waters,  for 
plaintiff  in  error.  J.  T.  Pringle,  for  defend- 
ants in  error. 

PER  CURIAM.  This  Is  an  action  by  the 
plaintiff  in  error  against  the  defendants  in 
error,  and  other  parties  to  the  suit,  to  compel 
a  specific  performance  of  a  contract  concern- 
ing real  estate,  and  for  an  Injunction  pend- 
ing the  suit  to  restrain  the  defendants  from 
disposing  of  the  property  in  violation  of  tbi' 
terms  of  the  contract,  and  In  such  a  manner 
as  to  prevent  the  plaintiff  from  deriving  all 
the  benefits  to  accrue  to  her  under  the  condi- 
tions thereof.  At  the  beginning  of  the  suit  a 
temporary  injunction  was  allowed.  The  de- 
fendants in  error  Patience  Doty,  Aimer  Doty. 
M.  R.  Doty,  and  William  True  moved  a  disso- 
lution of  the  injunction  upon  the  ground  that 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  them.  At 
the  same  time  they  filed  verified  answers  de- 
nying the  allegations  of  the  petition,  and 
pleading  a  fcM-mer  adjudication  of  the  right.<) 
of  the  parties  under  the  contract.  The  motion 
to  dissolve  the  iDjimctlon  was  heard  and  sus- 
tained. At  the  same  time  a  motion  for  Judg- 
ment for  these  defendants  upon  the  pleadings 
filed  was  presented  and  sustained,  and  judg- 
ment rendered  against  the  plaintiff  and  in 
favor  of  all  the  defendants  for  costs.  Time 
was.  on  application  of  the  plaintiff,  given  her 
to  make  and  serve  a  case-made.  A  case-made 
was  prepared  and  served  upon  Patience  Doty. 
Abner  Doty.  M.  R.  Doty,  and  William  True. 
This  case-made  Is  the  record  upon  which  the 
petition  In  error  is  based.  The  contentions 
are  that  the  court  erred  in  holding  that  the 
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petition  did  not  coBtain  facts  gafilcient  to  con- 
stitute a  cause  of  action  against  the  defund- 
ants,  and  for  tliat  reason  dissolving  the  tem- 
porai-y  injunction;  and,  second,  tliat  tlie  court 
erred  in  awarding  Judgment  upon  tlie  plead- 
ings to  tlie  defendants. 

The  defendants  In  error  Patience  Doty,  Ab- 
ner  Doty,  M.  K.  Doty,  and  William  True 
move  the  court  to  dismiss  the  petition  in  error 
upon  four  grounds:  First,  that  the  case-made 
does  not  contain  a  sufficient  statement  of  the 
proceedings  to  present  the  errors  complained 
of;  second,  that  no  notice  of  the  presenting 
and  settling  of  the  case  to  some  of  the  de- 
fendants who  are  necessary  parties  to  this 
petition  in  error  was  given;  third,  that  the 
case-made  itself  was  not  served  upon  some  of 
the  defendants  who  were  necessary  parties 
to  a  review  of  the  Judgment;  fourth,  that 
there  was  a  ttnal  Judgment  in  the  cause  be- 
fwe  the  plaintiff  Uled  her  petition  to  review 
the  order  dissolving  the  injunction.  This 
fourth  ground  assumes  that  the  plaintltC  in  er- 
ror Is  seelUng  alone  to  reverse  the  order  dis- 
solving the  temporary  injunction.  In  this 
they  are  mistalien.  The  petition  In  error 
seelis  to  have  reviewed  not  only  this  order, 
but  the  final  judgment  in  the  cause.  There 
is  sufficient  in  the  case-made  to  enable  the 
court  to  review  the  questions  presented  by 
the  assignments  of  error  In  the  petition.  The 
defendants  who  were  not  served  with  a  case- 
made,  and  who  were  not  notified  of  the  time 
it  would  be  presented  for  settlement,  are  nec^ 
essary  parties  defendant  in  error  to  give  this 
court  Jurisdiction  to  review  the  order  and 
judgment.  A  specific  performance  Is  sought 
against  each  of  the  defendants.  They  are  all 
parties  to  the  contract.  No  decree  could  be 
rendered  In  the  case  upon  the  petition  that 
would  not  materially  affect  their  rights  and 
interest  in  the  land,  as  appears  by  the  alle- 
gations of  the  petition  itself.  We  are  com- 
pelled to  sustain  the  motion  to  dismiss  upon 
the  second  and  third  grounds. 


(10  Kan.App.  U) 
NORTH  AMERICAN  BY.  CONST.  CO.  T. 

PATRY. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.     July  11,  1900.) 

SEPARATE  TRIAL— DISCRETIOM  OP  COURT— AC- 

TiO.V  FOR  .N'EGUOENUE— INJURY 

TO   EMPLOVfi. 

1.  Swtinu  2(>8  of  the  Code  of  ISSJ),  providing 
for  a  srpnrnte  trial  between  the  plaintiff  and 
any  one  or  nil  of  the  several  defendants,  is  jter- 
iiiis.sire,  und  not  muudutory.  It  is  entirely  with- 
in the  di>-(retiou  of  the  trial  ocmrt  to  allow  or 
refuse  n  severam.e;  and  the  action  of  the  court 
in  lliat  rennrd  will  not  be  reversed  unlesH  it 
elearly  api)ear8  that  the  court  abused  its  discre- 
tion. 

2.  Where  P.  brings  an  action  against  R.  C. 
and  C.  C.  for  persuual  injuries  alleKtHl  to  have 
liecn  caused  by  tbe  eoncurrent  wron;;fnl  acts, 
neBlipence.  and  carelessness  of  the  defendants, 
tbe  action  is  joint  and  several;  tlie  defendant 
C.  C.  has  no  just  cause  of  complaint  that  the 
rourt  sustained  the  demurrer  of  R.  C.  to  the 
evidenoe. 

8.  An  employer,  in  every  instance,  is  under 


legal  obligation  to  use  ordinary  care  to  prevent 

injury  to  its  employes  while  engaged  in  extro- 
hazardoiis  work. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Hewy  Li.  Alden,  Judge. 

Action  by  George  Patry  against  the  North 
American  Railway  Construction  Company  and 
the  Metropolitan  Street-Railway  Company. 
Demurrer  to  the  evidence  by  the  railway  com- 
pany was  sustained.  Verdict  for  plaintiff 
against  the  construction  company,  and  it 
brings  error.    Affirmed. 

This  actlim  was  brought  In  the  trial  court 
by  George  Patry,  as  plaintiff,  against  the 
North  American  Railway  Construction  Com- 
pany, a  corporation,  and  the  Metropolitan 
Street-Railway  Company,  a  corporation,  for 
damages  sustained  on  account  of  personal  In- 
juries. Tbe  defendants  each  filed  separate 
answers.  The  North  American  Railway  Con- 
struction Company  answered:  (1)  A  general 
denial;  <2)  contributory  negligence;  (3)  that 
the  plaintiff  assumed,  as  one  of  the  incidents 
of  the  service,  whatever  rislc  there  was  in- 
cident to  the  performance  of  hie  duties;  (4) 
that  tbe  accident  which  cansed  the  injury 
was  due  to  the  act  of  a  fellow  servant  Tbe 
Metropolitan  Street-Railway  Company  an- 
swered: (1)  A  general  denial;  (2)  contribu- 
tory negligence;  (3)  that,  if  the  plaintiff  re- 
ceived any  Injury,  such  injury  was  caused 
by  the  carelessness  and  negligence  of  plain- 
tiff's co-employ6s.  The  plaintiff's  reply  to 
each  of  the  answers  was  a  general  denial. 
Tbe  case  was  called  for  trial  on  March  16, 
1889,  at  which  time,  before  the  Jury  was 
impaneled,  the  Metropolitan  Street-Railway 
Company  requested  that  a  severance  of  tbe 
cases  be  granted  as  between  the  two  de- 
fendants; that  defendant  railway  company 
be  granted  a  separate  trial,  for  the  reason 
that  the  acts  of  negligence  charged  against 
it  are  not  the  same  acts  aa  charged  against 
the  defendant  construction  company;  because 
the  interests  of  tbe  two  defendants  are  not 
identical,  but  are  opposite;  because  it  would 
be  prejudicial  to  the  rights  of  the  railway 
company  to  try  the  case  in  conjunction  with 
its  co-defendant;  and  that,  under  the  plead- 
ings, the  railway  company  should  have  a 
separate  trial.  Tills  request  was  refused. 
The  construction  company  also  made  a  sim- 
iliar  re<]uest  on  the  same  grounds,  which  wa.s 
refused.  The  defendants  excepted  to  the  rul- 
ing of  the  court.  A  Jury  was  impaneled. 
The  plaintiff.  In  his  opening  statement  to  the 
Jury,  read  the  petition  as  a  part  of  his  stite- 
ment.  At  the  conclusion  of  this  statement, 
the  construction  company  objected  to  the  In- 
troduction of  any  evidence  under  the  petition, 
for  the  reason  that  plaintiff's  statemoni 
shows  that  it  was  absolutely  necessary  to 
start  tbe  wagon;  that  the  wagon  barely  Ic't 
the  track  in  time  to  escape  being  struck;  tluit 
tbe  injury  was  caused  by  the  negilgcuce  <>t' 
tbe  railway  company,  and  not  by  the  con- 
struction company.  The  objection  was  over- 
ruled, and  the  defendant  excepted.    At  t:.e 
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concloslon  of  the  evidence,  the  railway  com- 
pany Interposed  a  demurrer,  which  was  sus- 
tained, and  Judgment  was  rendered  in  its 
favor.  Thereafter  the  plaintiff  introduced  ad- 
dltloDai  evidence  and  rested,  whereupon  the 
construction  company  demurred,  which  demur- 
rer was  overruled.  The  trial  proceeded,  and  a 
verdict  was  returned  for  plaintiff  below,  upon 
which  Judgment  was  rendered.  The  defend- 
ant construction  company,  as  plaintiff  in 
error,  presents  the  record  to  this  court,  asks 
a  reversal  of  the  Judgment,  and  assigns  er- 
ror in  the  proceedings  of  the  trial  court  as 
follows:  (1)  In  refusing  the  defendant  a  sep- 
arate trial;  (2)  in  sustaining  the  railway  com- 
pany's demurrer  to  the  evidence;  (3)  in  over- 
ruling the  defendant's  objection  to  the  intro- 
duction of  any  evidence;  (4)  in  excluding 
evidence  offered  by  the  defendant;  (5)  in  over- 
ruling the  defendant's  demurrer  to  the  evi- 
dence; ili)  in  refusing  instructions  asked  by 
defendant;  (T)  in  instructing  the  Jury;  (8)  in 
refusing  to  permit  counsel  for  defendant  to 
comment  on  the  allegations  of  the  petition; 
(0)  In  refusing  to  permit  defendant's  attor- 
ney to  read  to  the  Jury  plaintiff's  amended 
petition,  and  comment  thereon;  (10)  In  over- 
ruling defendant's  motion  for  a  new  trial. 

Amos  H.  Kagy  and  Hutehlngs  &  Keplln- 
ger,  for  plaintiff  in  error.  Alden,  McFad- 
ilen  &  Alden,  for  defendant  in  error. 

McELUOY.  J.  (after  stating  the  facts). 
That  the  court  erred  in  refusing  the  plaintiff 
in  error  a  separate  trial:  Section  208  of  the 
Code  of  t8K0  provides:  "A  separate  trial  be- 
tween the  plaintiff  and  any  one  or  all  of  the 
several  defendants  may  be  allowed  by  the 
court  wherever  Justice  will  tlicn-Iiy  be  pro- 
moted." An  examination  of  the  irfeadings  and 
iword  in  the  case  at  bar  icjids  us  to  tlie  conclu- 
sion that  this  case  was  one  in  wliU'h  It  would 
have  l)ei'n  perfectly  proper  for  the  court  to 
have  granted  the  reijuest  for  a  severance  and 
separate  trial.  However,  the  language  of  the 
statute  in  question  is  permissive,  and  not 
mandatoiy.  We  think  it  is  a  matter  entire- 
ly within  the  discretion  of  the  trial  court  to 
allow  a  severance,  wlien.  in  its  Judgment,  it 
win  result  In  the  promotion  of  Justice.  The 
court  committed  no  reversilile  error  in  deny- 
ing the  reipiest  for  a  separate  trial. 

That  the  court  erred  In  sustaining  tlie  de- 
murrer of  the  Metropolltiiu  Conipiniy:  The 
plaintiff,  under  the  allegations  of  his  petition, 
had  a  right  to  proceed  against  either  of  the 
defendants  separately,  or  against  them  Joint- 
ly. "We  are  unable  to  unilerstand  how  the 
action  of  the  court  in  sustaining  the  demur- 
rer of  the  raiiwa.v  company  c-ould  directly 
concern  tlie  construction  comjmny.  The  case 
against  the  latter  mu.st  succeed  or  fall  upon 
the  merits  of  the  case  as  presented  to  the 
court  and  Jury.  If  the  pleadings,  evidence, 
and  the  law  authorize  a  recovery  as  against 
it,  such  recovery  was  inevitable,  and  would 
accrue  to  the  plaintiff.  This  contention  is 
argued  by  the  plaintiff  In  error  upon  the  pre- 
simiptlon  that  this  court  must  assume  that 


the  Jury,  when  the  railway  company  whs  ont 
of  the  case,  acted  under  the  influence  of  i^e]- 
udlce  and  passion.  No  sue''  presumption 
would  necessarily  follow.  The  defense  of 
each  defendant  was  separate,  individual,  and 
independent,  and  in  no  manner  dependent 
upon  that  of  the  other  co-defendant.  The 
defense  of  the  construction  company  was  not 
In  any  manner  dependent  upon  the  defense  or 
rights  of  Its  co-defendant  The  plaintiff  was, 
under  the  law  and  the  Instructions  of  the 
court,  required,  before  he  could  recover,  to 
establish  his  case  to  the  satisfaction  of  the 
Jury,  by  a  preponderance  of  the  evidence. 
The  action  of  the  court  in  this  regard  is  not 
a  matter  of  which  plaintiff  in  error  can  com- 
plain as  a  matter  of  right. 

That  the  court  erred  In  overruling  the 
plaintiff  in  error's  objection  to  the  introduc- 
tion of  evidence  and  demurrer  to  the  evi- 
dence: The  plaintiff's  petition  stated  a  cause 
of  action  against  the  construction  company: 
at  least,  there  is  no  fatal  omission  pointed 
out  lender  the  testimony  offered  by  plaintitf 
at  the  trial,  he  made  a  prima  facie  showing 
for  a  recovery.  The  objection  to  the  Intro- 
duction of  any  evidence,  and  the  demurrer 
thereto,  were  properly  overruled. 

That  the  court  erred  in  rejecting  compe- 
tent testimony  offeretl  by  defendant  upon  the 
trial:  The  contention  here  Is  that  certain 
(juestlons  propounded  to  various  witnesses 
should  have  been  answered,  as  tending  to 
show  It  was  the  rule  and  custom  for  the 
driver  nr>t  to  start  the  team  until  notlfled  by 
the  men  on  the  tower  wagon.  Such  rule  or 
cusloni  could  not.  in  any  event,  answer  the 
dinrscs  of  negligence  or  carelessness  alleged 
In  the  petition  or  shown  by  the  evidence. 
We  til  Ink  the  court  properly  excluded  the  tea- 
tlnion.v. 

T!i!it  tlie  court  erred  in  refusing  Instmc- 
tions  nskcd  liy  tlie  plaintiff  in  error  (iefend- 
ant  licldw):  These  instnw'tions  were  drawn 
and  rccpu'sted  upon  the  theory  of  tlie  defend- 
ant that  It  could  not  lie  said,  as  a  matter  of 
law,  tlint  the  construction  company  was  un- 
der any  iegnl  obligation  to  use  any  precau- 
tion wlintever  to  prevent  the  railway  company 
from  running  Its  cai-s  against  the  tower  wag- 
on upon  which  plaintiff  was  working.  What- 
ever may  liave  been  tlie  obligation  of  the 
railway  company,  the  defendant  construction 
company  was  also  in  every  instance  under 
obligations  to  use  ordinary  care  to  prevent 
Injury  to  Its  employe's  while  engaged  in  an 
extrahazardous  work.  Tlie  plaintiff  was  re- 
<iuired  In  his  employment  to  stand  upon  a 
tower  wagon  upon  the  track  of  the  railway 
conipan.v,  aiiout  20  feet  high,  while  perform- 
ing his  work.  The  construction  company,  in 
whose  employ  he  was  performing  these  serv- 
ices, was  certainly  under  obligation  to  nseordl- 
nary  care  In  protecting  him  from  injury.  The 
tower  -wagon,  at  least,  should  have  been  pro- 
tected, so  that  It  would  not  have  become  nec- 
essary to  remove  the  same  while  he  was  oc- 
cupied In  his  work,  without  notice  or  warning. 
The  railway  company  was  using  its  track. 
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and  tbe  tower  wagon  had  to  be  removed  ev- 
ery few  minutes  to  allow  tbe  cars  to  pass. 
The  plaintiff,  If  be  bad  given  attention  to  the 
movement  of  the  cars,  could  have  accomplish- 
ed llttlb,  If  any,  service  for  his  principal.  It 
was  evident  from  the  very  nature  of  his 
work,  that  the  plaintiff  was  not  expected  to 
keep  a  lookout  for  the  movement  of  the  tower 
wagon.  These  Instructions  were  properly  re- 
fused. 

That  tbe  court  erred  In  instructing  the 
Jury:  Herein  complaint  Is  made  particularly 
as  to  the  ninth  and  tenth  instructions  submit- 
ted by  the  court.  These  instructions  were 
not  necessarily  misleading,  in  view  of  the 
completeness  of  the  instructions  as  a  whole. 

The  next  two  assignments  of  error  are 
based  upon  the  same  ruling  of  tbe  trial  court, 
—that  the  court  erred  in  refusing  to  permit 
counsel,  in  his  argument  to  the  jury,  to  com- 
ment upon  tbe  allegations  of  the  petition; 
that  is,  all  that  portion  of  the  petition  which 
sets  forth  the  averments  of  plaintiff  as 
against  the  railway  company:  After  the  de- 
murrer of  that  defendant  was  sustained,  it 
•was  out  of  the  case;  the  averments  and  alle- 
gations of  the  petition,  as  against  it,  would 
certainly  be  immaterial  in  the  determination 
of  the  rights  of  the  other  parties.  The  plead- 
ings are  not  part  of  tbe  evidence,  unless  of- 
fered and  Introduced  as  any  other  matters 
are  brought  before  the  court  and  Jury.  The 
court  committed  no  error  in  this  respect. 

There  is  nothing  presented  In  the  argu- 
ment as  to  tbe  overruling  of  the  defendant's 
motion  for  a  new  trial,  except  what  has  al- 
ready been  noted.  The  motion  for  a  new 
trial  was  therefore  properly  overruled.  The 
Judgment  must  be  affirmed. 


AMERICAN  BONDING   &  TRUST  CO.  OF 
BALTIMORE,  MD.,  v.  SCOTT. 
(Court  of  Appeals  of  Kuusas,  Northern  De- 
portment, E.  D.  July  11,  1000.) 
CONTRACT— BREACH— DAMAOB&-APPEAL    AND 
ERROR. 

1.  A8sl|i;nments  of  error  based  on  the  reception 
and  rejection  of  evidence  and  the  refusal  to  give 
instructions  will  not  be  considered  on  appeal, 
where  the  evidence  and  instructions  are  not  pre- 
servefl  in  the  record. 

2.  Where,  after  trial  and  verdict,  plaintiff  was 
permitted  to  amend  his  petition  by  adding  a  new 
Item  of  damages,  and  tlie  evidence  in  support 
of  this  item  was  received  without  objection 
from  defendant,  the  action  of  tlie  court  in  per- 
mitting the  amendment  will  not  be  reversed. 

;{.  An  nasignment  "for  sundry  other  errors 
committed  by  the  court  at  the  trial,  and  except- 
ed to  by  this  plaintiff  in  error,"  is  not  an  assign- 
ment of  error,  and  will  not  be  considered  on  ap- 
peal. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  William  Scott,  agent  for  tbe 
stockholders  of  the  First  National  Bank  of 
Lamed,  against  the  American  Bonding  & 
Trust  Company  of  Baltimore,  Md..  for  breach 
of  contract.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 


John  V.  Abrahams,  for  plaintiff  in  error. 
Bissington,  Smith  &  Hlsted,  for  defendant  in 
error. 

PER  CURIAM.    This  was  an  action  In  the 
district  court  of  Shawnee  county  by  William 
Scott,  as  agent  of  tbe  stockholders  of  the  First 
National  Bank  of  Lamed,  Kan.,  against  the 
plaintiff  In    error,   to   recover  damages   for 
breach  of  contract.    It  is  alleged  In  the  peti- 
tion that,  for  a  consideration  paid  in  hand, 
the  plaintiff  in  error  agreed  to  sign  a  bond 
In  behalf  of  the  stockholders  of  the  bank  and 
Scott,  as  agent  to  the  comptroller  of  the  cur- 
rency, In  tbe  sum  of  f  15,000,  to  enable  the 
stockholders,  through  their  agent,  to  obtain 
possession  of  the  assets  of  the  bank  and  dis- 
continue tbe  expense  of  a  receiver;  that  they 
had  paid  the  consideration  to  the  plaintiff  In 
error,  who  partially  carried  out  Its  contract, 
and  then  refused  to  go  further,  whereby  they 
were  put  to  great  expense  In  procuring  other 
surety  upon  the  bond,  and  additional  expense 
of  the  receiver  and  his  employes,  and  an  addi- 
tional expense  of  having  the  agent  of  the 
treasury  department  come  from  Washington 
to  check  the  assets  over  and  deliver  them  to 
the  agent  In  behalf  of  tbe  comptroller  of  the 
currency.    The  making  of  the  contract  was 
not  denied,  but  the  defendant  claims  in  its  an- 
swer that  It  was  Induced  to  sign  tlie  bond 
and  enter  Into  the  contract  as  surety  by  rea- 
son of  the  false  representations  of  the  stock- 
holders and  their  agents  regarding  material 
matters  of  Inducement  upon  which  they  re- 
lied in  making  tbe  contract.    There  was  a 
trial  to  a  Jury,  a  verdict  and  special  findings 
for  the  plaintiff,  and  a  judgment  thereon  for 
$500  against  tbe  plaintiff  in  error. 

Tbe  first  and  second  assignments  of  error 
are  based  upon  tbe  receiving  and  rejection  of 
evidence  by  the  court,  and  do  not  conform 
to  the  rules  of  this  court.  In  that  the  evidence 
received  and  rejected  Is  not  set  out  as  re- 
quired. Because  of  this  omission,  we  decline 
to  notice  them. 

The  third  assignment  of  error  Is  that  the 
court  overruled  the  defendant's  demurrer  to 
the  evidence  of  tbe  plaintiff.  There  was  no 
error  In  this.  There  was  sufficient  evidence 
to  warrant  a  verdict. 

The  fourth  and  flfth  assignments  of  error 
are  founded  upon  the  court's  refusing  to  give 
Instructions  and  giving  instructions  to  the 
Jury.  The  rule  of  this  court  is  not  complied 
with  In  regard  to  these  assignments,  and  we 
decline  to  consider  them. 

The  sixth  assignment  of  error  is  that  the 
court  erred  In  permitting  the  plaintiff  to 
amend  the  petition  after  trial  and  verdict. 
The  evidence  was  offered  and  received  with- 
out objection  In  support  of  the  Item  of  dam- 
age covered  l)y  this  amendment  The  court 
was  not  guilty  of  any  abuse  of  discretion 
therein. 

Tbe  seventh  assignment  of  error  is  that 
tbe  court  erred  in  overruling  the  motion  of 
plaintiff  in  error  for  judgment  upon  tbe  spe- 
cial findings  notwithstanding  the  general  ver- 
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diet.  This  contention  Is  without  merit. 
'Xliere  Is  nothing  in  the  special  findings  that 
would  hare  warranted  the  court  in  disregard- 
ing the  general  verdict. 

The  ninth  assignment  of  error  Is,  "For  sun- 
dry other  errors  committed  by  the  court  at 
the  trial,  and  excepted  to  by  this  plalntUI  in 
error."  This  is  not  an  assignment  of  error. 
It  points  nothing  out  It  directs  our  attention 
to  nothing,  and  does  not  challenge  our  atten- 
tion. 

The  tenth  assignment  of  error  is  that  the 
court  denied  the  plaintiff  in  error  a  new  trial. 
Nothing  has  been  pointed  out  by  counsel  that 
sustains  this  contention.  It  may  be  that,  bad 
the  matter  been  properly  presented  to  the 
trial  court,  by  proper  objections  and  excep- 
tions, It  could  he  said  that  tlie  verdict  was 
somewhat  in  excess  of  the  Just  claim  of  the 
plaintiff  under  the  evidence  However,  the 
Judgment  is  sustained  by  evidence,  and  the 
matter  affords  no  ground  for  awarding  a  new 
trial  or  a  reversal  of  the  Judgment  The 
Judgment  is  allirmed. 


BROUGHAN  et  al.  v.   BROUGHAN. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, K  D.  July  11,  1900.) 

ADVERSE  POSSESSION— EVIDENCE— DBCLilRA- 
TIONS  OF  CLAIMANT. 

1.  In  an  notion  to  recover  land,  evidence  of 
defendant's  that  they  had  mortgaged  the  land 
and  iDBiired  improvements  in  their  own  name 
was  incompetent  to  establish  adverse  possession 
against  the  plaintiff. 

2.  Evidence  of  defendants  that  they  had  told 
their  npishbors  that  they  owned  the  land  was 
inadmissible  to  show  adverse  possession. 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Action  by  Thomas  Broughan  against  Law- 
rence Broughan  and  Cornelia  Broughan  to  re- 
cover land.  From  a  Judgment  entered  on  a 
verdict  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendants  appeal.  Af- 
firmed. 

J.  A.  Smith,  for  plaintiffs  in  error.  Alden, 
McFadden  &  Alden,  for  defendant  in  error. 

FEU  CURIAM.  This  was  an  action  to  re- 
cover real  estate,  brought  by  the  defendant 
in  error.  Plaintiffs  In  error  claimed  title  by 
adverse  possession.  There  was  a  trial  to  a 
jury,  and  a  Judgment  and  verdict  for  the 
plaintiff. 

The  principal  assignment  of  error  is  that 
the  court  denied  the  motion  of  the  plaintiffs 
in  error  for  a  new  trial.  Under  this  assign- 
ment it  Is  contended  that  the  court  should 
have  sustained  the  motion  because  It  reject- 
ed competent  and  proper  evidence  offered  by 
them.  They  sought  to  prove  by  their  own 
evidence  that  they  had  made  declarations  in 
their  own  Interests.  In  was  not  competent 
for  them  to  support  their  claim  of  adverse 
possession  by  showing  they  had  told  their 
neighbors  that  they  owned  the  land.  Nor 
were  the  facts,  if  facts  they  were,  that  they 


had  mortgaged  the  land  m  insured  the  Im- 
provements thereon  in  their  own  name,  com- 
petent against  the  plaintiff  to  establish  an  ad- 
verse possession. 

The  second  assignment  of  error  Is  that  the 
court  admitted  Incompetent  evidence  in  be- 
half of  the  plaintiff.  The  nile  of  this  court 
is  not  complied  with  in  this  assignment  We 
have,  notwithstanding,  examined  the  record. 
The  evidence  was  entirely  competent,  as  ex- 
planatory of  matters  testified  to  by  the  de- 
fendants. 

The  third  assignment  of  error  is  that  the 
court  refused  instructions  prayed  by  the  de- 
fendants. There  is  no  pretense  in  this  as- 
signment of  a  compliance  with  the  rule  of 
this  court  in  relation  thereto.  The  same  ob- 
jection exists  as  to  the  fourth  assignment 
which  is  that  the  conrt  erroneously  Instructed 
the  Jury.  We  do  not  feel  It  incumbent  upon 
us  to  go  In  search  of  these  alleged  errors. 
An  examination  of  the  record  as  an  entirety 
has  convinced  ns  that  the  verdict  of  the  Jury 
and  the  Judgment  of  the  conrt  are  eminently 
Just  and  that  nothing  occurred  on  the  trial 
of  which  the  defendants  could  rightfully  com- 
plain.   The  Judgment  Is  affirmed. 


MENGEB  V.  NORTH  BRITISH  &  MERCAN- 
TILE INS.  CO.  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, K  D.  .Tulj-  11,  liKW.) 

NEW  TRIAL,— SU.MMONS— MISTAKE  OF  CLERK- 
MOTION  FOR  NEW  THIALr-NECESSITY— PETI- 
TION FOR  A  NEW  TRIAL— SUFFICIENCY. 

1.  The  fact  that  the  clerk  of  the  court  in  issu- 
ing a  summons,  by  mistake  required  defendant 
to  answer  in  less  time  than  required  by  law. 
which  necessitated  the  issuance  of  an  alias  snm- 
mons  to  bring  defendant  into  court;  is  not 
ground  for  granting  plaintiff  a  new  trial,  since 
the  error  was  cured  by  the  alias,  and  in  no  way 
affected  the  rights  of  plaintiff  at  the  trial. 

2.  A  petition  for  a  new  trial,  whidi  alleged 
that  the  court  adjourned  for  tlie  term  on  the 
same  day  the  decision  was  rendered,  whereby 
plaintiff  was  prevented  from  filing  a  motion  for 
a  new  trial  within  the  term,  does  not  state  facts 
suffleient  to  warrant  a  new  trial,  since  it  does 
not  aver  that  plaintiff's  counsel  was  not  present 
when  the  decision  was  rendered,  or  that  he  re- 
quested the  court  to  remain  in  session  nntil  he 
could  prepare  and  file  a  motion  for  a  new  trial. 

Error  from  district  court,  Douglas  county; 
Samuel  A.  Rlggs,  Judge. 

Action  by  Anna  (J.  M.  Menger  against  the 
North  British  &  Mercantile  Insurance  Com- 
pany and  another.  From  a  judgment  sus- 
taining defendants'  demurrer  to  plaintiff's  pe- 
tition for  a  new  trial,  plaintiff  brings  error. 
Affirmed. 

McHale  &,  Leamard  and  L.  H.  Menger  for 
plaintiff  in  error.  Fyke,  Yates,  Fyke  &  Sni- 
der, for  defendants  in  error. 

PER  CURIAM.  This  proceeding  Is  prose- 
cuted to  reverse  the  Judgment  of  the  trial 
court  in  sustaining  the  defendants'  demurrer 
to  plaintiff's  petition  for  a  new  trial,  in  an 
action  for  a  recovery  of  the  amount  due  on 
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an  insanince  policy.  The  plaintiff  alleged  In 
her  petition,  In  substance:  That  at  the  regu- 
lar February,  1897,  term  of  the  district  court 
of  Douglas  county,  on  the  26th  day  of  Febru- 
ary, ItUT,  In  an  action  pending,  wherein  the 
above-named  Menger  was  plaintiff  and  the 
above-named  insurance  company  was  defend- 
ant, the  court  having  said  cause  under  ad- 
visement, in  open  court,  on  that  date,  made 
its  findings  of  fact  and  conclusions  of  law, 
and  rendered  Judgment  against  the  plaintiff 
for  costs.  That  the  judgment  is  erroneous, 
and  should  be  vacated  and  set  aside,  for  the 
reasons:  First,  for  mistake,  omission,  and 
neglect  of  the  clerk  of  the  district  court.  The 
plaintiff  then  sets  out  her  cause  of  action 
against  the  defendant  Insurance  company; 
the  filing  in  due  time  of  her  petition  and 
prseclpe  for  summons;  that  the  clerk  issued  a 
summons  In  due  form,  except  that  the  same 
required  the  defendant  to  answer  In  less  time 
than  that  prescribed  by  law,  in  consequence 
of  which  the  summons  and  service  were  set 
aside;  that  afterwards,  and  within  60  days, 
other  summons  was  issued,  and  served;  and 
that  defendant  answered  in  due  time.  The 
only  mistake  of  the  clerk,  therefore,  complain- 
ed of,  is  that  the  first  summons  issued  by  him 
required  the  defendant  to  answer  In  less  time 
than  that  prescribed  by  law.  Second,  for  un- 
avoidable casualty  and  misfortune  preventing 
the  said  plaintiff  from  duly  prosecuting  her 
said  action.  Tliat  upon  the  date  when  the 
Judgment  was  rendered,  to  wit  upon  the  26th 
day  of  February,  1897,  and  Immediately  up- 
on the  making  and  tiling  of  the  findings  of 
fact  and  conclusions  of  law,  the  court  ad- 
journed without  day,  whereby  the  plaintiff 
was  prevented  from  filing  a  motion  for  a  new 
trial  within  the  term  of  court  at  which  the 
Judgment  was  rendered.  That  afterwards 
the  plaintiff  Hied  her  motion  for  a  new  trial: 
(1)  That  the  decision  is  not  sustained  by  the 
evidence;  (2)  that  the  decision  is  contrary  to 
law;  (3)  for  errors  of  law  occurring  at  the 
trial.  That  the  motion  was  overruled,  for  the 
reason  that  the  same  was  filed  after  the  ad- 
journment of  the  term  of  court  at  which  Judg- 
ment was  rendered.  The  defendant  In  error 
filed  a  demurrer  to  the  petition  for  a  new 
trial:  (1)  That  the  petition  was  not  filed  with- 
in the  time  prescribed  by  law;  (2)  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained,  and  Judgment  rendered  against  the 
plaintiff  for  costs.  The  plaintiff,  as  plaintiff 
in  error,  presents  the  record  to  this  court  for 
review,  and  alleges  that  the  court  erred  in 
sustaining  the  demurrer. 

There  Is  no  special  merit  in  the  first  con- 
tention set  out  in  the  petition  for  a  new  trial. 
The  act  of  the  clerk  in  making  the  summons 
answerable  within  less  time  than  prescribed 
by  law  was  a  mistake,  omission,  or  neglect 
of  the  clerk.  I'his  mistake,  however,  was 
cured  by  the  issuing  of  an  alias  summons, 
which,  In  due  course  of  procedure,  brought 
defendant  Into  court.  It  cannot  be  said  that 
this  mistake,  omission,  or  neglect  of  the  clerk 


'prevented  plaintiff  tn  any  manner  from  pre-  ■ 
serving  all  her  rights  upon  the  trial,  nor  from- 
filing  a  motion  for  a  new  trial,  so  as  to  have . 
the  action  of  the  trial  court  reviewed. 

As  to  the  second  contention,  we  must  hold 
against  the  plaintiff  in  error.  The  petition 
for  a  new  trial  does  not  state  facts  which 
show  unavoidable  casualty  or  misfortune  pre- 
venting the  plaintiff  from  prosecuting  her  ac-  ■ 
tion.  It  shows  negligence,  only,  on  the  part 
of  her  attorney,  Mr.  Steele.  No  reason  Is 
shown  why  he  did  not  file  a  motion  for  a  new 
trial  immediately,  or  ask  the  indulgence  of 
the  court  for  time  to  prepare  such  motion  be- 
fore the  adjournment.  The  case  was  tried 
two  days  before  the  court  filed  its  findings  of 
facts  and  conclusions  of  law,  and  announced 
the  Judgment.  The  attorney,  as  a  reasonable 
precaution,  should  have  been  prepared  with 
his  motion  for  a  new  trial  in  the  event  that 
the  findings  or  Judgment  were  not  satisfac- 
tory. The  only  unavoidable  casualty  or  mis- 
fortune complained  of  is  that  the  court  ad- 
journed on  the  same  day  the  case  was  de- 
cided, Immediately  after  filing  the  findings  of 
fact  and  conclusions  of  law.  '  It  la  nowhere 
alleged  in  the  petition  for  a  new  trial  that 
plaintiff's  counsel  was  not  present  when  the 
case  was  decided;  that  he  did  not  know  that 
it  was  decided  on  that  day;  that  he  did  not 
have  time  to  prepare  and  file  his  motion  for  a 
new  trial  before  the  adjournment  of  court; 
that  he  asked  or  requested  the  court  to  re- 
main in  session  until  be  could  prepare  and  file 
his  motion.  Neither  does  any  sufficient  rea- 
son appear  why  the  motion  for  a  new  trial 
was  not  filed  before  the  adjournment  of  court. 
The  petition  did  not  state  a  cause  of  action. 
The  demurrer  was  properly  sustained.  The 
Judgment  is  affirmed. 


LONGFELLOW  v.  SMITH. 
(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.    July  11,  1900.) 
APPEAL-REVIEW— MOTION  FOR  NEW  TRIAL. 
Krrors  occurring  at  trial  are  rcTiewable  only 
after  motion  for  new  trial  presented  and  over- 
ruled, and  on  the  taking  of  exceptions. 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  William  G.  Holt,  Judge. 

Action  by  Martha  A.  Smith  against  3.  W. 
Longfellow,  sheriff.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Dismissed. 

J.  A.  Smith,  for  plaintiff  in  error.  T.  P. 
Anderson  and  Geo.  W.  Littick,  for  defendant 
In  error. 

PER  CURIAM.  This  Is  an  action  in  re- 
plevin brought  by  Martha  A.  Smith,  defend* 
ant  in  error,  for  the  recovery  of  the  posses- 
sion of  certain  described  personal  property, 
consisting  of  several  head  of  cattie,  alleged 
to  have  been  unlawfully  detained  from  her 
by  J.  W.  I^ongfellow,  the  plaintiff  in  error. 
The  plaintiff's  petition  was  in  the  usual  form. 
The  answer  was  a  general  denial,  except  «a 
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admlsaion  that  defendant  was  In  possession  of 
the  property.  A.  trial  was  had,  and  the  jury 
returned  a  verdict  and  findings  for  the  plain- 
tiff and  against  the  defendant  The  defend- 
ant's motion  for  a  new  trial  was  overruled, 
and  he  prepared  his  case-made,  and  presents 
the  record  to  this  court  for  review. 

The  defendant  in  error  interposes  her  mo- 
tion to  dismiss  the  petition  In  error.  The  as- 
signments of  error  are  (1)  that  the  court  erred 
in  excluding  competent  testimony;  <2)  in  In- 
structing the  Jury;  (3)  In  admitting  incom- 
petent testimony;  (4)  In  overruling  bis  motion 
for  a  new  trial;  (5)  In  refusing  to  set  aside 
the  verdict  and  In  refusing  a  new  trial.  It 
will  be  observed  that  all  of  the  assignments 
of  error  are  alleged  errors  occurring  at  the 
trial.  Errors  occurring  at  the  trial  are  review- 
able only  after  a  motion  for  a  new  trial  haa 
been  presented  to  the  trial  court,  overruled, 
and  exceptions  taken  to  the  action  of  the 
court  thereon.  The  defendant  in  the  trial 
court  did  not  save  an  exception  to  the  ruling 
of  the  coiurt  on  his  motion  for  a  new  trial 
Hence  there  is  nothing  before  the  court  for 
review.  Within  the  authority  of  Dulgenan  v 
Claus.  46  Kan.  275,  26  Pac.  699,  the  peUtioi 
In  error  will  be  dismissed. 


(U  Kaii.App.  40) 

TOPEKA  CAPITAL  CO.  v.  MARCH. 

(Court  of  Appeals  of  Kansas,  Northern  De- 
partment, E.  D.    July  11,  1900.) 

NOTE  OP  CORPORATION— PLKADINO— 
BSTOPPBU 

1.  A  petition  that  alleges  the  agency  of  one 
who  executes  a  note  purporting  to  be  the  note 
of  a  corporation,  ond  avers  further  "that  on 
the  1st  day  of  September,  18!)0,  at  Topeica, 
Shawnee  county,  Kannns,  the  said  defendant 
Topeka  Capital  Company  made,  executed,  and 
delivered  to  the  plaintiff  itH  certain  promiHsory 
note  in  writing  of  that  date,"  states  a  cause  of 
action.  An  allegation  that  a  corporation  made 
and  executed  its  promissory  note  is  sufficient. 

2.  A  corporation  cannot  retain  property  un- 
der a  transaction  ultra  vires,  and  at  the  same 
time  repudiate  its  obligation  under  the  same 
transaction.  It  cannot  accept  and  retain  bor- 
rowed money,  and  plead  ultra  vires  to  a  suit 
for  its  recovery.  The  law  interposes  an  es- 
toppel. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  .Tudge. 

Action  by  H.  T.  March  against  the  Topeka 
Capital  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

This  proceeding  in  error  is  prosecuted  to 
reverse  a  Judgment  of  the  district  court  of 
Shawnee  county.  The  material  facts  neces- 
sary to  a  proper  understanding  of  the  case 
are  stated  in  the  pleadings.  The  petition,  in 
substance,  was  as  follows:  "That  at  the  time 
hereinafter  mentioned  the  defendant  The  To- 
peka Capital  Company  was  a  corporation  du- 
ly organized  and  existing  imder  and  by  virtue 
of  the  laws  of  tlie  state  of  Kansas,  and  that 
defendant  Dell  Keizer  was  on  the  1st  day  of 
February,  189C,  for  a  long  time  prior  thereto, 
and  for  a  long  time  thereafter,  business  man- 


ager and  agent  of  defendant  the  Topeka  Cap- 
ital Company,  In  the  operation  and  conduct- 
ing of  Its  business;  that  on  the  Ist  day  of 
February,  A.  D.  1806,  at  Shawnee  county, 
Kansas,  the  said  defendant  Topeka  Capital 
Company  made,  executed,  and  delivered  to 
plaintiff  its  certain  promissory  note  In  writ- 
ing of  that  date,  agreeing  by  the  terms  there- 
of to  pay  to  the  order  of  plaintiff,  March  1, 
1896,  the  sum  of  five  hundred  dollars,  with 
Interest  after  due  at  the  rate  of  ten  per  cent, 
per  annum  imtil  paid."  The  note  reads: 
"$500.  Topeka,  Kansas,  February  lat,  1896. 
March  1,  after  date,  for  value  received,  we 
Jointly  and  severally,  as  principals,  promise 
to  pay  to  the  order  of  H.  T.  March  five  hun- 
dred dollars,  with  interest  after  due  at  ten 
per  cent,  per  annum  until  paid.  Interest 
payable  annually.  Defaulting  interest  to 
draw  the  same  rate  of  interest  as  principal. 
The  makers,  sureties,  Indorsers,  and  guaran- 
tors of  this  note  agree  to  pay  a  reasoualrie 
attorney's  fees  if  suit  is  brought  hereon,  and 
severally  waive  presentment  for  payment, 
notice  of  nonpayment,  protest,  notice  of  pro- 
test, and  diligence  in  bringing  suit  against 
any  party  thereto,  and  consent  that  time  of 
payment  may  be  extended  without  notice. 

Payable  at  office  of  March  &  Co.    Due . 

The  Topeka  Capital  Co.  DeU  Keizer,  B. 
Mgr.  No.  289."  Indorsed  on  back:  "De- 
mand and  protest  waived.  DeU  Keizer.  In- 
terest paid  to  Feb'y  1,  1897."  The  defendant 
Interposed  a  general  demurrer  upon  the 
grounds  that  the  petition  did  not  state  a 
cause  of  action  against  the  defendant.  The 
demurrer  was  overruled.  The  defendant  an- 
swered in  substance  ae  follows:  "First.  That 
said  defendant  denies  each  and  every  allega- 
tion in  said  petition  contained.  Second.  For 
a  second  and  further  defense  herein,  said  de- 
fendant states  that  said  Topeka  Capital  Com- 
pany was  organized  as  a  corporation  under 
the  laws  of  Kansas  on  the  6th  day  of  June, 
1800,  and  ceased  to  do  business  as  such  cor- 
poration on  or  about  the  Ist  of  November. 
18d5.  Third.  For  a  third  and  further  defense 
herein,  said  defendant  states  that  said  To- 
peka Capital  Company  was  organized  a«  a 
corporation  under  the  laws  of  the  state  of 
Kansas  on  June  6th,  and  had  at  all  times  a 
board  of  six  directors,  and  that  the  alleged 
note  which  purports  to  l>e  set  out  in  plain- 
tiff's petition  herein  never  was  executed  by 
said  company,  and  was  never  authorized  by 
the  board  of  directors  of  said  company,  nor 
by  a  majorit.v  of  said  directors,  nor  by  a  quor- 
um, nor  by  a  majority  of  a  quorum,  of  said 
directors,  and  this  defendant  is  not  Indebted 
to  said  plaintiff  on  account  thereof  in  any 
sum  whatever.  Fourth.  For  a  fourth  and 
further  defense  herein,  said  defendant  states 
that  the  alleged  note  which  purports  to  be  set 
out  in  the  petition  herein  was  made  for  a 
loan  by  private  persons,  and  that  no  loan 
was  ever  made  or  authorized  by  said  Topeka 
Capital  Company.  "Wherefore  this  defend- 
ant asks  to  be  dismissed  hence  with  all 
costs."    The  answer  was  verified  by  the  oath 
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•of  Harrison,  as  attorney,  as  fcdlows:  '1,  T. 
~\V.  Harrison,  being  duly  sworn,  say  that  I 
■am  the  attorney  for  the  Topeka  Capital  Com- 
pany herein;  that  I  have  been  one  of  the 
directors  of  said  Topeka  Capital  Company 
«ver  since  it  was  organized  as  a  corporation 
nnder  the  laws  of  Kansas,  In  Jnne,  1890,  and 
;am  familiar  with  the  records  of  said  com- 
pany; that  I  have  read  the  third  division  of 
the  above  and  foregoing  answer,  and  know 
the  contents  thereof;  and  that  the  facts  stat- 
ed therein  are  true,  as  I  believe."  The  plain- 
tiff for  his  reply  set  out:  (1)  A  general  de- 
nial. (2)  For  "further  reply,  plalntlfT  alleges 
that  the  note  set  out  In  plalntifT's  petition 
was  executed  and  delivered  to  plaintiff  Feb- 
ruary 6,  1S96,  as  alleged  in  plaintiff's  peti- 
tion, and  was  so  executed  and  delivered  In 
renewal  of  a  certain  note  made,  executed, 
and  delivered  by  the  Topeka  Capital  Com- 
pany long  prior  to  November  1,  1895,  for  a 
loan  of  ^500,  lawful  money  of  the  United 
.States  of  America,  which  said  money  was 
borrowed  and  received  for  the  purpose  of, 
and  used  by  the  Topeka  Capital  Company  In, 
conducting  Its  business  at  Topeka,  Kansas, 
and  that  said  money  was  borrowed,  received, 
and  used,  and  notes  made,  executed,  and  de- 
livered therefor,  by  the  Topeka  Capital  Com- 
pany; that  said  sum  of  money,  or  no  part 
thereof,  has  ever  been  paid  to  plaintiff."  A 
trial  was  had  liefore  the  court  and  Jury. 
When  plaintiff  rested,  the  defendant  Inter- 
posed Its  demurrer  to  plaintiff's  evidence,  and 
motion  for  Judgment  thereon,  which  were 
overruled.  The  Jury  found  the  Issues  in  fa- 
vor of  the  plaintiff,  and  returned  a  verdict 
against  the  defendant  for  $585.41.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled. The  defendant,  as  plaintiff  in  error, 
presents  the  record  to  this  court  for  review, 
and  alleges  error  In  the  proceedings  of  the 
trial  court. 

Kepler  &  nite  and  T.  W.  Harrison,  for 
philntiff  In  error.  W.  F.  Schoch,  for  defend- 
ant In  error. 

McEI.ROT,  J.  (after  stating  the  facts). 
There  are  19  formal  assignments  of  error, 
but  we  deem  it  unnecessary  to  comment  upon 
them  all  separately.  The  facts  disclosed  by 
the  record  are  as  follows:  The  Topeka  Cap- 
ital Company  was  organized  as  a  Kansas 
corporation  in  1800  for  the  purpose  of  print- 
ing and  publishing  a  dally  and  weekly  news- 
paper at  Topeka.  About  November  19,  1893, 
John  R.  Mulvane  took  possession  of  the  news- 
paper plant  under  a  chattel  mortgage.  The 
conionitlon  was  not  dissolved,  and  tlie  former 
eniplo.vf's  of  the  company  continned  to  con- 
duct the  business  of  the  newspaiier.  The 
corporation  from  the  time  of  Its  organization 
up  to  the  time  of  the  comnioncoment  of  this 
.  action  had  a  board  of  six  directors.  During 
all  the  time  of  Its  existence  as  a  corporation, 
Dell  Kelzer  was  its  secretary  and  bu.<incss 
manager,  duly  elected  by  the  directors.  It 
was  provided  In  the  charter  and  by-laws  of 


the  corporation,  by  article  9,  "Qia.t  the  busi- 
ness manager  shall  have  control  of  the  busi- 
ness details  of  the  corporation,  under  the  di- 
rection of  the  president  and  board  of  directors. 
It  shall  be  his  particular  business  to  receive 
the  moneys;  make  daily  deposits  in  such  bank 
as  the  board  may  designate;  to  pay  all  bills  of 
$1.00  or  more  by  check  signed  by  hhnself  and 
president;  to  keep  an  accurate  set  of  books, 
showing  all  money  received  and  disbursed; 
to  have  charge  of  the  mechanical  work  of 
the  paper;  employ  all  labor  outside  of  the 
editorial  and  reportorial  force;  the  purchas- 
ing of  supplies;  making  advertising  con- 
tracts; circulating  the  dally  and  weekly;  and 
attending  to  all  business  matters  not  other- 
wise provided  for,  for  the  success  of  the  cor- 
poration, including  insuring  plant  payment  of 
taxes,  and  making  of  all  needed  repairs  to 
maintain  the  efficiency  of  the  paper  and  pro- 
tect the  pn^rty;  to  make  a  sworn  monthly 
statement  showing  the  amount  of  business 
done,  money  received  and  paid  out,  and  net 
gain  or  loss."  In  the  year  1805  the  corpora- 
tion was  compelled  to  borrow  money  for  the 
purpose  of  conducting  its  business.  This  mon- 
ey was  borrowed  by  Dell  Kelzer,  Its  bushiess 
manager,  and  expended  In  conducting  the 
general  business  of  the  corporation.  The 
note  sued  upon  in  this  case  was  executed  by 
Kelzer,  as  business  manager,  in  renewal  of 
a  note  given  for  a  loan  of  $500,  which  money 
was  used  in  conducting  the  business  of  th» 
corporation.  The  note  in  question,  and  all 
other  notes  executed  by  Kelzer  for  borrow- 
ed money  for  tbe  corporation,  were  executed 
In  the  same  manner.  The  president  and 
some  of  the  directors  of  the  corporation  knew 
the  manner  in  which  Kelzer  was  conducting 
the  business,  and  no  objection  was  made 
thereto  by  any  ofiScer  of  the  corporation.  The 
note  set  out  was  due  and  unpaid  when  the 
action  was  brought  The  plaintiff  in  error 
complains  that  the  trial  court  erred  In  over- 
ruling its  demurrer  to  the  petition,  and  cites 
In  support  thereof  Topeka  Capital  Co.  v.  Rem- 
ington Paper  Co.  (Kan.  Sup.)  57  Pac.  504; 
Id.,  50  Pac.  1062.  The  case  at  bar  differs 
from  that  of  the  Remington  Paper  Co.  Case, 
in  this:  that  the  petition  aflHrmatively  al- 
leges the  agency  of  Kelzer.  The  allegations 
of  the  petition  in  the  case  at  bar  are  as  fol- 
lows: "That  on  the  1st  day  of  September, 
18iX),  at  Topeka,  Sliawnee  county,  Kansas, 
the  said  defendant  the  Topeka  Capital  Com- 
pany made,  executed,  and  delivered  to  plain- 
tiff its  certain  promisory  note  in  writing  of 
that  date."  An  allegation  that  the  corpora- 
tion made,  executed,  and  delivered  its  prom- 
issory note  is  sutHcient.  5  Enc.  PI,  &  Prac. 
p.  92.  Tbe  petition  states  a  cause  of  action, 
and  the  demurrer  was  properly  overruled. 

The  principal  contention  seems  to  be  that 
the  court  admitted  incompetent  testimony. 
Kelzer  was  permitted,  over  the  objection  of 
defendant,  to  testify.  In  effect,  that  he  was 
In  the  hnblt  of  issuing  notes  In  the  name  of 
the  company;    that  this  was  known  to  the 
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piesldent  and  some  of  the  directors.  This 
testimony  -was  offered  for  the  purpose  of 
showing  the  methods  of  doing  business  by  the 
company  and  Kelzer.  We  take  It  that  the 
testimony  was  not  offered  so  much  as  show- 
ing Kelzer's  authority,  as  It  was  for  the  pur- 
pose of  showing  a  ratification  by  the  officers 
of  the  company  of  Keizer's  acts.  After  a  cor- 
iwratlon  has  accepted  the  benefits  of  a  con- 
tract made  In  good  faith  with  Its  regular 
agent  and  manager,  It  Is  no  more  than  fair 
that  every  reasonable  presumption  should  be 
indulged  to  hold  the  transaction  binding  upon 
the  company.  Under  such  clrcimistances,  it 
takes  very  slight  evidence  to  bind  a  corpora- 
tion for  the  payment  of  obligations  incurred 
by  the  managers  of  Its  business.  Getty  v. 
Mining  Co.,  40  Kan.  281,  19  Pac.  617. 

It  Is  also  contended  that  the  court  erred 
In  permitting  the  plaintiff  to  show  that  the 
Capital  Company  was  obliged  to  borrow  mon- 
ey, and  what  evidence  of  Indebtedness  It 
gave.  It  Is  insisted  that  there  was  no  issue 
before  the  jury  except  the  question  of  the 
authority  of  Kelzer  to  execute  the  note.  It 
seems  to  us  that  the  Issue  In  this  case  involv- 
ed further  Inquiry.  It  may  be  that  Kelzer 
had  no  legal  authority  to  borrow  the  money 
or  to  execute  the  note  In  the  first  Instance. 
However,  he  did  borrow  the  money,  and  the 
corporation  used  it  and  accepted  the  fruits 
of  the  contract,  and  now  seeks  to  avoid  re- 
payment of  the  money.  A  corporation  has 
power  to  borrow  money  on  the  credit  of  the 
corporation,  not  exceeding  Its  authorized  cap- 
ital stock,  and  may  execute  bonds  or  promis- 
sory notes  therefor.  Section  15,  par.  1172, 
Gen.  St.  1889.  In  the  constitution  and  by- 
laws of  the  Topeka  Capital  Company  no  au- 
thority Is  granted  to  any  officer  of  the  com- 
pany to  borrow  money,  unless  It  Is  the  busi- 
ness manager,  and  contained  in  these  words: 
"And  attending  to  all  business  matters  not 
otherwise  provided  for,  for  the  success  of 
the  corporation." 

Complaint  Is  further  made  that  the  court 
permitted  the  plaintiff  to  offer  In  evidence  a 
copy  of  the  constitution  and  by-laws  of  the 
defendant  corporation,  without  proof  of  the 
loss  or  destruction  of  the  original.  This  tes- 
timony was  not  objected  to  upon  this  ground 
In  the  trial  court.  The  objection  simply  went 
to  the  competency  of  the  testimony.  There 
was  no  objection  made  that  It  was  not  the 
best  evidence.  The  testimony  waa  properly 
admitted. 

A  corporation  cannot  retain  property  under 
a  transaction  ultra  vires,  and  at  the  same 
time  repudiate  Its  obligations  under  the  same 
transaction.  It  ought  not  to  be  allowed  to 
retain  borrowed  money,  and  plead  ultra  vires 
to  the  suit  for  a  recovery  thereof.  The  trial 
court  committed  no  error  prejudicial  to  the 
plaintiff  in  error  in  the  admission  of  evidence. 
The  motion  for  a  new  trial  was  properly  over- 
ruled. The  judgment  Is  affirmed.  All  the 
Judges  concurring. 


RICHTER  V.  EAGLE  UPB  ASSTI. 

(Supreme  Court  of  MoDtana.    July  24,  1900.) 

APPEAL  AND  ERROR— ORDER  AFTER  JCDG- 
MENT— NOTICK— TIME  FOR  APPEAL— UNDER- 
TAKING—TWO  APPKALS— SUFFICIENCY. 

1.  An  appeal  from  an  order  made  and  entered 
on  January  8th  denying  a  motion  to  vacate  a 
judgment  will  be  dismissed,  where  notice  there- 
of was  not  served  uutil  March  10th,  since  sndi 
appeal  was  not  taken  within  60  days  from 
the  making  and  enti-y  of  the  order,  as  required 
by  Code  Oiv.  Proc.  §  1723. 

2.  An  undertaking  on  appeals  from  a  judg- 
ment and  an  order  made  thereafter,  denying  a 
motion  to  vacate  the  same,  conditioned  for  the 
payment  of  damages  and  costs  of  appeal,  with- 
out specifying  to  which  appeal  it  applies,  is  in- 
sufflcient. 

Appeals  from  district  court,  Lewis  and 
Clarke  county;  Henry  C.  Smith,  .Tudge. 

Action  by  Jennie  Richter,  Individually  and 
as  guardian  of  Harry  Richter  and  others, 
against  the  Eagle  Life  Association.  From  a 
Judgment  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  motion  to  vacate  the  same, 
defendant  appeals.    Appeals  dismissed. 

B.  D.  Weed,  for  appeUant.  R.  R.  PurceU^ 
for  respondent. 


PER  CURIAM.  The  plaintiff  recovered  a 
Judgment  by  default  against  the  defendant  for 
the  sum  of  $2,445,  together  with  costs,  which 
Judgment  was  entered  on  the  28th  day  of 
June,  ISOO.  On  the  Sth  day  of  January.  1900, 
the  court  below  made  and  caused  to  be  enter- 
ed an  order  denying  the  defendant's  motion  to 
vacate  and  set  aside  the  Judgment  On  the 
10th  day  of  March.  1900,  the  defendant  filed 
and  served  Its  notice  of  appeal  from  the  judg- 
ment and  from  the  order  of  January  8th;  and 
on  the  13th  day  of  March,  1900,  It  filed  an  un- 
dertaking. In  which  the  sureties,  after  reciting 
that  the  defendant  Is  about  to  appeal  to  this- 
court  from  the  Judgment  and  from  the  order, 
undertake  and  promise  on  the  part  of  the  de- 
fendant that  It  will  pay  all  damages  and 
costs  which  may  be  awarded  against  it  oxt 
the  appeal  or  on  a  dismissal  thereof,  not  ex- 
ceeding the  sum  of  $3U0.  The  plaintiff  now 
moves  to  dismiss  the  attempted  appeal  from, 
the  order  of  January  8th  upon  the  ground  that 
it  was  not  taken  within  60  days  after  the  en- 
try of  the  order.  The  motion  will  be  granted. 
Section  1723  of  the  Code  of  Civil  Procedure 
provides,  among  other  things,  that  an  appeal 
may  be  taken  from  any  special  order  made 
after  final  Judgment  within  60  days  after  the 
order  is  made  and  entered  In  the  minutes  of 
the  court  or  tiled  with  the  clerk.  More  ttian 
60  days  elapsed  between  the  entry  of  the  or- 
der and  the  giving  of  the  notice  of  appeal 
therefrom. 

The  plaintiff  moves  that  the  attempted  ap- 
peal from  the  Judgment  be  also  dismissed  for 
the  reason  tliat  the  undertaking  is  void.  The 
supposed  appeals  are  from  a  Judgment  and 
a  special  order  made  thereafter,  other  than 
an  order  granting  or  refusing  a  new  trial. 
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'  The  nndertaklng  Is  in  the  snm  of  $300,  and  is 
conditional  for  the  payment  of  the  damages 
and  costs  of  the  appeal,  without  specifying  to 
which  of  the  appeals  the  undertaking  applies. 
Upon  the  authority  of  Creek  v.  Waterworlcs 
Co.,  22  Mont.  327,  56  Pac.  362,  Murphy  v. 
Hallway  Co.,  22  Mont.  677,  57  Pac.  278,  and 
Copper  Co.  v.  Hickey,  23  Mont  310,  58  Pac. 
-866,  the  principles  of  which  are  approved  and 
rcafhrmed,  the  motion  must  be  granted.  The 
appeals  are  therefore  dismissed.    Dismissed. 


WADE  ▼.  OJWIS  AND  CLARKE  COUNTT. 

<Snpieme  Court  of  Montana.     July  23,  1900.) 

COUNTIES— COUNTY  SURVETOR— MILBAGB— 
STATUTB  CONSTRUESD. 
Act  March  4,  1807  (Laws  18&7,  p.  71)  i 
13,  enacts  that  a  county  surveyor  shall  receive 
$5  a  day  as  full  compeusation  for  the  perform- 
ance of  his  duties.  Pol.  Code,  S  4590,  enacts 
"that  meml>ers  of  the  legislative  assembly, 
state  officei-8,  county  officers,  township  officers. 
Jurors,  witnesses  and  other  persons  who  may  lie 
entitled  to  mileage,"  shall  be  entitled  to  collet-t 
10  cents  per  mile  for  the  distance  actually 
traveled,  and  no  more."  Beid,  that  a  county 
anrveyor  is  not  entitled  to  mileage,  since  the 
f  urpose  of  the  section  was  not  to  create  a  right 
to  mileage,  but  simply  to  fix  a  uniform  rate  of 
mileapre,  and,  besides,  the  phrase  "who  may  be 
entitled  to  mileage"  does  not  only  limit  the 
phrase  "other  persons,"  but  refers  back  and 
qualifies  "county  officers"  as  well. 

Appeal  from  district  court  Lewis  and 
Clarke  county;  S.  H.  Mclntire,  Judge. 

Action  by  John  W.  Wade  against  Lewis 
And  Clarke  county  to  recover  mileage  as 
<x>unty  surveyor.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Stranahan  &  Stranahan,  for  appellant  0. 
B.  Nolan,  Atty.  Gen.,  for  respondent. 

PIGOTT,  J.  By  "An  act  to  define  the  pow- 
ers and  duties  of  county  surveyors,  and  to 
provide  for  their  compensation,  and  to  abol- 
ish the  office  of  road  supervisor,"  approved 
on  the  4th  day  of  March,  1897,  and  found  at 
page  71  of  the  Laws  of  that  year,  the  duty 
of  laying  out,  constructing,  and  repairing 
roads  was  confided  to  the  county  surveyor. 
The  plaintiff  was  such  officer  of  the  county  of 
Lewis  and  Clarke,  and  between  the  1st  day 
•of  June,  1897,  and  the  31st  day  of  December, 
1898,  be  actually  and  necessarily  traveled  In 
the  prosecution  of  road  work  3,320  miles,  for 
which  he  presented  a  claim  to  the  board  of 
commissioners  for  |332,  charging  at  the  rate 
of  10  cents  a  mile.  The  claim  having  been 
disapproved  by  the  county  auditor  and  disal- 
lowed by  the  board  of  commissioners,  the 
plaintiff  appealed  to  the  district  court  of  the 
■county,  where  Judgment  was  entered  to  the 
«ffect  that  the  plaintiff  recover  nothing  from 
the  defendant,  and  that  the  defendant  recov- 
«r  costs  from  the  plaintiff.  This  appeal  is 
from  the  Judgment. 

■  The  sole  question  in  this  case  Is  whether  the 
plaintiff  Is  entitled  to  collect  mileage.  Section 
13  of  the  net  of  March  4,  1897,  provides  that 
"the  county  surveyor  of  each  county  shall  re- 


ceive ft8  full  compensatloa  foe  the  perform- 
ance of  his. duties  as  county  surveyor.  In  con- 
nection with  the  roads  and  otherwise,  the  sum 
of  five  dollars  per  day."  It  is  conceded  that 
this  statute  does  not  authorize  the  plaintiff  to 
receive  mileage,  but  he  contends  that  section 
4590  of  the  Political  Code  confers  upon  him 
that  right  Section  4590  is  as  follows:  "That 
members  of  the  legislative  assembly,  state 
officers,  county  officers,  township  officers,  Ju- 
rors, witnesses  and  other  pasons  who  may 
be  entitled  to  mileage,  shall  be  entitled  to  col- 
lect mileage  at  the  rate  of  ten  cents  per  mile 
for  the  distance  actually  traveled  and  no 
more."  If  the  phrase  "who  may  be  entitled 
to  mileage"  qualifles  the  words  "county  offi- 
cers," in  the  earlier  part  of  the  section,  then 
the  plaintiff  Is  not  entitled  to  mileage.  If 
the  phrase  does  not  qual'."»  "county  officers," 
the  plaintiff  Is  entitled  to  collect  mileage,  un- 
less mileage  is  compensation.  For  the  pur- 
poses of  this  case,  we  assume,  but  do  not  de- 
cide, that  mileage  is  not  compensation,  and 
that  the  expression  "the  distance  actually 
traveled"  snfficientty  defines  that  for  which 
the  rate  of  mileage  is  prescribed.  The  prin- 
cipal argument  advanced  by  the  plaintiff  In 
support  of  his  contention  rests  upon  the  omis- 
sion of  a  comma  after  the  words  "other  per- 
sons." He  asserts  that  because  of  such  omis- 
sion the  phrase  "who  may  be  entitled  to  mile- 
age" qualifies  "other  persons"  only,  and 
therefore  that  members  of  the  legislative  as- 
sembly, state,  county,  and  township  officers. 
Jurors  and  witnesses,  are  entitled  to  collect 
mileage  at  the  rate  of  10  cents  per  mile  for 
the  distance  actually  traveled,  and  that  such 
other  persons  as  may  be  entitled  to  mileage 
by  force  of  statutory  authority  elsewhere 
found  shall  likewise  be  entitled  to  collect  it 
at  the  same  rate.  Whether  or  not  qualifying 
phrases  in  a  statute  apply  to  the  last  ante- 
cedent only,  depends  upon  the  intent  of  the 
legislature.  In  our  opinion,  the  intent  of  the 
leglslatore  was  to  fix  a  uniform  rate  at  10 
cents  a  mile,  to  be  collected  by  those  entttl-^l 
to  mileage  under  the  law,  and  not  to  create 
the  right  to  mileage.  The  very  language  of 
the  section  itself  strongly  supports  this  view. 
The  omission  of  the  comma  after  "persons," 
while  Injecting  an  element  of  obscurity  Into 
the  meaning  of  section  4590,  is  by  no  means 
conclusive  evidence  of  the  Intent  of  the  as- 
sembly to  limit  the  application  of  the  phrase 
"who  may  be  entitled  to  mileage"  to  "other 
persons."  In  Ewlng  t,  Bnmet,  11  Pet  41, 
9  L.  Ed.  624,  the  supreme  court  of  the  Unit- 
ed States  said  that  punctuation  "Is  a  most 
fallible  standard  by  which  to  interpret  a  writ- 
ing. It  may  be  resorted  to  when  all  other 
means  f&ll,  but  the  court  will  first  take  the 
instrument  by  Its  four  corners,  in  order  to  as- 
certain its  true  meaning.  If  that  is  a{q)arent 
on  Judicially  inspecting  the  whole,  the  punc- 
tuation will  not  be  suffered  to  change  it** 
The  words  "who  may  be  entitled  to  mileage," 
being  general,  and  occurring  at  the  end  of  the 
enumeration  of  officers  and  other  person*.  In 
our  opinion  apply  to  aad  ^naiKT  exr^.  and 
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relate  to  Bnch  county  officers  only  aa  are  by 
other  statutes  entitled  to  mileage,  and  to  oth- 
er persons  likewise  so  entitled.  Moreover,  the 
emphatic  Inhibition  contained  in  the  words 
with  which  the  section  ends  were  doubtless 
inserted  ex  Industrla,  and  for  the  purpose  of 
yoldng  further  the  legislative  will  that  the 
statutes  then  in  force  which  prescribed  a  rate 
of  mileage  In  excess  of  10  cents  were  no  longer 
operative.  It  may  also  be  observed  that  the 
omission  of  the  conjunctive  particle  "and" 
between  the  word  "Jurors"  and  the  word 
"witnesses"  Is  somewhat  significant  of  the 
purpose  of  the  assembly.  Had  the  intention 
been  to  provide  by  section  4590  for  the  pay- 
ment of  mileage  to  all  county  officers,  Jurors, 
and  witnesses,  the  assembly  would  not  have 
been  likely  to  include  them  in  the  same  class 
with  "other  persons,"  and  then  employ  the 
phrase  "who  may  be  entitled  to  mileage." 
There  Is  no  setting  apart  of  connty  officers 
from  other  persons  who  may  be  so  entitled. 
If  the  section  read  that  "members  of  the  leg- 
islative assembly,  state  officers,  county  offi- 
cers, township  officers.  Jurors  and  witnesses 
and  other  persons  who  may  be  entitled  to  col- 
lect mileage,  shall  be  entitled  to  collect  mile- 
age at  the  rate  of  ten  cents  per  mile  for  the 
distance  actually  traveled  and  no  more,"  the 
position  of  the  plalntiS  would  be  stronger; 
for  then,  disregarding  other  statutes  which 
serve  to  evince  the  Intention  of  the  assembly 
in  passing  the  section,  and  looking  to  its  lan- 
guage only,  the  argument  might  plausibly  be 
made  that  the  phrase  "who  may  be  entitled 
to  mileage"  qualifies  "other  persons"  only, 
and  that  county  officers  fall  within  a  class 
distinct  from  the  class  comprising  such  other 
persons.  But  it  is  not  necessary  to  place  the 
decision  wholly  upon  the  grounds  already  sug- 
gested. Conceding  that  section  4590  is  ob- 
scure, and  its  language  susceptible  of  more 
than  one  interpretation,  it  is  apparent  npon 
examination  of  other  provisions  of  the  stat- 
utes that  the  assembly  in  enacting  section 
4590  did  not  Intend  to  create  the  right  to 
mileage,  but  merely  to  provide  that  when  al- 
lowed by  law  it  should  be  computed  at  the 
rate  of  10  cents  per  mile;  the  design  being,  as 
we  have  said,  to  make  a  uniform  rate.  At 
the  time  the  section  became  law,  members 
of  the  legislature,  the  lieutenant  governor,  the 
president  of  the  senate,  and  the  speaker  of 
the  house  received  20  cents  for  each  mile  of 
travel  to  and  from  their  residences  and  the 
capital  of  the  state.  Sections  220,  221,  and 
391  of  the  Political  Code.  By  section  4644, 
Id.,  Jurors  were  allowed  15  cents  a  mile  for 
travel  to  and  from  their  residences  and  the 
county  seat  By  section  4660,  Id.,  county 
commissioners  were  to  receive  15  cents  for 
each  mile  necessarily  traveled  in  going  to  and 
returning  from  the  county  seat  and  their 
places  of  residence.  Sheriffs  and  constables 
received  15  cents  for  each  mile  actually  trav- 
eled in  serving  papers.  Sections  4C34,  4C43, 
Id.  Witnesses  attending  before  courts  of  rec- 
ord were  allowed  mileage  at  the  rate  of  10 
cents  for  each  mile.    Section  4018^  Id.    Ac- 


cording to  the  Interpretation  of  section  4590 
for  which  the  plaintiff  contends,  every  state, 
county,  and  township  officer,  and  every  Juror 
and  witness,  is  thereby  entitled  to  collect 
mileage  for  the  distance  actually  traveled. 
Thus,  if  the  plataitiff's  theory  be  correct,  the 
superintendent  of  public  instruction  would  be 
entitled  to  mileage,  notwithstanding  the  state 
Is  by  section  1716,  Id.,  required  to  pay  the 
traveling  expenses  necessarily  incurred  in  the 
discharge  of  his  duties,  and  that  official.  In 
addition  to  such  exi>en8e8,  would  receive  mile- 
age as  so  much  profit  at  the  state's  expense. 
Before  the  repeal  of  section  502,  Id.,  by  the 
act  of  March  4,  1897  (Laws  1897,  p.  105),  the 
state  examiner,  according  to  plalnturs  argu- 
ment, would  have  been  entitled  to  receive 
mileage  in  addition  to  his  salary,  despite  the 
provision  of  secti<Hi  502  that  the  salary  was 
for  all  services  rendered  in  any  capacity  what- 
ever, including  office  and  traveling  expenses; 
and  since  the  act  of  March  4,  1897,  he  would, 
upon  the  same  theory,  be  entitled  to  collect 
mileage  in  addition  to  his  traveling  expenses. 
With  respect  to  the  commissioner  of  labor  and 
some  other  officers,  the  like  conditions  ex- 
ist. Upon  the  same  theory,  public  adminis- 
trators and  county  assessors— indeed,  all  pub- 
lic officers— are  entitled  to  mileage.  Again, 
Jurors  and  witnesses  in  courts  not  of  record 
were  prohibited  from  collecting,  or  at  least 
were  not  allowed  to  receive,  mileage  (sections 
4647  and  4(552  of  the  Political  Code);  but  they 
would  be  permitted  to  collect  it  under  the 
plaintifC's  interpretation  of  section  4590.  It  is 
not  to  be  presumed  that  the  assembly  by  sec- 
tion 4590  intended  to  bring  about  results  such 
as  would  necessarily  follow  upon  the  plaln- 
tifTs  interpretation  of  the  section,  and  noth- 
ing in  the  statute  requires  such  meaning  to 
be  given  to  its  language.  Subdivision  8  of  sec- 
tion 4681  of  the  Political  Code  provides  that 
the  contingent  expenses  necessarily  Incurred 
for  the  use  and  benefit  of  the  county  are  coun- 
ty charges.  We  are  of  the  opinion  that  this 
provision  of  the  statute  Is  foreign  to  the  case 
at  bar.  The  statutes  have  imposed  on  coun- 
ties the  duty  of  paying  certain  expenses  and 
charges,  but  have  not  said  that  mileage  to 
county  surveyors  is  an  expense  or  charge  in- 
curred for,  or  to  be  paid  by,  the  county. 
What  is  not  by  the  law  imposed  as  expenses 
upon  a  county  is  not  a  charge  against  it. 
Sears  v.  Uallatin  Co.,  20  Mont.  462,  52  Pac. 
204,  40  L.  K.  A.  405.  The  Judgment  is  af- 
firmed.   Affirmed. 

BRANTLY,  C.  X,  and  WORD,  J.,  concur. 


NOTiAN  T.  MONTANA  CENT.  BY.  CO. 

(Supreme  Court  of  Montana.     July  10,  1900.) 

APPEAL  AND  ERROR  —  BOND  —  AMENDMENT  — 
APPEAL  FROM  JUDGMENT— APPEAL  FROU 
ORDER  DENYING  NEW  TRIAL— BONDSMEN- 
LIABILITY. 

1.  The  certificate  to  the  transcript  on  appeal 
required  of  the  clerk  of  the  district  conrt  by  Code 
Civ.  Proc.  S  1739,  that  an  undertaking;  in  due 
form  has  been  filed,  may  be  amended  if  defrot- 
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ire,  and.  when  «o  amended  prior  to  the  anbrniB- 
aion  of  the  motion  to  diuniss,  the  motion  will  be 
OTerruled. 

2.  An  undertaking  for  an  appeal  from  a  judg- 
ment for  plaintiff,  and  an  appeal  from  an  order 
denying  a  new  trial,  stating  that  the  undersign- 
ed piomise  that  the  defendant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against 
it  on  the  appeal,  or  dismissal  thereof,  not  ex- 
ceeding $30U,  was  not  objectionable  in  not  stat- 
ing whether  the  bond  was  for  the  appeal  from 
the  judgment  or  for  the  appeal  from  the  order 
denying  a  new  trial,  since  the  bondsmen  were 
liable  for  any  damages  and  costs  to  which  the 
defendant  might  become  entitled  under  either 
appeal. 

Appeal  from  district  cotirt,  Sllrerbow  coun- 
ty; John  Lindsay,  Judge. 

Action  by  Timothy  Nolan  against  the  Mon- 
tana Central  Hallway  Company.  From  a 
judgment  In  faror  of  plaintifT,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Mo- 
tion by  plaintiff  to  dismiss  the  appeal.  Mo- 
tion denied. 

A.  J.  Shores,  for  appellant  Geo.  Haldom, 
for  respondent 

PER  CURIAM.  The  respondent  moves  a 
dismissal  of  the  appeal  from  the  Judgment  In 
his  favor,  and  the  appeal  taken  at  the  same 
time  from  an  order  denying  the  appellant's 
motion  for  a  new  trial.  The  grounds  of  the 
motion  are  (1)  that  this  court  has  no  Jurisdic- 
tion of  either  of  the  appeals,  because  the  cer- 
tificate of  the  clerk  of  the  district  court  to 
the  transcript  does  not  state  that  an  under- 
taking on  appeal  In  due  form  was  properly 
filed,  as  by  section  1739  of  the  Code  of  Civil 
Procedure  the  clerk  is  required  to  certify; 
and  (2)  that  the  undertaking  filed  Is  void  for 
ambiguity  and  uncertainty,  because  the  sure- 
ties, after  reciting  that  the  appellant  is  about 
to  appeal  to  the  supreme  court  from  the  judg- 
ment entered  against  It,  and  from  the  order 
entered  denying  the  defendant's  motion  for  a 
new  trial,  "undertake  and  promise  on  the 
part  of  the  appellant  that  the  said  appellant 
shall  pay  all  damages  and  costs  which  may 
be  awarded  against  It  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  hun- 
dred dollars,"  wherefore  It  cannot  be  ascer- 
tained to  which  appeal  the  undertaking  ap- 
plies. 

1.  Since  the  filing  of  the  motion  the  appel- 
lant has  obtained  an  order  of  this  court  per- 
mitting the  clerk  of  the  court  below  to  amend 
his  certificate  to  the  transcript  In  the  particu- 
lar referred  to;  and  the  transcript  la  now  ac- 
companied with  the  certificate  of  the  clerk 
of  that  court,  filed  here  before  the  submission 
of  the  motion,  to  the  effect  that  an  undertak- 
ing on  appeal  In  due  form  was  properly  filed. 
This  ground  of  the  motion  Is  therefore  un- 
tenable. 

2.  After  reciting  that  the  defendant  is  about 
to  appeal  from  the  Judgment  and  the  order 
denying  the  defendant's  motion  for  a  new 
trial,  the  undertaking  proceeds:  "Now,  there- 
fore, in  consideration  of  the  premises  and  of 
such  appeal,  we,  the  undersigned  residents 
aud  freeholders  of  the  city  of  Great  Falls, 
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ooaaty  of  Oascade,  and  state  of  Montana,  do 
hereby  Jointly  and  severally  undertake  and 
promise  on  the  part  of  the  appellant  that  the 
said  aK)ellaBt  will  pay  all  damages  and  cost* 
which  may  be  awarded  against  It  on  the  ap- 
peal, or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars."  The  respondent 
argues  that  this  court  has  no  Jurisdiction  of 
either  of  the  appeals,  because  the  undertak- 
ing Is  void  for  ambiguity  and  uncertainty.  In 
not  specifying  which  appeal  the  sureties  un- 
dertake to  be  responsible  for.  The  same 
question  was  presented  and  argued  in  Wat- 
kins  T.  Morris,  14  Mont  354,  36  Pac.  452,  the 
opinion  In  which  does  not  disclose  the  con- 
tents of  the  undertaking,  the  motion  to  dis- 
miss In  that  case  being  as  follows:  "Because 
It  appears  from  the  notice  of  appeal  on  file 
herein  that  the  said  plaintiffs  have  attempted 
to  take  two  appeals  (that  Is,  an  appeal  from 
the  order  overruling  their  motion  for  a  new 
trial,  and  an  appeal  from  the  judgment),  and 
only  one  bond  has  been  filed  for  costs,  and 
that  in  the  sum  of  only  three  hundred  dol- 
lars; and  It  does  not  appear,  nor  can  it  be  as- 
certained from  the  papers  on  file  herein,  for 
which  appeal  the  said  bond  was  Intended  and 
filed."  The  undertaking  was,  in  substance 
and  form,  Identical  with  the  one  in  the  case 
at  bar.  In  support  of  the  motion  counsel  In 
that  case  cited,  as  do  counsel  in  this,  Mathi- 
son  V.  Leiand,  1  Idaho,  712;  McCoy  v.  Old- 
ham, Id.  4C5;  Eddy  v.  Van  Ness,  2  Idaho, 
03.  6  Pac.  115;  and  Cronin  v.  Mining  Co.,  2 
Idaho,  114C,  32  Pac.  53.— as  well  as  other 
cases.  Although  Watklns  y.  Morris  was  de- 
cided before  the  enactment  of  the  provision 
of  section  1731  of  the  Code  of  Civil  Procedure, 
permitting  an  appeal  from  a  Judgment  and 
from  an  order  granting  or  refusing  a  new 
trial,  when  taken  at  the  same  time,  to  be 
made  effectual  by  the  filing  of  one  undertak- 
ing In  the  sum  of  $300,  yet  the  court,  because 
of  the  universal  practice  in  that  regard,  nev- 
ertheless held  such  an  undertaking  sufflcient 
where  the  appeals  were  consolidated  In  one 
record.  The  change,  if  any,  wrought  in  the 
practice  by  that  provision  of  section  1731,  con- 
sists in  restricting  the  right  to  support  the 
appeals  by  an  undertaking  In  the  sum  of  $300 
to  cases  where  such  appeals  are  taken  at  the 
same  time.  In  that  case  this  court  did  not 
in  the  opinion  expressly  decide  the  identical 
question  here  raised,  but  the  court  did  by 
necessary  Implication  determine  It,  and  held 
that  the  undertaking  was  neither  Imperfect 
nor  void.  It  further  held,  Impliedly  but  nec- 
essarily, that  the  sureties  on  such  an  under- 
taking would  be  answerable  for  any  damages 
and  costs  to  which  the  respondent  might  be- 
come legally  entitled  by  reason  of  either  ap- 
peal; otherwise,  the  decision  cannot  be  Jus- 
tified, for,  if  the  sureties  became  bound  for 
the  costs  and  damages  of  but  one  of  the  ap- 
peals, the  undertaking  would  have  been  Im- 
perfect because  affording  Insufficient  securi- 
ty to  the  respondent,  and.  If  it  was  impossi- 
ble to  ascertain  to  which  appeal  the  under- 
taking was  referable,  It  would  have  been  not 
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■ineriely  Imperfect'  or  Insnfllclent,  bht  ivbolir 
void.  The  Watkins  Case  decided  that  the 
legal  effect  of  the  contract  made  by  execut- 
ing an  undertaking  (given  to  Batls^  a  statu- 
tory requirement)  in  the  form  of  the  one  giv- 
en In  that  case  was  to  subject  the  sureties  to 
the  payment  of  all  damages  and  costs  which 
might  be  awarded  against  the  appellant  on 
the  appeals,  or  on  either  of  them,  or  on  a  dis- 
missal thereof.  Sureties  subsequently  exe- 
cuting undertakings  in  the  same  form  must. 
In  legal  contemplation,  have  known  and 
adopted,  or  be  deemed  to  have  consented  to, 
the  interpretation  theretofore  placed  upon  the 
language  employed,  and  their  contract  will  be 
BO  construed.  Upon  the  authority  of  Watklns 
T.  Morris,  supra;  Ramsey  v.  Bums,  2i  Mont. 
— ,  61  Pac.  129;  Redaction  Co.  v.  Lynch,  24 
Mont  — ,  61  Pac.  1134;  Boucher  T.  Barsalon, 
Id.;  Mahoney  v.  Hardware  Co..  Id.;  and 
Teague  v.  John  Capllce  Co.,  Id.,— this  ground 
of  the  motion  to  dismiss  must  be  overruled. 
The  motion  is  therefore  denied.    Denied. 


(24  Mont.  330) 

STATE  ex  rel.  BAKER  v.  SECOND  JUDI- 
CIAL DIST.  COURT  OP  SILVER- 
BOW  COUNTY  et  al. 
(Supreme  Court  of  Montana.     July  23,  1900.) 

EJECTMENT— APPEAL.— STAY    OP    EXECUTION- 
AMOUNT  OF  SECURITY— MININQ  CLAIM. 

1.  Code  Civ.  Proc.  |  1732,  authorizing  a  stay 
of  execution  pending  an  appeal  from  a  judg- 
ment directing  the  delivery  of  possession  of 
real  estate,  applies  in  case  of  an  appeal  by  de- 
fendant in  ejectment  involving  an  unpatented 
mining  claim. 

2.  When  an  appeal  has  been  dismissed  with- 
out prejudice  because  it  was  improperly  taken, 
the  order  fixing  the  amount  of  the  first  un- 
dertaking for  stay  of  execution  was  fnnctns 
oflQcio,  and  on  the  taking  of  a  second  appeal  it 
was  the  duty  of  the  court  to  again  €j.  the 
amount  of  the  undertaking  for  stay  of  execu- 
tion. 

8.  Where  defendant  in  ejectment  was  adjndg- 
ed  to  be  in  wrongful  possession,  and  no  writ 
had  been  issued  to  put  plaintiff  in  possession, 
and  defendant  appealed,  and  is  ready  to  fur- 
nish security  for  stay  of  execution,  the  amount 
of  security  should  be  fixed,  whether  defendant 
was  in  possession  or  not 

Action  by  the  state,  on  thp  relation  of  B. 
L.  Baker,  agalust  the  Second  Judicial  dis- 
trict court  of  SlUerbow  county  and  another, 
for  certiorari.    Application  dismissed. 

J.  B.  Healy,  for  relator.  Wm.  H.  De  Witt 
and  T.  Bailey  Lee,  for  retpondents. 

BRANTLY,  G.  J.  In  this  cause  the  relator 
seeks  by  certiorari  to  have  this  court  review 
and  annul  the  action  of  the  district  court 
of  Sllverbow  county  in  making  an  order  fix- 
ing the  amount  of  an  undertaking  on  stay  of 
execution  pending  an  ^peal  from  a  Judg- 
ment In  the  case  of  Baker  against  the  Butte 
City  Water  Company.  Upon  the  affidavit 
filed  In  this  court  the  writ  was  Issued.  The 
record  returned  by  the  district  court  discloses 
the  following  proceedings  had  In  said  cause: 
On  July  31,  1890,  the  relator  obtained  a  judg- 
ment against  the  Butte  City  Water  Company,. 


a  corporation.  In  a  cause  wherein  tbe  relator 
was  plaintiff  and  the  said  corporation  was 
defendant  The  action  was  in  ejectment  and 
by  the  Judgment  tbe  plaintiff  was  declared 
to  be  the  owner  and  entitled  to  the  possession 
of  the  Keystone  (unpatented)  quartz  lode-min- 
ing claim,  situate  in  the  Highland  mining  dis- 
trict, Sllverbow  county.  A  motion  for  a  new 
trial  was  made  by  the  defendant  corporation, 
which  was  denied.  Appeals  from  the  order 
and  Judgment  were  then  taken  to  this  court 
Upon  motion  by  the  relator  these  appeals 
were  dismissed  because  of  a  defective  onder- 
taklng  on  appeal.  Baker  v.  Water  Co..  24 
Mont  — ,  60  Pac.  488,  817.  An  undertaking 
on  stay  <tf  execution  pending  these  appeals 
was  filed  with  the  clerk  of  the  district  court 
tbe  court  having  fixed  tbe  amount  of  the  same 
at  $250,  conditioned  as  required  by  statute 
Upon  the  dismissal  of  these  appeals,  the  or- 
der being  made  without  prejudice,  the  de- 
fendant appealed  again  from  the  Judgment; 
and,  upon  application  to  tbe  district  court 
that  court  by  the  Honorable  John  Lindsay, 
one  of  its  Judges,  fixed  the  amount  of  the 
undertaking  on  stay  of  execution  pending  the 
appeal  at  $1,600,  which  was  thereupon  filed. 
The  complaint  Is  now  made  that  this  order 
was  In  excess  of  Jurisdiction,  for  tiie  reasons 
(1)  that  the  statute  (Code  Civ.  Proc.  (  1732) 
authorizing  a  stay  of  execution  pending  an 
appeal  from  a  Judgment  directing  the  delivery 
of  possession  of  real  estate  does  not  apply 
to  unpatented  mining  claims;  (2)  that  the 
court  had  no  power  to  fix  the  amount  of  an 
undertaking  for  stay  upon  a  second  appeal 
from  the  same  Judgment  because  its  power 
was  exhausted  nnder  the  first  appeal;  and 
(8)  that  at  the  time  tbe  amount  of  the  nn- 
dertaklng  was  tlxed  It  was  made  to  appear  to 
the  district  court  that  tbe  mining  claim  In 
controversy  was  not  then,  and  for  a  long  time 
had  not  been,  In  possession  of  tbe  defendsnt 
We  are  of  tbe  opinion,  after  a  consideration 
of  the  questions  presented,  that  tbe  writ 
was  improvldently  granted,  and  that  it  should 
be  set  aside  and  the  application  dismissed. 

1.  Neither  the  statutes  nor  the  courts  In 
this  state  recognize  any  distinction  between 
possessory  rights  to  mining  claims  upon  pub- 
lic lands,  and  real  estate  held  imder  other 
titles.  While  recognizing  the  United  States 
as  the  paramoimt  proprietor,  the  legislature 
and  the  courts  have  always  treated  tbe  claim- 
ant under  a  perfected  location  as  the  owner 
of  the  fee.  Indeed,  the  location  operates  as  a 
grant  from  the  government;  and  the  estate 
acquired  under  It  Is  a  vested  right  to  the  fee, 
which  becomes  absolute  upon  the  perform- 
ance of  tlie  required  conditions.  It  can  be 
lost  only  by  abandonment,  or  by  forfeitnre 
and  location  by  another.  It  Is  praiierty.  In 
every  sense  of  that  term,  and,  «xcepC  In  the 
particular  Just  noted,  it  has  all  the  attributes 
of  real  estate.  It  may  be  transferred  by  sale, 
as  other  real  estate;  it  may  be  mortgaged; 
It  may  descend  to  the  heir,  or  be  held  by  the 
administrator  or  executor  as  assets  to  pay 
debts;  it  may  bs  made  liable  to  the  paymott 
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(it  taxes;  It  Is  gubject  te  statutory  U^s;  in 
'  ome  instances  it  may  be  subject  to  tbe  claim 
of  iiomestead;  and  it  is  subject  to  levy  and 
vale  as  ottier  lands  for  the  satisfaction  of 
Judgments.    Hence  tbe  legislature  has  class- 

;1  this  species  of  property  as  real  estate  (PoL 
;;oile,  1 16;  Civ.  Code,  |  ■16G2;  Code  ClT.  Pioc. 
:'-  U4m)),  and  lias  provided  tlie  same  remedies 
:ur  tlie  protection  and  enforcement  of  rlglits 
liLi'taiuing  to  it,  with  tbe  same  forms  of  pro- 
( odure,  as  it  has  provided  for  tbe  protection 
:!ud  enforcement  of  rights  pertaining  to  other 
real  estate.  The  same  actions  are  as  appro- 
priate to  tbe  one  as  to  tbe  other.  The  same 
lurm  of  Judgment  is  entered  in  both  cases. 
It  is  enforced  in  the  same  way,  subject  to 
I  he  right  of  appeal,  with  a  stay  pending  final 
review,  tmder  tbe  provisions  of  tbe  Oode  of 
Civil  Procedure.  These  matters  are  all  so 
rnmiliar  to  tbe  profession  in  this  state  that 
:  c  is  unnecessary  to  more  tlian  mention  them.. 
There  Is  no  provision  anywhere  making  any 
>-xception  In  case  of  mining  claims.  Tbere- 
iure  we  conclude  that  the  court,  in  making 
>he  order  complained  of,  was  acting  withm 
'U  Jurisdiction,   in  pursuance  of   the  provi- 

ious  of  section  1732,  supra,  and  accorded 
>j  defendant  a  right  granted  by  statute.  Un- 
.\er  tbe  proTislons  of  this  section,  any  rigbt 
established  by  plaintiff  In  bia  action  in  tbe 
I'iistrict  court  was  suspended  by  the  under- 
laking  given,  pending  the  appeal.  Shepperd 
V.  Tyler,  92  Cal.  552,  2S  Pac.  601.  The  case 
is  in  no  wise  altered  by  tbe  fact  that  the 
plaintlC  is  kept  out  of  possession  in  the  mean- 
time, and  that  there  may  be  difficulty  in  tbe 
way  of  preserving  the  title  whicb  be  may 
tlually  establish  by  doing  the  necessary  rep- 
i-esentatlon  work.  Any  such  difficulty  is 
more  apparent  than  real.  Doubtless,  by  suit- 
able proceedings  In  tbe  trial  court,  tbe  rigbt 
of  entry  upon  tbe  claim  for  this  purpose  can 
be  obtained,  and  resort  to  force  will  not  be 
necessary. 

2.  Tbe  order  dismissing  the  appeals  in  Ba- 
ker T.  Water  Co.  was  made  without  prej- 
udice. Tbe  appeals  having  been  held  not 
properly  taken,  tbe  result  was  that  the  de- 
fendant was  left  with  all  tbe  rights  it  would 
have  had  if  It  bad  not  attempted  to  appeal. 
'I  be  fixing  of  the  first  undertaking  was  a 
mere  nugatory  act  From  it  the  defendant 
derived  no  benefit  When  tbe  appeal  from 
the  Judgment  was  finally  taken  and  perfect- 
ed as  provided  by  statute,  it  was  tbe  duty 
r>f  tbe  court  upon  ai^lication  of  defendant 
to  fix  tbe  amount  of  tbe  undertaking  on  stay, 
so  that  tbe  defendant  might  be  left  in  pos- 
session of  the  disputed  property  until  its 
rights  could  finally  be  determined.  Upon  a 
compliance  with  section  1732,  supra,  it  was 
entitled  to  a  stay,  and  it  would  have  been  an 
.arbitrary  act  on  tbe  part  of  tbe  court  to 
deny  it  by  refusing  to  fix  the  amount  of  tbe 
undertaking.  Tbe  order  was  therefore  prop- 
erly made.  The  fixing  of  the  amount  of  the 
first  undertaking  In  no  wise  affected  the  pow- 
er or  duty  of  the  court  to  fix  the  amoimt  of 
the  second. 


8.  From  the  statements  contained  in  tbe 
affliavit  and  brief  ot  counsel,  it  seems  that, 
at  tbe  time  defendant  applied  to  the  district 
court  for  the  order  fixing  tbe  amount  of  the 
undertaking,  there  was  some  sort  of  showing 
made,  or  attempted  to  be  made,  as  to  wheth- 
er tbe  defendant  was  in  possession  of  the 
claim  In  controversy.  This  was  wholly  for- 
eign to  the  matter  then  considered.  Tbe  de- 
fendant had  been  adjudged  to  be  in  wrong- 
ful possession.  No  writ  had  issued  to  put 
plaintifC  in  possession.  Tbe  defendant  had 
appealed,  and  was  ready  to  furnish  the  secu- 
rity for  a  stay  until  the  appeal  should  be  de- 
termined. Whether,  as  a  fact,  tbe  defend- 
ant was  in  possession,  was  no  reason  why  tbe 
amount  of  tbe  security  should  not  be  fixed. 
If  tbe  plaintifC  in  the  meantime  bad  taken 
peaceable  poesesslim,  he  was  not  disturbed 
by  tbe  order,  for  it  went  no  further  than  to 
name  the  penalty  of  tbe  ondertaking  to  be 
furnished.  Tbe  writ  having  been  Improv- 
Idently  issued,  it  is  vacated  and  set  aside,  and 
tbe  proceeding  is  dismissed.    Dismissed. 

PIGOTT  and  WORD,  JJ.,  concur. 


STATE  ex  rel.  CORNUB  t.  LINDSAY,  Judgp. 

(Supreme  Court  of  Montana.     July  30,  19C0.) 

DISMISSAL  BY  PLAINTIFF— RECEIVER'S  PEES— 
PAYMENT— PARTITION— ANSWER-AF- 
FIRMATIVE   RELIEF. 

1.  Under  Code  Civ.  Proc.  §  1001,  subd.  1, 
authorizing  dismissal  of  an  action  by  the  plain- 
tiff before  trial,  by  entry  in  the  clerk's  re^ster, 
provided  affirmative  relief  is  not  sought  by  de- 
fendant's answer,  plaintiff  in  a  partition  suit 
could  not  dismiss  his  action  after  answer  filed 
setting  up  defendant's  interest  in  lands  in  ques- 
tion, since  such  answer  sought  affirmative  re- 
lief. 

2.  Under  Code  Civ.  Proc.  {  1004,  subd,  1,  au- 
thorizing dismissal  of  an  action  by  plaintiff  l>e- 
fore  trial,  by  entry  in  the  clerk's  register,  on 
payment  of  costs,  where  a  receiver  had  been 
appointed  plaintiff  could  not  dismiss  his  action 
until  payment  of  such  receiver's  compensation, 
since  such  expense  is  a  taxable  cost  on  the  los- 
ing party. 

Application  for  a  writ  of  prohibition,  on 
relation  of  Ellen  S.  Comue,  against  John 
Lindsay,  Judge  of  tbe  district  court  of  SUver- 
bow  county.    Denied. 

An  alternative  writ  of  prohibition  was  is- 
sued out  of  this  court  commanding  the  Hon- 
orable John  Lindsay,  as  Judge  of  the  district 
court  of  Silverbow  county,  to  desist  from  fur- 
ther proceedings  In  an  action  pending  In  that 
court  wherein  BUen  S.  Comue,  the  plaintiff 
in  tbe  present  suit,  is  the  plalutlfC,  and  Hen- 
ry A.  Root,  Andrew  J.  Davis,  and  others  are 
tbe  defendants.  By  answer  to  the  petition 
and  alternative  writ  tbe  defendant  has  plead- 
ed facts  which  be  asserts  to  be  a  safficient 
showing  of  cause  why  a  peremptory  writ  of 
prohibition  should  not  issue,  and  the  plaintiff 
has  replied.  From  the  pleadings  the  facts 
appear  to  be  these:  On  the  8tb  day  of  Feb- 
ruary, IVUH,  the  plaintiff  commenced  an  ac- 
tion in  tbe  district  court  of  iillverbow  county 
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tor  the  imrtltlon  of  certain  real  property,  al- 
leging, among  otiier  things,  her  ownership  of 
a  certain  undivided  Interest  in  the  property 
sought  to  be  partitioned,  and  that  each  of  the 
defendants  had  a  certain  undivided  interest 
therein.    On  the  2«th  day  of  February,  1898, 
upon  the  ex  parte  application  of  the  plaintlS, 
without  notice  to  any  of  the  defendants  in  the 
action,  the  court  appointed  a  receiver  of  the 
property  described  in  the  complaint,  and  the 
receiver  took  possession,  and  has  remained  in 
<'harge  thereof  to  the  present  time.    Certain 
of  the  defendants  answered  on  the  15th  day 
of  Xovemlier,  181)8,  among  tliem  Andrew  J. 
Davis,  as  trustee,  who  alleged  that  he  and  his 
<-o-defeudaut.  Palmer,  Jointly,  as  trustees,  held 
the  iindlvlded  interest  which  the  complaint 
stated  they  owned,  and  set  forth  also  tlie  ori- 
gin and  source  of  the  title  of  himself  and  Pal- 
mer as  trustees,  and  denied  that  the  plaintiff 
liad  any  title  to  the  property.    He  demanded 
that  the  Interest  in  said  real  property  owned 
l)y  blmself  and  Palmer  as  trustees  be  adjudg- 
ed and  preserved,  and  set  apart  and  delivered 
to  them  In  ease  partition  thereof  should  be 
made  in  the  action,    lliereafter,  and  on  the 
:iA  day  of  July,  18t)9,  the  plaintiff  caused  to 
i)e  tiled  with  the  clerk  of  the  district  court 
her  praecipe,  directing  that  officer  to  enter  up- 
on the  register  of  actions  the  dismissal  by  the 
plaintiff  of  the  action,  paying  to  the  clerk  at 
the  same  time  the  sum  of  $5  as  and  for  the 
<'o.sts    Incurred    by    the    defendants    therein. 
The  clerk  on  the  day  last  mentioned  made 
upon  the  register  of  actions  a  notation  that 
the  prsecipe  for  dismissal  had  been  filed.    On 
the  25th  day  of  November,  18»»,  the  court 
lixed  the  compensation  of  the  receiver  at  the 
sum  of  $2,25U,  and  upon  a  stipulation  made 
l)etween  counsel  for  the  plaintiff  and  the  re- 
<.'elver,  but  without  notice  to  or  consent  of 
the  defendants,  ordered  that  all  costs  should 
lie  paid  out  of  the  "trust  fund."    On  the  23d 
day  of  December,  1809.  the  plaintiff  brought 
<on  for  hearing  a  motion  to  dismiss  the  action, 
which  motion  was  based  upon  the  theory  that 
the  prscclpe  for  dismissal  and  the  entry  by  the 
<flerk  on   November  25th,  coupled   with   the 
payment  then  made,  was  a  disuilssal.  which 
ousted  the  jurisdiction  of  the  district  court  to 
I)roceed  further  than  formally  to  recognize  the 
dlsuils^al.    Upon  the  hearing  of  the  motion 
the  defendant  Davis  as  trustee,  and  all  of  the 
•other  defendants  who  had  answered,  appeared 
and  objected  to  the  dismissal  of  the  action. 
I'nless  prohibited  from  so  doing,  the  defend- 
ant in  the  present  proceeding  will  retain  Ju- 
risdiction of  and  try  the  cause. 

Ciayberg  &  Gunn,  Toole,  Bach  &  Toole,  and 
<'orI)ett  &  Lee,  for  relator.  K.  W.  Ilarwood, 
for  respondent. 

PKJOTT,  J.  (after  stating  the  facts).  The 
plaintiff  contenils  that  at  the  time  she  filed 
the  prajcipe  for  dismissal  she  paid  all  the 
costs  of  the  defendnuts  In  the  action,  and 
that  neither  of  the  answers  stated  a  counter- 
claim or  sought  attlrmative  relief,  and  that 
iJierefore  the  action  was  dismissed,  and  the 


comrt  was  thereafter  without  Jurisdiction. 
Section  1004  of  the  Code  of  Civil  Procedure  is 
as  follows:  "An  action  may  be  dismissed  or  a 
Judgment  of  nonsuit  entered  In  the  following 
cases:  (1)  By  the  plaintiff  himself,  at  any- 
time before  trial,  upon  payment  of  costs: 
provided,  a  counterclaim  has  not  been  made 
or  affirmative  relief  sought  by  the  answer  of 
the  defendant.  If  a  provisional  remedy  has 
been  allowed,  the  undertaking  must  there- 
upon be  delivered  by  the  clerk  to  the  defend- 
ant, who  may  have  his  action  thereon.  (2) 
By  either  party  upon  the  written  consent  of 
the  other.  (3)  By  the  court,  when  the  plain- 
tiff falls  to  appear  on  the  trial,  and  the  de- 
fendant appears  and  asks  for  the  dismissal. 
(4)  By  the  court,  when  upon  the  trial  and 
l>efore  the  submission  of  the  case  the  idalntlff 
abandons  it.  (i>)  By  the  court,  upon  motion 
of  the  defendant,  when  upon  the  trial  the 
Itlalnttff  falls  to  prove  a  sufflciout  case  for  the 
.iury.  •  •  •  The  dismissal  mentioned  In 
the  first  two  subdivisions  is  made  by  entry  In 
the  clerk's  register."  It  is  apparent  that  a 
counterclaim  Is  not  Interposed;  but  we  are  of 
the  opinion  that  affirmative  relief  is  sought 
by  the  answer  of  Davis,  trustee.  Under  the 
provisions  of  chapter  4,  tit.  10,  pt.  2,  Code 
Civ.  Proc,  which  treats  of  actions  for  the 
partition  of  real  property,  the  defendant  is 
not  required  to  plead  facts  sufficient  to  con- 
stitute a  counterclaim  In  order  to  obtain  af- 
firmative relief.  In  actions  brought  for  parti- 
tion the  plaintiffs  must  set  out  specifically 
and  particularly,  so  far  as  may  be  known  to 
them,  the  Interests  of  all  persons  In  the  prop- 
erty, and  the  defendants  must  set  forth  In 
their  answers  fully  and  particularly  the  ori- 
gin, nature,  and  extent  of  their  respective  in- 
terests. The  rights  of  all  parties  may  be  put 
in  Issue,  tried,  and  determined.  An  answer 
stating  the  matters  required  to  be  pleaded  by 
the  statute  will,  when  established,  entitle  the 
defendants  to  full  relief.  While  the  rule  ordi- 
narily applicable  to  actions  In  general  is  that 
a  defendant  will  not  be  granted  affirmative 
relief  unless  he  i^eads  and  proves  facts  con- 
stituting a  counterclaim,  actions  for  parti- 
tion comprise  an  exceptional  class.  In  Mo- 
C'laskey  v.  Barr  (C.  C.)  48  Fed.  130,  a  suit  for 
partition,  the  court  said  that  "when  the  de- 
fendants have  an  Interest  in  the  property  as 
co-tenants,  it  Is  Incumbent  on  them,  by  their 
answer,  to  disclose  the  nature  and  extent  of 
such  interest  as  fully  as  the  plaintiff,  in  his 
complaint,  is  required  to  disclose  the  nature 
and  extent  of  his  interest.  They  become,  as 
it  were,  plaintiffs  seeking  affirmative  relief, 
and  bound  by  all  the  niles  of  pleading  to  ex- 
hibit the  facts  upon  which  alone  that  relief 
can  be  properly  extended,"— which  Is  quoted 
from  the  text  of  section  499,  Freem.  Co-ten. 
The  opinion  in  the  case  Just  cited,  as  well  aa 
section  499  of  Mr.  Freeman's  treatl.se,  ap- 
proves the  following  extract  from  Morenhout 
V.  HIgue.ra,  32  Cal.  290:  "An  action  for  parti- 
tion under  our  statute  Is  to  some  extent  sul 
generis.  The  parties  named  in  the  complaint, 
whether  as  plaintiffs  or  defendants,  are  all 
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acton,  each  reptesentlnfr  hl8  own  interest. 
Whether  plaintlffB  or  defendants,  they  are  re- 
quired to  set  forth  fnlly  and  particularly  the 
origin,  nature,  and  extent  of  their  respective 
Interests  In  the  priqierty.  This  haying  been 
done,  the  Interest  of  each  or  all  may  be  put 
in  Issue  by  the  others;  and,  if  so,  such  Issues 
are  to  be  first  tried  and  determined,  and  no 
partition  can  be  made  until  the  respective  in- 
terests of  all  the  parties  have  been  ascertain- 
ed and  settled  by  a  trial."  Parties  to  an  ac- 
tion in  partition  are  all  actors  or  plaintiffs, 
each  against  each  and  all  others.  Senter  v.  De 
Bernal,  38  Cal.  637.  A  plaintiff  may  dismiss 
or  discontinue  an  action  where  no  Judgment 
other  than  for  costs  can  be  recovered  against 
him  by  the  defendant;  but  when,  under  the 
pleadings  and  evidence  relevant  thereto,  such 
other  Judgment  may  be  recovered,  the  plain- 
tiff will  not  be  permitted,  as  of  course,  to 
dismiss  or  discontinue.  McKesson  v.  Men- 
denhall,  64  N.  C.  286.  See,  also.  Estell's 
Bx'rs  V.  Franklin,  29  N.  J.  Law,  264. 

Nor  do  we  think  that  the  plaintiff  comi)lled 
with  the  requirement  of  subdivision  1  of  sec- 
tion 1004,  supra,  that  he  must  pay  costs  as  a 
cmidltlon  to  a  dismissal  by  himself  before 
trial.  The  compensation  of  a  receiver  is  tax- 
able costs.  Hutchinson  v.  Hampton,  1  Mont. 
30;  Brvln  v.  Collier,  2  Mont.  605.  The  com- 
I)ensatlon  of  a  legally  appointed  receiver, 
while  primarily  chargeable  to  and  payable  out 
of  the  property  or  funds  In  his  hands,  as  was 
held  in  Hutchinson  v.  Hampton,  supra.  Is 
nevertheless  (In  the  absence  of  exceptional 
facts)  ultimately  taxable  to  the  losing  party, 
whose  wrong  occasioned  the  appointment,  as 
was  declared  In  Ervin  v.  Collier,  supra.  The 
receiver  in  Comne  v.  Root  et  al.  was  ap- 
pointed upon  the  application  of  the  plaintiff, 
who  sought  thereafter  to  dismiss  the  action 
without  paying  the  amount  of  the  costs 
chargeable  against  the  defendants'  interests 
in  the  real  property.  Indeed,  it  is  not  admit- 
ted that  the  plaintiff  has  any  Interest  there- 
in. The  attempted  dismissal  by  the  plaintiff, 
without  payment  of  the  costs  occasioned  by 
her  acts,  was  Ineffectual.  At  the  common 
law  neither  a  discontinuance  nor  a  dismissal 
could  he  entered,  except  by  order  of  the  court 
or  of  the  chancellor.  Subdivision  1  of  section 
1004  alters  the  common-law  and  equity  nile 
by  permitting  the  plaintiff  himself,  upon  con- 
dition that  he  pay  the  costs,  to  dismiss  his 
action  (\n  the  absence  of  a  counterclnim  plead- 
ed or  affirmative  relief  sought)  at  any  time 
before  trial  by  entry  In  the  clerk's  register. 
Without  the  performance  of  this  condition 
the  attempted  dismissal  is  Ineffectual.  It  Is 
tnie  that  a  plaintiff  may  not  Infrequently  be 
unable  to  ascertain  the  amount  of  the  costs 
at  the  time  that  he  desires  to  dismiss  the  ac- 
tion. This  Is  a  penalty  which  he  must  suffer 
as  a  consequence  of  the  mistake  or  error  com- 
mitted by  him  In  bringing  the  action,  which 
he  Impliedly  admits  should  not  have  been 
commenced.  We  cannot,  of  course,  on  ap- 
plication for  a  writ  of  prohibition,  determine 
whether  the  defendant  or  the  district  court 


erred  In  the  amount  allowed  to  the  receiver. 
There  was  JnrlscUctlon  to  allow  compensation 
and  fix  its  amount.  The  defendant,  as  the 
Judge  of  the  court  over  which  he  presides, 
has  Jurisdiction  of  the  action.  Let  Judgment 
be  entered  setting  aside  the  alternative  writ 
of  prohibition,  denying  a  peremptory  writ, 
and  dismissing  the  proceedings.  Judgment 
for  the  defendant. 

BRANTLY,  C.  J.,  and  WORD,  J.,  concur. 


CROSSEN  V.   OLIVER. 
(Supreme  Court  of  OrcBon.     July  30,  1900.) 

EJECTMENT  —  UNRECORDED  DEED  —  NOTICE- 
JUDGMENT  LIEN— EXECUTIO.N— ALTERATION 
—EVIDENCE  —PRIORITY  —  TRIAL.  —  INSTRUC- 
TIONS. 

1.  An  Instruction  in  ejectment  that,  "in  order 
to  give  defendant's  judRment  lien  priority  over 
plaintiff's  unrecorded  d.>ed,  the  former  must 
bare  been  taken  iu  good  faith,  without  notice 
or  knowledge  of  the  latter,"  is  defective.  In 
that  it  does  not  define  the  notice  or  the  munnet 
in  which  it  may  be  obtained. 

2.  The  fact  that  an  erasure  appeared  in  a 
sheriff's  return  did  not  render  the  return  inad- 
missible in  evidence,  where  it  was  shown  that 
the  erasure  was  in  the  sheriff's  handwriting, 
and  made  before  the  return  was  filed. 

3.  Where  it  apiieared  on  the  face  of  a  sner- 
ilTii  return  that  certain  erasures  therein  had 
been  made  by  the  sheriff  before  the  return  was 
filed,  a  memorandum  of  sales  kept  by  him  waH 
not  admissible  to  impeach  the  return  by  show- 
iaft  that  the  erasures  had  been  made  after 
filing. 

4.  In  ejectment  the  court  charged,  "If  you 
find  from  the  evidence  that  O.  had  a  valid  and 
subsisting  claim  against  C,  and  be  obtained 
judgment  thereon  in  good  faith,  and  without 
notice  or  knowledge  of  the  execution  of  this  un- 
recorded deed  from  C  to  plaintiff,  then  I  in- 
struct yon  that  entering  and  docketing  this 
judgment  before  the  recording  of  this  deed 
would  make  such  judgment  a  valid  lien  upon 
the  land,  prior  in  time  and  right  to  this  unre- 
corded deed,  and  you  should  find  for  the  de- 
fendant." It  also  charged  that  the  judgment 
offered  in  evidence  in  favor  of  O.  was  a  valid 
and  subsisting  judgment  as  of  the  date  of  its 
entiy  and  docketing,  and  became  a  Hen  on  the 
land  in  question  from  that  date,  unless  O.  had 
notice  or  knowledge  of  the  unrecorded  dee<l. 
Hrld  that,  though  the  latter  instruction  omit- 
ted the  condition  that  the  judgment  must  have 
be«>n  basc<l  on  a  valid  demand,  the  two  in»tru<'- 
tions  were  not  In  conflict,  when  construed  to- 
gether. 

5.  An  instruction  in  ejectment  that:  "The 
notice  that  will  render  a  party  a  lienholder  in 
bad  faith  must  be  something  more  than  would 
excite  the  suspicion  of  a  cantious  and  wary 
person.  It  roust  be  so  clear  and  undoubted, 
with  resp«'ct  to  the  existence  of  a  prior  rigtit,  as 
to  make  it  fraudulent  in  him  afterwards  to 
take  and  hold  the  property," — is  correct. 

6.  In  the  almj'ncp  of  evidence  to  the  contrary, 
a  deed  will  be  presumed  to  have  i>ecn  deliver- 
ed on  the  day  it  bears  date. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakin,  Judge. 

Ejectment  by  M.  8.  Crossen  against  B.  W. 
Oliver  for  the  possession  of  land.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   Reversed. 

Tills  is  an  action  to  recover  the  possession 
of  real  property.    The  plaintiff  claims  under  a 
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deed  from  Vn.  M.  H.  Cold  well,  dated.  Jaaa-. 
tor  2S,  18»5,  and  recorded  February  27, 1886; 
and  the  delendant  claims  title  from  the  same 
party  by  BberlS's  sale  under  an  execution  is- 
sued upon  a  Judgment  rendered  In  favor  of 
Turner  Oliver  and  against  Mrs.  Caldwell 
AprU  2,  and  docketed  April  4,  1S95.  Tbere 
were  two  trials  in  the  court  below.  At  the 
first  the  plalntlfiT  had  a  verdict  In  accordance 
with  the  prayer  of  his  complaint,  and  at  the 
second  the  verdict  was  for  the  defendant,  up- 
on which  Judgment  was  rendered  dismissing 
the  action,  and  plaintiff  appeals. 

L.  A.  Esteb,  for  appellant  T.  H.  Craw- 
ford, for  Eespondent 

WOLVERTON,  J.  (after  stating  the  facts). 
The  first  assignment  ef  error  is  based  upon 
the  action  of  the  court  In  setting  aside  the 
first  verdict  and  granting  a  new  trial.  The 
reason  assigned  by  the  court  for  rach  action 
is  that  the  Jury  were  Imperfectly  instruct- 
ed relative  to  the  sufficiency  of  the  notice  or 
knowledge  of  Turner  Oliver  in  respect  to 
Crossen's  unrecorded  deed  to  render  liia  Judg- 
ment inferior  and  subject  thereto.  The  court 
instructed  the  Jury  that  a  Judgment,  In  or- 
der to  have  precedence  over  an  unrecorded 
deed,  must  have  been  taken  in  good  faith 
and  without  notice  or  knowledge  of  such  deed, 
but  the  method  or  the  manner  of  the  notice 
tliat  would  suffice  to  subordinate  the  Judg- 
ment lien  was  not  further  or  more  particularly 
described  or  defined.  The  plaintiff  argues 
that  the  instruction  was  favorable,  rather 
than  prejudicial,  to  the  defendant,  and  there- 
fore that  he  has  no  cause  of  complaint  Bnt 
in  this  we  cannot  concm:.  For  aught  we 
know,  the  Jury  may  have  been  Induced  to  base 
a  finding  of  notice  upon  slight  circumstances, 
remotely  disconnected  from  the  subject,  and 
wholly  insufficient  to  warrant  it.  It  Is  evi- 
dent from  the  instructions  contained  in  the 
record  that  there  was  an  issue  relative  to  the 
manner  of  notice  requisite  to  the  subordina- 
tion of  the  Judgment  lien  to  the  unrecorded 
deed,  and  the  court  very  properly  held  that 
the  Jury  should  have  been  further  instructed 
in  the  premises. 

In  the  course  of  the  second  trial  the  defend- 
ant called  G.  W.  Benson,  the  county  clerk, 
and  ex  officio  clerk  of  the  circuit  court  who 
identified  the  Judgment  roll  in  the  case  of 
Turner  Olirer  v.  M.  M.  Caldwell,  and  the 
same  was  introduced  In  evidence.  The  wit- 
ness was  then  shown  the  execution  under 
which  the  land  had  been  sold  at  sherifTs  sale, 
with  the  accompanying  return,  which,  on  be- 
ing Identified,  the  defendant  attempted  to  in- 
troduce in  evidence,  whereupon  the  plaintiff 
objected  because  it  appeared  from  the  paper 
that  changes  had  been  made  in  the  return 
which  had  not  been  accounted  for  or  explain- 
ed. It  was  then  shown  by  the  witness  that 
he  knew  and  was  familiar  with  the  handwrit- 
ing of  J.  F.  Phy,  the  sheriff,  and  that  the  re- 
turn was  in  his  handwriting;  that  the  name 
"Turner"  had  been  erased,  and  the  Initials 
"K  W."  inserted,  so  as  to  make  it  read.  "B. 


W.  Oliver."  Inste^a  of  "Taxaer  OIItci";  and 
that  the  change  had  been  made  prior  to  the 
filing  of  the  return  In  his  office,  The  execution 
and  return  w««  thetenpoa  admitted  In  evi-. 
dence  over  objection,  and  error  is  assigned. 
It  is  the  duty  of  the  sherltT  to  make  the  re- 
turn and  file  it  with  the  clerk,  and  in  this 
instance  it  appears  that  it  was  so  made  and 
filed;  that  it  was  In  the  identical  condition,  as 
regards  the  erasure  and  change,  when  filed 
as  when  offered  in  evidence;  and  that  the 
handwriting  in  which  the  change  was  effected 
was  that  of  the  sheriff  who  made  the  return. 
It  is  a  reasonable  presumption,  under  such 
conditions,  that  the  change  was  made  by  the 
sheriff  when  making  the  return.  At  any  rate. 
It  appears  that  there  has  been  no  erasure  or 
change  made  therein  since  it  was  filed,  and 
hence  it  was  competent  as  evidence,  under 
section  788,  HlU's  Ann.  Laws  Or.  See  Nlck- 
nm  T.  Gaston,  28  Or.  S22,  42  Pac.  130.  And  a 
memorandnm  of  sales  made  by  the  sherifC, 
subsequently  offered  for  the  purpose  of  show- 
ing that  a  change  had  been  made  in  the  re- 
turn, was  properly  excluded.  Such  evidence 
would  operate  to  Impeach  the  return,  and  it 
was  professedly  not  offered  for  that  purpose. 
The  return  showed  upon  ita  face  that  a 
change  had  been  made  therein,  but  it  was 
evidently  made  by  the  officer  whose  duty  It 
was  to  prepare  It  and  the  same  was  filed  and 
became  effective  In  that  form,  so  that  the 
proffer  of  the  memorandum  was  irrelevant 
for  the  purpose  designed. 

M.  B.  Crosaen,  the  plaintiff,  took  the  stand 
in  his  own  behalf,  and  testified,  among  other 
things,  that  Mrs.  M.  M.  Caldwell  executed  a 
deed  to  him  of  the  land  in  question,  and  that 
he  received  the  same  from  her;  that  the  con- 
sideration therefor  was  a  year's  labor  and 
three  cowa,  for  which  Mrs.  Caldwell  was  in- 
debted to  him;  and  that  she  turned  the  land 
over  to  him  for  auch  indebtedness.  The  deed 
was  handed  to  the  witness  and  identified  by 
him  as  the  one  which  she  had  executed,  where- 
upon it  was  offered  ta  evidence.  It  was  regu- 
larly and  duly  executed,  dated  January  25, 
1895,  and  had  Indorsed  thereon  the  recorder's 
certificate,  showing  that  It  had  been  recorded 
February  27,  1896.  The  witness  further  tesid- 
fled  that  he  went  into  possession  of  the  land 
in  the  spring  of  1895,  and  remained  in  pos- 
session until  the  spring  of  1897,  when  B.  W. 
Oliver  entered  thereon.  There  was  other  evi 
dence  offered,  with  a  view  of  showing  that  at 
the  time  Turner  Oliver  obtained  Judgment 
against  Mrs.  Caldwell  he  had  either  direct 
notice  or  had  acquired  knowledge  of  such 
pertinent  and  relevant  facts  as  made  It  in- 
cumbent upon  him  to  make  further  Inquiry, 
which,  if  made,  would  have  led  to  positive  in- 
formation touching  the  existence  of  Crosaen'a 
unrecorded  deed.  In  view  of  the  evidence 
thus  adduced,  the  court  gave  Instmcdons  as 
follows:  "(11)  If  you  find  from  the  evidence 
in  this  case  that  Turner  Oliver  had  a  valid 
and  subsisting  claim  against  M.  M.  Caldwell, 
and  he  obtained  Judgment  thereon  in  good 
faith,  and  without  notice  or  knowledge  of  th» 
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existence  of  this  unrecorded  deed  from  ber  to 
the  plaintiff  here,  M.  8.  Crogsen,  then  I  in- 
struct you  that  entering  and  docketing  this 
Judgment  before  the  recording  of  this  deed 
would  make  euch  Judgment  a  valid  Uen  upon 
the  land,  prior  in  time  and  right  to  this  un- 
recorded deed,  and  yon  should  find  for  the  de- 
fendant. (12)  1  Inetruct  you  that  this  Judg- 
ment offered  In  evidence  in  favor  of  Turner 
Oliver  la  a  valid  and  subsisting  Judgment  as 
of  the  date  of  its  entry  and  docketing,  which 
Is  the  4th  day  of  April,  ISSo,  and  that  tbU 
Judgment  became  a  lien  upon  the  land  In 
question  from  the  said  date,  prior  in  time  and 
right  to  tills  unrecorded  deed  from  M.  M. 
Caldwell  to  plaintiff,  Crossen,  which  wajs  re- 
corded February  27,  1896,  unless  you  should 
further  find  that  Turner  Oliver,  at  or  prior  to 
the  time  he  obtained  and  had  docketed  this 
Judgment,  had  notice  or  knowledge  of  this  un- 
recorded deed  to  Crossen.  (13)  The  notice 
that  will  render  a  party  a  lienholder  In  bad 
faith  must  be  something  more  than  would 
excite  the  suspicion  of  a  cautious  and  wary 
person.  It  must  be  so  clear  and  undoubted 
with  respect  to  the  existence  of  a  prior  right 
as  to  make  it  fraudulent  in  bim  afterwards 
to  take  and  hold  the  proi>erty.  In  this  case 
notice  or  knowledge  that  would  bind  Turner 
Oliver,  and  render  his  Judgment  subject  to 
the  unrecorded  deed  of  Crossen,  must  be  ei- 
ther actual  knowledge  of  the  existence  of  this 
deed,  or  actual  notice  of  such  facts  and  cir- 
cumstances as  would  have  enabled  him,  by 
following  up  such  information,  to  have  ascer- 
tained that  Crossen  held  this  deed  and  claim- 
ed this  land.  (14)  I  Instruct  you,  gentlemen 
of  the  Jury,  that  unless  you  find  from  the  tes- 
timony that  Turner  Oliver  had  Informatton 
that  M.  S.  Crossen  was  the  owner  of  the  land 
in  question  at  the  time  be  took  Judgment 
against  M.  M.  Caldwell,  or  at  the  time  had 
Information  that  put  him  on  his  inquiry,  and 
that  such  inquiry,  if  pursued,  would  have  de- 
veloped the  fact  that  Crossen  was  the  owner, 
or  claimed  to  be  the  owner,  of  the  lands  in 
question,  you  should  And  for  the  defendant. 
(15)  The  deed  only  takes  effect  as  a  convey- 
ance of  the  land  from  the  date  that  It  was 
delivered  to  Crossen  by  Mrs.  Caldwell.  There 
is  no  presumption  that  a  deed  is  delivered  on 
the  date  of  its  execution.  If  It  is  not  shown 
to  have  been  actually  delivered  before  the  re- 
cording of  It,  It  will  be  presumed  to  have  been 
delivered  at  the  time  of  the  date  of  the  re- 
cording. (16)  If  it  is  not  shown  by  the  proof 
to  have  been  delivered  prior  to  April  4,  1895, 
tlien  there  Is  no  question  of  notice  to  Oliver  to 
be  considered  by  you." 

A  criticism  is  made  that  lastructlons  11  and 
12  are  conflicting,  in  that  by  the  former  the 
Jury  were  told  that  Oliver  bad  a  valid  and  sub- 
sisting Judgment  lieu,  superior  to  Crossen'a 
unrecorded  det-d.  provided  it  was  founded  up- 
on a  valid  and  subsisting  claim,  and  was  ob- 
tained In  good  faith  without  notice  of  such 
deed,  while  by  the  latter  they  were  Instructed 
that  Oliver's  Judgment  was  valid  as  of  its 
purported  date,  which  la  prior  in  time  and 


Tight  to  CroBsen's  deed,  tmtess  prior  thereto 
Oliver  had  notice  or  knowledge  thereof,  there- 
by eliminating  the  condition  that  the  Judg- 
ment must  have  been  based  upon  a  valid  de- 
mand and  obtained  in  good  faith.  What  is 
contained  in  the  latter  Instruction  touching  the 
prior  notice  or  knowledge  of  the  unrecorded 
deed  sufficiently  covers  the  question  of  good 
faith,  when  the  Instructions  are  construed  in 
pari  materia,  as  they  ought  to  be.  A  Judg- 
ment, when  rendered  in  the  regular  course 
of  Judicial  proceedings  by  a  court  of  compe- 
tent Jurisdiction,  is,  In  the  absence  of  fraud 
or  collusion,  conclusive  evidence  against  gran- 
tees claiming  under  the  Judgment  debtor  that 
the  relation  of  debtor  and  creditor  existed  be- 
tween the  parties  to  the  record,  and  of  the 
amount  of  the  Indebtedness.  Pickett  v.  Pip- 
kin, 64  Ala.  520;  Swlhart  v.  Shaum,  24  Ohio 
St  432;  12  Am.  &  Kng.  £nc.  Law,  86,  149d. 
The  Judgment  not  having  been  attacked  for 
fraud  or  collusion.  Its  validity  was  not  in 
controversy.  The  latter  Instruction  was 
therefore  unobjectionable.  The  former  went 
further  than  was  necessary,  but  not  to  the 
injury   of   the   plaintiff. 

It  is  more  seriously  urged,  however,  that 
it  was  error  for  the  court  to  inform  the  Jury 
that:  "The  notice  that  will  render  a  party  a 
lienholder  in  bad  faith  must  be  something 
more  than  would  excite  the  suspicion  of  a 
cautious  and  wary  person.  It  must  be  so 
clear  and  undoubted  with  respect  to  the  ex- 
istence of  a  prior  right  as  to  make  it  fraudu- 
lent in  him  afterwards  to  take  and  hold  the 
property."  This  language  was  approved  In 
Raymond  v.  Flavel,  27  Or.  219,  246,  40  Pac. 
158,  and  supported  by  Bowman  v.  Metzger,  27 
Or.  23,  30  Pac  3,  44  Pac.  1090.  The  doctrine, 
as  it  respects  a  purchaser  tn  good  faith,  is  ful- 
ly discussed  in  these  cases,  and  the  proper 
rule  in  the  premises  ascertained  and  deter- 
mined. It  will  be  found  from  an  examina- 
tion thereof  that  the  plaintiff  had  quite  as  fa- 
vorable instructions  upon  the  subject  as  he 
could  reasonably  ask,  and  be  cannot,  there- 
fore, be  heard  to  complain. 

The  next  and  last  complaint  is  of  the 
court's  Instruction  touching  the  presumption 
that  obtains  where  a  deed  Is  shown  to  have 
been  delivered,  and  there  is  no  evidence 
touching  the  date  or  time  of  its  delivery,  ex- 
cept what  appears  by  the  deed  itself.  The 
bill  of  exceptions  does  not  show  that  there 
was  any  testimony  Introduced  fixing  the  ac- 
tual date  upon  which  Caldwell  delivered  the 
deed  to  Crossen,  and  the  matter  was  appar- 
ently left  for  ascertainment  through  the  legal 
presumption  that  would  follow  when  it  Is 
shown,  without  more,  that  the  deed  had  been 
actually  delivered.  Where  the  deed  and  its 
acknowledgment  bear  the  same  date,  the  au- 
thorities are  in  perfect  accord  to  the  effect 
that  where  the  deed  is  found  in  the  posses- 
sion of  the  grantee,  or  a  delivery  is  shown, 
without  fixing  the  date  nt  which  It  is  made, 
the  presumption  is  that  It  was  delivered  at 
the  time  It  bears  date.  There  is  a  disagree- 
ment among  the  authorities  whether  the  dat» 
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of  the  deed  or  of  the  acknowledgment  shonld 
prerall,  where  they  are  not  in  accord.  The 
presumption  Is  disputable,  however,  and  the 
date  of  its  actual  delivery  may  be  proven 
allnnde.  9  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
152,  153;  Kendrick  v.  DeUInger  (N.  C.)  23 
S.  E.  438;  Ten  Eyck  v.  Whltbeck  (Sup.)  35 
N.  Y.  Supp.  1013;  Magee  v.  Allison  (Iowa) 
68  N.  W.  322;  Nichols  v.  Sadler  (Iowa)  68 
N.  W.  709;  GeiSB  v.  Odenheimer,  2  Am.  Dec. 
407;  Breckenridge  v.  Todd,  16  Am.  Dec.  83; 
Hall  v.  Benner,  21  Am.  Dec.  391.  The  date  of 
acknowledgment  of  the  deed  in  question  Is 
not  shown,  as  we  have  not  the  instrument 
before  us,  but  the  date  of  the  deed  appears 
In  the  record;  and,  under  this  condition,  the 
presumption  ought  to  prevail  that  it  was  de- 
livered at  the  date  which  it  bears  of  Its  ex- 
ecution. The  Instruction  touching  the  pre- 
sumption that  should  obtain  under  the  condi- 
tions stated  was  therefore  erroneous.  The 
sixteenth  Instruction  Is  a  logical  sequence 
from  the  one  under  discussion,  but  it  is  not 
sound,  in  view  of  the  rule  as  we  have  as- 
certained It  to  be  touching  the  presumption 
that  should  apply  as  to  the  time  of  delivery. 
The  true  rule  does  not  put  the  question  of 
notice  out  of  the  case,  as  did  tlie  one  ailopted 
by  the  court  below.  These  considerations  re- 
verse the  Judgment  below,  and  it  Is  so  or- 
dered. 


STATE  V.  MIMS. 
(Supreme  Court  of  Oregon.    .Tuly  2."?,  1900.) 

CRIMINAL  LAW— IMPEACHME.VT— EVIBENCE— 
COMPETENCY— QUARRELSOME  DISPOSITION- 
GENERAL  REPUTATION  —  PROOF—  NEGATIVE 
TESTI.\  ONY  —  ADMISSIBILITY  —  OPINION  OF 
■WITNESS— UNFRIENDLY  WITNESS— REMARKS 
OF  COUNSEL— EVIDE.NCE  TO  SUPPORT— CO>I- 
PRO.MISE  VERDICT- AFFIDAVIT  OF  DEFEND- 
ANT —  SUFFICIENCY  —  NEWLY-DISCOVERED 
EVIDENCE. 

1.  R.  testified  that  he  heard  defendant  threat- 
en to  kill  deceased,  and  defeuduut,  for  the  pur- 
pose of  impeachment,  called  several  witnesses 
who  testified  that  K..  in  a  conversation  with 
them  and  R.'a  farm  band,  said  that  he  heard 
the  deceased  threaten  to  kill  defendant;  aud 
the  state,  in  rebuttal,  called  B.,  who  testified 
that  he  was  R.'s  farm  hand,  aud  was  present 
at  the  conversation  referred  to  by  the  impeach- 
ing witnesses,  and  that  R.  in  that  conversa- 
tion said  he  heard  defendant  threaten  to  kill 
deceased.  Held  that  B.'s  testimony  was  com- 
petent, since  he  was  not  called  to  corroborate 
R.,  but  to  show  that  the  impeaching  witnesses 
had  misinterpreted  R.'s  language. 

2.  Where  defendant  claimed  that  he  shot  the 
deceased  in  self-defense,  evidence  that  the  de- 
ceased, in  a  quarrel  with  defendant  a  few 
weeks  prior  to  the  homicide,  armed  himself 
with  an  ice  pick,  was  incompetent  to  show  that 
the  deceased  was  a  quarrelsome  and  dangerous 
person,  since  it  was  a  specific  act  in  no  way 
connected  with  the  res  gestae. 

3.  Where  evidence  had  been  introduced  that 
deceased  was  in  the  habit  of  arming  himself 
whenever  he  had  a  quarrel,  it  was  competent 
in  rebuttal  to  allow  a  witness  to  testify  that, 
to  the  best  of  his  knowledge,  the  deceased  nev- 
er carried  arms. 

4.  Where  the  details  of  the  altercation  had 
been  described  to  the  jur.y,  showing  the  move- 
ments and  positions  of  the  respective  parties 
from   its  inception  until  the   fatal   shot  was 


fired,  evidence  as  to  who  had  the  advantage  ia 

the  fight  was  inadmissible. 

<5.  Where  the  state  was  compelled  to  call  an 
unfriendly  witness  because  he  saw  the  encoun- 
ter which  resulted  in  the  homicide,  temarlcs  ot 
the  counsel  for  the  state  in  argument  to  the 
jury  that  the  state  did  not  claim  that  such  wit- 
ness told  the  truth,  and  that  they  had  a  right 
to  judge  for  whom  he  was  testifying,  were  not 
objectionable,  as  tending  to  impeach  his  own 
witness. 

6.  Where  defendant  claimed  that  he  shot  the 
deceased  in  self-defense,  aud  that  as  a  result  of 
the  encounter  he  had  a  bump  on  his  head  as  big 
as  a  goose  egg:,  and  the  deputy  sheriff  and  oth- 
ers about  the  jail  were  not  called  as  witnesses, 
remarks  of  counsel  for  the  state  to  the  jury 
that  the  deputy  sheriff  and  everybody  about 
the  jail  would  have  seen  such  a  bump,  bad  it 
been  there,  were  not  improper. 

7.  Where  defendant  shot  the  deceased  in  the 
latter's  saloon  in  an  encounter  occasioned  by 
a  dispute  over  what  a  customer  had  said  as  to 
defendant  cheating  at  the  gambling  table,  re- 
marks of  counsel  for  the  state  in  argument 
that  the  deceased  had  a  right  to  protect  his 
customers  from  those  who  cheated  them  were 
not  improper. 

8.  Where  defendant  shot  the  deceased  in  a 
fight  in  the  latter's  saloon,  and  there  was  evi- 
dence that  deceased  on  former  occasions  had 
removed  persons  from  his  saloon  by  taking 
them  by  the  collar,  a  remark  of  counsel  for  the 
state  in  argument  that  it  was  his  understand- 
ing that  deceased  took  defendant  by  the  collar 
to  remove  him  from  the  room  was  a  legitimate 
comment  on  the  facts  of  the  case. 

i».  .\n  affidavit  of  defendant  that  the  verdict 
of  the  jury  convicting  him  was  the  result  of  a 
couiprumiKe  to  save  the  county  expeuses,  and 
that  nine  jurors  were  willing  at  any  time  to 
return  a  verdict  of  not  guilty,  and  three  of 
them  refused  to  find  a  verdict  of  guilty  unless 
a  recomnieudation  of  extreme  mercy  was  add- 
ed to  the  verdict,  unsupported  by  any  of  the 
jurors,  and  wliich  did  not  show  from  what 
source  the  information  concerning  their  sc>cret 
deliberations  was  obtained,  was  not  sufficient 
to  justify  a  new  trial. 

10.  Wliere  defendant,  who  was  convicted  of 
uinnslaughter,  was  frequently  visited  at  the 
jail  just  after  the  homicide  hy  a  proposed  wit- 
ness, an  affidavit  of  the  latter  that  he  would 
swear  that  the  deceased,  a  week  before  the 
homicide,  threatened  to  kill  defendant  and  that 
he  rejH-ated  the  threat  on  the  night  of  the 
homicide,  and  an  affidavit  of  defendant  that  he 
did  not  know  of  such  testimony  prior  to  the 
trial,  are  not  sufficient  to  warrant  a  new  trial 
because  of  newly-discovered  evidence,  since  it 
is  not  probable  that  such  evidence  would 
change  the  verdict,  and  the  truthfulness  of  de- 
fendant's affidavit  was  suspicions. 

Appeal  from  cb-cult  court,  Umatilla  county; 
S.  A.  Lowell,  Judge. 

Edw^ln  L.  Mims  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Jas.  A.  Fee  and  3.  H.  Raley,  for  appellant. 
H.  J.  Bean,  Dlst  Atty.,  and  J.  J.  Balleray, 
tor  the  State. 


WOLVERTOX,  J.  The  defendant  appeals 
from  a  judgment  rendered  against  him  upon 
conviction  of  the  crime  of  manslaughter  upon 
an  Indictment  for  murder,  wherein  It  Is  al- 
leged that  he  killed  one  J.  Henry  Miller.  The 
facts  will  sufliclently  appear  as  the  opinion 
proceeds. 

In  the  course  of  the  trial  the  state  called 
Ed  Rush  as  a  witness,  who  testified,  among 
other  things,  that  ia  the  latter  part  of  Hay 
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or  the  first  of  June  preceding  he  was  in  Mil- 
ler's  saloon,  that  the  deceased  objected  to 
Minis  playing  in  his  house,  and  that,  as  Mims 
was  going  out  with  some  friends,  he  heard 

him  say,  "I  will  kill  that  son  of  a some 

time  If  he  don't  let  me  alone."  For  the  pur- 
pose of  Impeachment  the  following  question 
was  propounded  on  cross-examination:  "I 
will  asic  you  If,  In  a  conversation  that  occur- 
red In  John  Basye's  office  about  Wednesday, 
October  18.  1899,  in  the  presence  of  John 
Basye,  H.  L.  Scott,  W.  D.  Blitch,  I.  N.  Davis, 
and  a  farm  hand  of  yours,  if  you  did  not  in 
that  conversation  state  and  say,  in  conversing 
about  the  Mlms  case,  that  you  were  present 
in  Miller's  saloon,  and  that  you  heard  Miller 
say  that,  if  Mims  did  not  stay  out  of  there, 

that  he  would  have  to  kill  the  son  of  a , 

or  words  to  that  effect?"— to  which  he  answer- 
ed, "No,  sir."  He  was  further  interrogated 
as  follows:  "Q.  Were  yon  in  that  office  at 
any  other  time  about  that  time?  A.  No,  sir. 
Q.  You  were  there  for  the  purpose  of  settling 
a  bill,  were  you  not?  A.  Yes,  sir."  Subse- 
quently the  defense  called  Basye,  Blitch,  and 
Davis,  whose  evidence  tended  to  show  that 
Rush  did  make  the  statement  imputed  to  him. 
John  Beggy  was  called  in  rebuttal,  and  testi- 
fied, substantially,  that  he  lived  in  Pendleton, 
was  a  laborer  engaged  in  farming  and  rail- 
roading, and  was  working  for  Rush  at  that 
time;  that  he  recollected  of  being  In  the  town 
of  Helix  on  the  day  named  In  the  impeaching 
question;  that  he  went  there  with  Rush, 
Basye,  and  a  man  from  the  warehouse,  whom 
he  afterwards  recognized  as  Montgomery; 
that  he  stayed  in  Basye' s  (^ce  half  an  hour, 
when  he  went  out  into  the  store  for  about  ten 
minutes,  then  returned  again  to  the  office, 
where  he  remained  for  something  like  three 
hours  and  a  half,  waiting  for  the  train;  and 
that  the  men  referred  to  In  the  question  were 
coming  in  and  going  out  He  was  then  ask- 
ed: "Did  you  hear  1^1  Rush,  in  that  conver- 
sation, say  t^at  he  bad  been  down  to  Miller's 
saloon,  here,  and  that  he  liad  heard  Miller  say 
that  If  the  dofeudaut  here,  Ed  Mlms,  did  not 
stay  out  of  there,  he  would  slioot  the  son  of  a 
- — — ■/  Did  you  hear  Mr.  Rush  say  anything 
like  that"/"— to  which  he  answered:  "1  lieard 
him  sa.v  he  lieard  Mims—  Q.  Heard  Mlms 
say?    A.  Heard  MUuh  say  that  he  would  kill 

the  son  of  a ,  Miller,  the  first  chance  he 

would  get.  That  is  all  I  heard  then."  He  fur- 
ther testified  tliat  he  heard  no  other  conversa- 
tion in  which  tlie  language  imputed  to  Rush 
was  used.  Tiiere  was  a  motion  to  withdraw 
the  testimony  from  the  Jury  for  the  reason, 
among  others,  that  it  did  not  refer  to  the 
same  conversation  alluded  to  by  the  impeach- 
ing witnesses,  which  was  denied,  and  the  ap- 
pellant complains  of  the  ruling.  The  well- 
settled  rule  of  law  that  evidence  intended  to 
show  that  the  witness  lias  on  other  occasions 
made  statements  out  of  court  similar  to  such 
as  he  has  testified  to  in  the  case  is  not  ad- 
missible in  corroboration,  was  invoked  as  fatal 
to  the  ruling.  But  we  do  not  understand  that 
this  testimony  was  Introduced  for  such  pur- 


pose, but  with  the  view  of  showing  that  the 
witnesses  called  to  impeach  Rush  were  mis- 
taken in  their  interpretation  of  his  language. 
It  was  shown  very  clearly  that  Beggy  was 
the  farm  hand  alluded  to  in  the  impeaching 
question  put  to  Rush,  which  makes  him  com- 
petent to  testify  respecting  the  conversation, 
so  as  to  counteract  the  statements  of  the  im- 
peaching witnesses. 

There  was  evidence  introduced  to  the  effect 
that  the  defendant  was  acting  In  self-defense 
when  he  shot  the  deceased,  and,  for  the  pur- 
pose of  showing  that  he  had  reason  for  be- 
lieving and  fearing  that  the  deceased  would 
have  killed  him,  if  not  resisted,  or  done  him 
great  bodily  harm,  he  produced  G.  F.  Strana- 
han  to  prove  that  he  saw  Miller  have  a  diffi- 
culty in  his  saloon  some  two  or  three  weeks 
previous  to  the  encounter  with  Mims,  and 
that  Miller  on  that  occasion  armed  himself 
with  an  ice  pick  and  came  out  with  the  evi- 
dent intention  of  settling  the  difficulty.  The 
court  refused  to  allow  the  testimony  to  go 
to  the  Jury,  and  error  is  assigned.  It  was 
competent  to  show  the  reputation  or  the  gen- 
eral character  of  the  deceased  as  a  quarrel- 
some, vindictive,  or  dangerous  person;  but 
such  reputation  cannot  be  established  by 
proving  specific  acts  of  violence  towards  third 
persons,  or  single.  Isolated,  or  unlawful  acts 
forming  no  part  of  the  res  gestiie.  Underh. 
Cr.  £v.  I  325;  Jenkins  v.  State,  80  Md.  72, 
30  AU.  566;  Ryan  v.  State  (Tex.  Cr.  App.) 
35  S.  W.  288;  State  v.  Peffers,  80  Iowa,  580, 
46  N.  W.  6C2;  Thomas  v.  People,  67  N.  Y. 
218;  People  v.  Druse.  103  N.  Y.  655,  8  N. 
E.  733.  The  proffered  evidence  of  Stranahan 
was  of  a  particular  act,  and  therefore  obnox- 
ious to  the  rule. 

Thomas  Milarkey.  a  witness  for  the  state, 
being  called  in  rebuttal,  was  asked:  "Can  you 
tell  the  Jury  whether  or  not  he  [Miller]  was 
in  the  habit  of  arming  himself  on  any  occa- 
sion when  he  had  any  difficulty'?"- to  which 
he  answered:  "1  never  saw  him  have  any 
arms  at  all  whatever.  I  don't  think  he  car- 
ried any.  I  am  positive  he  didn't."  The 
court  denied  a  motion  to  withdraw  the  an- 
swer, and  error  is  predicated  upon  the  ruling. 
Some  evidence  had  gone  to  the  Jury  to  the 
effect  that  the  deceased  was  in  the  habit  of 
arming  himself  whenever  he  became  involved 
In  ditUculty.  The  question  was  intended  to 
counteract  such  evidence,  and  the  answer  was 
apparently  responsive,  so  far  as  the  witness' 
luiowledge  went.  The  character  of  the  in- 
quiry involved  in  some  measure  the  reputa- 
tion of  the  deceased  as  being  a  dangerous  per- 
son when  in  dispute,  and  tlie  answer  had  a 
bearing  upon  the  issue,  so  there  was  no  error 
in  allowing  it  to  stand. 

The  state  called  T.  J.  Means  as  a  witness, 
who  narrated  the  cireumstunccs  of  the  en- 
counter which  resulted  in  the  death  of  Mil- 
ler. On  cross-examination  he  was  asked: 
"As  a  matter  of  fact,  wasn't  Mims  as  helpless 
as  a  child  in  that  fight'/"— to  which  he  an- 
swered: "1  don't  think  he  could  fight  with 
Miller."    He  was  then  asked:  "Did  he  stand 
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any  chance  at  all  to  get  away  from  Uim  or  i 
to  protect  himself  at  all  any  sooner  than  he  '■ 
did  get  away  V"— which  question  the  court 
■would  not  permit  him  to  answer.  Ijater  In 
the  trial,  Gus  HoUoway,  also  an  eyewitness 
to  the  altercation,  was  called  by  the  defend- 
ant and  asked:  "Which  one  of  the  parties,  up 
to  the  time  that  shot  was  flred,  had  the  ad- 
vantage In  that  flghtV"— and  the  court  refused 
to  allow  the  question  to  be  answered.  The 
ground  of  the  objection  to  both  questions  wag 
that  they  called  for  the  opinion  of  the  witness 
touching  a  matter  about  which  the  Jury  was 
as  competent  to  Judge  as  they.  The  witness 
Holloway  had  detailed  the  facts  and  circum- 
stances from  the  inception  of  the  altercation 
up  to  the  time  the  fatal  shot  was  flred,  and 
had  described  ralnntely  the  movements  and 
positions  of  the  respective  antagonists  lead- 
ing up  to  the  result,  which  gave  the  Jury 
equal  facilities  for  Judging  as  to  who  had  the 
advantage  in  the  quarrel  as  the  witness.  The 
incident  was  susceptible  of  accurate  and  per- 
fect description  In  detail,  and  there  was  no 
occasion  for  opinion  evidence  such  as  was 
called  for.  The  Jurors  were  able  to  determine 
the  question  of  advantage  from  the  delinea- 
tion of  the  attending  circumstances,  and  It 
was  within  their  peculiar  province  to  do  so, 
unaided  by  the  opinion  of  the  witness.  So  It 
was  with  the  question  propounded  to  Means. 
They  were  enabled  to  Judge  from  a  delinea- 
tion of  the  circumstances  attending  the  en- 
counter up  to  that  particular  period  of  the  in- 
cident whether  Mims  had  any  chance  to  get 
away  sooner  than  he  did,  and  the  opinion  of 
the  witness  was  incompetent  for  their  further 
advisement. 

One  of  the  counsel  for  the  state  In  his  argu- 
ment to  the  Jurj-  made  use  of  the  following 
language:  "We  put  Mr.  Means  upon  the 
stand  because  we  had  to,  but  we  don't  claim 
that  he  told  the  truth,"— to  which  objection 
was  taken,  and  an  exception  saved.  The 
coimsel  continued:  "Gentlemen  of  the  Jury, 
you  have  a  right  to  Judge  as  to  whose  wit- 
ness he  [referring  to  Means]  was,  and  who 
lie  was  testifying  for;"  and,  after  further  ob- 
jection: "I  have  a  right  to  call  your  atten- 
tion to  the  strenuous  objection  of  Judge  Pee 
to  this  statement  of  mine."  The  basis  of  the 
objection  Is  that  the  statement  of  the  counsel 
tended  to  the  Impeachment  of  the  state's 
own  witness.  There  were  but  two  persons 
who  witnessed  the  altercation  from  its  incep- 
tion to  Its  termination.  These  were  Moans 
and  Holloway.  Cradick  saw  a  good  deal,  but 
not  all  of  It,  and  much  that  he  did  see  was 
from  a  reflection  in  a  mirror.  The  cross-ex- 
amination of  the  witness  Means  developed  a 
marked  leaning  towards  the  defendant,  and 
much  anxiety  on  his  part  to  shield  him  from 
culpability.  The  argument  of  counsel  was 
employed  for  the  purpose  of  combatting  this 
particular  feature  of  the  case.  Was  It  per- 
missible? The  rule  of  law  is  well  established 
that  a  party  producing  a  witness  Impliedly 
represents  that  he  Is  worthy  of  belief,  but 
this  rule  Is  applicable  to  preclude  Impeach- 


ment by  direct  methods  alone;  that  is,  the 
party  producing  the  witness  is  not  permitted 
to  show  that  his  reputation  for  truth  and  ve- 
racity Is  bad.  The  party  may,  however,  put 
in  proof  any  relevant  fact  which  may  have  a 
tendency  to  establish  his  cause,  and  It  mat- 
ters not  whether  Its  eftect  Is  to  corroborate, 
contradict,  or  Impeach  specific  statements  of 
any  particular  witness  he  may  have  produ- 
ced. Thus,  he  may  indirectly,  if  such  is  the 
tendency  of  the  facts  proven.  Impeach  Ills 
own  witness  (Underh.  Cr.  Ev.  §  234);  and 
whatever  is  legitimate  In  proof  is  also  a  legiti- 
mate subject  for  remark  or  discussion  before 
the  court  or  Jury.  If  witnesses  disagree  In 
their  narration  of  material  facts,  it  Is  a  prop- 
er subject  of  comment  as  to  which  of  them 
told  the  truth  and  which  of  them  did  not,  al- 
though they  may  have  all  been  produced  by 
the  party  Indulging  in  the  comment.  This 
we  understand  to  be  the  purpose  and  effect 
of  the  remarks  complained  of.  It  sometimes 
occurs  that  a  party  Is  compelled  by  the  exi- 
gencies of  the  case  to  call  an  unfriendly  wit- 
ness for  the  establishment  of  a  fact  or  farts 
that  he  cannot  otherwise  prove,  but  this  does 
not  necessarily  preclude  such  party  as  to  all 
the  witness  may  testify  to.  He  may  yet 
prove  Independent  facts,  although  the  proof 
thereof  may  contradict  In  some  measure  In- 
dependent statements  of  his  own  witness. 
Such  was  the  contention  of  the  st.ite  at  the 
trial,  as  counsel  Insisted,  and  the  contention 
Is  not  without  relevancy,  so  that  the  remark-s 
cannot  be  said  to  have  operated  Injuriously 
to  the  defendant. 

Other  remarks  of  the  counsel  In  his  arpi- 
ment  to  the  Jury  were  excepted  to,  viz.:  (1» 
"Do  you  think  that  the  deputy  sheriff  and  ev- 
erybody about  the  Jail  would  not  have  seen 
that  bump  as  big  as  a  goose  egg  upon  the 
head  of  the  defendant,  if  It  had  been  there?" 
(2)  "While  I  am  not  Inclined  to  applaud  Mr. 
Miller  for  running  the  kind  of  a  house  he  did. 
yet  he  had  a  right  to  defend  his  customers 
from  those  who  gambled  there  for  the  pur- 
pose of  cheating  or  defrauding  his  rcgul.Tr 
customers."  And:  (.1)  "Acconling  to  my  un- 
derstanding of  It.  Miller  took  Jllms  by  the 
collar  to  remove  him  from  the  room."  It  Is 
Insisted  that  there  was  no  evidence  produced 
at  the  trial  upon  which  to  base  the  statement 
by  way  of  ln(iuiry,  or  either  of  the  succeeding: 
assertions.  "The  Inquiry  was  touching  a  pliys- 
leal  fact  which  persons  other  than  those  call- 
ed to  prove  It  had  ample  facilities  for  observ- 
ing. The  fact  that  such  persons  were  not 
also  called  was  a  proper  subject  for  comment, 
and  the  allusion  Is  to  the  Inference  wlilc-h 
might  reasonably  have  been  drawn  from  the 
circumstance.  As  It  relates  to  the  second  re- 
mark, there  Is  some  testimony  In  the  recoitt 
tending  to  show  that  the  defendant  had  not 
demeaned  himself  with  suitable  or  proper  oir- 
cumspoctlon  or  fairness  at  the  gambling  Ta- 
ble. This  is  Indicated.  If  by  notiilug  else,  by 
the  dispute  which  took  place  between  hlni 
and  the  deceased  relative  to  what  one  <>f 
the  customers  of  the  place  had  said  about  nut 
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wanting' to  play  with  Minis,  and  which  led 
directly  to  the  physical  encounter.  The  lat- 
ter remark  was  evidently  Induced  by  the  tes- 
timony to  the  efCect  that  HUler  bad  taken 
two  other  men  by  the  collar  on  former  occa- 
sions and  ejected  them  from  the  saloon,  and 
that  It  was  inferable  therefrom  that  Miller 
was  proceeding  in  a  similar  manner  with  the 
accused  when  be  was  shot.  It  is  often  diffi- 
cult to  draw  the  eAict  line  of  demartcation  be- 
tween the  legitimate  deduction  from  a  fact 
^and  the  statement  of  fact  itself.  A  statement 
of  a  fact  not  proven,  or  of  counael's  individ- 
ual opinion,  should  never  be  made  or  advan- 
ced before  a  Jury^  but  all  reasonable  deduc- 
tion or  comment  upon  disputed  facts  is  legiti- 
mate argument,  and  unless  there  Is  absolute 
disregard  of  professional  propriety,  to  the 
prejudice  of  the  defendant,  there  will  not  be 
a  reversal  on  account  of  It.  The  argument. 
It  seems  to  us,  was  a  legitimate  comment  up- 
on the  facts  in  the  case. 

It  Is  Insisted  that  the  verdict  of  the  jury  was 
the  result  of  a  compromise  w'hich  was  influen- 
ced In  a  measure  by  the  action  of  the  trial 
conrt.  The  question  Is  raised  by  a  motion  for  a 
new  trial.  The  jury  was  instructed  and  re- 
tired at  6  o'clock  In  the  evening  of  October 
25th,  and  about  7  o'clock  of  the  following 
evening  went  Into  court  where,  according 
to  the  defendant's  sworn  statement,  William 
Scott  the  foreman,  stated  that  they  were 
unable  to  agree;  that  the  trial  of  the  cause 
was  very  expensive;  that  he  was  willing  to 
do  anything  In  his  power  to  arrive  at  a  ver- 
dict, but  that  he  believed  it  would  be  impos- 
sible for  them  to  do  so;  that  the  court  then 
stated  to  the  jury  that  If  none  of  them  were 
Sick  they  would  be  required  to  return  to  the 
jury  room  for  further  deliberation.  There- 
upon two  of  the  jurors  signified  their  desire 
to  be  excused  from  tailing  supper  at  the  ex- 
pense of  the  county,  one  of  them  saying  that 
he  had  been  boarded  at  the  expense  of  the 
county  long  enough.  The  defendant  further 
stated,  upon  information  and  belief,  that  nine 
of  the  jurors  were  ready  and  willing  at  any 
time  to  return  a  verdict  of  not  guilty;  that 
six  voted,  "Not  guilty,"  from  the  first  until 
the  compromise  was  reached  whereby  he  was 
convicted;  that  three  voted  "Guilty,"  and  re- 
fused to  agree  to  a  verdict  unless  the  de- 
fendant should  be  convicted  of  manslaughter; 
that  the  other  jurors  Insisted  that,  before 
they  would  consent  to  return  such  a  ver- 
dict, there  should  be  added  a  recommenda- 
tion of  extreme  mercy;  that  the  verdict  re- 
turned was  not  the  verdict  of  the  jury,  but 
that  it  was  compelled  thus  to  agree  to  save 
further  expense  to  the  county.  The  follow- 
ing was  subjoined  to  the  verdict:  "We  rec- 
ommend the  defendant  to  the  extreme  mercy 
of  the  court."  The  affidavit  of  the  defend- 
ant con.stitntes  the  only  evidence  produced 
respecting  the  secret  deliberations  of  the 
Jury.  Xone  of  the  Jurors  came  forward  to 
sustain  him  In  any  particular,  and  it  does  not 
show  from  what  source  he  derived  his  in- 
formation.   If  such  a  showing,  without  other 


{woof,^  were  to  pravhil,"  ba  bonstitntlng  just 
cause  for  setting  aside  the  verdict  of  a  jury; 
every  person  convicted  of  crime  could  easily 
prevent  the  entering  of  a  judgment  upon 
anch  conviction.  There  Is  nothing  In  the 
court's  manner  or  treatment  of  the  jury  in 
Beading  it  out  the  second  time  which  would 
indicate  a  desire  to  Influence  It  to'  agree 
merely  because  the  trial  had  proven'  expen- 
sive. 'What  the  two  jurors  may  have  mid 
tonching  the  cost  of  the  trial  does  not  appear 
to  have  Influenced  the  conrt,  nor  should  it  be 
considered  as  Influencing  the  deliberatlcms  of 
the  jury,  and  the  form  of  the  verdict  Is  not 
of  snch  a- nature  aa  to  lead  to  the  conclusion 
that  it  'waa  the  result  of  a  compromise.  So 
that  the  showing  Is  not  sufficient  In  this 
particular  tipon  which  to  grant  a  new  trial. 
It  is  also  Insisted  that  the  court  below  eired 
In  refusing  to  grant  a  new  trial  because  of 
newly-discovered  evidence  material  to  the  de- 
fense, as  shown  by  the  affidavits  of  the  de- 
fendant and'  one  William  Lee.  Lee  avers 
that  it  called  as  a  witness,  he  would  testify 
that  he  was  in  thbre  about  a  week  prior  to 
the  homicide,  but  that  he  had  been  barred  by 
Miller  from  gambling  in  his  saloon,  and  that 
he  asked  MlUer'  If  he  Intended  to  allow  Mlms 
to  continue  to  gamble  therein;  that  he  said 
he  did  not  and  that  he  would  kill  the  son  of 

a If  he  did  not  reinaln  away  from  there; 

that  on  the  night  of  the  23d  of  August,  a 
short  time  before  the  altercation,  he  went  to 
the  saloon,  and,  after  be  bad  passed  a  screen 
at  the  back  entrance,  he  saw  Miller  stand- 
ing at  the  slot  machine;  that  Miller  called 
him  over  and  said,  "You  Just  watch  the  old 

man  Miller  lick  that  son  of  a  if  he 

steps  In  this  ho-use  to-night,"  or  words  to 
that  effect;  that  he  had  never  disclosed  these 
threats  to  Mlms  or  his  attorney  prior  to  'the 
trial.  Mlms'  affidavit  shows  that  he  made 
especial  effort  to  ascertain  whether  any 
threats  had  been  made  against  him  by  Mil- 
ler, but  without  avail,  until  after  the  trial. 
The  state  produced  afflda'Vlts  of  the  sheriff 
and  his  deputies  showing  that  Lee  went  to 
the  Jail  two  or  three  days  after  the  arrest 
of  the  defendant  and  was  permitted  to  talk 
with  him  tor  the  Space  of  half  an  hour  or 
more:  that  subsequently  he  continued  to 
call,  and  was  permitted  to  cohverse  with  the 
defendant  four,  five,  or  six  times,  all  of  which 
wmversatlons  were  without  the  hearing  of 
the  affiants.  In  rebuttal,  Mlms  deposed  that 
he  was  suspicious  of  Lee,  and,  under  the  ad- 
vice of  his  counsel,  would  not  talk  freely  with 
him.  There  Is  much  In  the  circumstance  of 
the  frequent  visits  of  Lee  with  Mlms,  the' 
first  coming  shortly  after  the  altercation  and 
being  somewhat  prolonged,  to  cast  a  shade 
of  suspicion  upon  the  truthfulness  of  the 
statement  that  the  accused  was  not  aware 
of  the  alleged  newly-discovered  testimony  un- 
til after  the  trial.  The  opportunity  for  in- 
quirj-  tipon  the  part  of  5Ilms  and  for  dis- 
closure on  the  part  of  Lee  was  certainly  am- 
ple, and  it  may  rea8onal)l.v  be  inferred  that 
their  relations  were  friendly  and  confidential, 
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nither  than  ttralned  and  lewrred;  but,  bow- 
ever  that  may  be,  the  evidence  proposed  to 
be  adduced  la  not  ot  such  nature  that  we  oaa 
Bay  the  court  below  baa  abuaed  Its  discre- 
tion by  denying  the  motioa  The  alleged 
threats  bad  never  been  communicated  to  the 
defendant,  and.  If  tbey  had  been,  they  could 
have  no  other  tendency  than  to  show  the 
state  of  the  defendant's  mind,  and  to  relieve 
him  from  blame  in  case  he  might  Infer  there- 
from, and  from  the  previous  character  of  the 
deceased,  his  demeanor  towards  him,  and 
his  acts  upon  the  occasion  of  the  shooting, 
that  be  was  in  Imminent  danger  of  great 
bodily  harm.  There  was  evidence  touching 
the  altercation  tending  to  show  that  follow- 
ing a  heated  discussion  the  deceased  struck 
the  accused  violently  with  bis  left  hand  on 
the  side  of  the  head  or  neck  and  knocked  him 
back  against  a  screen  standing  near  the 
front  door  of  the  saloon,  and  continued  the 
assault,  forcing  blm  back  into  the  comer  and 
kicking  him,  whereupon  the  accused  used 
his  pistol  in  his  defense.  Now,  it  this  testi- 
mony was  not  sufficient  to  Induce  tlie  jury 
to  believe  the  defendant  shot  the  deceased 
under  the  conviction  that  he  was  about  to 
take  his  life  or  do  him  great  bodily  Injury, 
it  is  not  probable  that  the  additional  testi- 
mony touching  the  previous  uncommunlcated 
threats  to  Injure  or  kill  the  accused  would 
be  effective  to  change  Its  verdict.  "It  must 
appear  to  the  satisfaction  of  the  court,"  says 
Mr.  Underbill,  "that,  if  a  new  trial  is  granted. 
It  is  reasonably  probable  that  on  the  Introduc- 
tion of  the  new  evidence  the  accused  will  be 
acquitted.  •  •  •  Mere  relevancy  alone  is 
not  sufficient  to  admit  the  evidence,  if  it  Is 
Incredible,  cumulative,  unconvincing,  or  oth- 
erwise unsatisfactory."  Underh.  Cr.  Ev.  {  520. 
This  is  unlike  the  case  of  Price  v.  State  (Tex. 
Cr.  App.)  4.3  S.  W.  96.  There  the  difficulty 
between  the  deceased  and  the  accused  oc- 
curred when  no  eyewitness  was  present,  and 
the  vital  question  was,  who  began  the  dif- 
ficulty, or  who  was  the  aggressor?  It  was  ex- 
ceedingly Important,  therefore,  to  ascertain 
the  feeling  or  III  will  of  the  deceased  towards 
the  accused,  so  as  to  determine  the  probabili- 
ties respecting  the  matter,  and  whether  the 
accused.  In  taking  life,  acted  as  a  reasonable 
man  would  have  done  under  like  conditions. 
We  are  of  the  opinion  that  the  court  below 
exercised  a  reasonable  discretion  In  deny- 
ing a  motion  for  retrial.  These  considera- 
tions affirm  the  judgment  of  the  court  below, 
and  it  Is  so  ordered. 


(36  Or.  222)  , 

CTATE  V.  O'DOXXKTTa 

(Supreme  Court  of  Oregon.    July  30,  tgoO.) 

tARCENY— SIMILAR     CRIME— RVIDBNCE—PRU- 
UDICIAL.  ERROR. 

Where,  in  a  prosecution  for  larceny  of  a 
calf,  the  evidence  showed  that  one  jointly  in- 
dicted with  defendant  had  purchased  from  de- 
fendant the  calf  in  question,  together  with  two 
others,  and  afterwaids  sold  all  three,  it  was  er- 
ror to  admit  the  testimony  ot  a  state's  wit- 


ness that  one  of  the  ether  calves  had  been  stol- 
en from  him;  it  not  appearing  that  the  larceny 
of  the  second  calf  occurred  in  connection  with 
the  crime  charged,  or  was  committed  at  the 
same  time  or  in  the  same  locality. 

Appeal  from  circuit  court,  Umatilla  conntf; 
8.  A.  Lowell,  Judge. 

Thomas  O'Donuell  was  convicted  ot  lar- 
ceny, and  he  appeals.    Reversed. 

T.  O.  Halley  and  John  J.  Balleray,  for  ap- 
pellant D.  B.  N.  Blackbom.  Atty.  Gen.,  for 
the  State. 

MOORE,  J.  The  defendant  Thomas  O'Don- 
nell  was  Jointly  Indicted  with  .Tames  Roach 
for  the  alleged  larceny  of  a  cow  and  a  calf, 
the  property  of  one  Allen  Rhodes,  of  the  value 
of  f30  and  $12,  respectively,  committed  in 
Umatilla  county,  Or.,  October  25,  18Q6;  and. 
having  been  separately  tried,  he  was  found 
guilty  thereof,  and  from  the  Judgment  which 
followed  be  appeals. 

The  testimony  Introduced  at  the  trial  tend- 
ed to  show  that  Rhodes  owned  a  black  muley 
cow  and  her  black  muley  bull  calf,  which 
were  missed  about  October  20, 1898,  and  three 
or  four  weeks  thereafter  the  cow  was  found 
about  15  miles  from  his  place,  in  the  defend- 
ant Roach's  Inclosed  stubble  field,  and  the 
cairs  hide  near  Pendleton,  at  the  slaughter 
house  of  Swartz  &  Grcullcb.  to  whom  Roach 
sold  the  calf,  with  three  others,  which  be 
purchased,  with  said  cow  and  other  cattle, 
from  the  defendant  O'Donnell.  The  state 
called  one  A  D.  Rhonlmus,  who,  over  the 
defendant's  objection  and  exception,  was  per- 
mitted to  testify  that,  having  visited  said 
slaughter  house,  he  found  a  red  hide,  which 
he  recognized  as  having  been  taken  from  a 
calf  which  he  had  missed,  and  which  was  in- 
cluded In  the  sale  so  made  by  Rhodes  to 
Swartz  &  Greullcb,  and  that  he  had  never 
sold  the  calf,  or  authorized  any  one  to  take, 
kill,  or  fiay  It 

It  Is  contended  that  the  defendant  having 
been  charged  with  the  larceny  of  a  cow  and  a 
calf,  the  property  of  Rhodes,  the  court  erred 
in  admitting  testimony  tending  to  show  the 
commission  of  an  Independent  crime.  "The 
general  rule,"  says  Mr.  Justice  Bean  in  State 
V.  Baker,  23  Or.  441,  32  Pac.  IGl,  "Is  unques- 
tioned that  evidence  of  a  distinct  crime  im- 
connected  with  that  laid  in  the  Indictment 
cannot  be  given  In  evidence  against  the  pris- 
oner. Such  evidence  tends  to  mislead  the 
Jury,  crcntes  a  prejudice  against  the  prisoner, 
and  requires  him  to  answer  a  charge  for  the 
defense  of  which  be  is  not  supposed  to  have 
made  preparation."  The  rule  is  well  settled 
that  evidence  of  the  prisoner's  participation 
In  the  commission  of  crimes  wholly  uncon- 
nected with  that  for  which  he  is  put  upon 
trial  Is  Inadmissible.  Greenl.  Ev.  {  52;  Dunn 
V.  State,  35  Am.  Dec.  54;  Rosenwelg  v.  Peo- 
ple. 03  Barb.  034;  Bonsall  v.  State.  35  Ind. 
4G0;  Coleman  v.  People,  53  N.  Y.  81:  People 
V.  Ulbbs.  93  K.  T.  470;  Barton  v.  State.  IS 
Ohio,  221.  The  rule  that  evidence  of  Crimea 
other  than  that  charged  in  the  Indictment  is 
Inadmissible  la  subject  to  a  tew  exceptions. 
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gpeaking  of  which,  Mr.  TTnderhiU,  in  hto  val- 
uable work  on  Criminal  Evidence  (section  87), 
says:  "These  exceptions  are  carefully  limited 
and  guarded  by  the  courts,  and  their  number 
should  not  be  increased."  The  author  gives 
Ave  exceptions  to  such  rule,  which  may  be 
summarized  as  follows:  (1)  If  several  simi- 
lar criminal  acts  are  so  connected  by  the  pris- 
oner, with  respect  to  time  and  locality,  that 
they  form  an  Inseparable  transaction,  and  a 
complete  account  of  the  offense  charged  in 
the  Indictment  cannot  be  given  without  de- 
tailing the  particulars  of  such  other  acts,  e-vl- 
dence  of  any  or  all  of  the  component  parts 
thereof  is  admissible  to  prove  the  whole  gen- 
eral plan.  State  v.  Roberts,  15  Or.  187,  13 
Pac.  896;  Phillips  v.  People.  57  Barb.  353; 
HIckam  v.  People,  137  Ul.  75.  27  N.  E.  88; 
Turner  v.  State,  102  Ind.  425,  1  N.  E.  809; 
Com.  V.  Robinson.  14»  Mass.  671,  16  N.  E. 
452;  People  v.  Foley,  64  Mich.  148,  .31  N.  W. 
94;  State  v.  Williamson.  106  Mo.  162,  17  S. 
W.  172;  State  v.  Perry,  136  Mo.  126,  37  S.  W. 
804;  Brown  v.  Com.,  76  Pa.  St  319.  Mr. 
.Tustice  Agnew,  in  Shaffner  v.  Com.,  13  Am. 
Kep.  640,  in  commenting  upon  this  exception, 
says:  "To  make  one  criminal  act  evidence 
of  another,  a  connection  between  them  must 
have  existed  in  the  mind  of  the  actor,  link- 
ing them  together  for  some  purpose  he  in- 
tended to  accomplish."  (2)  When  the  com- 
mission of  the  act  charged  in  the  indictment 
is  practically  admitted  by  the  prisoner,  who 
seeks  to  avoid  criminal  responsibility  there- 
for by  relying  upon  the  lack  of  intent  or  want 
of  {TQilty  knowledge,  evidence  of  the  commis- 
j«lon  by  him  of  similar  independent  offenses 
before  or  after  that  upon  which  he  is  being 
tried,  and  having  no  apparent  connection 
therewith,  is  admissible  to  prove  such  intent 
or  knowledge,  which  has  become  the  material 
issue  for  trial.  Yarborough  v.  State,  41  Ala. 
405;  People  v.  Sanders,  114  Cal.  216,  46  Pac. 
153;  Langford  v.  State,  33  Fla.  233,  14  South. 
815;  Stafford  v.  State,  55  6a.  501;  Anson  v. 
People,  148  111.  494,  35  N.  E.  145;  Com.  v. 
Bradford,  126  Mass.  42;  People  v.  Henssler, 
48  Mich.  40,  11  N.  W.  804;  Lindsey  v.  State, 
38  Ohio  St.  507;  Goersen  v.  Com..  99  Pa.  St. 
388;  State  v.  Habib,  18  R.  I.  558,  30  Atl.  462; 
Zoldoske  V.  State,  82  Wis.  680,  52  N.  W.  778. 
Mr.  Justice  Rapallo,  in  People  v.  Corbin,  15 
Am.  Rep.  427,  speaking  of  this  exception, 
says,  "The  eases  in  which  offenses  other 
than  those  charged  in  the  indictment  may  be 
proved,  for  the  purpose  of  showing  guilty 
knowledge  or  intent,  are  very  few."  (3)  If 
the  facts  and  circumstances  tend  to  show 
that  the  prisoner  committed  an  Independent 
dissimilar  crime,  to  enable  him  to  perpetrate 
or  to  conceal  an  offense,  such  evidence  Is  ad- 
missible against  him  upon  an  indictment 
<.'harglug  the  auxiliary  crime,  when  the  in- 
tent to  perpetrate  or  conceal  suc-h  offense 
furnished  the  motive  for  committing  the 
crime  for  which  he  is  put  upon  trial.  State 
V.  Watkins,  9  Conn.  "47;  Painter  v.  People, 
147  111.  444,  33  N.  E.  04;  People  v.  Harris,  136 
X.  Y.  423,  33  N.  E.  65;  Templeton  T.  People, 


27  Bilch.  501;  Plerwm  v.  Pe(q>le,  79  N.  Y. 
434;  Com.  v.  Ferrigan,  44  Pa.  St  386;  Peo- 
ple V.  Stout  4  Parker,  Cr.  R.  71;  Grass  v. 
State,  31  Tex.  Cr.  R.  312,  20  8.  W.  579; 
Moore  V.  U.  8.,  150  U.  S.  57,  14  Sup.  Ot  26, 
37  Lr.  Ed.  996.  (4)  When  a  crime  has  been 
committed  by  the  use  of  a  novel  means  or  in 
a  particular  manner,  evidence  of  the  defend- 
ant's commission  of  similar  offenses  by  the 
use  of  such  means  or  in  such  manner  is  ad- 
missible against  him,  as  tending  to  prove  the 
identity  of  persons  from  the  similarity  of 
such  means,  or  the  peculiarity  of  the  manner 
adopted  by  him.  Frazier  v.  State,  135  Ind. 
38.  34  N.  E.  817;  Com.  v.  Choate,  105  Mass. 
451;  Brown  v.  State,  26  Ohio  St  17&  (6) 
When  a  prisoner  is  charged  with  any  form  of 
illicit  sexual  intercourse,  evidence  of  the 
commission  of  similar  crimes  by  the  same 
parties  is  admissible  to  prove  an  inclination 
to  commit  the  act  for  which  the  accused  is 
put  upon  bis  trial.  BIsb.  St  Crimes,  |  670; 
State  V.  Scott,  28  Or.  331,  42  Pac.  1;  McLeod 
V.  State,  35  Ala.  395;  People  v.  Patterson, 
102  Cal.  239,  36  Pac.  436;  Lefforge  v.  State, 
129  Ind.  .551,  29  N.  B.  34;  State  v.  Williams, 
76  Me.  480:  Com.  v.  Nichols,  114  Mass.  285; 
People  V.  Skutt,  96  Mich.  449,  56  N.  W.  11; 
State  V.  Marvin,  35  N.  H.  22;  State  v.  PiM»in, 
88  N.  C.  646;  Com.  v.  Bell,  166  Pa.  St  406, 
31  Atl.  123.  An  examination  of  these  devia- 
tions from  the  general  rule  will  show  that  the 
testimony  objected  to  herein,  if  allowable, 
falls  within  the  first  exception  hereinbefore 
noted.  That  the  taking  of  the  two  calves,  if 
it  be  assumed  that  the  same  person  was 
guilty  thereof,  constituted  similar  criminal 
acts,  must  be  admitted,  but  the  testimony 
fails  to  show  that  they  were  taken  at  or  near 
the  same  time,  or  from  the  same  locality;  for 
Rhonimus  testified  that  he  bad  not  seen  the 
calf  which  he  lost  for  about  four  weeks  prior 
to  the  time  he  missed  it,  and  that  the  dis- 
tance from  Rhodes'  place  to  that  from  which 
hto  calf  was  taken  is  about  six  or  seven  miles. 
In  Hall  V.  People.  6  Parker,  Cr.  R.  671,  the 
accused  was  tried  upon  an  indictment  char- 
ging him  with  burglarioiusiy  entering  in  the 
nighttime  the  bam  of  one  John  Gaston,  and 
feloniously  taking  therefrom  a  set  of  harness, 
a  lap  robe,  net  blanket,  whip,  and  umbrella, 
which  property,  the  evidence  showed,  was 
found  in  his  possession.  The  prosecution 
was  permitted  to  prove,  over  objection  and 
exception,  that  other  property  stolen  from  one 
Peter  P.  Shoonmaker  two  or  three  weeks 
prior  to  the  burglary  was  found  in  the  pris- 
oner's possession,  and  it  was  held  that  the 
court  erred  in  admitting  such  testimony.  In 
Oilbraith  v.  State.  41  Tex.  567,  the  plaintiff 
in  error  was  tried  upon  an  indictment  char- 
ging him  with  the  larceny  of  a  blue  dun  bull, 
the  property  of  one  W.  J.  Myers;  and  at  the 
trial  a  butcher  testified  that  he  purchased 
from  the  prisoner  the  hide  taken  from  said 
animal,  and  also,  over  the  objection  and  ex- 
ception of  the  accused,  stated  that  at  th» 
same  time  he  purchased  from  the  latter  the 
hide  of  a  red  steer  which  was  identified  as  the 
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proficitr  «f  MM  'Mk  BoH^  um  it  mm  held 
tltat  the  ooart  erred  In  admitting  the  testf- 
mony  to  objected  to.  In  Ivey  v.  State,  48 
Tex.  42S,  It  was  beld  that  on  a  trial  for  the 
theft  of  cattle  the  state  cannot  prove  the  po«- 
■eealon  by  the  accused  of  stolen  cattle  othec 
than  those  described  In  the  indictment,  un- 
leaa  it  be  shown  that  they  -were  taken  at  the 
same  time  and  by  the  same  persons.  In 
Botch  T.  SUte  (Tex.  App.)  11  S.  W.  832,  the 
priaoner  harlng  heen  indicted  for  the  larceny 
of  cattle.  It  was  held  that  the  court  erred  In 
admitting  evidence  of  the  defendant's  theft 
of  a  yearling  which  was  not  shown  to  have 
been  committed  at  the  same  time  and  place 
as  that  charged  In  the  Indictment  To  the 
same  effect,  see  Welhousen  ▼.  State,  30  Tex. 
App.  623,  18  S.  W.  800;  Schwen  v.  BUte,  87 
Tex.  Or.  R.  868,  as  8.  W.  172. 

In  the  case  at  bar,  the  testimony  not  hav- 
ing disclosed  that  Rhonlmus'  calf  was  taken 
at  the  same  time  or  from  the  same  locality 
as  the  calf  described  In  the  Indictment  and  it 
having  been  possible  to  give  a  complete  ac- 
count of  the  latter  crime  without  referring  to 
other  calves  that  may  have  been  stolen,  the 
coort  erred  in  admitting  the  testimony  so  ol^ 
Jected  to.  Other  alleged  errors  are  assigned, 
but  believing  that  they  are  not  likely  to  be 
repeated  at  a  second  trial,  they  will  not  be 
farther  noticed.  The  Judgment  la  reversed, 
and  a  new  trial  ordered. 


(U  Or.  m) 

8TATBI V.  TCCKER  et  at 

(Supreme  Court  of  Oregon.    July  16,  1900.) 

CONSTITUTIONAL  LAW— DUB  PROCESS  OP  LAW 
—INDICTMENT  —  INFORMATION  —  GRAND  JU- 
RIES—BURGLARY  —  EVIDENCE  —  ACqUlTTAli 
— DI RECTION  —  JOINT  C  REAKINO  —  INSTRUC- 
TIONS-CRI.MINAL  LAW. 

1.  Since  indictment  by  a  grand  Jary  is  not 
necessary  to  ao  accusation  of  crime  or  due  con- 
viction thereof,  withiu  Const.  U.  S.  Amend.  14, 
declaring  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law,  m  conviction  of  a  crime,  charged  by  an 
Information  filed  by  the  district  attorney,  as  an- 
thorised  and  required  by  Act  Feb.  17,  1890, 
was  not  in  violation  of  such  amendment. 

2.  Under  Coast  art.  7,  f  18,  regulating  the 
selection  and  impaneling  of  grand  juries,  and 
presentments,  authorizing  the  legislature  to 
modify  or  change  them.  Act  Feb.  17,  1880,  em- 

Siwering  and  requiring  district  attorneys  to 
e  informations  charging  crimes,  and  reserving 
to  circuit  courts  the  right  to  convene  grand 
Juries  when  deemed  advisable,  is  not  in  contra- 
vention thereof,  but  was  a  proper  exercise  of 
the  legislature's  power. 

3.  Defendant  lived  about  two  miles  from  the 
granary  from  which  two  sacks  of  alfalfa  seed 
were  taken.  The  locks  on  the  granary  door 
bad  been  broken  with  a  punch  secured  from  a 
shed,  to  and  from  which  Ixiot  tracks  were 
traced,  similar  to  tracks  found  between  the 
granary  and  a  barnyard  gate  from  which 
tracks  of  two  horses  were  traced  through  a  field 
to  a  road  and  to  a  gate  near  where  defendant 
lived.  In  the  coarse  of  the  horses'  tracks  a 
letter  was  found,  addressed  to  defendant,  and 
similar  boot  tracks  were  found  at  the  outlet 
from  the  field  to  the  road.  A  witness  testified 
that  shortly  thereafter  defendant  and  another 
tried  to  sell  him  alfalfa  seed,  while  another  wit- 
■eas  testified  that  three  days  after  the  taking. 


defendant  and  sack  Afher  Sold  kte  tw  SMka  «< 

alfalfa  seed  of  the  same  character,  aa  that  tak- 
en, the  sacks  being  identified  as  those  taken. 
Beld,  that  it  was  not  error  to  refuse  an  instniis 
tion  to  acquit,  since  the  testimony  was  anffi- 
dent  to  justify  an  inference  of  guilt 

4.  Where,  in  a  prosecution  tor  a  barglary 
committed  jointly  with  another,  there  was  evi- 
dence that  the  lock  on  the  door  had  been  bro- 
ken with  a  punch,  that  tracks  of  two  horses  led 
to  the  premises,  and  that  shortly  afterwards 
defendant  was  associating  with  another,  and 
jointly  engaged  with  him  in  disposing  of  the 
property  stolen,  it  was  not  error  to  instruct 
that  defendants,  jointly  charged  with  burglary, 
were  guilty,  if,  while  acting  together  in  the 
commission  of  the  crime,  either  one  of  them  no- 
tually  broke  and  entered  the  building. 

5.  It  Is  not  error,  in  a  criminal  prosecution, 
to  refuse  an  instruction  given  in  effect  in  the 
general  charge. 

Appeal  from  drcnlt  court  Union  eoanty; 
Robert  Eakin,  Judge. 

Harry  Tucker  was  convicted  of  barglary, 
and  he  appeals.    Affirmed. 

T.  H.  Crawford  and  J.  M.  Carroll,  for  ap- 
pellant D.  R.  N.  Blackburn,  Atty.  Gen, 
Saml.  White,  Dlst  Atty.,  and  John  Mc(3oart 
for  the  State. 


WOLVKRTON,  J.    The  defendant  Hanr 

Tucker  was  accused,  by  an  Information  flied 
by  the  district  attorney,  of  the  crime  of  "bur- 
glary, not  In  a  dwelling  house,"  Jointly  wltb 
one  Wilbur  Fruit  and,  upon  conviction  there^ 
of.  Judgment  waa  entered  against  blm,  from 
which  he  appeals.  He  complains  that  he  waa 
nnlawfully  aocosed,  and  therefore  not  duly 
convicted.  This  Is  baaed  upon  the  contentiOD 
that  the  act  of  the  legislative  assemldy  of 
February  17,  1800  (Bess.  Laws  1880,  p.  00^ 
Is  In  violation  ot  section  18,  art  7,  of  the 
state  constitution,  which  Involves,  also,  the 
Inquiry  whether  he  has  not  been  deprived  of 
the  privileges  and  Immunities  vouchsafed  to 
every  citizen  of  the  land  by  the  fourteenth 
amendment  to  the  federal  constitution,  where- 
by It  Is  declared  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  Inquiry  has  re- 
ceived consideration  at  the  hands  of  the  su- 
preme court  of  the  United  States,  and  has 
been  decided  adversely  to  the  detendanf  s  po- 
sition. The  question  came  up  In  the  case  of 
Burtado  t.  People,  110  U.  S.  616,  4  Sup.  Ct 
Ul.  28  L.  Ed.  2d2,  which  Involved  the  valid- 
ity of  a  statute  of  California  wherein  it  waa 
made  the  duty  of  the  district  attorney,  when- 
ever a  defendant  waa  examined  and  commit- 
ted as  provided  by  the  Criminal  Code  of  that 
atate,  to  file  within  30  daya  thereafter  In  the 
superior  court  of  the  county  an  Information 
charging  tbe  defendant  with  such  offense; 
and  It  waa  distinctly  announced,  aa  a  prlnclplo 
under  the  constitution,  that  the  phrase  "doo 
process  of  law,"  aa  used  In  the  amendment 
"refers  to  that  law  of  the  land  In  each  state 
which  derives  Its  authority  from  the  inherent 
and  reserved  powers,  of  the  state,  exerted 
within  the  limits  of  those  fundamental  prla- 
ciplea  of  liberty  and  Justice  which  Ue  at  the, 
base  of  all  our  dvU  and  political  insUtuttonm 
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and  the  greatest  security  for  wblch  resides  in 
the  right  of  the  peopie  to  malie  their  own  laws 
and  aiter  them  at  their  pieasure."  And  fur- 
ther: "That  any  legai  proceeding  enforced 
by  puhliu  authority,  whether  sanctioned  by 
age  and  custom,  or  newly  devised  in  the  dis- 
cretion of  the  legislative  power.  In  further- 
ance of  the  general  public  good,  which  re- 
gards and  preserves  these  principles  of  liberty 
and  Justice,  must  be  held  to  be  due  process 
of  law."  From  these  premises  it  was  con- 
cluded that  although  the  grand  Jury  was  a 
tribunal  known  to  and  sanctioned  by  the 
common  law,  whose  duty  it  was  to  make  pre- 
sentment of  crime  to  the  court,  yet  the  pres- 
ervation of  the  system  was  not  essential  to 
the  perpetuation  of  those  underlying  princi- 
ples of  our  civil  and  political  Institutions; 
ttiat  it  constituted  a  preliminary  proceeding, 
formal  in  character  only,  which  could  result 
in  no  final  Judgment,  except  as  a  consequence 
of  a  regular  Judicial  trial;  and  that,  as  the 
defendant  was  yet  entitled  to  all  the  rights 
and  privileges  of  a  regular  trial  subsequently 
to  be  had,  the  guaranty  of  the  constitution 
had  been  amply  conserved.  This  case  has 
been  subsequently  cited  by  the  same  tribunal 
as  authoritative,  and  has  never,  as  we  are 
aware,  been  departed  from.  See  In  re  Kemm- 
ler,  13C  U.  S.  430,  10  Sup.  Ct  930,  34  L.  Ed. 
519;  Hallinger  v.  Davis,  146  U.  S.  314, 13  Sup. 
Ct  105,  36  L.  Ed.  986;  McNulty  y.  California, 
149  U.  S.  645,  13  Sup.  Ct.  959,  37  L.  Ed.  882. 
The  significant  trend  of  Judicial  utterance  of 
the  state  courts  is  to  the  same  purpose.  Per- 
haps the  leading  case  is  Rowan  t.  State,  30 
Wis.  129.  The  facta  upon  which  it  is  found- 
ed illustrate  very  clearly  the  situation  attend- 
ing the  present  controversy.  Originally  it 
was  declared  by  section  8,  art  1,  of  the  con- 
stitution of  Wisconsin,  that  "no  person  shall 
be  held  to  answer  for  a  criminal  ofTense,  un- 
less on  the  presentment  or  indictment  of  a 
grand  Jury."  In  1870  the  clause  was  amend- 
ed so  as  to  read,  "No  person  shall  be  held  to 
answer  for  a  criminal  offense  without  due 
process  of  law."  The  contention  was  that 
the  amendment  did  not  change  the  effect  of 
the  original  clause,  and  that  by  the  words 
"due  process  of  law"  there  was  still  reserved 
the  right  to  require  an  accusation  by  a  law- 
fully constituted  grand  Jury  before  the  offend- 
er could  be  put  upon  his  trial.  Mr.  Justice 
Cole,  who  announced  the  opinion  of  the  court, 
considered  the  question  in  connection  with  the 
fourteenth  amendment  of  the  federal  constitu- 
tion, and  his  cogent  reasoning,  although  ad- 
dressed more  particularly  to  the  bearing  of 
the  amendment  was  intended  to  apply  as 
well  to  the  later  declaration  in  the  state  con- 
stitution. He  says:  "The  historical  origin  of 
the  fourteenth  amendment  to  the  constitution 
of  the  United  States  Is  familiar  to  all  persons 
In  this  country.  Prior  to  its  adoption  there 
was  a  class  of  persons  In  the  states,  which  on 
account  of  the  state  of  public  sentiment,  were 
particularly  exposed  to  oppressive  and  un- 
friendly local  legislation.  They  were  liable  to 
be  despoiled  of  their  property,  or  to  be  de- 


prived of  their  rigbts,  privUeges,  and  immuni- 
ties. In  an  arbitrary  manner,  and  without  'due 
process  of  law.'  And  the  object  of  thlB 
amendment  was  to  protect  this  class  espe- 
cially from  any  arbitrai-y  erercise  of  the  pow- 
ers of  the  state  governments,  and  to  secure 
for  it  equal  and  impartial  Justice  In  the  ad- 
ministration of  the  law,  civil  and  criminal. 
But  its  design  was  not  to  confine  the  states  to 
a  particular  mode  of  procedure  in  Judicial 
proceedings  and  prohibit  them  from  prosecut- 
ing for  felonies  by  information,  instead  of  by 
indictment  if  they  chose  to  abolish  the  grand- 
Jury  system.  And  the  words  'due  process  of 
law,'  in  this  amendment,  do  not  mean  and 
have  not  the  effect  to  limit  the  powers  of  the 
state  governments  to  prosecution  for  crimes 
by  Indictments,  but  these  words  do  mean  law 
in  its  regular  course  of  administration  ac- 
cording to  the  prescribed  forms  and  in  ac- 
cordance with  the  general  rules  for  the  pro- 
tection of  individual  rights.  Administration 
and  remedial  proceedings  must  change  from 
time  to  time  with  the  advancement  of  legal 
science  and  the  progress  of  society,  and,  if  the 
people  of  the  state  find  it  wise  and  expedient 
to  abolish  the  grand  Jury  and  prosecute  all 
crimes  by  information,  there  is  nothing  in  our 
state  constitution  as  it  now  stands,  and  noth- 
ing in  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  which  prevents 
them  from  doing  so."  So  it  was  concluded 
that  "due  process  of  law"  did  not  require  the 
preservation  and  perpetuation  of  the  grand- 
Jury  system,  and  that  its  abolishment  was  not 
an  Infraction  of  the  sacred  and  inestimable 
rights,  privileges,  and  immunities  to  which 
every  citizen  of  the  state  or  of  the  United 
States  Is  entitled  as  of  right  See,  also.  In  re 
Dolph  (Colo.)  28  Pac.  470;  In  re  Wright  (Wyo.) 
27  Pac.  565,  13  L.  R.  A.  748;  In  re  Boulter 
rWyo.)  40  Pac.  520;  BoUn  v.  State  (Neb.)  71 
N.  W.  444;  State  v.  Sureties  of  Krohne 
(Wyo.)  34  Pac.  3;  State  v.  Bamett,  3  Kan. 
250;  State  v.  Boswell,  104  Ind.  541,  4  N.  B. 
675.  The  history  and  development  of  the 
grand-Jury  system  will  demonstrate  that  Us 
functions  have  not  been  uniform;  that  while 
it  is  a  body  of  very  ancient  origin,  and  has 
become  Inwrought  as  one  of  the  permanent 
Institutions  of  the  common  law,  its  offices 
were  not  always  the  same.  At  first  it  was  a 
body  which  not  only  accused,  but  tried, 
public  offenders.  At  a  later  period  it  became 
an  informing  and  accusing  tribunal  only, 
without  whose  previous  action  no  person  char- 
ged with  a  felony  could,  except  In  special 
instances,  be  put  upon  trial.  At  times  it 
stood  in  the  country  of  its  birth  as  a  bar- 
rier against  prosecution  in  the  name  of  the 
sovereign,  but  at  length  it  came  to  be  regard- 
ed as  an  Institution  by  which  the  subject  was 
rendered  sacred  against  oppression  from  un- 
founded prosecutions  of  the  crown.  "The 
institution,"  says  Mr.  Justice  Field,  "was 
adopted  in  this  country,  and  is  continued, 
from  considerations  similar  to  those  which 
give  to  It  its  chief  value  in  England,  and 
Is  designed  as  a  means  not  only  of  bringing 
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to  trial  persona  accused  of  public  offenses 
upon  just  grounds,  but  also  as  a  means  of 
protecting  the  citizen  against  unfounded  ac- 
cusation, whether  it  comes  from  government, 
or  be  prompted  by  partisan  passion  or  private 
enmity."  (irand  Jury,  Mr.  Justice  Field's 
Charge,  2  Sawy.  667,  Fed.  Cas.  No.  18,255. 
The  insertion  of  the  clause  in  the  federal  con- 
stitution expressly  providing  for  a  continua- 
tion of  the  grand-Jury  system  in  national  ju- 
risprudence is  ascribed  to  such  reasoning  as 
this.  The  learned  justice  was  still  upon  the 
bench,  however,  when  Hurtado  v.  People,  su- 
pra, was  decided,  and  gave  his  unqualified  as- 
sent to  the  doctrine  thereof.  It  is  evident, 
therefore,  that,  while  the  great  jurist  com- 
mended the  wisdom  of  the  system  as  adopted 
in  the  national  constitution,  he  did  not  deem 
Its  i)erpetuation  essential  to  the  regular  and 
orderly  administration  of  justice  in  obedience 
to  the  l)ehests  and  requirements  of  the  "law 
of  the  land"  or  "due  process  of  law."  The 
grand  Jury  continues  to  be  an  accusing  body, 
but  the  number  of  which  It  may  be  composed 
varies  in  the  several  states.  Its  sittings  and 
deliberations  are  in  secret  and  usually  ex 
parte;  hence  lacking  even  the  primary  essen- 
tials of  due  process  of  law,— the  right  of  no- 
tice or  a  day  in  court  But  this  right  Is  re- 
served to  the  accused  upon  his  final  trial  by  a 
Jury  of  his  peers. 

The  greater  stress,  however,  is  laid  upon 
the  question  primarily  stated,— whether  the 
legislature  of  the  state  is  empowered,  under 
the  state  constitution,  to  modify  the  grand- 
jury  system,  without  abolishing  It  In  toto. 
Section  18,  art  7,  by  which  the  matter  Is 
regulated,  reads  as  follows:  "The  legisla- 
tive assembly  shall  so  provide  that  the  most 
competent  of  the  permanent  citizens  of  the 
county  shall  be  chosen  for  jurors;  and  out  of 
the  whole  numlwr  In  attendance  at  the  court 
seven  shall  be  chosen  by  lot  as  grand  Jurors, 
five  of  whom  must  concur  to  find  an  Indict- 
ment. But  the  legislative  assembly  may 
modify  or  abolish  grand  juries."  The  act 
complained  of  provides,  among  other  things, 
that  It  shall  be  lawful  for  the  district  attorney 
of  any  Judicial  district  In  the  state,  and  It  is 
marie  his  duty,  to  file  In  the  proper  circuit 
court  an  Information  chiu'ging  any  person 
or  ix^rsons  with  the  commission  of  any  crime 
defined  and  made  punishable  by  the  laws  of 
the  state,  and  which  shall  have  been  commit- 
ted in  the  county  where  the  Information  Is 
filed;  that  the  Information  shall  be  sulistan- 
tially  In  the  form  prescribed  In  section  1200 
of  the  Cilmlnal  Code,  except  the  words  "dis- 
trict attorney"  shall  be  used  instead  of  the 
words  "grand  Jury"  wherever  the  same  shall 
occur,  and  the  manner  of  stating  the  act  con- 
stituting the  crime  shall  be  of  like  nature 
as  required  in  the  Indictment  The  act  fur- 
ther provides  that  from  the  time  the  informa- 
tion Is  filed,  and  thereafter  until  and  Includ- 
ing Jmigment,  it  shall  l>e  construed  to  be  in 
all  respects  an  Indictment  within  the  mean- 
ing of  the  present  statutes  of  the  state,  and 
that  the  same  proceedings  shall  be  had,  with 


like  effect,  as  In  cases  where  indictments  are 
returned  by  a  grand  Jury.  It  empowers  the 
district  attorney  to  subpoena  witnesses  to  ap- 
pear before  him  to  testify  concerning  the 
commission  of  crime  In  like  manner  as  be- 
fore a  grand  Jur}-,  and  requires  the  name  of 
each  witness  examined  under  oath  or  atBrma- 
tlon  to  be  Inserted  at  the  foot  of  the  informa- 
tion, or  indorsed  thereon,  iiefore  the  same  is 
filed:  otherwise,  the  testimony  of  such  wit- 
nesses cannot  be  heard  against  the  defend- 
ant at  the  trial.  Section  7  provides,  "This 
act  shall  not  prevent  the  circuit  court  from 
convening  a  grand  Jury  whenever  in  Its  opin- 
ion it  Is  deemed  advisable  to  do  so."  It  is 
insisted  that,  so  long  as  grand  juries  are  not 
abolished.  It  is  the  constitutional  right  of 
every  Individual  charged  with  crime  to  de- 
mand and  require  that  the  accusation  against 
him  be  by  Indictment  of  a  grand  Jury.  In 
support  of  this  position  the  chief  reliance  is 
founded  on  the  case  of  In  re  Lowrle,  8  Colo. 
499,  9  Pac.  489.  That  case  Involved  the 
question  of  the  constitutionality  of  an  act 
of  the  legislature  which  provides,  among  oth- 
er things,  for  the  organization  and  main- 
tenance of  criminal  courts  within  certain 
counties,  which  were  to  be  courts  of  record; 
and  it  was  further  provided  that  the  district 
attorney  of  the  judicial  district  in  which  they 
were  established  should  be  the  prosecuting 
officer  thereof,  that  no  grand  jury  should  be 
summoned  therein,  but  that  the  prosecution 
of  all  offenses  should  be  by  information, 
signed  and  verified  by  the  district  attorney, 
and  filed  therein.  An  information  was  filed 
against  Lowrie,  charging  him  with  grand 
larceny  under  the  statute,  which  he  moved 
to  quash  upon  the  ground  that  a  person  char- 
ged with  such  an  offense  could  only  be  pros- 
ecuted upon  a  presentment  or  indictment  of 
the  grand  jury.  The  question  presented  had 
a  twofold  aspect  or  bearing,  and  was  wheth- 
er, In  view  of  the  constitution  then  prevail- 
ing, it  was  competent  for  the  legislature  to 
abolish  the  grand-Jury  system  as  it  pertained 
to  the  criminal  courts,  and  leave  It  In  force 
in  the  district  courts,  which  were  In  the  ex- 
ercise of  general  Jurisdiction,  or  whether  the 
system  could  be  abolished  within  the  terri- 
tory in  which  the  criminal  courts  happened 
to  be  established,  and  continued  In  force  in 
other  portions  of  tlie  state,  within  the  limita- 
tions of  the  federal  and  state  constitutions. 
The  fourteenth  amendment  of  the  federal 
constitution  was  alluded  to,  as  were,  also, 
sections  8,  23,  and  25  of  article  2,  and  sec- 
tion 28,  art  6,  of  the  state  constitution.  Sec- 
tion 8  provides  "tliat  until  otherwise  provided 
by  law  no  person  shall  for  a  felony  be  pro- 
ceeded against  criminally  otherwise  than  by 
indictment";  section  23,  among  other  things, 
that  "hereafter  a  grand  Jury  shall  consist  of 
twelve  men,  nine  of  whom  concurring  may 
find  an  Indictment:  provided,  the  general  as- 
seml>ly  may  change,  regulate  or  abolish  the 
grand  Jury  system"' ;  and  section  25,  no  person 
shall  be  deprived  "Mt  life,  liberty  or  property 
without  due  process  of  law."    The  court  en- 
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tertalned  the  view,  and  so  decided,  that  un- 
der these  fundamental  provisions  It  was  com- 
petent for  the  legislature  to  change,  regulate, 
or  abolish  grand  Juries,  but  that  In  view  of 
section  28,  ai^t  6,  prorlding  for  imiform  opera- 
tion of  the  laws  regulating  courts.  It  must 
be  so  efTectuated  as  to  affect  the  whole  com- 
munity equally  In  respect  to  the  same  rights 
and  Immunities  under  similar  circumstances; 
that  is  to  say,  it  might  abolish  the  entire  sys- 
tem, or  it  might  change  it,  but  that  whatever 
Is  done.  In  either  event,  must  be  so  done  as 
to  operate  uniformly  over  the  entire  state, 
and  street  all  classes  of  Individuals  alike,  or 
otherwise  many  persons  within  the  state  may 
be  deprived  of  the  equal  protection  of  the 
laws.  Hence  it  was  declared  that  the  law 
providing  for  the  prosecution  of  persons  char- 
ged with  a  felony  by  information  within  cer- 
tain prescribed  portions  of  the  state,  and 
within  certain  courts  of  limited  and  peculiar 
Jurisdiction,  was  unconstitutional  and  there- 
fore void.  The  doctrine  of  the  case  would 
seem  to  be,  not,  as  contended  for  by  counsel, 
that  the  legislature  must  abolish  In  toto,  or 
keep  Its  hands  off,  but  that  whatever  it 
does  towards  Its  abolishment,  regulation,  or 
change,  the  law  promulgated  for  the  purpose 
must  have  equal  and  uniform  operation 
throughout  the  state.  Such  has  been  the  in- 
terpretation thereof  as  distinguished  in  Re 
Dolph,  supra.— a  later  case  from  the  same 
state,  wherein  It  was  held  that  "general  laws 
providing  for  Indictments  and  Information  as 
concurrent  remedies  for  the  prosecution  of 
criminal  offenses  throughout  the  state  are 
not  unconstitutional,  when  surrounded  by 
proper  regulations  and  safeguards,  and  made 
applicable  to  all  persons  and  communities  In 
the  state,  without  discrimination."  The 
above  quotation  is  from  the  syllabus  of  the 
case.  The  doctrine  as  thus  stated  Is  sup- 
I)orted  by  ample  authority.  See  In  re  Wright, 
supra;  In  re  Boulter,  supra.  The  legisla- 
ture by  the  late  act  has  made  prosecution  by 
inforninti'iu  foncurreut  with  prosecution  by 
indictment,  which  It  was  empowered  to  do 
by  the  authority  vested  in  It  under  the  con- 
stitution to  "modify  grand  juries."  The  sig- 
nlHcance  of  the  word  "modify,"  as  used  In  this 
section,  was  determined  In  State  v.  Lawrence, 
12  Or.  287,  7  Pac.  116.  Mr.  Justice  T^rd. 
speaking  for  the  court,  says:  "In  a  general 
sense,  to  'modify'  means  to  change  or  vary, 
to  qualify  or  reduce;  and  unless  there  Is 
something  in  the  context,  or  9{)eclal  usage, 
the  words  are  to  be  taken  In  their  plain,  or- 
dinary, and  popular  seuse.  A  power  given  to 
modify  or  abolish  implies  the  existence  of  the 
subject-matter  to  be  modified  or  abolished. 
When  exercised  to  modify,  it  does  not  de- 
stroy identity,  but  effects  some  change  or 
qualification  in  form  or  qualities,  powers  or 
<lntles,  purposes  or  objects,  of  the  subject- 
matter  to  be  modified,  without  touching  the 
mode  of  CTeatlon.  The  word  implies  no  pow- 
•er  to  create  or  to  bring  Into  existence,  but 
only  the  jxiwer  to  change  or  vary  In  some 
liarttailar  an  atrendy  created  or  legally  ex- 
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Istlng  thing.  •  •  •  The  legislature  may 
modify  In  various  ways,  by  limiting  or  reg- 
ulating their  powers,  duties,  qualifications," 
etc.  A  fault  Is  attributed  to  the  law,  that  it 
Is  left  to  the  will  and  caprice  of  the  court 
or  prosecuting  attorney  whether  to  pursue  the 
one  or  the  other  method  of  prosecution,  and 
therefore  that  its  operation  will  not  be 
equal  and  uniform;  that  it  will  not  affect 
all  Individuals  alike,  and  therefore  some  may 
be  deprived  of  the  equal  protection  of  the 
laws.  This  Idea  gained  currency  from  the 
opinion  in  the  case  of  In  re  Lowrle,  supra, 
but  that  portion  of  the  opinion  is  mere  dic- 
tum, and  has  never  been  followed  as  au- 
thoritative, even  by  the  court  that  announced 
it.  Indeed,  the  identical  question,  so  far  as 
the  discretion  of  the  court  Is  concerned,  was 
raised  in  the  case  of  In  re  Dolph,  supra,  and 
expressly  determined  contrary  to  the  crit- 
icism. In  Re  Wright,  supra,— a  compara- 
tively late  case  from  Wyoming,— it  was  sug- 
gested that  it  was  a  dangerous  procedure  to 
permit  a  prosecution  by  Information  of  the 
prosecuting  officer  alone,  without  preliminary 
examination  before  a  magistrate,  and  the 
suggestion  has  since  led  to  the  amendment 
of  the  statute.  But  In  a  later  case  (State  v. 
Sureties  of  Krohne,  supra),  in  an  opinion  ren- 
dered by  the  same  Justice,  such  an  act  was 
held  to  be  valid,  and  not  obnoxious  to  the 
constitutional  guaranty  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  See,  also.  Territory 
V.  Stroud  (Okl.)  60  Pac.  205.  Section  11  of 
the  bill  of  rights,  embraced  by  article  1  of 
the  constitution  of  the  state,  haa  secured  to 
the  accused  the  right  of  public  trial  by  an 
Impartial  Jury;  to  be  beard  by  himself  and 
counsel;  to  demand  the  nature  of  the  accusa- 
tion against  him,  and  to  have  a  copy  there- 
of; to  meet  the  witnesses  face  to  face;  and  to 
have  compulsory  process  for  requiring  the 
attendance  of  witnesses  In  his  favor.  This 
constitutes  the  chief  palladium  of  dvll  liberty 
under  the  constitution.  The  manner  of  pre- 
ferring ihe  accusation  is  of  preliminary  im- 
port, and  whether  it  shall  be  done  by  a  g;rand 
Jury  or  by  a  public  prosecutor,  or  concurrent- 
ly by  both,  has,  whether  wisely  or  not.  been 
left  to  the  wisdom  of  the  legislature  to  de- 
termine. Such  is  the  authority  reserved  to 
it  under  the  power  to  abolish  or  modify  grand 
Juries;  but  It  can  never  abridge  the  rights 
vouchsafed  to  every  Individual  by  the  sacred 
and  Inestimable  provisions  of  section  11  of 
the  bill  of  rights,  and  in  this  Is  conserved  to 
the  accused  very  much  of  all  there  is  of 
immunity  from  deprivation  of  life,  liberty, 
or  property  without  due  process  of  law.  He 
Is  entitled  to  hall,  except  he  be  guilty  of 
murder  or  treason,  and  is  protected  against 
excessive  bail  and  unnecessary  rigor  while 
in  confinement.  It  may  be  a  matter  about 
which  reasonable  minds  may  differ,  whether 
he  should  have  a  preliminary  examination 
before  being  subjected  to  an  accusation  and 
public  trial  before  a  court  of  Justice,  or  as  to 
the  appropriate  steps  to  be  taken  before  an 
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mformation  may  be  prefj^md.  But  these 
matters  are  legislative  In  their  import,— 
made  so  necessarily,  under  the  constitution, 
by  virtue  of  the  power  given  to  modify  grand 
Juries;  and,  while  the  wisdom  of  the  law 
may  be  a  subject  of  dispute,  the  authority  to 
enact  it  cannot  be  gainsaid. 

At  the  close  of  the  state's  testimony  the 
defendant  moved  for  an  Instruction  to  the 
Jury  to  return  a  verdict  of  not  guilty,  which 
being  overruled,  he  again  asked  a  similar  In- 
struction when  the  evidence  on  both  sides 
was  concluded.  This  request  was  also  denied, 
and  such  action  of  the  court  Is  assigned  as 
error.  Thus  is  presented  the  question  wheth- 
er the  evidence  produced  at  the  trial  was  suf- 
ficient upon  which  to  submit  the  case  to  the 
Jury.  It  tended  to  show  that  the  father  of 
the  defendant  Harry  Tucker  lived  about  two 
miles  from  the  residence  of  H.  W.  Lee,  the 
alleged  owner  of  the  property  taken;  that 
Harry  resided  with  his  father;  that  Lee  had 
In  his  granary  on  the  night  of  January  30, 
1899,  seven  sacks  of  alfalfa  seed;  that  he 
locked  the  door  of  the  granary  at  9:30  o'clock 
In  the  evening,  by  means  of  a  padlock  and 
heavy  staple;  that  on  the  following  morning 
he  foimd  the  door  had  been  opened  and  two 
sacks  of  the  seed  taken  away.  The  staple  ap- 
peared to  have  been  broken  from  Its  fasten- 
ings by  means  of  a  punch  secured  from  Lee's 
shop,  some  50  feet  distant  Tracks,  apparent- 
ly made  by  a  person  wearing  boots  with 
small,  high  heels,  were  traced  to  and  from 
the  shop,  which  was  entered  through  a  hole 
in  the  rear  thereof,  and  the  punch  was  bent. 
Indicating  Its  use.  Other  tracks,  apparently 
made  by  the  same  person,  were  found  leading 
to  and  from  a  gate  in  the  barnyard  fence  to 
the  granary,  about  20  feet  distant  From  the 
gate  the  tracks  of  two  horses  were  traced  out 
through  a  field,  thence  into  and  along  a  road 
leading  to  a  gate  within  two  or  three  hun- 
dred yards  of  the  residence  of  the  elder  Tuck- 
er. Within  about  50  yards  of  the  gate  by  the 
granary.  In  the  course  of  the  horses'  tracks, 
was  found  a  letter,  contained  in  a  pocket,  ad- 
dressed to  Harry  Tucker;  and  at  the  outlet 
from  the  field  to  the  road  were  found  tracks 
of  a  person,  similar  to  those  discovered  at  the 
granary.  A.  W.  GlelllB  testified,  in  effect  that 
in  the  latter  part  of  January  or  the  first  of 
February  the  defendant  and  Wilbur  Fruit 
tried  to  sell  some  alfalfa  seed  to  him  In  Baker 
City,  which  they  said  had  been  raised  on  Low- 
er Powder;  that  the  boys  gave  their  names; 
and  that  he  talked  directly  with  the  defend- 
ant but  did  not  see  the  seed.  Charles  F. 
Palmer  testified.  In  effect,  that  the  defendant 
and  Wilbur  Fruit  came  over  to  his  store,  in 
Baker  City,  on  the  evening  of  Feburary  1st, 
and  talked  with  him  concerning  the  sale  of 
some  alfalfa  seed  contained  in  two  sacks, 
which  be  purchased  from  them  the  next 
morning;  that  tiiey  said  It  was  grown  on 
Lower  Powder,  on  the  Fruit  ranch.  The 
sacks  In  which  the  seed  was  contained  were 
positively  identified  as  the  property  taken 
from  his  granary,  and  the  seed  was  of  the 


same  character  as  that  which  he  lost.  The 
contention  of  the  defendant  is  that  there  was 
no  testimony  connecting  him  with  the  com- 
mission of  the  crime  of  burglary,  aside  from 
the  fact  that  the  stolen  property  was  recent- 
ly found  In  the  Joint  possession  of  himself  and 
Wilbur  Fruit  and  that  such  possession  was 
not  sufficient  to  warrant  the  Jury  in  drawing 
an  Inference  of  his  guilt  therefrom.  The  in- 
ference to  be  drawn  from  the  possession  of 
stolen  property  has  been  held  by  this  court 
to  be  one  of  fact,  which  may  be  considered 
by  the  Jury,  in  connection  with  all  the  other 
attending  circumstances.  In  determining  the 
guilt  or  Innocence  of  the  accused.  Such  in- 
ference is  strong  or  weak  according  to  the 
character  of  the  property,  the  nature  of  the 
possession,  and  its  proximity  to  the  time  of 
the  theft.  State  v.  Pomeroy,  30  Or.  16,  4<; 
Pac.  797.  Both  of  these  parties  were  in  pos- 
session of  the  seed,  and  both  exercised  owner- 
ship over  it  Tlie  fact  that  such  possession 
was  not  exclusive  in  the  defendant  could 
make  but  little,  it  any,  difference  in  the 
weight  of  the  circumstance,  considered  as  an 
evidentiary  fact.  The  rule  touching  the  in- 
ference to  be  drawn  from  the  fact  of  posses- 
sion is  the  same  in  cases  of  burglary  as  in 
larceny,  where  the  latter  crime  has  been  com- 
mitted in  connection  with  the  former.  State 
v.  Rivers,  68  Iowa,  611,  27  N.  W.  781;  State 
T.  Frahm,  73  Iowa,  355,  85  N.  W.  451.  And 
it  should  be,  as  in  cases  of  larceny,  considered 
by  the  Jury  in  connection  with  all  the  other 
inculpatory  as  well  as  exculpatory  facts  ad- 
duced at  the  trial,  in  determining  the  gnilt 
or  Innocence  of  the  accused.  The  question 
for  us  to  determine  is  whether  the  testimony 
adduced  is  sufllcient  from  which  the  Jury  may 
reasonably  infer  the  guilt  of  the  defendant 
His  possession  is  not  the  only  item  of  evi- 
dence inculpating  him.  The  fact  of  the 
horses'  tracks,  leading  directly  from  the  gran- 
ary towards  the  residence  of  tiie  father,  where 
the  defendant  lived,  and  the  further  fact  of 
the  letter  addressed  to  him  being  found  in 
the  route  on  the  line  of  the  tracks,  are  cir- 
cumstances of  some  weight  to  be  considered 
in  connection  with  the  circumstances  of  his 
possession,  and  the  exercise  of  ownership  over 
the  stolen  property.  1  McClain,  Cr.  Law,  i 
514.  The  property  could  not  have  been  stolen 
or  carried  away  without  the  breaking,  so  that 
the  testimony  pertinent  to  the  establishment 
of  the  larceny  was  also  relevant  to  substan- 
tiate the  crime  of  burglary;  and,  in  our  opin- 
ion, there  was  sufficient  to  go  to  the  Jury, 
and  hence  the  request  to  instruct  otherwise 
was  rightly  refused. 

An  exception  was  taken  to  the  following 
instruction  of  the  court:  "Where  two  or  more 
defendants  are  charged  Jointly  with  the  com- 
mission of  a  crime,  it  is  not  necessary  that 
It  be  shown  that  both  of  the  defendants,  or 
either  one  of  them,  when  tried  alone,  actually 
broke  and  entered  the  building  or  took  the 
property.  It  Is  sufficient  if  it  be  shown  that 
the  Joint  defendants  were  acting  together 
for  that  puriK)se,  and  it  either  one  of  them. 
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wliUe  80  acting  tiogether  for  that  purpose,  ac- 
tually broke  and  entered  the  building  with 
the  Intention  of  stealing  therein,  then  all  of 
the  said  defendants  "would  be  guilty  of  the 
crime,  and  either  one  of  them  may  be  prose- 
cuted alone  therefor."  The  ground  of  the  ex- 
ception Is  that  there  was  no  evidence  Intro- 
duced at  the  trial  upon  which  to  base  the 
Instruction  touching  the  Joint  breaking.  But 
in  this  the  counsel  are  in  error.  The  breaking 
was  proven,  and  there  was  evidence  tending 
to  show  that  two  persons  were  engaged  In  It. 
Further  than  this,  the  defendant  and  Wilbur 
Fruit  were  found  associating  together  shortly 
afterwards,  and  Jointly  engaged  In  disposing 
of  the  fruits  of  the  burglary. 

An  exception  was  taken,  also,  to  the  court's 
Instruction  No.  9.  But  what  we  have  hereto- 
fore said  upon  the  sufficiency  of  the  testimony 
to  go  to  the  jury  applies  with  equal  force  to 
this  exception  and  instruction,  so  that  it  is 
unnecessary  to  discuss  the  matter  further. 

An  exception  was  also  saved  to  the  court's 
refusal  to  give  defendant's  instruction  No.  4. 
The  effect  of  the  Instruction  was  given  In  the 
general  charge,  and  no  error  can,  therefore, 
be  predicated  upon  the  refusal.  The  Judg- 
ment of  the  court  below  Is  affirmed. 


(23  Utah  IM) 


In  re  LITTLE. 


(Supreme  Court  of  Utah.    June  8.  1900.) 

WILL  OP  HUSBAND— DISPOSITION  OP  PROPER- 
TV— HOMESTEAD  AND  EXEMPT  PROPERTY- 
RIGHT  TO  DISPOSE  OF  BY  WILL,— WIDOWS 
DISTRIBUTIVE  SHARE— HOMESTEAD  DEDUCT- 
ED—PERSONALTY DISPOSED  OF  BY  WILl,— 
RENUNCIATION  OF  WILL  BY  WIDOW— CLAIM 
A3  DISTRIBUTEE— FIXED  BY  LAW. 

1.  Section  2731,  Eev.  St.  1898,  gives  a  man 
absolute  power  to  dispose  of  his  real  and  per- 
gonal property  by  will,  except  that,  being  a 
married  man,  he  cannot  legally  devise  away 
from  his  wife  more  than  two-thirds  of  his  legal 
and  equitable  estate  in  real  property. 

2.  While  section  2829,  Rev.  St.  1898.  in 
terms  gives  absolutely  property  in  the  home- 
stead and  exempt  personalty  to  the  surviving 
husband  or  wife,  yet  by  other  terms  of  the  sec- 
tion this  power  is  limited,  and  the  husband  may 
by  will  dispose  of  the  Mtate  in  excess  of  the 
homestead  limit.i 

8.  Under  section  2826,  Rev.  St.  1808,  the  es- 
tate being  solvent  and  out  of  debt,  the  value 
of  snch  part  of  the  homestead  as  may  be  set 
aside  to  the  widow  should  be  deducted  from  her 
distributive  share  provided  for  in  such  sec- 
tion. She  cannot  have  both  unless  such  design 
on  the  part  of  the  testator  clearly  appears  from 
the  w!l!.i 

4.  A  testator  having  exercised  the  right  giv- 
en him  by  section  2731,  Rev.  St.  1898,  to  dis- 
pose of  his  personal  estate  by  will,  and  the 
widow  having  renounced  the  will,  she  cannot 
claim  Interest  in  the  personalty  as  distributee, 
under  section  2828. 

5.  A  widow's  renunciation  of  her  right  under 
a  will  does  not  nullify  the  will  as  to  other  be- 
quests, nor  take  from  the  other  legatees  there- 
in their  rights  thereunder.  Except  as  to  such 
widow,  the  will  is  operative  and  binding. 

6.  When  a  widow  renounces  her  husband's 
will,  the  law  fixes  what  estate  she  takes;  and 
in  this  state,  in  such  case,  she  is  only  entitled 
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to  her  distribotlve  share  of  the  real  estate  by 
succession,  under  section  2828,  Rev.  St.  Sva. 

Bartch,  C.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  Ugden  Hlles,  Judge. 

Appeal  of  Alice  S.  Little  from  an  order 
refusing  to  allow  her  a  homestead  and  one- 
third  of  the  personalty  of  the  estate  of  her 
husband,  James  T.  Little.    Affirmed. 

Powers,  Straup  &  Lippman,  for  appellant. 
Young  &  Moyle,  for  respondents. 

MINER,  J.  It  appears  from  the  record 
that  James  T.  Little  died  in  1808,  leaving 
a  will.  The  inventory  shows  that  the  es- 
tate consisted  of  about  $45,000  in  personal 
property  and  ?40,000  in  real  estate.  The  es- 
tate was  solvent  and  out  of  debt  By  his 
will,  James  T.  Little  bequeathed  to  his  four 
children  $10,000  each,  and  to  other  parties 
smaller  sums,  amounting  in  all  to  $47,000. 
The  balance  of  his  estate,  both  real  and  per- 
sonal, was  devised  and  bequeathed  to  bis 
wife  and  four  children  in  equal  parts,  to 
share  and  share  alike,  after  all  other  be- 
quests and  expenses  were  paid.  All  the  per- 
sonal property  and  furniture  In  the  home- 
stead occupied  by  the  deceased  was  also  be- 
queathed to  his  widow,  without  Inventory 
and  without  charge.  A  child  was  born  after 
the  testator's  death.  The  widow  declined  to 
accept  under  the  proylsions  of  the  will,  and 
before  distribution  filed  her  petition,  asking 
that  the  household  goods,  one-third  in  value 
of  all  legal  and  equitable  estate  In  the  real 
property  possessed  by  the  deceased  at  the 
time  of  his  death,  one-third  of  all  the  per- 
sonal property,  and  the  homestead  where 
the  deceased  resided,  be  set  off  to  her.  The 
court  decreed  to  the  widow  one-third  of  all 
the  legal  and  equitable  real-estate  property, 
but  no  personal  property  or  homestead  right 
The  widow  appeals  from  this  decree. 

The  question  for  determination  is  wheDieF 
the  widow  Is  entitled  to  one-third  of  all  of 
the  personal  property.  In  addition  to  one- 
third  of  the  real  estate  allowed  her  by  the 
decree,  and  also  whether  she  is  entitled  to 
the  homestead  and  the  personal  property  sit- 
uate therein.  The  question  involves  the  con- 
struction of  certain  sections  of  the  Revised 
Statutes  of  1808,  which  differ  materially 
from  those  of  1888.  These  provisions  of  the 
statute,  so  far  as  material  here,  read  as  fol- 
lows: 

"Sec.  2781.  Who  may  Make  a  Will— Mar- 
ried Man  Limited.  Every  person  over  the 
age  of  eighteen  years,  of  sound  mind,  may, 
by  last  will,  dispose  of  all  his  estate,  real 
and  personal,  and  snch  estate  not  disposed 
of  by  win  Is  succeeded  to  as  provided  In 
chapter  four  of  this  title,  being  chargeable 
in  both  cases  with  the  payment  of  all  the 
decedent's  debts  as  provided  by  law:  pro* 
Wded,  that  a  married  man  shall  not  devise 
away  from  his  wife  more  than  two-thlrda 
In  ralue  of  hia  legal  or  equitable  estates  1<» 
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real  property  without  her  consent  in  writ- 
tog." 

"Sec.  2826.  Wife's  Interest  in  Husband's 
Real  Property.  One-tbird  in  value  of  all  tbe 
legal  or  equitable  estates  in  real  property 
possessed  by  the  husband  at  any  time  dur- 
ing the  marriage,  and  to  which  the  wife  had 
made  no  relinquishment  of  her  rights,  shall 
be  set  apart  as  her  property  in  fee  simple 
If  she  survive  him.  •  •  •  The  value  of 
such  part  of  the  homestead  as  may  be  set 
apart  to  the  widow  shall  be  deducted  from 
the  distributive  share,  provided  for  her  in 
this  section.  In  cases  wherein  only  the 
heirs,  devisees,  and  legatees  of  the  decedent 
are  interested,  the  property  secured  to  the 
widow  by  this  section  may  be  set  off  by  the 
court  in  due  process  of  administration. 

"Sec.  2827.  When  Widow  to  Elect  between 
Will  and  Distributive  Share.  If  the  hus- 
band shall  make  any  provision  by  will  for 
tbe  widow,  such  provision  shall  be  con- 
strned  to  be  in  lieu  of  the  distributive  share 
secured  by  the  next  preceding  section,  un- 
less it  shall  appear  from  the  will  that  the 
decedent  designed  the  testamentary  provi- 
sion to  be  additional  to  such  distributive 
share,  in  which  case  the  widow  shall  be  pre- 
sumed to  have  accepted  both  such  testa- 
mentary provision  and  such  distributive 
share.  If,  however,  it  does  not  appear  from 
the  will  that  its  provision  for  the  widow  is 
additional,  then  the  widow  shall  be  conclu- 
sively presumed  to  have  renounced  such  pro- 
vision, and  to  have  accepted  her  distributive 
share,  unless  within  four  months  after  the 
admission  of  tbe  will  to  probate,  or  within 
such  additional  time  before  distribution  as 
the  court  may  allow,  she  shall,  by  written 
instrument  filed  with  the  clerk  of  the  court, 
accept  the  testamentary  provision,  which  ac- 
ceptance shall  be  construed  to  be  a  renunci- 
ati(Hi  of  her  distributive  share.    •    •    • 

"Sec.  2S28.  Succession.  When  any  person 
having  title  to  any  estate  not  otherwise  lim- 
ited by  marriage  contract,  dies  without  dis- 
posing of  the  estate  by  will,  it  is  succeeded 
to  and  must  be  distributed,  unless  other- 
wise expressly  provided  in  this  title,  or  in 
the  Probate  Code,  subject  to  the  payment 
of  his  debts,  in  the  following  manner:  (1) 
•  •  •  If  the  decedent  leave  a  surviving 
husband  or  wife,  and  more  than  one  child 
living,  or  one  child  living,  and  the  issue  of 
one  or  more  children,  one-third  to  tbe  sur- 
viving husband  or  wife,  and  the  remainder 
in  equal  shares  to  his  children,  and  to  the 
issue  of  any  deceased  child,  by  right  of  rep- 
resentation: •  •  •  provided,  that  the 
share  In  the  legal  and  equitable  estates  in 
real  property  of  which  an  intestate  husband 
died  possessed,  secured  by  this  section  to 
bis  widow,  shall  not  be  additional  to  the  In- 
terest in  such  estates  provided  for  her  In 
section  twenty-eight  hundred  and  twenty- 
six. 

"Sec.  2829.  Homestead  Exemption— Debts. 
A  homestead  consisting  of  lands  and  appur- 
tenances not  exceeding  in  value  tbe  sum  of 


two  thousand  dollars,  and  two  hundred  and 
fifty  dollars  additional  fcnr  each  minor  child, 
together  with  all  the  personal  property  ex- 
empt from  execution,  shall  be  wholly  ex- 
empt from  the  payment  of  the  debts  of  tbe 
decedent,  and  shall  be  the  absolute  properQr 
of  the  surviving  husband  or  wife  and  minor 
children,  or  of  the  minor  children  in  case 
there  be  no  surviving  husband  or  wife,  to- 
be  set  apart  <m  petition  and  notice,  at  any 
time  after  the  return  of  the  inventory:  pro- 
vided, that  tbe  homestead  selected  shall  be 
subject  to  any  Incumbrances  given  for  tbe 
purchase  price  or  by  tbe  consent  of  both 
busband  and  wife,  and  to  mechanics'  liens. 
This  section  shall  not  be  construed  to  pre- 
vent the  disposition  by  wlU  of  the  home- 
stead and  exempt  personal  property." 

The  provisions  of  the  statute  governing  the 
descent,  succession,  and  distributioD  of  es- 
tates of  deceased  persons  and  homestead 
rights  are,  to  a  certain  extent,  enigmatical. 
Statutes  enacted  to  supply  rules  for  the  dis- 
tribution and  succession  of  tbe  property  of 
the  people  of  a  state  should  be  framed  with 
less  obscurity  and  doubt,  and  not  be  allow- 
ed to  depend  so  much  upon  Judicial  interpre- 
tation. Tbe  question  presented  is  a  new  one- 
In  tills  state,  and  our  statutes  are  not  suf- 
flclentiy  identical  with  those  found  elsewhere 
to  make  the  adjudications  of  other  courts  of 
much  assistance.  In  fact,  no  case  is  cited 
that  bears  directly  upon  the  question  In  is- 
sue here.  Our  opinion  Is  that  section  2T3I 
empowers  the  testator  to  dispose  ot  ail  bis 
real  and  personal  property  by  will,  except 
that,  being  a  married  man,  he  cannot  legally 
devise  away  from  his  wife  more  than  two- 
thirds  of  his  legal  and  equitable  estate  in 
real  property  without  his  wife's  consent  in 
writing.  In  other  respects  the  statute  gives 
tbe  husband  absolute  power  over  bis  real 
and  personal  property  by  will.  This  privi- 
lege to  dispose  of  one's  property  by  will  is 
not  a  natural  right,  but  depends  npon  positive 
law.  The  right  is  within  the  control  of  the 
lawmaking  power.  The  legislature  may  give 
or  take  away  the  right  to  dispose  of  one's 
estate  by  will.  In  this  case  such  right  to  de- 
vise bis  property  by  will  was  given  by  stat- 
ute. Evans  V.  Price,  118  111.  598,  599,  8  N. 
R  864.  While  section  2829  in  terms  gives 
absolutely  property  In  the  homestead  and 
exempt  personal  property  to  the  surviving 
husband  or  wife,  yet  by  other  terms  of  tbe 
section  this  power  Is  limited,  and  the  husband 
may  dispose  of  it  by  will;  and  under  section. 
2826  the  value  of  such  homestead  set  apart 
to  the  widow.  If  any,  shall  be  deducted  from 
the  distributive  share  provided  for  her  la 
that  section.  This  right  to  dispose  of  such 
homestead  property,  however,  by  will,  is  lim- 
ited to  such  estates  as  exceed  the  homestead 
limit  In  value,  under  the  mltog  of  this  court 
In  Knudsen  v.  Hannberg,  8  Utah,  203,  30  Pac. 
749.  The  statutes  of  this  state  have  been 
materially  changed  in  this  req;)ect  since 
Knudsen  v.  Hannberg,  supra,  was  decided; 
bat,  in  respect  to  the  potot  mentioned,  the 
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opinion  is  stlU  applicable  to  the  statutes  now 
In  force.  The  syllabus  In  that  case,  however. 
Is  Inaccurate.  The  word  "solvent,"  In  the 
third  line  from  the  bottom  of  the  first  iwra- 
graph,  should  read  "Insolvent."  Under  sec- 
tion 2825,  if  no  win  Is  made,  the  real  and 
personal  property  passes  to  the  heirs,  subject 
to  the  control  of  the  court  and  possession  of 
the  administrator,  etc.  Under  section  2826, 
one-third  of  the  legal  and  equitable  estate  In 
the  property  of  the  husband,  In  which  the 
wife  has  made  no  relinquishment,  must  be 
set  aside  as  her  property  in  fee  simple,  if  she 
survive  blm;  but  the  value  of  such  part  of 
the  homestead  as  may  be  set  aside  to  the 
widow  under  section  2829  must  be  deducted 
from  her  distributive  share  of  the  real  es- 
tate falling  to  her  under  section  2826,  pro- 
vided the  estate  is  solvent  and  above  the 
homestead  allowance  In  value.  But  the  home- 
stead right  would  attach  iu  favor  of  the 
widow  and  children  if  the  estate  was  Insol- 
vent or  below  the  homestead  limit  In  value, 
as  held  In  Knudsen  v.  Hannberg,  supra.  In 
this  case  the  estate  is  solvent  and  out  of  debt. 
Hence  tlie  value  of  such  part  of  the  home- 
stead as  may  be  set  aside  to  the  widow  should 
be  deducted  from  her  distributive  share,  as 
provided  in  section  2826. 

The  testator  disposed  of  all  his  real  and 
personal  property  by  will.  It  does  not  ap- 
pear from  the  will  that  the  decedent  designed 
the  testamentary  provision  for  the  widow  to 
be  In  addition  to  her  distributive  share  under 
secUon  2826.  Under  the  provisions  of  sec- 
tion 2827,  the  widow  duly  renounced  the  pro- 
vision made  for  her  In  the  will,  and  elected 
to  take  her  share  of  the  estate  under  the 
provisions  of  the  statute  providing  for  suc- 
cession. Had  no  will  been  made,  tbe  widow, 
under  section  2828,  would  have  been  enti- 
tled to  one-tliird  of  the  real  and  personal 
property;  but  as  we  have  seen,  the  hu.sband 
had  an  absolute  right,  under  section  2731,  to 
dispose  of  all  of  his  property  by  will,  except 
one-third  of  the  real  estate,  as  stated.  There- 
fore she  cannot  claim  as  distributee  of  her 
husband's  personal  estate,  when  he  has  fully 
disposed  of  tbe  same  by  valid  will.  The 
widow's  election  or  renunciation  of  her  right 
under  the  will  does  not  nullify  the  will  as 
to  other  bequests,  nor  take  from  the  legatees 
named  therein  their  rights  thereunder.  Ex- 
cept as  to  the  widow,  who  renounces  it,  the 
will  is  operative  and  binding.  Having  re- 
nounced the  provisions  of  her  husband's  will 
In  her  favor,  the  law  determined  and  fixed 
what  estate  she  would  take.  Woerner, 
Adni'n,  pp.  260,  270;  Gullet  v.  Farley,  Iftl 
111.  566.  45  N.  K.  972;  In  re  Davis'  Estate,  36 
lows,  24;  Smith  v.  Baldwin.  2  Ind.  404;  In 
re  Frost's  Estate  (Sur.)  1  N.  Y.  Supp.  MO. 

Our  conclusion  is  that,  having  renounced 
the  will,  the  widow  is  not  entitled  to  any  of 
the  bequests -of  personal  property  contained 
therein,  nor  to  one-third  of  the  personal  es- 
tate, but  should  be  allowed  her  distributive 
share  of  the  real  estate  by  succession,  under 
section  2826,    Rev.  St.  1898,  aa  decreed  by 


the  district  court.    The  Judgment  of  tbe  dis- 
trict court  is  at&rmed,  with  costs. 

BASKIN,  J.,   concurs.     BARTCH,    C.   J., 

dissents. 


(22Utab3M) 

IRELAND  V.  MACKINTOSH. 

(Supreme  Court  of  Utah.     July  13,  1900.) 

STATUTE  OF  LIMITATIONS— BAR— WHEN  COM- 
PLETE —  ENACTMENT  EXTENDING  PERIOD 
ON  CONTRACTS  ALREADY  BARRED  —  NEW 
PROMISE— EFFECT— BAR  OF  STATUTE— VEST- 
ED RIGHT- WAIVER. 

1.  M.  gnve  I.  his  promissory  note  dated  Jan- 
nary  2,  1892,  due  one  day  after  date.  At  that 
time  and  up  to  March  20,  1897,  the  statute  of 
limitations  on  notes,  etc.,  was  tour  years  (sec- 
tion ;il4;5.  2  Coiiip.  Laws  ITtah  1888),  but  at  said 
last-mentioned  date  the  act  of  the  legislature 
(Soss.  Laws  1897,  p.  264)  changed  the  period 
of  limitation  to  six  years.  August  HO,  18M8.  ac- 
tion was  commenced  on  the  note.  Defendant 
pleads  in  bar  the  four-years  statute.  Plaintiff 
contends  that  that  statute  was  expressly  and 
by  necessary  implication  repealed  by  the  amend- 
atory act;  that  the  bar  previously  existing  was 
removed  thereby,  and  the  right  of  action  on 
said  note  revived.  Held,  that  the  bar  of  the 
statute  was  complete  at  the  expiration  of  four 
years  from  the  maturity  of  the  note;  and  held, 
further,  that  the  subsequent  passage  of  an  act 
by  the  legislature  increasing  the  period  of  lim- 
itation could  not  operate  to  affect  or  renew  a 
cause  of  action  already  barred.i 

2.  A  new  promise  made  after  a  cause  of  ac- 
tion is  barred  dots  not  revive  the  former  obli- 
gation, but  creates  a  new  one,  which  in  its  turn 
is  subject  to  a  bar  by  lapse  of  time  as  an 
original  promise.: 

3.  Although  the  bar  of  the  statute  of  limita- 
tions may  be  waived  unless  pleaded,  yet,  until 
the  bar  is  waived  by  some  act  of  the  party  in 
whose  favor  it  has  accrued,  the  right  to  inter- 
pose it  aa  a  defense  exists;  and,  once  having 
accrued,  it  becomes  a  vested  right,  which  can- 
not he  taken  away  by  legislative  enactment. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Action  by  Agnes  D.  Ireland,  executrix  of 
E.  A.  Ireland,  against  Richard  Mackintosh. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Zane  &  Rogers,  for  appellant.  Bennett, 
Harkness,  Howat,  Sutherland  &  Van  Cott, 
for  respondent. 

BASKIN,  J.  It  appears  that  on  the  2d  day 
of  January,  1892,  tbe  respondent  executed  his 
promissory  note  to  E.  A.  Ireland  for  $.5,275, 
payable  one  day  after  date;  that  the  s,Md  Ire- 
land died  on  the  14th  day  of  May,  1898,  and 
the  appellant  on  the  16th  day  of  July.  1898, 
was  duly  appointed  executrix  of  the  will  of 
the  decedent;  that  on  the  30th  day  of  Au- 
gust following  she,  as  such  executrix,  insti- 
tuted this  suit  to  recover  of  the  respondent 
the  amount  of  said  note.  The  respondent 
answered  that  the  cause  of  action  set  up  In 
the  complaint  was  barred  by  section  194  of 

'  Kubn  T.  Mount,  44  Pac.  lOU,  U  Utah,  113;  An- 
thony V.  Savage,  2  Utah,  *W;  Gruenberg  v.  Buhr- 
Ing,  16  Pac.  486,  6  Utah,  414. 

'  Kubn  V.  Mount,  44  Pac.  103*,  It  Ctah,  108.  Sec, 
also.  Potter  v.  Hiolng  Co.,  57  Pac.  270.  U  Utah,  431. 


Digitized  by 


Google 


902 


W  PACIFIC  REPOETEE. 


(Dtab 


the  Code  of  Civil  Procedure  (2  Comp.  Laws 
Utah  1888,  p.  224,  (  3143).  The  period  of 
limitation  under  this  section  was  four  years. 
The  trial  court  found  that  the  action  was 
barred,  and  rendered  judgment  a^nst  the 
appellant,  as  executrix,  for  the  costs. 

By  an  act  of  the  state  legislature  (Sess. 
Laws  1897,  p.  264)  approved  March  20.  1807, 
the  aforesaid  section  was  amended  In  the 
following  manner,  to  wit:  "Section  3143  of 
the  Compiled  Laws  of  Utah,  1888,  Is  hereby 
amended  to  read  as  follows:  •  •  •  An  ac- 
tion upon  any  contract,  obligation,  or  liabil- 
ity founded  upon  any  Instrument  In  writing, 
except  those  mentioned  in  the  preceding  sec- 
tion, within  six  years."  The  exception  re- 
ferred to  relates  to  Judgments  and  decrees. 
Section  3141  of  the  same  act,  which  contains 
the  section  so  amended,  provided  that  "the 
periods  prescribed  for  the  commencement  of 
actions  other  than  the  recovery  of  real  prop- 
erty are  as  follows."  The  period  relating  to 
promissory  notes,  which  followed,  was  that 
prescribed  in  section  3143,  and  was  four  years 
after  the  cause  of  action  had  accrued.  Sec- 
tion 5  of  the  amendatory  act  provides  that 
"all  acts  and  parts  of  acts  In  conflict  here- 
with are  hereby  repealed."  Appellant's  coun- 
sel state  In  their  brief  that  "the  right  to  sue 
on  the  note  was  barred,  under  section  3143. 
from  January  3.  1896,  until  March  20,  1807." 
but  contend  that  said  section  was,  expressly 
and  by  necessary  implication,  repealed  by  the 
amendatory  act  approved  March  20,  1897, 
and  that  the  bar  which  previously  existed 
was  thereby  removed,  and  the  right  of  action 
on  said  note  was  revived.  In  support  of  this 
contention,  reliance  was  bad  mainly  upon  the 
decision  of  the  supreme  court  of  the  T'nited 
States  In  the  case  of  Campbell  v.  Holt,  115  TT. 
8.  620,  6  Sup.  Ct.  209,  29  L.  Ed.  4B3,  In  which 
It  was  decided  that  while  "it  may  very  well 
be  held  that  in  an  action  to  recover  real  or 
personal  property,  where  the  question  is  as 
to  the  removal  of  the  bar  of  the  statute  of 
limitations  by  a  legislative  act  passed  after 
the  bar  has  become  perfect,  such  act  deprives 
the  party  of  his  property  without  due  process 
of  law,"  yet  no  one  has  property  In  the  bar  of 
the  statute  as  a  defense  to  a  promise  to  pay  a 
debt,  and  that  such  a  bar  may  be  removed  by 
the  repeal  of  the  statute.  Justices  Bradley 
and  Harlan.  In  a  dissenting  opinion,  held 
that  when  the  statute  of  limitations  gives  a 
man  a  defense  to  an  action,  and  that  defense 
has  absolutely  arisen.  It  is  a  vested  right  in 
the  place  where  it  has  accrued,  and  is  an  ab- 
solute bar  to  the  action  there,  and  is  protected 
by  the  fourteenth  amendment  to  the  consti- 
tution from  legislative  aggression.  While  the 
majority  opinion  In  that  case  Is  supported  by 
a  few  of  the  state  courts,  a  much  greater 
number  sustain  the  minority  opinion.  13 
Am.  &  Eng.  Enc.  I>aw  (1st  Ed.)  700;  1  Wood, 
IJm.  S8  11,  12.  The  question  has  not  hereto- 
fore been  raised  in  this  court,  but  In  the  case 
of  Kuhn  V.  Mount,  13  Utah.  113,  44  Pac.  1037, 
this  court,  in  regard  to  the  statute  of  limita- 


tions, said:  "In  determining  the  questioa 
here  presented,  due  regard  must  be  given  to 
the  purpose  and  object  of  the  statute.  The 
law  is  wise  and  beneficial,  and  its  objects 
ought  not  to  be  defeated  by  interpretation.  It 
Is  entitled  to  the  same  rosiiect  as  other  stat- 
utes, and  ought  to  be  enforced,  not  only  on 
the  presumption  arising  from  lapse  of  time 
that  the  debt  has  been  paid,  but  because  It  Is 
essentially  a  statute  of  repose.  It  affords 
protection  against  ancient  demands,  whether 
originally  well  founded  or  not,  and  serves  as 
a  warning  against  the  consequences  of 
laches." 

In  determining  the  question  now  under 
consideration,  the  object  which  the  statute 
was  passed  to  attain  should  be  kept  in  view, 
and  the  construction  which  will  most  effectu- 
ally accomplish  the  purpose  of  the  statute 
should  be  adopted.  The  purpose  of  the  stat- 
ute is  the  same  both  in  cases  involving  the 
title  to  tangible  property,  and  In  cases  relat- 
ing to  the  enforcement  of  the  obligations  of 
contracts.  The  object  of  the  statute  Is  at- 
tained by  depriving  the  party  having  a  cause 
of  action  of  the  right  to  recover  thereon  after 
a  prescribed  period  has  expired,  and  conse- 
quently furnishes  the  adverse  party  with  a 
defense  to  the  action.  It  Is  clear  that  unless 
this  defense  is  a  vested,  permanent  right, 
the  statute  of  limitations  cannot  be  one  of 
repose,  because  it  is  by  virtue  of  the  perma- 
nency of  this  right  that  the  ends  of  the  stat- 
ute are  accomplished,  both  in  cases  relating 
to  titles  to  property  and  those  relating  to 
contracts.  In  cases  relating  to  the  title  of 
tangible  property,  upon  the  expiration  of  the 
period  prescribetl  by  the  statute  the  legal 
title  of  the  owner  is  devested  and  passed  to 
tlie  adverse  party, — not,  however,  by  pur- 
chase or  grant,  but  by  virtue  of  the  fact  that 
the  adverse  party,  under  the  statute,  is  vested 
with  a  permanent  defense  which  secures  and 
renders  absolute  his  possession,  in  which  is 
merged  the  title  to  the  property  which  is 
adversely  held.  Such  a  possession.  In  and  of 
itself,  is  title  of  the  highest  order.  3  Washb. 
Real  Prop.  (5th  Ed.)  144^176.  The  primary 
object  of  the  statute  is  not  the  acquisition  of 
titles,  but,  from  considerations  of  public  poli- 
cy, to  prevent  the  enforcement  of  stale  claims. 
The  acquisition  of  tangible  property  is  simply 
an  Incidental  result  of  the  defense  of  tlie 
statute  of  limitations,  only  when  the  posses- 
sion of  tangible  property  Is  involved:  but 
when  the  statute  Is  applicable  to  contracts  the 
defense  accomplishes  the  purpose  of  the  stat- 
ute directly,  by  permanently  barring  the  stale 
claim.  Certainly  It  cannot  be  claimed  with 
any  show  of  reason  or  support  of  authority 
that  the  statute  was  Intended  only  to  bar  such 
claims  temporarily,  because  such  a  limitation. 
Instead  of  remedying,  would  augment,  the 
evil  M-hlch  the  statute  was  passed  to  cuire.  It 
Is  therefore  evident  that  it  was  the  intention 
of  the  legislature  to  secure  to  adverse  parties, 
not  temporary,  but  permanent,  repose  In  all 
actions  to  which  the  statute  is  applicablo 
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after  the  expiration  of  the  period  prescrJhed; 
and,  as  It  Is  firmly  establish^  that  the  legis- 
lature possesses  the  power  to  permanently 
bar  such  claims,  In  the  absence  of  any  pro- 
Tislon  showing  a  contrary  design  the  acts 
of  the  legislature  should  be  construed  so  as 
to  carry  out  Its  Intention,  which,  we  are  of 
the  opinion.  Is  clearly  shown  by  the  purpose 
of  limitation  laws. 

In  cases  relating  to  the  enforcement  of  con- 
tracts the  question  of  adverse  possession  is 
not  InTolved,  and  therefore  In  these  cases  no 
title  to  property  can  be  acquired  by  virtue 
of  the  statutory  defense;  but  It  does  not  fol- 
low from  that  fact  that  the  obligor  acquires 
no  vested  right  in  the  defense  of  the  statute 
upon  the  expiration  of  the  statutory  period, 
for,  as  before  stated,  the  object  In  no  instance 
is  the  acquisition  of  titles,  but  in  all  cases, 
whether  relating  to  tangible  property  or  to 
obligations,  the  purpose  of  the  statute  and  Its 
provisions  are  the  same.  How,  then,  can  any 
distinction  as  to  the  effect  of  the  statute,  re- 
garding the  question  under  consideration,  be 
reasonably  made?  The  decisions  which  make 
a  distinction  between  the  cases  in  which  titles 
to  property  are  acquired  under  the  statute, 
and  those  relating  to  debts,  base  the  distinc- 
tion upon  the  ground  that  a  vested  Interest 
In  property  is  acquired,  which  the  legislature 
Is  powerless  to  disturb.  This  ground  Is  un- 
tenable, because  the  vested  Interest  in  the 
property  acquired  simply  results  from  the  ad- 
verse parties'  vested  right  In  the  statutory 
defense.  In  the  absence  of  such  vested  right, 
the  acquisition  of  a  title  to  property  under  the 
statute  would  be  Impossible.  Where  a  partic- 
ular cause  of  action  is  barred  by  the  lapse  of 
time,  the  statute  in  that  instance  has  fully 
accomplished  the  purpose  Intended;  and,  in 
instances  of  debt,  the  obligor  is  thereby  arm- 
ed with  a  defense  which,  while  It  does  not 
pay  the  debt,  destroys  the  right  of  the  obligee 
to  recover,  and  also  the  legal,  though  not  the 
moral,  obligation  of  the  obligor  to  pay.  Tb«=«e 
results  nece.«sarily  arise  from  the  nature  of 
lK>th  legal  obligations  and  the  statute  of  lim- 
itations. 

In  Suth.  St.  Const  §  471,  it  is  stated  that: 
"Tlie  obligation  of  a  contract  is  the  law 
whidi  binds  the  parties  to  perform  their 
agreement.  It  is  the  means  provided  by  law 
by  which  it  can  be  enforced,— by  which  the 
parties  can  be  obliged  to  perform  it  The 
laws  which  exist  at  the  time  and  place  of 
making  a  contract  determine  its  validity,  con- 
struction, discharge,  and  measure  of  efllclency 
for  its  enforcement."  Tlils  statement  is  sus- 
tained by  the  following  authorities:  Black, 
Const.  Law.  p.  524;  Coolcy,  Const.  lAm.  (Gth 
Ed.)  344;  Osden  v.  Saunders,  12  Wheat.  21.3, 
6  L.  Ed.  CtM;  Louisiana  v.  City  of  New  Or- 
leans, 102  U.  S.  203,  2(5  L.  Ed.  132;  Walker 
v.  Whlteiiend.  16  Wall.  314,  317,  21  L.  Ed. 
.157;  Edwards  v.  Kearzey.  00  XJ.  S.  59.5.  (500, 
24  L.  Ed.  793.  In  Louisiana  v.  City  of  Xcw 
Orleans.  102  XT.  S.  200,  20  L.  Ed.  133,  the 
court  says:  "The  obligation  of  a  contract,  in 
the  constitutional  sense,  is  the  means  provid- 


ed by  law  by  which  It  can  he:  enforcedr-by.; 
which  the  parties  can  be  obliged  to  perform 
it"  In  Walker  v.  Whitehead,  16  Wall.  817, 
21  L.  Ed.  358,  it  is  said:  "The  laws  which 
exist  at  the  time  and  place  of  the  making  of 
a  contract,  and  where  it  Is  to  be  performed, 
enter  hito  and  form  a  part  of  it  This  em- 
braces alike  those  which  affect  its  validity, 
construction,  discharge,  and  enforcement. 
Nothing  Is  more  material  to  the  obUgatidn  of 
a  contract  than  the  means  of  its  enforcement."' , 
In  Ogden  v.  Saunders,  12  Wheat  281, 6  L.  Ed. 
629,  Mr.  Justice  Johnson,  in  the  opinion  deliv- 
ered by  him,  said:  "Eight  and  obligation  are 
considered  by  all  ethical  writers  aa  correlative 
terms."  It  follows  from  the  foregoing  defi- 
nitions that  whenever  the  legal  remedy  is 
barred  by  the  statute  the  previous  legal  right 
and  legal  obligation  no  longer  exist.  Certain-, 
ly,  where  there  is  no  remedy  there  is  no  legal , 
obligation,  and,  as  legal  rights  and  legal  obliga- 
tions are  correlative  terms.  In  the  absence  of 
one  the  other  cannot  exist.  Judge  Story,  in  Le 
Roy  V.  Crownlnshield,  2  Mason,  172,  Fed.  Cas. 
No.  8,2C9,  said:  "I  am  not  aware  that  In  any 
exact  legal  sense  a  right  can  be  said  to  sub- 
sist upon  a  contract  where  the  law  has  taken 
away  all  power  of  enforcing  its  obligation  by 
any  remedy."  In  Cooley,  Const  Llm.  (6th 
Ed.)  454,  it  is  said:  "It  is  certain  that  he 
who  has  satisfied  a  demand  cannot  have  it 
revived  against  him,  and  be  who  has  become 
released  from  a  demand  by  the  operation  of 
the  statute  of  limitations  Is  equally  protected. 
In  both  cases  the  demand  Is  gone,  and  to 
restore  It  would  be  to  create  a  new  contract 
for  the  parties,— a  thing  quite  beyond  the 
power  of  legislation."  Therefore  the  note  In 
question  upon  the  expiration  of  the  statutory 
period  ceased  to  have  any  binding  eflBcacy  in 
this  state,  other  than  that  moral  obligation 
which,  though  it  might  constitute  a  sufficient 
consideration  for  a  new  promise,  would  not, 
m  the  face  of  the  statute,  support  an  action 
on  the  original  obligation  to  pay.  A  new 
promise,  however,  does  not  revive  the  former 
obligation,  but  creates  a  new  one;  and  no 
recovery  can  be  had,  except  in  an  action 
based  upon  the  new  promise,  instituted  with- 
in the  period  prescribed  by  the  statute.  An- 
thony V.  Savage,  2  Utah,  466;  Gruenberg  v. 
Bnhring,  5  Utah,  414,  16  Pac  486;  Kuhn  v. 
Mount  13  Utah,  108,  44  Pac.  1036.  This, 
as  stated  by  Judge  Story  In  Le  Roy  v.  Crown- 
lnshield, 2  Mason,  170,  Fed.  Cas.  No.  8,269, 
results,  not  from  "a  strict  legal  right  in  the 
creditor,  which  he  may  enforce  against  the 
will  of  the  debtor,  but  upon  the  notion  that 
there  still  exists,  notwithstanding  the  statut- 
able prescription,  a  moral  obligation,  binding 
In  fore  con.«eientia;,  which,  if  recognized  by 
the  debtor,  or  discharged  by  him,  repels  any 
imputation  that  the  transaction  is  a  nude 
pact,  without  consideration.  Payment,  there- 
fore, by  the  debtor,  once  made,  cannot  be 
recalled;  for  it  is  an  equitable  and  honest 
act,  and  fotmded  in  moral  obligation.  But 
still  there  Is  not  strictly  speaking,  any  right 
in  the  creditor  to  claim  payment;  for  the  law 
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has  made  the  har,  If  pleaded,  an  estoppel  of 
the  right  Such  right  Is  technically  extin- 
guished. In  contemplation  of  law,  by  the 
presumption  of  extinction,  until  the  debtor 
himself  negatives  the  presumption  by  some 
act  or  admission.  •  *  •  It  Is  plain,  there- 
fore, that  when  the  remedy  Is  said  to  be  ex- 
tinguished by  a  prescription,  and  not  the  right, 
we  are  not  to  understand  the  term  'right'  in 
its  technical  sense,  but  merely  as  a  moral  ob- 
ligation and  claim  in  natural  Justice.  In  the 
common  law,  a  right  always  supposes  some 
mode  by  which  It  can  be  enforced." 

It  is  conceded  by  counsel  for  the  appel- 
lant that  the  right  to  sue  on  the  note  was 
barred  from  January  3,  1896,  until  March  29, 
1897.  If  It  be  conceded  that  the  legislature 
can  remove  the  bar  after  it  has  existed  for 
a  period  of  that  length,  or  any  time  after  it 
has  arisen,  and  thereby  revive  the  action,  it 
follows  that  it  may  do  so  at  its  pleasure  at 
any  time,  however  remote.  "The  common 
law  [has]  fixed  no  time  as  to  the  bringing 
of  actions.  Limitations  derive  their  author- 
ity from  statutes."  U.  S.  v.  Thompson,  93 
IT.  S.  400,  2.1  I..  Ed.  194.  And  In  the  absence 
of  statutes  "there  can  be  no  bar  arising  from 
Injwo  of  time."  Hauenstein  v.  Lynham,  100 
I'.  S.  487,  488,  23  L.  Ed.  008:  1  Wood,  Llm. 
a  1,  2.  Unless,  therefore,  the  right  to  In- 
leri)o»o  the  defense  of  the  statute  in  the  place 
whore  tlio  bar  has  occurred  be  held  to  be  a 
vested,  permanent  right,  a  stale  claim  whieh 
has  remained  barred  for  more  than  20  years, 
if  after  that  time  the  statute  siiall  have  been 
removed,  may  be  enforced.  It  is  true  that 
the  lapse  of  20  years  after  a  cause  of  action 
has  accrued  raises  the  presuinptlon  of  iia.v- 
ment,  liotli  in  equity  and  at  common  law,  but 
tills  presumption  may  be  overcome  by  evi- 
dence. Its  only  effect  is  that  the  burden  of 
rebuftln?  it  is  ca.'st  uiwn  tlie  plaint  iff.  "Tliis 
presninption  of  payment  may  be  overcome  l)y 
evidence  which  would  be  wholly  lusutticieut 
as  against  the  general  statute  of  Iliuitatious, 
as  if  nonpayment  is  establlslied  by  an  admis- 
sion of  indebtedness,  althougli  such  admission 
Is  accompanied  by  refusal  to  pay  and  denial 
of  liability  to  pay,  yet  the  presumption  is  de- 
feated." 1  Wood,  Lim.  §  2;  AVallicr  v.  Robin- 
son, 13C  Mass.  280;  Bentioy's  E.xccutor's  Ap- 
ical, 90  Pa.  St.  500.  When  the  euforcemeut 
of  stale  claims  had  become  a  great  public 
evil,  and  time  had  demonstrated  tiiat  this 
presumption  of  payment  was  not  an  adeiiuate 
protection  against  the  evil,  the  statute  of  21 
.Tac.  I.,  as  a  measure  of  pul)lic  policy,  and 
"tending  to  the  peace  and  welfare  of  society," 
was  enacted,  for  the  sole  purpose  of  fl.\ing  a 
definite  iKTiod  at  which  claims  siiould  become 
stale,  and  an  action  iMised  thereon  should  be- 
come absolutely  barred.  This  bar,  however, 
like  otlier  defenses,  may  be  waived.  Like  the 
defense  of  a  discharge  from  a  debt  in  bank- 
ruptcy, the  bar  of  the  statute  of  limitations 
is  waived  if  not  pleade<l;  but,  until  the  bar 
is  waived  by  some  act  of  tlie  party  In  whose 
favor  It  has  accrued,  the  right  to  interpose 


It  as  a  defense  exists.  Although  the  statute 
of  21  Jac.  I.  failed  to  mention  actions  of  as- 
sumpsit, it  was  construed  by  the  courts  as 
embracing  such  actions  by  fair  intendment, 
and  as  coming  within  the  reason  of  the  stat- 
ute. 1  Wood,  Llm.  p.  50,  {  16.  This  stat- 
ute, in  substance,  has  been  enacted  la  all 
the  states  of  the  Union.  The  purpose  of  the 
statute  of  limitations  is  aptly  stated  In  sec- 
tion 576,  Story,  Confl.  Laws,  in  this  language: 
"Laws  thus  limiting  suits  are  founded  in  the 
noblest  policy.  They  are  statutes  of  repose, 
to  quiet  titles,  to  suppress  frauds,  and  to  sup- 
ply the  deficiency  of  proofs  arising  from  the 
ambiguity  and  otncurlty  or  the  antiquity  of 
transactions.  They  proceed  upon  the  pre- 
sumption that  claims  are  extinguished  when- 
ever they  are  not  litigated  in  the  proper  forum 
within  the  prescribed  period.  They  take 
away  all  solid  grounds  of  complaint,  because 
they  rest  on  the  negligence  or  laches  of  the 
party  himself."  It  Is  apparent  that  the  con- 
struction contended  for  by  counsel  for  the 
appellant  Is  not  consistent  with  that  purpose, 
and  would  defeat  the  attainment  of  repose,  in 
an  action  of  assumpsit,  however  stale  the 
claim  might  l>e.  It  is  a  rule  of  construction 
that  statutes  "are  to  be  so  construed  as  to 
have  a  prospective  effect,  merely,  and  will 
not  be  permitted  to  affect  past  transactions, 
unless  such  Intention  is  clearly  and  unequi- 
vocally expressed;  •  •  •  but,  upon  the 
theory  that  the  statute  only  relates  to  the 
remedy,  it  would  seem  that  it  is  competent 
for  the  Ipjrislature  to  repeal  the  statute  In 
toTo,  and  :iiake  such  rei^-al  operate  as  to  sU 
existing  claims  upon  which  tlie  statute  has 
not  run."  1  Wood,  Lim.  pp.  41.  42,  $  11,  note 
3;  Suth.  St.  Const.  $  4(!4;  Pitman  v.  Bump, 
r.  Or.  17;  Potter  v.  Mining  Co.,  19  I'tah,  421, 
57  Pac.  270.  The  amendatory  act  of  March 
20,  lSi»7.  ncitlior  by  its  expressed  terms  nor 
by  intcndiiu'iit  sliows  that  tlie  legislature  in- 
tended to  revive  causes  of  action  which  had 
before  the  passage  of  that  act  become  bar- 
red. 

We  are  clearly  of  the  opinion— First,  that 
it  was  not  the  intention  of  the  legislature  to 
revive  causes  of  action  on  claims  which  had 
previously  become  stale,  and  against  which 
the  statute  had  full}'  inm;  and,  second,  that, 
when  appellant's  right  of  action  on  the  note 
In  question  Ijecanie  liarred  under  the  previous 
statute,  tlie  respondent  acquired  a  vested 
riglit,  in  tills  state,  to  plead  that  statute 
as  a  defense  and  bar  to  the  action.  Among 
the  nimiorous  authorities  which  sustain  the 
latter  view  are  the  following:  Board  v. 
Blodgett  (111.  Sup.)  40  X.  E.  102.-;  McCrack- 
en  Co.  V.  Mercantile  Trust  Co.,  84  Ky.  344.  1 
S.  W.  58.-.;  1  Wood,  Llm.  p.  36.  S  11,  et  stHj.; 
Bnsw.  Lim.  §  14;  Bish.  Cont.  (Ed.  1887)  { 
1410;  Bish.  St.  Crimes,  i  265;  Suth.  St.  Const. 
i  480.  It  Is  onlored  that  the  judgment  of  the 
court  lielow  be  afllrmed,  and  that  the  appel- 
lant pay  the  costs. 

BAHTCH,  C.  J.,  and  MIXER,  J.,  concur. 
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STATE  T.  BATES. 
(Supreme  Oonrt  of  Utah.     May  10,  1900.) 

EVIDENCE  —  JUDICIAI.  NOTICE  —  PRIOR  PRO- 
CEEDINOS— DECISION  OF  UNITED  STATES.3U- 
PREME  COURT— LjVW  OP  THE  CASE— ARREST 
—CRIMINAL  LAW-JURY  —  JUDOMENT  —  VOID 
JUDGMENT— J  EOPARDY. 

1.  Courts  will  generally  take  judicial  notice 
of  whatever  ought  to  be  generally  known  with- 
in the  limits  of  their  jurisdiction,  and  particu- 
larly will  they  take  notice  of  the  records  and 
prior  proceedings  in  the  same  case. 

2.  Where  a  state  law,  as  to  a  certain  class 
of  cases,  has  once  been  held  by  the  supreme 
court  of  the  United  States  to  be  in  contraven- 
tion of  the  constitution  of  the  United  States  or 
ex  post  facto,  a  state  court  will,  whenever 
thereafter  a  case  of  such  class  comes  before 
it,  take  notice  of  the  decision  of  the  federal 
court,  and  of  the  question  respecting  which  the 
decision  was  made.i 

3.  When  a  decision  of  the  supreme  court  of 
the  United  States  renders  absolutely  void  con- 
victions and  judgments  in  certain  cases  which 
have  never  been  appealed,  on  account  of  cer- 
tain similar  defects  in  procedure,  a  defendant 
released  from  sentence  under  such  a  void  judg- 
ment may  be  rearrested  and  tried  for  the  same 
offense;  and  the  doctrine  of  the  law  of  the 
case  does  not  apply. 

4.  In  a  criminal  case  tried  before  an  unlaw- 
ful jui-y,  all  proceedings,  after  plea  entered, 
are  wholly  void,  because  of  a  lack  of  jurisdic- 
tion in  the  court;  and  a  sentence  and  judgment 
therein  are  mere  nullities,  and  may  be  so  treat- 
ed by  evew  one  at  any  time. 

5.  An  unlawful  trial  and  a  conviction  therein, 
followed  by  an  absolutely  void  judgment  on 
such  conviction,  do  not  have  the  effect  of  put- 
ting a  defendant  once  in  jeopardy,  and  upon  his 
release  from  custody  under  such  void  judgment 
he  may  be  rearrested  under  the  same  indict- 
ment and  upon  the  same  charge;  and  no  plea 
of  once  in  jeopardy  can  be  a  bar  to  a  lawful 
trial,  notwithstanding  his  former  conviction 
stands  unreversed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  FourTh  district; 
John  E.  Booth,  Judge. 

George  M.  Bates  was  charged  with  murder. 
From  a  judgment  dismissing  the  accnsed,  the 
state  appeals.    Reversed. 

A.  C.  Bishop,  Atty.  Gen.,  and  W.  A  Lee. 
Dep.  Atty.  Gen.,  for  the  State.  J.  W.  X. 
Whitecotton  and  S.  H.  Thunuan,  for  respond- 
ent. 

BARTCH,  C.  J.  In  this  case  the  defendant 
was  charged  by  Indictment  with  the  crime 
of  murder  in  the  second  degree.  The  offense 
was  alleged  to  have  been  committed  In  the 
county  of  Tooele  on  September  22,  1895,  and 
the  Indictment  was  flled  on  the  30th  day  of 
the  same  month  In  the  district  court  of  the 
Third  Judicial  district  of  the  territory  of 
Utah,  which  district  included  that  county. 
On  October  1,  1895,  the  prisoner  entered  a 
plea  of  not  guilty  to  the  Indictment.  There- 
after, upon  the  territory  being  admitted  Into 
the  Union  as  a  state,  the  files  and  records  In 
the  case  were  transmitted  to  the  clerk  of  the 
district  court  In  and  for  Tooele  county.  On 
April  7,  1896,  the  defendant  was  tried  before 

'  State  V.  Hart.  B7  Pac.  415.  19  Utah,  438;  SUte  v. 
Batea,  47  Pac.  78,  14  Utab,  293,  43  L.  R.  A.  33;  State 
V.  Tbompaon,  60  Pac.  409,  16  Utab,  488;  TtaompBon  T. 
Utah,  18  Sup.  CU  6Z0,  170  U.  S.  343,  42  L.  Ed.  1061. 


a  Jury  of  eight  men,  as  provided  In  the  con- 
stitution and  statutes  of  the  state,  and  con- 
victed, against  the  objections  of  the  defend- 
ant to  such  a  trial.  Afterwards,  upon  the 
defendant  being  sentenced  to  the  state  prison 
for  a  period  of  10  years,  the  case  was  ap- 
pealed to  the  state  supreme  court,  where  the 
trial  by  a  jury  of  eight  men  was  held  valid, 
and  the  Judgment  affirmed.  On  May  12, 
1898,  npon  habeas  corpus  proceedings  being 
Instituted  In  the  United  States  district  court 
for  the  state  of  Utah,  the  defendant  was  re- 
leased from  Imprisonment,  but  was  Immedi- 
ately rearrested  upon  a  warrant  of  arrest 
Issued  out  of  the  district  court  of  Tooele 
county.  Then,  npon  motion  of  the  defendant, 
a  change  of  venue  was  granted,  and  the  case 
removed  to  the  district  court  of  Utah  county. 
There,  upon  motion  In  behalf  of  the  prisoner, 
the  cause  was  dismissed  and  the  bail  dis- 
charged on  the  ground  that  the  court  had  no 
Jurisdiction  of  the  subject-matter  or  of  the 
person  of  the  defendant,  or  any  authority  to 
try  the  same.  This  appeal  is  from  that  Judg- 
ment. 

At  the  outset  counsel  for  the  respondent  In- 
sist upon  their  motion  to  strike  from  the  tran- 
script an  affidavit  and  some  other  documents 
attached  thereto,  relating  to  the  proceedings 
on  habeas  corpus  In  the  United  States  district 
court  by  which  the  prisoner  was  discharged 
from  custody,  and  claim  they  were  never 
settled  In  a  bill  of  exceptions,  and  that  they 
have  not  been  certified  to  this  court  by  the 
clerk  of  that  court.  We  do  not  deem  It  Im- 
portant to  rule  upon  this  motion,  because  there 
appears  to  be  nothing  In  the  aflldavit  and 
documents  referred  to,  material  to  this  deci- 
sion, of  which  we  cannot  take  judicial  notice. 
A  court  will  take  notice  of  the  records  and 
prior  proceedings  In  the  same  case.  Likewise, 
"courts  will  generally  take  notice  of  whatever 
ought  to  be  generally  known,  within  the  lim- 
its of  their  Jurisdiction."  1  Greenl.  Ev.  H  5. 
6;  Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200; 
State  V.  Bo  wen,  10  Kan.  475;  Dawson  v. 
Bawson,  29  Mo.  App.  521.  So,  where  a  state 
law,  as  to  a  certain  class  of  cases,  has  once 
been  held  by  the  supreme  court  of  the  United 
States  to  be  In  contravention  of  the  consti- 
tution of  the  United  States,  or  ex  post  facto,  a 
state  court  will,  whenever  thereafter  a  case 
of  such  class  comes  before  It,  take  notice  of 
the  decision  of  the  federal  court  which  de- 
clared such  law  so  ex  post  facto,  and  of  the 
question  resiieetlng  which  the  decision  was 
made.  This  principle  was  recognized  In  State 
V.  Hart  (Utah)  57  Pac.  416,  where  Mr.  Jus- 
tice Miner,  speaking  for  the  court,  said:  "The 
cases  of  State  v.  Bates,  14  Utah,  293,  47  Pac. 
78,  43  L.  R.  A.  33,  and  State  v.  Thompson,  15 
Utah,  488,  50  Pac.  409,  practically  embraced 
the  same  questions  Involved  In  this  case.  In 
passing  upon  the  latter  case  the  supreme 
court  of  the  United  States,  In  Thompson  v. 
Utah,  170  U.  S.  343,  18  Sup.  Ct.  C20,  42  L.  Ed. 
1001,  held  that  the  provision  of  article  1,  $  10. 
of  tie  constitution  of  this  state,  providing  for 
the  trial  of  criminal  cases,  not  capital,  In 
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courts  of  general  Jnrlsdlction,  by  a  Jury  com- 
posed of  eight  persons,  instead  of  twelve,  Is 
ex  post  facto  In  Its  application  to  felonies 
committed  before  the  territory  became  a 
state."  And  the  defendant,  Morris,  haying 
committed  his  offense  under  the  territorial 
government,  we  held  that,  in  accordance  with 
that  decision,  he  could  be  tried  in  the  state 
court  by  a  Jury  of  12  men.  Hence,  fol- 
lowing tbe  decision  In  the  Hart  Case,  we 
may  look  into  that  of  the  supreme  court  of 
the  United  States,  rendered  in  the  Thompson 
Case,  to  ascertain  to  what  extent  It  afCects 
the  case  at  bar.  The  main  question,  there- 
fore, remains  to  be  considered,— whether,  un- 
der the  decision  of  the  federal  supreme  court 
In  the  Thompson  Case,  and  in  view  of  the 
previous  proceedings  and  Judgment  in  this 
case  Id  the  state  courts,  the  Judgment  of 
dismissal  entered  by  the  lower  court  herein 
was  correct. 

The  appellant  contends  that  the  action  of 
tbe  court  In  dismissing  the  case  for  tbe  want 
of  Jurisdiction  was  erroneous,  and  maintains 
that  all  the  former  proceedings,  after  tbe  en- 
try of  tbe  defendant's  plea,  and  tbe  convic- 
tion, were  absolutely  void,  because  tbe  trial 
was  conducted  before  an  unlawful  Jury;  that 
the  Judgment  resulting  therefrom,  although 
affirmed  by  this  court  was  likewise  null  and 
void;  and  that,  no  lawful  Jury  having  l)een 
Impaneled  and  sworn  at  that  trial,  the  de- 
fendant was  not  in  Jeopardy.  The  respondent 
mslsts  that  as  tbe  district  court  held  that  it 
was  lawful  to  try  him  before  a  Jury  of  8 
men,  and  having  been  so  tried  and  convicted, 
and  as  the  Judgment  was  affirmed  by  the  su- 
preme court,  and  the  case  never  taken  to  or 
the  Judgment  reversed  by  tbe  supreme  court 
.  of  tbe  United  States,  be  cannot  again  be  tried 
for  the  same  offense,  and  Invokes  the  doctrine 
of  the  law  of  the  case.  This  position  of  the 
respondent,  under  the  facts  and  circumstances 
of  this  case,  cannot  be  regarded  as  sound. 
It  Is  true,  tbe  case  has  been  once  tried  by  a 
Jury  of  8  men,  and  the  state  courts  held  that 
to  be  a  lawful  Jury,  and  tbe  cause  was  never 
removed  to  the  federal  supreme  court,  and 
hence  never  reversed  by  It;  but  the  case  of 
State  V.  Thompson,  supra,  which  Involved 
the  identical  question,  respecting  the  valid- 
ity of  the  state  law  providing  for  8  instead 
of  12  Jurors  In  the  trial  of  this  class  of  cases, 
was  appealed  to  the  federal  supreme  court, 
and  that  court  In  that  case  reversed  the  state 
courts,  and  held  the  state  law  ex  post  facto 
and  void  with  respect  to  this  class  of  cases.— 
felonies  committed  before  tbe  territory  be- 
came a  state.  Mr.  Justice  Harlan,  delivering 
the  opinion  of  the  court  in  tbe  case,  said: 
"In  our  opinion,  the  provision  In  the  consti- 
tution of  Utah  providing  for  the  trial  in  courts 
of  general  Jurisdiction  of  criminal  coses,  not 
capital,  by  a  Jury  composed  of  eight  persons, 
is  ex  poet  facto  in  its  application  to  felonies 
committed  before  the  territory  became  a 
state,  because  in  respect  of  such  crimes  tbe 
constitution  of  the  United  St.ntt's  gave  the  ac- 
cused, at  tbe  time  of  the  commission  of  his 


offense,  the  right  to  be  tried  by  a  Jnry  of 
twelve  persons,  and  made  It  Impossible  to  de- 
prive him  of  his  liberty  except  by  tbe  nnanl- 
mouB  verdict  of  such  a  Jury."  The  effect  t€ 
that  decision  was  to  render  absolutely  Told 
the  conviction  had  and  Judgment  pronounced 
under  the  state  law  In  every  case  of  felony, 
where  the  offense  bad  been  committed  before 
statehood.  Therefore,  notwithstanding  the 
fact  that  the  case  at  bar,  which  Is  a  felony 
shown  to  have  been  committed  before  tbe  ter- 
ritory became  a  state,  was  not.  In  terms,  re- 
versed by  the  court  of  last  resort  the  effect 
upon  It  was  Just  the  same  as  If  It  had  been 
so  reversed.  And  this  Is  the  sense  in  which 
that  decision  was  received  and  treated  with 
respect  to  this  case;  for  upon  Its  rendition 
the  respondent  was  released  from  imprison- 
ment and  thereafter  again  arrested  under 
the  same  indictment  and  upon  the  same 
charge.  Under  such  circumstances,  the  doc- 
trine of  tbe  law  of  the  case  does  not  apply. 
Can  he,  then,  the  Judgment  of  the  state 
courts,  according  to  the  decision  of  the  su- 
preme court  of  the  United  States,  behig  abso- 
lutely null  and  void,  be  now  tried  by  a  lawful 
Jury  of  12  men?  A  void  Judgment  la  really 
no  Judgment.  It  leaves  tbe  parties  litigant  In 
the  same  position  they  were  in  before  the 
trial.  It  leaves  them  in  exactly  tbe  same  posi- 
tion as  If  no  trial  had  taken  place.  Such  a 
Judgment  confers  authority  upon  no  one  to 
enforce  it  "A  void  Judgment"  says  Mr. 
Black,  "is  in  reality  no  Judgment  at  alL  It 
is  a  mere  nullity.  It  Is  attended  by  none  of 
the  consequences  of  a  valid  adjudication,  nor 
is  it  entitled  to  the  respect  accorded  to  one 
It  can  neither  affect  impair,  nor  create  rights. 
As  to  the  person  against  whom  it  professes 
to  be  rendered.  It  binds  him  In  no  degree 
whatever;  it  has  no  effect  as  a  Hen  upon  bis 
property;  It  does  not  raise  an  estoppel  against 
him.  As  to  the  person  in  whose  favor  it  pro- 
fesses to  be,  it  places  him  in  no  bettor  posi- 
tion than  he  occupied  before;  it  gives  bim 
no  new  right  but  an  attempt  to  enforce  It 
will  place  him  In  peril.  As  to  third  persons. 
It  can  neither  be  a  source  of  title,  nor  an  Im- 
pediment in  the  way  of  enforcing  their 
claims.  It  is  not  necessary  to  take  any  steps 
to  have  it  reversed,  vacated,  or  set  aside. 
But  whenever  It  is  brought  up  against  a  par- 
ty, he  may  assail  Its  pretensions  and  show 
Its  wortblessness.  It  is  supported  by  no  pie- 
sumptions,  and  may  be  Impeached  in  any  ac- 
tion, direct  or  collateral."  Black,  Judgm.  | 
170.  In  the  present  case  all  the  proceedings 
of  tbe  trial  court  after  tbe  defendant  bad  en- 
tered his  plea  were  wholly  void,  because  the 
cotn^  In  the  absence  of  a  lawful  Jury,  had 
no  Jurisdiction  to  try  tbe  cause;  and  there- 
fore Its  sentence  and  Judgment  were  mere 
nullities,  and  the  affirmance  of  the  Judgment 
by  the  sutH-eme  court  could  not  make  them 
valid.  That  Judgment  therefore  could  be  held 
and  b'eated  as  a  nullity  whenever,  wherever, 
and  by  whomsoever  used  or  relied  upon  as  a 
valid  Judgment  As  soon  as  it  was  shown 
that  the  defendant  was  tried  by  a  court  hav- 
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Ing  no  Jurisdiction;  and  that  he  was  denied  a 
rigljt  guarantied  him  by  the  federal  constitu- 
tion, the  judgment  against  him  wag  not  mere- 
ly voidable,  but  absolutely  void,  and  he  at 
once  became  entitled  to  his  discharge,  and 
neither  the  trial  nor  the  judgment  had  the 
effect  even  of  putting  the  prisoner  In  jeopardy. 
As  a  consequence,  upon  his  release  from  im- 
{HTlsonment,  because  of  the  void  Judgment,  he 
was  again  subject  to  arrest  under  the  same 
indictment  and  upon  the  same  charge;  and 
no  plea  of  once  having  been  put  in  Jeopardy 
for  the  same  offense  can  be  a  bar  to  a  lawful 
trial,  notwithstanding  his  former  conviction 
stands  unreversed.  This  Is  so  because  the 
former  trial  was  conducted  under  a  law  which 
has  since  been  declared  by  the  court  of  last 
resort  to  be,  as  to  such  a  case,  in  contraven- 
tion of  the  constitution  of  the  United  States; 
the  trial  court  thus  having  acted  without  Ju- 
risdiction. Therefore  the  respondent  may 
now  be  tried  before  a  lawful  jury.  "If  a 
court  has  no  jurisdiction  over  the  offense,  or 
derives  its  existence  from  an  unconstitutional 
statute,  or  is  holding  a  term  not  authorized,  or 
is  otherwise  without  authority  in  the  premises, 
the  defendant  is  not  In  jeopardy,  however  far 
the  tribunal  proceeds.  In  most  or  all  of  these 
circumstances  the  final  Judgment  is  not  void- 
able, as  mentioned  in  a  previous  section,  but 
void,  so  that  his  unreversed  conviction  is 
not  more  a  bar  to  another  prosecution  than 
bis  acquittal."  1  Bish.  Cr.  Law,  {  1028;  Black, 
.Tudgm.  I  218;  Brown,  Jur.  §§  101,  102; 
Thompson  v.  Utah,  supra;  State  v.  Hart,  su- 
pra; In  re  McClaskey,  2  Okl.  568,  37  Pac.  854; 
In  re  TerriU,  52  Kan.  29,  34  Pac.  454;  HiU 
V.  People,  10  Mich.  351;  State  v.  Carman 
(Iowa)  18  N.  W.  691;  Hilands  v.  Com.,  Ill 
Pa.  St.  1,  2  Atl.  70. 

We  are  of  the  opinion  that  the  cour  erred 
in  dismissing  the  case.  The  Judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  reinstate  the  ca»» 
and  proceed  In  accordance  herewith. 


BASKIN,    J., 
Judge,  concur. 


and    Mccarty,    District 


NEWMAN  ▼.  FREITAS  et  al.     (S.  F.  1,446.5 
(Supreme  Court  of  California.    July  20,  1900.) 
BPKCIFIC   PERFORMANCE— ADEQUATE  CONSID- 
ERATION —  ATTORNEY    AND    CLIENT  —  CON- 
TRACT TO  SECURE  A  DIVORCE— CONTINQENT 
FEE— VALIDITY— PUBLIC    POLICY. 

1.  Where  detendnnt  agreed  in  writing  to  pay 
an  attorney  a  continpent  fee  of  one-third  of  all 
community  proi)erty  he  might  secure  in  an  ac- 
tion for  divorce  against  her  husband,  and  the 
court,  with  knowledge  of  the  contract,  allowed 
the  attorney  a  fee  of  ^l.tOO.  which  was  ^TtO 
for  each  day  actually  employed,  and  the  attor- 
ney assigned  the  contract  to  plaintiff,  si)ecific 
perforuiance  was  properly  denied,  since  the  at- 
torney had  already  received  an  adequate  con- 
sideration for  the  contract. 

2.  Defendant  agreed  in  writing  to  pay  an 
attorney  n  contingent  fee  of  one-third  of  all 
romnmnity  property  he  might  secure  in  an  ac- 
tion for  divorce  against  her  hiishand.  or  by  rea- 
Hon  of  any  comjiromise  or  settlement  thereof, 
^e  attorney  assigned  the  contract  to  plaintiff, 


who  stJed  for  specific  performance.  ffeW,  that; 
the  contract  was  void  and  unenforceable,  as, 
against  public  policy. 

Department  1.  Appeal  from  superior  court,, 
city  and  county  of  San  Francisco. 

Action  by  Samuel  Kewman  against  Ada  M. 
Freltas  and  another.  From  a  Judgment  In  fa- 
vor of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Robt.  Y.  Hayne,  for  appellant.  Rodgers, 
Paterson  &  Slack,  for  respondent  Ada  M. 
Freltas.  Samuel  M.  Shortridge,  for  respond- 
ent Manuel  T.  Freltas. 


VAN  DYKE,  J.  The  appellant,  as  plain- 
tiff, sues  as  assignee  of  a  contract  for  contin- 
gent fees  in  a  divorce  suit.  The  contract  In 
question  is  as  follows:  "I  hereby  retain  and 
employ  J.  H.  Long,  Esq.,  as  my  attorney,  to 
act  for  me  in  all  matters  arising  or  growing 
out  of  any  divorce  proceedings  or  separation 
with  my  husband,  M.  T.  Freltas,  or  in  regard 
to  the  settlement  of  my  community  property 
rights,  or  to  act  for  me  in  regard  to  any  set 
tlement,  compromise,  or  other  disposition  of 
any  agreement  or  settlement  which  may  take 
place  between  myself  and  my  said  husband. 
I  am  about  to  commence  proceedings  tar  ab- 
solute divorce  or  separation,  and,  whereas,  I 
desire  to  secure  my  proper  proportion  of  the 
community  property,  I  hereby  empower  and 
authorize  the  said  J.  H.  Long  to  do  whatever 
he  may  see  fit  In  the  premises  in  connection 
with  said  divorce  or  separation,  and  obtain- 
ing of  my  portion  of  the  community  proper- 
ty; and  I  hereby  agree  to  pay  to  the  said 
J.  H.  Long  one  third  (%)  of  all  amonnts  re- 
covered or  received  by  me  by  reason  of  said 
or  any  action  commenced  in  my  behalf,  or  by 
reason  of  any  settlement,  compromise,  com- 
pact, or  agreement,  or,  in  flue,  by  any  reason 
whatsoever:  provided,  first,  however,  that  no 
compromise  or  agreement  can  take  place  or 
be  had  in  the  premises  without  first  obtaining 
the  written  consent  of  said  parties  hereto: 
and  I  further  agree  in  no  event  to  substitute 
any  attorney  in  the  place  of  said  Liong  in  said 
matters.  In  witness  whereof,  the  said  par- 
ties  hereto  have  hereunto  set  their  hands 
and  seals  this  24th  day  of  October,  1893.  Ada 
M.  Freltas.  J.  H.  Long."  The  court  below 
found  that  the  said  James  H.  Long,  one  of 
the  parties  to  the  contract,  at  the  time  of 
making  the  same,  was  an  attorney  at  law 
admitted  to  practice  only  in  the  superior  court 
In  and  for  the  city  and  county  of  San  Fran- 
cisco, and  never  had  been  admitted  to  prac- 
tice in  the  8>\preme  court  of  the  state ;  that 
tmder  said  contract  said  Long  commenced  an 
action  in  the  superior  court  In  and  for  said 
city  and  county  of  San  Francisco,  in  the  name 
of  said  Ada  M.  Freitas,  against  her  husband, 
Manuel  T.  FreKnH,  for  a  divorce  and  a  divi- 
sion of  the  common  proi)erty;  that  he  con- 
ducted the  proceedings  in  said  action  during 
the  period  of  about  15  muntns,  mostly  in 
taking  ttsiiniouy  before  the  commissioner  to 
whom  the  cause  had  been  referred  for  that 
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purpose,  and  the  taking:  of  such  testimony 
consisted  of  24  hearings  before  said  commls- 
Bloner.  The  testimony  so  taken  consisted  of 
1,278  typewritten  pages  of  ordinary  size,  and 
at  the  end  of  said  period,  about  April,  1895, 
the  plaintiff  In  said  action,  Ada  M.  Freltas, 
became  dissatlsfled  with  her  attorney,  and, 
with  the  consent  of  said  attorney,  employed 
Messrs.  Delmas  &  Shortrldge,  who  were 
thenceforth  associated  with  said  Long  in 
said  cause;  that  thereafter  the  said  Long,  in 
conjunction  with  said  Shortridge,  of  said  firm, 
drafted  an  amended  complaint  In  said  cause, 
and  thereafter  participated  in  two  hearings 
before  said  commissioner  In  the  taking  of 
testimony,  but  that  he  did  not  participate  in 
any  further  bearing  before  said  commissioner; 
that  during  the  month  of  June,  1896,  the 
cause  was  argued  in  the  superior  court  by 
said  Shortrldge  on  the  testimony  taken  before 
bald  commissioner,  and  said  Long  did  not  par- 
ticipate In  said  argument,  and  did  not  know 
that  said  cause  was  set  down  for  argument, 
or  that  any  argument  was  made  therein,  tm- 
tU  everything  was  concluded  and  the  compro- 
mise made,  but  that  he  never  refused  to  ren- 
der any  services  requested  of  him  in  the 
cause;  that  some  IS  months  after  Delmas  & 
Shortridge  were  associated  in  the  case,  and 
when  the  decree  of  divorce  had  been  granted, 
a  compromise  as  to  the  property  rights  was 
arranged  between  the  plaintiff  and  defendant 
in  said  action;  that  by  the  terms  of  said  com- 
promise the  defendant  in  said  action  convey- 
ed and  transferred  to  the  plaintiff  therein 
two  pieces  of  real  estate  situated  In  the  city 
and  county  of  San  Francisco,  alleged  to  be  of 
the  value  of  $10,000;  household  furniture,  in- 
cluding a  piano,  of  the  value  of  $1,500  and 
upwards,  and  the  sum  of  $1,600  In  cash;  that 
she  was  decreed  $50  per  month  as  permanent 
alimony;  and  that  during  the  pendency  of  the 
divorce  case,  by  order  of  the  court,  said 
Long  received  as  counsel  fees  the  sum  of 
$1,100  from  the  defendant  in  said  action. 
Bat  it  Is  found  that  this  order  was  made 
with  knowledge  of  the  existence  of  the  writ- 
ten contract  iu  question  for  a  contingent  fee. 
It  is  also  found  that  said  Long,  although 
not  admitted  to  the  supreme  court,  was  at  all 
times  a  reputable  attorney,  and  competent  to 
prosecute  or  manage  any  action  before  the 
superior  court,  and  that  he  did  not  negligent- 
ly or  otherwise  abandon  the  case  of  the  de> 
fendant  Ada  M.  Freltas,  In  the  said  superior 
court;  that  said  Long,  on  or  about  the  20th 
of  July,  1894,  executed  and  delivered  to  the 
plaintiff  an  assignment  and  transfer  of  said 
contract  between  him  and  said  Ada  M.  Frel- 
tas. Upon  these  facts  the  court  found,  as  a 
conclusion  of  law,  that  the  plaintiff  was  not 
entitled  to  recover  in  said  action,  and  ordered 
judgment  accordingly  in  favor  of  the  defend- 
ants. An  appeal  Is  taken  from  the  Judgment 
so  entered,  and  comes  up  on  the  judgment 
roll.  The  contention  on  behalf  of  the  appel- 
lant Is  that,  upon  the  facts  found  by  the  court, 
the  Judgment  should  have  gone  for  the  plain- 
tiff.   The  judgment,  however.  Is  sustainable 


upon  several  grounds,  and  for  various  rea- 
sons: / 

1.  This  Is  not  an  action  at  law  to  recover 
npon  the  contract,  or  for  damages  for  a 
breach  of  the  same,  but  is  a  case  In  equity  tat 
a  specific  performance  of  the  contract  In  ques- 
tion. "Specific  performance  cannot  be  enfor- 
ced against  a  party  to  a  contract  In  any  of 
the  following  cases:  (1)  If  he  has  not  re- 
ceived an  adequate  consideration  for  the  con- 
tract. (2)  If  It  Is  not  as  to  him  Just  and  rea- 
sonable." Civ.  Code,  {  3391.  In  Morrill  y. 
Everson,  77  Cal.  114,  19  Pac.  190,  It  is  held 
that,  while  there  was  a  consideration  suffi- 
cient to  support  the  contract  at  law,  yet  there 
was  no  adequate  consideration,  and  that  con- 
sequently a  court  of  equity  would  not  specific- 
ally enforce  It;  that,  although  before  the 
Code  the  preponderance  of  authority  was  that 
the  mere  Inadequacy  of  consideration,  not 
amounting  to  evidence  of  fraud,  was  not 
ground  for  refusing  specific  performance,  yet 
that,  under  the  provisions  of  the  Code,  Inade- 
quacy of  consideration  Is  made  a  distinct 
ground  for  refusing  specific  performance. 
Mrs.  Freltas  did  not  receive  an  adequate  con- 
sideration for  her  promise,  and  Long  was 
fully  compensated  for  the  services  he  per- 
formed. It  appeared  there  were  24  hearings 
Which  he  attended  before  the  commissioner  in 
taking  testimony,  and  that  all  the  testimony 
taken  was  1,279  typewritten  pages,  or  about 
60  pages  at  a  session,  which  would  not  be  a 
very  hard  day's  worn,  to  eaj  the  least  But, 
at  the  rate  the  services  were  performed,  the 
compensation  received  amounted  to  nearly 
$50  per  day.  It  is  found  that  the  court.  In 
making  the  allowance  to  Mrs.  Freltas  as  com- 
pensation tot  Long  as  her  attorney,  knew  of 
the  existence  of  the  contract.  The  Inference, 
therefore,  is  that  the  court  held  the  contract 
to  be  illegal  and  void;  otherwise,  the  allow- 
ance was  made  squarely  in  the  teeth  of  ser- 
eral  declstons  by  this  court  Sharon  v.  Sha- 
ron, 75  Cal.  1,  42,  16  Pac.  846;  Reynolds  v. 
Reynolds,  67  Cal.  176.  7  Pac.  480;  White  v. 
White,  86  Cal.  212,  24  Pac.  1030.  In  the  Shar- 
on Case  there  was  a  contract  for  a  contingent 
fee,  as  in  this  case;  and  the  court  without 
deciding  whether  such  an  agreement  was 
valid  and  enforceable,  says:  "Conceding  that 
the  agreement  cannot  be  enforced,  in  case,  as 
the  final  result  of  litigation,  the  plaintiff  shall 
realize  a  share  or  portion  of  the  community 
property,  the  agreement  was  a  fact  which 
should  have  Influenced  the  action  of  the  court 
below.  If  it  had  appeared  at  the  hearing  ot 
the  motion  that  Mr.  Tyler,  actuated  solely  by 
a  desire  to  vindicate  justice  and  the  good 
name  of  the  plalntia,  had  promised  to  prose* 
cute  the  action  without  compensation,  that  he 
was  fully  competent  and  had  prosecuted  it 
the  circumstances  would  show  that  she  had 
no  necessity  for  money  to  pay  counsel.  The 
question  is  not  whether,  as  between  the  par- 
ties, counsel  ought  to  be  paid,  but  whether 
the  wife  has  need  of  money  to  prosecute  her 
action.  •  •  •  If  counsel  had  abandoned 
her  cause,  It  might  perhaps  have  been  necea- 
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atny  tor  the  court  to  provide  the  plaintiff 
means  for  securing  legal  assistance."  It  is 
fair  to  presume,  therefore,  that,  as  the  court 
below  understood  the  matter,  the  allowance 
made  to  Long  as  the  attorney  of  Mrs.  Freltas 
was  made  as  If  no  contract  had  existed.  At 
any  rate,  It  was  a  reasonable  compensa- 
tion for  the  services  he  had  performed.  In 
Cooper  V.  Pena.  21  Cal.  403,  It  is  said:  "Be- 
fore the  court  will  act,  it  must  be  satisfied 
that  the  contract  is  reasonable  and  equal  In 
Its  operation.  The  rule,  as  stated  by  Chan- 
cellor Kent,  is  that  unless  the  court  be  satis- 
fled  that  the  contract  Is  fair  and  Just  and 
«qual  in  all  its  parts,  and  founded  on  an  ade- 
quate consideration,  it  will  not  by  the  interpo- 
altion  of  its  extraordinary  power  order  it  to  be 
executed."  In  Agard  v.  Valencia,  39  Cal.  292, 
it  is  said:  "Another  well-established  rule  in 
courts  of  equity  is  that  in  a  suit  for  a  specific 
X>erformance  it  must  be  affirmatively  shown 
that  the  contract  Is  fair  and  Just,  and  that  It 
would  not  be  inequitable  to  enforce  it  The 
court  will  not  lend  its  aid  to  enforce  a  con- 
tract which  is  in  any  respect  unfair  or  savors 
«f  oppression,  but  in  such  cases  will  leave  the 
party  to  his  remedy  at  law."  See,  also,  Bruck 
V.  Tucker,  42  Cal.  346;  Stnrgls  v.  Gallndo,  S9 
Cal.  28;  Kelly  v.  Railroad  Co.,  74  Cal.  657, 16 
Pac.  386;  Mathews  v.  Davis,  102  Cal.  204,  86 
Pac.  358.  The  plaintiff  in  this  action  seeks 
to  recover  not  only  one-third  of  the  real  and 
personal  property  and  money  payment,  but 
also  one-third  of  the  allowance  for  perma- 
nent support  ordered  to  be  paid  by  the  hus- 
band to  the  wife  in  the  divorce  suit,  and  asks 
that  this  court  decree  accordingly,  and  that 
said  Manuel  T.  Freltas  be  ordered  to  pay  over 
to  the  plaintiff  the  one-third  of  the  $50  per 
month,  as  the  same  becomes  due.  Aside  from 
the  objection  that  a  specific  performance 
should  not  be  decreed  in  this  case  as  to  the 
permanent  alimony,  or,  rather,  support,  and 
the  personal  property  in  question,  Long  hav- 
ing received  a  fair  compensation  for  all  the 
services  he  rendered  to  the  plaintiff  in  the 
divorce  suit,  his  assignee  of  the  contract 
standing  in  no  better  position  than  he  would. 
It  would  not  only  be  Inequitable,  but  unrea- 
sonable and  unjust,  to  decree  a  specific  per- 
formance in  his  favor. 

2.  But  there  is  an  objection  to  the  enforce- 
ment of  the  contract  more  radical  than  the 
one  just  considered.  The  contract  is  in  its 
nature  against  the  policy  of  the  law  and  con- 
trary to  good  morals.  The  law  does  not  favor 
divorce,  and  permits  it  only  for  approved 
causes,  and  no  sentence  from  duly-establlsh- 
<^  public  authority.  Therefore  any  agree- 
ment for  divorce,  or  any  collateral  bargain- 
ing promotive  of  it,  is  considered  unlawful 
and  void.  2  Blsh.  Mar.,  Dlv.  &  Sep.  i  696; 
Oreenh.  Pub.  Pol.  p.  400.  Under  our  Code 
either  husband  or  wife  may  enter  Into  any 
agreement  or  transaction  with  the  other,  or 
with  any  other  person,  respecting  property, 
which  either  might  if  unmarried.  Civ.  Code, 
^  158.  Notwithstanding  this  freedom  to  enter 
into  any  contract  between  themselves  or  with 


other  persons,  it  has  been  held  In  this  state 
repeatedly  that  an  agreement  between  hus- 
band and  wife,  founded  upon  consideration, 
to  withdraw  or  abandon  a  defense  to  a  suit 
for  divorce,  or  do  anything  to  facilitate  pro- 
curing the  same,  is  illegal  and  void.  Beard  v. 
Beard,  65  Cal.  354,  4  Pac.  229;  Senter  v. 
Senter,  70  Cal.  619,  11  Pac.  782;  Loveren  v. 
Loveren,  106  Cal.  509,  39  Pac.  801.  In  the 
latter  case  the  following  from  Phillips  v. 
Thorp,  10  Or.  494,  is  quoted  with  approval: 
"The  authorities  are  uniform  in  holding  that 
any  contract  between  the  parties  having  for 
its  object  the  dissolution  of  the  marriage  con- 
tract, or  facilitating  that  result,  such  as  an 
agreement  by  the  defendant  in  a  pending  ac- 
tion for  divorce  to  withdraw  his  or  her  oppo- 
sition,—to  make  no  d^ense,— is  void,  as  con- 
tra bonos  mores."  The  courts  of  other  states 
have  expressed  themselves  similarly  in  refer- 
ence to  such  contracts.  In  Hamilton  v.  Ham- 
ilton, 89  III.  349,  it  is  said:  "The  majority  of 
the  court,  howevw,  are  of  opinion  that  the 
contract  set  out  in  the  declaration  is  in  its 
essence  and  character  against  public  policy, 
and  It  must  be  held  invalid  upon  that  ground. 
While  divorces  are  authorized  by  law,  they 
ought  not  to  be  encouraged.  In  this  contract 
there  is  no  express  agreement  that  the  hus- 
band would  not  resist  the  application  for  a 
divorce,  or  that  he  would  consent  to  a  divorce. 
Still  it  is  thought  that  to  permit  such  a  con- 
tract as  this  to  be  enforced  in  the  courts 
would  open  the  door  for  the  attainment  of 
divorces  by  collusion,  and  upon  this  ground 
the  decision  of  the  court  in  sustaining  the  de- 
murrer to  the  declaration  ought  to  be  sustain- 
ed." In  Muckenburg  v.  Holler,  29  Ind.  189, 
the  court  say:  "The  special  contract  for  the 
payment  of  two  hundred  dollars  was  con- 
trary to  the  policy  of  the  law.  It  was  so 
framed  as  to  have  effect  only  on  condition 
that  a  divorce  should  be  granted.  Its  direct 
tendency  was  to  influence  the  present  plaintiff 
In  procuring  a  divorce,  or  In  overcoming  re- 
sistance to  an  effort  by  his  wife  directed  to 
that  end.  The  marriage  relation  is  not  thus 
to  be  tampered  with,  and  the  courts,  by  con- 
tracts of  the  parties,  converted  Into  mere  reg- 
isters of  their  agreement  for  separation  from 
the  bonds  of  matrimony.  The  law  favors 
marriage,  and  cannot,  therefore,  sanction  con- 
tracts intended  to  promote  its  dissolution,  by 
lending  itself  to  their  enforcement  We  know 
of  no  case  In  the  books  in  which  such  an  ap- 
peal to  any  court  to  compel  the  fulflllment  of 
such  a  contract,  or  to  award  damages  for  its 
breach,  has  been  successfully  made."  In 
Schmledlng  v.  Doellner,  10  Mo.  App.  373,  it  is 
said  "that  any  agreement  entered  Into  be- 
tween husband  and  wife  pending  a  suit  for  di- 
vorce, or  in  contemplation  of  such  a  suit, 
whose  force  and  effect  are  In  any  way  made 
dependent  upon  the  result  of  the  suit,  will  be 
held  void,  because  of  the  motive  or  induce- 
ment which  it  offers  for  either  a  passive  con- 
sent or  active  aid  in  promoting  the  consum- 
mation of  a  divorce.  There  may  be  no  direct 
evidence  of  collusion  for  that  specific  purpose. 
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It  l8  sufficient  to  vitiate  the  agreement  If  It 
be  80  framed  that.  In  order  to  an  enjoyment 
of  Its  benefits  by  one  party  or  the  other,  a 
decree  must  supervene.  The  law  will  sustain 
no  act  whose  tendency,  whether  such  be  Its 
purpose  or  not.  Is  towards  promoting  dissolu- 
tion of  marriage." 

The  principle  recognized  In  these  and  other 
like  authorities  applies  with  equal  force  to  a 
contract  between  the  wife  and  an  attorney, 
where,  as  in  the  case  of  this  contract,  the  en- 
joyment of  its  benefits  by  one  party,  to  wit, 
the  attorney,  d^ends  upon  procuring  the  di- 
vorce. Several  cases  hare  been  before  this 
court  In  which  there  were  contracts  slniilar 
to  the  one  under  consideration, — for  instance, 
Reynolds  v.  Reynolds,  Sharon  v.  Sharon,  and 
White  V.  White,  supra.  In  none,  however, 
was  It  necessary  to  determine  the  question 
whether  or  not  such  a  contract  between  a 
married  woman  and  an  attorney,  in  contem- 
plation of  divorce  proceedings,  by  which  the 
attorney  was  to  receive  a  share  of  what  waa 
recovered,  was  lawful.  In  at  least  one  of 
these  cases,  however,  it  was  intimated  that 
such  contract  was  considered  invalid.  But 
In  some  of  the  other  states  the  question  has 
been  directly  decided  adversely  to  such  con- 
tract Jordan  v.  Westerman,  62  Mich.  170,  28 
N.  W.  826,  was  such  a  case.  There  the  plain- 
tiff, on  the  day  she  commenced  the  proceed- 
ing against  her  husband  for  divorce,  entered 
Into  a  written  contract  with  defendants,  who 
were  attorneys,  by  which  she  retained  them 
to  prosecute  the  suit,  and  to  pay  the  defend- 
ants, as  compensation  for  their  services  and 
costs  which  they  were  to  advance,  whatever 
sum  the  husband  should  be  compelled  to  pay 
Oy  the  court  or  otherwise.  The  husband,  by 
oimseU  and  counsel,  endeavored  to  effect  a 
settlement  and  reconciliation;  but  the  defend- 
ants, as  plaintiff's  counsel,  resisted  such  ef- 
forts until  the  husband  paid  over  to  them, 
as  costs,  alimony,  and  expenses,  the  sum  of 
$4,600.  The  divorce  was  obtained,  and  the 
defendants  paid  to  the  plaintiff  half  of  the 
sum  received,  and  retained  the  balance  under 
the  terms  of  their  contract  The  plaintiff 
brought  the  suit  in  question  to  recover  the 
balance  of  the  money  paid  over  by  the  hus- 
band to  defendants.  The  supreme  court  of 
Michigan,  in  passing  upon  the  o(»itract  In 
question,  says:  "Such  contracts  are  against 
public  policy  for  another  reason:  Public 
policy  is  Interested  In  maintaining  the  family 
relation.  The  interests  of  society  require  that 
those  relations  shall  not  be  lightly  severed, 
and  that  families  shall  not  be  broken  up  for 
Inadequate  causes  or  from  unworthy  motives; 
and,  where  differences  have  arisen  which 
threaten  disruption,  public  welfare  and  the 
good  of  society  demand  a  reconciliation,  if 
practicable  or  possible.  Contracts  like  the 
one  in  question  tend  directly  to  prevent  such 
reconciliation,  and,  If  legal  and  valid,  tend 
directly  to  bring  around  alienation  of  hus- 
band and  wife,  by  offering  a  strong  induce- 
ment amounting  to  a  premium,  to  induce  and 
advise  the  dissolution  of  the  marriage  ties 


&B  a  method  of  obtaining  relief  from  real  or 
fancied  grievances,  wlilch  otherwise  would 
pass  unnoticed."  Contracts  for  contlng^it 
fees  paid  attorneys  were  not  tolerated  at  all 
at  common  law,  but  In  this  and  perhaps  most 
of  the  states  such  contracts  are  allowed.  If  not 
favored.  This  Is  on  the  ground  that  otha- 
wise  a  party  without  the  means  to  employ  an 
attorney  and  pay  his  fee  certain,  and  having 
a  meritorious  cause  of  action  or  defense, 
would  find  himself  powerless  to  protect  his 
rights.  In  divorce  cases,  however,  the  law 
has  taken  care  that  the  wife  shall  not  be 
without  assistance,  In  proper  cases,  either  to 
prosecute  or  defend  such  actions.  The  court 
in  Its  discretion,  may  require  the  husband  to 
pay  as  alimony  any  money  necessary  to  enable 
the  wife  not  only  to  support  herself,  but  also 
to  prosecute  or  defend  the  action,  and  is  given 
ample  power  to  enforce  such  order.  The 
reason  or  necessity,  therefore,  does  not  exist 
In  such  cases,  as  in  the  others,  for  allowing 
contingent  attorney's  fees,  and,  where  the 
reason  ceases,  the  rule  or  law  also  ceases.  By 
the  contract  In  question  the  attorney  was  to 
have  a  portion  of,  or  an  Interest  In,  the  com- 
munity property  to  be  recovered,  and  a  divi- 
sion of  the  community  property  could  take 
place  only  upon  a  dissolution  of  the  marriage. 
Civ.  Code,  {  146.  This  prospective  share  In 
the  community  property,  being  the  greater  In- 
terest was  the  controlling  consideration  on 
the  part  of  Long.  Hence  he  was  dhrectly  and 
greatly  interested  not  only  In  preventing  any 
reconciliation,  but  In  bringing  about  a  divorce. 
Aa  he  assigned  this  contract  before  the  same 
had  been  performed  aa  his  part,  the  plaintiff 
also  became  interested  with  him.  By  a  pro- 
cess of  assignments  this  interest  might  be 
extended,  as  the  exlgendea  of  the  case  ml^t 
require,  so  as  to  Include  many  persons  of 
means  and  Influence  who  would  lend  their 
assistance  in  the  accomplishment  of  the  same 
purpose,— In  other  words,  create  a  brokerage 
and  form  a  syndicate  In  the  business  of  ccm- 
tingent  divorce  contracts.  We  think  the  poli- 
cy of  the  law  is  against  all  contracts  of  the 
kind,  that  they  should  be  held  Illegal  and 
void,  and  that  the  courts  should  refuse  to  aid 
their  enforcement.    Judgment  affirmed. 

Weconcnr:   HARRISON,  J.;  GABOUTTK, 


lacai.  us 
LINFORTH  V.  WHITE  et  al.  (8.  F.  l,39e.> 
(Supreme  Court  of  California.    July  la  1900.) 

NOTICB   OF  APPBAL-SERVICB-SVFFICIBNCT— 

AFFIDAVIT. 
Under  Code  CSv.  Proc.  g  101^  providing 
that  service  of  notice  of  appeal  may  be  made  by 
mail,  where  the  person  making  the  service  and 
the  person  on  whom  it  is  to  be  made  reside  or 
have  their  offices  in  diiforent  places,  an  affidavit 
of  service  of  notice  of  appeal  by  mail,  which 
fails  to  show  that  the  person  serving  it  and  the 
person  on  whom  it  was  served  resided  in  differ- 
ent places,  is  fatally  defective. 

Department  1.   Appeal  from  superior  court 
Mendocino  county. 
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Action  by  Walter  H.  Linfortb,  Btibatltiitod 
in  plnce  and  stead  of  H.  T.  Fairbanks,  against 
George  E.  White,  James  M.  Oostlgan,  and 
others.  From  an  order  setting  aside  so  much 
of  a  sale  under  »  decree  of  foreclosure  and 
sale  as  embraced  land  Included  in  the  mort- 
gage of  defendant  Costigan,  plaintiff  appeals. 
Appeal  dismissed. 

Seawall  &  Pemberton,  for  appellant.  Geo. 
A.  Sturtevant  and  J.  Q.  White,  for  respondent. 

PER  CUniAM.  Respondent  insists  that 
the  appeal  in  this  case  should  be  dismissed  on 
the  gi'ound  that  there  was  no  service  of  the 
notice  of  appeal.  The  appeal  is  taken  from 
an  order  made  by  the  superior  court  of 
Mendocino  county  September  21,  1897,  setting 
aside  so  much  of  a  sale  under  a  decree  of 
foreclosure  and  sale  as  embraced  the  land  in- 
cluded in  the  mortgage  of  CosUgan,  and  not 
Included  In  the  mortgage  belonging  to  Lin- 
forth,  on  the  ground  that  said  sale,  as  to  such 
portion,  was  grossly  Inadequate  in  price,  and 
was  made  without  the  knowledge  of  Costi- 
gan or  his  attorneys,  and  without  any  notice 
to  either.  At  the  hearing  of  the  motion  in 
which  said  order  was  entered,  Costigan,  the 
moving  party,  was  represented  by  Messrs. 
Seawell  &  Pemliertou  and  Barclay  Henley, 
as  his  attorneys,  and  Linforth,  the  plaintiff 
in  said  action  and  purchaser  at  the  said  sale, 
was  represented  by  J.  Q.  White  and  George 
A.  Sturtevant,  as  his  attorneys.  Linforth,  as 
appellant,  and  Costigan,  as  respondent,  are 
the  parties  to  this  appeal,  and  have  appeared 
by  the  same  attorneys  who  represented  them 
in  the  court  below  at  the  hearing  of  the  mo- 
tion, wherein  the  order  appealed  from  was 
entered. 

The  only  proof  of  the  attempted  service  on 
the  respondent  of  the  notice  of  appeal  herein 
is  contained  in  the  following  affidavit:  "[Ti- 
tle of  court  and  cause.]  State  of  California, 
City  and  County  of  San  Francisco— ss.:  Lew- 
is W.  Martin,  having  been  duly  sworn,  says 
that  at  all  the  times  hereinafter  mentioned  I 
was  a  white  male  citizen  and  resident  of  the 
city  and  county  of  San  Francisco,  state  of 
California,  over  the  age  of  twenty-one  years, 
not  a  party  to  or  Interested  in  the  alK)ve-en- 
tltled  action,  and  competent  to  be  a  witness 
upon  the  hearing  of  any  proceeding  therein; 
that  at  the  city  and  county  of  San  Francisco, 
state  of  California,  on  the  20th  day  of  No- 
vember, 1897,  I  personally  served  the  notice 
of  appeal  of  Walter  11.  Linforth,  as  plaintiff, 
and  Walter  H.  Linforth,  as  purchaser,  from 
the  order  made  and  entered  In  said  action  on 
the  21st  day  of  September,  1897,  granting  the 
motion  of  the  defendant  Costigan  to  set  aside 
the  sale  made  by  the  sheriff  on  the  6th  day  of 
March,  1897.  and  setting  aside  said  sale,  up- 
on Messrs.  Seawell  &  Pemberton,  attorneys 
for  the  defendant  James  M.  Costigan,  by  per- 
sonally depositing  in  the  gonoral  post  oflSee  of 
the  United  States  at  San  Francisco,  Califor- 
nia, on  said  20th  day  of  November,  1897,  a 
true  and  correct  copy  of  said  notice  of  appeal; 


that  said  notice  of  appeal  was  inclosed  In  an 
envelope,  with  the  postage  tliereon  fully  pre- 
paid, and  said  envelope  plainly  addressed  to 
Messrs.  Seawell  &  Pemberton,  attorneys  at 
law,  Uklah,  Mendocino  county,  California, 
and  that  at  said  time  the  office  and  residences 
of  said  Seawell  &  Pemberton  were  at  the 
said  town  of  Ukiab,  cotmty  and  state  afore- 
said; and  that  at  said  time  there  was  a  di- 
rect and  daily  communication  by  mall  be- 
tween the  said  San  Francisco,  California,  and 
the  said  town  of  Ukiab."  There  is  nothing  in 
the  affidavit  showing  any  connection  between 
affiant  and  appellant,  or  the  attorneys  of  the 
appellant,  or  for  whom  or  by  whose  authority 
he  mailed  the  letter  mentioned  in  the  affidavit. 
"An  appeal  is  taken  by  filing  with  the  clerk 
of  the  court  in  which  the  Judgment  or  order 
appealed  from  Is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the 
adverse  party  or  his  attorney."  Code  Civ. 
Proc.  f  940.  Personal  service  of  notice  Is 
made  as  directed  In  Id.  {  1011.  Substituted 
service  is  made  as  directed  in  the  sections  fol- 
lowing. "Service  by  mall  may  be  made  where 
the  person  making  the  service  and  the  person 
on  whom  it  is  to  be  made  reside  or  have  their 
offices  in  different  places  between  which  there 
is  a  regular  communication  by  mall."  "In 
case  of  service  by  mail  the  notice  or  other  pa- 
per must  be  deposited  in  the  postoffice  ad- 
dressed to  the  person  on  whom  it  is  to  be 
served  at  his  office  or  place  of  residence,  and 
the  postage  paid."  Id.  Sl  1012,  1013.  In  this 
case  the  respondent,  Costigan,  had  appeared 
by  attorneys,  and  in  such  case  the  notice  was 
required  to  be  served  on  them.  Id.  i  1015. 
The  affidavit  states  that  the  respondent's  at- 
torneys, to  whom  the  notice  was  mailed,  re- 
sided in  Uklah,  Mendocino  county.  And  it 
does  not  appear  but  that  appellant  and  hia 
attorneys  also  resided  there,  where  the  case 
was  tried  and  the  order  complained  of 
made  and  entered.  In  fact,  there  is  nothing 
to  show  where  appellant  or  his  attorneys  re- 
sided. Service  by  mall  Is  good  only  where 
the  person  making  the  service  and  the  per- 
son on  whom  it  is  to  be  made  reside  In  differ- 
ent places,  between  which  there  is  regular 
mail  communication;  and  the  affidavit  of 
service  must  show  a  strict  compliance  with 
these  provisions  of  the  statute,  or  otherwise 
the  evidence  Is  insufficient  to  establish  the 
act  of  service.  In  People  v.  Turnpike  Co.,  30 
Cal.  182,  it  is  said  that  the  New  York  statute 
regulating  the  mode  of  serving  notice  and  pa- 
pers is  the  same  as  our  practice,  and  that  "the 
courts  of  that  state  have  uniformly  held  that 
a  party  relying  uix>n  a  service  by  mall,  or 
otherwise  than  by  actual  service  on  the  prop- 
er person,  must  show  a  strict  compliance  with 
the  requirements  of  the  statute";  citing  a 
number  of  cases  from  that  state.  In  Moore 
v.  Besse,  35  Cal.  184,  the  affidavit  of  service 
was  made  by  a  third  parly,  instead  of  the  at- 
torney for  the  appellant,  as  here,  who  mailed 
the  notice  at  Santa  Cruz,  directed  to  respond- 


Digitized  by 


Google 


912 


61  PACIFIC  REFOBXEB, 


(Cat 


enf  s  attorney  at  San  Francisco;  and  the  court 
say  that  the  appellant's  attorney,  and  not 
the  party  who  mailed  the  notice,  is  "the  per- 
son making  the  service,"  and  that  the  fact 
that  he  (the  attorney)  resided  there  should 
have  been  shown  by  afSdavit,  under  the  rule 
that  a  party  relying  upon  a  substituted  sery- 
ice  must  show  a  strict  compliance  with  the 
requirements  of  the  statute.  See,  also,  Cim- 
nlngham  v.  Wamekey,  61  Cal.  507.  The  ap- 
peal must  be  dismissed,  and  it  is  so  ordered. 


m  Cal.  180 

HOOK  T.  LOS  ANGELES  RT.  00. 

(L.  A.  613.) 

(Supreme  Court  of  California.    July  18,  1900.) 

STREET  RAILWAYS— TRACKS— INTERSECTION 
—USB  BY  TWO  COliPANIES. 
In  1897  defendant  constructed  and  has  since 
maintained  a  street  railroad  in  a  city,  under  a 
franchise  from  it.  Civ.  Code,  §  499,  provides 
that  "two  lines  of  street  railway  operated  un- 
der different  managements  may  be  permitted 
to  use  the  same  street,  each  paying  an  equal 
portion  for  the  construction  of  the  tracks  and 
appurtenances  used  by  such  railways  joiutly." 
Held,  that  plaintiff,  having  a  like  franchise  from 
defendant,  is  entitled  to  intersect  defendant's 
tracks  and  operate  cars  thereon  jointly  with 
defendant,  upon  payment  to  the  latter  of  one- 
half  of  the  value  of  the  tracks  and  appurte- 
nances at  the  time  plaintiff  is  permitted  to  make 
use  of  them. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county. 

Action  by  W.  S.  Hook,  manager,  etc., 
against  the  Los  Angeles  Railway  Company, 
to  obtain  an  order  autliorizing  him  to  inter- 
sect defendant's  tracks,  and  use  the  same 
and  appurtenances  Jointly  with  the  defendant. 
From  a  decree  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Bickwell,  Gibson  &  Trask,  for  appellant. 
E.  H.  Lamme,  for  respondent 

HARRISON,  J.  In  March,  1807,  the  de- 
fendant, under  and  by  virtue  of  a  franchise 
granted  to  it  by  the  city  of  Los  Angeles,  con- 
structed, and  has  since  maintained  and  oper- 
ated by  electricity,  a  double-track  street  rail- 
road along  several  streets  in  said  city,  in- 
cluding a  portion  of  Seventh  street.  In  Au- 
gust of  that  year  the  plaintiff,  to  whom  the 
city  had  previously  granted  a  franchise  to 
construct  and  operate  a  street  railroad  on  cer- 
tain streets  therein,  including  four  blocks, 
from  Lake  to  Rampart  streets,  upon  the  por- 
tion of  Seventh  street  occupied  by  the  de- 
fendant, applied  to  the  defendant  for  permis- 
sion to  intersect  the  tracks  and  appurtenances 
constructed  by  It  on  said  portion  of  Seventh 
street,  and  to  operate  thereon  cars  along  the 
tracks  of  the  defendant,  and  tendered  to  the 
defendant  the  sum  of  $1,867.50,  as  one-half  of 
the  cost  of  constructing  the  same  along  said 
portion  of  the  street.  The  defendant  refused 
to  grant  the  request,  and  the  plaintiff  there- 
upon brought  the  present  action  to  obtain  an 
order  authorizing  him  to  make  such  intersec- 
tion, and  to  use  the  tracks  and  appurtenances 


Jointly  with  fiie  defendant,  and  that  the  conrt 
should  determine  the  amount  of  money  to  be 
paid  therefor  to  the  defendant  The  conrt 
found  that  the  construction  of  that  portion 
of  the  defendant's  road  which  the  plaintiff 
seeks  the  right  to  enter  upon  and  use  cost 
the  defendant  $5,068.98;  that  the  rails  used 
In  said  construction  were  purchased  by  the 
defendant  in  the  fall  of  1895,  and  were  not 
purchased  especially  to  be  used  in  the  con- 
Btruction  of  this  road,  but  were  carried  and 
held  by  It  as  a  part  of  Its  stock  of  supplies 
to  be  used  in  connection  with  the  street  rail- 
roads belonging  to  It;  that  the  material  used 
by  It  in  said  construction  would  have  cost  if 
purchased  at  the  time  of  the  construction,  to 
wit  In  March,  1807,  $4,870.08.  The  only 
Items  upon  which  there  was  any  variance  be- 
tween what  they  cost  to  the  defendant  when 
purchased  by  U,  and  what  they  would  have 
cost  if  purchased  by  It  at  the  time  of  the  con- 
struction, were  the  rails.  In  which  there  was 
a  difference  In  cost  of  $920,  and  the  ties.  In 
which  there  wds  a  difference  In  cost  of  $79. 
Upon  these  facts  the  court  held  that  upon 
payment  to  the  defendant  of  the  sum  of  $2,- 
4iS.04  the  plaintiff  had  the  right  to  Intersect 
the  defendant's  road,  and  connect  his  own 
road  therewith,  and  use  the  same  Jointly 
with  the  defendant.  Plaintiff  thereupon  paid 
this  amount  Into  court  for  the  use  of  the  de- 
fendant and  a  decree  was  entered  In  his 
favor  accordingly.  From  this  Judgment  the 
defendant  has  appealed,  bringing  the  cause 
here  upon  the  Judgment  roll  alone.         ' 

Section  499  of  the  Civil  Code  Is  as  follows: 
"Two  lines  of  street  railway  operated  under 
different  managements  may  be  permitted  to 
use  the  same  street,  each  paying  an  equal  por- 
tion for  the  construction  of  the  tracks  and 
appurtenances  used  by  said  railways  Jointly; 
but  in  no  case  must  two  lines  of  street  rail- 
way operated  tmder  different  managements 
use  the  same  street  or  tracks  for  a  distance  of 
more  than  five  blocks  consecutively."  The 
sole  question  Involved  in  this  appeal  is  the 
construction  to  be  given  to  this  section.  Its 
language  Is  not  free  from  ambiguity,  but  we 
are  of  the  opinion  that  the  superior  court 
correctly  construed  it  In  Its  application  to  the 
present  case.  The  section  Is  In  Its  terms  pros- 
pective for  each  of  the  two  lines  of  street 
railway,  and,  literally  construed,  applies  to  a 
case  where  permission  Is  given  to  them  to  nse 
a  street  in  which  no  track  has  yet  been  con- 
structed. In  such  a  case  the  construction  of 
the  track  and  appurtenances  would  be  a  mat- 
ter of  contract  between  the  two  Ihies,  under 
which  the  expense  of  the  construction  would 
be  borne  In  accordance  with  the  provisions 
of  the  section.  A  proper  Interpretation  of  the 
section,  however,  extends  its  proTisIons  to  a 
case  in  which  a  franchise  is  granted  to  oper- 
ate a  street  railway  over  a  portion  of  a 
street  on  which  another  railway  has  already 
been  constructed  and  is  In  operation.  The 
section  itself  does  not  use  the  term  "cost"  or 
"value"  in  defliiing  the  rights  and  obligations 
of  the  two,  but  states  that  each  shall  ]f&j  an 
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eqnal  portion  "for  the  eonstrnctlon,"  -wltboat 
epecifylng  of  what  the  "portion"  consists. 
This  ellipsis  may  be  reasonably  supplied  by 
holding  that  the  legislature  Intended  that.  In 
the  absence  of  some  unusual  or  coDtroUing 
circumstance,  each  should  contribute  one-half 
of  what  would  be  the  reasonable  espense  "for 
the  construction."  If  at  the  time  the  right 
to  use  the  same  Is  sought  both  lines  were  for 
the  first  time  pt-epnrliiK  to  make  a  joint  nstt 
of  the  street,  and  to  construct  tracks  and  ap- 
purtenances thereon.  It  would  t)e  manifestly 
unjust  to  require  payment  of  one-half  of  the 
money  which  may  have  been  paid  for  the  con- 
struction of  tracks  and  aiipiirtenances  which 
have  become  greatly  dilapidated,  or  which 
may  hare  been  constructed  at  a  time  when 
materials  were  much  more  expensive.  The 
owner  of  the  road  that  had  been  thus  con- 
structed would  receive  the  full  compensation 
intended  by  the  statute  If  he  should  be  paid 
one-half  of  the  value  of  the  track  and  ap-. 
purtenances  at  the  time  the  other  Is  permit- 
.  ted  to  make  nse  of  them.  The  court  allowed 
to  the  defendant  herein  one-half  of  what 
•would  hare  been  the  cost  of  the  material  at 
that  time,  and.  In  the  absence  of  any  other 
evidence  thereon,  this  was  suftlolent  evidence 
that  that  was  its  reasonable  value.  The  Judg- 
ment is  atUrmed. 

We  concur:  VAX  DYKE.  J.;  GAROUTTE. 
J.  

a29  Cal.  132)  ■==^ 

D.WTON  V.  McALUSTKR  et  al.    (Sac.  «14.)i 

(Supreme  Court  of  California.    .Tiily  18.  inoo.) 

FORECLOSURR—DKFEN HAN'T— EVTnKNXE  FAIL- 
ING TO  SHOW  INTEHKST— IMMATKIIIAI^ITY— 
EKROR— PARTY  WITHOUT  INTEllKST— RIGHT 
TO  REVIEW. 

1.  Where,  in  foreclosure.  It  appeared  from  a 
defendant's  evidence  tiint  his  olnirn  of  interest 
in  the  pi-einises  was  based  on  a  judjrinent  in 
attachment  acainxt  the  niurtKagor,  wiiioh  had 
been  instituted  after  tin-  nmrtKiigor  had  convry- 
ed  the  land  to  a  co-defemlnnt.  siich  evidence 
was  properly  exrlndi-ii  as  imiiinterial. 

U.  Where  a  dcfendaot  in  foreclosure  has  no 
nebt  Id  the  preniises  and  no  pei-sonai  liiiliiiity, 
and  no  interest  in  the  nniouat  of  plaintiff's  re- 
coverj'.  he  cannot  compl.iin.  on  appeni.  of  er- 
ror in  the  admission  of  evidence  bearins  on  the 
amonnt  of  recovery. 

Department  1.  Appeal  from  superior  court, 
Stanislaus  county. 

Suit  in  foreclosure  by  D.  P.  Dayton  against 
H.  U  McAllister  and  Ida  A.  /.aliel.  From  a 
decree  In  favor  of  plalntlfF,  defendant  McAl- 
lister appeals.     Affirmed. 

C.  W.  Eastln.  for  appellant.  F.  A.  Cald- 
well, for  respondent  Dayton.  P.  J.  Hazen,  for 
respondent  Zabel, 

HARRISON,  J.  The  appellant  was  made 
one  of  the  defendants  under  the  alleg.ntion 
that  he  claimed  some  interest  in  the  prem- 
ises, but  that  bis  claim  Is  subordinate  and 
subject  to  the  lien  of  the  mortgage.  The 
mortgage  was  executed  to  the  plaintiff's  as- 

>  Rehearlnc  denied  AUftait  16,  ItOO, 
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signor  March  80.  1S03,  and  on  March  7,  1804. 
the  mortgagor  conveyed  the  mortgaged  prem- 
ises to  the  appellant's  co-defendant,  by  good 
and  sufficient  deed,  which  was  recorded  In  the 
olflce  of  the  county  recorder  on  that  day.  In 
his  answer  herein  the  appellant  sets  forth  his 
claim  upon  tlie  mortgaged  land  by  virtue  of 
the  lien  of  a  judgment  against  the  mortgagor 
which  was  entered  and  docketed  Febniat?  19. 
18!)5.  The  court  found  that  the  appellant 
had  no  lien  upon  the  mortgaged  premises, 
and  rendered  its  decree  of  forcclosiu'e  with- 
out making  provision  for  the  payment  of  any 
portion  of  the  proceeds  of  the  sale  to  the  ap- 
pellant, and  directing  that  any  surplus  mon- 
eys arising  from  the  sale  should  be  brought 
Into  court  to  abide  the  further  order  of  the 
court.  The  appellant  moved  for  a  new  trial, 
which  was  denied,  and  from  the  judgment 
and  the  order  denying  a  new  trial  he  has  ap- 
pealed. 

At  the  trial  the  appell.int  olTcrod  In  evidence 
the  judgment  roll  and  other  papers  In  the  ac- 
tion In  wlilch  the  judgment  was  rendered, 
from  which  It  appeared  that  the  action  was 
commenced  .May  2.  1804.  and  that  the  levy  of 
an  attachment  upon  the  land  descrilied  in  the 
niortg.nge  was  made  tlierein  .Tune  2."?.  1804. 
Ul)on  the  olijerllnii  of  the  plaintiff  tiiat  tills 
evidence  was  iniiiiiiterlal.  Inasmuch  as  It  ap- 
p<'nred  tlmr  the  nxirigasor  had  conveyed  the 
land  prior  to  the  levy  of  the  attachment,  the 
court  excluded  the  evidence.  The  appellant 
also  excepted  to  tlie  admission  of  certain  evi- 
dence on  the  part  of  the  phiintlff  tending  to 
show  that  certain  moneys  whicli  had  been  re- 
ceived by  the  plaintirr's  assignor  were  not 
received  as  a  i>:iyinent  upon  the  mortgage 
debt.  These  nillifjs  are  assigned  as  error 
itimn  this  appeal.  In  the  statement  of  the 
case  on  ninilnn  for  a  new  trial  tiie  app<»llant 
does  not  quesilon  th»  correctness  of  the  find- 
ing that  the  mortgagor  had  conveyed  the  land 
to  the  oilier  ilefciidant  prior  to  the  date  at 
which  tlie  writ  of  attachment  In  the  appel- 
lant's suit  was  levied  thereon,  and  conse- 
quently the  finding  that  the  appellant  has  no 
lien  upon  this  land  by  reason  of  the  judgment 
which  was  aflerwarrls  rendered  and  docketed 
In  his  action  against  the  mortgagor  follows 
as  a  legal  conclusion.  The  evidence  which 
be  offered  in  supiiort  of  liis  claim  to  an  inter- 
est In  tJie  premises  would  not  have  counter- 
vailed or  affected  this  finding  of  the  court, 
and  Its  exclusion,  therefore,  was  harmless. 
As  the  appellant,  therefore,  was  not  Interest- 
ed in  the  amount  for  which  the  plalutlS 
might  recover  judgment  npon  the  mortgage 
debt,  the  rulings  of  the  court  In  admitting 
evidence  thereon  did  not  affect  his  rights, 
and  need  not  be  examined  upon  this  appeal. 
No  objection  to  these  rulings  was  made  by 
the  party  Interested  therein.  The  Judgment 
and  order  are  affirmed. 

We    concur;      VA:«    DYKE,    i.;     GAB- 
I  OUXTE,  J. 
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TOIiAND  T.  EARL  rt  al.     (S.  P.  2,076.)  > 

(Supreme  Court  of  California.     July  10,  1900.) 

KXECUTORS  AND   ADMINISTRATORS  —  DISTRI- 
BUTION—PROBATE   COURT— JURISDICTION 
— BQUITY— BILL  TO  INSTRUCT. 

1.  Where,  in  the  administration  of  an  estate, 
there  U  no  embarrassment  as  to  the  proper 
mode  of  administering  the  same,  the  fact  that 
the  parties  diSer  simply  as  to  the  distribution 
-which  shall  be  made  of  the  residue  of  the  es- 
tate after  the  administration  has  been  com- 
pleted does  not  authorize  a  suit  in  equity  by 
the  administrator  to  have  the  piob<it«  conrt  in- 
structed as  to  what  distribution  should  be 
made. 

2.  Wher*  a  will  creates  no  trust  estates,  and 
the  qnestiscs  relating  to  the  distribution  there- 
of are  purely  legal,  a  court  of  equity  has  no 
jurisdiction  of  a  suit  by  the  administrator  for 
a  decree  instructing  the  probate  court  as  to 
such  distribution,  since  the  jurisdiction  of  such 
questions  by  the  probate  court  Is  exclusive. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Bill  by  Hugo  Huger  Toland,  administrator 
with  the  will  annexed  of  the  estate  ot  Mary 
B.  Toland,  deceased,  against  Mary  J.  Earl 
and  others,  for  the  purpose  of  haTlng  the  pro- 
bate court  Instructed  as  to  what  distribution 
shall  be  made  of  the  estate.  From  a  decree 
lo  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Beatty,  Shortrldge  &  Brtttaln.  Wilson  ft 
Wilson,  E.  P.  Treadwell,  John  R  Mhoon,  and 
B.  C.  Harrison,  for  appellants.  W.  B.  Tread- 
well,  for  respondent 

TEMPLE,  J.  This  action  was  brought  by 
the  administrator  with  the  will  annexed  of 
the  estate  of  Mary  B.  Toland,  deceased,  for 
the  purpose  of  having  the  probate  court  In- 
structed as  to  what  distribution  shall  be 
made  of  the  estate  under  the  will.  There  la 
a  general  averment  In  the  complaint  that  dif- 
ferences exist  between  plaintiff  and  the  de- 
fendants, and  among  the  defendants  them- 
selves, by  reason  of  which  plaintiff  Is  unable 
to  properly  administer  said  estate,  and  some 
of  the  doubts  relate  to  controversies  not  with- 
in the  Jurisdiction  of  the  court  sitting  as  a 
conrt  of  probate;  but  nowhere  in  the  com- 
plaint Is  it  shown  that  the  administrator  has 
any  doubt  as  to  anything  he  Is  required  to  do, 
and  when  the  doubts  stated  are  fully  consid- 
ered It  Is  manifest  that  there  la  no  emburaav- 
ment  whatever  as  to  the  proper  mode  of  per- 
forming his  trust  In  the  administration  of  the 
estate.  The  parties  simply  differ  as  to  what 
distribution  shall  be  made  of  the  residue  of 
the  estate  after  the  administration  has  been 
completed. 

Plaintiff  sues  In  his  representative  and  also 
In  his  individual  capacity.  In  his  representa- 
tive capacity  he  has  no  Interest  In  the  ques- 
tions he  seeks  to  raise.  It  is  alleged  that  E. 
B.  Mastick  and  George  H.  Mastlck  contend 
that  certain  rents  are  by  the  terms  of  the  will 
given  to  them.  This  certain  other  defendants 
deny,  and  claim  that  such  rents  under  the 
will  belong  to  a  fund  for  the  payment  of  leg- 
adeo.    These  are  matters  to  be  determlr    ' 

>  BShMurlns  denied  Aagvat  1^  IMti 


in  the  decree  at  distribution,  and  the  doubts 
do  not  embarrass  to  any  extent  the  adminis- 
tration. Ample  funds  are  provided  for  the 
payment  of  the  legadea,  whatever  conclusion 
may  be  reached  upon  that  subject  There  are 
no  doubts  as  to  whether  It  is  necessary  to 
provide,  by  sale  or  otherwise,  a  larger  fund 
to  pay  legacies  if  these  rents  are  given  to  B. 
B.  and  George  H.  Mastlck.  Plaintiff  contends 
as  an  individual  that  he  is  entitled  under  the 
will  to  an  undivided  one-half  of  the  proceeds 
of  a  sale  ordered  In  the  will,  while  certain 
defendants  contend  that  plaintiff  is  entitled 
only  to  one-half  of  what  will  remain  in  such 
fund  after  the  debts,  the  expenses  of  admin- 
istration, and  legacies  have  been  paid  out  of 
it  To  determine  these  questions  hi  a  func- 
tion of  the  decree  of  distribution,  and  it  la  not 
at  all  important  that  they  should  be  sooner 
determined. 

The  Jurisdiction  of  a  court  of  equity  can- 
not be  brought  Into  action  on  the  ground  that 
a  trustee  is  seeking  Instruction  as  to  the  prop- 
er mode  of  executing  his  trust  (conceding 
that  under  our  system  such  could  ever  be  a 
ground  of  jurisdiction,  which  I  do  not),  for 
the  will  creates  no  trust  estate  and  the  ques- 
tions are  purely  legaL  Pomeroy  says  that 
the  present  doctrine,  where  courts  entertain 
suits  to  construe  wills,  is  that  the  Jurisdiction 
Is  simply  an  incident  of  the  general  jurisdic- 
tion of  courts  of  equity  over  trusts,  and  "that 
a  court  of  equity  will  never  entertain  a  suit 
brought  solely  for  the  purpose  of  Interpreting 
the  provisions  of  a  will,  without  any  further 
relief,  and  will  never  exercise  a  power  to  in- 
terpret a  will  which  only  deals  with  and  dis- 
poses of  purely  legal  estates  and  interests, 
and  which  makes  no  attempt  to  create  any 
trust  relations  with  respect  to  the  property 
donated."  3  Pom.  Eq.  Jur.  I  1156.  This  pro- 
ceeding would  not  be  tolerated  even  in  those 
Jurisdictions  where  it  Is  still  held  that  courts 
of  equity  may,  under  some  circumstances,  in- 
terfere to  interpret  trusts  created  by  wills 
during  administration.  But  I  think  such  a 
suit  cannot  be  maintained  under  our  system 
in  any  case;  nor  do  I  think  the  question  is  as 
to  whether  the  Jurisdiction  of  courts  of  equity 
In  this  state  is  as  extensive  as  was  formerly 
the  Jurisdiction  of  the  courts  of  equity  In  Eng- 
land. There  is  no  controversy  her*  as  to  Jo- 
riadlction  between  courts  of  law  and  courts 
of  equity.  Both  jurisdictions  are  vested  in 
the  same  courts,  and  such  matters  are  only 
material  in  determining  the  character  of  the 
remedy  to  which  the  party  may  be  entitled 
In  a  particular  case. 

The  legislature  has  provided  a  special  pro- 
ceeding for  the  administration  of  the  estatea 
of  deceased  persons,  whether  testate  or  In- 
testate. For  the  conduct  of  this  special  pro- 
ceeding a  minute  code  has  been  provided, 
through  which  every  purpose  for  which  resort 
was  formerly  had  to  courts  of  equity  Is  at- 
tained. In  England  only  personalty  was  In- 
volved in  the  administration,  but  the  relation 
of  the  personal  representative  to  the  cred- 
Itora,  l^atees,  and  distributees  was  such,  and 
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the' rdlet  afforded  in  ecclesiastrcal  ooorts  m> 
Inadequate,  tbat  tills  was  the  most  Impor- 
tant branch  of  chancery  Jurtsdlctlon.  1  Pom. 
Biq.  Jnr.  f  77.  In  the  probate  proceeding  pro> 
Tlslon  la  made  for  the  presentation  and  allow- 
ance of  the  claims  of  creditors,  and,  when 
the  assets  of  the  estate  have  been  folly  as- 
certained, opon  notice  the  claims  of  creditors 
are  ordered  paid,  if  the  assets  are  Insufilcient 
to  pay  all,  in  a  certain  order.  Certainly  this 
provision  must  be  exclusive  of  the  Jurisdic- 
tion of  a  conrt  of  equity  to  marshal  the  assets 
and  to  direct  the  payment  of  claims.  If  a 
legacy  falls  dne.  or  a  partial  distribution  of 
an  Intestate  estate  should  be  made,  the  pro- 
iHtte  court  can  order  the  personal  representa- 
tive to  make  the  payment  or  distribution. 
This  will  also  be  done  upon  notice,  and,  the 
proceeding  being  In  rem,  when  such  notice  Is 
given  the  whole  world  is  bronght  in.  Surely 
this  must  be  exclusive  of  a  suit  in  equity, 
in  which  the  parties  are  necessarily  limited. 
Tlie  same  is  true  as  to  the  settlement  of  the 
accounts  of  the  administrator  or  executor. 
Elaborate  provision  is  made  to  force  the 
executor  or  administrator  to  account,  and  in 
this  accounting  the  creditors  and  distributees 
are  Interested.  In  an  insolvent  estate  it  la 
a  necessary  preliminary  to  the  marshaling  of 
tlie  assets  for  payment  of  creditors,  and  It  is 
always  a  necessary  preliminary  to  a  flnal  dis- 
tribution. This  settlement,  made  after  the 
prescribed  notice,  is  conclusive  upon  all  in- 
terested parties. 

But  the  most  conclusive  reason,  to  my  mind, 
why  this  jurisdiction  must  be  held  to  be  ex- 
clusive, is  that  under  our  probate  system,  all 
deralgnment  of  title  to  the  property  of  de- 
ceased persons  Is  through  the  decree  of  distri- 
bution entered  as  the  final  act  in  the  admin- 
istrattoD  of  an  estate,  whether  testate  or  in- 
testate. No  one  will  contend  tbat  this  decree 
can  be  made  by  any  other  conrt  or  in  any 
other  proceeding.  It  constitutes,  not  only  the 
law  of  the  personalty,  but  also  of  the  real 
estate.  In  other  Jurisdictions  this  decree  la 
also  held  to  be  conclusive;  bnt  generally  it 
concerns  only  personal  property,  and  the  pow- 
er to  make  It  does  not  involve  the  power  to 
construe  trusts  in  land  created  by  the  will 
Here  the  probate  court  not  only  may,  bnt 
should,  and  often  must,  construe  the  tmsts 
created  by  the  wUL  After  the  decree  is  made, 
the  will  practically  drops  out  of  existence. 
The  law  of  the  estate  Is  the  decree,  and  not 
the  win,  and,  as  I  have  said,  all  deraignments 
of  title  are  throngh  it.  Goad  v.  Montgomery, 
119  Cal.  552,  51  Pac.  681.  The  proceeding 
differs  much  from  the  systems  of  administra- 
tion where  the  personal  property  goes  to  the 
personal  representative  and  the  land  to  tne 
heir.  Here  the  relation  of  the  probate  court 
analogous  to  the  relation  of  a  court  to  Ita 
receiver;  and  here,  too,  the  entire  probatb 
proceeding,  from  the  grrant  of  administration 
or  the  probate  of  a  will,  is  calculated  to  give 
notice  to  the  heirs  of  a  decedent,  and  special 
notice  <s  required  to  be  given  of  the  time 
when  distribution  will  be  made,  where  aU 
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interested  parties  can  be  heard.  The  dlstrltm- 
tlon  Is  declared  to  be  conclusive  upon  the 
whole  world.  It  Is  no  small  consideration,  In 
my  opinion,  that  this  probate  proceeamg  is 
in  the  same  court  in  wbieh  a  suit  would  be 
brought  to  construe  the  will.  The  special 
proceeding  may  as  well  be  In  the  nature  of  a 
proceeding  in  equity  as  at  law,  and  it  is  before 
the  same  chancellor  to  whom  it  would  l>e 
necessary  to  appeal  In  a  personal  action  to  in- 
struct the  administrator  or  executor  and  the 
court  as  to  the  proper  construction  of  the 
will.  If  it  were  fonnd  necessary  or  conven- 
ient to  embody  such  construction  in  an  order, 
so  that  appeal  could  be  taken  to  the  supreme 
conrt,  this  could  easily  be  provided  for  in 
the  proceeding.  Why  should  Judge  Coffey, 
sitting  in  probate,  be  Instructed  by  Judge 
Coffey,  sitting  in  a  case  In  equity  brought  tor 
tiiat  purpose?  If  it  Is  necessary  or  proper 
to  appeal  to  a  court  of  chancery,  the  probate 
oonrt  is  such  a  court,  and  the  proceeding  is 
In  fact  for  that  purpose.  It  Is  the  same  court 
when  sitting  in  matters  of  probate,  and  mar 
exercise  all  equity  powers  necessarr  for  a 
complete  administration.  In  re  Burton,  98 
Cal.  459.  29  Pac.  36. 

The  cases  relied  upon  to  stwtain  this  action, 
with  the  exception  of  Williams  v.  Williams, 
78  Cal.  99,  14  Pac.  394,  all  arose  under  the 
former  constitution.  In  the  mentioned  case, 
Rosenberg  v.  Frank,  58  Cal.  387,  was  follow- 
ed without  noticing  that  it  arose  under  a  dif- 
ferent Judicial  system.  The  probate  proceed- 
ing then  was  not  in  the  court  presided  over 
by  the  same  chancellor  before  whom  the  ac- 
tion to  obtain  a  construction  of  the  trusts 
would  be  brought.  The  supreme  court  had 
held  that  the  probate  court  was  an  Inferior 
court  While  I  do  not  wish  to  conceal  my 
opinion  that  a  wrong  view  was  taken  In 
those  cases,  the  Intentiui  that  the  Jurisdic- 
tion of  the  court  sitting  in  probate  should  be 
exclusive  was  not  so  obvious  under  that  Ju- 
dicial system,  and  it  was  quite  natural  that 
lawyers  trained  tmder  a  different  procedure 
should  for  a  time  fail  to  a];^reclate  the 
change,  and  the  early  cases  show  this.  Wil- 
son V.  Boach.  4  Gal.  862,  was  an  action 
against  a  guardian  to  compel  him  to  account 
The  conrt  said  ttiat  district  courto  were  vest- 
ed with  the  Jurisdiction  by  the  constitution, 
and  the  legislature  could  not  deprive  them  of 
the  Jurisdiction.  The  reasoning  has  no  appll- 
catlou  now.  The  legislature  has  not  attempt- 
ed to  deprive  any  court  of  Its  Jurisdiction. 
It  has  only  provided  a  mode  In  which  tbat  Ju- 
risdiction shall  be  exerdaed.  Clarke  v.  Per- 
ry, 6  Cal.  59,  was  an  action  against  an  ai- 
mlnistratM  to  compel  an  accounting.  He 
had  accounted  to  the  probate  court  but  it 
was  contended  that  he  had  not  fully  account 
ed.  The  court  held  that  one  who  was  not  an 
actual  party  to  the  accounting  had  in  the 
probate  court  was  not  bound  by  It.  and  could 
proceed  to  enforce  a  full  accounting  in  the 
district  court  This  was  upon  the  ground  tliat 
the  probate  court  was  of  inferior  and  limited 
Jurlsdicaon.    Deck  t.  Oerke,  12  Cat  433,  war 
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a  case  to  compel  an  acconnting  and  a  distri- 
bution. Judge  Baldwin  commenced  bis  opin- 
ion with  the  statement  that,  apart  from  pre- 
vious decisions,  It  wuuld  be  doubtful  if  the 
probate  court  had  not  exclusive  jurisdiction; 
but  he  says  the  probate  courts  are  courts  of 
special  and  limited  Jurisdiction,  and  under 
the  decisions  courts  of  chancery  have  assum- 
ed Jurisdiction.  The  principle  asserted  is 
more  convenient  In  practice,  and  it  is  too  late 
to  question  the  Jurisdiction.  Payne  v.  Payne, 
18  Cai.  292,  was  a  controversy  submitted 
without  action,  as  the  statutes  permitted,  and 
no  question  of  the  right  In  that  mode  to  inter- 
fere with  probate  proceedings  was  raised  or 
discussed.  In  Rosenberg  v.  Frank,  5S  Cal. 
387,  the  point  was  the  first  time  fully  consid- 
ered. That  was  also  a  consent  case,  and  the 
remarks  made  upon  the  subject  were  evident- 
ly in  reply  to  objections  raised  by  a  member 
of  the  court  and  set  forth  in  a  dissenting 
opinion.  One  argument  urged  in  the  dissent- 
ing opinion  was  that  courts  of  chancery  for- 
merly took  Jurisdiction  of  cases  of  adminis- 
tration because  the  probate  Jurisdiction  then 
existing  was  a  "lame  Jurisdiction,"  and  that 
under  our  system  it  was  not  so.  The  reply 
is,  in  eflTect,  that  all  existing  equity  Jurisdic- 
tion was  by  the  constitution  vested  In  the  dis- 
trict courts,  and  the  fact  that  other  courts 
were  vested  with  some  equity  Jurisdiction  did 
not  limit  the  Jurisdiction  of  the  district  court, 
in  the  absence  of  prohibitory  language  in  the 
<x>nstltutIon,  or  unless  it  appeared  affirma- 
tively that  the  Jurisdiction  conferred  upon 
the  other  court  was  intended  to  be  exclusive. 
It  was  also  held  that,  while  the  legislature 
could  give  to  the  probate  court  such  probate 
Jurisdiction  as  it  saw  fit,  it  could  not  take 
away  from  the  district  courts  "any  of  the  eq- 
uity Jurisdiction  conferred  on  them  by  the 
constitution";  and  it  was  also  said  that  "the 
probate  court  held  its  Jurisdiction  subject  t9 
the  exercise  of  this  Jurisdiction  by  the  dis- 
trict coturt." 

Rosenberg  y.  Frank  arose  under  the  former 
constitution,  and  much  of  this  reasoning  has 
no  force  whatever  as  applied  to  our  present 
Judicial  system.  There  is  no  possible  ques- 
tion now  as  to  what  courts  have  probate  Ju- 
risdiction, nor  whether  courts  of  equity  do 
«r  do  not  have  Jurisdiction  over  matters  of 
administration.  The  superior  court  has  full 
chancery  Jurisdiction,  and  also  probate  Juris- 
diction, and  a  special  proceeding  in  rem  has 
been  prescribed  to  it,  in  which  it  is  required 
to  administer  estates,  whether  testate  or  In- 
testate; and  I  repeat  there  is  no  occasion  in 
this  case  to  determine  whether,  while  sitting 
In  probate,  it  is  acting  as  a  court  of  equity 
or  not.  It  is  clearly  within  its  admitted  Ju- 
risdiction, and  further  we  need  not  go.  We 
aeed  not  Inquire  imder  what  branch  of  Juris- 
diction the  particular  proceeding  comes. 
Much  less  reasonable  would  it  l>e  to  say  that, 
because  formerly  courts  of  chancery  took 
cognizance  of  matters  of  administration  on 
the  ground  that  the  Jurisdiction  of  the  eccle- 
siastical  courts  was  a   "lame  Jurisdiction," 


one  Judge  of  this  court  calling  himself  a 
"chancellor,"  sitting  In  a  case  in  equity,  can 
Interfere  to  control  another  Judge  in  the  same 
court  sitting  In  probate.  The  proceeding  la 
entirely  statutory,  and  it  is  true  that  in  some 
sense  the  court  in  this  special  proceeding  la 
exercising  a  special  and  limited  jurisdiction. 
The  mode  and  procedure  limit  its  Jurlsdie- 
tion.  It  Is  not  there  authorized  to  decide 
controversies  not  strictly  within  the  probate 
proceedings.  Elxcept  in  the  case  of  creditors, 
it  has  no  Jurisdiction  to  determine  claims  ad- 
verse to  the  estate  itself.  Such  was  Griggs 
V.  Clark,  23  Cal.  427.  The  remark  made  by 
Judge  Crocker,  and  quoted  as  authority  here, 
might  as  well  have  been  made  In  an  action 
of  ejectment.  It  was  not  denied  that  such 
an  action  could  be  brought  in  a  court  of  eq- 
uity, nor  was  it  claimed  that  the  probate 
court  had  any  Jurisdiction  over  the  matter. 
Executors  and  administrators  have  frequent 
occasion  to  sue,  and  are  often  sued,  in  other 
courts.  But  I  do  not  see  what  that  has  to  do 
with  the  matter  under  discussion  here.  To 
determine  such  controversies  is  not  within 
the  scope  of  the  proceeding  In  probate;  nor, 
except  as  to  creditors,  does  the  court  in  that 
proceeding  acquire  Jurisdiction  over  contro- 
versies or  persons  not  claiming  under  the  de- 
cedent. And  it  may  be  said  that  creditors  do 
so.  They  are  given  by  statute  a  right  as  to 
the  estate  and  to  share  In  some  sense  in  Its 
distribution. 

This  matter  was  really  determined  in  Goad 
y.  Montgomery,  supra.  It  was  there  said: 
"It  would  be  an  anomaly  in  Jurisprudence 
that  a  court  which  Is  vested,  with  full  Juris- 
diction In  matters  of  probate  should  l>e  con- 
trolled in  the  exercise  of  that  Jurisdiction  by 
the  action  of  a  co-ordtnate  oonrt  which  has 
neither  controlling  nor  revisory  Jurisdiction 
In  such  matters.  The  court  was  not  requir- 
ed to  follow  that  judgment,  but  could  dis- 
tribute the  estate  hi  accordance  wltb  its  own 
views."  That  being  so,  a  Judgment  in  this 
case  one  way  or  the  other  could  not  affect 
the  proceeding  in  the  probate  court,  and 
would  afford  no  protection  to  the  administra- 
tor, if  he  were  required  to  base  any  action 
upon  it.  It  would,  in  fact,  be  a  void  Judg- 
ment The  judgment  is  reversed  and  the 
cause  remanded,  and  the  superior  court  is 
directed  to  dismiss  the  action. 


We    concur: 
SHAW,  J. 


McFARIAND.    X;     HEIN- 


128  Oal.  IM 
BELTAIRE  et  al.  v   ROSENBERG  et  al. 
(S.  F.  1,434.) 
(Supreme  Court  of  California.    July  18.  1900.) 

ACCOU.NT  STATED— ATTACHMENT— HIQHT  OF 
ACTIO.N'. 
Defendant  contracted  with  plaintiff  in  New 
Tork  for  the  purchase  of  goods,  payable  In  60 
days  at  New  York.  At  the  end  of  the  60 
days,  plaintiff  sent  defendant  a  statement  of 
account,  and  again  two  months  later.  Defend- 
ant replied,  complaining  of  the  salabilitv  of 
some  of  the  goods  sent,  and  asked  mor«  tima 
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on  the  bill.  Plaintiff  thereupon  commenced  at- 
tachment proceedings  as  upon  an  account  stat- 
ed. HM  not  to  constitute  an  account  stated,  u 
a  new  and  independent  contract. 

Department  1.  Appeal  from  snperior  court, 
dty  and  county  of  San  Francisco. 

Attachment  proceedings  by  H.  A.  Beltaire 
and  others  against  George  Rosenberg  &  Son. 
From  an  order  dissolving  the  attachment, 
plaintiffs  appeal.     Affirmed. 

Fox  &  Gray,  for  appellants.  A.  Ruef,  for 
respondents. 

VAN  DYKE,  J.  This  Is  an  appeal  from  an 
order  dissolving  an  attachment.  From  the 
affidavits  and  exhibits  used  on  the  motion  to 
dissolve  the  attachment,  embodied  In  the  bill 
of  exceptions,  it  appears  that  the  defendants 
reside  in  and  do  business  in  the  city  and 
county  of  San  Francisco;  that  the  plaintiffs 
reside  in  the  city  of  New  York,  and  are  en- 
gaged in  the  business  of  manufacturing  hats 
In  said  city;  that  on  or  about  the  1st  day  of 
August,  1897,  Charles  Rosenberg,  one  of  the 
defendants,  while  in  said  city  of  New  York, 
entered  into  a  contract  with  the  plaintiffs  for 
the  manufacture  of  a  large  number  of  hats, 
and  to  ship  the  same,  when  manufactured,  to 
the  defendants.  In  the  dty  and  county  of  San 
Francisco;  that,  by  the  terms  of  the  purchase 
■o  made  in  the  city  of  New  York,  it  was 
agreed  between  the  plaintiffs  and  said  Rosen- 
berg that  the  defendants  should  have  60  days' 
time  to  pay  for  said  hats,  and  that  such  pay- 
ments were  to  be  made  in  New  York.  In  ac- 
cordance with  this  agreement  of  purchase,  the 
plaintiffs  manufactured  and  shipped  to  the  de- 
fendants said  hats  BO  purchased,  and  sent  a 
statement  or  bill  of  the  same,  a  copy  of 
which  is  as  follows: 

"Statement. 
"New  York,  September  30,  1897. 
"M.  Rosenberg  &  Son,  San  Francisco,  Cal.,  to 
Beltaire,   I.nroh   &  Co.,   Dr.,   Mnnufncturers 
of  Fine  .«;tifE  and  Soft  Hnts.  22  and  24  West 
3rd  Strpot.     Factory,  Danburj-,  Conn. 
00  davB  dntiue. 

AoK.  13 1222  00 

"     .'{0   192  00 

Sept.    8  18''.  00 

"     1<> 2  75 

"     24  72  00 

$674  75 
"     17.  By  mdse 100 

5(573  75 

"Dear  .Sir:  Plense  favor  us  with  ohcok  for 
above  by  return  of  mail.     If  not  remitted  for  by 

iuKt..  we  simll  take  the  liberty  of  drawing 

for  same,  as  is  <nir  custom. 

"Kespeetfidly,  youra, 

"Beltaire.  Lurch  &  Co." 

Under  date  of  New  York,  November  1, 1807, 
another  copy  of  the  same  statement  was  sent 
by  mail  in  a  letter  to  defendants,  in  which  let- 
ter they  say,  "We  inclose  herewith  a  state- 
ment of  your  account,  for  which  we  would  be 
pleased  to  receive  your  check,  as  the  sum  is 
now  due,"  to  which  defendants  replied  by 
letter  from  San  Francisco,  In  which  they  say: 


"In  regard  to  the  hats  yon  sent  us,  we  have 
had  fair  success,  but  would  have  done  much 
better  If  you  would  have  sent  us  larger 
shapes,  and  no  hats  lined.  It  Is  very  hard  to 
dispose  of  small  shanes,  also  lined  hats,  on 
this  coast.  The  bottle-green  hats  we  could  not 
dispose  of,  but  have  sold  all  the  other  colors. 
Can  you  use  the  same?  As  soon  as  we  get 
time,  we  will  write  you  a  list,  exactly,  what 
style  and  dimensions  sell  best  on  this  coast. 
In  regard  to  money  matters,  we  would  ask 
you  to  have  patience  with  us  until  we  get 
our  returns  from  fall  sales,  which  will  be 
shortly.    Yours,  G.  Rosenberg  &  Sons." 

The  action  was  commenced  December  9, 
1897,  for  the  sum  of  ?C"3.75,  the  amount  con- 
tained in  the  statement  sent  out  to  the  de- 
fendants; and  the  affidavit  on  which  the  at- 
tachment was  Issued  states  that  the  action  is 
founded  tipon  contract,  to  wit,  an  account 
stated,  which  was  made  in  this  state.  It  is 
not  disputed  on  the  part  of  the  appellants  that 
the  transaction  between  the  parties  was  as 
stated;  that  Is,  the  contract  of  purchase  of  the 
goods  was  made  in  New  York  by  one  of  the 
defendant  firm  with  the  plaintlffB,  to  be  paid 
for  on  60  days'  time  in  the  city  of  New  York 
upon  the  delivery  of  the  goods  here.  But  it  is 
contended  that  a  new  contract  sprang  up.  In 
the  nature  of  an  account  stated,  upon  the  re- 
ceipt here  by  the  defendants  of  the  bill  of  the 
goods  mailed  by  plaintiffs  in  New  York,  inas- 
much as  said  defendants  did  not  repudiate  or 
refuse  to  pay  said  bllL  To  constitute  an  ac- 
count stated,  "it  must  appear  that  at  the  time 
of  the  accounting  certain  claims  existed,  for 
and  concerning  which  an  account  was  stated; 
that  a  balance  was  then  struck  and  agreed 
upon;  and  that  defendant  expressly  admitted 
that  a  certain  sum  was  then  due  from  him  as 
a  debt  Hence  It  follows  that  an  account 
cannot  be  stated  with  reference  to  a  debt 
payable  on  a  contingency."  2  Chit.  Cont. 
(11th  Am.  Ed.)  p.  962.  Here  It  Is  shown 
from  the  correspondence  between  the  parties 
that  the  defendants,  upon  receiving  the  bill 
of  goods,  wrote  to  the  plaintiffs  that  they 
were  unable  to  dispose  of  certain  kinds  of 
hats  sent  out,  and  said,  "Can  you  use  the 
same?"  It  appears,  also,  that  other  hats  were 
to  be  ordered.  In  speaking  of  an  account 
stated,  this  court.  In  Coffee  v.  Williams,  103 
Cal.  556,  37  Pac.  506,  says:  "But  the  account. 
In  order  to  constitute  a  contract,  should  ap- 
pear to  be  something  more  than  a  mere  mem- 
orandum. It  should  show  upon  Its  face  that 
It  is  Intended  to  be  a  fUial  settlement  up  to 
date.  And  this  should  be  expressed  with 
clearness  and  certainty."  The  facts  here  did 
not  bring  this  case  within  the  rule  In  refer- 
ence to  an  account  stated,  so  as  to  constitute 
a  new  and  Independent  contract  According 
to  the  contention  of  appellants.  In  case  of  any 
contract  made  and  payable  outside  of  this 
state  it  would  only  be  necessary  for  the  cred- 
itor to  send  to  his  debtor  In  this  state  a  note 
or  memorandum  of  the  amount  due,  and 
thereupon,  in  case  the  claim  was  not  disputed. 
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commence  proceedings  in  attachment  as  upon 
a  new  contract  made  in  this  state.  Thla 
would  be  a  simple  and  easy  mode  of  annul* 
ling  or  evading  the  law  authorizing  the  sum- 
mary process  of  attachment.  We  cannot  agree 
with  thla  contention  of  appellants.  It  would 
not  he  in  accordance  with  the  letter  or  spirit 
of  the  law,  which  permits  an  attachment  on- 
ly "where  the  contract  Is  made  or  is  payable 
in  this  state."  "Proceedings  by  attachment 
are  statutory  and  special,  and  the  provisions 
of  the  statute  must  be  strictly  followed,  or  no 
rights  will  be  acquired  thereunder."  Gow  v. 
Marshall,  90  Cal.  567,  27  Pac.  422;  Rudolph 
▼.  Saunders,  111  Cal.  233,  43  Pac.  619.  The 
order  Is  affirmed. 

We      concur:     HARRISON,     J.;     GAR- 
OUTTB,  J. 


t  Cal.  TTnr^.  475 

OORTBLYOU  et  al.  v.  JONES  et  al.i 
(L.  A.  677.) 

(Supreme  Court  of  Oalifomia.    July  18,  1900.) 

MORTOAOE— ASSIGNMENT  IN  TRUST— PORK- 
CLOSURE  —  PARTIES  —  ATTORNEY'S  FEE— AS- 
SIGNEE'S RIGHT  OP  ACTION— SUFFICIENCY— 
ASSIGNMENT- ADMISSION  OP  TITLE— PROVI- 
SION AS  TO  TAXES. 

1.  Though  an  assignment  of  notes  secured 
by  a  mortgage  declares  certain  express  trusts, 
the  assignees  may  sue  to  foreclose  the  mort- 
gage without  joining  the  beneficiaries. 

2.  Where  a  mortgage  provides  that  the  mort- 
gagee may  include  in  its  foreclose  a  reasonable 
attorney's  fee,  and  a  copy  of  the  mortgage  is 
attached  to  and  made  a  part  of  the  complaint 
in  foreclosure  which  alleges  that  plaintiffs  have 
employed  an  attorney  and  become  liable  to  him 
for  a  reasonable  fee,  "which  fee  is  secured  by 
said  mortgage,"  there  is  a  sufficient  allegation 
as  to  attorney's  fees  to  support  a  judgment 
therefor  in  plaintiffs'  favor. 

3.  An  assignment  of  "those  certain  mort- 
gages and  credits  more  particularly  described  as 
follows,"  followed  by  a  description  of  the 
mortgage  in  suit,  which  sets  forth  the  notes 
sued  on,  and  declares  that  it  <a  made  to  secure 
them,  after  which  the  assignment  includes  "all 
other  moneys  now  due  to  me  from  any  sonrce 
whatever,"  is  a  sufficient  assignment  of  the 
debts  secured  to  support  an  action  by  the  as- 
signees, though  the  assignment  is  not  of  the 
notes  themselves. 

4.  Where  to  a  bill  to  foreclose  a  mortgage  Is 
attached  a  copy  of  the  mortgage,  which  con- 
tains a  recital  that  it  "draws  8  per  cent,  net, 
as  security  for  the  payment  of  a  promissory 
note,  of  which  the  following  is  a  true  copy," 
whereupon  follow  copies  of  the  notes  set  out  in 
the  complaint,  and  this  is  not  denied  by  the  an- 
swer, the  title  of  plaintiffs,  who  are  assignees 
of  the  mortgage  only,  to  the  notes,  is  so  far  ad- 
mitted as  to  sustain  a  judgment  in  their  favor 
thereon. 

5.  The  provision  in  the  mortgage  that  the 
mortgagor  shall  pay  taxes  "on  said  premises, 
other  than  taxes  on  this  mortgage  or  the  money 
hereby  secured,"  does  not  oblige  the  mortgagor 
to  pay  taxes  on  the  mortgage  itself. 

Department  2.  Appeal  from  superior  court, 
LoB  Angeles  county. 

Action  by  C.  A  Cortelyou  and  E.  E.  John- 
son against  O.  H.  Jones  and  Mary  C.  Jones. 
From  a  judgment  In  favor  of  plaintiCts,  de- 
fendants appeal.    Affirmed. 
>  Modified  in  banc.    See  M  Paa  1»,  1S2  Cal.  181. 


J.  H.  Knnrmgln  and  O.'H.  Jones,  for  appel- 
lants. E.  B.  Johnson  and  C.  D.  Welbor,  for 
respondents. 

McFARIiAND,  J.  Action  on  two  notes,— 
one  for  |720,  and  the  other  for  $030.— and  a 
mortgage  to  secure  the  same,  aU  made  and 
executed  October  24,  1802,  by  defendants  to 
Mercy  Stoddard,  and  averred  to  have  been 
assigned  by  the  latter  to  plaintiffs.  It  is 
averred  In  the  complaint  that  the  first  note 
has  been  paid,  but  that  the  whole  of  the 
principal  and  some  of  the  Interest  on  the  sec- 
ond note  are  due  and  unpaid.  Judgment  was 
rendered  for  plaintiffs  for  a  certain  amount, 
and  $75  attorney's  fees,  and  a  decree  of  fore- 
closure to  satisfy  the  same.  Defendants  ap- 
peal from  the  judgment  and  order  denying  a 
new  trial.  We  will  notice  such  points  made 
for  a  reversal  as  call  for  any  consideration. 

Appellants  contend  that  resqpondents  can- 
not maintain  the  action  In  their  individual 
capacity,  because  the  written  assignment  un- 
der which  they  claim  declares  certain  trusts. 
This  contention  cannot  be  maintained.  A 
trustee  of  an  express  trust  may  sue  without 
joining  with  him  the  beneficiaries.  Code  Clr. 
Proc.  (  369. 

The  amount  found  due  by  the  court  Is  jnstl- 
fled  by  the  evidence. 

The  mortgage  provides  that  upon  default 
of  payment  the  mortgagee  or  bis  assigns 
"may  foreclose  this  mortgage,  and  may  in- 
clude In  such  foreclosure  a  reasonable  coun- 
sel fee";  and  this  Is  an  express  provision  that 
the  mortgage  is  to  be  security  for  the  counsel 
fees.  Appellants  contend  that  there  is  no 
averment  about  counsel  fees  In  the  complaint. 
A  copy  of  the  mortgage  Is  attached  to  and 
made  part  of  the  complaint,  and,  whether  or 
not  that  could  be  considered  In  the  light  of 
an  averment  there  is  an  allegation  in  the 
amendment  to  the  complaint  that  respondents 
had  employed  an  attorney  and  become  liable 
to  him  for  a  reasonable  fee,  "which  said  fee 
Is  secured  by  said  mortgage";  and  this  is 
sufficient  on  the  subject,  within  any  rule  of 
pleading  not  unreasonably  strict 

It  Is  contended  that  the  judgment  cannot 
stand  because  the  assignment  Introduced  in 
evidence  Is  not  of  the  notes,  but  merely  of 
their  incident— the  mortgage.  The  assign- 
ment is  not  expressly  of  the  notes,  and  is 
not  therefore,  in  the  best  legal  form;  but 
by  the  Instrument  the  assignor  assigns,  etc., 
"those  certain  mortgages  and  credits  more 
particularly  described  as  follows,  to  wit" 
Following  this  there  Is  a  reference  to  a  cer- 
tain mortgage  made  by  one  Wetenhall,  and 
then  to  the  mortgage  sued  on  in  this  action, 
which  mortgage  sets  forth  the  notes  described 
in  the  complaint  and  declares  that  it  Is 
made  to  secure  the  same.  After  that  is  the 
following:  "Also,  all  other  moneys  now  due 
to  me  from  any  source  whatever.  Said  mort- 
gages and  debts  and  credits  to  be  collected, 
and  the  proceeds  to  be  held  In  trust"  etc. 
This  was  clearly  an  assignment  of  the  debts 
secured  by  the  mortgage,  and  the  fact  that 
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.tbe  dettt  wen  etldanoed  \sf  tb*  note  act 
fortli  In  the  complaint  and  In  the  mortgage 
does  not  render  the  assignment  Ineffectual,— 
at  least,  as  between  tbe  parties  to  this  action. 
The  notes  were  produced  at  the  trial  to  b* 
delivered  up  and  canceled,  and  nelthet  the 
rights  of  third  parties,  nor  the  rights  of  ap- 
pellants In  relation  to  thfard  parties,  are  In- 
.Tolved.  Under  these  circumstances,  It  would 
be  trifling  with  justice  to  reverse  the  Judg- 
ment on  account  of  the  Inartlflcial  form  of 
the  assignment.  Moreover,  in  the  copy  of  the 
mortgage  which  Is  set  out  as  part  of  the  com- 
plaint appears  the  following:  "This  mortgage 
draws  eight  per  cent,  net,  as  security  for 
the  payment  of  a  promissory  note  of  which 
the  following  is  a  true  copy,  to  wit  (copies 
of  the  notes  set  out  in  the  complaint  are  at- 
tached to  the  mortgage];"  and  there  Is  no 
.denial  of  this  in  the  answer. 

There  Is  nothing  In  the  contention  that  the 
mortgage  obliges  the  mortgagor  to  pay  taxes 
on  the  mortgage.  The  provision  on  the  sub- 
ject is  as  to  "taxes  on  said  premises,  other 
than  taxes  on  this  mortgage,  or  tbe  money 
hereby  secured."  The  Judgment  and  order 
appealed  from  are  affirmed. 

We  concur:  TBMPLB,  J.;  HBNSHAW,  J. 


(129  Cal.  204) 

METER  V.  BISHOP  et  aL    (S.  V.  1,275.)» 

(Supreme  Court  of  California.    July  18,  1900.) 

ASSOCIATIONS  —  MONEYS    PAID    DIRECTORS  — 
KNOWLEDGE  OF  DISPOSITION— AUTHOR- 
ITY  TO  RECEIVES— RECOVERY. 

A  member  of  an  association  cannot  recov- 
er, against  those  who  acted  as  its  directors,  for 
mone^B  voluntarily  paid  In  by  him  with  full 
knowledge  of  the  disposition  required  thereof 
by  its  by-laws,  and  paid  out  by  them  in  con- 
formity thereto,  because  of  lack  of  autboritv 
to  receive  and  disburse  the  same,  due  to  fail- 
ure to  incorporate,  though  such  directors  dis- 
continued the  business  without  sufficient  cause. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Bertha  Meyer  against  A.  W. 
Bishop  and  others  for  moneys  had  and  re- 
ceived. From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    AiBrmed. 

T.  0.  Spelling  and  Reddy,  Campbell  ft  Met- 
aon,  for  appellant  Davis  &  Hill,  for  respond- 
entB. 

TEMPLB,  J.  This  case  seems  to  be  on 
all  fours  with  Perkins  t.  Fish,  121  Cal. 
817,  53  Pac.  901.  Plaintiff  held  a  certifi- 
cate of  membership  In  the  Mutual  Endow- 
ment Association,  which  assumed  to  be  and 
was  doing  business  In  the  style  of  a  cor- 
poration. The  association  went  through  the 
form  of  incorporation,  and  tbe  defendants, 
who  were  its  directors,  still  contend  that  it 
was  a  corporation  de  Jure  and  de  facta  Ai- 
tldefl  of  incorporation  were  executed  in  due 
form,  and  were  filed  In  the  clerk's  office  of  the 
ooonty,  and  io  tbe  office  of  the  secretary  of 

>  BehMUtes  den<«d  AUKUSt  U,  IMOk 


state.  A  board  of  dlrectora  was  elected,  and 
elaborate  by-lawk  adopted.  Tbey  provided, 
for  its  members  only,  endowment,  Insurance, 
and  disability  benefits,  and  also  for  assess- 
ments, with  elaborate  and  minute  provision 
for  the  disposition  and  management  of  the 
funds  of  the  association.  This  action  is  not 
based  upon  any  charge  that  the  moneys  have 
been  wasted  or  misappropriated,  but  solely 
upon  the  proposition  that  there  was  a  com- 
plete failure  to  Incorporate,  and  the  associa- 
tion was  not  even  a  corporation  de  facto,  and 
therefore  there  was  no  authority  on  the  part 
of  defendant,  claiming  to  act  as  trustees  oi 
directors  of  a  corporation,  to  receive  the  mon- 
ey. But  the  payments  were  voluntary,  and 
made  with  full  knowledge  as  to  the  disposi- 
tion authorized  and  required  by  the  by-laws. 
To  quote  from  Perkins  v.  Fish:  "It  [the  mon- 
ey] was  paid  in  and  out  under  articles  of  as- 
sociation and  rules  and  regulations  framed  by 
plaintiff  and  other  members,  or  assented  to 
by  them  in  advance  of  any  payment  by 
them,  and  they  must  be  held  to  be  bound 
by  their  own  acts."  The  members,  therefore, 
who  have  continued  for  years  to  pay  their 
chosen  agents  money,  to  be  exi)ended  in  a 
specified  way,  cannot  after  the  failure  of  the 
scheme,  sue  their  agents,  in  an  action  for 
money  bad  and  received,  to  recover  back  the 
sums  so  paid.  They  are  In  pari  delicto,  and 
must  share  tbe  loss.  As  to  persons  who  were 
not  members,  different  questions  would  be 
presented.  Conceding  aU  that  plaintiff  con- 
tends for,  the  purposes  of  tbe  association  were 
not  Improper,  but  the  mode  adopted  for  their 
attainment  was  unauthorized.  They  were  all 
in  it  together,  and  it  Is  difflcnlt  to  see  why, 
after  failure,  one  set  of  members  shonld  re- 
cover from  another  set  payments  which  they 
have  made  In  the  futile  attempt  Counsel 
for  apitellant  In  his  oral  argument,  attempted 
to  differentiate  this  case  from  the  case  of 
Perkins  v.  Fish,  but  we  are  unable  to  see  any 
distinction  affecting  the  vital  point  It  Is 
suggested  that  the  defendants  discontinued 
the  business  without  sufficient  cause.  The 
proposition  sounds  very  strange,  coming  from 
the  plaintiff,  but  this  action  is  not  for  dama- 
ges for  the  Improper  discharge  of  tbe  duties 
of  their  trust  on  the  part  of  defendants.  If 
It  can  be  said  that  defendants  are  sued  as 
trustees,  it  la  an  involuntary  trust,  which  is 
being  forced  upon  them. 

There  are  82  counts  in  the  complaint,  stat- 
ing as  many  different  causes  of  action  accru- 
ing to  plaintiff  and  81  others  who  had  assign- 
ed their  claims  to  plaintiff.  They  are  all 
alike.  Bach  assignor  was  a  member  of  the 
association,  and  tbe  demand  of  each  Is  for 
money  paid  out  npon  a  contract  which  It  is  al- 
leged was  void  because  tbe  association  was 
not  a  corporation  de  Jure  or  de  facto,  and  the 
business  wtilch  tbe  association  attempted  was 
nnantborlzed.    The  Judgment  is  affirmed. 

We  concur:  McFARLAND.  J.;  BBN- 
SHAW,  2. 
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In  re  SHBID'S  ESTATE.    (L.  A.  780.) 
(Supreme  Court  of  California.    July  18,  1900.) 
EXECUTORS  AND  ADMINISTRATORS— PETITION 
—  SUPPLEMENTAL     ACCOUNT  —  NOTICE      OF 
HEARING— PETITION    TO    DETERMINE    HEIR- 
SHIP. 

1.  A  petition  for  distribution  was  dismissed 
as  having  been  filed  before  settlement  of  the 
final  account,  and  on  the  hearing  of  the  second 
petition  the  court  directed  the  administrator  to 
report  and  file  a  statement  of  all  receipts  and 
disbursements  by  him  since  the  rendition  of  the 
last  supplemental  account,  under  Code  Cir. 
Proc.  i  1666,  providing  that  a  statement  of  any 
receij>t8  and  disbursements  of  the  administrator 
since  the  rendition  of  bis  final  account  must 
be  reported  at  the  time  of  making  final  distribu- 
tion. Beld,  that  such  statement  was  not  the 
final  account,  settlement  of  which  must  precede 
the  application  for  distribution,  and  hence  a 
petition  presented  before  settlement  thereof 
was  not  premature. 

2.  Under  Code  Gv.  Proc.  §  1605,  providing 
that  a  statement  of  any  receipts  and  disburse- 
ments of  the  executor  or  administrator  since 
the  rendition  of  his  final  account  must  be  re- 
ported and  filed  at  the  time  of  makinf;  distribu- 
tion, and  a  settlnnent  thereof  made  in  the  order 
or  decree,  notice  of  such  settlement  need  not 
be  given. 

3.  The  fact  that  the  clerk  of  the  court  filed  a 
petition  for  distribution  under  a  different  num- 
ber from  the  other  papers  in  the  estate  is  imma- 
terial, there  being  but  one  estate. 

4.  A  petition  to  determine  heirship,  which  is 
pending  and  undisposed  of,  does  not  deprive  the 
court  of  jurisdiction  to  hear  and  determine  a 
petition  for  distribution  of  the  estate,  since  Code 
Civ.  Proc.  {  1604,  expressly  provides  that  noth- 
ing therein  shall  be  construed  to  exclude  the 
right,  on  final  distribution  of  any  estate,  to  con- 
test the  question  of  heirship,  where  the  same 
shall  not  have  been  determined  under  the  pro- 
visions of  the  section. 

Department  1.  Appeal  from  superior  court, 
San  Luis  Obispo  county. 

Application  by  Mary  L.  Wall  for  distribu- 
tion of  the  estate  of  W.  T.  Sheid,  deceased. 
£>om  an  order  distributing  the  estate  to  peti- 
tioner, and  from  an  order  denying  a  new 
trial,  certain  other  belrs  ot  deceased  appeal. 
Afnrmed. 

Chas.  A.  Palmer  and  F.  A.  Dom,  for  appel- 
lants. Sanborn  &  McCall  and  W.  H.  Spen- 
cer, for  respondent. 

VAN  DYKE,  3.  This  Is  an  appeal  by  the 
contestants,  claiming  to  be  heirs  of  said  de- 
ceased, from  an  order  and  decree  of  distribu- 
tion distributing  the  whole  of  the  residue  of 
said  estate  to  respondent,  Mary  T.  Wall,  and 
also  from  an  order  denying  the  motion  of  said 
contestants  for  a  new  trial  in  said  matter. 
W.  T.  Sheid  died  Intestate  March  9,  1896,  In 
San  Luis  Obispo  county,  leaving  an  estate 
therein  consisting  of  real  and  personal  prop- 
erty. One  Lacefield  was  appointed  adminis- 
trator of  said  estate  March  25,  1896,  and  on 
May  2,  1896,  notice  to  creditors  was  given. 
April  3,  1897,  said  administrator  filed  his  final 
account,  which  was  tliereafter,  on  April  15, 
1897,  settled  and  allowed.  On  April  6,  1897, 
respondent,  Mary  T.  Wall,  claiming  to  be  the 
only  child  and  sole  heir  at  law  of  deceased, 
filed  an  application  for  distribution  of  said 
estate.    Appellants  contested  her  heirship  and 


right  to  distribution,  and  on  September  22. 

1897,  a  decree  was  made  and  entered  dlstrili- 
uting  said  estate  to  said  petitioner,  Mary  T. 
Wall.  An  appeal  was  taken  from  such  de- 
cree ot  distribution,  and  this  court  held  that 
as  the  petition  for  distribution  was  filed  be- 
fore the  settlement  of  the  final  account,  and 
after  the  filing  of  said  account,  the  Judgment 
should  be  reversed  and  the  petition  dismissed, 
and  It  was  so  ordered.  In  re  Sheid's  Estate, 
122  Cal.  628,  65  Pac.  328.  WbUe  the  case 
was  pending  on  appeal  in  this  court,  and  in 
April,  1898,  said  administrator  Lacefield  made 
and  filed  in  the  court  below  a  supplemental 
account  which  was  thereafter  and  upon  prop- 
er notice  settled  and  allowed,  and  he  there- 
upon resigned  as  such  administrator;  and  the 
public  administrator  of  said  county,  M.  Lew- 
In,  upon  proper  application,  was  appointed 
administrator   of   said  estate   on   March   11, 

1898,  in  place  of  the  former  administrator, 
and  received  from  said  former  administrator 
the  property  and  effects  of  said  estate,  and  re- 
ceipted to  him  therefor.  On  the  going  down 
of  the  remittitur  the  former  petition  of  said 
Mary  T.  Wall  for  distribution  was  dismissed 
in  pursuance  of  the  order  of  this  court,  and 
thereafter,  on  .January  19th,  another  petition 
was  filed  on  the  part  of  said  Mary  T.  Wall 
for  distribution  of  the  residue  of  said  estate 
to  her,  as  the  sole  heir  of  said  deceased.  The 
findings  recite  that  the  said  petition  and  the 
oppositions  and  contests  of  the  contestants, 
and  the  issue  raised  by  the  pleadings  came  on 
regularly  to  be  heard,  and  were  tried  by  the 
court  March  17,  1899,  and  on  March  21,  1899, 
were  argued,  and  thereupon  the  court  made 
an  order  directing  the  administrator  of  said 
estate  to  report  and  file  on  qr  before  March 
31,  1809,  a  statement  of  all  receipts  and  dis- 
bursements by  bim  since  the  rendition  of  the 
last  supplemental  account  of  the  administra- 
tor of  said  estate;  and  thereafter,  upon  April 
1,  1899,  the  statement  was  reported  and  filed 
by  said  administrator  pursuant  to  the  order 
of  said  court,  and  was  thereupon  settled  and 
allowed,  and  the  decree  of  distribution  to  re- 
spondent, Mary  T.  Wall,  made  and  entered. 

The  first  point  made  by  the  appellants  is 
that  the  court  had  no  Jurisdiction  to  entertain 
the  petition,  or  to  determine  who  are  the  legal 
heirs  of  the  deceased,  or  to  enter  an  order  of 
distribution,  for  the  reason  that  the  petition 
was  presented  before  the  final  account  was 
filed  or  settled  and  allowed.  What  the  appel- 
lants mean  by  the  "final  account,"  in  this  con- 
nection, is  the  statement  furnished  under  the 
direction  of  the  court  at  the  bearing  of  the 
petition  for  distribution.  And,  further,  it  is 
contended  that  the  court  had  no  Jurisdiction 
to  settle  and  allow  said  account  without  no- 
tice having  been  given  as  required  by  section 
1633  of  the  Code  of  Civil  Procedure.  Sec- 
tion 1665  of  the  same  Code,  relating  to  the 
distribution  of  the  estate,  says  that  "a  state- 
ment of  any  receipts  and  disbursements  ot 
the  executor  or  administrator,  since  the  rendi- 
tion of  bis  final  account,  must  be  reported 
and  filed  at  the  time  of  making  such  dlstclbu- 
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tlon;  and  a  settlement  thereof,  together  with 
an  estimate  of  the  expenses  of  closing  the 
estate,  must  be  made  by  the  court  and  in- 
cluded in  the  order  or  decree,  or  the  court  or 
Judge  may  order  notice  of  the  settlement  of 
such  supplementary  account  and  refer  the 
same  as  in  other  cases  of  settlement  of  the 
accounts."  This  statement  of  receipts  and 
disbursements  is  clearly  not  the  account  re- 
ferred to  In  section  1033,  as  claimed  by  appel- 
lants, nor  the  final  account  the  settlement  of 
■which  must  precede  the  application  for  dis- 
tribution. In  this  cnse  the  estate  was  In  a 
condition  for  distribution  at  the  settlement  of 
the  account,  April  l!"),  1897,  and  It  simply  re- 
mained in  the  hands  of  the  administrator 
awaiting  the  result  of  the  appeal  from  the 
former  decree  of  distribution.  If  all  accounts 
or  statements  are  required  to  be  settled  In 
advance  of  an  application  for  distribution,  It 
■would  In  most  cases  result  In  preventing  any 
distribution.  ITpon  filing  the  petition  for  dis- 
tribution, contests  to  heirship  may,  and  fre- 
quently do,  arise,  and  months,  and  perhaps 
a  year  or  more,  may  elapse  before  such  con- 
tests are  finally  settled.  In  the  meantime  re- 
ceipts and  expenditures  go  on,  a  statement  of 
which  should  be  furnished  to  the  court  before 
distribution  Is  made  and  the  executor  or  ad- 
ministrator discharged.  The  Code  allows 
these  statements,  submitted  after  the  decree 
of  distribution  Is  applied  for,  to  be  settled  at 
the  time  the  decree  Is  made,  ■without  notice, 
or  the  court  may  order  notice  to  be  given,  and 
refer  the  same  for  settlement.  FIrebaugh  v. 
Burbank,  121  Cal.  190,  53  Pac.  5(50. 

Upon  filing  the  petition  of  the  public  ad- 
ministrator to  be  appointed  In  place  of  Lace- 
field,  resigned,  the  elerk  Indorsed  said  petition 
In  said  estate  as  No.  835,  whereas  all  the  for- 
mer proceedings  In  said  estate  had  been  under 
the  number  743.  The  last  petition  for  distri- 
bution on  the  part  of  the  respondent  was  filed 
In  said  estate  under  the  number  743,  whereas 
the  statement  of  account  submitted  under 
direction  of  the  court  by  the  administrator 
and  the  decree  of  distribution  were  filed  and 
made  under  No.  SSTy,  and  the  contestants 
'therefore  make  the  point  tliat  the  petition  Is 
In  one  proceeding,  and  the  settlement  of  ac- 
count and  decree  of  distribution  in  another. 
There  is  nothing  In  this  contention.  There 
Is  but  one  estate,  and  the  mere  fact  that  the 
clerk  Indorsed  different  papers  with  different 
numbers  can  make  no  difference.  Tliey  all 
belong  to  the  settlement  of  one  and  the  same 
estate. 

The  contestants,  upon  the  expiration  of  the 
year  from  the  Issuance  of  letters  of  admin- 
istration In  said  estate,  filed  a  petition,  In  pur- 
Miance  of  section  1C04  of  the  Code  of  Civil 
Procedure,  to  determine  heirship  In  their  fa- 
vor, which  proceeding  was  pending,  but  not 
at  Issue,  at  the  time  of  the  order  and  decree 
of  distribution  appealed  from.  The  penden- 
cy of  this  proceeding  was  set  up  by  way  of  a 
plea  in  abatement,  and  It  is  contended  on 
the  part  of  the  appellants  that  the  court  had 
no  jurisdiction  to  hear  and   determine   the 


petition  for  distribution  while  such  proceed- 
ings were  pending  and  undetermined.  This 
contention  Is  not  tenable.  The  section  In 
question  itself  states  that  nothing  therein 
"shall  be  construed  to  exclude  the  right  upon 
final  distribution  of  any  estate  to  contest  the 
question  of  heirship,  title  or  interest  in  the 
estate  so  distributed,  where  the  same  shall 
not  have  been  determined  under  the  provi- 
sions of  this  section."  See,  also.  In  re  Ox- 
arart,  78  Cal.  109,  20  Pac.  367;  In  re  Sheld's 
Estate,  supra. 

Api)ellants  make  objections  to  some  of  the 
rulings  of  the  court  at  the  hearing  of  the  pe- 
tition for  distribution,  but,  having  failed  to 
discuss  them  In  their  brief,  they  will  not  be 
considered  by  the  court.  The  decree  of  dis- 
tribution and  order  denying  a  new  trial  are 
affirmed. 

We  concur:  HARRISON,  J.;  GAROUTTE, 


In  re  COMSTOCK. 

(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

BASTARDY— JURISDICTION— PROBATE      COURTS 
—IMPRISON.MBNT— HABEAS  CORPUS. 

1.  Chapter  41,  St.  189.'?.  confers  on  probate 
courts  jurisdiction  in  bn.stHrdy  proceedings,  and 
said  power  has  been  ratified  by  congress. 

2.  A  bastardy  proceeding  Is  special  in  char- 
acter, and  is  In  the  nature  of  a  civil  proceedinR. 
There  is  no  authority  given  to  Impose  impris- 
onment as  part  of  the  original  judRiuvut  in  !<ueh 
cases,  in  order  to  compel  the  judgment  debtor 
to  secure  the  payment  of  the  judgment  by  exe- 
cuting a  liond. 

3.  A  judgment  debtor  in  a  bastardy  proceed- 
ing, who  is  imprisoned  pursuant  to  the  original 
juiltnuent  that  bo  stand  comniitteil  to  the  county 
jail  until  he  gives  liond  for  the  pa.vment  of  the 
judgment,  will  be  discharged  on  habeas  corpus. 

(Syllabus  by  the  Court.) 

Application  by  J.  O.  Comstock  for  a  writ 
of  hal)eas  corpus.    Petitioner  discharged. 

C  J.  W'rlghtsman,  for  petitioner. 

BURFORD,  C.  .r.  The  petiUoner  was  char- 
ged with  bastardy  In  the  probate  court  of 
Pawnee  county.  On  the  trial  of  the  cause 
he  was  adjudged  guilty,  and  Judgment  enter- 
ed ordering  him  to  pay  to  the  prosecutrix  the 
sum  of  $840  for  the  maintenance  of  the  bas- 
tard child;  this  amount  to  be  paid  at  the 
rate  of  $5  per  month  until  said  amount  wa. 
fully  paid.  The  judgment  further  orderec 
the  defendant  to  enter  into  a  boiid  to  the  ter- 
ritory of  Oklahoma,  with  good  and  sufliclen  . 
sureties  to  be  approved  by  the  court,  to  se- 
cure the  payment  of  said  sums  for  the  first 
four  years,  and  that  he  give  bond,  without 
sureties,  for  payment  of  the  remainder  of 
said  sums.  The  decree  and  Judgment  then 
conclude  as  follows:  "It  is  the  further  order 
of  the  court  that  the  defendant,  J.  O.  Com- 
stock. be  remanded  to  the  custody  of  the 
sheriff  of  Pawnee  county,  Oklahoma  Terri- 
tory, to  be  by  him  committed  to  tlie  common 
jail  of  Pawnee  county  until  the  bonds  above 
mentioned  are  made  and  approved,  and  the 
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costs  of  the  prosecution  paid.  And  yon,  tlie 
said  sheriff  of  Pawnee  county,  are  liereby 
commanded  to  safely  keep  said  J.  O.  Com- 
stock  until  the  bonds  above  mentioned  are 
dnly  made  and  approved  by  the  judge  of  the 
probate  court,  and  until  he  pay  the  costs  of 
the  prosecution,  or  nntll  he  shall  be  dischar- 
ged therefrom  by  due  course  of  law.  In  tes- 
timony whereof,  I  hare  hereunto  set  my  hand 
and  official  seal  this  9th  day  of  February, 
1900.  Wm.  L.  Eagleton,  Probate  Judge  of 
Pawnee  County,  Oklahoma  Territory.  [Seal.]" 
Pursuant  to  this  Judgment  the  defendant  was 
committed  to  the  county  jail  of  Pawnee  coun- 
ty, and,  having  failed  to  execute  the  bonds 
as  directed,  there  remains.  He  now  seeks  to 
be  discharged  by  habeas  corpus. 

There  are  a  number  of  grounds  set  forth 
in  the  petition,  questioning  the  Jurisdiction 
of  the  court,  the  validity  of  the  Judgment, 
and  the  ability  of  the  defendant  to  give  bond: 
but  as  these  matters  ail  raise  questions  of 
fact,  which  may  be  determined  In  the  trial 
court  on  proper  application,  or  on  appeal,  or 
prolmbly  were  determined  on  the  trial,  or 
may  have  been  waived,  we  do  not  deem  it 
necessary  to  examine  them  at  this  time,  and 
therefore  refrain  from  expressing  any  opin- 
ion as  to  wliether  or  not  they  may  be  consid- 
ered In  this  character  of  a  case.  There  la 
one  proposition  that  determines  the  case,  and 
upon  that  question  we  think  there  is  no  room 
lor  serious  contention.  A  bastardy  proceed- 
ing, under  our  statute,  Is  a  special  proceed- 
ing. In  the  nature  of  a  civil  action,  and  orig- 
inal jurisdiction  Is  conferred  on  the  probate 
court  in  such  cases.  Under  the  provisions  of 
the  organic  act  these  courts  did  not  have  Ju- 
risdiction in  proceedings  In  bastardy,  but 
such  jurisdiction  was  conferred  by  the  legis- 
lative assembly  in  1800  (chapter  41,  St.  1893); 
and  congress  by  a  later  enactment  ratified 
this  act  of  our  legislature,  in  so  far  as  It  re- 
lates to  the  Jurisdiction  of  probate  courts. 
This  chapter  embraces  all  the  laws  we  have 
on  the  subject  of  proceedings  in  bastardy,  ex- 
cept as  the  same  may  be  supplemented  by  the 
laws  relating  to  procedure  generally.  No- 
where In  this  chapter  Is  any  authority  given 
to  imprison  for  failure  to  secure  the  judg- 
ment. If  such  power  exists  in  the  court,  it 
could  only  be  in  contempt  iwoceedlngs  for 
failure  to  comply  with  the  orders  of  the  court, 
in  which  case  the  judgment  debtor  would  be 
entitled  to  a  day  in  court  and  a  hearing  be- 
fore he  could  be  committed  to  prison.  In  this 
case  it  is  not  shown  or  claimed  that  the  de- 
fendant below  was  In  contempt  of  court. 
The  order  of  the  court  was  that  he  be  com- 
mitted to  the  county  Jail  and  there  confined 
until  he  should  execute  the  bonds  to  secure 
performance  of  the  judgment  as  directed. 
The  order  of  imprisonment  is  a  part  of  the 
original  Judgment.  Most  of  the  states  whose 
statutes  we  have  been  enabled  to  examine 
contain  provisions  authorlsslng  the  courts 
having  Jiuisdlctlon  of  bastardy  proceedings 
to  enforc-e  their  judgments  by  imprisonment 
of  the  Judgment  debtor.     Our  statute  con- 


tains no  such  provision  and  confers  no  such 
power.  If  the  legislature  has  not  seen  fit  to 
give  this  authority,  the  courts  have  no  right 
to  assume  it.  The  writ  of  habeas  corpus  is 
awarded,  and  the  prisoner  ordered  released 
from  custody  under  the  commitment  by 
which  he  is  now  held.  All  the  Justices  con- 
curring. 


In  re  B.VILET  ct  al. 
(Supreme  Court  of  Oklahoinn.    June  .TO.  19(K).y 
HABEAS   CORPUS— JURISDICTION. 
The  suprenu'  court  hns  no  oriRiiml  juriwlic- 
tion   oTcr   i)i-isonprs   stMitciioed   from    Oklahoinn 
and  confined  in  the  Kansas  state  penitentiary,. 
and  a  writ  of  halxiiH  corims  will  not  is!$ue  to 
the    warden    of    the    penitentiary    at    Lanitiu):. 
Kan.,  to  inqnire  into  the  validity  of  a  seuteuce 
of  persons  while  confined  in  said  prison. 
(Syllabus  by  the  Court.) 

Petition  of  Charles  N.  Bailey  and  Harry 
Plummer  MeCool  for  a  writ  of  habeas  cor- 
pus.   Dismissed. 

C.  B.  Buckner,  for  petitioners.  H.  S.  Cun- 
ningham, Atty.  Gen.,  for  the  Territory. 

BUBFOBD,  C.  J.  This  is  an  application 
for  a  writ  of  habeas  corpus.  The  petitioners 
allege  that  they  are  deprived  of  their  liberty 
by  the  warden  of  the  Kansas  state  peniten- 
tiary at  Lansing,  Kan.,  on  a  void  Judgment 
rendered  by  the  district  court  of  Canadian 
county,  Okl.  The  petition  is  verified  and 
filed  by  the  attorney  for  the  petitioners,  and 
the  attorney  general  of  the  territory  has 
filed  a  waiver  of  notice,  and  agreed  to  sub- 
mit the  case  on  the  papers.  The  attorney 
for  petitioners  has  filed  a  waiver  of  the  is- 
suance of  the  writ  and  of  the  presence  of 
the  petitioners.  The  warden  of  the  peniten- 
tiary has  not  been  served  with  any  notice, 
has  not  voluntarily  appealed,  and  has  neither 
come  Into  the  jurisdiction  of  this  court,  nor 
has  he  brought  or  agreed  to  bring  the  peti- 
tioners before  the  court  either  at  or  after  a 
hearing. 

The  first  question  for  determination  Is  as 
to  the  jurLsdU-tion  of  this  court  to  hear  and 
determine  the  cause.  The  iwtltloners  are  In 
the  state  of  Kansas.  They  are  confined  In 
the  state  i)eultpntiary  of  the  state  of  Kansas. 
They  arc  held  by  an  offlcer  of  the  state  of 
Kansas  who  is  in  tliat  state.  It  Is  alleged  by 
counsel  for  petitioners  that  they  are  held  on 
a  commitment  from  tlie  district  court  of 
Canadian  county.  This  court  judicially 
knows  that  persons  sentenced  to  confinement 
in  a  penitentiary  by  the  courts  of  this  ter- 
ritory are  sentenced  to  Imprisonment  at  Lans- 
ing, Kan.  The  act  of  congress  of  June  !(!, 
1880  (21  Stat.  2.-><.»).  provides:  "That  the  leg- 
islative assemblies  of  the  several  territories 
of  the  United  States  may  make  such  provi- 
sion for  the  care  and  custody  of  such  per- 
sons as  may  be  convicted  of  crime  under 
the  laws  of  such  territory  as  they  shall  deem 
projier.  and  for  that  purpose  may  authorise 
and  contract  for  the  care  and  custody  of  sucb 
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.convicts  In  any  other  territory  or  state,  and 
provide  that  sucli  person  or  persons  may  be 
sentenced  to  confinement  accordingly  In  such 
otber  territory  or  state,  and  all  existing  leg- 
islative enactments  of  any  territories  for 
that  purpose  are  hereby  legalized."  Pursu- 
ant to  the  authority  conferred  by  this  statute, 
the  legislative  assembly  of  the  territory  of 
Oklahoma  In  1800  (St.  1803,  pp.  73»-741) 
passed  an  act  empowering  the  governor  of 
the  territory  to  contract  with  some  other 
state  or  territory  for  the  care  and  custody 
of  such  persons  as  may  be  convicted  of  crimes 
pimlshable  in  the  penitentiary,  by  the  courts 
of  the  territory.  The  act  further  provides 
that  after  entering  into  such  contract  all  per- 
sons  convicted  of  crimes  punishable  by  Im- 
prisonment In  the  penitentiary  shall  be  sen- 
tenced by  the  district  courts  to  the  peniten- 
tiary named  In  the  contract,  with  like  force 
and  effect  as  though  such  penitentiary  was 
located  In  the  territory.  Officers  having  such 
prisoners  in  charge  are  authorized  to  convey 
them  from  the  territory  to  any  other  state 
or  territory  where  provisions  have  been  made 
for  their  incarceration.  Under  the  provisions 
of  this  statute  the  governor  of  Oklahoma  con- 
tracted with  the  proper  authorities  of  the 
state  of  Kansas  for  the  care  and  custody  of 
Oklahoma  prisoners  in  the  Kansas  state  pen- 
itentiary at  Lansing,  Kan.  No  congressional 
or  legislative  enactment  has  been  adopted 
giving  the  courts  of  Oklahoma  Jurisdiction 
over  the  Kansas  penitentiary,  Its  officers  or 
inmates;  nor  has  any  attempt  been  made  to 
extend  the  jurisdiction  of  our  courts  beyond 
our  territorial  limits.  Where  a  iierson  is 
arrested  for  a  crime  committed  In  any  coun- 
ty In  this  territory,  and  tried  In  the  district 
court,  and  convicted  of  a  crime  punishable 
by  Imprisonment  in  a  penitentiary,  he  Is 
sentenced  to  serve  his  term  of  imprisonment 
In  the  Kansas  state  penitentiary;  and,  un- 
less the  execution  of  the  judgment  Is  stayed 
by  bond  and  appeal,  such  person  Is  at  once 
conveyed  to  such  prison,  and  there  delivered 
to  the  warden,  to  be  confined  subject  to  the 
commitment  and  the  prison  regulations.  If 
the  case  be  appealed,  and  the  Judgment  of 
conviction  be  reversed,  the  warrant  for  the 
detention  of  the  prisoner  Is  set  aside  and  can- 
celed, and  he  Is  ordered  delivered  to  the  prop- 
er officer  of  the  territory,  to  be  returned  to 
the  territory  for  trial.  The  warden  is  bound 
to  obey  this  order,  for  the  reason  that  the 
commitment  by  which  he  holds  such  prisoner 
lias  been  held  for  naught,  and  he  no  longef 
has  any  authority  to  hold  the  prisoner.  But 
this  court  has  no  power  to  compel  the  warden 
of  the  Kansas  penlteutlary  to  bring  a  pris- 
oner back  Into  the  territory,  or  to  discharge 
n  prisoner  held  by  him  on  a  commitment  from 
a  district  court.  This  court  exercises  and 
can  exercise  no  original  jurisdiction  over  per- 
«ion»  outside  Its  territorial  boundaries.  While 
it  may  retain  Jurisdiction  of  the  person  of  a 
prisoner  where  the  prisoner  appeals  from  a 
judgment  of  conviction,  such  Jurisdiction  Is 
aiipellate,  and  not  original.    The  petition  for 


a  writ  of  habeas  corpus  In  this  case  calls 
for  the  exercise  of  the  original  jurisdiction  of 
this  court  over  persons  not  within  its  jurisdic- 
tion, and  not  volimtarlly  submitting  to  it  "No 
judicial  process,  whatever  form  it  may  as- 
sume, can  have  any  lawful  authority  outside 
of  the  limits  of  the  Jurisdiction  of  the  court 
or  Judge  by  whom  it  Is  Issued,  and  an  attempt 
to  enforce  It  beyond  these  boundaries  is  noth- 
ing less  than  lawless  violence."  Ableman  v 
Booth,  21  How.  500,  16  L.  Ed.  169.  "The 
writ  of  habeas  corpus  cannot  run  outside  the 
boundaries  of  the  jurisdiction  of  the  court 
which  Issues  It."  Church.  Hab.  Corp.  g  108. 
"No  sovereignty  can  extend  Its  process  be- 
yond Its  own  territorial  limits,  to  subject 
either  the  property  or  the  person  of  any  one 
to  its  Judicial  decisions,  decrees,  or  Judg^ 
ments.  Every  exercise  of  authority  of  this 
kind  would  be  beyond  the  power  granted,  or, 
rather,  beyond  the  power  of  the  state  to 
grant  All  Judicial  power  flows  from  the 
state,  and  the  grant  of  legislative  power 
ceases  at  the  line  of  the  state.  Judicial  pow- 
er must  cease,  also,  at  that  point."  Brown, 
Jurlsd.  Courts,  $  2. 

We  think  It  very  clear  that  this  court  Is 
without  Jurisdiction  to  award  the  writ  in  this 
case.  The  petitioners  are  not  within  the  Juris- 
diction of  this  court,  and  we  have  no  process 
by  which  they  can  be  brought  in.  The  war- 
den of  the  Kansas  penitentiary  Is  not  within 
OUT  jurisdiction,  and  we  have  no  authority 
to  command  him  to  come  In.  Hence  the  pe- 
tition must  be  dismissed  for  want  of  juris- 
diction, at  costs  of  petitioners.  All  the  Jus- 
tices concurring. 


FOUST  V.  TERRITORY. 
(Supreme  Court  ot  Oklahoma.    June  30,  1900.) 

CRIMINAL  LAW— APPBAI^— DISMISSAL. 

Under  the  provisions  ot  rule  C  (43  Pac. 
vlii.),  on  a  fnilure  of  either  party  to  furnish 
copy  of  briefs  as  provided  for  in  said  nile  it  is 
within  the  discretion  of  the  court  whether  said 
cause  be  continued,  dismissed,  or  the  judgment 
reversed  or  aflirmpd. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Garfield  county; 
befoi-e  Justice  John  L.  McAtee. 

John  Y.  Foust  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

The  error  assigned  Is  that  the  district  conr- 
made  a  final  order  In  said  cause  overruling 
a  motion  of  defendant  to  retax  the  costs  In- 
curred In  the  probate  court,  from  whence  said 
cause  had  been  appealed.    See  58  Pac.  728. 

Lee  M.  Gray  and  Antrobus  &  Stevens,  for 
plaintiff  in  error.  O.  D.  Hubbell,  Co.  Atty., 
and  J.  C.  Strang,  Atty.  Gen.,  for  the  Terri- 
tory. 

IBWIN,  J.  We  think  this  appeal  should 
be  dismissed  for  noncompliance  with  rule  7 
of  the  rules  of  practice  of  the  supreme  court 
of  this  territory.  43  Pac.  vlll.  Rule  7  reads 
as  follows:  "In  all  criminal  appeals  In  which 
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the  territory  or  the  United  States  is  a  party, 
and  in  all  ciTlI  causes  in  which  the  territory 
or  the  United  States  is  a  party,  or  in  which 
any  of  the  property  of  the  territory  or  the 
United  States  is  involved,  counsel  sliall  serve 
their  briefs  upon  the  attorney  general,  or 
the  United  States  district  attorney— such  serv- 
ice to  be  made  as  In  civil  cases,  provided  in 
rule  6,  concerning  the  service  of  briefs  on 
other  counsel."  Rule  6  (43  Pac.  vlil.)  Is  as 
follows:  "In  each  civil  cause  counsel  for 
plaintiff  in  error  shall  furnish  a  copy  of  his 
brief  to  counsel  for  defendant  in  error  at 
least  thirty  days  before  the  first  day  of  court, 
and  the  counsel  for  defendant  in  error  shall 
furnish  a  copy  of  his  brief  to  counsel  for 
plaintiff  in  error  at  least  ten  days  before  the 
first  day  of  said  term.  Proof  of  service  of 
the  briefs  must  be  filed  with  the  clerk  of  the 
court  seven  days  prior  to  the  first  day  of 
said  term.  In  case  of  a  failure  to  comply 
with  the  requirements  of  this  rule,  the  court 
may  continue  or  dismiss  the  cause,  or  affirm 
or  reverse  the  judgment."  In  this  case  the 
records  of  this  court  tall  to  show  that  any 
briefs  were  ever  prepared  by  the  plaintiff  in 
error,  or  served  upon  the  county  attorney  or 
the  attorney  general,  or  any  one  else  repre- 
senting the  defendant  In  error,  or  that  any 
proof  of  service  of  briefs  was  ever  filed  in 
this  court.  Now,  we  are  aware  that  this 
court  has  been  very  reluctant  to  dismiss  a 
criminal  ease  on  account  of  the  failure  to  fur- 
nish and  file  briefs,  and  heretofore  has  favor- 
ed that  portion  of  the  rule  which  gives  the 
court  the  right  to  hear  and  determine  the 
cause  on  its  merits,  notwithstanding  the  fail- 
ure to  furnish  and  file  briefs.  But  in  this 
present  case,  as  it  involves  only  the  retaxing 
of  costs,  we  thinic  Justice  requires  that  the 
plaintiff  in  error  should  be  held  to  a  strict 
compliance  with  the  rule  for  furnishing  and 
serving  briefs  and  filing  proof  thereof.  This 
requirement  of  the  rule  having  been  entirely 
disregarded  by  the  plaintiff  in  error,  this  ap- 
peal should  be  dismissed,  which  is  according- 
ly done.  All  of  the  justices  concurring,  ex- 
cept Justice  McATBE,  who,  having  presided 
in  the  court  tielow,  took  no  part  in  this  deci- 
sion. 


VESELE\  et  al.  v.  ENGELKEMIER. 
(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

APPEAL— EVIDENCE>-SUFFICIENCY—WITNESS- 
KBDIRKCT    EXAMINATION— INSTRUCTIONS. 

1.  If,  after  considering  all  of  the  evidence  in- 
troduced upon  a  trial,  an  appellate  court  can 
say  that  it  reasonably  supports  the  verdict,  the 
judgment  will  not  he  di8turl)ed  on  the  ground 
tliat  tiie  evidence  is  insufficient. 

2.  Where  a  witness  takes  the  stand  and  tes- 
tifies as  to  matters  atmnt  which  ho  is  competent 
to  testify,  and  the  other  party  on  cross-exam- 
ination inquires  of  him,  over  the  objections  of 
the  party  producing  him,  as  to  matters  about 
which  he  is  incompetent  to  testify,  such  party 
will  not  be  heard  to  «iy  that  the  court  com- 
mitted erro'r  in  permitting  such  witness  on  re- 
direct examination  to  explain  the  transactions 
elicited  on  cross-examination,  even  thouRh  as  to 
such  matters  the  witness  was  incumpeteut. 


3.  A  court  is  not  bound  to  give  an  instruction, 
even  though  it  states  a  correct  rule  of  law  ap- 
plicnl)le  to  the  issue  on  trial,  in  the  language 
re<]uested,  hut  may  choose  its  own  language, 
provided  it  correctly  states  the  principle  of  law 
requested,  in  language  which  is  plain  and  un- 
ambiguous, and  such  as  persons  of  ordinary  un- 
derstanding can  comprehend. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kay  county; 
before  Justice  Bayard  T.  Hainer. 

Action  by  Elizabeth  Engelkemler  against 
John  Veseley  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

Cline  &  Hill,  for  appellants.  Dale  &  Bie- 
rer,  for  appellee. 

BURWELiL,  J.  The  appellants  urge  error 
In  admitting  Incompetent  evidence.  In  per- 
mitting an  Incompetent  witness  to  testify, 
and  in  refusing  to  give  requested  Instructions. 

The  appellee  commenced  suit  in  the  dis- 
trict court  of  Kay  county  for  a  division  of 
1,000  bushels  of  wheat,  and  to  recover  pos- 
session of  one-half  of  the  same,  claiming  that 
she  was  in  possession  of  80  acres  of  a  cer- 
tain quarter  section  of  land  in  Kay  county; 
that  it  was  agreed  between  the  appellant 
John  Veseley  and  api>ellee  that  Veseley 
should  plant  this  land  to  wheat,  the  appel- 
lee to  furnish  the  seed,  and  that  they  should 
divide  equally  the  wheat  grown  on  the  land; 
that  the  appellee  had  furnished  the  seed 
wheat  and  complied  with  her  part  of  the  con- 
tract In  every  resi)ect,  but  that  the  defendant 
Veseley,  after  harvesting  and  thrashing  the 
wheat,  refused  to  divide  the  same  and  de- 
liver to  the  i>lalntiff  her  share.  The  defend- 
ants filed  a  general  denial.  The  plaintiff's 
testimony  8upi)orted  the  allegations  of  the 
petition,  and  she  was  corroborated  by  her 
hu.sl)and,  who,  In  irnrt  of  the  transactions, 
acted  as  her  agent.  The  defendant  John 
Veseley  testified  upon  the  trial,  denying  this 
contract,  but  admitted  that  the  husband  of 
the  plaintiff  furnished  the  seed  wheat,  claim- 
lug  that  during  the  year  this  wheat  was 
grown,  and  for  some  three  or  four  years 
prior  thereto,  he  was  and  had  been  a  home- 
stead entryman  on  the  land  referred  to ;  that 
during  the  year  preceding  the  husband  of  the 
plaintiff  had  been  his  tenant,  and  had  raised 
some  2,400  bu.<!hels  of  wheat  on  the  tract,  800 
bushels  of  which  belonging  to  the  defendant 
John  Veseley,  as  the  landlord's  share,  bnt 
that  the  husband  of  plaintiff  had  never  de- 
livered any  of  his  share  of  the  wheat  to  him 
until  the  fall  of  the  year  that  the  wheat  in 
controversy  was  sown,  when  he  received  the 
seed  wheat  to  sow  the  wheat  In  controversy: 
and  that  this  seed  wheat  was  In  return  for 
that  amount  of  the  800  bushels.  The  hus- 
))and  of  the  plaintiff  took  the  witness  stand 
in  behalf  of  his  wife,  and  his  testimony  was 
confined  strictly  to  the  transactions  wherein 
he  acted  as  agent  for  her,  until,  on  cro8i<-exam- 
inatlou,  the  attorney  for  the  defendants  ask- 
ed him  if  he  had  told  one  Mr.  Scott  that  he 
loaned  Veseley  the  money  with  which  Vese- 
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ley  bonght  the  daim  (referring  to  the  tract 
on  which  the  wheat  was  grown).  Counsel 
for  the  plaintiff  objected  to  going  into  this 
transaction,  for  the  reason  that  it  was  incom- 
petent, irrelevant,  and  Immaterial.  The  court 
overruled  this  objection,  as  well  as  similar 
objections  to  other  questions  of  the  same 
character.  Then,  on  redirect  examination, 
the  attorney  for  plaintiff  asiced  the  witness 
thl.s  question:  "Q.  With  reference  to  this 
loan,— whether  it  was  a  loan  or  not,— tell  the 
Jury  Just  what  that  transaction  was.  A.  He 
told  me  to  look  up  a  place,  and  he  would  file 
on  it,  if  I  paid  for  the  premises,  and  I  was 
to  hare  the  use  of  the  land.  If  I  paid  for 
the  land,  I  was  to  have  the  use  of  the  land 
until  he  proved  up.  Whenever  he  was  prov- 
ed up,  he  was  to  turn  the  land  over  to  me. 
Then  he  wanted  $200,  and  I  had  to  pay  for 
the  proving  up.  I  told  him,  'All  right.' " 
The  witnes.s  also  said  that  he  had  paid  $750 
for  the  land,  and  also  expended  some  $300 
for  improvements,  and  that  the  2,400  bushels 
of  wheat  grown  during  the  previous  year 
was  his,  under  this  contract.  The  appellants 
contend  that  the  admission  of  this  testimony 
was  error.  The  witness,  in  our  Judgment, 
was  incompetent  to  give  this  testimony,  as 
he  was  the  husband  of  the  plaintiff,  and  at 
the  time  these  matters  transpired  he  was  not 
acting  as  agent  for  his  wife;  but  in  this  case 
Its  admission  is  not  reversible  error.  The 
appellants  had  no  right  in  the  first  Instance 
to  inquire  of  the  witness  as  to  these  tranpae- 
tlons,  over  the  objections  of  the  plaintiff;  but 
when  they  did  so,  voluntarily,  the  plaintiff 
was  entitled  to  have  the  witness  explain  the 
entire  transaction,  and  the  appellants  will 
not  be  heard  to  say  that  the  witness  was  In- 
competent to  testify  regarding  the  same.  A 
party  to  an  action  cannot  examine  a  witness 
on  a  matter  about  which  he  Is  incompetent 
to  testify,  and  then,  when  he  has  gotten  Jnst 
such  part  of  the  transaction  as  Is  favorable 
to  him,  prevent  the  other  party  from  eliciting 
the  remainder  of  the  transaction,  which  may 
be  against  him.  Courts  will  not  assist  either 
party  to  an  action  In  securing  an  unfair  ad- 
vantage, but,  on  the  contrary,  will  see  that 
fairness  Is  accorded  to  each.  The  defendant 
and  his  witnesses  testified  fully  as  to  the 
purchase  of  the  claim,  the  Jury  heard  his  In- 
terpretation of  the  entire  matter,  and  he 
alone  was  responsible  for  the  submission  of 
that  question. 

We  have  read  the  entire  record  in  this  case, 
and  are  satisfied,  after  an  examination  of  all 
of  the  evidence,  with  the  verdict  of  the  Jury. 
It  is  reasonably  supported  by  the  evidence, 
and  should  not  be  disturbed  unless  errors  of 
law  were  committed  to  the  prejudice  of  the 
appellant;  and  the  only  other  error  urged  Is 
the  refusal  of  the  court  to  give  two  instruc- 
tions submitted  by  appellants.  There  Is  no 
merit  In  this  contention.  The  charge  of  the 
<-ourt  was  very  full,  and  more  than  fair  to 
the  appellants;  and  the  court,  in  effect,  cov- 
ered the  points  involved  in  the  instructions 
requested.     The   court   was   not   bound   to 


charge  the  Jury  in  the  language  requested. 
It  bad  a  right  to  choose  Its  own  language,  and 
when  it  correctly  stated  the  principles  of 
law  requested,  in  language  which  was  plain 
and  unamblguoiis,  and  such  as  persons  of  or- 
dlnaty  understanding  could  comprehend,  it 
was  sufficient.  There  is  no  good  reason 
shown  why  this  case  should  be  reversed.  It 
Is  therefore  affirmed,  at  the  costs  of  plaintiffs 
In  error.  All  of  the  Justices  concurring,  ex- 
cept HAINER,  J.,  who  presided  at  the  trial 
below,  not  sitting. 


MULKINS  V.  UNITED  STATES. 
(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

CRIMINAL.    LAW  —  INFORMATION  —  VERIFICA- 
TION—WHKN  INSUFFICIENT. 
A  verification  on  information  and  belief  to 
a  complaint  in  a  crimioai  case  is  not  sufficient 
to  authorize  a  court  to  put  the  defendant  upon 
trial  for  the  offense  charged  therein.    Such  com- 
plaint should  be  sworn  to  positively,  or  the  facts 
upon  which  the  warrant  should  issue  ought  to 
be  presented  to  the  court  by  affidavit  or  by  com- 
petent evidence. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  L.  McAtee. 

William  Mulklns  was  convicted  of  cutting 
timber  on  an  Indian  reservation,  and  brings 
error.     Reversed. 

Marsh  &  Wallace,  for  plaintiff  In  error. 
Horace  Speed,  U.  S.  Atty.,  and  John  W.  Scot- 
horn  and  B.  S.  McGulre,  Asst.  U.  S.  Attys. 

BURWBLL,  J.  The  appellant,  William 
Mulklns,  was  charged  by  complaint  in  the 
district  court  of  Canadian  county  with  the 
crime  of  cutting  and  removing  timber  from 
the  Caddo  Indian  reservation.  The  com- 
plaint was  verified  by  Hon.  B.  S.  McGuire, 
assistant  United  States  attorney,  on  informa- 
tion and  belief  only.  When  the  case  was 
called  for  trial,  the  defendant,  by  his  counsel, 
objected  to  the  introduction  of  any  evidence, 
because  of  the  Insufficiency  of  the  complaint 
After  trial,  conviction,  and  sentence,  the  de- 
fendant filed  his  motion  for  a  new  trial;  and 
after  it  was  overruled  by  the  court  he  in- 
terposed a  motion  In  arrest  of  Judgment, 
which  was  also  denied.  Exceptions  were 
saved  to  each  of  these  rulings,  and  an  ap- 
peal taken  by  transcript  to  this  court. 

The  appellant  presents  Jnst  one  question 
to  this  court,  viz.  the  sufficiency  of  the  veri- 
fication of  the  complaint.  A  verification,  on 
Information  and  belief,  to  a  complaint  in  a 
criminal  case,  is  not  sufficient  to  authorize 
a  court  to  put  the  defendant  upon  trial  for 
the  offense  charged  therein.  Such  complaint 
should  be  sworn  to  positively,  or  the  facts 
upon  which  the  warrant  should  issue  ought 
to  be  presented  to  the  court  by  a  positive 
affidavit  or  by  competent  evidence.  Miller 
v.  IT.  S.,  8  Okl.  81.5,  57  Pac.  886.  The  com- 
plaint was  not  Buffldent.  For  the  reasons 
herein  stated  the  case  is  reversed  and  re- 
manded at  the  costs  of  the  appellee,  and  the 
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defendant  will  be  held  to  await  the  action 
of  the  district  court  of  Canadian  county;  and 
said  court  is  hereby  directed  to  grant  leave 
to  the  United  States  to  properly  verify  the 
complaint  heretofore  filed,  or  to  file  a  new 
complaint  for  such  offense.  All  of  the  Jus- 
tices concurring,  except  McATEE,  J.,  who 
presided  at  the  trial  below,  not  sitting. 


DUNN  V.  YAIilSH  et  b1. 

(Supreme  Court  of  Oltlahoma.    June  30,  1900.) 

EQUITY— SALE     OF    REALTY— TITLE— L0S3    BY 

FIRE— ACTION  FOR  PRICE— LACHES— 

INSURABLE  INTEREST. 

1.  Equity  treats  things  agreed  to  be  done  ns 
actually  performed,  and  when  real  estate  is  sold 
under  a  valid  contract,  the  purchase  money  to 
be  paid  in  part,  and  the  deed  executed  at  a 
future  day,  the  equitable  title  passes  at  once  to 
the  vendee,  and  equity  treats  the  vendor  as  a 
trustee  for  the  purchaser  of  the  estate  sold,  and 
the  purchaser  as  a  trustee  of  the  purchase  mon- 
ey for  the  vendor. 

2.  Where  buildings  are  destroyed  by  fire,  with- 
out the  fault  of  either  party,  between  the  date 
of  a  contract  of  sale  of  the  real  estate  and  the 
time  the  conveyance  is  made,  the  loss  must  be 
borne  by  the  vendee,  who  holds  the  equitable 
title,  as  the  vendor  only  holds  the  nailed  legal 
title  for  the  use  of  the  vendee. 

3.  Where  a  valid  contract  for  sale  of  real 
estate  has  been  entered  into,  the  deed  to  be 
executed  at  a  future  day,  it  is  no  defense,  in  an 
action  to  recover  balance  of  purchase  money, 
that  the  estate  has  been  diminished  in  value  by 
the  destruction  of  tlie  buildings  thereon  by  fire, 
unless  it  is  shown  that  the  vendor  was  in  some 
way  at  fault  in  causing  such  fire. 

4.  Where  the  language  of  a  contract  is  that 
the  vendor  "has  this  day  sold  and  agreed  to 
convey"  to  the  vendee  his  "building  and  lot," 
it  clearly  imports  a  binding  contract  of  sale  then 
executed  and  consummated.  By  such  terms  the 
title  in  equity  passes  from  the  date  of  the  con- 
tract. The  contract  is  not  for  a  sale,  but  only 
for  a  conveyance  at  a  future  day.  The  whole 
foundation  of  this  doctrine  of  equity  is  that  the 
equitable  title  and  interest  pass  by  the  contract 
of  sale,  and  from  the  time  of  its  execution,  and 
it  contemplates  delivery  of  possession  as  well 
as  payment  of  purchase  money  and  a  convey- 
ance at  a  future  period. 

5.  Even  though  time  is  made  the  essence  of 
the  contract,  equity  will  not  permit  a  party  to 
take  advantage  of  his  own  laches  to  defeat  the 
enforcement  of  the  contract;  and,  where  the 
party  seeking  to  enforce  the  contract  had  in 
time  complied  with  all  its  terms,  equity  will 
compel  specific  performance  in  his  favor,  though 
the  other  party  has  made  default  in  time. 

C.  Vendor's  agreement  for  sale  of  building  and 
lot,  possession  to  be  delivered  and  conveyance 
made  at  a  future  day,  does  not  amount  to  con- 
dition that  the  contract  shall  be  void  if  there 
is  any  change  in  the  state  or  value  of  the  prop- 
erty on  the  day  for  its  delivery. 

7.  From  the  date  of  a  valid  contract  of  sale 
of  real  estate,  and  deed  to  be  executed  at  a 
future  period,  the  purchaser  has  an  insurable 
interest  in  the  property,  and  may  protect  his 
interest  against  loss  by  fire.  He  is  entitled  to 
nil  benefits  which  may  accrue  to  the  property, 
and  must  bear  any  losses  which  may  occur. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;   before  Justice  B.  F.  Burwell. 

Action  by  Ed  T.i.  Dunn  against  Annie  A. 
Yakish  and  W.  H.  Vakish.    Judgment  tqje 


defendants,   and  plaintiff  brings  error.    Af- 
firmed. 

P.  O.  Cassldy,  Keaton  &  Kearful,  for  plain- 
tiff In  error.  J.  H.  Woods,  for  defendants  in 
error. 

BURFORD,  C.  J.  On  December  27.  1897. 
the  parties  to  this  action  entered  into  a  writ- 
ten agreement  as  follows:  "This  indenture,  en- 
tered Into  between  Annie  A.  Yakish,  of  Pot- 
tawatomie county,  Okla.,  party  of  the  first 
part,  and  £>1  L.  Dunn,  party  of  the  second 
part,  wltnesseth,  that  the  party  of  the  first 
part  baa  this  day  sold  and  agreed  to  convey 
to  the  party  of  the  second  part  by  general 
warranty  deed,  except  against  the  acts  of 
said  party  of  the  second  part  the  following 
described  property,  to  wit,  building  and  lot 
nine  (9>  In  block  twenty-four  (24),  city  of 
Shawnee,  In  Pottawatomie  county,  Oklahoma 
territory,  for  and  in  consideration  of  the 
Bum  of  $1,(XK).00,  upon  the  following  terms 
of  payment:  $100.00  cash  in  hand  paid,  the 
receipt  of  which  la  hereby  acknowledged,  and 
the  balance  of  said  consideration  to  be  paid 
by  the  party  of  the  second  part  in  Install- 
ments as  follows:  $6o0.00  on  or  before  the 
1st  day  of  February,  1898;  f  100.00  on  or  be- 
fore the  24th  day  of  May,  1888;  $100.00 
on  or  before  the  24th  day  of  May,  1899; 
$50  on  or  before  the  24th  day  of  May,  1900. 
The  three  last  payments,  to  the  amount  of 
$250.00,  la  due  to  Loren  D.  Whelpley.  who 
holds  a  mortgage  against  said  property  for 
the  sum  of  $250.00,  payable  as  the  three  last 
payments  Indicate,  at  the  rate  of  6%  per  an- 
num, of  which  party  of  second  part  as- 
sumes. Party  of  second  part  is  to  have 
possession  of  premises  on  Jan.  1st,  189S,  ex- 
cept to  conditions  hereinafter  provided.  Said 
deferred  payments  are  evidenced  by  promis- 
sory notes  for  the  amounts  above  named,  and 
are  to  draw  interest  from  date  at  the  rate 
of  twelve  (12)  per  cent,  per  annum  until  fully 
paid;  and  it  Is  hereby  especially  agreed  that, 
any  failure  on  the  part  of  the  party  of  the 
second  part  to  comply  with,  all  the  conditions 
of  this  contract,  the  party  of  the  second  part 
hereby  agrees  to  surrender  possession  of  the 
premises  to  the  parties  of  the  first  part,  to- 
gether with  all  Improvements  placed  thereon 
by  the  party  of  the  second  part.  Upon  the 
terms  of  this  agreement  being  fully  com- 
piled with  by  the  party  of  the  second  part, 
the  party  of  the  first  part  hereby  agrees  to 
execute  and  deliver  to  the  party  of  the  second 
part  on  February  Ist,  1898,  a  general  war- 
ranty deed  (except  taxes  1898),  as  herein  pro- 
vided, to  said  property,  subject  to  all  taxes, 
liens,  and  incumbrances  that  shall  become 
liens  against  said  property  after  the  date  of 
this  agreement,  and  the  party  of  the  second 
part  hereby  agrees  to  assume  and  pay  such 
taxes,  liens,  and  incumbrances;  and  it  is  fur- 
ther stipulated  that  no  assignment  of  the 
premises  shall  be  valid  imless  the  aforesaid 
payments  have  been  fully  made  by  the  party 
of  the  second  part    All  goods  stored  in  said 
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building  owned  by  J.  A.  Ilajv  la  not  to  b4 
moved  prior  to  Feb.  1st,  1808,  should  party 
1st  part  Institute  proceedings  for  collection 
of  rent  due  party  of  Ist  port  from  J.  A.  Hays. 
It  is  further  agreed  that  time  is  the  essence 
of  this  contract,  and,  unices  said  Installments 
shall  be  paid  as  herein  provided,  this  contract 
shall  be  void;  otherwise,  to  be  and  remain 
in  full  force  and  effect  Signed  and  execut- 
ed in  duplicate  this  27th  day  of  December, 
1897."  On  February  25,  1898,  Dunn  commen- 
ced a  suit  in  equity  against  Mrs.  Yakish  to 
enforce  specific  performance  of  the  contract, 
and  In  his  petition  alleged  that  the  building 
located  on  the  lot  described  in  the  contract 
was  worth  the  sum  of  $5o0,  and  the  lot  alone 
worth  $450;  that  on  the  10th  day  of  January, 
1898,  and  while  the  tenants  of  the  vendor 
were  in  possession  of  said  building,  it  was 
totally  destroyed  by  fire;  that  on  the  Ist 
day  of  February,  1808,  the  vendee  tendered 
to  the  vendor  $100,  which,  with  the  $100 
cash  paid  at  time  of  executing  the  contract, 
and  the  $250  mortgage  assumed  by  the  vendee, 
aggregated  $450,  and  at  the  time  of  the  ten- 
der demanded  a  deed  from  the  vendor;  that 
the  vendor  refused  to  deliver  a  deed  on  said 
condititms,  but  did  tender  to  the  vendee  a 
deed  on  condition  that  he  would  pay  the 
$650  due  at  that  time  as  provided  in  the  con- 
tract. And  he  prayed  the  court  to  decree  a 
specific  performance  of  the  contract,  by  com- 
pelliug  the  vendor  to  accept  the  $100  tender- 
ed, and  execute  to  him  a  deed  for  said  prop- 
erty. The  vendor  answered,  admitting  the 
execution  of  the  contract,  and  that  the  build- 
ing had  been  accidentally  destroyed  by  fire, 
and  alleged  that  she  executed  a  good  and 
sufilcient  warranty  deed  on  the  lat  of  F^>- 
ruary;  and  she  tendered  said  deed  in  court, 
and  demanded  Judgment  for  $660  against  the 
vendee.  The  cause  was  tried  to  the  court, 
and  judgment  given  in  favor  of  the  vendor 
against  Dunn,  the  vendee,  for  $660,  the  bal- 
ance of  purchase  money  agreed  npon,  less  the 
amount  assumed  in  the  mortgage.  From  this 
judgment  Dunn  brings  the  case  here  for  re- 
view. 

The  sole  question  in  controversy  is  as  to 
which  of  the  parties,  the  vendor  or  vendee, 
shall  suffer  the  loss  of  the  building  destroyed 
by  fire.  The  contract  is  an  absolute  contract 
of  sale  of  the  real  estate,  with  an  agreement 
to  convey  at  a  future  date  on  payment  of  the 
Installments  of  purchase  money.  The  build- 
ing was  burned  after  the  date  of  the  agree- 
ment, and  before  the  time  for  the  conveyance 
to  be  executed.  It  is  a  maxim  in  equity  tliat 
"equity  looks  upon  things  agreed  to  be  done 
as  actually  performed."  Con8e<iuently,  when 
a  contract  is  made  for  the  sale  of  real  estate, 
equity  considers  the  vendor  aa  a  trustee  for 
the  purchaser  of  the  estate  sold,  and  the 
purchaser  as  a  trustee  of  the  purchase  money 
for  the  vendor.  1  Sugd.  Vend,  c  5,  J  1.  In 
contracts  of  this  kind  between  individuals, 
the  vendee  is,  in  equity,  the  owner  of  the  es- 
tate from  the  time  of  the  contract  of  sale, 
and  must  sustain  the  loss  It  the  estate  be 


'destroyed'  between  the  agroeiiieiit  ai>"d  the 
conveyance,  and  will  be  entitled  to  any  bene- 
fit which  may  accrue  to  It  In  the  interim. 
This  rule  has  become  elemeutary,  aud  is  sup- 
ported by  all  the  text  writers,  and  practically 
all  the  courts.  The  general  rule  is  uot  ques- 
tioned by  counsel  for  the  plaintiff  In  error, 
but  It  Is  contended  that  there  are  some  ex- 
ceptions to  the  rule,  and  that  this  case  conies 
within  some  of  the  exceptions.  It  is  contend- 
ed that  time  Is  made  the  essence  of  the  con- 
tract, and  that,  where  time  is  of  the  essence 
of  the  contract,  equity  will  not  Interpose  to 
change  a  contract.  This  contention  is  sup- 
ported by  authority,  but  wliat  application  has 
it  to  this  case?  The  contract  recites  that  the 
party  of  the  first  part  has  "this  day  sold  and 
agreed  to  convey."  The  sale  is  in  prsesentl. 
The  agreement  to  convey  is  in  futuro.  By  the 
sale  the  equitable  title  at  once  passes  to  the 
vendee.  The  vendor  retains  the  naked  legal 
title,  which  he  agrees  to  convey  at  a  future 
day.  So  far  as  time  is  of  the  essence  of  the 
contract,  it  relatea  only  to  the  transfer  of  the 
legal  title,  and  not  the  equitable  title,  which 
passes,  by  operation  of  equitable  principles, 
aa  soon  as  the  contract  is  executed.  We  can 
see  no  difference  in  principle  between  this 
case  and  the  many  cases  cited  In  the  text- 
books aa  supporting  the  general  doctrine. 
This  caae  la  not  unlike  the  case  of  Brewer 
V.  Herbert,  30  Md.  301,  96  Am.  Dec.  582,  in 
which  Justice  Miller,  speaking  for  the  court, 
has  very  clearly  and  appropriately  stated  the 
law  thus:  "From  tbese  and  other  authorities 
of  equal  weight,  announcing  the  maxim  that 
equity  regards  as  done  that  which  was  agreed 
to  be  done,  is  deduced,  as  the  established 
doctrine  in  equity,  that,  from  the  time  the 
owner  of  an  estate  enters  into  a  binding 
agreement  for  it  sale,  he  holds  the  same  in 
trust  for  the  purchaser,  and  the  latter  be- 
comes a  trustee  of  the  purchase  money  for 
the  vendor,  and,  being  thua  in  equity  the 
owner,  the  vendee  must  bear  any  loss  which 
may  happen,  and  Is  entitled  to  any  benefit 
which  may  accrue,  to  the  estate  in  the  interim 
between  ti»e  agreement  and  the  conve.vance. 
1  Sugd.  Vend.  228,  301;  2  Pow.  Cont.  69: 
Dart,  Vend.  114-118;  2  Story,  Eq.  Jur.  $ 
1212.  The  contract  here  la  not  for  a  sale  at 
a  future  day.  It  does  not  use  in  tills  respect 
prospective  or  contingent  terms.  Its  lan- 
guage Is,  the  vendor  'has  tills  day  sold  to'  the 
vendee  hia  house  and  lot,  which  clearly  Im- 
porta  a  binding  contract  then  executed  and 
consummated.  By  such  terms  the  title  In 
equity  passes  from  the  date  of  the  contract, 
and,  if  there  were  nothing  else  in  it,  there 
wonld  be  no  room  for  argument;  for  it  would 
be  imix>ii8ible  to  withdraw  the  case  from  the 
operation  of  the  rule  above  stated.  But  it 
has  been  earnestly  and  strenuously  urged  by 
the  appellant's  counsel  that  as  the  contract 
contains  an  agreement  by  the  vendor  to  deliv- 
er possession  of  the  house  and  lot  to  the 
vendee  on  the  1st  of  April,  1866,  the  destruc- 
tion of  the  bouse  by  tire  before  that  period 
rendered  performance  by  the  vendor  of  this 
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I>art  of  the  contract  Impossible,  and  be  can- 
not, therefore,  either  in  law  or  equity,  ask 
the  vendee  to  perform  his  part  of  it;  and 
this  circumstance,  It  Is  insisted,  distinguishes 
the  case  from  those  cited,  and  prevents  it 
from  falling  within  the  principle  established 
by  them.  Let  us  test  the  soundness  of  this 
argument.  The  vendee  knew  before  and  at 
the  time  of  the  contract  there  was  a  tenant 
in  possession,  whose  term  would  not  expire 
until  the  Ist  of  April;  and  the  first  Install- 
ment of  purchase  money  is  made  payable 
on,  and  Interest  on  the  deferred  payments 
runs  from,  that  day.  The  subject-matter  of 
sale  is  realty,— a  lot  of  ground  with  a  house  on 
it,  described  as  a  house  and  lot.  The  agree- 
ment as  to  delivery  is  not  like  the  usual  cov- 
enant by  a  tenant  In  a  lease  to  deliver  in  as 
good  condition  and  repair  as  when  the  con- 
tract was  made.  There  is  also  no  difBculty 
about  delivery,  except  that  the  premises  were 
not,  as  to  the  buildings  upon  them.  In  the 
same  condition  as  at  the  date  of  the  contract. 
The  question  then  resolves  Itself  into  this: 
Does  the  fact  of  the  insertion  into  a  contract 
like  the  present,  for  the  sale  of  real  estate, 
of  an  agreement  to  deliver  possession  at  a 
future  day,  make  any  difference  in  the  ap- 
plication of  the  rule?  It  Is  true,  it  does  not 
appear  in  the  cases  cited  there  were  in  the 
contracts  any  stipulations  as  to  delivery  of 
possession  at  a  future  day,  nor  Is  this  cir- 
cumstance alluded  to;  but  they  explicitly  say 
it  is  the  passing  of  the  title  In  equity  which 
throws  the  risk  of  loss  upon  the  vendee,  and 
entitles  him  to  accruing  benefits.  To  this, 
as  we  have  seen,  a  conveyance  Is  not  neces- 
sary, nor  is  payment  of  the  purchase  money 
or  any  part  of  it;  for  in  Hampson  v.  £klelen, 
2  Har.  &  J.  GO,  3  Am.  Dec.  530,  this  court 
has  decided  that  'a  contract  for  land,  bona 
fide  made  for  a  valuable  consideration,  vests 
the  equitable  interest  In  the  vendee  from  the 
time  of  the  execution  of  the  contract,  al- 
though the  money  is  not  paid  at  that  time.' 
Neither  can  possession  nor  delivery  of  pos- 
session be  necessary;  for.  If  the  contract  liad 
been  silent  on  this  subject,  the  vendor  would 
have  had  the  right  to  retain  possession  until 
ttie  1st  of  April,  when  the  first  installment 
of  the  purchase  money  was  payable,  and.  If 
the  vendor  had  obtained  possession  before, 
he  would  liave  been  restrained  in  equity 
from  exercising  any  acts  of  ownership  prej- 
udicial to  the  inheritance,  and  yet  the  equita- 
ble title  would  all  the  time  have  been  in  him, 
subject  to  his  disposition  by  deed  or  will,  and 
liable  for  his  debts.  If,  then,  in  the  absence 
of  a  stipulation  to  deliver  at  a  future  day, 
there  is  an  implied  right  in  the  vendor  to 
retain  possession  until  that  period,  and  this 
would  make  no  difference  as  to  the  liabil- 
ity of  the  vendee  for  an  intermediate  loss, 
how  can  the  insertion  of  such  a  stipulation 
have,  in  equity,  any  difCerent  effect?  The 
whole  foundation  of  this  doctrine  of  equity 
is  that  the  equitable  title  and  interest  pass 
by  the  contract  of  sale,  and  from  the  time 
of  its  execution,  and  it  contemplates  delivery 


of  possessiMi  as  well  as  payment  cft  pur- 
chase money  and  a  conveyance  at  a  future 
period."  The  foregoing  case  so  completely 
meets  every  contention  of  the  plaintiff  in 
error  in  this  case,  that  we  have  quoted  to 
unusual  length.  If  the  equitable  title  passed 
to  Dunn  when  the  contract  of  sale  was  ex- 
ecuted, then  the  loss  occasioned  by  the  de- 
struction of  the  buildings  by  fire  without 
fault  of  the  vendor  is  the  loss  of  the  vendee, 
and  he  cannot  refuse  to  comply  with  the  con- 
tract on  that  ground.  If,  after  the  contract 
is  entered  into,  and  before  the  conveyance 
is  executed,  the  buildings  are  destroyed  by 
fire,  the  loss  will  fall  on  the  purchaser.  1 
Sugd.  Vend.  c.  7,  S  2;  McKechnle  y.  Sterling. 
48  Barb.  330;  1  Pom.  Eq.  Jur.  {  368;  2  Warv. 
Vend.  850;  Reed  ▼.  Lukens,  44  Pa.  St  200; 
Lombard  v.  Congregation,  &1  III.  482;  Sny- 
der T.  Murdock,  51  Mo.  175. 

The  nest  contention  ot  the  plaintiff  in  error 
is  that,  as  he  failed  to  pay  the  purchase 
money  on  the  day  it  fell  dae,  by  the  terms 
of  the  contract  he  was  released,  or,  in  other 
words,  a  failure  on  the  part  of  either  the 
vendor  or  vendee  to  perform  any  requirement 
of  the  contract  caused  such  contract  to  be- 
come noneffective  and  void.  If  the  vendor 
had  failed,  in  any  substantial  part,  to  comply 
with  the  terms  of  the  agreement  on  her  i>art, 
the  vendee  then  might  have  elected  to  either 
treat  the  contract  as  void,  or  proceed  to  en- 
force it  But  it  is  a  well-established  rule 
in  equity  that  one  will  not  be  permitted  to 
take  advantage  of  his  own  laches  or  defaults 
to  defeat  the  enforcement  of  a  contract 
Provisions  for  forfeiture  In  contracts  are 
made  for  the  benefit  of  the  adverse  party, 
and  not  for  the  benefit  of  the  one  who  fails 
to  perform  his  part.  Wilcoxson  v.  Stltt  (Cal.) 
4  Pac.  629;  Mason  v.  Caldwell,  6  Oilman,  196; 
Canfield  v.  Westcott,  5  Cow.  270.  The  case 
of  Thompson  v.  Gould,  20  Pick.  134,  is  cited 
by  counsel  for  plaintiff  in  error  as  supporting 
the  contention  that  the  vendor  cannot  re- 
cover the  purchase  price  if  buildings  bum 
before  conveyance  is  made.  The  case  does 
not  support  this  doctrine.  The  parties  en- 
tered Into  a  parol  contract  to  sell  real  estate 
to  be  conveyed  at  a  future  date.  The  pur- 
chase money  was  paid,  but  the  buildings 
burned  before  the  deed  was  executed.  The 
purchaser  sued  to  recover  back  the  purcliase 
money.  The  court  held  that  he  was  entitled 
to  recover,  for  the  reascm  that  the  oral  con- 
tract was  void  and  passed  no  title,  either 
equitable  or  legal.  And  this  Is  not  In  con- 
J  fllct  with  the  general  rule  that  equity  treats 
that  as  performed  which  it  is  agreed  shall 
be  done.  The  contract  which  equity  will 
treat  as  performed  must  be  a  valid,  enforcea- 
ble contract.  Hunter  v.  Bales,  24  Ind.  299. 
The  case  of  Wells  v.  Calnan,  107  Mass.  514, 
announces  a  doctrine,  contrary  to  the  general 
rule,  and  is  not  supported  by  the  authorities. 
We  find  nothing  in  the  cases  cited  for  plain- 
tiff in  error  that  calls  for  any  modification 
of  the  general  rule  as  announced  herein,  or 
which  requires  an  application  of  any  of  the 
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exceptions  claimed.  The  contract  was  a 
specific,  certain,  and  positive  one,  for  sale 
of  real  estate;  the  purchase  money  In  part 
to  be  paid  and  the  conveyance  to  be  made  at 
a  future  day.  The  equitable  title  passed  at 
the  time.  The  vendee  had  an  Insurable  and 
transferable  Interest  from  the  date  of  the 
contract.  He  was  entitled  to  all  benefits 
from  increase  in  value,  additional  Improve- 
ments, or  valuable  discoveries  tliat  might 
be  made  on  the  lot;  was  liable  for  any  losses 
not  the  result  of  the  default  of  the  vendor  or 
her  tenants.  He  could  have  protected  him- 
self from  loss  by  fire  by  Insuring  the  build- 
ing, had  he  been  so  disposed.  If  the  law 
works  a  hardship  In  this  instance,  it  is  be- 
cause of  tlie  fact  that  the  vendee  did  not  take 
the  usual  and  ordinary  precaution  for  his 
own  protection.  We  find  no  error  in  the  rec- 
ord. The  Judgment  of  the  district  court  is 
affirmed  at  costs  of  plaintiff  In  error.  All 
concur,  except  BUKWELL,  J.,  who  tried  the 
ease  below,  not  sitting. 


HIPPEN  V.  FORD  et  al.    (S.  F.  1,908.) 

(Supreme  Court  of  California.    July  23,  1900.) 

INTOXICATING  LIQUORS— LICENSE— ISSUANCE 
—  MANDAMUS  —  CITY  ORDINANCE  —  COMPLI- 
ANCE—PROOF—APPLICATION FOR  LICENSE- 
PUBLICATION— BOND— APPROVAL. 

1.  Whore  petitioner  appiiod  for  mandnmns 
to  compel  the  board  of  truBtees  of  a  city  to  is- 
sue him  a  license  to  sell  iiiiuor,  the  buiden  of 
proof  was  oil  hiui  to  show  that  he  had  com- 
plied with  all  Inws,  rules,  niul  ordinances  of 
the  city  in  malsing  his  niiplieiition. 

2.  Where  a  city  ordinance  required  that  each 
appli(^nut  for  a  license  to  sell  liquor  should  pub- 
lish a  notice  of  his  intention  to  apply  therefor 
in  a  newspaper  publishe<l  in  the  city  for  three 
weeks  precedinR  the  meetinR  of  the  board  at 
which  the  application  should  be  made,  and 
that  the  ap)>liciitiou  shoulil  be  accompanied  l)y 
a  bond  sixiu'd  liy  two  residents  and  freeholders 
of  the  city,  and  shonid  be  approved  by  the 
chairman  of  the  board  of  trustees,  a  petition 
for  mandnmns  to  compel  tlie  board  of  trustees 
to  issue  a  Ii<!ense,  wliich  did  not  show  that  tlie 
petitioner  liad  made  such  publication,  or  tliat 
his  sureties  were  (lualificd,  or  that  his  bond  had 
been  approved,  did  not  state  facts  sutUcient  to 
constitute  a  cause  of  action. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Mateo 
county. 

Petition  by  H.  .T.  Hipjieu  for  mandamus  to 
compel  defeiulants,  as  the  board  of  trustees 
of  the  city  of  Snn  Mateo,  to  issue  petitioner 
a  license  to  sell  liquors.  From  a  judgment 
granting  the  writ,  defendants  api)eal.  Re- 
versed. 

Charles  X.  Kirkbride  and  (ieo.  C.  Ross,  for 
appellants.    Chas.  (J.  Xagle,  for  respondent. 

COOPER.  C.  This  proceeding  was  brought 
for  the  purpose  of  obtaining  a  writ  of  man- 
date to  compel  the  defendimts.  in  tboir  offi- 
cial capacity  as  the  board  of  trustees  of  the 
city  of  San  Mateo,  to  issue  a  license  to  peti- 
tioner for  the  sale  of  Ikiuors  at  retail  within 
£aid  municipal  corporation.  Altvv  trial,  }udg- 
01  P.— 50 


ment  was  entered  In  favor  of  petitioner  that 
the  writ  Issue  as  prayed  for.  This  appeal  Is 
from  the  Judgment  upon  the  Judgment  roll 
and  a  bill  of  exceptions.  It  appears  from  the 
record  that  the  court  below  excluded  all  evi- 
dence except  evidence  of  what  was  done  by 
petitioner  in  presenting  his  application  to  the 
defendants,  and  as  to  the  action  of  the  de- 
fendants in  their  official  capacity  in  relation 
thereto.  It  must  therefore  apiiear  that  the 
petitioner  complied  with  the  law,  and  took 
all  the  necessary  steps  required  in  order  to 
show  that  it  was  the  duty  of  defendants  to 
issue  the  license.  The  burden  of  proving  all 
the  facts  in  issue  necessary  to  make  It  the 
duty  of  defendants,  as  a  board,  to  issue  the 
license  was  upon  petitioner.  The  petitioner 
alleges  that  In  makiiig  the  api>lIcatlon  he 
duly  compiled  with  all  the  laws,  rules,  ordi- 
nances, and  regulations  of  said  municipality, 
and  performed  all  and  every  requirement 
necessary  tmder  and  by  virtue  of  said  laws, 
ordinances,  rules,  and  regulations.  The  court 
found,  in  the  language  of  the  pleading,  that 
the  petitioner,  in  making  his  application,  duly 
complied  with  all  the  laws,  ordinances,  rules, 
and  regulations  of  said  city,  and  performed 
all  the  acts  required  of  him  to  be  performed 
under  such  laws,  rules,  and  ordinances.  Con- 
ceding that  this  finding  is  sufficient,  and  that 
it  Is  a  finding  of  facts,  and  not  of  conclusions 
of  law,  it  Is  not  supported  by  the  evidence. 
The  ordinance  of  the  city  introduced  by  peti- 
tioner, and  upon  which  he  relies,  requires 
that  each  applicant  for  a  license  shall  cause 
to  be  published  in  a  newspaper  published  in 
the  city  of  San  Mateo,  for  not  less  than  three 
successive  Issues  of  said  newspaper  imme- 
diately preceding  any  resular  meeting  of  said 
board  at  which  tiie  application  will  be  made, 
a  notice  that  the  applicant  will  apply  at  such 
regular  meeting  for  a  permit  to  obtain  a  11- 
ceu.se.  The  ordinance  further  prescribes  the 
form  of  the  notice,  and  that  proof  of  the 
due  publication  theivof  nuist  be  made  by  the 
affidavit  of  the  publislier.  There  is  nothing 
in  tlie  record  to  show  that  such  notice  or 
any  notice  was  published  in  any  paper,  or 
that  any  proof  was  made,byaffidnvltor  otlicr- 
wlse.  of  any  publication  In  an.vmnnri'r  ofsucli 
notice.  The  ordinance  furtlier  jirovides,  ns  a 
condition  upon  which  the  license  shall  be  is- 
sued, that  the  applicant  shall  nccnniiinny  his 
appllc-atlon  with  a  good  and  sufficient  bond 
In  the  jienal  sum  of  ?1,0<10.  cont.Tlnlns  certain 
prescribed  conditions,  with  two  sureties,  each 
of  wlioin  shall  be  a  resident  and  freeholder 
of  said  city  of  San  Mateo,  and  neither  of 
whom  shall  be  an  applicant  for  nor  a  holder 
of  any  permit  or  license  under  the  ordinance; 
and  that  such  bond  shall  he  subject  to  the 
approval  or  rejection  of  the  chairman  of  the 
board  of  trustees,  and  shall  not  be  approved 
unless  such  chairman  shall  deem  each  of  the 
sureties  thereon  sufficient  for  tlie  whole 
penal  sum  of  said  bond.  The  bond  Introdti- 
ced  In  evidence  does  not  appear  to  have  been 
approved  by  the  chairman  of  the  board,  or 
by  any  one  else.    Neither  is  there  any  evl- 
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denee  In  tbe  record  teoding  to  show  that  th« 
■nretlea  In  tbe  bond  possessed  the  q-uallflca- 
tlons  required  by  the  ordinance,  or  that  any 
request  was  made  ot  the  chairman  to  approve 
the  bond.  It  is  alleged  In  the  complaint  and 
found  by  the  court  that  petitioner  tendered 
to  defendants  tbe  sum  of  $30,  the  amount 
due  for  a  license  under  the  ordinance.  There 
l8  no  evidence  In  any  manner  tending  to 
prove  such  tender.  There  is  no  allegation 
in  the  petition,  not  finding  by  the  court,  that 
tbe  petitioner  demanded  of  defendants  that 
a  license  be  Issued  to  him.  It  was  necessary 
to  prove  that  a  demand  was  made  of  defend- 
ants to  Issue  the  license,  or,  in  case  no  de- 
mand was  made,  it  was  necessary  to  allege 
and  prove  facts  showing  that  such  demand 
would  have  been  of  no  avail.  The  Judgment 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  allow 
petitioner  to  amend  bis  petition  If  so  advised. 

We  concur:    CHIPMAN,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  judgment  is  re- 
yersed  and  tbe  cause  remanded,  with  direc- 
tions to  the  court  below  to  allow  petitioner 
to  amend  his  petition. 


(U«  Cal.  S06) 

PEOPLE  T.  ARNETTT.     (Cr.  644.) 
(Supreme  Court  ot  California.    July  21,  1900.) 

CRIMINAL  LAW— FORMER  JEOPARDY. 

Where  defendant  was  tried  on  an  informa- 
tion charging  assault  with  intent  to  commit 
murder,  and  was  convicted  of  an  assault  with 
a  deadly  weapon,  and  the  jury  was  discharged 
withoat  his  consent,  and  on  appeal  the  ver- 
dict was  set  aside  as  a  nullity,  defendant  was 
entitled,  on  a  second  trial,  to  liis  discharee  on 
the  groncd  that  he  was  placed  in  jeopardy  on 
the  first  trial 

In  bank.  Appeal  from  superior  court  I<aa- 
■en  county. 

J.  W.  Arnett  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.    Reversed. 

B.  v.  Spencer,  for  appellant  Atty.  G«ii. 
Ford,  for  the  People. 

OAROUTTE,  J.  The  defendant  was  tried 
upon  an  information  charging  assault  with 
Intent  to  commit  murder.  Ue  was  convicted 
of  the  crime  of  assault  with  a  deadly  weapon. 
Upon  appeal  to  this  court  it  was  held  that  tbe 
verdict  was  a  nullity,  as  the  offense  of  which 
tbe  defendant  was  convicted  was  not  an  of- 
fense included  within  tbe  information  upon 
which  he  was  tried.  People  v.  Arnett  128 
Cal.  680,  59  Pac.  204.  Upon  tbe  second  trial 
the  defendant  was  convicted  of  the  offense 
charged  in  tbe  information,  but  the  court 
Instructed  the  Jury  to  find  against  him  upon 
his  plea  of  once  in  Jeopardy  and  a  former  ac- 
quittaL  He  now  claims  this  was  error  upon 
tbe  part  of  the  trial  court,  and  that  the  pro* 
ceedlngs  of  the  first  trial  resulted  in  placing 
blm  In  Jeopardy,  which  should  bare  demanded 


his  discharge  at  the  second  triaL  It  waa  held 
npon  tbe  previous  appeal  that  the  verdict 
rendered  at  the  first  trial  was  a  nullity.  In- 
deed, the  case  after  verdict  stood  exactly 
the  same  as  though  the  verdict  had  been  one 
declaring  the  defendant  guilty  of  the  crime 
of  robbery.  The  case  in  principle  is  exactly 
similar  to  that  of  People  v.  Curtis,  76  Cal. 
57,  17  Pac.  941.  The  defendant  baa  been  in 
Jeopardy  by  reason  of  the  first  trial  and  the 
void  verdict  rendered  therein,  and  U  now 
entitled  to  bis  discharge,  unless  at  the  first 
trial  he  consented  to  tbe  discharge  of  the 
Jury  without  a  verdict  and  thus  waived  the 
Jeopardy  which  had  attached  to  him.  It  is 
said  in  the  Curtis  Case:  "Tbe  verdict  constl- 
tnted  no  legal  reason  for  tbe  discharge  of  tbe 
Jury,  and,  in  our  Judgment  if  they  were  dia- 
cbarged  without  consent  of  tbe  defendant 
(except  in  tbe  cases  specially  provided  for), 
it  operated  as  an  acquittal  of  the  defendant 
*  *  *  Under  our  statute  In  a  case  like  this 
tbe  consent  must  appear  on  tbe  minutes  ot 
the  court"  In  this  case  the  Jury  were  not 
discharged  upon  any  of  tbe  statutory 
grounds,  and  we  find  no  consent  in  the  min- 
utes upon  the  part  of  the  defendant  that  the 
Jury  might  be  discharged.  In  the  Curtis  Case 
the  minutes  of  the  trial  court  were  not  before 
this  court  but  in  this  case  tbe  minutes  ar« 
before  the  court  and  under  such  circumstan- 
ces nothing  is  to  be  presumed,  for  the  min- 
utes speak  for  themselves.  This  is  the  vital 
difference  between  the  two  cases.  Tbe  de- 
fendant not  having  consented  to  the  dis- 
charge of  tbe  Jury  at  the  previous  trial,  and 
tbe  verdict  rendered  being  a  nullity.  Jeopardy 
attached  to  him,  and  he  was  entitled  to  plead 
It  upon  his  second  trial.  Upon  the  facts 
and  the  law  the  plea  was  a  good  one,  and 
should  have  been  sustained.  The  Judgment 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  tbe  trial  court  to  discharge  tlw 
defendant 

We  concur:    VAN  DYKE.  J.;  HARRISON, 
J.;   McFARLAND,  J.;   TEMPLE.  J. 


(12S  CaL  my 
MURRAY  ▼.  BTCHBPARB  et  aL  (L.  A.  6(».) 
(Supreme  Court  ot  California.    July  24,  1900.) 

UORTOAGES-FORECLOSURE-PARAMOUNT 

TITLE. 

In  a  procecdin);  to  foreclose  a  mortgage, 
where  defendant  claimed  title  to  the  property 
paramount  to  that  of  both  mortgagor  and  mort- 
gagee, she  cannot  set  up  such  title  in  a  cross 
complaint,  and  litigate  it  in  tbe  foreclosure 
proceedings. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county. 

Action  by  Elizabeth  Murray  against  Laur- 
ent Etchepare,  Maria  E.  O.  de  Leonis,  and 
others  to  foreclose  a  mortgage.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
Leonis  appeals.    Affirmed. 

Dunnigan  &  Dunnlgan  tot  appellant 
Horace  Bell,  tor  respondent 
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,  KcFABLAND,  J.  Action  to  foiedose  a 
mortgage  executed  February  12,  1885,  by  de- 
fendaat  Etchepare  to  plaintiff.  Leonis  was 
made  a  i)arty  defendant  upon  the  averment 
tliat  she  claimed  some  Interest  in  the  mort- 
gaged  premises  "subsequent  to  and  subject 
to  the  lien  of  tbe  plalntlS'a  mortgage."  Ktcb- 
epare  suffered  default.  Leouis  answered 
averring  tbat  she  was  the  owner  of  the 
premises  on  and  prior  to  July  31, 1S84,  and  on 
that  day  conveyed  the  same  to  defendant 
Etchepare;  tbat  tbe  conveyance  to  the  latter 
was  procured  by  fraud,  false  representations, 
etc.;  and  that  these  facts  were  known  to 
plaintiff  when  she  took  tbe  mortgage.  She 
also  presented  a  cross  complaint,  in  which 
she  set  up  tnese  facts,  and  prayed  that  plain- 
tiff be  restrained  from  foreclosing  the  mort- 
gage, etc.,  but  the  court  refused  to  allow  the 
same  to  be  filed.  Judgment  was  then  render- 
ed on  the  pleadings,  foreclosing  tbe  mortgage 
for  the  amount  found  to  be  due.  Leonis  ap- 
peals from  the  judgment 

These  rulings  of  the  court  below  were  cor- 
rect, and  we  see  no  reason  for  reversing  the 
judgment.  The  title  asserted  by  appellant  to 
the  mortgaged  premises  was  paramount  and 
hostile  to  that  of  both  the  mortgagor  and 
mortgagee,  and  It  has  been  definitely  estab- 
lished here  that  such  a  title  cannot  be  litigat- 
ed In  an  action  to  foreclose  a  mortgage.  City 
and  County  of  San  Francisco  v.  lAwton,  18 
Cal.  474;  Croghan  v.  Minor,  53  Cal  16;  Mal- 
low V.  Barlew,  53  Cal.  450;  Ord  t.  Bartlett, 
83  Cal.  428,  23  Fac.  705;  Cody  t.  Bean,  93 
Cal.  678,  29  Pac.  223;  Sicbler  ▼.  Look,  93  Cal. 
608,  609,  29  Fac.  220.  The  rule  is  not  affect- 
^  by  the  cases  of  Houghton  v.  Allen,  76  Cal. 
102.  16  Pac.  532;  Hewlett  v.  Pllcher,  85  Cal. 
542,  24  Fac.  781;  and  Randall  v.  Duff,  79  Cal. 
115,  18  Fac.  632,  21  Pac.  610,  8  L.  R.  A.  754, 
756.  In  the  Houghton  Case  it  appears  from 
tbe  briefs  that  the  parties  did  not  raise  the 
question  here  involved,  evidently  because 
they  wanted  other  Important  matters  touch- 
ing their  property  rights  definitely  determined 
In  that  action,  and  the  court  did  not  see  fit 
itself  to  raise  a  question  which  the  parties 
bad  ignored.  But  the  court,  in  its  opinion, 
restated  the  rule  by  saying:  "The  rights 
only  of  those  who  bold  or  claim  under  the 
mortgagor  can  be  determined  in  an  action  to 
foreclose  a  mortgage.  A  title  claimed  ad- 
versely to  Hie  mortgagor  cannot  be  thus  liti- 
gated, "—citing  authorities  above  referred  to. 
Ifi  tbe  Hewlett  Case  the  question  decided  was 
one  of  evidence^  and  there  is  no  reference  in 
the  case  to  tbe  point  here  involved.  More- 
over, the  fact  that  the  defendant  there  had 
succeeded  to  the  title  of  the  mortgagor  by  a 
judgment  rendered  subsequently  to  the  mort- 
gage was  probably  the  reason  why  the  point 
involved  in  the  case  at  bar  was  not  made  in 
tjiat  case.  Randall  v.  DuS  was  a  different 
case  from  the  one  at  bar.  That  action 
was  brought  by  a  purchaser  under  a  fore- 
dosure  sale  to  qqiet  title  against  the 
owner  of  the  morl^gaged  premises,  whose 
attorney    la    fact   had,    witbojat   autliority. 


gonveyed  the  land  in  tbe  owner's  name 
to  tbe  moitgagor.  It  was  not  an  ac- 
tion to  foreclose  a  mortgage,  and  the  ques- 
tion Involved  was  the  right  of  the  defendant 
to  redeem.'  Before  the  action  to  foreclose, 
under  which  plaintiff  claimed,  had  been  com- 
menced, tbe  defendant  had  commenced  an  ac- 
tion to  set  aside  the  deed  of  Us  attorney,  of. 
which  action  plaintiff  had  notice;  and  it  was 
this  fact,  together  with  other  circumstances, 
that,  as  the  court  said,  "entiUed  WiUiam 
Duff  [the  defendant]  to  be  made  a  party  to 
the  foreclosure  suit,  and  that  his  right  to  re- 
deem could  not  otherwise  be  barred."  Tbe 
theory  was  that  William  Duff  was,  under  the 
facts,  substantially  in  tbe  position  of  a  sub- 
sequent grantee,  or  that  lie  was,  hlmselA 
really  the  mortgagor;  otherwise,  he  need  not 
have  relied  on  his  "right  to  redeem,"  wlilch 
was  the  question  in  the  case.  If  he  had  been 
in  the  position  of  one  holding  the  paramotmt 
title  adversely  to  both  mortgagee  and  mort- 
gagor, tliat  title  would  have  been  nuaflected 
by  tbe  foreclosure. 

The  judgment  In  the  case  at  bar  would 
have  been  In  better  form  if  it  had  expressly 
saved  all  the  rights  of  appellant  which  are 
paramount  and  adverse  to  those  of  the  mort- 
gagor and  mortgagee,  as  was  orderied  in  Ord 
V.  Bartlett,  supra,  and  Cody  v.  Bean,  supra; 
but  as  it  bas  been  so  clearly  declared  by  this 
court  that  a  decree  of  foredosnre,  no  matter 
what  Its  terms  may  be,  has  no  effect  on  a 
paramount  title,  we  do  not  deem  it  neces- 
sary to  order  the  judgment  modified  In  that 
respect  in  the  case  at  bar.  In  Sicbler  v. 
Look,  supra,  the  court,  speaking  of  a  defend- 
ant who  was  alleged  in  the  foreclosure  suit 
to  claim  some  interest  In  the  mortgaged  prem- 
ises, says:  "A  sale  of  tbe  mortgaged  prem- 
ises under  tbe  judgment  entered  against  him 
by  default  will  be  limited  in  Its  effect  to  the 
rights  acquired  therein  by  him  subsequent  to 
the  mortgage,  irrespective  of  the  character  of 
the  averment," — citing  cases.  It  is  proper  to 
make  such  a  person  defendant  in  a  foreclos- 
ure suit,  and  "the  character  of  his  Interest  Is 
immaterial  to  the  plaintiff,  and  need  not  be 
set  forth  in  the  complaint"  Sicliler  v.  Look, 
supra,  and  cases  there  cited.  Such  a  defend- 
ant if  he  have  an  interest  subject  to  the  mort- 
gage, can  appear,  if  he  so  desires,  and  have 
such  interest  protected  or  enforced  by  tbe 
judgment  If  his  title  be  a  paramount  one, 
it  will  not  be  affected  by  a  foreclosure,  wheth- 
er he  appear  or  not;  but  if  be  undertakes 
to  set  up  such  paramount  title,  it  will  not  be 
litigated  In  the  action.  In  such  case  the 
plaintiff  eonld' successfully  demur  to  the  an- 
swer, which  was  done  In  Ord  r.  Bartlett, 
supra,  or  could  dismiss  the  action  aa  to  the 
adverse  claimant,  but  in  no  event  would  tbe 
decree  of  foreclosure  affect  the  paramount 
and  adverse  title.  There  Is  no  reason  why 
the  principle  does  not  apply  to  an  equitable 
paramount  title  as  well  as  to  a  legal  one.  In 
Orogfaan  ▼.  Minor,  supra,  tbe  court  said,  "It 
la  manifest  that  those  claiming  either  legal  of 
.  equitable  estates  adversely  to  that  of  tL« 
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mortgagor  ere  not  proper  partleB  to  radi  • 
proceeding."  There  U  no  ground  for  making 
this  ease  an  exception  to  the  rule.  If  the 
law  permitted  It,  any  other  kind  of  an  ad- 
verse and  paramount  claim  conld  be  litigated 
in  a  foreclosure  ault  as  well  as  the  one 
sought  to  be  litigated  in  the  case  at  bar;  and, 
if  the  law  be  violated  in  one  case,  exceptions 
would  soon  80  darken  the  definitely  estab- 
lished rule  as  to  throw  the  whole  matter  Into 
doubt  and  confusion.  "Such  titles  must  be 
settled  in  a  different  action."  Ord  v.  Bartlett, 
supra.  It  appears  incidentally  that  appel- 
lant has  already  commenced  such  an  action, 
and  in  that  action  her  rights  can  be  fully 
protected  and  enforced.  The  judgment  la  af- 
firmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(128  Cal.  308) 

MELDB  V.  REYNOLDS.    (S.  F.  1,224,  1,256.)! 

(Supreme  Court  of  Oalifomia.    July  23,  1900.) 

JDDOMENT  BT  DEFAULT— SETTING  ASIDE— BZ- 

CUSABL.E  NEGLECT— EVIDENCE 

— SUFFICIENCY. 

LCode  CSV.  Proc.  {  473,  provides  that  the 
court  may,  in  its  discretion,  relieve  a  party  from 
a  Judgment  taken  against  him  through  his  mis- 
take, inadvertence,  or  excusable  neglect.  In 
18S0  plaintiff  sued  defendant.  Nothing  further 
was  done  until  18iK>,  when  an  order  was  obtain- 
ed setting  the  case  for  trial  on  April  23,  1807, 
in  department  4  of  the  superior  court.  Owing 
to  difficulties  with  his  attorney,  defendant  em- 
ployed new  attorneys  in  1897.  The  latter  sent 
their  chief  clerk  to  ascertain  the  status  of  the 
case,  and  he  reported  that  it  was  pending  in 
department  4, but  the  date  fortrial  had  not  been 
set.  The  attorneys  then  consulted  the  clerk, 
and  also  the  judge  of  department  4,  and  were 
informed  that  the  case  would  not  be  reached  for 
hearing  for  at  least  three  months.  Thereupon 
defendant  left  the  state,  and  on  April  23d  the 
case  was  tried  in  department  5,  and  judgment 
taken  by  default  against  defendant.  Held,  that 
the  evidence  shows  excusable  neglect  on  de- 
fendant's part. 

2.  An  affidavit  by  defendant's  attorney  in 
support  of  a  motion  to  vacate  a  judgment  tak- 
en by  default  was  sufBcient,  without  defend- 
ant's signature,  where  defendant  was  absent 
from  the  state  under  the  attorney's  advice  that 
his  case  would  not  b«  reached  for  trial  for  sev- 
eral months. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Henry  Melde  against  John  Reyn- 
olds. From  an  order  overruling  defendant's 
motion  to  vacate  a  judgment  entered  against 
him  by  default,  defendant  appeals.    Reversed. 

Smitu  &  Murasky  and  William  J.  Herrin, 
for  appellant  Dom  &  Dom  and  Carson  & 
Savage,  for  respondent. 

HARRISON,  J.  Judgment  herein  waa  ren- 
dered In  favor  of  the  plaintiff  and  against  the 
defendant  April  23,  1S97,  and  was  entered 
of  record  April  aeth.  May  25th  the  defend- 
ant gave  notice  of  a  motion  to  vacate  and  set 
aside  the  Judgment  upon  the  ground  that  It 
was  rendered  through  mistake,  inadvertence^ 
and  excusable  neglect  on  his  ps.'t,  accompany* 

'Bahaarlnc  denied  Augrut  II,  IMNL 


Ing  the  same  wKh  certain  affidavits  In  Its 
support.  At  the  hearing  of  the  motion,  coun- 
ter affidavits  and  other  documentary  evidence 
were  presented  on  behalf  of  the  plaintiff,  and 
the  motion  was  denied.  From  this  order  th» 
defendant  has  appealed. 

It  appears  from  the  bill  of  exceptions  that 
the  complaint  was  ffied  In  May,  1880,  and 
that  in  July  of  that  year  the  defendant  ffied 
an  answer  denying  all  the  allegations  of  the 
complaint  No  action  was  taken  by  either 
party  tending  to  bring  the  case  on  for  trial, 
and  in  1890  it  was  dropi>ed  from  the  calendar 
by  stipulation.  In  November,  1896,  the  at- 
torney for  the  defendant  gave  notice  of  a 
motion  to  dismiss  the  action.  This  was  met 
with  a  counter  motion  on  behalf  of  the  plain- 
tiff to  set  the  cause  for  trial.  Both  motions 
were  heard  at  the  same  time,  and  the  conrt 
denied  the  motion  to  dismiss,  and  set  the 
action  down  for  trial  for  April  23,  1897;  that 
day  being  agreed  upon  by  the  attorneys  for 
both  parties.  A  few  days  prior  to  that  date 
Mr.  Shadbonme,  the  attorney  for  the  defend- 
ant Informed  him  of  these  facts,  and  on  the 
following  day  the  defendant  visited  him  at 
bis  office;  and,  upon  expressing  dissatisfac- 
tion at  his  course,  Mr.  Shadboume  suggested 
that  be  get  another  attorney,  which  he  said 
he  would  do,  and  Mr.  Shadboume  thereupon 
gave  him  the  papers  In  the  cause.  The  de- 
fendant thereupon  employed  Messrs.  Smith  & 
Murasky  as  his  attorneys,  and  on  the  next 
day  Mr.  Murasky  instructed  his  managing 
clerk  to  ascertain  what  proceedings  had  been 
taken  In  the  case,  and  was  informed  by  him, 
after  such  examination  had  been  made,  that 
the  action  was  pending  in  department  4  of  the 
superior  court  and  that  a  motion  to  set  the 
cause  for  trial  had  been  granted,  but  that  the 
date  for  said  trial  was  not  contained  In  the 
records  of  the  case.  Mr.  Murasky  then  In- 
quired of  the  clerk,  and  also  of  the  Judge  of 
that  department,  upon  what  day  the  trial  of 
the  cause  had  been  set  and  was  Informed  by 
each  of  these  officers  that  as  the  cause  did 
not  appear  upon  the  calendar  for  any  date.  It 
would  not  be  reached  for  trial  for  at  least 
three  months.  He  thereupon  Informed  the 
defendant  that  there  was  no  Ilklehood  of  a 
trial  being  had  for  several  months,  and  oa 
the  21st  of  April  the  defendant  left  San  Fran- 
cisco for  Japan.  When  the  action  was  origi- 
nally brought  It  was  assigned  to  department 
4,  but  had  subsequently  been  transferred  to 
department  6,  but  Mr.  Murasky  had  n» 
knowledge  of  such  transfer  untJl  after  the 
Judgment  had  been  rendered.  On  the  23d  of 
April  no  appearance  was  made  In  behalf  of 
the  defendant  and  the  cause  was  tried,  and 
Judgment  rendered  In  favor  of  the  plaintiff. 
When  these  facts  were  made  to  appear  to 
the  court  a  proper  exercise  of  Its  discretion 
required  it  to  set  aside  the  Judgment  See 
Dougherty  T.  Bank,  68  CaL  275,  9  Pac.  112; 
Orady  v.  Donahoo,  108  CaL  211,  41  Pac  41. 
Section  478,  Code  Civ.  Proc.,  provides.  '•The 
court  may  In  Its  discretion,  after  notice  to  the 
advene  party,  npou  such  toma  as  may  be 
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just,  relleTe  a  party  or  bis  I^^I  representa- 
tlTC  from  a  Judgment,  order  or  other  proceed- 
ing, taken  against  blm  through  bis  mistake, 
Inadyertence,  surprise  or  excusable  neglect." 
This  is  a  remedial  provision,  and,  under  tbe 
terms  of  sectiou  4  of  tbe  same  Code,  which 
require  it  to  be  liberally  construed  with  a 
view  to  effect  its  objects  and  promote  Jus- 
tice, is  best  observed  by  disposing  of  causes 
upon  their  substantial  merits,  rather  than 
with  strict  regard  to  technical  rules  of  pro- 
cedure. The  discretion  of  the  court  ought  al- 
ways to  be  exercised  In  conformity  with  the 
spirit  of  the  law,  and  In  such  a  manner  as 
will  subserve  ratber  than  Impede  or  defeat 
the  ends  of  Justice;  regarding  mere  techni- 
calities as  obstacles  to  be  avoided,  rather  ttian 
as  principles  to  which  effect  Is  to  be  given  in 
derogation  of  substantial  right.  Boiand  v. 
Kreyenhagen,  18  Cal.  455;  Bailey  v.  Taaffe, 
29  Cal.  424;  Watson  y.  Railroad  Co.,  41  Cal. 
17.  That  the  failure  of  the  defendant  to  be 
represented  at  the  trial,  and  the  rendition  of 
Judgment  against  him  in  his  absence,  were 
the  result  of  a  mistake,  must  be  conceded, 
and  It  may  be  conceded  that  this  mistake  was 
owing  to  neglect;  but  If  the  neglect  was,  un- 
der the  circumstances,  excusable,  he  was  en- 
titled, under  the  provisions  of  this  section,  to 
be  relieved  therefrom.  His  absence  was  not 
owing  to  any  neglect  on  bl»  part.  Inasmuch 
as  he  liad  been  advised  by  Mr.  Morasky  that 
the  cause  could  not  be  tried  for  several 
months.  It  Is  true  that  the  day  upon  which 
it  was  called  for  trial  bad  t)een  agreed  to  by 
his  attorney,  Mr.  Shadboume;  and  although 
he  was  technically  bound  by  the  acts  of  his 
attorney,  and  chargeable  with  knowledge  of 
the  fact  that  tliat  day  bad  been  fixed  for  the 
trial,  it  is  not  claimed  that  Mr.  Murasky 
knew  of  what  Mr.  Shadbonrne  had  agreed  to; 
and.  if  this  Ignorance  was  excusable,  the  pro- 
visions of  the  above  section  are  applicable. 
The  purpose  of  this  section  Is  to  enable  courts 
to  relieve  a  party  from  the  consequences  of 
enforcing  the  strict  and  technical  rules  of  pro- 
cedure, by  applying  such  equitable  rules  In 
any  individual  case  as  will  do  Justice  between 
ttie  litigants.  Neither  is  It  sufficient  to  say 
that  by  a  diligent  examination  Mr.  Murasky 
could  have  learned  tliat  the  cause  bad  been 
set  for  trial  on  the  23d  of  April.  What  the 
court  was  called  upon  to  ascertain,  when  this 
application  for  relief  was  made,  was  whether 
his  failure  to  learn  that  fact  was,  under  the 
circumstances,  excusable,  or  was  the  result  of 
carelessness  or  inattention.  When  it  appear- 
ed that  be  bad  made  an  honest  eflTort  to  as- 
certain the  condition  of  the  cause,  and  bad 
availed  himself  of  such  means  as  would  be 
ordinarily  employed,  but  was  misled  thereby, 
he  could  Justly  claim  that  his  mistake  was  not 
the  result  of  negligence.  To  hold  that,  not- 
withstanding all  his  efforts,  a  party  Is  bound 
by  the  result  of  any  mistake  which  Is  made 
in  the  prosecution  or  defense  of  his  cause, 
would  deprive  him  of  the  very  remedy  which 
section  473  is  Intended  to  provide.  Mr.  Mu- 
rasky had  Intrusted  the  examination  of  the 


records  to  his  managing  derk,  whose  capacity 
Is  not  Impugned;  and  the  court  could  not  fall 
to  recognize  the  fact  that  the  details  of  a  law 
office  In  extensive  practice  are  greatly  imder 
the  supervision  of  a  managing  clerk,  and  that 
the  attorney  Is  dependent  upon  liim  for  In- 
formation as  to  the  condition  of  tbe  causes 
in  his  office.  When  Mr.  Murasky  was  in- 
formed by  his  clerk  that  the  cause  was  pend- 
ing In  department  4,  and  that  a  motion  to  set 
the  cause  for  trial  had  been  granted,  but 
that  the  records  did  not  show  the  date  for 
wblcb  the  trial  was  set,  he  Bought  to  ascer- 
tain this  date  from  tbe  clerk  of  that  depart- 
ment, and  also  from  the  Judge  thereof:  and, 
when  Informed  by  both  of  these  officers  that 
the  cause  would  not  be  reached  for  trial  for 
at  least  three  months,  he  could  not  be  char- 
ged with  neglect  In  accepting  their  statements 
as  correct  and  acting  accordingly.  Tbe  fact 
that  tbe  columns  of  the  Daily  I>aw  Journal 
showed  that  tbe  cause  was  set  for  trial  In 
department  5  for  April  23d  Is  not  sufficient 
to  establish  neglect  on  his  part.  The  copy 
of  the  complaint  which  tbe  defendant  hand- 
ed him  indicated  that  when  the  action  was 
commenced  It  was  assigned  to  department  4, 
and  his  clerk  had  Informed  him  that  it  was 
still  pending  in  that  department.  Under 
these  circumstances,  his  failure  to  observe 
this  publication  in  the  Journal  is  not  attribu- 
table to  any  neglect.  We  are  of  the  opinion 
that  the  facts  presented  in  behalf  of  the  de- 
fendant established  an  ample  excuse  for  his 
failure  to  be  represented  at  the  trial,  and 
that  the  court  should  have  granted  his  appli- 
cation. 

It  is  not  claimed  that  the  plaintiff  was 
chargeable,  in  any  respect,  with  the  defend- 
ant's failure  to  be  represented  at  the  trial. 
On  the  contrary,  it  appears  that  the  plain- 
tiff's attorneys  made  all  reasonable  effort  to 
secure  his  presence  before  proceeding  there- 
in. The  plaintiff,  however,  cannot  claim  the 
right  to  enforce  a  Judgment  which  was  ren- 
dered In  his  favor,  by  reason  of  a  neglect  on 
the  part  of  tbe  defendant  which  in  tbe  eye 
of  the  law  is  excusable.  He  has  the  right  to 
be  compensated  for  the  damage  which  he 
has  sustained  at  the  hands  of  the  defendant; 
but  If  tbe  defendant  has,  without  any  fault 
on  his  part,  been  prevented  from  presenting 
bis  defense.  It  is  but  simple  Justice  that  be 
should  have  an  opportunity  therefor.  If  it 
had  been  made  to  appear  that  the  plaintiff 
would  thereby  be  subjected  to  additional  ex- 
pense, or  that  any  loss  or  damage  would  re- 
sult from  granting  the  defendant's  motion, 
the  court  could  indemnify  him  by  making  the 
order  "upon  such  terms  as  may  be  Just." 
No  showing  was  made  on  his  behalf,  how- 
ever, that  he  would  be  Injured  by  setting  the 
Judgment  aside,  in  any  respect  other  than 
by  tbe  delay  and  Inconvenience  of  a  second 
trial,  and  for  all  this  he  could  be  compensat- 
ed by  the  terms  which  the  court  would  Im- 
pose as  the  condition  of  making  the  order. 
The  trial  of  the  cause  had  been  delayed  for 
nearly  eight  years  since  it  had  been  at  issue. 
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and  It  cannot  be  assumed  that  the  plaintiff 
would  be  greatly  prejudiced  by  a  few  weeks' 
additional  delay. 

It  is  urged  by  the  respondent  that  the  or- 
der shoiild  be  affirmed  upon  the  ground  that 
a  proper  affidavit  of  merits  was  not  present- 
ed to  the  court;  the  affidavit  presented  being 
made  by  Mr.  Murasky,  and  not  by  defendant. 
It  does  not  appear  that  this  objection  was 
made  In  the  court  below,  nor  did  the  court 
deny  the  application  upon  this  ground;  and 
yfi  are  of  the  opinion  that,  under  the  circum- 
stances shown,  the  court  would  not  have  been 
authorized  to  do  so.  Upon  the  advice  of  his 
attorney  that  the  cause  would  not  be  tried 
for  several  months,  given  under  circumstan- 
ces sufficient  to  exonerate  him  from  all 
charge  of  neglect,  the  defendant  had  left  the 
state  on  the  21st  of  April  for  Japan,  and  at 
the  time  the  application  was  made  was  ab- 
sent from  the  state,  and  thus  prevented  from 
presenting  an  affidavit  made  by  himself.  An 
affidavit  of  merits  made  by  the  defendant  In 
person  is  not  a  jurisdictional  element  for 
granting  relief  under  this  section,  and  in  a 
case  like  the  present  may  be  dispensed  with, 
If  the  court  is  otherwise  satisfied  that  the  ap- 
plication Is  meritorious  and  Is  made  in  good 
faith,  and  not  merely  for  delay.  The  veri- 
fied answer  of  the  defendant  contradicting 
all  the  averments  of  the  complaint  was  on 
file,  and  could  be  considered  by  the  court  for 
the  purpose  of  determining  this  fact  See 
Pulweller  v.  Mining  Co.,  83  Cal.  126,  25  Pac. 
65;  Merchants'  Ad-SIgn  Co.  v.  Los  Angeles 
Bill-Posting  Co.  (Cal.)  61  Pac.  277.  The  court 
had  before  it,  also,  the  affidavit  of  Mr.  Mu- 
rasky, and,  In  addition  thereto,  could  take 
into  consideration  the  evidence  that  had  been 
presented  on  behalf  of  the  plaintiff  at  the 
time  the  judgment  was  rendered.  Under 
these  circumstances,  it  was  authorized  to 
hold  that  a  further  affidavit  from  the  defend- 
ant was  not  necessary.  If  It  had  deemed  a 
further  affidavit  requisite,  or  if  the  plaintiff 
had  made  objection  to  the  application  on  this 
ground,  It  should  have  continued  the  hearing 
a  sufficient  time  to  enable  It  to  be  procured. 

2.  After  the  court  had  denied  the  defend- 
ant's motion  to  set  aside  the  judgment,  he 
moved  for  a  new  trial  upon  the  ground  of  ac- 
cident and  surprise  which  ordinary  prudence 
could  not  have  guarded  against,  and  filed 
certain  affidavits  in  support  of  his  motion. 
Counter  affidavits  were  filed  on  behalf  of  the 
plaintiff,  and  the  court  denied  the  motion. 
Prom  this  order,  and  also  from  the  Judg- 
ment, the  defendant  has  also  appealed,  and 
the  record  of  this  appeal  Is  presented  in  the 
case  S.  F.  No.  1,256.  Inasmuch  as  we  hold 
that  the  court  should  have  granted  the  de- 
fendant's motion  to  set  aside  the  judgment, 
tlie  order  to  be  made  in  pursuance  of  our 
■Judgment  reversing  its  action  will  render  the 
motion  for  a  new  trial,  and  the  action  of  the 
court  thereon,  of  no  moment,  and.  the  neces- 
sity of  considering  the  appeal  therefrom  is 
therefore  obviated. 

The  order  appealed  from  in  S.  F.  No.  1,22-1 . 


is  reversed,  and  the  superior  court  is  direct- 
ed to  enter  an  order  as  of  June  2B,  1897,  set- 
ting aside  and  vacating  the  judgment  there- 
tofore entered,  and  restoring  the  cause  to  its 
calendar  for  trial  Case  No.  1,256  is  also  re- 
manded for  farther  proceedings. 

We  concur:    VAN  DYKE,  J.;  GAKOUTTE, 


6  Cal.  Unrep.  477 
WIIiUAMS  T.  GROSS.    (Sac.  621.) 

(Supreme  Court  of  CSilifomia.    July  19,  1900.) 

QUIETING  TITLE— ADVERSE  POSSESSION— PAY- 
MENT OF  TAXES— EVIDENCE— SUPFICIBNCT— 
FINDINQS— APPEAL.  AND   ERROR. 

1.  Where,  in  a  suit  to  quiet  title,  plaintiff  and 
his  grautor  claimed  title  by  adverse  possession, 
and  there  was  an  irreconcilable  conllict  in  the 
evidence  as  to  whether  plaintiff's  grantor  had 
furnished  the  money  with  which  the  property 
was  bought,  the  findings  of  the  lower  court  on 
such  question  will  not  be  disturbed  on  appeal. 

2.  Code  CSv.  Proc.  §  325,  provides  that  in  no 
case  shall  title  by  adverse  possession  l>e  con- 
sidered established  unless  the  party  claiming 
such  title  shall  have  paid  all  taxes  assessed 
against  the  land.  Plaintiff  and  his  grautor 
claimed  title  to  a  portion  of  a  mining  claim  by 
adverse  possession,  and  alleged  payment  of 
taxes  by  them  for  a  period  of  13  years.  Plain- 
tiff's grantor  tcstiJSed  that  he  furnished  the 
money  to  his  niece,  and  she  paid  the  taxes. 
The  niece  and  other  witnesses  denied  that  she 
received  money  from  plaintiff's  grantor,  and 
stated  that  she  paid  the  taxes  with  money  be- 
longing to  her  brother.  The  tax  receipts  of- 
fered m  evidence  confirmed  the  latter  witness- 
es. Held  sufficient  to  sustain  a  finding  that  the 
taxes  had  not  been  paid  by  plaintiff  or  his 
grantor  during  the  years  claimed,  and  hence 
that  they  had  not  acquired  title  by  adverse 
possession. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty. 

Suit  by  Owen  T.  Williams  against  J.  B. 
Gross  to  quiet  title.  From  a  judgment  in 
favor  of  defendant,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  ap- 
peals.   Afllrmed. 

F.  W.  Street  and  Crittenden  Hampton,  for 
appellant.    F.  P.  Otis,  for  respondent 

GRAY,  C.  In  a  suit  to  quiet  title  the  de- 
fendant had  Judgment,  and  the  plaintiff  ap- 
peals to  this  court  from  said  judgment,  and 
from  an  order  denying  blm  a  new  trial. 

Two  separate  causes  of  action  are  stated 
in  the  complaint.  The  second  cause  of  ac- 
tion as  stated,  is  to  qniet  plaintiff's  title  to 
all  that  portion  of  the  north  extension  of  the 
Marryatt  quartz  mining  claim  which  lies 
north  and  east  of  what  was  formerly  the  old 
county  road  leading  from  the  present  county 
road  at  Swerer's  store,  in  Tuttletown,  over 
the  hill,  to  the  present  county  road,  at  a 
point  near  the  old  Patterson  mill  site.  Said 
property  is  situated  In  Tuolumne  county. 
Plaintiff  and  his  grantor  claim  title  to  that 
portion  of  the  north  extension  of  the  Mar- 
ryatt quartz  mining  claim  above  described, 
by  adverse  possession  of  13  years  immediate- 
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ly  preceding  the  commeDcement  of  the  ac- 
tion, and  allege  that  tbey  have  paid  the  taxes 
thereon  all  during  that  period.  The  com- 
plaint further  alleges  In  the  second  count 
that,  for  more  than  8  yeais  prior  to  the  com- 
mencement of  the  Action,  plaintiff  and  his 
grantor  have  been  owners,  and  that  plaintiff 
DOW  Is  the  owner,  of  sold  premises.  It  is 
upon  this  second  cause  of  action  that  plain- 
tiff relied  particularly  at  the  trial  of  the 
case,  and  upon  which  he  now  relies  upon  this 
appeal,  and  to  wlilch  all  his  points  and  as- 
signments of  error  In  the  appeal  from  the  de- 
cision of  the  lower  court  are  directed.  There- 
fore it  will  not  be  necessary  to  further  no- 
tice plaintiff's  first  cause  of  action.  The  de- 
fendant, in  his  answer,  after  denying  the 
allegations  of  the  second  count  of  the  com- 
plaint as  to  adverse  possession,  payment  of 
taxes,  and  ownership  by  plaintiff,  claims  own- 
ership to  the  property  In  controversy  in  him- 
self by  virtue  of  having  located  and  filed  a 
mining  claim  In  1SS4,  and  having  since  that 
time  possessed  and  worked  said  claim  accord- 
ing to  law,  which  said  mining  claim  embra- 
ces within  Its  limits  the  property  here  in  con- 
troversy. Defendant  also  pleaded  a  judg- 
ment in  a  former  action  as  a  bar  to  plaintiff's 
right  to  recover  in  this  action. 

The  findings  negative  the  more  material 
allegations  of  the  complaint  and  coincide 
with  the  principal  allegations  of  the  answer. 
These  findings  are  attaclied  by  appellant,  and 
upon  such  attack,  alone,  hangs  the  decision 
herein.  It  is  said,  first,  ttiat  the  evidence  Is 
insufficient  to  justify  that  portion  of  finding 
14  -wherein  it  is  found  that  one  F.  E.  Gross 
on  the  20th  day  of  November,  1879,  acquired 
all  the  right,  title,  and  interest  (consisting  of 
a  mere  possessory  right)  which  the  estate  of 
Thomas  Leach  had  in  the  premises  in  con- 
troversy. Appellant  Introduced  evidence  at 
the  trial  tending  to  show  that  his  predecessor 
in  title,  F.  J.  Gross,  had  furnished  the  mon- 
ey to  buy,  and  had  bought,  the  interest  of 
the  Leach  estate  in  the  said  premises,  but 
had  the  deed  thereof  made  to  F.  EL  Gross, 
with  the  distinct  understanding  that  the  title 
was  to  be  held  in  trust  for  the  said  F.  J. 
Gross.  This  evidence  was  flatly  contradicted 
on  behalf  of  respondent  both  by  testimony 
as  to  where  the  purchase  money  came  from, 
as  well  as  by  evidence  of  numerous  declara- 
tions and  admissions  on  the  part  of  F.  J. 
Gross,  made  prior  to  his  conveying  the  prop- 
erty to  plaintiff,  to  the  effect  that  F.  E.  Gross 
bought  the  property  with  his  own  money, 
and  that  it  was  the  property  of  said  F.  E. 
Gross.  We  cannot  say,  from  the  record  be- 
fore ns,  that  the  finding  does  not  find  sup- 
port in  the  evidence.  Where  there  is  a  sub- 
stantial conflict  In  the  evidence,  this  court 
docs  not  interfere,  as  to  questions  of  fact, 
with  the  decision  of  the  tribimal  before  which 
the  witnesses  have  appeared.  The  finding 
that  neither  P.  J.  Gross  nor  his  grantee,  the 
plaintiff,  paid  the  taxes  ou  said  property  be- 
fore the  year  1805,  is  also  attacked  as  not 
supported  by  the  evidence.    Here,  again,  the 


evidence  was  in  irreconcilable  conflict  F.  J. 
Gross  testified  that  he  furnished  the  money 
to  his  niece,  Mary  Gross,  and  with  it  she  paid 
the  ta.xes.'  Mary;  on  the  contrary,  tesUIiod, 
in  addition  to  other  evidence  to  the  same  ef- 
fect that  she  received  no  money  from  F.  J. 
Gross,  but  paid  the  taxes  with  the  money  of 
hex  brother,  F.  E.  Gross,  and  produced  the 
tax  receipts  In  confirmation  of  her  statement 
that  the  taxes  were  paid  for  and  on  behalf 
of  her  said  brother.  The  payment  of  the 
taxes  by  F.  E.  Gross  could  not  be  considered 
as  payment  for  or  on  behalf  of  F.  J.  Gross, 
on  any  theory  of  a  trust  relation  between 
them,  because,  as  we  have  already  seen,  the 
findings  negative  any  such  trust  relation. 
The  finding  as  to  the  nonpayment  of  the 
taxes,  therefore,  seems  to  be  supported  by 
the  evidence.  It  is  needless  to  consider 
whether  the  other  findings  challenged  are 
supported  by  the  evidence  or  not  or  whether 
they  are  as  full  and  complete  as  they  should 
be,  for  the  reason  that  the  plaintiff,  as  we 
understand  his  brief,  relies  solely  on  title  by 
adverse  possession,  and,  not  having  paid  the 
taxes,  he  could  not  recover  on  bis  alleged  title 
by  prescription  or  adverse  possession,  what- 
ever the  findings  might  be  as  to  the  other 
facts  upon  which  he  relies,  in  part  to  uphold 
his  said  tlUe.  Code  Civ.  Proc.  f  325.  The 
payment  of  the  taxes  assessed  against  the 
land  by  the  party  claiming  such  title  Is  an 
essential  element  of  title  by  prescription.  It 
is  also  Immaterial  whether  the  defense  of  res 
adjudicata  Interposed  by  defendant  Is  good 
or  bad.  The  plaintiff  could  not  recover,  were 
the  finding  in  his  favor  on  said  defense.  Nor 
is  It  material  to  determine  whether  the  court 
erred  In  receiving  in  evidence  the  Judgment 
roll  offered  In  support  thereof.  The  judg- 
ment and  order  should  be  afltoued. 

We  concur:    HAYNES,  C;    SMITH.  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


«  Cal.  Uorep.  481 
MILLER  &  LUX  v.  BATZ,  Cannty  Treasurer. 
(L.  A.  800.) 

(Supreme  Court  of  Oalifomia.    June  16,  1900.) 

SWAMP    LANDS  —  RECLAMATION    FUNDS  — AS- 
SIGNMENT—SALE   OF  LAND. 

Since  Pol.  Code,  §  3477,  requiring  the  coun- 
ty treasurer  to  pay  amonnts  due  on  reeUnia- 
tion  of  swamp  land  to  the  original  purchaser 
or  bis  assigns,  contcmplntes  payment  only  to 
the  owner  or  assignee  of  the  indebtedness,  man- 
damus will  not  lie  to  compel  such  a  payment 
to  one  who  is  not  shown  to  be  the  asBipneo  of 
the  claim  on  the  fund  of  an  original  pur- 
chnser  who  became  entitled  thereto,  though  he 
claims  as  a  successor  in  interest  of  snoh  original 
purchaser,  by  virtue  of  a  purchase  of  the  land. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  Kern  county. 

Mandamus  by  Miller  &  Lux  against  J.  B. 
Batz,   treasurer  of  Kern  county.    From   a 
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judgment  refusing  the  writ,  plaintiff  appeals. 
Affirmed. 

J.  B.  Oarber,  for  appellant    J.  W.  Athem, 
for  respondent 

CHIPMAN,  C.  Mandamus.  Plaintiff  seeks 
to  obtain  a  peremptory  writ  compelling  de- 
fendant to  pay  to  plaintiff,  out  of  the  swamp- 
land fund  of  Kern  county,  the  sum  of 
$2,341.71,  or  as  much  thereof  as  that  fund 
contained.  The  writ  was  refused,  and  plain- 
tiff appeals  from  the  Judgment  The  cause 
was  submitted  on  an  agreed  statement  of 
facts.  The  court  made  findings  of  fact,  but 
both  parties  agree,  and  it  Is  the  law,  that  the 
findings  should  not  be  considered,  and  that 
this  court  should  consider  the  agreed  state- 
ment. Gregory  v.  Gregory,  102  Cal.  50,  36 
Pac.  361;  McMenomy  t.  TVhlte,  115  CaL  339, 
47  Pac.  109.  It  is  not  necessary  to  state 
the  facts  In  detail,  as  there  is  no  dispute 
alKtut  them.  Plaintiff  claims  as  the  suc- 
cessor In  Intvest  of  certain  persons  who  pur- 
chased certain  swamp  land  from  the  state. 
Reclamation  was  made  according  to  law,  and 
the  then  owners  of  the  land,  or  their  assigns, 
became  entitled,  on  demand,  to  be  paid  out 
of  the  swamp-land  fund  of  the  county  the 
sums  claimed  In  the  petition.  This  right  ac- 
crued as  to  $1,931.38  on  March  11,  1891,  and 
as  to  $414.37  on  April  14,  1893.  In  its  peti- 
tion, plaintiff  sets  forth  "that  the  said  land 
was  purchased  from  the  state  of  California 
by  predecessors  In  Interest  of  said  corpora- 
tion, *  •  •  and  that  there  has  been  paid 
Into  the  treasury  of  Kern  county  by  said 
purchasers,  as  part  of  the  purchase  price 
of  said  land,  together  with  interest  thereon, 
the  sum  ot  $1,931.38;  that  thereafter  a  pat- 
ent for  all  the  swamp  and  overflowed  lands 
hereinabove  described  was  Issued  by  the 
state  of  California  to  Henry  Miller,  as  suc- 
cessor in  interest  of  the  said  original  pur- 
diasers  of  said  lands;  that  said  Ileui-y  Miller 
was  the  Immediate  predecessor  in  Interest  of 
said  corporation,  Miller  &  Lux,  and  was  a 
successor  in  Interest  of  said  original  pur- 
chasers." The  facts  as  agreed  upon  are  the 
same  as  alleged  in  the  petition.  There  Is 
no  allegation  in  the  complaint,  and  no  fact 
stated  In  the  agreed  statement,  that  plain- 
tiff Is  the  assignee  of  the  claim  upon  the 
fund,  or  that  Henry  Miller  was  such  assignee. 
In  appellant's  brief  the  claim  is  made  that 
plaintiff's  predecessor  became  entitled  to  the 
money  in  question  at  the  dates  above  men- 
tioned, but  no  claim  is  made  ou  behalf  of 
plaintiff  as  assignee,  other  than  as  successor 
in  interest  of  the  land.  Both  parties  seem 
to  liave  assumed  that  a  conveyance  of  the 
title  to  the  land,  or  an  assignment  of  the  cer- 
tificate of  purchase  entitling  the  assignee  to  a 
patent,  carried  with  It  an  assignment  of  the 
claim  for  the  money  held  by  the  county 
treasurer  in  the  swamp-land  fund,  which  had 
l)een  paid  In  by  tlie  original  purchasers.  In 
a  recent  case  this  court  held  that  the  word 
•'assigns,"  as  used  In  section  .S477,  Pol.  Code, 
refers  to  one  to  whom  the  Indebtedness  Is  as- 


signed, and  does  not  refer  to  a  porchaser 
of  the  land,  and  that  a  conveyance  of  tlie 
title  to  the  land  does  not  carry  with  it  or 
operate  as  an  assignment  of  the  fund  to 
which  the  original  purchaser  is  entitled. 
Carpenter  v.  Union,  61  Pac.  92.  Before  the 
writ  can  issue,  It  must  appear  that  the  peti- 
tioner Is  entitled  to  the  fund  In  question,  but 
in  the  present  case  tlie  only  evidence  of 
plaintiff's  right  to  the  fund  is  as  successor  in 
interest  of  the  land.  We  are  unable  to  dis- 
tinguish this  case  from  the  Carpenter  Case, 
supra,  on  the  authority  of  which  the  Judg- 
ment should  be  affirmed,  and  we  so  advise. 

We  concur:    HAYNES,  C;   GR.4.Y,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 


lit  Cal.  177 
STEWART  ▼.  HOLLINGSWORTH.     (L.  A. 
70&) 

(Supreme  Court  of  California.    July  18,  1900.) 

APPEAL  AND  ERROR  —  REVIEW  —  FINDING  OF 
FACT— MOTION    TO    MAKE    FINDING. 

1.  On  appeal  on  a  jtidfcment  roll  alone,  a  find- 
ing as  to  the  value  of  the  property  in  question 
is  conclusive. 

2.  In  the  absence  of  any  bill  of  exceptions, 
or  other  showing  thnt  evidence  was  given  upon 
the  iiisues  presented  by  a  cross  complaint  in  an 
action  for  the  rescission  of  a  contract,  the  omis- 
sion of  the  court  to  malve  fiudiugs  on  such  issues 
is  not  a  ground  for  reversal  of  the  judgment. 

Department  1.  Appeal  from  superior  court 
Los  Angeles  county. 

Action  by  one  Stewart  against  one  Hol- 
lingsworth  for  rescission  of  a  contract  and 
other  relief.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Dillon  &  Dunning,  for  appeltant  Hendriek 
&  Knott,  for  respondent. 

HARRISON,  J.  It  is  alleged  in  the  com- 
plaint herein  that  the  defendant  represented 
to  the  pliiintiff  that  a  certain  street-sweeping 
machine  was  In  every  respect  first-class  and 
well  adapted  for  sweeping  streets,  and  liad 
been  thoroughly  tested  as  such  and  found  sat- 
isfactory; that  by  reason  of  such  representa- 
tions the  plaintiff  was  Induced  to  enter  into 
a  contract  with  the  defendant,  whereby  the 
defendant  promised  to  sell  the  machine  to 
him,  and  the  plaintiff,  as  the  consideration 
therefor,  agreed  to  and  did  deliver  to  the  de- 
fendant another  street-sweeping  machine  of 
the  value  of  $225,  together  with  his  written 
obligation  to  pay  the  defendant  $400,  and  that 
he  had  paid  the  sum  of  $77.50  thereon;  that 
the  said  representations  of  the  defendant 
were  false  and  fraudulent,  and  were  known 
by  him  to  be  such,  and  were  made  for  the 
purpose  of  inducing  the  plaintiff  to  enter  into 
said  contract,  and  with  the  intention  of  de- 
frauding and  cheating  the  plaintiff;  that  as 
soon  as  the  plaintiff  ascertained  that  said 
representations  were  false  he  notified  the  de- 
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Cendant  of  his  resdasion  of  the  contract,  and 
offered  to  return  to  him  all  that  he  had  re- 
ceived thereunder,  and  demanded  the  return 
of  the  machine  delivered  by  him  to  the  de- 
fendant, together  with  the  aforesaid  written 
obligation;  that  the  defendant  had  taken  pos- 
session of  the  machine  received  by  the  plain- 
tiff, but  had  not  returned  the  written  obliga- 
tion or  the  machine  received  by  him  from  the 
plaintiff.  Plaintiff  thereupon  asked  Judgment 
for  the  rescission  of  the  contract,  and  that 
the  written  obligation  be  canceled  and  de- 
livered to  him,  and  that  he  be  entitled  to  the 
possession  of  the  machine  delivered  by  him 
to  defendant,  and  also  for  the  sum  of  $77.50. 
In  his  answer  the  defendant  denied  the  great- 
er part  of  the  allegations  of  the  complaint, 
and  in  addition  thereto  made  a  cross  com- 
plaint against  the  plaintiff  to  the  effect  that 
he  had  made  a  conditional  sale  of  the  ma- 
chine to  the  plaintiff,  by  the  terms  of  which 
the  plaintiff  was  to  pay  $400  therefor  in  In- 
stallments, and  that  until  full  payment  there- 
of the  title  to  the  machine  should  remain  In 
the  defendant,  and  In  the  meantime  the  ma- 
chine should  be  held  by  the  plaintiff  in  trust 
as  security  for  the  payment  of  said  Install- 
ments, and  that  In  case  of  default  In  such 
payment  the  plaintiff  would,  on  request,  re- 
turn the  machine  to  the  defendant;  that  the 
plaintiff  did  not  pay  said  installments  of  mon- 
ey, or  either  of  them;  and  that  the  defend- 
ant had  taken  possession  of  the  machine  and 
sold  it  for  the  account  of  the  plaintiff  for  the 
sum  of  $100.  He  thereupon  asked  Judgment 
against  the  plaintiff  for  the  sum  of  |300. 
The  cause  was  tried  by  the  court,  and  find- 
ings made  that  all  the  allegations  In  the  com- 
plaint were  true,  except  that  the  value  of  the 
machine  delivered  by  the  plabitlff  to  the  de- 
fendant was  $175  instead  of  $225,  and  that 
there  was  no  agreement  between  the  parties 
by  which  the  machlife  received  by  the  plain- 
tiff from  the  defendant  should  be  held  by  the 
plaintiff  in  trust  or  as  security  to  the  de- 
fendant for  the  payment  of  any  sum  of  money 
whatever.  Judgment  was  thereupon  render^ 
ed  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $175,  and  for  the 
cancellation  and  delivery  to  the  plaintiff  of 
the  written  obligation  given  by  him  to  the  de- 
fendant, and  that  the  defendant  take  nothing 
by  his  cross  complaint  The  defendant  has 
appealed  from  this  Judgment  upon  the  Judg- 
ment roll  alone,  without  any  bill  of  excep- 
tions. 

Upon  the  facts  alleged  in  the  complaint,  the 
right  of  the  plaintiff  to  a  recovery  Is  clear. 
The  defendant  does  not  deny  that  he  received 
the  machine  from  the  plaintiff,  nor  does  he 
deny  that,  after  he  had  received  back  from 
the  plaintiff  the  machine  delivered  by  him,  he 
refused,  npon  the  plaintiff's  demand,  to  re- 
turn the  machine  received  from  the  plaintiff, 
or  the  written  obligation.  In  the  absence  of 
the  evidence  thereon,  the  finding  of  the  court 
that  the  machine  was  of  the  value  of  $175 
is  conclusive,  and  the  Judgment  against  the 
defendant  for  this  amount  was  properly  ren- 


dered. The  defendant  had  answered  the 
complaint,  and  It  was  competent  to  receive 
evidence  for  that  purpose,  and  was  within  the 
case  made  by  the  complaint,  and  within  the 
Issue,  to  give  Judgment  for  the  value  of  the 
machine  rather  than  for  Its  possession.  Code 
Civ.  Proc.  i  580.  The  failure  of  the  court 
to  give  Judgment  for  the  $77.50  paid  to  the  de- 
fendant by  the  plaintiff  might  have  been  ob- 
jected to  by  the  plaintiff,  but  the  defendant 
has  no  reason  to  complain  of  this  omission. 

In  the  absence  of  any  bill  of  exceptions,  or 
other  showing  that  evidence  was  given  upon 
the  Issues  presented  by  the  cross  complaint, 
the  omission  of  the  court  to  make  findings 
upon  such  issues  Is  not  a  ground  for  Hie  re- 
versal of  the  Judgment.  Himmelman  v.  Hen- 
ry, 84  Cal.  104,  23  Pac.  1098;  Wlnslow  v. 
Gohransen,  88  CaL  450,  26  Pac.  504;  Klokke 
T.  Escalller.  124  Cal.  297,  56  Pac.  1113.  It 
may  be  added  that  the  tects  alleged  in  the 
cross  complaint  are  not  inconsistent  with 
those  alleged  In  the  plalntlfTs  complaint,  ex- 
cept as  to  the  averment  that  the  machine  was 
to  be  held  by  the  plaintiff  in  trust  as  security 
to  the  defendant  for  the  payment  of  its  price, 
and  the  court  found  that  this  allegation  was 
not  tme.  The  defendant  alleges  that,  by  the 
terms  of  his  sale  to  the  plaintiff,  the  title 
to  the  machine  was  to  remain  in  him  until 
fully  paid  for.  Consequently  when  be  took 
possession  of  it  he  had  no  farther  claim  upon 
the  plaintiff  for  its  price,  if,  as  found  by  the 
court,  the  plaintiff's  agreement  to  pay  for  it 
had  been  obtained  by  fraud  and  false  repre- 
sentations.   The  Judgment  is  affirmed. 

We  concur:    VANDYKE,  J.;  GAROUTTE., 


IM  Cal.  Ml 
MAIN  ST.  &  A.  P.  R.  CO.  v.  LOS  ANGELES 

TRACmON  00.    (L  A.  646.) 
^Supreme  Oonrt  of  California.    July  21,  1900.) 

STREET      RAILWAYS— CONSTRUCTION— CON- 
TRACTS—CONSIDERATION— ESTOPPEL 
—DISCHAROEl— NOTICE. 

1.  Plaintiff  owned  and  operated  a  street  rail- 
way on  SI.  stre<!t,  nnd  defendant  obtained  a 
franchise  for  a  strpet  railway  on  T.  street, 
which  did  not  cross  M.  street  "directly,  but  en= 
tered  it  from  the  east,  and  followed  It  for  a 
short  distance,  and  branched  off  to  the  west. 
Defendant  agreed,  in  writing,  that,  if  plaintiff 
woiild  grant  the  right  to  use  its  track  on  M. 
street  from  the  entering  to  the  departure  of  T. 
street,  defendant  would  reconstruct  that  part 
of  plaintiff's  line  and  equip  it  for  use  as  an 
electric  line.  Pour  months  later  they  executed 
a  supplemental  af^reement.  which  provided  that, 
in  the  event  plaintiff  elected  to  spread  its  tracks 
to  a  greater  distance  than  8^4  feet  from  center 
to  center,  defendant  would  pay  all  costs  inci- 
dent to  such  change.  BeJd,  that  the  supple- 
mental agreement  was  void  for  want  of  con- 
sideration, since  it  was  not  an  alteration  of  the 
oriRinal  contract,  but  an  addition  to  it  of  a 
new  nnd  onerous  burden  on  defendant. 

2.  Where,  after  plaintiff  and  defendant  had 
executed  a  written  agreement,  they  entered  in- 
to a  second  one,  which  was  designated  as  sup- 
plemental to  and  explanatory  of  the  first,  the 
fact  that  It  was  so  designated  did  not  estop 
defendant  from  showing  that  the  supplemental 
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BKrcement  was  not  a  part  of  the  original,  and 
that  it  was  without  consideration. 

3.  Where,  after  plaintiff  and  defendant  had 
executed  a  written  agreement,  they  entered 
into  a  second,  which  was  designated  as  supple- 
mental to  and  explanatory  of  the  first,  the  fact 
that  defendant  notified  plaintiff  that  he  would 
not  be  bound  by  the  supplemental  agreement  did 
not  discbarge  him  from  his  obligation  under  it, 
since  the  party  in  fault  cannot  discbarge  a 
contract  by   repudiating  it. 

Commissioners'  decision.  Department  1. 
Appeal  from  enperior  court,  Loa  Angeles 
county. 

Action  by  the  Main  Street  &  Agricultural 
Park  Railroad  Company  against  the  Los  An- 
geles Traction  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

E.  H.  Lamme  and  E.  E.  MiUlken,  for  ai^l- 
lant  Bicknell,  Gibson  &  Trask,  for  respond- 
ent 

SMITH,  C.  The  action  -w&a  brought  to  re- 
cover money  alleged  to  be  due  by  written 
contract  The  judgment  was  for  the  plain- 
tiff. The  points  relied  on  for  reversal  are 
Insufficiency  of  the  complaint  and  of  the  find- 
ings, and  error  in  sustaining  demurrers  to 
two  affirmative  defenses  set  up  in  the  an- 
swer. In  the  view  we  take  of  the  case,  it  will 
be  unnecessary  to  consider  any  but  the  last 
of  these  grounds.  At  the  dates  hereinafter 
mentioned  the  plaintiff  was  the  owner  of  a 
street  railroad  in  the  city  of  Los  Angeles 
along  Main  street,  and  the  defendant  was  the 
owner  of  a  franchise  for  a  railroad  along 
Third  street  and  was  about  to  enter  upon 
the  construction  of  the  same;  and  on  the  1st 
day  of  March,  1895,  they  entered  Into  a  writ- 
ten contract  with  reference  to  the  crossing 
of  plaintiff's  road  by  that  of  defendant 
Third  street  it  will  be  understood,  does  not 
cross  Main  dh-ectly,  but  after  entering  It 
from  the  east,  follows  It  northward  to  a  point 
where  It  leaves  It  for  the  west  By  this  con- 
tract plaintiff  granted  to  the  defendant  the 
right  to  construct  maintain,  and  operate. 
Jointly  with  It,  the  portion  of  its  railway  be- 
tween the  points  of  most  convenient  connec- 
tion of  the  two  railroads  at  the  entrance  of 
Third  street  into,  and  Its  departure  from, 
Main  street  together  with  the  "right  to  make 
such  connections  and  crossings"  as  might  be 
necessary;  and  the  defendant  agreed  to  con- 
struct, over  the  portion  of  Main  street  de- 
scribed, "a  good  and  sufficient  railroad  track 
for  an  electric  road  In  place  and  stead  of  the 
tracks  [then]  located  on  Main  street,  and  also 
to  erect  all  necessary  electric  apparatus  along 
said  Main  street  between  the  points  named," 
and  to  make  the  necessary  connections.  Aft- 
erwards, July  13,  lS9o,  another  contract  was 
executed  by  the  parties,  entitled  an  "Agree- 
ment Supplemental  and  Explanatory"  of  the 
former,  wherein  the  defendant  agreed,  "In 
the  event  of  [the  plaintiff]  electing  to  spread 
Us  tracks  to  a  greater  distance  than  *  •  ♦ 
eight  and  one-half  feet  from  center  to  center 
Of  tracks,  to  pay  all  costs  and  expenses  in- 


cident to  the  making  of  the  necessary  dumge 
in  the  said  crossing  to  conform  to  the  change 
made  In  the  distance  betwe^i  the  said 
tracks."  The  execution  of  these  contracts  is 
alleged  In  the  complaint  and  copies  are  at- 
tached. The  comphUnt  then  proceeds  to  al- 
lege that  after  the  execution  of  the  latter 
contract  plaintiff  determined  to  reconstruct 
its  railroad  along  Main  street,  including  the 
part  of  the  street  described  in  the  agreement 
and  In  doing  so  widened  or  spread  its  tracks 
from  8Vi  feet  from  center  to  center  of  tracks 
to  11  feet  and  that  the  costs  and  expenses 
incident  to  maldng  the  necessary  changes  in 
said  crossing,  and  which  were  thereon  nec- 
essarily expended,  was  the  sum  of  (1.2G0.02, 
and  prays  Judgment  for  that  sum.  The  af- 
flrmative  defenses  set  up  in  the  answer,  to 
which  demurrers  were  sustained,  are  (1)  that 
there  was  no  consideration  for  the  sopple- 
mental  agreement;  and  (2)  that  before  the 
work  referred  to  in  the  complaint  was  com- 
menced, defendant  repudiated  the  supple- 
mental contract  and  notified  plaintiff  to  that 
effect 

1.  In  the  former  defense  the  facta  alleged 
are,  in  effect  that  the  defendant,  being  the 
owner  of  a  franchise  from  the  city  for  the 
construction  and  operation  of  its  road,  made 
with  the  plaintiff  the  contract  of  March  1, 
1806,  and  In  accordance  therewith  was  on  or 
about  July  13,  1885,  proceeding  to  construct 
its  railway  along  the  portion  of  Main  street 
described  in  the  contract  when  plaintiff  de- 
manded of  it  the  execution  of  the  supple- 
mental agreement  of  that  date,  which  the 
defendant  accordingly  executed;  that  there 
was  no  consideration  for  said  agreement: 
and  that  before  the  commencement  of  the 
work  alleged  In  the  complaint  which  wa.« 
done  in  the  year  1897,  plaintiff  was  notified 
that  defendant  objected  to  the  proposed 
change,  and  would  not  pay  therefor.  It  is 
claimed  by  defendant  that  the  demurrer  to 
this  defense  was  improperly  sustained,  which 
is  the  point  to  be  considered.  There  can  be 
no  doubt  of  the  inrinciple  contended  for  by 
the  appellant,  that  an  agreement  adding  to 
the  terms  of  an  existing  agreement  between 
the  same  parties,  and  by  which  new  and 
onerous  terms  are  imposed  upon  one  of  the 
parties  without  any  compensating  advantage, 
requires  a  consideration  to  support  It  though 
this,  of  course,  may  consist  either  in  a  new 
consideration,  or  in  some  favorable  modifica- 
tion of  the  original  contract  McCarty  v. 
Association,  61  Iowa,  2S7,  18  N.  W.  114; 
Ayres  v.  Railroad  Co.,  52  Iowa,  478,  8  N.  W. 
522;  Festerman  y.  Parker,  10  Ired.  474; 
Swearlngen  v.  Insurance  Co.  (S.  0.)  29  S.  E. 
722;  Smith  v.  Ware,  13  Johns.  257;  Vander- 
bilt  V.  Schreyer,  »1  N.  Y.  302;  Reynolds  v. 
Nugent  25  Ind.  328.  An  executory  contract 
may.  Indeed,  be  altered  or  modified  by  the 
parties.  Civ.  Code,  {  inO&  "But  •  •  * 
the  variation  of  a  contract  is  as  much  a  mat- 
ter of  contract  as  the  original  agreement" 
Festerman  v.  Parker,  supra.  And  a  contract 
for  such  variation,  equally  with  other  eon- 
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tntctB,  reqoliw  •  consideration.  Antoa, 
Coat  8S  (G8).  There  ia  an  exception  to  this 
rule  provided  In  Oiv.  Code.  |  1687.  for  the 
caae  of  parol  contracts,  but  tbia  liaa  no  ap- 
plication to  written  contracts.  In  tlils  case, 
properly  speaking,  the  supplemental  agree- 
ment is  not  a  modification  or  alteration  of 
tbe  original  contract,  wbicb  remains  unalter- 
ed and  unimpaired,  but,  ratber,  an  addition 
to  It  of  a  new  and  onerous  obligation,  for 
wblcb  there  is  no  compensation,  either  In  the 
release  of  previous  obligations  or  In  ■  new 
consideration.  It  would  seem,  therefore,  di- 
rectly within  the  principle  announced.  It  is 
claimed,  however,  by  the  respondent's  coun- 
sel, that  the  supplemental  agreement  la  de- 
clared by  Its  terms  to  be  merely  "explana- 
tory" of  the  first,  from  which  It  is  Inferred 
that  it  was  in  fact  a  part  of  the  original 
agreement,  though  not  Included  In  the  writ- 
ing; and,  undoubtedly,  could  this  be  conclu- 
sively inferred  from  the  language  used,  the 
original  consideration  would  be  sufficient  to 
support  it.  But  the  use  of  the  word  "ex- 
planatory" cannot  be  regarded  as  conclusive 
on  this  point;  nor  was  the  defendant  pre- 
cluded by  this  recital  from  showing  that  the 
agreement  was  not  part  of  the  original  Con- 
tract, and  consequently  that  there  was  In 
fact  no  consideration.  Civ.  Code,  ||  1614, 
1016:  1  Greenl.  Ev.  (16th  Ed.)  U  284,  804. 
Whether  there  was  or  was  not  a  considera- 
tion for  the  new  agreement  was  the  precise 
issue  raised  by  the  plea,  and  the  demurrer 
should  therefore  have  been  overruled. 

2.  With  regard  to  the  second  afBrmatlT« 
defense  the  demurrer  was  rightly  sustained. 
It  Is  not  In  the  power  of  one  of  the  parties 
to  a  contract  to  discharge  It  by  repudiating 
It  Upon  such  repudiation  the  other  party 
may  regard  it  as  discharged,  but  not  the  par- 
ty In  fault  Anson,  Cont  863  (276)  et  seq. 
The  cases  cited,  though  some  of  them  un- 
guardedly expressed,  relate  only  to  the  meas- 
nre  of  damages.  Heaver  y.  Lenaban  (Md.) 
22  AtL  263.  and  cases  dted.  We  advise, 
therefore,  that  the  Judgment  be  reversed,  and 
cause  remanded  for  further  proceedings  In 
accordance  with  this  opinion. 

We  concur:    ORAT,  C;   HATNBS,  01 

PER  CURIAM.  For  the  reasons  given  to 
Qie  foregoing  opinion,  the  Jndgment  Is  re- 
rersed,  and  cause  remanded  for  further  pro- 
eeedinga  in  accordance  with  this  opinion. 


(US  Cal.  293) 

SHIVBLT  T.  EUREKA  T.  O.  M.  CO.  et  al. 
(Sac.  671.)  > 

<8npreme  CV>urt  of  California.    July  20,  1900.) 

CORPORATIONS  —  INTERVENTION  BT  STOCK- 
HOLDER—ASSr:SSMENT  ON'  STOCK— HOW  COL- 
LECTED—ADMISSIONS BY  DEFENDANT— AP- 
PEAL—RETVERSAL— NEW  TRIAL. 

1.  Where  a  complaint  In  intervention  alleged 
that  the  action  was  brou!;ht  against  defendant 
corporation  for  the  use  of  the  president  and 
two   directors,    who   were   a    majority   el   the 


board,  and  the  answer  of  defendant  admitted 
the  plaintiff's  caase  of  action,  a  stockholder 
may  intervene  to  defend  without  alleging  a  (•■ 
quest  to  the  corporation  officers  so  to  do. 

2.  Civ.  Code,  Is  331-339,  prescribe  the  pr*. 
cednro  to  be  followed  by  a  corporation  in  levy- 
ing an  assessment  on  its  stock.  The  procedure 
includes  the  publication  of  a  notice  stating  the 
amount  of  the  assessment,  when  stock  will  be 
delinquent  for  nonpayment  thereof,  and  that 
any  delinquent  stock  will  be  sold.  Section  349 
provides  that  on  the  day  specified  tor  declaring 
stock  delinquent,  or  at  any  time  thereafter,  the 
directors  may  waive  further  proceedings  to  col- 
lect the  assessments  by  sale  of  stock,  and  may 
elect  to  sue  therefor.  £<M,  that  allegations  and 
findings  that  certain  persons  owned  stated 
amounts  of  stock,  that  an  assessment  of  a  given 
amount  was  levied  on  such  stock  and  not  paid, 
and  that  said  owners  were  indebted  to  the 
corporation  in  the  amount  of  said  assessment, 
were  not  sufficient  to  show  a  personal  liabili- 
ty of  such  owners  for  the  amount  of  the  assess- 
ment, since  none  of  the  facts  required  by  Stat- 
ute to  constitute  a  personal  liability  for  the 
assessment  were  alleged  or  tonnd. 

3.  Where  a  complamt  in  intervention  alleged 
that  plaintiff's  assignors  were  Indebted  to  the 
defendant  corporation  for  an  assessment  levied 
on  the  stock,  and  the  only  evidence  to  sustain 
the  same  was  the  admissions  in  defendant's  an- 
swer, which  were  verified  by  one  of  the  assign- 
ors, a  finding  that  such  assignors  were  so  In- 
debted, and  a  conclusion  of  law  that  plaintiff 
take  nothing  by  his  suit,  cannot  be  sustained, 
since  the  admissions  of  the  answer  were  not 
evidence  against  the  plaintiff. 

4.  Plaintiff  sued  a  corporation  on  claims  as- 
signed to  him,  and  the  defendant  answered,  ad- 
mitting the  cause  of  action.  A  stockholder  In- 
tervened, alleging  that  plaintiff's  assignors  were 
officers  of  defendant,  and  that  there  was  a  con- 
spiracy to  defraud  the  defendant  of  its  prop- 
erty. Intervener  also  set  up  a  counterclaim 
that  plaintiff's  assignors  were  indebted  to  de- 
fendant for  an  asse&!<ment  levied  on  their  stock. 
The  trial  court  found  for  the  intervener  on  the 
counterclaim,  bnt  msde  no  finding  as  to  the 
fraud.  Htid,  in  reversing  the  judgment  for 
the  intervener,  that  jndgment  would  not  be  or- 
dered for  plaintiff,  but  that  a  new  trial  must 
be  had. 

Commissioners'  decision.  Department  1.. 
Appeal  from  superior  court,  Shasta  county. 

Action  by  Charles  Shlvely  against  the 
Eureka  T.  G.  M.  Company,  defendant,  and  B. 
C.  Northrupp,  Intervener.  From  a  Judgment 
In  favor  of  the  Intervener,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Be- 
rersed. 

Isaacs  &  Tlllotson,  for  appellant.  Dozier 
ft  Herzlnge,  for  defendant.  Eeddy,  Camp- 
bell &  Metson,  tor  respondent 

SMITH,  O.  Appeal  from  a  Judgment 
against  the  plalntiir,  and  from  an  order  deny- 
ing a  new  trial.  The  suit  was  brought  to 
recover  various  sums  of  money,  set  up  la 
as  many  counts  of  the  complaint  and  aggre- 
gating $28,5128.44.  One  of  these  counts  was 
for  a  small  amount  alleged  to  be  due  on  a 
promissory  note  made  by  the  defendant  cor- 
poration to  the  plaintiff;  the  others,  for  vari- 
ous claims  against  tlie  company,  assigned  to 
plaintiff  by  Ludlum,  one  of  Its  directors.  Of 
the  assigned  claims,  some  were  for  claims 
originally  held  by  Ludlum;  others  for  claims 
assigned  to  him,— one  by  one  Reld,  for  a 
small  amount;  another  by  Jonea,  a  director  9t 


■BsbMllDf  danlsd  August  18,  UOA. 


Digitized  by 


Google 


940 


ei  PACIFIC  REPORTBB. 


(CaL 


the  company;  and  the  others  by  Swezey,  also 
a  director.  These  claims  were  all  expressly 
admitted  In  the  answer  of  the  defendant  cor- 
poration, but  disputed  by  the  intervener,  by 
whom  it  is  in  eftect  alleged  that  the  suit  was 
brought  for  the  use  and  benefit  of  Ludlum, 
Swezey,  and  Jones,  and  tliat  the  claims  sued 
upon  were  concocted  by  them  in  pursuance  of 
a  conspiracy  to  defraud  the  company  of  its 
mine  and  mining  property.  And  it  was  fur- 
ther alleged  by  the  intervener,  by  way  of 
counterclaim  in  favor  of  the  defendant,  that 
Ludlum  and  Swezey,  prior  to  the  assignments 
of  their  respective  claims  against  the  company, 
became  Indebted  to  the  company  each  in  the 
sum  of  $20,987,  on  account  of  assessments 
levied  on  stock  held  by  them.  The  inter- 
vener's interest  in  the  controversy,  as  ap- 
pears from  the  allegations  of  the  complaint, 
was  simply  that  of  a  stockholder.  The  court 
foimd  for  the  plaintiff  on  each  of  the  causes 
of  action  set  up  in  the  complaint,  except  the 
fourth,  on  which  the  finding  was  against 
the  plaintiff,  and  the  sixth,  where  the  claim 
was  reduced  from  ?5,850  to  $2,264;  the  aggre- 
gate amount  thus  found  for  the  plaintiff  be- 
ing $15,969.10.  But  the  court  also  found, 
upon  the  issues  raised  by  the  counterclaim, 
that  Ludlum  and  Swezey,  prior  to  their  re- 
spective assignments,  were  indebted  to  the 
company,  on  account  of  assessments  on  stock 
held  by  them,  each  in  the  sum  of  $20,000, 
and,  as  conclusion  of  law,  that  the  intervener 
was  entitled  to  Judgment  that  plaintiff  take 
nothing  by  his  action,  and  for  costs. 

It  is  claimed  on  behalf  of  appellant  that 
it  appears  affirmatively  from  the  findings 
that  there  was  no  Indebtedness  from  Ludlum 
and  Swezey  to  the  company  on  account  of 
the  counterclaim  alleged  and  found,  and 
hence  that  he  is  entitled  to  Judgment  on  the 
findings  for  the  amount  found  to  be  due  to 
his  assignors,  or,  failing  this,  that  he  is  at 
least  entitled  to  a  new  trial  on  account  of  the 
insufficiency  of  the  evidence  to  Justify  the 
findings  as  to  counterclaim,  and  of  those  find- 
ings to  sustain  the  Judgment,  and  also  lie- 
cause  the  intervener  was  not  entitled  to  inter- 
vene. 

On  the  last  point  the  case  presented  by 
the  complaint  in  intervention,  disregarding 
the  allegations  as  to  fraudulent  conspiracy, 
is  that  of  a  suit  brought  against  the  corpora- 
tion defendant  for  the  use  of  the  president 
and  two  directors,  constituting  a  majority  of 
the  board,  and  in  wlilch  the  plaintiff's  causes 
of  action  were  all  admitted  in  the  answer. 
In  such  a  case  there  can  be  no  doubt  of  the 
right  of  a  stockholder  to  intervene,  nor  was 
it  necessary  to  allege  a  request  to  tlie  cor- 
poration officers  to  defend.  Whitehead  v. 
Sweet,  126  Cal.  73,  58  Pac.  376,  and  authori- 
ties cited. 

With  regard  to  the  finding  as  to  counter- 
claim, there  was  no  evidence  of  the  assess- 
ment found.  Tills  Is  In  effect  admitted  by  the 
respondent's  counsel,  who  relying  exclusively 
on  the  admissions  of  the  defendant's  answer, 
which  was  verified  by  Ludlum.    But  this  can- 


not be  regarded  as  evidence  against  the  plain- 
tiff. It  is  also  clear  that  neither  the  allega- 
tions of  the  complaint  in  intervention,  nor 
of  the  findings,  are  sufficient  to  show  a  per- 
sonal Indebtedness  of  Ludlum  and  Swezey 
on  account  of  the  alleged  assessment.  All 
that  is  alleged  or  found  on  this  point  is,  in 
effect,  that  at  ail  the  times  mentioned  in  the 
complaint  Ludlum  and  Swezey  were  each  the 
owner  of  over  80,000  shares  of  the  stock  of 
the  company,  and  that  on  the  5th  day  of 
April  an  assessment  of  25  cents  per  share 
was  levied  on  the  stock  of  the  corporation, 
payable  on  or  before  May  8,  1805;  that 
neither  paid  his  assessment,  amounting  to 
ov«r  $20,000;  and  that  at  and  prior  to  the 
assignment  to  the  plaintiff  each  "was  indebt- 
ed to  the  corporation  defendant  In  the  sum 
of  $20,000  upon  and  on  account  of  the  assess- 
ment so  levied  as  aforesaid,  and  no  part  of 
which  has  been  paid."  There  is  no  allega- 
tion or  finding  of  any  of  the  facts  necessary, 
under  the  provisions  of  the  Civil  Code,  to 
create  a  personal  liability  on  the  stockholders. 
Civ.  Code,  H  331-330,  349;  Investment  Co. 
v.  Merrill,  108  Cal.  490.  41  Pac.  487;  Fruit 
Co.  V.  Coon,  107  Cal.  447,  40  Pac.  542.  The 
findings,  however,  would  not  Justify  a  Judg- 
ment for  the  plaintiff.  A  fraudulent  con- 
spiracy is  alleged  in  the  complaint  in  inter- 
vention, and,  in  the  absence  of  findings  dis- 
posing of  these  issues,  we  would  not  be  Justi- 
fied in  rendering  Judgment  for  the  plaintiff. 
We  therefore  advise  that  the  Judgment  and 
order  denying  a  new  trial  he  reversed. 

We  concur:    HATNE8,  C;  CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der denying  a  new  trial  are  reversed. 


US  Cal.  117 
COONAN  T.  LOEWEXTHAL  (two  cases.     9. 

F.  l-.-UR.  2,213). 
(Supreme  Court  of  California.    July  18,  1900.) 

ATTORNEY— AUTHORITY— PLEADING  —  AMEND- 
MENT—APPEAL,— VERDICT— SUFFICIENCY  OP 
EVIDENCE— REVIEW— PREJUDICIAL.  ERROR- 
TRIAL  —  ADMISSION  OF  EVIDENCE  —  HYPO- 
THETICAL  QUESTION— BASIS. 

1.  Where  a  party  appears  by  attorney,  th» 
latter,  while  acting  as  such,  has  control  of  the 
case;  and  bis  actsi  in  the  presence  of  the  conrt 
concerninf;  the  trial  are  tne  same  as  those  of 
the  party  himself. 

2.  Where,  on  trial,  plaintiff's  counsel  asked 
leave  to  amend  complaint,  and,  there  beinK 
no  objection,  the  court  allowed  amendment,  it 
is  too  late  for  the  party,  who  made  no  objec- 
tion thereto,  to  raise  any  question  as  to  reg- 
ularity. 

3.  Code  CSv.  Proc.  $  283,  providing  that  an 
attorney  can  bind  his  client  only  by  Htipalatiou 
in  writing  filed,  does  not  apply  to  consent  to  a 
motion  to  amend  complaint  made  during  the 
trial. 

4.  Where  an  appeal  was  not  taken  within  60 
days  after  entry  of  judgment,  as  required  by 
Code  Gy.  Proc.  §  939,  the  sufficiency  of  the 
evidence  to  support  the  verdict  cannot  be  re- 
viewed. 

5.  Refusal  to  permit  cross-examination  of 
plaintiff  on  matters  not  material,  nor  on  which 
he  bad  testified  in  chief,  was  not  error. 
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6.  Under  Code  CSt.  Proc.  {  475,  providing 
that  no  judgment  shall  be  reTersed  for  error 
unless  it  affects  substantial  rights  of  the  par- 
ty appealing,  where  the  record  failed  to  show 
how  appellant  was  prejudiced  by  a  witness 
reading  a  certain  contract  to  the  jury,  a  judg- 
ment against  him  will  not  be  reversed. 

7.  A    hypothetical    question,    based    on    avei 
ments  in  the  complaint  not  denied  by  the  bl 
awer,  and  on  evidence  in  the  case,  was  propex'- 
ly  admitted. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county. 

Action  by  J.  F.  Coonan  against  J.  Loewen- 
thal.  Prom  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

J.  W.  Turner  and  Ghamberlin  &  WTieeler, 
for  appellant.  J.  F.  Coonan  and  Buck  & 
Cutler,  for  respondent 

VAN  DYKE,  J.  On  the  trial  of  the  main 
case  (S.  F.  No.  1,343)  plaintiff's  counsel  asked 
leave  of  the  court  to  amend  his  complaint  in 
certain  particulars,  and,  there  being  no  ob- 
jection, the  court  allowed  the  amendment  to 
be  made.  The  amendment  consisted  In  chan- 
ging 1  to  4  in  the  second  count,  so  that  tb« 
claim  for  services  would  be  $4,750,  instead 
of  11,750;  and  the  prayer  of  the  complaint 
was  also  amended  to  correspond  with  such 
change.  The  amendment  was  made  on  the 
original  complaint  on  tile,  by  writing  over 
the  former  words  and  figures  the  substituted 
words  and  figures.  The  trial  of  said  action 
resulted  in  a  verdict  for  the  plaintiff  In  the 
sum  of  $5,000.  A  motion  for  a  new  trial  was 
made  on  a  bill  of  exceptions,  which  motion 
was  denied.  Thereupon  the  defendant  ap- 
pealed from  the  Judgment  and  order  denying 
a  new  trial.  The  transcript  on  said  appeal 
was  filed  in  this  court  March  2,  1898^  and 
thereafter  In  due  course  the  opening  brief 
on  the  part  of  the  appellant  and  the  brief 
of  the  respondent  were  filed,  and  the  reply 
brief  (^  appellant  was  filed  May  31,  1886. 
Up  to  this  time  the  defendant  and  appellant 
had  been  represented  by  Chamberlln  &  Whee- 
ler as  his  attorneys.  In  October,  1888*  addi- 
tional points  and  authorities  were  filed  on  the 
part  of  the  appellant,  who  was  then  repre- 
sented by  J.  W.  Turner  in  place  of  his  former 
attorneys.  Thereafter,  while  the  case  was 
still  pending  here,  in  December,  1899,  the  de- 
fendant and  appellant,  through  his  substi- 
tuted attorney,  Mr  Turner,  moved  the  court 
below  to  correct  the  record  by  striking  out 
the  words  and  figures  inserted  by  way  of 
amendment  in  the  original  complaint,  and  re- 
store the  former  words  and  figures,  on  the 
ground  that  the  said  amendment  was  not 
properly  authorized.  The  court  below  denied 
the  motion  to  amend  and  correct  the  record, 
and  from  that  order  the  defendant  took  an 
appeal,  being  case  No.  2,213.  On  the  hearing 
of  the  motion  to  amend  the  record  it  ap- 
peared, both  from  the  rough  minutes,  and  as 
entered  into  the  book  of  permanent  min- 
utes, that  by  consent  plaintiff  was  granted 
leave  to  amend  his  complaint  herein  by  in- 
serting the  word  "four"  In  lieu  of  "one"  on 


page  3  of  said  complaint  after  the  word  "of; 
also  by  inserting  the  figure  "4"  In  lien  of  "1" 
after  the  word  "dollars."  Mr.  Buck,  one  of 
plaintiff's  attorneys,  also  testified  that  he 
called  Mr.  Chamberlin's  attention  to  the  fact 
that  he  desired  to  make  the  amendment,  and 
when  they  came  into  court,  and  before  the 
trial  commenced,  he  asked  leave  of  the  court 
to  make  such  amendment,  and  that  be  then 
made  the  amendments  and  showed  them  to 
Mr.  Chamberlln,  and  he  consented  to  them, 
and  that  the  motion  was  granted  with  his 
consent 

A  mere  statement  of  the  case  would  seem 
to  dispose  of  this  appeaL  However,  appel- 
lant's counsel  presses  the  matter  with  such 
earnestness  as  to  require,  perhaps,  some 
notice  of  his  contention.  It  is  a  common  oc- 
currence for  the  trial  court  to  allow  plead- 
ings to  be  amended,  both  before  and  during 
the  trial  of  a  cause,  on  the  consent  of  the 
opposite  party,  or  without  such  consent  on 
a  proper  showing,  where  It  can  be  done  with- 
out material  prejudice  to  the  other  side. 
Such  practice  may,  and  generally  does,  facil- 
itate the  disposition  of  business.  In  this  case 
to  have  continued  the  trial  to  allow  the  com- 
plaint as  amended  to  be  engrossed  and  copied, 
served  on  the  adverse  party,  with  time  al- 
lowed to  file  an  amended  answer  thereto, 
would  have  served  no  useful  purpose.  The 
amendment  could  as  well  be  made  then  and 
there  on  the  original  complaint  and  the  an- 
swer oa  file  stand  as  the  answer  to  the  com- 
plaint as  amended,  and  the  trial  proceed,  as 
was  done.  This  being  so.  It  la  too  late  for 
the  party  who  consented  to  the  ammdment 
or  made  no  objection  thereto,  to  raise  any 
qnestlon  as  to  its  regularity.  A  party  may 
appear  In  person  or  by  attorney;  but  when 
he  appears  by  attorney,  the  latter,  while  act- 
ing as  such,  has  control  and  management  of 
the  case,  and  hla  sayings  and  doings  In  the 
presence  of  the  court  concerning  the  trial  of 
the  cause  are  the  same  as  though  said  and 
done  by  the  party  himself.  Board  v.  Young- 
er, 29  Cal.  149;  Mott  v.  Foster,  45  Cal.  72: 
WyUe  v.  Gold  Co.,  120  Cal.  486,  62  Pac.  809; 
Canal  Co  v.  Montgomery,  124  Cal.  185,  5(t 
Pac.  7»7. 

C<»iceding,  as  claimed  by  appellant's  at- 
torney, that  the  provisions  of  the  Code  as  to 
the  mode  In  which  an  attorney  may  bind  his 
client  by  stipulation  (Code  Civ.  Proc.  i  283) 
are  like  the  statute  of  frauds,  still  that  does 
not  aid  him.  Where  by  the  statute  of  frauds 
certain  contracts  are  declared  void  nnless  in 
writing.  It  has  always  been  held  that  per- 
formance, or  even  part  performance,  of  the 
agreement  takes  the  case  out  of  the  opera- 
tion of  the  statute;  otherwise,  as  said,  in- 
stead of  the  statute  being  one  to  prevent 
frauds,  it  would  afford  the  means  for  per- 
petrating frauds.  After  the  trial  and  Judg- 
ment, and  pending  an  appeal  from  such  Judg- 
ment and  order  denying  a  new  trial,  the  court 
below  very  properly  refused  to  grant  the  mo- 
tion in  question,  which  in  effect  would  have 
been  to  rescind  Its  former  action  to  the  prej- 
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udlce  of  plaintiff,  without  fault  on  his  part 
being  shown.  See  Smith  y.  Whittier,  96  CaL 
279,  30  Pac.  529. 

in  case  No.  1,343  the  appeal  Is  taken  from 
the  Judgment  and  order  denying  a  new  trial, 
and  both  cases  were  argued  and  submitted  to- 
gether. The  appeal  having  been  taken  more 
than  30  days  after  the  entry  of  Judgment,  the 
questlcm  whether  the  evidence  is  sufficient  to 
support  the  verdict  cannot  be  reviewed 
on  such  appeal  from  the  Judgment  Code 
Civ.  Proc  i  939.  The  appeal  from  the  order 
denying  a  new  trial  presents  very  few  ques- 
tions. The  motion  was  based  on  two  grounds 
only,  to  wit,  errors  of  law  occurring  at  the 
trial,  and  that  the  evidence  did  not  sustain 
the  verdict  On  the  hearing  of  the  motion, 
however,  only  the  questions  of  errors  of  law 
occurring  at  the  trial  were  urged  or  consid- 
ered by  the  court  below.  Among  the  assign- 
ed errors  are: 

1.  That  the  defendant  was  not  allowed  to 
cross-examine  the  plaintiff  while  on  the 
stand.  Defendant's  counsel  called  the  at- 
tention of  the  plaintiff  on  cross-examination 
to  an  exhibit  in  reference  to  his  charge  for 
services  In  Loewenthal  against  Robinson, 
and  was  Interrupted  by  the  Judge,  who  asked 
whether  he  proposed  to  Interrogate  the  wit- 
ness In  regard  to  that;  whereupon  defend- 
ant's attorney  stated  what  he  proposed  to 
ask  the  plaintiff,  which  offer  the  court  de- 
nied, "upon  the  ground  that  the  plalntlfl  in 
this  case  has  offered  no  evidence  whatever 
upon  the  first  count  of  that  complaint 
There  is,  therefore,  nothing  before  the  court 
In  ration  to  that  count  or  those  items;  but, 
however,  when  you  reach  your  defense,  if 
those  items  are  InTolved  in  what  you  term 
to  be  an  open,  mutual,  and  current  account, 
it  would  then  become  competent"  It  does 
not  appear  that  the  question  sought  to  be 
asked  the  witness  on  cross-examination  re- 
lated to  matters  on  which  he  had  testified  in 
chief,  or  that  the  matter  sought  was  at  ail 
material,  and  therefore  the  defendant's  right 
of  cross-examination  was  not,  as  he  claims, 
prejudiced. 

2.  Appellant  further  contends  that  the 
court  erred  In  permitting  plaintiff,  whUe  on 
the.  stand  as  a  witness,  to  produce  and  read, 
over  the  objection  of  defendant,  his  former 
client  a  certain  contract  or  agreement  with 
Eyman  &  Well,  trustees  for  creditors;  but 
the  agreement  is  not  set  out  in  the  record, 
nor  Is  there  anything  to  show  what  Its  con- 
tents were,  or  that  it  was  In  any  way  mate- 
rial. If  It  were  conceded,  therefore,  which 
it  Is  not,  that  errors  occurred  in  the  respects 
above  noticed,  the  court  would  not  be  justi- 
fied In  disturbing  the  Judgment  on  that 
ground.  Inasmuch  as  It  does  not  appear  that 
they  were  prejudicial  errors,  or  that  the  ap- 
pellant has  sustained  any  injury  therefrom. 
Code  Civ.  Proc.  !  475. 

8.  The  action  was  for  professional  services 
as  an  attorney,  and  on  the  trial  the  plain- 
tiff, to  prove  the  value  of  his  services,  called 
AS  expert  witnesses  a  number  of  members  of 


the  bar,  and  put  to  them  certain  hypothetical 
questions  as  a  basis  from  which  to  estimate 
the  value  of  such  services.  These  questions 
assumed  certain  facts,  and  the  questions 
were  similar  as  put  to  each  of  the  witnesses. 
The  following  Is  given  In  appellant's  hrlet  as 
a  sample  of  the  questions  propounded  to  said 
witnesses:  "Suppose  that  defendant  was  car- 
rying a  stock  of  goods  of  over  $100,000,  and 
was  fiiuincially  embarrassed,  having  liabili- 
ties of  about  $00,000,  and  but  litUe  ready 
money,  and  had  employed  plaintiff  as  his  le- 
gal adviser,  with  constant  daily  communica- 
tions between  them,  by  the  way  of  advice, 
drawing  papers,  etc.,  for  about  13  months,  and 
by  such  labors  saved  defendant  $30,000  to  $50,- 
000.  Suppose  that  at  the  end  of  those  13 
months  defendant  should  have  reached  a  po- 
sition where  his  indebtedness  had  been  re- 
duced $48,000,  and  his  stock  amounted  to 
$70,000,  and  he  was  comparatively  easy,  and 
worth  $50,000  as  the' result  of  plaintiff's  la- 
bors." Appellant's  contention  is  quite  cor- 
rect that  hypothetical  questions  should  be 
based  upon  the  testimony  of  witnesses  or  oth- 
er competent  testimony  tending  to  prove  a 
fact;  that  every  bypothesls  contained  in  the 
question  should  have  some  evidence  to  sus- 
tain it  The  record,  however,  shows  that  the 
conditions  required  as  the  basis  of  the  ques- 
tions existed  in  this  case.  It  is  averred  In 
the  complaint  that  the  defendant  on  Septem- 
ber 1,  18M,  was  engaged  in  carrying  a  sto<^ 
of  over  $100,000,  with  stores  at  Bnreka,  Ar- 
eata, and  Femdale,  In  Humboldt  county, 
which  Is  not  denied  by  the  answer.  It  Is 
also  averred  In  the  complaint,  and  not  de- 
nied in  the  answer,  that  on  said  date  the  de- 
fendant had  liabilities  of  $60,000  and  but 
little  ready  money.  It  Is  also  averred,  and 
not  denied,  but  admitted.  In  the  answer,  that 
from  September  1,  ISM,  to  September  29. 
1886,  the  plaintiff  was  employed  as  the  legal 
adviser  of  the  defendant  It  is  further  aver- 
red in  the  complaint  that  as  such  attorney 
plaintiff  acted  for  13  months,  holding  daily 
consultations,  giving  advice,  and  drawing  up 
legal  documents,  and  that  he  went  to  San 
Francisco  for,  and  constantly  guided,  the  de- 
fendant. It  Is  denied  by  the  defendant  that 
his  services  were  dally  or  constantly  render- 
ed, or  to  the  degree  and  amount  stated  in 
the  complaint  But  evidence  was  introduced 
before  the  hypothetical  questions  were  pro- 
pounded tending  to  support  the  allegations  of 
the  complaint  in  this  respect  It  Is  averred 
In  the  complaint  that  the  services  of  the 
plaintiff  for  the  defendant  resulted  in  saving 
to  the  defendant  nearly  $50,000.  The  an- 
swer does  not  deny  the  saving  of  the  $50,000, 
but  denies  that  It  was  effected  by  the  plaln- 
tifTs  services.  The  answer  admits  that  the 
defendant  was  financially  embarrassed,  and 
it  was  in  evidence  that  he  considered  himself 
a  ruined  man  In  October,  18M.  The  testi- 
mony in  at  the  time  tended  to  show  that  the 
plaintiff  was  the  sole  guide  and  adviser  of 
the  defendant  In  the  different  moves  made 
to  save  him;  that  from  the  condition  of  in- 
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aolTency,  vlthln  tbe  j[>erIod  of  13  montha,  be 
liad  become  solvent,  and  bad  some  $70,000 
of  assets  and  only  $10,000  ot  debts;  and  the 
plaintiff  bad  testified  that  it  was  tbrough  his 
«xertion8  and  efforts  that  this  favorable 
change  bad  been  brought  about  Whether 
this  was  so  or  not  was  a  question  for  the 
Jury  to  determine;  but  the  evidence  In,  with 
the  ad^mlBsions  in  the  pleadings,  was  suffi- 
cient as  a  basis  for  the  bypotbetlcal  ques- 
tions. 

These  are  the  only  material  errors  assigned 
and  relied  upon  by  appellant's  counsel  on  ap- 
peal The  order  refusing  to  correct  the  rec- 
ord (case  No.  2,213)  is  affirmed.  The  Judg- 
ment and  order  denying  a  new  trial  In  the 
main  case  (No.  1,343)  are  also  affirmed. 

We  concur:    HARRISON,  J.;  GAROtJTTD, 


UtCaL  IM 
HIGGINS  T.  SAN  DIEGO  SAV.  BANK. 
(L.  A.  T77.) 
<Supreme  Court  of  California.    July  18,  1900.) 

HUSBAND  AND  WIFE— AGREEMENTS  OP  SEP- 
ARATION —  MORTGAGES  —  FORECLOSURE  — 
COMPLAINT— REDUNDANT  MATTER— UNNKC- 
ESSARY  FINDINGS— SUCCESSIVE  ACTIONS. 

1.  While  it  is  proper  to  strike  from  a  com- 
plaint redundant  and  irrelevant  matter,  a  re- 
fusal to  do  so  does  not  constitnte  error,  where 
It  appears  that  no  substantial  right  has  been 
affected  thereby. 

2.  Though  undenied  allegations  in  a  complaint 
require  no  findings,  it  was  not  error  to  malce 
such  findings,  where  it  appears  that  neither 
party  was  prejudiced  thereby. 

3.  Under  a  contract  of  separation  between 
plaintiff  and  her  hnsband,  plaintiff  was  entitled 
to  an  annuity  out  of  certain  property  subse- 
quently purchased  by  defendant  at  foreclosure 
of  a  mortgage  given  by  the  husband  to  defend- 
ant. Plaintiff  sued  to  enforce  her  lien  against 
the  property.  Code  CSv.  Proc.  §  728,  provides 
that,  where  the  debt  for  which  a  lien  or  incum- 
brance is  held  is  not  all  due,  so  soon  as  suffi- 
cient of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease, 
and  afterwards,  as  often  as  more  becomes  due, 
the  court  may,  on  motion,  order  more  to  be 
sold.  Beld  that,  since  in  the  former  action  the 
court  did  not  determine  that  any  sums  would 
be  due  in  the  future,  plaintiff  is  not  obliged  to 
-proceed  by  motion  in  her  original  action,  but 
may  bring  a  new  action  for  the  installments  as 
they  l>ecome  due. 

Oommissloners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  county. 

Action  by  Emily  J.  Hlggins  against  the 
San  Diego  Savings  Bank,  to  enforce  plaintlfTs 
lien  upon  certain  real  estate.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

N.  H.  Conklln,  for  appellant  A.  H.  Sweet 
for  respondent 

CHIPMAN,  O.  Action  to  enforce  the  lien 
upon  real  estate  created  by  a  contract  entered 
into  by  plaintiff  and  her  husband  to  live 
separate  and  apart.  Plaintiff  had  judgment, 
from  which  defendant  appeals.  The  record 
is  here  on  bill  of  exceptions. 

On  April  9,  1891,  plaintiff  and  ber  husband. 


H.  M.  Hlggins,  entered  Into'  an  agreeiAent  to 
live  separate  and  apart  and  H.  agreed  there- 
in to  pay  plaintiff  a  certain  annuity  during 
her  life,  payment  to  be  in  definite  install- 
ments. By  the  terms  of  the  agreement  the 
sums  agreed  to  be  paid  were  made  a  lien 
on  the  real  estate  of  H.  On  April  24,  1895, 
H.  mortgaged  his  real  estate  to  defendant. 
On  December  1,  1896,  lie  being  in  default  on 
bis  contract  with  plaintiff,  she  commenced  an 
action  to  foreclose  her  lien.  Defendant  in 
this  action  appeared  and  answered,  and  by 
cross  complaint  in  that  action  sought  the 
foreclosure  of  its  mortgage.  A  decree  was 
entered  foreclosing  defendant's  mortgage,  and 
also  foreclosing  plaintiff's  contract  for  the 
amount  then  due  tbereon.  Defendant  caused 
the  property  to  be  sold  under  the  decree  In 
Its  favor,  subject  to  the  lien  of  plaintiff,  be- 
came tile  purchaser,  and  obtained  a  deed, 
prior  to  the  commencement  of  this  present 
action.  The  decree  in  the  foreclosure  action 
referred  to  above  was  affirmed  here  on  ap- 
peal. Hlggins  V.  Hlggins,  121  Gal.  487,  63 
Pac.  1081.  After  the  sale  to  defendant,  plain- 
tiff, under  tbe  decree,  sold  a  portion  of  the 
land  described  In  defendant's  mortgage.  On 
October  6,  1898,  plaintiff  commenced  this  ac- 
tion, alleging  that  there  had  become  due 
under  the  terms  of  the  separation  contract 
the  sum  of  $1,123.60;  making  the  bank,  as 
the  purchaser  subject  to  ber  lien,  the  sole 
defendant  In  the  complaint  the  entire  pro- 
ceedings In  the  first  action  are  set  forth. 

1.  Appellant  made  a  motion  to  strike  out 
all  this  matter  as  redundant  and  unnecessary 
and  Irrelevant  We  find  the  same  difficulty 
here  which  has  often  been  pointed  out  by  the 
court  to  wit  failure  to  Identify  In  the  tran- 
script the  portions  of  the  pleading  referred 
to  in  the  motion.  What  was  plain  enougli  to 
tbe  trial  Judge  when  the  motion  was  made 
Is  obscure  and  uncertain  here,  because  a 
reference  to  tbe  manuscript  pleadings,  by  page 
and  line,  does  not  Identify  the  printed  tran- 
script Conceding,  however,  that  the  matter 
in  the  complaint  and  In  the  supplemental 
complaint  attempted  to  be  referred  to  was 
unnecessary,  it  does  not  follow  that  the  re- 
fusal to  strike  It  out  Is  sufficient  ground  or 
reversal  of  the  Judgment  The  cause  was 
tried  upon  its  merits,  and  It  appears  that  no 
substantial  right  was  affected  by  the  ruling 
of  the  court  In  such  case  the  Judgment  will 
not  be  reversed.  Sloane  t.  Southern  Cal.  Ry. 
Co.,  Ill  Oal.  868,  44  Pac.  820,  32  L.  R.  A. 
193.  In  the  cases  cited  by  appellant  the  rule 
was  correctly  stated  to  be  that  Immaterial 
matter  appearing  In  a  complaint  should  be 
stricken  out  as  irrelevant  But  the  cases 
cited  do  not  suggest  that  ttie  refusal  of  the 
court  to  follow  this  very  proper  rule  is  nec- 
essarily prejudicial  error. 

2.  Appellant  complains  that  certain  find- 
ings were  unnecessary,  because  they  follow 
certain  allegations  of  the  complaint  which 
are  not  denied;  and  it  is  claimed  that  these 
findings  were  Inserted  for  the  same  reason 
that  the  complaint   and   supplemental   corn- 
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plaint  contained  nnnecessary  matter,  to  wit, 
"to  make  It  so  bvirdensome  npon  appellant  to 
appeal  that  It  would  be  deprived  of  tliat  resort 
for  the  correction  of  errors."  It  Is  true  that 
undented  allegations  In  the  complaint  require 
no  findings,  as  lias  been  often  held,  but  It  Is 
not  error  to  make  such  findings.  We  cannot 
assume  that  the  findings  complained  of  were 
purposely  made  burdensome,  from  the  fact 
that  they  were  Immaterial  or  unnecessary. 

8.  It  la  claimed  that  the  action  was  nn- 
neceesary  and  contrary  to  the  provisions  of 
section  728,  Code  Civ.  Proc,  citing  Bank  of 
Napa  V.  Godfrey,  77  Cal.  612,  20  Pac.  142. 
The  contention  is  that  there  had  already  been 
one  action  on  the  contract,  and  plaintiff 
should  have  proceeded  by  motion  in  that  ac- 
tion for  an  order  to  sell  to  satisfy  tlie  amounts 
falling  due  since  the  first  action  was  brought 
Section  728  provides  that  where  "the  debt 
for  whldi  the  mortgage,  lien  or  incumbrance 
18  held  la  not  ail  due,  so  soon  as  sufficient 
of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease; 
and  afterwards,  as  often  as  more  becomes 
due,  for  principal  or  Interest,  the  court  may, 
on  motion,  order  more  to  be  aold."  It  was 
held  In  McDougal  ▼.  Downey,  45  Cal.  1G5, 
Where  a  mortgage  was  given  to  secure  tlie 
payment  of  money  on  a  contract  not  unlike 
the  one  here,  and  the  mortgage  was  fore- 
closed OS  to  one  of  the  installments  that  be- 
came due,  that  a  second  suit  could  be  main- 
tained notwithstanding  the  former  action. 
The  reason  given  was  that  the  demand  for 
which  the  second  action  was  brought  had  not 
arisen  when  the  first  action  was  commenced; 
that  Its  amount  had  never  been  Judicially 
ascertained,  and  no  relief  could  be  had  under 
the  provisions  of  section  248  of  the  practice 
act,  which  was  the  same  as  section  728  of 
the  Code  of  Civil  Procedure.  In  the  Bank  of 
Napa  Case,  relied  on  by  appellant,  there  was 
a  foreclosure  for  that  part  of  the  principal 
and  Interest  of  the  note,  which  at  the  time 
had  become  due.  The  court,  in  its  decree, 
adjudged  that  there  were  certain  installments 
of  Interest  to  become  due  at  periods  stated, 
and  also  that  the  principal  would  be  due  at 
a  stated  period;  and  the  decree  made  pro- 
vision "that  hereafter,  as  more  shall  become 
due  according  to  the  terms  of  said  note  and 
mortgage,  and  remain  unpaid,  tlie  plaintiff 
may  apply  to  the  court  for  a  decree  that 
more  of  the  mortgaged  premises  be  sold  to 
satisfy  the  same."  There  was  an  adjudica- 
tion of  the  amounts  yet  to  fall  due,  and  pro- 
vision made  In  the  decree  for  the  plaintiff  to 
apply  to  the  court  for  further  sale  of  the  prop- 
erty. It  was  held  here  that  the  decree  was 
proper,  and  that  the  proper  practice  is,  in 
such  a  case,  when  further  installments  of 
the  debt  fall  due,  to  file  a  motion  In  the 
case,  reciting  the  proceedings  therein,  alleg- 
ing that  other  Installments  have  become  due, 
Hnd  asking  for  a  sale  of  the  property.  In  the 
case  of  Higgina  v.  Higgins,  supra,  the  court 
at  that  trial  did  not  determine  that  any  sums 
would  be  due  in  the  future  under  the  con- 


tract, and  no  provision  was  made  In  the  de- 
cree for  any  future  sales  of  property  to  meet 
Installments  yet  to  become  due.  We  do  not 
think,  in  such  a  case,  the  mort^gee  Is  com- 
pelled to  resort  to  a  motion,  under  section 
728,  supra;  nor,  indeed,  would  It  be  proper 
for  him  to  do  80.  McDougal  r.  Downey, 
supra.  But  where.  In  the  decree,  provision  la 
made  for  future  sales  to  enforce  payments 
which  the  court  has,  in  Its  decree,  determined 
will  be  due  In  the  future,  the  simpler  and 
less  expensive  mode  of  procedure  is  as  pro- 
vided by  section  728,  supra,  and  as  approved 
In  Bank  of  Napa  v.  Godfrey.  The  coarse 
pursued  In  the  present  action  we  think  the 
proper  practice.  It  Is  advised  that  the  jndg- 
ment  be  affirmed. 

We  concur:    GOOPBB,  C;  ORAT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 


(MS  Cal.  ») 

PACIFIC  PRESS  PUB.  00.  v.  LOOFBOU- 

ROW  et  al.    (S.  F.  1,423.)  > 

(Supreme  Court  of  California.    June  15,  1900.) 

CONTRACTS— BREACH— MODIFICATION— CON- 
SENT—GUARANTY— DISCHARQEi 
OP  GUARANTOR. 

1.  In  June,  1896,  defendant  became  gnaran- 
tor  for  L.  on  a  contract  with  plaintiff.  Difficul- 
ties havine  arisen  between  them,  the  contract 
was  modified  in  important  respects  on  Novem- 
ber 12th;  defendant  writinf;  and  signing  on 
the  modified  contract  the  following:  "I  con- 
sent to  the  forPKoing."  Held,  that  this  amount- 
ed to  a  consent  to  all  of  the  modifications  there- 
in contained,  and  hence  defendant  was  not  dis- 
charged. 

2.  Where  a  contract  on  which  defendant  was 
liable  as  guarantor  was  modified  with  his  writ- 
ten consent,  it  was  not  necessary  that  the  modi- 
fied instrument  should  contain  formal  words  of 
guaranty,  in  order  to  continue  defendant's  lia- 
bility as  guarantor. 

3.  Where  plaintiff  contracted  to  print  cer- 
tain books,  and  there  was  nothing  to  show  that 
time  was  of  the  essence  of  the  contract,  his 
refusal  to  deliver  them  for  two  days  after  they 
were  finished  did  not  constitute  a  breach  of  con- 
tract. 

Department  2.  Appeal  from  superior  oonrt. 
Alameda  county. 

Action  by  the  Pacific  Press  Publishing 
Company,  a  corporation,  agralnst  O.  T.  Loof- 
bourow,  W.  J.  Spencer,  and  others.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  W. 
J.  Spencer  appeals.    Affirmed. 

Davis  &  Hill,  for  appellant  Max  Maicnae 
and  A.  B.  McKee,  for  respondent 

McFARLAND,  J.  This  Is  an  acUon  bron^t 
by  plaintiff  against  defendant  Loofbourow 
for  printing  and  binding  a  certain  book,  and 
against  defendant  Spencer  as  guarantor  that 
Loofbourow  would  perform  his  part  of  the 
conlzact  between  blm  and  plaintiff  touching 
the  printing,  etc.,  of  said  book.  Judgment 
went  for  plaintiff  against  both  defendants  for 
$0G4.'50,  the  amount  due  plaintiff  on  the  con- 
tract   lioofbourow  has  not  appealedt  *■&  tt 
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is  admitted  that  the  Judgment  against  him 
Is  right.  Spencer  appeals  from  the  Judg- 
ment bringing  up  the  Judgment  roll,  which 
includes  a  bill  of  exceptions.  No  exception 
was  taken  to  any  ruling  of  the  court  as  to 
the  admissibility  of  evidence,  nor  to  any  rul- 
ing at  all  during  the  progress  of  the  trial. 
The  court  made  voluminous  findings;  and  to 
these  appellant  talces  many  exceptions,  under 
the  heads  of  "speclflcations  of  particulars"  In 
which  the  evidence  Is  Insufficient  to  Justify 
the  findings  of  fact,  "errors  of  law,"  and 
that  "the  decision  Is  against  law."  The  real 
position  of  appellant,  however,  is  that  the 
court  erroneously  concluded  as  a  matter  of 
law  from  the  facts  in  the  case  that  appellant 
was  liable  as  a  guarantor.  There  Is  really 
no  material  conflict  of  evidence,  and  it  dear- 
ly  supports  the  facts  found. 

On  July  16,  1806,  the  respondent  Loofbour- 
ow  entered  into  a  written  contcact  for  the 
printing  and  binding  of  5,000  cc^ies  of  the 
book,  with  specifications  of  the  dlfTerent 
kinds  of  work  to  be  done,  and  the  prices 
therefor;  the  estimates  for  the  total  cost 
amounting  to  $1,248.75.  To  this  contract, 
and  as  a  part  of  it,  appellant  attached  his 
written  guaranty  that  Loofbourow  would 
pay  for  the  book  according  to  the  contract. 
On  September  15,  1896,  respondent  and  Loof- 
bourow entered  into  a  written  modification 
of  the  contract  of  June  16th;  the  particular 
changes  being  a  reduction  of  the  number  of 
copies  from  five  to  three  thousand,  and  of 
the  estimated  cost  from  f  1,248.75  to  fl,- 
035.75.  To  this  appellant  also  attached  his 
written  consent  and  express  guaranty.  A 
large  number  of  persons  bad  subscribed  for 
the  book,  and  In  each  of  these  contracts  there 
was  the  following  provision:  "The  first  mon- 
eys received  on  collections  of  same  to  be 
turned  over  to  us  [respondent],  until  the  en- 
tire bill  for  printing  and  binding  is  liquidat- 
ed." The  whole  of  the  money  for  the  work 
was  payable  "in  thirty  days  from  the  deliv- 
ery of  the  first  books."  It  is  admitted  that 
the  work  on  the  book  was  properly  done. 
On  October  5,  1896,  about  185  copies  were 
delivered  to  appellant,  who  held  an  order  for 
the  same  from  Loofbourow,  and  had  also  an 
assignment  from  the  latter  of  the  subscrip- 
tion list  as  security  for  the  guaranty.  Appel- 
lant and  Loofbourow  delivered  these  books, 
or  a  large  jiart  of  them,  to  subscribers,  and 
collected  some  money  due  thereon,  but  neg- 
lected and  refused  to  pay  any  money  collect- 
ed to  respondent,  as  provided  in  the  contract. 
On  November  10,  1896,  respondent  wrote  a 
letter  to  appellant,  calling  attention  to  the 
fact  that  he  had  neglected  to  pay  over  the 
money  collected  on  the  subscriptions,  as  pro- 
vided In  the  contract,  and  saying  that  re- 
spondent would  be  under  the  necessity  of 
withholding  the  further  delivery  of  books  If 
that  part  of  the  contract  was  not  complied 
with.  On  the  next  day,  November  11th,  ap- 
pellant told  respondent  that  he  would  not  be 
guarantor  any  longer,  because  respondent 
had  broken  the  contract,  to  which  respondent 
61P.-60 


objected.  On  the  next  day,  November  12th, 
the  parties  came  together,  and  another  writ- 
ten modification  of  the  contract  was  made 
and  signed  by  respondent  and  Loofbourow. 
The  main  features  of  this  modification  were 
that  delivery  of  books  by  Loofbourow  to  sub- 
scribers was  to  continue,  and  that  collections 
of  the  subscribers  should  be  made  by  re- 
spondent, and  credited  to  the  account  of 
Loofbourow;  collections  to  be  pressed  by  re- 
spondent with  diligence.  It  was  also  provid- 
ed that  certain  cuts  and  electrotypes  used  by 
respondent  In  doing  the  work,  and  belonging 
to  Loofbourow,  would  be  delivered  to  the 
latter.  Upon  this  written  contract,  and  aft- 
er the  signatures  of  the  other  two  parties,  and 
as  a  part  of  the  transaction,  appellant  wrote 
and  signed  the  following:  "I  consent  to  the 
foregoing."  The  delivery  of  the  books  imme- 
diately proceeded.  The  respondent  diligently 
collected  all  the  subscriptions  that  could  be 
collected.  The  amount  thus  collected  was 
$300.50,  which  left  due  respondent  $664.50, 
and  for  the  latter  amount  judgment  was  ren- 
dered. The  cuts  and  electrotypes  were  deliv- 
ered to  Loofbourow.  All  the  books  were  de- 
livered to  Loofbourow  by  November  20,  1896, 
except  some  copies  which  under  the  contract 
were  to  be  folded,  but  not  bound;  and  these 
latter  were  tendered  to  Loofbourow  Decem- 
ber 16,  1896,  and  the  latter  refused  to  re- 
ceive them.  There  Is  no  dispute  about  the 
amount  due  on  the  contract,  and  we  think 
that  upon  the  facts  the  Judgment  Is  right. 

In  a  part  of  his  brief,  counsel  for  appel- 
lant argues  the  case  as  though  the  action  was 
fotmded  on  the  instrument  of  November  12th 
alone,  and  that,  as  said  Instrument  does  not 
contain  any  formal  words  of  guaranty,  there- 
fore appellant  cannot  be  held  as  guarantor. 
But  the  action  is  based  on  the  original  guar- 
anty, and  the  instrument  of  November  12th 
Is  only  a  modification  of  the  original  contract 
made  with  the  consent  of  the  appellant.  Of 
course,  when  the  original  parties  to  a  guar- 
antied contract  change  It  In  a  material  man- 
ner without  the  consent  of  the  guarantor,  the 
latter  Is  released;  but  this  principle  has  no 
application  to  a  case  like  the  one  at  bar. 
where  the  change  has  been  made  with  the 
express  consent  of  the  guarantor.  See  Bay- 
lies, Snr.  p.  290.  It  is  contended  that  appel- 
lant only  consented  to  allow  the  respondent 
to  collect  the  subscriptions,  and  to  waive  his 
rights  as  the  assignee  of  Loofbourow;  but 
his  consent  was  to  the  whole  of  the  instru- 
ment, wliich  is  on  its  face,  as  well  as  accord- 
ing to  the  evidence  Introduced  without  ob- 
jection, a  modification  of  the  original  con- 
tract, and  would  be  Incomplete  and  meaning- 
less if  not  considered  as  referring  to  such 
contract  The  court  correctly  found  that  ap- 
pellant, as  guarantor,  consented  to  the  modi- 
fication. Neither  do  we  think  that  the  liabil- 
ity of  appellant  as  guarantor  is  at  all  affected 
by  what  occurred  between  him  and  resiwnd- 
ent  during  the  two  days  from  the  10th  to  the 
12th  of  November.  "Waiving  the  point  that 
appellant  himself  first  violated  the  contract 
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by  refusing  to  pay  to  respondent  tbe  money 
collected  on  the  subscriptions,  still  the  mere 
failure  of  respondent  to  deliver  books  dar- 
ing those  two  days  was  not  a  violation  of 
tbe  contract,  for  nothing  can  be  found  in  tbe 
contract  wblcb  makes  such  failure  a  viola- 
tion of  It;  and  the  court  correctly  found  that 
it  is  not  true  that  "down  to  and  upon  the 
12th  day  of  November.  1806^"  respondeat  bad 
not  performed  his  part  of  the  contract  If 
respondent  had  actually  never  delivered  any 
more  books,  and  appellant  bad  taken  no  oth- 
er action  In  the  premises,  then,  perhaps,  a 
different  question  would  have  been  presented; 
but  the  temporary  difficulty  between  the  par- 
ties during  the  two  days  was  Immediately 
settled  by  tbe  Instrument  of  November  12th, 
to  which  appellant  became  a  party  by  con- 
senting thereto  in  writing,— bis  consent  being 
a  part  of  the  transaction.  As  be  consented 
to  it,  it  is  not  necessary  to  consider  whether 
tbe  modiacatlon  was  material  or  In  any  way 
disadvantageous  to  appellant,  although  it 
was  evidently  a  benefit  to  him,  as  It  Imposed 
on  respondent  the  task  of  collecting  tbe  sub- 
scriptions. Upon  tbe  facts,  we  see  nothing 
which,  as  matter  of  law,  relieves  api>ellant'8 
liability  as  guarantor.  The  Judgment  is  af- 
firmed. 

We  ooncnr:    TEMPLE,  J.;  HENSHAW.  J. 


azd  Cal.  12) 

ROBINSON  V.  THORNTON,     (S.  P.  1.452.)i 

(Supreme  Court  of  Oalifomia.    June  15,  1900.) 

■JKCTMBNT  —  EVIDENCE  —  JUDGMENT    ROU#- 
UUNIUBNT  OF  TITLE— RES  JUDICATA 

—ADMISSIBILITY. 

Where,  in  ejectment,  title  was  claimed  un- 
der an  execution  sale  on  a  judgment  against 
one  to  whom  a  patent  bad  issued,  and  who  was 
shown  to  have  been  In  possession  until  short- 
ly before  commencement  of  the  action.  It  was 
error  to  exclude  from  the  evidence  the  judg- 
ment roll  showing  such  judgment,  the  execu- 
tion, levy,  sale,  and  sheriff's  deed. 

Department  2.  Appeal  from  snperlor  court, 
San  Mateo  county. 

Ejectment  by  O.  P.  Robinson  against  R. 
8.  Thornton.  From  a  Judgment  in  favor  of 
the  defendant,  and  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeala    Revised. 

T.  M.  Osmont,  for  appellant  B.  B.  New- 
man and  E.  F.  Fltzpatrl(dc,  for  respondent 

PER  CURIAM.  Ejectment  Tbe  defend- 
ant had  the  verdict  of  the  Jury,  and  Judgment 
thereon.  Plaintiff  appeals  from  the  Judg- 
ment, and  from  an  order  denying  his  motion 
for  a  new  trlaL  Appellant  claimed  title  to 
the  premises  under  an  execution  sale  made 
upon  a  Judgment  rendered  In  the  case  of  Mc- 
Combe  against  Green  and  wife.  It  was  ad- 
mitted that  a  United  States  patent  had  Issued 
to  said  Green  for  tbe  land  in  contest  in  Au- 
gust 1S71.  Appellant  also  proved  tbe  pos- 
session of  said  Green  of  the  land  from  1SC4 
to  a  short  time  preceding  the  commencement 
of  the  action.    Thereupon  be  offered  in  evi- 


dence the  Judgment  roll  in  the  said  case  of 
McCombe  against  Green  and  wife^  which 
showed  a  money  Judgment  against  Oreen  la 
favor  of  McOombe;  also,  execution  thereon, 
levy,  sale,  and  sheriff's  deed  to  appellant  of 
the  premises  In  contest  This  evidence  waa 
objected  to  by  respondent  on  the  ground  that 
it  was  immaterial,  irrelevant  and  incompe- 
tent and  res  adjudlcata;  and  the  objection 
was  sustained  "on  the  ground  of  res  adjudl- 
cata." This  ruling  of  the  conrt  as  it  appears 
from  a  portion  of  the  opinion  of  tbe  conrt 
delivered  at  tbe  time,  which  is  in  the  record, 
was  founded  npon  the  notion  that  this  court 
in  Robinson  v.  Thornton,  102  CaL  675,  34 
Pac.  120,  and  in  Robinson  v.  Thornton,  114 
Gal.  275,  46  Pac.  79,  had  decided  that  the 
judgmoit  roll  in  McCombe  v.  Oreen  was 
Inadmissible,  and  that  this  decision  bad  be- 
come the  law  of  the  case.  But  no  such  de- 
cision was  made  In  either  of  those  appeals. 
In  tbe  appeal  in  102  Cal.,  and  34  Pac,  it  ap- 
peared, from  evidence  which  bad  been  intro- 
duced in  tbe  case  by  tbe  defendant  that  prior 
to  tbe  levy  of  tbe  execution  in  McCombe 
against  Green  tbe  interest  of  tbe  Greens  In 
tbe  land  bad  been  extinguished  by  a  certam 
mortgage  foreclosure.  It  also  appeared  by 
tbe  evidence  which  bad  been  Introduced  that 
Green  had  in  1872  executed  a  conveyance  of 
the  land  to  the  defendant  Thornton,  who  then 
went  Into  possession  thereof,  and  had  since 
remained  in  adverse  possession;  and  the 
main  question  In  the  case  was  whether  or 
not  Thornton  was  estopped  from  pleading  tbe 
statute  of  limitations,— tbe  conrt  holding  that 
be  was  not  so  estopped.  But  there  was  no 
adjudication— as,  indeed,  there  could  not  prop- 
erly have  been— that  tbe  judgment  roll,  ete, 
was  not  admissible  evidence  on  tbe  part  of 
the  plaintiff.  As  a  matter  of  fact  that  Judg- 
ment roll  had  been  introduced,  and  there  was 
no  intimation  whatever  that  it  had  been  Im- 
properly received  in  evidence.  The  decision 
of  this  court  on  that  appeal  reversed  the  Judg- 
ment of  the  lower  court  In  favor  of  the  plain- 
tiff, but  the  reversal  was  based  upon  evidence 
introduced  by  the  defendant  subsequent  to 
the  Introduction  of  the  Judgment  roll  in  Mc- 
Combe against  Oreen.  On  tbls  present  ap- 
peal there  was  no  evidence  whatever  Intro- 
duced at  the  trial  by  the  appellant  and  none 
of  the  questions  raised  upon  the  appeal  de- 
termined in  102  CaL,  and  34  Pac,  were  before 
the  court  at  all.  After  appellant's  main 
muniments  of  title  were  ruled  out  by  the 
court.  It  was  useless  for  him  to  proceed  far- 
ther; and,  of  coiurse,  be  had  to  submit  to  a 
Judgment  against  him.  It  was  clearly  error 
to  sustain  the  objection  to  the  Judgment  ex- 
ecution, sheriff's  deed,  etc.,  offered  by  the 
appellant  Whether  or  not  respondent  could 
have  overcome  that  evidence  by  a  showing  of 
other  facts  was  not  a  question  before  the 
court  As  to  tbe  appeal  in  114  CaL.  and  46 
Pac,  there  a  judgment  In  favor  of  the  de- 
fendant was  reversed  because  the  conrt  below 
had  done  substantially  what  was  done  in  the 
case  at  bar.    On  that  appeal  the  court  took 
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the  case  away  from  the  Jury,  and  Instructed 
them  to  bring  In  a  verdict  in  favor  of  the  de- 
fendant, because  "the  law  of  the  case,"  as 
declared  on  the  appeal  in  102  Cal.,  and  84 
Pac,  had  settled  the  case  definitely  in  favor 
of  the  defendant;  and  the  court,  in  its  opin- 
ion in  114  Cal.,  and  46  Pac,  shows  that  this 
was  not  so.  In  the  case  at  bar,  appellant 
proved  title  in  Green,  and  offered  proper  docu- 
mentary evidence  which  showed  the  deraign- 
ment  of  title  to  him  from  Green,  and  the 
competency  of  such  evidence  is  beyond  ques- 
tion. For  the  niling  excluding  such  evidence, 
the  Judgment  must  be  reversed.  The  Judg- 
ment and  order  appealed  from  are  reversed. 


1»  Cal.  8 

ROBINSON   V.    SOUTHERN    CALIFORNIA 
RY.  CO.    (L.  A.  882.) 

(Supreme  Oourt  of  California.    June  13,  1900.) 

RAILROADS— EMINENT  DOMAIN  —  CONDEMNA- 
TION PROCEBDINOS— ENTRY— CONSTRUCTION 
OP  ROAD— TRESPASS— STATUTE  OF  LIMITA- 
TIONS. 

1.  Under  Civ.  Code,  $  465,  and  Code  Civ.  Proc. 
{  1242,  permitting  railroad  companies  to  enter 
on  private  land  and  make  examinations,  sur- 
veys, etc.,  to  determine  the  most  advantageous 
route  for  a  proposed  road,  a  railroad  company 
is  not  authorized  to  enter  and  construct  its 
road  without  commencing  condemnation  pro- 
ceedings. 

2.  Where  defendant  company  entered  on 
plaintiff's  land  in  18S9,  and  constructed  a  rail- 
road thereon,  without  commencing  condemna- 
tion proceedings,  it  was  liable  as  a  trespasser; 
and  hence  plaintiff's  action  therefor,  brought 
10  years  later,  was  barred,  under  Code  Civ. 
Proc.  f  338,  subd.  2,  providing  that  actions  of 
trespass  must  be  brought  withm  3  years. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Riverside  county. 

Action  by  Laura  Robinson  against  the 
Southern  California  Railway  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
the   complaint,   plaintiff   appeals.    Affirmed. 

W.  F.  Bray,  for  appellant  C.  N.  Sterry 
and  Henry  Stevens,  for  respondent 


CHIPMAN,  C.  Action  to  recover  damages 
tor  taking  possession  of  a  strip  of  land  100 
feet  wide,  and  constructing  thereon  a  rail- 
road track.  Defendant  demurred  to  the  com- 
plaint for  want  of  sufficient  facts,  and  also 
averring  that  the  action  is  barred  by  sec- 
tions 318  and  310,  and  subdivision  2  of  sec- 
tion 838,  and  subdivision  1  of  section  338, 
Code  Civ.  Proc.  The  demurrer  was  sustain- 
ed, and  plaintiff  declining  to  amend,  defend- 
ant had  Judgment  from  which  plaintiff  ap- 
peals. 

The  complaint  sets  forth  that  plaintiff  is 
now,  and  has  been  for  more  than  13  years 
last  past  the  owner  of  the  N.  E.  %  of  section 
24,  township  5  S.,  range  3  W.,  S.  B.  M.;  that 
defendant  Is  a  California  corporation,  formed 
November  7,  18.S9,  by  the  consolidation  of 
certain  three  other  railroad  corporations 
(naming  them),  incorporated  under  the  laws 
of  this  state,  and  that  the  railroads  con- 
structed by  these  three  corporations,  respec- 


tively, have  been  operated  as  parts  of  one 
system,  and  under  the  same  general  manage- 
ment; that  in  May,  1887,  the  California  Cen- 
tral Railway  Company,  one  of  said  three  com- 
panies, "as  agent  of  the  state  of  California, 
in  the  exercise  of  the  right  of  eminent  do- 
main, entered  upon  the  above-described  lands 
of  plaintiff,  and  seized  and  took  possession 
of  a  strip  of  said  land  one  hundred  feet  in 
width,  running  diagonally  across  said  above- 
described  northeast  quarter  of  section  twen- 
ty-four" (particularly  describing  this  strip); 
that  defendant,  as  successor  of  said  last- 
named  company,  "in  the  exercise  of  Its  right 
of  eminent  domain,  constructed  a  steam  rail- 
road upon  and  over  said  strip  of  land,  and 
completed  the  same  on  or  about  June,  1888; 
and  that  since  Novemtwr  7,  1889,  the  de- 
fendant has  oi)erated  the  said  railroad."  It 
Is  then  alleged  that  neither  of  said  companies 
ever  acquired  title  to  said  strip  of  land  "by 
purchase  or  by  voluntary  grant  or  donation; 
that  neither  said  defendant  nor  said  Califor- 
nia Central  Railway  Company  ever  tendered 
or  paid  any  compensation  for  said  strip  of 
land  so  taken  and  used."  and  has  commenced 
no  proceedings  for  condemnation,  and  lias 
never  "paid  to  plaintiff  or  her  predecessors 
in  interest  for  the  taking  of  said  land  or  the 
damage  thereto."  The  complaint  then  sets 
forth  the  value  of  the  land,  to  wit,  $8,000, 
"and  that  the  said  land  has  been  injured  by 
the  wrongful  act  of  said  defendant  in  taking 
possession  of  said  strip,  •  •  •  by  the 
operation  of  a  steam  railroad  thereover," 
etc.,  "to  plBlntifTs  damage  in  the  sum  of  five 
thousand  dollars."  Appellant  contends  that 
a  railroad  company,  under  the  law  of  this 
state,  cannot  acquire  title  to  land  for  right 
of  way  by  prescription  or  adverse  possession, 
and  can  do  so  only  by  purchase  or  by  volun- 
tary grant  or  donation  or  by  condemnation 
proceedings,  and  that  any  other  mode  of  ac- 
quiring title  is  ultra  vires,  and  that  the  stat- 
ute of  limitations  referred  to  has  no  applica- 
tion to  this  case. 

It  does  not  sKiear  clearly  from  the  allega- 
tions of  the  complaint  that  defendant  entered 
upon  the  land  and  built  Its  track  thereon 
without  permission.  It  is  averred  that  de- 
fendant entered  upon  the  land  in  the  ex- 
ercise of  the  right  of  eminent  domain;  but  it 
Is  also  averred  that  no  proceedings  for  con- 
denmatlon  were  ever  commenced,  without 
which  there  could  be  no  entry  under  the 
right  of  eminent  domain,  except  for  the  lim- 
ited purposes  prescribed  by  statute,  as  will 
hereafter  appear.  Assuming  that  the  plead- 
ing may  be  construed  as  averring  that  the 
entry  was  unlawful,  the  question  to  be  de- 
termined is  whether  the  action  is  barred. 
Plaintiff  says  in  her  i)rief  that  it  is  not  an  ac- 
tion to  try  the  title  or  to  eject  defendant. 
The  complaint  alleges  and  the  demurrer  ad- 
mits that  defendant  has  no  title.  It  is  there- 
fore unnecessary  to  consider  the  cases  cited 
by  appellant  upon  the  point  as  to  whether 
defendant  has  title  by  prescription  or  other- 
wise.   Appellant  seems  to  contend  that  under 
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our  statute  a  railroad  corporation  may  law- 
fully enter  upon  land  and  build  Its  track 
■n-ithout  waiting  for  condemnation  proceed- 
ings; that,  as  there  is  no  time  fixed  or  as- 
certainable when  the  entry  would  become 
anlawful,  there  is  lilcewlse  no  time  fixed  when 
the  statute  of  limitations  can  be  set  in  mo- 
tion. 

By  the  terms  of  section  465,  Civ.  Code,  it 
is  provided  that  a  railroad  corporation  may 
enter  upon  land  to  make  surveys  to  deter- 
mine the  most  advantageous  route  for  its 
road.  Subdivision  1.  It  may  receive,  hold, 
lake  and  convey  by  deed  or  otherwise,  volun- 
tary grants  and  donations  made  to  it  in  aid 
of  the  construction  of  its  railroad.  Subdivi- 
sion 2.  It  has  power  "to  purchase,  or  by 
voluntary  grants  or  donations  to  receive,  en- 
ter, take  possession  of,  hold  and  use,  all  such 
real  estate  and  other  property  as  may  be  ab- 
solutely necessary  for  the  construction,"  etc., 
of  such  railroad.  Subdivision  3.  Section 
12-12,  Code  Civ.  Proc,  provides  tliat  "the 
state,  or  Its  agents  in  charge  of  such  public 
use  [and  a  corporation  having  the  right  of 
eminent  domain  is  a  state  agent  in  its  exer- 
cise. Civ.  Code,  §  1001],  may  enter  upon  the 
land  and  make  examinations,  surveys  and 
maps  thereof,  and  such  entry  shall  constitute 
no  cause  of  action  in  favor  of  the  owners  of 
the  land,"  etc.  It  is  a  mistaken  construction 
of  the  statute  to  suppose  that  a  railroad  cor- 
poration can  enter  upon  land  and  construct 
its  road,  under  sanction  of  law,  before  com- 
mencing condemnation  proceedings.  When 
it  does  so  it  becomes  a  trespasser,  as  would  a 
natural  person  under  like  circumstances,  and 
the  ordinary  common-law  remedies  are  open 
1o  the  owner.  Hull  v.  Railroad  Co.,  21  Neb. 
371,  32  N.  W.  162;  Ewing  v.  City  of  St. 
Louis,  5  Wall.  413,  18  L.  Ed.  657.  It  baa 
been  held  that  the  owner  may  enjoin  the  en- 
try (Railroad  Co.  v,  Menk,  4  Neb.  21;  Cam- 
eron V.  Supervisors,  47  Miss.  264;  City  of 
Paris  v.  Mason,  37  Tex.  447;  Plerpoint  v. 
Town  of  HarrisviUe,  9  "W.  Va.  215);  also, 
that  he  may  bring  ejectment  (Railroad  Co. 
V.  Smith,  78  lU.  90;  Smith  v.  Railroad  Co., 
«7  111.  191;  Bothe  v.  Railroad  Co.,  37  Ohio 
St.  147);  and  in  Potter  v.  Ames,  43  Cal.  75, 
plaintiff  recovered  for  damages,  quare  clau- 
sum  fresit,  where  the  county  proceeded  ille- 
gally In  taking  possession  of  land  for  a  high- 
way. In  Smithers  v.  Fitch,  82  Cal.  153,  22 
Pac.  935,  plaintiff  had  the  remedy  of  injunc- 
tion to  prevent  an  entry  upon  his  land,  and 
the  commission  of  a  trespass  by  removing 
gates  erected  across  a  highway  placed  there 
by  plaintiff;  the  highway  having  been  ille- 
gaily  established.  It  seems  to  us  that  the 
complaint  shows  a  trespass  by  defendant  in 
ISS),  for  whicii  plaintiff  had  his  appropriate 
remedy.  Tlie  complaint  alleges  an  unlawful 
taklug  of  posse.ssion  In  May,  1887.  The  dam- 
ages alleged  accrued  at  least  as  soon  as  the 
road  was  built  and  operated,  which  was  in 
1889.  The  complaint  was  filed  August  11, 
1809,  and  we  think  the  action  was  barred  by 
subdivision  2,  g  338,  Code  Civ.  Proc,  which 


bars  "an  action  for  trespass  upon  real  prop- 
erty" after  three  years.  If  It  should  be  said 
that  the  complaint  alleges  a  lawful  occupa- 
tion,—!, e.  under  an  Implied  permission,  and 
not  under  any  statutory  right  as  for  condem- 
nation, and  not  by  grant  or  donation,— it 
would  fall  under  the  two-year  provision  re- 
lating to  contracts  not  In  writing,  and  the 
action  would  be  barred,  by  subdivision  1,  | 
339,  Id.  We  are  of  the  opinion  that  the  de- 
murrer was  rightly  sustained,  and  therefore 
advise  that  the  Judgment  be  affirmed. 

We  concur:    GRAY,  C;   COOPER,  C. 

PER  CURIA^L  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 


MORAN  V.  McIXERXEY  et  al.    (S.  F.  1,374.) 

(Supreme  Court  of  California.    July  21,  1900.) 

In  bank.    Appeal  from  superior  court,  city 
and  county  of  San  Francisco. 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  61  Pac.  575. 

PER  CURIAM.  In  this  case  an  error  In 
the  printed  opinion  has  been  made  the  basis 
of  a  large  part  of  the  petition  for  a  rehear- 
ing. The  court  did  not  say  "CahiU  filed  a 
cross  complaint,"  as  printed,  but  "Cahtll  filed 
no  cross  complaint."  The  rehearing  is  de- 
nied, but  the  opinion  is  modified  by  striking 
out  the  following  paragraph:  "If  the  plead- 
ings had  been  in  proper  form  to  allow  a  judg- 
ment In  favor  of  CahiU  against  Mclnerney, 
there  Is  no  foundation  whatever  for  the  claim 
of  a  lien  on  the  part  of  CahiU.  It  is  not  even 
essential  that  he  shall  reconvey  the  property. 
It  was  conveyed  to  him  in  trust,  and  the  pur- 
poses of  the  trust  failed,  and  his  title.  If  he 
had  any,  ceased." 


UBCaL  Its 

DOWDELL  et  al.  v.  CARPY  et  al.     (S.  F. 

1,273.) 

(Supreme  Oonrt  of  California.    July  18.  1900.) 

MALICIOUS  PROSECUTION— COMPLAINT- 
SUFFICIENCY. 

Where  the  complaint  in  an  action  for  ma- 
licious prosecution  showed  that  in  the  former 
action  plaintiff  (now  defendant)  had  recovereil 
judgment,  which  had  been  reversed  in  the  su- 
preme court,  and  the  cause  remanded  for  new 
trial,  it  was  bad  on  demurrer,  as  it  failed  to 
show  that  the  litigation  was  without  probable 
cause  or  that  it  had  terminated. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  James  Dowdell  and  Arthur  B.  C. 
Dowdell,  partners  as  James  DowdeU  &  Son, 
against  Charles  Carpy  and  others,  for  ma- 
licious prosecution.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint,  plaintiffs 
appeal.    Affirmed. 

Rodgers  &  Paterson,  for  appellants.  Daniel 
Titus,  Chickering,  Thomas  &  Gregory,  and 
H.  M.  Barstow,  for  respondents. 
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VAN  DYKE,  X  The  demurrer  to  the  com- 
irialnt  was  suatained,  and  the  appeal  Is  taken 
from  the  Judgment  entered  thereon.  The 
sofflclency  of  the  complaint  Is  the  only  ques- 
tion presented  on  appeal.  It  Is  contended  on 
the  part  of  the  appellant  that  the  action  Is 
for  the  recovery  of  damages  for  a  conspiracy 
between  defendants  to  injure  plalntlfls.  The 
case  cited  and  relied  upon  to  support  this 
theory  Is  Dreux  v.  Domec,  18  Cal.  83.  That 
was  an  action,  however,  for  malicious  prose- 
cution. Several  defendants  were  embraced 
in  the  action,  the  complaint  averring  "that 
the  defendants,  contriving  and  maliciously  in- 
tending to  injure  the  plaintiff,  etc.,  procured 
him  to  be  indicted."  A  demurrer  was  inter- 
posed, among  other  grounds,  because  no  aver- 
ment was  made  of  any  Joint  agency  on  the 
part  of  the  plaintiffs  in  instituting  the  pros- 
ecution, w^iich  demurrer  was  overruled.  It 
is  said  in  the  opinion  on  the  appeal:  "It  is 
well  settled  that  this  action  for  malicious 
prosecution  will  lie  against  several  defend- 
ants. It  is  argued,  however,  that  a  conspir- 
acy must  be  averred.  It  is  true  that  an  ac- 
tion lies  for  a  conspiracy  unjustly  to  prose- 
cute a  defendant,  but  we  apprehend  that  this 
action  is  somewhat  different,  in  form  at 
least,  from  an  action  on  the  case  for  a  mall- 
clous  prosecution.  The  gist  of  this  action  is 
the  malicious  prosecution.  That  of  the  other 
is  the  conspiracy,— the  combining  of  two  or 
more  to  do  an  unlawful  and  Injurious  act. 
In  the  first  case,  we  apprehend,  the  cause  of 
action  Is  complete  before  an  acquittal.  In 
the  other,  the  acquittal  or  termination  of  the 
prosecution  Is  necessary  to  enable  the  plain- 
tiff to  maintain  the  suit.  But,  however  this 
may  be,  we  think  that  It  would  be  holding 
the  rule  to  unnecessary  strictness  to  liold  that 
the  defendants  are  not  sufficiently  and  clearly 
charged  with  a  Joint  act  when  but  one  gen- 
eral offense  is  charged,  and  this  averred  to  be 
committed  by  all  with  the  same  unlawful  mo- 
tive, and  that  they  all  contrived  to  effect  it." 
The  language  of  the  opinion  is  not  very  clear. 
There  seems  to  be  an  ambiguity  as  to  which 
action  reference  is  made,— whether  to  mali- 
cious prosecution  or  conspiracy.  It  is  stated 
that  the  cause  of  action  is  complete  before  ac- 
quittal. If  in  reference  to  an  action  for  ma- 
licious prosecution,  it  Is  against  all  the  au- 
thorities; and  a  mere  conspiracy,  without 
carrying  out  the  purposes  of  the  conspiracy 
or  perpetrating  some  wrong,  is  not  the  ground 
for  a  civil  action.  In  Savlle  v.  Roberts,  1 
Ld.  Raym.  378,  Chief  Justice  Holt  said:  "An 
action  will  not  He  for  the  greatest  conspiracy 
imaginable,  if  nothing  be  put  in  execution, 
but  if  tne  party  be  damaged  the  action  will 
lie,  from  whence  it  follows  that  the  damage 
is  the  groimd  of  action."  And  in  Herron  v. 
Hughes,  25  Cal.  660,  this  court  says:  ".V  sim- 
ple conspiracy,  however  atrocious,  unless  It 
results  In  actual  damage  to  the  party,  never 
was  the  subject  of  a  civil  action;  and,  though 
such  conspiracy  be  charged,  the  averment  is 
immaterial  and  need  not  be  proved.  When 
two  or  more  are  sued  for  a  wrong  done,  It 


may  be  necessary  to  prove  a  previous  combi- 
nation in  order  to  secure  a  Joint  recovery,  but 
it  is  never  necessary  to  allege  it,  and,  if  al- 
leged, it  is  not  to  be  considered  as  of  the  gist 
of  the  action.  That  lies  in  the  wrongful  and 
damaging  act  done."  'In  Taylor  v.  Bidwell, 
65  Cal.  488,  4  Pac.  4fll,  it  is  said:  "The 
gravamen  of  the  action  Is  the  alleged  mali- 
cious prosecution.  The  averments  of  the 
complaint  with  respect  to  the  conspiracy  of 
the  defendants  are  not  of  the  gist  of  the  ac- 
tion. That  lies  in  the  wrongful  and  dama- 
ging act  done."  In  that  case  the  complaint 
averred.  In  substance,  that  the  defendants 
confederatea  together  for  the  purpose  of  false- 
ly charging  the  plaintiff  and  maliciously  pros- 
ecuting him  for  the  crime  of  arson.  In  the 
present  case  the  complaint  charges  the  de- 
fendants with  conspiring  and  combining  to- 
gether to  prosecute  a  civil  action  for  the  pur- 
pose of  obtaining  a  Judgment  of  foreclosure 
and  selling  property  of  the  plaintiff  thereun- 
der, wrongfully  procuring  the  appointment  of 
a  receiver  therein,  and  for  dissuading  parties 
from  bidding  at  said  foreclosure  sale,  thereby 
injuring  their  business  and  sacrificing  liieir 
property,  to  their  damage,  etc.  Parker  v. 
Hnntlngton,  2  Gray,  124,  was  an  action  to  re- 
cover damages  against  the  defendants  for  con- 
spiring together  to  maliciously  prosecute  the 
plaintiff  upon  a  charge  of  perjury.  The  ques- 
tion arose  as  to  whether  the  case  was  an  ac- 
tion for  conspiracy  or  for  malicious  prosecu- 
tion. The  court  used  the  following  language: 
"By  the  ancient  forms  of  pleading,  all  actions 
for  malicious  prosecution  where  two  or  more 
were  made  defendants  were  laid  with  a 
charge  of  conspiracy.  This  practice  Is  sup- 
posed to  liave  bad  its  origin  in  the  phrase- 
ology of  St.  21  Edw.  I.,  which  gave  the  form 
of  writs  in  such  cases  by  using  the  words,  'Do 
placito  conspiratlonis  et  transgressionls.'  But 
the  charge  of  conspiracy  was  never  deemed 
essential  to  an  action,  and  tn  modern  times 
this  form  of  allegation  has  fallen  Into  disuse. 
By  the  rules  of  common  law,  an  action  of  con- 
spiracy, or,  to  use  an  equivalent  expression,  a 
writ  of  conspiracy,  was  never  allowed  but  In 
two  cases,— one,  for  conspiracy  to  procure  a 
man  to  be  indicted  for  treason;  the  other,  for 
conspiracy  to  prosecute  a  man  for  felony,  by 
which  life  was  put  In  danger.  This  form  of 
action,  however,  has  become  obsolete  in  ttiose 
cases  where  It  was  allowed  at  common  law, 
having  been  superseded  by  an  action  on  the 
case  in  the  nature  of  a  conspiracy  which  fur- 
nishes an  adequate  and  more  liberal  remedy 
for  malicious  prosecutions  of  every  nature 
and  description.  •  •  •  The  gist  of  the  ac- 
tion is  not  the  conspiracy,  but  the  damage 
done  to  the  plaintiff  by  the  acts  of  the  defend- 
ants; and  that  Is  equally  great,  wlicther  It  be 
the  result  of  a  consplracj"  or  the  act  of  a  sin- 
gle individual.  The  Insertion  in  the  declara- 
tion of  the  averment  that  the  acts  were  done 
in  pursuance  of  a  conspiracy  does  not  change 
the  nature  of  the  action."  In  this  case,  like- 
wise, the  gravamen  of  the  action  Is  the  alleg- 
ed malicious  prosecution,  and,  to  support  such 
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action.  It  mnat  appear  that  the  prosecatloa 
complained  of  was  not  only  malicious,  but 
'Without  probable  cause,  and  that  such  prose- 
cution has  terminated.  In  this  case  the  com- 
plaint shows  that  the  piosecutlon  complained 
of  resulted  in  a  Judgment  in  the  superior  court 
In  favor  of  the  plaintiff  therein;  that  an  ap- 
peal was  taken,  and  such  Judgment  was  re- 
versed. By  reference  to  the  case  In  this 
court  (Carpy  v.  Dowdell,  115  Cal.  677,  47  Pac. 
685)  It  appears  tliat  a  new  trial  was  ordered. 
And  It  Is  not  alleged,  nor  does  It  appear  from 
the  complaint,  that  the  litigation  complained 
of  had  terminated  before  this  action  was 
brought,  and  the  fact  that  the  first  Judgment 
was  reversed  does  not  raise  a  presumption  of 
want  of  probable  cause.  The  recovery  of  a 
Judgment  in  a  conrt  of  competent  Jurisdiction 
would  rather  show  probable  cause  for  bring- 
ing the  action,  although  such  Judgment  may 
subsequently  be  reversed  on  appeaL  It  does 
not  appear  from  the  complaint  in  this  cause 
that  there  was  a  want  of  probable  cause,  or 
that  the  litigation  or  proceedings  complained 
of  were  terminated;  and  the  complaint,  there- 
fore, is  fatally  defective.  Hlbbing  v.  Hyde, 
50  Cal.  206;  Anaerson  v.  Coleman,  63  CaL 
188;  EolUday  v.  HoUlday,  123  Cal.  26,  D6 
Pac.  703;  Dennehey  v.  Woodsum,  100  Mass. 
195;  CloBson  v.  Staples,  42  Vt  209;  Carpen- 
ter T.  Nutter  (Cal.)  59  Pac.  301.  The  aemur- 
rer  was  properly  sustained,  and  the  Judgment 
is  affirmed. 

We  concur:    HARRISON,  J.;  OABODTTE, 


(t  ObI.  Unrep.  483) 

MULLALT  T.  TOWNSBND  ct  al.    (I^  A. 

623.)' 

(Supreme  Court  of  California.    July  20,  1900.) 

ATTACHMENT  —  REDELIVERY  BOND  —  MORT- 
OAOB  OF  RELEASED  PROPERTY— DBMAND 
— XjBVY  of  EXECUTION. 
K.  executed  to  plaintiff  a  redelivery  bond, 
signed  by  defendants,  to  secure  the  release  of 
an  attachment;  and,  after  the  release,  K.  exe- 
cuted a  mortgage  on  the  proper^.  Plaintiff, 
after  obtaining  judgment  against  K.,  issued  an 
execution;  but  the  sheriff  released  the  levy 
and  returned  the  execution  unsatisfied,  because 
the  property  was  claimed  by  the  mortgagor, 
whereupon  plaintiff  sued  defendants  on  the  re- 
delivery bond.  Held,  that  the  levy  of  the  exe- 
cution by  the  sheriff  constituted  a  sufficient  de- 
mand by  plaintiff  for  the  return  of  the  proper- 
ty to  support  an  action  against  the  sureties  on 
the  bond. 

Department  1.  Appeal  from  superior  court. 
Lob  Angeles  county. 

Action  by  Joseph  Mullaly  against  F.  N. 
Townsend  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  and  fMm  an  order  denying 
a  new  trial,  defendants  appeal.    Affirmed. 

Jones  &  Wllles,  for  appellants.  King  & 
Hannon  and  Henning  ft  Bowen,  for  respond- 
ent 


VAN  DYKE,  J.  The  plaintiff  commenced 
this  action  against  the  defendants  as  sureties 
upon  a  bond  to  release  an  attachment.    The 

*  itabearing  dwilad  August  U,  UOOi 


aetlm  in  which  the  Attachment  was  taken 
was  brongtat  by  the  plaintiff  against  one 
Kelly,  and  certain  personal  property,  consist- 
ing of  the  fumlture  in  a  hotel,  was  attach- 
ed. On  a  former  trial  the  court  granted  de- 
fendants' motion  for  a  nonsuit,  the  defend, 
ants  admitting  that  the  plaintiff  could  prove 
the  allegations  of  his  complaint  On  appeal 
by  the  plaintiff  from  tliat  Judgment  this 
court  reversed  the  same  and  remanded  the 
cause.  118  CaL  47,  60  Pac.  1066.  In  the 
opinion  of  the  court  in  that  case  it  is  said: 
"The  terms  of  the  bond  required  Kelly  to  re- 
deliver the  attached  property  to  the  sheriff 
upon  demand.  As  to  this  demand  there 
seems  to  be  no  question.  It  was  not  only 
alleged  that  In  fraud  of  the  plaintiff's  rights, 
he  had  mortgaged  the  property  to  Hunter, 
but  it  Is  also  alleged  that  an  execution  upon 
the  Judgment  was  placed  in  the  hands  of  the 
sheriff,  with  Instructions  to  levy  upon  said 
property,  and  that  Kelly  and  Hunter  refused 
to  deliver  it  to  the  sheriff,  otherwise  than 
upon  the  payment  of  the  five  hundred  dol- 
lars to  Hunter.  This  was  a  refusal  to  deliv- 
er the  property.  The  plaintiff  was  not  bound 
to  accept  part  of  the  property,  or  to  accept 
it  all  burdened  with  a  lien  placed  upon  it 
after  the  execution  of  the  bond,  and  the  re- 
lease of  the  attached  property  thereunder." 
On  the  second  trial  of  the  case  the  conrt 
found  that  subsequent  to  the  giving  of  the 
said  undertaking  described  in  the  complaint 
dated  November  21.  1895.  and  the  release  of 
said  attached  property,  and  prior  to  the  levy 
of  execution  under  said  Judgment  the  said 
Thomas  J.  Kelly  willfully,  and  in  fraud  of 
the  rights  of  the  plaintiff  to  said  proi>erty 
and  satisfaction  of  said  Judgment  recovered 
In  said  action,  gave  a  certain  indenture  of 
mortgage  upon  said  property  to  secure  the 
sum  of  $500,  alleged  and  claimed  by  said 
Kelly  to  be  due  from  him  to  one  CaL  F. 
Hunter.  The  court  also  found  that  the 
plaintiff  caused  an  execution  to  be  taken  out 
on  the  Judgment  recovered  against  Tliomas 
J.  Kelly,  and  placed  the  same  in  the  bands 
of  the  sheriff  of  Los  Angeles  county,  with 
instructions  to  levy  upon  the  furniture  and 
articles  attached,  whrch  were  released  upon 
giving  the  bond  in  question;  that  the  sheriff 
levied  said  writ  upon  said  property,  but  that 
thereafter  he  was  luformed  that  the  same 
was  subject  to  a  mortgage  to  Hunter,  as  al- 
ready found;  and  that  on  account  of  such 
mortgage,  and  not  otherwise,  he  released  the 
levy,  and  returned  the  execution  wholly  un- 
satisfied, the  said  Kelly  having  no  other 
property  out  of  which  to  make  the  amount  ot 
the  said  Judgment  or  any  part  thereof.  Thp 
court  also  found  that  before  the  commence- 
ment of  this  action  the  plaintiff  demanded 
of  the  defendants,  and  each  of  them,  that 
they  pay  the  plaintiff  the  said  Judgment  and 
fulfill  the  obligations  as  expressed  In  the 
undertaking  executed  by  them. 

The  main  and  really  the  only  point  neces- 
sary to  be  considered,  made  by  the  ajKiellants 
on  this  appeal,  is  that  there  was  no  demand 
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for  the  return  of  the  property  macle  by  the 
plaintiff  prior  to  the  commencement  of  the 
action;  the  condition  of  the  bond  signed  by 
the  defendants  on  the  release  of  ^he  attach- 
ment being  that  the  defendant  Kelly  would, 
on  demand,  In  the  event  that  plaintiff  recov- 
ered Judgment  against  him,  redeliver  the  at- 
tached property,  or  in  default  thereof  the  de- 
fendants Avould,  on  demand,  pay  the  value 
thereof.  On  the  former  trial  this  court  held 
that  the  allegations  of  the  complaint  were 
sufficient  to  constitute  a  demand  on  the  de- 
fendant Kelly,  and  the  findings  of  the  court 
on  the  last  trial,  as  already  set  out,  are  in 
line  with  the  allegations  of  the  complaint. 
In  speaking  of  the  nature  of  a  return  bond 
given  to  release  an  attachment,  this  court, 
in  Metrovich  r.  Jovovlch,  58  CaJ.  341,  says: 
"The  condition  la  that  the  attached  property 
shall  be  returned,  and  the  terms  of  the  un- 
dertaking are  not  complied  with  by  an  offer 
or  by  a  return  of  a  portion  of  the  property. 
It  Is  not  pretended  In  this  case  that  there 
was  any  return,  or  any  offer  to  return,  the 
whole  of  the  property  attached.  The  evi- 
dence conclusively  shows  that  the  defendant 
In  the  attachment  proceeding  had  put  it  out 
of  his  power  to  make  such  return.  Therefore 
return  Is  Impossible."  In  this  case,  as  shown 
and  found,  after  the  release  of  the  iN:operty 
the  defendant  Kelly  mortgaged  it  to  one 
Hunter,  and,  when  the  sheriff  levied  on  the 
property  by  virtue  of  the  execution  Issued  on 
said  judgment,  it  was  claimed  by  Hunter. 
As  held  by  this  court  on  the  former  trial, 
"The  plaintiff  was  not  bound  to  take  the 
property  burdened  with  a  lien  placed  upon  it 
after  the  release  of  the  attachment."  There 
was  not  only  a  demand  on  the  defendant  tor 
the  property,  but  a  refusal  on  his  part  to  turn 
It  over  In  the  condition  in  which  it  was  at 
the  time  of  being  released  from  the  attach- 
ment   Judgment  and  order  affirmed. 

We  concur:    HARRISON,  J.;  GAROUTTH, 
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CURTIS  T.  SOHELL  et  al.    (S.  P.  2,027.) 

(Supreme  Court  of  California.    July  18,  1900.) 

EXKCUTORS    AND    ADMINISTRATORS— ALLOW- 
ANCE FOR  SUPPOHT— PROBATB  DECRBB 
—FRAUD— EQUITY. 

1.  By  the  terms  of  the  will  the  estate  was 
not  to  be  divided  until  the  youngest  son,  then 
2  years  old,  should  become  21.  In  the  mean- 
time the  income  of  the  real  estate  was  to  be 
paid  to  the  widow,  for  the  support  of  herself 
and  children.  The  income  not  being  sufficient, 
the  widow,  who  was  ezecatrix,  borrowed  mon- 
ey, which  was  used  to  support  the  family,  and 
secured  the  loans  by  mortgages  on  her  interest 
in  the  real  estate  of  such  estate.  After  the  ma- 
jority of  the  youngest  son  an  allowance  for  fam- 
ily support  was  made  for  all  the  years  of  admin- 
istration, and  the  real  estate  ordered  sold  to 
pay  it.  The  interest  of  the  widow  in  the  i^- 
tate,  after  payment  of  such  allowance,  was  in- 
sufficient to  pay  tile  mortgnees.  Bdd,  thnt  the 
proceeds  of  the  real  estate  should  be  applied  to 
the  payment  of  the  mortgages  before  the  pay- 
ment of  the  family  allowance;  the  money  loan- 
ed being  used  in  lieu  of  a  family  allowance. 


aad  not  loaned  to  an  heir,  merely,  but  to  the 

sole  executrix  of  the  estate. 

2.  The  judgment  of  tlie  prob»tc  court  grant- 
ing the  allowance,  without  knowledge  of  the 
mortgages  fur  the  money  used  for  that  purpose 
during  aOniinistration,  was  not  conclusive,  biit 
equity  would  relieve  ap.iinst  the  fraud,  with- 
out specifically  tiuding  fraud  or  setting  oside 
the  onler  of  the  probate  court,  by  taking  charge 
of  the  proceeds  of  the  sale,  and  directing  their 
application  among  those  entitled. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco. 

Suit  by  May  B.  Curtis  against  Oeorgiana 
L.  Schell,  executrix  of  the  will  of  Theodore  L. 
Schell,  deceased,  and  others,  to  set  aside  an 
order  granting  a  family  allowance  In  the  set- 
tlement of  the  estate  of  Theodore  L.  Schell. 
deceased,  and  to  set  aside  an  order  authoriz- 
ing the  sale  of  the  real  property  of  the  estate 
for  the  purpose  of  paying  snch  allowance. 
From  a  Judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  to  set  aside 
such  Judgment,  defendants  appeal.    Affirmed. 

Fisher  Ames,  for  appellants.  Gordon  & 
Young,  for  respondent 

VAN  DYKE.  J.  This  is  a  proceeding  in 
equity  to  set  aside  an  order  granting  a  family 
allowance  in  the  matter  of  the  estate  of  Theo- 
dore L.  Schell,  deceased,  and  an  order  author- 
izing the  sale  of  the  real  property  of  said 
estate  for  the  purpose  of  paying  said  family 
allowance,  and  for  general  relief.  From  the 
facts  foimd,  the  court  as  a  conclusion  of  law, 
held  that  the  mortgages  given  to  secure  the 
indebtedness  held  by  the  plaintiff  were  a  lien 
upon  the  interest  of  the  defendant  Georglana 
L.  Schell  in  and  to  the  real  estate  of  the 
estate  of  said  Theodore  L.  Schell,  and  that 
said  Interest  of  defendant  Georglana  L. 
Schell,  as  an  heir  at  law,  legatee,  and  devisee 
of  said  Theodore  L,  Schell,  in  the  proceeds  of 
the  sale  of  said  real  estate,  should  be  applied 
to  the  payment  and  satisfaction  of  said  bor- 
rowed money  so  secured  by  said  mortgages, 
before  the  payment  of  said  family  allowance, 
and  a  decree  was  entered  accordingly.  This 
appeal  is  taken  from  the  Judgment  and  decree 
BO  entered,  and  from  an  order  made  and 
entered,  denying  the  motion  of  the  defend- 
ants to  set  aside  and  vacate  said  Judgment 
and  is  based  upon  questions  of  law  alone. 

It  is  contended  on  the  part  of  the  appellants 
that  Oie  conclusions  of  law  are  not  Justified 
by  the  facts  found;  that  there  is  no  finding 
of  fraud  in  procuring  the  order  for  a  family 
allowance,  or  the  order  of  sale  to  pay  the 
same;  that  failing  to  find  fraud  or  to  set 
aside  the  orders  of  the  probate  court  the 
Jurisdiction  of  a  court  of  equity  was  at  an 
end,  and  the  court  therefore,  could  not  con- 
trol or  direct  the  application  of  the  proceeds 
of  the  sale. 

A  liistory  of  the  case  may  be  necessary  to 
a  proper  understanding  of  the  questions  in- 
volved: Theodore  L,  Schell  died  at  the  city 
and  county  of  San  Francisco  December,  1877, 
leaving  a  will  by  which  the  defendant  Georg- 
lana Ik  Schell  and  one  William  Uale  were 
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appointed  ezecntora.  In  June,  1888,  Hale  re- 
signed as  executor,  and  since  that  date  the 
defendant  Georglana  L.  Scbell  bas  continued 
to  administer  the  estate  solely  as  the  execu- 
trix of  the  said  last  will.  By  the  terms  of 
the  will  one-third  of  the  estate  was  derlsed 
to  said  defendant  Georglana  L.  Schell,  the 
widow  of  the  said  decedent,  and  the  remain- 
ing two-thirds  to  his  six  children,  the  young- 
est of  whom,  a  son,  was,  at  the  time  of  his 
death,  2  years  old.  It  was  provided  in  the 
will  that  the  estate  should  remain  intact  and 
undistributed  until  the  youngest  son  should 
attain  the  age  of  21,  and  in  the  mean- 
time the  income  of  the  real  estate  should  l>e 
paid  to  said  widow  for  the  support  and  main- 
tenance of  herself  and  children.  The  yoimg- 
est  son  became  of  age  December,  1896.  The 
income  from  the  estate,  after  the  expenses 
of  managing  the  same,  not  I)eing  sufficient 
to  support  the  family,  the  widow  from  time 
to  time  borrowed  money  for  sucb  purpose, 
mioi^ling  the  said  moneys  so  borrowed  with 
the  moneys  received  by  her  as  Income 
from  the  said  estate,  and  using  the  same 
for  the  family  support  To  secure  the 
money  so  borrowed,  she  executed  mortgages 
to  the  parties  loaning  the  same  of  all  her 
right,  title,  interest,  and  estate  as  an  heir  at 
law,  devisee,  and  legatee  in  and  to  the  real 
estate  of  said  estate.  Tlie  first  of  the  mort- 
gages so  executed  was  to  the  Bank  of  Sonoma 
County,  in  April,  1883,  and  was  given  to  se- 
cure the  sum  of  ?5,600  with  interest.  The 
second  was  executed  November,  1887,  to 
Iiewis  P.  Curtis,  to  secure  the  payment  of 
the  sum  of  $3,000,  with  interest.  These  two 
mortgages  covered  lands  belonging  to  said 
estate  in  Sonoma  county.  In  November,  1887, 
she  executed  two  other  mortgages  to  said 
Lewis  F.  Curtis,— one  to  secure  the  sum  of 
$2,800,  and  the  other  the  sum  of  $1,200, 
with  interest  on  each  at  the  rate  of  8  per 
cent,  per  annum,  on  certain  real  estate 
belonging  to  said  estate,  in  the  city  and 
county  of  San  Francisco.  The  mortgage  held 
by  the  Bank  of  Sonoma  County  was  foreclos- 
ed, and  the  interest  covered  by  the  same  sold 
thereunder,  which  interest  has  become  vested 
In  the  plaintiff.  The  other  mortgages,  by 
proper  assignment  and  transfer,  have  also 
become  vested  In  the  plaintiff.  Two  of  the 
children  having  died,  their  interest  under  the 
will  became  vested  in  their  mother,  the  de- 
fendant Georglana  L.  Schell.  On  December 
14,  1806,  on  the  petition  of  the  said  Georgiana 
L.  Schell,  the  probate  court  of  the  city  and 
county  of  San  Francisco,  in  which  the  estate 
was  being  administered,  granted  an  order  for 
family  allowance  In  the  sum  of  $150  a  month, 
running  back  to  the  1st  of  January,  1880; 
aggregating,  as  stated  in  the  findings,  the 
sum  of  about  $30,000.  Thereafter,  on  the  23d 
of  April,  1897,  said  probate  court  made  and 
entered  an  order  to  sell  the  real  estate  of 
said  decedent  to  pay  said  family  allowance 
and  expenses  of  administration;  and  It  is 
found  that  said  order  was  based  upon  the 
claim  made  by  said  executrix  that  there  was 


then  due  the  sum  ot  $36,000  for  expenses  of 
administration  and  for  said  family  allowance, 
and  there  was  no  personal  property  remain- 
ing in  the  hands  of  the  said  executrix  where- 
with to  pay  the  same.  The  value  of  the 
whole  of  tJie  property  of  the  said  estate  in 
December  of  that  year  was  appraised  at 
$44,396.  As  above  shown,  the  decedent  di- 
rected by  his  will  that  all  the  income  of  the 
estate  should  belong  to  the  widow,  for  the 
purpose,  among  other  things,  of  providing 
family  support;  but  said  income,  it  appears, 
did  not  afford  sufficient  means  for  the  sup- 
port of  the  family,  and  hence  the  widow,  in- 
stead of  obtaining  an  order  of  court  for  the 
sale  of  the  property  of  the  estate  to  provide 
for  family  support,  borrowed  money  from 
time  to  time,  and  used  such  money,  as  found 
by  the  court,  for  the  purpose  of  supporting 
the  family.  This  state  of  things  continued 
about  19  years,  and  until  after  the  youngest 
of  the  children  had  attained  majority.  The 
mortgages  to  secure  the  money  borrowed,  as 
already  appears,  were  executed  by  Georgiana 
It.  Schell  on  her  interest  as  devisee,  legatee, 
and  lielr  at  law  of  Theodore  L.  Schell,  de- 
ceased. 

The  rule  of  law  is,  as  claimed  by  the  ap- 
pellants, that  one  to  whom  the  title  or  interest 
of  an  heir  at  law  is  transferred  pending  ad- 
ministration takes  only  so  much  of  the  dis- 
tribntive  share  belonging  to  said  heir  aa  re- 
mains after  the  purposes  and  objects  of  ad- 
ministration have  been  satisfied.  It  is  there- 
fore claimed  that  the  mortgagee  who  loaned 
money  in  this  case  did  so,  presumably,  know- 
ing the  law.  Although  a  party  is  presumed 
to  know  the  law,  he  is  not  presumed  to  an- 
ticipate any  unusual  or  extraordinary  pro- 
ceeding taken  under  the  form  or  guise  of  law. 
Family  allowance  in  the  administration  of  an 
estate  is  generally  for  a  temporary  purpose, 
and  the  settlement  of  an  estate  and  the  dis- 
tribution of  the  same  to  the  parties  entitled 
thereto  generally  take  place  within  a  reason- 
able period.  Certainly  no  one  would  be 
bound  to  take  notice  that  an  application  for  a 
family  allowance  would  be  made,  as  in  this 
case,  after  all  the  children  had  ceased  to  be 
a  charge  upon  the  widow,  and  after  the  es- 
tate was  ready  for  distribution  under  the 
terms  of  the  will,  and  In  view  of  the  fact  that 
the  money  loaned  was  for  the  purpose  of 
supporting  the  family,  and  presumably  in 
view  of  avoiding  the  necessity  of  selling  the 
estate  to  provide  a  family  allowance.  The 
application  for  family  allowance  was  there- 
fore not  In  the  ordinary  course  of  procedure. 
Upon  the  hearing  of  the  petition  for  family 
allowance,  although  it  was  stated  that  the  pe- 
titioner had  borrowed  money  from  divers  per- 
sons for  the  support  and  maintenance  of  her- 
self and  family,  it  was  not  stated  that  these 
sums  liad  not  been  paid;  and  it  is  found: 
"The  court  was  not  Informed,  and  at  the  time 
of  making  said  order  for  said  family  allow- 
ance had  no  notice  or  knowledge,  that  the 
said  defendant  Georglana  L.  Schell  had  made 
and    executed    the    mortgages    mentioned." 
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This  was  the  guppresslon  of  a  very  material 
fact,  ■which  ought  to  hare  been  brought  to  the 
knowledge  of  the  court.  The  amount  of 
debtR,  excluaive  of  these  mortgages,  and  In- 
cluding the  family  allowance,  as  shown  by 
the  finding,  was  some  $36,000;  and  the  value 
of  the  whole  property,  as  also  found,  was 
$44,396.  Deducting  the  expenses.  Including 
the  family  allowance,  from  the  whole  yalue 
of  the  property,  would  leave  only  a  little  over 
$8,000.  The  widow  held  a  five-ninths  inter- 
est in  this,  which  would  be  less  than  $5,000. 
The  amount  secured  by  mortgages  which 
were  a  subsisting  lien  upon  the  Interest  of  the 
petitioner,  with  accumulated  interest,  aggre- 
gated from  $20,000  to  $23,000.  Therefore,  If 
the  scheme  inaugurated  on  behalf  of  the  peti- 
tioner should  be  carried  out  by  a  sale  of  the 
entire  property  for  the  payment  of  the  said 
family  allowance  and  the  expenses  of  admin- 
istration, there  would  be  less  than  $5,000  re- 
maining of  the  Interest  belonging  to  her  with 
which  to  discharge  the  Indebtedness  due  the 
plaintiff,  leaving  nearly  $20,000  unpaid.  The 
case  here  Is  different  from  that  of  simply 
buying  the  Interest  of  an  heir,  in  which,  of 
conree,  the  purchaser  takes  what  is  left  upon 
distribution,  after  the  settlement  of  the  es- 
tate. Including  the  charges  and  expenses  of 
administration.  Here,  as  already  appears, 
the  money  was  advanced  for  the  purpose  of 
supporting  the  family.  It  was  in  lieu  of  a 
family  allowance,  and  It  was  loaned  not  to  an 
heir,  merely,  but  to  the  sole  executrix  of  the 
estate,  who  is  a  trustee  to  protect  the  Inter- 
ests of  creditors.  Bergin  v.  Holgbt,  99  Cal. 
52.  33  Pac.  7G0. 

To  give  the  appellant,  under  the  name  of 
"family  allowance,"  the  proceeds  of  a  sale  of 
the  SAme  property  on  which  she  had  bor- 
rowed money  to  support  the  family,  would 
be  to  pervert  the  law  designed  for  a  benefi- 
cent purpose  Into  an  instrument  for  the  per- 
petration of  a  gross  fraud.  It  la  not  to  be 
supposed  that  a  court  possesised  of  all  the 
facts  and  circumstances  of  the  case  would 
permit  Itself  to  be  used  for  such  purpose. 
"In  general,  it  may  be  stated  that  In  all  cases 
where,  by  accident  or  mistake  or  fraud,  or 
otherwise,  a  party  has  an  unfair  advantage 
In  procoodlngs  in  a  court  of  law,  which  must 
necessarily  make  that  court  an  Instrument  of 
InJuBtice,  and  it  Is  therefore  against  con- 
science that  he  should  use  that  advantage,  a 
court  of  equity  will  interfere  and  restrain 
him  from  using  the  advantage  which  he  has 
thus  improperly  gained."  Story,  Eq.  Jur.  g 
885.  In  Insurance  Oo.  v.  Hodgson,  7  Cranch, 
3;{2.  3  L.  Ed.  362,  Chief  Justice  Marshall  laid 
down  the  rule  In  such  cases  as  follows: 
"Without  attempting  to  draw  any  precise 
line  to  which  courts  of  equity  will  advance, 
and  which  they  cannot  pass,  in  restraining 
parties  from  availing  themselves  of  Judg- 
ments obtained  at  law.  It  may  be  safely  said 
that  any  fact  which  clearly  appears  to  be 
against  conscience  to  execute  a  judgment  and 
of  which  tJie  injured  party  could  not  have 
Availed  himself  at  law,  or  of  which  he  might 
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have  availed  himself  at  law,  but  was  prevent- 
ed by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  In  himself  or  his  agents, 
will  justify  an  application  to  a  court  of  chan- 
cery." In  this  case  the  respondent  was  en- 
tirely helpless,  as  against  the  proceedings  In 
the  probate  court  Initiated  and  carried  on  by 
the  appellants.  The  proceeding  to  set  aside 
family  allowance  is  ex  parte.  In  fact,  an  or- 
der for  such  purpose  can  be  entered  by  the 
court  of  Its  own  motion.  The  complaint  char- 
ges and  the  court  finds  the  suppression  of  a 
material  fact,  which  matter  thus  suppressed 
and  withheld  was  a  fraud,  not  only  against 
the  respondent,  but  also  a  fraud  committed 
upon  the  court  The  fraud,  however,  was  ex- 
trinsic and  collateral  to  the  question  examin- 
ed on  the  application  for  the  family  allow- 
ance. The  case,  therefore,  does  not  fall  with- 
in the  restrictions  against  setting  aside  judg- 
ments of  courts  obtained  through  intrinsic 
fraud,  such  as  tJ.  S.  v.  Throckmorton,  08  U. 
a.  61,  25  L.  Ed.  93,  and  other  cases  In  that 
line  relied  upon  by  appellants.  The  respond- 
ent had  no  adequate  relief,  either  by  appeal- 
ing from  the  order  entered  in  the  probate 
court  or  upon  motion  to  set  it  aside.  The 
probate  court  does  not  possess  the  requisite 
machinery  to  try  a  question  of  fraud.  That 
is  the  peculiar  province  of  a  court  of  equity. 
In  re  Hudson's  Ei^^te,  63  CaL  454;  Dean  v. 
Superior  Court  63  Cal.  473;  Wickersham  v. 
Comerford,  96  Cal.  433,  440.  31  Pac.  358; 
Bergin  v.  Halght,  supra.  Wickersham  v. 
Comerford,  supra,  was  an  action  to  set  aside 
an  order  of  the  probate  court  designating 
and  setting  apart  a  homestead  to  the  defend- 
ant the  widow  of  Richard  Comerford.  Said 
Comerford  some  time  prior  to  his  death  bad 
entered  into  an  agreement  of  separation  witli 
his  wife,  Sarah,  under  which  agreement  the 
property  of  said  parties  was  divided,  and  she 
relinquished  all  right  as  wife,  in  law  or  eq- 
uity, for  support  and  maintenance.  Upon  the 
execution  of  this  agreement  the  parties  im- 
mediately .separated,  and  never  again  lived 
together.  Tlie  wife,  with  her  minor  son.  re- 
moved to  Alameda  county,  upon  the  property 
which  was  conveyed  to  her  under  the  deed  of 
separation;  and  the  husband  remained  at 
their  former  place  of  residence,  in  Sonoma 
county.  After  his  death  the  wife  took  out 
letters  of  administration  upon  bis  estate,  and 
thereafter  made  an  application  to  have  cer- 
tain property  In  Sonoma  county,  which  had 
been  purchased  by  the  hiKband  with  the  pro- 
ceeds of  his  separate  estate,  set  apart  to  her 
as  a  homestead,  which  application  was  grant- 
ed by  the  probate  court  of  said  county.  On 
the  application  for  setting  apart  the  home- 
stead, nothing  was  stated  in  reference  to  the 
deed  of  separation,  or  the  division  of  the 
property  thereunder.  The  complaint  In  the 
case  charged  a  willful  suppression  of  mate- 
rial facts,  and  the  suggestion  of  a  falsehood 
by  the  defendant,  with  the  Intent  to  deceive 
and  mislead  the  court,  to  the  prejudice  of  the 
creditors  of  the  estate,  and  averred  that  such 
suppression  and  suggestion  had  the  Intended 
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effect,  to  the  Injury  of  the  plaintiff,  who  was 
one  of  such  creditors.  This  court  held  that 
that  constituted  fraud,  and  answers  the  con- 
tention on  the  part  of  the  defendant  there, 
that  the  only  remedy  was  an  appeal  from  the 
order  setting  apart  the  homestead,  as  fol- 
lows: "No  doubt,  that  order  was  appealable, 
but,  conceding  that  plaintiff's  relation  to  the 
case  [that  of  a  mere  creditor  of  the  estate, 
whose  claim  had  not  been  allowed]  was  such 
as  would  have  entitled  him  to  appeal  from 
that  order,  yet  he  could  have  obtained  no 
adequate  relief  by  such  appeal,  since  neither 
the  fraud  upon  which  this  action  Is  ground- 
ed, nor  the  fact  that  plaintiff  was  a  creditor, 
could  have  been  brought  into  the  record  on 
appeal  from  that  order.  Nor  did  plaintiff 
have  an  adequate  temedy  by  motion  to  vacate 
the  order,  even  conceding  that  he  was  entitled 
to  make  such  motion,  and  had  made  It  with- 
in the  proper  time.  To  say  nothing  of  the 
disadvantage  of  trying  an  issue  of  fraud  on 
such  a  motion,  he  could  not  have  appealed 
from  an  order  denying  the  motion,  because 
the  order  sought  to  be  vacated,  viz.  the  order 
setting  apart  the  homestead,  was  Itself  an  ap- 
pealable order.  [Citing  a  nnmber  of  oases.] 
It  will  hardly  be  contended  that  a  remedy 
for  the  wrongs  complained  of,  thus  restrict- 
ed. Is  not  defective  and  Inadequate,  as  com- 
pared with  an  original  equitable  action,  adapt- 
ed to  a  thorough  investigation  of  the  Issues, 
and  in  which  all  errors  committed  by  the  trial 
court  may  be  corrected  on  appeal."  Johnson 
V.  Waters,  111  V.  S.  640,  4  Sup.  Ct.  619,  28 
Ii.  Ed.  547,  was  an  original  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Louisiana,  brought  for  the  purpose  of 
setting  aside  fraudulent  and  void  sales  made 
by  a  testamentary  executor  under  the  orders 
of  the  probate  court  in  said  state.  In  thkt 
case  it  was  contended  that  the  plaintiff  was 
concluded  by  the  proceedings  In  the  probate 
court,  which  was  alleged  to  have  exclusive 
Jurisdiction  of  the  subject-matter,  and  that 
Its  decision  was  conclusive  against  the  world, 
—especially  against  the  plaintiff,  who  was  a 
party  to  the  proceeding.  The  supreme  court 
of  the  United  States,  In  Its  opinion,  conced- 
ing that  the  administration  of  the  estate  there 
In  question  properly  belonged  to  the  probate 
court,  and  that.  In  a  general  sense,  the  deci- 
sions of  that  court  were  conclusive  and  bind- 
ing, especially  upon  parties,  said:  "But  this 
is  not  universally  true.  The  most  solemn 
transactions  and  judgments  may,  at  the  In- 
stance of  the  parties,  be  set  aside  or  ren- 
dered Inoperative  for  fraud.  The  fact  of  be- 
ing a  party  does  not  estop  a  person  from  ob- 
taining In  a  court  of  equity  relief  against 
fraud.  It  Is  generally  parties  that  are  the 
victims  of  fraud.  The  court  of  chancery  is 
always  open  to  hear  complaints  against  It, 
wliether  committed  In  pals  or  by  means  of 
judicial  proceedings.  In  such  cases  the  court 
does  not  act  as  a  court  of  review,  nor  does 
It  Inquire  Into  any  Irregularities  or  errors  of 
proceedings  In  another  court;  but  It  will 
scrutinize  the  conduct  of  the  parties,  and,  If 


It  finds  that  they  have  been  guilty  of  fraud 
In  obtaining  a  judgment  or  decree,  it  will  de- 
prive them  of  the  benefit  of  It,  and  of  any 
Inequitable  advantage  which  they  have  de- 
rived under  it,"— citing  a  large  number  of 
cases.  Arrowsmlth  v.  Gleason,  129  U.  S.  86, 
9  Sup.  Ct.  237,  82  L.  Ed.  630,  presented  the 
question  as  to  the  jurisdiction  of  a  probate 
court  to  make  a  sale  of  the  lands  there  in  con- 
troversy, and  confirm  sales  reported  by  the 
guardian  In  said  proceeding  In  probate.  It 
was  claimed  there,  as  here,  that  the  party 
complaining  was  bound  by  the  judgment  and 
orders  In  the  probate  court.  The  supreme 
court  of  the  United  States,  however,  says  in 
Its  opinion:  "But  it  Is  Insisted  that  the  cir- 
cuit court  of  the  United  States,  sitting  In 
Ohio,  Is  without  jurisdiction  to  make  such  a 
decree  as  Is  specifically  prayed  for,  namely, 
a  decree  setting  aside  and  vacating  the  orders 
of  the  probate  court  of  Defiance  county.  If 
by  this  Is  meant  only  that  the  circuit  court 
cannot  by  Its  orders  act  directly  upon  the  pro- 
bate court,  or  that  the  circuit  court  cannot 
compel  or  require  the  probate  coiirt  to  set 
aside  or  vacate  Its  own  orders,  the  position 
of  the  defendants  could  not  be  disputed.  But 
it  does  not  follow  that  the  right  of  Harmen- 
ing,  in  bis  lifetime,  or  of  his  heirs  since  his 
death,  to  hold  these  lands,  as  against  the 
plaintiff,  cannot  be  questioned  in  a  court  of 
general  equitable  jurisdiction  on  the  ground 
of  frand.  If  the  case  made  by  the  blU  is 
clearly  established  by  proof.  It  may  be  as- 
sumed that  some  state  court  of  superior  ju- 
risdiction and  equity  powers,  and  having  be- 
fore It  all  the  parties  Interested,  might  afford 
the  plaintiff  relief  of  a  substantial  character. 
But,  whether  that  t>e  so  or  not.  It  is  dlfllcult 
to  perceive  why  the  circuit  court  is  not  bound 
to  give  relief  according  to  the  recognized  rules 
of  equity  as  administered  In  the  courts  of  the 
United  States."  To  the  same  effect  Is  Bowen 
T.  Evans,  2  H.  L.  Cas.  257:  "If  a  case  of 
fraud  be  established,  equity  will  set  aside 
all  transactions  founded  upon  It.  by  whatever 
machinery  they  may  have  been  effected,  and 
notwithstanding  any  contrivance  by  which  it 
may  have  been  attempted  to  protect  them. 
It  is  immaterial,  therefore,  whether  such  ma- 
chinery and  contrivances  consisted  of  a  de- 
cree of  equity,  and  a  purchase  under  It.  or 
of  a  judgment  at  law,  or  of  other  transac- 
tions between  the  actors  In  the  fraud." 

It  appears,  therefore,  from  the  foregoing 
cases.— and  many  others  to  the  same  effect 
might  be  cited,— that  it  was  not  necessary 
to  first  revise  or  set  aside  the  orders  made  hy 
the  probate  court.  The  desired  purpose  can 
be  accomplished  b.v  allowing  the  sale  ordered 
by  that  court  to  proceed,  but  to  direct  and 
control  the  disposition  of  the  proceeds  of 
such  sale  according  to  the  right  of  the  case, 
and  this  was  done  by  the  court  below  in  Its 
decree. 

The  orders  herein  for  the  family  allowance, 
and  also  for  the  sale  of  the  real  estate,  were 
made  by  the  superior  court  in  the  exercise 
of  its  probate  jurisdiction.    No  appeal  waa 
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taken  from  either  of  these  orders,  nor  was 
way  motion  to  modify  or  set  them  a«ide  made 
In  the  proceeding  before  the  probate  depart- 
ment until  after  the  time  limited  for  an  ap- 
peal therefrom,  and  the  orders  bad  thus  be- 
come final;  and  no  rellnf  from  them  could 
be  had  In  the  probate  department  even  If 
under  any  circumstances  that  department 
could  have  gflven  relief.  When  It  appeared 
Hiat  the  order  for  family  allowance  had  been 
made  to  reimburse  the  widow  for  moneys 
which  she  had  already  expended  in  the  sup- 
port of  her  family,  and  that  she  had  obtain- 
ed these  moneys  from  the  assignors  of  the 
plaintiff  herein  by  mortgaging  her  interest 
In  the  estate  as  security  for  their  repayment 
and,  without  disclosing  this  fact  had,  as 
executrix,  obtained  an  order  for  the  sale  of 
the  entire  estate,  under  which  the  purchaser 
would  take  the  title  discharged  of  such  mort- 
gages, there  was  presented  the  precise  case 
In  which  a  court  of  equity  should  interfere 
to  control  the  enforcement  of  the  judgment  of 
another  court  by  directing  the  application  of 
the  proceeds  of  that  sale.  In  its  Judgment 
herein  the  superior  court  does  not  purport 
to  set  aside  or  modify  either  of  these  or- 
ders, bnt  controls  Mrs.  Schell  In  the  disposi- 
tion of  the  moneys  which  may  be  received  by 
tier  npon  the  family  allowance.  Neither  does 
the  court  assume  to  determine  the  amount  of 
.the  charges  and  expenses  of  administration 
which  are  to  be  paid  out  of  the  proceeds  of 
the  sale.  These  matters,  as  well  as  the  re- 
turn of  sale  that  may  be  made  under  the 
order  of  sale,  and  the  hearing  upon  the  ap- 
plication for  its  conflxmatlon,  are  within  the 
Jurisdiction  of  the  probate  department,  and 
.  will  be  determined  by  it  The  superior  court 
by  its  Judgment  herein  in  no  respect  Inter- 
feres with  the  Jurisdiction  of  the  probate  de- 
partment in  reference  thereto.  It  takes  con- 
trol of  the  disposition  of  the  proceeds  of  the 
•ale  after  the  confirmation  and  payment  of 
those  charges  and  expenses,  and  at  that  point 
intercepts  the  appropriation  by  Mrs.  Schell 
to  herself  of  the  proceeds  of  the  sale  of  her 
Interest  In  the  real  estate  which  she  had 
mortgaged  to  the  assignors  of  the  plaintiff, 
by  compelling  the  executrix  to  apply  these 
proceeds,  as  far  as  may  be  necessary  or  ap- 
plicable, in  satisfaction  of  the  liens  which 
Mrs.  Scbell,  as  widow  and  heir  of  the  de- 
ceased, had  created  upon  that  Interest  for  the 
express  purpose  of  obtaining  the  money  for 
.the  reimbursement  of  which  the  order  of 
sale  was  made.  The  Judgment  merely  com- 
pels the  executrix  to  make  the  payment  of 
the  family  allowance  to  the  assignee  of  the 
widow  In  accordance  with  contracts  thereto- 
fore made  by  her.  The  equitable  relief  tbua 
sought  could  not  be  granted  In  the  probate 
department  of  the  court  for  the  reason  that 
such  relief  is  not  within  its  probate  Jurisdic- 
tion. Sitting  as  a  court  of  probate,  tlie  supe- 
rior court  exercises  a  special  and  limited  Juris- 
diction under  statutory  procedure,  and,  al- 
though guided  by  principles  of  equity  In  the 
'exercise  of  that  Jurisdiction,  does  not  exercise 


Its  general  Jurisdiction  in  equity,  but  Is  limit- 
ed to  matters  in  probate,  and,  in  the  adminis- 
tration of  the  estates  of  decedents,  to  the  ob- 
jects of  such  administration.  These  objects 
are  the  temporary  preservation  and  protec- 
tion of  the  estate  of  the  deceased,  the  satis- 
faction or  payment  of  such  debts  and  claims 
as  are  charges  or  liens  upon  it  and  the  distri- 
bution of  the  residue  to  those  who  are  en- 
titled thereto.  IncldGntally  the  expenses  in- 
curred in  the  administration,  and  a  temporary 
provision  for  the  support  of  the  family,  in- 
cluding a  homestead,  where  proper,  are  to  be 
taken  for  the  estate.  This  provision,  how- 
ever, is  in  reality  a  distribution  of  a  portion 
of  the  estate  to  those  who  by  virtue  of  the 
statute  are  entitled  thereto.  Under  its  pro- 
bate jurisdiction  the  court  cannot  bring  be- 
fore it  strangers  to  the  estate  for  the  pur- 
pose of  adjusting  their  claims  to  property 
held  by  the  executrix  or  administrator,  or 
for  determining  their  rights  to  the  proceeds 
of  a  sale  derived  under  those  for  whose  bene- 
fits the  sale  was  ordered.  For  this  want  of 
Jurisdiction  in  the  proceeding  for  the  admin- 
istration of  the  estate,  the  equity  Jurisdic- 
tion of  the  court  was  properly  invoked  and 
exercised  herein.  The  judgment,  and  the  or^ 
der  denying  the  motion  to  vacate  and  set 
aside  the  said  judgment  are  affirmed. 

We  concur:  TEMPLE,  J.;  HARRISON,!.; 
UcFARLAND.  J.;   HENSHAW,  J. 

BEATTY,  O.  J.  I  concur  in  the  judgment 
and  generally  in  the  opinion  of  Justice  YAK 
DYKE.  I  am  not  however,  prepared  to  say 
that  the  probate  court  as  such,  is  without 
Jurisdiction,  in  making  an  order  of  family 
allowance  for  the  purpose  of  reimbursing 
moneys  advanced  for  family  support  to  ex- 
tend the  benefit  of  its  order  to  a  third  party 
who  at  the  request  of  the  executor  or  admin- 
istrator has  made  such  advances.  I  thinlc, 
on  the  contrary,  that  if  in  this  Instance  the 
facts  had  been  disclosed  to  the  probate  court 
at  the  time  the  order  of  sale  was  made. 
It  would  have  been  perfectly  competent  for 
that  court  to  have  directed  payment  to  the 
plaintiff  here  of  all  sums  advanced  by  her  for 
the  support  of  the  family.  This  view  does 
not  in  my  opinion,  invalidate  the  conclusion 
that  she  can  sustain  the  present  action  to 
enforce  her  equitable  claim  upon  the  fund 
which  will  result  from  the  sale  of  the  prop- 
erty. She  bad  no  actual  notice  of  the  pro- 
ceeding in  the  probate  court  and  her  failure 
to  make  her  claim  there  was  not  her  fault 
but  the  fault  of  the  defendant 


(1»  C»J.  279) 

CAMEnON  et  al.  t.  ARCATA  ft  M.  B.  R.  CO. 

(S.  P.  1,318.) » 

(Supreme  Court  of  California,     July  20.  1900.) 

BILL  OP  EXCEPTIONS— TTME  FOR  SERVICE— 
EXTENSIONS— KKSTRrCTrON  —  JURISDICTION 
TO   SETTLE— CO.VSIDERATION  ON  APPEAL. 

Code  Civ.  Proc.  {  630.  fcirea  a  party  aKaiast 
whom  judRUipnt  is  renderpd  10  days,  and  such 
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further  time  as  the  court  may  allow,  for  prep- 
aration and  service  of  a  proposed  bill  of  ex- 
ceptions. Section  1054  authorizes  an  extension 
of  time  to  prepare  and  serve  a  proposed  bill  of 
exceptions,  and  restricts  such  extension  to  30 
days,  unless  made  with  the  consent  of  the  ad- 
Terse  party.  Ueld,  that  the  provision  of  section 
650  for  further  time  is  governed  by  the  restric- 
tion of  section  1054,  and  a  second  extension  of 
30  days,  made  without  consent  of  the  adverse 
party,  was  unauthorized,  and  where  no  appli- 
cation was  made  for  relief  from  default  the 
court  was  without  jurisdiction  to  settle  a  bill  of 
exceptions  prepared  and  served  after  expiration 
of  the  first  extension,  and  hence  the  same  could 
not  be  considered  on  appeal. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county. 

Action  by  Lottie  Cameron  and  another 
against  the  Areata  &  Had  Rlrer  Railroad 
Company.  From  a  Judgment  in  favor  of 
plaintitTs,  and  from  an  order  denying  a  new- 
trial,  defendant  appeals.    Affirmed. 

Buck  &  Cutler,  Chamberlln  &  Wheeler,  and 
Geo.  D.  Murray,  for  appellant.  Sevier  & 
Selvage,  for  respondents. 

HARRISON,  J.  The  piaintlfTs  are  the  sur- 
viving widow  and  Infant  child  of  Alexander 
D.  Cameron,  deceased,  and  recovered  Judg- 
ment herein  against  the  defendant  In  the  sum 
of  $10,000  damages  for  the  death  of  the  de- 
ceased, resulting  from  the  negligence  of  the 
defendant.  From  this  Judgment  and  an  order 
denying  a  new  trial  the  defendant  has  appeal- 
ed, bringing  the  case  here  upon  tbe  Judg- 
ment roll  and  a  bill  of  exceptions.  Tbe  re- 
spondents insist  that  tbe  appellant  Is  not  en- 
titled to  have  the  bill  of  exceptions  consider^ 
ed,  for  the  reason  that  it  was  not  prepared 
or  served  upon  them  within  the  time  provided 
by  the  statute,  and  that  tbe  Judge  bad  no  Ju- 
risdiction to  settle  tbe  same.  The  verdict  of 
the  Jury  was  rendered  September  3,  1897,  and 
Judgment  thereon  was  entered  upon  the  next 
day.  September  10th  the  defendant  served 
upon  the  platntifFs,  and  filed  with  tbe  cleric. 
Its  notice  of  intention  to  move  for  a  new 
trial.  The  defendant  did  not  serve  upon  the 
plalntlfTs  its  proposed  bill  of  exceptions  until 
October  29th,  and  the  piaintlffts  then  objected 
thereto  upon  the  ground  that  the  same  was 
served  too  late.  November  8th  the  plaintiffs, 
reserving  all  objection  to  the  proposed  bill  of 
exceptions  that  it  was  served  too  late,  pro- 
posed amendments  thereto,  and,  when  the 
same  was  presented  to  the  Judge  for  settle- 
ment, again  objected  to  its  settlement  upon 
the  same  ground.  It  was  shown  at  that  time, 
and  appears  from  the  bill  of  exceptions  Itself, 
that  on  September  4th  the  court  extended  the 
defendant's  time  30  days  within  which  to  pre- 
pare and  serve  its  proposed  bill  of  exceptions, 
and  that  on  October  4th  the  court  extended 
the  time  for  preparing  and  serving  said  bill 
for  30  days  further.  Each  of  these  exten- 
sions was  made  upon  the  ex  parte  applica- 
tion of  the  defendant,  and  without  the  con- 
sent of  the  plaintiffs,  and  It  also  appears  that 
the  plaintiffs  did  not  at  any  time  stipulate  or 
consent  to  any  extension  of  time  for  the  prep- 
aration and  serving  of  any  bill  of  exceptions. 


The  Judge  overruled  and  disallowed  tbe  ob- 
jection of  the  plaintiffs,  and  settled  and  sign- 
ed tbe  bill,  and  the  same  was  then  filed. 

Section  1054,  Code  Civ.  Proc,  provides: 
"When  an  act  to  be  done  as  provided  In  this 
Code  relates  to  •  •  •  the  preparation  of 
statements  or  of  bills  of  exception,  or  of 
amendments  thereto,  the  time  allowed  by  this 
Code  may  be  extended  upon  good  cause 
shown  by  the  Judge  of  the  superior  court  in 
and  for  the  county  in  wMch  the  action  is 
pending,  or  by  the  Judge  who  presided  at  the 
trial  of  said  action;  but  such  extension  shall 
not  exceed  thirty  days  without  the  consent  of 
the  adverse  party."  Under  section  030,  Code 
Civ.  Proc.,  the  defendant  was  entitled  to  10 
days  after  September  4th,  the  day  upon  which 
the  Judgment  was  entered,  within  which  to 
prepare  and  serve  Its  draft  of  a  bill  of  ex- 
ceptions. Tbe  order  of  September  4th  "ex- 
tending" the  time  for  30  days  should  be  con- 
sidered as  giving  to  the  defendant  that  time 
in  addition  to  the  10  days  allowed  by  this 
section,  and  would  therefore  expire  October 
14th,  The  notice  of  its  intention  to  move  for 
a  new  trial  was  given  September  10th.  and,  as 
It  was  stated  in  this  notice  that  the  motion 
would  be  made  "upon  a  bill  of  exceptions  to 
be  settled  and  filed  herein,"  under  section 
659  (2),  Code  Civ.  Proc,  the  defendant  would 
have  10  days  from  that  date  within  which  to 
prepare  and  serve  such  bill.  The  time  thus 
authorized  expired  September  20th.  and.  al- 
though under  section  1054  the  Judge  would 
then  have  been  authorized  to  extend  the  time 
for  preparing  and  serving  a  proposed  bill  for 
30  days,  such  extension  was  not  granted  or 
sought;  the  defendant  doubtless  acting  upon 
the  theory  that  the  extension  granted  by  the 
order  of  September  4th  had  not  yet  expired. 
Unless,  therefore,  the  defendant  should  pre- 
pare and  serve  a  draft  of  the  bill  on  or  be- 
fore October  14th,  the  Judge  was  not  author- 
ized to  settle  It.  The  order  of  October  4th 
extending  the  time  for  30  days  thereafter  was 
not  available  to  the  defendant  In  any  view 
that  can  be  taken  of  the  proceeding.  The 
court  had  exhausted  its  power  to  extend  the 
time  for  preparing  the  bill  to  be  used  on  an 
appeal  from  the  Judgment,  and  the  time  with- 
in which  it  might  make  an  order  extending 
the  time  for  preparing  and  serving  the  pro- 
posed bill  under  the  notice  of  Intention  to 
move  for  a  new  trial  expired  September  20th. 
Even  if  we  could  hold  that  the  order  of  Oc- 
tober 4th  could  be  construed  as  extending  the 
time  for  30  days  after  September  20th,  it 
would  not  be  available  to  the  defendant,  a» 
the  draft  of  his  bill  was  not  prepared  or  serv- 
ed until  October  29th. 

The  suggestion  of  the  appellant  that  seo 
tion  1054  Is  to  be  construed  as  declaring  that 
the  court  cannot  grant  an  extension  of  more 
than  30  days  at  any  one  time,  but  that  it  may 
make  several  extensions  of  30  days  each,  and 
thus  extend  the  time  for  more  than  30  days. 
Is  not  only  contrary  to  previous  decisions  of 
this  court  (Bryan  v.  Maume,  28  Cal.  238; 
Bunnel  v.  Stockton,  83  Cat  319,  23  Pac  301). 
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but  la  also  In  dtrect  Tlolatlon  of  the  lansnage 
of  the  section,  which  declares  In  express 
terms  that  "anch  extension"  (that  Is,  what- 
erer  extension  may  be  made  by  the  conrt) 
shall  not  exceed  30  days  without  the  con- 
sent of  the  adverse  party.  "The  Judge  of  the 
conrt  exhausted  his  power  when  he  extended 
the  time  thirty  days,  and  the  last  extension 
of  time  by  him  was  nnanthorized."  Bunnel 
T.  Stockton,  supra.  The  proTislon  in  section 
660,  Code  Civ.  Proc..  that  the  draft  of  the  bill 
may  be  prepared  and  served  within  10  days 
after  the  entry  of  Judgment,  "or  such  further 
time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  Judgre  thereof,  may  allow,"  does  not 
authorize  the  court  to  grant  an  Indeflulte  ex- 
tension of  time  for  the  preparation  and  serv- 
ing of  the  draft  but  is  to  be  read  In  connec- 
tion with  the  restriction  in  section  1054  upon 
the  amount  of  time  which  may  be  allowed 
by  the  court. 

Nor  can  we  accede  to  the  proposition  of  the 
appellant  that,  as  the  Judge  has  settled  the 
statement,  it  must  be  considered  here  that 
there  were  sufficient  reasons  presented  to  him 
to  excuse  the  defendant's  failure  to  serve  the 
draft  within  the  time  allowed  therefor,  and 
that  such  determination  is  conclusive  in  this 
conrt.  It  is  a  sufficient  answer  to  this  con- 
tention to  say  that  it  does  not  appear  that 
any  attempt  was  made  on  the  part  of  the  de- 
fendant before  the  superior  court  to  excuse 
bis  delay,  or  that  any  such  determination  was 
made  by  the  Judge.  The  record  Itself  falls  to 
show  any  facts  from  which  the  appellant 
could  claim  relief  from  his  default,  or  that  he 
made  any  application  to  the  court  to  obtain 
such  relief.  In  Stoneslfer  v.  Kllbnm,  94  Cal. 
33.  29  Pac.  332,  and  in  Banta  v.  Siller,  121 
Cal.  414,  53  Pac.  935.  cited  by  the  appellant, 
application  was  formally  made  to  the  su- 
perior court,  under  section  473,  to  be  relieved 
from  the  default  in  presenting  the  bill;  but 
in  the  present  case  no  such  application  was 
made,  the  defendant  apparently  relying  upon 
the  extension  of  October  4th,  which,  as  we 
have  seen,  was  unauthorized.  It  must  be 
held,  therefore,  that  the  Judge  was  without 
Jurisdiction  to  settle  the  bill  of  exceptions 
when  it  was  presented  to  him,  and  it  follows 
that  it  cannot  be  considered  upon  this  appeal. 
Connor  v.  Road  Co.,  101  Cal.  429,  35  Pac. 
990;  Henry  v.  Merguire,  106  Cal.  142,  39 
Pac.  699.  The  Judgment  and  order  denying 
a  new  trial  are  affirmed. 

We  concur:    VAN  DYKE.  J.;  QAROUTTB, 
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.\DAMS  et  al.  t.  CITT  OF  MODBSTTO.    (Sac. 

659.)  1 

(Supreme  Court  of  California.    July  20,  1900.) 

MUNICIPAL  CORPORATIONS— CLAIM  FOR  DAM- 
AOBS—DEyANI>-NKCKSSITT— WAIV- 
ER—PLEADING. 

1.  Under  Act  March  13,  1883.  c.  49.  snbc.  7, 
i  864,  providing  that  all  demands  against  a  city 
or  town  ghall  be  presented  to  and  audited  by 
>  Modifled  In  banc.    See  t3  Pac.  10«8,  131  Cal.  Ml. 


the  board  of  trastees  in  accordance  with  such 
regulations  as  they  may  prescribe  by  ordinance, 
where  plaintiff  sued  defendant  city  for  dam- 
ages for  maintaining  a  nuisance,  his  failure  to 
make  a  demand  on  the  city  prior  to  the  suit 
was  fatal  to  his  cause  of  action,  since  the 
term  "demands,"  as  used  in  the  statute,  in- 
cludes claims  for  damages  for  torts  as  well  as 
on  contract. 

2.  Where  plaintiff  sued  defendant  city  for 
damages  for  maintaining  a  nuisance,  without 
making  a  demand  prior  to  the  suit,  and  defend- 
ant demurred  to  the  complaint  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  action, 
it  did  not  waive  its  right  to  raise  the  objection 
of  plaintiiTs  failure  to  make  a  demand,  required 
by  Act  March  13,  1883,  c  49.  snbc.  7,  f  864, 
on  appeal. 

3.  Under  Act  March  13,  1883,  c.  49,  snbc.  7, 
I  8ti4,  providing  that  all  demands  against  a  city 
shall  be  presented  to  and  audited  by  the  board 
of  trustees  in  accordance  with  such  regulations 
as  they  may  by  ordinance  prescribe,  where 
plaintiff  sued  defendant  city  for  damages,  with- 
out making  a  demand  prior  to  the  suit,  and  the 

Petition  contained  no  averment  that  the  city 
ad  not  passed  any  ordinance  prescribing  in 
what  manner  such  demands  should  be  pre- 
sented, plaintiff  cannot  excuse  his  noncompli- 
ance with  the  statute  on  the  ground  of  the 
city's  failure  to  pass  such  ordinance. 

Commissioners'  decIsloiL  Department  1. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty. 

Action  by  David  Adams  and  others  against 
the  city  of  Modesto.  Prom  a  Judgment  in 
favor  of  plaintifTs,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed. 

P.  J.  Hazen,  for  appellant  Needham  & 
Dennett  for  respondents. 

CHIPMAN,  C.  Action  to  abate  a  nuisance 
and  for  damages.  Plaintiffs  had  Judgment 
from  which,  and  from  the  order  denying  Its 
motion  for  a  new  trial,  defendant  appeals. 

Defendant  demurred  to  the  complaint  for 
Insufficiency  of  facts,  and  in  the  speciflca- 
tions  In  support  of  the  motion  for  new  trial 
It  was  specified  "that  there  is  no  evidence 
that  any  claim  was  ever  presented  to  the 
defendant  city  for  the  damage  claimed  by 
plaintiffs."  The  city  of  Modesto  is  a  mu- 
nicipal corporation  of  the  sixth  class,  and 
comes  within  the  provisions  of  the  act  of 
March  13.  1883  (St  1883,  p.  93)  subc.  7. 
at  page  266  et  seq.  Section  864  provides  as 
follows:  "All  demands  against  such  city  or 
town  shall  be  presented  to  and  audited  by 
the  board  of  trustees.  In  accordance  with 
such  regulations  as  they  may  by  ordinance 
prescribe;  and  upon  the  allowance  of  any 
such  demand  the  president  of  the  board  shall 
draw  a  warrant,"  etc  Section  878  provides, 
among  other  things,  that  "the  clerk  shall 
also  keep  a  book,  marked  'Demands  and  War- 
rants,' in  which  he  shall  note  every  demand 
against  the  city  or  town,  and  file  the  same. 
He  shall  state  therein,  under  the  note  of  the 
demands,  the  final  disposition  made  of  the 
same.  *  •  *  This  book  shall  contain  an 
Index,  In  which  reference  shall  be  made  to 
each  demand.  *  *  •  He  and  his  deputy 
shall  take  all  necessary  affidavits  to  de- 
mands against  the  city  or  town,  and  certify 
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thd  same  without  charge."  The  act  does  not 
provide  that  no  action  shall  be  brought  un- 
less the  claim  is  presented  as  required  by  sec- 
tion 864,  nor  Is  there  a  limitation  as  to  the 
right  to  sue.  Section  850  expressly  provides 
that  the  corporation  "may  sue  and  be  sued 
In  all  courts,"  etc.  Respondent  contends;  (1) 
That  It  does  not  appear  in  the  pleadings  that 
the  claim  was  not  presented.  (2)  Failure  to 
present  a  claim  must  be  taken  advantage  of 
by  demurrer  or  answer,  or  it  will  be  regarded 
as  waived;  citing  15  Am.  &  Eng.  Enc.  Law, 
p.  1104,  note;  Shecl  v.  City  of  Appleton,  49 
Wis.  125,  5  N.  W.  27.  (3)  Statutes  requiring 
the  presentation  of  claims  are  not  usually 
held  to  include  torts.  (4)  The  act  of  1883 
requires  the  presentation  of  demands  in  ac- 
cordance with  such  regulations  as  the  trus- 
tees may  by  ordinance  prescribe,  and  there  la 
no  evidence  that  the  trustees  have  made  any 
regulations  on  the  subject  or  that  plalntlfTs' 
claim  does  not  comply  with  the  prescribed 
form. 

Bancroft  t.  City  of  San  Diego,  120  Cal, 
432,  52  Pac.  712,  was  similar  to  the  present 
case.  The  action  was  for  damages  caused  by 
grading  a  street  so  as  to  leave  piaintifF's 
lot  in  a  hollow  several  feet  below  the  street 
The  claim  for  damages  waa  not  presented 
to  the  common  counsel  before  suit  The 
city  charter  did  not  provide  that  no  action 
should  be  brought  unless  the  claim  should 
be  first  presented.  There  was  no  limitation 
as  to  the  right  tq  sue,  and  it  was  claimed 
that  the  demand  was  for  damages  from  a 
tort.  The  charter  there  read:  "All  claims 
for  damages  against  the  city  must  be  present* 
ed  to  the  common  council  and  filed  with  the 
clerk  within  six  months  after  the  occurrence 
from  which  the  damages  arose."  It  waa 
held  that  a  failure  to  present  a  claim  is  fatal 
to  recovery  in  an  action  upon  it  The  term 
"demands,"  as  used  in  the  act  of  1883,  is  cer- 
tainly broad  enough  to  Include  "all  claims 
for  damages,"  which  latter  are  the  terms 
used  in  the  San  Diego  charter.  We  are  una- 
ble to  distinguish  the  present  case  from  the 
Bancroft  Case.  The  term  "demands,"  there- 
fore, includes  damages  for  torts.  Has  defend- 
ant waived  its  right  to  raise  the  question? 
The  point  arises  on  general  demurrer. 
Thompson  v.  City  of  Milwaukee,  G8  Wis.  4!)2, 
34  N.  W.  402;  Flieth  v.  City  of  Wausau,  93 
Wis.  446,  .07  N.  W^.  731.  Defendant  demurred 
for  Insufficiency  of  facts,  and  the  objection 
was.  therefore,  not  waived.  Whether  a  fail- 
ure to  demur  or  to  raise  the  question  by  an- 
swer would  be  deemed  a  waiver  need  not  be 
decided.  The  act.  provides  that  demands 
must  be  presented  to  the  trustees  "in  accord- 
ance with  such  regulations  as  they  may  by 
ordinance  prescribe."  The  act  requires  the 
demand  to  be  presented  to  the  trustees  to  be 
audited,  it  is  true;  but  the  act  authorizes 
them,  also,  to  allow  the  demand.  As  the 
legislative  body  of  the  city  they  have  more 
e.\tenslve  powers  In  matters  of  demands 
against  the  city  tbau  ordinarily  pertain  to  the 
duties  of  auditing  committees  of  boards  of 


trosteeB.'  If ,  aa  was  beld  In  tte  Bancroft 
Case,  and  as  we  now  hold.  It  wa«  necessary 
to  present  the  claim  to  the  tmstees  before 
suit  and  that  the  fact  should  aroear  In  the 
complaint  it  would  seem  to  follow  that  if 
piaintifts  wanted  to  excuse  their  noncompli- 
ance with  this  requirement,  they  should  have 
alleged  In  their  complaint  that  the  tmstees 
had  made  no  regulations  prescribing  in  what 
manner  demands  should  be  presented.  This 
view  of  the  point  raised  by  defendant  makes 
It  unnecessary  to  further  consider  the  case. 
Tbe  Judgment  and  order  should  be  reversed. 

We  concur:    OOOPBIR,  O.;   GRAY,  O. 

PEH,  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der are  reversed. 
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BERONIO  et  al.  v.  VENTURA  COUNTY 
LUMBER  CO.     (L.  A.  638.) 
(Supreme  Court  of  Oalifomia.     July  19,  1900.) 

QUIBTINO     TITLE— BII<l.-8UFFICIENCT—FOSB- 
CLOSURB  OF  MORTGAGE^-DUCREB 
—RES  JUDICATA. 
l.niat  a  bill  in  a  suit  to  quiet  title  asked 
the  annulment  of  a  sherifE'a  deed  executed  on  a 
sale  of  the  property  under  mortgaKe  foreclosure 
did  not  render  it  demui-rable  as  improperly  unit- 
ing two  causes  of  action,  since  the  annulment 
of  the  deed  was  only  a  remedy  incidental  to  the 
enforcement  of  plaintifC's  right  to  the  property, 
and  did  not  in  itself  constitute  a  cause  of  ac- 
tion. 

2.  Where  B.  conveyed  property  in  trust  for 
plaintiff,  and  the  conveyance  was  duly  record- 
ed, plaintiff's  title  was  superior  to  that  of  a  sub- 
sequent mortgagee  from  B. 

3.  Where  plaintiffs  claimed  title  to  property 
superior  to  that  of  both  mortgagor  and  mort- 
gagee, and  it  did  not  appear  that  their  title 
had  been  adjudicated  in  a  foreclosure  proceed- 
ing, the  fact  that  they  were  made  parties  de- 
fendant in  that  proceeding  did  not  estop  them 
from  asserting  their  title  in  a  subsequent  suit 
to  quiet  title. 

4.  An  allegation  in  a  mortgage  foreclosure 
proceeding  that  defendants  (plaintiffs  in  this 
suit)  claim  an  interest  in  the  property  subse- 
quent and  subordinate  to  the  mortgage  did  not 
present  the  issue  of  their  claim  of  a  prior 
and  superior  title  to  that  of  both  mortgagor 
and  mortgagee,  and  hence  a  finding  that  their 
title  was  subsequent  etc.,  did  not  amount  to 
such  an  adjudication  as  to  estop  them  from  as- 
serting such  title  in  the  present  suit  to  quiet 
title. 

Department  1.  Appeal  from  snperlor  coort 
Ventura  county. 

Suit  to  quiet  title  by  Gaetano  Beronlo,  Jr., 
and  others,  against  the  Ventura  County  Lum- 
ber Company.  From  a  Judgment  In  favor  of 
defendant  plaintiffs  appeal    Reversed. 

Henning  &,  Bowen,  for  appellants.  Black* 
atock  &  £^wlng,  for  respondent. 

HARRISON,  J.  Suit  to  quiet  title.  The 
complaint  sets  forth  that  in  the  year  1884 
Gaetano  Beronlo,  Sr.,  was  the  owner  of  the 
land  involved  in  the  action,  and  built  thereon 
a  two-Rtory  brick  building  for  the  purpose  of 
conducting  therein  a  general  merchandise 
store  and  hotel.    He  was  at  that  time  un< 
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inarrred,'  and  -with  his  servahtB  conducted 
said  business  and  botel  until  December  29, 
1880,  when  lie  married,  and  thereafter,  with 
his  wife,  continued  to  conduct  said  business, 
occupying  8  portion  of  the  building  with  his 
family  for  that  purpose.  There  were  several 
other  buildings  upon  the  lot,  separated  from 
the  hotel  building,  all  of  which  were  used  in 
connection  with  the  hotel  business,  but  not 
as  the  dwelling  of  Beronlo  or  of  his  family. 
February  S,  1887,  he  executed  and  acknowl- 
edged a  declaration  of  homestead  upon  said 
lot,  sufficient  in  form,  and  filed  the  same  with 
the  county  recorder.  January  10, 1891,  he  ex- 
ecuted a  deed  of  conveyance  of  said  lot  to 
Charles  Ingalls,  which  was  recorded  In  the 
office  of  the  county  recorder  on  the  same  day. 
This  conveyance  waB  intended  for  the  bene- 
fit of  the  plaintiffs  herein,  and  on  June  4, 
1892,  Ingalls  conveyed  the  lot  to  them  by 
deed,  which  was  recorded  on  the  same  day. 
April  la  1892,  Beronlo,  Sr.,  and  his  wife  ex- 
ecuted a  mortgage  of  the  lot  to  Roger  Mc- 
Menamin;  and  on  December  13,  1898,  Cath- 
erine Walsh,  to  whom  this  mortgage  had  been 
assigned,  commenced  an  action  for  its  fore- 
closure. In  which  these  plaintiffs  were  named 
as  defendants.  In  the  complaint  therein  It 
was  alleged  that  these  plaintiffs  claimed  an 
Interest  In  said  mortgaged  premises,  and  that 
their  claim  was  subsequent  and  subordinate 
to  said  mortgage,  and  the  court  found  and  de- 
creed in  that  action  in  accordance  with  this 
allegation.  Under  the  judgment  rendered 
therein  the  property  was  sold  by  the  sher- 
iff October  16,  1897,  to  Catherine  Walsh,  for 
the  amount  of  the  Judgment  and  costs;  and 
immediately  thereafter  she  assigned  the  sher- 
iff's certificate  to  the  defendant  herein,  to 
whom  on  April  17,  1898,  the  sheriff  executed 
a  deed  of  conveyance.  Upon  these  facts  the 
plaintiffs  ask  that  the  sherifTs  deed  be  ad- 
judged void,  and  that  their  title  to  the  prem- 
ises be  quieted  against  any  claim  of  the  de- 
fendant The  defendant  demurred  to  the 
complaint  upon  the  ground  that  it  failed  to 
state  a  cause  of  action,  and  also  upon  the 
ground  that  two  causes  of  action  had  been 
improperly  united  therein,  viz.  an  action  to 
quiet  the  plaintiffs'  title,  and  an  action  to 
have  the  sherlfTs  deed  declared  void.  The 
demurrer  was  sustained  by  the  court,  and 
from  the  Judgment  entered  in  favor  of  the  de- 
fendant the  plaintiffs  have  appealed. 

1.  The  complaint  presents  only  a  single 
cause  of  action,  viz.  the  enforcement  of  the 
plaintiffs'  right  to  the  premises  in  question 
against  the  unlawful  claim  of  the  defendant 
thereto.  As  a  portion  of  the  remedy  for  the 
enforcement  of  that  right.  It  seeks  the  annul- 
ment of  the  sheriff's  deed,  but  a  plaintiff  may 
frequently  be  entitled  to  several  species  of 
remedy  for  the  enforcement  of  a  single  right. 
Pom.  Rem.  g  459;  Hutchinson  v.  Answorth, 
73  Cal.  4.'>2,  1.5  Pac.  82:  McT.ennan  v.  Mc- 
Donnell, 78  Cal.  273,  20  Pac.  5G0. 

2.  Ui)on  the  authority  of  Laughlin  v. 
Wright,  fi3  Cal.  113,  affirmed  in  McDowell  v. 
His  Creditors,  103  Cal.  204,  35  Pac.  1031,  the 


declaration  fil^d  by  Beronlo  did  not  have  the 
effect  to  impress  the  property  with  any  of 
the  characteristics  of  a  homestead.  The  con- 
veyance by  Beronlo,  without  his  wife  unit- 
ing therein,  had  the  effect,  therefore,  to 
transfer  to  Ingalls  the  title  to  the  property, 
and,  being  of  record  at  the  date  of  the  exe- 
cution of  the  mortgage,  was  notice  to  the 
mortgagee  that  Beronlo  had  already  parted 
with  his  title  thereto.  Under  the  convey- 
ance by  Ingalls  to  the  plalhtiffs,  they  there- 
fore took  the  property  freed  from  the  incum- 
brance of  the  mortgage,  or  of  any  title  de- 
rived thereunder. 

3.  It  1b  contended,  however,  on  behalf  of 
the  defendant,  that  inasmuch  as  the  plain- 
tiffs ha:«ln  were  made  parties  defendant  in 
the  foreclosure  suit,  and  the  court  decreed 
in  that  action  that  their  rights  and  Interests 
in  the  mortgaged  premises  were  subsequent 
and  subordinate  to  the  mortgage,  they  are 
estopped  from  asserting  any  claim  thereto 
adverse  to  the  title  derived  by  virtue  of  tiie 
sale  under  said  Judgment  of  foreclosure.  In 
order  that  a  Judgment  in.  one  action  may 
constitute  an  eatoi^>el  against  the  parties 
thereto  in  a  subsequent  action,  it  must  be 
made  to  appear,  either  upon  the  face  of  the 
record  or  by  extrinsic  evidence,  that  the  iden- 
tical questions  involved  in  the  issues  to  be 
tried  were  determined  in  the  former  action. 
1  Greenl.  Bv.  §  628;  Kerr  v.  Hays,  35  N.  Y. 
331;  Cromwell  v.  Sac  Co.,  04  U.  S.  851,  24 
L.  Ed.  196;  Russell  v.  Place,  94  U.  S.  606, 
24  Ll  Bd.  214;  Lillis  t.  Ditch  Co.,  95  Gal. 
653,  30  Pac.  1108.  "Every  estoppel  must  be 
certain  to  every  Intent,  and  not  to  be  taken 
by  argument  or  inference."  Co.  Lltt  862b. 
"If  npon  the  face  of  a  record  anything  is  left 
to  conjecture  as  to  what  was  necessarily  in- 
volved and  decided,  there  is  no  estoppel  In  It 
when  pleaded,  and  nothing  conclusive  in  It 
when  offered  In  evidence."  Russell  v.  Place, 
supra.  By  section  1908,  snbd.  2,  Code  Cly. 
Free.,  the  effect  of  a  Judgment  is  conclusive 
•In  respect  to  the  matter  directly  adjudged"; 
and  by  section  1911,  "That  only  is  deemed 
to  have  been  adjudged  In  a  former  action 
which  ai^)ears  upon  its  face  to  have  been  so 
adjudged,  or  which  was  actually  and  neces- 
sarily included  therein  or  necessary  thereto." 
The  object  of  a  suit  for  the  foreclosure  of  a 
mortgage  Is  to  subject  to  a  Judicial  sale,  and 
vest  in  the  purchaser  thereunder,  the  same 
title  or  estate  in  the  mortgaged  property 
which  the  mortgagor  had  at  the  time  of  the 
execution  of  the  mortgage,  and  the  only  prop- 
er or  necessary  parties  defendant  to  such  suit 
are  the  mortgagor,  and  those  who  claim  an 
Interest  in  the  property  derived  subsequent 
to  the  date  of  the  mortgage.  Titles  adverse 
to  that  of  the  mortgagor,  or  superior  to  that 
covered  by  the  mortgage,  are  not  proper  sub- 
jects for  determination  in  the  suit  Jones, 
Mortg.  i  1580;  Wilt.  Force.  {(  191,  192;  Mc- 
Comb  V.  Spangler,  71  Cal.  418,  12  Pac.  347. 
Whenever  it  is  made  to  appear  that^e  In- 
terest of  a  defendant  is  adverse  or  superior 
to  that  covered  by  the  mortgage,  the  proper- 
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action  of  the  court  Is  to  dismiss  him  from  the 
Hult.  Ord  V.  Bartlett  83  Cal.  428,  23  Pac. 
705;  Cody  v.  Bean,  03  Cal.  578,  29  Pac.  223; 
Hoppe  V.  Hoppe,  104  Cal.  »4,  37  Pac  804.  If, 
however,  the  plaintiff  makes  the  holder  of 
an  adverse  title  a  party  defendant  to  the 
foreclosure  suit,  setting  forth  facts  from 
which  he  claims  that  such  title  is  subordinate 
to  his  mortgage,  and  issnes  upon  these  facts 
are  presented  for  adjudication  without  objec- 
tion on  the  part  of  the  defendant,  the  judg- 
ment of  the  court  thereon  will  not  be  void. 
The  court  may  decline  to  pass  npon  the  ques- 
tion, as  not  germane  to  the  suit  for  foreclo- 
sure, or  It  may  determine  that  snch  claim  of 
the  defendant  Is  unfounded,  or  that  his  in- 
terest in  the  premises  is  subordinate  to  the 
mortgage,  or  it  may  render  a  decree  of  fore- 
dosure,  subject  to  the  prior  rights  of  such 
defendant  The  subject-matter  of  such  con- 
troversy will  be  within  the  Jurisdiction  of  the 
court  and,  if  the  parties  thereto  submit  the 
controversy  to  its  determination,  the  Judg- 
ment thus  rendered  will  be  as  conclusive  upon 
them  as  if  rendered  in  an  action  specially 
brought  for  that  purpose,  and  will  not  be 
subject  to  collateral  attack.  Helck  t.  Rein- 
heimer,  105  N.  Y.  470,  12  N.  E.  37;  Qoebel  v. 
IfBa,  111  N.  Y.  170,  18  N.  E.  649;  Cromwell  v. 
Macl-ean,  123  N.  Y.  474,  25  N.  B.  932.  Under 
the  usual  allegation  in  a  complaint  for  fore- 
closure, that  a  defendant  other  than  the 
mortgagor  claims  some  interest  in  the  prem- 
ises, and  that  such  interest  is  subsequent  and 
subordinate  to  that  created  by  the  mortgage, 
any  prior  interest  held  by  such  defendant  is 
not  affected  by  the  Judgment  therein.  Such 
averment  is  not  material  to  the  plaintiffs* 
cause  of  action,  nor  is  it  an  issuable  fact;  and 
whether  the  court  rendered  judgment  upon 
the  default  of  the  defendant  or  upon  an  issue 
created  by  a  dental  of  this  averment  without 
setting  forth  the  character  of  his  Interest 
any  prior  interest  held  by  him  is  not  affected 
by  such  Judgment.  Lewis  v.  Smith,  0  N.  Y. 
.502;  Frost  v.  Koon,  30  N.  Y.  428;  Smith  v. 
Roberts,  91  N.  Y.  470;  Payn  v.  Grant.  23 
Ilun,  134;  Elder  v.  Splnks,  53  Cal.  293;  Sich- 
ler  v.  Look,  98  Cal.  600,  20  Pac.  220.  It  does 
not  appear  that  in  the  foreclosure  suit  there 
was  any  adjudication  upon  the  title  of  the 
plaintiffs  which  is  set  forth  in  the  complaint 
heroin,  or  that  their  claim  that  their  intei-est 
in  the  mortgaged  premises  is  superior  to  that 
derived  under  the  mortgage  was  submitted 
to  tliat  court  for  determination,  or  was  de- 
termined by  it  The  allegation  in  the  com- 
plaint therein  that  they  claimed  an  interest 
in  the  mortgaged  premises,  and  that  this 
claim  was  subsequent  and  subordinate  to  said 
mortgage,  did  not  present  this  issue  for  deter- 
mination. The  averment  that  their  claim 
was  "subordinate"  to  the  mortgage  was  but 
a  legal  conclusion,  and  the  allegation  of  fact 
upon  which  that  conclusion  depended— that 
the  claim  was  subsequent  to  the  mortgage — 
negatived  any  claim  that  it  was  prior  thereto. 
The  answer  of  these  plaintiffs  was  but  a 
denial  of  these  allegations,  and  their  admis- 


sion that  they  had  an  interest  in  said  prem- 
ises aa  purchasers  was  not  only  consistent 
with  the  allegations  of  the  complaint  and 
with  the  object  of  the  foreclosure  suit  but 
failed  to  present  any  issue  upon  a  claim  of 
title  superior  to  that  covered  by  the  mort- 
gage, or  upon  the  validity  of  such  title.  No 
facts  were  alleged,  either  In  the  complaint 
or  in  their  answer,  by  which  an  issue  upon 
their  title  or  claim  was  presented  to  the 
court  or  made  a  subject  for  its  determination; 
and  the  oral  statement  of  their  attorneys  to 
the  court  and  its  finding  and  decree  thereon 
that  their  claim  and  interest  were  "subse- 
quent" and  subordinate  to  said  mortgage,  is 
of  no  higher  force  than  if  made  npon  their 
default  The  demurrer  should  therefore  have 
been  overruled.  The  Judgment  is  reversed, 
and  the  superior  court  is  directed  to  enter  an 
order  overruling  the  demurrer  of  the  de- 
fendant and  giving  to  It  a  reasonable  time 
within  which  to  answer  the  complaint 

We  concur:    VAN  DYKE,  J.;  GAROUTTE. 
J. 


1»  Cal.  177 
LAST  CHANCE  WATER-DITCH  CO.  r. 
EMIGRANT  DITCH  CO.    (Sac.  636.) 
(Supreme  Court  of  California.    July  20,  1900.) 

DITCH  COMPANIES— DIVERTING  WATER— AC- 
TION—PLACE  OP  TRIAL. 
Where  plaintiff  owned  a  water  ditch  situ- 
ate partly  in  the  county  of  F.  and  partly  in 
the  county  of  K.,  its  right  to  have  water  flow 
through  it  was  coextensive  with  its  right  to  the 
ditch;  and  hence  an  action  to  enjoin  defendant 
from  diverting  the  water  was  properly  brought 
in  K.  county,  though  defendant  resided_  in  F. 
county,  and  the  diversion  also  occurred  in  that 
county. 

Department  1.  Appeal  from  superior 
court.  Kings  county. 

Action  by  the  i.ast  Chance  Water-Ditch 
Company,  a  corporation,  against  the  Emi- 
grant Ditch  Company,  to  enjoin  defendant 
from  diverting  water  from  plaintiff's  ditch. 
From  an  order  denying  a  motion  to  change 
the  place  of  trial,  defendant  appeals.  Af- 
firmed. 

L.  L.  Cory  and  Stanton  L.  Carter,  for  ap- 
pellant Bradley  &  Famsworth  and  Short 
&  Irwin,  for  respondent 

HARRISON,  J.  Appeal  from  an  order 
denying  a  motion  to  change  the  place  of 
trial.  Plaintiff  is  the  proprietor  of  a  water 
ditch  situate  partly  in  Fresno  county  and 
partly  in  Kings  county,  through  and  by 
means  of  which  it  takes  and  supplies  to  its 
stockholders  water  which  It  has  appropria- 
ted firom  Kings  river  for  the  Irrigation  of 
their  lands  situated  along  the  line  of  the 
ditch.  In  1S94  the  defendant  constructed  a 
canal  known  as  the  "Fowler  Switch  Canal," 
about  32  miles  above  the  head  of  the  plain- 
tiff's ditch,  through  which  It  diverted  a  cer- 
tain quantity  of  water  from  Kings  river, 
and  afterwards  constructed  a  dam  In  the 
channel  of  the  river  Just  below  the  head  of 
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■aid  canal,  by  means  of  which  It  has  since 
April,  1898,  diverted  all  the  water  flowing 
In  the  channel  of  the  rlrer  at  the  head  of 
the  canal,  and  prevented  the  water  from 
entering  the  plaintiff's  ditch,  and  thereby 
deprived  It  of  the  water  of  the  river  to 
which  It  Is  entitled,  and  threatens  to  con- 
tinue such  diversion  of  the  water.  The 
plaintiff  brought  this  action  In  the  county 
of  Kings  to  enjoin  the  defendant  from  thus 
interfering  with  the  natural  flow  of  the  wa- 
ter. The  defendant  has  Its  office  and  prin- 
cipal place  of  business  in  the  county  of 
Fresno,  and  the  point  at  which  the  defend- 
ant constructed  the  dam  and  diverted  the 
water  from  Kings  river  is  also  within  the 
county  of  Fresno,  and  the  water  diverted  by 
defendant  was  used  for  Irrigating  lands 
within  the  county  of  Fresno.  Upon  an  affi- 
davit setting  forth  these  facts,  the  defend- 
ant moved  the  court  to  have  the  action 
transferred  for  trial  to  the  county  of  Fresno. 
The  motion  was  denied,  and  the  defendant 
has  appealed. 

The  case  falls  directly  within  the  princi- 
ples declared  In  Lower  Kings  River  Water- 
Ditch  Co.  T.  Kings  River  &  Fresno  Canal 
Co.,  60  Cal.  408,  In  which  it  was  held  that 
the  plaintiff's  right  to  have  water  flow  in 
the  ditch  is  coextensive  with  Its  right  to 
the  ditch,  and  that,  although  the  act  of  di- 
verting the  water  committed  In  Fresno 
county.  It  was  an  Injury  to  that  portion  of 
Its  ditch  which  was  In  Tulare  county,  and 
that  the  action  was  properly  brought  In  the 
latter  county.  In  Drlnkhouse  v.  Water- 
works, 80  Cnl.  308,  22  Pac.  252,  It  was  held 
that  a  suit  for  an  Injunction  to  restrain  the 
defendant  from  building  a  dam  which  when 
completed  would  permanently  flood  the 
plalntl07s  land  was  a  suit  for  an  Injury  to 
real  property,  and  under  section  392,  Code 
Civ.  Proc,  the  county  In  which  was  situated 
the  property  that  would  be  Injured  was  the 
proper  place  for  Its  trial,  even  though  the 
action  did  not  seek  for  damages.  The  right 
of  the  plaintiff  to  maintain  the  action  with- 
out aven-ing  that  it  had  already  sustained 
any  damage,  or  the  amount  thereof,  is  clear. 
Moore  v.  Waterworks,  68  Cal.  146,  8  Pac. 
816.    The  order  Is  affirmed. 


We  concur:    VAN  DYKE,  J. ;  G AROTJTTB, 
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PEOPLE  V.  PUTTMAN.    (Or.  6G0.) 

(Supreme  Court  of  Cnlitornia.    July  19,  1900.) 

HOMICIDE— TRIAL— CONTINUANCE  —  MOTION  — 
AFKIDAVIT- POSTPONEMENT  OP  TRIAL— WIT- 
NESSES—CONDUCT  OP  PROSECUTINQ  ATTOR- 
NEi'-INSTRUCTIONS— APPEAL. 

1.  An  affidavit  for  a  continuance  of  a  crim- 
inal case  on  the  ground  of  absence  of  witnesses 
and  lack  of  counsel,  which  failed  to  give  the 
nanw^s  of  the  witnesses,  except  one.  who  was 
stated  to  be  a  convict  sentenced  to  be  executed 
within  10  days,  and,  as  to  counsel,  alleged  only 
that  defendant's  mother  was  endeavoring  to 
negotiate  for  the  services  of  another  attorney, 
MP,— CI 


but  failed  to  show  any  diligence,  was  insuffi- 
cient, and  the  motion  yas  properly  overruled. 

2.  Where  it  does  not  appear  that  defendant 
in  a  criminal  case  was  prejudiced  by  the  ac- 
tion of  the  court  in  overruling  his  motion  for  a 
postponement,  such  action  will  not  be  reversed 
on  appeal. 

3.  Where,  in  a  criminal  case,  the  defendant 
made  application  to  have  certain  convicts  in  the 
state  prison  brought  to  the  place  of  trial  to 
testify  in  his  behalf,  and  the  court  Rranted  the 
application  as  to  part,  and  ordered  the  depo- 
sitions of  the  others  taken,  defendant  has  no 
cause  of  complaint,  since  an  order  for  the  pro- 
duction of  such  witnesses  does  not  issue  as  a 
matter  of  right. 

4.  It  is  permissible  to  ask  a  convict  witness 
in  a  criminal  case  the  nature  of  the  felony  of 
which  he  was  convicted. 

5.  Where  in  a  criminal  case  the  court  char- 
ged that  certain  statements  of  the  prosecuting 
attorney  which  were  outside  the  issues  involved 
should  be  disregarded,  and  it  did  not  appear 
that  the  improper  remarks  were  such  as  to  mili- 
tate against  a  fair  trial,  error  cannot  be  predi- 
cated thereon. 

6.  An  instruction  in  a  criminal  case  which, 
in  substance,  tells  the  jury  that  they  are  not 
to  disregard  the  testimony  of  convict  witness- 
es merely  because  they  are  convicts,  but  that 
they  are  to  consider  and  weigh  their  testi- 
mony according  to  the  rules  of  evidence,  is  not 
open  to  objection. 

7.  Where,  in  a  prosecution  for  murder,  there 
was  no  dispute  as  to  the  fact  of  the  homicide, 
an  instruction  assuming  the  fact  as  true  was 
not  objectionable. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county. 

George  Pultman  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

F.  S.  Sprague,  S.  S.  Holl,  and  B.  C.  Har- 
rison, for  appellant  Atty.  Gen.  Ford,  for 
the  State. 

VAN  DYKE,  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  Sacramen- 
to county  for  the  crime  of  murder,  and  was 
tried  and  convicted  of  murder  In  the  first  de- 
gree. He  thereupon  moved  for  a  new  trial, 
which  was  denied,  and  he  was  sentenced  to 
death  by  hanging.  From  the  Judgment  and 
order  overruling  his  motion  for  a  new  trial, 
the  defendant  prosecutes  this  appeal. 

The  evidence  discloses  that  the  defendant 
was  a  convict  In  the  state  prison  at  Folsom; 
that  on  May  15, 1899,  within  the  prison  wails, 
defendant  walked  past  a  fellow  convict 
named  Showers,  who  was  sitting  on  a  door- 
step, wheeled  around,  grasped  Showers  by 
the  chin  with  his  left  hand,  pulled  his  head 
around,  and  stabbed  him  six  times  with  a 
knife,  from  the  effects  of  which  Showers  died 
In  a  few  minutes  thereafter. 

The  first  point  made  on  the  part  of  the  ap- 
pellant Is  that  the  court  erred  In  overruling 
the  defendant's  motion  for  a  continuance  of 
the  trial.  The  motion  is  based  on  affidavits 
of  one  of  defendant's  counsel.  Pretty  much 
everything  stated  In  the  affidavit  was  upon 
Information  and  belief.  The  grounds  for  a 
continuance  were:  First,  absence  of  witness- 
es; and  second,  lack  of  sufficient  counsel. 
The  names  of  the  witnesses,  except  as  to 
one  Al)e  Majors,  are  not  given;  and  It  Is 
stated  that  said  Majors  was  a  convict,  and 
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to  be  executed  •within  10  days  from  the  date 
of  the  affidavit,  and  bis  testimony  web  sought 
to  be  procured  for  the  purpose  of  refuting 
an  anticipated  theory  of  the  prosecution. 
There  was  no  showing  of  diligence  in  the  affi- 
davit, nor  that  the  continuance  was  not 
sought  for  mere  delay.  With  reference  to  ob- 
taining additional  counsel,  the  affidavit  sets 
forth  that  defendant's  mother  was  endeavor- 
ing to  negotiate  for  the  services  of  an  attor- 
ney other  than  tbe  two  appointed  by  the  court 
to  defend  the  appellant  The  affidavit  was 
clearly  insufficient  on  both  of  tbe  grounds, 
and  It  was  not  an  abuse  of  discretion  on  tbe 
part  of  tbe  trial  court  to  deny  the  motion. 
Besides,  It  appears  that  tbe  defendant  was 
zealously  and  ably  defended  by  tbe  counsel 
who  represented  him,  and  was  allowed  an 
opportimlty  to,  and  did,  procure  tbe  attend- 
ance of  witnesses.  The  cause  was  set  down 
for  trial  on  June  5,  1800,  and  prior  thereto 
the  court  permitted  tbe  defendant  to  with- 
draw bis  plea  of  not  guilty.  In  order  to  file 
an  objection  to  the  sufficiency  of  the  Inf onua- 
ton.  Tbe  court  having  overruled  the  objec- 
tion to  the  sufficiency  of  the  Information,  and 
the  defendant  having  again  entered  his  plea 
of  not  guilty,  he  moved  the  court  to  continue 
the  cause  to  some  other  date  than  the  6th  of 
June,  which  motion  was  denied,  and  this  Is 
assigned  as  error.  It  Is  not  shown,  nor  does 
It  appear,  that  the  defendant  was  prejudiced 
In  any  way  by  the  ruling  of  tbe  court  In  re- 
fusing to  postpone  the  trial,  and  It  Is  appar- 
ent that  he  was  not  so  prejudiced. 

The  defendant  made  application  to  have  13 
ccmvicts,  some  of  them  under  sentence  of 
death,  and  confined  In  the  state  prison  at  Fol- 
som,  brought  to  Sacramento  to  testify  In  his 
behalf.  Upon  the  showing  made,  the  court 
granted  the  application  as  to  6  of  the  parties 
mentioned  in  the  affidavit,  and  ordered  that 
the  depositions  of  tbe  other  7  be  taken  at  tbe 
prison.  This  question  was  fully  considered 
In  WlUard  v.  Superior  Court,  82  Cal.  456, 
22  Pac.  1120.  It  was  there  held  that  tbe 
order  for  the  production  of  such  witnesses 
does  not  Issue  as  a  matter  of  right  It  is- 
sues only  when  It  appears  to  the  satisfaction 
of  tbe  trial  court  that  the  witness  is  neces- 
sary. Tbe  statute  has  lodged  In  that  court 
the  right  to  determine  whether  the  vrltness 
Is  necessary.  In  the  concurring  opinion  of 
Chief  Justice  Beatty  he  says:  "I  feel  very 
sure,  however,  that  It  does  not  mean,  and 
that  it  never  was  intended,  that  on  the  mere 
demand  of  a  defendant  in  a  criminal  ac- 
tion, any  convict,  or  any  number  of  convicts, 
must  be  transported  from  the  state  prison  to 
the  place  of  trial,  as  an  essential  prerequisite 
to  proceeding  with  the  trial.  It  Is  not  possi- 
ble that  tbe  court  or  judge  to  whom  appli- 
cation Is  made  has  no  discretion  to  examine 
the  sufficiency  of  the  grounds  upon  which  It 
Is  based,  and  to  deny  It  If  In  his  opinion  it 
ought  to  be  denied."  In  People  v.  Wlllard, 
92  Cal.  486,  28  Pac.  587,  in  reference  to  this 
same  matter,  It  Is  said:  "We  feel  that  this 
Is  A  privilege  extended  to  persons  accused  of 


crime  which  is  capable  of  gross  abuse  unless, 
strictly  guarded,  and  we  do  not  wish  to  be 
understood  as  holding  that  the  order  should 
be  made  except  upon  a  very  strict  showing, 
and  upon  previous  notice  to  the  state  of  the 
application;  but  when  such  notice  has  been 
given,  and  a  case  of  apparent  necessity  is 
made  out,  or.  In  other  words,  when  tbe  ma- 
teriality of  tbe  evidence  and  its  Imiwrtance 
are  clearly  and  satisfactorily  shown,  and  tbe 
good  faith  of  tbe  defendant  making  tbe  ap- 
plication also  appears,  tbe  court  should,  in 
the  exercise  of  Its  discretion,  make  the  order 
for  the  attendance  of  the  prisoner  as  a  wit- 
ness." In  the  case  under  consideration  It  Is 
quite  apparent  that  the  action  of  the  court 
was  not  at  all  prejudicial,  inasmuch  as  tbe 
defendant  was  allowed  to  take  the  deposi- 
tions of  tbe  witnesses  named  who  were  not 
ordered  produced  at  the  trial,  thereby  giving 
him  the  benefit  of  the  testimony  of  all  of 
those  named  in  his  application. 

Under  the  rule  laid  down  In  this  coint  In 
People  v.  Chin  Hane,  106  CaL  607,  41  Pac. 
697,  it  is  permissible  to  ask  a  witness  tbe  na- 
ture of  the  felony  of  which  he  has  been  con- 
victed. Although  an  objection  to  such  a  ques- 
tion asked  by  the  defense  of  tbe  witness 
James  was  sustained,  yet  tbe  witness  an- 
swered the  question,  and  tbe  answer  was  not 
stricken  out  Therefore  tbe  defendant  was 
not  Injured  by  tbe  ruling.  The  same  may  be 
said  in  reference  to  tbe  question  asked  of  the 
witness  Rodgers. 

Error  is  assigned  In  reference  to  tbe  re- 
marks made  by  the  district  attorney  in  his 
argument  to  the  jury.  Possibly  some  of  the 
matters  touched  upon  by  the  district  attorney 
may  be  said  to  be  outside  of  the  issues,  but 
the  court  instructed  the  jury  specially  not  to 
regard  any  of  the  statements  that  were  ob- 
jected to  by  the  defendant  Counsel's  con- 
duct must  reach  a  course  of  proceeding  mili- 
tating against  justice  and  the  fair  and  order- 
ly conduct  which  should  characterize  a  ju- 
dicial proceeding  In  criminal  cases,  before  er- 
ror can  be  predicated  on  It.  People  t.  Ward. 
106  Cal.  340,  38  Pac.  91S;  Same  v.  Wong 
Cbuey,  117  CaL  630,  49  Pac.  833. 

Error  Is  assigned  as  to  an  instruction  given 
in  reference  to  convict  testimony,  and  it  is 
contended  by  appellant's  counsel  that  tbe  In- 
struction In  effect  told  the  Jury  that  they 
were  to  disregard  tbe  fact  that  certain  wit- 
nesses bad  been  convicted  of  a  felony.  In 
weighing  their  testimony.  The  Instruction 
will  not  bear  the  Interpretation  put  upon  It 
by  appellant.  It  was.  In  substance,  that  the 
Jury  were  not  to  arbitrarily  reject  the  testi- 
mony of  tbe  convict  witnesses  simply  be- 
cause they  were  convicts,  but  that  their  tes- 
timony should  be  considered  and  weighed  In 
accordance  with  the  rules  of  evidence. 

Enot  is  assigned  In  the  giving  of  certain 
charges  by  the  court  at  the  request  of  the 
prosecution,  on  the  ground  that  such  charges 
are  In  respect  to  matters  of  fact,  and  are 
therefore  prohibited  by  tbe  constitution  (sec- 
tion 17,  art  6).    An  instruction  wblcb  as- 
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sumes  a  tact  as  proved  will  not  warrant  a 
reversal.  It  tbe  fact  is  admitted,  or  there  Is 
no  sliadow  ot  conflict  of  evidence  with  re- 
spect to  it.  The  matter  of  fact  referred  to 
by  the  trial  court  here  was  the  com  mission 
of  the  homicide,  about  which  there  seems  to 
have  been  no  dispute  or  question  at  the  time 
the  Instructions  were  given.  People  v.  Mes- 
sersmlth.  61  Cal.  249;  Same  ▼.  FhlUlps,  70 
Cal.  61, 11  Pac.  493;  Same  t.  Lee  Saxe  Bo,  72 
OaL  623.  14  Pac.  310. 

Tbe  court  did  not  err  In  refusing  at  the  de- 
fendant's request  to  give  certain  instructions 
with  reference  to  a  preponderance  of  evi- 
dence. Other  instructions  bearing  upon  that 
question,  free  from  tbe  objectiraa  of  defend- 
ant's Instructions,  were  given. 

An  examination  of  the  record  shows  that 
the  Instructions  as  a  whole,  as  well  as  the  en- 
tire course  of  the  trial,  were  as  fair  and  fa- 
vorable to  the  defendant  as  the  case  would 
Justify.   Judgment  and  order  affirmed. 

We  concur:  McFARLAND,  J.;  HABBI- 
80N.  J.;  QABOUTTB,  J. 


(129  Cal.  1S4) 

WHITEHCRST  v.  STUABT.     (S.  F.  l,848.)t 

(Supreme  Conrt  of  Oslifomia.    July  IB,  1900.) 

CORPORATIONS  —  ACTIONS     AGAINST     STOCK- 
H0U3BR— JUDGMENT  BY  DEFAULT— COM- 
PLAINT—BUFFICIBNCY. 

A  complaint  to  enforce  a  Btockholder's 
liability  set  forth  the  existence  of  the  corpora- 
tion and  Its  capital  stock,  and  alleged  that  the 
corporation,  for  valae  received,  executed  tbe 
note  set  forth  in  the  complaint,  which  was  due 
and  unpaid,  and  that,  daring  the  time  said 
debts  and  liabilities  of  the  corporation  were 
contracted,  defendant  was  a  stockholder  (giv- 
ing the  number  of  diares  of  stock  held  by 
him).     Held,  that  the  allegations  of  the  com- 

Slaint  were  suflScient  to  support  a  judgment  by 
efault,  as  against  the  objection  that  it  did  not 
allege  when  the  indebtedness  for  which  the 
notes  were  given  was  incurred,  which  was  walv> 
ed  tv  failure  to  demur. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county. 

Action  by  one  Whitchurst  against  one 
Stuart  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

O.  D.  Wright,  for  appellant  B.  B.  (Sodt* 
ran,  for  respondent 

HARRISON,  J.  Tbe  plaintiff  seeks  by  this 
action  to  recover  from  tbe  defendant  as 
a  stockholder  in  tbe  Standard  Gold  &  Sliver 
liinlng  Company,  a  corporation,  a  certain 
sum  of  money,  as  and  for  bis  proportion  of 
tbe  indebtedness  of  tbe  corporation.  Judg- 
ment by  default  for  tbe  amount  claimed  was 
entered  against  tbe  defendant  and  he  has 
appealed  therefrom  upon  tbe  ground  that 
tbe  complaint  falls  to  state  a  cause  of  ac- 
tion against  blm. 

Tbe  complaint  sets  forth  tbe  existence  of 
tbe  corporation  and  tbe  amount  of  Its  cap- 
ital stock,  and  also  sets  forth  certain  promis- 
sory notes  transferred  to  tbe  plaintiff,  which 
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are  alleged  to  have  been  ezecntied  by  tbe 
corporation  and  to  be  past  maturity  and  un- 
paid. It  alleges  that  on  certain  days  (nam- 
ing them)  "said  corporation,  for  value  re- 
ceived, by  Its  officers  and  agents  duly  au- 
thorized and  empowered  thereto,"  made  tbe 
promissory  notes  thus  set  forth.  It  also  al- 
leges "that  at  and  during  the  times  said 
debts  and  liabilities  were  contracted  and  In- 
curred, the  defendant  was  a  stockholder  in 
said  corporation"  (giving  tbe  number  of 
shares  of  stock  held  by  him),  and  asks  for 
Judgment  for  $490,  wbich  Is  alleged  to  be 
the  "proportion  of  said  indebtedness  tat 
which  tbe  defendant  is  liable  to  the  plain- 
tiff." The  objections  to  the  complaint  urged 
by  tbe  apellant  are  that  it  does  not  ap- 
pear tlierefrom  that  tbe  original  indebted- 
ness of  the  corporation  was  created  at  tbe 
times  when  the  notes  were  executed,  and 
that  the  notes  may  have  been  given  for  an 
indebtedness  created  prior  to  tbe  time  when 
the  defendant  became  a  stockholder  In  tbe 
corporation.  It  may  be  conceded  that  the 
complaint  Is  open  to  the  objection  of  uncer- 
tainty, in  falling  to  allege  with  deflnlteness 
tbe  times  when  the  corporation  Incurred  the 
indebtedness  for  which  the  notes  were  giv- 
en, and.  If  a  special  demurrer  had  been  In- 
terposed upon  that  ground,  it  should  haw 
been  sustained;  but  this  objection  was  waiy> 
ed  by  falling  to  so  present  it.  The  allega- 
tion that  "at  tbe  times  said  debts  and  lia- 
bilities were  contracted  and  incurred,  de- 
fendant was  a  stockholder  in  said  corpora- 
tion," is  an  Inferential  averment  that  the 
debts  and  llablUties  of  the  corporation  rep- 
resented by  the  promissory  notes  were  con- 
tracted and  Incurred  while  tbe  defendant 
was  a  stockholder  therein  to  tbe  amount 
alleged.  This  is  a  defective  statement  of 
a  material  fact  and  for  that  reason  was 
subject  to  special  demurrer,  but  it  cannot 
be  held  that  there  is  an  entire  absence  of  an 
allegation  of  such  fact  If  this  objection 
bad  been  made,  it  might  have  been  cured 
by  an  amendment  to  the  complaint  Hill  ▼. 
Haskin,  61  Cal.  175;  Gushing  v.  Pires,  124 
Cal.  663,  57  Pac.  672.  The  corporation  in- 
curred a  liability  at  the  times  when  tbe  notes 
were  given,  and  its  indebtedness  may  have 
been  Incurred  at  those  times.  Knowles  T. 
Sandercock,  107  CaL  629,  40  Pac.  1047; 
Plow  Works  V.  Montgomery,  116  (Tal.  380,  47 
Pac.  108.  Under  a  general  denial  to  a  com- 
plaint in  this  form,  evidence  in  support  of 
this  fact  If  received  without  objection,  aa 
well  aa  a  finding  thereon,  would  be  suffi- 
ciently within  the  issues  to  support  a  Judg- 
ment in  favor  of  the  plaintiff.  The  same  re- 
sult follows  a  Judgment  rendered  upon  a  de- 
fault of  the  defendant  by  reason  of  his  fail- 
ure to  appear  and  answer  tbe  complaint 
The  subsequent  averment  of  "the  proportion 
of  said  indebtedness  for  which  tbe  defend- 
ant is  liable  to  the  plaintiff"  indicates  that 
the  pleader  was  seeking  to  establish  the  lla- 
blllty  of  tbe  defendant  for  l>ls  proportion  of 
the  indebtedness  of  the  corporation  non- 
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sented  by  the  notes,  and  not  a  recovery  upon 
the  promissory  notes.  The  judgment  Is  af- 
firmed. 


J. 


We  concur:    VAN  DYKB^  J.;  GAROUTTBJ, 


m  Cal.  666 

In  re  MARTI'S  ESTATE.     (S.  F.  1,872.) 
(Supreme  Court  of  California.    July  19,  1900.) 

WILLS— DEVICES-PRECATORY  WORDS— IN- 
STRUCTIONS. 
"Where  testator  devised  all  his  property, 
both  real  and  persoDal,  to  his  wife,  with  power 
to  sell,  lease,  and  manage  the  business  without 
order  of  the  court,  and  in  a  subsequent  and 
independent  paragraph  stated  that  it  was  his 
desire  that  his  wife,  on  her  death,  should  de- 
vise to  his  relatives  one-half  of  the  property 
which  she  received  under  his  will,  the  wife  was 
entitled  to  the  entire  estate,  free  from  any  lim- 
itations or  trust  in  favor  of  testator's  relatives. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county. 

Proceedings  for  the  distribution  of  the  es- 
tate of  Melcholr  Marti,  deceased,  and  for  the 
construction  of  his  will.  From  a  decree  dis- 
tributing the  estate,  Elizabeth  J.  Marti  ap- 
peals.   Keversed. 

Llppltt  &  Llppitt  for  appellant  Stanley, 
McKinstry,  Bradley  &  McKlnstry,  for  re- 
spondents. 

HARRISON,  J.  This  appeal  is  from  the 
decree  of  distribution  In  the  above  estate, 
and  involves  the  construction  of  the  will  of 
the  decedent.  The  will,  after  a  bequest  of 
certain  personal  property,  contains  the  fol- 
lowing provisions:  "Secondly,  I  give  and 
bequeath  to  my  wife,  Elizabeth  Jenny  Mar- 
ti, all  the  other  property,  real  and  personal, 
and  wherever  situated,  of  which  I  may  die 
possessed  [giving  a  description  thereof].  I 
appoint  my  wife  as  executrix  of  this  my 
last  will  and  testament,  to  serve  without 
bonds,  with  full  power  of  disposition,  and 
to  manage  the  business,  to  sell,  to  lease,  and 
manage  the  property  without  order  of  the 
court  or  interference  whatever.  Upon  the 
death  of  my  wife,  I  desire  that  one-half  of 
the  property  bequeathed  to  her  shall  be  de- 
vised by  her  to  my  relatives."  The  dece- 
dent left  a  surviving  widow,  the  appellant 
herein,  and  three  nieces,  children  of  a  de- 
ceased sister,  who  are  the  respondents.  The 
property  involved  was  the  community  prop- 
erty of  the  deceased  and  the  appellant,  and 
she  has  elected  to  take  under  the  will.  The 
superior  court,  after  providing  for  the  lega- 
cy of  personal  property,  distributed  the  resi- 
due of  the  property  to  the  widow,  as  follows: 
"The  undivided  one-half  thereof  in  fee  abso- 
lute; and  the  remaining  one-half  for  and 
during  the  term  of  her  natural  life,  with  the 
remainder  In  fee  of  all  said  property,  real 
and  personal,  to  his  (Melchoir  Marti's)  rela- 
tives living  at  the  time  of  the  death  of  the 
said  Elizabeth  J.  Marti."  The  appellant  con- 
tends that  under  the  terms  of  the  will  she  is 
entitled  to  the  entire  residue  of  the  estate. 


as  absolute  owner,  while  the  respondent? 
claim  that  the  testator  has  provided  that 
one-half  of  his  estate  shall  belong  at  her 
death  to  those  who  would  then  be  his  heirs 
at  law,  and  that  the  appellant  is  entitled  to 
only  a  life  estate  In  that  half  of  the  proper- 
ty. The  testator  does  not  himself  make  di- 
rect disposition  of  any  portion  of  his  estate 
to  his  relatives,  but,  after  giving  the  whole 
thereof  to  bis  wife.  In  the  latter  part  of  bla 
will  expresses  his  desire  with  reference  to 
her  testamentary  disposition  of  the  property 
which  he  had  already  bequeathed  to  her. 
Section  1321,  Civ.  Code,  has,  therefore,  no 
application,  inasmuch  as  this  latter  part  of 
the  will  is  not  Irreconcilable  with  the  other 
parts.  The  contention  of  the  respondents  is 
that  a  proper  construction  of  the  will  makes 
the  appellant  a  trustee  of  one-half  of  the 
residue  of  the  estate  for  those  who  upon  her 
death  would  be  the  heirs  at  law  of  the  testa- 
tor. The  will  does  not  contain  any  direct 
words  of  trust,  but  It  Is  claimed  that  the 
precatory  words  used  by  the  testator  In  ex- 
pressing bis  desire  that  she  should  devise  it 
to  them  create  an  Implied  trust  which  can 
be  enforced  against  her. 

The  cardinal  rule  for  the  construction  of 
all  wills  Is  to  ascertain  the  Intention  of  the 
testator,  and  this  Intention  Is  to  be  ascer- 
tained from  the  words  of  his  will,  taking 
Into  view,  when  necessary  or  appropriate, 
the  circumstances  under  which  It  was  made. 
Civ.  Code,  i  1318.  Precatory  words  may  or 
may  not  create  a  trust,  according  as  they 
are  used,  and  whether  in  any  particular  will 
they  have  been  used  for  this  purpose  will 
depend  upon  the  construction  to  be  given 
to  that  win.  The  question  for  determina- 
tion is  whether  the  devisee  or  legatee  la  the 
beneficiary,  or  merely  a  trustee  for  others 
of  the  gift  bestowed  upon  him,— whether  the 
wish  or  desire  or  recommendation  that  is 
expressed  by  the  testator  is  meant  to  govern 
the  conduct  of  the  party  to  whom  It  is  ad- 
dressed, or  whether  It  Is  merely  an  Indica- 
tion of  that  which  he  thinks  would  be  a  rea- 
sonable exercise  of  the  discretion  of  that 
party,  leaving  It,  however,  to  the  party  to 
exercise  bis  own  discretion.  Williams  v. 
Williams,  1  Sim.  (N.  S.)  358.  In  order  to 
make  him  a  trustee,  It  must  appear  that  the 
testator  intended  to  impose  an  imperative 
obligation  upon  him,  and  for  that  purpose 
has  used  words  which  exclude  the  exercise 
of  discretion  or  option  In  reference  to  the 
act  in  question.  Briggs  v.  Penny.  3  Macn.  & 
a.  546.  Mr.  BIspham  says  (Eq.  $  71):  "The 
English  rule  now  Is  that  precatory  words 
are  not  to  be  regarded  as  Imperative  unless 
It  Is  plain  from  the  context  that  the  testator 
so  Intended  them."  "When  property  Is  giv- 
en absolutely  and  without  restriction,  a  trust 
is  not  to  be  lightly  Imposed,  upon  mere 
words  of  recommendation  and  confide' ci.'* 
Hess  V.  Slngler,  114  Mass.  56.  What  preca- 
tory words  annexed  to  a  bequest  or  devise 
will  create  a  trust  In  reference  to  the  prop- 
I  erty  bequeathed  or  devised  has  been  the  sub- 
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Ject  of  fretiuent  discussion  In  the  construc- 
tion of  wills,  and  It  Is  Impossible  to  bar- 
monlze  the  several  decisions  upon  tbe  sub- 
ject Upon  this  proposition,  more  perhaps 
than  upon  any  other,  may  It  be  said  that  tbe 
decision  in  any  one  case  cannot  be  taken  as 
a  precedent  for  another,  but  Is  available 
only  to  Illustrate  the  application  of  the  gen- 
eral rules  for  the  construction  of  wills.  Mr. 
Pomeroy  says  (Eq.  Jur.  f  1016),  "Each  case 
must  turn  upon  Its  own  circumstances,  and 
not  a  little  upon  tbe  sentiments  and  prepo- 
sessions  of  individual  Judges."  In  the  earlier 
cases  in  England,  and  also  in  this  country, 
where  those  cases  were  followed,  very  slight 
terms  were  held  sufficient  to  create  such  a 
trust;  but  in  the  later  cases  in  England,  as 
well  as  in  this  country,  with  the  exception, 
perhaps,  of  New  Jersey,  a  dilferent  rule  has 
been  followed.  Mr.  Redfield  says  (2  Redf. 
Am.  Cas.  Wills,  *413)  that  the  doctrine  of  tbe 
early  cases  Is  constantly  disregarded,  and 
that  the  inclination  of  the  later  cases  Is  to 
follow  the  natural  import  of  the  words  used. 
In  Re  DIggles,  and  Gregory  ▼.  Edmondson, 
39  Ch.  Div.  253,  It  was  said  by  Cotton,  L.  J.: 
"No  doubt.  In  tbe  old  cases  slight  espressions 
were  laid  hold  cf  to  create  a  trust,  but  the 
recent  authorities  have  gone  the  other  way. 
I  adhere  to  what  I  said  in  Re  Adams,  and 
The  Kensington  Vestry,  27  Ch.  Div.  394: 
'Having  regard  to  tbe  later  decisions,  we 
must  not  extend  the  old  cases  In  any  way,  or 
rely  upon  the  mere  use  of  any  particular 
words,  but,  considering  all  tbe  words  which 
are  used,  we  have  to  see  what  is  their  true 
effect,  and  what  was  the  intention  of  the 
testator,  as  expressed  In  his  will.' "  See, 
also.  Bank  v.  Raynor,  7  App.  Cas.  321;  Foose 
v.  Whitmore,  82  N.  Y.  405;  Bess  v.  SIngler, 
supra;  Story,  Eq.  Jur.  §  1069.  If  the  testa- 
tor accompanies  his  bequest  with  a  desire  on 
his  part  that  It  shall  be  applied  In  a  certain 
way,  or  for  the  benefit  of  another  than  the 
legatee,  either  by  coupling  the  same  as  a  di- 
recting clause  in  the  sentence  by  which  the 
bequest  Is  made,  or  by  specific  reference 
thereto,  there  Is  a  clear  manifestation  that 
It  was  his  intention  that  such  disposition 
should  be  made  of  the  property  given  to  the 
legatee.  In  such  a  case  a  duty  or  obligation 
towards  tbe  other  is  imposed  upon  the  lega- 
tee as  a  consideration  for  tbe  gift.  His  ac- 
ceptance of  the  property  Is  upon  the  condi- 
tion that  he  will  comply  with  the  direction 
or  request  of  the  testator,  and  he  will  be 
held  as  a  trustee  for  that  purpose.  Knox  v. 
Knox,  59  Wis.  172,  18  N.  W.  155;  Warner  v. 
Bates,  98  Mass.  274;  Eddy  v.  Hartshome,  34 
N.  J.  Eq.  419;  Campbell  v.  Beaumont,  91  N. 
Y.  464;  Colton  v.  Colton,  127  U.  S.  300.  8  Sup. 
Ot.  1104,  32  L.  Ed.  138.  But  we  have  not 
been  cited  to  any  case  In  which  It  has  been 
determined  that  a  legacy  or  devise  which  the 
testator  in  one  portion  of  his  will  has  given 
In  absolute  terms  is  held  In  trust  by  reason 
of  words  of  request  or  desire  contained  In  a 
subsequent  and  Independent  clause  of  the 
will.    In  Colton  v.  Colton,  cited  by  the  respond- 


ents, and  in  some  othet  cases,  tbe  words  by 
virtue  of  which  it  was  held  that  the  trust 
was  created  were  not.  It  is  true,  a  portion  of 
the  sentence  creating  the  gift,  but,  as  they 
followed  immediately  thereafter,  they  ac- 
companied the  gift  as  fully  as  though  Joined 
with  It  by  a  connecting  word.  The  court  In 
Its  opinion  places  stress  upon  the  fact  that 
the  bequest  to  the  wife  was  "immediately 
followed"  by  these  words,  and  that  they 
were  "in  direct  connection"  with  the  gift  It 
la  also  to  be  observed  that  In  that  case  the 
Intention  of  the  testator  was  derived  from  a 
comparison  of  other  clauses  in  the  will,  and 
also  in  view  of  the  circumstances  under 
which  the  will  was  made,— the  situation  of 
the  testator,  the  property  involved  in  tbe 
gift  to  his  wife,  the  circumstances  of  those 
for  whom  the  bequest  was  made,  and  the  re- 
lation between  them  and  the  testator,— while 
in  the  present  case  there  are  no  surrounding 
circumstances  to  be  considered,  and  the  in- 
tention of  tbe  testator  is  to  be  drawn  from 
the  language  used  in  the  will. 

The  precatory  words  In  the  present  will 
are,  "Upon  the  death  of  my  wife,  I  desire  that 
one-half  of  the  property  bequeathed  to  her 
shall  be  devised  by  her  to  my  relatives." 
These  words  stand  In  the  will  in  a  paragraph 
separate  from  that  by  which  the  property  is 
given  to  tbe  wife,  and  there  is  nothing  In  the 
context  or  in  any  other  part  of  the  will  which 
throws  any  light  upon  the  intention  with 
which  tbe  words  were  used.  The  words 
themselves  fall  far  short  of  a  command  or 
a  direction,  and  are,  rather.  In  the  nature 
of  an  expression  of  the  testator's  feelings, 
and  a  suggestion  or  recommendation  to  be 
considered  by  her  in  making  a  testamentary 
disposition  of  her  estate,  or  as  a  reason 
to  Influence  her  therein.  While  tbe  desire 
of  a  testator  for  the  disposition  of  bis  es- 
tate will  be  construed  as  a  command  when 
addressed  to  his  executor,  it  will  not  when 
addressed  to  his  legatee  be  construed  as  a 
limitation  upon  the  estate  or  Interest  which 
he  has  given  to  him  in  absolute  terms. 
"The  words  of  a  will  are  to  be  taken  in 
their  ordinary  and  grammatical  sense,  un- 
less a  clear  Intention  to  use  them  In  another 
sense  can  be  collected,  and  that  other  can  be 
ascertained."  Civ.  Code,  i  1324.  "Prima  fa- 
de a  mere  request,  or  an  expression  of  hope 
or  confidence  or  expectation,  does  not  Import 
a  command."  BIsp.  Eq.  S  71.  According  to 
the  ordinary  use  of  the  English  language,  tbe 
word  "desire"  does  not  Import  a  trust  or 
charge.  In  re  Diggles,  supra.  See,  also,  to 
the  same  effect.  In  re  Pennock's  Estate,  20 
Pa.  St  268;  Hopkins  t.  Glunt  HI  Pa.  St. 
287,  2  Ati.  183;  In  re  Bellas'  Estate,  176 
Pa.  St  122,  34  Atl.  1003;  Batchelor  v.  Macon. 
69  N.  C.  545;  Bills  v.  Bills,  80  Iowa,  260,  45 
N.  W.  748;  Hess  v.  SIngler,  114  Mass.  56; 
Shaw  V.  Lawless,  5  Clark  &  P.  120;  In  re 
Hutchinson,  8  Ch.  Div.  540;  In  re  Adams  and 
Tlie  Kensington  Vestry,  27  Ch.  Div.  394,  410. 
This  question  has  been  very  fully  considered 
in  a  recent  case  in  England  (Williams  v.  Wil- 
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Hams  [1897]  2  Ch.  12).  In  which  It  was  held 
that,  -where  the  testator  gare  his  residuary  es- 
tate to  his  wife  "In  the  fullest  trust  and  con- 
fidence that  she  will  carry  out  my  wishes"  in 
certain  particulars,  the  wife  took  the  estate 
absolutely  and  free  from  any  condition  or 
trust;  Llndley,  L.  J.,  saying,  "Unless  it  ap- 
pears from  t4ie  whole  will  that  an  obligation 
was  intended  to  be  imposed,  no  obligation 
will  be  held  to  exist."  See,  also.  Hill  v.  HIU 
[1897]  1  Q.  B.  483;  In  re  Hamilton  [189.->]  2 
Ch.  Dlv.  370,  12  Rep.  355.  The  testator  had 
by  a  previous  clause  in  his  will  given  and 
bequeathed  to  his  wife  "all  the  other  prop- 
erty, real  and  personal,  and  wherever  situat- 
ed, of  which  I  may  die  possessed."  This  gift 
is  explicit,  and  without  any  words  of  limita- 
tion or  qualification.  Considered  by  them- 
selves, they  create  in  lier  an  absolute  estate 
in  the  property  given  by  him.  The  authori- 
ties all  agree  that,  when  an  absolute  estate 
has  been  conveyed  In  one  clause  of  a  will.  It 
will  not  be  cut  down  or  limited  by  subse- 
tjuent  words,  except  such  as  indicate  as  clear 
an  intention  therefor  as  was  shown  by  the 
words  creating  the  estate.  Words  which 
merely  raise  a  doubt  or  suggest  an  inference 
win  not  affect  the  estate  tluis  conveyed,  and 
any  doubt  wiiich  may  be  suggested  by  reason 
of  such  subsequent  words  must  be  resolved 
in  favor  of  the  estate  first  conveyed.  This 
rule  of  construction  controls  the  rule  that  an 
interest  given  in  one  clause  of  a  will  may 
be  qualified  or  limited  by  a  subsequent  clause, 
ThornhiU  v.  Hail,  2  Clark  &  F.  3C;  Hess  v. 
Slngler,  114  Mass.  5C;  Clarke  v.  T.enpp.  88 
X.  Y.  228;  Freeman  v.  Colt,  9(1  N.  Y.  Ki;  Clay 
V.  Wood.  I.-jS  N.  Y.  1.14,  47  N.  E.  274;  Fullen- 
wider  V.  Watson.  113  Ind.  18,  14  X.  E.  ."71; 
The  rule  has  been  formulated  in  this  state  In 
section  1322,  CIv.  Code,  which  declares  that 
a  clear  and  distinct  devise  or  bequest  cannot 
be  affected  by  any  other  words  not  equally 
clear  and  distinct,  or  by  inference  or  argu- 
ment from  other  parts  of  the  will. 

T'pon  the  foregoing  considerations,  it  must 
be  "held  that  the  appellant  is  entitled  to  the 
entire  residue  of  the  estate  of  her  husband, 
free  from  any  limitation  or  trust.  The  Judg- 
ment is  reversed,  and  the  superior  court  is  di- 
rected to  enter  a  decree  distributing  the  en- 
tire residue  of  the  estate  to  tlie  appellant. 


We     concur: 
OUTTE,  J. 


VAN     DYKE,    J.;     GAR- 


(9Kan.Ap{>.  87T) 

SMITH  «t  al.  V.  PARRY  MPO.  CO. 
(Court  of  Appeals  of  Knnsas.  Sonthern  De- 
partment, C.  D.    AuR.  3.  lOCXI.) 
DBMURRGR    TO    EVIDENCE— DEPOSITIONS. 

1.  The  record  examined.  Held,  that  the  ac- 
tion of  the  trial  court  in  overrnlinit  the  demur- 
rer to  the  phiintiS's  evidence  finds  support  in 
the  proven  facts. 

2.  Depositions  of  two  of  tlie  defendants,  tak- 
en in  another  action,  to  which  they  were  par- 
ties, nud  the  plaintiff  not  a  party,  were  intro- 
duced and  read  as  admissions  of  such  defend- 
ants, notwith.standiug  they  were  called  as  wit- 


nesses at  the  trial.    Ildi  not  error.    Moore  v. 
Brown,  23  Kan.  270. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  county; 
J.  A.  Burnctte,  Judge. 

Action  by  the  Parry  Manufacturing  Com- 
pany against  Walt  Tels  Smith,  trustee,  and 
others.  Judgment  fur  plaintiff.  Defendants 
bring  error.    Aliiruicd. 

Pollock  &  I/Bfferty,  for  plaintiffs  in  error. 
J.  E.  Torrance,  for  defendant  In  error. 

MILTON,  J.  The  defendant  in  error  ob- 
tained a  judgment  against  the  plaintiffs  In 
error,  setting  aside  a  mortgage  executed  by 
O.  J.  Ferguson,  conveying  to  Walt  T.  Smith, 
as  trustee  for  the  Pekin  Plow  Company  and 
T.  &  H.  Smith  &.  Co.,  two  Illinois  corpora- 
tions, a  fractional  80-acre  tract  of  land  in 
Cowley  county,  to  secure  the  payment  of 
two  promissory  notes,  aggregating  fl,111.41, 
made  by  Ferguson,  and  delivered  by  him  to 
Smith  as  trustee,— the  payee  therein.  Fer- 
guson was  Indebted  to  the  plaintiff  herein  at 
and  prior  to  the  time  the  said  mort^rage  and 
notes  were  given,  and  thereafter  Judgment 
was  obtained  by  the  plaintiff  against  Fergu- 
son upon  that  indebtedness.  In  the  present 
action  the  plaintiff  sought  to  set  aside  the 
said  mortgage  on  the  ground  that  the  same 
was  given  and  received  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  cred- 
itors of  the  said  Ferguson;  the  i)etltion  al- 
leging that  he  was  not  in  any  wise  Indebted 
to  tlie  conioratlons  represented  by  Smith  as 
tntstee.  The  defendants  demurred  to  the 
evidence  Introduced  by  the  plaintiff,  and,  the 
demurrer  being  overruled,  they  declined  to 
Introduce  any  evidence.  The  court  thereupon, 
over  the  objection  of  the  defendants,  made 
findings  of  fact  and  conclusions  of  law.  and 
entered  Judgment  in  favor  of  the  plaintiff  in 
accordance  with  the  prayer  of  the  iietltlon. 

A  careful  examination  of  the  record  leads 
to  the  conclusion  that  the  action  of  the  trial 
court  In  overruling  the  demurrer  to  the  evi- 
dence and  In  entering  Judgment  for  the  plain- 
tiff finds  sufflclent  support  in  the  facts  prov- 
en. We  think  the  conduct  of  the  defendants, 
who  procured  and  received  the  mortgage, 
which  secured  an  indebtedness  greater,  by 
more  than  40  per  cent.,  than  tlmt  actually 
due  them  from  the  mortgagor,  needed  other 
and  further  explanation  than  that  appearing 
In  the  record. 

On  the  trial  the  plaintiff,  over  the  objection 
of  the  defendants,  was  iwrmltted  to  identify 
and  Intro<luce  In  evidence  the  depositions  of 
the  defendants  Ferguson  and  Walt  T.  Smith, 
which  were  taken  In  an  action  wherein  O.  A. 
Pratt  was  plaintiff  and  the  defendants  In  the 
present  action  were  parties  defendant,  not- 
withstanding the  fact  that  Ferguson  and 
Smith  were  present  in  court,  and  were  calle<l 
as  witnesses  by  the  plaintiff.  The  deixtsitions 
were  part  of  tlie  tiles  of  the  court,  and  were 
properly  Identified  as  such  by  the  clerk. 
They  were  also  Identified  by  the  deponents 


Digitized  by 


Google 


XCan.) 


MADISON  TP.  V.  SCOTT. 


967 


themselves.  The  depositions  were  offered 
and  read  as  the  written  admissions  of  the 
defendants  Ferguson  and  Smith.^  It  was  not 
error  to  permit  them  to  be  read  In  evidence. 
Moore  v.  Brown,  23  Kan.  270. 

As  to  the  introduction  of  the  flies  In  the 
I'ratt  case,  we  hold  that  the  error,  If  any, 
was  Immaterial,  since  such  flies  did  not  tend 
to  prove  any  Issue  in  the  present  case,  and 
seemingly  contained  nothing  detrimental  to 
the  interests  of  the  defendant.  The  judg- 
ment of  the  district  court  is  afilrmed. 


(SKan.App.  S71) 

MADISON  TP.,  GREENWOOD  COUNTX,  v. 

SCOTT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  31,  1900.) 

HIOHMf'AYS  —  ESTABUSHMBNT  —  EVIDENCE — 
DEFECTS— KNOWLEDGE. 

1.  Evidence  that  a  road  has  been  used  and 
traveled  by  the  public,  and  kept  in  repair  by 
the  road  overseer  of  the  district  in  which  it  is 
located,  i.s  BUliicieDt,  prima  facie,  to  establish 
tlie  existence  of  such  road  as  a  public  high- 
way. 

a.  Actaal  knowledRe  on  the  part  of  a  town- 
ship trustee  of  a  patent  defect  in  a  public  high- 
way located  in  his  township  is  sufficient  to 
satisfy  the  requirement  of  section  48,  c.  42, 
tien.  St.  1897,  relating  to  notice. 

3.  In  an  action  against  a  township  to  recover 
damages  for  the  death  of  plaintifrB  husband, 
alleged  to  have  been  caused  by  the  defective 
and  dangerous  condition  of  a  public  highway 
in  said  township,  it  is  competent  for  plaintiff 
to  show  that,  while  the  highway  was  in  the 
same  rouditiou,  accidents  similar  to  that  which 
caused  the  death  of  her  husband  occurred  at 
the  same  place. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Greenwood 
county;  C.  W.  Sblnn,  Judge. 

Action  by  Augustine  Scott  against  the 
ton-nshlp  of  Madison,  Greenwood  county. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Madden  Bros.,  for  plaintiff  in  error.  J. 
B.  Clogston  and  Lew  E.  Clogston,  for  de- 
fendant In  error. 

SCHOONOVER,  J.  Augustine  Scott  brought 
this  action  against  the  township  of  Madi- 
son, (Jreenwood  county,  Kan.,  to  recover  dam- 
ages for  the  death  of  her  husband,  Jacob 
S.  Scott.  In  her  petition,  Mrs.  Scott  alleges: 
"That  on  or  about  the  1st  day  of  July,  1893, 
said  Jacob  S.  Scott,  while  traveling  upon 
the  public  highway  (the  same  being  the  pub- 
lic road  running  east  and  west  in  said  town- 
ship of  Madison,  and  the  same  being  open 
and  usually  and  ordinarily  traveled  by  the 
public  as  a  public  highway),  •  *  • 
while  returning  from  the  city  of  Madison  to 
his  home  with  a  horse  and  cart,  traveling  In 
the  usual  and  ordinary  manner,  the  wheel 
of  said  cart  did  strike  an  obstruction  In 
said  public  highway,  causing  a  great  Jerk 
and  jar,  by  which  said  Jacob  S.  Scott  was 
thrown  from  said  cart  to  the  ground,  and 
received  great  bodily  harm  and  injury,  par- 


ticularly to  his  head,  neck,  and  spine,  and 
did  bruise  and  lacerate  his  head,  face,  and 
back,  causing  a  very  painful  and  dangerous 
injury,  from  which  said  injury  said  Jacob  S. 
Scott  did  linger  a  few  hours,  and  from  said 
injury  and  the  effects  thereof  did  die. 
Plaintiff  further  represents  that  the  said 
township  of  Madison  did,  at  the  time  of  the 
opening  of  said  road,  leave  standing  in  said 
roadway,  at  the  place  where  said  above  In- 
jury occurred,  a  line  of  stumps  and  stubs, 
ranging  from  six  to  ten  Inches  high.  Said 
line  of  stumps  were  left  and  remained 
standing  from  the  time  said  road  was  open- 
ed up,  and  until  after  the  Injury  to  said 
Jacob  S.  Scott,  and  his  death  thereafter. 
•  •  *  That  the  trustee  and  other  officers 
of  said  township  had  full  knowledge  of  the 
conditions  of  said  road,  and  had  had  said 
knowledge  ever  since  said  road  bad  been 
opened  up  to  public  travel,  and  had  full 
knowledge  of  the  dangerous  condition  up  to 
and  at  the  time  of  the  death  of  said  Jacob 
S.  Scott  as  aforesaid."  Defendant  answer- 
ed by  a  general  denial,  and  also  alleged  con- 
tributory negligence  on  the  part  of  Mr. 
Scott;  but  the  second  ground  of  defense 
was,  by  permission  of  the  court,  dismissed 
before  going  to  trial.  The  case  was  tried 
to  a  Jury,  which  returned  a  verdict  for  Mrs. 
Scott,  together  with  special  findings  of  fact. 
Judgment  was  entered  upon  the  verdict, 
and  the  township  brings  the  case  here. 

The  first  error  complained  of  by  plaintiff 
In  error  Is  the  overruling  by  the  trial  court 
of  defendant's  demurrer  to  plaintllTs  evi- 
dence. It  is  contended  that  the  evidence 
did  not  show  that  the  road  upon  which 
Mr.  Scott  was  Injured  was  a  public  high- 
way. Several  of  plalntlfTs  witnesses  testi- 
fied that  the  road  had  been  traveled  by  the 
public  for  18  or  19  years,  or  even  longer, 
and  that  the  road  overseer  of  the  road  dis- 
trict In  which  the  road  was  located  had 
done  public  work  upon  It  whenever  needed. 
This  was  sufficient  prima  facie,  to  establish 
the  existence  of  a  public  highway,  and  the 
court  did  not  err  In  permitting  plaintiff's 
evidence  to  go  to  the  jury.  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  .S53:  Logan  Co.  v.  Peo- 
ple (111.  Sup.)  6  N.  E.  475;  Brown  v.  Jeffer- 
son Co.,  16  Iowa,  339;  State  v.  Auchard 
(Mont.)  55  Pac.  301.  Plaintiff  in  error  urges 
that  the  evidence  did  not  show  that  tlie 
road  was  in  Madison  township,  or  that  it 
was  connected  with  any  public  highway. 
Many  witnesses  testified  that  they  used  the 
road  In  going  to  and  from  the  town  of  Mad- 
ison, and  that  it  was  the  only  road  which 
they  could  so  use.  This  evidence  would  be 
sufficient  to  support  an  inference  that  the 
road  connected  at  one  end,  at  least,  with 
some  public  highway.  It  Is  true  that  plain- 
tiff falle<l  to  show  that  the  road  In  question 
was  In  Madison  township,  but  proof  of  such 
fact  was  supplied  by  defendant,  Dan 
Blakeley,  one  of  defendant's  witnesses,  tes- 
tified that  he  lived  In  Madison  township, 
and  that  his  place  was  on  the  north  side  of 
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the  road,  about  100  yards  from  the  line  of 
stumps  which  plaintiff  alleges  caused  the 
accident  to  Mr.  Scott.  F.  A.  Abshire,  an- 
other one  of  defendant's  witnesses,  testified 
that  he  lived  in  Madison  township,  one-half 
mile  directly  south  of  the  piece  of  road 
near  Mr.  Blakeley's  house.  This  evidence 
located  the  road  In  Madison  township,  and 
supplied  the  deficiency  in  plaintiff's  case. 
The  error  In  overruling  the  demurrer  to 
plaintiff's  evidence  was  therefore  immate- 
rial, so  far  as  this  question  Is  concerned. 
Railway  Co.  v.  Cross,  58  Kan.  424,  49  Pac. 
509. 

It  is  next  contended  that  It  was  not  shown 
that  the  trustee  of  Madison  township  had 
such  notice  of  the  defective  condition  of  the 
highway  as  is  required  by  1  Gen.  St.  1897,  p. 
400,  §  48.  J.  W.  Maxfleld,  who  was  trustee 
of  Madison  township  at  the  time  the  accident 
occurred,  testified  as  follows:  "Q.  You  may 
tell  the  Jxiry  whether  or  not  at  that  time,  and 
before  that  injury,  you  had  knowledge  that 
there  was  a  line  of  hedge-fence  stumps  across 
the  road  there.  A.  I  had  knowledge  that 
there  had  been  a  hedge  cut  out  there.  Q. 
And  that  the  stumps  were  standing  across 
tlie  road?  A.  Well,  there  wasn't  much 
stumps.  Q.  Whatever  stumps  there  were? 
\.  The  ground  had  worn  away  a  little.  Q. 
I  didn't  ask  you  that.  I  asked  yon  If  yon 
know  of  the  fact  that  the  stumps  from  that 
hedge  fence  were  standing  In  the  road.  A. 
Yes;  the  stubs  where  the  bodge  had  been 
cut  off.  Q.  How  long  had  you  known  that 
fact  before  the  injury?  A.  Ever  since  they 
were  cut  off.  Q.  Ever  since  they  were  cut 
off.  And  about  how  long  had  you  known  that 
fact?  A.  niey  were  cut  off  In  '01  or  '02." 
The  accident  to  Mr.  Scott  occurred  in  IS.0.% 
and  It  appears  tliat  the  trustee  must  have 
known  tliat  the  road  was  In  a  defective  con- 
dition for  several  mouths,  at  least.  The  tes- 
timony of  several  witnesses  was  to  the  effect 
that  the  stumps  were  six  or  elsht  Inches 
high.  Otiiers  testifled  that  tliey  were  from 
three  to  six  inches  high,  and  from  eight 
Inches  to  one  foot  apart.  We  think  that  the 
record  clearly  shows  that  the  township  trus- 
tee had  actual  notice  of  the  defective  condi- 
tion of  the  iiighway.  Plaintiff  in  error  cites 
the  case  of  McFarland  v.  Emporia  Tji.,  r.O 
Kan.  5(>S,  T>^  Pac.  S(14,  In  support  of  it.s  con- 
tention that  tlic  townsliip  trustee  did  not 
have  such  notice  of  the  defective  condition  of 
the  highway  as  is  rc(iuired  by  tlie  statute. 
We  have  examined  tlie  case,  and  tind  It  not 
appllcal)le  to  the  facts  in  this  case.  In  that 
case  the  defect  was  not  a  patent  defect. 
There  was  nothing  to  sliow  that  the  trustee 
iiad  actual  knowledge  that  a  certain  fence 
erected  along  a  river's  bank  was  not  a  suffi- 
cient barrier  to  have  prevented  a  team  of 
horses  from  being  driven  over  the  bank. 
The  fence,  apparently,  was  a  sufficient  bar- 
rier, and  the  attention  of  the  trustee  was  not 
directly  challenged  to  Its  Insufficiency.    We 


do  not  think  that  It  would  be  seriously  con- 
tended that  a  county  could  escape  liability 
for  an  injury  caused  by  a  defective  county 
bridge,— as,  for  instance,  If  a  number  of 
boards  were  missing  from  the  floor  of  such 
bridge,— and  It  were  shown  that  for  several 
months  the  chairman  of  the  board  of  county 
commissioners  had  actual  knowledge  that 
such  defect  existed.  The  row  of  stmups  ex- 
tending across  the  road  constituted  a  patent 
defect,  almost  as  surely  as  would  boards 
missing  from  the  floor  of  a  bridge.  The  stat- 
utes of  this  state  are  to  be  construed  liberal- 
ly, with  a  view  to  promote  their  object;  and 
certainly  we  would  not  be  placing  a  liberal 
construction  ui)on  the  statute  under  which 
this  action  was  brought,  If  we  were  to  hold 
that  It  required  anything  to  be  done  which 
was  absolutely  useless  and  unnecessary.  The 
evidence  clearly  shows  that  the  trustee  had 
actual  knowledge  of  a  patent  defect,  and  this 
we  hold  to  be  sufficient  to  satisfy  the  require- 
ment of  the  statute. 

It  Is  also  contended  that  the  court  erred  In 
permitting  evidence  of  other  accidents  occur- 
ring at  the  same  place  to  go  to  the  Jury.  In 
the  case  of  City  of  Topeka  v.  Sherwood,  39 
Kan.  COO,  18  Pac.  933,  It  was  held  that  "In 
an  action  against  a  city  to  recover  damages 
for  Injuries  received  from  a  fall  on  a  de- 
fective sidewalk,  It  is  competent  for  plain- 
tiff to  show  that  while  the  walk  was  in  the 
same  condition  similar  acc-idents  occurred  at 
the  same  place."  The  testimony  shows  that 
for  several  years  the  stumps  had  been  stand- 
ing in  tlie  road,  and  that  the  soil  continued 
,  to  wear  away  from  them,  so  that  naturally 
they  bccainc  more  and  more  of  an  obstruc- 
tion as  time  went  by.  We  think  that  the 
evidciico  was  clearly  admissible.  See,  also, 
the  cjisc's  cited  In  case  of  City  of  Topeka  v. 
Sherwood.  suiH-a. 

Plaint  :ff  In  error  further  contends  that  the 
court  erred  In  refusing  to  admit  evidence  to 
show  tliat,  at  the  time  the  accident  occurred, 
Mr.  Scott  was  driving  a  wild  and  unmanage- 
altle  horse.  This  evidence  apfiears  to  have 
been  offered  for  the  purpose  of  proving  that 
the  proximate  C'ause  of  the  accident  was  the 
viclou.s  disposition  of  the  horse.  The  special 
findings  of  the  jury  show  that  the  error.  If 
any,  was  Immaterial.  In  answer  to  the  ques- 
tion, "Did  tlie  horse  ggt  beyond  Scott's  con- 
trol before  he  reached  the  place  where  he 
was  injui-cdV"  the  Jury  responded,  "Xo." 
This  answer  was  supported  by  the  evidence 
of  two  witnesses  who  testified  tliat,  at  the 
time  the  wheels  of  the  cart  In  which  Mr.  Scott 
was  riding  struck  the  stumps,  the  horse  was 
going  in  a  Jog  trot,— about  eight  miles  an 
hour. 

Plaintiff  In  error  also  complains  of  a  cer- 
tain instruction  of  the  court,  but  the  special 
findings  clearly  show  that  the  error.  If  any, 
was  not  prejudicial.  Xo  error  appearing  In  the 
record,  the  Judgment  of  the  district  court  will 
be  affirmed. 
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SWIFT  &  (X).   V.   HOBLAWETZ. 

(Court  of  Appeals    of  Kansas,  Northern  De- 
partment, B.  D.    July  11,  1900.) 

LIMITATIONS— DISMISSAIi    OF   FIRST    ACTION— 
KEMOVAL    OF    CAUSE. 

1.  We  adhere  to  our  construction  of  section 
23  of  the  Code  (Gen.  St.  1880),  that  its  pro- 
Tisiona  apply  to  an  action  which  has  failed 
otherwise  than  upon  its  merits,  although  the 
time  limited  by  the  statute  in  the  first  instance 
had  not  expired  at  the  time  of  such  failure. 

2.  The  removal  of  a  case  from  the  state  to 
the  federal  court  does  not  so  invest  the  fed- 
eral court  with  jurisdiction  of  the  subject-mat- 
ter as  to  preclude  the  plaintiff  from  again  su- 
ing upon  the  same  cause  of  action  in  tne  stat; 
court. 

(Syllabus  by  the  Court.) 

£rror  from  court  of  common  pleas,  Wyan- 
dotte county;   W.  G.  Holt,  Judge. 

Action  by  Mary  F.  Hoblawetz  against  Swift 
&  Co.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Amos  H.  Kagy  and  Hutchings  &  KepUnger, 
for  plaintiff  in  error.  T.  P.  Anderson  and 
Getty  &  Hutchings,  for  defendant  in  error. 


MAHAN,  P.  J.  Defendant  In  error  began 
this  suit  to  recover  damages  on  account  of 
the  death  of  her  husband,  which  she  says  was 
occasioned  by  the  negligent  conduct  of  plain- 
tiff In  error  while  her  husband  was  in  their 
employment  about  their  packing  house. 
Joseph  Hoblawetz,  her  husband,  lost  his  life 
In  the  fire  of  August  6,  1896,  which  caused 
the  Injury  to  Henry  Creasy,  whose  case  was 
before  this  court  upon  petition  In  error  of 
Swift  &  Co.  The  plaintiff  herein  charges  in 
her  petition  nine  different  acts  of  negligence. 
The  first  Is  that  Swift  &  Co.  failed  to  have 
steam  pipes  constructed,  accessible  to  each 
of  the  smoliing  rooms,  so  that  steam  could 
be  turned  upon  the  fire  to  extinguish  it.  The 
second  is  In  failing  to  have  an  efficient  meth- 
od of  extinguishing  fire  In  its  smoke  rooms. 
The  third  is  In  failing  to  advise  its  employes 
of  the  danger  of  throwing  large  quantlUeB 
of  water  directly  upon  the  fire  when  one  oc- 
curred In  the  smoke  rooms.  The  fourth  Is  In 
failing  to  instruct  its  employes  to  prevent  oth- 
er persons  from  throwing  water  upon  such 
fires.  The  fifth  is  In  not  having  employes 
who  were  properly  Informed  of  the  method  of 
extinguishing  such  fires.  The  sixth  Is  in  not 
having  safe  and  proper  means  of  egress  for 
its  employes  from  the  room  in  which  Hobla- 
wetz was  killed.  The  seventh  is  in  instruct- 
ing defendant's  smoker  to  rush  the  smoking 
In  room  15,  wherein  the  fire  occurred.  The 
eighth  Is  in  rushing  the  smoking  therein  In 
such  a  negligent  manner  as  to  cause  the  meat 
to  take  fire.  The  ninth  Is  In  ordering  defend- 
ant's employes  to  turn  the  water  on  the  fire. 
The  answer  Is  a  general  denial,  a  plea  of 
another  action  pending,  contributory  negli- 
gence, the  assumption  by  Hoblawetz  of  the 
risk  as  being  incident  to  the  service  In  which 
he  was  employed,  and  that  his  death  was  due 


to  the  negligent  act  of  a  fellow  servant. 
There  was  a  trial  to  a  Jury,  and  a  verdict  and 
Judgment  for  the  plaintiff. 

The  first  assignment  of  error  is  that  the 
court  overruled  an  objection  to  the  Introduc- 
tion of  evidence  for  the  reason  that  It  was 
disclosed  by  the  petition  that  the  cause  of 
action  therein  stated  was  barred  by  the  two- 
years  statute  of  limitations.  The  plaintiff 
begun  her  action  In  December,  1806,  which 
was  dismissed  without  prejudice  In  Decem- 
ber, 1897.  Another  action  was  begun  In  De- 
cember, 1807,  removed  by  Swift  &  Co.  to 
the  federal  court,  which  was  dismissed  No- 
vember 28,  1888.  This  action  was  begun  Au- 
gust 26, 1898.  Counsel  say.  In  support  of  this 
contention:  "The  death  occurred  August  6, 
1886.  This  action  was  commenced  August  26, 
1898.  The  petition  sought  to  avoid  this  fact 
by  alleging  the  commencement  of  a  prior  ac- 
tion on  or  about  December  10,  1896,  and  its 
subsequent  dismissal  within  one  year  from 
its  commencement.  The  answer  admitted  the 
commencement  and  dismissal  of  the  prior 
action,  but  alleged  the  commencement  of  a 
second  action,  which  was  pending  at  the  com- 
mencement of  this  action,  and  was  still  pond- 
ing at  the  time  the  answer  was  filed.  The  re- 
ply admitted  these  statements  of  the  answer." 
It  is  contended,  upon  this,  that  the  case  does 
not  come  within  the  provisions  of  section  23 
of  the  Code  (Gen.  St.  1889),  because  the  time 
limited  by  the  statute  had  not  expired  at  tlie 
time  the  first  action  was  dismissed.  In  Knox 
V.  Henry  (Kan.  App.)  55  Pac.  668,  we  held 
against  this  contention,  and  adhere  thereto. 

The  second  assignment  of  error  Is  that  the 
court  overruled  their  demurrer  to  the  evi- 
dence of  the  plaintiff.  This  assignment  la 
based  upon  the  same  proposition  of  law  that 
number  1  Is,  and  must  fall  with  It. 

The  third  assignment  Is  that  the  court  re- 
fused certain  instructions.  By  their  request 
numbered  11,  they  asked  the  court  to  say  to 
the  Jury  that  there  was  no  evidence  In  sup- 
port of  the  act  of  negligence  numbered  7,  an(, 
that,  therefore,  the  defendant  could  not  be 
held  liable  on  that  ground.  The  court  said 
to  the  Jury  In  Its  general  charge:  "The  first 
question  for  you  to  determine  In  these  cases 
Is,  was  the  defendant  guilty  of  any  of  the 
acts  of  negligence  charged  against  It  by  the 
plaintiff?  The  burden  of  proof  Is  upon  the 
plaintiff  to  prove  by  a  preponderance  of  evi- 
dence that  the  defendant  was  guilty  of  one 
or  more  of  the  acts  of  negligence  charged 
against  it,  and  If  the  evidence  upon  such  mat- 
ters Is  evenly  balanced,  or  If  It  preponderates 
In  favor  of  the  defendant,  then  your  verdict 
should  be  for  the  defendant."  The  request 
was  simply  the  same  matter  In  a  different 
form. 

The  twelfth  and  thirteenth  requests  might 
have  been  given  without  objection  on  the 
part  of  the  plaintiff,  and  yet  their  refusal  Is 
not  sufficient  ground  for  a  reversal  of  the 
Judgment.  The  proposition  expressed  In  No. 
12— that.  If  the  fire  arose  from  accident  pure- 
ly, the  Jury  could  not  find  that  It  was  occa- 
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sioucd  by  tbe  negligence  of  the  smoker,  Joss 
—is  self-evidout,  and  is  necessarily  embodied 
In  the  substance  of  the  general  charge  of  the 
court.  By  re<]uest  13  the  court  is  asked  to  say 
to  the  Jury  that  there  Is  no  evidence  tending 
to  show  that  the  smoking  conld  not  be  rush- 
ed without  danger,  and  that,  therefore,  the 
Jury  could  not  attribute  the  fire  to  the  fact 
that  Jackson,  tbe  foreman,  told  Joss  to  rush 
the  smoking,  and  could  not  consider  It  an  act 
of  negligence  for  which  the  defendant  would 
be  responsible.  It  cannot  be  required  of  the 
court  by  its  charge  to  apply  the  general  rule 
of  law  given  In  Its  charge  t»  each  particular 
feature  of  the  case  to  which  it  might  be  ap- 
plicable. Such  application  is  a  matter  of 
Argument. 

Request  14  Is  clearly  embodied  In  the  gen- 
eral charge. 

Request  No.  10,  In  Its  conclusion.  Is  too 
broad.  It  says  to  the  Jury  that  If  they  believe 
Joss  was  an  experienced  smoker,  and  that  the 
smoking  could  be  rushed  with  safety,  and  If 
the  evidence  fails  to  show  tliat  he  performed 
his  duties  in  the  proper  manner,  the  defend- 
ant would  be  responsible  by  reason  of  the 
fact  that  the  fire  occurred.  The  occurrence  of 
the  fire  was  the  occasion  of  all  the  acts  of 
negligence  charged  that  were  done  after  the 
fire  was  discovered.  Counsel  probably  intend- 
ed to  say  that.  If  the  evidence  failed  to  show 
that  he  did  not  perform  his  duty  in  a  proper 
manner,  then  the  Jury  could  not  find  the  de- 
fendant guilty  of  tbe  seventh  and  eighth 
grounds  of  negligence  specified  In  the  peti- 
tion and  In  the  general  charge  of  the  court. 

Counsel  for  plaintiff  In  error  requested  the 
court  to  say  to  the  Jury  that  there  was  no 
evidence  in  support  of  the  fourth  charge  of 
negligence.  In  this,  counsel  are  mistaken. 
The  refusal  of  the  court  to  say  to  the  Jury 
that  the  death  of  Hoblawetz  was  not  the 
natural,  ordinary,  and  proximate  result  of  tbe 
direction  given  to  rush  the  smoking,  and  that 
such  direction.  If  given,  could  not  be  con- 
sidered in  determining  the  defendant's  lia- 
bility, was  not  prejudicial  error.  It  was  not 
and  Is  not  contended  that  there  was  any  proof 
to  sustain  this  charge  of  negligence.  It  Is 
not  possible  that  the  Jury  could  have  based 
its  verdict  thereon,  under  the  Instructions 
given  them.  No  Injury  could  have  resulted 
from  the  refusal. 

Further  complaint  is  made  that  the  court 
refuse<l  to  charge  the  Jury  that  Henry  Creasy, 
at  the  time  of  the  injury  which  caused  the 
death  of  Hoblawetz.  was  a  fellow  servant  of 
Hoblawetz.  and  that  the  plaintiff  cannot  re- 
cover for  an  injury  which  resulted  from  his 
negligence.  This  is  not  directed  to  any  issue 
presented,  nor  any  evidence  offered,  in  the 
case.  It  could  only  tend  to  distract  the  minds 
of  the  Jury  from  the  i-eal  questions  to  be 
decided.  The  acta  of  negligence  charged  to 
lilaiutiff  were  those  for  which  it  was  re- 
sponsible l)y  reason  of  the  conduct  of  Stewart 
and  Korsinger,  who  stood  in  the  relation  of 
master  to  the  deceased,  and  not  in  acts  or 
conduct  of  fellow  servants. 


The  fifth  specification  of  error  is  that  tbe 
court  was  devested  of  alt  Jurisdiction  of  the 
cause  of  action  by  removal  of  the  original 
suit  to  the  federal  court.  In  the  argument  In 
support  of  this  contention  we  are  referred 
to  Kern  v.  Huidekoper,  103  U.  S.  4K),  20  L. 
Ed.  354;  Railroad  Co.  v.  Fulton  (Ohio)  53 
N.  E.  205;  Cox  v.  Railroad  Co.,  08  Ga.  44& 
The  first  case  cited  does  not  support  the  con- 
tention. It  construes  tbe  act  of  March  3. 
1875,  providing  for  the  removal  of  causes  to 
the  federal  court,  and  the  effect  of  such  re- 
moval on  the  jurisdiction  of  the  state  court 
from  which  it  was  removed.  It  holds  that  a 
compliance  ^^ith  the  act  of  congress  by  a 
party  entitled  to  remove  a  cause,  in  a  case 
that  is  removable  under  the  act,  removes  the 
cause  and  the  subject-matter,  notwithstand- 
ing the  refusal  of  tbe  state  court  to  allow 
such  removal,  and  that  thereafter  the  state 
court  has  no  Jurisdiction  In  that  case  to  pro- 
ceed further  therein.  The  state  court  having 
been  wholly  devested  of  Jurisdictioa  in  the 
case  by  the  removal,  it  does  not  follow  that 
when  the  federal  court's  Jurisdiction  Is  de- 
vested by  the  termination  of  the  cause,  as 
a  dismissal  without  prejudice,  the  plaintiff 
cannot  choose  the  forum  in  which  he  will 
bring  another  action  or  case,  founded  upon 
the  same  cause  of  action.  It  would  be  Just 
as  reasonable  to  say  that  the  beginning  of  an 
action  in  the  courts  of  one  state,  and  tlie  sub- 
sequent dismissal  thereof,  would  oust  tbe  ju- 
risdiction of  the  courts  of  all  other  states 
where  the  defendant  might  be  found  and 
properly  sued,  but  for  the  first  suit.  We  de- 
cline to  hold  that  after  the  removal  of  a 
cause  from  a  state  to  a  federal  court  with 
jurisdiction  of  the  cause  of  action,  it  never 
can  be  devested  thereof.  We  hold,  on  the 
contrary,  that  a  dismissal  without  prejudice, 
or  other  final  disposition  of  the  case  not  upon 
the  merits,  not  only  devests  the  federal  court 
of  Jurisdiction  of  that  case,  but  of  the  sub- 
ject-matter of  the  suit,  and  that  the  plaintiff 
Is  at  liberty  to  renew  his  cause  In  the  state 
court,  or  in  any  court  having  Jurisdiction  of 
the  subject-matter  and  of  the  parties. 

The  sixth  specification  of  error  Is  that  the 
court  denied  the  defendant's  motion  for  a 
new  trial.  Under  this  assignment  it  is  con- 
tended that  there  is  no  evidence  of  negligence 
on  the  part  of  the  defendant  to  sustain  the 
verdict  of  the  Jury.  Under  this  contention 
an  argument  is  made  as  to  what  Creasy  saw 
at  tbe  time  be  obeyed  the  instruction  of  Stew- 
art, and  held  tbe  nozzle  of  the  hose,  while 
Stewart  turned  the  water  on;  of  Creasy's 
knowledge  of  the  conditions  in  the  floor  above 
him,  where  the  deceased  was;  of  Creasy's 
knowledge  of  the  result  of  throwing  water 
upon  the  fire,  and  the  result  of  Creasy's  going 
to  Investigate  the  conditions,  or  of  his  going 
for  other  means  for  extinguishing  the  fire. 
All  this  is  outside  of  the  real  Issues  that  were 
tried  in  the  case.  Suffice  It  to  say  that,  in 
our  view,  the  evidence  of  negligence  is  ample. 
The  trial  was  conducted  fairly.  The  plaintiff 
in  error  has  no  reason  to  complain  of  any  con- 
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duct  of  the  court  towards  It  therein-  The 
judgment  is  juBt  and  a  meritorloiu  one,  and 
is  aJBrmed. 


MULVANE  et  al.  t.  SEDGIEY  et  al. 
(Court  ot  Appeals   of   Kansas,  Xorthern   De- 
pnrtuent,  E.  D.    July  11,  1900.) 

APPEAL— RECORD— PARTIES  ENTITLED  TO  AL- 
LEGE ERROR— PLEADINQ—TRIAL-OEMURRER 
TC  E7IDENCE1— BILLS  AND  NOTES— PHINCI- 
PAl,— b  U  :<.iST13S— ELECTION. 

1.  Since  piaintiff  had  a  statutor^r  right  to 
elect  T/hom  sae  would  sue  and  against  whom 
she  would  tiike  judgment,  it  was  not  error  to 

germit  her  to  amend  the  prayer  of  her  petition 
y  sti'ilving  ont  a  claim  for  judgment  against 
one  of  the  defendants. 

2.  Where,  in  an  action  on  a  note,  defendant 
set  up  the  statute  of  limitations,  and  the  evi- 
dence showed  that  defendants  were  absent 
from  the  state  a  sufficient  time  to  prevent  the 
bar  of  the  statute,  it  was  proper  to  overrule 
defendant's  demurrer  to  plaintiff's  evidence. 

S.  Assignments  of  error  based  on  the  recep- 
tion and  rejection  of  evidence  and  the  giving 
and  refusing  of  instructions  will  not  be  con- 
sidered on  appeal,  where  the  evidence  and  the 
instructions  are  not  preserved  in  the  record. 

4.  Where,  in  an  action  on  a  note,  there  was 
•  dispute  as  to  whether  the  period  of  limita- 
tions has  elapsed,  as  to  whether  one  of  the  de- 
fendants had  been  accepted  by  the  plaintiffs 
as  a  principal,  and  as  to  whether  there  had 
been  an  extension  of  time  of  payment,  it  was 
proper  to  submit  the  case  to  the  jury. 

5.  Defatudants  executed  to  plaintiff  their  note 
secured  UV  mortgage.  W.,  having  later  pur- 
chased ai.'.l  assumed  to  pay  the  mortgage  debt, 
was  mnr'e  a  defendant  in  an  action  on  the 
note.  Defendants  contended  that  plaintiff  had 
elected  to  treat  W.  as  principal  and  them  as 
sureties,  and  that,  since  the  liability  of  W. 
was  barred  by  the  statute  of  limitations,  their 
liability  was  also  barred.  Held,  that  since  the 
question  of  plaintiff's  election  was  fairly  sub- 
mitted to  the  jury  under  instructions  assuming 
the  corteetness  of  defendants'  view  of  the  law, 
and  found  against  defendants,  they  could  not 
be  heard  to  cnv  plain  that  no  judgment  should 
have  been  rend<.-i>rd  for  plaintiff. 

6.  The  fact  that  plaintiff  in  an  action  on  a 
note  asked  judgment  against  W..  who  had  as- 
sumed payment  of  the  note,  did  not  amount 
to  an  election  to  treat  him  as  principal  and  the 
makers  as  sureties. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Nellie  P.  Sedgley  against  P.  I. 
Mulvane  and  others.  From  a  judgment  In 
faror  of  plaSntlfF,  certain  defendants  bring 
error.    Affirmed. 

Qulnton  &  Qnlnton,  for  plaintiffs  In  error. 
Frank  H.  Foster,  for  defendants  in  error. 

PER  CURIAM.  This  action  was  begun  In 
the  district  court  upon  two  notes  and  a 
mortgage  against  the  plaintiffs  In  error  by 
Nellie  P.  Sedgley,  one  of  the  defendants  in 
error.  Subsequently  A  L.  Williams  was 
made  a  party  defendant  by  leave  of  the 
court,  and  It  was  alleged  that  subsequent  to 
the  making  of  the  mortgage  he  purchased 
and  assumed  to  pay  the  mortgage  debt,  as  a 
part  of  the  purchase  price.  Judgment  was 
prayed  against  the  makers,  plaintiffs  In  er- 
ror, and  the  defendant  A.  L.  Williams,  for  a 


personal  Judgment  and  a  foreclosuro.  Plain- 
tiffs In  error  answered  by  general  denial 
and  plea  of  the  Hve-years  statute  of  limita- 
tions; that  the  plaintiff  had,  by  an  arrange- 
ment with  A.  L.  Williams,  subsequent  to  his 
acquiring  the  estate,  recognized  and  treat- 
ed with  him  as  principal,  with  a  full  knowl- 
edge of  all  the  facts,  and  had  extended  the 
time  of  payment  of  the  mortgage  debt, 
whereby  they  were  discharged;  and  a  fur- 
ther plea  that,  the  plaintiff  having  recog- 
nized and  agreed  to  take  A.  L.  Williams  as 
the  principal  debtor,  and  permitted  the 
claim  to  become  barred  as  to  him,  he  by  rea- 
son thereof  being  the  principal  debtor,  the 
debt  was  likewise  barred  as  to  them,  06 
sureties.  Williams  denied  the  assumption  of 
the  debt,  and  alleged  the  bar  of  the  five- 
years  statute.  Subsequently  the  petition 
was  amended  so  that  no  claim  for  personal 
judgment  was  made  against  Williams,  and 
he,  with  permission  of  the  court,  withdrew 
his  answer.  The  answer  alleged  the  agency 
of  John  R.  Mulvane,  for  the  plaintiff,  to  do 
the  acts  which  they  claim  constituted  the 
acceptance  of  Williams  as  principal.  The 
reply,  denying  this  allegation,  was  verified. 
There  was  a  trial  by  the  court  and  a  jury, 
and  a  verdict  and  judgment  for  the  plain- 
tiff. 

The  plaintiffs  In  error  assign  23  reasons 
for  a  reversal  of  the  judgment  The  Ist  Is 
founded  upon  the  court  permitting  the  plain- 
tiff to  amend  the  prayer  of  the  petition  by 
striking  out  the  claim  for  judgment  against 
Williams.  Under  our  statutory  law,  the 
plaintiff  had  a  right  to  elect  who  she  would 
sue,  and  against  whom  she  would  take  a 
judgment. 

It  is  next  contended  that  the  court  erred 
in  overruling  the  demurrer  to  the  plaintiff's 
evidence.  Under  the  allegations  of  the  pe- 
tition, the  only  proof  required  to  sustain  the 
plaintiff's  action  was  that  the  defendants 
(now  the  plaintiffs  in  error)  were  absent 
from  the  state  a  sufficient  length  of  time  to 
prevent  the  bar  of  the  statute.  The  proof 
was  ample  In  this  respect,  and  the  demur- 
rer was  properly  overruled. 

The  3d  and  4th  reasons  are  the  same  in 
substance  as  the  2d,  and  reference  is  made 
therein  to  each  of  the  several  counts  of  the 
petition.  Both  counts  were  sustained  by  the 
evidence. 

The  5tb  and  6th  grounds  assigned  are 
that  the  court  overruled  the  motion  of  the 
plaintiffs  in  error  for  judgment  upon  the 
plaintiff's  evidence,  which  Is  the  same  in 
substance  as  the  2d,  3d,  and  4th. 

The  7th  and  8th  assignments  of  error  are 
based  upon  the  rejection  and  admission  of 
evidence.  These  assignments  do  not  con- 
form to  the  rule  of  this  court,  and  we  will 
not  examine  them. 

The  9th  contention  Is  that  the  court  erred 
in  submitting  the  case  to  a  jury,  there  being 
no  disputed  questions  of  fact.  This  conten- 
tion Is  without  merit,  as  appears  by  the  rec- 
ord.   The  question  of  the  bar  of  the  statiite 
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was  In  dispute.  The  question  of  the  plain- 
tiff having  accepted  Williams  as  surety  was 
In  dispute.  The  question  of  the  extension  of 
the  time  to  Williams  as  principal  was  in  is- 
sue. 

The  10th  and  11th  contentions  are  that  the 
court  erred  In  overruling  their  motion  for 
Judgment  upon  all  the  evidence  under  the 
two  separate  counts  of  the  petition.  These 
are  based  upon  the  same  assumption  made 
in  the  9th.  There  were  Issues  to  be  submit- 
ted to  the  Jury  for  their  determination. 

The  r2th,  13th.  14th,  15th,  16th,  17th,  18th, 
and  19th  contentions  are  based  upon  the 
giving  and  refusing  of  Instructions.  The 
rule  of  this  court  In  relation  thereto  is  ig- 
nored, and  the  assiprnments  do  not,  there- 
fore, merit  our  consideration. 

The  20th  contention  is  that  the  court  de- 
nied the  defendants'  motion  for  a  new  trial. 
No  reason  is  pointed  out  by  the  brief  or  m 
the  argument,  other  than  the  matters  here- 
tofore alluded  to,  why  a  new  trial  should 
have  been  awarded.  We  find  nothing  in 
the  record  to  sustain  the  contention. 

The  21st  and  22d  contentions  are  that  the 
court  erred  in  rendering  Judgment  for  the 
plaintifT  and  against  the  defendant  npon  the 
two  respective  counts  in  the  petition,  and 
in  rendering  Judgment  for  the  plaintiff  at 
all.  In  the  argument,  both  by  brief  and 
orally,  it  is  contended  that  the  action  as  to 
both  notes  was  barred.  There  was  some 
evidence  introduced  as  to  A.  L.  Williams' 
absence  from  the  state  after  the  action  be- 
came due.  The  plaintiff  asking  no  Judgment 
against  him,  it  became  Immaterial  whether 
an  action  upon  the  notes  was  barred  as  to 
him,  unless  the  Jury  found,  under  one  of 
the  instructions  of  the  court,  that  as  to  the 
plaintiff  he  had  become  principal,  and  the 
plaintiffs  in  error  sureties.  This  question 
was  fairly  submitted  to  the  Jury  by  the 
court.  In  an  instruction  wherein  the  court 
assumed  all  of  the  contention  of  coimsel  to 
be  correct,  but  the  Jury  found  against  them. 
Under  the  second  paragraph  of  the  argu- 
ment in  the  brief  it  is  contended,  and  was 
likewise  upon  oral  argument,  that  inasmuch 
as  Williams  became  principal,  and  the  plain- 
tiffs in  error  sureties,  and  It  appearing  by 
undisputed  evidence  that  the  action  was 
barred  upon  both  the  notes  as  to  Williams, 
the  law  is  that  it  was  barred  as  to  the 
plaintiffs  in  error,  the  makers,  who  had  be- 
come by  the  action  of  the  plaintiffs  sureties 
for  Williams.  As  we  have  said  before,  the 
court  so  Instructed  the  Jury.  The  fact  of 
the  Dlalntiff  having  agreed  to  take  Williams 
ns  i>rlnclpal,  and  to  look  to  the  plaintiffs  In 
error  as  sureties  only,  was  not  admitted.  It 
depended  very  largely,  if  not  altogether, 
upon  the  question  of  the  authority  of  John 
R.  Mulvane  as  agent  of  the  plaintiff.  The 
great  weight  of  the  testimony  on  this  ques- 
tion was  against  the  plaintiffs  In  error;  that 
in,  against  the  authority  of  Mulvane  to  per- 
form the  acts  sworn  to  by  the  defendants 
and  their  witnesses,  and  denied  by  the  plain- 


tiff and  John  R.  Mulvane.  The  plaintiffs  In 
error  had  the  full  benefit  of  the  rule  of  law 
as  they  now  contend  for  it,  whether  right  or 
wrong,  and  the  Jury  evidently  obeyed  the 
instruction  of  the  court,  but  found  against 
these  contentions  as  to  the  fact  Itself. 

It  is  further  contended  that  from  the  mere 
fact  that,  in  the  petition  as  originally 
drawn,  plaintiff  asked  a  Judgment  against 
Williams,  she  thereby  agreed  or  elected  to 
accept  Williams  as  principal,  and  the  mak- 
ers of  the  note  as  surety.  We  cannot  say 
that  it  had  this  result. 

An  examination  of  the  record  with  much 
care  leads  us  to  the  conclusion  that  the  trial 
was  without  prejudice,  and  without  incident 
or  action  of  the  court  or  the  plaintiff  that 
was  prejudicial  to  the  rights  of  the  defend- 
ants; that  the  result  arrived  at  was  the 
tme  result;  that  the  verdict  and  Judgment 
are  the  only  verdict  and  Judgment  that 
could  have  been  rendered  and  given  in  the 
case  lawfully  and  Justly.  The  Judgment  is 
alUrmed. 


(lOKaiLAppW 
WESTERN  UNION  TEL.  CO.  ▼.   MORKIS. 
(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, E.  D.    July  11.  1900.) 

PLBADINQ— CONTRIBUTORY     NKOLIOBNCHl— IN- 
JURY TO  WIFE— DAMAGES. 

1.  It  is  not  error  for  the  trial  court  to  ex- 
clude evidence  of  contributory  negliffence, 
where  Buch  defense  is  not  pleaded.  Coulribn- 
tory  negligence  is  an  affirmative  defense,  and 
must  be  pleaded  to  be  available. 

2.  A  husband  may,  in  an  action  for  damages 
resulting  from  injuries  sustained  by  his  wife 
by  reason  of  the  negligence  and  carelessness  of 
another,  in  some  cases,  recover  for  the  loss  of 
his  own  time  in  attendance  and  nursing  hi* 
wife.  The  value  of  the  husband's  time,  bow- 
ever,  while  so  engaged,  is  determinable  with 
reference  to  its  value  as  a  nurv:  but  he  can- 
not recover,  in  addition,  for  tliC  loss  of  his 
time,  as  such,  its  value  in  bis  ordinary  occu- 
pation, nor  for  the  reasonable  value  of  bis  time 
which  he  may  have  lost  from  his  business. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jackson  county; 
Charles  F.  Johnson,  Judge. 

Action  by  Frank  Morris  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Be- 
versed. 

George  H.  Fearons  and  Rosslngton,  Smith 
&  HIsted.  for  plaintiff  in  error.  S.  B.  Isen- 
hart,  for  defendant  In  error. 

Mcelroy,  J.  This  action  was  brought 
by  Frank  Morris  against  the  Western  Union 
Telegraph  Company,  In  the  district  court  of 
Jackson  county,  for  the  recovery  of  dam- 
ages alleged  to  have  been  sustained  through 
the  negligence  and  carelessness  of  the  de- 
fendant. Frank  Morris,  together  with  his 
wife,  Daisy  B.  Morris,  resides  a  short  dis- 
tance from  Hoyt,  In  Jackson  county.  Mrs. 
Morris  on  the  4tb  day  of  December,  18ii5. 
became  sick.  She  desired  the  attendance  of 
their    family    physician,    Dr.    Dav.'son,    of 
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North  Topeka.  On  the  evening  of  that  date, 
at  7:30  o'clock  p.  m.,  plaintiff  caused  a  mes- 
aage  to  be  prepared,  and  delivered  to  the 
agent  of  the  telegraph  company  at  its  office 
In  Hoyt,  and  paid  the  charges  for  its  trans- 
mission, which  read  as  follows:  "Hoyt, 
Kansas,  December  4,  1895.  Dr.  Dawson, 
North  Topeka,  Kansas:  Come  on  the  morn- 
ing train  and  not  fail;  answer.  I  will  meet 
you.  Frank  Morris."  The  message  was  de- 
livei-ed  to  Dr.  Dawson  in  due  time  on  the 
same  evening,  but  when  delivered  it  read: 
"Hoyt,  Kansas,  December  %  1895.  Dr. 
Dawson,  North  Topeka,  Kansas:  Come  on 
the  morning  train  and  not  answer.  Fronk." 
Hoyt  is  a  station  on  the  Rock  Island  Bail- 
road  about  20  miles  north  of  Topeka.  There 
were  two  trains  daily,  leaving  Topeka  for 
Hoyt  at  6:30  a.  m.  and  at  3:30  p.  m.  If  the 
telegram  bad  been  properly  transmitted  and 
delivered,  Dr.  Dawson  could  have  taken  the 
«arly  morning  train,  and,  if  he  had,  would 
have  arrived  at  the  home  of  the  defendant 
in  error  at  about  8  o'clock  a.  m.  of  Decem- 
ber 5th.  There  was  a  man  by  the  same 
name  of  "Fronk"  living  near  Hoyt,  with 
whom  Dr.  Dawson  was  acquainted;  and,  pre- 
suming that  the  message  was  from  this  in- 
dividual, he  did  not  answer  the  call.  Had 
he  known  the  message  was  from  Frank 
Morris  or  his  wife,  he  would  have  gone  to 
Hoyt  as  requested.  If  be  bad  taken  the 
morning  train  he  could  have  reached  his  pa- 
tient about  8  o'clock  a.  m.  of  December  5th, 
but  by  reason  of  the  error  in  the  transmis- 
sion of  the  telegram  he  did  not  leave  To- 
peka nntil  he  received  a  second  message, 
and  he  did  not  reach  the  bedside  of  his  pa- 
tient until  5  o'clock  of  that  date.  He  found 
his  patient  suffering  with  inflammation  of 
the  peritoneum,  called  "acute  peritonitis." 
The  doctor  remained  with  the  patient  on 
that  date  a  few  hours,  and  again  visited  her 
on  December  7th.  She  had  no  further  med- 
ical treatment,  except  that  Dr.  Dawson  sent 
medicines  to  her  from  time  to  time,  until 
the  24th  of  December,  when  she  was  placed 
in  charge  of  Dr.  Plummer,  of  North  Topeka. 
On  December  29th  she  underwent  a  surgical 
operation,  which  consisted  in  removing  her 
ovaries  and  Fallopian  tubes.  The  operation 
was  performed  by  Dr.  McClintock,  assisted 
by  Dr.  Plummer.  It  was  the  plaintifTs  con- 
tention tiiat  the  operation  was  the  direct 
and  proximate  result  of  the  negligence  and 
carelessness  of  the  telegraph  company  in 
not  transmitting  his  message,  so  that  med- 
ical attendance  could  have  been  earlier  se- 
cured for  his  wife:  that,  if  the  message  had 
been  properly  transmitted,  the  doctor  would 
have  reached  the  patient  in  time  to  have 
removed  the  causes  which  ultimately  re- 
sulted in  tlie  operation.  The  telegraph  com- 
pany practically  admits  its  negligence  in  the 
transmission  of  the  telegram,  but  denies 
that  the  surgical  operation,  or  any  portion  of 
the  prolonged  sickness  of  Mrs.  Morris,  re- 
sulted therefrom.  This  action  was  for  the 
loss  of  services  and  other  pecuniary  dam- 


ages claimed  to  have  been  sustained  by 
reason  of  the  prolonged  sickness  and  oper- 
ation. A  trial  was  had  before  the  court 
and  Jury,  which  resulted  in  a  verdict  and 
Judgment  for  plaintiff  in  the  sum  of  $1,27(3. 
The  defendant  filed  Its  motion  for  a  new 
trial,  which  was  overruled,  and,  as  plaintiff 
in  error,  presents  the  record  to  this  court 
for  review,  and  alleges  error  in  the  proceed- 
ings of  the  trial  court,— that  the  trial  court 
erred  in  the  admission  of  testimony,  in  the 
exclusion  of  evidence,  in  its  instructions  to 
the  Jury,  and  in  overruling  the  motion  for  a 
new  trial. 

The  first  contention  is  based  upon  the  ad- 
mission of  the  following  testimony  of  Dr. 
Dawson:  "Q.  I  will  ask  you,  If  you  had 
seen  Mrs.  Morris  at  the  time  that  her  dis- 
ease became  acute.  If,  In  your  opinion,  you 
could  have  cured  her,  and  prevented  the 
operation  that  afterwards  took  place.  Ans. 
Yes,  sir;  if  I  bad  seen  her  at  that  time 
there  would  have  been  no  trouble.  Q.  Now, 
I  will  ask  yon,  if  you  had  seen  her  at  or 
very  near  after  this  inflammation  became 
severe  and  acute,  what  would  you  or  could 
yon  have  done  for  her?  Ans.  I  could  have 
stopped  the  pain  immediately,  and  relieved 
the  inflammation.  Q.  Now,  if  you  had  been 
there  to  see  this  patient  in  time  (that  is,  in 
the  early  inception  of  peritonitis,  when  it 
commenced),  could  yon  or  would  you  have 
prevented  these  different  stages  which  she 
went  through  with?  State  whether  that  in 
year  opinion  as  a  physician,  yon  would  have 
worked  a  cure  In  her  case.  Ans.  That 
would  have  saved  her.  She  would  not  have 
had  any  pus  formation.  Q.  So  that  would 
have  saved  this  operation,  in  your  Judg- 
ment? Ans.  Of  course.  The  pus  forma- 
tion was  the  cause  of  the  operation.  Pre- 
venting that  local  hypersemla,  congestion, 
stasis,  secretion,  and  inflammation,  there 
would  have  been  no  formation  of  pus,  and. 
of  course,  no  operation."  The  witness  had 
been  the  family  physician  of  the  Morris  fam- 
ily for  about  four  years.  He  visited  her  on 
December  5  and  7, 1895,  made  examinations, 
noted  her  symptoms,  watched  the  develop- 
ment of  her  ailment,  prescribed  for  her  until 
the  24th  day  of  that  month,  and  knew  the  re- 
sult of  the  affliction.  When  he  arrived  on 
the  evening  of  December  6th  the  patient 
was  suffering  from  acute  peritonitis.  Her 
ailment  was  not  oil  long  standing.  It  had 
existed  but  a  few  hours.  In  Railway  Co.  v. 
Frazler,  27  Kan.  465,  the  court  says:  "It  is 
insisted  that  the  testimony  of  the  physi- 
cians, BO  far  as  It  is  expert  testimony,  must 
be  based  upon  their  personal  examination, 
and  upon  the  facts  as  proved  before  the  Ju- 
ry, or  else  upon  a  hypothetical  statement. 
Doubtless,  this  proposition  is  correct.  It  is 
true  that  within  what  is  meant  by  the 
phrase  'personal  examination'  is  properly  in- 
cluded information  derived  from  statements 
by  the  patient  of  present  feelings  and  pain. 
In  1  Greeni.  Ev.  par.  102,  it  is  stated  that 
'the  representations  by  a  sick  person  of  the 
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nature,  symptoms,  and  effect  of  the  malady 
under  which  be  is  laboring  at  the  time  are 
received  as  original  evidence.' "  The  court 
In  this  opinion  i«cognlzes  three  distinct 
methods  of  Introducing  expert  testimony  of 
a  physician:  It  must  be  based  either  upon 
his  personal  examination,  or  upon  the  facts 
as  proven  before  the  trial  court,  or  upon  a 
hypothetical  question.  In  the  case  at  bar  the 
fonoer  formed  the  basis  upon  which  Dr. 
Dawson  gave  bis  testimony,  and,  we  think, 
correctly.  See,  also,  8  Enc.  PI.  &  Prac. 
7C4,  7(15. 

There  are  two  specifications  of  error  under 
the  second  assignment.  In  the  argument  of 
plaiutifl'  in  error,  he  says:  "Dr.  Dawson  ar- 
rived late  on  the  5th  of  December;  contented 
himself  with  a  few  hours'  visit;  saw  the 
patient  on  the  7th.  That  for  upwards  of  sev- 
enteen days  the  patient  was  allowed  to  re- 
main without  medical  attendance,  further 
than  the  sending  of  medicines  by  Dr.  Dawson 
upon  receiving  reports  of  her  condition  from 
her 'husband.  This  is  exceedingly  hazard- 
ous." The  defendant  sought  to  show  by  the 
testimony  of  Dr.  Roby  and  Dr.  McClintock 
that  the  neglect  of  medical  attention  from  De- 
cember 7th  to  the  24tb  contributed  much 
more  to  produce  the  condition  of  Mrs.  Morris 
in  the  latter  part  of  December  than  did  the 
delay  in  the  arrival  of  Di'.  Dawson,  and  that 
this  neglect  was  the  direct  and  proximate 
cause  of  the  operation.  This  testimony  was 
offered  for  the  purpose  of  establishing  con- 
tributory negligence,  which  was  not  pleaded.. 
Contributory  negligence  Is  an  affirmative  de- 
fense and  must  be  pleaded.  The  testimony 
was  properly  rejected. 

The  only  contention  under  the  third  as- 
signment of  error  which  we  deem  worthy  of 
serious  consideration  is  that  the  court  erred 
In  instructing  the  Jury  upon  the  measure  of 
damages.  The  court  Instructed  the  Jury: 
"If  you  find  for  the  plaintiff,  you  may  allow 
him  for  the  expenses  of  said  surgical  0{)era- 
tlon,  and  also  for  any  other  or  further  ex- 
penses for  medicine  and  medical  attendance 
which  he  had  been  caused  In  and  about  the 
treatment  of  his  said  wife.  You  may  also 
allow  him  the  reasonable  value  of  the  serv- 
ices of  his  said  wife,  which  he  has  lost,  from 
the  time  when  said  injury  was  caused  until 
the  present  time;  and.  If  you  find  that  the 
injuries  to  the  plaintiff's  said  wife  are  per- 
manent, then  yon  may  allow  the  plaintiff 
such  other  and  further  sum  for  the  loss  of 
her  services  which  you  are  reasonably  cer- 
tain from  the  evidence  he  will  sustain  in  the 
future.  You  may  also  allow  the  plaintiff  for 
the  loss  of  his  own  time  while  caring  for  his 
said  wife.  In  such  a  sum  as  the  evidence 
shows  yon  said  plaintiff's  time  was  reason- 
ably worth.  The  plaintiff  must  establish  by 
a  preponderance  of  the  evidence  that  he  has 
suffered  loss  of  his  wife's  services  by  reason 
of  the  Injury  received  by  the  wife  as  alleged, 
and.  In  determining  what  such  services  were 
for  which  the  plaintiff  can  recover,  you  may 
take  Into  consideration  the  household  duties 


performed  by  the  wife  In  caring  for  the  chil- 
dren and  keeping  the  house,  and  the  various 
household  tasks  incumbent  upon  the  wife  to 
pertoTm,  and  ascertain  what  the  services  so 
lost  are,  in  tueir  extent  and  value;  how  far 
the  evidence  shows  she  has  been  Incapacitat- 
ed by  the  injury  from  performing  them; 
what  the  plaintiff  has  been  reasonably  com- 
pelled to  pay  out  to  have  such  duties  per- 
formed by  others.  You  may  take  into  con- 
sideration any  time  reasonably  devoted  by 
the  plaintiff  himself  in  assisting  In  the  per- 
formance of  such  duties,  and  the  reasonable 
value  of  the  same,  if  any  such  were  perform- 
ed by  him.  Y'ou  may  also  consider  the  time 
he  lost  from  his  business,  if  any,  and  may 
allow  him  the  reasonable  value  thereof. 
You  may  take  Into  consideration  the  charac- 
ter of  the  wife's  injuries,  whether  temporary 
or  permanent,  and  if  you  find  such  injury  to 
be  permanent,  or  of  such  a  nature  that  the 
disability  resulting  therefrom  Is  reasonably 
certain  to  continue,  then  you  may  allow  the 
plaintiff  for  such  further  reasonable  expendi- 
ture or  sum  as  you  find  will  be  necessary  in 
and  about  such  ordinary  and  usual  services 
performed  by  her  as  aforesaid  (that  is  to  say, 
such  other,  further  reasonable  expenses  may 
be  considered  by  you  In  arriving  at  your  ver- 
dict herein  as  aforesaid);  and,  after  consid- 
ering all  the  facts  and  clrcnmstances  in  the 
case,  you  may  give.  If  yon  find  for  the  plain- 
tiff, such  a  sum  as.  In  your  sound  Judgment, 
will  be  a  fair  and  Just  compensation  for  the 
loss  of  the  services  of  his  wife  in  the  past, 
and  such  services  as  yon  find  he  will  be  rea- 
sonably certain  to  lose  in  the  future,  as  the 
result  of  said  injury,  which,  of  course,  may 
be  added  to  such  sum  or  sums  as  the  evi- 
dence may  show  that  he  has  reasonably  ex- 
pended or  incurred  in  doctor's  bills  and  medi- 
cine, and  In  the  treatment  of  said  injury,  as 
hereinbefore  explained,  if  you  find  that  the 
same  was  caused  by  the  negligence  of  the 
defendant  as  aforesaid."  It  will  be  observed 
that  the  court  instructed  the  Jury  as  to  the 
measure  of  recovery  as  follows:  "You  may 
also  allow  the  plaintiff  for  the  toss  of  his 
own  time  while  caring  for  his  said  wife  in 
such  a  sum  as  the  evidence  shows  you  said 
platntifTs  time  was  reasonably  worth."  And 
further:  "Yon  may  also  consider  the  time  he 
[plaintiff]  lost  from  his  business,  if  any,  and 
may  allow  him  the  reasonable  value  thereof.** 
These  Instructions  cover  an  element  of  dam- 
ages not  recoverable  in  the  action.  The  court 
had  already  instructed  the  Jury  that  plaintiff 
might  recover  for  any  time  reasonably  devot- 
ed by  himself  in  assisting  In  the  performance 
of  such  duties  as  devolved  upon  the  wife  to 
perform,  and  the  reasonable  value  of  the 
same.  The  husband  may,  in  an  action  for 
damages  resulting  from  injuries  sustained  by 
his  wife  by  reason  of  the  negligence  and 
carelessness  of  another,  in  some  cases,  re- 
cover for  the  loss  of  nis  own  time  in  attend- 
ance and  nursing  of  his  wife.  The  value  of 
the  husband's  time,  however,  while  so  en- 
gaged. Is  determinable  with  reference  to  its 
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value  as  a  nurse;  but  he  cannot  recoTer,  in 
addition,  for  tbe  loss  of  bis  time,  as  such,  its 
value  In  his  ordinary  occupation,  nor  for  the 
reasonable  value  of  his  time  which  be  may 
have  lost  from  bis  business.  Tbe  instruc- 
tions in  this  respect  were  erroneous.  They 
autliorized  a  recovery  for  the  loss  of  time 
from  plaintiff's  business,  which,  as  such,  was 
not  properly  an  clement  of  damages.  Hazard 
Powder  C!o.  v.  Volgcr,  7  C.  C.  A.  l.SO,  58  Fed. 
153;  Town  of  Sallda  v.  McKinna  (Colo.  Sup.) 
27  Pac.  810;   8  Am.  &  Eng.  Enc.  Law.  649. 

Tbe  court  erred  in  overruling  the  motion  for 
a  new  trial.  The  Judgment  is  reversed,  and 
■the  cause  remanded  for  a  new  trlaL  All 
tbe  Judges  concurring. 


MILLER  v.  PICKERING. 
<Oourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  11.  1000.) 

APPEALr-PARTIKS. 

Where  judgment  is  recovered  against  three 
defendants,  and  oue  brings  error  without  mak- 
ing the  other  defcndnuts  parties,  the  proceed- 
ing will  t>e  dismissed. 

Error  from  district  court,  Johnson  county; 
John  T.  Burris,  Judge. 

Action  by  I.  O.  Piclcering  against  John  D. 
Miller  and  others.  .ludgment  for  plaintiff, 
.and  defendant  Miller  brings  error.  Dis- 
missed. 

Ogg  &  Scott,  for  plaintiff  in  error.  L  O. 
Pickering,  pro  se. 

PER  CURIAM.  In  the  trial  court  tbe  de- 
fendant in  error,  as  plaintiff,  recovered  a 
Judgment  against  the  plaintiff  in  error  and 
three  others,  decreeing  said  plaintiff  in  error 
to  be  the  owner  of  certain  real  property  in 
the  city  of  Olathe,  and  barring  all  the  defend- 
.ants  from  any  interest  therein,  and  for  costs. 
None  of  the  defendants  In  the  district  court, 
«xcept  the  plaintiff  in  error,  have  been 
brought  to  this  court;  and,  under  the  well- 
settled  rules  of  practice,  the  proceedings  in 
«rror  must  be  dismissed  for  lack  of  tbe  nec- 
essary parties  herein.  This  case  is  therefore 
dismissed. 


<10Kan.App.  74) 

STATE  ▼.  GRINSTBAD. 
(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, E.  D.    July  11,  inOO.) 
CRIMINAL  LAW— BURDEN  OP  PROOF. 
An  instruction,  in  a  criminal  case,  tiirow- 
ing  upon  the  defendant  the  bnrden  of  proving 
the  matters  of  defense  to  the  satisfaction  of  the 
jury,  is  erroneous,  and  is  not  cured  by  a  gen- 
eral instruction  giving  the  law  as  to  the  burden 
of  proof  and  a  reasonable  doubt. 
(Sjilabus  by  the  Court.) 
Error  from  district  court,  Doniphan  coun- 
ty; William  I.  Stuart,  Judge. 

Pool  Grinsteud  was  convicted  of  criminal 
libel,  and  appeals.     Reversed. 

Harvey  &   Harvey,   for  appellant.     A.  A. 
Goddard,  Atty.  Gen.,  and  S.  M.  Brewster,  Co. 


Atty.  (Ryan  &  Reeder  and  Baker  &  Bell,  of 
counsel),  for  the  State. 

WELLS,  J.  This  was  a  prosecution  for 
criminal  libel,  brought  in  the  district  court 
of  Doniphan  county.  The  defendant  was 
found  guilty,  and  appeals  to  this  court.  There 
are  four  grounds  of  error  alleged,  and  we  will 
consider  them  in  order. 

1.  The  court  erred  in  overruling  this  ap- 
pellant's motion  to  quash  the  information  for 
the  reason  that  it  does  not  state  a  public 
offense.  The  information  charges,  in  sub- 
stance, that  on  August  5, 1899,  Pool  Grlnstead 
was  the  editor  and  publisher,  in  Doniphan 
county,  Kan.,  of  a  weekly  newspaper,  and, 
with  the  intent  to  expose  one  Albert  Perry  to 
hatred  and  contempt,  and  to  deprive  him  of 
public  confidence,  did  then  and  there  unlaw- 
fully, willfully,  and  maliciously  compose  and 
publish,  and  cause  and  procure  to  be  com- 
posed and  published,  in  said  paper,  of  and 
concerning  said  Albert  Perry,  the  following 
false,  malicious,  defamatory,  and  libelous 
words:  "With  Leland's  brother-in-law  (mean- 
ing thereby  the  said  Albert  Perry)  as  the 
chairman  of  the  Democratic  committee  (mean- 
ing thereby  the  Democratic  Central  Commit- 
tee of  Doniphan  county,  Kansas),  even  that 
party  was  run  (meaning  the  Democratic  par- 
ty in  Doniphan  county,  during  the  campaign 
in  which  said  Albert  Perry  was  chairman  of 
said  Democratic  Central  Committee)  pretty 
much  as  Leland  directed  (meaning  thereby 
Cyrus  Leland,  who  was  a  leading  Republi- 
can in  said  county,  and  meaning  thereby  that 
the  said  Albert  Perry,  who,  during  the  time 
referred  to,  was  chairman  of  the  Democratic 
Central  Committee  of  the  Democratic  party 
of  Doniphan  county,  Kansas,  as  such  chair- 
man, betrayed  the  trust  and  confidence  repos- 
ed In  him  by  the  said  Democratic  party  and 
its  central  committee,  and  that  the  said  Al- 
bert Periy,  as  such  chairman,  suffered  and 
permitted  the  said  Cyrus  Leland  to  control, 
in  the  interest  of  the  Republican  party,  the 
acts  of  said  Albert  Perry  as  such  chairman, 
to  the  great  scandal,  Injury,  and  disgrace  of 
the  said  Albert  Perry)."  The  majority  of  the 
court  hold  that  the  information  does  not  state 
an  offense,  within  the  authority  of  State  t.  El- 
liott (Just  decided)  61  Pac.  981,  and  that  the 
court  erred  in  overruling  the  motion  to  quash. 
It  is  contended  by  the  appellant  that  the  law 
always  gives  to  words  their  usual  and  ordi- 
nary meaning,  and  presumes  that  men  are  in- 
nocent of  crime  or  criminal  intentions,  wheth- 
er directing  the  affairs  of  their  own  party  or 
of  some  other.  This  is  not  true.  The  law 
does  not  always  give  to  words  their  usual 
aud  ordinary  meaning,  and  for  the  leader  of 
one  political  party  to  be  controlled,  as  to  his 
political  action,  by  the  lender  of  the  opposite 
political  party,  is  neither  honest  nor  cred- 
itable. 

The  next  question  Is  that  the  information 
docs  not  diarge  a  publication.  We  think  it 
does.  It  says:  "He  tlien  and  there  did  com- 
pose and  publish,  and  then  caused  to  be  corn- 
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poeed  and  pnbUsbed,"  not  his  paper,  as  argued 
by  the  appellant,  but  the  matter  complained 
of. 

The  remaining  objection  to  tbe  Information 
l8  that  it  was  not  properly  verified.  It  states 
that  "the  facts  therein  set  forth  are  true." 
And  it  is  said  that  facts  are  always  true,  and 
therefore  said  words  are  meaningless.  This 
is  true,  if  the  word  "facts,"  is  taken  In  Its 
common  and  primary  meaning;  but  a  second- 
ary meaning  of  the  word  is  permissible  to 
represent  the  thing  asserted.  The  term 
"facts"  was  held  to  be  equivalent  to  "mat- 
ters," when  used  in  a  Jurat  In  Whelpley  v. 
Van  Epps,  9  Paige,  332.  I  think  tbe  motion 
to  qnasb  was  properly  overruled. 

2.  Tbe  court  erred  In  overruling  this  appel- 
lant's motion  and  petition  for  a  change  of 
venne.  The  facts  upon  which  the  defendant 
relied  for  a  change  of  venue  are  substantial- 
ly tbe  same  as  in  case  No.  821,  State  t. 
Grlnstead  (Just  decided)  infra.  The  major- 
ity of  the  court  hold  that  the  trial  court 
erred  in  overruling  such  motion,  but  tbe 
writer  hereof  thinlis  otherwise.  Tbe  applica- 
tion for  a  change  of  venue  was  supported  by 
tbe  oral  testimony  of  the  defendant  alone, 
with  exhibits  of  articles  published  by  him 
against  the  judge;  and,  while  bis  evidence 
discloBes  an  abundance  of  provocation  on  his 
part  to  excite  the  prejudice  and  enmity  of  an 
average  person  under  ordinary  circumstances, 
the  only  evidence  that  it  had  that  effect  up- 
on the  Judge  was  that  on  one  occasion  the 
judge  failed  to  respond  when  spoken  to  by 
the  defendant,  and  whether  this  was  inten- 
tional or  not  is  left  somewhat  to  conjecture. 
In  the  face  of  tbe  fact  that  the  Judge  ex- 
pressly denies  that  he  had  any  ill  will  or 
prejudice  against  said  defendant  on  any  ac- 
count whatever,  I  do  not  think  there  was  suf- 
ficient evidence  to  justify  us  in  saying  that 
be  was  mistaken,  and  in  reversing  the  case 
for  that  reason. 

3.  Tbe  court  misdirected  tbe  Jury  in  mate- 
rial matters  of  law.  The  court  properly  in- 
structed the  Jury  upon  the  law  of  the  burden 
of  proof  and  of  a  reasonable  doubt,  but  In 
the  eighth  instruction  be  told  them:  "If  you 
believe  from  the  evidence  in  this  case  that 
tbe  defendant  was  not  present,  and  did  not 
know  of  the  insertion  In  tbe  Watbena  Star 
of  tbe  alleged  libelous  article  complained  of 
in  tbe  Information,  and  in  no  manner  counsel- 
ed, aided,  or  abetted  in  tbe  publication  of 
such  article,  then  you  should  find  tbe  de- 
fendant not  guilty;"  and  in  tbe  thirteenth: 
"It  is  incumbent  upon  him  [the  defendant]  to 
satisfy  you  that  it  was  not  published  with 
his  knowledge  or  authority,  and,  unless  he 
has  satisfied  you,  you  should  return  a  verdict 
of  guilty  in  this  case."  The  nineteenth  In- 
struction reads:  "A  publisher  of  a  newspa- 
per is  responsible  for  tbe  matter  of  his  pa- 
per, as  though  the  same  was  inserted  by  him- 
self or  published  by  bis  express  direction,  un- 
less it  is  shown  by  the  evidence  that  he  did 
not  publish  or  aid  or  assist  In  such  publica- 
tion, and  did  not  know  of  the  same."    These 


InstractlonB  wonld,  ty  themselves,  naturally 
convey  to  the  minds  of  the  Jury  the  idea  that, 
as  to  the  defenses  claimed  by  tbe  defendant, 
the  burden  of  proof  was  upon  him  to  estab- 
lish them,  and.  If  he  failed  to  do  so  to  tbelr 
satisfaction,  they  must  find  a  verdict  of 
guilty;  and  this  impression  would  not  be  re- 
moved by  being  told,  in  general  terms,  that 
the  burden  of  proof  in  a  criminal  case  never 
shifted  from  the  state  to  the  defendant.  The 
instructions  referred  to  are  erroneous.  Our 
attention  Is  also  called  to  the  fourteenth  in- 
struction. In  which  the  Jury  are  told  that  the 
article  complained  of  is  libelous,  and  thus 
it  Is  claimed  the  court  decides  the  case  for 
the  Jury.  We  do  not  think  the  words  com- 
plained of,  unaccompcmied  by  explanation  or 
Innuendo,  are  necessarily  libelous:  "With  Ice- 
land's brother-in-law  as  chairman  of  the  Dem- 
ocratic committee,  even  that  party  was  run 
pretty  much  as  Leland  directed."  These 
words,  by  themselves,  could  convey  no  defi- 
nite Impression  to  the  mind  of  a  person  en- 
tirely ignorant  of  the  surrounding  conditions 
and  circumstances.  For  the  errors  hereinbe- 
fore noticed,  the  motion  for  a  new  trial  should 
have  been  allowed.  The  Judgment  of  tbe 
trial  court  is  reversed,  and  a  new  trial  di- 
rected. 


(lOKan.App.  78) 
STATE  V.  GRINSTEAD. 

(Court  of  Appeals  of  Kansas,  Northern  Deport- 
ment, E.  D.    July  11,  1900.) 

LIBEL  AND  SLANDER— CRIMINAL  LIABILITT— 
INFORMATION— INDUCE.MENT  —  INNCENDO — 
CRIMINAL  LAW  — CHANGE  OF  VENUE  —  IN- 
STRUCTIONS—BURDEN  OP  PROOF— REASONA- 
BLE DOUBT. 

1.  Where,  in  all  the  counts  of  an  information 
charging  a  orimiual  libel,  matters  explanatory 
of  the  publication,  and  necessary  to  be  stated 
by  way  of  induoenieut,  are  stated  only  by  way 
of  innuendo,  and  the  offense  is  not  complete 
from  the  publication  itself,  a  motion  to  quash 
should  have  been  suHtained,  since  matter! 
which  should  have  been  stated  by  way  of  in- 
ducement cannot  be  supplied  by  the  innuendo. 

2.  Where  defendant  in  a  prosecution  for 
criminal  iil)el  had  charged  a  judge  with  brib- 
ery in  a  newspaper,  in  securing  his  election 
within  a  year  previous  to  the  trial,  and  defend- 
ant made  affidavit  for  a  change  of  venue  from 
the  jndge  liecause  of  his  bias  and  ill  feeling 
towards  defendant  on  account  of  such  publica- 
tions, and  alleges  that  the  judge  will  not  speak 
to  him  t>ecauBC  of  his  ill  feeling  towards  him, 
it  was  error  to  refuse  the  change  of  venue, 
thongh  the  Judge  made  affidavit  that  he  enter- 
tained no  ill  feeling  towards  defendant. 

3.  In  a  prosecution  for  criminal  libel,  it  is 
only  incumbent  on  the  defendant  to  raise  a 
reasonable  doubt  in  tbe  minds  of  the  jury  as 
to  bis  participation  in  the  alleged  publication 
to  secure  his  acquittal. 

4.  An  instruction,  in  a  prosecution  for  crim- 
inal libel,  that  a  publication  against  a  public 
officer,  which  imports  a  charge  of  unfitness  to 
administer  the  duties  of  the  office,  is  libelous, 
is  erroneous,  since  official  conduct  is  a  proper 
matter  for  criticism  within  reasonable  bounds. 

Error  from  district  court,  Doniphan  county; 
W.  I.  Stuart,  Judge. 

Pool  Grlnstead  was  convicted  of  criminal 
libel,  and  he  appeals.    Reversed. 
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TtalB  la  an  appeal  from  a  judgment  of  con- 
Tlction  upon  an  Information  charging  libel  in 
four  different  counts,  based  upon  four  dif- 
ferent publications  in  a  newspaper  called  the 
"Wathena  Star,"  of  which  the  defendant  was 
editor  and  publisher.  The  article  charged  in 
the  first  count  to  have  been  published  by 
the  defendant  Is  as  follows:  "It  would  be 
hoped  that  no  dirty  scandals  would  attach  to 
tue  present  Republican  administration,  and 
that  a  record  would  be  made  whereby  we 
could  march  proudly  before  the  people  In 
the  campaign  of  11)00.  But  here  comes  the 
asylum  scandal,  along  on  top  of  the  other 
dirty  deals  which  It  seems  the  managers  of 
the  administration  have  laid  awake  nights 
to  conjure.  That  boodle  was  used  In  securing 
the  location  for  Parsons  there  is  no  question. 
One  of  the  main  things  urged  in  the  matter 
of  the  new  asylum  was  that  the  building 
should  be  nearer  access  to  the  western  por- 
tion of  the  state.  A  number  of  senators  who 
had  declared  their  Intentions  of  voting  for 
Clay  Center  as  the  site  changed  their  minds, 
and  voted  for  Parsons,  almost  in  the  extreme 
east,  where  the  other  institutions  were  locat- 
ed. Our  own  dear  Senator  Fulton  (meaning 
thereby  the  said  John  A.  Fulton),  who  prom- 
ised to  support  the  Wathena  high  school, 
went  square  back  on  us,  and  voted  for  Par- 
sons on  the  asylum  question,  which  was  an 
open  violation  of  his  pledge.  Senator  Zim- 
mer,  one  of  the  demopops,  and  a  hobnobber 
of  Leiand  and  his  gang  in  the  Judgeship 
contest,  and  who  is  looked  on  by  the  mem- 
bers of  his  own  party  as  venal  enough  to 
sell  his  soul  for  a  very  small  piece  of  filthy 
lucre,  was  into  the  play.  He  was  also  pledged 
to  Clay  Center  as  the  location;  but,  when  It 
came  to  balloting,  Zimmer,  like  traitor  Ful- 
ton (meaning  thereby  the  said  John  A.  Ful- 
ton), went  back  on  the  whole  thing,  and  voted 
for  Parsons,  and  Zimmer  tore  up  the  ballots, 
In  the  face  of  every  honest  member  of  the 
committee.  Several  of  the  senators  had  no 
knowledge  that  they  were  ofTered  money 
for  their  votes.  There  is  no  question  as  to 
what  John  Fulton  did  (meaning  thereby  the 
said  John  A.  Fulton).  This  Is  the  kind  of 
cattle  the  Leiand  gang  foist  upon  their  party. 
Fulton  (meaning  thereby  the  said  .Tohn  A. 
Fulton),  a  man  devoid  of  honor,  character,  or 
decency,  representing  this  district  in  the  sen- 
ate, by  the  grace  of  Cy.  Leiand.  A  man  who 
will  sell  out  every  constituent  which  he  has 
while  In  public  office  *ls  a  sweet  thing'  to 
Leiand,  and  this  Is  one  of  the  glories  of 
serving  the  boss."  The  Introductory  part  of 
the  information  Is  confined  to  an  allegation 
that  this  publication  was  made  by  the  de- 
fendant willfully  and  maliciously,  and  the 
defendant  thereby  was  contriving  and  intend- 
ing to  vlUlfy  and  defame  one  John  A.  Fulton, 
and  provoke  him  to  wrath,  and  expose  him 
to  public  hatred  and  contempt  and  ridicule, 
and  deprive  him  of  public  confidence  and 
social  Intercourse;  In  short,  a  recital  of  the 
words  of  the  statute.  Suflilclent  Innuendo  Is 
introduced  to  apply  the  statement  of  the  pub- 
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llcatlon  to  the  defendant  personally,  and  to 
elucidate  the  meaning  of  the  several  state- 
ments more  fully  than  appears  by  themselves, 
as  asserted  to  be  In  fact;  the  pleader  assum- 
ing, probably,  that  the  words  were  libelous 
per  se,  tliat  no  allegation  of  extrinsic  facts 
was  necessary,  and  hence  there  Is  no  col- 
loquium. The  Introductory  part  of  the  in- 
formation avers  that  the  publication  was  of 
and  concerning  the  complaining  witness, 
which  is  probably  sufficient  colloquium  where 
the  words  are  actionable  or  libelous  per  se. 
and  no  allegation  of  extrinsic  facts  in  support 
of  the  publication,  or  explanatory  thereof,  is 
necessary.  Without  any  explanatory  allega- 
tion, the  second  count  charges  the  defendant 
with  having  willfully,  unlawfully,  and  ma- 
liciously, contriving,  etc.,  as  in  the  first  count 
to  have  published  of  and  concerning  the  said 
John  A.  Fulton  the  following:  "Senator  Ful- 
ton rode  on  a  pass,  and  then  charged  up 
$52.38  as  mileage,  while  getting  in  his  graft 
on  the  new  asylum  location,  in  which  case  he 
also  very  suddenly  changed  his  mind  In  favor 
of  Parsons  Instead  of  Clay  Center,  after  Par- 
sons began  paying  $3,000  for  votes.  This  Is 
the  kind  of  a  senator  that  graces  the  seat  In 
this  district  by  the  grace  of  the  king  of 
Doniphan."  This  is  followed  by  an  Innuendo 
attempting  to  give  to  the  words  the  meaning 
attributed  thereto  by  the  complaining  wit- 
ness. The  third  count  of  the  information,  in 
the  same  way,  charges  the  defendant  with 
having  published,  of  and  concerning  John  A. 
Fulton,  the  following:  ".Tohn  A.  Fulton  got 
$3,000  for  his  vote  to  betray  the  people  In 
the  location  of  the  new  asylum."  This  Is  fol- 
lowed by  an  Innuendo  setting  forth  the  mean- 
ing attributed  to  the  words  by  the  complain- 
ing witness.  In  the  fourth  count,  with  the 
same  Introductory  matter,  the  defendant  Is 
charged  with  having  published,  of  and  con- 
cerning John  A.  Fulton,  the  following:  "If 
the  legislature  had  not  met  until  this  fall. 
Cy.  Leiand's  little  traitor  boodle  senator  John 
Asylums  Fulton's  pocketbook  would  not  have 
been  as  fat  by  $3,000  for  juggling  with  the 
misfortunes  of  the  Insane."  This  is  followed 
by  an  innuendo  attributing  to  the  words  the 
meaning  charged  to  have  been  Intended  by 
the  defendant  in  the  publication.  It  will  be 
observed  that  in  neither  of  these  counts  is 
there  an  allegation  of  Introductory  matter 
charging  that  the  words  were  published  con- 
cerning the  complaining  witness  In  any  offi- 
cial relation  whatever.  Now,  does  It  appear, 
from  the  words  themselves,  respecting  what 
official  position  or  what  transaction  the  words 
refer  to,  so  that  an  intelligent  person  would 
know  the  meaning  thereof,  unless  he  had  ac- 
quired knowledge  otherwise  than  from  the 
information  Itself?  The  defendant  moved  the 
court  to  quash  the  Information  upon  the 
grounds  that  it  did  not  state  facts  sufficient 
to  constitute  a  public  ofTense,  which  was  over- 
ruled. The  defendant  then  filed  his  motion 
and  petition  for  a  change  of  venue,  on  the 
ground  that  the  judge  of  the  district  court 
was  so  biased  and  prejudiced  against  him 
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that  he  could  not  have  a  fair  and  Impartial 
trlaL 

Tne  petition  alleges,  as  facts  In  support  of 
the  allegation  of  DIas  and  prejudice,  the  fol- 
lowing: "That  one  Cyrus  Lelaud  is  the  Re- 
publican boss  of  Kansas  and  of  Doniphan 
county;  that  Iceland  procured  the  nomina- 
tion and  election  of  the  judpe  of  the  district 
court,  and  has  a  great  Influence  over  him; 
that  the  defendant  published  a  series  of  ar- 
ticles in  his  paper,  the  Wathena  Star,  re- 
flecting .severely  on  the  conduct  of  said  Le- 
land  and  Judge  Stuart  In  i>rocurIng  and  re- 
ceiving said  nomination  and  election;  that 
the  defendant,  being  a  Republican  in  the 
beginning  of  the  campaign  of  Judge  Stuart, 
supported  him  up  to  about  the  20th  of  Sep- 
tember, ISttS;  that.  In  order  to  procure  the 
support  of  the  defendant  and  his  paper. 
Judge  Stuart  promised  to  pay  the  defendant 
the  sum  of  $50,  and  did  pay  $40  thereof,  and 
also  promised  to  secure  the  defendant  a 
share  of  the  county  printing  of  Doniphan 
county;  that.  Judge  Stuart  falling  to  pay  the 
balance  of  the  ,^50,  and  falling  to  procure  the 
county  printing  for  the  defendant,  he  refus- 
ed to  further  support  him  for  judge,  and 
afterwards  supported  Judge  Stuart's  oppo- 
nent, one  James  Falloon:  that  Stuart  and 
Falloon,  after  the  election,  had  a  contest  be- 
fore the  state  senate  respecting  said  Judge- 
ship, said  contest  commencing  about  March 
22,  1899;  that  the  defendant  appeared  as  a 
witness  for  Falloon,  and  testified  to  said 
bribery  by  Judge  Stuart,  and  also  the  brib- 
ery by  Judge  Stuart  of  Ewlng  Herbert,  edi- 
tor of  the  Brown  County  World,  and  of  Bert 
Howard,  editor  of  the  Horton  Headlight,  and 
of  Ray  Arrles,  editor  of  the  Robinson  Index; 
that  Judge  Stuart  testified  to  the  contrary 
in  the  contest  proceedings,  but  that  the  sen- 
ate found  him  guilty  of  corruptly  bribing 
those  editors;  that,  as  a  result  of  these  mat- 
ters, the  defendant  and  Judge  Stuart  became 
and  were,  at  the  time  of  the  hearing  of  the 
petition,  enemies,  and  that  .Tudge  Stuart  re- 
fused and  refuses  to  speak  to  or  recognize 
the  defendant."  This  petition  Is  verified  by 
the  defendant's  oath  to  the  truthfulness  of 
all  the  matters  set  out  therein.  Upon  the 
hearing  of  this  petition  the  defendant  was 
examined  orally,  and  testified  In  detail  to  all 
of  the  matters  contained  in  the  petition,  and 
produced  and  offered  In  evidence  several  of 
the  publications  In  his  paper  alluded  to 
therein,  in  which  many  charges  of  wrongdo- 
ing, dishonorable  conduct,  and  tlie  particular 
acts  of  bribery  mentioned  In  the  petition  are 
openly  charged  both  to  Judge  Stuart  and  to 
Cyrus  l.#land.  These  matters  were  contain- 
ed In  publications  made  before  the  election, 
and  In  publications  made  after  the  election, 
and  after  Judge  Stuart  entered  upon  the  dis- 
charge of  his  duties.  In  oppo.sltlon  to  the 
motion  for  a  change  of  venue  the  state  offer- 
ed the  affidavits  of  John  H.  Reese.  John  Nor- 
man, and  J.  W.  McClellan.  The  substance 
of  these  affidavits  Is  that  they  have  l)een  ac- 
quainted with  Judge  Stuart  for  two  years  and 


three  years;  have  been  frequently  In  his  com- 
pany, and  talked  over  the  issues  of  the  lasi 
camiiaign,— that  is,  the  camiiaign  of  18S>8, 
— and  since  the  election  have  talked  over 
matters  connected  with  the  campaign  and 
with  the  judicial  contest;  that  they  never 
heard  Judge  Stuart  speak  in  an  unfriendly 
manner  of  the  defendant,  and  they  never 
heard  any  word  or  saw  any  act  of  Judge 
Stuart  showing  any  prejudice  or  resentment 
against  the  defendant;  and  that  from  their 
acquaintance  with  Judge  Stuart,  and  of  their 
knowledge  of  his  character  and  disiMsition, 
they  believe  he  is  able  to  determine  whether 
he  has  any  prejudice  or  not  against  the  de- 
fendant; and,  for  the  same  reasons,  they  be- 
lieve the  defendant  can  have  a  fair  trial  be- 
fore him.  Judge  Stuart  also  makes  and  files 
In  the  case,  upon  the  hearing  of  the  motion, 
the  following  statement:  "The  judge  of 
this  court  never  at  any  time  stated  to  Grin- 
stead  that  in  return  for  his  support  for 
judge,  tliat  he,  the  judge  of  this  court,  woold 
use  his  influence  to  get  Grlnstead  a  portion 
of  the  county  printing,  and  that  the  said 
judge  of  this  court  never  at  any  time  said  to 
Grlnstead  that  he  would  give  him  $50,  or 
any  other  sum.  If  he,  the  said  Grlnstead. 
would  support  him  for  judge;  that  the  Judge 
of  this  court  never  asked  said  defendant  at 
any  time,  or  at  any  place,  if  he  thought  that 
he  (Stuart)  had  better  pay  Arries  $25.  and 
no  reply  was  ever  made  by  said  defendant, 
as  given  In  his  testlmoiur;  that  said  Judge 
never  said  to  said  defendant,  at  any  time  or 
place,  that  he  would  pay  Arrles  any  money 
whatever,  and  never  arranged  for  a  meeting 
with  Mr.  Arrles  at  Wathena,  at  said  defend- 
ant's ofllce  In  Wathena,  at  any  time;  that 
the  Judge  of  this  court  never,  at  any  time 
or  pUce,  had  any  conversation  with  said  de- 
fendant or  paid  to  him  the  sum  of  $40.  or  any 
other  sum,  to  secure  his  support  for  said 
judge,  for  the  ofiice  of  district  Judge;  that 
the  judge  of  this  court  never,  at  any  time  or 
place,  had  any  conversation  with  said  de- 
fendant, in  which  he  told  said  defendant 
that  he  would  have  to  give  Ewing  Herbert 
$100,  or  any  other  sum,  to  get  his  paper  to 
support  him,  and  the  Judge  of  this  court  nev- 
er, at  any  time  or  place,  told  said  defendant 
that  be  had  run  a  bluff  on  Bert  Howard,  and 
had  him  settled  so  that  he  would  have  to 
support  him ;  that  at  no  time  since  the  hear- 
ing of  the  contest  case  has  the  judge  of  this 
court  read,  and  never  knew,  a  large  portion 
of  the  articles  which  appeared  In  the  Wa- 
thena Star,  and  which  have  been  offered  in 
evidence  on  the  bearing  of  said  motion;  that 
others  of  the  articles  which  were  published 
in  the  Wathena  Star,  and  which  have  been 
offered  in  evidence  on  the  hearing  of  this 
motion,  the  Judge  of  this  court  had  read,  but 
as  they  were  published  in  the  heat  of  the 
campaign,  the  Judge  of  this  court  did  not  at- 
tach any  great  importance  to  them,  and  had 
and  has  no  ill  will  or  prejudices  against 
said  defendant  on  account  of  them,  and  the 
judge  of  this  court  has  no  111  will  or  preju- 
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dice  against  defendant  on  any  account  what- 
ever; that  while  there  has  been  no  perBonal 
communication  between  said  defendant  and 
the  judge  of  this  court  since  about  October, 
1890,  that  it  has  been  because  said  defend- 
ant and  the  judge  of  this  court  have  lived 
In  different  towns,  they  were  not  much  to- 
gether, and  the  Judge  of  this  court  had  no 
occasion  or  inclination  to  communicate  in 
any  manner  with  the  said  defendant,  and 
took  it  for  granted  that  said  defendant  had 
no  occasion  or  Inclination  to  communicate 
in  any  manner  with  the  judge  of  this  court. 
Wm.  I.  Stuart,  District  Judge."  Thereupon 
he  denied  the  petition  for  a  change  of  venue. 
This  hearing  was  had  upon  the  petition  for 
a  change  of  venue  on  the  11th  day  of  Sep- 
tember, 1899.  On  the  5th  of  December,  1899, 
the  case  wa.s  called  for  trial  in  the  absence 
of  the  defendant,  bis  recognizance  was  for- 
feited, and  It  was  ordered  that  a  bench  war- 
rant Issue  for  his  arrest.  On  the  6th  of  De- 
cember, 1899,  the  case  was  tried  to  a  jury, 
and  resulted  in  a  verdict  of  guilty  upon  each 
of  the  four  counts.  A  motion  for  a  new  trial 
was  denied. 

The  court  gave  to  the  jury,  among  oth- 
er Instructions,  the  following:  "(3)  There 
is  no  dispute  In  the  evidence  In  this  case 
but  that  the  defendant,  Pool  Grinstead,  was, 
at  the  time  the  alleged  libelous  articles  were 
published  In  the  said  Wathena  Weekly  Star, 
both  editor  and  publisher  of  said  paper. 
The  law  therefore  presumes  that  such  pub- 
lications were  by  the  authority  of  said  de- 
fendant, and,  as  to  the  counts  of  the  in- 
formation to  which  the  defendant  makes 
the  defense,  that  they  were  published  with- 
out his  knowledge  and  authority;  and,  un- 
less he  has  so  satisfied  you,  you  should  re- 
turn a  verdict  of  guilty  in  this  case,  un- 
less you  believe  from  the  evidence  that  such 
articles  were  true,  and  that  they  were  pub- 
lished for  justifiable  ends."  "(12)  Any  im- 
putation against  any  person  who  is  In  the 
enjoyment  of  an  office,  either  public  or  pri- 
vate, of  honor,  profit,  or  trust,  which  im- 
ports a  charge  of  unfitness  to  administer 
the  duties  of  the  office.  Is  libelous."  "(21) 
A  publisher  of  a  newspaper  Is  responsible 
for  the  matter  In  his  paper,  as  though  the 
same  was  inserted  by  himself,  or  published 
by  his  express  direction,  unless  it  is  shown 
by  the  evidence  that  he  did  not  publish  or 
aid  or  assist  in  such  publicatiou,  and  did  not 
know  of  the  same." 

The  following  errors  are  assigned:  (1) 
The  court  erred  In  overruling  the  motion  to 
qunsh;  (2)  the  court  erred  in  denying  the  mo- 
tion for  a  change  of  venue;  (3)  tlie  court  mis- 
directed the  jury  in  material  matters  of  law, 
and  failed  and  refused  to  instruct  the  jury 
In  matters  of  law,  as  prayed  for  in  writing 
by  the  defendant.  The  requests  for  instruc- 
tions are  not  embodied  in  the  assignment, 
or  In  any  part  of  the  brief.  Upon  looking 
Into  the  record,  we  find  that  the  court  refus- 
ed to  Instruct  the  jury  that  malice  was  an 
essential  ingredient  of  the  crime,  and,  fur- 


ther, that  proof  of  the  truth  of  the  publica- 
tion, and  that  it  was  published  for  justifia- 
ble ends,  was  a  legal  defense  under  the  con- 
stitution of  the  state. 

Harvey  &  Harvey,  for  appellant.  A.  A. 
Godard,  Atty.  Gen.,  and  S.  M.  Brewster,  Co. 
Atty.  (Baker  &  Bell  and  Ryan  &  Reeder,  of 
counsel),  for  the  State. 

MAHAN,  P.  J.  (after  stating  the  facts). 
The  motion  to  quash  went  to  the  entire  infor- 
mation. If  either  count  charged  an  offense, 
the  motion  was  properly  denied.  The  su- 
preme court  of  Massachusetts,  in  darter  v. 
Andrews,  16  Pick.  6,  says:  "Whenever 
words  have  the  slnuderous  meaning  alleged, 
not  by  their  own  extrinsic  force,  but  by  rea- 
son of  tlie  existence  of  some  extraneous  fact, 
this  fact  must  be  averred  in  a  traversable 
form,  which  averment  Is  called  the  'induce- 
ment.* There  must  then  be  a  colloquium, 
averring  that  the  slauderous  words  were 
spoken  of  or  concerning  this  fact.  Then  the 
word  'meaning'  or  'Innuendo'  Is  used  to  con- 
nect the  matters  thus  Introduced  by  aver- 
ments and  eoUoquia  with  the  particular  words 
laid,  showing  their  identity,  and  drawing 
what  Is  then  the  legal  Inference  from  the 
whole  declaration,— that  such  was,  under  the 
circumstances  thus  set  out,  the  meaning  of 
the  words  used."  It  is  well  settled  criminal 
law  that  an  innuendo  cannot  take  the  place 
of  such  allegations  of  Inducement.  Mr. 
Bishop,  in  section  748  of  his  work  on  Criminal 
Procedure,  in  speaking  of  innuendo,  says: 
"Its  ofliee  Is  limited  strictly  to  the  explana- 
tion thus  indicated;  for  it  cannot  add  to  or 
change  or  explain  the  previous  statements, 
which  must  be  sufficient  as  to  the  facts  at- 
tendant on  the  libelous  publication,  without 
drawing  anything  from  the  innuendo.  It  is 
not,  therefore,  a  matter  upon  which  evidence 
can  be  Introduced  to  sustain  it  at  the  trial." 
The  same  rule  Is  announced  In  State  v.  At- 
kins, 42  Vt.  252;  13  Enc.  PI.  &  Prac.  88,  89. 
In  all  of  the  counts  of  this  information,  by 
way  of  innuendo  only,  are  stated  matters 
explanatory  of  the  publication,  which  were 
necessary  to  be  alleged  by  way  of  Induce- 
ment. The  offense  does  not  appear  complete 
from  the  publication  itself;  in  other  words, 
the  facts  attendant  on  the  publication,  which 
were  necessary  to  explain  it,  and  necessary 
to  charge  the  offense  sought  to  be  charged 
by  the  information,  are  not  well  pleaded 
therein.  This  applies  to  all  of  the  coimts. 
For  this  reason,  the  motion  to  quash  should 
have  been  sustained. 

We  are  of  the  opinion  that  the  court  abused 
Its  discretion  In  denying  the  defendant's  pe- 
tition for  a  change  of  venue.  The  facts  al- 
leged are  sufficient  to  sustain  the  charge  of 
prejudice.  They  are  not  denied,  except  that 
the  presiding  judge.  In  his  statement,  denies 
that  he  bribed,  or  attempted  to  bribe,  the  de- 
fendant, to  procure  his  anj)port  at  the  pre- 
ceding election.  He  explains,  or  attempts  to 
explain,  why  be  has  not  spoken  to  the  de- 
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fendant  since  the  election.  The  fact,  how- 
ever, remains,  that  within  a  year  before  the 
trial  the  defendant  did  charge  the  Judge  'with 
bribery.  This  charge  was  made  by  a  publi- 
cation in  his  newspaper  during  the  progress 
of  the  <ainvass.  It  was  again  reiterated  In 
the  contest  proceeding  in  March,  1899.  These 
occurrences  were  too  recent  not  to  affect,  In 
some  degree,  the  feelings  of  the  judge  to- 
wards the  defendant.  He  may  have  believed 
that  he  could  act  without  bias  or  prejudice 
in  the  trial,  but  it  would'  be  an  experiment 
dangerous  to  the  riglits  of  the  defendant  to 
l)eruiit  him  to  malic  the  effort. 

It  was  error  to  give  paragraph  13  of  the 
instructions.  It  was  not  necessary  tliat  the 
defendant  should  prove  to  the  satisfaction  of 
the  jury  that  he  did  not  participate  in  the 
publication.  It  was  only  necessary  for  him 
to  produce  evidence  sufficient  to  raise  in  the 
minds  of  the  jury  a  reasonable  doubt  that  he 
■did  so.  The  burden  was  upon  the  state  as 
to  this  issue,  and  it  did  not  change.  State 
-V.  Wait,  44  Kan.  320,  24  Pac.  354;  State  v. 
Osborn,  54  Kan.  473,  iiS  Pac.  572;  State  v. 
■Child.  40  Kan.  482,  20  Pac.  275. 

It  was  error  to  give  paragraph  17  of  the 
Instructions.  The  court  said  In  that  Instruc- 
tion that  any  Imputation  against  a  person 
holding  an  office,  which  Imports  a  charge  of 
unfitness  to  administer  the  duties  of  the  of- 
fice, is  libelous.  It  socras  to  savor  of  the 
•old  adage  that  "the  king  can  do  no  wrong." 
If  an  officer  Is  the  servant  of  the  people,  his 
■ofBcial  conduct  Is  a  proper  matter  for  criti- 
cism within  proper  bounds,  and  a  mere  Im- 
putation of  unfitness  for  the  office  Is  not  libel- 
•ous  per  se;  and  this  Is  the  substance  of  what 
the  court  said  to  the  Jury.  It  follows  that 
the  court  erred  In  denying  the  defendant's 
motion  for  a  new  trial.  The  judgment  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  herewith. 

McKI-ROY,  J.,  concurs. 

WELLS,  J.  I  concur  In  the  judgment  re- 
versing this  case  on  the  ground  that  the  court 
misdirected  the  jury,  but  dissent  to  the  resi 
of  the  opinion. 


(10  KaiLApp.  W) 

STATE  v.  GRINSTEAD. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.    July  11.  1900.) 

LIBEL.  AND   SLANDER— DEFENSE— BURDEN   OP 
PROOF— REASONABLE  DOUBT- INDICT- 
MENT AND  INFORMATION. 

1.  Where  the  InngunRe  used  in  a  criminal 
libel  is  actionable  per  se.  the  information  need 
not  allepo  that  it  tended  to  provoke  to  wrath 
the  libeled  person,  or  expose  him  to  public 
hatred. 

2.  In  a  prosecution  for  criminal  libel,  it  is 
only  incumbent  on  defendant,  to  secure  his 
acquittnl,  to  introduce  such  evidence  of  the 
truth  and  the  jnstifiableness  of  the  publication 
as  will  raise  in  the  minds  of  the  jury  a  reason- 
able doubt  of  his  guilt. 

Wells,  J.,  dissenting  in  part. 


Appeal  from  district  court,  Doniphan  coun- 
ty;  William  I.  Stuart,  Judge. 

Pool  Grlnstead  was  indicted  for  criminal 
libel  and  convicted,  and  appeals.    Reversed. 

Harvey  &  Harvey,  for  appellant  A.  A. 
Goddard.  Atty.  Gen.,  and  S.  M.  Brewster,  Co. 
Atty.  (Ryan  &  Rceder  and  Baker  &  Bell,  of 
counsel),  for  the  State. 

PEIt  CURIAM.  This  Is  an  appeal  from  a 
judgment  of  conviction  upon  an  information 
charging  the  defendant  with  the  publication 
of  a  criminal  libel  in  a  newspaper,  the  Wa- 
thena  Star,  of  which  he  was  editor  and  pub- 
lisher. There  are  three  assignments  of  er- 
ror, which  we  will  consider  In  order. 

1.  That  the  court  erred  In  overruling  de- 
fendant's motion  to  quash  the  Information, 
for  the  reason  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  public  offense: 
The  language  set  out  In  the  information  as 
constituting  the  libel  Is  actionable  per  se,  and 
It  is  not  necessary  that  the  Information  state 
that  It  tended  to  provoke  to  wrath  or  expose 
to  public  hatred.  State  v.  Osborn,  51  Kan. 
474.  38  Pac.  572. 

2.  That  the  court  erred  In  overruling  the 
defendant's  motion  and  petition  for  a  change 
of  venue:  The  petition  for  a  change  of  venue, 
and  the  evidence  offered  In  support  of  and 
against  the  same,  are  Identical  with  that  in 
case  Xo.  821.— State  v.  Grlnstead  (just  de- 
cided) 61  Pac.  976.  L'pon  the  authority  of  that 
case,  we  must  hold  that  the  court  erred  in 
overruling  the  application  for  a  change  of 
venue. 

3.  That  tlie  court  misdirected  the  Jury  In 
material  matters  of  law:  The  court  instruct- 
ed the  jury:  "(12)  The  article  set  out  In  the 
Information  as  having  been  published  and 
circulated  by  said  defendant  Is  libelous,  and 
unless  you  believe  from  the  evidence  that 
such  article  was  true,  and  that  it  was  pub- 
lished for  justifiable  ends,  you  should  find  the 
defendant  guilty.'  "(17)  If  the  jury  believe 
from  the  evidence  In  this  case,  beyond  a  rea- 
sonable doubt,  that  the  defendant  published 
in  said  paper,  Doniphan  county,  Kansas,  the 
alleged  libel,  and  that  the  same  was  published 
of  and  concerning  John  A.  Fulton,  and  that 
said  publication  tended  to  provoke  said  Fulton 
to  wrath  or  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  such  publication  Is  libelous, 
and  the  law  presumes  that  the  same  was  pub- 
lished maliciously,  and  you  should  find  the 
defendant  guilty,  unless  you  believe  from  the 
evidence  that  such  article  was  true,  and  it 
was  published  for  Justifiable  ends."  "(19)  If 
you  believe  from  the  evidence  In  this  ease 
that  the  article  complained  of  In  the  Informa- 
tion was  true,  and  tlmt  the  defendant  pub- 
lished the  same  for  Justifiable  ends,  then  the 
defendant  should  be  acquitted."  In  these  In- 
structions the  court  plainly  tells  the  Jury 
that:  "If  you  believe  from  the  evidence  in 
this  case  that  the  article  complained  of  in 
the  information  is  true,  and  that  defendant 
published  the  same  for  Justifiable  ends,  then 
the  defendant  should  be  acquitted.    •    •     • 
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And  unless  you  believe  from  tlie  evidence 
that  such  article  was  true,  and  that  It  was 
published  for  Justifiable  ends,  you  should  find 
the  defendant  guilty.  •  •  •  And  yon 
should  find  the  defendant  guilty  unless  you 
believe  from  the  evidence  that  such  article 
was  true,  and  it  was  published  for  Justifiable 
ends."  Xow,  this  is  not  the  law.  It  is  only 
Incumbent  upon  the  defendant  to  offer  such 
proof.  In  his  defense,  in  regard  to  the  truth- 
fulness of  the  article  alleged  to  be  libelous, 
and  the  object  of  its  publication,  or  such  de- 
fense as  he  may  reply,  as  is  necessary  to 
raise  in  the  minds  of  the  Jury  a  reasonable 
doubt;  and,  if  such  reasonable  doubt  arises 
either  from  the  evidence  or  from  a  lack  of 
evidence,  the  defendant  is  entitled  to  an  ac- 
quittal. The  court  erred  In  its  instructions 
to  the  Jury.  The  burden  of  proof  was  not 
upon  the  defendant  to  establish  his  defense 
to  the  satisfaction  of  the  Jury  before  he  could 
demand  an  acquittal.  The  court  therefore 
erred  In  overruling  the  defendant's  motion 
for  a  new  trial.  The  Judgment  is  reversed, 
and  the  cause  remanded. 

MAHAN,  P.  J.,  concurring. 

WELLS,  J.  I  concur  In  the  Judgment  re- 
versing this  case  of  an  account  of  erroneous 
instructions,  but  dissent  from  the  conclusion 
that  the  court  committed  reversible  error  in 
nfuslng  a  change  of  venue. 


STATE  V.  ELLIOTT. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.    .Tuly  11.  1000.> 

CRIMINAL    LIBEL—INDICTMENT— DEFENSES- 
EVIDENCE, 

1.  In  an  action  for  libel,  where  the  words 
have  the  alleped  slanderous  meaning,  not  by 
their  own  extrinsic  force,  but  by  reason  of  the 
existence  of  some  extraneous  fact,  this  fact 
must  be  averred  in  traversable  form,  and  it  is 
not  sufficient  to  plead  such  fact  by  way  of 
innuendo  only. 

2.  It  is  inonmbent  upon  the  state,  in  an  ac- 
tion for  libel,  to  prove  every  material  averment 
of  the  information.  The  burden  never  shifts  to 
the  defendant.  It  is  not  necessary  in  such  case 
that  the  defendant  prove  his  defenses  to  the 
satisfiiction  of  the  jury.  It  is  only  incumbent 
upon  him  to  present  such  matters  as  are  suffi- 
cient to  raise  n  rciisonable  doubt.  This  entitles 
him  to  an  acquittal. 

Wells.  J.,  dissenting. 
(Syllabus  by  the  Coui't.) 

Appeal  from  district  court,  Doniphan 
county;   William  I.  Stuart,  Judge. 

Frank  W.  Elliott  was  convicted  of  crlm- 
loal  libel,  and  appeals.    Revcr.'sod. 

G.  C.  (Sems,  for  appellant.  A.  A.  God- 
dard,  Atty.  Gen.,  and  S.  M.  Brewster,  Co. 
Atty..  for  the  State. 

Mcelroy,  J.  This  was  an  action  for 
criminal  libel,  brought  In  the  district  court 
of  Doniphan  county.  The  defendant  was 
found    guilty,  and    appeals    to    this  court. 


There  are  two  grounds  of  error  relied  upon, 
which  require  a  reversal  of  the  Judgment: 
1.  That  the  court  erred  In  overruling  ap- 
pellant's motion  to  quash  the  information, 
for  the  reason  that  it  does  not  state  a  pub- 
lic offense:  The  information  charges:  "That 
on  or  about  the  12th  day  of  August,  1899, 
one  B^ank  W.  Elliott  was  the  editor  and 
publisher.  In  said  Doniphan  county,  of  a 
weekly  newspaper  called,  'The  Troy  Times;' 
that  on  or  about  the  said  12th  day  of  Au- 
gust, in  said  newspaper,  the  said  Frank  W. 
Klliott,  in  said  Doniphan  county,  and  state 
of  Kansas,  with  intent  to  expose  one  Albert 
Perry  to  hatred  and  contempt,  and  to  de- 
prive him,  the  said  Albert  Perry,  of  public 
confidence  and  social  Intercourse,  did  then 
and  there  unlawfully  and  willfully  and  ma- 
liciously publish  and  circulate,  and  cause 
and  procure  to  be  published  and  circulated, 
of  and  concerning  one  Albert  Perry,  the  fol- 
lowing false,  malicious,  and  defamatory, 
and  libelous  words,  as  follows:  'With  Le- 
land's  brother-in-law'  (meaning  thereby  the 
said  Albert  Perry)  'as  chairman  of  the  Dem- 
ocratic committee'  (meaning  thereby  the 
Democratic  central  committee  of  Doniphan 
county,  Kansas),  'even  that  party  was  run' 
(meaning  the  Democratic  party  in  Donipban 
county  during  the  campaign  in  which  the 
said  Albert  Perry  was  chairman  of  the  said 
Democratic  central  committee)  'pretty  much 
as  Leland  directed;'  meaning  thereby  (;;yru8 
Leiand,  who  was  a  leading  Republican  In 
said  county,  and  meaning  thereby  that  the 
said  Albert  Perry,  who  during  the  time  re- 
ferred to  was  chairman  of  the  Democratic 
central  committee  of  the  Democratic  party 
in  Doniphan  county,  Kansas,  as  such  chair- 
man betrayed  the  trust  and  confidence  re- 
posed In  him  by  the  said  Democratic  party 
and  Its  central  committee,  and  that  the 
said  Albert  Perry,  as  such  chairman,  suf- 
fered and  permitted  said  Cyrus  Leland  to 
control.  In  the  Interest  of  the  Republican 
party,  the  acts  of  said  Albert  Perry  as  such 
chairman,  to  the  great  scandal.  Injury,  and 
disgrace  of  the  said  Albert  Perry,  and  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Kansas."  It  is 
elementary  that  the  innuendo  cannot  serx'e 
as  averment  but  must  rest  upon  averments 
elsewhere  distinctly  made  In  traversable 
form.  The  supreme  court  of  Massachusetts. 
In  Carter  v.  Andrews,  16  Pick.  6,  says: 
"Whenever  words  have  the  slanderous 
meaning  alleged,  not  by  their  own  extrinsic 
force,  but  by  reason  of  the  existence  of  some 
extraneous  fact,  this  fact  must  be  averred 
In  a  traversable  form,  which  averment  Is 
called  the  'inducement.'  There  must  then 
be  a  colloquium  averring  that  the  slanderous 
words  were  spoken  of  or  concerning  this 
fact.  Then  the  word  'meaning'  or  'Innu- 
endo' Is  used  to  connect  the  matters  thus  in- 
trwluced  by  averments  and  coUoquia  with 
the   particular   words   laid,   showing   their 
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identity,  and  drawing  what  la  then  the  legal 
inference  from  the  whole  declaration,— that 
Buch  was,  under  the .  clrcumstancea  thus  set 
out,  the  meaning  of  tne  words  used."  The 
same  rule  is  announced  In  Blsh.  Or.  Ev.  t 
748;  State  v.  Atkins,  42  Vt.  252;  13  Enc. 
PI.  &  Prac.  88,  89;  State  v.  Grinstead  (Kan. 
App.;  Just  decided)  61  Pac.  980.  In  the  above 
iuformation,  by  way  of  innuendo  only,  are 
stated  matters  explanatory  of  tne  publica- 
tion, which  are  necessary  to  be  alleged  by 
way  of  inducement.  The  offense  does  not 
appear  complete  from  the  publication  itself. 
The  language  of  the  publication  alone,  with- 
out explanation,  is  not  actionable  per  se. 
The  facts  necessary  to  the  offense  sought  to 
be  charged  In  tne  information  are  not  well 
pleaded.  The  motion  to  quash  should  nave 
been  sustained. 

2.  That  the  court  misdirected  the  jury  in 
material  matters  of  law:  The  court  Instruct- 
ed the  Jury:  "Eighth.  Before  a  person  can 
be  guilty  of  a  criminal  libel,  he  must  have 
a  maUcious  intent  to  defame  the  persons 
alleged  to  be  libeled;  and  malice,  in  a  le- 
gal sense,  denotes  the  Intentional  doing  of  a 
wrongful  act  without  Just  cause  or  excuse, 
or  the  wicked  intention  to  do  an  injury,  but 
such  maliqe  may  be  proven  by  circumstan- 
ces; and  if  you  believe  from  the  evidence  in 
this  case  that  the  defendant  was  not  pres- 
ent, and  did  not  know  of  the  insertion  in 
the  Troy  Times  of  the  alleged  libelous  arti- 
cle complained  of  In  the  Information,  and  in 
no  manner  aided,  counseled,  or  abetted  in 
the  publication  of  such  article,  then  you 
should  find  the  defendant  not  guilty." 
"Thirteen.  There  is  no  dispute  in  the  evi- 
dence in  this  case  but  that  the  defendant 
was,  at  the  time  the  libelous  article  was 
published  In  the  said  Troy  Times,  both  ed- 
itor and  publisher  of  said  paper.  The  law 
therefore  presumes  that  such  publication 
was  by  the  authority  of  said  defendant, 
and  It  Is  Incumbent  upon  him  to  satisfy  you 
that  it  was  not  published  witn  his  knowl- 
eage  and  authority;  and,  unless  he  has  so 
satisfied  you,  you  should  return  a  verdict 
of  guilty  In  this  cause."  "Nineteenth.  A 
publisher  of  a  newspaper  is  responsible  for 
the  matter  in  his  paper,  as  though  the  same 
was  inserted  by  himself  or  published  by  his 
express  direction,  unless  it  is  shown  by  the 
evidence  that  he  did  not  publish  or  aid  or 
assist  In  such  publication,  and  did  not  know 
Df  the  same.  Twentieth.  If  you  believe  from 
the  evidence  that  the  defendant  did  not  know 
)f  the  publication  of  the  alleged  libel,  and 
lid  not  directly  direct  its  insertion  in  the 
Troy  Times,  yet  If  you  believe  from  the  evi- 
dence that  he  authorized  his  brother,  John 
Glllott,  to  insert  matter  in  said  paper  as  he 
might  think  proper,  he  cannot  excuse  him- 
self from  the  consequences  of  such  publica- 
tion by  claiming  that  he  did  not  specially 
direct  such  publication.  Twenty-First.  A 
defendant  cannot  relieve  himself  from  pun- 
ishment for  the  publication  of  a  libel  with- 
out at  the  earliest  opportunity  denying  the 


truth  thereof  in  said  paper,  and  denoundng 
its  falsity,  imless  he  wishes  to  Justify  by 
proof  on  the  trial  of  the  truth  of  the  charge." 
These  instructions  are  erroneous  and  were 
misleading.  They  were  calculated  to  give 
the  Jury  the  impression  that  as  to  the  de- 
fenses presented  in  a  criminal  case  the  bur- 
den of  proof  is  upon  the  defendant.  It  is  in- 
cumbent upon  the  state  to  prove  every  ma- 
terial averment  of  the  information.  The 
burden  never  shifts  to  the  defendant.  It  is 
only  incumbent  upon  the  defendant  to  pre- 
sent such  matter  to  the  Jury  as  to  raise  a 
reasonable  doubt.  This  entitles  him  to  an 
acquittal.  The  court  erred  In  giving  these 
instructions.  It  was  not  necessary  that  the 
defendant  should  prove  to  the  satisfaction 
of  the  Jury  that  be  did  not  participate  in  the 
publication. 

The  court  erred  in  overruling  the  motion 
for  a  new  trial.  The  Judgment  is  reversed, 
and  the  cause  remanded. 

MAHAN,  P.  J.,  concurs. 

WELLS,  J.  I  concur  in  the  last  section  of 
the  syllabus,  and  in  the  reversal  of  the 
Judgment  herein  on  account  of  erroneous  in- 
structions, but  dissent  from  the  balance  o. 
tUB  opinion. 


ANDERSON  et  al.  t.  METROPOLITAN  ST. 
RY.  00. 

(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  11,  1900.) 

ATTORNEY  AND  CLIENT  —  CONTRACT  WITH 
COLLECTION  COMPANY— NOTICE  OP  ATTOR- 
NEY'S LIEN— SETTLEMENT  WITH  CLIENT, 
Where  B.  made  au  agioenieut  with  a  col- 
lection company  to  prosecute  her  claim  against 
defendant,  and  plaintiffs  were  the  attorneys  for 
such  collection  company,  and  there  was  a  con- 
tract directly  between  B.  and  plaintiffs,  subse- 
quent to  B.'s  arrangement  with  the  colleotiou 
company,  by  which  plaintiffs  should  act  as  her 
attorneys,  and,  in  spite  of  notice  by  plaintiffs 
to  defendant  that  they  claimed  an  attorney's 
lien,  defendant  settled  with  B.,  a  finding  that 
plaintiffs  were  not  attorneys  for  B.,  and  not 
entitled  to  recover,  is  not  justified. 

Error  from  district  ctiurt,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Action  by  T.  P.  Anderson  and  B.  S.  Hen- 
derson, partners  as  Anderson  &  Henderson, 
against  the  Metropolitan  Street-Railway  Com- 
pany. From  a  Judgment  for  defendant  after 
trial  by  the  court  without  a  Jury,  and  from 
au  order  denyhig  a  new  trial,  plaintiffs  bring 
error.    Reversed. 

T.  P.  Anderson,  for  plaintifTs  in  error.  Mil- 
ler, Buchan  &  Morris,  tot  defendant  in  error. 

PER  CURIAM.  This  was  an  action  by  the 
plaintiffs  in  error  against  the  defendant  in 
error  to  recover  fees  for  services  rendered  by 
them  in  behalf  of  one  Mary  J.  Beagle  against 
the  defendant  company.  In  the  action  of 
Mary  J.  Beagle  against  the  Metropolitan 
Street-Railway  Company,  a  recovery  was 
sought  for  damages  on  account  of  the  death 
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of  the  plalntUTa  husband,  alleged  to  have 
been  caused  by  the  negligence  of  the  railway 
company.  Plaintiffs  In  error  herein  were  the 
attorneya  of  Mrs.  Beagle,  and,  as  such  attor- 
neys, served  upon  the  defendant  In  error  no- 
tice of  their  lien  for  fees.  Notwithstanding 
this  notice,  the  defendant  In  error  settied 
with  Mrs.  Beagle,  paying  her  ?29i),  for  which 
they  obtained  a  stipulation  that  her  case 
should  be  dismissed.  In  the  coui'se  of  this 
settlement  she  was  advised  that  she  need  not 
pay  her  counsel  anything  out  of  the  money 
she  received.  The  case  was  tried  to  the  court 
without  a  Jury.  The  court,  at  plaintiffs'  re- 
quest, made  certain  findings  of  fact,  and 
therefrom  made  Its  conclusions  of  law,  hold- 
ing that  the  plaintiffs  were  not  entitled  to  any 
Hen.  The  plaintiffs  moved  the  court  for  a 
new  trial,  which  was  denied,  and  seek  herein 
to  reverse  that  order  and  the  Judgment  of 
the  court 

There  are  nine  assignments  of  error.  The 
first  Is  based  upon  the  court's  denying  the 
plaintiffs  a  new  trial.  The  second  and  third 
are  to  the  effect  that  the  conclusions  of  law 
are  not  supported  by  the  findings  of  fact, 
and  that  the  plaintiffs  were  entitled  to  Judg- 
ment thereon.  This  assignment  of  error— or, 
rather,  this  one  contention  embraced  within 
the  two  assignments— cannot  be  sustained, 
for  the  reason  that  the  finding  of  the  court  Is 
to  the  effect  that  plaintiffs  were  not  the  at- 
torneys for  Mary  J.  Beagle.  The  fourth  as- 
signment Is  that  the  court  erred  in  Its  find- 
ings of  fact  Nos.  3  and  4,  which,  in  effect,  are 
that  the  plaintiffs  were  not  the  attorneys  of 
Mary  J.  Beagle,  although  that  is  by  inference 
rather  than  by  express  finding.  The  fifth  as- 
signment of  error  Is  the  same  as  the  second 
and  third.  The  sixth  and  seventh  assign- 
ments are  that  the  court  erred  In  not  render- 
ing Judgment  for  the  plaintiffs  upon  the  evi- 
dence, and  in  rendering  Judgment  for  the 
defendant  upon  the  evidence.  The  other  as- 
signments relate  to  the  admission  and  ex- 
clusion of  evidence,  which  It  will  be  unneces- 
sary for  us  to  notice. 

Finding  of  fact  No.  S  Is  as  follows:  "(8) 
Some  time  prior  to  the  29th  day  of  April, 
18iX5,  one  Mary  J.  Beagle  entered  Into  a  con- 
tract with  the  Claim  Adjustment  Company, 
a  corporation  organized  for  and  engaged  in 
the  business  of  soliciting  and  obtaining  con- 
tracts for  the  prosecution  of  suits  in  court,  ad- 
Justing  claims,  making  collections,  and  other 
business  of  like  character,  whereby  the  said 
Claim  Adjustment  Company  undertook  and 
agreed  to  prosecute,  or  cause  to  be  prosecuted, 
for  and  on  liehalf  of  the  said  Mary  J.  Beagle 
against  the  said  Metropolitan  Street-Rallway 
Company,  an  action  for  the  recovery  of  dam- 
ages for  wrongfully  and  nezllgently  causing 
the  death  of  the  husband  of  the  said  Mary  J. 
Beagle,  and  by  the  terms  of  which  contract 
the  said  Claim  Adjustment  Company,  in  case 
suit  was  brought  upon  said  claim,  was  to  re- 
ceive one-half  of  whatever  was  recovered  or 
Tecelved  from  the  Metropolitan  Street-Rall- 
way Company  in  said  action  or  upon  said 


claim,  by  compromise  or  otherwise."  Find- 
ing of  fact  No.  4  reads  as  follows:  "(4)  A( 
the  time  of  making  said  contract,  said  An- 
derson, Henderson,  and  Llttick  were,  and 
thereafter  continued  to  be,  the  regular  at- 
torneys of  said  Claim  Adjustment  Company, 
under  a  contract  or  agreement  that  they 
should  receive,  as  compensation  for  their  serv- 
ices rendered,  one-half  of  whatever  was  re- 
ceived by  said  Claim  Adjustment  Company 
upon  matters  placed  in  their  hands  by  said 
company." 

The  evidence  does  not  establish  the  facta 
found  by  the  court  in  the  third  finding,  ex- 
cept that  It  Is  very  doubtful  from  the  evi- 
dence If  the  contract  between  Mary  J.  Beagle 
and  the  corporation  named  ever  was  con- 
summated. But  It  Is  not  material  to  the 
conclusion  we  have  reached  whether  It  was 
or  not.  The  evidence  clearly  discloses  that, 
after  the  negotiations  or  contract  referred  to, 
there  was  a  contract  made  with  the  i^lalntlffs 
for  Mrs.  Beagle,  by  which  plaintiffs  were  em- 
ployed, for  a  fixed  consideration,  to  bring  and 
maintain  the  suit  This  evidence  Is  uncon- 
tradicted by  anybody.  The  fourth  finding  Is, 
in  part,  sustained  by  the  evidence,  and  in 
part  it  Is  not  The  evidence  does  not  Justify 
the  finding  that  the  plaintiffs  were  regularly 
employed  upon  a  compensation  of  one-half 
of  what  the  corporation  received,  and  to  be 
paid  by  the  corporation.  The  evidence  of 
Henderson  and  of  the  manager  of  the  Claim 
Adjustment  Company  Is  clear,  positive,  and 
specific  upon  this  proposition.  The  only  evi- 
dence upon  which  the  court  could  have  possi- 
bly based  that  finding  is  what  purports  to  be 
a  cross-examination  of  Henderson,  one  of  the 
plaintiffs.  But  there  Is  nothing  In  it  that 
cannot  be  perfectly  harmcmtzed  with  the 
truth  of  the  statements  of  Anderson  and 
Frehlich,  the  manager  of  the  corporation.  In 
this  cross-examination,  Henderson  was  led 
to  make  some  general  statement  that  at 
first  might  seem  to  be  inconsistent  with  the 
testimony  of  Anderson.  And,  further  than 
this,  the  court  finds  that  after  the  suit  was 
commenced,  and  befwe  it  was  dismissed  upon 
the  application  of  the  defendants  In  error, 
there  was  an  agreement  made  directly  with 
the  plaintiffs  and  Mary  J.  Beagle,  confirming 
the  former  contract  as  claimed  by  Mr.  An- 
derson. This  finding  is  based  upon  the  testi- 
mony of  Henderson,  largely.  By  this  ar- 
rangement, which  the  court  finds  was  made 
September  20,  1806,  all  interference  upon 
the  part  of  the  corporation,  and  all  interest 
of  the  corporation  in  the  suit,  were  elimin- 
ated. There  was  evidence,  however,  in  the 
case,  to  the  effect  that,  even  after  that,  there 
was  an  agreement  l>etween  the  plaintiffs  and 
the  corporation  that  the  plaintiffs  should 
make  some  division  of  fees  with  it  Upon 
the  evidence  uncontradlcteil,  the  plaintiffs 
were  entitled  to  recover,  and  the  motion  for 
a  new  trial  should  have  been  sustained.  The 
Judgment  is  reversed,  and  the  case  remanded, 
with  directions  to  award  a  new  trial. 
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(10  KBn.App.  S27) 
HARDMAN  T.  PORTSMOUTH  SAV.  BANK 

et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Nov.  18,  1809.) 

HOMESTKAiD— MORTGAGE— EaCTEa^SION— WIFE'S 
CONSENT. 
The  husband,  without  the  consent  of  the 
wife,  cannot,  by  contract  with  the  mortgagee, 
extend  the  duration  of  a  mortgage  lien  upon 
their  homestead  beyond  its  original  term. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Graham  county; 
C.  W.  Smith,  Judge. 

Suit  by  the  Portsmouth  Savings  Bank 
against  Martha  J.  Hardman  and  another  to 
foreclose  a  mortgage  on  defendant's  home- 
stead. From  a  judgment  in  favor  of  plain- 
tiff, defendant  Martha  J.  Hardman  brings  er- 
ror.   Reversed. 

H.  J.  Harwl  and  Ira  E.  Lloyd,  for  plaintiff 
In  error.  F.  D.  Turck  and  W.  M.  Roberts, 
for  defendant  In  error. 

MAHAN,  P.  J.  There  Is  but  one  question 
of  law  to  be  decided  In  this  case.  That  aris- 
es upon  the  following  agreed  statement  of 
facts:  On  February  1,  1887,  Martha  J.  Hard- 
man,  plaintiff  In  error,  and  her  husband,  John 
M.  Hardman,  made  to  the  Buchanan  Mort- 
gage Company  tUeIr  note  and  mortgage  to 
secure  the  sum  of  $1,000,  payable  In  five  years 
from  that  date.  The  mortgaged  premises  at 
the  time  were  the  homestead  of  the  Ilard- 
mans,  and  have  been  ever  since.  On  the  23d 
day  of  February,  1802,  after  the  note  and 
mortgage  became  due,  and  after  they  had 
been  assigned  to  the  Portsmouth  Savings 
Bank,  that  company  and  John  M.  Hardman 
entered  Into  a  written  contract  extending  the 
time  for  t'lie  payment  of  the  debt  five  years 
from  Feoruary  1,  1892.  The  legal  title  was 
In  the  husband.  This  action  was  begun  Au- 
gust 25,  1898,  to  foreclose  the  mortgage  and 
for  judgment  against  both  the  defendants. 
The  plaintiff  In  error  claimed  In  her  answer 
that  the  cause  of  action  upon  both  the  note 
and  mortgage  was  barred,  and,  the  premises 
being  her  homestead,  the  contract  of  exten- 
sion being  wltliout  her  consent,  the  mortgage 
no  longer  operated  as  a  lien  upon  the  land 
against  her  homestead  Interest,  and  was  void. 
It  was  admitted  that  the  plaintiff's  cause  of 
action  against  her  upon  the  note  was  barred, 
and  upon  this  agreed  statement  of  facts  the 
court  rendered  a  personal  Judgment  against 
the  husband  and  a  Judgment  decreeing  a 
foreclosure  and  sale  of  the  land  against  both 
the  husband  and  wife.  The  question  is,  could 
the  liusband,  by  his  contract  alone,  enlarge 
the  scope  of  the  mortgage,  and  continue  the 
lien  thereunder?  We  are  of  the  opinion  that 
this  question  was  decided  by  the  supreme 
court  In  the  negative  In  Jenkins  v.  Simmons, 
37  Kan.  508,  15  Pac.  529.  After  referring  to 
many  of  the  cases  upon  this  question,  the 
opinion  concludes:  "The  logic  of  all  these 
cases  Is  that  no  act  of  the  liuslmnd  alone  can 
create,  extend,  postpone,  or  renew  a  Hen  upon 


the  homestead  without  the  written  consent  of 
the  wife  In  the  exact  manner  prescribed."  In 
the  body  of  the  opinion  there  is  a  lengthy  quo- 
tation from  the  case  of  Barber  v.  Babel,  36 
Cal.  11,  which  directly  decides  this  question. 
It  Is  as  follows:  "The  giving  of  a  new  note 
and  tlie  extending  of  the  time  of  payment 
were  also  the  act  of  the  husband  alone,  to 
which  the  wife  was  no  party."  Under  the 
authorities  cited,  he  could  no  more  indirectly 
In  this  mode  effect  the  same  purpose  by  con- 
tinuing the  old  loan  beyond  the  time  when 
the  action  would  be  barred  as  to  the  wife 
than  In  the  direct  mode  of  exeeutli»;  a  new 
mortgage  and  discharging  the  old."  This 
case  is  cited  in  support  of  the  couelusion 
reached  by  the  court,  quoted  above.  See, 
also,  Smyth,  Homest.  §  271;  Dunn  v.  Buck- 
ley, 56  Wis.  100,  14  N.  W.  67;  Campbell  v. 
Babcock.  27  Wis.  512;  Smith  v.  Scherck.  «> 
Miss.  401.  Counsel  for  defendant  in  error 
object  to  the  consideration  of  the  case,  be- 
cause all  necessary  parties  were  not  served 
with  the  case-made,  and  are  not  before  the 
court  It  appears  from  the  certificate  of  the 
Judge  settling  iixe  case  that  the  parties  all  did 
appear,  and  waived  amendments  thereto.  No 
party  to  be  affected  by  a  reversal  of  this  Judg- 
ment Is  absent  from  the  court;  In  other 
words,  all  necessary  parties  are  here  within 
the  year  from  the  rendition  of  the  Judgment 
sought  to  be  reviewed.  Upon  the  merits  coun- 
sel for  defendant  in  error  cite  Jenness  v.  Cut- 
ler, 12  Kan.  500;  Hubbard  v.  Ogden,  22  Kan. 
3(3;  Vlning  v.  Willis,  40  Kan.  609,  20  Pac. 
232.  The  principle  Involved  In  the  case  un- 
der consideration  does  not  enter  at  all  Into 
the  decision  of  either  of  the  cases  cited. 
There  was  no  attempt  upon  the  part  of  the 
husband  In  either  of  these  cases  to  In  any 
manner  create,  extend,  renew,  or  enlarge  the 
mortgage  lien.  In  Jenness  v.  Cutler,  supra, 
the  wife  contended  that  she  was  surety  for 
the  husband,  and  that  the  holder  of  the  se- 
curity had  extended  the  time  of  payment 
without  her  knowledge  or  constat,  and  that 
she  was,  therefore,  discharged,  and,  being  dis- 
charged, that  her  homestead  interest  in  the 
land  was  discharged.  The  court  held  that 
there  was  no  valid  contract  of  extension. 
Then,  a.ssumlng  that  there  was  a  contract, 
the  court  proceeded  to  argue  the  question 
whether  the  property  of  the  principal  would 
be  discharged,  and  held  that  It  would  not; 
that  the  mere  extension  would  not  invalidate 
the  mortgage.  The  question  of  the  statute 
of  limitations  was  not  Involved.  It  was  not 
contended  that,  because  the  action  was  bar- 
red as  to  the  wife,  It  was  therefore  entirely 
barred  as  to  the  homestead.  In  Hubbard  v. 
Ogden,  supra,  there  is  no  mention  of  the 
homestead  interest  The  question  was  wheth- 
er there  was  a  valid  contract  of  extension. 
The  supreme  court  held  that  there  was,  and 
that  It  discharged  the  wife,  who  signed  as 
surety  for  liie  husband,  and  discharged  her 
separate  property,  which  *e,  as  surety,  pledg- 
ed for  her  husband's  debt  The  case  of  Vln- 
ing T.  WilUs,  supra,  decides  that  the  wife 
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owning  the  homestead  may  devise  one-half 
thereof  to  a  person  other  than  her  husband; 
tbat  audi  devise  la  not  In  contravention  of 
the  constitutional  provision  In  relation  to 
homesteads  and  the  alienation  thereof.  It 
necessarily  follows  that  the  district  court  err- 
ed in  decreeing  a  foreclosure  of  the  mortgage, 
and  it  must  be  reversed  to  that  extent.  All 
concur. 


(10  Kan.App.  428) 

JORDON  T.  BEVANS. 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment,  B.   B.    July  25.   1900.) 

CLAIMS  AGAINST  DECEDENT'S  BSTATE— EVI- 
DENCE. 

The  evidence  complained  of  was  properly 
admitted,  and  the  evidence  snstains  the  judg- 
ment rendered. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Crawford  coun- 
ty; Walter  L.  Simons,  Judge. 

Application  of  Clara  Jordon  for  allowance 
of  claim  against  W.  D.  Berans,  administrator 
of  Timothy  Jordon,  deceased.  From  a  Judg- 
ment disallowing  the  claim,  plaintiff  brings 
error.    Affirmed. 

W.  R.  BIddle,  for  plaintiff  In  error.  Ar- 
thur Fuller  and  T.  W.  Wells,  for  defendant  In 
error. 

DENNISON,  P.  J.  This  action  Is  founded 
apon  a  claim  filed  in  the  probate  court  of 
Crawford  county,  Kan.,  by  the  plaintiff  in  er- 
ror, as  claimant,  against  the  estate  of  Tim- 
othy Jordon,  deceased.  The  claim  was  not 
allowed  by  the  probate  court,  and  was  appeal- 
ed by  lier  to  the  district  court.  The  case  was 
tried  by  the  district  court  without  a  Jury,  and 
Judgment  rendered  against  the  plaintiff  in 
error  for  costs.  Proceedings  in  error  were  In- 
atitttted  In  this  court  to  reverse  the  Judgment 
of  the  district  court.  The  claimant,  this 
plaintiff  in  error,  alleges  that  Timothy  Jor- 
don, in  bis  lifetime,  agreed  to  pay  her  $2  per 
week,  and,  after  the  death  of  the  said  Timo- 
thy Jordon  and  his  wife,  to  pay  lier  $1,000 
out  of  his  estate,  if  she  would  come  and  live 
with  them  so  long  as  either  of  them  should 
live,  and  during  such  time  take  care  of 
and  straighten  their  household  aliairs,  and 
perform  the  general  duties  of  housekeeper  for 
them,  and  render  them,  and  each  of  them, 
such  care  and  attention  as  should  be  required. 
During  the  trial  in  the  district  court  the  de- 
fendant In  error  introduced  in  evidence  the 
records  of  the  probate  court  to  show  that, 
after  the  death  of  Timothy  Jordon  and  his 
wife,  this  plaintiff  in  error  filed  her  claim  in 
said  court  for  the  balance  due  'her  upon  the 
agreement  to  pay  $2  per  week,  which  said 
claim  was  allowed  by  the  probate  court.  It 
Is  claimed  that  the  court  erred  in  permitting 
the  introduction  of  this  testimony,  for  the 
reason  that,  even  if  the  said  claim  was  filed 
and  allowed,  the  present  claim  was  not  res 
•djudlcata.    We  are  of  the  opinion  that  the 


evidence  was  properly  admitted,  as  tending  to 
show  that  the  contract  for  ^1,000  had  never 
been  entered  into.  The  evidence  sustains  the 
Judgment.  The  Judgment  of  the  dlstilct 
court  is  affirmed. 


^  (19  RBn.App. «» 

crrr  op  Ottawa  t.  black. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  25,  1900.) 

DBFSCTIVB    SIDEWALKS— INJURY    TO    PKDES- 
TRIAN— EVIDENCE. 

1.  Where,  in  on  action  against  a  city  to  re- 
cover for  pergonal  injuries,  the  petition  alleged 
that  tlie  accident  which  caused  the  injuries  oc- 
curred at  the  west  side  of  North  Oak  street, 
along  the  east  side  of  block  2G,  in  front  of  lots 
30  and  32  of  said  block,  all  in  Bowles  &  Shel- 
don's addition  to  the  city  of  Ottawa,  Kan., 
and  the  claim  presented  to  the  city  stated  that 
the  injuries  were  sustained  on  the  west  side 
of  North  Oak  street,  along  the  east  side  of 
block  2(i,  in  front  of  lots  30  and  32  of  said 
block,  hM,  that  the  statement  in  the  claim  was 
sufficient  to  identify  it  as  the  claim  sued  upon. 

2.  The  verification  of  a  claim  against  a  city 
by  the  husband,  as  agent  of  claimant,  is  suffl- 
cient  to  satisfy  the  requirement  of  section  67, 
C  37,  Gen.  St.  1807. 

3.  Evidence  that  plaintiff  knew  that  a  side- 
walk was  in  very  bad  condition  Is  not  of  it- 
self sufficient  to  establish  contributory  negli- 
gence on  the  part  of  plaintiff. 

4.  Defendant  offered  to  show  that,  nearly 
one  year  after  the  accident  was  alleged  to  have 
occurred,  it  had  the  sidewalk  examined,  and 
that  at  the  time  of  such  examination  the  side- 
walk was  in  good  condition.  Held,  that  th^ 
court  did  not  err  in  excluding  such  testimony. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
S.  A.  Riggs,  Judge. 

Action  by  Sarah  Black  against  the  city  of 
Ottawa.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

P.  A.  Waddle  and  Walter  Pleasant,  City 
Atty.,  for  plaintiff  In  error.  W.  S.  Jenka  and 
C.  A.  Smart,  for  defendant  In  error. 

SCHOONOVER,  J.  Mrs.  Black,  the  de- 
fendant in  error,  brought  this  action  in  the 
district  court  of  Franklin  county  against  the 
city  of  Ottawa  to  recover  damages  for  i)er- 
sonal  injuries  claimed  to  have  been  sustained 
by  lier  while  passing  over  a  defective  side- 
walk In  said  city.  Defendant,  in  Its  answer, 
denied  every  material  allegation  in  plaintiff's 
petition,  and  alleged  that  the  Injuries  claimed 
to  have  been  sustained  "were  caused,  if  at  all, 
by  the  fault  and  negligence  of  plaintiff  her- 
self." The  case  was  tried  to  a  Jury,  which 
returned  a  verdict  In  favor  of  plaintiff. 
Judgment  was  rendered  upon  the  verdict,  and 
the  city  brings  the  case  here. 

The  trial  court,  over  the  objection  of  de- 
fendant, permitted  the  plaintiff  to  introduce 
In  evidence  the  claim  for  damages  presented 
by  plaintiff  to  the  city  council.  Plaintiff  in 
error  contends  tbat  such  claim  was  not  Identi- 
fied as  the  one  In  suit,  and  also  that  it  was 
not  properly  verified. 

The  petition  alleges  that  the  accident  oc- 
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curred  at  the  west  side  of  North  Oak  street, 
iilon;;  the  east  side  of  blot-k  20,  In  front  of  lots 
:S()  and  32  of  said  block,  all  in  Bowles  &  Shel- 
don's addition  to  the  city ,  of  Ottawa,  Kan. 
The  claiiu  presented  to  the  city  states  that 
the  Injuries  were  sustained  on  the  west  side 
of  North  Oak  street,  along  the  east  side  of 
block  20,  In  front  of  lots  30  and  32  of  said 
block.  This,  we  think,  sufficiently  identifies 
the  claim  presented  as  the  one  sued  upon. 

The  olniin  appears  to  have  been  verified  by 
the  husband  of  plaintiff,  as  her  agent,  and  it 
Is  insisted  by  plaintiff  In  error  that  such  veri- 
fication was  not  sufficient.  Section  67,  c.  37, 
Gen.  St.  1807,  provides,  "All  claims  against 
the  city  must  be  presented  in  writing,  with 
a  full  account  of  the  items,  and  verified  by 
the  oath  of  the  claimant  or  his  agent,  that 
the  same  Is  correct,  reasonable  and  Just. 
*  •  *"  "We  do  not  understand  that  the 
provisions  of  the  Code  relating  to  the  com- 
petency of  witnesses  in  civil  actions  have  any 
application  to  the  facts  under  consideration, 
and  we  think  that  the  verification  was  suffi- 
cient. But,  even  If  plaintiff  In  error's  conten- 
tion were  well  grounded,  that  fact  would  not 
bar  a  recovery,  but  would  only  affect  the 
question  of  costs.  Id.;  City  of  Atchison  v. 
King,  0  Kau.  C51. 

Plalutiff  in  error  next  contends  that  the 
court  erred  in  overruling  Its  demurrer  to 
plaintiff's  evidence,  and  It  is  urged  that  plalu- 
tifTs  own  testimony  shows  that  she  did  not 
use  proper  care.  The  testimony  in  question 
establishes  the  fact  that  plaintiff  knew  that 
the  walk  was  in  a  very  bad  condition,  and 
nothing  more.  This,  alone,  is  not  sufficient 
to  show  contributory  negligence.  Maultby  v. 
City  of  Leavenworth,  28  Kan.  748;  City  of 
Osage  City  v.  Brown,  27  Kan.  74;  City  of 
Emporia  v.  Schmldllug,  33  Kan.  487,  6  Pac. 
85)3;  Langan  v.  City  of  Atchison,  3.5  Kan.  318, 
11  Pac.  .^8.  Of  course,  if  a  person  recklessly 
and  heedlessly  walks  upon  a  sidewalk  which 
he  knows  to  be  in  an  unsafe  condition,  and  Is 
Injured,  he  cannot  recover.  But  Mrs.  Black's 
testimony  tends  to  show  that  she  was  using 
due  care.  The  question  of  care  and  prudence 
was  properly  submitted  to  the  Jury,  and  their 
finding  will  not  now  be  disturbed. 

Tlie  court  refused  to  permit  one  Heeler,  a 
carpenter,  to  testify  as  to  the  condition  of 
the  walk,  and  plaintiff  In  error  Insists  that 
this  was  error.  It  appears  that  Heeler  had 
examined  the  walk  ttie  day  before  the  trial, 
with  a  view  of  ascertaining  Its  condition. 
This  was  nearly  one  year  after  the  injuries 
were  alleged  to  have  been  sustained,  and  tes- 
timony as  to  the  condition  of  the  walk  at  the 
time  the  examination  was  made  was  properly 
rejected. 

Many  other  alleged  errors  are  set  out  In 
plaintiff  In  error's  brief,  but  a  discussion  of 
them  all  would  extend  this  opinion  to  an  un- 
due length.  It  Is  sufficient  to  say  that  we 
have  carefully  considered  them,  and  find  that 
tlie  error,  If  any,  Is  not  such  as  to  require  a 
reversal  of  the  case.  The  judgment  of  the 
district  court  is  affirmed. 


(10  Kan.App.  4«2> 
CITY  OP  OTTAWA  v.  McCREERT. 

(Court  of  Appeals  of  Kansas.  Southern  Depart 
lueut,  E.  D.    July  25,  lUCO.) 

DKFBCTIVB    SIDEWALK— INJURY    TO    FKDBS- 
TRIAN— EVIDENCE. 

1.  The  petition  examined.  Held,  that  the 
facts  stated  are  sufficient  to  constitute  a  cause 
of  action. 

2.  The  conclusions  of  this  court  in  the  case 
of  City  of  Ottawa  v.  Black  (lately  decide<l)  61 
Pac.  985,  relating  to  admissibility  of  evidence 
to  show  presentation  of  claim  to  city  council, 
are  adopted  in  this  case. 

3.  Defendant  offered  testimony  to  show  that 
W.,  who  was  eniployml  by  the  city  to  r<»pair 
sidewalks,  was  a  competent  workman.  W. 
had  testified  that  he  had  made  certain  repairs 
on  the  sidewalk  upon  which  plaintiff  claimed 
to  have  been  injured.  He  did  not  testify  as  an 
expert,  and  his  reputation  afi  a  workman  had 
not  been  attackiHl.  H(Ul.  that  the  court  did 
not  err  in  excluding  such  testimony. 

4.  The  instructions  complained  of  examined. 
Jlctd  that,  construed  in  connection  with  the 
rest  of  the  court's  charge,  they  fairly  state  the 
law. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  coun- 
ty;  S.  A.  Itlggs,  Judge. 

Action  by  Capltola  McCreery  against  the 
city  of  Ottawa.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

F.  A.  Waddle  and  Walter  Pleasant,  City 
Atty.,  for  plaintiff  In  eiTor.  C.  B.  Mason 
and  W.  S.  Jenks,  for  defendant  in  error. 

8CHOONOVER,  J.  The  defendant  in  er- 
ror, -while  walking  on  the  sidewalk  on  one 
of  the  streets  of  Ottawa,  was  tripped  and 
caused  to  fall  down,  as  she  alleges,  by  rea- 
son of  a  defect  In  the  sidewalk,  and  was 
thereby  Injured.  To  recover  damages,  she 
brought  an  action  against  the  city,  which 
was  tried  to  a  Jurj'.  and  a  verdict  returue<l 
In  her  favor  ftor  $5()0.  To  reverse  the  Judg- 
ment rendere<l  upon  the  verdict,  the  city 
brings  the  ease  to  this  court. 

1.  It  Is  urged  by  plaintiff  In  error  that 
the  court  erred  in  overruling  Its  demurrer 
to  plaintiff's  petition.  It  Is  Insisted  that  the 
petition  was  fatally  defective,  because  (li  It 
contained  no  allegation  that  the  sidewalk 
upon  which  plaintiff  claimed  to  have  been 
Injured  was  In  the  city  of  Ottawa,  or  on  a 
public  street  of  said  city;  and  (2)  lMH?ause  It 
did  not  allege  that  the  detect  existed  a  suffi- 
cient length  of  time  to  allow  of  its  discovery 
and  repair  by  the  city.  The  petition  Is  in 
part  as  follows:  "The  above-named  plain- 
tiff complains  of  the  said  city  of  Ottawa,  de- 
fendant, and  alleges  (1)  that  the  defendant 
Is  a  municipal  corporation,  being  a  city  of 
the  second  class,  tuider  the  laws  of  the  state 
of  Kansas,  and  situated  In  the  <-ouuty  of 
F'ranklln,  In  said  state;  (2)  that  on  or  about 
the  17th  day  of  September,  ]S!I(!.  and  for  a 
long  time  prior  thereto,  as  defendant  well 
knew,  or  by  the  exercise  of  ordinary  dili- 
gence might  and  could  have  known,  the 
sidewalk  on  the  west  side  of  Locust  street. 
In  front  of  lots  numbered  ten  and  twelve  of 
block  fifty-six  In  said  city,  was  and  had  been 
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in  a  dangerous  and  defective  condition,  In 
tills:  that  the  stringers  were  rotten,  Incapa- 
ble of  holding  nails  driven,  bo  that  the 
boards  In  said  sidewalk  at  divers  places  In 
said  sidewalk  were  loose  and  unsafe,  liable 
to  cause  persons  traveling  over  and  upon 
said  walk  to  be  tripped  and  fall  down  and 
be  Injured."  It  will  be  observed  that  the 
sidewalk  is  described  as  being  located  on 
the  west  side  of  Locust  street,  in  front  of 
lots  numbere<l  10  and  12  of  block  56  in  said 
■cltj".  The  only  city  referred  to  In  the  peti- 
tion is  the  city  of  Ottawa,  and  the  words 
"said  city"  clearly  refer  to  the  city  of  Ot- 
tawa, so  that  the  accident  Is  alleged  to  have 
occurred  on  the  sidewalk  on  the  west  side 
of  Locust  street,  in  front  of  lots  10  and  12 
of  block  56  In  the  city  of  Ottawa.  This  cer- 
tainly locates  the  alleged  defect  with  a  suf- 
ficient degree  of  precision;  and,  in  this  con- 
nection, we  do  not  think  that  the  plaintiff 
in  error's  contention  is  well  grounded.  Nor 
do  we  think  the  contention  that  the  peti- 
tion is  defective  because  it  did  not  allege 
that  the  accident  occurred  on  a  public  street 
has  any  merit.  Bourler  defines  a  street  as 
"a  public  thoroughfare  or  highway  in  a  city 
or  village."  In  24  Am.  &  Eng.  Enc.  Law, 
p.  2,  a  street  is  defined  as  "a  public  road  or 
wa.v  in  a  city,  town,  or  village."  In  view  of 
these  definitions,  it  would  be  unnecessary  to 
allege  that  the  street  upon  which  the  injury 
was  alleged  to  have  been  sustained  was  a 
public  street.  The  petition  alleged  "that  on 
or  about  the  17th  day  of  September.  18JM5, 
and  for  a  long  time  prior  thereto,  as  defend- 
ant well  knew,  or  by  the  exercise  of  ordina- 
ry diligence  might  and  could  have  known, 
the  sidewalk  •  •  •  was  and  had  been  In 
a  dangerous  and  defective  condition.  •  •  •" 
TVe  think  that  under  this  allegation,  evi- 
dence could  be  Introiluced  to  show  that  the 
defect  had  existed  for  such  a  length  of  time 
as  to  charge  the  defendant  with  notice.  In 
the  case  of  Posey  Co.  v.  Stock  (Ind.  App.) 
36  N.  E.  828.  cited  by  plaintiff  In  error  In  its 
brief,  the  court  said:  "Or  had  the  com- 
plaint. In  terms,  cnarged  notice  or  knowl- 
edge on  the  part  of  the  appellant,  without 
limiting  It  to  the  time  'before  the  bridge 
broke  down,'  such  averment  might  be  sup- 
ported by  proof  that  the  bridge  was  so  de- 
fective for  such  a  length  of  time  that  the 
appellant  became  chargeable  with  knowl- 
edge or  notice."  We  think  that  the  petition 
stated  a  cause  of  action,  and  that  the  court 
properly  overruled  the  demurrer. 

2.  It  Is  urged  that  the  court  erred  in  ad- 
mitting the  evidence  offered  to  show  the 
presentation  of  the  claim  to  the  city  coun- 
cil. In  the  case  of  City  of  Ottawa  v.  Black 
(recently  decided  by  us)  61  Pac.  985,  our 
views  upon  this  question  are  stated,  and  it 
will  not  be  necessary  to  here  repeat  them. 

3.  Plaintiff  contends  that  the  city  bad  the 
right  to  prove  that  one  Wilkerson,  who  was 
employed  by  the  city  to  repair  sidewalks, 
was  a  competent  workman.  We  think  that 
the  court  properly  excluded  such  testimony. 


as  it  was  wholly  Immaterial.  Wllkerson's 
reputation  as  a  workman  had  not  been  at- 
tacked. He  testified  that  he  had  nailed 
down  some  boards  on  the  walk  on  which 
the  Injury  was  alleged  to  have  been  sustaiu- 
ed,  and  that  he  had  examined  it  and  found 
some  rotten  stringers,  etc.  Wilkerson  did 
not  testify  as  an  expert,  and  there  was,  in- 
deed, no  need  of  expert  testimony.  The 
question  was,  ■was  the  sidewalk  defective, 
and,  if  so,  for  what  length  of  time  had  it 
been  In  such  condition?  And,  taking  the 
facts  testified  to  by  Wilkerson  and  others, 
the  Jury  could  easily  reach  a  conclusion  as 
to  the  condition  of  the  walk  at  the  time  the 
accident  occurred. 

4.  Plaintiff  in  error  also  complains  of  cer- 
tain Instructions  given  by  the  court.  The 
instructions  in  question  have  not  been  set 
out  in  the  brief,  as  required  by  the  rules  of 
this  court,  but  nevertheless  we  have  ex- 
amined them,  and  find  that,  construed  in 
connection  with  the  rest  of  the  charge  of 
the  court,  they  fairly  state  the  law. 

Other  errors  are  complained  of,  but  they 
are  not  such  as  to  require  a  reversal  of  the 
case.  The  Judgment  of  the  district  court  is 
afllrmed. 


STATE  ex  rel.  GEMMELL  v.  CliAXCY. 

Judge. 

(Supreme  Court  of  Montana.    July  30,   1900.) 

INJUNCTION  —  DISOBBDIENCB  —  CONTEMPT  — 
ADJUDICATlO.N-REFfSAL  TO  AL- 
LOW DEHSNSE. 
Code  Civ.  Proc.  {  2172,  provides  that 
where  a  contempt  is  not  committed  in  the 
court's  presence,  nn  atUdavit  of  the  facts  shall 
be  presented.  Section  2173  authorizes  the  is- 
siinnce  of  an  order  to  show  cause  on  such  affi- 
davit, and  sections  2178  and  2179  provide  that 
when  the  person  on  whom  the  order  to  show 
cause  was  aorvetl  appears,  the  court  must  in- 
vestigate the  charge  and  determine  whether 
the  person  chnrRcd  is  guilty.  Held,  that  it  was 
improper  to  refuse  to  allow  relator  to  move  to 
dissolve  a  temporary  injunction,  or  to  be  heard 
in  opposition  to  the  motion  to  continue  it,  on 
the  ground  that  he  wns  in  contempt  for  violat- 
ing the  injunction  by  posting  notices  on  the 
property  on  which  he  was  forbidden  to  go, 
when  no  contempt  proceedings  had  been  insti- 
tuted against  him.  and  no  opportunity  wae 
given  him  to  defend  himself  In  the  matter. 

Certiorari  by  (Jeorge  (Jemmell  to  review 
the  action  of  William  Clancy,  Judge  of  Sec- 
ond district  court  in  holding  relator  guilty 
of  contempt    Orders  reversed. 

F.  E.  Corbett,  Geo.  M.  Borquinn,  and  Clay- 
berg  &  Gunn,  for  relator.  Wm.  H.  De  Witt 
(or  respondent 

WORD,  J.  Proceedings  on  certiorari  to 
review  the  orders  of  the  district  court  of 
Silverbow  county  made  on  the  3d  and  the 
3Uth  days  of  March,  1900.  The  facts  are 
these:  In  a  certain  action  pending  in  said 
district  court  entitled  "Lyman  M.  Harley 
and  Butte  A  Boston  Consolidated  Mining 
Company.  Plaintiffs,  vs.  Montana  Ore-Pur- 
chasing Company,  George  Gemmell,  ct  al., 
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Defendants,"  respondent,  as  judge  of  said 
court,  issued  a  temporary  Injunction  against 
said  defendants,  which  was  duly  served  on 
the  relator  herein  on  the  Cth  day  of  January, 
1000,  enjoining  and  restraining  him  from  en- 
tering upon  the  Washington  placer-mining 
claim,  particularly  described  in  the  com- 
plaint, of  which  plaintifits  alleged  they  were 
the  owners  and  in  possession.  On  January 
26,  1900,  relator  filed  his  separate  answer  In 
said  action,  denying,  among  other  things, 
the  ownership  and  possession  by  plaintiffs  of 
said  Washington  placer-mining  claim,  and 
setting  up  matters  in  the  way  of  defense  Im- 
material on  this  hearing.  Relator  subse- 
quently filed  an  amended  answer  and  a  sup- 
plemental answer,  and  also  made  and  serv- 
ed his  motion  to  dissolve  the  temporary  re- 
straining order  theretofore  issued  in  said 
cause.  This  motion  came  on  for  hearing  on 
the  3d  day  of  March,  1000.  Testimony  was 
introduced  in  support  of  said  motion.  It  ap- 
peared from  the  evidence  of  relator  given  on 
said  hearing  that  on  the  0th  day  of  January, 
1900,  and  shortly  after  he  had  been  served 
with  said  temporary  restraining  order,  re- 
lator had  posted  upon  the  premises  embraced 
in  said  order  three  separate  location  notices, 
copies  of  which  were  offered  in  evidence. 
Thereupon  counsel  for  plaintiffs  objected  to 
relator  being  heard  upon  his  motion  to  dis- 
solve, on  the  ground  that  relator  was  In 
contempt  of  court.  Relator  further  testified 
that  he  had  posted  said  location  notices  by 
advice  of  counsel.  The  court,  the  respondent 
herein,  sustained  said  objection,  and  refused 
to  hear  relator  on  his  said  motion  to  dis- 
solve, on  the  ground  that  relator  was  In  con- 
tempt of  court  in  entering  upon  said  prem- 
ises and  posting  said  location  notices  thereon 
after  said  restraining  order  had  been  serv- 
ed upon  him.  Afterwards,  to  wit,  on  March 
30,  1900,  plaintiffs'  order  to  show  cause  why 
an  injunction  pendente  lite  should  not  be 
granted  came  on  to  be  heard.  Witnesses 
were  called  and  evidence  was  given  In  be- 
half of  plaintiffs.  At  the  close  of  plaintiffs' 
evidence,  relator  offered  to  introduce  evi- 
dence in  his  own  behalf.  At  once,  and  be- 
fore the  Introduction  of  any  evidence  by  re- 
lator, plaintiffs  objected  to  any  testimony 
whatsoever  being  offered  on  the  part  of  the 
relator,  for  the  reason  that  it  had  already 
been  adjudged,  on  March  3,  1900,  that  re- 
lator was  In  contempt  of  court.  The  court 
sustained  said  objection,  would  not  permit 
relator  to  Introduce  evidence,  and  refused  to 
hear  him  In  opposition  to  plaintiffs'  appli- 
cation for  an  injunction  pendente  lite.  There- 
after, on  the  30th  day  of  April,  1900,  the 
court  made  an  order  granting  plaintiffs' 
prayer  for  an  Injunction  during  the  penden- 
cy of  the  action.  On  the  application  of  re- 
lator, writs  of  certiorari  issued  out  of  this 
court  to  review  the  orders  of  the  court  above 
designated.  Only  one  return  has  been  made; 
but,  as  this  return  embraces  all  the  matters 
pertaining  to  .both  orders,  they  will  be  con- 
sidered together. 


First,  as  to  the  order  of  March  3.  IflOa 
The  defendant  Gemmell,  relator  herein,  aa 
was  his  right,  had  tiled  and  served  his  mo- 
tion to  vacate  the  temporary  restraining  or- 
der Issued  on  the  day  the  action  was  begun. 
In  due  course  this  motion  to  dissolve  came 
on  for  hearing.  While  the  relator  was  on 
the  stand,  counsel  for  plaintiffs  objected  to 
said  relator  being  heard,  on  the  ground  that 
It  appeared  from  his  own  testimony  that  said 
relator  was  in  contempt  The  court  adopted 
the  views  of  plaintiffs'  counsel,  and  refus- 
ed to  hear  relator.  When  relator's  motion 
came  on  for  hearing,  and  he  took  the  stand 
in  his  own  behalf,  no  judgment  or  other  pro- 
ceedings for  contempt  had  been  taken 
against  bim.  No  affidavit  containing  the 
facts  constituting  the  contempt  had  been 
presented.  No  notice  had  been  given  him, 
nor  bad  he  been  served  with  an  order  to 
show  cause  why  he  should  not  be  punished 
for  contempt.  On  the  contrary.  It  does  ap- 
pear that,  on  the  hearing  of  said  motion  on 
the  3d  day  of  March,  relator  was  held  guilty 
of  contempt  without  notice,  without  an  op- 
portunity to  be  heard,  without  an  opportuni- 
ty to  defend,  and  in  the  absence  of  an  affi- 
davit of  the  facts  constituting  the  contempt 
necessary  to  set  the  power  of  the  court  In 
motion.  It  appears  from  the  evidence  of  re- 
lator that  any  contempt  which  relator  may 
have  eomniltted  was  "constructive."— that  is, 
one  not  committed  in  the  Immediate  view 
and  presence  of  the  court,— and  therefore  a 
contempt  which  did  not  permit  a  summary 
punishment.  Section  2172  of  the  Code  of 
Civil  Procedure  provides  that  when  a  con- 
tempt not  In  the  presence  of  the  court  Is 
committed,  an  affidavit  shall  be  presented  of 
the  facts  constituting  the  contempt.  Upon 
the  affidavit  an  order  to  show  cause  may  be 
made.  Id.  {  2173.  When  the  person  upon 
whom  the  order  to  show  cause  is  served  ap- 
pears, the  "court  or  judge  must  proceed  to 
investigate  the  charge"  (Id.  g  217S),  and  must 
determine  whether  the  person  prooee<led 
against  "is  guilty  of  the  contempt  charged"* 
(Id.  i  2179).  These  provisions  of  the  Code> 
plainly  disregarded,  should  have  been  fol- 
lowed; for,  as  was  said  in  Batciielder  t. 
Moore,  42  Cal.  412,  "the  power  of  a  court  to 
punish  for  an  alleged  contempt  of  its  author- 
ity, though  undoubted,  is  In  its  nature  arbi- 
trary, and  Its  exercise  is  not  to  be  upheld, 
except  under  the  circumstances  and  In  the 
manner  prescribed  by  law.  It  Is  essential 
to  the  validity  of  proceedings  In  contempt 
subjecting  a  party  to  fine  and  imprisonment 
that  they  show  a  case  in  point  of  jurisdiction 
within  the  provisions  of  the  law  by  which 
such  proceedings  are  authorized,  for  mere 
presumptions  and  intendments  are  not  to  be 
indulged  in  their  support  The  statute  ot 
this  state  regulating  contempts  and  their 
punishments  provides  that,  when  the  alleged 
contempt  is  not  committed  in  the  presence  of 
the  court  an  affidavit  of  the  facts  constitut- 
ing the  contempt  shall  be  presented.  Prac. 
Act,  i  481.    If  there  be  no  affidavit  present- 
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ed,  there  la  nothing  to  set  the  power  of  the 
court  In  motion,  and  if  the  affidavit  as  pre- 
sented be  one  which,  upon  its  face,  falls  to 
state  the  substantive  facts  which  in  point  of 
law  do  or  might  constitute  a  contempt  on 
the  part  of  the  accused,  the  same  result  must 
follow;  for  there  is  no  distinction  in  such 
a  case  between  the  utter  absence  of  an  affi- 
davit and  the  presentation  of  one  which  is 
defective  in  suostance,  in  stating  the  facts 
constituting  the  alleged  contempt."  Galland 
V.  Galland,  44  Gal.  475,  478;  Johnson  v.  Su- 
perior Court,  63  Cal.  578,  579;  Ex. parte  Ah 
Men,  77  Cal.  198,  200.  19  Pac.  380;  Boston 
&  M.  Gonsol.  Copper  &  Silver  Min.  Co.  v. 
Montana  Ore-Purchasing  Co.  (Mont.)  60  Pac. 
807.  The  practice  of  beginning  contempt 
proceedings  by  affidavit,  as  provided  by  sec- 
tion 2172  of  the  Code  of  Civil  Procedure,  is 
almost  universal;  and  an  examination  of  the 
authorities  will  generally  disclose  that  in  all 
contempt  proceedings,  save  for  such  as  are 
committed  in  the  court's  immediate  presence, 
an  affidavit  is  essential.  4  Am.  &  Eng.  Enc. 
PI.  &  Prac.  279;  Rap.  Contempt,  p.  122. 
Nothing  said  by  this  court  in  the  case  of 
Forrester  v.  Mining  Co.,  23  Mont.  122,  58  Pac. 
40,  whether  by  way  of  argument  or  other- 
wise, was  intended,  or  Is  to  be  understood, 
as  a  holding  that  In  a  proceeding  for  a  con- 
tempt the  affidavit  required  by  statute  need 
not  be  presented. 

The  relator  was  entitled  to  notice  of  the 
alleged  contempt  in  order  that  be  might  be 
afforded  an  opportunity  to  prepare  his  de- 
fense; and,  even  in  cases  where  the  alleged 
contempt  consists  in  the  violation  by  a  party 
of  an  order  made  in  a  civil  suit  still  pending, 
it  is  held— and,  in  our  opinion,  correctly  held 
—that  such  party  is  entitled  to  a  separate 
and  distinct  notice  of  the  proceeding.  Worces- 
ter V.  Truman,  1  McLean,  483,  Fed.  Cas.  No. 
18,043;  State  v.  Matthews,  37  X.  H.  450; 
Ex  parte  Kllgore,  3  Tex.  App.  247;  EX  parte 
I^ngdon,  2.")  Vt.  (580;  Ex  parte  Ireland,  38 
Tex.  344;  Windsor  v.  McVeigh,  93  U.  S.  274, 
23  L.  Ed.  914;  (^ode  Civ.  Proc.  %  2173.  Pro- 
ceedings in  constructive  contempt  are  crim- 
inal in  their  nature.  Ex  parte  Gould  (Cal.)  33 
Pac.  1112,  21  L.  R.  A.  751.  Relator  should 
have  been  accorded  the  Inalienable  privi- 
lege of  being  heard  in  his  defense;  for  no 
proposition  can  oe  more  clearly  established 
than  that  a  man  cannot  incur  the  loss  of  lib- 
erty or  property  for  an  offense  by  a  Judicial 
proceeding  until  he  has  had  a  full  opportunity 
of  meeting  the  charge  against  him.  In  Gal- 
pin  V.  Page,  18  WaU.  350.  21  L.  Ed.  959,  the 
court  said:  "It  is  a  rule  as  old  as  the  law, 
and  never  more  to  be  respected  than  now. 
that  no  one  shall  be  personally  bound  until 
he  has  had  his  day  In  court,  by  which  is 
meant,  until  he  has  been  duly  cited  to  appear 
and  has  been  afforded  an  opportunity  to  be 
beard.  .Tudgmeut  without  such  citation  and 
opportunity  wants  all  the  attributes  of  a  Ju- 
dicial determination;  it  Is  Judi'>)al  usurpation 
and  oppression,  and  can  never  be  upheld 
where  Justice  is  Justly  administered."    "Wher- 


ever one  is  assailed  In  his  person  or  his  prop- 
erty, there  he  may  defend;  for  the  liability 
and  the  right  are  inseparable.  This  is  a  prin- 
ciple of  natural  Justice,  recognized  as  such  by 
the  common  intelligence  of  all  nations.  A 
sentence  of  a  court  pronounced  against  a 
party  without  hearing  him,  or  giving  him  an 
opportumiy  to  be  heard,  is  not  a  Judicial  de- 
termination of  his  rights,  and  is  not  entitled 
to  respect  in  any  other  tribunal."  Windsor  v. 
McVeigh,  93  U.  S.  274,  23  L.  Ed.  914.  In  Ho- 
vey  V.  Elliott,  167  U.  S.  409,  17  Sup.  Ct.  841, 
42  L.  Ed.  215,  the  court  say:  "The  funda- 
mental conception  of  a  court  of  Justice  is  con- 
demnation only  after  hearing.  To  say  that 
courts  have  Inherent  power  to  deny  all  right 
to  defend  an  action,  and  to  render  decrees 
without  any  hearing  whatever,  is,  In  the  very 
nature  of  things,  to  convert  the  court  exer- 
cising such  an  authority  into  an  Instrument 
of  wrong  and  oppression,  and  hence  to  strip 
it  of  that  attribute  of  Justice  upon  which  the 
exercise  of  judicial  power  necessarily  de- 
pends." In  disregard  of  the  statute,  without 
notice,  without  a  hearing,  without  an  oppor- 
tunity to  defend,  the  respondent  on  March  3d 
held  relator  guilty  of  contempt,  and,  by  way 
of  punishment,  refused  to  hear  him  on  his 
motion  to  dissolve  the  temporary  restraining 
order  theretofore  Issued  In  said  cause. 

We  will  next  consider  the  order  of  March 
30th.  The  action  of  the  court  in  failing  to 
grant  or  deny  relator's  motion  to  set  aside 
the  temporary  restraining  order  left  that  or- 
der in  force.  Between  March  3d  and  March 
30th  no  proceedings  for  contempt  had  been 
taken  agamst  the  relator.  As  recited  above, 
plaintiffs,  on  the  hearing  of  their  order  to 
show  cause  on  March  30th,  offered  their 
proofs  and  rested.  When  relator  sought  to 
introduce  evidence  in  his  own  behalf,  he  was 
met  with  the  objection  that  he  had  thereto- 
fore been  adjudged  guilty  of  contempt,  and 
therefore  was  not  entitled  to  be  heard.  The 
court  sustained  this  objection.  Relator  was 
denied  his  right  to  defend,— his  right  to  in- 
troduce evidence,— and  was  refused  a  hear- 
ing. Counsel  for  respondent  contend  that 
both  on  the  hearing  of  March  3d  and  of  March 
30th  rehitor  was  In  contempt,  and  that  the 
punishment  of  the  court  was  in  denying  re- 
lator what  he  asked  as  a  favor  and  not  as  a 
matter  of  right.  Holding,  as  we  do,  that  the 
court  was  without  Jurisdiction  to  Inflict  any 
punishment  whatever  upon  relator  for  his  al- 
leged contempt,  since  he  had  been  denied  the 
rights  and  privileges  granted  him  by  statute 
and  in  Justice  due  him,  we  are  not  called  upon 
to  decide  whether  the  privileges  refused  him 
were  of  favor  or  ot  right. 

Counsel  for  respondent  contend  that  the 
remedy  of  relator  Is,  not  by  certiorari,  but  by 
appeal.  This  cannot  be  true  of  the  order  of 
March  3d,  since  this  order  is  not  appealable, 
and  in  making  It  the  court  exceeded  its  Ju- 
ristliction;  nor,  for  the  same  reasons,  can 
this  contention  be  maintained  as  to  the  order 
ot  March  30th,  in  so  far  as  that  order  holds 
relator  guilty  of  contempt    It  appears,  how- 
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erer,  from  the  record  that  on  April  30,  1900, 
the  day  the  writs  of  certiorari  Issued  out  of 
this  court,  the  court  below,  in  an  order  which 
recites  the  proceedings  had  on  March  30th, 
granted  plaintiffs  an  injunction  pending  the 
final  determination  of  the  action.  This  order 
of  the  court  in  this  regard  is  evidently  based 
upon  the  testimony  introduced  by  plaintiffs 
on  the  hearing  had  on  the  30tb  of  March  and 
relates  thereto.  The  order  granting  an  In- 
junction is  by  statute  appealable,  and  on  an 
appeal  therefrom  to  this  court  the  action  of 
the  court  below  in  granting  the  injunction 
may  be  reviewed. 

The  position  we  have  taken  makes  unnec- 
essary a  consideration  of  the  other  questions 
presented.  The  orders  of  March  3d  and  of 
March  30th,  In  so  far  as  they  hold  relator 
guilty  of  contempt  and  punish  him  therefor, 
are  hereby  annulled  and  set  aside. 

BBANTLY,  C.  J.,  and  PIGOTT,  J.,  concur. 


WORT-D    PACKAGE,    EXPRESS    &    MES- 
SENGER CO.  V.  TRADES  AS- 
SEMBLY et  at. 
(Supreme  Court  of  Montana.    July  30,  1900.) 

INJUNCTION— APPEAL  AND  ERROR— FAILURE 
TO  KXCEi»T— EFFECT— OBJEC- 
TIONS—WAIVER. 
Plaintiff,  ou  the  bpai-ing  of  bis  application 
for  an  injunction,  swore  a  witness  wliose  testi- 
mony, in  scope  and  definiteness,  exceeded  the 
allegations  of  the  complaint,  and  in  argument 
ou  its  admissibility  the  court  ruled  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  to  which  plaintiff 
excepted,  when  defendants  asked  leave  to  with- 
draw their  atfidavits  in  support  of  their  answer, 
aud  to  be  allowed  to  stand  on  the  answer  alone, 
which  was  granted,  and  on  motion  of  defendant 
the  conrt  refused  to  continue  the  temporary  or- 
der, and  vacated  the  order  to  show  cause,  to 
which  plaintiff  excepted.  Beld,  that  plaintiff, 
by  f.niling  to  insist  on  a  ruling  as  to  the  ad- 
missibility of  his  evidence,  and  to  object  to  the 
withdrawal  of  defendant's  aSidavits,  and  there- 
by allowing  the  ciuestion  as  to  whether  an  in- 
junction should  issue  to  be  submitted  on  the 
complaint  and  answer,  waived  his  right  to  re- 
view the  action  of  the  trial  court  on  appeal. 

Appeal  from  district  court,  Sllverbow  coun- 
tj-;  H.  C.  Smith,  .Judge. 

Action  by  the  World  Package,  E.xpress  & 
Messenger  Company  against  the  Trades  As- 
sembl}-  and  others  to  restrain  defendants 
from  interfering  with  plaintiff's  business. 
From  au  order  dissolving  a  temporary  injunc- 
tion, and  vacating  au  order  to  show  cause, 
plaintiff  appeals.    Affirmed. 

On  .Tuly  '23,  1S99,  the  plaintiff  applied  to 
the  district  court  of  Silverbow  county  for  an 
Injunction  to  restrain  the  defendants  troiaa 
Interfering  with  Its  messenger  and  express 
business,  in  which  it  is  engaged  In  the  city 
of  Bntte.  The  complaint  alleges  that  In  the 
conduct  of  said  business  the  phUntiff  makes 
use  of  electric  call  boxes,  which  It  has  in- 
stalled in  various  houses  ojid  places  of  busi- 
ness in  the  city,  and  that  these  boxes  are  con- 
nected with  its  general  office  by  means  of 


electric  wires;  that  It  also  employs  men  and 
uses  teams  and  wagons  for  the  purpose  of 
carrying  packages  and  express  matter  aud 
delivering  the  same  to  Its  customers;  that  all 
the  means  thus  employed  are  necessary  and 
indispensable  to  the  proper  conduct  of  its  said 
business;  that  the  defendants  have  entered 
into  a  conspiracy  to  ruin  plaintiff's  business 
by  destroying  the  said  call  boxes  and  the 
wires  and  other  appliances  used  in  connection 
therewith,  by  forcing  the  empioj'^s  of  plain- 
tiff to  leave  Its  employment,  and  by  com- 
pelling the  merchants  of  Butte  and  plaintifTs 
other  patrons  to  cease  their  patronage;  that 
the  defendants  threaten  to  effect  their  pur- 
pose by  actual  destruction  of  plaintiff's  said 
appliances,  and  to  drive  away  its  employ^ 
and  patrons  by  means  of  a  boycott;  that  de- 
fendants are  all  Insolvent;  and  that  plaintiff 
win  suffer  Irreparable  damage  unless  defend- 
ants are  restrained  from  their  purpose.  Up- 
on this  application  one  of  the  judges  of  said 
court  made  an  order  requiring  the  defendants 
to  appear  before  the  court  on  July  29th,  at 
10  o'clock  a.  m.,  to  show  catise  why  an  in- 
junction should  not  issue  as  prayed,  and  le- 
(julring  them  to  refrain  from  molesting  plain- 
tiff's business  In  any  way  until  a  hearing 
could  be  had.  At  this  time  defendants  Mc- 
Donald, Mayuard,  Holden,  and  Gelger  ap- 
peared in  their  own  behalf,  and  filed  their 
answer,  with  certain  affidavits  to  resist  the 
issuance  of  Injunction.  The  answer  denies 
directly  all  the  material  allegations  contained 
in  the  complaint.  No  other  defendants  ap- 
peared. A  hearing  was  had.  at  which,  from 
the  recitals  in  the  record,  it  appears  the  fol- 
lowing proceedings  occurred:  "The  plaintiff 
swore  a  witness  in  support  of  the  allegations 
of  Its  complaint,  but  the  testimony  offered 
greatly  exceeded  in  scope,  character,  and 
definiteness  the  allegations  of  the  complaint, 
and  upon  the  argument  as  to  the  admissibility 
of  said  testimony  the  presiding  judge  stated 
that  he  was  of  the  opinion  that  the  allega- 
tions of  the  complaint  would  not  warrant  the 
issuance  of  an  Injunction  or  restraining  order, 
and  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for 
an  injunction."  A  recess  was  then  taken  un- 
til 2  o'clock  p.  m.  At  this  hour,  "the  parties 
being  present  in  person  and  by  counsel,  the 
defendants  asked  leave  to  withdraw  their  af- 
fidavits •  •  •  from  the  files  and  stand 
upon  their  answer  alone.  Said  leave  was 
granted  without  objection.  The  court  there- 
upon stated  that  he  was  of  the  same  opinion 
in  regard  to  the  sufficiency  of  the  complaint, 
to  which  ruling  plaintiff  duly  excepted. 
Whereupon,  on  motion  of  defendants,  the 
court  refused  to  continue  the  temporary  re- 
straining order  In  force,  and  dissolved  the 
same,  and  vacated  the  order  to  show  cause, 
all  upcm  the  complaint  and  answer  herein. 
Whereupon  plaintiff  moved  the  court  for 
leave  to  amend  the  complaint,  which  motion 
was  granted.  Whereupon  plaintiff  duly  ex- 
cepted to  order  dissolving  order  to  show  cause 
and   vacating   temporary  restraining   order. 
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and  was  granted  30  days  to  prepaie,  serve, 
and  file  bill  of  exceptions.  Wlii^reupon  and 
upon  the  same  day,  to  wit,  July  29,  1889,  the 
plaintiff.  In  pursuance  of  the  leave  granted 
by  the  court,  duly  filed  its  amended  com- 
plaint herein."  From  the  order  dissolving  the 
restraining  order,  and  vacating  the  order  to 
show  cause,  the  plaintiff  appeals. 

O.  M.  Hall  and  Geo.  A.  Clark,  for  appel- 
lant.   John  N.  Kirk,  for  respondents. 


PER  CURIAM.  The  condition  of  this 
case,  as  presented  by  the  recitals  of  the  rec- 
ord quoted.  Is  anomalous.  The  appellant  ob- 
tained from  the  court  no  ruling  upon  the  ad- 
missibility of  evidence  under  the  allegations 
of  the  complaint  If  such  a  ruling  had  been 
obtained,  and  the  court  bad  held  the  pleading 
bad,  an  amendment  framed  to  meet  the  views 
of  the  court  could  have  been  filed,  and  thus 
the  order  to  show  cause  and  the  restraining 
order  would  have  been  preserved  In  force  un- 
til a  hearing  was  had  upon  the  evidence. 
This  course  is  always  prop«:,  upon  a  motion 
to  dissolve  an  injunction,  if  the  tacts  contain- 
ed in  the  amendment  existed  at  the  time  the 
original  complaint  was  filed  (Pfister  v.  Wade, 
59  Cal.  273;  Barber  v.  Reynolds,  33  Oal.  497; 
Shlpman  v.  Superior  Court  [Cal.]  12  Pae  787); 
and  the  rule  applies  as  well  to  the  situation 
presented  by  the  record  In  the  present  case. 
Blither  this  course  should  have  been  pursued, 
or  the  plaintiff  should  have  offered  its  proof, 
and  then  stood  upon  the  ruling  by  which  it 
was  excluded.  The  plaintiff  would  then  have 
been  in  position  to  assign  error  upon  the 
action  of  the  district  court  and  properly  to 
present  it  for  review  on  appeal  to  this  court 
We  think  the  court  was  wrong  in  the  opinion 
that  the  complaint  does  not  9tate  a  cause  of 
action;  but  this  expression  of  opinion,  though 
It  may  explain  the  piaintlfTs  subsequent  ac- 
tion, was  not  a  decision  of  any  question  pre- 
sented for  determination.  No  evidence  waa 
offered  and  excluded.  No  objection  was 
made  to  the  withdrawal  of  the  aflldavlts  filed 
In  support  of  the  denials  made  by  the  answer. 
The  question  as  to  whether  an  Injunction 
should  issue  was  without  objection  submit- 
ted to  the  court  upon  the  complaint  and  an- 
swer. As  the  answer  met  and  directly  de- 
nied ail  the  material  allegations  of  the  com- 
plaint, the  action  of  the  court  thereon  cannot 
l>e  disturbed.  Though  in  form  the  order  va- 
cated the  restraining  order,  and  discharged 
the  order  to  show  cause,  it  was  in  legal  ef- 
fect a  refusal  to  issue  tbe  injunction  upon 
the  showing  then  made.  In  this  there  was 
no  abuse  of  discretion.  But  conceding  ttiat 
the  opinion  expressed  by  the  court  was  in 
effect  a  ruling  excluding  plaintiff's  evidence 
on  the  ground  that  the  complaint  was  bad, 
the  plaintiff  is  in  no  position  to  complain. 
The  record  fails  to  disclose  any  exception  to 
tbe  ruling  taken  at  the  time.  The  plaintiff, 
having  thus  submitted  without  complaint  to 
the  court's  action,  thereby  waived  its  right  to 


have  this  court  review  it  and  correct  the  er- 
ror thus  committed.  The  order  appealed 
from  Is  affirmed.    Affirmed. 


RAI;EIGH  v.  DISTRICT  COURT  OF  FIRST 

JUDICIAL  DISTRICT. 

(Supreme  Court  of  Montana.    July  16,   1900.) 

RES  JUDICATA— CONTEST  OP  WILL— MAN- 
DAMUS. 

1.  Where  a  contest  of  a  will  was  dismissed 
because  not  stating  n  cause  of  netion,  such  dis- 
missal did  not  deprive  contestant  of  the  right 
to  maintain  a  subsequent  contest  based  on 
other  grounds. 

2.  Under  Code  Civ.  Proc.  pt.  3,  tit  12,  c.  2, 
arts.  1,  2,  one  desiring  to  contest  a  will  may 
file  statement  of  opposition  at  any  time  prior 
to  the  hearing  of  proof  of  the  will. 

3.  Where  a  district  court  erroneously  struck 
from  the  files  a  contest  ot  a  will  on  the  ground 
that  it  was  inadmissible,  because  of  a  former 
contest,  which  had  been  dismissed  as  not  stat- 
ing a  ground  of  contest  as  an  appeal  would 
not  lie  from  tbe  order  a  writ  of  mandamus  will 
be  granted  to  compel  the  court  to  take  juris- 
diction. 

Application  In  the  supreme  court  by  Medora 
T.  Raleigh  for  writ  of  mandamus  against  the 
district  court  of  the  First  judicial  district  to 
compel  It  to  restore  to  Its  files  a  second  con- 
test to  the  probate  of  a  will.    Writ  granted. 

T.  J.  Walsh,  Sanders  &  Sanders,  and  Mas- 
sena  Bullard,  for  plaintiff.  Clayberg  &  Ounn, 
H.  G.  Mclntire,  and  H.  S.  Hepner,  for  K- 
spondent 

PIGOTT,  J.  This  is  an  application  for  a 
writ  of  mandate  to  the  district  cotnt  of  Lew- 
is and  Clarke  county,  commanding  It  imong 
other  things,  in  substance,  to  reinstate  and 
entertain  jurisdiction  of  a  contest  instituted 
by  the  jdalntiff  on  tbe  5tb  day  of  May,  1900, 
of  the  alleged  wlli  of  one  Albert  G.  Clarke, 
deceased.  An  alternative  writ  was  issued, 
and  tbe  court  through  its  judges,  showed 
cause  by  answers.  The  petition  and  answora 
disclosed  these  facts:  On  the  10th  day  of 
January,  1900,  the  Honorable  Sidney  H.  Mc- 
lntire, one  of  the  judges  of  the  district  court 
of  Lewis  and  Clarke  county,  appointed  the 
23d  day  of  January,  1900,  as  the  time  for  tbe 
hearing  of  a  petition  praying  for  the  probate 
of  the  alleged  will,  and  of  two  alleged  codi- 
cils thereto  (one  bearing  date  tbe  16th  day 
of  January,  1890,  and  the  other  havbug  been 
made  on  the  27th  day  of  June  of  that  year), 
of  Clarke,  deceased.  On  the  day  appointed 
for  the  hearing  the  plaintiff  In  the  present 
proceeding  appeared  and  filed  the  statement 
of  her  grounds  of  opposition  to  the  probate  of 
the  purported  will,  in  so  far  as  the  codicil  of 
January  16,  1889,  was  concerned;  alleging 
that  such  codicil  was  no  part  of  said  wlli,  the 
testator  having  been  induced  to  make  the 
codicil  by  the  fraud  and  undue  influence  of 
certain  devisees  and  legatees.  The  petitioners 
for  the  probate  of  the  will  traversed  the  aver- 
ments of  the  contestant  touching  the  fraud 
and  undue  influence,  and  also  pleaded  matter 
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In  aToldance.  The  contestant,  by  reply,  join- 
ed issue  on  the  new  matter.  On  the  2d  day 
of  May,  1900,  the  contest  came  on  for  hearing 
before  the  court  sitting  with  a  jury,  whereup- 
on the  proponents  of  the  will  objected  to  the 
introduction  of  evidence  and  to  the  court's 
proceeding  further  in  the  cause,  and  moved 
that  the  grounds  of  opposition  be  overruled, 
for  the  reason  that  the  execution  of  the  sec- 
ond codicil  was  a  republication  of  the  original 
will  as  modified  by  the  codicil  of  January  16, 
1S99,  and  because  the  grounds  of  opposition 
were  confined  solely  to  the  first  codicil;  there 
being  no  allegation  that  the  testator  was  of 
imsound  mind  at  the  time  of  the  execution  of 
the  last  codicil,  or  that  he  was  Induced  to 
make  It  by  fraud,  duress,  or  undue  Influence. 
Before  the  submission  of  the  motion  the  con- 
testant offered  to  file  and  serve  amended 
grounds  of  opposition,  alleging  that  at  the 
time  of  the  maldng  of  each  of  the  codicils  the 
decedent  was  not  free  from  fraud  or  undue 
Influence,  but,  on  the  contrary,  that  certain  of 
the  legatees  and  devisees  had  exercised,  and 
did  then  exercise,  over  him,  undue  influence, 
and  practiced  fraud  upon  him,  whereby  he 
was  Induced  to  make  the  codicil  dated  Janu- 
ary 16th,  and  also  the  later  one  of  June  27th. 
The  proponents  objected  to  the  allowance  of 
the  amended  statement  of  grounds  of  opposi- 
tion to  the  will,  for  the  reason  that  the  pro- 
posed amended  protest  set  forth  a  new  and 
different  cause  of  action  from  that  originally 
filed,  which  objection  was  sustained  on  the 
4th  day  of  May.  On  the  same  day  the  objec- 
tion theretofore  Interposed  to  the  reception  of 
any  evidence  in  support  of  the  allegations  of 
the  contest  and  the  motion  to  overrule  the 
contest  were,  respectively,  sustained  and 
granted,  and  the  contest  was  dismissed.  The 
court  then  adjourned  the  hearing  of  the  pe- 
tition to  prove  the  will  to  the  5th  day  of 
May,  at  the  hour  of  2  o'clock  In  the  after- 
noon. On  that  day,  and  before  the  hour  ap- 
pointed, the  contestant  filed  a  duly-verlfled 
statement  of  her  grounds  of  opposition  to  the 
probate  of  the  will,  the  statement  setting  up 
the  same  objections  that  were  contained  in 
the  amended  statement  of  opposition  offered 
to  be  filed  on  the  2d  day  of  May.  At  the 
liour  of  2  o'clock  on  the  5th  day  of  May 
the  proponents  of  the  will  moved  to  strike 
from  the  files  the  statement  of  contest.  On 
May  26th  the  court  granted  the  motion,  and 
refused  to  proceed  further  with  the  contest; 
the  court  basing  Its  action  upon  the  supposed 
fact  that  the  contestant  had,  at  the  time  orig- 
inally appointed  for  the  bearing  of  the  peti- 
tion to  prove  the  will,  filed  her  written  oppo- 
sition to  the  probate  of  the  will,  assailing  the 
first  codicil  only.  The  court  held  that  one 
contest  had  already  been  filed  and  disposed 
of  upon  law  points,  and  that  the  statute  will 
not  permit  successive  contests  before  probate. 
After  the  court,  through  Judge  Mclntire,  had 
stricken  the  grounds  of  opposition  from  the 
files,  the  matter  of  bearing  proof  of  the  execu- 
tion of  the  alleged  will  and  codicils  was,  up- 
«n  motion  of  the  contestant,  transferred  by 


Judge  Mclntire  to  the  other  department  of 
the  district  court,  presided  over  by  the  Hon- 
orable Henry  C.  Smith  as  judge,  with  the  re- 
quest that  Judge  Smith  act  In  the  place  of 
Judge  Mclntire  in  hearing  the  proof  touching 
the  execution  of  the  will  and  codicils.  Since 
the  transfer  to  Judge  Smith's  department,  nu 
hearing  has  been  asked  for  or  had.  Upon  the 
foregotug  facts  the  defendant  moves  this 
court  to  quash  the  alternative  writ  of  man- 
date and  dismiss  the  proceeding,  for  the  rea- 
son that  neither  the  petition  nor  alternative 
writ  states  facts  sufficient  to  authorize  the 
granting  of  the  peremptory  mandamus,  or 
any  relief  whatever.  The  plaintiff,  on  the 
other  hand,  moves  the  court  to  grant  a  per- 
emptory writ  of  mandate  herein,  notwitb- 
atanding  the  answers. 

Two  questions  are  presented:  (1)  Did  the 
plaintiff  have  the  right  to  file  written  grounds 
of  opposition  to  the  probate  of  the  will  after 
the  dismissal  of  the  first  contest,  and  subse- 
quently to  the  day  originally  appointed  for 
hearing  the  petition  for  the  probate  of  the 
will,  but  at  the  time  to  which  the  bearing 
was  postponed?  (2)  Is  mandamus  the  prop- 
er remedy?  These  two  questions,  only,  are 
necessarily  Involved.  Whether  or  not  the 
court  erred  In  refusing  to  permit  the  plaintiff 
to  amend  her  grounds  of  contest,  and  wlietb- 
er  or  not  the  court  was  right  In  dismissing 
the  first  formal  contest,  we  need  not  Inquire. 
Nor  is  It  essential  that  we  consider  the  scope 
or  effect  of  that  part  of  section  2  of  article  8 
of  the  constitution  of  Montana  providing  that 
the  supreme  court  "shall  have  a  general  su- 
pervisory control  over  all  Inferior  courts,  nn- 
der  such  regulations  and  limitations  as  may 
be  prescritied  by  law."  This  provision  was 
touched  upon  In  State  t.  Second  Judicial  Dist. 
Ct,  22  Mont.  220,  56  Pac.  219;  and  provisions 
resembling  it  have  been  considered  In  Vine  ▼. 
Jones  (S.  D.)  82  N.  W.  82;  State  v.  Johnson 
(Wis.)  79  N.  W.  laSl;  State  t.  Judge.  31  I.*. 
Ann.  794;  Railroad  Co.  v.  Judge,  44  Midi. 
479.  7  N.  W.  65;  City  of  Detroit  v.  Judge.  79 
Mich.  384,  44  N.  W.  622;  and  Ex  parte  Walk- 
er, 54  Ala.  577.  With  regard  to  the  doctrines 
announced  in  these  cases,  which  we  have  cit- 
ed for  convenient  reference,  no  opinion  la  ex- 
pressed. 

1.  The  court  held  that  the  first  contest  fail- 
ed to  state  any  ground  of  opposition  to  the 
will,  and  therefore  dismissed  It.  Before  the 
hearing  of  the  petition  the  plaintiff  caused 
to  be  filed  the  statement  of  the  new  grounds 
of  opposition  to  the  will.  This  the  court  re- 
fused to  consider,  and  struck  from  the  files, 
for  the  reason  that  the  plaintiff  had  already 
attempted  to  maintain  a  contest  which  had 
been  disposed  of  upon  law  points;  the  stat- 
ute not  permitting  successive  contests  before 
probate.  It  is  to  be  observed  that  the  first 
attempted  contest  was  dismissed  because  it 
falletl  utterly  to  state  any  ground  of  opposi- 
tion to  the  probate  of  the  will,  and  that  tlie 
second  contest  was  dismissed  because  there 
had  already  been  a  contest  instituted  against 
the   wUL     Without   commenting   upon  this 
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aeemlng  Inconsistency,  it  is  enough  to  say 
that  the  Institution  and  dismissal  of  the  first 
intended  contest  did  not  deprive  the  plaintiff 
of  the  right  to  commence  and  maintain  a  sub- 
sequent contest  baaed  upon  other  grounds. 
Neither  the  common  law  nor  the  statute  rec- 
ognizes the  doctrine  applied  by  the  court  in 
striking  from  the  files  the  second  statement 
of  contest.  In  this  court,  counsel  for  the  de- 
fendant argue  that,  because  the  plaintiff  fail- 
ed to  Institute  the  second  contest  at  the  time 
originally  appointed  for  the  hearing  of  the 
petition  for  probate,  the  court  was  correct  in 
Btriliing  it  from  the  files.  Their  contention 
is  that  one  desiring  to  contest  a  will  before 
probate  must,  at  the  time  appointed  for  the 
bearing,  file  his  statement  of  the  grounds  of 
opposition,  and  that  a  contest  Instituted  there- 
after, even  though  it  be  at  the  time  to  which 
the  bearing  was  postponed.  Is  too  late.  In  our 
opinion,  such  Is  not  the  Interpretation  of  those 
sections  of  articles  1  and  2,  c.  2,  tit  12,  pt  3, 
of  tlie  Code  of  Civil  Procedure,  pointing  out 
the  procedure  with  respect  to  the  probate  and 
contest  of  wills.  We  are  satisfied  that  the 
statement  of  opposition  to  the  probate  of  the 
will  may  properly  be  filed  at  any  time  prior 
to  the  hearing  of  proof  of  the  will.  The  Inter- 
pretation contended  for  by  counsel  cannot  be 
Indulged  without  giving  to  the  statutes  a 
meaning  of  which  their  language  is  not  fairly 
susceptible. 

2.  Is  mandamus  the  proper  remedy?  The 
plaintiff  poasessed  the  absolute  right  to  in- 
stitute the  second  contest.  The  district  court 
struck  the  contest  from  the  flies  for  the  rea- 
son that,  as  the  court  believed,  the  law  did 
not  permit  It  to  be  filed.  But  the  law  special- 
ly enjoined  upon  the  district  court  the  duty 
to  entertain  lurisdlctlon  and  proceed  in  the 
regular  exercise  thereof,  and  to  refrain  from 
striking  a  contest  for  tlie  reason  assigned. 
Refusal  to  take  Jurisdiction,  or,  after  having 
acquired  Jurisdiction,  refusal  to  proceed  In 
Its  regular  exercise,  or  the  erroneous  deter- 
mination of  a  preliminary  question  of  law, 
upon  which  the  court  refused  to  examine  the 
merits,  will  be  corrected  by  mandamus.  The 
rule  that  mandamus  will  not  Issue  to  control 
discretion  or  to  revise  Judicial  action,  but  only 
to  direct  the  court  to  act  in  such  matter,  is 
to  be  understood  as  applying  only  to  the  act 
to  be  commanded  by  the  writ  and  not  to  the 
decision  of  purely  preliminary  questions  of 
law  only.  If  the  rule  applied  to  such  prelim- 
inary questions,  then,  to  use  the  language  of 
Mr.  Ilayne  In  section  323  of  bis  treatise  on 
New  Trials  and  Appeals,  "no  writ  of  man- 
damus could  ever  issue,  and  the  machinery 
provided  by  the  Code  for  trying  such  ques- 
tions would  be  useless.  The  distinction  above 
stated  applies  .not  only  where  the  act  to  be 
performed  is  purely  ministerial,  such  as  the 
signature  of  a  warrant,  the  payment  of  a 
claim,  or  the  like,  but  also  where  It  is  ju- 
dicial in  its  nature."  In  Casteilo  v.  Circuit 
Court,  ZB  Mo.  258,  It  was  held  that  "where  an 
Inferior  judicial  tribunal  declines  to  hear  a 
caase  upon  what  Is  termed  a  preliiuinary 
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objection,  and  that  objection  is  purely  a  mat- 
ter of  law,  a  mandamus  will  go,  if  the  in- 
ferior court  has  misconstmed  the  law." 
Judge  Scott,  In  concurring,  expressed  the 
opinion  thAt,  If  the  inferior  court  had  quash- 
ed the  proceeding  upon  an  erroneous  inter- 
pretation of  the  statute  requiring  a  notice  to 
be  given,  mandamus  would  not  lie,  but  that, 
if  notice  was  not  required  by  any  law  or 
rule  of  practice,  then  the  inferior  court  had 
no  authority  to  exact  the  giving  of  such  no- 
tice, and  mandamus  would  lie.  In  the  present 
proceeding  there  was  no  law  or  rule  of  prac- 
tice which  prevented  the  institution  of  the 
second  contest  at  any  time  prior  to  the  hear- 
ing of  the  petition  for  the  probate  of  the  will. 
Possibly  the  right  may  continue  until  the  ad- 
mission to  probate.  If  the  statute  or  th«  law 
required  that  a  contest  be  commenced  at  or 
prior  to  the  time  originally  appointed  for  the 
hearing  of  the  petition,  or  prescribed  that  not 
more  than  one  contest  should  be  instituted 
by  the  same  person,  and  the  court,  upon 
applying  the  facts  to  the  statute  or  law,  had 
erroneously  decided  against  the  plaintiff,  hold- 
ing that  the  contest  of  the  plaintiff  was  with- 
in the  inhibition  of  such  statute  or  law,  then, 
perhaps,  the  judgment  or  discretion  of  the 
lower  court  could  not  be  controlled  by  man- 
damus. Mr.  High,  in  section  151  of  his  work 
on  Extraordinary  Legal  Remedies,  says:  "A 
distinction  Is  recognized  between  cases  where 
it  is  sought  by  mandamus  to  control  the  de- 
cision of  the  Inferior  court  upon  the  merits 
of  a  cause,  and  cases  where  it  has  refused  to 
go  into  the  merits  of  the  action,  upon  an 
erroneous  construction  of  some  question  of 
law  or  of  practice  preliminary  to  the  whole 
case.  And  while,  as  we  shall  see,  the  deci- 
sion of  such  court  upon  the  merits  of  the  con- 
troversy will  not  be  controlled  by  mandamus, 
yet  if  it  has  erroneously  decided  some  ques- 
tion of  law  or  of  practice  presented  as  a 
preliminary  objection,  and  upon  such  er- 
roneous construction  has  refused  to  go  Into 
the  merits  of  the  case,  mandamus  will  He  to 
compel  it  to  proceed."  Although  the  writ  of 
mandate  will  not  He  to  correct  errors  com- 
mitted by  a  conrt  while  exercising  its  judicial 
discretion  upon  the  merits  of  the  case,  either 
of  law  or  of  fact,  within  Its  jurisdiction,  as 
was  held  in  State  v.  Smith,  23  Mont.  329,  58 
Pac.  857,  yet,  to  adopt  the  language  of  the 
supreme  court  of  the  United  States  In  Ex 
parte  Parker,  120  U.  S.  737,  7  Sup.  Ct  767,  30 
L.  Ed.  818,  which  case  has  been  cited  with 
approval  In  State  v.  Eddy,  10  Mont.  811,  25 
Pac.  1032,  the  writ  of  mandate  does  "properly 
lie  in  cases  where  the  inferior  court  refuses 
to  take  jurisdiction  where  by  law  It  ovght 
so  to  do,  or  where,  having  obtained  jnrisilic- 
tion  In  a  cause.  It  refuses  to  proceed  in  the 
dae  exercise  thereof."  In  the  P&rker  Case 
the  suprepie  court  of  the  territory  of  Waah- 
ington  refused  to  hear  a  case  taken  to  that 
•court  by  appeal,  because  It  considered,  upon 
an  erroneous  Interpretation  of  the  statute 
that  the  parties  were  not  In  court  for  the 
purposes  of  appeal,  and  the  conrt  dismissed 
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the  appeal  for  yrant  of  Jurisdiction.  Tbe  ao- 
preme  court  of  the  United  States  Issued  a 
peremptory  mandamns  commanding  the  ter- 
ritorial court  to  reinstate  tbe  appeal,  and 
proceed,  in  tlie  exercise  of  its  jurisdiction,  to 
hear  anJd  determine  tbe  same  upon  its  merits. 
Ex  parte  Schollenberger,  96  tJ.  B.  369,  21  L. 
Ed.  80S;  Harrington  v.  Holler,  111  U.  S.  796, 
4  Sup.  Ct  697,  28  L.  Ed.  602;  In  re  Parker, 
131  U.  S.  221,  9  Sup.  Ct  708,  83  L.  Ed.  123; 
Gaines  t.  Rugg,  148  U.  S.  228,  18  Sup.  Ct. 
611,  37  L.  Ed.  432;  and  In  re  Hohorst,  150 
U.  S.  653,  14  Sup.  Ct.  221,  37  L.  Ed.  1211,— In 
which  writs  of  mandate  were  issued,  are 
well-considered  cases  upon  this  subject  Tbe 
doctrine  announced  by  tbe  supreme  court 
of  tbe  United  States,  and  the  principles  de- 
duced by  the  text  writers  mentioned  from  a 
consideration  of  the  cases,  are  well-nigh  uni- 
versally recognized  and  followed  by  tbe  Eng- 
lish and  American  courts,  as  will  appear  by 
an  examination  of  the  following  citations: 
Castello  T.  Circuit  Court,  supra;  State  t. 
Cape  Girardeau  Court  of  Common  Pleas,  73 
Mo.  660;  State  y.  Laughlin,  75  Mo.  358; 
State  V.  Hunter,  8  Wash.  St  92,  27  Pac. 
1076;  Ferguson  v.  Kays,  21  N.  J.  Law,  431; 
People  v.  New  York  Common  Pleas,  18  Wend. 
634;  Wood  T.  Strother,  76  Cal.  646,  18  Pac. 
766;  Water  Co.  v.  Rives,  14  Nev.  431;  State 
V.  Murphy,  19  Nev.  80,  6  Pac  840.  Nor  la 
this  court  without  the  authority  of  its  own 
adjudications  which  either  expressly  or  tacit- 
ly recognize  tbe  doctrines  and  principles  re- 
ferred to.  State  V.  Eddy,  supra;  State  t. 
District  Court  of  First  Judicial  District  13 
Hont  870,  34  Pac.  298;  and  State  v.  District 
Court  of  Third  Judicial  District  14  Mont 
476,  37  Pac  7.  It  is  therefore  unnecessary 
now  to  determine  whether,  in  striking  from 
the  files  the  statement  of  the  grounds  of 
opposition  to  the  will,  the  district  court  re- 
fused to  take  Jurisdiction  of  the  second  con- 
test or,  after  having  obtained  Jurisdiction, 
refused  to  proceed  in  its  exercise,  or  (if  this 
differs  from  a  refusal  to  proceed  in  the  exei> 
else  of  Jurisdiction)  erroneously  decided  a 
pure  question  of  law  or  practice  presented 
as  a  preliminary  objection,  and  upon  such 
erroneous  interpretation  refused  to  entertain 
the  contest  Manifestly,  the  court  did  the 
one  thing  or  tbe  other  or  both;  and  in  ei- 
ther case  mandamus  is  tbe  proper  remedy, 
unless  there  are  other  grounds  for  tbe  denial 
of  the  writ.  The  plaintiff  is  therefore  enti- 
tled to  a  peremptory  writ  unless  she  has  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  There  is  no  appeal 
allowed  from  the  order  striking  the  grounds 
of  contest  from  the  tiles;  but,  conceding  that 
the  error  committed  by  the  district  court 
In  Btriliing  the  grounds  of  contest  from  the 
flies  might  be  reviewed  in  this  court  on  an 
appeal  from  tbe  Judgment  admitting  the 
will  to  probate,  yet  such  remedy  would  not 
be  plain,  speedy,  and  adequate.  In  the  pres- 
ent state  of  tbe  calendar  of  this  court  and 
under  tbe  present  rules,  an  appeal  from  a 
Judgment  admitting  the  will  to  probate  could 


not  be  heard  wilhlh  two  years  after  the 
filing  of  the  transcript  and  before  that  time- 
the  right  of  the  plaintiff,  conferred  by  see- 
tlon  2360  of  the  Code  of  Civil  Procedure,  to 
contest  after  the  probate,  would  have  ex- 
pired. In  Re  Hohorst  supra,  the  court  said: 
"The  Hamburg-American  Packet  Company 
being  liable  to  this  suit  in  the  drcnit  conrt 
of  the  United  States  for  tbe  Southern  dis- 
trict of  New  York  if  duly  served  with  pro- 
cess in  the  district,  and  having  been  served, 
and  the  order  of  that  court  dismissing  the 
suit  as  against  the  corporation  not  being 
reviewable  on  appeal  at  this  stage  of  the 
case,  there  can  be  no  doubt  that  mandamus 
Nee  to  compel  the  circuit  conrt  to  take  Juris- 
diction of  the  suit  as  against  tbe  corpora- 
tion." In  Gaines  v.  Rugg,  supra,  the  court 
said:  "In  the  present  case,  as  we  have  be- 
fore observed,  there  was  no  discretion  to  be 
exercised  by  the  circuit  court;  and,  although 
it  might  have  been  admissible  to  raise  the 
question  by  a  new  appeal  to  tbe  proper 
court  yet,  in  view  of  the  delay  to  be  caused 
thereby,  we  do  not  consider  that  such  rem- 
edy would  have  been,  or  would  be,  fully 
adequate,  or  that  a  writ  of  mandamus  Is 
now  improper."  To  the  same  effect  is  State 
V.  Murphy,  supra.  Much  stress  has  been 
laid  upon  the  case  of  State  v.  Smith,  supra. 
Counsel  for  tbe  defendant  assert  that  it  Is 
decisive  of  the  proceeding  at  bar.  That 
case,  however,  is  not  in  point  There  tbe 
district  court  did  not  refuse  to  entertain  the 
action,  but  took  Jurisdiction  of  it  and,  if 
the  court  erred,  the  error  was  not  commit- 
ted in  the  decision  of  a  question  of  law  pre- 
liminary to  any  investigation,  but  in  a  mat- 
ter in  relation  to  an  interiocutory  order  in- 
volving discretion,  which  could  not  be  con- 
trolled by  a  writ  of  mandate.  There  it  was 
also  properly  held  that  an  appeal  from  a 
Judgment  against  tbe  plaintiff  therein  would 
furnish  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law  for  the 
correction  of  any  error  committed  in  refus- 
ing to  change  the  venue.  An  appeal  was 
the  only  remedy  In  that  case,  and,  in  con- 
templation of  law,  it  was  in  every  respect 
ample.  A  peremptory  writ  wilt  be  granted 
as  prayed,  commanding  the  district  court 
to  restore  the  second  contest  to  tbe  flies,  and 
to  proceed  therewith  in  the  due  exercise  of 
its  Jurisdiction.    Writ  granted. 

BRANTLY,  O.  J.,  and  WORD,  J,  concur. 


STATE  V.  I/UCBY. 
(Supreme  Court  of  Montana.     July  16,  1900.) 

CRIMINAL   LAW— HOMICIDE  —  EVIDENCE  —  RBS 
GESTAE— INSTRUCTIONS— IDENTIFICATION. 

1.  Where  the  state's  theory  was  that  a  homi- 
cide was  committed  for  the  purpose  of  robbing 
deceased  of  money  which  defendant  knew  he 
inteuilpd  to  draw  from  the  bank,  evidence  as  to 
the  amount  of  deceased's  deposit  was  admissi- 
ble, as  tending  to  prove  the  motive. 

2,  Where  deceased,  departing  from  home,  took 
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with  him  a  satchel,  learioK  behind  a  packed 
trunk,  testimonr  as  to  the  similarity  of  the  laun- 
dry marks  on  linen  contained  In  a  satchel  found 
after  his  death  and  those  on  linen  contained  in 
the  trunk  was  admissible  to  identify  the  con- 
tents of  the  satchel  as  deceased's. 

3.  Conversation  had  between  defendant  and 
deceased,  before  starting  out  on  a  journey 
which,  according  to  the  state's  theory,  was 
planned  by  defendant  to  entice  deceased  to  his 
death,  was  admissible  as  a  part  of  the  res 
gestae,  notwithstanding  it  had  no  apparent  sig- 
nificance. 

4.  Testimony  of  the  sheriff  that,  when  arrest- 
ed, defendant  turned  away,  "as  thoagh  he  was 
about  to  be  deroui'ed,"  was  admissible,  in  the 
absence  of  a  specific  objection  that  the  ex- 
pression was  vague. 

5.  Evidence  of  efforts  made  to  apprehend  de- 
fendant after  the  discovery  of  a  crime  was  ad- 
missible to  show  defendant's  flight  and  con- 
cealment, from  which  guilt  might  be  inferred. 

6.  Where  defendant  accounted  for  his  scratch- 
ed appearance  shortly  after  deceased's  death 
by  saying  he  had  been  ejected  from  a  certain 
train,  testimony  of  the  train's  crew  that  they 
were  the  only  persons  on  the  train,  and  that 
no  one  had  been  put  off  on  the  day  in  question, 
was  admissible. 

7.  Where  proper  instructions  were  given  dis- 
tinguishing murder  in  the  first  and  second  de- 
grees, and  telling  the  jury  to  find  the  degree, 
and  there  was  no  proof  from  which  man- 
slaughter could  be  inferred,  failure  to  instruct 
the  jury  specifically  that  they  might  find  de- 
fendant guilty  of  either  degree  of  murder  or 
manslaughter  was  not  error. 

8.  A  party  cannot  complain  of  an  instruction 
which  he  himself  requested. 

9.  Where,  in  a  criminal  case,  indorsements 
required  by  Code  Oiv.  Proc.  $  1080,  subd.  7, 
as  amended  by  Sess.  Laws  1807,  p.  241,  provid- 
ing that  the  court  shall  mark  each  Instruction 
"Given,"  "Rotuscd,"  or  "Modified,"  and  all  shall 
be  filed  as  part  of  the  record,  were  not  msde  at 
the  time  of  the  trial,  as  the  better  practice  re- 
quires, they  may  be  identified  subsequently  bfy 
an  entry  ordered  to  be  made  in  the  nunutes. 

Appeal  from  district  court,  SilTerbow 
county;  William  Clancy,  Judge. 

Daniel  Lucey  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    Affirmed. 

On  July  1,  1800,  In  the  district  court  of 
Sllverbow  county,  the  defendant,  Daniel  Lu- 
cey,  was  found  guilty  of  murder  of  the  first 
degree,  and  on  September  26th  thereafter 
was  condemned  to  death.  From  the  judg- 
ment and  an  order  denying  blm  a  new  trial 
he  has  appealed.  The  evidence  disclosed  by 
the  record  tending  to  connect  defendant 
with  the  homicide  Is  entirely  circumstantial, 
but  no  contention  Is  made  that  it  Is  not 
itmply  sufficient  to  sustain  the  finding  of  the 
^-^y.  It  Is  sought  to  reverse  the  Judgment 
and  order  appealed  from  upon  alleged  er- 
rors In  ruUngs  by  the  trial  court  upon  ques- 
tions arising  upon  the  admissibility  of  cer- 
tain evidence,  and  in  a  failure  to  properly 
Instruct  the  jury  upon  the  law  applicable  to 
the  case.  The  story  of  the  crime,  as  shown 
by  the  evidence,  Is  the  following:  On  Sep- 
tember 2,  1806,  the  defendant  and  deceased, 
>vho  had  been  residing  In  Butte,  Mont.,  made 
preparations  to  go  to  the  mining  districts  In 
the  Cceur  d'Alene  country,  Idaho,  to  seek 
work  in  the  mines  there.  About  3  o'clock 
in  the  afternoon  they  went  together  to  the 
bouse  of  Michael  Began,  a  brother  of  decpas- 


ed,  where  the  deceased  had  been  boarding. 
In  a  few  minutes  the  two  left;  the  deceased 
stating  that  he  was  going  to  the  bank, 
where  he  had  a  deposit  of  $560,  to  obtain 
expense  money.  The  bank  was  closed  for 
the  day,  and  the  money  was  not  obtained. 
Returning  presently  to  his  boarding  house, 
deceased  borrowed  from  a  friend,  who  also 
boarded  there,  |25,  consisting  in  part  of  a 
$20  gold  piece.  At  about  25  minutes  to  9 
o'clock  in  the  evening  the  defendant  came 
to  the  house,  bringing  a  valise,  which  was 
almost  empty.  He  remained  about  five  min- 
utes, during  which  he  and  deceased  put  Into 
the  valise  the  clothes  of  deceased  which 
were  deemed  necessary  for  the  trip.  De- 
fendant apparently  took  no  extra  clothing. 
The  deceased  had  a  trunk,  but  locked  it  and 
left  It  behind,  after  putting  Into  It  his  other 
belongings,  taking  the  key  with  him.  He 
also  put  Into  the  trunk  his  certificate  show- 
ing the  amount  of  his  deposit  In  bank. 
Thereupon  the  two  left  in  company,  ostensi- 
bly to  take  the  train  for  Anaconda,  about 
28  miles  to  the  northwest  About  10:30 
o'clock  they  were  seen  together  at  Rocker, 
three  miles  from  Butte,  on  the  wagon  road 
leading  to  Anaconda.  There  they  entered  a 
saloon,  bought  some  beer  and  a  bottle  of 
whisky,  and  then  departed  for  Sllverbow 
Junction,  five  miles  further  along  the  road, 
intending  to  find  lodging  for  the  night  tuere. 
Neither  was  seen  thereafter  until  the  follow- 
ing morning,  when  the  defendant  cams 
down  the  Butte,  Anaconda  &  Pacific  Rail- 
road, walking  from  towards  Butte  to  Oreg- 
son  station,  carrying  the  valise.  His  clothes 
were  wet  and  torn,  and  bis  face  and  hands 
scratched  and  bleeding.  This  station  is  la 
miles  from  Butte,  towards  Anaconda.  He 
accounted  for  his  condition  by  saying  that 
he  was  on  the  early  morning  train,  going 
from  Anaconda  to  Butte,  and  had  been 
thrown  off  by  a  brakeman,  falling  Into  the 
water  at  the  roadside.  He  at  once  began 
to  drink  at  a  saloon  near  the  station  house, 
offering  in  payment  a  |20  gold  piece.  The 
Butte,  Anaconda  &  Pacific  Railroad  connects 
Butte  and  Anaconda,  winding  down  Sllver- 
bow cafion  and  along  Deer  Lodge  river.  At 
the  mouth  of  the  cafion  the  road  turns  west 
towards  Gregson.  During  the  forenoon  of 
September  3d  the  body  of  deceased  was 
found  in  Deer  Lodge  river,  a  short  distance 
above  the  mouth  of  the  ca&on.  The  front 
of  the  head  and  face  was  crushed  in  as  If 
by  a  blow  from  a  blunt  Instrument.  The 
pockets  of  the  clothing  upon  the  body  were 
turned  inside  out,  except  the  watch  pocket 
in  the  pantaloons.  A  |5  gold  piece  was 
found  in  this  pocket  Nothing  else  of  value 
was  found.  At  a  distance  of  1,280  feet  up 
the  river,  between  it  and  the  railroad,  the 
ground  .showed  evidences  of  a  struggle. 
There  were  pools  of  blood  by  the  track,  and 
a  trail  of  blood  leading  through  a  wire  fence 
to  the  river,  about  125  feet  distant  The 
wire  fence  was  broken.  At  the  river  bank. 
in  the  sand,  were  human  tracks. .  £iear  ute 
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pools  of  blood  were  picked  up  stones  having 
upon  them  clotted  blood  and  human  hair. 
On  the  trail  leading  to  the  river  were  picked 
up  some  small  coins,  and  the  trunk  key  be- 
longing to  deceased.  The  body  was  brought 
to  Gregson  about  11  o'clock  in  the  forenoon 
by  the  same  train  from  which  defendant 
claimed  to  have  been  thrown  In  the  early 
morning,  the  crew  discovering  It  on  the  re- 
turn trip.  The  defendant  had  remained 
there  and  continued  his  drinking  until  short- 
ly afterwards,  when  he  disappeared.  Be^ 
fore  going  he  purchased  a  ticket  to  Butte. 
He  left  the  valise  at  the  ticket  window  In 
the  station  house.  He  was  seen  at  Ana- 
conda late  the  following  night,  but  again 
disappeared;  and,  though  search  was  made 
and  rewards  offered  for  him,  his  where- 
abouts were  unknown  until  April  17,  1809, 
when  he  was  apprehended  at  Cripple  Creek, 
Colo.  The  evidence  does  not  disclose,  ex- 
cept from  defendant's  own  statement, 
whether  the  defendant  knew  that  the  de- 
ceased had  money  upon  his  person.  The  de- 
fendant knew  of  the  amount  of  the  deposit 
of  deceased,  and  claims,  also,  that  he  knew 
of  deceased's  failure  to  reach  the  bank  in 
time  to  withdraw  any  of  It,  as  well  as  the 
fact  that  deceased  borrowed  expense  money 
necessary  for  their  Intended  trip. 

B.  S.  Thresher,  for  appellant  C.  B.  No- 
lan, Atty.  Gen.,  for  the  State. 

BRANTLY,  C.  J.  (after  stating  the  facts). 
1.  Exception  is  taken  to  the  action  of  the 
court  in  permitting  the  witness  Kate  Regan, 
the  Blster-ln-law  of  deceased,  to  state,  over 
the  objection  of  defendant,  how  much  money 
the  deceased  had  on  deposit  In  the  bank, 
and  what  evidence  be  held  of  such  deposit. 
The  theory  of  the  state  was  that  the  hom- 
icide was  committed  for  the  purpose  of  rob- 
bery. The  evidence  on  the  part  of  the  state 
up  to  this  point  tended  to  establish  this  the- 
ory. It  showed  that  defendant  and  deceas- 
ed bad  been  engaged  In  the  afternoon  of 
September  2d  In  preparing  for  their  propos- 
ed journey  to  Idaho;  that  the  defendant 
probably  knew  of  the  amount  of  money  de- 
ceased bad  on  deposit,  and  that  he  held  a 
certificate  for  it.  It  also  showed  that  he 
probably  knew  that  deceased  intended  to 
withdraw  the  money,  or  a  part  of  it,  during 
the  afternoon;  for  the  deceased  came  with 
the  defendant  to  the  house  of  the  Regans 
during  the  afternoon,  and  after  staying  a 
few  minutes  the  two  hurried  away  again 
together;  the  deceased  stating  to  the  wit- 
ness that  he  was  going  to  the  bank  to  get 
money  for  his  expenses,  and  to  pay  her  for 
board.  Evidently  their  appearance  at  the 
house  at  this  time  was  to  secure  the  cer- 
tificate, In  order  to  draw  the  money.  When 
deceased  returned  alone,  presently,  he  told 
the  witness  that  he  had  failed  to  get  the 
money,  because  the  bank  was  closed,  and 
that  he  had  borrowed  $25.  The  evidence 
was  clearly  admissible  as  tending  to  prove 


motive.  It  furnished  facts  from  which  the 
Jury  could  draw  the  Inference  of  robbery, 
and  the  state  was  entitled  to  this  inference. 
"Any  evidence  that  tends  to  show  that  the 
defendant  had  a  motive  for  killing  the  de- 
ceased is  always  relevant,  as  rendering  more 
probable  the  fact  that  he  did  kill  him." 
Underh.  Cr.  Ev.  i  323.  This  rule  is  espe- 
cially applicable  to  cases  like  the  present, 
where  responsibility  for  the  homicide  rests 
entirely  upon  circumstantial  evidence.  1 
McClain,  Cr.  Law,  i  416;  State  v.  West. 
Houst.  Cr.  Cas.  371;  People  v.  Ah  Fung,  IT 
Cal.  377.  The  presence  or  absence  of  it  Itf 
not  conclusive,  however,  but  is  to  be  con- 
sidered as  any  other  evidentiary  fact  bear- 
ing upon  the  ultimate  question  of  the  guilt 
or  Innocence  of  the  defendant,  and  is  more 
or  less  significant  in  the  light  of  the  facts  of 
the  particular  case.  The  finding  of  a  mo- 
tive is  not  indispensable,  however.  Were 
this  true,  it  would  oftentimes  be  impossible 
to  secure  conviction;  for  such  is  the  nature 
of  the  human  heart,  and  so  various  are  the 
springs  of  action  hidden  therein,  that  it  1» 
often  impossible  to  fathom  it  and  assign 
any  motive  whatever  to  the  act  under  con- 
sideration. Under  such  circumstances  it  Is 
the  duty  of  the  Jury  to  convict  notwith- 
standing the  lack  of  proof  tending  to  show 
motive,  if  the  crime  is  otherwise  clearly 
established.  Pointer  v.  U.  S.,  151  U.  S.  306, 
14  Sup.  Ct  410,  38  L.  Ed.  208;  Johnson  v. 
Same,  157  V.  S.  321,  15  Sup.  Ct  014.  39  L. 
Ed.  717.  Whether  the  evidence  complained 
of  as  improperly  admitted  was  suflicient  to 
satisfy  the  Jury  that  the  murder  of  Regan 
was  committed  for  the  purpose  of  robbery 
or  not,  it  was  proper  matter  for  considera- 
tion. 1  McClain.  Cr.  Law,  i  416;  State  t. 
Crowley.  33  La.  Ann.  782;  Howser  v.  Com.. 
51  Pa.  St  332;  Early  v.  State,  0  Tex.  App. 
476;  Kennedy  v.  People,  30  N.  Y.  245;  Mar- 
able  V.  State,  89  Ga.  425,  15  S.  E.  453:  Kerr. 
Horn.  §  472.  The  relevancy  and  materiality 
of  this  evidence  were  not  affected  by  the 
subsequent  admission  of  the  defendant 
when  sworn  as  a  witness,  that  he  knew  all 
about  the  financial  condition  of  deceased, 
and  of  his  failure  to  obtain  any  money  from 
the  bank. 

2.  After  the  same  witness  had  Identified 
the  articles  of  clothing  taken  from  the  va- 
lise left  by  defendant  at  Gregson  on  the 
morning  after  the  homicide,  the  court  per- 
mitted her  to  recount  to  the  Jury  the  open- 
ing of  the  trunk  which  deceased  had  left  at 
her  house.  She  stated  that  this  was  ac- 
complished by  means  of  the  key  which  was 
shown  to  have  been  found  on  the  trail  lead- 
ing from  the  supposed  scene  of  the  homicide 
to  the  river.  The  witness  then  proceeded, 
over  the  objection  of  defendant  to  enumwp- 
ate  the  articles  found  In  the  trunk,  and  to 
compare  the  laundry  marks  upon  some 
shirts  and  collars  taken  from  among  them 
with  the  same  character  of  marks  upon  oth- 
ers found  in  the  valise.  The  marks  were 
shown  to  be  the  same,  and  thereupon  all  the 
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articles  were  exhibited  to  the  Jury.  Defend- 
ant alleges  that  this  was  prejudicial  error. 
The  evidence  was  properly  admitted.  The 
defendant  took  the  Tallse  to  Gregson  station 
and  left  It  there,  where  It  was  afterwards 
found.  It  was  competent  to  Identify  the  ar- 
ticles found  in  It  as  the  property  of  the 
deotased,  both  upon  the  question  of  mo- 
tive, and  as  tending  to  corroborate  the  state- 
ments of  witnesses  who  identified  the  de- 
fendant himself  as  the  person  who  came  to 
Gregson  from  the  direction  of  the  place 
where  the  body  of  deceased  was  found. 
The  identification  could  properly  be  made  by 
the  testimony  of  the  witness,  who  knew  the 
articles,  or  by  way  of  comparison  of  the 
laundry  marks  upon  them  with  those  upon 
the  articles  known  and  admitted  to  belong 
to  deceased,  or  by  both  methods.  The  iden- 
tity of  these  marks  was  also  strongly  cor- 
roborative of  the  statement  of  the  witness, 
who  claimed  to  know  and  recognize  the  ar- 
ticles taken  from  the  valise  as  the  property 
of  deceased. 

3  Exception  Is  also  taken  to  the  part  of 
the  statement  of  the  witness  Maggie  Dono- 
hue  In  which  she  related  the  substance  of 
a  conversation  between  defendant  and  de- 
ceased while  engaged  in  packing  the  valise  at 
the  house  of  Michael  Began.  Something  was 
said  about  how  deceased  would  manage  to 
get  his  trunk  to  the  Coeur  d'AIene  country, 
where  they  were  going.  Defendant  told  de- 
ceased that  after  they  bad  settled  down  he 
(defendant)  would  send  for  his  wife,  and  tlmt 
she  would  call  at  Regan's  for  the  trunk  and 
tak«  it  with  her.  This  statement  was  clearly 
a  part  of  the  res  gesto;.  The  parties  were  en- 
gaged in  preparation  for  their  proposed  jour- 
ney, upon  the  first  stage  of  which  the  homi- 
cide was  committed.  Upon  the  theory  (which, 
In  the  light  of  all  the  proof,  is  not  improbable) 
that  the  defendant  deliberately  enticed  his 
unsuspecting  companion  to  an  untimely  death, 
the  jury  were  properly  allowed  to  consider  all 
that  was  then  said  and  done,  as  a  part  of  the 
entire  transaction.  It  matters  not  that  the 
particular  remark  had  no  apparent  signifi- 
cance, nor  does  it  alter  the  case  that  the  de- 
fendant subsequently  testified  that  he  was 
never  married.  The  ofllce  of  the  jury  was  to 
inqnlre  into  the  whole  transaction',  from  the 
time  of  its  inception  until  its  completion,  and 
to  draw  therefrom  their  own  conclusion  as  to 
the  gnilt  or  Innocence  of  the  defendant 
Kerr.  Horn.  |  429;  People  v.  Potter,  5  Mich. 
1 ;  1  <3cClain,  Cr.  Law,  {  411 ;  State  v.  Don- 
elon,  45  La.  Ann.  744,  12  South.  922. 

4.  Jerry  D.  Mnrphy,  the  undersherUT  of 
Sllverbow  county,  who  went  to  Cripple  Creek, 
(3oIo.,  to  bring  the  defendant  back  to  Montana 
after  the  arrest,  was  sworn  as  a  witness,  and 
testified  as  to  the  appearance  and  behavior  of 
the  defendant  at  the  time  the  witness  first 
saw  him.  The  witness  was  asked  to  de- 
scribe defendant's  actions.  He  replied:  "He 
was  shaking  and  very  nervous,  and  went  by 
me  and  turned  his  head  away  from  me,  as 
though  he  had  run  onto  something  he  didn't 


want  to  see.  He  turned  right  away,  as 
though  be  was  about  to  be  devoured."  Coun- 
sel moved  the  court  to  strike  the  last  sentence 
of  this  answer  from  the  record,  but  assigned 
no  ground  for  the  motion.  The  motion  was 
denied.  Hzception  Is  taken  to  this  ruling. 
The  demeanor  of  a  defendant  at  or  about  the 
time  he  is  charged  with  a  crime  is  always 
proper  matter  of  evidence  to  go  to  the  Jury, 
as  indicative  of  a  guilty  mind.  So,  also,  the 
jury  may,  for  the  same  reason,  be  permitted 
to  consider  his  acts  and  conduct  at  the  time 
of  his  arrest  and  to  draw  such  Inference 
from  them  as  experience  and  observation  of 
human  conduct  may  suggest  (Taution  should 
be  observed  in  considering  such  evidence, 
however,  lest  an  Inference  of  guilt  be  Improp- 
erly drawn  from  the  fear  and  excitement  nat- 
urally evinced  by  an  innocent  man  when  he 
is  suddenly  confronted  with  a  serious  charge, 
and  Is  overcome  by  contemplation  of  the  pos- 
sible consequences  to  himself  and  family.  1 
Rice,  Ev.  §  318;  Greenfield  v.  People,  85  N. 
Y.  75;  MeAdory  v.  State,  62  Ala.  154;  Blsh. 
New  Or.  Proc.  |  1249.  The  evidence  elicited 
was  clearly  competent  Com.  v.  Sturtlvant 
117  Mass.  122;  Whart.  Or.  Bv.  Sf  459,  460. 
The  whole  statement  is  a  compound  of  fact 
and  conclusion,— a  "shorthand  rendering  of 
the  facts"  as  they  were  observed  by  the  wit- 
ness,—and  falls  within  the  exception  to  the 
general  rule  excluding  opinion  evidence,  un- 
der which  a  witness  may  be  permitted  to 
state  his  conclusion  upon  matters  with  which 
he  Is  specially  acquainted,  but  which  cannot 
be  specifically  described.  Id.  S  460.  The  use 
of  the  expression,  "as  though  he  was  about 
to  be  devoured,"  was  perhaps  objectionable 
on  the  ground  that  it  Is  vague  and  conveys 
no  definite  idea.  But,  in  the  light  of  the  oth- 
er part  of  the  statement,  it  Is  reasonably  cer- 
tain that  the  witness  Intended  to  convey  the 
Idea  that  the  defendant  appeared  to  be  in 
fear,  and  that  the  jury  so  understood  him. 
The  defendant  suffered  no  prejudice  by  the 
ruling,  though  the  expression  might  well 
have  been  rejected  If  the  motion  bad  been 
made  upon  the  proper  ground. 

5.  Proof  was  admitted  showing  the  effort 
made  by  the  officers  of  Sllverbow  county  Im- 
mediately after  the  homicide,  and  subse- 
quently up  to  the  date  of  the  arrest,  to  find 
and  apprehend  the  defendant;  and,  as  a  part 
of  this  proof,  it  was  shown  that  a  reward  was 
offered,  and  that  notices  containing  a  de- 
scription of  defendant  were  sent  to  different 
places  throughout  the  country.  All  this  evi- 
dence was  proper.  It  tended  to  show  flight 
and  concealment  on  the  part  of  defendant, 
both  of  which  are  circumstances  ordinarily 
Indicating  guilt.  1  Rice,  Ev.  {  318;  People 
V.  Ogle,  104  N.  Y.  511,  11  N.  Hi  53.  The  flight 
or  concealment  may  be  apparent  only,  and 
may  be  susceptible  of  explanation,  but  proof 
tending  to  establish  either  is  always  compe- 
tent 

6.  The  persons  constituting  the  crew  which 
took  the  early  morning  train  from  Anaconda 
to  Butte,  from  which  defendant  stated  be  had 
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rbeen  thrown,  when  accounting  for  his  condl- . 
tion  on  reaching  Gregson,  were  all  sworn, 
and  permitted  to  state  that  they  were  the 
only  persons  on  the  train,  and  that  no  one 
had  been  put  off  on  that  particular  morning. 
Hiat  tblB  evidence  was  competent  does  not 
admit  of  discussion.  It  tended  to  show  that 
defendant  gave  a  false  account  of  himself  at 
Gregson,  and  was  a  circumstance  strongly  In- 
dicatire  of  his  guilt  State  v.  Benner,  64  Me. 
267;   Wills,  Clrc.  Ev.  108,  109. 

T.  Counsel  complain  that  the  trial  court 
committed  error  prejudicial  to  the  defendant 
In  falling  to  instruct  the  Jury  specifically  that 
they  were  at  liberty  to  find  the  defendant 
guilty  of  either  degree  of  murder  or  man- 
slaughter. The  information  charges  murder 
of  the  first  degree.  An  examination  of  the  in- 
structions shows  that  the  court,  after  giving 
to  the  Jury  the  statutory  definitions  of  all 
grades  of  homicide,  submitted,  also,  instruc- 
tions clearly  and  correctly  distinguishing 
murder  of  the  first  and  second  degrees.  They 
were  also  instructed  that,  if  the  proof  Jus- 
tified a  verdict  of  guilty  of  the  crime  charged 
In  the  information,  they  should  find  the  de- 
gree. There  was  no  proof  tending  to  establish 
facts  from  which  the  Jury  could  infer  the 
crime  of  manslaughter.  Under  the  proof,  the 
defendant  was  guilty  of  murder,  or  he  was 
innocent  This  being  the  case,  the  instruc- 
tions were  sufficient  The  court  was  not  re- 
quired to  leave  to  the  Jury  the  question  as  to 
whether  the  defendant  was  guilty  of  man- 
slaughter. State  V.  Calder,  23  Mont  004, 
59  Pac.  003;  State  v.  Fisher,  23  Mont  540, 
59  Pac:  919.  For  while,  under  the  rule  as 
stated  in  State  ▼.  Fisher,  It  was  necessary  to 
instruct  upon  murder  of  the  second  degree. 
In  order  that  the  Jury  might  be  left  to  con- 
sider the  question  of  the  presence  or  absence 
of  deliberation,  it  was,  perhaps,  not  necessary 
for  the  court  to  go  further,  and  define  man- 
slaughter, although  It  was  entirely  proper  to 
do  so.  By  the  definition  of  this  latter  grade 
of  homicide  the  Jury  were  given  a  clearer  un- 
derstanding of  the  elements  necessary  to  con- 
stitute the  only  crime  of  which  the  defend- 
ant conid  properly  be  found  guilty;  that  is, 
murder  of  the  first  or  second  degree.  No  Jn- 
ror,  after  hearing  or  reading  the  instructions 

'  as  a  whole,  could  have  been  mistaken  as  to 
bis  duty  in  the  premises;  nor  could  be  have 
understood  that  the  court  intended  to  exclude 
from  his  consideration  the  question  as  to 
whether  the  defendant  was  guilty  of  murder 
of  the  second  degree.  In  the  particular  under 
consideration,  the  instructions  furnish  no 
ground  for  complaint. 

'  8.  Among  the  instructions  are  two  para- 
graphs submitted  at  defendant's  request. 
Complaint  Is  made  that  they  are  comments 

'  upon  the  weight  of  the  evidence,  and  were 

'  therefore  prejudicial.  It  is  not  necessary  to 
quote  these  paragraphs  or  to  comment  upon 
them.  Conceding  that  they  are  open  to  the 
cnUcUm  counsel  make,  the  defendant  cannot 
complain.  Territory  ▼.  Burgess,  8  Mont  67, 
U  Pac.  658;   Newell  ▼.  Meyendorff,  8  Mont 


254.  23  Pac.  833,  8  Lu  B.  A.  440.  They  an 
not  inconsistent  with  the  other  Instructions, 
and  are  favorable  to  the  defendant  rather 
than  the  contrary.  We  take  occasion  in  this 
connection  to  remark  upon  the  duty  of  trial 
coturts  in  regard  to  the  identification  of  In- 
structions. Under  the  various  provisions  of 
our  Code  of  Civil  Procedure  and  the  Penal 
Code,  the  instructions  given  and  refused  ate 
deemed  excepted  to,  without  a  bill  of  excep- 
tions, and  are  made  part  of  the  Judgment  roU 
and  the  record  on  appeal.  Code  Civ.  Proc. 
a  1060,  1151,  1176,  1196;  Pen.  Code,  H  2070, 
2176.  2229;  WasU  v.  Railway  Co.,  24  Mont 
— ,  61  Pac.  9.  The  same  rule  applies  to 
both  civil  and  criminal  cases.  Subdivision  7 
of  section  1060  of  the  Code  of  Civil  Procedure, 
as  amended  by  the  act  of  1897  (Sess.  Ijaws 
1897,  p.  241),  provides:  "The  court  shall  ei- 
ther give  each  instruction  as  requested,  or 
positively  refuse  to  do  so,  or  give  the  In- 
struction with  a  modification  and  shall  mark 
or  endorse  upon  each  instruction  so  ottered 
In  such  manner  so  that  It  shall  distinctly  ap- 
pear what  Instructions  were  given  in  whole 
or  in  part,  and,  in  like  manner  those  refused. 
All  Instructions  given  by  the  court  must  l>e 
filed  together  with  those  refused,  as  a  part 
of  the  record."  The  amended  section  la 
Identical  with  the  old  section,  except  that  the 
old  section  required  parties  requesting  in- 
structions to  sign  them,  while  this  provision 
Is  omitted  from  the  amended  section.  The 
amendment  was  overlooked  In  the  discussion 
In  Wastl  v.  Railway  Co..  supra,  because  not 
called  to  onr  attention,  but  this  In  no  wise 
affects  the  decision  upon  the  point  presented. 
The  provision  of  the  subdivision  quoted  re- 
quires the  trial  court  to  identify  the  instruc- 
tions as  those  given  to  the  Jury,  either  in 
the  form  requested  or  as  modified,  as  well  as 
those  requested  and  refused.  This  identifica- 
tion is  directed  to  be  made  by  the  Indorse- 
ments upon  the  Instructions  themselves,  and 
the  clear  Implication  Is  that  the  indorsement 
should  show,  also,  at  whose  instance  the 
particular  instruction  was  given.  In  this 
way  It  is  made  clear  to  this  court  what  re- 
viewable errors,  if  any,  have  been  commit- 
ted by  the  trial  conrt  to  the  prejnaice  of 
the  complaining  party.  Being  thus  Identi- 
fied and  filed  with  the  record,  as  required 
under  the  section  cited,  they  are  a  part  of 
the  record  on  appeal.  As  was  said  In  Wastl 
T.  Railway  Co.,  they  may  also  be  Identified 
and  made  a  part  of  the  record  by  bill  of 
exceptions.  Inasmuch  as  the  minutes  of  the 
trial  in  criminal  cases  must  also  be  a  part 
of  the  Judgment  roll  and  record  on  appeal 
.  (Pen.  Oode.  {  2229),  we  see  no  reason  why. 
if  the  Indorsements  are  not  made  under 
tile  requirements  of  section  lOSO,  supra, 
the  Identification  may  not  be  made  subse- 
quently, by  an  entry  In  the  minutes  of  the 
trial.  In  the  present  case,  the  record  fall- 
ing to  properly  Identify  the  Instructions, 
upon  proper  motion  by  the  attorney  general 
the  Identification  was  permitted  to  be  made 
by  the  court  below,  by  an  order  made  as  «f 
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the  date  of  the  trial,  and  the  record  amend- 
ed accordingly.  Much  the  better  practice, 
however,  Is  for  the  court  to  follow  the  stat- 
ute In  spirit  as  well  as  in  the  letter,  and 
make  the  proper  indorsements  at  the  time 
of  the  trial. 

9.  Several  other  assignments  of  error  are 
made  by  counsel.  We  have  carefully  ex- 
amined them  all.  They  are  without  merit. 
The  judgment  and  order  appealed  from  are 
therefore  affirmed.    Affirmed. 

PIGOTT  and  WORD,  JJ.,  concur. 


(It  UUh  27}) 

porrrER  v.  ajax  mix.  co. 

(Supreme  Court  of  Utah.    July  11,  1900.) 

RES  ADJUDICATA  —  GENERAL.  RULE  —  OBITER 
DICTA— CHAMPERTY  —  ATTORNKY'd  CO.MPEN- 
SATION— CONTRACT— RIGHTS  OF  PLAINTIFF- 
RIGHTS  OF  ATTORNEYS— LOAN  BY  ATTOR- 
NEY TO  CLIENT- PAYMENT  OF  COSTS— PUB- 
LIC POLICY  —  CHAMPERTOUS  CONTRACT  — 
CANNOT  BE  QUESTIONED  BY  THIRD  PARTY— 
CANNOT  AVAIL  AS  DEFENSE  TO  A  LEGAL 
OBLIGATION  —  DEFENSE  OP  CHAMPERTY  — 
MUST  BE  SPECIALLY  PLEADED. 

1.  As  a  general  rule,  a  previous  ruling  and  de- 
cision by  an  appellate  court  upon  questions 
arising  in  a  case  before  it  is  a  final  adjudication 
uf  those  questions  in  that  suit  upon  the  same 
state  of  facts,  from  the  consequences  of  which 
the  court  will  not  depart  in  a  subsequent  ap- 
peal; but  the  rule  does  not  apply  to  the  argu- 
ment, or  to  expressions  or  illustrations  in  the 
argument  that  are  obiter,  and  not  pertinent  or 
required  for  a  disposition  of  the  particular 
questions  arising  and  decided  in  the  case. 

2.  Section  36S,  Comp.  Laws  Utah  1888, 
modified  the  force  and  effect  of  the  common 
law  as  to  cbampertous  contracts,  and  left  the 
mode  and  manner  of  compensation  of  attorneys 
to  api-oement  between  parties.! 

3.  Where  a  contract  made  between  attorneys 
and  plaintiff  at  a  time  when  section  3C83, 
Oomp.  Laws  Utah  1888,  was  in  force,  gave  the 
attorneys  power  to  act  in  the  case,  and,  as 
compcn.sation,  one-half  the  amount  received  by 
plaintiff  either  by  judgment  or  settlement, 
plaintiff,  although  having  the  right  to  settle 
his  damages,  could  not  defeat  the  rights  of  the 
attorneys  under  the  contract  by  a  fraudulent 
settlement;  and  after  such  settlement  by  plain- 
tiff the  attorneys  still  had  a  right,  under  the 
statute,  to  proceed  to  judgment  for  the  purpose 
of  ascertaining  the  amount  of  their  compen- 
sation under  the  contract. 

4.  It  is  not  against  public  policy  for  an  at- 
torney to  loan  his  client  money  with  which  to 
pay  costs  of  suit,  nor  to  advance  the  money 
necessary  to  carry  on  the  suit,  as  needed,  when 
snoh  advances  are  made  as  a  loan,  with  the 
express  understanding  or  agreement  for  its  re- 
payment, and  there  is  no  contract  of  indem- 
nity against  the  client's  liability  to  pay  costs. 

5.  A  stranger  to  a  contract  has  no  right  to 
question  its  validity  in  a  collateral  attack,  even 
though  such  contract,  as  between  the  parties 
to  it.  may  be  champertous.i 

6.  A  defendant  cannot  avoid  a  legal  obligation 
simply  because  the  plaintiff  and  his  attorneys 
have  entered  into  a  champortous  contract,  af- 
fectintr  the  proceeds  to  be  recovered. 

7.  Where  chnraperto\is  contracts  are  ques- 
tions between  the  parties  who  made  them,  a 
plea  or  answer  of  the  fact  on  the  part  of  the 
defendant  is  necessary  in  order  to  make  the  de- 
fense availing.  1  2 

Baskin,  J.,  dissenting. 
^.Syllabus  by  the  Court.1 

>  Crooo  V.  Railroad  Co.,  64  Pac.  985,  18  Utah,  32L 
'  Reed  v.  Insurance  Co.  (Utah)  61  Pac.  U. 


Appeal  from  district  court,  Juab  county; 
Edward  V.  Hlggins,  Judge. 

Action  by  Joseph  F.  Potter  against  the 
Ajax  Mining  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

This  cause  was  before  this  court  on  a  for- 
mer appeal,  and  is  reported  In  19  Utah,  421, 
57  Pac.  270.  The  statement  of  facts  as  found 
in  that  case  is  substantially  the  same  as  In 
this,  the  trial  being  upon  substantially  the 
same  state  of  facts.  It  appears  from  the 
record  that  on  October  11,  1897,  plaintiff  filed 
his  verified  complaint  against  the  defendant 
In  Jnab  county,  alleging  that  he  was  Injured 
through  the  negligence  of  the  defendant 
while  In  its  employ,  and  prayed  judgment  In 
the  sum  of  $15,000.  The  complaint  was  sign- 
ed by  J.  E.  Page  and  Powers,  Straup  &  Llpp- 
man,  attorneys  for  the  plaintiff.  On  Oc- 
tober 30,  1897,  the  defendant,  by  Its  attor- 
neys, filed  its  verified  answer,  denying  all  the 
material  allegations  in  the  complaint.  Prior 
to  the  commencement  of  this  suit,  and  on  the 
23d  day  of  July,  1897,  said  plaintiff  entered 
into  a  written  contract  with  the  said  attor- 
neys. Page  and  Powers,  Straup  &  Llppman, 
agreeing  to  give  said  attorneys,  as  full  com- 
pensation for  their  services  In  said  cause, 
one-half  of  any  amount  that  may  be  recover- 
ed, eltlier  by  way  of  judgment  or  settlement 
of  said  cause,  no  settlement  to  be  made  with- 
out the  consent  of  both  parties  to  the  agree- 
ment, and  that  the  attorneys  should  advance 
the  necessary  court  costs  and  witness  fees.. 
Said  attorneys  afterwards  advanced  the  nee 
essary  conrt  costs,  which  plaintiff  testified 
the  attorneys  loaned  him  because  he  had  no 
money  to  enter  suit  with.  While  the  case 
was  so  pending  and  undetermined  on  issnes 
Joined,  one  Thomas  Marloneaux,  an  attorney 
located  at  Salt  Lake  City,  and  who  was  acting 
for  the  London  Guaranty  CJompany,  which 
company  had  Insured  the  defendant  company 
against  damages  by  reason  of  accidents  to  its 
employes,  and  had  agreed  to  Indemnify  It 
against  such  accidents,  went  to  Payson, 
where  plaintiff  resided,  and  where  Page,  one 
of  plaintiff's  attorneys,  resided,  and,  without 
consulting  with  plaintUTs  attorneys,  induced 
plaintiff  to  execute  on  March  9,  1898,  a  re- 
lease and  discharge  of  said  defendant  to  said 
Insurance  company  of  and  from  ell  claims 
and  demands,  liabilities,  and  causes  of  action 
against  the  said  Ajax  Mining  Company  In 
said  canse  pending  against  it  for  the  Injury 
sued  for  in  said  action.  In  consideration  of 
the  sum  of  $1,200  then  paid  by  the  said  com- 
pany to  the  plaintiff,  and  also  executed  a  re- 
ceipt, in  consideration  of  the  sum  of  $10  paid 
by  said  company  to  plaintiff,  for  all  wages, 
loss  of  time,  and  damages  on  account  of  the 
accident  sued  upon,  and  afterwards  procured 
an  order  to  be  entered  In  said  court  dismiss- 
ing and  discb.irging  said  action  at  the  costs 
of  the  plaintiff.  Thereupon  the  attorneys  for 
the  plaintiff,  learning  of  said  settlement  and 
dismissal,  entered  a  motion,  based  upon  affi- 
davit, to  set  aside  such  order  of  dismissal. 
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The  affidavit  set  up  the  contract  for  services, 
fraud  on  the  part  of  the  plaintiff  and  said 
company,  through  Its  attorney,  to  procure 
said  settlement  and  dismissal,  to  defraud  the 
said  attorneys,  without  any  notice  to  them, 
and  that  said  plaintiff  was  irresponsible  and 
unable  to  respond  in  damages,  and  that  said 
attorneys  were  Injured  and  defrauded  there- 
by. Upon  a  hearing  the  court  made  an  or- 
der setting  aside  the  dismissal  of  said  action, 
and  allowing  said  plaintiff's  attorneys  to  pros- 
ecute said  cause  of  action  for  the  purpose  of 
determining  the  amount  of  their  fees  and  ex- 
penses. On  March  following  the  defendant 
company  filed  Its  supplemental  answer, 
whereby  it  set  up  as  a  separate  defense  such 
release,  discharge,  and  settlement  made 
March  0,  1808.  The  cause  came  on  for  trial 
for  the  purpose  of  determining  the  amount  of 
compensation  the  attorneys  were  entitled  to 
receive  under  their  contract.  Plaintiff  intro- 
duced evidence  showing  defendant's  negli- 
gence and  his  consequent  Injury  thereby,  and 
claimed  that  the  attorneys  were  entitled  to  a 
verdict,  as  their  compensation  in  the  case, 
for  one-half  of  the  amount  the  Jury  should 
And  the  plaintiff  entitled  to  recover.  The  de- 
fendant Introduced  the  release  in  evidence, 
and  tlie  plaintiff  thereafter  Introduced  the 
contract  for  services,  which  was  objected  to. 
The  court  Instructed  the  jury,  in  substance, 
among  other  things,  that  If  they  found  that 
the  settlemont  was  made  between  the  plain- 
tiff and  the  defendant  coUusIvely  and  fraudu- 
lently, and  for  the  purpose  of  cheating  the  at- 
torneys out  of  tlieir  compensation  for  services 
rendered  and  agreed  to  be  rendered  In  the 
cnse,  with  knowledge  of  the  rights  of  the  at- 
torneys, and  without  notice  to  them,  as  claim- 
ed, the  attorneys  would  have  a  riglit  to  prose- 
cute the  cause  so  as  to  determine  the  amoiuit 
of  their  compensation  for  services  ns  agreed, 
which  would  be  oneli.ilf  of  the  amount  the 
Jury  found  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  for  his  Injuries,  had 
the  settlement  not  been  made;  that  the  con- 
tract was  valid.  In  this  case  the  record 
shows  tliat  no  motion  for  a  i-ehearing  was 
made.  The  case  was  tried  upon  the  same 
pleadings  and  evidence  given  in  the  former 
trial,  and  a  verdict  and  Judgment  were  ren- 
dered In  favor  of  the  attorneys,  fixing  their 
compensation  at  Ji.-'SOO.  From  this  Judgment 
defendant  appealed. 

Bennett,  Harkuess,  Sutherland  &  Van  Cott, 
for  appellant 

Powers,  Straup  &  Llppman  and  Joseph  £. 
Page,  for  respondent. 

After  stating  the  facts,  MIXER,  J.,  deliv- 
ered the  opinion  of  the  court. 

The  appellant  alleges  that  the  court  erred: 
(1)  In  setting  aside  the  entry  of  dismissal  of 
the  case  by  the  plaintiff.  (2)  In  admitting 
In  evidence,  over  the  objection  of  the  defend- 
ant, the  contract  between  plaintiff  and  his 
attorneys.  &)  In  Instructing  the  jury  that 
plaintiff's  attorneys  bad   a  lien   upon  the 


plaintiff's  cause  of  action  for  their  fees. 
This  instruction,  however,  was  not  given. 
(5)  In  instructing  the  jury  that.  If  the  plain- 
tiff was  entitled  to  recover,  their  verdict 
should  be  for  50  per  cent,  of  the  amount  of 
damages  which  the  plaintiff  was  entitled  to 
recover  under  their  contract,  if  anything. 

1.  The  respondents,  the  attorneys,  insist 
that  the  former  decision  Is  res  adjudlcata; 
that  the  same  evidence,  based  upon  the  same 
state  of  facts.  Is  now  before  the  court  on  this 
api)eal  as  was  on  the  former,  and  that  all 
the  issues  and  questions  now  before  the 
court  were  decided  adversely  to  the  appel- 
lant on  the  former  appeal;  and  that  such 
decision  is  final  in  this  case.  Upon  this  ques- 
tion we  recognize  the  general  rule  to  be  that 
a  previous  ruling  and  decision  by  the  apiiel- 
late  court  upon  questions  arising  in  a  ease 
before  It  Is  a  final  adjudication  of  those 
questions  in  that  suit  upon  the  same  state 
of  facts,  from  the  consequences  of  which 
the  court  will  not  depart  in  a  subsequent  ap- 
peal. But  this  rule  does  not  apply  to  the 
argument,  or  to  expressions  or  illustrations 
in  the  argument  that  are  obiter,  and  not  per- 
tinent nor  required  for  a  disposition  of  the 
particular  questions  arising  and  decided  in 
the  case.  The  reasoning  and  Illustrations 
do  not  constitute  the  decision,  although  Im- 
portant in  determining  what  was  decided. 
Wixson  V.  Devine,  80  Cal.  885,  22  Pac.  224; 
Elliott,  App.  Proc.  S  578;  Barney  v.  Railroad 
Co.,  117  r.  S.  228.  e  Sup.  Ct.  654,  29  li.  Ed. 
8."S:  Brimm  v.  Jones,  13  Utah,  440,  45  Pac. 
4(i,  ;r)2;  Silva  v.  Plckard,  14  Utah,  24.'>,  47 
Pac.  144:  Vcnard  v.  (Jreen,  4  Utah,  4.'>8,  11 
Pac.  :W7:  Bank  v.  Lewis,  13  Utah,  509,  45 
Pac.  8!i(>;  Krantz  v.  Railway  Co.,  13  Utah.  1. 
43  Pac.  023.  32  U  R.  A.  S2S;  luoese  v.  Clark. 
20  dal.  417;  Horton  v.  Jack.  115  Cal.  29.  46 
Pac.  920.  Upon  an  examination  of  the  opin- 
ion in  the  former  case.  It  will  be  seen  that 
the  court  hcid  that  the  settlement  and  dis- 
missal of  the  action,  as  shown  by  the  proof, 
were  collusive,  fraudulent,  and  prejudicial 
to  the  rlglits  of  the  attorneys,  and  were 
made  for  the  purpose  of  cheating  and  de- 
frauding them  out  of  their  just  compensa- 
tion for  services  rendered  and  agreed  to  be 
rendered  in  tliat  action,  of  wliicli  fact  the 
guaranty  company,  through  Its  agents,  had 
actual  notice;  that  the  order  setting  aside 
and  vacating  the  satisfaction  and  dismissal 
of  the  action  so  coUusIvely  and  fraudulent- 
ly obtained  could  properly  be  made  by  the 
court,  under  the  common  law,  to  protect  one 
of  its  officers  from  the  fraud  of  a  client; 
that  permitting  the  attorneys  to  continue  the 
prosecution  of  the  case  and  proceed  to  judg- 
ment, so  as  to  determine  the  amount  of  com- 
pensation due  the  attorneys  for  services  ren- 
dered and  agreed  to  be  rendered  by  them  in 
the  case  upon  a  written  agreement,  was  a 
proper  mode  of  reaching  the  amount  of  such 
compensation,  without  reference  to  section 
l.^">,  Rev.  St.  1898,  under  the  proof  of  fraud 
In  the  case;  that.  Instead  of  pursuing  this 
remedy,  the  attorneys  based  their  right  to 
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have  the  dismlesal  set  aside,  and  the  case 
tried  alone  upon  section  135,  but  that  this 
act  was  not  retroactive  In  Its  operation,  and 
did  not  affect  the  plaintiff's  case,  based  upon 
a  contract  made  prior  to  Its  enactment.  This 
holding  and  opinion  cover  the  right  of  the 
attorneys  to  have  vacated  and  set  aside  the 
order  of  dismissal  of  the  action,  fraudulent- 
ly and  eolluslvely  obtained  for  the  purpose 
of  cheating  and  defrauding  them  out  of 
their  fees  and  compensation  for  their  serv- 
ices (there  having  been  no  plea  set  up  al- 
leging the  champertous  provisions  of  the 
contract),  and  In  allowing  the  attorneys  to 
continue  to  prosecute  the  case  to  determine 
the  amount  of  their  compensation  for  serv- 
ices under  the  contract,  because  of  the  fraud 
shown,  as  well  as  the  holding  that  they  had 
no  right  to  proceed  under  section  135.  As 
to  these  matters  the  decision  in  the  former 
case  Is  decisive  of  this  case.  While  that  de- 
cision was  a  little  too  broad  to  come  within 
the  decisions  of  some  courts  as  to  attorneys' 
Ileus  on  the  cause  of  action  for  fees  and 
compensation,  under  the  common-law  rule, 
before  Judgment,  yet  It  Is  clearly  within  the 
rule  as  applied  to  the  costs  of  attorneys. 
The  rule  announced,  however,  has  been  car- 
ried In  some  cases  to  the  extent  that  where 
plaintiff's  attorneys  have  contracted  in  writ- 
ing for  compensation  for  services  In  a  sum 
equal  to  a  certain  amount  of  the  Judgment 
recovered  as  a  measure  of  their  compensa- 
tion, of  which  the  plaintiff  has  notice,  and 
who  Is  shown  to  be  irresponsible,  and  there- 
after the  plaintiff  and  defenda:nt  eolluslvely, 
fraudulently,  and  for  the  purpose  of  cheat- 
ing the  attorneys  out  of  their  fees,  settle  the 
case  without  their  knowledge.  It  Is  held  that 
the  attorneys  have  a  vested  Interest  in  the 
claim  and  suit,  depending  upon  the  amount 
ultimately  realized  by  the  plaintiff,  and  to 
establish  the  claim  the  court  will  permit  the 
attorneys  to  continue  In  the  name  of  the 
plaintiff,  to  determine  and  satisfy  their 
claim. 

In  Stewart  v.  Hilton,  19  Blatchf.  200,  7 
Fed.  562,  It  Is  said,  quoting  from  the  sylla- 
bus: "A.  appeared  on  the  record  as  attorney 
for  S..  as  plaintiff  In  a  suit  at  law  founded  on 
a  contract,  under  an  agreement  between  S. 
and  his  son  and  A.  that  A.  should  have  a  per- 
manent lien  on  the  claim  and  the  suit  for 
his  fees,  charges,  and  disbursements,  and 
that  the  control  oil  the  suit  should  be  In  the 
son,  to  secure  the  agreement.  An  irrevoca- 
ble power  of  attorney,  with  power  to  employ 
other  attorneys,  was  made  by  S.  to  the  son. 
A.  and  the  son  had  Incurred  liabilities  and 
expenses,  and  A.  had  made  charges,  none  of 
all  which  had  been  repaid  or  reimbursed.  8. 
afterwards  agreed  with  the  defendant  to  dis- 
continue the  suit,  against  the  wishes  of  A. 
and  the  son.  B.  then  entered  an  appearance 
for  the  plaintiff,  the  power  of  attorney  was 
revoked,  and,  on  the  call  of  the  case  In  court, 
A.  desired  to  have  It  set  for  trial,  and  B. 
asked  to  discontinue  It.  Held,  that  A.  and 
the  son  bad  a  vested  Interest  In  the  claim  and 


the  suit,  and  that  A.  must  be  allowed  to  con- 
trol the  proceedings  In  court  in  the  name  of 
the  plaintiff."  Substantially  the  same  rule 
was  announced  in  Wright  v.  Wright,  41  N.  Y. 
Super.  Ct  R,  432,  where  it  held  that  the  at- 
torney may  so  recover  his  costs  and  for  his 
services.  In  this  case  the  agreement  was 
that  the  attorney  should  be  paid  for  his  serv- 
ices and  costs  out  of  the  amount  collected  in 
the  suit  In  Temey  v.  Wilson,  46  N.  J.  Law, 
282,  It  was  held,  In  substance,  that  an  agree- 
ment between  an  attorney  and  his  client  that 
the  attorney  shall  have  a  lien  npon  a  certain 
Judgment  to  be  recovered,  for  a  specified  sum, 
as  compensation  for  his  services,  constitutes 
a  valid  equitable  assignment  of  the  Judg- 
ment, pro  tanto,  which  attaches  to  the  Judg- 
ment as  soon  as  entered.  In  Jones,  Liens,  fg 
223,  224,  It  Is  said:  "Where  a  client  agrees 
that  bis  attorney  shall  have  a  paramount  lien 
upon  the  claim  in  suit  for  fees,  charges,  and 
disbursements,  and,  to  secure  this  agreement, 
executes  a  power  of  attorney  to  a  third  per- 
son, giving  him  the  control  of  the  suit,  such 
power  of  attorney,  with  the  agreement  oper- 
ates to  vest  In  the  attorney  an  Interest  In  the 
claim,  of  which  he  cannot  be  devested  by  the 
client  of  his  own  motion,  without  satisfying 
his  part  of  the  agreement  It  Is  the  duty 
and  practice  of  courts  to  protect  attorneys  in 
rights  so  acquired,  against  hostile  acts  of 
those  from  whom  they  are  acquired."  In 
Weeks,  Attys.  at  Law,  p.  746,  i  369,  It  is 
said:  "But  where  the  attorney's  only  chance 
of  payment  depends  upon  the  result  of  the 
case,  the  courts  will  not  allow  even  a  release 
obtained  from  the  plaintiff  i)endlng  the  pro- 
ceedings to  be  set  up  to  defeat  the  claim,  un- 
less the  proceedings  are  taken  by  an  unau- 
thorized attorney,  when  they  may  be  adjust- 
ed without  the  concurrence  of  the  attorney." 
In  Weeks  v.  Circuit  Judges,  73  Mich.  268,  41 
N.  W.  269,  It  Is  held:  "An  agreement  be- 
tween attorneys  and  their  client  that  they 
are  to  be  paid  for  their  services  rendered  In 
the  prosecution  of  a  suit  and  reimbursed  for 
moneys  advanced,  from  the  proceeds  of  the 
Judgment  which  should  be  obtained,  operates 
as  an  assignment  of  the  Judgment  to  the  at- 
torneys, to  the  extent  of  such  claims,  and  un- 
til the  same  are  paid  the  plaintiff  can  give 
no  valid  discharge  of  the  Judgment  The  rule 
that  courts  look  with  favor  upon  a  compro- 
mise and  settlement  made  by  the  parties  to  a 
suit,  to  prevent  the  vexation  and  expense  of 
further  litigation,  only  applies  where  all  the 
rights  and  interests  of  all  of  the  parties  con- 
cerned, both  legal  and  equitable,  have  been 
respected,  and  In  good  faith  observed."  In 
Read  v.  Dupper,  6  Term  R.  361,  the  rule  is 
settled  that  a  party  should  not  run  away 
with  the  fruits  of  a  case  without  satisfying 
the  legal  demands  of  his  attorney.  Railroad 
Co.  V.  Wilson,  138  U.  S.  607,  11  Sup.  Ct.  405. 
34  L.  Ed.  1023.  See,  also,  Taleott  v.  Brenson, 
4  Paige,  500;  Ely  v.  Oooke,  28  N.  Y.  .365; 
Rooney  v.  Railroad  Co.,  18  N.  Y.  3(58;  Howard 
V.  Town  of  Osceola,  22  Wis.  433;  Williams  v. 
Ingersoll,  89  N.  Y.  508;  Harrington  v.  Bogue. 
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15  Vt.  17»;  In  re  Wilson  (D.  C.)  12  Fed. 
235;  Hesiter  t.  Mount,  17  X.  J.  Law,  438; 
Koons  V.  Bencb  (Ind.  Sup.)  45  N.  E.  001; 
Clark  V.  Smith,  6  Man.  &  G.  1«.")1.  We  arc 
not  unaware  of  the  line  of  authorities  at  com- 
mon law  holding  that  a  lien  for  coKts  only 
attarhps  to  the  cause  of  action  lK>fore  Judg- 
ment, and  for  fees  and  compensation  after 
judgment.  But  section  .lOSS.  Comp.  Laws 
1888,  which  was  operative  at  the  time  the 
contract  was  made,  has  modified  the  force 
and  effect  of  the  common  law  as  to  cliam- 
pertous  contracts,  and  the  mode  and  manner 
of  compensation  was  by  it  left  to  agreement 
between  counsel  and  client  and  no  legal  re- 
strictions were  placed  on  such  agrepment  at 
the  time  this  contract  was  made.  Croco  v. 
Railroad  CJo.,  18  Utah,  321,  54  Pac.  985.  By 
this  section,  as  we  have  seen,  the  question  of 
the  measure,  mode,  and  manner  of  the  at- 
torney's compensation  was  left  to  the  agree- 
ment of  the  parties,  express  or  Implied. 
This  power  conferred  necessarily  included  the 
•power  to  take  security  for  the  payment  of  the 
fees,  and  for  the  services  rendered  and  to 
be  rendered  In  the  case.  The  use  of  the 
words  "mode  of  compensation"  seems  to 
leave  open  to  agreement  tbe  manner  of  ob- 
taining or  securing  the  payment  of  the  fees 
agreed  upon.  The  right  to  contract  for  the 
measure  and  amount  of  compensation,  and 
the  mode,  manner,  or  way  of  receiving  or  se- 
curing Its  payment,  whether  In  cash,  or  se- 
curity upon  the  Judgment,  or  for  a  share  of 
the  proceeds  of  the  judgment  to  be  obtained, 
was  left  to  the  agreement  of  the  parties,  ex- 
press or  Implied.  After  entering  Into  the 
contract  with  the  plaintiff,  the  two  corpora- 
tions (tbe  defendant  and  the  indemnity  com- 
pany) conld  not,  by  conspiring  together,  nul- 
lify and  abr<^ate  its  terms,  and  absolve  the 
defendant  from  liability  thereon.  One  party 
cannot  be  held  to  have  such  power  over  the 
vested  rights  or  contract  of  another.  Tbe 
agreement  being  made,  either  party  had  a 
right  to  enforce  It,  as  against  the  fraud  of 
the  other  to  his  injury.  Under  section  135 
tlie  lien  attached  without  any  express  agree- 
ment as  to  the  mode  or  manner  of  compensa- 
tion. While  the  facts  present  an  extreme 
case  of  wrong,  yet  In  determining  the  liabil- 
ity of  the  defendant  we  do  not  mean  to  dis- 
turb the  so-called  common-law  rule,  except 
as  it  is  affected  by  statute.  The  contract 
gave  to  the  attorneys  the  power  to  act  In 
that  case,  and,  as  full  compensation  for  their 
services  In  tbe  courts  of  Utah  to  recover 
plaintiff's  damages,  they  were  to  have  one- 
half  of  any  amount  received  either  by  Judg- 
ment or  settlement  The  plaintiff  and  de- 
fendant fraudulently  conspired  with  the  in- 
demnity company  to  prevent  the  attorneys 
from  fully  carrying  out  their  agreement,  and 
colluslvely  settled  the  case  for  $1,200,— being 
for  less  than  plaintiff's  actual  damages,— so 
as  to  deprive  the  attorneys  of  their  rights 
under  the  contract  This  payment  was  an 
admission  of  the  claim  of  the  plaintiff  against 
the  defendant  for  $1,200  over  and  above  the 


attorneys'  agreed  compensation,  of  which 
plaintiff  ■nas  aware,  and  was  quite  as  effec- 
tual in  flxiug  the  rights  of  the  attorneys  tu 
their   agreed    compensation   out   of   a    Judg- 

■  ment  to  be  thereafter  rendered,  and  to  de- 

■  termine  It  as  if  a  judgment  had  already  been 
rendered  for  the  amount  of  phtintiff's  full 
damages,  whereto  an  attorney's  lien  would 
attach.  While  plaintiff  may  have  had  a  right 
to  settle  his  damages,  be  liad  no  right  fraud- 
ulently to  settle  the  rights  of  the  attorneys 
under  the  contract  which  were  known  to  the 
defendant,  nor  prevent  them  from  doing  as 
they  agreed  they  should  do  to  recover  their 
compensation.  The  attorneys  had  a  right 
under  the  statute,  to  proceed  to  Judgment 
for  the  purpose  of  ascertaining  the  amount 
of  their  compensation  under  the  contract,  and, 
when  ascertained,  collect  the  same. 

2.  The  distinguished  counsel  for  the  appel- 
lant ably  contend  that  the  contract  for  serv- 
ices was  against  public  policy,  cbampertous, 
and  void,  because  it  provided  that  tbe  attor- 
neys should  receive  one-half  of  any  amount 
that  might  be  recovered  from  the  defendant 
on  a  judgment  or  settlement,  and  further 
provided,  "Xo  settlement  to  be  made  with- 
out the  consent  of  both  parties."  It  Is  far- 
ther provided  that  "the  parties  of  the  sec- 
ond part  shall  advance  the  necessary  court 
costs  and  witness  fees."  The  same  ques- 
tion was  raised  on  the  motion  to  set  aside 
the  dismissal  of  the  action,  and  when  the 
contract  was  offered  and  received  in  evi- 
dence against  the  objection  of  the  defend- 
ant, and  again  when  the  court  refused  the 
defendant's  request  for  a  nonsuit.  Practi- 
cally the  same  question  is  also  raised  in  tbe 
exceptions  to  the  Instmctions  of  the  court 
to  the  Jury.  Section  3683,  Comp.  Laws 
Utah  1888,  which  was  in  force  at  the  time 
this  contract  was  made,  provides  that  "tbe 
measure  and  mode  of  compensation  of  at- 
torneys and  counselors  at  law,  is  left  to  the 
agreement,  express  or  Implied,  of  the  par- 
ties." In  Croco  v.  Railroad  Co..  18  Utah.  321. 
54  Pac.  085,  this  court  held  that  the  common 
law  was  in  force  In  Utah  at  tbe  time  of  the 
adoption  of  our  present  constitution,  so  far 
as  compatible  with  our  situation  and  gov- 
ernment, but  that  its  force  and  effect  as 
applied  to  champertons  contracts  was  modi- 
fied by  the  above  section.  We  also  held 
that  under  this  section  It  was  competent 
and  legal  for  an  attorney  and  client  to  agree 
upon  the  attorney's  compensation;  that  no 
legal  restrictions  were  placed  upon  their 
agreement  for  compensation  at  the  time  It 
was  made  by  section  3683,  and  a  right  to 
enforce  it  was  implied:  that  such  compensa- 
tion may  legally  be  made  contingent  upon 
success  In  the  case,  and  payable,  by  per- 
centage, share,  or  otherwise,  out  of  tbe 
Judgment  or  proceeds  of  the  litigation,  but 
that  It  was  not  competent  to  agree  to  pay 
the  advance  fees  and  costs  of  a  suit  there- 
after to  be  commenced,  as  a  consideratloD 
for  such  agreement,  irrespective  of  the  cli- 
ent's  liability   to   refund   the   same.    This 
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holding  'may  prAperly  be  extended  to  corer 
this  case,  with  the  addition  that  in  no  case 
should  the  agreement  be  cbampertoug  or 
illegal,  when  the  attorneys  simply  agree  to 
advance  the  necessary  costs  and  witness 
fees,  under  an  agreement,  as  testified  to  by 
plaintiff,  "that  the  costs  were  advanced  by 
his  attorneys  because  he  had  no  money  to 
enter  suit  with;  that  the  attorneys  loaned 
him  that  much  money."  It  is  not  against 
public  policy  for  an  attorney  to  loan  his  cli- 
ent money  with  which  to  pay  costs  of  suit, 
nor  to  advance  the  money  necessary  to  carry 
on  the  suit,  as  needed,  when  such  advances 
are  made  as  a  loan,  with  the  express  or  Im- 
plied understanding  or  agreement  for  its  re- 
payment, and  there  is  no  contract  of  in- 
demnity against  the  client's  liability  to  pay 
costs.  A  contrary  rule  would  embarrass 
the  profession  in  its  legitimate  practice,  and 
render  attorneys  a  constant  mark  for  dis- 
honest clients.  This  Is  so  because  It  is  sel- 
dom that  for  some  cause  attorneys  are  not 
required  to  advance  fees  with  which  to  com- 
mence suit,  and  to  pay  officers  and  witnesses 
and  other  necessary  expenses,  when  their 
clients  may  not  be  accessible,  or  when  they 
may  have  a  meritorious  cause,  but  are  so  im- 
pecunious as  to  be  unable  to  meet  at  the 
time  the  necessary  expenses.  In  this  view, 
we  find  no  merit  In  the  contention  that  the 
contract  to  advance  the  costs  was  Illegal  or 
champertous.  But  that  part  of  the  agree- 
ment contained  in  the  contract  providing, 
"no  settlement  to  be  made  without  the  con- 
sent of  both  parties,"  was  Inoperative  and 
against  public  policy,  as  the  law  then  stood, 
because  settlements  of  causes  and  differ- 
ences between  persons  are  encouraged  by 
the  law.  While  this  sentence  In  the  con- 
tract Is  against  public  policy  and  Inoper- 
ative, yet  the  making  of  the  contract  with 
that  provision  In  It  Is  neither  malum  prohib- 
itum nor  malum  in  se.  No  criminal  liabil- 
ity attaches  to  the  persons  entering  Into 
such  a  conti'act,  nor  Is  the  making  of  it  rep- 
rehensible; neither  Is  it  always  considered 
of  questionable  propriety.  The  balance  of 
the  contract  Is  not  affected  by  It.  There- 
fore courts,  although  refusing  to  enforce 
that  part  of  such  a  contract,  will  allow  com- 
pensation for  valuable  services  rendered  un- 
der the  remaining  portion  of  It,  which  Is 
separable  therefrom.  In  Davis  v.  Webber 
(Ark.)  49  S.  W.  825,  the  court  said:  "While 
the  contract  sued  on  Is  against  public  pol- 
icy, and  therefore  void,  yet  the  making  of 
such  a  contract  Is  neither  malum  prohibitum 
nor  malum  In  se.  It  is  not  even  of  ques- 
tionable propriety.  Therefore  the  courts,  al- 
though refusing  to  enforce  such  a  contract, 
win  nevertheless  grant  compensation  for 
valuable  services  rendered  under  It,  upon 
the  rule  of  quantum  meruit."  In  Stearns  v. 
Felker,  28  Wis.  5!M,  It  is  said:  "There  Is 
almost  or  quite  an  unbroken  line  of  authori- 
ties which  hold  that,  although  attorney  and 
client  may  have  entered  Into  an  agreement 
in  respect  to  the  compensation  for  the  serv- 


ices of  the  former  which  is  void  for  chant- 
perty,  yet  the  attorney  does  not  thereby  for- 
feit Ills  right  to  full  compensation  for  his 
services,  nor  the  client  his  right  to  the  fruits 
of  the  litigation  after  paying  for  such  serv- 
ices what  the  same  are  reasonably  worth. 
Snch  is  undoubtedly  the  law,  and  it  harmo- 
nizes with  the  plainest  principles  of  Justice." 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  828,  829; 
Zelgler  v.  Mlze,  132  Ind.  403,  31  N.  E.  945. 
Under  the  circumstances  of  this  case,  we  are 
of  the  opinion  that  the  objectionable  fea- 
ture of  the  contract  was  separable  from,  and 
forms  no  part  of,  an  otherwise  binding  con- 
tract, upon  which  a  liability  arose  for  serv- 
ices rendered  and  in  good  faith  performed. 
With  these  exceptions,  the  contract  was  au- 
thorized by  section  3683,  heretofore  referred 
to. 

3.  Heretofore  we  have  discussed  the  case 
Independent  of  the  pleadings.  In  this  case 
the  attorneys  for  the  plaintiff  are  seeking  to 
set  aside  a  fraudulent  and  collusive  settle- 
ment and  dismissal  of  this  case  made  be- 
tween the  plaintiff  and  the  defendant  and 
the  London  Guaranty  Company,  which  com- 
pany bad  insured  the  defendant  against  loss 
and  damage  by  reason  of  accidents  and  in- 
juries to  defendant's  employ^,  and  had 
agreed  to  Indemnify  it  against  damages  aris- 
ing from  accidents  such  as  were  claimed 
in  this  action.  The  settlement  was  made 
In  the  Interests  of  this  company  and  the 
defendant.  PlalntiCTs  attorneys  seek  to 
prosecute  the  suit,  for  their  own  use  and 
benefit,  in  the  name  of  the  plaintiff,  be- 
cause of  the  fraud  practiced  upon  them  by 
both  plaintiff  and  defendant.  The  defend- 
ant's attorneys  disclaim,  and  are  not  char- 
geable with,  any  agency  in  procuring  the 
settlement,  although  the  defendant  is  anx- 
ious and  willing  to  receive  the  benefits,  if 
any,  arising  from  it,  notwithstanding  its 
collusive  and  fraudulent  character.  The  pe- 
tition of  the  attorneys  on  motion  to  set  aside 
the  order  of  dismissal  of  the  case  set  out 
the  contract  between  the  plaintiff  and  the 
attorneys,  including  the  objectionable  fea- 
tures thereof,  and  alleged  fraud  In  the  set- 
tlement of  the  case,  and  the  irresponsibility 
of  the  plaintiff.  After  this  the  defendant 
amended  Its  pleadings  by  setting  up  In  its 
supplemental  answer  the  settlement  and 
compromise  of  said  action  and  all  claims 
arising  therein,  but  in  no  way  pleading  the 
unlawful  or  champertous  nature  of  the  con- 
tract. The  plaintiff's  attorneys  contend  that 
this  contract  is  not  between  the  plaintiff 
and  defendant,  but  between  plaintiff  and  his 
attorneys;  that  the  defendant  Is  not  affect- 
ed by  It,  and  has  no  right  to  intermeddle 
in  this  suit,  and  that  in  no  case  can  it  do  so; 
that  neither  can  the  defendant  be  heard 
without  pleading  by  way  of  abatement  or 
defense  the  unlawful  or  champertous  nature 
of  the  contract  relied  upon.  We  believe 
the  attorneys  for  the  plaintiff  are  correct 
in  their  contention.  In  the  case  of  Croco 
T,  Railroad  Co.,  18  Utah,  311,  &4  Pac.  986, 
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this  conrt  heJd:  "{4)  If  It  be  conceded  that 
the  common  law,  aa  modlfled,  was  In  force 
at  the  time  the  contract  was  made,  and 
that  it  was  of  a  champertous  character,  and 
therefore  void,  yet  it  appears  the  contract 
was  entered  into  between  the  plalntlflF  and 
his  attorney,  and  that  the  defendant  was 
In  no  way  a  party  thereto.  The  defendant, 
being  a  stranger  to  the  contract,  had  no 
right  to  question  Its  validity  in  a  collateral 
attack.  There  seems  to  be  no  sound  reason 
in  a  rule  which  would  allow  a  party  to  de- 
feat a  Just  cause  of  action  because  the  op- 
posite party  has  made  a  contract  which  is 
absolutely  void,  and  which  therefore  cannot 
be  enforced  by  either  of  the  contracting  par- 
ties. As  to  the  defendant  the  rights  of  the 
parties  are  the  same  as  if  the  Illegal  con- 
tract had  never  been  executed.  The  cham- 
pertous contract,  being  void,  would  devest 
the  plaintiff  of  no  cause  of  action.  He  is 
still  the  real  party  in  Interest  While  the 
parties  to  the  illegal  contract  might  t>e  al- 
lowed to  repudiate  it,  other  persons,  not  par- 
ties to  it,  should  not  be  permitted  to  ex- 
onerate themselves  from  their  Just  obliga- 
tions on  account  of  it  If,  for  instance,  a 
defendant  when  sued  upon  his  valid  promis- 
sory note,  can  avoid  payment  thereof,  and 
Interpose  a  bar  to  a  recovery,  by  showing 
that  the  plaintiff  made  a  ctiampertous  con- 
tract with  his  attorney  for  its  collection, 
then  is  a  meritorious  plaintiff  placed,  to 
a  large  extent,  at  the  mercy  of  a  dishonest 
debtor.  Under  such  circumstances,  it  does 
not  lie  in  the  mouth  of  the  defendant  to 
set  np  that  fact  for  the  purpose  of  escaping 
the  payment  of  an  honest  debt  or  avoiding 
a  Just  liability.  The  law  in  such  a  case  will 
compel  the  defendant  to  perform  his  under- 
taking, and  leave  the  question  of  champer- 
ty to  be  determined  between  the  'plaintiff 
and  bis  attorney.  We  are  of  the  opinion 
that  the  defendant  is  not  In  a  position  to 
avoid  a  legal  obligation  because  the  plain- 
tiff and  his  attorney  may  have  entered  Into 
a  champertous  contract  to  enforce  the  ob- 
ligation. Small  V.  Railroad  Co.  (Iowa)  8  N. 
W.  437;  Hoffman  v.  Vallejo,  45  Cal.  564; 
Burnes  v.  Scott,  117  U.  S.  582,  S  Sup.  Ot 
865,  29  L.  Ed.  Odl;  Duke  v.  Harper,  66  Mo. 
61;  Thallhlmer  v.  Brlnckerhoff,  8  Oow.  623; 
Boone  v.  Chiles,  10  Pet  177,  9  L.  Ed.  388; 
Hilton  V.  Woods,  L.  R.  4  Eq.  432;  Elbor- 
ough  V.  Ayres,  L.  R.  10  Eq.  867;  Allison 
V.  Railroad  Co.,  42  Iowa,  274;  Pike  v.  Mar^ 
tindale.  91  Mo.  2G3,  1  S.  W.  868;  Cburt- 
wrlght  V.  Burnes  (C.  C.)  13  Fed.  817."  Gage 
V.  Du  Puy.  137  111.  652,  24  N.  E.  541,  28  N. 
m  386;  Hart  v.  State,  120  Ind.  88,  21  K.  E. 
654,  24  N.  E.  151;  Zelgler  v.  Mize,  132  Ind. 
403,  31  N.  E.  945;  Insurance  Go.  v.  Way, 
62  N.  H.  622;  Chamberlain  v.  Grimes,  42 
Xeb.  701,  60  N.  W.  948;  Davis  v.  SetUe  (W. 
Va.)  26  S.  E.  557.  It  does  not  appear  that 
the  liability  or  obligation  of  the  defendant 
is  enlarged  or  affected  by  the  contract  in  its 
entirety,  even  if  champertous  and  against 
public  policy^     Whatever  damage  followed 


the  injury  complained  of  lij  tiw  plaintiff 
was  a  liability  of  the  defendant  This  11a 
bllity  was  irrespective  of  the  alleged  cham- 
pertous contract,  or  of  the  plaintilTs  claim 
under  it  Damages  for  the  personal  injuries 
was  a  question  between  plaintiff  and  the  de- 
fendant How  much  of  such  sum  recovered 
as  damages  was  paid  or  agreed  to  be  paid 
to  plaintiff's  attorneys  for  success  in  recov- 
ering it  was  no  concern  of  the  defendant 
The  liability  was  not  increased  if  the  attor- 
neys agreed  to  take  ail  the  damages,  nor 
was  it  affected  if  they  took  one-quarter  of 
them.  The  amount  of  the  attorneys'  com- 
pensation depended  upon  the  Judgment  but 
the  amount  of  the  defendant's  liability  did 
not  depend  upon  the  contract  of  the  attor- 
neys or  their  compensation.  The  general 
rule  applicable  to  this  case,  as  held  In  Croco 
T.  Railroad  Co.,  18  Utah,  324,  54  Pac.  965. 
is  that  where  such  champertous  contracts 
are  questions  between  the  parties  who  made 
them,  a  plea  or  answer  of  the  fact  on  the 
part  of  the  defendant  is  necessary  in  order 
to  make  the  defense  availing.  It  is  Just  as 
necessary  as  it  is  to  plead  the  statute  of  lim- 
itations or  a  fraud  in  proper  cases.  Section 
2968.  Rev.  St  1898;  Croco  v.  Railroad  Co.. 
18  Utah,  324,  54  Pac.  985;  Moore  v.  Rinsro. 
82  Mo.  408;  Pike  v.  Martlndale.  supra; 
Brumback  v.  Oldham,  1  Idaho,  710:  Allison 
V.  Railroad  Co.,  42  Iowa,  275;  Reed  ▼.  In- 
surance Co.,  61  Pac.  21.  21  Utah.  — ;  VI- 
mont  V.  Railroad  Co.,  69  Iowa,  304,  22  N. 
W.  906.  28  N.  W.  612;  McMuUen  v.  Onest 
6  Tex.  275;  Suit  v.  Woodhall,  116  Mass.  &47: 
Bliss.  Code  PI.  {  364;  Dickson  v.  Burk,  6 
Ark.  412;  2  Saund.  PL  1041;  4  Ena  PL  & 
Prac.  p.  370.  This  plea  waa  not  interposed 
by  the  defendant  as  it  could  have  been, 
and  therefore  the  defense  that  the  contract 
was  against  public  policy  and  void  and  was 
champertous  is  unavailing  to  the  defendant 
in   this   case. 

The  instructions  of  the  court  to  the  jury 
were  in  accordance  with  the  views  express- 
ed herein  and  in  the  former  opinion.  We 
find  no  reversible  error  in  the  reoord.  The 
Judgment  of  the  district  court  is  affirmed, 
with  costs. 


BARTOH,   a  J.,   concnta.     BASKIX,   J.. 
dissents. 


(22  CUh,   22) 

McPHERSON  V.  McCARRICK. 

(Supreme  Court  of  Utah.     July  9,  1900.) 

OBJECTIONS  TO  JUROR— COLOIU-AGTION  FOR 
DAMAGES. 

1.  Color  is  not  a  test  of  one's  right  to  render 
Jury  service,  under  section  1297,  Kev.  St.  1S!)3. 

2.  A  written  objection  by  a  juror  to  serving 
on  a  jury  with  another  certain  juror,  on  ac- 
count of  the  color  of  the  latter,  although  friv- 
olous, unwarranted,  and  anworthy,  forms  no 
basis  for  an  action  at  law  for  damnges,  es- 
pecially where  the  objection  was  not  accom- 
panied by  either  abusive  language  or  assault  or 
defamation  of  character. 

(Syllabus  by  the  Court) 
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Appeal  from  district  coart.  Salt  Lake 
county;   A.  N.  Cherry,  Judge. 

Action  by  J.  Gordon  McPberson  against 
£dward  McCarrick.  Action  dismissed,  and 
plaintiff  appeals.    Affirmed. 

Tills  is  a  suit  for  damages  alleged  to  have 
been  occasioned  by  acts  of  the  defendant 
vrhich  prevented  the  plaintUI  from  serving 
upon  a  Jury.  It  is  alleged  in  the  complaint, 
substantially,  that  the  plaintiff  Is  a  colored 
man;  that  on  February  26,  1000,  he  pos- 
sessed all  the  qualiflcations  retiuislte  under 
the  laws  to  serve  as  a  Juror  in  Salt  Lake 
county;  that  on  said  day  the  district  court 
in  and  for  Salt  I>ake  county  ordered  a  spe- 
cial venire  to  be  Issued,  requiring  10  per- 
sons to  be  summoned  to  serve  as  Jurors  In 
an  action  then  pending  entitled,  "The  State 
of  ttah  V.  John  H.  Benbrook;"  that  the 
plaintiff  was  summoned  as  one  of  said  Ju- 
rors, examined  touching  his  qualification,  ac- 
cepted by  both  sides,  and  duly  sworn  to  try 
the  cause;  that  after  the  Jury  had  been 
sworn  the  defendant  herein,  "who  bad  also 
been  accepted  and  sworn  as  a  Juror  in  said 
action,  willfully  and  maliciously,  and  with 
Intent  to  injure  and  humiliate  this  plaintiff, 
and  to  prevent  him  from  serving  on  said 
Jury,  prepared,  or  caused  to  be  prepared, 
and  signed,  a  written  statement,  directed  to 
the  court,  refusing  to  serve  as  a  Jnror  unless 
the  said  plaintiff  should  be  excluded  there- 
from, basing  his  objections  to  serve  as  a 
Juror  with  this  plaintiff  on  the  sole  ground 
that  this  plaintiff  is  a  colored  man";  that 
said  writing  or  petition  was  presented  to  the 
court  by  this  defendant,  or  by  his  direction 
and  with  his  knowledge  and  consent,  on  or 
about  the  27th  of  February,  1900;  that 
■"thereupon  the  attorneys  for  the  respective 
parties,  being,  as  plaintiff  Is  Informed  and 
verily  believes,  afraid  of  Jeopardizing  the 
interests  of  their  respective  clients  by  resist- 
ing the  said  petition."  with  the  consent  of 
the  court,  excluded  this  plaintiff  from  fur- 
ther participation  In  the  trial  of  said  action, 
and  caused  htm  to  be  discharged  from  fur- 
ther attendance  at  said  trial  as  a  Jnror; 
that,  had  he  been  permitted  to  serve  as  a 
Juror  during  said  trial,  he  would  have  been 
entitled  to  receive  as  fees  the  sum  of  ?22; 
and  that  he  was  greatly  humiliated  and  put 
to  shame  In  the  community  in  wlilch  he  re- 
sides, and  suffered  greatly  in  mind,  because 
of  the  open  and  public  Insult,  and  was  dam- 
aged by  reason  thereof  in  the  sum  of  ^.'i.OOO. 
To  this  complaint  defendant  Interposed  a  de- 
murrer on  the  ground  that  no  cause  of  action 
was  stated.  The  demurrer  was  sustained, 
and.  upon  the  plaintiff  failing  to  amend,  the 
case  was  dismissed. 

C.  S.  I'iitter.son  and  Geo.  W.  Moyer,  for 
appellant.    S.  H.  Lewis,  for  respondent. 

After  a  statement  of  the  case,  made  as 
above,  BAKTCh,  C.  J.,  delivered  the  opin- 
ion of  the  court. 

The  sole  question  for  determination  on 


this  appeal  Is  whether  the  complaint  states 
a  cause  of  action,  it  being  admitted  that  the 
court  had  Jurisdiction  of  the  cause.  This 
question,  upon  careful  examination  of  the 
allegations  relied  upon,  must  be  answered  in 
the  negative.  The  fact  that  the  respondent 
informed  the  court  that  he  would  not  serve 
as  a  Juror  with  the  appellant,  because  he 
is  a  colored  man,  of  itself  gave  rise  to  no 
cause  of  action,  notwithstanding  that  under 
our  statute  a  colored  citizen,  if  otherwise 
qualified,  has  the  same  right  to  serve  on  a 
Jury  as  a  white  citizen,  and  the  same  means 
of  redress  in  the  event  of  an  Infringement 
of  that  right.  Color  is  not  a  test  of  one's 
right  to  render  Jury  service.  Section  1297, 
Rev.  St.  The  black  man.  In  this  country, 
now  enjoys  full  citizenship  with  the  white 
man.  All  the  rights  and  privileges  incident 
to  such  citizenship  attend  him,  the  same  as 
the  white  man.  This  is  so  by  virtue  of 
the  constitution  of  the  United  States.  The 
colored  man,  therefore,  stands  upon  perfect 
equality  with  all  others  before  the  law.  In 
accordance  with  the  divine  law,  the  humane 
and  enlightened  Judgment  of  our  country 
has  ordained  that  "all  men  are  equal  before 
the  law."  Hence,  while  socially  people  may 
do  as  they  choose,  within  the  law,  and  may 
associate  with  some  and  exclude  others,  yet 
In  matters  public  a  white  man  is  entitled  to 
no  rights  or  privileges  which  are  denied  a 
black  man,  and  vice  versa.  That  one  per- 
son is  colored  differently  from  another  is.  In 
law,  wholly  immaterial.  "Because,"  says 
Mr.  Justice  Morse  in  Ferguson  v.  Gles,  82 
Mich.  358,  46  N.  W.  718,  9  L.  R.  A.  589,  "it 
was  divinely  ordered  that  the  skin  of  one 
man  should  not  be  as  white  as  that  of  an- 
other, furnishes  no  reason  that  he  should 
have  less  rights  and  privileges  under  the  law 
than  if  he  had  been  born  white,  but  cross- 
eyed, or  otherwise  deformed.  The  law,  as 
I  understand  It,  will  never  permit  a  color 
or  misfortune  that  God  has  fastened  upon 
a  man  from  bis  birth  to  be  punished  by  the 
law,  unless  the  misfortune  leads  to  some 
contagion  or  criminal  act;  nor,  while  he  Is 
sane  and  honest,  can  he  have  less  privileges 
than  his  more  fortunate  brothers.  The  law 
Is  tender,  rather  than  harsh,  towards  all  In- 
formlty;  and,  If  to  be  born  black  Is  a  mis- 
fortune, then  the  law  should  lessen,  rather 
than  increase,  the  burden  of  the  black  man's 
life."  If,  then,  the  appellant,  who  is  a  col- 
ored man.  had  been  Injured  by  any  misdeed 
of  the  respondent,  the  law  would  afford  him 
redress.  Tlie  dlfHculty  in  this  case,  how- 
ever, is  that  the  complaint  fails  to  show  any 
language,  act,  or  conduct  op  the  part  of  the 
respondent  which  Is  actionable.  There  is 
nothing  to  show  that  he  abused  or  assaulted 
the  appellant  or  attempted  to  expel  him  from 
the  Jury,  or  even  that  he  employed  abusive 
language  towards  him  In  his  presence,  or 
asked  for  his  discharge.  Nor  was  there  any 
defaniiitlon  of  character  or  any  libelous  ac- 
cusation, so  far  as  shown  by  the  record. 
The  writing  referred  to  in  the  complaint,  of 
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Itself,  did  not  injure  the  appellant.  If  he 
Buffered  any  damage.  It  waB  caused  by  the 
action  of  the  attorneys  and  the  court  in  dis- 
charging him  from  further  participation  in 
the  trial  as  a  Juror.  Whether,  under  the  cir- 
cumstances, such  action  was  warranted,  we 
are  not  called  upon  to  decide.  It  is  clear, 
however,  that  the  respondent  cannot  be  held 
responsible  for  it  The  sole  charge,  as  to 
him,  is  that  he  objected,  in  writing,  to  serve 
on  the  jury  with  the  appellant,  because  of 
his  color.  While  such  objection  was  frivo- 
lous, unwarranted,  and  unworthy  of  one  who 
had  talien  an  oath  to  do  his  duty  as  a  Juror, 
still,  under  the  circumstances  as  shown  here, 
it  was  not  such  as  to  cause  a  pecuniary  lia- 
bility. If,  however,  it  be  true,  as  seems  to 
be  indicated  by  the  record,  that  the  respond- 
ent sat  quietly  by,  without  objection,  until 
all  the  Jurors  were  examined  and  sworn  to 
try  the  cause,  and  then  for  the  first  time 
made  his  objection,  maliciously,  and  that 
such  objection  led  to  the  discharge  of  him- 
self and  the  appellant  from  the  jury,  the 
court,  to  maintain  its  own  dignity,  would 
have  been  justified  in  adjudging  him  guilty 
of  contempt  and  in  Imposing  an  adequate 
penalty  therefor.  Such  conduct  and  trifling 
ought  not  be  permitted  in  a  court  of  jus- 
tice. We  are  of  the  opinion  that  the  demur- 
rer to  the  complaint  was  properly  sustained. 
The  Judgment  is  affirmed,  with  costs. 

MIXER  and  BASKIN,  JJ.,  concur. 
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PUNK  V.  ANDERSON  et  al. 
(Snpreme  Oonrt  of  Utah.     Jaly  9,  1000.) 

AOnON  rOCNDBD  ON  RKAL,  PROPERTY— WHKN 
BARRBD— LEOAL  TITLE— PKBSUMPTION  OF 
POSSESSION  —  ADVERSE  POSSESSION  —  TITUB 
NOT  FOUNDED  ON  WRITTEN  INSTRUMENT- 
POSSESSION  AND  OCCUPANCY  —  ESSENTIALS 
OP  ADVERSE  POSSESSION  —  PRESCRIPTIVE 
RIGHT— BY  ANALOGY- BASHMBNT— BY  PRE- 
SCRIPTION—WHEN ARISES. 

1.  An  action  or  a  defense  founded  on  real 
property  is  barred  by  section  2860,  Rev.  St. 
18S^,  when  there  has  been  an  adverse  possession 
for  a  period  of  seven  years  prior  to  the  commit- 
ting of  the  act  concerning  wbidi  the  controver- 
sy arose. 

2.  Under  section  2861,  Rev.  St.  1898,  the 
presumption  is  that  one  holding  the  legal  title 
has  been  possessed  of  the  land  within  the  time 
required  by  law,  unless  it  appears  that  the 
property  was  held  and  possessed  adversely  to 
him  for  seven  years. 

3.  Section  2864,  Rev.  St.  1898,  declares  when 
and  under  what  circumstances  the  possession  of 
real  estate  under  claim  of  title  not  foundpd  up- 
on a  written  instrument,  judgment,  or  decree 
shall  be  deemed  to  have  been  held  adversely. 

4.  Section  2865,  Rev.  St.  1888,  declares  what 
constitutes  possession  and  occupancy,  and  sec- 
tion 2866,  Id.,  provides  that,  to  make  com- 
plete adverse  possession,  the  party  claiming  it 
must  have  paid  all  taxes  during  the  period. 

5.  A  prescriptive  right  can  only  arise  by 
analogy  to  the  statute  when  the  facts  attend- 
ing the  use  and  enjoyment  are  such  as  the  stat- 
ute requires. 

0.  A  prescriptive  right  to  an  easement  can 
only  arise  after  use  and  enjoyment  for  a  period 
of  20  years.! 

(Syllabus  by  the  Court.) 

>  HarkneM  v.  Woodmansee,  26  Pac.  291,  7  Utah,  227. 


Appeal  from  Seventh  district  oonrt;  Jacob 
Johnson,  Judge. 

Action  by  Gieorge  A.  Funk  against  Andrew 
Anderson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

W.  D.  Livingston  and  A.  H.  Christensen, 
for  appellants.  James  W.  Cherry  and  Wm. 
K.  Reid,  for  respondent 

BARTCH,  G.  J.  This  is  an  action  for  dam- 
ages and  for  Injunctive  relief.  The  plaintiff 
claims  that  the  defendants  committed,  and 
threatened  to  commit,  trespass  upon  his  land. 
In  the  answer  It  is  averred  that  the  acts  of 
trespass  complained  of  were  the  lawful  acts 
of  the  defendants  in  removing  obstructions 
placed  across  the  road  over  plaintifTs  land 
by  the  plaintiff  for  the  purpose  of  annoying 
them  while  traveling  to  and  from  their  home, 
and  that  for  more  than  10  years  prior  to  the 
bringing  of  this  suit  the  defendants  and  those 
having  occasion  to  go  to  and  from  the  prem- 
ises of  defendant  Mads  Anderson  have  con- 
tinuously, openly,  notoriously,  with  the 
knowledge  of  the  plaintiff,  and  under  claim 
of  right,  passed  over  the  land  In  question,  as 
their  only  means  of  entrance  and  exit  for 
all  ordinary  purposes  of  a  road  to  the  said 
premises.  From  the  evidence  it  appears  that 
the  plaintiff  Is  the  owner  of  the  land  over 
which  the  road  referred  to  passes;  that  the 
defendant  Mads  Anderson  owns  the  land  to 
which  the  road  leads;  that  the  defendants 
have  enjoyed  a  right  of  way  over  the  land  In 
dispute  for  more  than  10  years;  tliat  they 
have  80  used  it  during  all  that  time,  openly, 
notoriously,  and  under  claim  of  right,  with 
the  plaintiff's  knowledge  and  acquiescence, 
until  May  22,  1889,  when  he  obstructed  the 
roadway  with  posts  and  poles;  and  that  the 
defendants  removed  such  obstructions.  At 
the  trial  the  court  entered  Judgment  in  favor 
of  the  plaintiff,  and  the  defendants  appealed. 

The  controlling  question  presented  la 
whether  an  uninterrupted  user  and  enjoy- 
ment by  the  owner  of  one  tract  of  land  of 
what  he  claims  as  an  easement  In  that  of  an- 
other will  ripen  into  a  prescriptive  right  dur- 
ing the  period  prescribed  by  the  statute  of 
limitations  for  quieting  titles  to  land.  The 
appellants  contend  that  the  right  to  an  ease- 
ment by  adverse  user  becomes  complete  in 
the  same  length  of  time  as  would  bar  an  ac- 
tion In  ejectment,  which  In  this  state  would 
be  seven  years,  while  the  respondent  main- 
tains that  to  acquire  a  right  of  way  by 
prescription,  it  is  necessary  that  the  adverse 
user  should  be  for  20  years.  In  ancient  times 
a  right  to  an  easement  could  only  be  estab- 
lished upon  an  adverse  use  and  eiijoyment 
from  time  Immemorial;  that  is,  when  the 
origin  of  such  use  was  no  longer  within  the 
memory  of  man.  Later,  to  obviate  the  un- 
certainty of  title  arising  from  adverse  user 
for  whatever  length  of  time,  and  to  avoid 
the  rule  of  legal  memory,  the  time  of  uninter- 
rupted use  and  enjoyment  was  changed  to  a 
period  of  20  years,  by  presuming  a  grant  by 
deed.    This  legal  presumption  of  such  title. 
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howerer,  U  not  concIuBlve,  and  may  be  re- 
butted by  other  evidence.  "The  fiction," 
says  Mr.  Washburn,  "of  presuming  a  grant 
from  twenty  years'  possession  or  use,  was  In- 
vented by  the  English  courts  in  the  eight- 
eenth century,  to  avoid  the  absurdities  of 
their  rule  of  legal  memory,  and  was  derived 
by  analogy  from  the  limitation  prescribed  by 
the  statute  of  21  Jac.  I.  c.  21,  for  actions  of 
ejectment,  not  upon  a  belief  that  a  grant 
In  any  particular  case  has  been  made,  but  on 
general  presumptions.  •  *  *  xbls  period, 
unless  other  provision  was  made  in  the  local 
statutes  «f  the  state  In  which  the  questions 
have  arisen,  has  been  assumed  to  be  the  term 
of  twenty  years.  So  that  now  an  enjoyment 
«f  an  easement  for  the  term  of  twenty  years 
raises  a  legal  presumption  tbat  the  right  was 
originally  acquired  by  title."  Washb.  Easem. 
<4th  Ed.)  12o,  128.  At  the  present  day  the 
presumption  of  a  grant  of  an  Incorporeal 
hereditament  is,  In  many  jurisdictions,  lim- 
ited to  a  period  analogous  to  that  of  the 
statute  of  limitations,  relating  to  the  quiet- 
ing of  titles  to  corporeal  hereditaments.  The 
presumption  of  a  grant  is  the  foundation  of 
the  doctrine  of  prescription,  and  is.  In  effect, 
the  aame,  whetber  It  arises  because  of  an  ad- 
verse user  for  a  period  of  20  years,  or,  by 
analogy,  because  of  such  user  for  the  period 
prescribed  by  the  statute  of  limitations. 
Wbere,  however,  it  U  sought  to  establish  a 
prescriptive  right  to  an  Incorporeal  heredita- 
ment by  the  presumption  of  a  grant  analo- 
gous to  tbe  statute,  the  facts  from  which  the 
presumption  arises  under  the  statute  must  be 
sbown  to  exist,  and  the  burden  of  showing 
their  existence  is  upon  the  party  claiming  the 
easement  To  ascertain  what  facts  must  ex- 
ist to  t>ar  an  action  as  to  real  property  In 
this  state,  and  determine  whether  the  period 
of  limitation  prescribed  by  the  statute  ap- 
plies by  analogy  to  this  case,  resort  must  be 
had  to  the  statutory  provision  upon  which 
the  appellants  rely.  Section  2860,  Rev.  St 
1898,  provides:  "No  cause  of  action,  or  de- 
fense or  counterclaim  to  an  action,  founded 
upon  the  title  to  real  property  or  to  rents  or 
profits  oat  of  the  same,  shall  be  effectual  an- 
lesa  it  appear  that  the  person  prosecuting  the 
action,  or  Interposing  the  defense  or  counter- 
claim, or  under  whose  title  the  action  is 
prosecuted  or  oefense  or  counterclaim  is 
made,  or  the  ancestor,  predecessor,  or  gran- 
tor of  such  person,  was  seized  or  possessed 
of  the  property  in  question  within  seven 
years  l>efore  the  committing  of  the  act  In  re- 
spect to  which  such  action  Is  prosecuted  or 
defense  or  connterclalm  made."  Under  this 
provision  an  action  or  defense  founded  on 
real  property  Is  barred  when  the  possession 
1»8  been  adverse  for  a  period  of  seven  years 
prior  to  the  committing  of  the  act  concern- 
ing which  tbe  controversy  arose.  Section 
2861,  Id.,  reads:  "In  every  action  for  the 
recovery  of  real  property,  or  the  possession 
thereof,  tbe  person  establishing  a  legal  title 
to  the  property  shall  be  presumed  to  have 
been  possessed  thereof  within  the  time  ro- 


quired  by  law,  and  the  ooeupatloa  of  the 
property  by  any  other  person  shall  be  deemed 
to  have  been  under  and  In  subordination  to 
the  legal  title,  unless  it  appear  tbat  the  prop- 
erty has  l>een  held  and  possessed  adversely 
for  Steven  years  betote  tbe  commencement  of 
the  action."  According  to  this  the  presump- 
tion Is  that  the  legal  title  is  in  the  owner, 
unless  it  appears  that  the  property  was  held 
and  possessed  adversely  to  him  for  seven 
years.  In  section  2864,  Id.,  it  is  provided: 
"Where  It  appears  that  there  lias  been  an 
actual  continued  occupation  of  land  under 
claim  of  title,  exclusive  of  any  other  right 
but  not  founded  upon  a  written  instrument 
judgment  or  decree,  tbe  land  so  actually  oc- 
cupied, and  no  other,  shall  be  deemed  to  have 
been  held  adversely."  This  provision  de- 
clares when  and  under  what  circumstances 
tbe  possession  of  real  estate  under  claim  of 
title  not  founded  upon  a  written  instrument 
judgment  or  decree,  shall  be  deemed  to  have 
been  held  adversely.  Section  28C5,  Id.,  de- 
clares what  constitutes  possession  and  occu- 
pancy, and  reads:  "For  the  purpose  of  con- 
stituting an  adverse  possession  by  a  person 
claiming  title  not  founded  upon  a  written  in- 
strument, judgment  or  decree,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the 
following  cases  only:  (1)  Where  it  has  been 
protected  by  a  substantial  inclosure.  (2) 
Where  it  has  been  usually  cultivated  or  im- 
proved. (3)  Wbere  labor  or  money  has  been 
expended  upon  dams,  canals,  embankments, 
aqueducts,  or  otherwise,  for  the  purpose  of 
irrigating  said  lands,  amounting  to  the  sum 
of  five  dollars  per  acre."  Section  2866,  Id., 
reads:  "In  no  case  shall  adverse  possession 
be  considered  established  under  the  provi- 
sions of  any  section  of  this  Code,  unless  It 
shall  be  shown  that  the  land  has  been  occu- 
pied and  claimed  for  tbe  period  of  seven 
years  continuously,  and  that  the  party  or 
persons,  their  predecessors,  and  grantors, 
have  paid  all  taxes  which  have  been  levied 
and  assessed  upon  such  land  according  to 
law."  It  will  I>e  noticed  upon  examination 
that  in  none  of  these  provisions  of  the  stat- 
ute is  there  any  reference  to  a  right  of  way 
or  any  easement  by  prescription.  None  of 
the  requisites  enumerated  in  section  2865  are 
shown  to  have  existed  In  the  case  at  bar. 
The  facts  attending  the  ose  and  enjoyment 
by  the  appellants  are  not  such  as  the  statute 
requires,  and  hence  a  prescriptive  right  can- 
not arise  by  analogy  to  the  statute.  This 
court  in  Harkness  v.  Woodmansee,  7  Utah, 
227,  26  Pac.  291,— a  case  very  similar  to  tbe 
one  at  bar,  where  a  like  statute  was  con- 
strued,—said:  "The  statute  does  not,  in  ef- 
fect presume  a  grant  and  give  the  person 
relying  upon  it  tbe  title,  from  seven  years' 
possession  alone.  Tbe  presumption  is  made 
from  the  fact  that  the  land  was  held  adverse- 
ly; and  to  make  the  holding  adverse  the  land 
iuust  liave  been  protected  by  a  substantial 
Inclosure,  or  it  must  have  been  usually  cul- 
tivated or  Improved,  or  labor  or  money  must 
he  "e  been  expended  to  Irrigate  it,  amounting 
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to  the  sum  of  five  dollars  per  acre.  And  In 
either  case  the  occupation  and  claim  must 
have  been  continuous  for  the  seven  years, 
and  during  that  time  the  claimant,  his  pred- 
<>ces8ors  or  grantors,  must  have  paid  all 
taxes  levied  and  assessed  upon  the  laud  ac- 
cording to  law.  This  statute  does  not  apply 
to  rights  of  way,  or  any  other  class  of  ease- 
ments by  prescription.  It  can  only  be  ajy- 
plled  by  analogy.  The  plaintiffs'  use  and 
enjoyment  of  the  laud  In  dispute,  or  the  facts 
attending  the  same,  were  not  such  as  the 
statute  above  quoted  required,  or  their  equiv- 
alont;  hence  a  prescriptive  right  cannot  arise 
in  favor  of  the  plaintiffs  therefrom  by  anal- 
ogy thereto.  It  is  conceded  that  the  use  and 
enjoyment,  such  as  it  was,  was  far  less  than 
twenty  years,  so  that  period  of  limitation  can- 
not apply."  Here,  as  there.  It  is  conceded 
that  the  use  and  enjoyment  of  the  easement 
was  for  a  less  period  than  20  years,  and 
therefore  that  limitation  does  not  apply. 
Since  the  same  point  was  raised,  presented, 
and  decided  In  that  case,  that  decision  must 
be  regarded  as  authority  In  this.  See,  also, 
Durkee  v.  Jones  (Colo.)  60  Pac.  618.  The  de- 
cision in  Yeager  v.  Woodruff,  17  Utah,  361, 
53  Pac.  1045,  does  not  militate  against  the 
doctrine  of  this  case.  The  cases  cited  from 
California  are  not  applicable  here,  because 
In  that  state,  by  express  enactment,  the  stat- 
utory limitations  apply  to  rights  claimed  by 
prescription.  Civ.  Code  Cal.  §  1007.  We  per- 
ceive no  reversible  error  in  the  record.  The 
Judgment  is  affirmed,  with  costs. 

MIXER  and  BASKIN,  JJ.,  concur. 


(22  Utah  2U) 

OULJIER  et  al.  v.  CAINE  et  al. 
(Supreme  Court  of  Utah.      July  9,  1900.) 

FINDING  —  PKRFORMANCE  OF  CONTRACT  — 
WHAT  INCLUDES  —  EVIDENCE  NOT  BEFORE 
APPELLATE  COURT  —  PRESUMPTION  AS  TO 
FINDINGS— MECHANIC'S  LIEN— NOTICE— SUF- 
FICIENCV  — INCORRECT  STATEMENT  OF  IN- 
DEBTEDNESS —  CONTINUOUS  WORK  —  SEPA- 
RATE CONTRACTS— WHEN  HEN  ATTACHES— 
SUMMONS— SERVICE>-WlTHIN  WHAT  TIMB:— 
PROOF  —  SERVICE  OF  SUMMONS  ON  CROSS 
COMPLAINANT  UNNECESSARY  —  CROSS  COM- 
PLAINANT SERVED  WITHIN  REASONABLE 
TIME— DISCRETION  OF  TRIAL  JUDGE— FORE- 
CLOSURE OF  MECHANICS'  LIENS  —  CROSS 
COMPLAINANTS  CONCLUDED  BY  THEIR 
PLEADINGS  AS  TO  AVOUNT  CLAIMED— TIME 
LIEN   DATES  FROM— DAMAQBS— DISCRETION. 

1.  A  finding  that  a  contract  was  performed  in 
all  its  terms  and  requirementB  includes  all  the 
conditions  and  provisions  of  the  contract. 

2.  When  the  evidence  is  not  before  the  ap- 
prflate  court,  it  will  be  presumed  that  the  find-- 
mgs  are  supported  by  the  evidence. 

3.  Under  the  provisions  of  chapter  30,  Scbb. 
Laws  1800.  a  notice  of  mechanic's  lien  con- 
taining a  notice  of  the  intention  to  claim  a 
lien,  a  description  of  the  property  to  be  char- 
ged, an  abstract  of  indebtedness,  showing  the 
whole  amount  of  the  debt  aud  credit,  and  the 
balance  due  or  to  become  due,  with  a  verifica- 
tion by  one  of  the  claimants,  is  sufficient;  and, 
under  section  14  of  said  cliapter,  an  incorrect 
Rtatement  of  the  amount  due  does  not  invalidate 
the  claim,  unless  made  in  bad  faith. i 

>  Oarner  t.  Van  Patten,  58  Pac.  684,  ZO  Utah, — . 


4.  Under  the  prcfislous  of  section  17,  c.  30, 
Laws  1800,  where  the  work  was  continuous 
the  lien  attached  even  if  the  work  was  done  or 
materials  furnished  under  separate  contracts. 

5.  Section  3203,  Comp.  Laws  Utah  1888,  does 
not  require  the  service  of  summons  within  the 
year,  but  the  summons  is  required  to  be  issued 
within  a  year  from  the  filing  of  the  complaint; 
and  under  said  section,  and  section  3204,  Id., 
a  sufficient  proof  of  service  is  the  defendant's 
indorsement  to  that  effect. 

6.  It  was  not  necessary  to  have  a  summons 
issued  and  served  on  a  cross  complaint  filed, 
under  section  3231,  Comp.  Laws  Utah  1888, 
nor  to  serve  the  cross  complaint  -B-ithin  one  year 
from  the  time  of  the  filing  of  the  original  com- 
plaint. 

7.  "The  time  for  serving  a  cross  complaint  not 
being  fixed  by  statute,  it  should  be  served  with- 
in a  reasons  ole  time,  and  wliat  is  a  reasonable 
time  is  within  the  discretion  of  the  trial 
court;  and  a  finding  by  such  court,  supported 
by  evidence,  will  be  upheld. 

8.  In  a  mechanic's  lien  foreclosure,  cross 
complainants  must  be  held  as  concluded  by 
their  claim  as  set  up  in  their  pleadings,  and 
they  cannot  recover  more  than  they  asked,  but 
the  lien  may  relate  back  to  the  commencement 
of  work  or  first  furnishing  of  materials.  2 

On  Ooss  Appeal. 

1.  Where  interest  is  recoverable,  not  as  a  part 
of  the  contract,  but  by  way  of  damages,  the 
piviuK  or  withholding  of  interest  is  largely  In 
the  discretion  of  the  court,  and  laches  of  parties 
may  be  considered  in  the  award. 

2.  Where  the  evidence  is  not  before  the  court 
on  appeal,  the  general  rule  is  that  the  cor- 
rectness of  findings  will  not  be  questioned,  ex- 
cept in  so  far  as  they  are  contradictory  or 
confiicting. 

(Syllabus  by  the  Court.) 

Appeal  xrom  district  court.  Salt  Lake  coun- 
ty;   Ogden  lilies.  Judge. 

Action  by  G.  K.  Ciilmer  and  others  against 
Annie  Hooper  Caine  and  others.  Duvall  & 
Mills  filed  a  cross  complaint.  Judgment  for 
plaintiffs,  and  defendants  Calue  and  Hooper 
api)eal,  and  Duvall  &  Mills  file  a  cross  ap- 
peal. Appeal  of  Duvall  &  Mills  dismissed, 
and   decree   affirmed. 

On  May  2,  1890,  F.  M.  Wright,  principal 
contractor,  contracted  with  defendants  Caine 
and  Hooper  to  erect  the  Hooper  Block,  In 
Salt  Lake  Oty,  at  a  total  contract  price  of 
$49,874.  Respondents  Duvall  &  Mills  con- 
tracted with  Wright  to  do  the  foundation 
work,  rubble  stone  work  and  brick  work 
for  4^16,636,  to  be  paid  at  85  per  cent  weekly 
estimates;  the  flual  payment  to  be  made 
when  the  contract  was  completed.  Subse- 
quently other  contracts  were  made  for  work 
on  the  building.  The  work  was  completed 
on  March  1,  1891.  Duvall  &  Mills,  the  Joint 
contractors,  filed  a  lien  for  $2,812.31.  and 
served  notice  of  the  same  upon  Caine  and 
Hooper  and  Wright  On  December  15,  1891, 
the  plaintiffs,  Culmer  Bros.,  filed  an  action 
against  the  appellants,  Caine  and  Hooper, 
and  P.  M.  Wright,  principal  contractor,  and 
Duvall  &  Mills,  subcontractors,  and  the 
cross  complainants  in  said  action,  and  oth- 
ers, for  the  foreclosure  of  a  mechanic's  lien 
which  they  claimed  upon  the  property  on 


*  Morrison  v.   Carey-Lominrd   Co.,  S3  Pac.   238.  ( 
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which  the  Hooper  Building  was  erected; 
and  on  the  2d  day  of  January,  1892,  said 
plaintiffs  filed  a  supplemental  complaint  for 
the  foreclosure  of  the  mechanic's  lien  al- 
leged to  have  been  assigned  to  them  by  the 
defendant  F.  W.  Kiafft.  In  the  meantime, 
however,  after  the  filing  and  service  of  the 
Duvall  &  Mills  notice  of  lien,  and  while 
the  time  for  the  bringing  of  a  suit  thereon 
had  not  expired,  the  defendants  Caine  and 
Hooper,  with  actual  notice  that  Duvall  & 
Mills  claimed  a  lien,  effected  a  settlement 
of  all  matters  arising  out  of  the  construction 
of  said  Hooper  Block,  upon  disputed  items 
of  account  between  themselves  and  F.  M. 
Wright,  by  paying  a  compromise  sum  to 
Wright  In  July,  1891.  On  February  1,  1892, 
the  cross  complainants,  Duvall  &  Mills,  filed 
their  answer  and  cross  complaint  to  the  said 
supplemental  complaint  of  plaintiffs,  and 
claimed  a  lien  upon  said  property  to  secure 
the  payment  of  $2,812.31,  the  balance  due 
them.  The  cross  complainants  failed  to 
serve  said  cross  complaint,  or  any  copy 
thereof,  upon  the  defendants  Hooper  and 
Caine  unOl  the  1st  of  October,  1806,  and  un- 
til said  time  they  were  not  aware  and  had 
no  notice  that  the  said  cross  complaint  had 
been  filed,  or  of  the  pendency  thereof;  and 
In  the  meantime  Wright,  the  principal  con- 
tractor, had  become  Insolvent,  and  had  left 
the  state,  and  his  sureties  had  also  become 
insolvent.  No  service  of  the  cross  complaint 
was  made  upon  Wright,  but  In  October, 
1896,  the  attorneys  for  the  cross  complain- 
ants mailed  him  a  copy  of  tlie  cross  com- 
plaint, at  Butte,  Mont.,  and  he  accepted 
service  on  the  back  thereof,  as  follows: 
"Received  a  copy  of  the  within  answer  and 
cross  complaint.  [Signed]  F.  M.  Wright." 
Defendants  Caine  and  Hooper  in  October, 
1886,  moved  to  dismiss  the  cross  complaint 
on  account  of  laches  and  want  of  prosecu- 
tion, which  motion  was  overruled  by  the 
court.  Upon  the  trial  of  the  cause  the  lower 
court  rendered  Its  Judgment  and  decree  in 
favor  of  said  cross  complainants,  Duvall  & 
Mills,  and  against  the  appellants.  Hooper 
and  Caine,  for  the  sum  of  $1,798.20  and 
costs,  but  without  interest,  from  which  Judg- 
ment and  decree  the  said  appellants  appeal 
to  this  court. 

Rawlins,  Thurman,  Hurd  &  Wedgwood, 
for  appellants.  Breeze  &  Burrls  and  Dey  & 
Street,  for  appellees  Duvall  &  Mills. 

After  stating  the  facts,  MINER,  J.,  deliv- 
ered the  opinion  of  the  court. 

The  appeal  In  this  case  la  taken  from  the 
judgment.  No  bill  of  exceptions  was  settled 
or  testimony  returned. 

1.  Appellants'  first  contention  is  that  the 
cross  complaint  does  not  set  forth  the  con- 
tract between  Wright,  the  contractor,  and  the 
owners  of  the  property,  Caine  and  Hooper, 
either  In  terms  or  legal  effect  and  no  compli- 
ance with  the  terms  of  the  contract  Is  alleg- 
ed, as  required  by  sections  2,  10,  c.  30,  p.  25, 
Laws  1890.  Upon  an  examination  of  the  rec- 
61  P.— 64 


ord,  we  find  that  the  croaa  complaint  waa 
amended  so  as  to  obviate  the  objection  made, 
and  that  as  amended  it  was  In  compliance 
with  the  statute  of  1890,  prior  to  the  change 
In  its  provisions  In  1894,  as  held  in  Morrison 
V.  Salt  Co.,  14  Utah,  201,  46  Pac.  1104.  The 
case  of  Morrison,  Merrill  &  Co.  v.  Willard,  1" 
Utah,  300,  53  Pac.  832,  was  applicable  to  sec- 
tion 1372,  Rev.  St.  1898.  It  is  true  that  the 
subcontractor  can  have  no  higher  or  greater 
right  against  the  owner  that  the  contractor. 
The  contract  with  the  latter  measures  and 
limits  the  rights  of  both.  Boisot,  Mech. 
Liens,  g  228;  Phil.  Mech.  Liens,  «§  58,  62,  143. 

2.  Appellants  also  contend  that  no  com- 
pliance with  the  provisions  of  the  contract  re- 
quiring that  the  work  was  to  be  done  to  the 
satisfaction  of  the  architect,  to  be  evidenced 
by  his  certificate,  Is  shown.  With  reference 
to  this  objection  the  court  found  that  Duvall 
&  Mills,  the  cross  complainants,  "fully  com- 
pleted all  work  contracted  to  be  performed  on 
said  building  under  said  subcontract,  in  ac- 
cordance with  the  requirements  and  terms  of 
said  subcontract,  on  the  1st  day  of  March, 
1891."  This  is  a  finding  of  the  ultimate  facts, 
which  included  within  Its  terms  a  certificate 
from  the  architect,  and  rendered  it  unneces- 
sary for  a  finding  of  the  particular  eviden- 
tiary facts  with  reference  to  the  actual  proof 
of  the  architect's  certificate.  The  finding 
that  the  contract  was  performed  in  all  its 
terms  and  requirements  included  all  the  con- 
ditions and  provisions  of  the  contract.  When 
evidence  Is  not  before  the  appcllntc  court,  it 
will  be  presumed  that  the  findings  were  sup- 
ported by  the  evidence.  Blethen  v.  Blake,  44 
Cal.  117.  If  the  owner  or  principal  contract- 
or intended  to  insist  upon  their  rights  to  a 
final  certificate  from  the  architect,  they  could 
have  notified  the  contractor;  and.  if  the  cer- 
tificate was  refused,  they  could  properly  re- 
fuse payment  for  that  reason.  Besides,  tlie 
findings  show  that  the  principal  contractor 
agreed  with  the  subcontractor  nnon  the 
amount  due,  showing  a  balance  of  $2,812.30 
due  the  subcontractor  after  the  completion  of 
the  work.  Bannister  v.  Patty's  Ex'rs,  3.") 
Wis.  215;  Blethen  v.  Blake.  44  Cal.  117. 

3.  Appellants'  third  contention  Is  that 
there  is  a  fatal  variance  t)etween  the  allega- 
tions of  the  cross  complaint,  wherein  the  con- 
tract price  Is  specifically  alleged  at  $16,636. 
and  the  notice  of  the  lien  claimed,  $18,3a3.58. 
—that  being  the  reasonable  value  for  labor 
and  materials  furnished,— and  that  the  for- 
mer was  by  individuals,  and  the  latter  by  a 
partnership,  and  that  the  notice  was  not  sign- 
ed or  sworn  to.  Upon  an  examination  we 
find  that  the  notice  or  statement  for  a  lien 
was  subscribed,  "Duvall  and  Mills,  by  Rich- 
ard Duvall,"  and  was  sworn  to  by  Duvall, 
one  of  the  claimants  and  Joint  contractors. 
The  claim  was  properly  sworn  to,  and  the 
Jurat  was  sufficient,  under  the  provisions  of 
section  10.  c.  30,  I>aws  1890.  Neither  sec- 
tion 10,  15,  nor  17.  Id.,  required  the  state- 
ment to  contain  the  conditions  of  the  con- 
tract, or  that  the  several  contracts  should  be 
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.  separately  stated.  Tbe  statement  was  te- 
qulred  to  contain  a  notice  of  tbe  intention  to 
claim  a  Hen,  a  description  of  tbe  property  to 
be  charged,  an  abstract  of  indebtedness, 
sbowing  tbe  wbole  amount  of  tbe  debt  and 
credit,  and  tbe  balance  due  or  to  become  due, 
with  a  verification  of  one  or  all  of  tbe  claim- 
ants, or  by  some  one  for  them.  The  notice  or 
statement  contained  sufficient  facts  to  Justify 
a  lieu  under  tbe  statute  as  it  then  existed. 
By  section  14,  an  incorrect  statement  of  an 
amount  due  did  not  invalidate  it,  unless  made 
In  bad  faltb.  Phil.  Mech.  Liens,  $  3o5;  Gar- 
ner V.  Van  Patten,  20  Utah,  — ,  58  Pac.  684. 

4.  Appellants'  fourth  contention  is  un- 
tenable. The  notice  was  in  compliance  witb 
sections  10,  17,  Sess.  Laws  1800;  and  it  was 
not  necessary  to  state  the  amount  of  worl^ 
done  or  materials  furnished,  and  amount  due 
on  each  of  the  separate  contracts.  Under  sec- 
tion 17,  where  the  worli  is  continuous  the  lien 
attaches,  even  If  the  work  is  done  or  mate- 
rials furnished  under  separate  contracts. 
The  notice  compiled  witb  section  10,  and 
stated  tbe  total  amount  of  debt  and  credit, 
and  tbe  balance  due. 

5.  Tbe  appellants  contend  that  tbe  notice 
for  lien  was  not  filed  within  40  days  from 
tbe  last  day  of  doing  woric  and  furnishing 
materials.  We  find  that  the  notice  of  lien 
was  filed  March  28,  1801.  Tbe  complaint, 
as  amended,  alleges  the  completion  of  tbe 
contract,  last  worlc  done,  and  materials  fur- 
nished, March  1,  1801.  Tbe  notice  was  filed 
within  40  days  from  tbe  completion  of  the 
contract,  as  required  by  tbe  statute.  Under 
this  head  appellants  also  contend  that,  under 
section  21,  no  lien  shall  bold  tbe  property 
longer  than  one  year  after  filing  tbe  state- 
ment, unless  an  action  be  commenced  within 
that  time  to  enforce  the  same;  that  tbe  state- 
ment was  filed  March  21,  1891,  and  that  tbe 
cross  complaint  of  Duvail  &  Mills  was  filed 
to  enforce  the  contract  February  1,  1892,  but 
that  no  summons  was  ever  issued  on  the  cross 
complaint,  or  service  had  thereof,  until  Oc- 
tober 1,  1800,  either  upon  Wright,  the  prin- 
cipal contractor,  or  tbe  defendants  Caine  and 
Hooper,  and  that  Wright  had  never  appeared; 
that  a  purported  copy  of  the  cross  complaint 
was  mailed  to  Wright  at  Butte,  after  October, 
1800,  and  returned  indorsed,  "Received  a  a^y 
of  the  within,"  and  signed  by  Wright  (but  no 
proof  of  Wright's  handwriting  is  shown), 
and  that  by  reason  of  the  delay  defendants 
have  lost  ail  means  of  indemnity  against 
Wright  and  bis  bondsmen  on  accoimt  of  the 
intervening  insolvency  of  Wright  and  his 
bondsmen;  that  the  action  was  not  com- 
menced within  the  year,  as  required  by  sec- 
tion 21;  that  under  section  81,  c.  30,  Laws 
1800,  the  practice  is  declared  to  be  in  ac- 
cordance with  the  Code  of  Civil  Procedure; 
that  section  305  of  said  Code  (being  section 
3221,  Comp.  Laws  1888)  provides  that  "tbe 
cross-complaint  must  be  served  upon  the 
parties  affected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  to  tbe  original 
complaint."    Upon  an  inspection  of  the  rec- 


ord, we  find  that  the  original  summons  was 
issued  December  15,  1881,  and  personally 
served  on  Duvall  &  Mills  on  January  7,  1882. 
together  with  a  copy  of  the  complaint.  A 
stipulation  was  filed  February  1st,  giving 
DuvaU  &  Mills  until  February  1,  1892,  in 
which  to  answer.  On  that  day  they  appeared 
and  filed  their  answer  and  cross  complaint. 
The  notice  of  lien  was  recorded  on  March 
28.  1801.  Tbe  answer  and  cross  complaint 
were  filed  within  the  year.  Defendant  Wright 
admitted  service  on  tbe  bacli  of  tbe  stmunons, 
as  follows:  'T  hereby  accept  service  of  the 
within  summons  this  8th  day  of  January, 
1802.  [Signed]  t!\  M.  Wright."  On  October 
1  1896,  the  answer  and  cross  complaint  were 
mailed  to  Wright,  at  Butte,  Mont,  by  the  at- 
torneys for  the  cross  complamants,  and  at 
their  request  be  wrote  on  the  back  thereof 
the  following:  "Received  a  copy  of  the  with- 
in answer  and  cross  complaint  F.  M. 
Wright."  The  same  was  thereafter  filed. 
No  service  of  the  cross  complaint  or  copy 
thereof,  was  made  upon  the  defendants  Caine 
and  Hooper  until  October  1,  1896.  As  to  tbe 
service  of  the  summons  on  Contractor  Wright, 
we  are  of  the  opinion  that  his  admission  of 
service,  as  it  appears  on  the  back  of  the 
summons  in  the  principal  case,  was  suflScient 
proof  of  service  of  the  summons  in  that  case, 
under  sections  3203,  3204,  Comp.  Laws  Utah 
1888.  Personal  service  of  the  original  sum- 
mons was  also  made  upon  Oaine  and  Hooper. 
In  our  opinion,  the  provision  of  section  3203 
does  not  require  service  of  summons  within 
the  year,  but  the  summons  is  required  to  be 
issued  within  tbe  year  from  the  filing  of  the 
complaint  The  summons  on  tbe  original 
complaint  was  Issued  within  the  year,  and 
service  bad.  From  the  time  of  the  service 
of  the  summons,  as  stated,  the  court  had  ac- 
quired Jurisdiction  of  the  parties,  and  control 
Oi;  all  tbe  subsequent  proceedings  in  that 
case.  Section  3214,  Id.  Section  ;i231,  Id., 
provides:  "Whenever  the  defendant  seeks 
affirmative  relief  against  any  party  relating 
to  or  depending  upon  tbe  contract  or  transac- 
tion upon  which  the  action  is  brought,  or 
affecting  tbe  property  to  which  tbe  action 
relates,  be  may,  in  addition  to  bis  answer, 
hie  at  the  same  time,  or  by  permission  of  the 
court  subsequently,  a  cross  complaint.  Tbe 
cross  complaint  must  be  served  upon  tbe  par- 
ties affected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  t»  an  original 
complaint"  Caine  and  Hooper,  DuvaU  & 
Mills,  and  Contractor  Wright  were  all  made 
defendants  and  served  with  summons  in  the 
original  case.  They  were  all  before  the  court. 
As  to  these  parties,  it  was  not  necessary 
that  summons  be  issued  on  the  filing  of  the 
cross  complaint  of  Duvall  &  Mills,  bnt  it  was 
necessary  that  tbe  cross  complaint  should  be 
served  upon  Caine  and  Hooper  &  Wright  as 
they  were  parties  affected  by  the  allegations 
thereof.  This  cross  complaint  was  served, 
but  not  until  October,  1896.  Until  such  serv- 
ice tbe  court  would  have  Jurisdiction  over 
the  parties,  but  not  over  subject-matter  in- 
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rolved  in  said  cross  complaint  bo  as  to  be 
able  to  detennlne  the  rights  of  the  parties 
thereunder.  White  t.  Patton.  87  Cal.  151,  25 
Pac.  270.  Section  3231  does  not  require  the 
cross  complaint  to  be  served  within  one  year 
from  the  time  of  Sling  the  complaint.  It 
may  be  Hied  at  the  same  time  with  the  an- 
swer, or,  by  permission  of  the  court,  it  may 
be  illed  at  a  subsequent  date,  and  it  must  be 
served  upon  the  parties  affected  thereby;  and 
such  parties  may  demur  or  answer  thereto 
as  to  an  original  complaint.  The  cross  com- 
plaint by  Buvall  &  Mills  was  filed  February 
1,  1802,-1688  than  one  year  following  the 
date  of  filing  the  notice  of  lien.  The  cross 
complaint  was  therefore  filed  within  one  year 
from  the  time  of  filing  the  statement  or  no- 
tice of  lien,  under  the  requirements  of  section 
21,  c.  30,  Laws  18G0.  The  time  for  serving 
the  cross  complaint  is  not  fixed  by  statute, 
but  no  unreasonable  delay  should  be  allowed 
for  service  thereof.  It  should  be  served 
within  a  reaaonaole  time.  What  was  a  rea- 
sonable time  in  this  case  was  a  question  with- 
in the  discretion  of  the  trial  court.  The  mo- 
tion of  defendants  Calne  and  Hooper  to  dis- 
miss the  cross  complaint  for  laches  in  the 
service  thereof,  and  for  want  of  prosecution, 
was  denied.  We  are  not  disposed  to  question 
this  ruling.  The  aross  complaint  was  served 
long  before  the  time  of  the  trial,  and  defend- 
ants Calne  and  Hooper  filed  their  answer 
thereto.  The  parties  and  the  subject-matter 
were  before  the  court,  and  the  issue  was  de- 
termined against  Calne  and  Hooper.  Cktmp. 
Laws  1888,  S»  8214,  3678,  3231.  In  Society  t. 
Fella,  54  Cal.  S98,  the  supreme  court  set 
aside  a  Judgment  in  favor  of  the  cross  com- 
plainant because  the  cross  oomplalnt  was  not 
served;  and  the  case  was  remanded,  with  in- 
structions to  allow  the  defendant  to  serve 
her  answer  and  cross  complaint  upon  the 
defendants  affected  thereby,  after  which  they 
were  to  try  the  issues.  The  answer  by  way 
of  cross  complaint  set  up  matters  InTolvlng 
the  defendant's  right  to  a  judgment  lien  upon 
the  property  in  question.  As  to  the  proof  of 
the  signature  of  the  defendant  Wright  to  the 
admission  of  the  service  of  the  cross  com- 
plaint on  him,  the  findings  show  that  the  ad- 
mission of  service  was  signed  by  defendant 
Wright  nils  finding  is  presumed  to  be  sup- 
ported by  the  evidence.  Gomp.  Laws  t^tah 
1888,  H  3214,  36 tS. 

S.  Appellants  claim  that  the  lien  does  not 
relate  back  to  the  time  when  the  flmt  work 
was  done,  as  the  notice  simply  claims  a 
lien  on  the  premises  for  $2,812.31,  with  legal 
Interest  from  the  time  of  the  completion  of 
the  contract  which  is  alleged  to  be  March 
31,  1801.  The  cross  complainants  must  be 
held  as  concluded  by  their  claim  as  set  up 
in  their  complaint  and  cross  complaint. 
They  claim  a  lien  from  the  date  of  the  com- 
pletion of  their  contract,  which  was  alleged 
to  be  March  31,  1891.  Under  the  statute, 
however,  the  lien  may  relate  back  to  the 
time  of  the  commencement  of  the  work  and 
the   furnishing  of   materials.    Morrison   v. 


Carey-Lombard  Co.,  fl  Utah,  70,  33  Pac.  238; 
Laws  1890,  c.  30,  g{  1,  19. 

Oross  Appeal  of  Duvall  &  Mills. 

In  this  case  Duvall  &  Mills,  the  cross  com- 
plainants, recovered  a  judgment  lien  for  the 
sum  of  $1,798.20  against  Calne  and  Hooper, 
but  without  interest  to  the  date  of  the  de- 
cree. DuTall  &  Mills  appeal  from  the  Judg- 
ment, and  claim  that  the  court  erred  in  not 
awarding  interest  at  8  per  cent  from  March 
1,  1891,  the  date  as  alleged  when  the  con- 
tract for  work  and  material  was  completed, 
and  ask  a  modification  of  the  decree  In  this 
and  other  respects.  The  court  by  Its  find- 
ings, allows  $1,798.20,  as  the  Just  sum  for 
which  Duvall  &  Mills  were  entitled  to  a 
lien  under  their  subcontract  for  material 
furnished  and  labor  performed,  but  without 
interest.  Interest  is  given  in  money  de- 
mands as  damages  for  delay  in  payment. 
When  it  is  reserved  expressly  in  the  con- 
tract, or  is  implied  by  nature  of  the  prem- 
ises, it  becomes  part  of  the  debt,  and  is 
recoverable  as  of  right;  but  when  it  is  giv- 
en as  damages,  it  is  often  a  matter  of  dis- 
cretion. Where  the  Interest  is  recoverable, 
not  as  a  part  of  the  contract  but  by  way 
of  damages,  if  the  plaintiff  has  been  guilty 
of  laches  in  unreasonably  delaying  the  pros- 
ecution of  his  case,  or  of  unreasonable  de- 
lay in  filing  his  cross  complaint,  or  other 
unreasonable  and  unnecessary  delay,  it  may 
properly  be  withheld,  although  the  plaintiff 
may  be  entitled  to  recover  the  ■principal 
sum  due  him.  The  giving  or  withholding 
of  interest  being,  under  the  circumstances, 
largely  In  the  discretion  of  the  court,  it  had 
a  right  to  take  into  consideration  the  facts 
of  the  delay  and  laches,  if  any,  of  i»uvall 
&  Mills  in  filing  their  cross  complaint  and 
for  that  reason  withhold  interest  and  allow 
damages.  Stewart  v.  Schell  (C.  0.)  31  Fed. 
65;  Redfield  v.  Iron  Co.,  110  U.  S.  174,  3 
Sup.  Ot  570,  28  L.  Ed.  109;  Express  Oo.  v. 
Milton,  11  Bush,  49;  Bann  v.  Dalzell,  3  Car. 
&  P.  376.  The  findings  show  that  Duvall 
&  Mills  delayed  the  service  of  their  cross 
complaint  for  about  four  years  after  it  was 
filed.  It  is  quite  probable  that  the  trial 
was  delayed  for  this  cause.  Although  there 
is  no  finding  to  this  effect  the  fact  of  the 
delay  appears.  The  court  could  properly 
refuse  to  grant  Interest  because  of  such 
laches,  and  yet  find  in  plaintiffs'  favor  for 
the  amount  of  damages  due  on  their  con- 
tract. It  appears,  however,  that  there  is  no 
bill  of  exceptions  in  this  case,  and  there  is 
no  testimony  before  this  court  In  such 
case  the  general  rule  is  that,  where  the  evi- 
dence is  not  before  the  court  on  appeal,  the 
correctness  of  the  findings  will  not  be  ques- 
tioned, except  in  so  far  as  they  are  contra- 
dictory or  conflicting.  2  Enc.  Pi.  &  Prae. 
p.  487;  Morrow  v.  lender,  77  Wis.  77,  45 
N".  W.  956;  Claybangh  v.  Hennessy.  21  III. 
App.  124.  The  court  found  that  Duvall  & 
Mills  were  entitled  to  a  lien  for  $1,798.20. 
without  interest    This  being  the  finding  of 
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an  ultimate  fact,  without  contradiction,  and 
tliere  being  no  evidence  before  this  court, 
tbe  presumption  follows  that  the  flndiogs 
are  supported  by  cTldence  that  would  Justi- 
fy the  court  In  withholding  interest  on  the 
amount  of  the  Hen  prior  to  the  date  of  the 
decree.  Blethen  v.  Blake,  44  Oal.  117; 
Smith  V.  Acl^er.  6z  Cal.  217;  Same  v.  James, 
131  Ind.  131,  30  N.  E.  902;  Perry  t.  Quack- 
«nbu8h.  105  Cal.  309,  38  Pac.  740. 

We  And  no  merit  in  the  other  assignments 
■of  error  containeu  In  the  cross  appeal.  Up- 
on the  whole  record,  we  are  of  the  opinion 
that  the  appeal  of  Dnvail  &  Mills  should  be 
dismissed,  with  costs  to  defendants  Calne 
and  Hooper,  and  that  the  decree  of  the  dis- 
trict court  should  be  affirmed,  with  costs  to 
the  cross  complainants,  DuvuU  &  Mills,  and 
it  Is  so  ordered. 

BARTCH.  C.  J.,  and  BASKIX,  J^  concur. 


<9  Wyo.  178) 

UNDERWOOD  t.  DAVID  et  al. 

(Supreme  Court  of  Wyoming.     Aug.  1.  1900.) 

APPEAL  AND  ERROR— RECORD— TRANSCRIPT- 
RECORD    AND    PKOCEBDINQS    IN 
ANOTHER  SUIT. 

1.  ReT.  St.  I  4254,  requiring  that  there  shall 
tie  filed  with  the  petition  in  error  a  transcript 
of  80  much  of  the  record  as  shall  be  necessa- 
ry to  exhibit  the  errors  complained  of,  is  com- 
fiied  with  by  the  filing  of  a  petition  reciting 
that  a  tninscript  of  the  record  and  proceedings, 
duly  certified,  "are  hereto  annexed  and  made 
«  part  of  this  petition." 

2.  Hie  pieadines  and  proceedings  In  another 
suit  are  improperly  embraced  in  the  transcript 
on  apppnl,  whore  they  do  not  appear  in  the  bill 
-of  excfptions,  since  they  could  only  have  been 
liroperly  considered  in  the  lower  court  by  their 
introduction  in  evidence,  and,  if  so  introduced, 
•could  only  have  been  presei-ved  by  bill  of  cx- 
'Ceptions. 

3.  In  proceedings  for  review  of  an  order  made 
by  a  trial  court  vacating  a  former  order  con- 
firming a  judicial  sale,  it  appeared  that  the 
order  confirming  the  sale  and  the  order  vacat- 
ing the  confirmation  each  recited  that  the  cause 
-came  on  to  be  heard  on  the  protest  on  file 
again.st  the  confirmation,  and  the  transcript 
stated  that  the  protest  was  lost  from  the  files; 
but  its  contents  were  not  set  forth,  and  it 
did  not  appear  what  matters  were  considered 
by  the  court  in  rruard  thereto.  Held  that,  as 
it  did  not  alllrmatively  appear  that  the  protest 
was  mado  du  the  record  alone,  the  transcript 
was  insufficient  to  authorize  a  review  of  the 
■proceedings. 

Error  to  district  court,  Laramie  county; 
•Charles  W.  Bramel.  .Tudge. 

Action  by  A,   Underwood  against  James 

B.  David  and  Edward  C.  David.  From  a 
Judgment  In  favor  of  defendants,  plain  tiCT 
brings  error.    Motion  to  dismiss.    Granted. 

Water  R.  Stoll.  for  plaintiff  in  error.    John 

C.  Balrd,  for  defendants  In  error. 


POTTER,  C.  J.  The  defendants  in  error 
move  for  a  dismissal  of  the  proceedings  In 
error  in  this  cause.  The  first  ground  of  the 
motion  is  that  there  Is  no  transcript  of  the 
record.  Attached  to  the  petition  In  error  Is 
what  purports  to  be  a  transcript  of  the  rec- 


ord, and  In  the  petition  In  error  occurs  the 
following:  "A  transcript  of  the  flies,  rec- 
ords, and  papers  of  said  final  order  and 
Judgment,  and  the  orders  and  proceedings, 
are  duly  certified  to  by  the  said  clerk  of 
court  of  said  district,  under  the  seal  there- 
of, and  are  hereto  annexed  and  made  a  part 
of  this  petition  In  error."  Counsel  for  de- 
fendants in  error  contends  that  this  is  not 
a  compliance  with  the  provisions  of  the  stat- 
ute (section  4254,  Rev.  St.)  and  rule  11  of 
this  court  requiring  that  there  shall  be  filed 
with  the  petition  In  error  a  transcript  of  so 
much  of  the  record  as  shall  be  necessary 
to  exhibit  the  errors  complained  of.  The 
proposition  urged  Is  that  annexing  the  tran- 
script to  the  petition  In  error,  and  making  it, 
by  an  allegation  therein,  a  part  of  it,  do  not 
amount  to  a  filing  of  the  transcript  with 
the  petition  In  error.  We  think  there  is  no 
merit  In  the  contention.  The  distinction,  if 
any,  is  altogether  too  technical.  By  being 
attached  to  the  petition,  and  In  that  manner 
filed,  the  transcript  is  filed  with  the  peti- 
tion,—as  much  so  as  If  filed  as  a  separate 
paper.  We  cannot  perceive  that  the  state- 
ment making  It  a  part  of  the  petition  ren- 
ders the  separate  filing  of  another  transcript 
necessary. 

Another  ground  npon  which  the  motion 
is  based  Is  that  there  is  no  bill  of  exceptions, 
and  It  Is  Insisted  that  the  record  discloses 
no  question  for  consideration  in  the  ab- 
sence of  a  bin.  (Counsel  for  plalntift  in  er- 
ror, on  the  other  hand,  contends  that  the 
order  complained  of  was  made  solely  npon 
the  record  proper,  and  that  a  bill  Is  not 
required  for  a  consideration  of  the  errors 
assigned.  No  bill  of  exceptions  is  contained 
In  the  record.  A  bill  of  exceptions  la  only 
required  to  make  that  a  part  of  the  record 
which  is  not  otherwise  a  part  of  it  If  coun- 
sel for  plaintiff  in  error  is  correct  In  his 
view  that  the  record  proper  discloses  all  that 
is  required  for  a  determination  of  the  ques- 
tions presented  by  the  petition  in  error,  then 
it  Is  evident  that  upon  the  ground  of  the 
absence  of  a  bill  of  exceptions,  the  proceed- 
ings should  not  be  dismissed.  These  pro- 
ceedings are  instituted  for  the  review  of  an 
order  made  by  the  district  court  vacating  a 
former  order  confirming  a  sale  to  plaintilt 
in  error  upon  an  execution  Issued  npon  a 
Judgment  in  a  certain  cause,  wherein  Val- 
entine Baker  et  al.  were  plaintiffs,  and  Hden 
Jenkins,  Edward  C.  David.  James  B.  David, 
Alexander  6.  McGregor,  and  Alice  Parshall 
were  defendants.  The  order  appealed  from 
not  only  vacated  the  previous  order  of  con- 
firmation, but  adjudged  the  sale  to  plaintiff 
In  error  to  be  null  and  void.  The  suit  above 
mentioned  was  brought  to  subject  certain 
real  estate  belonging  to  Helen  Jenkins  to 
the  payment  of  Judgments  theretofore  recov- 
ered against  her  by  the  plaintiffs  in  tbe 
suit  Edward  O.  David,  James  B.  David, 
and  Alexander  U.  McGregor,  defendants  in 
the  suit  respectively  held  mortgages  coTor- 
ing  various  tracts  of  the  lands  In  question. 


Digitized  by 


Google 


Wyo.) 


UNDERWOOD  v.  DAVID. 


1013 


The  final  decree  awarded  personal  Judg- 
ments to  each  of  the  last  above  named  de- 
fendants, declared  the  mortgages  of  Ekl- 
ward  C.  and  James  B.  David,  respectively, 
to  be  first  and  prior  liens  upon  the  lands 
covered  by  them,  and  ordered  the  sale  of 
all  the  property  by  a  special  master  commis- 
sioner therein  appointed  for  that  purpose. 
So  sale  was  made  by  such  commissioner, 
but  three  years  after  the  entry  of  the  final 
decree  an  execution  was  caused  to  be  Is- 
sued by  the  Davids,  and  in  June,  1895,  a 
sale  was  had  thereunder,  the  sheriff  of  the 
county  otticlatlng,  and  the  Davids  became 
severally  the  purchasers;  part  of  the  prop- 
erty being  bought  by  Edward  C.  David,  and 
part  by  .Tames  B.  David.  That  sale  was 
coBflrmed.  A  few  days  prior  to  any  action 
on  the  part  of  the  Davids  to  obtain  an  exe- 
cution, the  assignee  of  the  McGregor  Judg- 
ment caused  execution  to  issue  thereon,  and 
certain  lands  were  levied  on,  being  some  of 
the  same  lands  embraced  in  one  or  the 
other  of  the  David  mortgages.  Notice  of 
sale  was  published,  but  the  execution  was 
returned  unsatisfied  and  without  sale,  for 
the  reason,  as  stated  in  the  officer's  return, 
that  he  had  received  notice  that  the  district 
court  had  allowed  an  injunction  to  issue  in 
the  case  of  Helen  Jenkins  against  Alexander 
G  McGregor,  and  he  therefore  returned  the 
execution  not  satisfied,  by  order  of  the  court 
lu  June,  189C,  the  assignee  of  the  McGregor 
Judgment  caused  an  alias  execution  to  issue 
thereon,  under  which  the  sale  was  made  to 
plaintiff  in  error  of  the  lands  in  question; 
they  being  part  of  the  same  lands  covered 
by  one  or  the  other  of  the  David  mortgages, 
and  purchased  by  one  or  the  other  of  them 
at  the  sale  held  under  the  execution  issued 
at  their  Instance  In  1895.  That  sale  to  plain- 
tiff in  error  was  confirmed,  over  a  protest 
filed  by  Edward  C.  and  James  B.  David. 
Subsequently  they  moved  a  rehearing  of  the 
order  of  conflrmatton,  which  was  granted, 
the  sale  declared  null  and  void,  and  the  prior 
order  of  confirmation  vacated;  this  last  or- 
der being  the  one  now  complained  of.  The 
foregoing  facts  are  all  obtainable  from  an 
Inspection  of  the  record  proper.  Some  mat- 
ters are  Incorporated  In  the  transcript  which 
are  not  part  of  the  record,  and  canuot  be 
considered.  The  order  appealed  from  was 
made  in  the  cf  ?e  of  Valentine  Baker  et  al. 
against  Helen  Jenkins  et  al.,  already  men- 
tioned. We  ol>sorve  In  the  transcript  the 
pleadings,  proceedings,  ordoi-s,  and  Judg- 
ments In  a  case  wherein  Helen  Jenkins  was 
plaintiff,  and  Alexander  G.  McGregor.  Albert 
Chapman,  and  Ira  L.  Predendall  were  de- 
fendants. Chapman  was  the  assignee  of  the 
McGregor  Judgment,  and  Fredendall  was  the 
sheriff  of  the  county.  That  case  Is  probably 
the  one  wherein  the  injunction  issued  which 
prevented  the  sale  under  the  McGregor  exe- 
cution issued  in  isg.!.  Without  a  reference 
to  the  record  of  that  case,  however,  the 
court  would  have  no  means  of  knowing  that 
to  be  the  fact;   nor  is  there  anything  else- 


where In  the  transcript  to  show  what  final 
disposition  was  made  of  that  suit.  That 
action  was  an  independent  one.  Neither  of 
the  Davids  were  parties  to  it,  nor  was  the 
plaintiff  in  error.  The  proceedings  in  that 
action  (although  certain  of  them,  such  as  the 
pleadings  and  orders,  constitute  the  record 
In  the  suit  wherein  filed  or  made)  are  not. 
In  any  sense,  in  and  of  themselves,  part  of 
the  record  proper  In  these  proceedings,  seek- 
ing the  reversal  of  an  order  made  In  an 
altogether  different  cause.  They  could  not 
have  been  properly  considered  In  the  dis- 
trict court  In  making  the  order  complained 
of,  unless  Introduced  as  evidence;  and.  If  so 
introduced,  they  could  not  be  preserved  as 
part  of  the  record  except  by  a  bill  of  ex- 
ceptions. They  do  not  appear  in  a  bill  of 
exceptions,  and  therefore  are  clearly  improp- 
erly embraced  in  the  present  transcript  It 
is  noticeable  that  the  clerk  does  not  au- 
thenticate them  as  papers  and  proceedings 
In  the  action  wherein  the  order  appealed 
from  was  entered,  but  they  are  certified  as 
the  papers  and  proceedings  in  the  suit  of 
Helen  Jenkins  against  Alexander  6.  Mc- 
Gregor and  others,  and  very  properly  bo. 
Incorporated  in  the  transcript  also.  Is  a 
written  opinion  of  the  district  court  certi- 
fied to  as  filed  In  the  cause  of  Baker  et  al. 
against  Jenkins  et  al.  Although  the  opinion 
may,  and  seems  to,  have  been  filed  In  the 
cause  wherein  the  order  in  question  was 
made.  It  is  not  a  paper  which  la  of  itself 
part  of  the  record.  It  cannot  be  referred  to 
or  considered,  therefore,  for  any  effective 
purpose,  upon  the  motion  to  dismiss.  So 
much  for  that  embodied  in  the  transcript 
which  is  not  part  of  the  record. 

The  transcript  contains  the  pleadings,  the 
orders,  and  Judgment  of  the  court  in  the 
cause  wherein  the  order  In  controversy  was 
entered,  and  also  the  varktus  executions. 
and  the  ofllcers'  returns  thereon,  as  recorded 
In  the  execution  docket  These  are  all  mat- 
ters of  record,  and  require  no  bill  of  excep- 
tions to  entitle  them  to  consideration  in  this 
court.  Sections  3775,  3848,  Rev.  St  If  bu<  h 
matters  of  record  as  are  embraced  in  the 
transcript  are  sufficient  to  present  any  ques- 
tion raised  upon  tlie  petition  In  error,  no 
bin  of  exceptions  would  be  required  for  the 
determination  of  such  question,  and  the  pro- 
ceedings ought  not  In  such  case  to  be  dis- 
missed. They  must  be  regarded  as  sufficient 
in  case  the  order,  which  is  here  assigned  as 
error,  was  made  and  entered  solely  upon 
such  record,  and  without  the  consideration 
of  any  extraneous  matter.  Whether  or  not 
they  constitute  all  that  Is  essential  to  a  re- 
view of  I'he  order  must  be  disclosed  by  the 
authenticated  record  Itself.  The  order  con- 
firming the  sale  to  plaintiff  in  error,  which 
was  subsequently  set  aside,  recites:  "This 
cause  coming  on  to  be  heard  on  the  protest 
on  file  herein,  of  Edward  C.  David  and 
James  B.  David,  to  tlie  confirmation  of  a 
sale  of  certain  real  estate,  made  by  Ira  I-. 
Fiedendall,  then  sheriff  of  Laramie  county, 
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Wyoming,  nnder  an  execution  issned  out  of 
this  court  in  favor  of  Albert  Cbapman,  end 
to  the  granting  of  a  sberlff's  deed  to  A. 
Underwood,  the  purdiaser  at  the  aforesaid 
Bale,  and  Edward  C.  David  and  James  B. 
David  appearing  by  their  attorney,  J.  C. 
Baird,  and  Albert  Cbapman  and  A.  Under- 
wood appearing  by  their  attorneys,  H.  W. 
Breckons  and  D.  W.  Elliott,  argument  was 
heard  by  the  court,  on  the  lat  day  of  Octo- 
ber A.  D.  1807,  the  same  being  one  of  the 
regular  days  of  the  May,  A.  D.  1897,  term 
of  this  court;  and  the  court,  having  taken 
the  matter  under  advisement,  and  being 
fully  informed  In  the  premises,  now,  on  this 
day,  all  the  parties  being  present  and  repre- 
sented by  tlielr  respective  attorneys,  doth 
render  decision  herein,  and  doth  find  that 
said  proceedings  and  sale,  as  shown  by  the 
return  of  the  aforesaid  BheriflF,  filed  herein, 
was  made  in  all  respects  in  conformity  to 
law."  The  order  continues  by  confirming 
the  sale,  and  ordering  the  execution  of  a 
deed  to  the  purchaser.  Thus  it  expressly 
appears  that  the  hearing  was  liad  upon  a 
certain  protest  filed  in  the  cause.  The  na- 
ture of  that  protest,  or  the  grounds  thereof. 
Is  not  stated  in  the  order.  Neither  is  the 
protest  Incorporated  in  the  transcript.  It  is 
true,  the  transcript  states  that  the  protest 
Is  lost  from  the  files  and  cannot  be  found, 
but  its  contents  are  not  set  forth.  It  is 
doubtful,  to  say  the  least,  whether  the  derk, 
who  authenticates  the  transcript,  would  have 
had  any  authority  to  give  a  description  of 
the  protest  or  its  contents,  even  if  his 
knowledge  had  enabled  him  to  do  so.  It 
would  seem  that  the  only  power  to  effectively 
supply  tlie  loss  of  the  protest  by  a  statement 
of  its  cont^its  resided  in  the  court.  Doubt- 
less, the  court  might  so  preserve  it  by  sign- 
ing a  bill  containing  a  full  description  of  it. 
This,  however,  has  not  been  done.  Had  the 
order  shown  that  it  was  made  upon  a  protest 
based  upon  the  record,  it  is  probable  that 
enough  would  have  appeared.  In  the  absence 
of  the  protest  Itself,  to  warrant  a  review 
of  the  order  upon  the  record  alone.  But 
the  order  is  silent  respecting  the  character 
of  the  protest.  It  is  also  silent  (and  the 
same  Is  true  of  the  entire  record)  as  to  the 
matters  considered  by  the  court  in  arriving 
at  its  conclusion.  Irregularities  appearing 
upon  the  record,  or  matters  shown  thereby, 
do  not  compreliend  all  the  objections  possible 
to  be  urged  in  opposition  to  the  confirma- 
tion of  a  Judicial  sale.  Objections  which 
will  readily  occur  to  the  mind  of  every  law- 
yer to  be  shown  by  matters  aliunde  might 
be  preferred  in  resistance  of  confirmation, 
and  might  be  sufilolent  to  vitiate  the  sale. 
Kor.  Jud.  Sales  (:!u  Ed.)  110,  121. 

At  the  same  term  of  court,  the  protestants 
having  filed  a  motion  for  rehearing,  as  ap- 
pears by  the  orders  of  the  court  made  in 
the  premises,  such  motion  was  lieard  and 
taken  under  advisement    Subsequently,  the 


order  complained  of,  granting  a  rehearing, 
vacating  the  previous  order,  and  adjudging 
the  sale  null  and  void,  was  entered.  That 
order  states  that:  "This  cause  having  come 
on  heretofore  to  be  heard  on  the  motion 
for  rehearing  on  the  protest  against  the  con- 
firmation of  a  certain  sale  made  herein  on 
the  3d  day  of  August,  A.  D.  1806,  which 
sale  was  returned  as  having  been  made  to 
one  Abram  Underwood,  and  embracing  the 
following  described  lands,  •  •  •  which 
protest  was  on  the  4th  day  of  October  over- 
ruled, and  said  sale  confirmed  by  order  of 
this  court  on  last  said  day,  and  a  deed  order- 
ed to  be  made  by  the  sherlft  and  delivered 
to  said  purchaser;  and  the  court,  having  had 
the  said  motion  for  rehearing  under  advise- 
ment, doth  order,  adjudge,  and  decree  tliat 
a  rehearing  on  said  protest  be,  and  the  same 
is  hereby,  granted  and  allowed;  and  the 
court,  having  said  return  of  the  said  sherifT 
under  consideration,  the  protest  against  the 
confirmation  of  the  same  having  been  argued 
by  counsel,  and  being  fully  advised  in  the 
premises,  doth  find  generally  for  tlie  protes- 
tants and  against  the  said  return  of  said 
sheriff,  and  saith  that  the  said  sale  was  and 
is  void  and  of  no  effect."  The  sale  is  then 
disapproved,  and  the  previous  order  of  con- 
firmation canceled  and  set  aside.  This  order 
observes  the  same  silence  as  the  prior  one 
regarding  the  nature  of  the  protest  and  ob- 
jections to  confirmation.  We  have  not  failed 
to  note  the  fact  Uiat  no  reference  is  made 
to  the  introduction  of  evidence,  and  that 
nothing  is  said  in  the  orders  about  a  con- 
sideration of  matters  dehors  the  record.  But 
the  entries  do  not  affirmatively  declare  or 
clearly  disclose  that  the  record  alone  con- 
stituted the  foundation  of  the  protest,  or  the 
basis  of  the  court's  determination.  Conn- 
sel,  we  assume,  must  have  bad  some  reason 
for  bringing  Into  the  transcript  the  record 
in  the  separate  injunction  suit  Were  the 
proceedings  In  that  case  considered  by  the 
district  court?  If  so,  they  are  not  properly 
before  this  court.  The  trial  court  speaks  only 
by  the  record,  and  the  record  does  not  speak 
as  to  that  matter.  It  appearing  affirmatively 
that  the  hearing  was  had,  and  the  order 
complained  of  made  and  entered,  upon  con- 
sideration of  a  written  protest  not  In  the 
record,  we  cannot  say  that  the  decision  was 
founded  alone  upon  the  record  proper. 
Again,  without  the  protest  this  court  must 
remain  unenlightened  as  to  the  matters 
which  entered  Into  the  determination  of  tlie 
court  below,  and  as  to  the  points  or  questions 
really  decided.  For  the  reasons  aforesaid, 
the  record  is  insufficient  to  authorize  a  re- 
view of  the  order  complained  of.  The  other 
grounds  of  the  motion  to  dismiss  do  not  re- 
quire consideration.  The  motion  will  be 
granted.    Dismissed. 

COBN  and  KNIGHT,  JJ.,  concur. 
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aPPBL,  Chainn«n  County  Com'rs,  v.  STATE 

ex  rel.  SHUTTER-COTTRELL. 

♦Supreme  Ooiirt  of  Wyoming.     Aug.  1.  1900.) 

COUNTIES  —  MANDAMUS  —  PRESUMPTIONS  — 
.     i'LEADINQ— DENIAL    ON    INFORMATION    AND 

HELIEF— COUNTY  BOARD— RIGHT  TO  EMPLOY 
ASSISTANT  TO  COUNTY  ATTORNEY— ACTS  OF 
COMMISSIONERS  —  RATIFICATIO.V  —  CLAIMS- 
RECONSIDERATION. 

1.  A  petition  for  mandamus  to  compel  the 
clinirman  of  the  board  of  county  commissioners 
to  sign  a  warrant,  which  states  that  the  board 
allowed  petitioner  s  claim  and  ordered  it  paid, 
and  that  the  clerk  drew  a  warrant  therefor,  is 
not  demurrable  for  failure  to  state  that  there 
were  funds  in  the  treasury  to  pay  the  same, 
and  that  an  itemized  statement  of  the  daim 
was  filed,  since  Rer.  St.  f  1216,  forbidding  the 
i.s.sue  of  demand  warrants  unless  there  are 
funds  on  hand  to  pay  the  same,  and  Const,  art. 
16,  §  7,  prohibiting  the  audit,  allowance,  or 
payment  of  claims  unless  a  sworn  itemized 
statement  bo  tiled,  apply  to  the  drawing  the 
warrants  in  the  first  instance,  and  on  demurrer 
it  will  be  presumed  that  the  officers  did  not 
Tiolate  the  law. 

2.  In  mandamus  to  compel  the  chairman  of 
the  board  of  county  commissioners  to  sign  a 
warrant,  an  allcRation  in  the  answer  that  de- 
fendant has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  whether  there  are 
sufficient  funds  in  the  treasury  to  pay  the  war- 
rant, and  therefore  denies  that  there  are  suffi- 
cient funds,  is  not  such  a  denial  of  the  exist- 
ence of  funds  as  will  put  the  petitioner  to  proof 
of  the  fact;  the  fact  attempted  to  be  denied 
being  one  which  defendant  ought  to  know,  and 
had  moans  of  knowing,  by  reason  of  his  office. 

3.  Under  Rev.  St.  8  IIW,  providing  that  the 
county  attorney  shall  appear  for  the  county 
in  all  proceedings  wherein  said  county  is  a  par- 
ty, but  that  such  section  shall  not  prevent  the 
county  commissioners  from  employing  an  attor- 
ney to  assist  the  county  attorney,  the  county 
commissioners  were  authorized  to  employ  an 
attorney  to  assist  the  county  in  defending  the 
county  in  proceedings  to  compel  the  county 
board  to  designate  a  particular  paper  as  the 
official  paper  of  the  county. 

4.  It  IS  a  sufficient  compliance  with  Rev.  St. 
{  llOl,  requiring  that,  when  an  attorney  is 
employed  by  the  county  commissioner  in  a  pro- 
ceeding against  the  county,  the  nature  and 
necessity  of  the  employment  shall  appear  on  the 
record  of  the  board,  if  a  resolution  be  entered 
on  the  records,  at  the  time  when  the  claim  of 
such  assistant  attorney  is  allowed,  describing 
the  suit  in  which  he  was  employed,  and  its  na- 
ture, stating  his  employment  to  assist  the  coun- 
ty attorney,  and  that  such  employment  was 
necessary  for  a  successful  defense. 

5.  Under  Rev.  St.  |  1104,  providing  that, 
when  an  attorney  is  employed  by  the  county 
commissioners  to  assist  a  county  attorney  in  a 
proceeding  against  the  county,  the  nature  and 
necessity  for  such  employment  must  appear  on 
the  record  of  the  board,  the  board  is  the  judge 
of  tho  necessity  for  such  employment,  and  its 
determination  thereon  can  only  be  attacked  for 
fraud. 

0.  Where  an  attorney  was  employed  by  two 
county  commissioners,  at  a  time  when  the  board 
was  not  in  session,  to  assist  the  county  attor- 
ney in  defending  a  proceeding  against  the  coun- 
ty, the  passage  of  a  resolution  accepting  such 
employment,  and  the  allowance  of  such  attor- 
ney's claim,  are  a  complete  ratification  of  the 
act  of  the  commissioners. 

7.  Where  a  county  board  refused  to  allow 
H  claim,  and  on  the  following  day  reconsidered 
the  disnllowance  and  allowed  it,  no  rights  of 
third  parties  having  intervened,  their  action 
was  within  their  powers. 

Krror  to  district  court,  Sweetwater  county; 
David  II.  Uaig,  Judge. 


MandunuB  by  O.  W.  Shattef-Oottrell 
against  Peter  Appet,  as  chairman  of  the 
boarfl  of  coanty  commlsslouers.  From  an 
order  overruling  a  demurrer,  and  from  a 
Judgment  awarding  a  peremptory  writ,  de- 
fendant brings  error.    Afllruied. 

D.  A.  Reavlll,  D.  A.  Preston,  and  John  H. 
Chiles,  for  plaintiff  In  error.  M.  C.  Brown, 
for  defendant  In  error. 

POTTEK,  O.  J.  This  was  an  application 
In  the  district  court,  on  the  relation  of  G. 
W.  Shutter-Cottrell,  for  a  writ  of  mandamus 
to  compel  Peter  Appel,  the  chairman  of  tbe 
board  of  county  commissioners,  to  sign  a 
warrant  ordered  to  be  Issued  by  the  board 
to  the  relator,  In  the  sum  of  $200.  The  alle- 
gations of  the  petition  are  substantially  as 
follows:  That  said  Appel  is  the  legally  chos- 
en chairman  of  the  board  of  county  commis- 
sioners of  Sweetwater  county;  that  on  April 
5,  1800,  the  said  board,  at  a  regular  session 
thereof,  allowed  a  claim  of  the  relator  in  the 
sum  of  $200,  and  ordered  It  paid  out  of  tbe 
general  fund  of  the  county,  and  ordered  tbe 
county  clerk  to  draw  a  warrant  for  the 
same  In  relator's  favor;  that  the  clerk  drew 
said  warrant,  and  signed  and  sealed  the 
same,  and  the  county  treasurer  countersign- 
ed It,  but  that  Peter  Appel,  the  chairman 
of  tbe  board,  refused  to  sign  said  warrant, 
although  relator  bad  demanded  of  blm  that 
he  sign  it,  as  ordered  and  drawn  by  the 
board.  A  copy  of  tbe  warrant,  as  made 
out  by  the  clerk.  Is  set  out,  by  which  It  ap- 
pears that  it  Is  numbered  13,741,  dated  April 
5,  1890,  and  commands  tbe  county  treasurer 
to  pay  to  G.  W.  Shutter-Cottrell,  or  order, 
$200,  for  county-attorney  assistance,  out  of 
tbe  general  fund,  and  represents  that  It  Is 
Issued  by  order  of  tbe  board,  and  bears 
the  signatures  of  tbe  clerk  and  treasurer  of 
the  county.  It  is  alleged  that  without  the 
signature  of  tbe  chairman  of  the  board  tbe 
warrant  Is  of  no  value,  and  that  relator 
is  without  remedy  except  in  this  proceeding. 
The  prayer  is  for  a  writ  of  mandamus  com- 
manding tbe  defendant  (plaintiff  in  error 
here)  to  sign  said  warrant  as  chairman  of 
tbe  board.  Upon  the  filing  of  the  petition, 
and  its  presentation,  with  affidavits  and  cop- 
ies of  records,  as  is  shown  by  the  order  of 
the  district  Judge,  an  order  was  made  by 
said  Judge  that  the  application  be  fi-xed  for 
hearing  at  a  date  named  therein,  and  that 
the  defendant  appear  and  show  cause  why 
a  peremptory  writ  of  mandamus  should  not 
be  Issued  in  accordance  with  the  prayer  of 
the  petition.  On  the  day  fixed  by  said  order, 
the  defendant  filed  a  demurrer  to  the  peti- 
tion on  tbe  groimd  that  the  same  does  not 
^ate  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  submitted 
without  argument  and  overruled,  and  tbe 
detendant  excepted  thereto.  Thereupon  de- 
fendant filed  an  answer  alleging  that  on 
March  7,  1809,  the  relator  presented  to  the 
board  a  claim  of  $200  (the  same  mentioned 
in  the  petition)  alleged  to  be  due  him  for 


Digitized  by 


v^oogle 


1U16 


ei  PAOIFIO  BBPO&TBB. 


(Wyo. 


KTTlces  as  as  attorney  and  connaelor  at 

law  In  assisting  tbe  connty  and  prosecnting 
attorney  of  said  county  in  the  case  of  Rob- 
ert Smith  against  the  board  of  county  com- 
missioners of  Sweetwater  county,  pending 
Ir.  the  district  court  of  Sweetwater  county, 
which  was  a  mandamus  proceeding  brought 
to  compel  the  board  to  designate  the  Bock 
Springs  Miner,  a  newspaper,  as  the  official 
paper  of  said  county.  It  is  averred  that  at 
all  times  from  the  Institution  of  that  case 
until  Its  final  determination  the  county  and 
prosecuting  attorney  of  said  county  was 
present  In  said  county,  and  not  absent  there- 
from; that  the  relator  was  never  employed 
by  the  board  In  said  case,  or  in  any  other 
cause;  that  no  necessity  existed  for  the  em- 
ployment of  counsel,  and  no  minutes  or  rec- 
ord of  said  board  were  ever  made,  kept  or 
entered,  showing  the  necessity  and  nature 
of  said  alleged  employment  It  is  further 
alleged  by  the  answer  that  on  the  4th  day 
of  April,  1800,  the  board  rejected  and  dis- 
allowed the  relator's  said  claim,  and  that 
the  action  of  the  board  In  reconsidering  the 
matter  and  allowing  the  claim  as  alleged  In 
the  petition  was  without  jurisdiction.  Illegal, 
and  void;  that  the  said  claim  has  never 
been  allowed  by  the  board,  and.  If  so  allow- 
ed, the  action  was  without  Jurisdiction,  il- 
legal, and  void;  that  said  claim  Is  not  a 
valid  charge  against  said  county,  and  the 
board  exceeded  Its  power  in  allowing  it 
The  following  also  appears  in  the  answer: 
"That  the  defendant  has  no  Information  or 
knowledge  sufficient  to  form  a  belief  as  to 
whether  or  not  there  are  any  funds  In  the 
county  treasury  of  the  said  county  with 
which  to  pay  the  said  warrant,  and  there- 
fore alleges  the  truth  to  be  that  there  are 
no  funds  with  which  to  pay  the  same."  The 
cause  was  finally  heard  and  determined  up- 
on the  petition,  answer,  and  an  agreed  state- 
ment of  facts.  The  agreed  statement  Is  as 
follows:  "That  on  the  12th  day  of  Feb- 
ruary, A.  D.  1899,  D.  G.  Thomas,  datelng 
to  act  by  direction  of  two  of  the  commis- 
sioners, requested  the  relator  to  aid  him 
in  representing  the  county  In  resisting  cer- 
tain mandamus  proceedings  brought  by  Rob- 
ert Smith  against  the  board  of  county  com- 
missioners of  Sweetwater  county  to  require 
said  board  to  designate  the  Rock  Springs 
Miner,  a  newspaper  published  In  Sweetwater 
county,  as  the  official  paper  of  the  county; 
that  thereafter,  and  on  or  about  the  15th 
day  of  February,  and  before  said  matter 
was  tried  and  considered  by  the  court  T. 
B.  Davis  and  Marcus  Outson,  being  both 
county  commissioners  of  said  county,  and 
being  there  in  the  office  of  D.  G.  Thomas, 
at  Rock  Springs,  Wyoming,  talked  with  re- 
lator about  his  employment  In  the  said  mat- 
ter of  mandamus,  and  consulted  with  him 
about  the  case;  that  on  the  25th  day  of  Feb- 
ruary, 1899,  said  case  came  on  for  bearing, 
and  was  tried  and  determined  by  the  court 
Judgment  being  rendered  in  favor  of  the 
said  board  of  commissioners.    That  in  said 


trial  the  relator  In  part  represented  the  said 
board,  and  performed  such  service  therein 
as  an  attorney  at  law  as  required  by  bis 
employment;  that  thereafter  the  reUtor  pre- 
pared his  bill  for  services  in  due  form  as 
by  law  required,  and  presented  same  to 
board  for  allowance.  That  the  action  of 
said  board  and  its  proceedings  upon  said 
bill  fully  appear  in  the  certified  copy  of  tbe 
proceedings  of  the  board  hereto  attached." 
From  the  copy  of  the  board's  proceedings 
attached  to  the  statement  it  appears  that 
at  a  meeting  held  March  7,  1899,  tbe  biU 
of  relator  was  presented  and  referred  to  tbe 
county  attorney.  That  officer,  by  a  com- 
munication dated  March  21,  1899,  announced 
as  his  opinion  that  the  claim  was  legal  and 
ought  to  be  paid.  At  a  subsequent  meeting 
of  the  board,  held  April  4,  1899,  several 
claims  against  the  county  were  allowed,  and 
warrants  ordered  to  be  Issued  for  the  same, 
and  the  relator's  claim  was  rejected.  Tbe 
board  adjourned  until  the  following  day, 
April  5,  1899.  On  that  day  the  board  met 
pursuant  to  adjournment,  and  the  record 
of  that  meeting  contains  the  following: 
"Mr.  G.  W.  Sbutter-Cottrell  being  present 
in  person.  It  was  moved  by  Mr.  T.  V.  Davis, 
and  seconded  by  Mr.  Outson,  and  carried, 
that  the  minutes  of  April  4,  1809,  be  recon- 
sidered, in  that  part  having  reference  only 
to  the  rejection  of  Mr.  G.  W.  Shutter-Cott- 
rell's  bill.  Moved  by  Mr.  T.  V.  Davis,  and 
seconded  by  Mr.  Outson,  and  carried  (Mr. 
T.  V.  Davis  and  Mr.  Outson  voting  In  the 
atilrmatlve,  and  Mr.  P.  Appel  in  the  nega- 
tive), that  the  following  resolution  be  made 
a  part  of  the  record  of  the  proceedings  of 
tbe  meethig  of  April  5,  1899:  'Resolution. 
Whereas,  on  the  9th  day  of  February  A.  D. 
1899,  Robert  Smith  sued  the  board  of  coun- 
ty commissioners  and  P.  E.  Du  Sault,  county 
clerk  of  Sweetwater  county,  upon  manda- 
mus proceedings,  in  this,  to  wit  to  compel 
the  said  board  to  grant  and  give  to  him, 
the  said  Robert  Smith,  the  county  printing; 
it  further  appearing  to  said  board  that  the 
county  attorney,  D.  G.  Thomas,  desired  and 
needed  legal  assistance  in  the  defense  of 
said  suit  and  to  protect  county  Interests 
therein,  and  that  said  county  attorney,  by 
the  advice  of  a  majority  of  said  board,  did 
employ  G.  W.  Shutter-Cottrell  to  assist  in 
the  defense  of  said  suit  at  a  time  when 
tbe  commissioners  were  not  in  session;  that 
said  employment  was  necessary  for  the  suc- 
cessful defense  of  said  cause  against  the 
said  board  of  the  county  commissioners  and 
the  said  county  clerk,  P.  E.  Du  Saulf  "  Then 
appears  the  following:  "It  was  moved  by 
Mr.  T.  V.  Davis,  and  seconded  by  Mr.  Outson, 
and  carried  (T.  V.  Davis  and  Mr.  Outson  vot- 
ing in  the  affirmative,  and  P.  Appel  in  the 
negative),  that  the  following  bills  be  exam- 
ined, audited,  and  allowed,  and  the  clerk  or- 
dered to  draw  warrants  for  same  (Mr.  Appel 
stating  that  it  was  his  belief  that  the  pay- 
ment of  Mr.  Shntter-Cottrell's  bill  was  not  le- 
gal):  G.  W.  Shutter-CJottrell,  Co.  attorney's. 
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assistance  In  the  mandamus  case  of  R.  Smith 
vs.  the  board  of  the  county  commissioners 
and  the  clerk  of  Sweetwater  county,  $200.00." 
The  copy  of  the  proceedings  In  the  record 
shows  that  other  bills  were  at  the  same 
time  allowed,  and  warrants  ordered  drawn 
to  pay  them;  but  the  Items  thereof  are  not 
given,  for  the  reason,  as  stated,  that  they 
do  not  refer  to  the  claim  In  controverey. 
The  court  decided  In  favor  of  relator,  and 
awarded  a  peremptory  writ. 

The  overruling  of  the  demurrer  to  the  pe- 
tition is  assigned  as  error.  T'nder  this  as- 
signment It  Is  urged  that  the  petition  Is 
fatally  defective,  for  two  reasons:  (1)  Be- 
cause It  falls  to  show  that  there  were  mon- 
eys In  the  proper  fund  In  the  treasury  suffi- 
cient to  pay  the  warrant;  (2)  because  It 
falls  to  state  that  the  claim  of  relator  was 
itemized  in  writing,  and  verified  as  required 
by  law. 

It  Is  provided  by  the  statute  that  county 
warrants  paj'able  on  demand  shall  be  drawn 
and  Issued  only  when  at  the  time  of  drawing 
and  issuing  the  same  there  shall  be  sufficient 
moneys  In  the  proper  fund  In  the  treasury  to 
pay  the  same.  Rev.  St.  {  1216.  And  the 
constitution  prolilblts  the  audit,  allowance, 
or  i>aymeut  of  claims  against  the  county  un- 
til a  full  itemized  statement  thereof,  In  writ- 
ing, verified  by  affidavit,  shall  be  filed  with 
the  officer  or  officers  whose  duty  it  may  be 
to  audit  the  same.  Article  16,  8  7.  It  may 
be  conceded,  as  a  general  proijosltlon,  that 
mandamus  will  not  lie  to  compel  the  Issuance 
or  signing  of  a  county  warrant  payable  on 
demand,  in  the  absence  of  sufficient  money  In 
the  appropriate  funa  In  the  treasury  to  pay 
the  same,  and  tliat  a  return  or  answer  al- 
leging that  there  was  not  sufficient  money  Id 
the  proiH»r  ftmd  for  the  payment  of  the  war- 
rant would  set  forth  a  good  defense.  High, 
Extr.  Rem.  S  4S4.  The  same  may  be  con- 
ceded as  to  the  requirement  for  an  Itemized 
statement  and  verification  of  the  claim.  The 
question  here,  however,  affects  the  sufficiency 
of  the  i)etition.  It  Is  only  necessary  that  the 
petition  should  make  out  a  prima  facie  case 
entitling  the  aggrieved  party  to  the  extraor- 
dlnarj'  aid  of  tne  court.  Rev.  St.  8  4204; 
High,  Extr.  Rom.  §8  448-4.T0.  We  think  such 
a  case  is  presonteil  by  the  allegations  that 
the  board  of  county  commissioners  allowed 
the  claim  of  relator,  ordered  It  paid  out  of 
the  general  fund,  and  ordered  a  warrant  for 
the  amount  drawn  In  favor  of  the  relator. 
It  is  the  duty  of  the  board  to  audit  and  al- 
low all  accounts  chargeable  against  the  coun- 
ty, and,  when  allowed,  to  draw  and  Issue 
county  warrants  or  orders  therefor  upon  the 
proper  funds  in  the  treasury.  Rev.  St.  88 
10.58.  121(i.  The  chairman  of  the  board  Is 
required  to  sign  such  warrants  or  orders, 
and  they  are  required,  also,  to  be  signed  or 
attested  by  the  county  clerk,  and  counter- 
signed by  the  treasurer.  Id.  88  1001,  1142, 
1216.  But  the  authority  for  the  chairman  and 
otlier  officers  to  sign  and  deliver  the  warrants 
proceeds  from  the  order  of  the  board.    The 


prohibition  upon  the  drawing  of  warrants 
when  the  treasury  Is  without  funds  affects 
and  controls  the  board  In  the  first  Instance, 
and  the  same  is  true  of  the  provision  for 
itemized  and  verified  vouchers.  Conceding 
that  the  claim  of  relator  Is  of  a  character 
which  a  county  may  legally  pay,  it  will  be 
presumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  the  board  performed  Its 
duty,  and  did  not  violate  the  statutory  and 
constitutional  requirements.  It  Is  well  set- 
tled that,  within  the  scope  of  their  powers, 
public  officers  will  be  presumed  to  have  per- 
formed their  duty,  and  to  have  observed  the 
requirements  of  law  in  their  official  action. 
State  V.  Barber,  4  Wyo.  56,  32  Pac.  14.  It  is 
upon  this  principle  that  municipal  and  county 
orders  for  the  payment  of  money  are  held  to 
constitute  a  prima  facie  cause  of  action,  and 
that  their  impeachment  must  come  from  the 
defendant.  Ray  v.  Wilson  (Pla.)  10  South. 
613,  14  li  R.  A.  773;  In  re  Fremont  Co.,  8 
Wyo.  — ,  54  Pac.  1073;  Board  v.  Sauer  (Okl.) 
61  Pac.  367.  Hence,  from  the  allegation  In 
the  petition  respecting  the  action  of  the 
board,  the  presumption  follows  that  the  claim 
was  presented  in  due  form  to  authorize  Its 
allowance  and  payment,  and  that  the  war- 
rant was  ordered  drawn  against  funds  then 
in  tlie  treasury,  sufficient  In  amount  to  pay 
It.  "It  Is  not  necessary  to  allege  and  show 
affirmatively  matters  of  fact  which  the  law 
presumes  from  other  facts  which  are  al- 
leged."   State  V.  Barber,  supra. 

The  cases  cited  by  counsel  for  plaintiff  In 
error  are  dearly  distinguishable  from  the  case 
at  bar.  With  a  few  exceptions,  they  were 
mandamus  proceedings  brought  to  compel  ac- 
tion upon  the  part  of  the  board  or  other  au- 
diting officers.  In  McOonoughey  v.  Jackson, 
101  Cal.  2(5."»,  35  Pac.  8ft3,  the  proceedings  were 
against  the  city  clerk,  to  require  the  draw- 
ing of  a  warrant  ordered  b.v  the  board  of 
trnsteos.  and  the  petition  alleged  that  ther(> 
was  money  In  the  treasury  to  pay  the  same. 
In  Ray  v.  Wilson  (Pla.)  10  South.  «13,  14  I* 
R.  A.  773,  the  treasurer  was  defontlant,  and 
the  payment  of  warrants  was  sought  to  be 
compelled  by  mandamus,  and  the  petition 
alleged  the  existence  of  funds.  In  the  Cali- 
fornia case  It  was  said  tliat  the  matters  al- 
leged were  the  essential  facts  entitling  the 
petitioner  to  the  writ,  and  In  the  Florida 
case  It  was  said  that  the  petition  stated  a 
prima  facie  case.  In  neither  case  was  the 
question  involved  whether  the  petition  would 
have  been  sufficient  had  It  only  averred  that 
the  auditing  board  had  allowed  the  claim,  and 
ordered  a  warrant  Issued  for  Its  payment.  It 
may  be  that.  In  a  proceeding  to  require  pay- 
ment by  a  treasurer,  ability  on  his  part  to 
pay  should  be  alleged,  hut  that  is  not  this 
case.  Where  the  Indebtedness  Is  one  which 
the  board  Is  ordinarily  authorized  to  Incur, 
the  duty  of  the  cnairman  to  aign  a  warrant 
ordered  by  the  board  to  be  issued  In  payment 
of  a  claim  duly  audited  and  allowed  Is  min- 
isterial, and  mandamus  will  lie  to  compel  him 
to  sign  It,  unless  he  Is  able  to  show,  and  does 
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show,  facts  sufficient  to  impeach  the  validity 
of  the  claim,  or  establish  illegality  in  the  ac- 
tion of  the  board.  Xo  doubt,  the  officer  upon 
whom  devolves  the  duty  of  signing  or  issu- 
ing warrants  ordered  by  the  board  has  the 
right  to  Justify  bis  refusal  to  obey  the  man- 
date of  the  board  by  showing  that  they 
would  be  void  for  want  of  jurisdiction  in  the 
board,  or  other  plain  and  palpable  violation 
of  law.  McFarland  v.  McCowen,  98  Cal.  329, 
33  Pac.  113.  That  he  may  excuse  or  justify 
his  refusal  to  sign  the  warrant  by  showing 
that  Uiere  are  no  funds  on  hand  against 
which  the  warrant  can  be  legally  drawn  can- 
not be  seriously  questioned,  we  think,  in  view 
of  our  statutory  provisions,  as  the  court  will 
not  require  an  illegal  or  useless  thing  to  be 
done,  or  a  worthless  piece  of  paper  to  be 
signed.  This  the  defendant  attempted  to  do 
by  an  allegation  quoted  in  an  earlier  part  of 
this  opinion.  The  agreed  statement  of  facts 
is  silent  respecting  this  matter,  and,  to  over- 
throw the  presumption  flowing  from  the 
action  of  the  Ixnrd,  defendant  rests  entirely 
upon  the  allegation  of  his  answer.  While  It 
is  charged  that  there  are  no  funds  with  which 
to  pay  the  warrant,  the  charge  is  accompanied 
by  the  statement  that  defendant  is  without 
any  knowledge  or  information  sufiScient  to 
form  a  belief  upon  the  subject.  The  allega- 
tion does  not  reach  the  dignity  of  one  upon 
information  and  belief.  The  averment  Is 
that  he  has  neither  knowledge,  information, 
nor  belief.  It  affects  a  fact  which  ought  to 
have  been  within  his  knowledge  and  infor- 
mation, and,  by  reason  of  the  office  held  by 
him,  he  was  in  a  position  to  obtain  the  requi- 
site knowledge  to  have  made  his  allegation 
positive  and  certain.  McConoughey  v.  Jack- 
son, 101  Cal.  265,  35  Pac.  863.  In  mandamus 
it  is  incumbent  upon  a  respondent  seeking  to 
excuse  nonperformance  to  state  the  matters 
of  excuse  or  justification  upon  which  he  re- 
lies In  direct  and  positive  terms,  and  to  state 
them  with  such  precision  and  certainty  as 
will  disclose  the  propriety  of  his  nonperform- 
ance, and  enable  the  court  to  pass  upon  the 
sufficiency  of  the  justification.  High,  Extr. 
Rem.  §§  473,  474.  Although  the  statement 
of  facts  makes  no  mention  of  the  matter  of 
funds  available  to  pay  the  warrant,  it  ap- 
pears from  the  proceedings  of  the  commis- 
sioners that  other  claims  were  allowed,  and 
warrants  ordered  drawn  for  their  payment, 
on  the  same  day  that  relator's  warrant  was 
ordered.  The  objection  of  the  defendant,  as 
noted  upon  the  journal  of  the  board,  to  the 
allowance  of  the  claim  of  relator,  does  not 
seem  to  have  had  any  relation  to  the  ques- 
tion of  funds.  As  stated,  his  objection  was 
that  in  his  belief  the  claim  was  not  legal. 

It  is  contended  that  the  judgment  la  not 
sustained  by  sufficient  evidence  and  is  con- 
trary to  law,  and  that  the  court  erred  in 
awarding  the  peremptory  writ.  The  grounds 
of  this  contention  are:  First,  that  the  i-e- 
lator,  if  employed  at  all,  was  not  employed 
by  tile  board,  but  by  two  members  thereof, 
without  authority  to  do  so,  and  that  such 


employment  was  therefore  illegal;  and, 
second,  that  in  actions  where  the  county  or 
board  are  parties  the  board  has  no  authority 
to  employ  an  attorney,  exc^t  in  the  ab- 
sence of  the  county  attorney.  The  nature 
of  the  suit  in  which  the  services  of  tbe  re- 
lator were  rendered  has  already  been  stated. 
It  was  a  mandamus  proceeding  brougbt 
against  the  board  to  compel  certain  official 
action  on  its  i»art  In  support  of  the  proposi- 
tion tliat  the  board,  in  such  a  suit,  is  with- 
out authority  to  employ  counsel  to  assist 
the  county  attorney,  the  provisions  of  sec- 
tions 1078,  1079,  Uev.  St.,  are  particularly 
relied  ou,  together  with  the  provisions  of  set-- 
tion  1100,  which  constitutes  the  county  at- 
torney the  legal  adviser  of  county  officers,  and 
of  section  1104,  which  in  other  respects  pre- 
scribes his  duties.  Section  1078  provides 
that,  "in  all  legal  proceedings  against  the 
coimty.  process  shall  be  served  on  said  board 
of  county  commissioners  or  any  member 
thereof;  and  they  shall  have  the  right,  and 
nre  authorized  in  the  absence  of  the  county 
attorney,  to  employ  an  attorney  to  prosecute 
or  defend,  for  which  they  may  make  an  ap- 
propriation out  of  the  general  county  fund." 
Section  1079  prohibits  the  giving  of  any  fee 
to  any  attorney  by  the  board  for  any  services 
not  required  by  law,  and,  if  any  attorney  bo 
emploj-ed  by  the  board  under  the  provisions 
of  the  chapter  in  which  said  section  is  em- 
braced, the  nature  and  necessity  of  such  em- 
ployment shall  appear  in  the  record  of  the 
board.  Counsel's  position  is  that  the  only  au- 
thority possessed  by  the  board  for  the  em- 
ployment of  an  attorney  in  such  a  case  as  the 
one  in  which  the  sendees  of  relator  were  ren- 
dered Is  to  be  found  In  section  1078.  above 
quoted.  VTe  are  unable  to  agree  with  coun- 
sel. We  think  that  section  1104  has  an  im- 
portant bearing  upon  that  question.  That 
section  provides  that:  "Every  county  and 
prosecuting  attorney  shall  appear  in  the  dis- 
trict court  in  behalf  of  the  state  and  the 
county  in  which  he  may  be  elected  or  aiv 
polnte<i,  in  all  indictments,  suits  and  pro- 
ceedings which  may  be  pending  or  arise  in 
said  county,  wherein  the  state  or  the  peo- 
ple thereof,  of  [or]  said  county  may  lie  a 
party.  •  •  •  Nothing  contained  In  this 
section  siiall  be  so  construed  as  to  prevent 
the  county  commissioners  of  any  county 
from  employing  one  or  more  attorneys  to 
appear  and  prosecute  or  defend  or  assist 
said  attorney  in  so  doing.  In  behalf  of  the 
people  of  the  state  or  such  county  In  any 
such  indictment,  action  or  proceeding:  Init 
in  sucli  case  the  nature  or  necessity  of  such 
employment  shall  appear  in  the  record  of  the 
board."  The  word  "or,"  above  placed  in 
brackets.  Is  the  word  used  In  section  ISiU 
of  the  Revised  Statutes  of  1887.  and  the 
word  "of"  In  the  late  revision  Is  evidently  a 
misprint.  That  such  a  suit  as  the  one  in 
which  relator  appeared  for  the  board  is  em- 
braced in  and  covered  by  the  section  is  plain. 
The  duty  of  tlie  county  attorney  to  appear  In 
that  character  of  proceeding  is  to  be  found  ex- 
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pressed  only  hi  this  section.  No  other  pro- 
vision of  the  statute  Imposes  tbe  duty  upon 
him.  And  It  la  the  Icind  of  suit  and  proceed- 
ing In  which  tbe  county  attorney  Is  required 
to  appear  that  is  Included  in  the  last  clause 
of  the  section  above  quoted.  It  Is  declared 
that,  as  to  such  an  action  or  proceeding,  noth- 
ing in  the  section  contained  shall  be  constru- 
ed as  to  prevent  the  board  from  employing  an 
attorney  to  appear,  prosecute,  or  defend,  or 
to  assist  the  county  attorney  In  bo  doing.  It 
is  reasonably  clear  that  the  employment  re- 
ferred to  is  not  limited  to  occasions  when  the 
county  .attorney  Is  absent,  for  it  may  be  to  as- 
sist that  officer.  It  Is  evident,  also,  that  It 
was  intended  to  confer  authority  upon  tbe 
board  to  employ  an  attorney  or  attorneys.  It 
Is  provided,  "but  in  such  case  the  nature  and 
necessity  of  such  employment  shall  appear  In 
the  record  of  the  board."  The  statement  is 
not  that  the  section  shall  not  be  construed  as 
preventing  the  employment  when  otherwise 
provided  by  law.  Snch  a  provision  would  be 
of  use  only  aa  a  matter  of  great  precaution. 
The  board  la  empowered  generally  to  repre- 
sent the  county,  and  have  the  management  of 
the  business  and  concerns  of  the  county.  In 
-all  cases  where  no  other  provision  is  made 
by  law.  Section  1058.  The  county  bas  au- 
thority to  make  all  contracts,  and  do  all  other 
acts  In  relation  to  the  property  and  concerns 
of  the  county  necessary  to  the  exercise  of  its 
corporate  or  administrative  powers.  Section 
1073.  And  the  powers  of  the  county  are  ex- 
ercised by  the  board  of  county  commissioners. 
Section  1055.  It  Is  the  duty  of  the  board  to 
de.signate  an  official  paper  of  the  county, 
where  there  is  more  than  one  paper  published 
wltWn  the  county.  Section  1071.  The  suit 
wherein  relator  was  employed  was  one  to 
compel  the  board  to  designate  a  particular  pa- 
per as  the  official  paper  of  tbe  county.  It  be- 
came the  duty  of  the  county  attorney  to  rep- 
resent the  board  In  that  proceeding,  but  tbe 
section  of  the  statute  imposing  that  duty  up- 
on him  declares  that  it  shall  not  be  construed 
as  preventing  the  employment  of  an  attorney 
to  assist  him  or  to  defend  the  action.  Sec- 
tion 1078  authorizes  the'  board,  in  a  certain 
class  of  cases,  to  employ  counsel  in  the  ab- 
sence of  tbe  coimty  attorney,  bnt  it  does  not 
expressly  prohibit  or  negative  the  right  of 
such  employment  in  other  cases.  Were  there 
no  other  provision  of  law  upon  the  subject,  it 
might  be  held  to  restrict  the  right  by  impli- 
cation, by  the  application  of  the  maxim,  "Ex- 
presalo  unins  est  exclnsio  alterins."  We 
think  the  employment  of  relator  was  with- 
in the  power  of  the  board. 

The  requirement  that  tbe  nature  and  ne- 
cessity of  the  employment  shall  appear  in 
the  record  of  the  board  was  sufficiently 
complied  with  by  the  entry  of  the  resolu- 
tion on  the  day  when  the  claim  was  allow- 
ed, describing  tbe  suit,  and  its  character. 
In  which  relator  was  employed,  the  char- 
acter of  the  services  rendered  by  him,  viz. 


to  assist  in  the  defense  of  said  cause,  and 
stating  that  "aald  employment  was  necessary 
for  the  successful  defense  of  said  cause."  As 
to  the  necessity  for  that  character  of  employ- 
ment, the  board  must  and  should  be  the  judge, 
and  their  determination  thereof  Is  not  open 
to  question,  except  upon  an  allegation  and 
showing  of  fraud.  The  statute  does  not  pre- 
scribe the  time  when  the  record  shall  be  made 
to  disclose  the  requisite  facts.  The  purpose 
of  the  requirement  being  evidently  to  guard 
against  the  giving  of  a  fee  or  allowance  to  an 
attorney  for  services  not  required  by  law 
(section  1079),  it  is  sufficiently  subserved 
by  the  making  of  the  required  entry  at  the 
time  of  tbe  allowance  of  the  claim  for  the 
services  performed. 

The  objection  that  the  employment  was 
made  or  consented  to  by  two  of  the  commis- 
sioners when  the  board  was  not  in  session  is 
fully  overcome  by  the  subsequent  action  of 
the  board.  The  adoption  of  the  resolution 
showing  and  accepting  the  employment,  and 
the  allowance  of  the  claim,  amounted  to  « 
complete  and  sufficient  ratiflcation.  In  fact, 
the  tenor  of  the  resolution  shows  an  Inten- 
tion to  ratify  the  acts  of  the  two  commission- 
ers in  advising  and  consenting  to  the  employ- 
ment The  right  of  a  county,  through  Its 
board  of  commissioners,  to  ratify  the  prev- 
iously unauthorized  arts  and  contracts  of  Its 
agents  and  officers,  cannot  be  doubted,  pro- 
vided the  act  or  contract  be  within  its  powers, 
and  not  otherwise  illegal.  Dill.  Mun.  Corp.  S 
385;  1  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  1182. 

Finally  it  is  contended  that,  having  once 
rejected  relator's  claim,  the  board  had  no  pow- 
er to  reconsider  its  action  and  allow  the  same. 
But  It  Is  settled  that  at  any  time  before  the 
rights  of  third  persons  have  l>ecome  vested, 
which  woulu  be  interfered  with  by  a  re- 
consideration, a  corporate  board  may,  If  not 
Inconsistent  with  its  charter  and  the  law 
creating  and  governing  it,  and  its  rules  of 
action,  reconsider  and  rescind  previous 
votes  and  orders.  Dill.  Mun.  Corp.  (3d  Ed.) 
{  290  (228);  McConoughey  v.  Jackson,  101 
Cal.  2«5,  35  Pac.  803;  Estey  v.  Starr,  56 
Vt  090.  That  principle  applies  to  a  board 
of  connty  commissioners,  and  surely  there 
Is  no  reason  why  a  vote  rejecting  a  bill 
may  not  subsequently  be  reconsidered  or 
rescinded,  and  the  bill  allowed.  It  may 
have  been  disallowed  on  account  of  Insnffi- 
cient  information,  or  it  may  have  been 
prematurely  presented,  and  otiier  reasons 
equally  as  potent  might  be  suggested  making 
a  reconsideration  entirely  proper  and  reason- 
able. 

Plaintiff  in  error  having  failed  to  show 
that  the  warrant  was  illegal,  but  It  appearing 
that  It  was  one  which  the  board  was  authoriz- 
ed to  draw,  it  was  his  duty  to  sign  it,  and  the 
judgment  awarding  a  peremptory  writ  must 
be  affirmed. 

COKN,  X,  and  KNIGHT,  J.,  concur. 
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ITALIAN-SWISS  AGRICULTURAL  OOLO- 

XY  T.  BARTAGNOLLI  et  aL 

(Supreme  Court  of  Wyoming.     Aug.   1,   1900.) 

JUSTICES  OF  THE  PEACE— JUDGMENT  BY  DE- 
FAULT—MOTION TO  SET  ASIDEl— NECESSITY- 
APPEAL,— TRIAL  DK  NOVO— NOTICE  OF  AP- 
PEAI^PAYMENT  OF  COSTS. 

1.  Rev.  St.  i  4401,  provides  that,  on  appeal 
from  a  justice  to  tlie  district  court,  the  cane 
shall  be  tried  de  novo,  and  on  the  pleadings 
and  issue  as  hied  and  made  in  the  court  appeal- 
ed from.  Section  4387  declares  that,  when 
judgment  is  enlored  by  default  in  a  justice's 
court,  a  motion  may  be  made  within  10  days  to 
set  it  aside,  on  notice  and  payment  of  the  costs. 
Plaintiff  obtained  judgment  in  a  justice's  court 
by  default,  and  defendant  appealed  to  the 
district  court,  without  tiling  a  motion  in  the 
justice's  court  to  set  it  aside.  Held,  that  it  was 
error  to  enter  judgment  in  defendant's  favor 
in  the  district  court,  since  there  was  no  issue 
presented  in  the  justice's  court  by  defendant, 
aud  hence  there  could  be  none  in  the  district 
court  to  try  de  novo. 

2.  Under  Rev.  St.  |  4398.  providing  that  any 
person  desiring  to  appeal  from  a  justice's  judg- 
ment, within  15  days  after  rendition  of  the 
judgment,  shall  file  with  the  justice  of  the  peace 
who  rendered  such  judgment  a  notice  of  such 
desire,  and  within  15  days  pay  all  the  costs  up 
to  the  time  of  the  transmission  of  the  pa- 
pers to  the  district  court,  etc.,  where  defendant 
obtained  a  transcript  of  the  judgment  rendere;! 
against  him  in  the  justice's  court,  to  which  he 
annexed  an  undertaking  entitled  in  the  case, 
and  running  to  the  people  of  the  state,  for  the 
use  and  benefit  of  the  county,  but  without  filing 
any  notice  of  his  appeal  or  paying  the  costs,  it 
■was  error  to  deny  plaintifTs  motion  in  the  dis- 
trict court  to  dismiss  the  appeal,  since  the  re- 
quirements of  the  statute  as  to  appeals  are 
mandatory. 

Error  to  district  court,  Sweetwater  county; 
David  H.  Craig,  Judge. 

Action  by  the  Itnllan-Swlss  Agricultural 
Colony  against  Joe  BartagnolU  and  G.  Zan- 
bta.  From  a  Judgment  in  favor  of  defend- 
ants in  the  district  court  on  appeal  from  the 
Justice  court,  plaintiff  brings  error.  Re- 
versed. 

John  H.  Chiles  and  T.  S.  Taliaferro,  for 
plaintiff  In  error.  D.  G.  Thomas,  for  de- 
fendants in  error. 


KXIGHT,  J.  This  acUon  was  originally 
brought  by  plaintiff  in  error  against  defend- 
ants in  error  to  recover  on  account;  and  be- 
fore a  Justice  of  the  peace,  on  March  22, 
1890,  plaintiff  In  error  filed  its  bill  of  items, 
and  caused  summons  to  Issue,  which  was 
duly  served  upon  defendants  as  provided  by 
law.  On  March  28,  1809,  and  upon  the  re- 
turn day  of  said  summons,  the  same  was 
tiled,  with  returii  as  to  service  duly  In- 
dorsed; and,  defendants  being  in  default, 
proceedings  were  had  as  provided  and  di- 
rected by  section  488C,  Rev.  St.,  and  Judg- 
ment regularly  given  for  plaintiff  In  the  sum 
of  $50.52  aud  costs,  the  latter  having  been 
taxed  at  $5.  We  have  not  been  favored 
with  a  brief  or  appearance  by  defendants 
In  error,  but  it  would  appear  from  the  rec- 
ord that  an  appeal  was  attempted  to  the  dis- 
trict court  without  complying  with  any  of 
the  provisions  of  law  In  such  case  made  aud 


provided.  A  transcript  of  the  proceeding 
iu  Justice  court  was  obtained,  to  which  was 
attached  an  undertaking  entitled  in  the  case, 
and  running  to  the  people  of  the  state  of 
Wyoming,  for  the  use  and  benefit  of  Sweet- 
water county,  in  the  sum  of  $125.  This  un- 
dertaking is  not  such  as  is  directed  by  sec- 
tion 4398  or  section  4403,  Id.,  or  any  exist- 
ing statute  on  appeals,  nor  was  it  approved 
by  the  Justice  of  the  peace.  It  would  ap- 
pear, however,  that,  upon  the  filing  of  this 
transcript  and  undertaking  In  the  district 
court,  a  notice  was  obtained  from  the  clerk 
of  the  district  court,  and  served  upon  the 
plaintiff  in  error,  that  an  appeal  had  been 
taken,  as  provided  by  section  4400.  Subse- 
quently, at  one  of  the  regular  da^ s  of  the 
ensuing  term  of  the  district  court,  plain- 
tiff in  error  presented  a  motion  to  dismiss 
the  appeal  so  as  aforesaid  had  and  obtained, 
which  said  motion  was  denied  by  the  coart, 
to  which  ruling  plaintiff  in  error  duly  ex- 
cepted. Thereupon,  after  hearing  evidence 
on  the  part  of  defendants  in  error,  the  court 
found  aud  gave  Judgment  for  defendants  in 
error,  aud  the  case  comes  to  this  court  on 
error. 

Plaintiff  in  error  urges  two  grounds  for 
error:  First,  that  where  a  Judgment  has 
been  rendered  upon  personal  service  of  sum- 
mons and  upon  default,  and  in  compliance 
with  the  provision  and  direction  of  statute, 
such  Judgment  cannot  be  reversed  on  ap- 
peal; second,  that  the  right  of  appeal  from 
a  Judgment  rendered  by  a  Justice  is  statu- 
tory, and  in  taking  such  appeal  nil  statu- 
tory provisions  in  relation  tiiereto  must  be 
complied  with. 

Upon  plaintiff's  first  ground  of  error,  we 
find  an  interesting  opinion  by  Justice  Story 
In  the  case  of  U.  8.  v.  Wonson.  1  Gall.  5. 
Fed.  Cas.  No.  16,7.')0,  wherein  the  right  of 
appeal  and  review  is  very  ably  discussed; 
also,  in  Wiggins  v.  Henderson,  22  Nev.  103, 
'Mi  Pac.  459:  Clendenulug  v.  Crawford,  T 
Neb.  474;  Strlne  v.  Kingsbaker,  12  Neb.  52. 
10  N.  W.  .%34;  Sawyer  v.  Railroad  Co.,  37 
Mo.  2«1;  Plank-Road  Co.  v.  Robinson,  27 
Mo.  390;  Bray  ton  v.  Delaware  Co..  10  Iowa, 
44;  Levy  v.  Riley,  4  Or..  .193;  People  ▼. 
County  Court  10  Cal.  19;  Funkenstein  ▼. 
Elgutter,  11  Cal.  328;  Rickey  v.  Superior 
Court,  59  Cal.  661;  and  many  others.  In 
the  case  of  Martin  v.  District  Court  13  Nev. 
90,  the  court  makes  use  of  the  following  lan- 
guage: "We  think,  however,  that  the  dis- 
trict court  had  no  Jurisdiction  by  appeal  In 
this  ease.  The  Judgment  was  entered  upon 
the  default  of  the  defendants,  aud  there 
was  no  issue  of  law  or  fact  to  l)e  tried.  All 
the  district  court  can  do  in  a  case  appealed 
from  a  Justice's  court  is  to  try  it  anew. 
Comp.  Laws,  g  1S43,  And,  if  no  sort  of  issue 
has  been  made  or  tried  In  the  Justice's  court, 
there  Is  nothing  to  be  trle<l  anew.  People 
V.  County  Court,  10  Cal.  19;  Funkenstein  v. 
Elgutter,  11  Cal.  328.  These  decisions  were 
approved  by  Judge  Brozman  (Paul  v.  Arm- 
strong, 1  Nev.  96),  and  his  decision  has  only 
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been  so  far  qualified  as  to  hold  that  an  ap- 
peal lies  to  this  court  from  a  Judgment  by 
default  In  the  district  court  upon  the  ques- 
tion whether  the  default  has  been  properly 
entered.  Kldd  v.  Mining  Co.,  3  Nev.  385. 
This  Is  correct,  no  doubt,  because  this  court, 
on  appeal  from  a  judgment,  may  rerlew  any 
question  affecting  Us  correctness  or  validity 
■which  can  be  raised  upon  the  record.  But 
on  appeal  to  the  district  court  the  case  is 
different.  All  the  district  court  can  do  Is  to 
retry  Issues  of  law  or  fact  that  have  been 
made  in  the  Justice's  court.  If  the  defend- 
ant by  mailing  the  default  has  failed  to  raise 
any  sort  of  issue  in  the  court  of  original 
Jurisdiction,  he  will  not  be  permitted  to  raise 
such  issue  for  the  first  time  in  the  appel- 
late court.  He  cannot  be  allowed,  at  his 
option,  to  convert  a  court  of  appellate  into 
a  court  of  original  Jurisillctlon."  Our  own 
statutes  seem  to  be  mandatory  as  to  what 
proceedings  shall  be  had  before  a  Justice  of 
the  peace  where  tlie  defendant  is  in  default, 
and  are  as  follows:  "Sec.  438().  If  the  plain- 
tiff fall  to  appear  at  the  return  day  of  the 
summons  the  action  must  be  dismissed.  If 
the  defendant  fail  to  appear  at  the  return 
day  of  the  sumons  his  default  shall  be  re- 
corded and  the  plaintiff  may  proceed  to 
prove  his  claim,  which  being  established 
Judgment  shall  be  rendered  in  bis  favor,  and 
if  either  party  fan  to  attend  at  the  time  to 
which  a  trial  has  been  adjourned,  or  either 
fail  in  the  proof  on  his  part,  the  cause  may 
proceed  at  the  request  of  the  adverse  party, 
and  Judgment  must  be  given  in  conformity 
with  the  proof  on  his  part."  And  the  foHowlnR 
section  of  our  laws  malies  provision  for  the 
correction  of  errors  in  proceeillngs  had  under 
the  provisions  of  the  former  section,  and  Ip 
as  follows:  "Sec.  4.S87.  When  Judgment  shall 
have  been  rendered  against  a  defendant  in  his 
abseuce,  who.  having  been  served  with  sum- 
mons, failed  to  appear,  the  same  may  be  set 
aside  upon  the  following  conditions,  cause 
being  shown  by  affidavits:  (1)  That  his  mo- 
tion be  made  within  ten  days  after  such 
Judgment  was  rendered  upon  notice  to  the 
opposite  party;  (2)  that  he  pay  the  costs 
awarded  against  him:  (3)  that  he  notify  in 
writing  the  opposite  party,  his  agent  or  at- 
torney, or  cause  it  to  be  done,  of  the  open- 
ing of  such  Judgment,  and  of  the  time  and 
place  of  trial,  at  least  five  days  before  the 
time,  if  Ihe  party  reside  in  the  county,  and 
if  he  be  not  a  resident  of  the  county  by  leav- 
ing a  written  notice  thereof  at  the  office  of 
the  justice  ten  da,V8  before  its  trial."  Our 
constitution  contains  the  following  provi- 
sion: "Appeals  shall  lie  from  the  final  de« 
cisions  of  Justices  of  the  peace  •  •  •  in 
such  cases  and  pursuant  to  such  regulation 
as  may  be  prescribe<l  by  law."  Article  5, 
{  23.  And  subsequently  our  legislature  reg- 
ulated and  prescribed  the  method  of  taking 
appeals  from  Justices  of  the  peace  in  the 
following:  "Sec.  4398.  Any  person  desiring 
to  appeal  shall  within  fifteen  days,  after  ren> 
ditlon  of  the  Judgment  from  which  his  ap- 


peal is  to  be  taken,  file  with  the  Justice  of 
the  peace  by  whom  such  Judgment  shall 
have  been  rendered,  a  notice  of  such  desire, 
and  shall,  within  said  fifteen  days,  either 
pay  all  the  costs  of  the  cause  appealed  up 
to  tbe  time  of  tue  transmission  of  the  papers 
to  the  district  court,  as  hereinafter  provid- 
ed, including  one  dollar  and  fifty  cents  which 
shall  be  allowed  to  the  Justice  for  making 
a  transcript  and  allowing  the  appeal,  or  shall 
give  bond  in  double  the  amount  of  all  such 
costs  to  tbe  effect  that  he  will  pay  the  same 
in  case  Judgment  be  rendered  against  him 
therefor  in  the  district  court,  and  such  un- 
dertaking may  be  included  in  the  undertak- 
ing in  stay  of  execution  hereinafter  pro- 
vided for  in  case  such  undertaking  In  stay 
shall  be  given."  And  also  by  the  provisions: 
"Sec.  4400.  The  clerk  of  the  district  court, 
upon  receiving  such  transcript  and  papers, 
shall  file  the  same  and  docket  tbe  appeal, 
and  shall  receive  such  fees  therefor  as  are 
allowed  in  other  cases,  and  said  clerk  shall, 
on  or  before  the  second  Saturday  after  the 
docketing  of  such  appeal,  issue,  under  his 
hand  and  official  seal,  notice  to  tbe  appel- 
lee that  such  appeal  has  been  docketed, 
which  notice  shall  be  returnable  the  second 
Monday  after  Its  date,  and  shall  be  placed 
In  the  hands  of  the  sheriff  for  service,  who 
shall  serve  same  upon  the  appellee,  or  his 
attorney  of  record,  in  the  manner  provided 
for  the  service  of  summons  out  of  the  dis- 
trict court,  and  shall  return  same  within  the 
time  therein  limited.  When  such  notice  is 
returned,  'Not  served,'  or  when  the  appel- 
lant deems  the  service  defective,  other  no- 
tices shall  be  Issued  until  the  appellee  is  duly 
served  therewith.  In  cases  where  the  ap- 
pellee cannot  be  served  with  notices  afore- 
said, the  appellant  may  establish  this  fact 
by  affidavit  in  the  district  court,  and  the 
case  shall  stand  for  trial  the  same  as  thougli 
such  notice  had  been  duly  served."  The 
next  ensuing  section  seems  to  preclude  any 
discussion  as  to  what  may  be  done  on  ap- 
peal by  the  district  court  "Sec.  4401.  The 
plaintiff  in  tbe  court  below  shall  be  the 
plaintiff  in  the  district  court,  and  any  case 
appealed  shall  stand  for  trial  at  the  term 
of  the  district  court,  regular  or  adjourned, 
next  following  the  service  of  the  notice  pro- 
vided for  in  section  four  thousand  four  hun- 
dred, or  the  filing  of  proof  that  such  service 
cannot  be  had.  The  case  shall  be  tried  de 
novo  and  tbe  trial  shall  be  had  upon  the 
pleadinss  and  issues  filed  and  made  in  the 
court  appealed  from;  no  objection  shall  be 
raised  to  any  pleading  or  proceeding  on  ap- 
peal which  was  not  raised  in  the  lower  court, 
provided  it  were  possible  to  raise  same  there 
before  Judgment  rendered,  but  all  objec- 
tions, demurrers  and  motions  presented  in 
the  lower  court  shall  be  heard  and  consid- 
ered by  the  district  court  at  the  request  of 
the  party  presenting  same,  if  made  at  the 
proper  time." 

Under  tbe  first  ground  of  error  above  re- 
cited, we  are  of  the  opinion  that,  as  no  is- 
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sue  was'presoited  in  the  justice  conrt  bj 
defendants  In  error,  tbe  district  court  had 
no  iusue  to  hear  and  determine;  and  It  was 
error  to  permit  the  defendants  to  Introduce 
evidence,  and  to  render  Judgment  against 
plaintiff  In  error  thereon.  No  objections 
seem  to  have  been  made  upon  the  record  of 
the  proceedings  before  the  Justice;  and  up- 
on appeal  from  a  default  Judgment  rendered 
by  a  Justice,  in  the  absence  of  proceedings 
taken  in  the  Justice  court  to  vacate  the  Judg- 
ment as  provided  by  section  4387,  above 
quoted,  there  Is  nothing  (or  the  district 
court  to  determine,  except  such  objections  as 
might  be  made  to  tbe  Judgment  upon  tbe 
(ace  o(  the  record. 

As  to  the  second  ground  of  error,  that  the 
statutory  grounds  for  appeal  must  be  strict- 
ly followed,  many  of  the  authorities  above 
cited  are  in  point,  and  the  others  at  hand 
warrant  ua  In  tbe  condiMlon  that  there 
could  be  no  denial  of  the  statement  as  made, 
based  upon  a  decision  of  a  court  As  has 
already  been  said,  there  does  not  appear  to 
have  been  any  attempt  to  comply  with  the 
provisions  of  our  statutes  as  to  notice  of 
appeal,  or  paying  costs,  or  giving  bond  there- 
for. 

We  are  of  the  opinion  that  the  motion  o( 
plaintiff  In  error,  made  In  the  district  court, 
to  dlsmlRS  the  appeal  herein,  should  have 
been  sustained;  and  this  case  Is  remanded 
to  the  district  court  with  directions  to  set 
aside  the  Judgment  rendered  against  plain- 
tiff In  error,  and  to  sustain  the  motion  of 
plaintiff  In  error  to  dismiss  the  appeal,  and 
to  award  said  plaintiff  in  error  all  costs  ex- 
pended. 

POTTER,  O.  J.,  and  CORN,  J.,  concur. 


07  Or.  446) 

UEUALLBN  v.  MOSGROVB  et  al. 

(Supreme  Coart  of  Oregon.    July  30,  1900.) 

NKGLIGKNCE-FIRE  FROM  THRESHI.VG  BNGINB 
—COMPLAINT— APPEAL— AMENDMENT  AFTER 
REVERSAL— EVIDENCE— QUESTION  FOR  JURY 
—  GPINIO.V  —  WITNESSES  —  CROSS-EXAMINA- 
TION —  INSTRUCTIONS  —  INSTRUCTION  AL- 
READY GIVEN— REFUSAL. 

1.  An  amendment  to  a  complaint  for  damans 
by  fire  caused  by  defendants  nux'iKence,  which 
charges  neRligence,  not  only  in  depositing  ash- 
es and  cinders  at  a  place  where  fire  therein 
would  be  liable  to  communicate  to  Inflammable 
■material,  but  also  in  not  exercising  requisite 
'care  in  caring  for  and  extinguishing  the  fire 

after  it  bad  been  deposited  on  the  ground,  is 
permnne  to  the  controversy,  and  properly  al- 
lowed by  the  trial  court,  even  after  reversal 
,on  appeal  and  remand  for  a  new  trial. 

2.  Uefeodants  were  operating  a  threshing 
innohine  run  by  a  straw-burning  engine,  the 
method  of  removing  ashes  from  which  was  by 
a  trapdoor  in  the  bottom  of  the  ash  pen,  swung 
80  that  by  tipping  it  the  ashes  would  be  dumped 
on  the  ground.  Defendants  were  threshing  in 
a  field  adjoining  plaintiff's,  on  a  windless  day, 
and  dumped  ashes  from  the  engine  several 
times.  Towards  evening  a  wind  arose,  and  a 
fire  started  near  where  tbe  engine  bad  stood, 
was  communicated  to  stubble  end  inflammable 
material,  and  swept  across  plaintiff's  field,  caus- 
ing bim  dainage.  An  examination  of  the  ash- 
es on  that  evening  disclosed  live  embers  there- 


in. HM,  that  tiie  evidence  presented  a  ques- 
tion of  (act  for  the  jary  as  to  defendants'  neg- 
ligence in  not  extinguishing  the  fire,  and  that 
the  overruling  of  a  motion  for  a  nonsuit  was 
proper. 

3.  In  an  action  for  damping  asbea  from  a 
threshing  engine  on  the  ground,  and  negligently 
failing  to  extinguish  fire  therein,  it  is  proper 
to  permit  a  witness  who  had  lived  In  the  conn- 
try  many  years,  and  was  familiar  with  climatic 
conditions,  to  testify  that  at  that  season  a  wind 
usually  arose  on  the  evening  of  a  hot  sultry 
day,  such  as  that  on  which  the  fire  causing  the 
damage  occurred;  the  likelihood  of  a  wind  aris- 
ing being  a  material  element  in  tbe  question  of 
defendants'  negligence. 

4.  In  an  action  for  negligence  in  dumping 
ashes  fromji  threshing  engine,  and  failing  to  ex- 
tinguish fire  therein,  where  defendants'  engi- 
neer has  testified  to  the  exercise  of  an  excep- 
tional care  on  the  part  of  defendants'  servants 
In  extinguishing  such  fire  because  of  a  pre- 
vious fire  caused  by  defendants'  negligence  in 
that  manner.  It  is  proper  to  permit  a  cross-ex- 
amination as  to  the  location  of  the  previous  fire. 

5.  In  an  action  for  negligence  in  dumping 
ashes  from  a  threshing  engine  in  a  field  adjoin- 
ing plaintiff's,  and  failing  to  extingnish  fire 
therein,  an  instruction  that  a  person  who  negli- 
gently sets  or  keeps  fire  on  his  own  land,  or 
permits  its  escape  therefrom,  is  liable  whether 
he  might  reasonably  have  anticipated  the  par- 
ticular manner  of  Its  communication  or  not 
and  that  in  determining  the  question  of  dili- 
gence the  Jury  could  consider  the  dryness  or 
dampness  of  the  atmosphere  and  earth,  the  time 
of  year,  the  likelihood  of  wind  arising,  and  Its 
probable  direction  and  strength,  are  not  objec- 
tionable, as  seeking  to  charge  defendants  with 
tbe  consequences  of  any  extraordinary  wind 
which  might  occur,  but  fairly  present  the  rale 
that,  under  such  circumstances,  defendants 
would  be  liable  for  the  results  of  an  ordinary 
and  probable  wind. 

6.  A  refusal  to  give  an  instruction  already 
substantially  covered  by  the  court's  generu 
charge  is  not  error. 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; S.  A.  Lowell,  Judge. 

Action  by  J.  T.  Lleuallen  against  Matt 
Hosgrove  and  others.  From  a  Judgment  in 
favor  of  plalutlff,  defendants  appeal.  Af- 
firmed. 

J.  J.  Balleray,  for  appellants.  C.  H.  Car- 
ter and  A.  D.  Stlllman,  for  respondent 

BEAN,  C.  J.  This  is  an  action  to  recover 
damages  for  loss  of  property  caused  by  fire, 
alleged  to  have  been  the  result  of  defend- 
ants' negligence.  The  case  was  reversed  at 
a  former  term  because  the  plaintiff  was  al- 
lowed to  recover  upon  a  ground  of  negli- 
gence not  alleged.  LlenaUen  t.  Mosgrove, 
88  Or.  282,  64  Pac.  200,  004.  After  the  cause 
had  been  remanded  to  the  court  below,  the 
plaintiff  was  permitted  to  amend  his  com- 
plaint by  alleging  that  the  defendants  were 
negligent,  not  only  In  depositing  the  ashes 
and  cinders  at  a  place  where  the  fire  con- 
tained therein  would  be  liable  to  communi- 
cate to  Inflammable  material,  but  also  In 
falling  to  exercise  due  care  and  caution  In 
caring  for  and  extinguishing  the  fire  after 
It  had  been  deposited  on  the  ground.  The 
allowance  of  such  amendment  is  the  first 
assignment  of  error  relied  upon.  It  must  be 
regarded  as  settled  In  this  state  that  tbe 
court  may,  before  trial,  allow  a  pleading  to 
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be  amended  by  lnB<>rtlng  a  new  eaase  of 
action  or  defense.  If  It  Is  germane  to,  and 
eonnoott'd  witli,  the  subject-niattor  of  the 
•■ontroversj-.  Baldock  v.  Atwood,  21  Or.  73, 
2(5  I'nc.  10.">8;  Talbot  v.  Cnrretson,  31  Or. 
2o(f,  40  Vac.  078.  And  the  trial  court  lias 
power  and  authority  to  allow  such  aa 
amendment  after  rpverral  on  appeal  when- 
ever this  court  does  not  make  a  final  dispo- 
sition of  the  cause,  but  remands  It  to  the 
court  below  for  further  proceedings.  Pow- 
ell v.  Railroad  Co.,  14  Or.  22,  12  Pac.  83; 
Fowle  V.  House,  30  Or.  305,  47  Pac.  787.  It 
is  equally  well  settled  that  the  ruling  of  a 
trial  court  in  refusing  or  permitting  an 
amendment  to  a  pleading  will  not  be  dis- 
turbed on  appeal,  unless  there  was  a  plain 
abuse  of  discretion,  to  the  material  injury 
of  some  substantial  right  of  the  appellant 
Foster  v.  Henderson,  29  Or,  210,  45  Pac.  899; 
Davis  V.  Hannon,  30  Or.  192,  46  Pac.  785. 
The  court,  therefore,  had  power  and  author- 
ity to  allow  the  amendment  complained  of, 
and,  as  there  does  not  seem  to  have  been 
any  abuse  of  discretion,  Its  ruling  In  refer- 
ence thereto  will  not  be  disturbed.  The 
nmendmont  is  not,  as  counsel  argue,  such  a 
departure  from  the  original  complaint  as  to 
amount,  In  effect,  to  a  new  and  wholly  dif- 
ferent cause  of  action.  It  does  not  change 
the  substantial  controversy  between  the  par- 
ties. The  real  purpose  of  the  action  Is  to 
recover  such  damages  as  plaintiff  may  have 
sustained  from  the  destruction  of  his  prop- 
erty by  Are,  caused  by  the  negligence  of 
the  defendants.  The  amendment  was  ger- 
mane thereto,  and  tendered  an  Issue  on  a 
material  fact  arising  out  of  the  transaction, 
which  forms  the  basis  of  plaintiff's  action, 
and  was  entirely  proper.  As  said  In  Talliot 
▼.  Garretson,  supra:  "So  long  as  the  amend- 
ment is  germane  to  the  subject-matter  of 
the  controversy,  we  can  see  no  objection  to 
the  court.  In  the  exercise  of  a  sound  discre- 
tion, allowing  the  pleadings  to  be  amended 
In  furtherance  of  justice  by  inserting  new 
and  additional  allegations  material  to  such 
controversy,  although  they  may.  In  effect, 
constitute  a  new  cause  of  action  or  defense." 
The  next  assignment  of  error  is  predicated 
upon  the  overruling  of  defendants'  motion 
for  a  nonsuit,  and  the  refusal  of  the  court 
to  Instruct  the  Jury  to  return  a  verdict  In 
favor  of  defendants  on  account  of  a  failure 
of  proof.  The  evidence  shows  that  during 
the  harvest  season  of  1807  defendants  weru 
engaged  In  operating  a  threshing  machine, 
the  motive  power  of  which  was  a  straw- 
burning  engine,  so  constructed  that  the  only 
method  of  removing  ashes  or  cinders  there- 
from was  by  a  trapdoor  in  the  bottom  of 
the  ash  pan,  swung  on  a  rod  through  the 
center,  so  that  by  tipping  It  the  ashes  could 
be  dumped  on  the  ground.  In  the  forenoon 
of  August  7th  the  defendants  were  thresh- 
ing in  the  field  of  one  Bergevln,  adjoining 
tiiat  of  plaintiff,  and  during  the  time 
dumped  the  ashes  or  cinders  from  the  en- 
gine on  the  ground  several  times.    The  day 


was  calm,  hot,  and  sultry  until  evening," 
when  a  wind  arose,  and  caused  a  fire,  which 
started  at  or  near  the  place  where  the  en- 
gine stood,  to  communicate  to  the  stubble 
and  inflammable  material,  SM-eep  over  Kerge 
vin's  field,  and  into  the  adjoinging  field  of 
plaintiff,  and  burn  up  and  destroy  large 
quantities  of  wheat,  straw,  and  stubble  pas- 
ture belonging  to  lilm.  It  seems  quite  prob- 
able, from  the  physical  facts,  that  the  fire 
originated  in  tlie  ashes  and  cinders  which 
had  been  dumped  from  the  defendants'  en- 
gine, and  tlie  witnesses  Wood  and  McFar- 
land  testify  that  they  examined  the  cinder 
pile  on  the  evening  of  the  fire,  and  found  live 
embers  in  it.  This  evidence  at  least  tends 
to  show  that  the  defendants  did  not  extin- 
guish the  Are  in  the  ashes  or  cinders  before 
leaving  the  field,  and  for  this  reason  a  fire 
subsequently  broke  out,  and  destroyed  the 
plaintiff's  property.  And  while,  as  said  in 
the  former  opinion,  "no  negligence  can  be 
Imputed  to  the  defendants  from  the  mere 
fact  that  ashes,  which  necessarily  contained 
some  fire,  were  taken  from  the  engine  and 
placed  upon  the  ground"  (Lleuallen  v.  Mos- 
grove,  33  Or.  282),  they  were  bound  to  exer- 
cise reasonable  care  and  diligence  to  extin- 
guish the  fire,  or  take  other  reasonable  pre- 
cautions to  prevent  It  from  Igniting  the  stub- 
ble and  other  dry  and  combustible  material, 
and  thus  destroying  the  adjacent  property. 
Whether  they  exercised  such  care  was,  un- 
der the  testimony,  a  question  of  fact  for  the 
Jury,  and  the  court  committed  no  error  In 
overruling  the  motion  for  a  nonsuit.  1.^ 
Am.  &  Bng.  Enc.  T^w  (2d  Ed.)  491;  Mc- 
Clelland T.  Scroggln.  48  Neb.  141,  66  N.  W. 
1123;  Hanlon  v.  Ingram,  3  Iowa,  81;  Hewey 
V.  Nourse,  54  Me.  256. 

It  is  also  insisted  that  the  court  erred  In 
permitting  the  witness  Coppock  to  answer  the 
following  question:  "State  whether  or  not  a 
high  wind  usually  follows,  during  the  month 
of  August,  a  close,  sultry  afternoon."  The 
witness  had  previously  testified  that  he  had 
lived  in  that  section  of  the  country  for  many 
years,  was  acquainted  with  climatic  condi- 
tions during  the  harvest  season,  and  that  the 
afternoon  preceding  the  fire  had  been  close, 
hot,  and  sultry.  We  think,  under  such  circum- 
stances, the  question,  and  afllrmative  answer 
thereto,  were  proper  and  competent.  I^e 
dryness  of  the  season,  the  proximity  to  the 
engine  of  dry,  combustible  material,  easily  ig- 
nited, and  the  probability  of  a  wind  coming 
up.  were  proper  matters  to  be  considered  by 
the  Jury  in  determining  whether  the  defend- 
ants, under  the  surrounding  circumstances, 
used  the  requisite  degree  of  prudence  and  cau- 
tion to  prevent  the  fire  from  communicating 
to  and  destroying  the  adjoining  property. 
They  were  using  a  dangerous  element,  under 
circumstances  of  special  danger  to  adjacent 
property,  and  were  therefore  required  to  ex- 
ercise care  and  vigilance  commensurate  with 
such  danger;  and,  in  this  connection,  the 
probabiiit}-  or  likelihood  of  a  wind  arising 
was  important    13  Am.  &  Eng.  Enc.  Law  (::d 
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Ed.)  418;  Needham  t.  King,  »5  Mich.  303,  54 
X.  W.  894;  Salisbury  v.  Herchenroder,  106 
Mass.  4.58;  Kellogg  v.  Railway  Co.,  26  Wis. 
223.  The  defendants  had  resided  In  that  sec- 
tion of  the  countiy  for  several  years,  and 
were  necessarily  familiar  with  the  climatic 
conditions,  and  if  a  wind  was  liable  to  blow 
in  the  evening,  and  thus  greatly  enhance  the 
danger  from  any  fire  that  might  be  left  in 
the  ashes  or  cinders,  they  were  bound  to  in- 
crease their  care  on  that  account  The  line 
of  liability  is  drawn  In  some  of  the  adjudica- 
tions between  cases  where  the  operation  of  a 
wind  has  been  usual  and  ordinary,  and  where 
it  has  been  extraordinary,  or  of  a  nature  en- 
tirely unexpected;  the  defendant  being  held 
responsible  in  the  former  instance,  but  not  in 
the  latter.  But  it  was  not  sought  by  the  tes- 
timony of  Coppock,  as  we  understand  it.  to 
make  the  defendants  liable  for  an  extraordin- 
ary or  unprecedented  wind,  but  only  on  ac- 
count of  the  intervention  of  that  which  was 
usual  and  ordinary. 

Again,  it  is  argued  that  the  court  erred  In 
permitting  the  witness  Kinney  to  show,  on  a 
map  used  at  the  trial,  the  place  where  an- 
other lire  from  defendants'  engine  occurred 
on  the  same  day.  Kinney  was  the  engineer 
In  charge  of  the  engine  on  the  day  of  the  fire. 
On  direct  examination,  he  testified  to  the  care 
and  caution  exercised  by  himself  and  defend- 
ant.s'  other  servants  and  employi^s  In  caring 
for  and  extlnguLsblng  the  fire  in  the  ashes  or 
cinders  taken  from  the  engine,  and  on  cross- 
examination  stated  that  at  the  setting  where 
the  fire  is  claimed  to  have  originated  they 
used  more  caution  than  usual  because  of  some 
previous  fire.  It  Avas  on  account  of  this  state- 
ment that  he  was  interrogated  by  counsel  as 
to  the  location  of  tlie  previous  fire,  and  we 
think  It  was  proper  cross-examination. 

The  next  assignment  of  error  is  predicat- 
ed upon  the  giving  l>y  the  trial  court  of  the 
eighteenth  and  twenty-first  instructions. 
These  instructions  are  very  long,  but  it  is  on- 
ly necessary  to  call  attention  to  the  objpcUou- 
able  parts  pointed  out  by  appeUauts  In  their 
brief.  In  the  eighteenth  the  court  said  that  a 
person  who  negligently  sets  or  keeps  a  fire 
on  his  own  land,  or  permits  it  to  escape  there- 
from through  negligence,  is  liaiile  to  his 
neighbor  for  injiu-ies  caused  thereby,  whether 
he  might  reasonal)ly  liave  anticipated  the  par- 
ticular manner  of  its  coramunicntlon  or  not. 
And  again:  "In  determining  the  question  of 
diligence,  you  have  a  right  to  take  Into  con- 
sideration the  dryness  or  dampness  of  the  at- 
mosphere and  the  earth,  the  strength  and 
probable  direction  of  the  wind,"  etc.  In  the 
twenty-first,  the  court,  among  other  things, 
said:  "Among  other  circumstances,  you  may 
ronsider  the  time  of  year  wlien  the  fire  oc- 
curred; the  business  in  which  defendants 
were  engaged  when  it  occurred;  what,  if 
any,  probability  there  then  was  of  winds 
arising."  The  objection  urged  to  these  in- 
structions is  that  the  court  meant  to  have 
the  Jury  understand  that  defendants  were 


liable  for  the  result  of  any  extraordinary 
wind  that  might  occur.  But  we  do  not 
think  this  is  a  reasonable  or  fair  interpre- 
tation of  the  instructions.  The  court  evi- 
dently intended  to,  and  did,  state  to  the  Jury 
the  rule  of  law  already  indicated,  that  the 
question  of  reasonable  care  and  diligence 
must  be  determined  from  the  circumstances, 
and  in  a  measure  depend  upon  the  facts  of 
each  particular  case. 

The  remaining  assignments  of  error  are 
based  upon  the  refusal  by  the  trial  court  to 
give  divers  and  sundry  Instructions  requested 
by  the  defendants.  We  have  examined  and 
compared  the  instructions  refused  with  those 
given,  and  are  of  the  opinion  that  the  in- 
structions refused  were  substantially  cov- 
ered by  the  general  charge.  If  follows  that 
the  Judgment  of  the  court  below  must  be 
affirmed;  and  it  Is  so  ordered. 


BEIiLE  et  al.  v.  BROWN  et  al. 

(Supreme  Court  of  Oregon.    July  30,  1900.) 

KQUITY— ADVANCEMENTS  —  PARTITION  —  DIS- 
TRIBUTION-EQUITABLE LIEN— DECREB— RES 
JUDICATA— ENFORCEMENT— REMEDY. 

1.  Where  reiil  property  belonging  to  an  intes- 
tate's estate  has  been  partitioned  among  the 
heirs  without  actual  knowledge  by  any  of  them 
that  property  conveyed  by  intestate  to  certain 
of  their  number  had  been  conveyed  as  advnnce- 
monts,  equity  will  not  impress  on  the  lands 
apportioned  to  such  grantees  a  lien  in  favor  of 
the  other  heirs  for  their  share  of  the  advance- 
ments, in  a  collateral  suit,  though  the  discov- 
ery that  the  conveyances  were  advancements 
was  not  made  until  after  rendition  of  the  de- 
cree, since,  as  under  Hill's  Ann.  Laws,  §  3104, 
declaring  that  advancements  shall  be  consider- 
ed a  part  of  an  intestate's  e.state,  in  distribo- 
tion  thereof,  and  taken  towards  the  share  of 
the  heir  to  whom  advanced,  such  advancements 
might  have  been  litiKatod  in  rlie  partition  pro- 
ceedings, and  their  litigation  was  not  prevent- 
ed by  fraud,  the  decree  became  conclusive 
thereof,   so  far  as  such  lands  are  concerned. 

2.  Eqnity  will  not  assume  jurisdiction  of  a 
suit  to  impress  an  equitable  lien  for  advance- 
ments on  the  undistributed  shares  of  certain 
heirs  of  an  intestate  in  lands  admeasured  as 
dower,  which  have  reverted  to  the  estate,  and 
lands  conveyed  to  all  the  heirs,  as  tenants  in 
common,  by  another  heir,  to  whom  advance- 
ments were  made,  since,  under  Iliil's  Ann. 
Laws,  §§  3104,  310i>,  requiring  such  an  ad- 
vancement to  be  brought  into  hotchpot,  and  pro- 
viding that,  if  it  exceed  the  distributive  share 
of  the  heir  to  whom  advanced,  he  shall  be  ex- 
cluded from  further  portion,  though  not  requir- 
ed to  refund,  but  if  less  he  shall  be  entitled  to 
the  balance,  suit  in  partition  is  the  only  reme- 
dy. 

Appeal  from  circuit  court,  Marion  county; 
R.  P.  itoise.  Judge. 

Suit  by  Nancy  S.  Belle  and  others  against 
Charles  A.  Brown  and  others.  From  a  de- 
cree in  favor  of  plaintiffs,  defendants  api)eal. 
Reversed. 

This  is  a  suit  to  establish  and  foreclose  an 
alleged  equitable  lien  upon  certain  real  prop- 
erty. The  facts  are  that  Charles  Swegle  con- 
veyed to  the  defendants  Charles  A.  and 
Frank  B.  Brown  about  50  acres  of  land  in 
Marion  county.  Or.,  stipulating  In  the  deeds 
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thereto  tbat  the  premises  so  granted  were 
Intended  as  advancements  to  them  equal  to 
the  sum  of  $2,500,  as  the  representatives  of 
his  deceased  daughter.  The  said  grantor 
died  intestate,  leaving  surviving  him  Luclnda 
Swegle,  his  widow,  and  the  plaintifiFs,  \ancy 
S.  Belle,  George  Swegle,  M.  W.  Swegle, 
Olevla  Holmes,  Emma  Bender,  and  Albert 
Swegle,  his  children  and  the  defendants, 
his  grandsons,  as  his  heirs.  His  estate  hav- 
ing been  settled,  the  defendants  secured  a 
distributive  share  of  the  personal  property 
thereof,  without  the  knowledge  of  the  ad- 
ministrator or  the  heirs  that  any  advance- 
ments had  been  made;  and  a  suit  having 
been  instituted  In  the  circuit  court  for  said 
county  to  partition  the  real  property  therein 
of  which  Swegle  died  seised,  and  neither 
party  having  any  knowledge  of  such  advance- 
ments, a  decree  was  rendered  setting  off  to 
each  of  the  plaintiffs  and  defendants  certain 
of  said  lands  In  severalty,  and  to  the  widow, 
for  her  natural  life,  125.01  acres  as  her 
dower;  but,  she  having  died,  the  land  so 
admeasured  to  her  reverted  to  the  parties 
herein.  After  Swegle's  death  there  was 
found  with  his  papers  a  deed  to  his  daugh- 
ter B:mma  Bender  for  80.25  acres  of  land  in 
said  county  which  was  not  partitioned  in 
said  suit;  but,  the  deed  never  having  been 
delivered,  she,  with  her  husband,  executed  a 
deed  releasing  to  each  of  her  brothers  and 
sisters  an  undivided  i/«,  and  to  each  of  the 
defendants  an  undivided  i/n,  interest  In  said 
tract.  The  plaintiffs,  having  discovered  that 
the  conveyances  made  by  their  father  to  the 
defendants  were  Intended  as  advancements, 
commenced  this  suit,  alleging.  In  effect,  that 
at  the  time  the  partition  suit  was  Instituted 
the  defendants,  well  knowing  tbat  such  ad- 
vancements had  been  made,  wrongfully  con- 
cealed such  fact,  with  Intent  to  defraud  the 
plaintiffs,  who  had  no  knowledge  thereof; 
that  the  defendants  have  never  paid  any  part 
of  such  advnncemeuts,  8/7  of  which  is  due  the 
plaintiffs,  who  pray  that  the  sum  of  ?2,142.85 
be  decreed  a  lien  upon  the  defendants'  inter- 
est In  the  lands  so  held  by  them  as  tenants 
in  common  and  In  severalty,  and  that  said 
premises  be  sold  to  satisfy  said  lien.  The 
answer,  having  denied  the  material  allega- 
tions of  the  complaint,  avers,  in  substance, 
that  plaintiffs  ought  not  to  be  permitted  to 
say  that  the  defendants  had  not  paid  the  ad- 
vances made  to  them,  or  that  a  lien  should  he 
impressed  on  their  lauds  as  security  therefor, 
for  tliat  Charles  Swegle,  their  grandfather, 
conveyed  to  each  of  the  plaintiffs,  in  sev- 
eralty, lands,  for  various  considerations,  all 
of  which  exceeded  the  sum  of  fi2..')00,  no  part 
of  which  had  ever  been  paid  by  either  of 
them,  and  that  in  administering  on  the  de-  \ 
cedent's  estate  no  account  was  taken  of  the  ; 
advances  made  to  the  defendants,  for  the 
reason  that  there  was  due  from  each  of  the 
plaintiffs  to  said  estate  various  sums  of 
money,  which  offset  the  advances  made  to 
the  defendants,  in  consequence  of  which  the 
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personal  property  of  the  estate  was  distrib- 
uted equally  among  the  heirs;  that  plain- 
tiffs ought  not  to  be  permitted  to  say  that 
the  defendants  had  not  paid  any  part  of  said 
advances,  for  that,  in  a  suit  Instituted  In  the 
circuit  court  for  said  county.  In  which  Lu- 
clnda Swegle,  Nancy  S.  Belle,  and  the  said 
Charles  A.  Brown  and  Frank  B.  Brown  were 
plaintiffs,  and  the  plaintiffs  herein,  George 
Swegle,  Olevla  Holmes,  M.  W.  Swegle,  Emma 
Bender,  and  Albert  Swegle,  were  defendants, 
a  decree  was  rendered  partitioning  to  the 
plaintiffs  and  to  the  defendants  all  the  real 
property  of  which  Charles  Swegle  died 
seised,  except  the  land  set  off  ta  Luclnda 
Swegle  as  her  dower,  and  that  described  In 
the  deed  to  Emma  Bender,  which  decree  was 
never  appealed  from  or  modified,  and  is  now 
in  full  force  and  effect;  that  each  of  the  de- 
fendants owns  an  undivided  1/1 1  of  the  prem- 
ises so  conveyed  by  Emma  Bender  to  her  co- 
heirs, the  title  to  which  they  claim  under 
and  by  virtue  of  her  deed.  The  court  having 
sustained  a  demurrer  to  the  new  matter  set 
out  in  the  answer,  a  trial  was  had  upon  the 
remaining  issues,  resulting  in  a  decree  as 
prayed  for,  but  dh-ecting  that  the  unparti- 
tioned  lands  be  first  sold  to  satisfy  the  lien, 
and  that,  if  the  amount  realized  therefrom 
should  be  insufflcient  to  pay  the  sum  of 
$2,142.85,  the  real  property  of  the  defendants 
owned  In  severalty  be  sold  to  satisfy  such 
deficiency,  from  which  decree  the  defendants 
appeal. 

Geo.  G.  Bingham,  for  appellants.  W.  T. 
Slater  and  Tllmon  Ford,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
is  contended  by  defendants'  counsel  that  the 
estate  of  Charles  Swegle  having  been  fully 
administered  upon,  and  the  i>ersonaI  assets 
thereof  equally  distributed  to  his  heirs,  and 
the  real  property  of  which  he  died  seised 
partitioned  in  a  suit  Instituted  for  that  pur- 
pose, the  advancements  made  by  the  defend- 
ants' ancestor  have  thus  become  res  Judi- 
cata, and,  this  being  so,  the  court  erred  in 
sustaining  a  demurrer  to  the  estoppels  al- 
lege<l  in  the  answer.  Our  statute  upon  the 
subject  of  advancements,  so  far  as  applica- 
ble herein,  is  as  follows:  "Any  property, 
real  or  personal,  that  may  have  been  given 
by  the  intestate  In  his  lifetime  as  an  ad- 
vancement to  any  child,  or  other  lineal  de- 
scendant, shall  be  considered  a  part  of  the 
intestate's  estate,  so  far  as  regards  the  divi- 
sion and  distribution  thereof  among  his  is- 
sue, and  shall  be  taken  by  such  child,  or 
other  descendant,  towards  his  share  of  the 
intestate's  estate."  Hill's  Ann.  Laws  Or.  { 
.1104.  "If  the  amount  of  such  advancement 
shall  exceed  the  share  of  the  heir  so  ad- 
vanced, such  heir  shall  be  excluded  from 
any  further  share  or  portion  In  the  division 
or  distribution  of  the  estate,  but  shall  not 
be  required  to  refund  any  part  of  such  ad- 
vancement; and  If  the  amount  so  received 
shall  be  less  than  his  share,  such  heir  shall 
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be  entitled  to  so  nracb  more  as  will  give 
him  Ills  full  share  or  portion  of  the  estate 
of  the  Intestate."  Id.  §  3105.  The  testi- 
mony shows  that  when  the  personal  prop- 
erty of  the  decedent's  estate  was  distributed, 
and  also  when  the  real  property  of  which 
he  died  seised  was  partitioned  to  the  heirs, 
neither  of  them  had  actual  knowledge  that 
the  deeds  executed  to  defendants  by  their 
grandfather  contained  an  expression  that 
the  grants  so  made  were  Intended  as  ad- 
vancements. The  plaintiffs,  by  reason  of 
such  want  of  knowledge,  baring  failed  to 
charge  the  defendants  with  such  advance- 
ments upon  the  settlement  of  said  estate 
or  In  the  partition  suit,  the  question  is,  does 
the  order  of  distribution  In  the  probate  pro- 
ceedings, or  the  decree  In  partition,  estop 
pialntifTs  from  maintaining  this  suit?  The 
law  affords  to  parties  litigant  their  day  in 
court  for  the  enforcement  of  their  rights 
or  the  redress  of  their  injuries,  but  public 
policy,  in  the  Interest  of  the  peace  of  so- 
ciety, demands  that  litigation  should  not  be 
interminable,  and.  In  enforcing  such  demand, 
the  law  limits  parties  to  one  day  in  court, 
thereby  requiring  them  to  bring  forward  all 
claims  and  demands  properly  belonging  to 
the  cause  of  suit  or  defense,  as  well  as  their 
evidence  in  support  of  their  respective  the- 
ories; and,  as  a  corollary  of  this  principle, 
courts  usually  hold  that  judgments  and  de- 
crees are  conclusive,  not  only  as  to  what 
was  actually  tried,  but  also  as  to  whatever 
might  Iiave  been  litigated.  2  Black,  Judgm. 
8  731.  A  party,  falling  to  assert  a  claim 
in  a  suit  in  equity  in  which  It  might  have 
been  litigated  with  propriety,  will  not  be  per- 
mitted afterwards  to  enforce  it  in  a  second 
suit,  unless  his  failure  to  do  so  in  the  first 
instance  was  caused  by  the  fraud  of  his  ad- 
versary, and  was  not  attributable  to  his  own 
negligence.  Stewart  v.  Stebbins,  30  Miss. 
66;  Burford  v.  Kersey,  48  Miss.  612.  In  a 
suit  to  set  aside  a  judgment  or  decree,  the 
character  of  fraud  which  will  justify  equita- 
ble interference  is  not  constructive,  mereiy, 
but  actual,  and  usually  consists  in  the  in- 
tentional concealment  of  a  material  and  con- 
trolling fact  for  the  purpose  of  misleading 
and  taking  advantage  of  the  opposite  party. 
Ross  V.  Wood,  70  N.  Y.  8;  Ward  v.  Town 
of  Southfield,  102  X.  Y.  287,  6  N.  E.  600; 
Mayor,  etc..  v.  Brady.  115  N.  Y.  500,  22  N. 
E.  237;  Mather  v.  Parsons,  32  Hun,  338; 
Jones  V.  Jones,  71  Hun,  519,  24  N.  Y.  Supp. 
1031;  Rice  v.  Bruff,  87  Hun,  511,  34  X.  Y. 
Supp.  501;  Baker  v.  Byrn,  89  Hun,  115,  35 
N.  Y.  Supp.  55;  Mining  Co.  v.  Mitchell,  59 
Cal.  108.  Xotwlthstanding  the  deeds  execut- 
ed bj'  Charles  Swegle  to  the  defendants  con- 
tain recitals  tiiat  the  considerations  express- 
ed therein  were  intended  as  advancements, 
and  that  they  might  reasonably  be  charge- 
abi'.'  with  notice  thereof,  yet  they  had  no 
actual  knowledge  that  the  grants  were  so 
intended  by  their  grandfather;  and,  this  be- 
ing so,  they  did  not,  in  the  settlement  of  his 
estate  or  in  the  partition  suit,  intentionally 


conceal  a  material  fact;  and  hence  eqnity 
will  not.  In  a  collateral  suit,  correct  or  modi- 
fy the  former  decree  in  so  far  as  it  may  in 
any  manner  affect  the  title  to  the  premises 
set  off  to  them  in  severalty.  Morrill  v.  Mor- 
rill, 20  Or.  96,  25  Pac.  302.  11  L.  R.  A.  l.'i.".; 
Flnley  v.  Houser,  22  Or.  562,  30  Pac.  494; 
CrablU  v.  Crablll,  22  Or.  588.  30  Pac.  320: 
Christy  v.  Waterworks,  68  Cal.  73,  8  Pac. 
849;  Doolittle  v.  Don  Maus,  34  lU.  457; 
Irvln  V.  Buckles.  148  Ind.  389,  47  N.  E.  822; 
Whittemore  v.  Shaw,  8  N.  H.  303.  It  may 
be  said  that  the  title  to  the  lands  so  ap- 
portioned to  the  defendants  Is  not  assailed 
by  this  suit,  nor  can  such  title  be  affected 
thereby,  except  so  far  as  a  failure  to  pay 
the  sum  charged  against  the  property  by  the 
decree  may  tend  to  accomplish  the  aliena- 
tion thereof.  But  to  permit  such  a  result 
to  follow  would,  in  effect  be  opening  up  in 
a  collateral  suit  the  original  decree  In  parti- 
tion, which  has  l>ecome  res  judicata. 

The  question  of  actual  fraud  being  thus 
eliminated,  the  only  remaining  ground  for 
impeaching  the  decree  of  partition  Is  the 
plaintiff's  discovery  of  the  fact  that  ad- 
vances had  been  made  to  the  defendants 
which  were  not  taken  into  account  in  the 
8uu  for  partition.  The  rule  is  well  settled, 
however,  that  newly-discovered  evidence 
furnishes  no  ground  to  attack  a  Judgment 
or  decree,  and  that  errors  of  fact  in  a  suit 
in  equity  do  not  render  the  decree  liable 
to  be  Impeached  In  another  suit.  Canal  Co. 
V.  Henderson,  3  Ind.  3;  Pease  v.  Whitten. 
31  Me.  117;  Wright  v.  Trustees.  1  Hoff.  Ch. 
202.  Thus,  In  a  partition  suit,  if  the  trus- 
tee under  the  will  of  the  ancestor  files  a 
petition  to  charge  one  of  the  heirs  with  ad- 
vancements, and  Is  defeated,  he  cannot 
maintain  a  suit  against  the  heir  to  recover 
the  advancement  upon  the  ground  of  special 
agreement,  which  was  not  set  up  in  the 
former  suit  Wright  v.  Miller  (Sup.)  22  N. 
Y.  Supp.  24;  Id.,  147  N.  Y.  362,  41  N.  E.  696; 
Id.,  67  Hun,  649,  22  X.  Y.  Supp.  24.  So.  too. 
a  decree  fixing  the  amount  of  the  distribu- 
tive shares,  based  upon  the  advancement  to 
one  of  the  defendants,  is  conclusive  evidence 
of  such  amount  In  a  suit  for  partition.  Tor- 
rey  v.  Pond,  102  Mass.  355.  The  defendants 
not  having  any  knowledge  that  the  real 
property  so  conveyed  to  them  by  their  grand- 
father was  intended  by  him  as  advance- 
ments, they  were  not  guilty  of  any  actual 
fraud  in  the  partition  suit,  and  hence  the 
land  so  set  off  to  them  in  severalty  is  freed 
from  any  claim  thereon  that  the  plaintiffs 
might  have  litigated  in  that  suit.  It  will 
be  remembered  that  Emma  Bender  released 
to  each  of  the  defendants  an  undivided  i/ii 
of  the  real  property  described  In  the  deed 
which  was  found  with  her  father's  papers 
after  his  death,  thereby  conveying  to  each 
an  undivided  '/»*  interest  in  said  premises, 
more  than  he  Inherited  from  his  grandfather. 
If  the  defendants  hud  secured  title  to  real 
property  from  third  parties,  no  equitable 
lieu  could  be  impressed   thereon  to  secure 
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said  advancements,  and  In  any  snbeegnent 
partition  suit  the  plaintiffs  can  acquire  no 
greater  Interest  In  the  land  bo  conveyed  by 
Mrs.  Bender  than  the  defendants  Inherited 
from  their  grandfather.  Any  child  or  other 
lineal  descendant  who  has  received  from  his 
Intestate  ancestor  an  advancement  is  requir- 
ed to  bring  It  Into  hotchpot.  Hill's  Ann. 
Laws  Or.  S  3104.  This  does  not  mean  that 
his  title  shall  be  devested,  but  that  the  val- 
ue of  the  advancement  shall  be  taken  Into 
consideration  In  making  the  distribution. 
Jackson  v.  Jackson,  64  Am.  Dec.  114.  When 
advancements  of  unequal  values  have  been 
made  by  an  ancestor  in  his  lifetime  to  his 
children  or  lineal  descendants,  in  a  suit  for 
partition  of  the  real  property  Inherited  from 
him  it  Is  proper  for  the  court  first  to  find  the 
value  of  each  advancement,  and  require  the 
same  to  be  brought  Into  hotchpot  Figg  t. 
Carroll,  88  III.  205.  So,  too.  It  is  held  that, 
although  Jurisdiction  Is  conferred  by  statute 
on  the  probate  court  in  the  matter  of  con- 
troversies as  to  advancements  made  by  the 
decedent  to  his  children,  yet  when  the  Juris- 
diction of  the  chancery  court  has  attached, 
under  a  bill  for  the  partition  of  land  among 
them,  the  court  may,  before  decreeing  parti- 
tion, require  the  parties  to  account  for  these 
advancements,  taking  the  same  as  a  part  of 
their  respective  shares.  Marshall  v.  Marsh- 
all, 86  Ala.  383,  5  South.  475.  Each  of  the 
defendants  has  an  undivided  Vx«  interest 
in  205.26  acres  of  land  in  Marlon  county, 
Or.,  which  Is  subject  to  the  claim  of  $<i,142.- 
86  in  favor  of  the  plaintiffs,  assuming  that 
they  have  received  from  their  father  no  ad- 
vancements; and  as  the  question  of  fraud, 
upon  which  the  suit  was  founded,  has  been 
eliminated,  a  suit  in  partition  is  now  the 
only  remedy  by  which  all  the  parties  may 
be  compelled  to  account  for  any  advance- 
ment which  they  may  have  received.  Hence 
the  decree  will  be  reversed,  and  the  bill  dis- 
missed. 


RADER  V.  BARR.1 
(Supreme  Court  of  Oregon.    July  30,  1900.) 

EQUITY— RESTRAINT  OF  LBOAL.  FROCEBDINQS 
—COSTS— APPEAL. 

1.  Hill's  Ann.  Laws,  {  5.^>6,  provides  that  a 
cost  bill  shall  be  filed  within  five  days  after 
entry  of  judgment,  or,  if  not  filed  until  later, 
a  copy  thereof  must  be  served  on  the  opposite 

Jiarty,  and  that  the  opposite  party  must  file  ob- 
ections  within  two  days  from  the  time  allow- 
ed to  file  the  bill.  Held,  that  the  allowance 
of  costs  not  objected  to,  where  made  more  than 
five  days  after  the  entry  of  judgment  without 
copy  served  on  the  opposite  party,  was  a  suffl- 
cient  ground  to  restrain  their  collection  by  in- 
JnnctioD. 

2.  The  cost  of  transcript  is  not  an  item  of 
cost  recoverable  by  the  prevailing  party,  who 
was  the  respondent  on  appeal. 

Appeal  from  circuit  court.  Grant  county; 
M.  D.  Clifford,  Judge. 

Suit  by  George  Rader  against  Emmet  Barr 
to  restrain  collection  of  a  Judgmeut.  From 
a  decree  dismissins   the   suit  on   demui-rer. 

t  For  opinion  on  petition  for  rehearing  see 


plaintiff  appeals.  Reversed  as  to  the  dis- 
missal of  the  suit,  and  affirmed  as  to  tfie 
sustaining  of  the  demurrer. 

Tbls  is  8  suit  to  enjoin  the  collection  in 
part  of  a  Judgment  rendered  for  costs 
and  disbursements  by  this  court  August  13, 
1898,  in  favor  of  Emmet  Barr  as  respondent 
and  against  George  Rader  as  appellant,  for 
$215.85.  54  Pac.  210.  The  allegations  of 
the  complaint  are.  In  substance,  as  follows: 
That  in  the  case  of  Emmet  Barr  (respon- 
dent) V.  George  Rader  (appellant)  a  Judgment 
was  rendered  In  favor  of  the  respondent 
by  the  supreme  court  of  the  state  of  Oregon 
at  its  Pendleton  May  term  for  the  year  1898. 
That  thereafter,  to  wit,  on  September  5,  1898, 
the  respondent  filed  a  cost  bill  therein,  com- 
posed of  the  following  Items: 

Printing  brief $39  00 

Cost  of  transcript 139  00 

Clerk's  fee,  $40.00;  paid  on  this,$ ; 

due 22  85 

Costs   15  00 


"  $215  85 

—That  the  Item,  "cost  of  transcript"  was 
wrongfully  and  fraudulently  Inserted  in  said 
cost  bill  by  the  respondent  or  bis  attorneys. 
That  the  same  was  paid  by  the  appellant 
before  the  cost  bill  was  filed,  and  that  there- 
fore it  should  not  have  been  Included  tliere- 
In.  That  the  clerk's  fees  upon  the  appeal 
were  $22.85,  and  no  more.  That  of  said 
amount  the  appellant  paid  $10  prior  to  the 
rendition  of  Judgment,  and  that  at  the  time 
of  filing  said  cost  bill  there  was  due  for 
clerk  fees  $12.85,  and  no  more.  That  no  ob- 
jections were  filed  to  said  cost  bill  by  the 
appellant  within  the  time  prescribed  by  law, 
and  that  the  total  amotmt  thereof,  to  wit, 
$215.85,  was  allowed  and  taxed  by  the  clerk. 
That  the  Pendleton  May  term  of  said  court 
adjourned  for  the  term  on  August  13,  1898. 
That  on  October  13,  1898,  by  virtue  of  the 
mandate  from  the  supreme  court,  a  Judgment 
was  entered  In  the  circuit  court  for  Grant 
county  in  favor  of  Barr  and  against  Rader 
for  the  sum  of  $215.85,  the  full  amount  of 
said  cost  bill.  That  neither  Rader  nor  any 
of  his  attorneys  knew,  nor  were  any  of  them 
Informed,  of  the  said  wrongful  and  fraudu- 
lent charges  contained  In  said  cost  bill  until 
after  the  supreme  court  had  adjourned  for 
the  term  and  the  entry  of  the  Judgment  in 
the  circuit  court  The  prayer  Is  that  the  Judg- 
ment be  set  aside  as  to  said  Items,  that 
defendant  be  enjoined  from  enforcing  the 
collection  thereof,  and  for  general  relief.  A 
motion  to  strike  from  the  complaint  the  words 
"wrongfully  and  fraudulently"  and  "wrong- 
ful and  fraudulent"  being  sustained,  a  de- 
murrer was  interposed  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
npon  which  to  base  equitable  relief,  which 
was  also  sustained,  and  a  decree  rendered 
dismissing  the  suit,  from  which  plaintiff 
appeals. 


S.  A.    Newberry,    for    appellant 
Carter,  for  r>>suoudenU 
61  Pac.  1127. 
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WOLVERTON  J.  (after  stating  the  facts). 
The  sole  question  presented  Is  whether  the 
complaint  states  facts  sufficient  to  entitle 
the  plalntUI  to  the  relief  prayed  for.  liie 
Incident  of  the  filing  and  allowance  of  the 
motion  to  strike  out  Is  not  material  to  the 
Inquiry,  and  will  not  receive  further  notice. 
In  order  that  the  nature  of  the  controversy 
may  he  made  clear,  a  brief  reference  will 
be  made  to  the  manner  of  recovering  costs 
and  disbursements,  and  having  the  same 
taxed,  so  as  to  entitle  them  to  be  entered 
as  a  part  of  the  Judgment  or  decree.  Costs 
are  certain  sums  allowed  the  prevailing  party 
by  way  of  Indemnity  for  his  attorney  fees  In 
the  suit  or  action,  and  disbursements  com- 
prise such  expenditures  as  are  necessary  to 
maintain  or  defend  the  same,  and  Include 
fees  of  officers  and  witnesses,  the  necessary 
expense  of  taking  depositions,  the  publica- 
tion of  summons  or  notices,  outlays  for 
postage,  compensation  of  referees,  and  the 
necessary  expense  of  copying  records,  etc., 
used  as  evidence  at  the  trial.  Every  wit- 
ness, officer,  or  other  person  required  to  do 
or  perform  any  act  or  service  for  any  party 
to  an  action  or  suit  Is  entitle<l  to  demand 
and  receive  his  compensation  in  advance; 
but  the  party  may  pay  the  fees  of  officers, 
or  give  an  undertaking  therefor,  at  his  op- 
tion. Costs  and  disbursements  are  allowed 
by  the  clerk;  but  no  disbursements  can  be 
allowed  unless  the  party  claiming  them  shall 
have  filed  with  the  clerk,  within  five  days 
from  the  entry  of  the  judgment  or  decree, 
a  statement  of  the  same,  which  shall  be 
verified  except  as  to  fees  of  officers.  Such 
statement  may  be  filed,  however,  at  any 
time  after  five  days;  but  In  such  case  a 
copy  thereof  must  be  served  upon  the  op- 
posite party.  A  statement  of  disbursements 
thus  filed  must  be  allowed,  of  course,  unless 
the  adverse  party,  within  two  days  from  the 
time  allowed  to  file  the  same,  shall  file  his 
objections  thereto,  stating  the  particulars 
thereof.  When  objections  are  preferred,  pro- 
visions are  made  for  filing  an  amended  veri- 
fied statement,  and  an  allowance  or  disallow- 
ance by  the  clerk  of  the  charges  claimed. 
Hill's  Ann.  Laws  Or.  §g  548.  553,  5o5-r)57; 
Nicklin  V.  Robertson,  28  Or.  278,  42  Pac.  093. 

The  Item  of  915  In  the  statement  contained 
in  the  complaint,  being  presumably  for  the 
statutory  attorney  fees  In  this  court.  Is  prop- 
erly denominated  "costs."  All  the  other 
Items  are  disbursements.  The  Item  of  $138, 
as  we  understand  from  the  complaint.  Is  for 
a  disbursement  incurred  by  Rader  upon  his 
own  account,  and  which  Barr  could  In  no 
event  recover.  As  It  respects  the  $10  Item, 
it  is  not  apparent  that  Rader  was  entitled  to 
It  In  tbe  first  Instance;  but.  If  Barr  paid  It 
once,  it  would  be  Inequitable  and  unjust  to 
require  him  to  pay  it  again.  Notwithstand- 
ing this  palpable  injustice.  It  Is  Insisted  that, 
as  plaintiff  did  not  file  objections  to  the  state- 
ment of  disbursements,  and  the  objectionable 
items  having  become  a  part  of  the  Judgment, 
be  Is  now  precluded  from  resorting  to  a  court 


of  equity  for  relief;  in  other  words,  H  Is  ar- 
gued that  plaintiff  had  a  good  defense  at  law,. 
which  he  neglected  to  interpose  at  the  proper 
time,  and  Is  therefore  precluded  by  the  Judg- 
ment. Xbe  proceeding  was  at  law,  and  the- 
defense  by  way  of  Interposing  objections 
purely  legal  In  Its  nature;  but  these  condi- 
tions do  not,  of  themselves,  constitute  an  in- 
superable barrier  to  equitable  Interference. 
"Injunctions  to  restrain  proceedings  at  law- 
are  granted,"  says  Mr.  Chief  Justice  Searls.. 
in  Reagan  v.  Fitzgerald,  75  Cal.  230,  17  Pac. 
198,  "In  Instances  where  the  facts  show  It  tO' 
be  against  conscience  to  enforce  snch  pro- 
ceedings, and  at  the  same  time  show  that  the 
injured  party  could  not  have  availed  himself 
of  such  facts  In  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  or  negligence  on  his  part. 
•  •  *  A  case  for  relief  by  way  of  In- 
junction against  a  Judgment  at  law  must  pre- 
sent facts,  not  only  showing  the  equitable 
rights  of  the  complainant,  but  also  showing 
that  he  could  not  have  availed  himself  of 
such  facts  in  the  legal  forum."  So,  in  Nav- 
igation Co.  v.  Gates,  10  Or.  514,  an  injunction 
was  sustained,  relieving  a  garnishee  from  the 
payment  of  a  Judgment  rendered  against  It 
for  a  demand  which  it  had  previously  satis- 
fied, but  had  by  mistake  made  answer  In  the 
garnishee  proceedings  that  It  was  still  In- 
debted to  the  debtor  of  the  attaching  cred- 
itor. The  doctrine  of  that  case  is  that.  In 
order  to  obtain  the  Injunction,  it  must  be 
made  to  appear  that  the  failure  to  make  the 
appropriate  answer  or  interpose  the  requisite 
defense  was  not  attributable  to  any  negli- 
gence or  want  of  diligence  on  the  part  of  the 
party  Invoking  the  equitable  remedy,  but  was 
the  result  of  accident  or  fraud,  or  the  act  of 
the  opposite  party,  and,  further,  that  the 
plaintiff  has  a  good  defense  to  (he  whole  or 
such  part  of  the  cause  of  the  action  he  pro- 
poses by  his  complaint  to  litigate,  and  there- 
by show  that  It  would  be  unfair  and  inequi- 
table to  permit  the  judgment  complained  of  to 
be  enforced.  To  the  same  purpose,  see  Free- 
man V.  Miller,  53  Tex.  372;  Wlngate  v.  Hay- 
wood, 40  N.  H.  437.  Applying  this  settled 
doctrine  of  equitable  Jurisprudence,  we  are 
readily  enabled  to  determine  the  controversy 
here.  By  the  allegations  of  the  complaint, 
the  Judgment  rendered  in  this  court  must 
have  been  entered  on  or  prior  to  August  13th, 
so  that  It  is  apparent  tbe  statement  of  costs 
and  disbursements  was  not  filed  wltliin  five 
days  from  the  entry  of  Judgment.  Thla 
made  It  Incumbent  upon  the  respondent  In 
that  cause  to  serve  the  appellant  with  a  copy 
of  the  statement;  otherwise,  he  was  not 
bound  to  take  notice  of  Ic  He  was  only 
bound  to  take  notice  of  what  was  done  with 
respect  to  filing  the  statement  for  the  space 
of  five  days  after  the  entry  of  the  Judgment, 
but  after  that  time  had  run  he  should  have 
been  notified  by  service  of  a  copy;  other- 
wise, he  could  not  be  charged  with  notice  of 
the  filing  of  the  statement,  and  thereby  be- 
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preclnded  by  the  action  of  the  clerk.  In 
such  case,  negligence  or  'want  of  diligence 
cannot  be  imputed  to  the  party  falling  to  file 
the  objections.  Indeed,  the  omission  would 
be  attributable  to  the  act  of  the  party  filing 
the  statement  in  not  giving  the  requisite  no- 
tice thereof.  The  "cost  of  transcript"  was 
not  a  proper  item  for  which  the  respondent 
was  entitled  to  recover  of  appellant  under 
any  circumstances.  So  with  the  item  of 
clerk's  fees.  It  is  shown  that  plaintiff  bad 
paid  $10  towards  it  It  would  seem,  there- 
fore, tliat  he  has  a  good  defense  to  that  por- 
tion of  the  cost  bill  which  he  now  seeks  to 
controvert,  anu  It  would  be  inequitable  and 
unjust  to  compel  him  to  pay  it  again  under 
oxeontlon  for  the  enforcement  of  the  Judg- 
ment. 

In  testing  the  sufficiency  of  the  complaint 
by  the  demurrer,  It  must  be  construed  most 
strongly  against  the  pleader.  It  is  alleged 
that  neither  Greorge  Rader  nor  any  of  his  at- 
torneys knew  or  were  informed  that  such 
charges  had  been  inserted  in  the  cost  bill 
unth  after  the  supreme  court  bad  adjourned 
and  the  Judgment  had  been  entered  In  the 
circuit  court  This  is  somewhat  in  the  na- 
ture of  a  statement  of  a  conclusion.  By  an- 
other allegation  we  are  advised  "that  no 
objections  to  said  cost  bill  were  Jlled  by 
said  a:«pellant  withUi  the  time  prescrlljed  by 
law."  This  would  imply  that  he  was  re- 
quired to  file  objections,  but  had  not.  If  such 
is  the  case,  bis  excuse  for  not  filing  them  is 
not  sufHciently  alleged  by  the  statement  that 
neither  he  nor  his  attorneys  had  notice  or 
knowledge  of  the  Insertion  of  the  charges 
complained  of.  Under  this  allegation,  we 
cannot  say  that  the  appellant  had  not  been 
served  with  a  copy  of  the  statement  of  costs 
and  disbursements,  and  that  It  was  not  his 
duty  to  have  appeared  and  filed  objections; 
otherwise  he  would  have  been  precluded  by 
the  clerk's  taxation  of  costs  and  disburse- 
ments and  their  entry  In  the  Judgment.  The 
complaint  is  faulty  In  this  particular,  while 
in  other  respects  it  appears  to  be  sufficient; 
but,  with  a  view  of  giving  the  plaintiff  an 
opportunity  of  yet  stating  a  good  cause,  if  he 
has  one,  the  decree  of  the  court  below  will  be 
reversed  in  so  far  as  it  dismissed  the  suit 
and  affirmed  in  sustaining  the  demurrer,  and 
the  cause  will  be  remanded  for  such  other 
proceedings  as  may  seem  proper. 


WOOD  LIVE-STOCK   CO.  v.  WOODMAX- 
si<:e:  et  al. 
(Supreme  Court  of  Idaho.     July  9,  1000.) 
NEW  TRIALr-EXCESSIVE  DAMAGES. 
In  an  appeal  from  an  order  granting  a  new 
trial,  the  record  containing  the  evidence,   and 
there  appearing  only  a  difference  of  Rome  $20 
or  fHO  between  the  amnnnt  of  damagpfi  shown 
by  defendant's  proofs  and  that  allowed  by  the 
Jnry,   and   the   expense  of  a   new   trial  would 
greatly  exceed  the  amount  of  difference,  a  new 
trial  should  not  be  granted. 
Quarles,  J.,  dissenting. 
(Syllabus  by  the  Court) 


Appeal  from  district  court,  Fremont  coun- 
ty; Jo.  C.  Rich,  Judge. 

Action  by  Wood  IJve-Stock  Company 
against  Charles  H.  Woodmansee  and  others. 
Verdict  for  plaintiff.  From  an  order  grant- 
ing a  new  trial,  plaintiff  appeals.    Beversed. 

Hawley  &  Puckett,  for  appellant.  P. 
Averltt  and  F.  S.  Deitrlch,  for  respondents. 

HUSTON,  C.  J.  This  is  an  appeal  from 
an  order  of  the  district  court  granting  a  new 
trial.  The  cause  of  action  arose  upon  a  con- 
tract for  the  sale  and  delivery  by  the  plain- 
tiff to  the  defendants  of  a  lot  of  sheep  con-" 
sistlng  of  3,700  yearling  ewes  and  150  buck 
lambs.  The  contract  expressed  the  time  and 
place  of  delivery,  and  amount  to  be  paid, 
and  the  terms  of  payment,  and  also  that  said 
sheep  were  to  be  "free  from  scab  or  dis- 
ease." It  was  also  provided  in  the  contract 
as  follows:  "Third.  In  the  event  that  the 
parties  of  the  second  part  request  and  notice 
Is  given  to  the  parties  of  the  first  part  on  or 
before  March  15,  1807,  the  parties  of  the  first 
part  agree  to  buy  back  said  ewes  and  rams 
at  the  purctiase  price  mentioned  above,  and 
receive  the  same  at  Beaver  Canyon,  Idaho, 
April  15,  1897,  and  further  agree  to  pay  for 
3  per  cent,  in  excess  of  the  number  counted 
out  at  delivery  (this  3  per  cent,  to  cover  win- 
ter loss  liable  t)  be  sustained  by  said  par- 
ties); also  agree  to  pay  10  per  cent,  per  an- 
num on  the  amount  advanced,  viz.  $2,000.0;), 
from  December  the  1st,  1800,  to  April  15, 
1807;  also  further  agree  to  waive  the  pay- 
ment of  interest  on  balance  of  pay,  viz. 
$5,040.00,  due  from  the  parties  of  the  second 
part  April  15,  1897,  and  drawing  10  per  cent. 
Interest  per  annum  from  November  Ist  until 
paid."  The  defendants  having  failed  to  meet 
the  delayed  payments  as  provided  in  the  con- 
tract plaintiff  brought  this  suit  to  recover 
same.  It  is  not  denied  by  plaintiff  that  at 
the  time  of  the  delivery  of  the  sheep  by  the 
phtlntlff  to  the  defendants  under  the  contract, 
a  few  of  said  sheep  were  afflicted  with  scab. 
This  being  so,  it  was  optional  with  the  de- 
fendants either  to  avail  tnemselves  of  the 
option  provided  in  the  contract,  and  return 
the  sheep  as  therein  provided,  or  to  retain 
the  property,  and  bring  their  action  for 
breach  of  contract.  They  elected  to  take 
the  latter  course,  in  effect  at  least,  by  assert- 
ing their  claim  for  damages  In  this  suit. 

The  only  question  Involved  in  this  case 
would  seem  to  be  the  amount  of  damages  de- 
fendants are  entitled  to  by  reason  of  the 
fact  that  some  of  the  sheep  sold  and  deliv- 
ered to  them  by  the  plaintiff  were  at  the  time 
of  such  delivery  afflicted  with  scab.  For 
any  loss  or  damage,  the  proximate  cause  of 
which  was  the  existence  of  the  scab  among 
the  sheep  sold  and  delivered  by  plaintiff  to 
defendants  under  the  contract,  the  defendants 
are  entitled  to  recover.  It  appears  by  the 
record  that  immediately  upon  the  discovery 
by  the  defendants  that  said  sheep  were  af- 
flicted with  scab  they  advised  the  plaintiff. 
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through  its  officers,  of  the  fact,  and  that, 
acting  under  the  advice  of  such  officers, 
defendants  tooli:  every  available  means  to 
prevent  the  spread  of  the  disease  among  the 
flock,  and  in  so  doing  it  appears  from  the  evi- 
dence on  the  part  of  the  defendants  that  they 
incurred  an  actual  expense  of  $290.03.  In 
addition  to  said  last-mentioned  amount,  de- 
fendants claim  that  they  lost  61S  bead  of 
sheep,  of  the  value  of  $2.50  per  head.  But  it 
is  by  no  means  clear  from  the  evidence  that 
this  loss  was  the  result  of,  or  justly  attribu- 
table to,  the  existence  of  the  scab  among  the 
sheep  purchased  by  defendants  from  plaintiflT. 
Mr.  C.  H.  Woodmansee,  one  of  the  defend- 
ants, and  the  person  principally  in  charge  of 
the  sheep  after  their  delivery  by  the  plaintiff 
to  defendants,  testifies:  "We  had  013  head 
of  sheep  die  from  the  date  of  delivery  up  to 
shearing  time  in  June."  Again,  the  same 
witness  testifies  upon  cross-examination:  "I 
personally  counted  the  sheep  from  the  shear- 
ing pen.  I  do  not  know  that  the  whole  num- 
ber 013  died.  We  were-  that  many  short  is 
what  I  meant.  The  sheep  included  the  Sin- 
gleton sheep,  and  the  Davis  sheep,  as  well  as 
the  sheep  we  bought  of  the  plaintifC's  com- 
pau}-.  In  the  winter  and  spring  I  had  pur- 
chased 1,276  head  of  sheep  from  Mr.  Sin- 
gleton and  Mr.  Davis  of  Wilford.  I  received 
the  Singleton  sheep  February  9th,  and  the 
Davis  sheep  March  29th.  The  ewes  that  I 
bought  of  Singleton  were  passed  in  with  the 
Wood  sheep.  The  rams  were  kept  separate. 
013  head  of  the  whole  stock  was  missing  at 
slu'nriug  time."  It  cannot  be  contended  upon 
any  principle  of  law  or  e<iuity  that  the  plain- 
tiff is  chargeable  upon  this  evidence  with  the 
loss  of  the  013  head  of  sheep  as  having  been 
incuiTed  by  reason  of  said  sheep  sold  by 
plaintiff  to  defendants  being  afflicted  with 
st-ab  at  the  time  of  delivery  of  same  by  plain- 
tiff to  defendants.  The  evidence  is  altogether 
too  vague  and  inconclusive  to  support  a  right 
of  recovery  against  the  plaintiff  for  any  por- 
tion of  the  613  head.  The  answer  of  defend- 
ants also  contains  a  counterclaim  predicated 
upon  an  alleged  unauthorized  sale  by  the 
plaintiff  of  certain  wool  belonging  to  defend- 
ants. The  evidence  upon  this  point  is  con- 
flicting, and  the  claim  would  seem  to  have 
been  ignored  by  the  Jury.  The  record  con- 
tains the  following  statement:  "Thereafter 
the  jury,  being  brought  into  court,  returned  a 
verdict  in  favor  of  defendants  for  $200,  and 
.the  court,  having  found  said  verdict  to  be  in 
improper  form,  further  instructed  the  Jury 
that  they  should  deduct  from  the  amount  due 
plaintiff  on  the  contract  any  amounts,  if  any 
they  might  find,  due  defendants  by  reason  of 
tlieir  counterclaims."  The  Jury  thereafter 
returned  a  verdict  in  favor  of  plaintiff  for 
the  sum  of  $1,972.50.  The  greater  part  of 
appellant's  brief  is  taken  up  with  the  dis- 
cussion and  elaboration  of  matters  wlilch  are 
really  not  contested,  to  wit,  the  existence  of 
scab  among  the  sheep  sold  by  plaintiff.  By 
their  verdict  the  Jury  would  seem  to  have 
allowed  defendants,  as  damages,  about  the 


sum  of  $270.  This  is  some  $26  less  than  the 
testimony  on  the  part  of  the  defendants  shows 
their  expenditures  to  have  been  on  account 
of  the  existence  of  the  scab  among  the  sheep 
sold  by  plaintiff  to  defendants  at  the  time  of 
their  delivery.  The  Jury  failed  to  find,  evi- 
dently, that  any  loss  of  sheep  by  defendants 
was  attributable  to  the  scab  as  it  existed 
in  the  band  at  the  time  of  the  delivery  by 
plaintiff  to  defendants.  The  sheep  were  de- 
livered as  i)rovided  in  the  contract,  to  wit. 
on  or  about  the  31st  of  October,  18;H>,  and  on 
the  21st  of  the  following  January,  to  wit. 
January  21,  1897,  C.  H.  Woodmansee,  one  of 
the  defendants,  and  a  person  who  seems  to 
have  had  the  direct  charge  of  the  sheep, 
writes  plaintiff  that  "the  sheep  are  looking 
fifty  per  cent,  better  than  they  were  when 
we  received  them;  in  fact,  are  fat."  Tlie  evi- 
dence of  any  direct  loss  by  reason  of  the  ex- 
istence of  the  scab  among  the  sheep  at  the 
time  of  delivery  is  of  the  most  unsatisfactory 
character,  and.  It  is  apparent,  was  so  con- 
sidered by  the  Jury.  We  have  examined  the 
evidence  in  this  case  with  the  most  scru- 
tinizing care,  and  we  are  unable  to  see  how, 
under  the  evidence,  the  Jury  could  have  ar- 
rived at  a  different  conclusion.  We  find  no 
error  prejudicial  to  the  defendants  In  the 
instructions  of  the  court. 

The  question  brought  here  for  review  Is 
the  action  of  the  district  court  in  granting  a 
new  trial.  This  is  made  an  apiwalable  or- 
der by  statute.  In  reviewing  the  action  of 
the  district  court  we  are  not,  as  would  seem 
to  be,  as  Insisted  by  counsel  for  respondents 
confined  to  the  question  of  whether  therb 
has  been  an  obuse  of  discretion  by  the 
trial  court  in  granting  a  new  trial,  but  are 
we  satisfied  from  the  record  before  us  that 
an  injustice  has  been  done;  or.  In  other 
words,  does  "the  promotion  of  justice"  de- 
mand that  a  new  trial  should  be  grantwl? 
I'he  case  seems  to  have  been  fully  and  care- 
fully presented  to  the  jury  upon  issues  fairly 
made.  It  is  urged  that  but  nine  of  the  jury 
signed  the  verdict.  If  that  is  to  be  made  a 
ground  for  a  new  trial,  the  statute  authoriz- 
ing such  a  verdict  is  a  mere  nullity.  Trials 
In  the  district  court  involve  great  expense, 
not  only  to  the  litigants,  but  to  the  public, 
and  they  should  not  be  granted  unless  the 
"promotion  of  Justice"  demands  it:  and  we 
ore  unable  to  say,  from  the  reconl  present- 
ed, that  such  a  demand  is  warranted  in  this 
case.  We  think  this  Is  a  case  in  which  the 
maxim.  "De  minimis  non  curat  lex,"  may 
be  properly  Invoked.  The  order  of  the  dis- 
trict court  granting  a  new  trial  Is  reversed. 
Costs  to  appellant. 

SUIXIVAX,  J.,  concurs. 

QCARIJ^aS.  J.  (dissenting).  It  is  admitted 
that  the  sheep  sold  l)y  appellant  to  resjiond- 
ents  were  afflicted  with  scab,  which  after- 
wards broke  out  among  them.  The  undis- 
puted evidence  Is  to  the  effect  that  respond- 
ents. In  their  efforts  to  eradicate  said  dis- 
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ease.  Incurred  necessary  expenses  to  the 
extent  ot  $2SM5.05.  They  had  pleaded  special 
damages  by  reason  of  such  expenditure  In 
the  sum  of  $300.  The  Jury  only  awarded 
the  respondents  damages,  all  told,  growing 
out  of  the  diseased  condition  of  said  sheep, 
in  the  sum  of  $200.  This  was  less  than  the 
undisputed  testimony  shows  had  been  In- 
curred In  the  efl'ort  to  eradicate  the  disease 
from  the  sheep  to  the  extent  of  $96.05.  But 
it  is  contended  that  one  of  the  Items  In  this 
expenditure  was  for  a  dipping  vat  that  cost 
$55,  and  that  this  should  be  deducted  from 
the  $296.05,  which  would  leave  the  expenses 
Incurred  $241.05,  or  $41.05  less  than  was 
expended  by  respondents.  I  do  not  think 
that  the  special  damages  incurred  by  the  re- 
spondents should  be  reduced  by  the  amount 
which  such  dipping  vat  cost.  The  evidence 
shows  that  such  vats  should  not  be  on  or 
near  a  sheep  ranch  or  feeding  ground;  that 
they  should  be,  and  are,  usually,  located  in 
some  Isolated  and  remote  quarter;  that,  ow- 
ing to  the  severity  of  the  weather,  it  being 
very  cold,  when  the  disease  reached  such 
stage  as  made  dipping  necessary,  it  was 
necessary  to  construct  such  vat  at  the  ranch 
of  respondents.  Mr.  Woodmansee  testified 
concerning  the  vat  as  follows:  "The  vat  I 
referred  to  was  constructed  upon  our  ranch. 
It  Is  still  there.  It  is  not  necessary  to  have 
a  dipping  vat  upon  a  sheep  ranch.  I  have 
used  it  some.  I  think  I  will  dig  it  up.  It 
might  be  a  permanent  fixture,  but  it  Is  like- 
ly to  affect  the  ranch  with  the  scab."  I 
think  that  under  this  evidence  it  could  not 
be  held  that  the  presence  of  such  dipping 
vat  on  the  ranch  was  necessary  or  desirable, 
but  that  it  was  detrimental,  and  a  menace. 
So,  leaving  entirely  out  of  consideration  the 
other  damages  claimed  by  respondents,  I 
think  that  the  Jury  failed  to  allow  the  sum 
of  $96.05,  which  respondents  were  entitled 
to  as  special  damages  by  reason  of  said  ex- 
penses. But  it  Is  contended  that  the  trial 
court  should  not  have  granted  a  new  trial 
on  this  ground,  but  should  have  reduced  the 
Judgment  in  favor  of  the  plaintiff  to  the 
extent  of  $96.05,  or  such  sum  of  undisputed 
damages  as  the  Jury  failed  to  give  the  re- 
spondents. I  do  not  agree  with  such  conten- 
tion. While,  in  case  of  a  verdict  for  excess- 
ive damages,  the  trial  court  may  make  an 
oruer  directing  that  a  new  trial  shall  be 
granted  unless  the  successful  party  remits 
that  certain  portion  of  the  damages  awarded 
as  are  excessive,  yet  I  know  of  no  rule  of 
law  or  practice  that  will  permit  a  court  to 
add  to  the  amount  of  a  verdict  damages  to 
which  the  successful  party  Is  entitled,  but 
which  have  not  been  awarded  to  him  by 
the  Jury.  The  undisputed  evidence  before 
us  shows  that  the  respondents  were  entitled 
to  more  damages  than  the  Jury  awarded 
them.  On  this  ground  alone  the  trial  court 
was  autliorized  to  grant  a  new  trial.  The 
rule  is  well  established  In  this  Jurisdiction 
that  an  order  made  by  the  trial  court  or 
Judge  thereof  granting  a  new  trial  will  not 


be  disturbed  on  appeal  unless  the  record 
shows  a  clear  abuse  of  discretion.  The  rec- 
ord before  us  shows  that  the  trial  court  did 
not  abuse  its  discretion  In  granting  a  new 
trial,  for  which  reason,  if  for  no  other,  the 
order  granting  a  new  trial  should  be  af- 
firmed. For  the  reasons  above  set  forth, 
I  am  unable  to  concur  in  the  opinion  of  the 
court  in  this  case. 

On  Rehearing. 

(Aug.  7,  1900.) 

STILT.rvAN,  J.  After  a  careful  considera- 
tion of  the  petition  for  a  rehearing  in  this 
case,  we  find  no  ground  on  which  to  base 
a  rehearing.  A  rehearing  ig  therefore  de- 
nied. 

HUSTON,  0.  J.,  concurs. 

QTJARLES,  J.  For  the  reosons  stated  in 
the  opinion  heretofore  filed  by  me  In  this 
case,  and  wherein  I  dissented  from  the  views 
of  my  associates,  I  think  that  the  petition 
of  the  respondents  for  a  rehearing  should 
be  granted. 


BROSSARD  et  al.  ▼.  MORGAN  et  aL 
(Supreme  Court  of  Idaho.    June  23,  1900.) 

FINDINaS  —  REVIEW  ON  APPEAL  —  WATER 
RIGHTS— LIM ITATION— ADVERSE  POSSESSION 
—  PLEADING  AND  PRACTICE  —  AMENDMENT 
TO  CROSS  COMPLAINT. 

1.  In  the  absence  of  the  evidence  the  findings 
of  fact  canuot  be  reviewed  upon  appeal,  or 
their  correctness  questioned. 

2.  To  bar  the  claim  of  a  senior  appropriator 
of  water,  by  limitation  or  lapse  of  time,  in  fa- 
vor of  a  junior  appropriator,  the  latter  must 
show  continuous  adverse  possession  and  use  in 
himself,  accompanied  by  claim  of  title,  and 
such  possession  and  use  as  exclude  the  senior 
appropriator  from  the  possession  and  use  of 
such  water. 

3.  A  right  to  the  use  and  possession  of  the 
water  of  a  stream  may  be  acquired  by  prescrip- 
tion only  when  accompanied  by  claim  of  title, 
and  by  such  possession  and  use  as  exclude  oth- 
er claimants  from  the  use  and  possession  there- 
of. 

4.  Plaintiffs  appropriated,  diverted,  and  used 
for  the  irrigation  of  their  certain  lands  220 
Inches  of  the  water  of  Stockton  creek,  and 
continuously  used  same  from  the  date  of  appro- 
priation, Klay  1,  1870,  to  the  commencement 
of  the  action,  July  25,  1893.  Defendant  appro- 
priated 1.tO  inches  of  water  from  said  stream 
May  1,  1880,  and  continuously  used  same  for 
irrigating  his  land  up  to  the  time  of  the  com- 
mencement of  the  action,  but  did  not  deprive 
the  plaintiffs  of  the  posses.sion  and  use  of  the 
water  claimed  by  them.  Held,  that  plaintiff's 
were  not  bound  by  limitation  from  asserting 
prior  rights  to  the  use  of  said  stream  again-st 
the  defendant,  and  that  the  right  of  the  latter 
is  snlxirdinate  to  those  of  the  plaintiffs. 

6.  It  is  not  necessary  to  deny  affirmative  al- 
legations in  an  amendment  to  a  cross  complaint 
made  by  a_  defendant,  when  such  aiicKatinns 
were  contained,  in  substance,  in  the  original 
cross  complaint  of  the  defendant,  and  denied 
by  the  answer  of  plaintiff  thereto. 

(Syllabus  by  the  Court). 

Appeal  from  district  court,  Bannock  coun- 
ty; Jo.  a  Rich,  Judge. 
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Action  by  Alphonse  Brossard  and  others 
against  John  T.  Morgan  and  another.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

Dietrich  &  Steyens,  A.  A.  Fraser,  and  John 
T.  Morgan,  for  appellants.  W.  E.  Borah,  for 
refipondents. 

QUAKLES,  J.  This  action  came  before 
us  and  was  considered  upon  a  former  ap- 
peal (see  Brossard  v.  Morgan,  56  Pac.  1C3), 
-when  this  court  refused  to  reverse  an  order 
granting  a  nevf  trial.  Upon  a  retrial  of  the 
cause  the  lower  court  found  that  the  plain- 
tiffs (respondents  here)  were  prior  appropri- 
ators  of  the  water  of  Stockton  creek,  claim- 
ed by  them,  and  which  Is  In  dispute,  and 
decreed  their  rights  to  be  prior  in  time  to 
those  claimed  by  the  appellant  This  ap- 
peal Is  upon  the  Judgment  roll,  so  far  as  the 
appeal  from  the  Judgment  Is  concerned;  the 
evidence  not  being  In  the  record,  either  by 
way  of  bill  of  exceptions,  or  statement  on 
motion  for  new  trial.  The  findings  were 
Sled  April  28,  1809,  and  a  decree  In  accord- 
ance therewith  was  made  and  entered  on 
that  day.  August  8,  1899,  the  appellant 
moved  the  court  to  correct  the  findings  and 
decree  in  certain  particulars.  This  motion 
was  denied,  and  appellant  also  appeals  from 
the  order  denying  said  motion.  The  appel- 
lant waives,  on  this  appeal,  his  said  motion. 
In  so  far  as  it  seeks  to  correct  the  findings 
of  fact,  and  It  Is  well  that  he  does  so.  In 
the  absence  of  the  evidence,  the  findings  of 
fact  cnimot  be  reviewed  on  appeal,  or  their 
correctness  questioned. 

The  court  found  that  the  lands  of  all  the 
parties  were  arid,— not  susceptible  of  produ- 
cing crops  without  irrigation,— and  that  tlie 
appropriation,  diversion,  and  user  of  the 
water  of  Stockton  creek  by  the  parties  and 
their  predecessors  In  interest,  resppctlvoly, 
had  been  continuous,  and  for  uspfni  and  ben- 
eficinl  purposes,  and  that  same  had  been  In 
nuantlt,y  and  at  times  as  follows:  By  plain- 
tiff Brossard,  115  Inches,  May  1,  1870;  by 
plaintiff  Van  Ness.  105  Inches,  May  1.  1870; 
by  the  Intervener,  Hadley,  25  Inches,  Ma.v  1, 
1870;  and  that  by  defendant,  Morcan,  1.50 
Inches  from  and  since  May  1,  isso.  The 
court  also  found  that  the  nu-intity  of  w.nter 
claimed  by  each  of  the  parties  was  neces- 
sary for  the  Irrigation  of  their  said  lands, 
respectively,  and  that  there  was  no  source 
of  supply,  other  than  Stockton  creek,  from 
which  water  could  be  obtained  for  the  Irri- 
gation of  said  lands.  The  findings  are  sup- 
ported by  the  pleadings,  and  the  Judgment 
follows  the  findings.  It  follows  that  the  ap- 
peal from  the  order  denying  the  motion  made 
by  the  defendant  to  correct  the  Judgment  Is 
without  merit. 

The  appellant  urges  that  the  Judgment 
should  be  reversed  upon  the  Judgment  roll, 
and  discusses  a  number  of  questions  tending 
to  such  result,  all  based  upon  the  statute  of 
limitations.    He  argues  that  a  water  right 


Is  real  estate,  that  It  Is  appurtenant  to  land, 
that  it  passes  with  land,  and  that,  like  the 
land  Itself,  the  title  thereto  may  be  lost  by 
adverse  possession  and  user,  or  gained  by 
prescription.  We  do  not  controvert  any  of 
these  propositions,  but  agree  with  them. 
Appellant  then  argues  that  Inasmuch  as  the 
findings  of  fact  establish  that  he  has  used 
150  inches  of  the  waters  of  Stockton  creek 
continuously  since  May  1,  1880,  a  period  of 
13  years  prior  to  the  commencement  of  this 
action,  he  has  acquired  a  prescriptive  right 
thereto  as  against  all  the  world,  and  that 
he  Is  fully  protected  by  the  statute  of  limi- 
tations. There  is  no  merit  in  this  conten- 
tion. The  findings  establish  that  during  the 
time  that  defendant  was  appropriating,  di- 
verting, and  using  the  waters  claimed  by 
him  the  plaintiffs  were  appropriating,  di- 
verting, and  using  for  beneficial  purposes 
(not  wasting)  the  waters  claimed  by  them, 
respectively.  Hence  there  was  no  adverse 
user  of  the  waters  claimed  by  the  plaintiffs 
by  the  defendant.  As  against  the  plaintiffs, 
the  use  of  waters  from  Stockton  creek  lacked 
every  essential  element  of  adverse  nse  and 
possession.  There  was  no  deprivation  of 
possession  or  use  as  against  plaintiffs,  and 
no  claim  of  adverse  title  asserted  against 
them  by  defendant.  Without  these  essen- 
tials, there  was  and  could  be  no  adverse  pos- 
session or  user  of  the  water  claimed  by  the 
plaintiffs  on  the  part  of  the  defendant 
Hence,  his  plea  of  the  statute  of  limita- 
tions must  fall.  The  right  to  divert  and  nse 
for  necessary  irrigation  the  water  of  a 
stream  In  this  state  may  be  acquired  by  pre- 
scription, and  consequently  may  be  lost  by 
adverse  user.  But,  to  bar  the  claim  of  a 
prior  approprlator  to  such  use  of  water  ap- 
propriated by  him  on  the  ground  of  continu- 
ous adverse  user  by  a  Junior  approprlator, 
the  former  must  be  excluded  from  such  nse 
by  the  latter.  Xo  such  condition  Is  shown 
by  the  record  before  us.  It  la  true  that  the 
finrliuirs  are  that  defendant  has  continuously 
used  l.iO  Indies  of  the  water  In  dispute,  bnt 
It  Is  also  found  that  plaintiffs  have  continu- 
ously used  tlie  water  claimed  by  them. 
ITence  plaintiffs  have  not  been  deprived  of 
the  possession  or  use  of  such  waters,  and 
It  necessarily  follows  that  the  appropriation 
of  the  dcfendnnt.  being  subsequent  In  time 
to  that  of  plaintiffs.  Is  and  must  be  subordi- 
nate In  right  to  the  appropriations  of  the 
plaintiffs.  It  is  a  matter  of  common  his- 
tory that  in  this  Intermountaln  region  the 
snow  fall  in  the  mountains  is  the  source  of 
the  water  supply  for  our  streams.  This 
snow  fall  varies,  being  heavy  some  years  and 
light  in  other  years.  In  the  winter  of  188S- 
89  the  snow  fall  was  very  light,  with  the  re- 
sult that  all  streams  were  low,  and  In  many 
Instances  did  not  furnish  near  water  enough 
for  the  settlers,  out  of  which  many  disputes 
arose.  It  requires  but  little  reflection  to 
realize  that  under  such  circumstances  It 
would  be  impossible  to  give  a  Junior  appro- 
prlator all  of  the  water  that  he  might  have 


Digitized  by  V^OOQ  IC 


Idaho) 


STATE  T.  SEYMOUB. 


1033 


osed  for  the  fire  next  preceding  years,  when 
by  reason  of  failure  In  supply  the  stream 
In  a  given  year  should  be  Inadequate  to 
supply  the  prior  appropriations  without  in- 
terfering with  the  rights  of  prior  appropria- 
tors.  The  rule  in  this  state,  both  before  and 
since  the  adoption  of  our  constitution,  is,  in 
cases  litce  the  one  under  consideration,  that 
be  who  is  first  In  time  is  first  in  right  This 
rule  is  not  only  Just  and  equitable,  but  is 
based  npon  reason  and  necessity.  Tested 
by  this  rule,  the  Judgment  in  the  case  at 
bar  is  correct,  and  must  be  affirmed. 

It  was  argued  on  behalf  of  the  appellant. 
In  the  oral  argument,  that  the  Judgment  and 
findings  are  not  supported  by  the  pleadings, 
inasmuch  as  the  defendant  filed  an  amend- 
ment to  his  cross  complaint,  alleging  affirma- 
tive matter  and  that  the  allegations  of  such 
amendment  had  not  been  denied  by  the 
plaintiffs.  We  have  carefully  examined  the 
pleadings,  and  find  that  the  allegations  of 
said  amendment  to  defendant's  cross  com- 
plaint are,  in  substance,  a  reiteration  of  al- 
legations setting  forth  facts  upon  which  to 
base  a  plea  of  the  statute  of  limitations  con- 
tained In  the  original  cross  complaint  of 
the  defendant,  and  which  had  been  denied 
in  the  answer  of  plaintiffs  to  said  cross 
complaint.  Hence  said  amendment  was  not 
material,  being  simply  a  repetition  by  the 
defendant  of  matter  upon  which  issue  had 
theretofore  been  Joined  by  the  parties,  and 
no  answer  to  said  amendment  was  neces- 
sary. An  order  striliing  said  amendment 
from  the  files  would  have  been  proper.  Judg- 
ment and  order  appealed  from  are  affirmed. 
Costs  awarded  to  respondents. 

HUSTON,  C.  J.,  and  SULLIVAN,  j„  con- 
cur. 

(7  Idaho,  257) 

STATE  V.  SEYMOUR. 

(Supreme  Oourt  of  Idaho.     .July  28,  1900.) 

LARCENY— INSUFFICIENCY       OF       EVIDENCB- 

PLIGHT  OF  DEFENDANT— POSSESSION 

OP    STOLEN    PROPERTY. 

1.  The  fllRht  of  the  defendant  after  he  had 
been  arrested  and  held  to  answer  ia  not  con- 
clusive evidence  of  bis  guilt.  While  fliKht  is 
very  strong  evidence  of  guilt,  it  is  oi>en  to  ex> 
pla  nation. 

2.  The  poaaeasion  of  stolen  property,  unex- 
plained, is  evidence  of  gnilt.  But  where  a  rea- 
sonable explanation  is  given,  and  there  is  no 
conflict  of  evidence  in  regard  thereto,  and  the 
witness  is  not  impeached,  the  jury  cannot  arbi- 
trarily ignore  such  evidence. 

3.  Before  a  legal  conviction  can  be  bad,  the 
state  must  have  established  the  accused  per- 
son's guilt  of  the  crime  charspd  by  iegal  evi- 
dence, and  beyond  a  reasonable  doubt.  Until 
that  is  done  the  presamption  of  innocence  is  an 
absolute  shield  to  the  defendant. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Fremont  conn- 
ty;  Jo.  C.  Rich,  Judge. 

Emery  H.  Seymour  was  convicted  of  lar- 
ceny, and  appeals.    Reversed. 

Hawley,  Pucket  &  Hawley  and  Caleb 
Jones,  for  appellant  S.  H.  Hays,  Atty.  Gen., 
for  the  State. 


PER  CURIAM.  The  defendant  was  con- 
Tlcted  of  tlie  crime  of  grand  larceny,  and 
from  the  Judgment  of  conviction  and  from 
the  order  denying  a  new  trial  this  appeal  is 
talcen.  The  defendant  was  arrested  upon  a 
charge  of  grand  larceny.  In  the  stealing  of  a 
certain  head  of  live  stock.  He  had  a  pre- 
liminary examination  before  a  committing 
magistrate,  upon  which  he  was  committed 
to  appear  and  answor  any  Indictment  or  in- 
formation that  might  be  filed  against  him 
upon  said  charge  at  the  next  term  of  the 
district  court.  Defendant  gave  ball  (or  fiis 
appearance  at  the  district  court  At  the 
next  term  of  the  district  court  an  informa- 
tion was  regularly  filed  by  the  county  attor- 
ney against  the  defendant  charging  him  with 
the  crime  for  which  he  had  been  held  to 
answer.  At  the  next  term  of  the  district 
court  the  defendant  failed  to  appear  and 
answer,  and  bis  ball  was  forfeited.  A  re- 
ward for  bis  apprehension  was  ofCered,  and 
he  was  subsequently  arrested  In  the  northern 
part  of  the  state,  and  was  brought  to  trial, 
upon  which  trial  he  was  convicted  of  the 
crime  of  grand  larceny,  and  duly  sentenced 
for  a  term  of  years  In  the  state  penitentiary. 

There  are  four  specifications  of  «:ror  as- 
signed in  the  brief  of  the  appellant  the  first 
of  which  is,  to  wit  "that  the  evidence  waa 
insufficient  to  Justify  the  verdict"  etc.  These 
facts  seem  to  be  established  by  the  evidence: 
The  identity  of  the  animal  alleged  to  have 
been  stolen.  That  said  animal  was  slaugh- 
tered by  or  for  the  defendant  and  by  his 
direction.  Much  of  the  transcript  is  taken 
up  with  evidence  going  to  prove  the  posses- 
sion of  the  animal  and  Its  slaughter  by  de- 
fendant,—a  fact  which  does  not  appear  to 
have  bieen  contested  or  denied  by  defendant 

The  only  question  remaining  Is,  was  the 
possession  of  the  animal  by  the  defendant  a 
felonious  possession?  The  bare  possession 
of  property  recently  stolen  la  not  conclusive 
evidence  of  guilt  Especially  Is  this  so  of 
property  of  the  kind  involved  in  this  case. 
The  only  question  for  us  to  consider  in  this 
case.  then.  is.  does  the  evidence  as  presented 
by  the  record  show  that  the  possession  of 
the  animal  by  the  defendant  was  a  guilty 
possession?  The  only  evidence  on  the  part 
of  the  state  tending  to  establish  this  fact 
is  that  of  the  alleged  owner,  who  states  that 
he  never  sold  the  animal.  Against  this  evi- 
dence is  that  of  the  defendant  that  one  Wil- 
liams was  employed  by  him  to  purchase  and 
drive  to  his  place  of  business,  or  to  the 
place  where  the  animals  for  bis  business 
were  slaughtered,  animals  of  the  kind  alleged 
to  have  been  stolen;  that  the  animal  in  ques- 
tion, or  one  answering  to  its  description,  was 
so  delivered  to  him  by  said  Williams;  that 
he  (defendant)  accounted  to  and  paid  said 
Williams  for  the  animal.  This  testimony 
of  the  defendant  is  corroborated  by  the  testi- 
mony of  D.  C.  Bruce,  who  states  that  be 
was  present  when  Williams  purchased  the 
animal  and  witnessed  the  transaction,  and 
states  the  particulars  thereof.    Williams  was 
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not  present  at  the  trial.  No  attempt  was 
made  to  contradict  or  Impeach  these  ■wit- 
nesses by  the  proscrnitiou.  But  It  Is  urged 
by  the  inosi  r-ution  that  the  flight  of  the 
defendant  after  he  had  been  arrested  and 
held  to  answer  must  be  held  as  conclusive 
of  his  guilt.  We  do  not  understand  this 
to  be  the  rule.  While  the  flight  of  one  ac- 
cused of  crime  is  very  generally  regarded 
as  an  evidence  of  guilt.  It  has  never  been 
held  as  conclusive.  It  Is  always  open  to 
explanation,  and  is  never  of  itself,  alone, 
held  to  be  sufllcient  to  support  a  conviction. 
The  defendant  explains  his  flight  by  saying 
that  bis  counsel  advised  him  that,  while 
be  did  not  believe  (presumably,  from  the 
statement  of  facts  he  received  from  defen- 
dant) that  he  (defendant)  was  guilty,  still, 
in  view  of  the  feeling  and  sentiment  pre- 
vailing In  the  community,  it  was  safer  fur 
the  defendant  to  absent  himself,  at  least  for 
a  time.  While  such  advice  may  be  recog- 
nized as  "sharp  practice,"  it  Is  not  such 
as  would  come  from  one  having  that  high 
sense  of  professional  honor  which  should 
Inspire  and  Influence  the  conduct  of  every 
member  of  the  profession  who  places  a  high- 
er estimate  upon  professional  Integrity  than 
he  does  upon  mere  temporary  or  Incidental 
success.  It  Is  admitted  that  the  defendant 
was  found  in  the  possession  of  the  animal 
alleged  to  have  been  stolen,  and  that  he 
caused  it  to  be  slaughtered,  had  Its  carcass 
sent  to  his  butcher  shop,  and  appropriated 
the  same  to  his  own  use.  Unexplained, 
those  facts  mig'ht  be  sufficient  to  warrant 
his  conviction  of  the  crime  alleged  against 
him.  But  the  defendant  explained  his  pos- 
session of  said  animal  by  his  own  testimony 
and  that  of  the  witness  Bruce;  and,  If  the 
facts  as  stated  by  himself  and  witness  Bruce 
are  true,  the  defendant  is  not  guilty  of  the 
crime  of  which  he  was  convicted.  That  evi- 
dence is  not  contradicted  in  a  single  particu- 
lar, and  neither  the  defendant  nor  Bruce 
was  impeached.  In  case  of  a  substantial 
conflict  in  the  evidence,  the  verdict  of  a  Jury 
will  not  be  disturbed.  But  this  is  not  a 
case  where  the  evidence  Is  conflicting.  There 
is  an  absolute  lack  or  want  of  legal  evidence 
to  sustain  the  verdict.  In  such  a  case  the 
Jury  cannot  arbitrarily  ignore  the  evidence, 
when  there  Is  no  conflict,  and  the  witnesses 
are  not  impeached.  If  the  Jury  could  do 
that  it  could  And  a  defendant  guilty  without 
any  evidence,  and  thus  violate  the  well- 
estaWlslied  rule  that  a  defendant  cannot  be 
legally  convicted  except  upon  legal  evidence 
that  establishes  his  guilt  beyond  a  reasonable 
doutii.  Any  other  rule  would  make  the  Jury 
arbitrary  Judges  of  the  guilt  of  a  defendant. 
Irrespective  of  the  evidence  produced  on  the 
trial.  On  the  face  of  the  record.  It  is  shown 
that  t^he  defendant  gave  a  reasonable  ex- 
planation of  his  possession  of  said  animal, 
and  was  corroborated  by  witness  Bruce,  and 
we  also  think  that  he  gave  a  reasonable  ex- 
planation of  the  cause  of  his  flight,  both 
of  which,  however,  may  be  false.    Be  that 


as  It  may.  It  devolves  upon  the  state  to 
establish  a  defendant's  guilt  by  lejial  evi- 
dence, and  until  that  Is  done  the  presump- 
tion of  innocence  Is  an  absolute  shield  for 
him.  Tlie  po.ssession  of  the  animal  and  the 
flight  of  the  defendant,  under  the  explana- 
tions set  forth  In  the  evidence,  of  which 
there  are  no  contradictions  or  conflicts,  suffi- 
ciently Indicate  the  Innocence  of  the  defend- 
ant. 

We  have  examined  the  instructions,  and 
find  no  error  in  them,  provided  the  evidence 
was  sufficient  to  sustain  the  verdict,  and  we 
think  tliere  was  no  error  in  refusing  to  give 
the  Instruction  requested  by  counsel  for  the 
defendant.  We  have  examined  the  other 
errors  assigned,  and  find  no  prejudicial  error 
in  the  admission  of  certain  evidence  object- 
ed to  by  counsel  for  the  defendant.  The 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  It  Is  so 
ordered. 


STATE  V.  COR(X)RAN. 

(Supreme  Court  of   Idaho.     July  3,   1900.) 

MARTIAL  LAW— DISABILITY  OF  SHERIFF  TO 
ACT  —  CORONER  —  DUTIBS  AND  QUALIFICA- 
TIO.N'S  OF  COU.NTY  ATTORNEY— APPOI.N'TMENT 
OF  TEMPORARY  COUNTY  ATTORNEY— CHAL- 
LKNGING  GRAND  JURY— CHANGE  OF  VENUE:— 
POSTPONEMENT  OF  TRIAL  —  CHALLENGING 
TRIAL  JURY  —  PRACTICE  ON  APPEAL  —  WIT- 
NESS —  EVIDENCE  —  DECLARATIONS  OP  CO- 
CONSPIRATOR —  INSTRUCTIONS  —  JURY  —  IN- 
TOXICATING LIQUORS— HARMLESS  ERROR- 
PRESUMPTION  AS  TO  ERROR— WHAT  RECORD 
MUST  SHOW  AS  TO  ERROR. 

1.  Martial  law  having  been  declared  to  ex- 
ist in  a  certain  county,  and  the  sheriff  of  such 
county  being  detained  in  pri-»on  by  the  military 
authorities,  the  court  properly  directed  the  cor- 
oner to  perform  the  duties  of  sheriff. 

2.  Where  the  county  attorney  is  incapacitat- 
ed from  acting  In  a  certain  criminal  case,  it 
is  the  duty  of  the  district  court  having  jurisdic- 
tion of  such  case  to  appoint  some  suitable  per- 
son to  perform  for  the  time  being  the  duties  of 
county  attorney;  and  such  appointee  has  au- 
thority to  perform  all  of  the  duties  of  county 
attorney  in  such  case,  and  may  appear  before 
the  grand  jury  to  assist  in  the  examination  of 
witnesses. 

3.  A  person  is  not  disqualified  from  acting 
as  temporary  county  attorney,  under  appoint- 
ment, by  reason  of  his  residence  in  another 
county. 

4.  A  defendant  in  a  criminal  action  who  is. 
at  the  time  the  grand  jury  was  Impaneled  which 
afterwards  indicted  hira  for  a  murder  growing 
out  of  a  not  in  which  he  participated,  in  opi-n 
court  with  bis  counsel,  he  being  under  arrest  at 
the  time  and  detained  pending  an  investigation 
of  such  riot,  and  declines  to  challenge  such 
panel,  and  declines  to  challenge  any  of  the  in- 
dividual grand  jurors,  is  held  to  answer,  with- 
in the  meaning  of  section  7730,  Rev.  St.  Idaho, 
and  cannot,  after  indictment,  have  the  indict- 
ment set  aside  for  the  reason  that  he  had  good 
ground  for  challenge  to  the  panel  or  to  any  in- 
dividual grand  juror. 

5.  The  existence  of  martial  law  to  a  limited 
extent,  and  an  excited  condition  of  the  public 
mind,  to  the  prejudice  of  the  defendant,  are 
questions  pertinent  to  a  motion  for  change  of 
venue.  l)ut  are  not  pertinent  or  relevant  upon 
the  hearing  of  a  motion  for  a  postponement  of 
the  trial. 

(5.  A  postponement  of  a  trial  in  a  criminal 
case  on  the  ground  of  the  absence  of  material 
witnesses  is  properly  denied,  where  the  defend- 
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ant  fails  to  use  any  diligence  to  procure  tlielr 
presence,  and  makes  no  effort  so  to  do. 

7.  Oil  apiieal.  the  action  of  tlie  trial  court  in 
denying  tlie  olialieuKo  o(  the  tiefeiulaut  to  the 
panel  of  trial  jurors  upon  the  ground  that  the 
officer  who  snniuioued  the  jurors  upon  spetiiil 
venire  was  biased  aKaiust  the  defendant  will 
not  be  reviewed,  wiiere  the  record  on  appeal 
shows  that  such  challenge  was  heard  and  de- 
cided upon  the  cTideiice  of  the  oHicer  sum- 
moning such  jury,  and  his  evidence  is  not  in 
the  record  upon  appeal. 

S.  A  party  who  introduces  a  witness  may  not 
impeach  him  by  evidence  of  bad  character,  but 
may  show  that  lie  has  made  at  other  times 
statements  inconsistent  with  his  present  testi- 
mony. 

9.  It  is  not  competent  for  the  defense  in  a 
criminal  case  to  ask  an  adverse  witness  if  his 
employer  intends  to  claim  damages  against  the 
county  for  the  acts  constituting  or  connected 
with  the  offense  for  which  defendant  is  being 
prosecuted,  as  such  question  does  not  tend  to 
show  the  state  of  mind  of  the  witness  towaras 
the  defendant. 

10.  Defendant  was  being  tried  for  mni*der. 
The  c-oroner's  inquest  upon  the  body  of  the 
tieceased  was  not  closwl,  but  in  progress.  De- 
fendant asked  that  the  testimony  of  certain  wit- 
nesses, who  had  also  testified  before  the  coro- 
ner's jury,  should  be  produced  by  the  coro- 
ner. The  prosecution  bad  not  asked  said  wit- 
nesses in  regard  to  their  testimony  before  the 
c<3rouer's  jury.  The  court  denied  the  defend- 
ant's request  to  compel  the  coroner  to  produce 
the  testimony  of  such  witnesses  at  the  inquest. 
Held,  that  the  action  of  the  trial  court  was 
correct. 

11.  The  declarations  of  one  conspirator  (the 
conspiracy  being  established),  made  during  the 
pendency  of  the  criminal  enterprise,  with  ref- 
erence to  the  common  object  thereof,  are  com- 
petent  against  his   co-conspirators. 

12.  An  erroneous  instruction  to  the  effect  that 
one  who  abets  "or"  aids  in  the  commission  of  a 
crime,  though  absent  at  the  time  of  its  com- 
inissiouj  shall  be  prosecuted,  tried,  and  punished 
as  a  principal,  is  cured  by  other  instructions  to 
the  effect  that  before  they  can  convict  the  de- 
fendant they  must  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  he  knowingly 
aided  the  commission  of  such  offense,  with 
guilty  purpose  and  intent. 

i;{.  While  it  is  error  to  permit  the  jury  to  use 
intoxicating  liquors  to  any  extent  during  the 
progress  of  a  trial,  yet  a  venlict  will  not  be 
set  aside  on  such  ground  unless  it  is  shown  that 
the  jurors  were  under  the  influence  of  such  liq- 
uors, or  that  the  defendant  was  prejudiced 
thereby. 
14.  To  obtain  a  reversal  upon  the  ground  of 
error  committed  during  the  progress  of  the 
trial,  such  error  must  affirmatively  appear  in 
the  record. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone  coun- 
ty;   George  H.   Stewart,  Judge. 

Paul  Corcoran  was  convicted  of  murder 
In  the  second  degree.  Prom  an  order  deny- 
ing a  new  trial,  and  from  the  judgment,  he 
appeals.    Affirmed. 

A.  A.  Fraser,  I'eter  Breen,  Patrick  Beddy, 
F.  C.  Robertson,  and  Jones  &  Mori>hy,  for 
appellant.  J.  H.  Forney,  W.  E.  Borah.  J. 
H.  Hawley,  and  S.  H.  Hays,  Atty.  Gen.,  (or 
the  State. 

QUARI.E8,  J.  The  defendant  was  Indict- 
ed by  a  grand  Jury  of  Shoshone  county  upon 
the  charge  of  murdering  one  James  Clieyne, 
in  said  county,  tried  and  convicted  of  mur- 
der In  the  second  degree,  and  sentenced  to 


serve  a  term  of  17  years'  Imprisonment  in 
the  state  prison.  Defendant  moved  for  a 
new  trial,  which  was  denied  him,  and  he 
has  appealed  to  this  court  from  the  Judg- 
ment of  conviction,  and  also  from  the  order 
denying  him  a  new  trial.  The  evidence  is 
not  In  the  record  before  us,  only  such  por- 
tions thereof  as  tend  to  show  the  object 
and  character  of  defendant's  exceptions  be- 
ing In  the  record.  Appellant  has  assigned 
32  errors  which  he  claims  were  committed 
by  the  court  In  the  progress  of  the  cause. 
We  cannot  set  forth  each  of  these  specifica- 
tions of  error  In  full,  or  treat  each  of  them 
separately,  without  making  this  opinion 
much  longer  than  Is  necessary  or  proper. 
Therefore,  although  we  have  carefully  con- 
sidered each  and  every  of  these  speclflea- 
tlons  of  error,  we  will.  In  the  main,  treat 
of  them  generally. 

The  two  first  8i)ecIflcatIon8  of  error  are 
based  upon  the  ground  that  the  trial  court 
recognized  that  J.  D.  Young,  sheriff  of  Sho- 
shone county,  was  In  the  custody  of  the  fed- 
eral authorities,  and  directed  the  coroner 
of  the  county.  Dr.  Hugh  France,  to  act  as 
sheriff.  We  are  of  the  opinion  that  the 
court  acted  properly  In  these  matters.  Said 
Young  was  In  custody  of  the  military  au- 
thorities. Martial  law  was  in  force  In  said 
county  at  tliat  time,— not  to  the  exclusion  of 
civil  authority,  but,  as  we  held  In  Re  Boyle, 
57  Pac.  706.  to  a  limited  extent.  The  sher- 
iff, being  under  confinement  and  deprived 
of  his  liberty,  was  Incapacitated  from  per- 
forming the  duties  of  his  office.  Section 
2085,  Rev.  St.,  is  as  follows:  "The  coroner 
must  perform  the  duties  of  sheriff  in  all 
cases  where  the  sheriff  Is  Interested,  or  oth- 
erwise Incapacitated  from  serving,  and  in 
cases  of  vacancies  by  death,  resignation,  or 
otherwise,  in  the  office  of  sheriff,  the  coroner 
must  discharge  the  duties  of  such  office  until 
a  sheriff  Is  appointed  or  elected  and  quali- 
fied." Under  the  conditions  that  existed, 
and  under  the  express  terms  of  the  statute 
quoted,  the  court  committed  no  error  In  di- 
recting the  coroner  to  perform  the  duties  of 
the  office  of  sheriff. 

The  third  specification  of  error  is  based 
upon  the  action  of  the  trial  court  In  making 
an  order  designating  J.  H.  Forney  as  special 
prosecutor  and  acting  county  attorney  of 
Shoshone  county.  In  determining  whether 
the  court  acted  correctly  in  this  regard  or 
not,  we  should  keep  in  view  the  conditions 
that  existed.  In  the  proclamation  of  the 
governor  of  May  4th.  which  put  martial  law 
In  force  In  Shoshone  county  to  a  limited  ex- 
tent. It  was  said,  after  setting  forth  the 
riot  of  April  20,  1800,  which  resulted  In 
the  death  of  James  Cheyne,  for  which  appel- 
lant Is  being  prosecuted  In  this  action,  that 
"the  peiiH'trators  of  said  outrages  soeni  to 
enjoy  Immunity  from  arrest  and  punlsh- 
nient  through  subservience  of  peace  officere 
of  said  county  of  Shoshone,  or  through  fear 
on  the  part  of  said  officers  to  such  bodies 
of  lawless  and  armed  men."    In  the  face 
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of  this  charge,  either  of  complicity,  or  of 
disqualification  through  fear,  the  county  at- 
torney of  said  county,  in  open  court,  stated 
to  the  court  that  he  was  disqualified  from 
acting  as  county  attorney,  and  that  he  was 
unable  to  attend  to  the  duties  of  said  office 
in  matters  connected  with  or  growing  out 
of  the  alleged  riots  of  April  29,  1899,  In  Sho- 
shone county.  It  Is  evident  to  our  minds 
that  said  county  attorney  was  unable  to  dis- 
charge the  duties  of  his  said  office,  within 
the  meaning  and  intent  of  the  act  of  Febru- 
ary 2,  1899.  It  therefore  became  the  duty 
of  the  district  court  to  appoint  some  suitable 
person  to  perform,  for  the  time  being,  the 
duties  of  said  office.  But  appellant  urges 
that  J.  H.  Forney  was  disqualified,  because 
the  record  shows  that  he  lived,  not  in  Sho- 
shone, but  in  an  adjoining  county,  and  that 
he  was  attorney  for  the  owners  of  the  min- 
ing property  destroyed  in  said  riot.  The  ac- 
tion of  the  court  in  this  matter  is  to  be  test- 
ed solely  by  the  provisions  of  the  act  of 
February  2,  1899  (Acts  1899,  pp.  24,  2i>),  the 
first  two  sections  of  which  are  as  follows: 

"Section  1.  Xo  person  shall  be  eligible  to 
the  office  of  county  attorney  who  is  not  an 
attorney  and  counselor  at  law  duly  licensed 
to  practice  as  such  in  the  district  courts  of 
the  state.  No  county  attorney  shall  bold 
any  other  county  or  state  office  during  his 
term  of  office  as  county  attorney. 

"Sec.  2.  When  there  is  no  county  attorney 
for  the  county  or  when  he  is  absent  from  the 
court,  or  when  he  has  acted  as  counsel  or 
attorney  for  a  party  accused  in  relation  to 
the  matter  of  which  the  accused  stands 
charged,  and  for  which  he  is  to  be  tried  on 
a  criminal  charge,  or  when  he  Is  near  of 
kin  to  the  party  to  be  tried  on  a  criminal 
charge,  or  when  he  is  unable  to  attend  to 
his  duties,  the  district  court  may,  by  an 
order  entered  In  Its  minutes,  stating  the 
cause  therefor,  appoint  some  suitable  per- 
son to  perform  for  the  time  being  or  for  the 
trial  of  such  accused  person,  the  duties  of 
such  county  attorney,  and  the  person  so  ap- 
pointed has  all  the  powers  of  the  county  at- 
torney, while  so  acting  as  such." 

There  is  no  showing  or  claim  that  said 
Forney  Is  not  a  suitable  person,  other  than 
the  claim  that  he  is  not  a  resident  of  the 
county,  and  that  he  was  attorney  in  one 
case  for  the  mining  company.  Section  2  of 
the  act  of  February  2,  1899,  quoted  supra, 
does  not  require  that  the  appointee,  who  only 
acts  temporarily,  should  be  a  resident  of  the 
county.  We  can  readily  see  that  contingen- 
cies might  arise  and  had  probably  arisen  In 
this  case  when  it  would  be  the  duty  of  the 
court,  in  subserving  the  public  interest,  to 
appoint,  through  necessity,  some  lawyer  liv- 
ing outside  the  county  to  perform,  ifor  the 
time  being,  the  duties  of  the  office  of  county 
attorney.  Mr.  Forney  was  not  disqualified 
from  acting  as  county  attorney  pro  tem.  by 
reason  of  his  having  been  attorney  for  the 
Buukerhlll  &  Sullivan  Mining  Company  in  a 
civil  case.    This  action  is  between  the  peo- 


ple of  the  state,  on  one  side,  and  the  appel- 
lant, upon  the  other.  We  think  that  the 
trial  court  was  justified  in  appointing  Mr. 
Forney  to  act  temporarily  as  the  prosecuting 
officer  of  Shoshone  county.  But.  even  if  we 
be  mistaken  In  this,  he  acted  as  such,  and 
his  acts  were  those  of  an  officer  de  facto, 
and  entitled  to  recognition  as  such.  And  we 
do  not  find  anything  in  the  record  before  us 
which  indicates  that  any  substantial  right 
of  the  defendant  has  been  prejudiced  by  Mr. 
ITorney's  appointment,  or  that  the  result 
would  have  been  different  If  some  other 
suitable  person  had  acted  as  prosecutor  in- 
stead of  Mr.  Forney. 

The  thh:d  assignment  of  error  is  without 
merit. 

The  fourth  specification  of  error  Is.  "The 
court  erred  in  denying  defendant's  motion  to 
set  aside  the  indictment."  This  motion  was 
predicated  upon  numerous  grounds,  several 
of  which  appear  to  have  been  abandoned. 
Those  discussed  in  appellant's  brief  we  sum- 
marize as  follows:  (1)  That  J.  H.  Forney,  who 
had  been  appointed  by  the  court  to  act  tem- 
porarily as  county  attorney,  was  present  be- 
fore the  grand  Jury,  contrary  to  law;  (2)  that 
defendant  had  good  ground  for  challenge 
to  the  grand  Jury  that  indicted  him.  be- 
cause said  Jurors  had  formed  and  expressed 
unqualified  opinions  of  the  guilt  of  the  de- 
fendant at  the  time  they  were  Impaneled, 
and  entertained  malice  and  ill  will  towards 
the  defendant  What  we  have  said  as  to 
the  appointment  of  J.  H.  Forney  to  dis- 
charge the  duties  of  prosecuting  attorney 
for  Shoshone  county  temporarily  virtually 
disposes  of  the  first  ground  for  setting  aside 
the  Indictment  above  set  forth.  Being  for 
the  time  the  de  facto  county  attorney,  and 
clotlied  with  the  powers  and  duties  of  that 
officer,  he  was  authorized  to  appear  before 
tlie  grand  Jury.  Paragraph  4  of  section  3  of 
the  act  of  February  2,  1899  (Sess.  Acts  1899, 
p.  25),  relating  to  the  duties  of  county  at- 
torneys, is  as  follows:  "To  attend,  when 
requested  by  any  grand  Jury,  for  the  pur- 
pose of  examining  witnesses  before  them: 
to  draw  bills  of  Indictments,  informations, 
and  accusations;  to  issue  subpoenas  and 
other  process  requiring  the  attendance  of 
witnesses."  Appellant  contends  that  this 
statute  authorlstes  the  county  attorney  only, 
not  one  appointed  temporarily  to  fill  bis 
place,  to  be  present  before  the  grand  Jury 
while  witnesses  are  testifying.  We  are  un- 
able to  give  our  assent  to  this  contention. 
It  would  be  an  idle  thing  to  provide  that  In 
case  of  the  disability  of  the  county  attorney 
to  perform  his  duties,  the  court  should  ap- 
point a  suitable  person  to  discharge  his  du- 
ties, and  then  hold  that  such  appointee  has 
no  authority  to  act  In  the  performance  of 
such  duty.  The  reason,  object,  and  neces- 
sity of  the  grand  Jury  having  the  services 
and  assistance  of  the  county  attorney  con- 
tinue, notwithstanding  that  the  county  at- 
torney Is  Incapacitated  from  acting  in  a 
given  case  that  is  being  investigated  by  the 
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sraad  Jniy.  Constmlng  section  2  and  para- 
graph 4  of  section  3  of  the  act  of  February 
2,  1899,  together,  it  is  evident  that  it  was 
the  intention  of  the  legislature  that,  where 
the  county  attorney  was  dlsquaililed  from 
acting  In  a  certain  case,  the  person  ap- 
pointed to  discharge  his  duties  should  per- 
form all  of  them.  It  follows  that  the  in- 
dictment should  not  have  been  set  aside  be- 
cause J.  H.  Forney,  the  substitute  for  the 
■county  attorney  appointed  by  the  court,  was 
before  the  grand  Jury  during  the  examina- 
tion of  witnesses.  There  Is  no  pretext  or 
claim  that  he  obtruded  himself  t)efore  the 
£rand  Jury  without  request  or  permission. 
In  support  of  the  second  ground  urged  here 
in  favor  of  the  proposition  that  the  court 
should  have  sustained  the  motion  of  defend- 
ant to  set  aside  the  indictment,  the  defend- 
ant stated  In  bis  affidavit  In  support  of  said 
motion  that  Hugh  France,  the  coroner,  did 
summon  each  of  the  individual  grand  Jurors 
comprising  the  grand  Jury  that  found  said 
indictment,  knowing  them  to  be  prejudiced 
against  the  defendant,  and  for  the  purpose 
of  getting  a  Jury  that  would  Indict  the  de- 
fendant. We  quote  the  allegations  in  said 
affidavit  with  regard  to  the  grand  Juror 
Henry  E.  Hawes,  as  follows:  "That  said 
France,  in  disregard  of  said  instruction,  also 
summoned  Henry  E.  Hawes,  a  merchant, 
residing  at  Wallace,  whom  the  said  France 
well  knew  had  formed  and  expressed  an 
unqualified  opinion  as  to  the  guilt  or  in- 
nocence of  this  defendant,  and  who  enter- 
tained ill  will  towards  this  defendant"  The 
allegation  in  said  affidavit  as  to  the  grand 
Jurors  Charles  Bender.  W.  F.  Ooddard,  W.  J. 
Baker,  S.  P.  f^airweather,  C.  W.  Vance, 
Thomas  Ray,  Jerry  Savage,  Albert  Otto, 
Frank  Roland,  Theodore  Brown,  Thomas 
Gilbert,  I.  E.  Ck>ulson,  and  N.  R.  Penny  is 
substantially  the  same  as  that  above  quoted, 
relating  to  the  grand  Juror  Henry  E.  Hawes. 
The  allegations  as  to  the  other  two  of  said 
grand  Jurors  In  said  affidavit  are  as  follows: 
"That  said  France,  In  disregard  of  said  in- 
struction, summoned  Frank  F.  Johnson,  a 
banker  residing  at  Wallace,  and  whom  the 
said  France  well  knew  to  be  biased  and  prej- 
udiced, and  who,  as  defendant  Is  informed 
and  believes,  had  formed  and  expressed  an 
unqualified  opinion  as  to  the  guilt  of  de- 
fendant, and  who  bore  malice  and  ill  will 
towards  him."  "Tliat  said  France,  In  dis- 
regard of  said  Instruction,  also  summoned 
W.  S.  Bryden,  a  merchant  residing  at  Ward- 
ner.  and  who.  as  defendant  is  informed  and 
believes,  was.  at  tiie  time  of  his  selection 
and  summoning  by  said  France,  a  deputy 
sheriff  under  appointment  by  said  France, 
and  wlio,  »s  the  said  France  well  knew,  was 
a  bitter  enemy  of  this  defendant  and  all 
persons  accused  of  participating  in  any  way 
In  the  riot  of  April  29.  18.90."  Tliese  allega- 
tions were  positively  denied  by  the  affidavit 
of  said  Hugh  France,  whose  affidavit  and 
that  of  the  defendant  constitute  the  only 
evidence  shown  by  the  record  to  have  been 


used  on  the  hearing  of  said  motion.  It  is 
also  shown  In  the  record  that  at  the  time  the 
said  grand  Jury  was  impaneled  the  defend- 
ant and  his  counsel  were  present  in  court, 
and  were  then  informed  by  the  court  of 
their  right  to  challenge  said  panel  or  any 
individcial  Juror,  as  provided  by  law,  and 
were  then  and  there  given  an  opportunity  so 
to  do.  Appellant  contends  that  under  sub- 
division 4,  i  7730,  Rev.  St.,  said  motion  to 
set  aside  the  indictment  should  have  been 
sustained,  as  he  had  not  been  held  to  an- 
swer before  the  indictment.  We  are  re- 
ferred to  two  decisions  of  the  California 
supreme  court  (People  v.  Geiger,  49  Cal.  043, 
and  People  v.  Phelan,  123  Cal.  531,  56  Pac. 
424),  under  a  similar  statute,  as  supporting 
appellant's  contention.  But  in  each  of  these 
cases  the  court  held  that,  although  there 
had  been  no  preliminary  examination  and  no 
order  by  a  committing  magistrate,  yet,  as 
the  defendant  was  in  Jail,  having  been  ar- 
rested upon  warrant  charging  him  with  the 
crime  for  which  he  was  afterwards  indicted, 
such  defendant  was  held  to  answer,  within 
the  meaning  and  Intent  of  the  statute.  The 
reasoning  of  the  court  In  those  two  cases 
applies  to  the  case  at  bar.  The  defendant 
here  was  arrested  by  the  military  authori- 
ties, acting  in  conjunction  with  the  clrll  au- 
thorities, with  several  hundred  other  men, 
and  detained  until  their  connection  with  the 
riot  of  April  29,  1889,  and  resultant  loss  of 
life  and  property,  could  be  examined  into 
and  ascertained.  The  defendant  at  the  time 
the  said  grand  Jury  were  impaneled  must 
have  known  that  he  was  being  held  to  an- 
swer later  for  participating  in  said  riot; 
and  we  do  not  see  how  hla  position  would 
have  been  different  if  a  warrant  of  arrest, 
charging  him  with  the  murders  and  arson 
committed  In  said  riot,  bad  been  Issued,  and 
he  arrested  under  such  warrant.  The  object 
of  subdivision  4,  8  7730.  Rev.  St.,  is  to  give 
to  a  defendant  who  did  not  have  the  op- 
portunity to  challenge  the  panel  or  indi- 
vidual Jurors  of  the  grand  Jury  that  Indict- 
ed him,  before  the  finding  of  the  indictment, 
the  opportunity  to  do  so  afterwards.  But 
the  defendant  In  the  case  at  bar  had  that 
opportunity.  He  was  given  the  opportunity 
to  challenge  the  panel,  and  failed  to  do  so. 
He  was  given  the  opportunity  to  challenge 
the  Individual  Jurors,  and  declined  to  do  so. 
If  any  of  the  Jurors  were  his  personal  ene- 
mies and  prejudiced  against  him,  he  should 
have  challenged  them.  A  careful  study  of 
the  affidavit  of  the  defendant  shows  that 
as  to  14  of  the  Jurors  he  does  not  allege 
bias,  but  simply  that  the  officer  who  sum- 
moned them  knew  that  they  were  biased. 
The  allegations  are  not  as  to  the  fact,  so 
far  as  the  Jurors  are  concerned,  but  as  to 
the  knowledge  of  the  officer.  Such  knowl- 
edge Is  positively  denied  by  the  officer.  And 
the  allegations  as  to  the  other  two  Jurors 
having  opinions  are  matters  of  opinion,  ex- 
pressed in  a  vague,  indefinite  way,  and  are 
overcome  by  the  affidavit  of  the  coroner. 


Digitized  by 


Google 


1038 


61  PACIFIC  REFORTEB. 


(Idabo 


Taking  into  consideration  the  object  of  sec- 
tion 7730,  Rev.  St.,  the  character  of  the  affi- 
davit used  upon  the  hearing  of  the  motion, 
and  the  fact  tuat  the  defendant  and  his  at- 
torney were  present  when  the  grand  Jury 
was  impaneled,  and  then  given  the  oppor- 
tunity to  challenge  the  panel  and  to  chal- 
lenge the  individual  Jurors,  but  declined  to 
do  80,  we  are  clearly  of  the  opinion  that  the 
trial  court  properly  overruled  the  motion  to 
set  aside  the  indictment 

We  now  come  to  the  fifth  specification  of 
error,  which  is  that  "the  court  erred  in  de- 
nying defendant's  motion  for  a  postpone- 
ment of  the  trial."  The  motion  for  contin- 
uance is  in  words  as  follows:  "Comes  now 
the  defendant,  Paul  Corcoran,  and  by  his  at- 
torneys, Patricli  Reddy,  F.  C.  Robertson,  Jones 
&  Morphy,  and  Peter  Breen,  and  hereby 
moves  the  court  for  an  order  vacating  the 
time  for  the  hearing  of  this  cause,  and  for  an 
order  continuing  this  cause  until  the  next 
term  of  this  court,  and  for  grounds  of  motion 
says:  (1)  That  the  defendant  cannot,  under 
martial  law,  as  now  existing  in  Shoshone 
county,  have  a  fair  and  impartial  trial.  (2) 
That  the  laws  of  the  state  of  Idaho  have 
been,  by  the  proclamation  of  the  governor 
of  the  state  of  Idaho,  suspended  in  the 
county  of  Shoshone,  and  have  no  operation 
therein,  and  that  this  court,  in  proceeding  to 
administer  or  attempting  to  administer  the 
law  in  the  county  of  Shoshone,  is  administer- 
ing laws  for  its  own  government  that  have 
been  suspended  by  the  proclamation  of  the 
governor  of  the  state  of  Idaho  promulgated 
on  the  3d  day  of  May,  A.  D.  1809,  declaring 
the  said  county  of  Shoshone  in  a  state  of  in- 
surrection; that  this  defendant  is  being  pro- 
ceeded against  without  due  process  of  law, 
and  in  violation  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  and 
in  violation  of  the  constitution  of  the  state  of 
Idaho;  that  the  matters  and  facts  set  forth 
in  the  various  atttdavlts  herein  constitute  a 
federal  question,  and  this  court  has  no  Ju- 
risdiction to  hear  and  determine  the  cause 
against  said  defendant  while  said  county  of 
Shoshone  is  under  martial  law;  that  the  mil- 
itary law  and  authority  Is  supreme  In  the 
county  of  Shoshone,  and  the  civil  authority 
and  the  power  of  this  court  are  subordinate 
to  the  said  miliary  authority  in  the  county  of 
Shoshone,  and  this  court  cannot  exercise  its 
functions  as  a  co-ordinate  branch  of  the  gov- 
ernment, but  is  not,  and  cannot,  under  mar- 
tial law,  be  deemed  to  be,  a  co-ordinate 
branch  of  the  government,  and  the  processes 
and  functions  of  this  court  are  subject  to 
such  limitation  as  the  said  martial  authorities 
see  fit  to  impose  upon  it;  that  this  court  is 
iwwerless  to  protect  witnesses  in  attendance 
on  this  court,  or  to  administer  the  law  in  Ije- 
half  of  them,  by  reason  of  the  dominion  and 
control  of  tlie  said  Frank  Steuenberg,  gov- 
ernor, and  Bartlett  Sinclair,  over  the  said 
county  of  Shoshone  and  of  the  people  thereof, 
as  commanders  of  the  military  forces.  And 
for  further  grounds  of  motion  the  defendant 


says  that  John  Chidester  and  William  H. 
Mitchell  are  material  and  proper  witnesses, 
and  necessary  witnesses,  for  the  defense  of 
the  defendant  herein;  that  due  diligence  has 
been  exercised  on  the  part  of  the  defendant 
to  secure  the  attendance  of  said  witnesses, 
but  that  said  defendant  has  so  far  been  un- 
able to  secure  the  attendance  thereof  at  this 
term  of  this  court,  but  if  this  cause  Is  con- 
tinued the  defendant  wul  be  able  to  secure 
the  presence  of  said  witnesses;  and  that  de- 
fendant cannot  safely  go  to  trial  without  said 
witnesses  being  in  attendance  upon  the  court. 
This  motion  Is  based  upon  the  records  and 
files  herein,  and  the  aflldavlts  of  Boyle,  Corco- 
ran, and  Eugene  Sage,  John  Chidester,  Wil- 
liam H.  Mitchell,  Fred  T.  Deane,  John  W. 
Glass,  John  J.  Hogas.  John  F.  Clark,  Joseph 
F.  Whelan,  Lawrence  J.  Simpklns."  In  sui>- 
port  of  tills  motion  the  affidavits  of  the  de- 
fendant, Paul  Corcoran,  and  of  !•.  J.  Simp- 
kins,  William  H.  Mitchell.  John  Chidester, 
Eugene  Sage,  Fred  T.  Deane,  John  W.  Glass, 
John  J.  Hogas.  .Tohn  F.  Clark,  Joseph  F. 
Whelan,  and  William  Boyle  were  filed  and 
used  on  the  hearing  of  the  motion.  With  the 
exception  of  the  aifidavits  of  Mitchell  and 
Chidester,  the  statements  in  the  affidavits 
simply  go  to  show  the  condition  of  the  public 
mind,  in  the  opinion  of  the  affiants,  growing 
out  of  the  presence  of  the  military  authori- 
ties in  Shoshone  county,  and  the  existence 
of  martial  law  therein.  Some  of  these  affi- 
davits might  well  be  termed  legal  curios.— 
notably,  that  of  William  Boyle,  in  which  the 
learned  counsel  who  drafted  the  affidavits, 
speaking  through  the  affiants,  are  seeking  to 
bring  before  the  court  their  construction  of 
the  action  of  the  lower  court  and  of  this 
court  in  Re  Boyle,  reported  in  57  Pac.  706. 
In  none  of  the  affidavits  does  it  appear  that 
any  of  the  witnesses  would  state  any  facts 
material  to  the  defense,  except  the  witnesses 
John  Chidester  and  William  H.  Mitchell.  It 
was  claimed  that  tliese  last  two  named  wit- 
nesses would  testify  that  at  the  time  the 
explosion  occurred,  and  the  deceased,  Cheyne, 
was  killed,  the  defendant  was  In  the  vicinity 
of  Burke,  17  miles  from  the  place  where 
Cheyne  was  killed.  The  tendency  of  the 
evidence  of  these  two  witnesses,  if  they  bad 
been  produced  at  the  trial,  would  have  been 
to  establish  an  alibi  on  the  part  of  the  de- 
fendant. But  in  none  of  the  affidavits  was 
It  shown  where  the  said  witnesses  were,— 
whether  In  the  state  or  out  of  it;  nor  was  it 
shown  that  subpoenas  had  been  Issued  for 
said  two  witnesses,  or  either  of  them,  or 
any  legal  steps  taken  to  procure  their  at- 
tendance. The  defendant  knew  where  said 
witnesses  were.  He  procured  their  affida- 
vits. The  only  excuse  for  their  nouapi>ear- 
ance  was  that  tliey  feared  arrest  if  they 
should  appear  at  the  trial.  Xo  reason  is 
shown  wh.v  said  witnesses  could  not  have 
been  subpoenaed,  or  wh.v  their  depositions 
were  not  taken  on  belialf  of  the  defendant. 
The  following  iwragraph  we  quote  from  the 
affidavit  of  said  John  Chidester:    "That  the 
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affiant  will  keep  the  attorneys  for  said  Paul 
Corcoran  informed  of  bis  wtiereabouts,  and 
trlien  martial  law  sliall  have  ceased  to  exist 
in  said  Shoshone  county,  and  atBant  will  be 
safe  from  unlawful  and  arbitrary  arrest,  Im- 
prisonment, and  annoyance,  such  as  he  has 
heretofore  suffered  at  the  hands  of  said  mil- 
itary authorities,  affiant  will  be  willing  to, 
and  win,  return  to  said  Shoshone  county,  and 
testify  before  this  court  as  In  this  affidavit 
set  forth."  The  identical  paragraph,  in  the 
same  words,  is  found  in  the  affidavit  of  Wil- 
liam H.  Mitchell.  The  matters  contained  In 
these  affidavits,  except  the  testimony  of  said 
Chidester  and  Mitchell  as  to  the  whereabouts 
of  the  defendant  at  the  time  of  the  commis- 
sion of  the  crime  of  which  he  Is  charged, 
while  relevant  upon  the  hearing  of  a  motion 
ior  a  change  of  venue,  were  irrelevant,  and 
should  not  have  been  considered,  upon  a  mo- 
tion for  a  continuance.  The  effect  of  the 
course  pursued  by  the  deferidant  tended  to 
show  tliat  he  wanted  a  trial  in  Shoshone 
connty,  but  not  until  after  martial  law  had 
ceased  to  exist.  While  the  affidavits  show 
that  John  Chidester  and  William  H.  Mitchell 
were  material  witnesses  for  the  defendant  at 
the  trial,  yet  he  was  not  entitled  to  a  con- 
tinuance by  reason  of  their  absence,  as  he 
utterly  failed  to  show  that  he  used  due  dili- 
gence to  procure  their  attendance.  To  entitle 
the  defendant  to  a  postponement  of  the  trial 
on  the  ground  of  the  absence  of  a  witness,  he 
must  show  what  he  expects  to  and  will 
prove  by  such  witnesses;  that  such  evidence 
is  material  to  his  defense:  that  such  evi- 
dence is  true;  that  the  witness  is  not  absent 
by  his  procurement  or  with  his  consent;  that 
he  has  used  due  diligence  to  procure  the  pres- 
ence of  said  witnesses  at  the  trial,  and  failed 
so  to  do;  and  that  there  is  a  reasonable  prob- 
ability that  he  can  and  will  procure  the  at- 
tendance of  said  witnesses  at  the  next  term 
of  the  court.  The  defendant  in  the  case  at 
bar  failed  to  show  these  things,  for  which 
reason,  and  those  above  given,  the  motion  fo'r 
a  postponement  of  the  trial  was  properly  de- 
Died. 

The  sixth  specification  of  error  is,  "The 
court  erred  In  denying  defendant's  challenge 
to  the  panel  of  the  trial  Jurors."  This  chal- 
lenge was  based  upon  the  ground  of  implied 
and  actual  bias  on  the  part  of  Angus  Suther- 
land, the  officer  who  summoned  the  panel  of 
Jurors,  against  the  defendant.  Upon  the 
hearing  of  this  challenge  on  the  grotmd  of 
Implied  bias,  the  defendant  called  said  Angus 
Sutherland  to  the  witness  stand  and  examin- 
ed him.  and  the  challenge  was  submitted  and 
decided  by  the  court  upon  the  tpstimony  of 
said  Angus  Sutherland.  The  court  denied 
the  challenge,  whereupon  the  defendant  asked 
that  triors  be  appointed  to  try  the  challenge 
upon  the  ground  of  actual  bias,  but  the  court 
refused  to  appoint  such  triors.  We  are  now 
asked  to  reverse  the  Jutigment  In  this  case  be- 
cause of  the  action  of  tlie  court  In  denying 
said  challenge.  The  evidence  showing  the 
state  of  mind  of  the  officer  1b  not  in  the  rec- 


ord before  us.  If  that  evidence  was  In  favor 
of  the  appellant's  contention,  it  would  prob- 
ably be  here.  In  the  absence  of  the  evidence 
upon  which  the  court  acted,  we  cannot  pre- 
sume error,  but  must  presume  that  the  court 
acted  correctly.  For  aught  that  we  can  tell 
from  the  record  before  us,  the  officer  was  ex- 
amined upon  both  the  charge  of  Implied  and 
actual  bins,  and  his  testimony  showed  that 
none  existed.  Without  the  entire  proceedings 
and  evidence  before  the  trial  court  upon  the 
hearing  of  this  challenge,  we  will  decline  to 
review  it.  It  is  well  to  bear  In  mind  that  the 
defendant  does  not  appear  to  have  been  prej- 
udiced by  reason  of  the  Jurors  having  been 
summoned  by  said  Angus  Sutherland.  The 
record  shows  that  he  challenged  two  of  said 
Jurors  for  actual  bias,  one  of  the  challenges 
being  sustained  by  the  triors,  and  the  other 
being  denied  by  them,  and  that  the  defendant 
only  challenged  eight  of  the  persons  called  as 
Jurors  peremptorily,  accepting  the  Jury  while 
he  yet  had  the  right  to  peremptorily  challenge 
two  others.  The  exception  under  considera- 
tion is  technical,  and  one  which  we  must,  un- 
der the  provisions  of  onr  Penal  Code,  ignore. 
Section  82.S6,  Rev.  St.,  is  as  follows:  "Neither 
a  departm-e  from  the  form  or  mode  prescribed 
by  this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  any  error  or  mistake  therein, 
renders  it  Invalid,  unless  It  has  actually  prej- 
udiced the  defendant,  or  tended  to  his  prej- 
udice in  respect  to  a  substantial  right."  In 
the  absence  of  the  evidence  upon  which  the 
challenge  was  tried  and  decided,  and  in  the 
face  of  the  record,  showing  that  the  defendant 
accepted  the  Jury  while  he  still  had  peremp- 
tory challenges  that  he  might  exercise,  we 
cannot  presume  that  he  was  prejudiced  by  the 
action  of  the  court 

During  the  trial,  and  while  the  witness 
John  Clark  was  testifying,  be  stated  that  he 
thought  he  saw  the  defendant  on  a  train  re- 
turning from  Wardner,  with  a  large  number 
of  miners.  On  cross-examination  the  witness 
stated  that  he  was  not  positive  that  the  man 
was  Paul  Corcoran;  that  he  thought  it  was  at 
the  time;  that  circumstances  had  since  oc- 
curred—statements made  by  others — which 
caused  him  to  doubt  his  own  mind.  On  re- 
e.xamlnatlon  the  witness  stated  that  he  tes- 
tified about  the  same  matter  before  the  coro- 
ner's Jury  called  to  Inquire  into  the  death  of 
James  Cheyne.  Witness  was  then  shown  hia 
examination  before  the  coroner's  Jury,  In 
writing,  which  stated  that  he  read  and  un- 
derstood before  he  signed  same.  He  was 
then  asked  if  he  made  answers  to  questions 
as  follows  l>efore  said  coroner's  Jury,  to  wit: 
"Ans.  No,  sir;  I  did  not  see  Paul  Corcoran 
on  the  road  going  down.  Q.  Did  you  see 
him  when  you  got  there?  A.  I  did  not  see 
him  In  AVardner.  I  saw  him  on  the  train  go- 
ing back.  Q.  On  the  train  going  back?  A. 
Yes.  sir.  Q.  Wliere?  A.  He  was  sitting  on 
the  top  of  a  box  car  when  I  saw  him.  Q. 
Before  you  got  to  Burke?  A.  Ye."*,  sir;  l)e- 
tween  Wardner  and  Wallace.  Q.  How  long 
have  you  known  Paul  Corcoran?    A.  About 
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three  years.  Q.  You  know  him  Intimately, 
do  you?  A.  Well,  sir,  I  may  say  I  do.  I  am 
not  a  particular  intimate  friend  of  his,  but  to 
see  him  I  know  him.  Q.  Then  you  could 
not  be  mistaken  in  the  man?  A.  Hardly. 
Q.  Whereabouts  on  the  train  did  you  see 
him  that  day?  A..  Sitting  on  top  of  a  box 
car.  I  was  going  back,— walked  down  by  the 
side  of  the  box  car,  going  to  get  Into  anotner 
box  car.  Q.  He  was  sitting  on  It?  A.  Yes, 
sir.  Q.  You  are  not  mistaken  In  the  man, 
were  you?  A.  No.  Q.  He  was  sitting  on 
the  end  of  the  box  car?  A.  On  the  side.  Q. 
No  one  sitting  with  him?  A.  I  don't  remem- 
ber. There  was  quite  a  crowd  on  top  of  the 
box  car.  Q.  How  was  he  dressed?  A.  I 
don't  remember,  exactly,  that.  Q.  Does  Paul 
Corcoran  hold  any  offlcial  position  in  your 
union?  A.  Yes.  Q.  What  Is  it?  A.  Fi- 
nancial secretary.  Q.  You  are  positive  you 
saw  him  sitting  on  the  box  car?  A.  Yes,  sir. 
Q.  Did  you  speak  to  him?  A.  No.  Q.  Did 
you  see  him  In  Burke  at  any  time  in  the 
morning?  A.  I  did  not.  I  saw  him  in  Burke 
in  the  evening."  The  witness  admitted  that 
he  gave  the  foregoing  answers  at  the  cor- 
oner's Inquest  This  evidence  was  objected 
to  by  defendant  on  the  ground  that  It  was  in- 
troduced to  support  or  corroborate  the  testi- 
mony ot  the  witness  In  chief,  and  not  to  con- 
tradict him,  and  for  the  reason  that  it  was 
Incompetent.  This  objection  was  overruled 
by  the  court,  to  which  defendant  excepted, 
and  this  action  of  the  court  constitutes  the 
seventh  sppclfication  of  error.  The  prosecu- 
tion contends  that  this  evidence  was  incon- 
sistent with  that  given  by  the  witness  on  the 
trial,  for  which  reason  it  was  admissible,  un- 
der the  provisions  of  section  6080,  Rev.  St., 
which  reads  as  follows:  "The  party  produ- 
cing a  witness  is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and 
may  also  show  that  he  has  made  at  other 
times,  statements  inconsistent  with  his  pres- 
ent testimony."  The  evidence  given  by  the 
witness  at  the  trial  was  inconsistent  with 
that  given  by  him  before  the  coroner's  in- 
quest, and  the  evidence  set  forth  above  was, 
for  that  reason,  under  the  provisions  of  sec- 
tion 6080,  Rev.  St.,  admissible. 

William  Burch  testifled  as  a  witness  for 
the  prosecution,  and  on  direct  examination 
stated  that  he  was  the  superintendent  of  the 
Bunker  Hill  &  Sullivan  Mine.  On  cross-ex- 
amination he  was  asked  the  following  ques- 
tion by  counsel  for  defendant,  to  wit:  "I  will 
ask  you,  Mr.  Burch,  if  It  Is  not  a  fact  that 
your  company  Is  interested  in  this  prosecu- 
tion, and  that  they  have  made  a  claim,  or 
notified  the  county  that  they  will  hold  the 
county  responsible  for  the  destrnctlon  of  the 
mill?"  An  objection  was  made  to  this  ques- 
tion by  the  prosecution  on  the  ground  that  it 
was  Incompetent,  Irrevelant,  and  immaterial, 
which  objection  was  sustained  by  the  court, 
and  this  action  of  the  court  Is  the  basis  of  an- 
pellant's  eighth  specification  of  error.  We 
think  the  court  properly  sustained  said  ob- 


jection. The  witness  had  already  stated 
his  relation  (that  of  an  agent  and  employ^)  to 
the  corporation  whose  property  was  shown 
to  have  been  destroyed  in  the  riot  of  April  29, 
1899;  and  whether  the  said  corjKiration  In- 
tended to  make  a  claim  against  the  county  or 
not  did  not  tend  to  prove  or  disprove  any  is- 
sue before  the  Jury,  nor  did  it  tend  to  show 
the  state  of  mind  or  feeling  on  the  part  of  the 
witness  towards  the  defendant,  or  his  perscm- 
al  Interest  in  the  result.  It  was  competent 
for  the  defense  to  ask  said  witness  on  cross- 
examination  any  questlcm  touching  his  per- 
sonal feeling  or  bias  towards  the  defendant, 
but  the  question  asked  did  not  have  that 
tendency. 

The  ninth,  tenth,  thirteenth,  fourteenth, 
fifteenth,  sixteenth,  seventeenth,  and  eight- 
eenth specifications  of  error  are  based  upon 
the  action  of  the  court  In  refusing  to  call 
the  coroner  before  the  Jury,  and  require 
hlra  to  produce  the  testimony  of  several  wit- 
nesses who  testlfletl  before  the  coroner's 
Jury,  so  that  defendant  could  cross-examine 
said  witnesses  touching  their  testimony  be- 
fore said  coroner's  Jury.  We  do  not  think  that 
the  court  erred  In  regard  to  these  matters. 
The  evidence  shows  that  at  the  time  the 
coroner's  Inquest  was  not  closed,  but  was 
proceeding.  The  state  had  not  asked  the 
witnesses  as  to  what  their  testimony  before 
the  coroner's  Jury  was,  or  shown  that  they 
had  testifled  at  the  inquest  The  trial  court 
held  that  It  had  no  authority  to  Interfere 
with  the  said  Inquest,  and  have  the  partial 
proceedings  thereof  brought  Into  court. 
The  claim  of  appellant  that  he  asked  the 
production  of  the  testimony  of  said  wit- 
nesses for  the  purpose  of  cross-examination 
Is  without  merit,  as  said  witnesses  had  not 
been  asked  about  their  testimony  before  the 
coroner's  Jury.  Defendant's  counsel  were 
evidently  bent  upon  a  voyage  of  discovery, 
which  the  trial  court  was  not  Inclined  to 
encourage.  We  are  unable  to  find  wherein 
any  substantial  right  of  the  defendant  was 
prejudiced  by  this  action  of  the  court 

The  eleventh  and  twelfth  specifications 
of  error  are  based  upon  the  action  of  the 
court  in  denying  the  objection  of  the  defend- 
ant to  the  following  two  questions  asked  the 
witness  Nicholas  Hardy,  to  wit:  "Did  you 
have  a  talk  with  him  [Hinchman]  In  April 
last?"  And,  "What  was  said  In  said  conver- 
sation, by  Mr.  Hinchman,  In  regard  to  the 
union?"  As  we  have  heretofore  remarked, 
the  evidence  before  the  Jury  upon  which  the 
defendant  was  convicted  is  not  before  us,— 
only  such  portions  as  tend  to  elucidate  the 
exceptions  of  the  defendant  taken  during 
the  trial.  However,  the  small  amount  of 
testimony  before  us,  and  the  instructions  of 
the  court  to  the  Jury,  show  that  the  case 
was  tried  upon  the  part  of  the  state  upon 
the  theory  that  the  members  of  the  miners* 
union  in  Shoshone  county  entered  into  a  con- 
spiracy to  drive  from  the  employment  of  the 
Bunker  Hill  &  Sullivan  Mining  &  Concen- 
trating Company,  by  intimidation,  force,  and 
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threats  of  violence,  an  nonunion  employes; 
that  the  defendant  was  one  of  a  large  num- 
ber of  conspirators  who  participated  in  the 
unlawful  object  and  purpose  of  the  con- 
spiracy; that  In  the  doing  of  the  unlawful 
act  the  destruction  of  said  mill  was  affected 
and  the  deceased,  Cheyne,  was  killed.  The 
testimony  of  the  witness  Hardy  was  Intro- 
duced by  the  state  as  tending  to  show  such 
conspiracy.  The  answers  of  said  witness 
to  the  above  two  questions  are  as  follows: 
To  the  first  one:  "Yes,  sir."  To  the  other: 
"Well,  he  said,  'I  guess  we  will  win  it  out' 
(meaning  the  strike).  And  he  said  he  would 
not  say  anything  about  it;  let  it  lay  for  a 
few  days;  get  some  help  there  and  do  tite 
thing  up;  but  they  did  not  want  the  Bunker 
Hill  to  know  that  they  was  going  to  do  any- 
thing, because  they  would  cut  ofT  the  air 
that  run  the  machines  in  the  Last  CSiance, 
the  air  being  supplied  from  the  Bunker  Hill. 
He  said  he  would  get  help  up  the  cafion; 
that  they  were  going  to  work  for  a  few 
days;  that  they  would  get  help  from  above; 
there  would  be  so  many  detailed  to  help  the 
matter  out;  he  would  go  on  to  work.  And 
then  he  went  away,  and  I  saw  him  no  more. 
He  said  about  twenty-flve  would  be  detail- 
ed from  the  cailon  and  neighborhood."  This 
.evidence  might  or  might  not  be  competent. 
The  declaration  of  one  conspirator,  the  con- 
spiracy being  established,  while  he  is  act- 
ing in  furtherance  of  the  common  design, 
is  competent  evidence  against  his  co-con- 
spirators; and  the  declaration  of  a  conspira- 
tor during  the  pendency  of  the  criminal  en- 
terprise, with  reference  to  the  common  ob- 
ject thereof,  is  competent  against  his  co-con- 
spirators. Whether  the  alleged  conspiracy 
was  established,  and,  if  so,  whether  the  de- 
fendant and  said  Hinchman  were  members 
of  such  conspiracy,  we  are  unable  to  tell. 
In  the  absence  of  the  testimony.  The  ap- 
pellant, to  obtain  a  reversal,  must  affirma- 
tively show  error  by  the  record.  We  cannot 
presume  error  where  none  is  shown.  We 
must  therefore  presume  that  the  lower  court 
acted  correctly  in  admitting  the  said  evidence. 
The  nineteenth  specification  of  error  speci- 
fies the  giving  of  instructions  numbered  28, 
84,  86,  38,  39,  and  47  as  error.  Said  instruc- 
tions are  as  follows:  "No.  28.  An  act  done 
by  a  party  to  an  unlawful  conspiracy  In  fur- 
therance of,  and  naturally  flowing  from,  the 
common  design,  is  the  act  of  each  and  all 
of  the  conspirators,  even  if  the  identity  of 
the  conspirator  who  did  the  act  be  not  es- 
tablished; and,  where  murder  Is  committed 
as  the  result  of  a  conspiracy,  each  one  of  the 
conspirators  Is  guilty,  even  though  he  was 
not  present  at  the  place  of  the  crime,  If  he 
aided,  abetted,  or  encouraged  the  commis- 
sion of  the  unlawful  acts  resulting  in  the 
crime  charged."  "No.  34.  And  if  you  believe 
In  this  case,  beyond  a  reasonable  doubt,  that 
the  defendant  aided,  abetted,  advised,  or 
encouraged  the  killing  of  James  Oheyne,  as 
charged  in  the  indictment,  or  aided,  abetted, 
advised,  or  encouraged  such  unlawful  acts  as 
61  P.-66 


had  a  tendency  to  destroy  life,  and,  as  a  re> 
suit  of  such  aiding,  abetting,  advice,  or  en- 
couragement, the  said  James  Cheyne  was 
killed,  as  charged  in  the  indictment,  then  he 
is  guilty;  and  It  would  be  immaterial  wheth- 
er he  was  actually  present  at  the  killing  or 
not."  "No.  36.  On  the  other  hand,  even 
though  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  a  conspiracy  existed 
to  destroy  the  mill  belonging  to  the  Bunker 
Hill  &  Sullivan  Mining  &  Concentrating  Com- 
pany, and  by  force  and  violence  to  Interfere 
with  and  drive  from  their  employment  the 
nonunion  employes  of  the  said  company,  and 
that  in  pursuance  of  such  conspiracy  such 
mill  was  destroyed,  and  James  Cheyne  was 
killed,  yet,  unless  you  are  convinced,  beyond 
a  reasonable  doubt,  that  the  defendant  was  a 
member  of  such  conspiracy,  and  advised, 
encouraged,  aided,  or  abetted  therein,  you 
should  find  him  not  guilty."  "No.  38.  If  you 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  advised,  en- 
couraged, or  directed  an  unlawful  act  which 
had  a  tendency  to  destroy  life,  he  cannot  es- 
cape responsibility  by  quietly  withdrawing  at 
the  time  of  the  commission  of  such  unlawful 
act.  He  must  notify  the  other  members  of 
the  conspiracy  of  his  Intention  to  withdraw. 
Neither  can  he  escape  responsibility  by  re- 
maining away  from  the  actual  commission 
of  the  crime  after  the  same  bad  been  en- 
couraged or  advised  by  him,  if  you  find  the 
same  was  so  encouraged  or  advised.  If, 
therefore,  you  should  find  from  the  evidence, 
beyond  a  reasonable  doubt,  in  this  case,  that 
the  defendant  advised  and  encouraged,  aided 
or  abetted,  in  the  killing  of  Cheyne,  or  if  he 
advised,  encouraged,  aided,  or  abetted  such 
unlawful  acts  as  had  a  tendency  to  take  hu- 
man life,  and  as  a  result  of  such  advice  and 
encouragement  said  Cheyne  was  killed,  then 
the  defendant  Is  as  guilty  as  though  he 
took  the  deceased's  life  with  bis  own  hand. 
No.  39.  I  further  instruct  yon  that  if  you  find 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  a  conspiracy  existed,  and  that 
the  defendant  was  a  member  of  such  con- 
spiracy, or  aided,  advised,  or  encouraged  the 
same,  and  that  as  a  result  of  such  conspiracy 
the  life  of  James  Cheyne  was  taken  by  a 
member  of  such  conspiracy,  then  I  Instruct 
you  that,  whatever  crime  or  grade  of  crime 
the  conspirator  who  caused  the  death  of  said 
James  Cheyne  was  guilty  of,  the  defendant 
would  be  guilty  of  the  same  crime  or  grade 
of  crime,  as  the  act  of  one  is  the  act  of  all." 
"No.  47.  It  is  lawful  for  miners  to  form  min- 
ers' nnions  and  associations  for  the  better- 
ment of  their  condition,  and  to  preserve  and 
advance  the  scale  of  wages  paid  to  said  min- 
ers by  all  proper  and  legal  means,  and  to 
solicit  others  to  join  such  organization.  For 
the  accomplishment  of  such  legal  business, 
they  may  refuse  to  work,  if  they  see  fit, 
and  persuade  and  solicit  others  so  to  do. 
They  may  lawfully  aid  striking  miners  by  ad- 
vancement and  contribution  of  money  and  by 
all  lawful  means,  and  when  bo  doing  they 
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are  acting  within  the  law;  and  no  member 
of  such  organization  who  has  only  acted  as 
a  member  of  such  association  in  the  accom- 
plishment of  its  lawful  business  can  be  held 
responsible  for  the  acts  of  such  association  or 
union  in  violation  of  law,  unless  he  consented 
or  advised  or  aided  or  abetted  therein,  or  in 
some  manner  intentionally  contributed  to  said 
unlawful  act"  The  principal  objection  urged 
against  tliese  instructions  by  the  appellant  is 
tliat  the  words  "aid,  abet,  counsel,  and  ad- 
vise" are  used  disjunctively.  This,  it  is 
claimed,  is,  under  section  TOUT,  Rev.  St.,  er- 
ror. Said  section  Is  as  follows:  "The  dis- 
tinction between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals 
in  the  first  and  second  degree,  in  cases  of 
felony.  Is  abrogated;  and  all  persons  con- 
cerned in  the  commission  of  a  felony,  wheth- 
er they  directly  commit  the  act  constituting 
the  offense  or  aid  and  abet  in  its  commission 
though  not  present,  shall  hereafter  be  prose- 
cuted, tried,  and  punished  as  principals,  and 
no  other  facts  need  be  alleged  in  any  in- 
dictment against  such  an  accessory  than  are 
required  in  an  indictment  against  bis  prin- 
cipal." In  support  of  the  appellant's  con- 
tention we  are  cited  to  one  authority,  viz. 
People  V.  Compton,  123  Cal.  403,  5G  Pac.  44. 
In  this  case  the  court,  at  page  412,  123  Cal., 
and  at  page  48.  56  Pac,  says;  "The  court 
further  instructed  the  Jury  'that  the  distinc- 
tion between  an  accessory  before  the  fact  and 
the  principal  in  case  of  a  felony  is  abrogated, 
and  all  persons  concerned  In  the  commission 
of  a  felony,  whether  they  directly  committed 
the  act  constituting  the  offense,  or  aided  or 
abetted  in  its  commission,  though  not  pres- 
ent, stiall  be  prosecuted,  tried,  and  punished 
as  principals.'  As  to  this  instruction,  it  Is 
sufficient  to  say  that  it  charges  in  the  dis- 
junctive that  one  who  either  aids  or  abets  is 
guilty,  when  the  language  of  the  Penal  Code 
(section  UTl),  in  consonance  with  justice,  re- 
quired that  one  shall  both  aid  and  abet. 
This  precise  error  has  been  recently  consid- 
ered in  the  case  of  People  v.  Dole,  122  Cal. 
480,  5.5  Pac.  .581."  This  case  was  decided  in 
January,  18!)i).  The  case  of  People  v.  Dole 
was  decided  in  November,  1808.  In  the  lat- 
ter ca.se  (People  v.  Dole,  122  Cal.  486,  55  Pac. 
581)  the  court,  speaking  through  Beatty,  C.  J., 
at  page  4&2,  122  Cal.,  and  at  page  584,  55 
Pac,  said:  "The  trial  court,  in  submitting 
the  case  to  the  Jury,  gave  the  following  in- 
struction: 'If  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant committed  the  offense  charged  in  the  in- 
formation, or  aided,  abetted,  or  assisted  any 
other  person  or  iwrsons  to  commit  the  same, 
then  you  should  find  the  defendant  guilty.* 
This  instruction  is  clearly  erroneous.  Aside 
from  the  person  who  directly  commits  a  crim- 
inal offense,  no  other  is  guilty  as  principal 
unless  he  aids  and  abets.  Pen.  Code,  8§  31, 
2T1.  A  person  may  aid  In  the  commission  of 
an  offense  by  doing  Innocently  some  act  es- 
sential to  its  accomplishment;  and  this  is 
especially   true   in   regard   to   the   crime  of 


forgery,  for  he  may  pass  the  forged  instru- 
ment without  knowledge  that  it  is  forged. 
The  word  'aid'  does  not  Imply  guilty  knowl- 
edge or  felonious  intent,  whereas  the  dcflui- 
tion  of  the  word  'abet'  includes  knowledge 
of  the  wrongful  purpose  of  the  peri)etrator, 
and  counsel  and  encouragement  In  the  crime. 
The  error  In  the  instruction  is  therefore  clear, 
and  it  cannot  be  held  that  it  Is  harmless 
error  to  Instruct  a  Jury  that  they  must  con- 
vict upon  proof  of  a  fact  which  does  not 
necessarily  Imply  guilt.  It  was  certainly  pos- 
sible for  the  jury  to  have  found  consistently, 
with  the  evidence  in  this  case,  that  defend- 
ant did  not  forge  or  raise  the  check  himself, 
but  that  it  was  forged  by  some  other  person, 
and  that  bis  only  coimection  with  It  was  to 
pass  it  to  the  loan  and  trust  company  after 
receiving  it  from  the  forger,  and  witliout 
any  knowledge  of  its  spurious  character,  in 
which  case  he  would  have  been  Innocent  of 
any  crime.  But  the  court,  at  the  request  of 
the  defendant.  Instructed  the  Jury  as  fol- 
lows: 'If  the  evidence  does  not  establish 
beyond  a  reasonable  doubt  that  the  defend- 
ant made  or  altered  or  forged  or  counterfeit- 
ed the  check  in  question,  or  any  part  there- 
of, with  intent  to  defraud  another,  and  If 
the  evidence  does  not  establish  beyond  a  rea- 
sonable doubt  that  the  defendant  uttered  or 
published  or  passed  as  true  and  genuine  the 
said  check,  knowing  the  same  to  be  false  or 
altered  or  forged  or  counterfeited,  with  In- 
tent to  prejudice  or  damage  or  defraud  any 
person,  then  the  mere  possession  by  the  de- 
fendant of  the  said  check,  and  his  indors- 
ing and  negotiating  the  same,  la  not  suffi- 
cient, standing  alone,  to  convict;  for  proof  of 
the  mere  possession  and  negotiating  of  a 
forged  check  is  insufficient  to  convict  a  de- 
fendant of  forgery,  in  the  absence  of  a  guil- 
ty Intent  or  guilty  knowledge.'  This  specific 
instruction  on  the  precise  point  affected  by 
the  error  above  noted  in  the  charge  of  the 
court,  we  think,  cured  the  error;  for,  con- 
struing the  two  instructions  together,  the 
jury  could  not  have  failed  to  understand 
that  merely  aiding  or  assisting  In  the  com- 
mission of  a  crime,  without  guilty  icnowl- 
edge.  is  not  criminal.  In  other  words,  they 
could  not,  in  view  of  this  instruction,  have 
taken  the  charge  as  to  aiding  or  assisting  in 
its  narrow  and  literal  sense." 

In  the  case  at  bar  the  court  gave,  of  its 
own  motion,  instructions  numbered  from  1 
to  59.  In  the  instructions  complained  of 
and  set  forth  above,  the  Jury  were  given 
to  understand  that  the  state  must  prove 
beyond  a  reasonable  doubt  that  the  defend- 
ant knowingly  and  intentionally  aided  the 
commission  of  an  unlawful  act  which  had 
a  tendency  to  destroy  human  life,  or  ad- 
vised or  encouraged  the  same,  before  they 
could  convict  him.  Among  said  instructions 
arc  those  numbered  33  and  40.  which  are  as 
follows:  "No.  33.  To  find  a  person  guilty 
of  a  conspiracy  to  commit  a  crime.  It  is  nec- 
essary for  you  to  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
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party  accused  shared  In  the  criminal  pur- 
pose; and  In  this  case,  if  you  And  that  the 
defendant  did  no  orevt  act  in  carrying  out 
the  conspiracy,  and  did  not  enter  into  any 
unlawful  agreement,  then,  even  though  yon 
should  be  satisfied  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
knew  of  the  conspiracy  and  did  not  dissent 
from  it,  then  such  knowledge  of  the  conspira- 
cy on  the  part  of  the  defendant  would  be 
Insufficient  to  warrant  you  in  presuming 
that  he  was  guilty  of  the  crime  charged." 
"No.  40.  The  burden  is  on  the  prosecution 
to  prove  beyond  a  reasonable  donbt  that  a 
combination  and  conspiracy  were  formed 
(that  is  to  say,  that  the  defendant  and  others 
conspired  and  agreed  to  intimidate  by  force 
and  violence,  and  threats  of  violence,  the 
employes  of  the  Bunker  Hill  &  Sullivan 
Mining  &  Concentrating  Company,  and  to 
drive  from  their  employment  all  nonunion 
miners  of  the  Coenr  d'Aiene),  and  that,  In 
the  execution  or  carrying  out  of  such  con- 
spiracy and  design,  some  one  of  the  parties 
to  said  conspiracy  and  agreement  shot  and 
killed  James  Cheyne.  The  burden  of  estab- 
lishing these  tacts  Is  upon  the  prosecution 
throughout,  and  never  shifts  to  the  defend- 
ant; and,  therefore,  if  the  prosecution  has 
failed  to  prove  beyond  a  reasonable  doubt 
each  and  every  one  of  these  facts,  you  should 
acquit  him."  The  Instructions,  taken  as  a 
whole,  Informed  the  Jury  that  they  must 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  acted  knowingly 
and  with  guilty  purpose  and  intent,  and  ex- 
cluded the  idea  that  they  could  convict  be- 
cause h0  innocently  aided  in  the  perpetra- 
tion of  a  crime.  While  the  instructions  com- 
plained of  ere  In  part  erroneous,  yet  no  sub- 
stantial right  of  the  defendant  was  preju- 
diced. The  instructions,  taken  as  a  whole, 
fairly  gave  the  Jury  the  whole  law  of  the 
case.  The  last  sentence  above,  in  our  opin- 
ion, Is  all  that  Is  necessary  to  be  said'  In  re- 
gard to  the  twentieth  to  the  thirty-first  speci- 
fications of  error,  based  upon  the  action  o' 
the  court  in  refusing  certain  requests  of 
the  defendant  for  instructions. 

The  thirty-second  specification  of  error  is 
as  follows:  "The  court  erred  in  denying 
defendant's  motion  for  a  new  trial."  The 
reasons  urged  in  support  of  this  specification 
of  error  are:  First,  because  the  court  mis- 
directed the  Jury  In  matters  of  law,  and  err- 
ed in  the  decisions  of  questions  of  law  aris- 
ing during  the  trial;  second,  because  the 
verdict  is  contrary  to  law.  "What  we  have 
heretofore  said  disposes  of  the  first  ground. 
As  to  the  second  ground,  It  Is  urged  that 
the  evidence  showed  that  James  Cheyne 
did  not  die  In  Shoshone  county,  but  in  Spo- 
kane, Wash.  This  fact  was  testified  to  by 
a  brother  of  deceased,  and  the  bill  of  ex- 
ceptions states  that  this  was  all  of  the  testi- 
mony as  to  where  the  deceased  died.  The 
fifty-fifth  Instruction  given  by  the  court  is 
as  follows:  "No.  55.  In  conclusion,  let  me 
Instruct  you  that  In  this  case  the  state  must 


prove  beyond  a  reasonable  doubt  and  to  a 
moral  certainty,  (1)  that  James  Cheyne  Is 
dead;  (2)  that  he  came  to  his  death  in  the 
county  of  Shoshone,  state  of  Idaho;  (3)  that 
Paul  Corcoran,  the  defendant,  unlawfully, 
willfully,  feloniously,  and  of  his  deliberate- 
ly premeditated  malice  aforethought,  by  the 
means  set  forth  In  the  indictment,  killed 
and  murdered  the  said  James  Cheyne;  (4) 
that  the  deceased  died  within  a  year  and 
a  day  after  the  stroke  received  or  the  cause 
of  death  administered.  Subdivision  3  of 
this  instruction  must  be  read  and  considered 
by  the  jury  In  connection  with  the  instruc- 
tions governing  conspiracies,  herewith  sub- 
mitted." Appellant  contends  that  the  ver- 
dict was  contrary  to  this  Instruction.  We 
do  not  think  so.  Tiie  evidence  showed  that 
deceased  was  shot  during  the  riot  at  Ward- 
ner,  in  Shoshone  county,  April  29,  1899,  be- 
ing badly  wounded;  that,  in  the  effort  to 
save  bis  life,  he  was  carried  to  the  Sacred 
Heart  Hospital,  !n  Spokane,  Wa.sh.,  where 
he  died.  But  he  "came  to  his  death,"  with- 
in the  meaning  of  the  Instruction,  In  Sho- 
shone county,  by  there  receiving  the  Injury 
of  which  he  died,  If  such  was  the  case.  De- 
fendant was  tried  upon  the  theory  that  in 
the  riot  of  April  29,  1899,  through  the  ac- 
tions of  a  large  body  of  conspirators,  of 
which  he  was  one,  In  doing  an  unlawful  act 
such  conspirators  shot  and  wounded  the  de- 
ceased, of  which  wound  said  deceased  died 
within  a  few  days  after  Its  Infliction.  The 
Jury  so  found.  The  venue  was  properly 
laid.  The  Injury  which  produced  death  be* 
Ing  Inflicted  in  Shoshone  county,  the  defend- 
ant "came  to  his  death,"  within  the  meaning 
of  the  Instruction,  "in  the  county  of  Sho- 
shone, state  of  Idaho."  In  the  absence  of 
the  evidence  showing  the  nature  and  neces- 
sary effects  of  the  Injuries  received  by  the 
deceased  In  Shoshone  county,  we  cannot 
overturn  the  verdict  of  the  Jury  by  presum- 
ing that  the  injuries  which  caused  the  death 
of  deceased  were  Inflicted  elsewhere.  The 
trial  court  had  Jurisdiction  of  the  offense. 
Section  T491,  Rev.  St.,  is  as  follows:  "The 
Jurisdiction  of  a  criminal  action  for  murder 
or  manslaughter  when  the  injury  which 
caused  the  death  was  Inflicted  In  one  coun- 
ty and  the  party  injured  dies  In  another 
county  or  out  of  the  territory,  Is  in  the  coun- 
ty where  the  injury  was  inflicted."  Both 
under  this  statute  and  under  said  Instruc- 
tion, the  deceased  "came  to  his  death"  in 
the  county  where  the  injury  which  caused 
the  death  was  inflicted. 

Appellant  argues  in  his  brief  that  the 
evidence  was  Insufficient.  That  is  a  matter 
that  we  cannot  inquire  into  In  the  absence 
of  the  evidence. 

It  is  also  urged  that  the  motion  for  a  new 
trial  should  have  been  sustained  because  it 
was  shown  by  the  affidavits  used  on  the 
hearing  of  said  motion  that  the  Jury  was 
guilty  of  misconduct,  as  follows:  "First,  in 
the  inordinate  use  of  intoxicating  liquors 
while  In  the  performance  of  their  duty  as 
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Jurors,  and  without  permission  of  the  court; 
second,  that  the  Jury  separated,  contrary  to 
the  order  o{  the  court"  To  sustain  these 
two  alleged  Instances  of  misconduct  of  the 
Jury,  appellant  filed  numerous  affldarlts, 
which  were  considered  on  the  hearing  of 
the  motion  for  a  new  trial.  In  these  affida- 
vits we  find  statements  tending  to  show  that 
the  Jury  dally  drank  large  quantities  of  beer 
and  whisky;  that  they  read  the  dally  pa- 
pers in  which  the  proceedings  of  the  trial 
were  reported,  the  rejmrts  being  unfair  to 
the  defendant  and  tending  to  prejudice  him: 
that  one  of  the  Jurors,  during  a  recess  of 
court,  while  the  Jury  was  In  custody  of  a 
bailiflf  and  were  taking  a  walk,  climbed  upon 
a  box  car,  and  sat  down  on  the  edge  of 
same  In  the  manner  In  which  some  of  the 
witnesses  at  the  trial  stated  the  defendant 
sat  while  returning  on  the  train  from  Kel- 
logg on  April  29,  1S0»,— said  Juror,  while  on 
said  box  car,  being  watched  by  the  other 
Jurors;  that  on  one  occasion  two  women  vis- 
ited the  Jury  in  the  Jury  room,  and  re- 
mained with  the  Jury  some  15  minutes;  that 
during  the  progress  of  the  cause,  but  be- 
fore the  final  submission  of  the  cause  to  the 
Jury,  Jurors  separated  themselves  from  the 
body  of  the  Jury;  and  that  during  the  prog- 
ress of  the  trial  one  of  the  bailifFs  (R.  L. 
Duncan)  said  In  the  presence  and  hearing 
of  one  of  the  Jurors  (William  Thomas)  that 
"a  miner's  life  has  not  been  safe  In  this 
cafion  [pointing  up  and  down  the  cafion] 
for  seven  years."  We  have  carefully  exam- 
ined all  of  the  affidavits  used  upon  the  hear- 
ing of  the  motion  for  a  new  trial,  both  on 
behalf  of  the  defendant  and  on  behalf  of 
the  state,  and  are  clearly  of  the  opinion  that 
the  charges  of  misconduct  cm  the  part  of 
the  Jury  are  not  sustained.  Ekich  of  the 
Jurors  and  each  of  the  bailifTs  positively  de- 
nied, by  separate  affidavit,  each  of  the  char- 
ges of  misconduct  We  are  firmly  convinced 
that  the  charges  made  against  the  conduct 
of  tlie  Jury  during  the  progress  of  the  trial 
are  untrue.  There  la  only  one  particular  In 
which  we  think  the  Jurors  acted  Indiscreetly, 
and  this  is  shown  by  tlie  following  quota- 
tion from  the  affidavit  of  one  of  the  Jurors: 
'"Affiant  further  states  that  no  member  of 
the  Jury  at  any  time  during  the  trial  was 
In  the  slightest  degree  Intoxicated  or  under 
the  iufineuce  of  liquor;  that  said  Jury  was 
permitted  to  have  liquor  in  small  amounts 
on  three  or  four  occasions,  but  never  to  the 
extent  that  the  effects  of  same  were  felt  or 
noticed  to  any  extent  whatever,  so  far  as 
being  Intoxlcatpd  was  concerned.  Afllant 
further  states  that  no  liquor  was  given  them 
after  the  case  was  submitted  to  them."  AH 
•of  the  Jurors  and  several  other  persons  de- 
pose to  the  same  effect.  It  was  improper  to 
•supply  the  Jurors  with  liquor  to  any  ex- 
tent. Ofiicers  In  charge  of  Jurors  should  not 
furnish  them  liquor,  nor  permit  it  to  be  fur- 
nished to  them.  Men  while  sitting  upon  a 
Jury  should  not,  during  a  recess  of  the  court 
•or  otherwise,  partake  of  Intoxicants,  espe- 


cially where,  as  in  the  case  at  bar,  a  life 
depends  upon  their  verdict.  Every  one  who 
is  tried  upon  a  criminal  charge  is  entitled  to 
a  fair  and  Impartial  trial.  The  trial,  and 
especially  the  conduct  of  the  Jury,  should 
not  only  be  fair  In  fact,  but  should  also  be 
fair  and  free  from  all  misconduct  in  ap- 
pearance. Hence  the  use  of  Intoxicating 
drinks  by  individuals  who  are  acting  as  Ju- 
rors at  any  time  during  the  progress  of  the 
trial  deserves  severe  condemnation.  Never- 
theless we  cannot  under  the  weight  of  pres- 
ent authority,  overturn  the  verdict  of  the 
Jury  in  this  case  unless  it  appears  from  the 
record  that  the  defendant  was  prejudiced  by 
the  Jurors  using  intoxicating  liquors.  No 
showing  to  this  effect  is  made.  The  Jurors 
used  but  little  liquor,  and  none  of  them  were 
intoxicated  to  any  extent  We  are  satisfied 
that  the  defendant  was  not  prejudiced  by  the 
conduct  of  the  Jury  in  any  particular,  and 
that  the  use  of  liquor  by  the  Jury  worked  no 
harm  to  the  defendant  See  State  t.  Reed 
(Idaho)  35  Pac.  706. 

It  Is  stated  in  one  of  the  affidavits  intro- 
duced by  the  defendant  that  two  of  the  Ju- 
rors, before  the  trial  commenced,  made  state- 
ments tending  to  show  that  they  were  biased 
against  the  defendant  We  held  in  State  t. 
Davis,  53  Pac.  078,  that  such  affidavits  did  not 
show  a  gronnd  for  new  trlaL  The  Jurors 
were  examined  upon  their  voir  dire,  but  the 
testimony  given  by  them  npon  such  exam- 
ination is  not  before  us.  We  must  conclude 
that  they  stated  that  they  were  not  biased 
or  prejudiced  against  the  defendant  and  had 
not  formed  or  expressed  any  opinion  as  to 
his  guilt  or  innocence,  or  that  they  would 
have  been  excused  for  cause.  Error  must  af- 
firmatively appear  in  the  record,  or  the  Judg- 
ment will  be  affirmed.  See  Btate  v.  Hurst 
(Idaho)  30  Pac.  564;  State  v.  Haverly  adaho) 
42  Pac.  SOtt. 

A  careful  consideration  of  the  record  be- 
fore us  convinces  us  that  the  defendant  had 
a  fair  and  Impartial  trial;  that  the  law  was 
fully,  correctly,  and  ably  given  to  the  Jury 
In  the  instructions;  and  that  no  error  affect- 
ing any  substantial  right  of  the  defendant 
was  committed  during  the  trial.  Wherefore 
the  Judgment  and  the  order  appealed  from 
are  both  affirmed. 

HUSTON,  C.  J.,  and  SUIXIVAX,  J.,  concur. 

On  Rehearing. 

(Aug.  4,  1900.) 

HHSTOX,  O.  J.  We  have  considered  the 
petition  for  a  rehearing  filed  in  this  case. 
Tliere  Is  no  question  presented  by  the  i»etl- 
tion  which  has  not  been  fully  and  repeatedly 
presented  to  and  passed  upon  by  this  court 
A  reiteration  of  our  conclusions  would  add 
nothing  to  their  force,  and  a  detailed  review 
of  the  questions  presented  by  the  petition 
would  be  but  an  act  of  supererogation.  The 
petition  for  a  rehearing  is  denied. 

QUARLES  and  SVU^IVAN.  JJ.,  concur. 
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WILSON  T.  WOOD  et  al. 

(Snpreme  Court  of  Oklahoma.    Jnne  30,  1000.) 

TAX     CERTIFICATE— ASSIGNMENT— DEED— EVI- 
DENCE—CONCLUSIVENESS— CON- 
STITUTIONAL LAW. 

1.  A  tax  certififate  represeuts  an  interest  In 
real  estate,  and  can  only  be  assigned,  so  as  to 
entitle  the  assignee  to  a  deed  thereon,  by  the 
assignor  executing  such  assignment,  and  ac- 
knowledging the  same  before  some  officer  hav- 
ing power  to  take  aekuowledgmeut  of  deeds. 
If  the  assignment  is  made  by  an  attorney  in 
fact,  the  power  of  attorney  must  be  executed 
and  acknowledged  in  the  same  manner  that 
deeds  are  executed  and  acknowledged.  No 
mere  agent  has  power  or  authority  to  assign 
and  acknowledge  the  assignment  of  a  tax 
certificate  so  as  to  authorize  a  tax  deed  to 
issue  to  such  assignee. 

2.  A  tax  certificate,  and  a  valid  assignment 
thereof,  where  the  assignee  claims  title  under 
a  tax  deed,  are  essential  and  necessary  to  the 
validity  of  the  deed,  and  to  the  authority  of 
the  taxing  powers  to  devest  the  title  of  the 
former  owner  or  those  claiming  through  him. 

3.  The  legislature  has  no  power  to  declare 
a  tax  deed,  or  the  recitals  therein,  as  conclusive 
evidence  of  a  compliance  with  those  matters 
which  ;iie  essential  to  the  exercise  of  the  tax- 
ing I  er,  or  to  those  matters  which  are  nec- 
esjiar..  n)  lie  done  in  order  to  devest  the  title 
of  the  former  owner,  or  those  claiming  through 
him,  and  to  execute  a  valid  deed  of  convey- 
ance. 

4.  In  judicial  investigations,  the  law  of  the 
land  requires  an  opportunity  for  a  trial,  and 
there  can  be  no  trial  if  only  one  party  is 
suffered  to  produce  his  proofs.  Except  in  those 
cases  which  fall  w^ithin  the  established  doc- 
trine of  estoppel  at  the  common  law,  or  cases 
resting  on  like  reasons,  it  is  not  within  the 
power  of  the  legislature  to  declare  that  a  par- 
ticular item  of  evidence  shall  preclude  a  party 
from  establishing  his  rights  in  opposition  to  it. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  .Justice  B.  F.  Burwell. 

Action  by  Wallace  Wood,  Jr.,  against  Jane 
Wilson  and  others.  Judgment  for  plaintiff, 
and  defendant  Wilson  appeals.    Affirmed. 

J.  S.  Jenkins,  for  plaintiff  in  error.  H.  B. 
Mitebell,  for  defendants  in  error. 

BURFORD,  C.  J.  This  was  a  suit  In  equi- 
ty to  cancel  a  tax  deed.  The  plaintiff  in  the 
court  below  was  the  holder  of  a  mortgage 
upon  the  real  estate  descrilied  in  the  tax 
deed.  Alfred  P.  Bond  was  the  owner  of 
the  land,  and  Jane  Wilson  the  holder  of  the 
tax  deed.  The  land  was  sold  for  taxes,  and 
a  certllicate  of  sale  issued  to  W.  .T.  Patterson, 
and  it  was  alleged  in  the  petition  that  the 
tax  certificate  had  never  been  properly  as- 
signed to  Jane  Wilson,  but  that  a  pretended 
assignment  had  been  made  by  one  John 
Holzapfcl,  as  agent,  who  had  no  authority 
to  make  snid  assignment,  and  that  on  said 
pretended  assignment  the  county  treasurer 
had  executed  a  pretended  deed  to  Jane  Wil- 
son, which  was  in  violation  of  the  rights  o< 
the  mortgagee.  It  was  further  alleged  tliat 
a  tender  of  a  sufficient  sum  of  money  had 
been  made  to  pay  all  taxes,  penalties,  costs, 
and  interest  for  which  the  property  had  been 
liable,  and  the  tender  was  further  offered  in 
court    The  plaintiff  asked  for  a  foreclosure 


of  hla'  mortgage,  the  cancellation  of  the  tax 
deed,  and  sale  of  the  land  to  pay  his  mort- 
gage debt.  The  tax  certificate  and  assign- 
ment thereon  and  the  tax  deed  were  each 
made  exhibits  to  the  petition.  The  certifi- 
cate shows  that  It  was  issued  by  the  county 
treasurer  of  Oklahoma  coimty  on  the  18th 
day  of  November,  1893,  to  W.  J.  Patterson, 
the  purchaser  at  tax  sale  of  the  real  estate 
described  therein.  It  bears  a  written  assign- 
ment, executed  January  13,  1898,  to  Jane 
Wilson,  signed,  "W.  J.  Patterson,  by  John 
Holzapfcl,"  and  on  the  same  day  Holzapfel 
acknowledged  the  execution  of  the  assign- 
ment before  a  notary  public,  as  bis  own  free 
act  and  deed,  as  agent  for  W.  J.  Patterson. 
The  tax  deed  was  executed  on  June  28,  1898, 
by  the  county  treasurer,  to  Jane  Wilson,  on 
presentation  of  the  certificate  and  assignment 
above  described.  A  demurrer  was  filed  to 
the  petition,  and  overruled.  The  defendant, 
Jane  Wilson,  then  filed  her  answer,  in  which 
she  denied  that  her  tax  deed  was  void;  de- 
nied that  the  tax  certificate  or  the  assign- 
ment from  Patterson  was  void  or  invalid; 
and  averred  that  she  paid  full  value  for  the 
same,  and  received  said  certificate,  and  that 
she  delivered  said  certificate  to  the  county 
treasurer,  and  received  said  deed,  and  that 
no  tender  of  the  amount  of  taxes  "admitted 
to  be  due"  had  been  made  to  her.  She  pray- 
ed that  her  title  be  quieted,  and  plaintiff's 
mortgage  canceled.  A  demurrer  was  filed  to 
this  answer,  which  was  sustained  by  the 
eeurt.  The  defendant  elected  to  stand  on 
the  answer,  and  the  court  rendered  judgment 
for  plaintiff  as  prayed  In  his  petition.  From 
this  Judgment  Jane  Wilson  appeals. 

But  one  question  Is  presented  and  argued 
by  plaintiff  in  error.  It  is  contended  that 
the  statute  (section  S6S7)  makes  a  tax  deed 
conclusive  "that  the  grantee  named  in  the 
deed  or  his  assigns  was  the  purchaser."  and 
that  the  court  erred  in  considering  the  as- 
signment of  the  tax  certiflcate,  and  holding 
such  assignment  void.  This  Incidentally  pre- 
sents two  questions,  via.:  First,  how  may  a 
tax  certificate  be  legally  assigned?  and,  sec- 
ond, are  the  certificate  and  assignment  essen- 
tial to  the  validity  of  the  estate  conveyed  by 
the  tax  deed? 

Section  5GU7  provides:  "The  purchaser  of 
any  tract  of  land  sold  by  the  county  treas- 
urer for  taxes  will  be  entitled  to  a  certificate 
in  writing  describing  the  land  so  purchased 
and  the  sum  paid  and  the  time  when  the  pur- 
chaser will  be  entitled  to  a  deed,  which  cer- 
tificate shall  be  assignable,  and  said  assign- 
ment must  be  acknowledged  before  some  offi- 
cer having  power  to  take  acknowledgment 
of  deeds;  such  certiflcate  shall  be  signed  by 
the  treasurer  in  his  official  capacity,  and  shall 
be  presumptive  evidence  of  the  reg;ularity  of 
all  prior  proceedings."  Section  5(560  pro- 
vides "that  If  the  land  Is  not  redeemed  with- 
in two  years,  and  the  certificate  of  purchase 
has  not  l)ecn  returned  for  cancellation,  the 
treasurer  shall  execute  a  deed  to  the  pur- 
chaser, bis  helis  or  assigns,  which  deed  shall 
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Test  In  the  gjantee  an  absolute  estate  In  fee 
simple  In  such  land." 

While  the  tax  certificate  does  not  pass  title 
to  the  land.  It  is  evidence  of  an  equitable  in- 
terest, which  may  ripen  into  a  legal  title,  and 
therefore  does  convey  an  interest  In  land. 
The  certificate  is  a  part  of,  and  is  essential 
to,  the  sale.  There  cannot  be  a  completed 
sale  without  It  It  is  one  of  the  essentials 
necessary  to  confer  title  on  the  owner,  and 
hence  cannot  be  dispensed  with.  It  is  not 
a  negotiable  Instrument,  and  cannot  be  as- 
signed except  where  authorized  by  statute. 
Then  the  statutory  mode  of  assignment  must 
be  followed.  In  the  absence  of  a  statute  au- 
thorizing an  assignment  of  a  tax  certificate, 
the  Interest  In  the  land  of  which  the  certifi- 
cate Is  the  evidence  can  only  be  conveyed 
in  the  manner  that  real  estate  la  conveyed. 
Where  an  assignment  is  made  without  au- 
thority of  law,  and  a  tax  deed  is  made  to  the 
assignee,  the  deed  will  be  void.  Blaclc,  Tax 
Titles,  SS  312-320.  Our  statute  provides  that 
tax  certificates  "shall  be  assignable,  and 
such  assignment  must  be  acluiowledged  be- 
fore some  ofilcer  having  power  to  make  ac- 
knowledgment of  deeds."  Acknowledged  by 
whom?  Certainly  by  the  owner,  or  some 
one  authorized  to  execute  this  power  for 
him.  It  cannot  be  seriously  contended  that 
a  mere  agent  may  assign  a  certificate  which 
conveys  an  interest  in  land,  and  personally 
acknowledge  the  execution  of  such  assign- 
ment. The  statute  (Laws  1897,  c.  8)  pre- 
scribes how  conveyances  may  be  executed. 
Section  3  provides:  "Any  Instrument  affect- 
ing real  estate  may  be  made  by  an  attorney 
In  fact,  duly  appointed  and  empowered  as 
hereinafter  provided."  Section  19  provides: 
"A  power  of  attorney  In  fact  for  the  convey- 
ance of  real  estate  or  any  Interest  therein, 
or  for  the  execution  or  release  of  any  mort- 
gajre  therefor,  shall  be  executed,  acknowl- 
edged and  recorded  In  the  manner  required 
by  this  act  for  the  execution,  acknowledg- 
ment, and  recording  of  deeds  and  mortgages, 
and  shall  be  recorded  In  the  cotmty  where 
the  land  is  situated."  It  will  be  observed 
that  the  assignment  by  the  agent  of  Patter- 
son did  not  comply  with  the  statute  regulat- 
ing assignments  of  tax  certificates,  nor  with 
the  law  governing  conveyances;  hence  the 
assignment  indorsed  on  the  certificate  is  not 
valid  for  any  purpose. 

Counsel  for  plaintiff  in  error  insist  that  the 
assignment  was  good  as  between  Patterson, 
the  purchaser,  and  Wilson,  the  transferee. 
Conceding  this  proposition  to  be  correct.  It 
does  not  follow  that  the  assignment  Is  suffi- 
cient to  transfer  such  an  interest  in  the  land 
as  will  defeat  the  title  of  the  owner  or  the 
mortgagee.  This  assignment  must  be  suffi- 
cient to  transfer  an  Interest  in  real  estate, 
and  to  entitle  the  assignee  to  a  conveyance 
which  will  devest  the  title  or  Interest  of  the 
mortgagee.  The  assignment,  as  between 
Patterson  and  Wilson,  was  probably  suffl- 
eient  to  entitle  her  to  the  redemption  money, 
or,  as  between  them,  to  have  a  valid  assign- 


ment executed,  and  a  good  deed  made,  but 
not  as  against  others  having  an  Interest  in 
the  land  adverse  to  them.  We  think  the 
trial  court  was  correct  In  holding  that  the 
assignment  of  the  certificate,  and  deed  based 
thereon,  were  void  as  against  the  mortga- 
gee's Interest  as  shown  by  the  petition. 

This  brings  us  to  the  seoand  branch  of  the 
question:  Is  a  certificate  an  essential  to  the 
validity  of  the  title  conveyed  by  a  tax  deed, 
and  is  the  deed  conclusive  as  against  the 
mortgagee  in  this  cause?  There  has  been 
much  discussion  by  the  text  writers  and  Ju- 
rists as  to  how  far  the  legislature  may  go  in 
making  matters  of  evidence  conclusive  with- 
out infringing  on  the  constitutional  limita- 
tions. The  supreme  court  of  the  United 
States  in  Marx  v.  Hanthorn,  148  U.  S.  172. 
13  Sup.  Ct.  508.  37  L.  Ed.  410,  said:  "It  1« 
competent  for  the  legislature  to  declare  that 
a  tax  deed  shall  be  prima  facie  evidence,  not 
only  of  the  regularity  of  the  sale,  but  of  all 
prior  proceedings,  and  of  the  title  of  the  pur- 
chaser; but  the  legislature  cannot  deprive  one 
of  his  property  by  making  his  adversary's 
claim  to  it,  whatever  that  claim  may  be.  con- 
clusive of  its  own  validity,  and  it  cannot, 
therefore,  make  the  tax  deed  conclusive  evi- 
dence of  the  holder's  title  to  land."  In  Mc- 
Cready  v.  Sexton,  29  Iowa,  356,  the  supreme 
court,  after  an  exhaustive  review  of  this  ques- 
tion, sums  up  as  follows:  "We  conclude, 
therefore,  upon  principle,  as  well  as  npoa 
precedent  and  authority,  that  the  legislature 
does  not  possess  power  to  declare  the  tax 
deed  to  be  conclusive  evidence  of  compliance 
with  those  matters  which  are  essential  to  the 
exercise  of  the  taxing  power;  but  as  to  non- 
essentials, or  matters  merely  directory,  such 
power  may  exist,  and  the  deed  becomes  con- 
clusive of  their  due  performance."  This  rule 
requires  some  modification,  or  rather  exten- 
sion. It  may  be  said  to  be  correct  that  the 
legislature  has  no  power  to  declare  the  tax 
deed  to  be  conclusive  evidence  of  compliance 
with  those  matters  which  are  essential  to  the 
exercise  of  the  taxing  power,  but  we  think  it 
equally  as  correct  that  the  legislature  can- 
not make  the  tax  deed  conclusive  evidence  of 
compliance  with  any  act  or  condition  requir- 
ed to  be  done  or  performed  which  Is  neces- 
sary to  devest  title  to,  or  interests  In,  real 
estate,  and  vest  the  same  in  the  grantee  In  a 
tax  deed.  .Judge  Cooley,  In  his  valuable 
treatise  on  Oonstitutlonal  Limitations  (6th 
Ed.  p.  452),  states  the  true  rule  as  follows: 
"But  there  are  fixed  bounds  to  the  power  of 
the  legislature  over  this  subject  which  can- 
not be  exceeded.  As  to  what  shall  be  evi- 
dence, and  which  party  shall  assume  the  bur- 
den of  proof,  in  civil  causes.  Its  authority  is 
practically  unrestricted,  so  long  as  Its  regu- 
lations are  Impartial  and  uniform;  but  it  ha.< 
no  power  to  establish  rules  which,  under  pre- 
tense of  regulating  the  presentation  of  evi- 
dence, go  80  far  as  altogether  to  preclude  a 
party  from  exhibiting  his  rights.  Except  In 
those  cases  which  fall  within  the  familiar 
doctrine  of  estoppel  at  the  common  law,  or 
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other  caseB  resting  upon  the  like  reasons,  It 
would  not,  we  apprehend,  he  In  the  power  of 
the  legislature  to  declare  that  a  particular 
item  of  evidence  should  preclude  a  party  from 
establishing  ills  rights  in  opposition  to  it. 
In  Judicial  inTostigatlons,  the  law  of  the  land 
requires  an  opportunity  for  a  trial,  and  there 
can  be  no  trial  If  only  one  party  is  suffered 
to  produce  proofs.  The  most  formal  convey- 
ance may  be  a  fraud  or  a  forgery.  Public  of- 
ficers may  connive  with  rogues  to  rob  the 
citizen  of  his  property,  witnesses  may  testify 
or  officers  certify  falsely,  and  records  may  be 
coUusively  manufactured  for  dishonest  pur- 
poses; and  that  legislation  which  would  pre- 
clude the  fraud  or  T/rong  being  shown,  and 
deprive  the  party  wronged  of  all  remedy,  has 
no  justification  in  the  principles  of  natural 
justice  or  of  constitutional  law.  A  statute, 
therefore,  which  should  make  a  tax  deed 
conclusive  evidence  of  a  complete  title,  and 
preclude  the  owner  of  the  original  title  from 
showing  its  invalidity,  would  be  void,  be- 
cause being,  not  a  law  regulating  evidence, 
but  an  unconstitutional  confiscation  of  prop- 
erty." This  same  doctrine  was  announced  by 
this  court  in  Weeks  v.  Merkle,  6  Okl.  714,  52 
Pac.  929. 

As  the  certificate,  and  the  proper  assign- 
ment of  it,  were  necessary  steps  precedent 
to  the  issuing  of  a  valid  tax  deed  in  the  case 
under  consideration,  we  think  the  legislature 
had  no  power  to  preclude  the  persons  Inter- 
ested in  the  real  estate  sought  to  be  convey- 
ed from  having  their  validity  inquired  Into. 
The  assignment  relied  upon  was  in  fact  void. 
Without  an  assignment,  no  valid  deed  could 
issue  to  the  plaintiff  In  error;  and,  as  there 
was  no  assignment  made  in  the  manner  re- 
quired to  transfer  the  interest  In  the  land 
represented  by  the  tax  certificate.  It  follows 
that  the  deed  was  not  valid  as  against  the 
mortgagee. 

It  is  next  contended  that,  inasmuch  as  the 
answer  denied  the  allegation  of  tender,  an 
issue  of  fact  was  presented  for  trial  which 
precluded  the  court  from  rendering  judgment 
on  demurrer.  We  do  not  think  this  objection 
is  well  founded.  While  It  Is  true  that  the 
allegation  was  made  in  the  petition  that  the 
plaintiff  had  tendered  to  the  defendant  in 
lawful  money  a  sufficient  sum  to  cover  all 
taxes.  Interest,  costs,  and  penalties  for  which 
the  real  estate  was  liable.  In  addition  to  this 
the  offer  was  made  in  the  petition  to  pay  into 
court  for  use  of  defendant  all  such  sums  as 
the  court  might  find  to  be  due  for  taxes.  In- 
terest, penalties,  and  costs.  The  answer  con- 
tained this  averment:  "No  payment  of  the 
amount  of  the  taxes  admitted  to  be  due  has 
been  tendered  or  paid."  This  is  not  a  denial 
of  the  averment  in  the  petition.  It  limits 
the  denial  to  taxes  "admitted  to  be  due." 
This  Is  a  negative  pregnant,  and  denies  noth- 
ing. There  was  no  error  In  the  rulings  of 
the  district  court,  and  the  judgment  Is  affirm- 
ed, at  the  costs  of  plaintiff  In  error.  All  the 
Justices  concurring,  except  BURWEUi,  J,, 
Who  tried  the  case  below,  not  sitting. 


PIERCE,  Sheriff,  ▼.  ENGELKE\rEIEB. 
(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

REPLEVIN— PARTIES     DEPENDANT— SUBSTITU- 

TlO.N'-CONTINUANCE-APl'KAL— CASK-MADE. 

1.  In  an  aotiou  in  replevin,  in  which  the 
sheriff  was  deluudant,  auU  au  application  was 
made  by  the  judgment  creditors  to  be  "substi- 
tuted as  defendants  herein,"  and  in  which  the 
property  had  nut  Ijeen  replevied  by  the  plain- 
tilf,  but  was  in  the  pos.sc«>sion  of  the  judgmeut 
creditors,  who  were  nonresidents,  and  in  which 
the  application  was  not  made  before  answer, 
and  was  unverified,  and  in  which  no  security 
for  costs  was  offered  or  given,  it  was  properly 
refused  by  the  district  court. 

2.  The  permission  to  substitute  is,  at  any 
rate,  discretionary  with  the  court,  and  error 
cannot  be  assigned  upon  it  unless  the  discre- 
tion is  abused. 

3.  Under  the  circumstances  as  shewn  in  this 
case,  an  application  for  continuance  on  the 
frround  of  the  sickness  of  one  of  the  attorneys 
in  the  cause  was  rightly  refused  by  the  trial 
court.  The  sickness  of  an  attorney  is  not  one 
of  the  statutory  grounds  entitling  the  party 
to  a  continuance.  It  is  discretionary  with  the 
court  to  grant  or  refuse  it. 

4.  The  case-made  should  show  in  itself  that 
it  contains  ail  the  evidence,  and  when  it  is 
manifest  from  internal  evidence  that  the  case- 
made  is  seriously  imperfect,  and  does  not  in 
fact  contain  all  the  evidence  produced  in  the 
cause,  it  is  impossible  to  determine  assign- 
ments of  error  touching  the  improper  admis- 
sion of  evidence,  the  r>ropriety  of  certain  in- 
structions asked  by  the  defendant,  or  the  prop- 
osition that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

(Syllabus  by  the  (3oart.) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  Elizabeth  Engelkcmeler  against 
W.  P.  Pierce,  sheriff.  Judgment  for  plain- 
tiff*.   Defendant   brings    error.    Affirmed. 

This  action  was  brought  In  the  district 
court  of  Kay  county  on  the  28th  day  of  Sep- 
tember, 1897,  by  the  defendant  In  error,  who 
was  the  plaintiff  below,  to  recover  the  value 
of  3,000  bushels  of  wheat,  150  head  of  hogs, 
1  frame  store  building,  and  a  frame  house. 
On  the  29th  day  of  July,  1897,  the  Bank  of 
Blackwell  obtained  a  judgment  in  the  pro- 
bate court  of  Kay  county  against  Henry  En- 
gelkemeler  for  the  sum  of  $351.91,  and  two 
days  thereafter  the  United  States  School- 
Furniture  Company  and  the  Acme  Harvester 
Company  obtained  Judgments  against  the 
same  defendant  in  the  same  court  for  the  re- 
spective sums  of  $764.95  and  $145.15.  Ex- 
ecutions were  Issued  upon  these  judgments, 
and  placed  In  the  hands  of  the  plaintiff  In 
error,  as  sheriff  of  Kay  coonty,  and  by  htm 
levied  upon  the  property  described  in  the  pe- 
tition, as  the  property  of  Henry  Engelkemel- 
er,  the  husband  of  the  defendant  in  error.  It 
was  claimed  by  the  plaintiff  that  about  July 
19,  1897,  her  husband,  Henry  Engelkemeler, 
had  transferred  to  her  all  of  the  property 
thus  taken.  In  settlement  of  a  debt  of  13.825 
claimed  to  be  due  to  her  in  consideration  of 
the  proceeds  of  the  sale,  some  years  prior 
thereto,  of-  85  acres  of  land  In  Nebraska, 
which  had  belonged  to  her,  and  which  had 
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passed  by  her  consent,  and  as  a  loan.  Into 
the  bands  of  ber  busband.  A  Jury  was  Im- 
paneled to  try  the  cause.  It  returned  a  rer- 
dlct  In  favor  of  the  plaintiff  (defendant  In 
error  here)  for  the  recovery  of  the  property, 
or  the  value  thereof,  assessed  at  $2,821.75,  In 
case  a  delivery  thereof  could  not  be  bad,  and 
judgment  was  rendered  thereupon.  The 
property  had  not  been  taken  under  the  writ 
of  replevin. 

W.  S.  Cllne  and  Ira  A.  Hill,  for  plainOff  to 
error.  Dale  &  Blerer,  for  defendant  to  er- 
ror. 

McATEE,  J.  (after  stating  the  facts). 
When  the  case  came  on  for  trial,  application 
was  made  by  the  United  States  School-Fur- 
niture Company,  the  Acme  Harvester  Com- 
pany, and  the  Bank  of  Blackwell  to  be  "sub- 
stituted as  defendants  herein."  This  appli- 
cation was  denied,  and  the  denial  is  assign- 
ed as  error.  The  application  was  based  upon 
section  3ai7  of  the  Code  of  Civil  Procedure, 
which  provides  that  "In  an  action  against  a 
sheriff  or  other  officer,  for  the  recovery  of 
property  taken  under  an  execution,  and  re- 
plevied by  the  plaintiff  In  such  action,  the 
court  may,  upon  application  of  tlie  defendant 
and  of  the  party  in  whose  favor  the  execu- 
tion issued,  permit  the  latter  to  be  substitut- 
ed as  the  defendant,  security  for  the  cost 
being  given,"  and  upon  section  3008,  which 
provides  that  "any  person  may  be  made  a 
defendant  that  has  or  claims  an  Interest  in 
the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  in- 
volved." The  property  in  this  case  was  not 
"replevied  hy  the  plaintiff  in  the  action." 
The  defendant  made  no  request  to  be  admit- 
ted to  the  cause  as  associate  defendant  with 
Pierce,  the  sheriff,  and  no  security  for  costs 
was  proffered  on  behalf  of  the  judgment 
creditors  who  sought  to  be  substituted  in 
lieu  of  the  sheriff.  The  judgment  creditors 
are  nonresidents,  and,  since  no  security  for 
costs  was  given  or  proffered,  if  the  order 
which  was  sought  for  had  been  made  the 
court  would  have  done  to  the  plaintiff  the  in- 
justice of  permitting  nonresidents  to  be  sub- 
stituted in  lieu  of  the  resident  sheriff;  and, 
If  the  order  had  been  made  as  requested  by 
the  creditor  companies,  the  plaintiff  would 
have  been  compelled  to  seek  for  the  recovery 
of  costs,  not  against  the  resident  sheriff,  but 
against  the  nonresident  companies  or  corpo- 
rations. It  will  be  found  upon  an  examina- 
tion of  section  3917  and  the  two  sections 
which  precede  it,  to  wit,  sections  3915  and 
3910  of  the  Code  of  Civil  Procedure,  that  the 
relief  provided  for  in  the  former  section  must 
be  sougbt  in  the  terms  and  under  the  provi- 
sions of  the  preceding  sections,  one  of  which 
(3915)  Is  that:  "Upon  affidavit  of  a  defend- 
ant, before  answer.  In  any  action  upon  con- 
tract, or  for  the  recovery  of  personal  proper- 
ty, that  some  third  party,  without  collusion 
with  him,  has  or  makes  a  claim  to  the  sub- 


ject of  the  action,  and  that  be  Is  ready  to 
pay  or  dispose  of  the  same,  as  the  court  may 
direct,  the  court  may  make  an  order  for  the 
safe  keeptog,  or  for  the  payment  or  deposit 
In  court,  or  delivery  of  the  subject  of  the 
action,  to  such  persons  as  it  may  direct,  and 
an  order  requiring  such  third  party  to  i^ 
pear,  in  a  reasonable  time,  and  maintain  or 
relinquish  his  claim  against  the  defendant. 
If  such  third  party,  betog  served  with  a  copy 
of  the  order,  by  the  sheriff,  or  such  other 
person  as  the  court  may  direct,  fail  to  ap- 
pear, the  court  may  declare  him  barred  of  all 
claim  to  respect  to  the  subject  of  the  action, 
against  the  defendant  therein.  If  such  third 
party  appear,  he  shall  be  allowed  to  make 
himself  defendant  to  the  action,  in  Uen  of 
the  original  defendant,  who  shall  be  dischar- 
ged from  all  liability  to  either  of  the  other 
parties  in  respect  to  the  subject  of  the  ac- 
tion, upon  bis  compliance  with  the  order  of 
the  court  for  the  payment,  deposit  or  deliv- 
ery thereof."  The  application  in  this  case 
was  not  made  until  after  the  Issues  had 
been  made  np  and  the  case  set  for  trial,  and 
the  application  was  not  verified  as  provided 
by  the  statute.  The  defendants  did  not, 
therefore,  bring  themselves  within  the  pro- 
visions of  the  statute  relied  upon,  and  con- 
formity with  which  would  alone  have  Justi- 
fied the  court  to  making  the  order  asked  for; 
and  the  power  given  to  the  court  by  the 
statute  is  discretionary,  and  the  court  may 
exercise  it  or  not.  It  was  said  by  the  su- 
preme court  of  Kansas,  upon  the  statute  un- 
der consideration,  in  Wafer  t.  Bank.  36 
Kan.  292,  13  Pnc.  209  (Chief  Justice  Hor. 
ton),  that:  "The  permission  of  the  snbstito* 
tion  is  discretionary  with  the  court,  and  the 
I  vfusal  of  such  permission  cannot  be  assign- 
ed for  error  unless  the  discretion  is  abused. 
A  sheriff  has  no  absolute  right  to  l>e  exempt 
from  all  liability  for  his  acts,  and  the  section 
authorizes  the  substitution  upon  giving  se- 
curity for  costs,  merely,  leaving  the  damages 
claimed  to  depend  upon  the  sole  responsibili- 
ty of  the  substituted  defendants.  This  ac- 
tion was  Instituted  to  recover  the  goods  re- 
plevied, and  also  l>500  as  damages  for  their 
detention.  In  some  cases,  if  the  sheriff  could 
evade  altogether  his  responsibility  for  dam> 
ages,  and  devolve  it  upon  nonresidents,  great 
Injustice  might  ensue.  Sifford  v.  Beaty,  12 
Ohio  St.  189.  Where  the  rights  of  a  plato- 
tlfl  win  not  be  Injured,  the  court,  however, 
should  permit  such  substitution,  withto  the 
terms  of  the  statute."  Neither  can  the  plain- 
tiff to  error  rely  upon  the  provisions  of  sec- 
tion 3008  of  the  Code  of  Civil  Procedure, 
since  the  provision  there  Is  that  "any  per- 
son may  be  made  a  defendant  who  has  or 
claims  an  Interest  In  the  controversy  ad- 
verse to  the  plaintiff,"  since  this  provision 
does  not  contemplate  the  complete  displace- 
ment of  the  original  defendant  and  his  liabili- 
ty, and  the  entire  substitution  therefor  of 
other  defendants,  as  was  sought  for  here,  nor 
were  the  judgment  creditors  who  proposed 
the  aubstltutlon  necessary  parties  to  a  corn- 
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plete  determination  or  settlement  of  the  ques- 
tions Involyed  In  the  cause. 

On  September  10,  1898,  the  case  was  as- 
signed for  trial  on  September  14,  1808,  and 
upon  tbat  day  an  application  was  presented 
by  the  defendant  for  a  continuance  for  the 
term  because  of  the  absence  of  one  of  the 
defendant's  counsel,  T.  J.  Bleyens.  This  the 
court  refused,  but  passed  the  case  one  day 
later,  to  wit.  the  15th  of  September,  1898. 
Upon  this,  the  next  day  (the  15th  of  Septem- 
ber) an  application  for  continuance  on  ac- 
count of  the  sickness  of  T.  3.  Blefrens  was 
renewed.  The  application  was  refused,  and 
the  cause  was  then  tried.  This  refusal  of 
the  court  is  also  assigned  as  error.  The  affi- 
davit for  continuance  made  by  T.  J.  Blevens 
set  forth  that  he  was  the  sole  and  only  at- 
torney for  the  judgment  creditors,  the  United 
States  School-Furniture  Company  and  the 
Acme  Harvester  Company;  that  W.  S.  Cllne, 
whose  name  is  signed  to  the  affidavit  herein, 
represents  the  Bank  of  Blackwell;  that  Cllne 
In  no  way  represents  the  clients  represented 
hy  this  affiant;  that  these  clients  were  non- 
residents, living  In  distant  states,  and  had 
confided  the  management  and  control  of  the 
defense  solely  to  the  affiant,  who  was  fa- 
miliar with  their  defense;  that  since  the  as- 
signment of  the  cause,  on  September  10th, 
he  had  been  taken  suddenly  ill,  and  was  una- 
ble to  talk  or  confer  with  any  one  concern- 
ing the  cause.  It  appeared  that  on  the  20th 
day  of  November.  1887,  the  defendant  had 
demurred  to  the  petition,  the  attorneys  pre- 
senting the  demurrer  appearing  as  "W.  S. 
Cllne  and  T.  J.  Blevens,  Attys.  for  Deft.," 
and  that,  the  demurrer  having  been  overrul- 
ed, on  the  2d  day  of  March.  189S,  the  defend- 
.int  filed  his  answer  by  "W.  S.  Cllne  and  T. 
J.  Blevens,  Attorneys  for  Defendant,"  and 
that  on  the  l.'.th  day  of  August,  18',»8,  the  de- 
fendant consented  that  the  plaintiff  may  tile 
a  reply;  the  consent  being  given  by  "W.  S. 
Oline,  Attorney  for  Defendant."  Mr.  Cllne 
appears  to  have  occupied  (juite  as  prominent 
a  place  in  the  conduct  of  the  suit  on  iH'half 
of  the  defendant  as  did  Mr.  Bleveu.s.  Kd- 
ward  L.  Peciihani  also  aiiiienred  on  liehalf  of 
the  defendant,  and  participatotl  freely  in  the 
trial  of  the  cause.  The  sickness  of  an  attnr- 
ney  is  not  one  of  the  statutory  grounds  enti- 
tling a  party  to  a  continuance,  an<l  it  lias  been 
repeatedly  and  often  held  that  an  apiilit'ation 
for  continuanoe.  under  circumstances  like  the 
present,  is  discretionar.v  with  the  court.  It 
was  so  held  in  Colorado  in  Kecgan  v.  Don- 
nelly, r.2  Pac.  2!)2.  in  which  the  court  said 
that:  "It  has  become  the  settled  rule  in  this 
Jurisdiction,  confirmed  by  repeated  decisions 
of  the  highest  appellate  tribunals,  that  the 
action  of  trial  courts  upon  applications  for 
continuances  is  discretionary  with  them,  and. 
Tvhlle  such  action  Is  8ul)ject  to  review  ou  ap- 
peal, it  Is  reviewable  only  in  c.l.se  of  manifest 
abuse  of  discretion.  Dawson  v.  Co-ston.  18 
Colo.  4i)3.  33  Pac.  189;  Michael  v.  Mills.  22 
Colo.  440.  45  Pac.  420.  *  *  ♦"  And  it  was 
held  by  the  supreme  court  of  Kansas  in  Asso- 


ciation T.  Hitchcock,  4  Kan.  36,  tbat:  "It  is 
very  doubtful  if,  in  a  case  like  the  one  at 
bar,  and  under  the  circumstances  sturround- 
ing  It,  the  absence  of  a  particular  attorney 
ought  to  be  held  as  a  good  ground  for  a  con- 
tinuance, though  cases  might,  and  no  doubt 
frequently  do,  arise,  in  which  a  court,  in  the 
exercise  of  a  sound  discretion,  would  feel 
bound  to  defer  a  trial  for  such  reason,  but 
we  think  that  this  whole  matter  Is  very 
greatly  within  the  limits  of,  and  should  be 
held  subject  to,  such  sound  discretion  of  the 
court  to  whom  the  application  is  addressed; 
and  in  such  case  a  reviewing  court  would  de- 
cline to  interfere,  unless  It  could  be  shown 
that  the  inferior  court  bad  abused  Its  power 
In  the  premises.  In  this  Instance  It  does  not 
seem  to  us  that  the  court  was  liable  to  a 
charge  of  this  kind."  And  it  was  said  by  the 
supreme  court  of  Minnesota  In  Adamek  v. 
Manufacturing  Co.,  66  N.  W.  881,  that  gen- 
erally the  continuance  of  an  action  Is  discre- 
tionary with  the  trial  court,  which  discretion 
this  court  will  not  undertake  to  control.  Oth- 
er cases  to  a  like  effect  are  Condon  v.  Brock- 
way  (111.)  41  N.  E.  634;  Baumberger  v.  ArtT 
(Cal.)  31  Pac.  53;  and  Zellnsky  v.  Price 
(Wash.)  36  Pac.  28.  The  matter  was  within 
the  sound  discretion  of  the  court,  and  we 
cannot  see  that  this  discretion  was  in  any 
degree  abused.  The  cause  appears  to  have 
been  well  tried  on  behalf  of  the  plaintiffs  in 
error. 

Other  assignments  of  error  are  touching 
the  admission  of  improper  evidence  over  the 
objection  of  the  defendant,  and  the  refusal 
to  give  Instructions  asked  for  by  the  defend- 
ant, and  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  These  assignments  of  er- 
ror retpiire  an  examination  of  the  evidence 
in  the  cause;  but,  in  order  to  do  this,  the 
cnse-made  should  show  that  it  contains  all 
the  evidence,  and  this  court  will  not  consider 
the  case-made  unless  it  does  contain  all  of 
the  evidence,  although  tlie  certificate  of  the 
trial  Judge  may  contain  a  statement  to  that 
effect.  Wade  v.  Gould,  8  Okl.  690,  59  Pac. 
11;  Devine  v.  Silvers,  8  Okl.  700,  58  Pac. 
781;  Board  v.  De  Lana  (Okl.)  57  Pac.  102. 
It  appears,  upon  examining  the  case-made, 
that  a  N'ebriiska  statute  was  offered  and  ad- 
mitted in  evidence,  and  is  not  contained  in 
the  record:  tliat  the  petition  and  answer  In 
the  case  of  I'uited  States  School-Furniture 
C'omiJauy  v.  Bank  of  Kildare,  including  Hen- 
ry Kngelkemeier,  the  Joiunal  entry  and  exe- 
cution in  the  same  case,  and  the  papers  and 
files  in  the  ca.se  of  Bank  of  Blackwell  v. 
Ilenr.v  Kngelkemeier,  and  the  Joiumal  entry 
and,  execution  and  all  the  iiapers  and  files  In 
tile  case  of  .\cme  Harvester  Company  v. 
Henry  Knjfelkemeler  (all  records  of  tlie  pro- 
bate court),  were  offered  and  admitted  in  evi- 
dence; tiiat  page  400  of  the  Miscellaneous 
Deeds  Itecord,  from  the  office  of  the  register 
of  ileeds  of  Ka.v  county,  was  admitted  in  evi- 
dence, and  also  a  deed  from  Record  B  of  the 
same  office;  and  that  certain  pleadings  in  the 
causes  of  the  Judgment  creditors  referred  to 
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were  reafl  to  tbe  Jury,— and  are  not  found  In  the 
case-made.  "Various  other  deeds  and  records 
were  offered  and  admitted  in  evidence,  and 
are  not  to  be  found  In  the  case-made.  Since 
it  Is,  therefore,  manifest  from  Internal  evl- 
(lonce  that  the  case-made  Is  seriously  Imper- 
fect, and  does  not  In  fact  contain  all  the  evi- 
dence produced  In  the  cause,  it  Is  Impossible 
to  determine  the  assignments  of  error  touch- 
ing the  improper  admission  of  evidence,  the 
propriety  of  certain  instructions  asked  by  the 
defendant,  or  the  proposition  that  the  ver- 
dict is  not  sustained  by  sufileient  evidence. 
The  judgment  of  the  trial  court  will  there- 
fore be  affirmed.  All  the  justices  concur,  ex- 
cept HAINEH,  J.,  who  presided  below. 


HANENKRATT  v.  HAMIU 

(Supreme  Court  of  Oltlahoma.    .Tune  30,  1900.) 

PLEADING— DEMURRER— TAX   DEED— RECIT- 
ALS. 

1.  A  general  demurrer  to  the  whole  of  a  peti- 
tion which  coutains  several  stuteuu'uts  of  causes 
of  action  should  be  overruled  if  any  of  the  state- 
ments of  causes  of  action  contained  In  said  peti- 
tion are  good. 

2.  It  is  not  eoniiwtcnt  for  a  tax-deed  bolder 
to  introduce  evidence  to  coutradiet  the  recitals 
of  his  tax  deed. 

3.  The  statutory  form  of  a  tax  deed  is  for 
voluntary  purchasers,  and,  where  such  a  deed 
is  based  upon  a  sale  to  the  county,  it  must  be 
modified  so  as  to  show  the  conditions  upon 
which  the  county  can  lawfully  become  a  pur- 
chaser. A  tax  deed  which  recites  a  sale  to  the 
county  as  a  competitive  bidder  is  void  upou  its 
face. 

(Syllabn*  by  the  Court) 

Error  from  district  court,  Logan  county; 
before  Chief  Justice  John  H.  Burford. 

Action  by  Nellie  M.  Hamil  against  D.  V. 
Hanenkratt.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

This  Is  an  action  brought  by  the  defendant 
In  error  against  the  plaintiff  in  error  In  the 
district  court  of  the  First  Judicial  district.  In 
the  the  county  of  Logan  and  territory  of 
Oklahoma,  for  the  recovery  of  certain  real 
estate  described  In  her  certain  petition  filed 
In  said  court  February  .%  1808,  which  peti- 
tion Is  in  words  and  figures  as  follows,  to 
wit: 

"In  the  District  Court,  First  Judicial  Dis- 
trict, Territory  of  Oklahoma,  In  and  for  Lo- 
gan County.  Nellie  M.  Hamll,  Plaintiff,  r. 
D.  v.  Hanenkratt,  Defendant.  Petition.  The 
above-named  plaintiff,  Nellie  M.  Hamll.  for 
cause  of  action  against  the  alwve-named  de- 
fendant, D.  V.  Hanenkratt,  states:  That  said 
plaintiff  Is,  and  was  on  the  2.'?d  day  of  No- 
vember, 1897,  and  prior  thereto,  the  owner  In 
fee  simple  of  the  following  described  real 
property,  situated  In  Logan  county,  Okla- 
homa territory,  to  wit:  Lot  number  f23) 
twenty-three  In  block  number  fifty-five  (S.'O 
in  the  city  of  Guthrie,  and  In  that  part  of 
said  city  commonly  known  as  'Guthrie  Prop- 
er.' same  being  part  and  parcel  of  the  east 
one-half  of  section  eight  In  township  sixteen 
north,  of  range  two  west  of  the  Indian  me- 


ridian. That  said  defendant  now  is.  and 
ever  since  the  23d  day  of  November.  1897. 
has  been,  wrongfully  in  possession  of  said 
real  i)roperty,  and  to  the  exclusion  of  plain- 
tiff. That  said  defendant  Is  so  in  posses- 
sion of  said  property,  and  claiming  to  be  the 
owner  thereof  adversely  to  this  plaintiff,  un- 
der and  by  virtue  of  a  certain  written  instni- 
nieut  puri)ortlng  to  have  been  executed  by 
Ferdinand  Ritterbusch,  as  treasurer  of  said 
county,  on  behalf  of  said  territory  of  Okla- 
homa, and  puri)ortIng  to  convey  said  prop- 
erty unto  the  said  defendant.  That  a  true 
and  certified  copy  of  said  written  Instrument, 
together  with  all  Indorsements  thereon,  is 
hereto  attached,  made  a  part  hereof,  and 
marked  •Exhibit  A.'  That  said  instrument 
purports  to  be  a  tax  deed.  That  said  instru- 
ment is  illegal  and  void,  and  of  no  effect,  and 
conveys  imto  said  defendnnt  no  right,  title, 
or  Interest  In  or  to  said  property.  That 
said  deed  Is  void  for  that  said  property  was 
never  advertised  for  sale  for  taxes  as  In  said 
deed  recited.  That  the  pretended  published 
notice'  of  sale  imder  which  said  property  was 
offered  for  sale  contained  no  description  of  said 
property.  That  said  pretended  published  no- 
tice of  sale  does  not  state  the  proiK-rty  ad- 
vertised for  sale  is  in  either  the  city  of  Guth- 
rie, or  In  Logan  county,  or  in  the  territory  of 
Oklahoma.  That  the  amount  of  taxes,  if 
any,  due  on  snid  lot  at  the  time  of  publication 
of  said  pretended  notice,  is  not  stated  there- 
in or  thereby.  That  said  written  Instniment 
is  void  on  its  face  and  of  no  legal  effect,  and 
conveys  no  right,  title,  or  intei-est  in  or  to 
said  property  to  the  said  defendant,  in  that 
said  written  instrument  recites  that  said 
property  was  sold  'at  the  door  of  the  court 
house  in  said  county.'  Said  in.stninient  does 
not  recite  that  said  property  was  offered  for 
sale  and  sold  at  the  treasurer's  office.  Said 
instrument  recites  that  said  property  was  sold 
to  the  county  of  Logan  at  public  auction,  and 
falls  to  recite  that  there  were  at  said  sale  no 
other  bidders  for  said  property,  and  does  not 
recite  that  snId  proi)erty  was  I>ld  in  by  tbe- 
treasurer  of  said  county,  or  any  person  au- 
t'iiorisied  so  to  do.  or  qualified  to  make  such 
purchase.  That  said  lnstrun)ent  Is  recorded 
in  the  office  of  the  resrlster  of  deeds  of  said 
county,  in  Book  1.  on  i)nge  43.  and  Is  a  cloud 
upon  the  title  of  this  plaintiff.  That  hereto- 
fore, on,  to  wit,  the  20th  day  of  December, 
l.SOT.  plaintiff,  by  anil  through  her  lawfully 
and  only  authorized  agent,  tendered  to  said 
defendant  the  sum  of  one  hundred  and  sixty- 
live  dollars  ($1(>51,  in  good  and  lawful  money 
of  the  T'nited  St.ates.  and  demanded  of  said 
defendant  that  said  defendant  quitclaim  said 
property  to  plaintiff.  That  said  sum  so  ten- 
dered Is  the  full  and  total  amount  of  all 
taxes.  i)enalties,  fees,  costs,  interest,  and 
clinrges  chargeable  against  said  proi>erty  by 
defendant,  paid'  out  and  expended  on  that  ac- 
count, and  Interest  thereon,  together  with  a 
certain  sum  claimed  to  have  been  iMjid  out 
and  expended  by  defendant  In  repairs  on  said 
property  and  imi)rovement8.    That  said  de- 
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fendnnt  then  and  there  refused  to  accept  said 
money  and  to  execute  said  deed.  That  at 
all  tlues  since  plaintiff  has  been  ready  and 
willing  to  pay  said  sum,  and  now  offers  to 
pay  same,  or  such  sum  as  the  court  shall  de- 
termine to  be  the  true  and  Just  amount,  into 
court  for  the  use  and  l)eneflt  of  defendant  on 
such  account.  Second  cause  of  action:  That 
plaintiff  is,  and  Tt-as  on  the  23d  day  of  No- 
vember, 1807,  and  prior  thereto,  the  owner  in 
fee  simple,  and  entitled  to  the  possession,  of 
the  following  described  real  property,  situ- 
ated In  Logan  county,  Oklahoma  territory,  to 
wit:  Lot  number  23  In  blocic  number  fifty- 
live  (55)  in  the  city  of  Outhrle,  and  in  that 
part  of  said  city  commonly  known  as  'Guth- 
rie Proper';  same  being  part  and  parcel  of 
the  east  one-half  of  section  eight  In  town- 
ship sixteen  north,  of  range  two  west  of  the 
Indian  meridian.  That  said  defendant  Is 
now,  and  ever  since  the  23d  day  of  November, 
1807,  has  been,  wrongfully  and  unlawfully  In 
pos.<iession  of  same,  to  the  exclusion  of  this 
plaintiff,  and  without  consent  of  plaintiff. 
That  said  real  property,  with  the  Improve- 
ments thereon,  is  of  the  reasonable  value  of 
twenty  dollars  per  month.  That,  by  reason 
of  said  defendant's  said  wrongful  and  unlaw- 
ful possession,  plaintiff  has  been  damaged  in 
a  great  sum,  to  wit,  the  sum  of  $500.  Where- 
fore plaintiff  asks  that  it  be  adjudged  and 
decreed  by  the  court  that  said  written  Instru- 
ment purporting  to  convey  title  to  said  prop- 
erty to  said  defendant  Is  null  and  void  and 
of  no  legal  effect;  that  the  same  be  canceled 
of  recoi-d;  that  defendant  be  estopped  from 
claiming  or  asserting  any  right,  title,  or  In- 
terest in  or  to  said  property  thereunder;  and 
that  plaintiff's  title  In  and  to  said  property 
be  forever  quieted  as  against  any  and  all 
claims  of  defendant  therein  or  thereto.  Plain- 
tiff also  asks  Judgment  against  defendant  for 
possession  of  said  property,  and  the  sum  of 
five  hundred  dollars  ($500)  as  damages  for 
the  use  of  said  property,  for  costs  of  this  ac- 
tion, and  all  other  proper  relief.  [Signed]  H. 
S.  Cunningham  and  Fred  Elkln,  Attorneys 
for  Plaintiff." 

To  which  petition  the  defendant  on  the 
28th  of  February,  1898,  filed  a  demurrer, 
which  demmTer  is  in  words  and  figures  as 
follows: 

"In  the  District  Court  of  Logan  County, 
Oklahoma  Territory,  Nellie  M.  Hamil,  Plain- 
tiff, V.  D.  V.  Hanenkratt,  Defendant.  De- 
murrer. Comes  now  said  defendant  and  de- 
murs to  the  petition  filed  In  the  above  cause, 
for  that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  In  favor 
of  said  phxintlff  and  against  said  defendant 
D.  V.  Hanenkratt.  by  H.  M.  Adams,  His  At- 
torney. [Indorsed  on  back  as  follows:]  2,493. 
Hamil  v.  Hanenkratt.  Demurrer.  Filed  Feb- 
ruary 28th,  1808.  Louts  E.  Pitts,  Clerk  Dlst. 
Court.    H.  M.  Adams." 

Which  demurrer  was  on  the  6th  day  of 
April,  1888,  by  the  court  overruled,  to  which 
ruling  of  the  court  the  defendant  excepted. 
Afterwards,  to  wit,  on  the  12th  day  of  Sep- 


tember, 1898,  the  defendant  filed  his  answer, 
which  is  in  words  and  figures  as  follows: 

"Territory  of  Oklahoma,  Logan  County. 
In  the  District  Court.  NeUle  M.  Hamtl, 
Plaintiff,  V.  D.  V.  Hanenkratt,  Defendant. 
Answer.  Comes  now  the  defendant,  and  an- 
swering the  petition  herein,  says:  (1)  That 
he  denies  each  and  evei7  one  of  the  material 
allegations  In  the  petition  contained,  except 
as  hereinafter  expressly  admitted.  (2)  For  a 
second  defense  to  the  second  cause  of  action, 
that  on  the  27th  day  of  October,  1890,  lot 
twenty-three  in  block  fifty-five  In  that  divi- 
sion of  the  city  of  Guthrie  known  as  'Guthrie 
Proper'  was  conveyed  by  town-site  board 
number  six  to  John  C.  Wicks,  and  on  that  day 
became  and  was  liable  for  taxation.  (3)  That 
the  proper  authorities  of  Logan  county,  Okla- 
homa territory,  duly  and  according  to  law 
assessed  said  lot  for  taxation  for  the  year 
1804,  and  taxes  were  duly  and  legally  levied 
on  and  assessed  against  said  lot  to  the 
amount  of  $30.73  for  said  year,  and  said  lot 
was  in  law  liable  for  said  taxes.  (4)  That 
said  taxes  were  not  paid,  and  became  in  ar- 
rear  and  delinquent,  and  the  proper  officer  of 
Logan  county,  to  wit,  the  treasurer  of  said 
county  of  Logan,  duly  advertised  said  lot  for 
sale,  to  pay  said  taxes,  in  the  manner  and 
for  the  time  required  by  law,  to  wit,  by  ad- 
vertising said  lot  for  sale  once  a  week  for 
three  consecutive  weeks,  commencing  the 
first  week  in  August,  preceding  the  date  of 
the  said  sale.  In  the  official  newspaper  in 
Logan  county,  which  said  notice  contained  a 
statement  that  said  lot  23  in  block  55.  Guth- 
rie Proper,  and  all  other  lands  on  which  the 
taxes  for  the  said  year  1894  remained  unpaid, 
would  be  sold  to  pay  the  same,  together  with 
the  time  and  place  of  making  said  sale,  and 
a  list  of  the  lands  to  be  sold,  and  the  amount 
of  the  taxes  due  thereon,  which  said  list  in- 
cluded lot  23  In  block  55,  Guthrie  Proper,  and 
the  amount  of  the  taxes  due  on  said  lot.  (5) 
That  said  authorities  of  Logan  county  did 
and  performed  everything  legally  required  of 
them  to  be  done  in  order  to  subject  said  lot 
to  the  pajTnent  of  said  taxes,  and  the  collec- 
tion thereof  by  law.  (6)  That  in  pursuance 
of  said  advertisement  said  lot  was  duly  and 
regularly  offered  for  sale  at  the  office  of  said 
county  treasurer  at  the  time  required  by  law, 
and  designated  in  said  notice.  (7)  That  at 
said  sale  there  were  no  Udders  for  sair!  lot. 
offering  the  amount  due  thereon,  and  the  lot 
was  therefore  bid  off  by  the  county  treas- 
urer of  Logan  county,  for  said  county,  for 
the  amount  of  the  taxes,  penalty  and  Interest 
and  costs,  due  thereon.  (8)  That  the  defend- 
ant purchased  the  interest  of  the  county  of 
Logan  in  said  real  estate,  paying  therefor  to 
the  said  county  the  full  amount  of  the  taxes, 
penalty,  interest,  and  costs  of  sale  and  trans- 
fer, up  to  the  date  of  his  said  purchase,  and 
obtained  the  tax-sale  certificate  for  said  lot 
from  said  treasurer.  (9)  That  on  the  23d  day 
of  November,  1897,  more  than  two  years  after 
said  sale  for  taxes,  the  treasurer  of  lx)gan 
I  county  executed  to  this  defendant  a  tax  deed 
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for  said  lot,  but  by  tbe  mistake  of  the  said 
treasurer  said  deed  contained  erroneous  re- 
citals of  fact,  in  tbe  following  particulars: 
Tbat  said  deed  recites  tbat  said  sale  took 
place  at  the  court-bouse  door  in  Guthrie,  and 
further  recites  tbat  tbe  county  of  Logan 
was  a  bidder  at  said  sale.  (10)  Tbat  said  re- 
citals are  false,  as  said  sale  was  made  at  the 
office  of  the  treasurer  of  Logan  county,  and 
not  at  the  court-house  door,  and  said  county 
did  not  bid  at  said  sale  in  opposition  to  other 
bidders,  but  in  the  absence  of  bidders  'willing 
to  bid  the  amount  of  the  taxes,  penalty,  in- 
terest, and  costs  then  due  on  said  lot,  said 
county,  by  its  treasurer,  did  then  bid  off  said 
lot  for  the  amount  so  due,  as  required  by 
law.  (11)  That  said  false  recitals  were  put 
in  said  deed  by  the  mistake  of  tlie  said  treas- 
urer. (12)  That  since  the  execution  of  said 
deed  the  defendant  has  cared  for  said  prop- 
erty, and  has  paid  the  taxes  accruing  there- 
on, amounting  to  $89.15,  and  has,  in  good 
faith,  put  yaluable  and  permanent  improve- 
raents  thereon  to  the  amount  of  $17.80. 
Wherefore  the  defendant  demands  judgment: 
(1)  That  said  deed  be  corrected  in  the  particu- 
lars above  set  out.  (2)  That  tbe  defendant 
go  without  day,  and  receive  of  tbe  plaintiff 
bis  costs.  (3)  For  such  other  and  further  re- 
lief as  may  be  Just.  [Signed]  H.  M.  Adams 
and  Jones  &  Uevereui,  Attorneys  for  De- 
fendant. [Indorsed  on  the  back  as  follows:] 
Xo.  2,403.  Hamil  v.  Hanenkratt.  Answer. 
Filed  Sept.  12,  1898.  M.  C.  Hart,  Clerk  Dlst. 
Court." 

The  tax  deed  mentioned  in  and  relied  upon 
by  the  defendant  in  his  answer  is  in  words 
and  figures  as  follows: 

"Tax  Deed.  Whereas,  D.  V.  Hanenkratt 
did  on  tbe  23rd  day  of  November,  A.  U.  1807, 
produce  to  the  undersignetl,  Ferdinand  Hit- 
terbusch,  treasurer  of  tbe  county  of  Logan, 
In  the  territory  of  Oklahoma,  a  certiiicate  of 
purchase,  in  writing,  bearing  date  of  18th 
day  ,of  November,  1805,  signed  by  Joseph 
Stiles,  who  at  the  last-mentioned  date  was 
treasurer  of  said  county,  from  which  it  ap- 
])ear8  that  the  county  of  Logan  did  on  the 
18  day  of  November,  1895,  purchase  at  public 
auction  at  the  door  of  tbe  court  bouse  in 
said  county  tbe  tract,  parcel,  or  lot  of  land 
lastly  in  this  indenture  described,  and  which 
lot  was  sold  to  the  county  of  Ix>gan  for  the 
sum  of  thirty-nine  and  seventy-three  one- 
hundredths  dollars,  being  the  amount  due  oiv 
the  following  tract  of  land  returned  delin- 
quent for  nonpayment  of  taxes,  costs,  and 
charges  for  the  year  1804,  to  wit:  Iiot  num- 
ber twenty-three  (23)  in  block  number  flfty- 
flve  (35)  in  that  subdivision  of  the  city  of 
Guthrie,  Logan  county,  Oklahoma  territory, 
known  as  'Guthrie  Proper';  and  it  appears 
that  tbe  county  of  IiOgan  did  on  the  7th  day 
of  January,  1806,  transfer  all  right,  title, 
and  Interest  in  said  certificate  of  purchase  to 
D.  V.  Hanenkratt;  and  it  further  appear- 
ing that  tbe  said  D.  V.  Hanenkratt  is  the  le- 
gal owner  of  said  certificate  of  purchase,  and 
the  time  fixed  by  law  for  redeeming  the  land 


therein  described  having  now  expired,  and 
the  same  not  having  been  redeemed  as  pro- 
vided by  law,  and  the  said  D.  V.  Hanenkratt 
having  demanded  a  deed  for  the  tract  of  land 
mentioned  in  said  certificate,  and  which  was 
the  least  quantity  of  the  tract  above  de- 
scril)ed  that  would  sell  for  the  amount  due 
thereon  for  taxes,  costs,  and  charges,  as 
above  specified;  and  it  appearing  that  said 
lands  were  legally  liable  for  taxation,  and 
had  been  duly  assessed  and  properly  charged 
on  the  tax  book  or  duplicate  for  the  year 
1804.  and  that  said  lands  have  been  legally 
advertised  for  sale  for  said  taxes,  and  were 
sold  on  tbe  18  (eighteenth)  day  of  November, 
1805:  Now,  therefore,  this  indenture,  made 
this  23rd  day  of  November,  1897,  between 
tbe  territory  of  Oklahoma,  by  Ferdinand  Rlt- 
terbusch,  the  treasurer  of  said  county,  of  the 
first  part,  and  tbe  said  D.  V.  Hanenkratt  of 
the  second  part,  witnesseth,  that  the  said 
party  of  the  first  part,  for  and  in  considera- 
tion of  the  premises,  and  the  sum  of  one 
dollar  in  band  paid,  hath  granted,  bargained, 
and  sold,  and  by  these  presents  doth  grant, 
bargain,  sell,  and  convey,  to  the  said  party 
of  the  second  part.  D.  V.  Hanenkratt,  his 
heirs  and  assigns,  forever,  the  tracts  or  par- 
cels of  land  mentioned  in  said  certificate,  and 
described  as  follows,  to  wit:  Lot  number 
twenty-three  (2.3)  In  block  number  fifty-five 
(55)  in  that  subdivision  of  tbe  city  of  Guth- 
rie, Logan  county,  Oklahoma  territory, 
known  as  'Guthrie  Proper.'  Filed  Feb.  3, 
1898.  Louis  E.  Pitts,  Clerk  Dlst.  Court  To 
have  and  to  hold  said  mentioned  tract  or  par- 
cel of  land,  with  the  appurtenances  thereunto 
belonging,  to  the  said  party  of  the  second 
part  D.  V.  Hanenkratt  his  heirs  and  assigns, 
forever.  In  as  full  and  ample  manner  as  the 
said  treasurer  of  said  county  Is  empowered 
by  law  to  sell  the  same.  In  testimony 
whereof  the  said  Ferdinand  Ritterbnsch, 
treasurer  of  said  county  of  I/ogan,  has  here- 
unto set  his  band  and  seal  on  tbe  day  and 
year  aforesaid.  [Signed]  Ferdinand  Ritter- 
busch.   County  Treasurtr.    Attest    [Seal.] 

"Territory  of  Oklahoma,  County  of  Ix>gaa 
— ss.:  Before  me,  R.  Emmett  Stewart,  a 
county  clerk  in  and  for  tbe  above-named 
county  and  territory,  on  this  24th  day  of  No- 
vember, 18C7,  personally  appeared  Ferdinjmd 
Ritterbnsch,  to  me  known  (or  proven)  to  be 
the  county  treosurer  of  Logan  county,  and 
executed  tbe  above  conveyance  of  laud,  and 
acknowledged  the  execution  thereof  to  be  hla 
voluntary  act  for  the  purposes  named.  Wit- 
ness my  band  and  official  seal  the  date  above 
written.  R.  Emmett  Stewart  County  Clerk, 
by  N.  J.  C.  Johnson,  Deputy.  My  commis- 
sion expires .    [Seal.]" 

Deed  indorsed  on  back  as  follows: 
"C.  1,751.  Tax  Deed  from  Ferdinand  Rit- 
terbnsch, Treasurer  of  Logan  County,  to  D. 
V.  Hanenkratt  Territory  of  Oklahoma,  Lo- 
gan County— ss.:  This  instrument  was  filed 
for  record  on  the  6  day  of  November,  A.  D. 
1807,  at  1:30  o'clock  p.  m.,  and  duly  recorded 
In  Book  1,  on  page  forty-three  ii&).    Fee,  $1.- 
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25,  In  advance.  J.  X  Nelson,  Register  of 
deeds.     [Seal.]" 

Attached  to  said  deed  Is  the  following: 

"Register's  Certliicate.  Territory  of  Oltla- 
homa,  Logan  County— ss.:  I,  J.  J.  Nelson, 
register  of  deeds  In  and  for  said  county,  here- 
by certify  that  the  within  is  a  true  and  cor- 
rect copy  of  a  tax  deed  now  on  file  at  my 
office,  in  Guthrie,  Oklahoma  territory,  this 
1st  day  of  February,  1898.  J.  J.  Nelson, 
Register  of  Deeds." 

Afterwards,  to  wit,  on  the  17th  day  of  No- 
vember, 1886,  plaintiff  filed  in  said  court  her 
demurrer  to  the  answer  of  the  defendant, 
which  demurrer  was  on  the  6th  day  of  De- 
cember, 1898,  sustained  by  the  court,  to  which 
defendant  then  and  there  excepted.  There- 
after, to  wit,  on  the  9th  day  of  December, 
1898,  defendant  filed  his  amended  answer  to 
plalntllTs  petition,  which  Is  in  words  and 
figures  as  follows: 

"Territory  of  Oklahoma,  Logan  County. 
In  the  District  Court.  Nellie  M.  Hamll  t.  D. 
v.  Hanenkratt.  Answer.  Comes  now  the 
defendant,  and,  for  answer  to  the  first  cause 
of  action  set  out  In  the  plalntlfTs  petition, 
says:  (1)  That  he  admits  that  at  the  time 
set  out  in  the  said  petition  the  plaintiff  was 
the  owner  of  the  land  therein  described,  and 
that  the  same  was  sold  for  taxes  as  therein 
set  out.  (2)  Except  as  herein  admitted,  the 
defendant  denies  each  and  every  one  of  the 
material  allegations  in  said  first  cause  of  ac- 
tion contained.  (3)  Further  answering,  the 
defendant  says  that  he  admits  the  right  of 
plaintiff  to  redeem  said  land  upon  payment  to 
the  defendant  of  the  amounts  paid  by  him  in 
taxes  and  permanent  Improvements  thereon, 
as  required  by  law;  and  the  said  defendant 
hereby  offers  to  convey  said  land  to  the  plain- 
tiff upon  the  payment  to  defendant  of  said 

sum,  amounting  at  this  time  to  $ .    For 

a  defense  and  cross  petition  to  the  second 
cause  of  action  in  said  petition  set  out,  the 
defendant  says:  (1)  That  on  the  27th  day  of 
October,  1890,  lot  23  in  block  55  in  that  divi- 
sion of  the  city  of  Guthrie  known  as  'Guth- 
rie Proper*  was  conveyed  by  town-site  board 
number  6  to  John  C.  Wiclis,  and  on  that  day 
became  and  was  liable  for  taxation.  (2) 
That  the  proper  authorities  of  Logan  county, 
Oklahoma  territory,  duly  and  according  to 
law  assessed  said  lot  for  taxation  for  the 
year  1894,  and  taxes  were  duly  and  legally 
levied  on  and  assessed  against  said  lot  to 
the  amount  of  $39.73  for  said  year,  and  said 
lot  was  in  law  liable  for  the  payment  of  said 
taxes.  (3)  That  said  taxes  were  not  paid, 
and  became  in  arrear  and  delinquent,  and 
the  proper  officer  of  Logan  county,  to  wit, 
the  treasurer  of  Logan  county,  duly  advertis- 
ed said  lot  for  sale  to  pay  said  taxes  in  the 
manner  and  for  the  time  required  by  law, 
to  wit,  by  advertising  said  lot  for  sale  once 
a  week  for  three  consecutive  weeks,  com- 
mencing the  first  week  in  August  preceding 
the  said  sale,  in  the  official  newspaper  in  Lo- 
gan county,  which  said  notice  contained  a 
statement  that  said  lot  23  in  block  55,  Guth- 


rie Proper,  and  all  other  lands  on  which  the 
taxes  for  the  said  year  1884  remained  un- 
paid, would  be  sold  to  pay  the  same,  togeth- 
er with  the  time  and  place  of  making  said 
sale,  and  a  list  of  the  lands  to  be  sold,  and 
the  amount  of  the  taxes  due  thereon,  which 
said  list  Included  said  lot  23  in  block  55,  Guth- 
rie Proper,  and  the  amount  of  taxes  due  on 
said  lot.  (4)  That  the  said  authorities  of  Logan 
county  did  and  performed  everything  legally 
required  of  them  to  be  done  in  order  to  subject 
said  lot  to  the  payment  of  said  taxes  and  the 
collection  thereof  by  law.  (5)  That  In  pursu- 
ance oi  said  advertisement  said  lot  was  du- 
ly and  regularly  offered  for  sale  at  the  ofiice 
of  said  county  treasurer  at  the  time  required 
by  law,  and  designated  in  said  notice.  (6) 
That  at  said  sale  there  were  no  bidders  for 
said  lot  offering  the  amount  due  thereon,  and 
the  said  lot  was  therefore  bid  off  by  the 
county  treasurer  of  Logan  county,  for  said 
county,  for  the  amount  of  the  taxes,  penalty, 
interest,  and  costs  due  thereon.  (7)  That  the 
defendant  purchased  the  interest  of  the  coun- 
ty of  Logan  in  said  real  estate,  paying  there- 
for to  the  said  county  the  full  amount  of  the 
taxes,  penalty,  interest,  and  costs  of  sale 
and  transfer  up  to  the  date  of  his  said  pur- 
chase, and  obtained  the  tax-sale  certificate 
for  said  lot  from  said  treasurer.  (8)  That  on 
the  23d  day  of  November,  1898,  more  than 
two  years  after  said  sale  for  taxes,  the  treas- 
urer of  Logan  county  executed  to  the  defend- 
ant a  tax  deed  for  said  lot;  but  by  the  mis- 
take of  the  said  treasurer  said  deed  contain- 
ed erroneous  recitals  of  fact,  in  the  following 
particulars:  That  said  deed  recites  that  said 
sale  took  place  at  the  court-house  door  in 
Guthrie,  and  further  recites  that  the  county 
of  Logan  was  a  bidder  at  said  sale.  (9)  That 
said  recitals  are  false,  as  said  sale  was  made 
at  the  office  of  the  treasurer  of  Logan  county, 
and  not  at  the  court-house  door,  and  said 
county  did  not  bid  at  said  sale  in  opposition 
to  other  bidders,  but  in  the  absence  of  bid- 
ders willing  to  bid  the  amount  of  the  taxes, 
penalty.  Interest,  and  costs  then  due  on  said 
lot,  said  county,  by  Its  treasurer,  did  then  bid 
off  said  lot  for  the  amount  so  due,  as  required 
by  law.  (10)  That  said  false  recitals  were  put 
in  said  deed  by  the  mistake  of  the  said  treas- 
urer. (11)  That  since  the  execution  of  said 
deed  this  defendant  has  cared  for  said  prop- 
erty, and  has  paid  the  taxes  accruing  tliere- 
on,  amounting  to  $89.15,  and  has  in  good  faith 
put  valuable  and  permanent  Improvements 
thereon  to  the  amount  of  $17.80.  Wherefore 
the  defendant  demands  judgment:  (1)  That 
said  deed  be  corrected  in  the  particulars 
above  set  out.  (2)  That  the  defendant  go 
without  day,  and  recover  of  the  plaintiff  his 
costs.  (3)  For  such  other  and  further  relief 
as  may  be  just.  H.  M.  Adams,  Jones  &  Dev- 
ereux.  Attorneys  for  Defendant.  [Indorsed 
on  the  back  as  follows:]  No.  2,493.  Hamll 
V.  Haneukratt.  Amended  Answer.  Filed  Dec. 
9,  1898.    M.  C.  Hart,  Clerk  Dlat.  Court." 

On  the  11th  day  of  February,  1899,  plain- 
tiff filed  a  demurrer  to  the  amended  answer 
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and  cross  petition  of  the  defendant,  which 
demurrer  was  In  words  and  figures  as  fol- 
lows: 

"In  the  District  Court  of  Logan  County, 
Oklahoma  Territory.  Nellie  M.  Hnmil, 
rialntlff,  V.  D.  V.  Hanenkratt,  Defendant. 
Demurrer  to  Answer.  Comes  now  XelUe  M. 
Hamll,  plaintiff  in  the  alwve-entltled  action, 
and  demurs  to  that  part  of  defendant's 
amended  answer  entitled  'Defense  and  Cross 
Petition  to  the  Second  Cause  of  Action'  of 
plaintiff,  for  the  following  reasons,  viz.:  (1) 
For  the  reason  that  said  defense  and  cross 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  the  second  cause  of  ac- 
tion stated  In  plaintiff's  petition.  (2)  For  the 
reason  that  said  defense  and  cross  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  plaintiff  in  favor  of 
defendant.  (3)  For  the  reason  that  there  is 
a  defect  of  parties  defendant  to  said  defense 
and  cross  petition,  in  that  the  treasurer  of 
Logan  county  is  not  made  a  party  defendant 
thereto.  H.  S.  Cunningham  and  Fred  M. 
Elkln,  Attorneys  for  Plaintiff,  Hamll.  [In- 
dorsed on  back  as  follows:]  No.  2,493.  In 
District  Court.  Hamll  v.  Hanenkratt.  De- 
murrer to  Second  and  Amended  Answer. 
Cross  Petition.  Filed  February  11,  1899. 
M.  C.  Hart,  Clerk  Dlst.  Court.  H.  8.  Cun- 
ningham and  Fred  M.  Elkln." 

Thereafter,  to  wit,  on,  to  wit,  the  18th  day 
of  F'ebruary,  1890.  the  court  overruled  said 
demurrer  to  the  second  amended  answer  and 
cross  petition  of  the  defendant,  to  which  the 
plaintiff  excepted.  On  the  23d  day  of  Feb- 
ruary. 189S),  the  plaintiff  filed  her  reply  to 
the  amended  answer  and  cross  petition  of  the 
defendant.  Thereafter,  to  wit,  on  the  29th 
day  of  April,  1899,  this  cause  came  on  for 
trial  upon  the  merits  before  the  court,  a  trial 
by  Jury  having  been  waived.  The  court, 
after  hearing  the  evidence,  and  arguments  of 
coimsel.  and  being  fully  advised  In  the  prem- 
ises, finds  for  the  plaintiff,  the  judgment  of 
the  court  being  In  words  and  figures  as  fol- 
lows: 

"In  the  District  Court  of  the  First  Judicial 
District,  Territory  of  Oklahoma,  In  and  for 
Logan  County.  Nellie  M.  Hamll,  Plaintiff, 
v.  D.  V.  Hanenkratt,  Defendant  (No.  2.493.) 
.Tudgment.  Now,  on  this  29th  day  of  April, 
1899,  the  same  being  a  judicial  day  of  the  reg- 
ular 1890  term  of  court,  the  above-entitled 
cause  came  on  for  trial  upon  the  issues  joined 
by  the  pleadings.  The  plaintiff  herein,  Nel- 
lie M.  Hamll,  appeared  by  her  attorney,  Fred 
M.  Elkln,  and  the  defendant  herein,  D.  V. 
Hanenkratt,  appears  In  person  and  by  his 
attorney,  John  Devereux.  Both  parties  an- 
nounce ready  for  trial,  and  waive  trial  by 
jury,  and  thereupon  respectfully  dffer  all 
their  evidence  and  rest  The  court  having 
heard  the  evidence  and  argument  of  counsel, 
and  being  fully  advised  In  the  premises,  finds 
the  facta  to  be  as  follows:  That  at  the  time 
of  the  comniencenicnt  of  this  action  the  said 
defendant  was,  and  ever  since  has  continued. 
In  the  possession  of  the  lot  In  controversy 


herein,  to  wit.  lot  twenty-three  (23)  In  block 
fifty-five  in  the  city  of  Guthrie,  Logan  countj-, 
Oklahoma  territory,  and  In  that  part  of  the 
city  commonly  known  as  'Guthrie  Proper'; 
that  said  defendant  so  In  possession  of  said 
property  claims  title  thereto  under  and  by  vir- 
tue of  a  certain  tax  deed  executed  by  the  treas- 
urer of  said  county,  as  treasurer,  on  the  23d 
day  of  November,  1897;  that  all  the  proceed- 
ings for  the  sale  of  said  property  anterior  to 
the  execution  of  said  deed  were  regular  and  in 
conformity  with  law;  that  the  said  deed  so 
executed  by  said  county  treasurer  is  void 
upon  Its  face,  and  conveys  no  title  to  the  de- 
fendant; that  prior  to  the  20th  day  of  De- 
cember, ISSfJ,  said  defendant,  in  the  procure- 
ment of  said  deed  for,  and  In  payment  of 
taxes,  penalties,  and  charges,  and  the  mak- 
ing of  necessary  repairs  upon,  said  property, 
paid  out  a  large  sum  of  money,  and  on  said 
last-named  date  there  was  dne  and  owing 
to  said  defendant  on  such  account  the  sum  of 
one  hundred  and  sixty-five  dollars  <><>/:9o; 
that  on  said  '20th  day  of  December,  1897. 
said  plaintiff  tendered  unto  said  defendant 
the  sum  of  one  hundred  sixty-five  dollars 
($105)  in  lawful  money  of  the  United  States, 
and  demanded  of  said  defendant  the  posses- 
sion of  said  property;  that  said  plaintiff  has 
ever  since  kept  said  tender  good;  that  at  the 
time  of  the  execution  of  the  aforesaid  deed 
said  plaintiff  was  the  owner  In  fee  simple  of 
said  property,  and  was  and  now  is  entitled  to 
redeem  same  from  said  tax  sale;  that,  upon 
making  tender  as  aforesaid  at  the  beginning 
of  this  action  and  at  this  time,  plaintiff  was 
and  Is  entitled  to  the  possession  of  said  prop- 
erty; that  since  the  making  of  the  aforesaid 
tender  the  said  defendant  has  paid  taxes  on 
said  property  In  the  sum  of  nineteen  and 
**/ioo  dollars  (f  19.30),  which  last-named  sum. 
with  Interest  thereon  In  the  sum  of  forty- 
five  cents,  and  the  aforesaid  sura  of  one  hun- 
dred and  sixty-five  dollars,  are  now  due  and 
payable  from  plaintiff  to  defendant;  that 
said  defendant  has  been  unlawfully  in  the 
possession  of  said  property  for  a  period  of 
sixteen  and  one-half  months;  that  the  rental 
value  of  said  property  is  ten  dollars  ($10.00) 
per  month;  and  that  said  plaintiff  should 
recover  from  said  defendant,  for  and  on  ac- 
count of  such  rent,  the  sum  of  one  hundred 
and  sixty-five  dollars  ($165),  now  due  and  pay- 
able. Now,  therefore.  It  Is  by  the  court  con- 
sidered, ordered,  adjudged,  and  decreed  as 
follows:  That  the  said  plaintiff  have  and  re- 
cover of  and  from  said  defendant  the  pos- 
session of  said  property,  to  wit  lot  twenty- 
three  (23)  In  block  fifty-five  (53)  to  the  city 
of  Guthrie,  Logan  county,  Oklahoma  territory, 
and  in  that  part  of  said  city  commonly  known 
as  '(Juthrie  Proper';  the  costs  of  this  action. 

taxed  at dollars;   and  that  said  deed 

be,  and  the  same  Is  hereby,  canceled  of  rec- 
ord. It  Is  further  considered,  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
said  defendant  have  and  recover  of  and  from 
the  said  plaintiff  the  above  balance  of  nine- 
teen dollars  and  seventy-five  cents,  and  that. 
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upon  failure  of  plaintiff  to  pay  said  last- 
named  sum  into  court  for  the  use  and  bene- 
fit of  said  defendant,  tbe  aforesaid  deed  be 
reformed  as  In  said  defendant's  counterclaim 
prayed;  tliat  execution  herein  is  stayed  for 
ten  days  from  this  date.  Thereupon  said 
defendant  flies  a  motion  for  a  new  trial,  and 
the  court,  being  fully  advised  in  the  prem- 
ises, now  OTerrules  said  motion,  and  each  and 
every  ground  thereof;  to  which  ruling  the 
defendant  excepts.  Now,  therefore.  It  is  by 
the  court  further  ordered  that  the  said  de- 
fendant have  sixty  (ttO)  days  In  which  to 
tnalce  and  serve  case-made;  that  plaintiff  have 
ten  (10)  thereafter  iu  which  to  suggest  amend- 
ments thereto,  and  that  said  case-made  be 
settled  upon  five  days'  notice  In  writing;  that 
supersedeas  bond  be  fixed  at  the  sum  of 
three  hundred  dollars.  O.  K.  Jno.  Devereux, 
Atty.  for  Defendant.  O.  K.  B'red  M.  Klltin, 
Attorney  for  Plaintiff.  [Indorsed:]  No.  2,493. 
Hamll  V.  Hnnenlcratt.  Filed  May  6. 1SJ».  M. 
C.  Hart,  Clerk  District  Court.  Jndftment." 
To  which  Judgment  of  the  court  the  de- 
fendant then  and  there  excepted,  and  there- 
upon filed  a  motion  for  a  new  trial,  which 
motion  was  overruled  by  the  court,  and  ex- 
ception saved  by  the  defendant.  To  which 
Judgment  of  the  court,  and  the  overruling  of 
said  motion  for  a  new  trial,  the  defendant 
then  and  there  excepted,  and  brings  the  cause 
here  for  review. 

John  Devereux  and  Adelbert  Hughes,  for 
plaintiff  in  error.  Fred  M.  Elkin,  for  defend- 
ant in  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
plaintiff  in  error  In  this  case  submits  the 
case  on  two  propositions  only,  to  wit:  That 
the  petition  of  the  plaintiff  in  the  court  be- 
low does  not  state  a  cause  of  action,  and 
hence  the  trial  court  should  have  sustained 
the  demurrer  of  the  defendant  to  the  peti- 
tion of  the  plaintiff;  and,  second,  that  the 
court  below  erred  in  not  sustaining  the  mo- 
tion for  a  new  trial. 

In  regard  to  plaintiff  in  error's  first  as- 
signment, to  wit,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  petition.  It  will 
be  noticed  that  the  demurrer  is  general,  and 
goes  to  the  whole  petition,  and  not  to  each 
count  thereof.  Section  400.5  of  the  Statutes 
of  Oklahoma  of  1893  provides:  "In  any  ac- 
tion for  the  recovery  of  real  property  it  shall 
be  described  with  such  convenient  certainty 
as  will  enable  on  officer  holding  an  execu- 
tion to  identify  It."  Section  4402  of  the  same 
statute  reads  as  follows:  "In  an  action  for 
the  recovery  of  real  property  it  shall  be  suf- 
ficient If  the  plaintiff  states  in  his  petition 
that  he  hns  a  lopal  or  c<inltable  estate  therein, 
and  Is  entitled  to  the  possession  thereof,  de- 
scribing the  same  as  reciuircd  l)y  spctlon  127, 
and  tiiat  the  defendant  unlawfully  keeps  him 
out  of  possession."  It  would  not  be  peoes- 
sary  to  state  how  tlie  plaintiff's  estate  or  own- 
erslilp  is  derived.  By  a  reference  to  the  pe- 
tition in  this  case  It  will  be  noticed  that. 


In  the  first  three  claused  tberfeof,  plaintiff) 
brings  herself  within  the  two  sections  of  the 
statute  above  cited,  by  alleging  that  she  is 
the  owner  In  fee  simple  of  the  following  de- 
scribed real  property,  situated  in  LiOgan  coun- 
ty, Okl.  Then  follows  a  description  of  the 
prc^erty  by  lots  and  blocks.  Then  follows 
the  statement  that  said  defendant  "now  Is, 
and  ever  since  the  23d  day  of  November, 
1897,  has  been,  wrongfully  In  iMSsesslon  of 
said  real  property,  and  to  the  exclusion  of 
plaintiff.  This  statement  in  the  said  petition 
contained,  under  the  provisions  of  the  statute 
above  cited,  is  a  sufficient  statement  of  a 
cause  of  action.  The  demurrer  being  to  the 
whole  of  the  petition,  and  a  good  cause  of  ac- 
tion being  stated  in  the  first  three  paragraphs 
of  said  petition,  the  demurrer  was  properly 
overruled.  The  doctrine  is  laid  down  in 
Bliss,  Code  PI.  (3d  Ed.)  c.  20,  p.  417.  8  417: 
"A  demurrer  may  be  made  to  the  whole  pe- 
tition, or  to  the  statement  of  any  of  the 
causes  of  action  embodied  in  it;  but,  if  made 
to  the  whole  pleading,  it  will  be  overruled  if 
any  of  the  statements  are  held  to  be  good." 
A  similar  doctrine  is  enunciated  in  Pom. 
Code  PI.  (3d  Ed.)  p.  ms,  §  577:  "Where  a 
complaint  or  petition  contains  two  or  more 
different  causes  of  action,  a  demurrer  to  It 
as  a  whole,  or  to  all  or  some  of  the  causes  of 
action  Jointly,  must  fail  and  be  overruled  If 
any  one  of  the  separate  causes  of  action  in- 
cluded in  the  petition  Is  good."  The  same 
author  (page  (588,  §  COO)  uses  this  language: 
"If  the  demurrer  is  interiJosed  to  an  entire 
answer,  containing  two  or  more  separate 
defenses,  or  to  an  entire  complaint,  contain- 
ing two  or  more  causes  of  action.  It  will  be 
overruled  If  there  Is  one  good  defense  or  one 
good  cause  of  action."  And  he  there  cites 
as  authority  for  this  statement  Railroad  Co. 
V.  Vancant,  40  Ind.  233;  McPhail  v.  Hyatt,  29 
Iowa,  137;  Modlin  v.  Turnpike  Co.,  48  Ind. 
492;  Draining  Co.  v.  Brown,  47  Ind.  19;  and 
numerous  other  authorities. 

The  second  assignment  of  error  Is  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial,  and  the  plaintiffs  in  error  complain 
that  the  court  prevented  them  from  Intro- 
ducing evidence  to  show  that  the  recitals  In 
the  tax  deed  were  a  mistake,  and  their  con- 
tention Is  tliat  they  should  have  been  al- 
lowed to  dispute  or  contradict  the  recitals  in 
the  tax  deed  by  evidence.  In  the  case  of 
Cartwright  v.  McFadden,  tried  at  the  ,Tanu- 
aiy  term,  1881,  and  reported  in  24  Kan. 
0()2,  the  supreme  court  of  Kansas  say:  "The 
defendant,  however,  for  the  purpose  of  bol- 
stering up  his  tax  deed,  offered  to  prove  that 
the  sale  of  the  lots  was  not  made  in  gross, 
liut  that  each  lot  was  sold  separately.  The 
plaintiff  olijected  to  this  evidence,  and  the 
court  below  excluded  It.  We  think  that  the 
court  below  rightfully  excluded  it;  for  it 
did  not  tend  to  show  that  the  defendant's 
tax  deed  is  valid,  bttt  only  that  the  sale  was 
valid,  and  that  he  might  have  obtained  a  val- 
id tax  deed  on  the  sale  if  he  and  the  county 
I  clerk  had  been  more  careful,  and  bad  made 
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tbe  tax  deed  speak  the  troth.  Under  the 
clrcnmstances,  he  was  really  attempting  to 
prove  that  his  own  tax  deed  was  false,  that  It 
does  not  follow  the  sale  that  was  actually 
made,  and,  really,  that  there  was  no  such  sale 
as  described  in  bis  tax  deed.  He  was  really 
attempting  to  contradict  the  recitals  of  his 
own  tax  deed,  and  to  show  that  it  is  founded 
upon  a  falsehood."  And  in  the  syllabus  of 
that  case  the  supreme  court  of  Kansas  lay 
down  the  rule  that  it  Is  not  competent  for  a 
tax-deed  holder  to  introduce  other  evidence 
to  contradict  the  recitals  of  his  tax  deed. 
Tbe  court  in  this  caite  held  that  the  tax  deed 
was  void,  as  showing  by  Its  own  recitals  that 
It  was  invalid.  The  tax  deed  in  this  case 
recites  as  follows:  "Whereas,  D.  V.  Hanen- 
kratt  did  on  the  23d  day  of  November,  A.  D. 
1897,  produce  to  the  undersigned,  Ferdinand 
Rltterbusch,  treasurer  of  the  county  of  Lo- 
gan, in  the  territory  of  Oklahoma,  a  certificate 
of  purchase,  in  writing,  bearing  date  of  18 
day  of  November,  1885,  signed  by  Joseph 
Stiles,  who  at  the  last-mentioned  date  was 
treasurer  of  said  county,  from  which  it  ap- 
pears that  the  county  of  Logan  did  on  the 
18  day  of  November,  1895,  purchase  at  pulh 
lie  auction,  at  the  door  of  the  court  house  in 
said  county,  the  tract,  parcel,  or  lot  of  land 
lastly  in  this  indenture  descrllted,  and  which 
lot  was  sold  to  the  county  of  Logan  for  the 
sum  of  thirty-nine  and  73-100  dollars,  being 
the  amount  due  on  the  following  tract  of 
land,  returned  delinquent  for  nonpayment 
of  taxes,  costs,  and  charges  for  the  year 
1894."  Then  follows  the  description  of  the 
premises  in  controversy  in  this  suit,  and  al- 
so the  recital  showing  the  assignment  and 
transfer  of  all  right,  title,  and  Interest  In  the 
certificate  of  purchase  from  Logan  county 
to  the  plaintiff  in  error.  We  take  the  law  to 
be  well  settled  that  where  the  recitals  in 
the  tax  deed  show  a  sale  to  the  county,  and 
a  deed  obtained  by  virtue  of  a  sale  to  the 
couuty,  the  deed  must  contain  recitals  to 
show  the  right  of  the  county  to  purchase  at 
such  tax  sale;  that.  If  tbe  recitals  of  the  tax 
deed  show  the  county  to  be  a  competitive  bid- 
der at  said  tax  sale,  such  recitals  render  the 
tax  deed  void;  and  that  the  recitals  in  a  tax 
deed  must  show  that  the  circumstances,  sur- 
roundings, and  conditions  giving  the  county 
the  statutory  right  to  purchase  at  such  sale 
existed  at  the  time  of  such  purchase  by  the 
county,  and  unless  such  deed  does  contain 
such  recitals  It  is  invalid  on  its  face.  In  the 
ca.se  of  Larkin  v.  Wilson,  28  Kan.  [Dass.  Ed.] 
367,  the  supreme  court  of  Kansas,  in  a  case 
then  i>ending  before  that  court  upon  a  tax 
deed  which  contained  the  following  recitals: 
"Whereas,  the  treasurer  of  said  coimty  did 
on  the  third  day  of  May,  1864,  by  virtue  of 
the  authority  in  him  vested  by  law,  at  the 
sale  begun  and  publicly  held  on  the  first 
Tuesday  of  May,  1864,  expose  to  public  sale 
at  the  county  seat  of  said  county.  In  sabstan- 
tlal  conformity  with  all  the  requisitions  of 
the  statute  in  such  case  made  and  provided, 
the  real  property  above  described,  for  the 


payment  of  taxes.  Interest,  and  costs  then 
due  and  remaining  unpaid  upon  said  proper^ 
ty;  and  whereas,  at  the  time  and  place  afore- 
said the  treasurer  of  the  county  of  Bourbon, 
state  of  Kansas,  having  offered  to  pay  tbe 
sum  of  $30.58,  being  tbe  whole  amount  of 
taxes  and  Interest  and  costs  then  due  and  re- 
maining unpaid  on  said  property,  and  there 
being  no  other  biddw,  tbe  said  property  was 
struck  off  to  it  at  that  price,  which  was  tbe 
least  quantity  bid  for,"— the  claim  was  made 
—First  that  said  deed  was  void,  because  it 
recites  that  the  county,  through  the  county 
treasurer,  entered  the  lists  at  the  tax  sale 
as  a  competitive  bidder;  second,  that  the 
county  of  Bourbon  assigned  the  certificate  of 
tbe  tax  sale.  The  court  say:  "Within  the  de- 
cisions of  this  court  the  claim  of  plaintiff 
in  error  that  the  county  was  a  competitive 
bidder  must  be  sustained,  and  the  tax  and 
the  tax  deed  founded  thereon  are  both  void. 
Tbe  recitations  in  tbe  deed  show  that  the 
county,  through  the  county  treasurer,  made 
the  first  bid  on  the  land,  offering  itself  to 
pay  for  the  land  tbe  sum  of  $30.58;  being 
the  whole  amount  of  taxes,  interest  and 
costs  then  due  and  remaining  unpaid.  There 
Is  nothing  In  the  deed  that  shows  or  tends  to 
show  that  the  land  could  not  have  been  sold 
to  some  other  party  for  the  same  price,  pro- 
vided the  treasurer  had  not  made  his  bid  or 
ofter.  If  the  treasurer  had  not  made  bis 
bid,  perhaps  some  other  party  might  have 
been  willing  to  offer  and  pay  tbe  amount  of 
the  taxes,  penalty,  and  charges  for  the  land; 
but  as  the  county,  through  It  treasurer,  made 
that  offer  first,  it  thereby  prevented  others 
from  making  that  bid,  or,  indeed,  from  mak- 
ing any  bid  as  advantageous  to  themselves 
as  that  bid  would  have  been."  Tbe  court 
there  cites  Norton  v.  Friend,  13  Kan.  533; 
MagiU  T.  Martin,  14  Kan.  67;  Babbitt  v. 
Johnson,  15  Kan.  252.  In  this  latter  case 
Judge  Brewer,  In  rendering  the  decision,  and 
holding  that  the  tax  deed  in  that  case,  which 
recited  a  sale  to  the  county  as  a  competitive 
bidder,  was  void,  cites  with  approval  the  case 
above  cited  In  13  Kan.,  and  the  one  in  14 
Kan,  The  statute  of  Kansas  provides:  "If 
any  parcel  of  land  cannot  be  sold  for  the 
amount  of  the  taxes,  penalty  and  charges 
thereon,  It  shall  be  bid  off  by  the  treasurer, 
for  the  county,  for  such  amoimt."  Tbe  Stat- 
utes of  Oklahoma  of  1893  (page  1054,  $  5660) 
provide:  "The  county  treasurer  of  each  coun- 
ty within  the  territory  Is  hereby  authorized 
at  all  tax  sales  hereafter  made  under  the 
laws  of  this  territory,  in  ease  there  be  no 
other  buyers  offering  the  amount  due,  to  bid 
off  all  or  any  real  estate  offered  at  such  sale 
for  the  amount  of  taxes,  penalty,  interest 
and  costs,  due  and  unpaid  thereon  in  the 
name  of  the  county  in  which  the  sale  takes 
place,  tbe  said  county  acquiring  all  the  rights 
both  legal  and  equitable  that  any  other  pur- 
chaser could  acquire  by  reason  of  said  pur- 
chase." The  two  acts  are  practically  the 
same,  and  the  reasoning  of  the  Kansas  court 
will  apply  with  equal  force  to  the  statute  of 
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Oklahoma  aa  to  the  statute  of  Kansas;  and 
the  courts,  in  construing  the  statute  of  Kan- 
sas, say:  "Before  a  county  or  a  coun^  treas- 
urer can  bid  at  all.  the  treasurer  must  wait 
until  all  others  have  failed  or  refused  to  bid 
on  the  land  the  required  amount."  Now,  If 
this  l8  a  necessary  requirement  as  a  condi- 
tion precedent  to  a  valid  bid  being  made  by 
the  county  treasurer,  then  this  fact  should  be 
set  forth  in  the  recitals  in  the  tax  deed.  As, 
In  the  language  of  the  Kansas  decision, 
there  Is  nothing  in  the  deed  which  shows  or 
tends  to  show  that  the  land  could  not  have 
been  sold  to  some  other  person  for  said  sum, 
provided  the  treasurer  had  not  made  his  of- 
fer, the  sale  and  the  deed  are  both  void. 
Now,  applying  that  doctrine  to  this  case, 
what  Is  the  effect  on  the  tax  deed  In  ques- 
tion? In  the  tax  deed  in  this  case  there  is 
no  attempt  at  any  recital  showing  the  ab- 
sence of  other  bidders,  or  that  anybody  else 
had  an  opportunity  to  bid,  or  that  it  was  nec- 
essary for  the  treasurer  to  bid  It  off  for  the 
county  on  account  of  the  absence  of  bidders. 
But  this  deed  relied  upon  by  the  plaintiff  in 
error  contains  only  the  bald  statement  that 
this  land  was  bid  off  by  the  treasurer  of 
Logan  county,  and  the  interests  of  Logan 
county  assigned  to  this  plaintiff  in  error. 
This  recital,  we  have  no  doubt,  renders  the 
deed  void.  Then,  If  this  tax  deed  was  void 
and  of  no  effect,  the  plaintiff  in  the  court  be- 
low (the  defendant  in  error)  had  a  right  to 
redeem  from  that  tnx  sale,  by  tendering  to 
the  holder  of  the  certificate  or  pretended  deed 
the  tax  by  him  paid,  and  the  interest,  penal- 
ties, costs,  and  subsetiuent  taxes  paid  there- 
on, which  the  proof  in  this  case  shows  was 
$165,  which  amount,  the  evidence  shows, 
was  tendered  to  the  plaintiff  In  error  prior 
to  the  commencement  of  this  suit  in  the 
court  below.  For  the  reasons  herein  ex- 
pressed, we  think  the  judsment  of  the  court 
below  wa.«  correct,  and  sliould  be  affirmed, 
which  is  accordingly  done.  All  of  the  jus- 
tices concurring,  exc('i)t  BURFOUI),  C.  J., 
who,  having  jiresidcd  In  the  court  below, 
took  no  part  in  this  decision,  and  McATEE, 
J.,  not  being  i)resent. 


MAAS.«!  V.  riniJ^IP.S,  Sheriff. 
(Supreme  Court  of  Oklahoma.    June  30.  1000.) 

HABEAS    CORPUS— WILL   NOT   LIE,    WHEN— 
BOARD    OF    INSANITY— ORDER. 

1.  When  a  (Icfondnnt  is  brousht  into  court 
for  judcment  nnd  soiiteuce,  niid  files  his  motum 
in  arrest  of  juilznient,  nnd  files  in  support 
thereof  an  order  nt  the  oount.v  board  of  insani- 
ty ndjudftiuK  him  to  be  insane,  and  aflidnvits 
tendinn  to  prove  tliat  he  is  insane,  nnd  the 
oonrt  o%'erniie»  snch  motion  and  sentences  the 
defendant,  he  is  not  entitled  to  be  dischnrBed 
on  a  writ  of  habeas  corpus,  under  the  provisions 
of  article  19  of  chapter  ftS  of  the  Statutes  of 
Oklahoma  of  1803.  which  in  effe<-t  provides  that 
one  cannot  be  tried.  adjudKed  to  punishment, 
or  punished  for  a  public  offense  while  he  is 
insane,  and  that  when  an  indictment  is  called 
for  trial,  or  upon  conviction  the  defendant  is 
brought  up  for  judgment,  if  a  doubt  arises  as 
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to  the  sanity  of  the  defendant  the  court  must 
impanel  a  jury  to  inquire  into  that  fact.  The 
only  remedy,  if  a  new  trial  is  denied,  is  by  ap- 
peal to  this  court. 

2.  An  order  of  a  hoard  of  insanity  adjudging 
one  to  be  insane  has  no  bearing  upon  his  legal 
mental  status.  The  effect  of  such  an  order  is 
to  admit  one  to  the  territorial  asylum  for  treat- 
ment; and  it  is  not  entitled  to  the  faith  and 
credit  of  a  judgment  of  a  court,  as  the  members 
of  such  board  do  not  act  as  judicial  officers,  but 
as  a  special  board,  clothed  with  special  pow- 
er only.  , 

(Syllabus  by  the  Court.) 

Application  by  I.,ouls  Maass,  as  guardian 
of  Conrad  Maass,  for  a  writ  of  habeas  cor- 
pus directed  to  \V.  H.  Phillips,  sheriff.  Writ 
denied. 

R.  B.  Forrest,  for  relator.  A.  H.  Campbell, 
Co.  Atty.,  and  Seymore  Foose,  for  respond- 
ent. 

BURWSLL,  J.  Conrad  Maass  was  Indict- 
ed, tried,  and  convicted  for  the  crime  of 
murder  in  the  district  court  of  Blaine  county. 
The  defendant  then  filed  hhi  motion  for  a 
new  trial,  which  was  overruled.  He  then 
filed  this  motion  in  arrest  of  Judgment,  and 
in  support  thereof  Introduced  In  evidence, 
over  the  objection  of  the  attorneys  for  the 
territory,  certain  aflldavits  and  the  records 
of  the  probate  court,  for  the  purpose  of  show- 
ing that  the  county  board  of  insanity  had 
adjudged  Muass  to  be  insane,  and  to  estab- 
lish by  such  records  and  affidavits  that 
Maass  was  insane  at  that  time;  it  being  the 
contention  of  the  attorneys  for  defendant 
tiiat,  if  he  was  insane,  the  court  could  not 
lawfully  pronounce  judgment  and  sentence 
upon  him.  The  court  overruled  the  motion 
in  arrest  of  Judgment,  and  sentenced  the  de- 
fendant to  serve  a  term  in  the  territorial 
penitentiary,  at  hard  labor,  during  his  natu- 
ral life.  Louis  Maass,  as  guardian  of  Conrad 
Maass,  tlien  commenced  this  action  In  this 
court.  The  writ  was  Issued  by  the  Chief 
Justice  In  vacation,  and  made  returnable  in 
open  court  The  respondent,  for  his  return, 
set  up  the  Indictment,  trial,  and  conviction 
of  Maass,  and  also  set  up  the  order  of  Judg- 
ment and  sentence  under  which  the  defend- 
ant was  held.  Affidavits  on  belmlf  of  each 
party  were  Hied  in  support  of  their  respective 
positions,  togetlier  with   certain   stipulations. 

Under  this  state  of  facts,  the  first  ques- 
tion and  possibly  the  only  one,  for  us  to 
decide,  is,  can  this  court,  in  an  action  for 
a  writ  of  habeas  corpus.  Inquire  into  the 
correctness  of  the  orders  of  the  district 
court  in  overruling  tlie  motion  In  arrest  of 
judgment,  and  in  sentencing  the  defendant? 
The  attorneys  for  tlie  plaintiff  herein  cite 
us  to  article  10  of  chapter  68  of  the  Code  of 
Criminal  Procedure  (Statutes  of  Oklahoma  of 
18!)3),  which,  so  far  as  is  necessary  to  refer 
to,  is  as  follows: 

"Sec.  5372.  An  act  done  by  a  person  in  a 
state  of  insanity  cannot  ye  punished  as  a  pub- 
lic offense,  nor  can  a  person  be  tried,  ad- 
judge to  punishment,  or  punished  for  a  pub- 
lic offense,  while  he  is  insane. 
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"Sec.  687S.  When  an  Indictment  Is  called 
for  trial,  or  upon  conviction  the  defendant  Is 
brought  up  for  Judgment,  If  a  doubt  arise  as 
to  the  sanity  of  the  defendant,  the  court  must 
order  a  jury  to  be  impaneled  from  the  Jurors 
summoned  and  returned  for  the  term,  or  who 
may  be  summoned  by  direction  of  the  court, 
to  inquire  into  the  facts. 

"Sec.  5374.  The  trial  of  the  Indictment  or 
the  pronouncing  the  Judgment,  as  the  case 
may  be,  must  be  suspended  until  the  ques- 
tion of  Insanity  is  determined  by  the  verdict 
of  the  Jury." 

"Sec.  5377.  If  the  Jury  find  the  defendant 
sane,  the  trial  of  the  Indictment  must  pro- 
ceed, or  Judgment  may  be  pronounced,  as 
the  case  may  be. 

"Sec.  5378.  If  the  Jury  And  the  defendant 
is  Insane,  the  trial  or  judgment  must  be  sus- 
pended until  he  becomes  sane,  and  the  court, 
it  it  deem  his  discharge  dangerous  to  the  pub- 
lic peace  or  safety,  may  order  that  he  be,  in 
the  meantime,  committed  to  the  care  of  the 
sheriff  until  he  becomes  sane." 

"Sec.  53S0.  When  he  becomes  sane  the 
sheriff  must  thereupon,  without  delay,  place 
him  in  the  proper  custody  until  he  be  brought 
to  trial  or  Judgment,  as  the  case  may  be,  or 
be  legally  discharged." 

There  can  be  no  question  but  what  this 
statute  expressly  prohibits  a  court  from  sen- 
tencing a  defendant  if  at  the  time  there  ex- 
ists In  the  mind  of  the  court  any  doubt  of 
his  sanity,  and  it  Is  Immaterial  whether  that 
doubt  Is  produced  by  affidavits,  by  Judgments 
of  other  courts,  by  the  evidence  produced  up- 
on the  trial,  or  by  the  conduct  and  appear- 
ance of  the  defendant.  If  the  court  enter- 
tains an  honest  doubt  as  to  the  sanity  of  a 
defendant  when  his  case  is  called  for  trial, 
or  when  he  is  brought  before  the  bar  of  the 
court  for  Judgment,  it  must  defer  the  trial 
or  sentence  until  after  the  question  of  the 
defendant's  sanity  has  been  passed  upon  by 
a  Jury  as  provided  in  section  5373,  and  the 
court  must  conform  its  future  actions  in  the 
case  to  the  verdict  of  the  Jury.  But  who  Is 
to  determine  as  to  whether  such  doubt  exists 
in  the  mind  of  the  court?  In  reason  only  one 
answer  can  be  given.  The  court  alone  must 
say  If  such  doubt  exists.  The  trial  Judge  sees 
the  defendant,  and  Is  necessarily  more  or 
less  familiar  with  the  circumstances  sur- 
rounding him  and  his  case;  and  the  fact  that 
the  county  board  of  insanity  may  have  ad- 
Jndgeil  him  insane  prior  to  the  time  fixed  for 
his  sentence,  even  If  the  order  of  such  adjudl- 
(jitlon  was  admitted  in  evidence  or  consid- 
ered iiy  the  trial  court,  would  not  necessarily 
control  its  action,  because  such  order  is  not 
.•m  adjudication  of  finding  of  any  court,  and 
Is  not  admissible  upon  a  trial  to  prove  the 
iu^■:Inity  of  such  person.  Such  an  order 
.nmoimts  to  no  more  than  the  expression  of  an 
riiinion  by  any  other  ixsrson  or  persons  out 
of  court  as  to  the  mental  condition  of  a  de- 
fciulant's  mind,  except  where  the  right  of  the 
ofllcers  of  the  asylum  to  confine  and  treat 
stu-b  person  Is  called  In  question,  or  In  other 


cases  of  a  kindred  character  which  fall  with- 
in the  spirit  of  the  law  authoriKlng  such  find- 
ing by  the  board  of  Insanity.  See  Dewey  t. 
Allgire,  37  Neb.  6,  55  X.  W.  276,  40  Am.  St. 
Rep.  468;  Knox  v.  Haug,  48  Hlnn.  58,  50  N. 
W.  934;  Leggate  v.  Clark,  111  Mass.  308. 
The  boards  of  insanity  are  special  boards  cre- 
ated by  law  for  a  special  purpose.  It  was 
only  intended  to  clothe  them  with  the  power 
to  determine  who  should  be  confined  in  the 
territorial  asylum  for  treatment,  and  they 
have  not  the  power  to  fix  one's  legal  status 
(that  Is,  to  declare  one  to  be.  In  law,  sane  or 
insane),  and  the  fact  that  probate  judges  are 
made  members  of  these  respective  boards 
changes  not  the  mie.  When  a  probate  judge 
acts  in  this  capacity,  he  acts  as  any  other 
member  of  the  board,  and  not  as  a  probate 
Judge  or  as  a  probate  court.  Under  the  laws 
of  this  territory,  the  power  to  adjudge  one 
legally  Insane  is  vested  In  the  judge  of  the 
probate  court  by  sections  1517, 1518,  and  other 
sections  of  article  14  of  chapter  18  of  the 
Statutes  of  Oklahoma  of  1893,  and  under 
these  sections  a  guardian  can  only  be  ap- 
iwlnted  when  It  Is  made  to  appear  to  the 
judge  of  the  probate  court,  after  a  full  hear- 
ing, that  such  person  Is  Incapable  of  taking 
care  of  himself  and  managing  his  property: 
and  this  hearing  can  only  be  had  after  due 
notice  as  provided  by  the  statutes,  and  the 
person  sought  to  have  adjudged  Insane,  'f 
able  to  attend,  must  be  produced  at  the  hear- 
ing. It  Is  this  kind  of  an  order  adjudging 
one  to  be  Insane  that  the  authorities  refer  to 
as  being  entitled  to  faith  and  credit,  and  not 
to  the  orders  of  ordinary  boards  of  insanity. 
Therefore  the  order  of  the  board  of  Insanity 
adjudging  Maass  to  be  insane,  which  was  In- 
troduced In  evidence  In  support  of  the  motion 
In  arrest  of  judgment,  was  not  controlling 
upon  the  trial  court;  and,  if  the  trial  court 
committed  error  in  pronouncing  Judgment  and 
sentence  upon  the  defendant,  his  only  rem- 
edy is  by  an  appeal  to  this  court.  Such  mat- 
ters cannot  be  reviewed  in  this  action.  Hie 
case  of  In  re  Patswald,  5  Okl.  788,  60  Pac. 
139,  and  other  cases  cited  by  the  petitioner, 
are  not  similar  to  the  case  at  bar.  and  there- 
fore have  little,  if  any,  bearing  upon  this  Is- 
sue. For  the  reasons  herein  stated,  the  writ 
win  be  denied,  and  the  cause  dismissed,  at 
the  costs  of  the  petitioner,  and  Conrad  Maass 
will  be  remanded  to  the  custody  of  the  re- 
spondent. It  is  80  ordered.  All  of  the  Ju» 
tlces  concurring. 


PETRIE  V.  COTTLTER. 
(Supreme  Court  of  Oklahoma.    Jane  30.  1900.1 

APPEAL  FROM  PROBATE  COURT— TRANSCRIPT 
—CORPORATION— SUBSCRIPTION, 

1.  It  is  not  necessary,  upon  nn  appeal  from 
the  jurisdiction  of  the  probate  court  to  the 
district  court,  thnt  siidi  a  transcript  shall  ac- 
companj-  the  pspei-s  in  the  case,  as  is  required 
upon  nppenl  from  a  justice  of  the  peace.  In 
this  case  the  piondinRS  in  the  cause,  with  the 
journal  entry  of  judKment,  certified  by  the 
probate  Judge  with  the  seal  of  his  court,  togeth- 
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et  with  the  appeal  bond,  approved  by  the  pro- 
bate judge,  were  brought  into  the  district  court 
with  the  papers  in  the  cause.  The  case  went 
to  trial  upon  the  merits,  no  defect  in  the  rec- 
ord baring  been  pointed  out  to  the  district 
court  below,  and,  if  any  such  existed,  it  was 
waived  thereby. 

2.  Upon  a  proposal  to  organize  a  bank,  the 
plaintiff  in  error  signed  the  sabscription  list 
thereto  for  the  sum  of  $500,  and  gave  Cis 
promissory  note  therefor.  It  is  no  defense  to 
the  action  that  the  charter,  which  was  in  prop- 
er form,  did  not  state  all  of  the  specific  arti- 
cles of  the  subscription  list,  which  included 
nualifications  of  directors  as  to  residence,  with 
the  method  of  filling  vacancies  in  the  director- 
ship, and  other  things,  does  not  state  qualifica- 
tions of  directors  as  to  residence,  and  that 
there  was  a  method  of  filling  vacancies  which 
provided  for  a  limitation  upon  the  powers  of 
the  association  to  do  business,  and  method  of 
collecting  assessments  and  making  loans,  se- 
lection of  president,  and  procuring  a  charter; 
and  the  fact  that  provisions  tor  all  of  these 
conditions  existed  in  the  subscription  list,  and 
were  not  embodied  in  the  charter,  constituted 
no  defense  to  the  action. 

(Syllabns  by  the  Court.) 

Error  from  district  court.  Pawnee  county; 
before  Justice  A.  G.  C.  Bierer. 

Action  by  J.  X.  Coulter,  recelTer,  against 
J.  K.  Petrle.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

This  is  an  action  brought  by  Coulter,  as 
receiver  of  the  Farmers'  &  Citizens'  Bank, 
upon  a  note  for  the  sum  of  $500,  dated  May 
16,  1S05,  payable  12  months  after  date  to  the 
order  of  C.  L.  Berry,  cashier,  at  the  office  of 
the  Farmers'  &  Citizens'  Bank,  Pawnee,  Okl. 
The  amended  petition,  ujmn  which  the  case 
was  tried,  averred  that  Coulter  bad  been 
appointed  by  the  district  court  of  Pawnee 
county  to  be  receiver  of  the  Farmers'  &  Citi- 
zens' Bank,  in  an  action  in  which  one  Man- 
del  was  plaintiff  and  the  Fanners'  &■  Citi- 
zens' Bank  was  defendant,  and  that  the  re- 
ceiver Iiad  been  directed  by  the  district  court 
to  sue  upon  the  notes  and  accounts  in  bis 
Iiands  as  receiver,  and  that  the  note  sued 
upon  was  one  of  the  assets  of  the  bank 
which  had  come  into  his  possession  as  such 
receiver.  Petrie  set  up  in  his  answer,  as  a 
defense,  that  the  note  sued  upon  was  "ac- 
commodation" paper,  for  the  benefit  of  a 
corporation  then  to  be  organized,  in  which 
C  Lb  Berry  was  to  be  cashier,  and  defendant 
was  to  be  a  stockholder,  and  that  the  note 
was  without  any  other  consideration,  and 
that  the  corporation  was  never  organized  as 
agreed  upon.  The  action  was  begun  in -the 
probate  court  of  Pawnee  county,  where  Pet- 
rie had  Judgment,  from  which  Coulter,  as 
receiver,  apx>ealed  to  the  district  court  of 
Pawnee  county.  The  cause  was  tried  by  a 
Jnry,  and  resulted  in  a  verdict  and  judgment 
in  favor  of  Coulter,  the  receiver. 

A.  J.  Biddlson,  for  plaintiff  In  error.  Mor- 
phls  &  Mosier,  for  defendant  In  error. 

McATEE,  J.  (after  stating  the  facts). 
When  the  cause  was  called  for  trial  In  the 
district  court,  the  defendant  objected  to  any 
proceedings  'therein,  for  the  reason  that  the 


court  bad  no  Jurisdiction  of  the  cause.  The 
objection  was  overruled,  and  It  is  now  con- 
tended that  this  ruling  was  erroneous,  since 
there  was  no  certificate  attached  to  the  rec- 
ord from  the  probate  court,  and  that  the 
transcript  does  not  show  that  an  appeal  was 
taken.  This  contention  is  supported  upon 
the  authority  of  Struber  v.  Rohlfs,  36  Kan. 
202.  12  Pac.  8S0,  in  which  the  court  holds, 
upon  a  statute  requiring  Justices  of  the 
peace  to  enter  same  In  a  book  termed  a 
"docket,"  that  "if  an  appeal  Is  taken,  the  un- 
dertaking, the  time  of  entering  Into  the 
same,  and  by  which  party  taken,  must  af- 
firmatively appear  therein,  and  that  the  ap- 
peal was  taken  within  ten  days  of  the  ren- 
dition of  the  Judgment  must  appear  from 
the  transcript  of  the  Justice."  The  case 
does  not  support  the  contention  here.  The 
appeal  Is  from  the  probate  court,  and  not 
from  the  Jurisdiction  of  a  Justice  of  the 
peace.  The  record  shows  that,  at  the  time 
of  the  objection  to  the  Jurisdiction  of  the 
district  court,  it  was  not  made  "on  account 
of  the  want  of  certificate  or  transcript  of  the 
probate  judge,  and  the  case  was  tried  and 
presented  as  if  duly  certified,"  and  that  the 
first  suggestion  to  the  trial  Judge  that  the 
papers  were  not  duly  certified  was  made  to 
him  at  the  time  the  case-made  was  presented 
for  settlement  The  journal  entry  of  Judg- 
ment certified  by  the  probate  Judge,  with  the 
seal  of  his  court,  together  with  the  appeal 
bond,  approved  by  the  probate  Judge,  were 
brought  Into  the  district  court  with  the  pa- 
pers in  the  cause,  including  all  the  pleadings, 
and  these  were  sufficient  to  give  the  district 
court  Jurisdiction.  It  Is  stated  in  the  brief 
of  the  plaintiff  In  error  that  the  receiver  who 
sues  In  this  cause  was  appointed  In  an  action 
for  the  dissolution  and  winding  up  of  the 
affairs  of  an  Insolvent  bank,  and  that  the 
"plaintiff  In  error  had  never  attended  any 
meeting,  had  taken  no  part  in  the  organiza- 
tion, control,  or  management  of  the  Institu- 
tion, and  that  it  had  been  organized  unde' 
different  articles  from  those  which  he  had 
signed,  and  agreed  to,  and  that  he  had  with- 
drawn the  deposit  that  he  carried  with  the 
bank  while  a  partnership,  and  had  nothing 
further  to  do  with  the  Institution."  On  the 
contrary,  it  Is  declared  in  the  brief  of  de- 
fendant In  error  that  the  receiver  was  ap- 
pointed In  an  action  by  a  depositor  who 
claimed  that  the  bank  owed  him  $137.39,  as 
a  balance  due  on  a  general  deposit.  These 
declarations  flatly  contradict  each  other  con- 
cerning a  matter  not  In  evidence. 

It  Is,  again,  stated  In  the  brief  that  the 
receiver  was  not  appointed  in  a  creditor's 
action,  and  that  no  special  equities  are  In 
evidence  that  would  entitle  him  to  recover 
where  the  corporation  Itself  would  not  Pet- 
rle himself  testified  that  he  had  signed  the 
subscription  list,  subscribing  to  the  proposed 
capital  stock  of  the  new  bank  the  sum  of 
$.'500,  the  amount  of  the  note  sued  upon,  but 
that  he  bad  simply  placed  It  In  the  posses- 
sion of  Berry,  the  cashier,  as  accommodation 
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paper.  The  Jury  found  In  favor  of  Coulter,  « 
the  receiver,  and  made  the  following  special 
finding  of  fact:  "Q.  Was  the  note  sued  up- 
on given  In  payment  upon  the  subscription 
Introduced  In  evidence?  A.  Yes.  G.  S.  Van 
Eman,  Foreman."  We  think  that  the  Jury's 
finding  was  supported  by  a  preponderance 
of  the  evidence. 

It  is  contended,  however,  that  the  bank 
was  not  organized  In  accordance  with  the 
terms  of  the  subscription.  Inasmuch  as  vari- 
ous provisions  of  the  subscription  list,  to 
which  the  defendant  had  attached  his  name, 
and  upon  which  he  had  made  his  subscrip- 
tion, were  not  incorporated  In  the  charter, 
namely,  that  the  charter  does  not  state  the 
qualifications  of  directors  as  to  residence 
and  other  things;  that  the  method  of  filling 
vacancies,  providing  for  a  limitation  upon 
the  powers  of  the  association  to  do  business, 
and  the  method  of  collecting  assessments, 
making  loans,  selection  of  president,  and  pro- 
curing a  charter  in  violation  of  the  provi- 
sions of  article  16,  and  the  selection  of  di- 
rectors, are  omitted  from  the  charter,  but 
are  stated  In  the  original  subscription  list,  to 
which  the  defendant,  Petrle,  had  appended 
his  name.  These  matters  constitute  no  de- 
fense to  the  action.  The  articles  of  Incor- 
poration are  in  proper  form,  and  contain  all 
that  Is  requisite  under  the  statutes  of  the 
territory;  and  If  any  of  the  articles  of  the 
subscription  were  not  complied  with  In  de- 
tail as  the  defendant,  Petrle,  may  have  de- 
sired, they  do  not  constitute  a  defense.  Aft- 
er making  the  subscription,  he  turned  over 
the  organization,  control,  and  management 
of  the  institution  entirely  to  others,  and,  as 
Is  said  by  himself  In  his  brief,  "took  no  part 
In  the  organization,  control,  or  management 
of  the  Institution,  and  never  attended  any 
of  Its  meetings." 

We  have  read  the  evidence,  and  find  that 
It  strongly  supports  the  conclusion  of  the 
Jury,  and  we  find  no  error  in  the  instruc- 
tions. The  Judgment  of  the  court  below  will 
be  affirmed.    All  the  Justices  concur. 


HERBEIN  V.  MOORE  et  al. 
(Supreme  Court  of  Oklahoma.    June  30,  1900.) 
EQUITY— REMEDY  AT  LAW— LACHES. 
The  powers  of  a  court  of  eqait.v  cannot  be 

invoked  where  it  is  clear  from  the  facts  plead- 
ed in  the  petition  that  the  plaintiff  had  a  plain 
and  adequate  remod.v  nt  law,  and  by  his  own 
laches  or  neglect  failed  to  avail  himself  there- 
of, and  no  valid  cause  or  excuse  is  shown  for 
such  failure  or  neglect. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Logan  county; 
before  Justice  .Tohn  H.  Burford. 

Suit  by  Henry  Herbeln  against  A.  E. 
Moore  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Henry  Hudson  and  D.  T.  Jarvis,  for  plain- 
tiff In  en'or.  W.  E.  Earl,  for  defendants  In 
error. 


HAINER,  J.  It  appears  from  the  record  In 
this  case  that  on  the  27th  day  of  February, 
1890,  A.  E.  Moore,  one  of  the  defendants  in 
error  here,  brought  an  action  In  ejectment, 
under  section  613  of  the  Code,  In  the  district 
court  of  iKigan  county,  against  Henry  Her- 
bein,  plaintiff  in  envr,  to  obtain  the  posses- 
sion of  lot  1  of  block  30  In  the  town  site  of 
East  Guthrie.  In  pursuance  to  said  petition 
a  summons  was  duly  Issued,  and  served  per- 
sonally upon  the  said  Henry  Herbeln,  the  de- 
fendant In  said  action.  On  the  31st  day  of 
March,  1899,  Judgment  was  rendered  against 
the  said  defendant,  Henry  Herbeln,  by  de- 
fault, and  the  possession  of  said  premises  was 
awarded  to  A.  E.  Moore,  defendant  in  error 
in  this  action.  A  writ  of  restitution  was  duly 
issued,  and  placed  In  the  hands  of  the  sher- 
iff for  execution.  On  the  29th  day  of  April. 
1899,  the  plaintiff  In  error  filed  his  petition 
In  the  district  court  of  Logan  county  to  per- 
petually enjoin  the  defendant  in  error  from 
executing  the  writ  of  restitution  and  enfor- 
cing the  decree  and  Judgment  of  the  court. 
The  petition  reads  as  follows  (omitting  cap- 
tion): "Your  petitioner,  Henry  R.  Herbeln. 
respectfully  shows  and  represents  to  your 
honor  that  he  is  a  citizen  of  the  T7nlted 
States;  that  he  has  resided  In  the  county  of 
Ix)gan  and  territory  of  Oklahoma  for  more 
than  ten  years  last  past;  that  he  arrived  at 
Guthrie,  In  said  territory.  In  the  afternoon  of 
the  22d  day  of  April,  A.  D.  1890,  and  settled 
upon  the  northwest  quarter  of  section  nine, 
township  sixteen  (16)  north,  range  two  (2) 
west.  In  said  county  of  Logan,  and  has  resid- 
ed upon  said  quarter  section  from  the  date 
last  aforesaid  until  the  present  time,  and  still 
resides  on  said  quarter  section.  Second. 
And  your  petitioner  further  represents  that 
lie  was  the  first  legal  settler  upon  said  quar- 
ter section  after  the  hour  of  noon  on  said 
22d  day  of  April,  1880.  That  on  or  about  the 
30th  day  of  April,  1889,  he  visited  the  land 
office  in  Guthrie,  and  asked  to  be  allowed  to 
file  his  application  and  affidavits  for  the  pur- 
pose of  homesteading  said  quarter  section, 
but  was  refused  by  the  officers  in  charge  of 
said  land  office;  that  at  divers  and  sundry 
times  and  dates  thereafter  he  applied  at  the 
said  land  office  for  a  like  purpose,  and  was 
always  refused  until  the  17th  day  of  April. 
1890,  when  he  presented  his  said  application 
and  affidavits,  which  were  duly  received  by 
the  persons  now  In  charge  of  said  land  office, 
and  were  duly  filed,  and  his  said  application 
was  rejected  by  the  register  In  charge,  from 
which  decisions  of  said  register  your  petition- 
er appealed  to  the  commissioner  of  the  gen- 
eral land  office  at  Washington,  which  appeal 
Is  now  pending,  and,  so  far  as  your  peti- 
tioner is  advised,  is  still  undetermined  by  the 
said  commissioner  of  said  general  land  ofllce. 
Third.  And  your  petitioner  further  shows 
and  represents  to  your  honor  that  he  is  In- 
formed and  believes  divers  and  other  persons 
have  filed  claims  or  applications  for  home- 
stead upon  the  premises  hereinbefore  describ- 
ed, and  that  various  suits  have  been  corn- 
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menced,  and  that  one  of  said  BUlts,  to  wit, 
the  case  of  Xenophon  Fltzgemld,  complain- 
ant, against  divers  and  sundry  persons.  Is 
stlU  pending  and  undetermined  in  this  hon- 
orable court,  in  which  suit  the  said  Fitzger- 
ald claims  title  to  said  quarter  section,  and 
that,  as  your  petitioner  believes,  there  are 
still  grave  doubts;  and  your  petitioner  avers 
and  charges  that  the  real  and  equitable  title 
to  said  quarter  section  of  land  remains  In  the 
government  of  the  United  States,  and  is  not 
subject  to  taxation  under  the  laws  of  the  ter- 
ritory of  Olilahoma,  or  the  ordinances  or  any 
municipal  laws  of  any  city,  township,  or 
county  within  said  territory.  Fourth.  Your 
petitioner  further  shows  ttiat  during  the  year 
1891  such  proceedings , were  had  by  the  land 
office  in  Guthrie,  in  said  Logan  county,  and 
by  the  general  land  office  In  the  city  of  Wash- 
ington, tliat  on  or  about  the  25th  day  of  Janu- 
ary, 1892.  a  pretended  patent  to  said  land 
was  issued  to  John  Foster,  William  S.  Rob- 
ertson, and  Andrew  C.  Schnell,  to  the  land 
hereinbefore  described,  as  trustees,  for  town- 
site  purposes;  but  your  petitioner  charges 
and  avers  the  fact  to  be  that  no  title  to  said 
land  was  conveyed  by  said  patent  to  said 
trustees,  and  that  said  patent  is  absolutely 
null  and  void,  and  of  no  force  or  effect,  eith- 
er in  law  or  equity.  Nevertheless  the  said 
Foster,  Robertson,  and  Schnell,  tipou  receiv- 
ing such  patent,  proceeded  at  once  to  subdi- 
vide said  land  and  to  lay  the  same  out  into 
blocks  and  lots,  and  to  sell  the  same  to  divers 
persons,  and  pretended  thereby  to  convey  the 
same  to  persons  so  purchasing  or  pretending 
to  purchase;  and  your  petitioner,  fearing 
that,  unless  he  made  some  arrangement  with 
said  pretended  trustees,  he  would  be  forcibly 
ousted  from  possession,  and  from  the  im- 
provements that  he  had  made  upon  said  quar- 
ter section,  applied  to  the  said  pretended  trus- 
tees and  procured  of  them  a  pretended  title 
to  that  portion  upon  which  some  of  his  im- 
provements had  been  erected,  and  wlilch 
proved  to  be  lot  one  (1)  in  block  thirty-nine 
(39)  in  said  pretended  subdivision  so  made  by 
said  pretended  trustees,  yet.  notwithstanding 
the  facta  hereinbefore  set  out.  no  title  was 
conveyed  to  said  trustees,  and  said  land  still 
remains  the  property  of  the  United  States,  as 
fully  and  completely  as  if  no  patent  had  been 
Issued  pretending  to  convey  the  same  to  the 
parties  aforesaid,  as  such  pretended  trustees, 
for  town-site  purposes  as  aforesaid,  and  said 
premises  are  not  liable  to  be  assessed  and 
taxes  levied  thereon  by  the  said  territory  of 
Olclahoma,  the  county  of  Logan,  or  the  city 
of  (lUthrie.  Fifth.  Your  petitioner  further 
shows  and  represents  to  your  honor  that,  not- 
withstanding the  premises  aforesaid,  the  of- 
ficers of  the  said  territory,  county,  and  city 
aforesaid  during  the  years  1894  and  1895 
levied  upon  the  premises  aforesaid,  to  wit, 
said  lot  one  (1).  block  thirty-nine  (39),  in  said 
northwest  quarter  of  said  section  nine  (9). 
for  the  said  year  1894,  the  sum  of  $9.14,  and 
for  the  year  1895  the  sum  of  $11.«8:  that 
thereafter  such  proceedings   were  had  that 


said  premises  (said  lot  (me)  was  advertised  In 
some  manner  to  your  petitioner  unknown,  and 
thereafter  the  same  was  offered  for  sale  by 
the  treasurer  of  Logan  county  at  public  auc- 
tion, contrary  to  law  and  contrary  to  equity 
and  good  conscience;  that,  no  bidders  being 
present,  the  same  was  passed  by  tlie  said 
treasurer,  and  thereafter  a  certificate  was  Is- 
sued by  the  said  treasurer  to  the  said  county 
of  Logan,  as  purchaser  of  said  lot  one,  al- 
though no  bid  was  ever  made  therefor  by  the 
said  county  of  Logan,  or  by  any  person,  cor- 
poration, or  municipality,  and  notwithstand- 
ing the  further  fact  that  no  process  of  law 
had  been  used  or  employed,  no  petition  bad 
been  filed,  no  judgment  bad  been  asked  or 
rendered,  of  or  by  any  court  of  competent 
Jurisdiction  within  the  said  county  of  Logan 
or  the  terltory  of  Oklahoma,  and  no  process 
or  notice  had  been  served  either  personally 
or  by  publication.  And  your  petitioner  avers 
that,  at  the  time  of  said  pretended  sale  by 
the  said  treasurer  of  T>ogan  county,  he,  the 
said  treasurer,  had  no  right  or  authority,  ei- 
ther in  law  or  in  equity,  to  Issue  any  certifi- 
cate of  purchase  to  the  said  county  of  Logan, 
or  to  any  other  municipality,  corporation,  or 
individual.  Sixth.  And  your  petitioner  fur- 
ther shows  that,  notwithstanding  the  want 
of  authority  or  Jurisdiction  of  the  said  treas- 
urer to  make  such  sale  and  to  Issue  said  cer- 
tificate, such  proceedings  were  afterwards 
had  that  on  the  16th  day  of  March,  1898,  the 
said  treasurer  of  said  Logan  county,  being 
In  possession  of  the  said  certificate,  and  hav- 
ing always  been  In  possession  thereof  from 
the  date  of  the  issue  thereof,  pretended  to 
transfer  said  false  and  fraudulent  certificate 
so  by  him  Issued  as  aforesaid  to  one  E.  A. 
Moore,  a  citizen  of  the  state  of  Kansas,  and 
thereupon,  at  the  request  of  the  said  E.  A. 
Moore,  or  her  agent  or  attorney,  or  np<Hi 
his  own  motion  and  at  his  own  suggestion, 
on  the  date  last  afort^sald  Issued  a  pretended 
deed  of  said  lot  one  to  the  said  E.  A.  Moore, 
who  then  claimed,  through  her  agent  or  attor- 
ney, or  by  request  of  said  county  treasurer, 
to  be  the  owner  and  entitled  to  the  immedi- 
ate possession  of  said  premises,  together  with 
all  improvements  thereon;  and  your  petition- 
er avers  ond  charges  the  facts  to  be  that  the 
said  pretended  transfer  of  the  said  pretended 
certificate  to  the  said  county  of  Liogan,  so 
made  as  aforesaid,  and  said  deed  so  as  afore- 
said made  and  executed  by  the  said  county 
treasurer  to  the  said  B.  A.  Moore,  were  false, 
fraudulent,  and  done  without  any  legal  right 
or  authority  in  law  or  In  equity.  Seventh. 
And  your  petitioner  further  shows  unto  your 
honor  that  In  pursuance  of  said  fraudulent 
transaction  hereinbefore  set  out.  between  the 
said  E.  A.  Moore  and  the  said  treasurer  of 
Logan  county,  she.  the  said  E.  A.  Moore,  on 
the  27th  day  of  February.  A.  D.  1809.  filed  In 
the  office  of  the  clerk  of  this  honorable  court 
her  petition  for  possession  of  said  premises, 
to  wit,  said  lot  one,  together  with  all  improve- 
ments thereon,  and  thereupon  a  summons 
was  Issued  out  of  said  coiurt,  by  the  clerk 
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thereof,  directed  to  the  said  sheriff,  for  serv- 
ice; and  thereafter  such  proceedings  were 
had  in  said  court  that  on  the  31st  day  of 
March,  1899,  a  Judgmeut  was  rendered  by 
said  court  in  favor  of  the  said  plaintiff  and 
against  your  petitioner  for  possession  of  said 
premises  and  the  costs  of  said  suit,  and  there- 
after, during  tlJe  mouth  of  April,  at  the  re- 
quest of  said  E.  A.  Hoore,  plaintiff  in  said 
suit,  her  agents  or  attorneys,  a  writ  was  is- 
sued by  the  cleric  of  this  court  against  your 
petitioner,  as  defendant  In  said  suit,  and  in 
favor  of  the  said  E.  A.  Moore,  and  placed  in 
the  bands  of  the  sheriff  of  said  Logan  county 
for  service,  and  for  possession  of  said  prem- 
ises, and  costs  of  suit,  and  said  writ  Is  now  in 
the  hands  of  said  sheriff,  who  threatens  to 
dispossess  your  petitioner  from  said  prem- 
ises, and  place  the  said  E.  A.  Moore  In  pos- 
session thereof;  and  your  petitioner  avers  and 
charges  that  the  said  sheriff  will  carry  out 
his  threats  and  design  to  so  dispossess  your 
petitioner,  unless  restrained  and  enjoined  by 
the  order  and  injunction  of  this  honorable 
court.  Eighth.  And  your  petitioner  further 
shows  that  the  said  premises  in  question,  to- 
gether with  the  improvements  thereon,  are 
fairly  worth  the  sum  of  $1,000;  that  the 
w^hole  amount  claimed  to  have  been  paid  by 
the  said  E.  A.  Moore  for  said  pretended  tax 
certificate  was  the  sum  of  only  $39.47,  la- 
cludlng  all  pretended  costs,  etc.,  so  pretend- 
ed to  have  been  levied  for  the  years  1894, 
1805,  and  1800.  Ninth.  And  your  peUtloner 
says  that  the  taxes  so  pretended  to  have  been 
levied  as  aforesaid  for  the  several  years  last 
aforesaid,  the  advertising  for  sale  without 
the  judgment  of  any  court  or  personal  serv- 
ice, and  said  pretended  sale,  were  ell  6oae 
without  any  authority  of  law,  and  contrary 
to  the  provision  of  the  constitution  of  the 
Vnited  States,  and  contrary  to  equity  and 
good  conscience,  and  the  said  pretended  deed 
was  issued  witliout  any  authority  of  law,  and 
that  the  same  is  absolutely  null  and  void,  and 
of  no  force  and  effect,  either  in  law  or  equi- 
ty; but  your  petitioner  says  that  If,  upon 
the  flnal  detennination  of  this  suit,  it  shall 
be  found  that  said  taxes  were  legally  and 
Justly  levied  by  the  several  officers  hereinbe- 
fore mentioned,  he  will,  upon  the  rendition 
of  such  final  judgment,  pay  to  tlie  said  E.  A. 
Moore  such  sum  as  this  court  may  direct.  Your 
petitioner  therefore  prays  that  upon  the  flnal 
hearing  and  detennination  of  this  suit  the 
pretended  deed  so  made  and  executed  by  the 
said  county  treasurer  to  tlie  said  E.  A.  Moore 
may  be  declared  null  and  void,  to  have  con- 
veyed no  title  whatever  to  said  premises,  and 
to  have  no  force  or  effect  either  In  law  or 
equity;  and  your  petitioner  prays  for  such 
other  and  further  relief  in  the  premises  as 
shall  be  agreeable  to  equity  and  good  con- 
science, and  as  to  your  honor  shall  seem 
meet."  A  temporary  Injunction  was  granted 
by  the  court  as  prayed  for  in  the  plaintiff's 
petition.    On  May  10th  the  defendant  In  the 


court  below,  E.  A.  Moore,  d^endant  in  error, 
demurred  to  the  piaintlfTs  petition  upon  the 
following  grounds:  (1)  That  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant;  (2) 
that  the  statute  ot  limitation  has  run  against 
said  action,  for  the  reason  that  said  action 
was  not  brought  within  one  year  from  tbe 
execution  of  said  deed,  as  required  by  stat- 
ute; (3)  that  the  court  has  no  Jurisdiction 
over  the  subject-matter  ot  the  action.  And 
on  the  same  day  the  defendant  filed  a  motiiMi 
to  dissolve  the  temporary  injunction  and  dis- 
miss the  cause  of  action,  for  the  following 
reasons:  (1)  That  tbe  petition  shows  by  its 
averments  tliat  the  plaintiff  in  the  case  had  a 
full  and  adequate  remedy  at  law  for  the 
wrongs  set  forth;  (2)  that  the  petition  does 
not  show  suificient  equitable  grounds  to  en- 
title tbe  plaintiff  to  tbe  writ  of  injunction; 
(3)  ttiat  tbe  petition  does  not  state  facts  suf- 
ficient in  equity  to  give  tbe  court  Jurisdiction 
to  grant  the  relief  demanded  in  said  petition. 
It  appears  from  tbe  record  that  the  motion 
and  demurrer  were  presented  to  and  consid- 
ered by  tbe  court  at  the  same  time.  Tbe  dis- 
trict court  held  that  tbe  petition  did  not  state 
facts  sufficient  to  grant  tlie  relief  prayed  t<x 
in  the  petition,  and  thereupon  dissolved  the 
temporary  injunction  and  dismissed  the  ac- 
tion at  the  costs  of  the  plaintiff.  From  this 
ruling  and  judgment  the  plointiff  appeals. 

We  tblnlc  that  the  petition  of  the  plaintiff 
wholly  falls  to  state  facts  sufficient  to  con- 
stitute any  canse  of  action  and  to  grant  tbe 
ralief  prayed  for,  and  hence  tbe  court  piDi>- 
erly  sustained  the  motion  to  dissolve  tbe  tem- 
porary injunction  and  dismissed  said  action. 
It  clearly  appears  from  the  petition  that  tbe 
plaintiff  had  a  plain  and  adequate  n^medy 
at  law,  and  that  by  his  own  laches  and  neg- 
lect he  failed  to  avail  himself  of  it.  It  ap- 
pears that  in  the  ejectment  suit  tbe  defend- 
ant was  served  personally  by  summons,  and 
he  failed  and  neglected  to  plead  or  answer 
thereto.  There  is  no  allegation  in  this  peti- 
tion that  the  failure  of  tbe  plaintiff  to  an- 
swer or  plead,  or  set  vp  his  defense,  if  be  had 
one,  to  said  action,  was  due  to  any  wrong, 
misconduct,  or  fraud  of  tbe  defendants,  or 
either  of  them,  and  no  reason  or  cause  is 
shown  for  such  failure.  It  is  a  well-settled 
and  universal  rule  that  the  powers  of  a  court 
of  equity  cannot  bo  invoiced  where  it  is  dear 
from  the  facts  pleaded  in  the  petition  that 
the  plaintiff  has  a  plain  and  adequate  remedy 
at  law.  and  that  by  bis  own  laches  or  neglect 
he  has  failed  to  avail  himself  thereof,  and 
no  valid  cause  or  excuse  is  shown  for  such 
failure  or  neglect.  Twine  v.  Carey,  2  Okl. 
249,  37  Pac.  lOOrt;  Bassett  v.  Mitchell.  3 
Old.  177,  41  Pac.  601.  There  being  no  error 
in  the  record,  the  Judgment  of  the  district 
court  is  therefore  affirmed.  All  tbe  justices 
concurring,  except  BfltPORD,  C.  J.,  who 
tried  the  cause  In  the  court  bdow,  not  sit- 
ting. 
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JORDAN.  County  Superintendent,  ▼.  DAVIS. 

(Supreme  Court  of  Oklahoma.    June  30,  IdOO.) 

SCHOOLS— FIRST-GRADE   CERTIFICATES— IN- 
DORSEMENT. 

l.St  Okl.  1893.  §  5820,  whidi  reads:  "No 
certificate  shall  be  of  force  except  in  the  county 
in  which  it  is  issued:  proTidcd,  that  the  coun- 
ty superintendent  may  endorse  unexpired  first 
grade  certificates  issued  in  other  counties  on 
payment  of  the  fee  of  one  dollar,  which  certifi- 
cate shall  thereby  be  valid  In  the  county  in 
which  such  indorsement  is  made  for  the  unex- 
pired term  of  the  certificate,"— Imposes  an  Im- 
perative duty  on  the  county  superintendent  to 
indorse  proper  certificates  when  presented  to 
him.  and  such  officer  is  vested  with  no  arbitra- 
ry discretion  in  such  cases. 

2.  Where  a  power  is  given  to  public  ofiieers, 
and  the  public  interest  or  individual  rights  call 
for  its  exercise,  the  language  used,  though  per- 
missive in  form,  is  in  fact  peremptory.  What 
they  are  empowered  to  do  for  a  third  person, 
the  law  requires  shall  be  done.  The  power  is 
given,  not  for  their  benefit,  but  for  his.  The 
power  is  deposited  as  a  remedy  to  those  en- 
titled to  invoke  its  aid.  In  all  such  cases  the 
intent  of  the  legislature,  which  is  the  test,  was 
not  to  devolve  a  mere  discretion,  but  to  impose 
a  positive  and  absolute  duty. 

<Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Washita  coun- 
ty;   before  Justice  Clinton  F.  Irwin. 

Application  for  mandamus  by  Lelah  Davis 
against  S.  J.  Jordan,  county  superintendent 
of  schools  of  Washita  county.  From  a  Judg- 
ment granting  the  writ,  defendant  appeals. 
Affirmed. 

F.  A.  Edwards,  for  plaintiff  in  error. 
Smith  &  Sltterly,  for  defendant  in  error. 

BURFOKD,  C.  J.  But  one  question  is  pre- 
sented by  the  record  in  this  cause:  Will 
mandamos  lie  to  compel  a  county  superin- 
tendent of  schools  to  indorse  an  unexpired 
first-grade  certificate  issued  in  another  county, 
so  as  to  make  it  valid  In  the  county  In  which 
such  indorsement  is  made?  The  district 
court  of  Washita  county  issued  a  peremptory 
writ  commanding  the  county  superintendent 
of  schools  of  that  county  to  indorse  such  a 
certificate.  The  superintendent  appeals  from 
the  judgment  ordering  tlie  writ,  and  the  case 
Is  before  us  for  review.  Is  the  statute  au- 
thorizing the  indorsement  of  such  certificates 
mandatory  or  discretionary?  The  statute 
rarticle  r>.  c.  73.  St.  1803)  provides  for  a  board 
of  coimty  examiners  in  each  county,  to  be 
eomposi^d  of  the  county  superintendent  and 
two  coniiietent  persons,  who  are  holders  ei- 
ther of  first-grade  certificates,  territorial  cer- 
tificates, or  diplomas  from  some  stitte  uni- 
versity, state  normal,  or  state  agricultural 
college.  This  board  Is  required,  at  certain 
iwrlods,  to  publicly  examine  all  persons  pro- 
posing to  teach  in  the  public  schools  of  the 
county,  and  Issue  certificates  to  all  such  ap- 
plicants as  shall  pass  tbe  required  examina- 
tion, and  satisfy  the  board  as  to  their  good 
moral  character  and  their  ability  to  teacli 
and  govern  schools  successfully.  These  cer- 
tificates are  by  the  amended  Statutes  of  1807 
classified  into  three  grades.    The  first  grade 


is  Issued  to  persons  over  20  years  of  age  v^ho- 
have  taught  successfully  12  school  months, 
and  have  made  a  general  average  of  90  per 
cent,  in  certain  designated  branches.  The 
sccoud-graUe  certificates  are  issued  to  persons 
not  less  than  18  years  of  age  who  have  taught 
successfully  3  school  months,  and  w^ho  make 
a  general  average  of  80  per  cent,  in  the  re- 
quired branches.  The  third-grade  certificates 
are  issued  to  persons  over  10  years  of  age 
who  make  an  average  grade  of  70  per  cent, 
in  the  required  studies.  The  county  superin- 
tendent may  grant  temporary  certificates,  in 
cases  of  neceeslty,  upon  written  request  of  a 
district  school  board,  to  be  good  only  in  a 
designated  district,  and  until  the  next  regular 
examination  by  tbe  county  board  of  exam- 
iners. The  territorial  board  of  education, 
comprised  of  tbe  territorial  superintendent  of 
public  instruction,  president  of  tbe  territorial 
normal  school,  president  of  tbe  University  of 
Oklahoma,  one  superintendent  of  city  schools, 
and  one  county  superintendent,  appointed  by 
the  governor,  are  authorized  to  grant  terri- 
torial certificates  to  teachers,  which  are  good 
in  any  of  the  counties  of  the  territory.  Sec- 
tion .5820,  relating  to  county  certificates,  pro- 
vides: "No  certificate  shall  be  of  force  ex- 
cept In  tbe  county  in  which  it  is  issued;  pro- 
vided, that  tbe  county  superintendent  may 
endorse  unexpired  first  grade  certificates  is- 
sued in  other  counties  on  payment  of  the  fee 
of  one  dollar,  which  certificate  shall  thereby 
be  valid  In  the  county  in  which  such  endorse- 
ment Is  made  for  the  unexpired  term  of  the 
certificate."  It  is  contended  tliat  the  word 
"may"  as  used  In  this  section,  means  "shall," 
and  that  it  is  the  hnperative  duty  of  the  coun- 
ty superintendent,  on  presentation  of  a  first- 
grade  certificate  from  another  county,  to  in- 
dorse it  as  provided  in  this  section.  The  su- 
preme court  of  the  tJuIted  States,  In  the  case 
of  Rock  Island  County  Sup'rs  v.  United 
States,  4  Wall.  435.  18  L.  Ed.  419,  had  under 
consideration  the  question  as  to  when  the 
word  "may,"  In  a  statute,  imposes  an  impera- 
tive duty.  Mr.  Justice  Swayne,  speaking  for 
the  court,  said:  "The  conclusion  to  be  de- 
duced from  the  authorities  Is  that  where  pow- 
er is  given  to  public  ofiScers  in  the  language 
of  the  act  before  us,  or  in  equivalent  lan- 
guage,—whenever  the  public  interest  or  in- 
dividual rights  call  for  its  exercise,— the  lan- 
guage used,  though  permissive  In  form,  is  in 
fact  peremptory.  What  they  are  empowered 
to  do  for  a  third  person,  the  law  requires 
shall  be  done.  Tbe  power  is  given,  not  for 
their  benefit,  but  for  his.  It  is  placed  with 
the  depositary  to  meet  the  demands  of  right. 
It  Is  given  as  a  remedy  to  those  entitled  to 
Invoke  its  aid.  and  who  would  otherwise  be 
remediless.  In  all  such  cases  It  Is  held  that 
the  Intent  of  the  legislature,  which  Is  the  test, 
was  not  to  devolve  a  mere  discretion,  but  to 
Impose  a  positive  and  absolute  duty."  This 
rule  has  been  repeatedly  approved  by  the 
same  court,  and  also  by  the  courts  of  highest 
resort  in  a  large  nunil»er  of  the  states.  See 
authorities  cited  in  6  Notes  U.  S.  Reports,  CIO. 
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Applying  this  rnle  to  the  statute  under  con- 
sideration, there  can  be  no  doubtful  result 
The  county  superintendent  of  Washita  coun- 
ty is  empowered  by  the  statute  to  Indorse  a 
first-grade  certificate  Issued  by  the  examin- 
ing board  of  any  other  county.  This  power 
is  not  conferred  for  the  benefit  of  the  super- 
intendent of  schools,  but  for  the  benefit  of 
the  holder  of  the  certificate.  The  law  em- 
powers the  officer  to  do  this  act  for  a  third 
person.  It  is  the  third  person  who  has  a 
right  to  the  performance  of  the  duty,  and, 
when  demanded  by  a  person  holding  the  prop- 
er certificate,  the  law  requires  that  the  act 
shall  he  performed.  There  is  no  room  for  the 
exercise  of  discretion  or  Judgment.  There  is 
no  fact  to  be  passed  upon  or  determined.  If 
the  certificate  presented  is  valid  on  Its  face, 
and  the  holder  demands  that  it  be  Indorsed, 
and  tenders  the  required  fee  of  one  dollar, 
then  all  has  been  done  that  can  be  done  to 
entitle  the  holder  of  the  certificate  to  the  in- 
dorsement necessary  to  make  the  certificate 
valid  in  the  county  where  presented.  It  was 
the  purpose  of  the  legislature  to  make  an  ex- 
ception in  favor  of  first-grade  certificates,  and 
to  favor  the  holders  of  such  certificates.  The 
purpose  of  the  law  is  to  enable  the  holders  of 
such  certificates,  during  their  existence,  to 
teach  a  school  in  any  county  of  the  territory, 
by  having  the  certificate  indorsed  by  the 
connty  superintendent.  The  law  is  for  the 
benefit  of  the  teacher,  and  not  the  superin- 
tendent This  power  is  deposited  with  the 
superintendent  of  schools  to  meet  the  de- 
mands of  right,  to  enconrape  first-class  teach- 
ers, and  to  prevent  the  public  from  being  im- 
posed upon.  It  vests  him  with  the  power  to 
examine  these  certificates  when  presented 
from  another  county,  and.  If  they  are  found 
regular  and  prima  fade  valid,  to  confer  upon 
their  holders  additional  rights  by  his  official 
Indorsement.  It  was  not  Intended  by  the 
letrlslature  to  vest  the  officer  with  any  arbi- 
trary power  of  refusal,  nor  with  a  mere  dis- 
cretionary power  to  be  exercised  according  to 
bis  whims  or  Inclinations. 

The  defendant  In  error  In  this  case  held  a 
first-grade  certificate  issued  by  the  examining 
board  of  Roger  Mills  county.  The  certificate 
was  in  full  force  and  uns^xplred.  She  was  em- 
ployed to  teach  a  school  in  Washita  county. 
It  Is  admitted  In  the  record  that  she  Is  of 
exemplary  character,  an  experienced  teacher, 
and  in  all  things  entitled  to  the  Indorsement 
If  the  statute  is  held  to  be  mandatory.  No 
objection  is  made  to  her  or  her  cei-tifioate. 
The  connty  superintendent  simply  claims  the 
right  to  refuse  on  the  groimd  that  the  law 
does  not  compel  him  to  Indorse.  We  cannot 
accept  his  Interpretation  of  the  statute.  Un- 
der the  rule  hereinbefore  stated,  the  statute 
Is  mandatory,  and  he  will  be  required  to  make 
the  proper  Indorsement  on  the  certificate. 
The  judgment  of  the  district  court  is  affirmed 
at  the  costs  of  plaintift  in  error,  and  plaintiff 
In  error  Is  ordered  to  Immediately  Indorse 
said  certificate  as  of  the  date  first  presented 


to  him,  and  mandate  Is  directed  to  Issue  at 
once.  All  the  justices  concur,  except  IBWIN, 
J.,  who  presided  below,  not  sitting. 


KRAMER  V.  EWIXG, 
(Supreme  Court  of  Oklahoma.    June  %,  1900.) 

BROKER  —  COMMISSIONS  —  CONTRACT  —  BLBC- 

TI0N—APPE:a1,— REVIEW. 

1.  Where  one  party  makes  a  proposition  to 
another  that  if  he  will  find  him  a  customer 
who  will  purchase  or  trade  for  a  certain  tract 
of  land,  be  will  pay  for  such  services  $60  or 
$00,  and  the  proposition  is  accepted,  and  the 
customer  furnished,  who  trades  for  the  land, 
the  contract  will  not  be  held  void  for  uncer- 
tainty and  indefiniteness. 

2.  A  contract  may  be  optional  with  one  party 
and  obligatory  on  the  other,  or  it  may  be  ol^ 
ligatory  at  the  election  of  one  of  the  parties. 

3.  Where  one  of  the  parties  to  a  contract 
obligates  himself  to  do  one  of  two  things  on  the 
performance  of  certain  services  by  the  other, 
the  one  making  such  alternative  promise  has  a 
right  to  elect  which  alternative  he  will  perform, 
provided  he  makes  such  election  before  defanlt; 
but,  if  he  fails  to  make  such  election  in  time, 
then  the  promisee  may  elect  which  alternative 
he  will  at'ccpt. 

4.  Where  the  promisee  elects  to  take  the  less 
valuable  of  two  alternatives,  the  promisor  is 
in  no  position  to  complain. 

5.  When  controverted  questions  of  fact  are 
submitted  to  a  jury,  and  the  evidence  reason- 
ably tends  to  support  the  verdict  the  appellate 
court  will  not  disturb  the  verdict 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty;  before  Justice  B.  F.  Burwell. 

Action  by  John  Ewing  against  P.  C.  Kra- 
mer. Judgment  for  plaintlS.  Defendant  ap- 
peals.   Affirmed. 

Fulton  &  Chambers  and  C.  F.  Smith,  for 
plaintiff  in  error.  J.  S.  Jenkins  and  J.  L. 
Brown,  for  defendant  in  error. 


BURFORD,  C.  J  The  defendant  in  error, 
Ewing,  sued  platntiCC  In  error,  Kramer,  to  re- 
cover on  a  specific  oral  contract  for  services 
in  procuring  a  purchaser  for  certain  real  es- 
tate. It  is  alleged  in  the  petition  that  Kra- 
mer agreed  to  give  Ewing  $53  if  he  would 
find  him  a  purchaser  for  a  certain  tract  of 
land,  and  that  he  procured  a  purchaser  who 
took  the  land,  and  Kramer  refused  to  pay  for 
said  services.  Kramer  denied  the  alleged 
contract,  and  averred  that  he  employed  Ew- 
ing to  show  a  party  the  laud,  and  that  his 
services  In  such  matter  were  worth  $5,  which 
sum  he  offered  to  pay.  The  cause  was  tried 
to  a  jury,  and  verdict  rendered  and  judg- 
ment entered  in  favor  of  Ewing  for  the  sum 
of  $iV0.    Kramer  appeals. 

There  is  but  one  question  presented  for  re- 
view. It  is  contended  that  there  is  no  evl- 
denee  to  support  the  verdict  On  the  trial 
Ewing  testified  that  Kramer  agreed  to  pay 
him  $50  or  $00  if  he  would  find  a  purchaser 
for  the  land;  that  he  told  Kramer  some  time 
afterwards  that  he  did  not  think  he  could 
find  a  cash  purchaser;  that  Kramer  then  told 
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him  to  find  some  one  who  would  trade  for 
the  land,  and  he  would  give  him  $50  or  $60, 
and  that  he  found  and  took  a  customer  to 
Kramer  who  did  trade  for  the  land.  Kramer 
testified  that  he  told  Ewlng  he  would  give 
him  $50  If  he  would  find  a  cash  purchaser 
for  the  land  at  the  sum  of  $650,  but  that  be 
had  never  promised  or  agreed  to  give  him 
any  sum  to  find  a  person  who  would  trade 
for  the  land,  and  explicitly  denied  any  con- 
versation or  agreement  to  modify  the  original 
proposition.  The  contention  of  plaintiff  in 
error  is  that  the  testimony  of  plaintiff  doei 
not  establish  such  an  agreement  as  can  b« 
enforced  In  law;  that  an  offer  to  give  $50  or 
$60  Is  80  vague  and  uncertain  as  to  amount 
to  no  definite  promise,  and  hence  a  court  can- 
not  determine  which  of  the  two  sums  waa 
the  agreed  consideration.  It  is  a  well-set- 
tled rule  governing  contracts  that  the  prom- 
ise must  be  certain  in  its  terms,  and  not  so 
indefinite  and  illusory  as  to  make  it  impossi- 
ble to  say  Just  what  was  promised.  Lawson, 
Cont.  i  10;  dark.  Cont.  p.  10.  Plaintlfl'  in 
error  earnestly  Insists  that,  tested  by  this 
rule,  the  contract  or  agreement  established 
by  the  evidence  of  Ewing  Is  so  uncertain  and 
indefinite  that  the  court  cannot  say  what 
sum  he  was  to  have  for  his  labor.  There  is 
another  rule  applicable  to  contracts  of  this 
character  that  must  not  be  lost  sight  of. 
Where  an  agreement  or  promise  is  In  the 
alternative  and  is  accepted,  the  promisor  may 
elect  which  of  the  alternatives  he  will  per- 
form, provided  he  makes  such  election  with- 
in the  time  the  contract  is  to  be  performed. 
Tf  he  fails  to  make  such  election  before  de- 
fault, then  the  promisee  may  make  such  elec- 
tion. Dlsborough  v.  Neilson,  3  Johns.  Gas. 
81;  Giles  v.  Bradley,  2  .Tohns.  Gas.  253;  Smith 
v.  Sanborn,  11  Johns.  50;  Patchin  v.  Swift, 
21  Vt.  2fl2;  Glllett  v.  Ballon,  29  Vt  296;  Des- 
sert V.  Scott,  58  Wis.  390,  17  N.  W.  14.  The 
testimony  on  the  part  of  Ewing  shows  that 
Kramer  made  a  positive  and  certain  promise 
to  do  one  of  two  things  in  the  event  he  found 
a  customer  for  the  land;  that  is,  to  pay  him 
either  $50  or  $60.  Either  was  a  valid  and 
sufflclent  consideration  for  the  services  to  be 
performed.  Kramer  made  the  proposition  in 
the  alternative.  He  had  a  right  at  any  time 
before  default  to  elect  which  of  the  two  al- 
ternatives he  would  perform.  If  the  services 
were  performed  by  Ewlng,  and  Kramer  fail- 
ed to  perform  either  alternative,  then  Ewlng 
hart  a  right  to  elect  whether  he  would  sue  for 
the  ?.'>0  or  the  $60.  There  was  not  such  un- 
certainty as  would  render  the  proposition 
void. 

There  was  a  controverted  question  of  fact 
presented  to  the  Jury,  as  to  what  the  parol 
agreement  was.  The  Jury  found  In  favor  of 
Ewing.  There  is  evidence  reasonably  tending 
to  support  the  verdict,  and  we  cannot  dis- 
turb It.  The  Judgrment  of  the  district  court  la 
affirmed  at  the  costs  of  plaintiff  in  error. 
All  the  justices  concur,  except  BL'RWELL, 
J.,  who  tried  the  cause  below,  not  sitting. 


CECIL  v.  BOARD  OF  COUNTY  OOM'RS  OF 

WASHITA  COUNTY. 
(Supreme  Court  of  Oklahoma.  June  30,  1900.) 
APPEAL— REVIEW  OP  EVIDENCE— TRANSCRIPT. 
This  court  will  not  undertake  to  review 
the  evidence  in  a  case  brought  here  upon  a 
transcript  certified  by  the  clerk  of  the  dis- 
trict court,  that  it  "contains  a  true,  full,  and 
correct  copy  of  the  petition,  transcript,  notice 
of  appeal,  journal  entry  of  judgment,  and  bill 
of  exceptions,  as  the  same  appears  on  file  and 
of  record,"  and  which  contains  no  statement 
in  the  record  that  it  contains  the  evidence  in 
the  cause:  and,  since  the  assignment  of  errors 
is  one  such  as  requires  an  examination  of  the 
evidence,  the  judgment  will  he  afiSrmed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Washita  county; 
before  Justice  0.  F.  Irwin. 

From  an  order  of  the  board  of  county  com- 
missioners of  Washita  county  declaring  the 
result  of  an  election  under  the  stock  law, 
Martin  L.  Cecil  brings  error.    Affirmed. 

K.  B.  Forrest  and  J.  K.  Little,  for  plaintiff 
In  error.  Smith  &  Sitterly,  for  defendant  in 
error. 

McATEE,  J.  This  is  an  appeal  from  the 
board  of  county  commissioners  of  Washita 
county,  to  the  district  court  of  that  county, 
from  an  order  of  the  board  declaring,  as  the 
result  of  an  election  upon  the  subject,  that 
"stock  should  be  restrained  from  running  at 
large  In  township  ten,  range  twenty.  In 
Washita  county."  The  order  of  the  board 
of  county  commissioners  was  affirmed  In  the 
district  court,  and  the  case  Is  brought  here 
upon  a  transcript  certified  by  the  clerk  of 
the  district  court,  that  "the  above  and  fore- 
going transcript  contains  a  true,  full,  and 
correct  copy  of  the  petition,  transcript,  no- 
tice of  appeal.  Journal  entry  of  Judgment, 
and  bill  of  exceptions,  as  the  same  appear  oa 
file  and  of  record."  The  Judgment  of  the 
district  court  was  that  "from  and  after  this 
date  stock  shall  be  restrained  from  running 
at  large  in  township  ten,  range  twenty, 
Washita  county,  and  that  the  provisions  of 
the  herd  law  be  in  force  and  effect  in  said 
township,  and  that  the  order  of  the  board  of 
county  commissioners  Of  said  county  be  af- 
firmed." The  assignment  of  error  is  that  the 
court  erred  in  giving  Judgment  for  the  ap- 
pellee below.  In  order  to  review  the  Judg- 
ment here,  and  the  questions  presented  in 
the  briefs,  It  would  be  necessary  to  deter- 
mine the  result  of  the  election  in  question, 
as  found  upon  a  canvass  of  the  votes  by  the 
board  of  county  commissioners;  the  poll  list 
of  all  votes  in  township  10,  range  20;  testi- 
mony touching  the  number  of  resident  voters 
In  the  township,  and  the  number  of  votes 
cast  at  the  election  for  and  against  the  prop- 
osition to  restrain  stock  from  running  at 
large;  and,  while  there  are  some  papers  ap- 
parently purporting  to  be  copies  of  certifi- 
cates and  affidavits  showing  those  points, 
yet  they  are  not  brought  here  In  such  a  form 
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as  to  b«  proper  subject  for  consideration  in 
this  court  Tliese  are  matters  ot  evidence, 
and  should  be  brought  here  by  a  case-made 
or  a  proper  bill  of  exceptions.  There  Is  no 
statement  or  certificate  In  the  record  that  It 
contains  the  evidence,  or  the  whole  or  any 
part  of  It  The  Judgment  of  the  district 
court  wlU  therefore  be  affirmed.  All  the 
Justices  concur,  except  IRWIN,  J.,  who  pre- 
sided below. 

m  Okl.  383) 

MANSUK  &  TEBBETTS  IMPLEMENT  00. 

T.  WILLETT. 

(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

SALE  —  REFUSAL    TO    RECEIVE    PROPERTY  — 
DAMAGES— EVIDENCE— FOREIGN  STATUTES. 

1.  A  clause  or  provision  in  a  contract  for 
the  gale  of  personal  property,  where  the  legal 
title  remains  in  the  vendor,  \rhich  stipulates 
for  20  per  centum  of  the  purchase  price  thereof 
as  liquidated  damages  on  failure  to  receive 
such  pi-operty,  is  in  conflict  with  sections  857 
and  858  of  the  Statutes  of  18!)3,  and  there- 
fore void.  Hie  measure  of  damages  in  such  a 
case  is,  if  the  property  has  been  resold,  the 
excess,  If  any,  of  the  amount  due  from  the 
buyer,  under  the  contract,  over  the  net  pro- 
ceeds of  the  resale,  or,  it  the  property  has  not 
been  resold,  the  diEference  between  the  value 
of  such  property  to  the  seller  and  the  price  fix- 
ed In  the  contract,  plus  all  necessary  expenses 
in  marketing  or  reselling  the  same. — such  sales 
to  be  made  by  the  vendor  in  the  same  manner 
as  if  the  property  had  been  pledKed  to  him; 
and  where  a  plaintiCF  proves  a  violation  ot  snch 
a  clause  in  a  contract,  but  fails  to  prove  that 
any  actual  damages  were  sustained  by  reason 
thereof,  a  demurrer  to  the  evidence  should  be 
sustained. 

2.  Where  one  relies  on  the  laws  of  another 
state  to  support  a  contract,  they  must  be  plead- 
ed and  proven;  otherwise,  it  will  be  presumed 
that  such  laws  are  the  same  as  those  of  oar  own 
territory.  Greenville  Nat.  Bank  v.  Evans- 
Snyder-Buel  Co..  60  Pac.  249,  9  Okl.  353. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Kay  county; 
before  Justice  Bayard  T.  Halner. 

Action  by  the  Mansur  &  Tebbetts  Imple- 
ment Company  against  George  R.  WlUet 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

Tetlrick  &  Rose,  for  appellant  Guy  Gra- 
ham and  S.  A.  Jetmore,  for  appellee. 

BURWELL,  J.  This  Is  an  action  com- 
menced in  the  district  court  of  Kay  county 
by  the  Mansur  &  Tebbetts  Implement  Com- 
pany, a  corporation,  against  George  R.  Wil- 
let  for  the  sum  of  $88.40,  as  liquidated  dam- 
ages on  account  of  the  defendant's  refusal 
to  receive,  pursuant  to  a  certain  contract,  nine 
buggies  which  the  plaintiff  had  sold  to  him. 
The  defendant  answered,  setting  up  a  set-off 
for  $119.25.  To  this  answer  the  plaintiff 
filed  a  general  denial.  The  cose  proceeded  to 
trial,  and,  when  the  plaintiff  rested,  the  de- 
fendant, by  leave  of  court  dismissed,  with- 
out prejudice,  his  c!aim  for  damages  against 
the  plaintiff,  and  demurred  to  plaintiff's  evi- 
dence. The  demurrer  was  sustained,  and 
Judgment  for  costs  awarded  to  the  defendant 
Plaintiff  excepted,  filed  Its  motion  for  a  n^w 


trial,  which  was  ovemiled,  and  then  appealed 
to  this  court 

Tlie  petition  Is  not  framed  upon  tbe  theory 
that  the  plaintiff  suffered  actual  damages, 
nor  were  any  actual  damages  proven.  The 
suit  is  brought  upon  section  4  of  the  contract 
wbicb  the  defendant  admits  he  broke,  and 
plaintiff  must  either  win  or  lose  upon  tbe  pro- 
visions contained  therein.  This  section  is  aa 
follows:  "The  purchaser  agrees  not  to  conn- 
termand  this  order,  or  any  part  of  it  or  have 
diipment  held  beyond  present  season,  except 
on  payment  to  Mansur  &  Tebbetts  Carriage 
Mfg.  (30.  of  20%  of  the  invoice  prices  of  said 
order,  as  liquidated  damages;  and  In  the 
event  we  countermand  said  order,  or  prevent 
shipment  as  per  this  contract  we  agree  to 
pay  said  Mansur  &  Tebbetts  Carriage  Mfg. 
Co.  said  per  cent,  as  liquidated  damages.  H 
shipment  of  this  order  Is  directed  held  be- 
yond time  specified  in  this  contract  it  may 
be  so  held  or  canceled  at  tbe  option  of  said 
Mansur  &  Tebbetts  Carriage  Mfg.  Co."  The 
evidence  shows  that  the  Jlansur  &  Tebbetts 
Carriage  Manufacturing  Company  Is  a  name 
used  to  designate  one  department  of  tbe  busi- 
ness of  the  Mansur  &  Tebbetts  Implement 
Company,  and  tliat  the  first  name  designated 
is  used  for  convenience  only.  Section  7  of 
tbe  contract  also  provided  that  the  title  to  tbe 
buggies,  and  the  money  received  from  tbe 
sale  thereof,  should  remain  in  the  plaintiff 
until  tbe  buggies  were  fully  paid  for,  but  also 
provided  that  nothing  In  tbe  contract  should 
release  the  vendee  from  making  payment  as 
In  the  contract  agreed.  This  contract  in  so 
far  as  it  attempts  to  fix  a  given  sum  or  per 
centum  of  the  purchase  price  of  the  goods  as 
liquidated  damages,  is  absolutely  void,  and 
cannot  be  enforced.  Our  statutes  (St  18U3, 
|{  857,  858)  provide: 

"Sec.  857.  Every  contract  by  which  tbe 
amount  of  damages  to  be  paid,  or  other  com- 
pensation to  be  made,  for  a  breach  of  an 
obligation.  Is  determined  in  anticipation 
thereof,  is  to  ttiat  extent  void,  except  as  ex- 
pressly provided  by  the  next  section. 

"Sec.  858.  The  parties  to  a  contract  may 
agree  therein  upon  an  amount  which  shall  be 
presumed  to  be  the  amount  of  damages  sus- 
tained by  a  breach  thereof,  when,  from  the 
nature  of  the  case,  it  would  be  Impracticable 
or  extremely  difficult  to  &x  the  actual  dam- 
age." 

It  would  not  be  impracticable  nor  extreme- 
ly difficult  to  fix  the  actual  damages  which 
plaintiff  sustained  by  reason  of  the  defend- 
ant's refusal  to  receive  the  goods.  Therefore, 
under  tbe  laws  of  Oklahoma,  the  parties 
could  not  stipulate  as  to  any  specific  amount 
as  liquidated  damages. 

The  plaintiff  contends  that  the  dty  of  St 
hoaiB,  In  the  state  of  Missouri,  la  the  place  of 
the  contract  and  for  that  reason  the  contract 
should  be  governed  by  the  laws  of  that  state, 
citing  authorities  based  upon  facts  similar  to 
those  in  this  case.  Conceding  for  the  sake  of 
argument  that  this  contention  Is  true,  the  plain- 
tiff has  not  pleaded  the  laws  of  that  state. 
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•Bd  irlter*  th°«  laws 'of  urather  Btate  are  not 
pleaded  they  will  be  preanmed  to  be  tbe  same 
aa  our  own.  The  laws  of  MUsoutl  not  bar- 
ing been  pleaded  and  proren,  we  mnst  con- 
dude  that  section  4  of  the  contract  Is  also 
lo  contravention  of  a  similar  statute  in  force 
in  that  state.  This  rule  is  so  well  settled 
that  we  deem  It  nnnecessary  to  cite  authori- 
ties in  support  thereof. 

The  amount  of  damages  which  the  plaintiff 
is  entitled  to  recover  from  the  defendant  la 
governed  by  statute,  and  the  parties  cannot 
change  the  rule  by  fixing  an  agreed  amount. 
Hie  title  to  this  property  was  to  remain  In 
the  vendor.  It  had  not  passed  to  the  ven- 
dee. And  section  2628  of  chapter  26.  on 
"Damagea,"  of  the  Statutes  of  Oklahoma  of 
1898,  provides:  "The  detriment  caused  by 
the  breach  of  a  buyer's  agreement  to  accept 
and  pay  for  personal  property  the  title  to 
which  is  not  vested  in  him,  is  deemed  to  be: 
First,  If  the  property  has  been  resold  pursu- 
ant to  section  4439,  the  excess.  If  any,  of  the 
amount  due  from  the  buyer,  under  the  oon- 
tiact,  over  the  net  proceeds  of  the  resale;  or, 
second,  if  the  property  has  not  been  resold 
la  the  manner  prescribed  by  section  4439, 
the  excess.  If  any,  of  the  amount  dne  from 
the  buyer,  under  the  contract,  over  the  valne 
to  the  seller,  together  with  the  excess.  If 
any,  of  the  expenses  properly  Incurred  In 
carrying  the  property  to  market,  over  those 
which  would  have  been  incurred  for  the  car- 
riage thereof.  If  the  buyer  had  accepted  It" 
Section  4439,  referred  to  above,  ta  the  section 
of  that  number  In  the  Dakota  Code,  which 
section  was  adopted  into  our  Code,  and  Is 
now  a  part  of  section  2628,  a  part  of  which 
Is  quoted  above;  and  we  will  now  quote  the 
remainder  of  the  section:  "One  who  sells 
personal  property  has  a  special  lien  thereon, 
dependent  on  possesaion  for  its  price,  if  It  is 
in  his  iMssessIon  when  the  price  becomes  pay- 
able; and  may  enforce  his  lien  in  like  man- 
ner as  if  the  property  was  pledged  to  him 
for  the  pricew"  This  language  is  exactly  the 
same  as  section  8208  of  our  Statutes  of  1893, 
under  the  subject  of  "Iiiena." 

The  plaintift  cannot  recover  under  section 
4  of  Its  contract,  but  mnat  be  content  with 
the  measure  of  damages  fixed  by  the  statutes. 
The  petition  did  not  state  a  cause  of  action, 
nor  was  the  evidence  sufiBcient  to  entitle  it 
to  recover,  and  the  demurrer  thereto  was 
properly  sustained.  For  the  reasons  herein 
stated,  the  judgment  of  the  trial  court  is  af- 
firmed, at  the  costs  of  appellant  All  of  the 
Justices  concurring,  except  HAINBR,  J.,  who 
presided  at  the  trial  below,  not  sitting. 


OO  Okl.  878) 

BOARD  OF  COM'RS  OP  GARFIELD  COUN- 
TY r.  ISENBERG. 
(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

PLBADINO— VERIFICATION     OF     ACCOUNT— DB- 

NlAlr— COUNTIES— SUPPLIES   FOR 

CLERKS   OF  COUaT. 

I.By    the   terms   of   section   3086,    St.   Olcl. 

1803,    the   correctness  of    any    account    duly 


verified  by  the  aflldavit  of  the  p4rty,  his  agent 
or  attorney,  shall  be  taken  as  true,  anless  ttie 
denial  of  the  same  be  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney.  The  affi- 
davit denying  the  correctness  of  an  account 
veritied  as  required  by  atatute,  which  is  made 
by  agent  or  attorney,  must  set  forth  the  reasons 
why  it  is  not  made  by  the  party  himsell;  and, 
if  it  fails  to  set  forth  such  reasons,  it  is  in- 
suBioient,  under  the  law,  to  question  the  coi^ 
lectness  of  the  account. 

2.  The  statntea  of  Oklahoma  give  the  pow- 
er to  boards  of  county  commissioners  to  furnish 
necessary  blank  books,  plates,  blanlcs,  and  sta- 
tionery for  clerks  of  district  courts:  and  all 
booka  and  stationery  which  tend  to  expedite  or 
facilitate  buhluess  in  such  courts  are  included 
in  the  term  "necessary,"  under  this  provision 
of  the  statute. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  Garfield  county; 
before  Justice  John  L.  McAtee. 

Action  by  J.  T.  Isenberg,  successor  to  the 
Wave  Printing  Company,  against  the  board 
of  county  commissioners  of  Garfield  county. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

On  December  1,  1807,  defendant  in  error 
(plaintiff  in  the  court  below)  filed  his  peti- 
tion in  the  district  court  of  Garfield  county, 
alleging  that  defendant  was  indebted  to  him 
for  furnishing  material  for  and  printing  bar 
dockets  to  be  used  by  the  clerk  of  said  court; 
that  said  dockets  were  printed  by  order  of 
the  county  commissioners,  and  accepted  by 
them,  and  used  by  the  clerk  of  said  court; 
that  defendant  refused  to  pay  for  said  ma- 
terial and  work.  And  to  said  petition  was 
attached  a  copy  of  said  account,  duly  veri- 
fied, and  marked  "Kxhibit  A."  Afterwards, 
on  the  3d  of  December,  1897,  defendant  filed 
Its  demurrer  to  plaintiff's  petition  for  the 
reason  that  said  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Said  demurrer  was  overruled  by  the  court. 
Defendant  given  10  days  to  answer.  With- 
in 10  days  defendant  filed  Its  answer  to 
plaintiff's  petition:  said  answer  denying  each 
and  every  allegation  of  plaintiff's  petition, 
except  that  It  was  a  municipal  corporation. 
Said  answer  was  verified  by  defendant's  at- 
torney. On  October  19,  1808,  plaintiff  filed 
a  motion  for  Judgment  on  the  pleadings  on 
the  ground  that  defendant's  answer  was  not 
verified  as  required  by  law.  Said  motion 
was  by  the  court  sustained.  Judgment  was 
rendered  thereon  as  prayed  for  in  pl.ilntlff's 
petition,  which  action  of  the  court  was  ex- 
cepted to  by  the  defendant  From  said  Judg- 
ment and  action  of  the  court,  plaintiff  In  er> 
ror  brings  this  cause  here  for  review. 

O.  D.  Hnbbell,  for  plaintiff  in  error.  Per- 
cy Glaze  and  John  F.  Curran,  for  defendant 
In  error. 

IRWIN.  J.  (after  stiting  the  facts).  Tb« 
first  contention  of  defendant  Is  that  said  p»> 
tition  does  not  show  that  the  plaintiff  In  ths 
court  below  was  the  owner  of  said  account 
nor  show  that  said  account  was  ever  <•* 
signed  to  him.  A  reference  to  said  petition 
wlU  show  that  this  suit  was  brought  by  the 


Digitized  by 


Google 


10C8 


61  PACIFIC  BEPORTBR. 


(OU. 


plaintiff,  laenberg,  as  tlie  snccessor  of  the 
Wave  Printing  Company,  and  the  statements 
in  said  petition  are  tbat  the  material  was 
furnished  and  the  printing  done  by  said  suc- 
cessor, and  not  by  the  Wave  Printing  Com- 
i)any.  Hence  no  allegation  of  assignment 
-would  be  necessary,  and  the  allegation  that 
plaintiff,  as  such  successor  of  the  Wave 
Printing  Company,  furnished  the  material 
and  actually  did  the  work,  would  be  a  suffi- 
cient allegation  of  ownership  of  said  ac- 
count. 

Second,  it  is  contended  by  plaintiff  in  er- 
ror that  the  court  erred  in  sustaining  plain- 
tiff's motion  for  judgment  on  the  pleadings. 
The  Statutes  of  Olclahoma  of  1.S93  (page  780, 
i  3086),  among  other  provisions,  contain  the 
following:  "*  *  •  The  correctness  of  any 
account  duly  verified  by  the  affidavit  of  the 
party,  bis  agent  or  attorney,  shall  be  talcen 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  Section  3902  provides: 
"When  the  affidavit  is  made  by  the  agent  or 
attorney  It  must  set  forth  the  reason  why 
It  is  not  made  by  the  party  himself.  It  can 
be  made  by  the  agent  or  attorney  only: 
First,  when  the  facts  are  within  the  person- 
al knowledge  of  the  agent  or  attorney;  sec- 
ond, when  the  plaintiff  is  an  Infant  or  of  un- 
sound mind,  or  imprisoned;  third,  when  the 
pleading  to  be  verified  is  founded  upon  a 
written  instrument  for  the  payment  of  mon- 
ey only,  and  such  instrument  is  in  the  pos- 
session of  the  agent  or  attorney;  fourth, 
when  the  party  is  not  a  resident  of  or  Is  ab- 
sent from  the  county."  Now,  It  seems  to  us 
that  a  fair  construction  of  this  section  would 
mean  tbat  some  reason  must  be  given  by 
said  affidavit  why  it  was  not  signed  by  the 
party  or  the  proper  officer;  that  is,  some 
showing  should  be  made  that  this  affidavit 
falls  within  one  or  the  other  of  the  four 
classes  set  forth  In  the  section,  because,  un- 
less it  does,  the  agent  or  attorney  has  no 
authority  to  verify  such  an  affidavit.  Now, 
In  this  case  the  verification  of  the  plea  deny- 
ing this  account  Is  signed  and  sworn  to  by 
the  attorney.  No  reason  is  given  why  It  is 
not  signed  and  sworn  to  by  the  proper  offi- 
cer. No  attempt  is  made  to  bring  it  within 
any  one  of  the  four  classes  or  subdivisions 
mentioned  In  section  3902  of  the  statute. 
This  being  true,  this  verification  comes  far 
short  of  meeting  the  requirements  of  the 
statute,  and  hence  must  be  held  as  no  veri- 
fication at  all,  and  under  the  provisions  of 
section  .^OSe  the  correctness  of  plaintiff's 
account  must  be  taken  as  true.  This  being 
true,  the  court  was  correct  in  his  ruling  in 
sustaining  the  motion  of  plaintiff  for  Judg- 
ment on  the  pleadings. 

It  is  contended  by  plaintiff  In  error  that 
the  board  of  county  commissioners  had  no 
power  or  authority  to  provide  for  bar  dock- 
ets for  the  clerk  of  the  district  court  Sec- 
tion 1785,  subd.  5,  of  the  Statutes  of  Oklaho- 
ma of  1803,  as  to  the  powers  of  the  1)oard 
of  county  commissioners,  reads  as  follows: 


"To  fnrnlah  necessary  blank  books,  plats, 
blanks  and  stationery  for  clerks  of  the  dis- 
trict court."  Now,  it  ia  a  well-known  fact 
that  bar  dockets  are  necessary  for  the  use 
and  convenience  of  the  clerk  of  tbe  court,  as* 
well  as  tbe  members  of  tbe  bar,  and  they 
tend  to  facilitate  and  expedite  the  business 
of  tbe  court.  And  we  take  it  tbat  when  tbe> 
law  provides  tbat  certain  officers  shall  have 
the  power  to  fumlsb  necessary  stationery, 
blanks,  and  books,  it  imposed  upon  them  the 
duty  to  furnish  all  such  books,  blanks,  and 
stationery  as  are  necessary,  and  that  included 
in  the  term  "necessary"  are  all  snch  books, 
blanks,  and  stationery  as  tend  to  fadlttate  and 
expedite  the  business  of  said  court  and  tend  to 
the  convenience  of  the  clerk  In  tbe  dlscliarge 
of  his  duty.  And  that  bar  dockets  are  of  tbia 
class,  no  person  who  has  given  the  subject 
the  slightest  attention  will  dispute.  So  far 
as  we  can  ascertain,  the  courts  have  invari- 
ably held  that  the  term  "necessary"  is  not 
limited  to  such  things  as  are  absolutely  in- 
dispensable, bat  includes  all  such  things  as 
are  proper,  useful,  and  suitable  for  the  pur- 
pose; and,  measured  by  this  rule,  there  can 
be  no  doubt  tbat  the  bar  docket  such  as  is 
the  subject  of  this  controversy,  is  not  only 
proper  and  useful,  but  necessary.  In  the 
case  of  Board  v.  Beveridge,  16  III.  312.  the 
court  held  that  although  the  statute  had  not 
specified  lights  and  fuel.  In  express  terms,  aa 
being  among  the  items  to  be  provided  by  the 
county  for  the  clerk's  office,  snch  items  were 
nevertheless  a  county  charge,  since  the 
clerk's  office  was  noc  sufficiently  furnished 
for  the  convenience  and  comfortable  trans- 
action of  public  business  without  them.  The 
conrt  there  said:  "In  provisions  of  this  kind 
some  things  must  necessarily  be  implied." 
While  it  might  be  contended  that  tbe  busi- 
ness of  the  clerk's  office  and  the  discharge 
of  tbe  business  of  the  court  could  be  carried 
on  without  a  bar  docket  and  that  said  bar 
docket  was  not  absolutely  indispensable, 
still,  if  such  bar  docket  tends  to  the  conven- 
ience of  the  clerk,  and  tends  to  expedite  and 
facilitate  business,  then  It  is  a  proper  and 
necessary  expense,  which  It  Is  the  doty  of 
the  board  of  county  commissioners  to  meet. 
Hence,  in  this  case,  we  think  the  ruling  of 
the  court  was  correct  the  Judgment  was 
Just  and  for  that  reason  the  Judgment  of  the 
lower  court  is  affirmed.  All  tbe  Justices  con- 
curring, except  McATEE.  J.,  who.  havln? 
presided  in  the  court  below,  took  no  part  In 
this  decision. 


WILSON  V.  McCORNACK. 
(Supreme  Court  of  Oklahoma.    June  30.  1900.) 

JUDGMENT— NOTICE  TO  REVIVE— SERVICE. 

1. 1'nder  the  provisions  of  o<ir  CSvil  Code,  the 
notice  of  an  applk-ntlon  to  revive  a  dormant 
judgment  must  be  served  in  the  same  maunor, 
and  returned  within  the  same  time,  as  a  sum- 
mons. 

2.  Hence  the  notice  of  an  application  to  revive 
a  dormant  jndKment  served  and  returned  by 
an  attorney  of  record,  is  void.     Such  notice 
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must  be  serred  and  Ktnmed  by  the  sheriff,  or 
some  peraon  duly  authorized  by  him  to  malt* 
such  service  and  return. 
(■Syllabus  by  the  Court.) 

Error  from  district  court,  Oldahoma  coun- 
ty; before  Justice  B.  F.  Burwell. 

rroceedings  by  J.  a.  Wilson  against  James 
M.  MeCoruack  to  rcTive  a  Judgment  Pro- 
ceedings set  aside.  Plaiutill  brings  error. 
AlUrmed. 

The  record  in  this  case  shows:  That  on 
Oct3ber  28,  1892.  Joseph  McMuUen  obtained 
a  judgment  against  James  M.  McCornack  in 
the  district  court  of  Oklahoma  county  upon 
two  promissory  notes  for  $2,418,  and  costs 
of  the  action.  On  October  28,  1897,  said 
Judgment  l>ecame  dormant.  On  March  16, 
1898,  said  Joseph  McMullen,  plaintUt  in  the 
court  below,  tiled  the  following  motion  to  re- 
vive said  Judgment: 

"Comes  now  the  plaintiff,  Joseph  McMullen, 
and  represents  and  shows  to  the  court  that 
heretofore,  to  wit,  on  the  28th  day  of  October, 
1892,  the  above-named  plaintiff  obtained  Judg- 
ment in  this  court  against  the  al>ove-named 
defendant,  uames  McCornack,  for  the  sum  of 
$2,440,  to  bear  interest  at  the  rate  of  eight  per 
cent  per  annum  from  the  said  date  of  its  ren- 
dition, and  the  costs  of  said  action,  taxed  at 

$ ,  which  said  Judgment  is  cited  and 

made  a  part  hereof;  that  said  Judgment  re- 
mains due  and  wholly  unpaid;  that  by  oper- 
ation of  law  the  said  judgment  has  become 
dormant  Plaintiff  therefore  moves  the  court 
tliat  said  Judgment  be  by  the  order  of  this 
court  revived  against  the  defendant,  and  for 
all  other  proper  relief  in  the  premises.  Jo- 
seph McMuUoi,  by  J.  ▲.  Wilson.  Hia  Attor- 
ney." 

That  on  February  16,  1808,  the  plalntifC 
served  upon  the  defendant,  James  M.  McCom- 
aclc,  the  following  notice  (omitting  caption): 

"To  the  defendant,  James  M.  McCornack: 
Ton  will  take  notice  that  the  plaintiff  has 
filed  in  the  office  of  the  clerk  of  the  above- 
named  court  his  motion  for  a  revivor  of  a 
certain  Judgment  therein  referred  to  and 
cited,  a  copy  of  which  motion  Is  hereto  at- 
tached; that  the  same  will  be  called  up  for 
hearing  on  said  motion  on  the  16th  day  of 
March,  1898,  or  as  soon  thereafter  as  the 
court  can  bear  the  same.  J.  A.  Wilson,  for 
Joseph  McMullen." 

And  on  the  back  thereof  appears  the  affi- 
davit of  J.  A.  Wilson,  showing  the  manner 
of  service  of  said  notice,  which  is  in  words 
and  figures  as  follows,  to  wit: 

"J.  A.  Wilson,  being  duly  sworn,  deposes 
and  says  tliat  he  served  a  copy  of  the  within 
notice,  with  a  copy  of  the  motion  herein 
thereunto  attached,  on  the  defendant.  James 
M.  McCornack,  on  the  22d  day  of  February, 
1808,  by  delivering  a  true  copy  of  said  no- 
tice and  motion  to  the  said  defendant  per- 
sonally.   J.  A.  Wilson. 

"Subscribed  and  sworn  to  before  me  this 
25th  day  of  February,  1808.  Kd.  L.  Dunn, 
Clerk." 

On  March  16, 1898,  the  district  caurt  made 


the  following  order  to  revive  said  judgment 
(omitting  caption): 

"And  now,  on  this  16th  day  of  March, 
1898,  the  same  being  one  of  the  regular  Judi- 
cial days  of  said  court,  this  cause  came  on 
for  hearing  on  the  motion  of  the  plaintiff 
for  a  revivor  of  this  Judgment;  and  it  ap- 
pearing to  the  court  that  said  Judgment  was 
rendered  on  the  28th  day  of  October,  1892, 
and  that  the  same  has  become  dormant  by 
the  lapse  of  time,  and  it  further  appearing 
to  the  court  that  the  plaintiff  has  served 
due  and  legal  notice  of  this  motion  for  reviv- 
or upon  the  said  defendant,  and  It  further 
appearing  that  said  Judgment  was  rendered 
for  the  sum  of  $2,397.96,  and  to  draw  Inter- 
est from  the  28th  day  of  October,  1882,  at 
the  rate  of  seven  pet  cent  per  annum,  and 
that  said  Interest  accrued  to  this  date 
amounts  to  $917.46,  and  that  costs  accrued 
herein  amount  to  $6.80,  it  le  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  said  motion  to  revive  said  Judgment  be 
sustained,  and  that  the  same  is  hereby  in  all 
things  revived,  the  same  as  if  it  had  not  be- 
come dormant  by  the  lapse  of  time.  It  Is 
farther  adjudged  that  there  ia  due  on  said 
Judgment  the  principal  sum  of  $2,397.96,  and 
the  further  sum  of  $917.46,  interest  accrued 
to  this  date  since  the  rendition  of  said  Judg- 
ment of  $3,315.41,  and  that  the  costs  ac- 
crued herein,  which  Is  a  part  of  this  Judg- 
ment is  the  sum  of  $6.30;  and  it  is  further 
ordered  by  the  court  that  execution  issue 
herein  on  the  praecipe  of  the  plaintiff.  J.  B. 
Keaton,  Judge." 

On  January  3,  1898,  the  defendant,  James 
McCornack,  filed  the  following  motion  to 
vacate  the  order  of  revivor  (omitting  cap- 
tion): 

"Comes  now  the  above-named  defendant 
James  McCornack,  and  moves  the  honorable 
court  to  set  aside  and  vacate  the  order  of 
revivor  made  on  the  16th  day  of  March, 
1898,  for  the  following  reasons:  First  that 
no  such  Judgment  was  ever  rendered  against 
this  defendant  as  that  recited  in  the  order 
of  revivor  complained  of  by  this  defendant; 
second,  that  no  service  of  motion,  process, 
writ,  or  summons,  was  ever  made  upon  the 
defendant  as  required  by  law.  Wherefore 
the  defendant  asks  that  said  order  of  revivor 
be  held  for  naught,  and  that  the  same  be 
vacated  and  set  aside  as  void  for  the  reasons 
herein  recited.  A.  B.  Hammer,  Attorney  for 
Defendant. 

"Plaintiff,  by  his  attorney,  hereby  waives 
time,  and  asks  that  this  motion  be  passed  on 
by  the  court  on  this  16th  day  of  January, 
1809.    J.  A  Wilson,  Attorney  for  Plaintiff." 

On  January  16, 1899,  the  district  court  sus- 
tained said  motion,  for  the  reason  that  no 
service  of  motion,  process,  writ  or  summons 
was  ever  made  upon  the  defendant  as  re- 
quired by  law,  and  as  alleged  In  the  second 
ground  of  said  motion,  to  whlcn  ruling  and 
order  of  the  court  the  plaintiff  reserved  an 
exception,  and  brings  the  case  here  on  ap- 
peal. 
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B.  O.  Hays  and  J.  A.  Wlimn,  for  plaintiff 
In  error.  A.  B.  Hammer,  for  defendant  in 
error. 

HAINER,  J.  (after  stating  the  facts).  The 
sole  question  presented  by  the  record  and 
discussed  in  the  briefs  of  counsel  Is  the  va- 
lidity of  the  service  of  the  notice  to  revive 
the  judgment  The  record  discloses  that 
the  notice  to  revive  the  Judgrment  was  serv- 
ed upon  the  defendant  by  the  attorney  of 
record,  and  not  by  the  sheriff  of  Olslahoma 
county.  It  Is  contended  by  the  plaintiff  in 
error  that  s^vlce  of  notice  made  by  the  at- 
torney of  record  on  the  plaintiff  is  a  valid 
senice,  and  that  the  statute  does  not  re- 
quire the  sheriff  to  serve  such  notice,  and 
make  return  thereon.  In  order  to  revive  a 
Judgment.  The  district  court  held  that  the 
notice  for  the  application  to  revive  a  dor- 
mant Judgment  must  be  served  in  the  same 
manner  and  returned  In  the  same  time  as  a 
summons,  and  that  such  service  must  t>e 
made  by  the  sheriff.  We  think  that  this  is 
the  correct  interpretation  of  the  statute. 
Section  454'  of  our  Civil  Code  provides  as  fol- 
lows: "If  a  Judgment  become  dormant,  it 
may  be  revived  in  the  same  manner  as  is 
prescribed  for  reviving  actions  before  Judg- 
ment." Section  442  provides:  "If  the  order 
Is  made  by  the  consent  of  the  parties,  the 
action  shall  forthwith  stand  revived;  and,  if 
not  made  by  consent  notice  of  the  applica- 
tion for  such  order  shall  be  served  in  the 
same  manner  and  returned  within  the  same 
time  as  a  summons,  upon  the  party  adverse 
to  the  one  making  the  motion;  and  if  suffi- 
cient cause  be  not  shown  against  the  reviv- 
or, the  order  shall  be  made."  Section  S9 
provides  that  "the  summons  shall  be  issued 
by  the  clerk,  nx)on  a  written  prmcipe  filed 
by  the  plaintiff;  shall  be  under  the  seal  of 
the  court  from  which  the  same  shall  Issue, 
shall  be  sIgneA  by  the  clerk,  and  shall  be 
dated  the  day  It  is  issued.  It  shall  be  direct- 
ed to  the  sheriff  of  the  county,  and  command 
him  to  notify  the  defendant  or  defendants, 
named  therein.  •  •  •"  etc.  Section  61 
provides  that  "the  summons  shall  be  served 
and  returned  by  the  officer  to  whom  It  is  de- 
livered, except  when  Issued  to  any  other 
county  than  the  one  in  which  the  action  Is 
conimenoed.  •  •  ♦"  Section  63  provides 
that:  "The  summons  shall  be  served  by  the 
officer  to  whom  It  Is  directed,  who  shall  In- 
dorse on  the  original  writ  the  time  and  man- 
ner of  service.  It  may  also  be  served  by  any 
person  not  a  party  to  the  action,  appointed 
by  the  officer  to  whom  it  Is  directed.  The 
authority  of  such  person  shall  be  Indorsed 
on  the  writ.  When  the  writ  is  served  by  a 
person  appointed  by  the  officer  to  whom  It  Is 
directed,  or  when  the  service  is  made  out  of 
this  territory,  the  return  shall  be  verified  by 
oath  or  affirmation."  It  will  thus  be  seen 
from  these  various  provisions  of  our  Civil 
Code  that  summons  must  be  served  and  re- 
turned by  the  sheriff,  or  by  some  person  duly 
authorized  by  him  to  make  such  service  and 


return.  We  think  that  the  laoguage  of  sec- 
tion 442  of  our  Code,  which  provides  that 
notice  for  the  application  for  the  revivor  of 
a  Judgment  shall  be  served  in  the  same  man- 
ner and  within  the  same  time  as  a  summons, 
is  mandatory  In  its  terms.  It  is  clear  and 
unambiguous,  and  there  is  no  room  for  con- 
struction. The  Judgment  of  the  district 
court  was  right,  and  it  is  therefore  affirmed. 
All  the  Justices  concurring,  except  BUR- 
WELU  J.,  who  did  not  participate  in  this 
decision,  having  tried  the  cause  below. 


WALTERS  V.  RATLEPP,  Sheriff. 

(Supreme  Court  of  Oklahoma.    June  30,  1900.> 

PROBATE     COURT— JURISDICTION— REPLEVIN— 

FRAUDUUENT  CONVEYANCB8-CHANOE 

OF  POSSESSION. 

1.  The  probate  court  has  jurisdiction  of  an  ac- 
tion In  roplerin  apninst  a  sheriff  to  recover  per- 
sonal property  levied  on  under  an  execution 
against  the  property  of  another,  where  the  val- 
ue of  the  property  does  not  exceed  (l.OUU. 

2.  An  actiun  of  replevin  to  recover  chattels 
levied  upon  by  a  sheriff  as  the  property  of 
another  is  not  an  action  against  an  officer  for 
misconduct  in  office. 

3.  Under  section  2C63,  St.  1808,  every  trans- 
fer of  personal  property,  other  than  a  thing 
in  action,  if  mnde  by  a  person  having  at  the 
time  the  possession  or  control  of  the  property, 
and  not  accompanied  by  immediate  delivery 
and  followed  by  an  _  actual  and  continued 
change  of  possession,  is  conclusively  presumed 
to  bo  fraudulent,  and  therefore  void,  as  against 
those  who  are  creditors  of  the  person  making 
sach  transfer  while  he  remains  in  possession, 
and  the  successor  in  interest  of  such  creditors. 

4.  Where  the  facts  are  undisputed,  it  is  for 
the  court  to  determine,  as  a  question  of  law. 
whether  such  facts  show  snch  an  actual  and 
continued  change  of  possession  as  will  render 
a  transfer  of  personal  property  valid  as  against 
croditors  of  tlie  seller. 

5.  A  sale  of  personal  property  may  be  valid 
and  enforceable  as  between  the  vendor  and 
vendee,  and  yet  void  as  against  creditors  of 
the  vendor,  where  such  sale  is  unaccompanied 
by  immediate  delivery,  and  not  followed  by 
actual  and  continued  change  of  possession. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kingfisher  coun- 
ty;  before  Justice  John  C.  Tarsney. 

Action  by  Charles  W.  Walters  against  John 
A.  Ratllff,  sheriff.  A  Judgment  for  plaintiff 
was  reversed  on  appeal  to  the  district  court, 
and  be  appeals.    Affirmed. 

J.  C.  Robberts  and  George  B.  Robberts,  for 
plaintiff  In  error.  Ellis,  Reed,  Cook  &  Ellis, 
for  defendant  in  error. 


BURFORD,  C.  J.  The  plaintiff  in  error, 
Charles  h.  Walters,  commenced  his  action  in 
the  probate  court  of  Kingfisher  county  against 
John  A.  Ratliff  as  sheriff,  to  recover  4  stacks 
of  wheat  In  the  field,  and  275  bushels  of 
wheat  in  the  elevator.  The  plaintiff  alleged 
that  he  was  the  owner  and  entitled  to  the 
possession  of  said  wheat,  and  that  it  was  of 
the  value  of  !f.'>30,  and  that  the  defendant 
wrongfully  detained  said  wheat  from  him. 
He  prayed  Judgment  for  the  return  of  said 
wheat  or  Its  value,  and  $100  damages.    An 
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affldavlt  In  replevin  was  filed,  but  the  prop- 
erty was  never  seized  under  the  writ  in  re- 
plevin, and  the  action  proceeded  as  one  for 
the  vaiue  of  the  property  only.  The  answer 
was  a  general  denial.  Trial  was  bad  in  the 
probate  court,  and  Judgment  rendered  in  fa- 
vor of  plaintiff  for  the  sum  of  $371.  Ratllff 
appealed  to  the  district  court,  where  the  case 
was  again  tried  to  a  Jury,  and  Judgment  ren- 
dered for  defendant  on  a  demurrer  to  plain- 
tiff's evidence.  The  defendant  in  error  has 
moved  in  this  court  to  dismiss  the  cause  for 
the  reason  that  the  probate  court  was  with- 
out Jurisdiction  of  the  subject-matter  of  the 
action,  that  the  district  court  acquired  no 
Jurisdiction,  and  that  this  court  is  without 
jurisdiction.  Before  deciding  the  cause  on 
its  merits,  it  la  Incumbent  on  this  court  to  de- 
termine this  question  of  jurisdiction.  The 
defendant,  BatiifT,  is  named  in  the  title  of 
the  action  as  "John  Ratllff,  as  Sheriff  of  King- 
fisher County,  O.  T."  It  Is  alleged  In  the  pe- 
tition that  "the  defendant  Is  the  duly  elected, 
-qualified,  and  acting  sheriff  of  KingflBher 
county,  Oklahoma  territory";  "that  said  de- 
fendant wrongfully  and  unjustly,  as  said 
sheriff,  detains  the  same,  and  the  possession 
thereof,  from  the  plaintiff,"  "wherefore  the 
plaintiff  prays  judgment  against  said  defend- 
ant as  sheriff,"  etc.  The  defendant,  before 
trial  in  the  probate  court,  moved  to  dismiss 
the  cause  for  the  reason  that  it  was  an  "ac- 
tion against  an  officer  for  misconduct  in  of- 
fice," and  that  the  probate  court  had  no  Juris- 
diction of  said  cause.  The  motion  was  over- 
ruled, and  after  judgment  the  defendant  ap- 
pealed to  the  district  court.  In  the  district 
fourt  the  defendant  renewed  his  motion  to 
dismiss  for  want  of  Jurisdiction  in  the  pro- 
bate court,  and  said  motion  was  again  over- 
rnled.  He  now  again  renews  the  motion  here 
for  same  reasons. 

The  statute  conferring  Jurisdiction  on  pro- 
hate  courts  in  civil  causes  (section  1562,  St. 
1893)  provides:  "Probate  courts  In  their  re- 
spective counties  shall  in  addition  to  the 
powers  conferred  upon  them  by  the  probate 
chapter  of  the  territory,  have  and  exercise 
the  ordinary  powers  and  Jurisdiction  of  Jus- 
tices of  the  peace,  and  shall  in  civil  causes 
have  concurrent  Jurisdiction  with  the  dis- 
trict court  in  all  civil  cases  in  any  sum  not 
exceeding  one  thousand  dollars,  exclusive  of 
costs,  and  in  actions  of  replevin  where  the 
-appraised  value  of  the  property  does  not  ex- 
ceed that  sum;  and  the  provisions  of  the 
chapter  on  civil  procedure  relative  to  justices 
-of  the  peace  and  to  practice  and  proceedings 
in  the  district  court  shall  apply  to  the  pro- 
eeedings  in  all  civil  actions,  prosecuted  be- 
fore said  probate  courts:  provided,  that  pro- 
bate courts  shall  not  hare  Jurisdiction:  First, 
In  any  action  for  malicious  prosecution;  sec- 
ond, in  any  action  against  officers  for  mis- 
<«nduct  in  office  except  where  hlse  proceed- 
■  Ings  can  be  had  before  Justices  of  the  peace." 
The  causes  for  misconduct  of  officers  in  which 
justices  of  the  peace  may  entertain  Jurisdic- 
tion ate  governed  by  subdivision  7,  t  4040,  St 


1893,  which  reads  as  follows:  'To  proceed 
against  constables  failing  to  make  return, 
making  false  return,  or  falling  to  pay  over 
money  collected  on  execution  Issued  by  such 
Justice."  This  last  provision  Is  a  part  of  the 
Civil  Code,  adopted  from  Kansas,  while  the 
former  is  a  part  of  the  act  extending  the  ju- 
risdiction of  probate  courts,  which  was  rati- 
fied by  an  act  of  congress.  It  is  contended 
by  counsel  for  defendant  in  error  that  the 
probate  court  can  in  no  case  exercise  any 
greater  jurisdiction  than  that  of  a  justice  of 
the  peace  In  actions  against  officers  for  mls- 
C(Miduct  in  office,  and  that  such  courts  in  this 
class  of  cases  are  limited  to  proceedings 
against  constables  for  misconduct  It  is  fur- 
ther contended  that  the  case  under  considera- 
tion is  one  to  recover  damages  against  the 
sheriff  for  misconduct  in  office.  We  are  not 
disposed  to  question  the  first  contention,  but 
is  the  second  weii  founded?  It  does  not  nec- 
essarily follow  that,  because  the  wrongful  act 
of  the  sheriff  is  an  incident  to  the  cause  of 
action  pleaded.  It  is  an  action  against  the 
officer  for  misconduct  in  otnce.  Nor  does  It 
follow  that  the  probate  court  loses  jurisdic- 
tion of  a  cause  of  action,  clearly  within  Its 
jurisdiction,  because  It  happens  to  Involve  the 
wrongful  conduct  of  an  officer.  The  probate 
court  has  no  Jurisdiction  of  the  crime  of 
horse  stealing,  yet  It  would  have  jurisdiction 
In  an  action  to  replevy  the  stolen  horse,  and 
it  would  not  lose  jurisdiction  by  proof  of 
the  fact  that  the  subject  of  the  replevin  action 
had  been  feloniously  stolen  by  the  defendant. 
The  probate  court  also  has  Jurisdiction  of 
common  assault,  but  such  jurisdiction  will 
not  be  defeated  because  the  assault  was  the 
wrongful  act  of  an  officer  attempting  to  dis- 
charge an  official  duty.  The  question  of  ju- 
risdiction must  be  determined  from  the  gist 
and  purpose  of  the  action.  The  petition  In 
the  case  at  bar  sets  up  a  cause  in  replevin. 
It  is  an  action  to  recover  specific  personal 
property  or  its  value,  and  for  damages  for 
detention.  It  cannot  be  denominated  an  ac- 
tion against  an  officer  for  misconduct  in  of- 
fice. It  may  be  true,  and  probably  is,  that  if 
the  defendant,  as  sheriff,  took  the  property 
In  question  upon  a  writ  against  some  other 
person,  and  held  the  plaintiff's  property  on 
such  writ,  and  by  virtue  of  such  writ,  then 
he  might  be  proceeded  against  for  damages, 
and  as  such  officer  his  bondsmen  might  be 
liable  for  his  misconduct;  but  in  this  case 
the  bondsmen  are  not  sued,  and  there  is  no 
attempt  to  charge  him  as  an  officer  for  official 
misconduct,  and,  even  though  the  facts  prov- 
en might  make  a  case  of  official  misconduct. 
It  would  not  change  the  character  of  the  case 
made  by  the  petition.  The  Kansas  cases  cit- 
ed by  defendant  in  error  are  not  Inconsistent 
with  this  theory.  The  case  of  Xeal  v.  Kel- 
ler, 12  Kan.  247,  was  an  action  brought  be- 
fore a  justice  of  the  peace  against  another 
justice  of  the  peace  to  recover  money  which 
he  had  collected  in  his  official  capacity,  and 
had  failed  to  pay  over  on  demand.  The  court 
held  that  this  was  an  official  act,  and  his  <^- 
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clal  duty  required  him  to  pay  over  the  money, 
and  his  failure  on  demand  constituted  mis- 
conduct in  office.  It  was  held  that  the  Jus- 
tice court  had  no  Jurisdiction,  because  the 
action  was  one  of  official  misconduct.  The 
case  of  Brockett  v.  Martin,  11  Kan.  378,  was 
an  action  against  a  justice  of  the  peace  and 
his  sureties  on  an  official  bond,  to  recover 
for  money  collected  by  the  Justice  upon  a 
Judgment  recorded  on  his  docket  The  only 
question  decided  was  whether  the  Justice 
held  the  money  by  virtue  of  his  office,  or  as 
agent  for  the  Judgment  creditor.  There  Is 
nothing  In  the  case  applicable  to  the  ques- 
tion at  bar.  The  case  of  Dodge  v.  Klncald, 
30  Kan.  346,  1  Pac.  107,  was  an  action  on  a 
constable's  bond,  to  recover  money  collected 
by  him  on  an  execution  Issued  by  the  Justi' 
and  not  paid  over  by  such  constable.  It  was 
properly  held  that  by  the  terms  of  the  stat- 
ute the  Justice  of  the  peace  had  jurisdiction 
of  such  action.  It  had  been  contended  that 
the  Justice  should  proceed  summarily.  In- 
stead of  by  civil  action  on  the  bond.  We  do 
not  question  the  correctness  of  any  of  these 
decisions,  nor  do  they  conflict  with  our  views 
In  this  case.  The  case  cited  from  the  Ohio 
supreme  court  (Smith  v.  Josselyn,  40  Ohio  St. 
400)  holds  that  a  seizure  of  the  goods  of  A. 
under  color  of  process  against  B.  Is  official 
misconduct  in  the  officer  making  the  seizure, 
and  is  a  breach  of  the  conditions  of  bis  offi- 
cial bond,  for  which  his  sureties  will  be  lia- 
ble, but  It  Is  not  held  thnt  no  other  remedy 
would  be  available.  We  regard  tlie  Nebraska 
eases  as  sound  In  principle,  and  supported  by 
logic  and  reason.  That  state  has  a  statute 
identical  with  ours  on  the  question  of  Juris- 
diction of  justices  of  the  pence.  In  the  case 
of  Miller  V.  Robey  (Neb.)  4  N.  W.  <U>.  the 
plaintiff  brought  an  action  for  conversion, 
and  recovered  damages.  On  appeal  Mr.  .Tus- 
tlce  Maxwell,  for  the  court,  said:  "It  ap- 
pears from  the  record  that  Miller  was  sheriff 
of  York  county,  and  took  the  goods  In  ques- 
tion imder  an  order  of  attachment  In  an  ac- 
tion wherein  J.  E.  Porter  &  Son  were  plain- 
tiffs and  Samuel  Robey  defendant,  and  Judg- 
ment was  rendered  against  Robey  for  the 
sum  of  $38.60,  and  that  the  property  so  lev- 
led  upon  was  applied  In  payment  of  said 
Judgment.  There  Is  no  allegation  In  the  peti- 
tion that  the  officer  acted  In  bad  faith  In  mak- 
ing the  levy,  or  that  he  had  reason  to  believe 
that  the  goods  belonged  to  Mary  E.  Robev: 
the  allegation  of  the  petition  being,  'And  said 
plaintiff  avers  that  then  and  there  the  said 
property  being  found  and  converted  and  dis- 
posed of  the  same  to  their  (the  defendants') 
own  use  and  benefit)  to  the  damage  of  said 
plaintiff  In  the  sum  of  three  hundred  dol- 
lars.' The  action  Is  therefore  not  for  miscon- 
duct in  office,  but  for  the  value  of  the  prop- 
erty taken.  Misconduct  In  office  may  be  de- 
fined as  unlawful  behavior  or  neglect  by  a 
public  officer  by  which  the  rights  of  the  par- 
ties have  been  affected.  Thus,  a  sheriff  or 
constable  Is  liable  to  a  plaintiff  for  refusal  or 
neglect  to  serve  process,  or  want  of  diligence 


In  service;  for  the  escape  of  a  defendant  who 
was  lawfully  arrested  on  civil  process,  either 
mesne  or  final;  for  neglect  or  refusal  to  re- 
turn process;  for  making  a  false  return;  for 
negligently  caring  for  goods,  whereby  some 
of  them  are  lost;  for  neglect  to  pay  over 
moneys  collected,  and  tne  like.  •  •  •  But 
this  action,  not  being  for  misconduct  In  of- 
fice, should  have  been  brought  before  a  Jus- 
tice of  the  peace."  In  the  case  of  Nelhardt  v. 
Kilmer  (Neb.)  10  N.  W.  531,  where  salt  was 
commenced  before  a  Justice  of  the  peace  for 
taking  and  converting  personal  chattels,  the 
defendant  took  the  property  as  sheriff  on 
process  against  another  party.  It  was  claim- 
ed that  the  action  was  against  an  officer,  an<' 
for  misconduct  in  office,  and  that  the  court 
was  without  Jurisdiction.  The  court  said: 
"There  can  be  no  doubt  tnat  under  the  au- 
thorities the  plaintiff  could  have  brought  his 
action  against  the  sheriff  and  his  sureties, 
and,  by  proper  averments  and  proofs,  made 
this  an  action  for  misconduct  in  office,  and 
the  official  sureties  of  the  sheriff  would  be 
held  for  the  damages  caused  by  such  mis- 
conduct. In  such  case  a  Justice  of  the  peace 
would  not  have  Jurisdiction,  the  same  be- 
ing prohibited  by  section  907  of  the  Code. 
But  is  the  plaintiff  restricted  to  this  rem- 
edy, and  consequently  to  a  court  of  record 
in  which  to  prosecute?  None  of  the  cases 
cited  go  that  far.  The  fact  of  tue  defend- 
ants being  sheriff  and  deputy  sheriff,  re- 
spectively, does  not  exempt  them  from  the 
action  of  trespass  or  of  trover  and  conver- 
sion. The  petition,  as  the  writer  understands 
it,  presents  a  cause  of  action  of  the  latter 
designation,  as  actions  at  law  were  formerly 
known,— a  cause  of  action  of  which  a  Justice 
of  the  peace  has  unquestioned  jurisdiction." 
The  ease  of  Spielman  v.  Flynn  (Neb.)  27  X. 
W.  224,  approves  the  two  former  cases,  and 
states  the  law  thus:  "When  the  amniint 
claimed  does  not  exceed  ?200,  and  an  action 
is  brought  against  the  sheriff  for  the  value  of 
property  sold  by  him  under  an  executJon  In 
his  hands,  and  there  Is  no  charge  of  miscon- 
duct, a  Justice  of  the  peace  has  jurisdiction." 
In  our  opinion,  the  Nebraska  cases  quoted 
from  properly  state  the  law.  It  was  not  the 
purpose  of  the  legislature  to  deprive  the  Jus- 
tices' courts  of  jurisdiction  In  the  actions  of 
replevin,  trespass,  and  trover  and  conversion, 
because  the  defendant  might  happen  to  be  a 
sheriff,  or  because  of  the  fact  that  such  sheriff 
had  taken  the  wrong  property  under  a  writ 
of  attachment,  replevin,  or  execution.  It  is 
only  in  those  cases  where  the  aotl'-n  is  against 
the  officer  as  such,  or  on  his  official  bond,  and 
the  gist  of  the  action  Is  the  enforcement  of 
a  remedy  for  some  violation  or  omission  of 
official  duty,  and  official  misconduct  is  al- 
leged and  relied  upon  as  the  foundation  for 
a  recovery,  that  the  statutory  prohibition  is 
Intended  to  apiily.  The  action  in  the  case  at 
bar  is  the  ordinary  action  in  replevin,  or  for 
conversion,  to  recover  the  value  of  the  chat- 
tels taken.  There  is  no  allegation  that  the 
defendant,  as  sheriff,  acted  maliciously,  wiU- 
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fully,  or  In  btd  ftoith,  and  it  does  not  appear 
that  It  was  the  purpose  of  the  pleader  to 
charge  or  rely  upon  any  official  misconduct. 
We  think  the  probate  court  had  Jurisdiction, 
and  that  the  cose  Is  properly  here  for  review. 
We  now  proceed  to  review  the  case  upon 
the  merits.  The  cause  was  tried  to  a  Jury. 
The  proof  submitted  by  the  plaintiff  Is  to 
the  effect  that  me  plaintiff,  Charles  Wal- 
ters, and  John  Walters  were  brothers;  that 
.Tohn  lived  on  a  homestead  in  Kingfisher 
county,  and  was  engaged  in  farming.  Charles 
was  a  single  man,  and  worked  as  a  farm  la- 
borer, sometimes  in  Oklahoma,  and  some- 
times in  Kansas.  In  the  summer  of  1895  the 
brothers  made  an  agreement  whereby  Charles 
waa  to  go  to  Kansas,  and  work  and  earn 
money  to  procure  seed  wheat  and  send  to 
John,  and  John  would  sow  some  wheat  for 
Charles,  and  give  him  the  crop  In  payment 
for  the  seed  wheat.  Pursuant  to  this  agree- 
ment, Charles  went  to  Kansas,  and  he  pro- 
cured and  sent  to  John  30  bushels  of  wheat, 
which  was  planted,  and  a  crop  raised.  The 
next  fall  (1896)  John  sowed  25  acres  of  wheat 
In  a  particular  field  on  his  place,  which  he 
Intended  for  Charles,  in  payment  for  the  30 
bushels  of  seed  wheat.  Charles  returned  to 
John's  In  the  winter  of  1896  or  spring  of 
1807,  and  was  informed  by  John  that  the  25 
acres  of  wheat  was  his.  Charles  lived  in 
John's  family,  and  worked  for  him,  as  a 
farm  lalwrer,  for  wages.  The  wheat  ma- 
tured, and  was  harvested  and  stacked  on 
John's  place.  Charles  hired  .Tohn  and  a 
neighbor,  who  owned  a  reaping  machine,  to 
cut  the  wheat,  and  they  hired  Charles,  as  a 
laborer,  to  assist  The  wheat  was  sowed 
by  John  on  .Tohn's  land,  was  harvested  and 
stacked  under  his  direction,  and  remained 
on  his  farm  and  under  his  control  until  aft- 
er the  alleged  taking  by  the  defendant.  Pri- 
or to  the  bringing  of  this  action  the  Buford 
&  George  Implement  Company  obtained  a 
Judgment  in  the  district  court  of  Kingfisher 
county  against  John  Walters  for  the  sum  of 
*1.30^».77.  On  July  13,  1897,  execution  was 
Issued  on  said  judgment,  and  delivered  to 
the  defendant  Ratliff,  sheriff  of  Kingfisher 
county;  and  on  July  17,  1897,  the  execution 
was  levied  on  the  stacks  of  wheat  in  ques- 
tion, as  the  property  of  John  Walters.  The 
plaintiff  made  demand  for  the  wheat,  and  It 
was  refused.  During  the  period  between 
the  levy  and  the  trial  a  portion  of  the  wheat 
was  threshed  and  stored  In  an  elevator.  It 
seems  that  the  plaintiff  and  John  Walters 
attempted  to  take  possession  of  and  thresh 
the  wheat  after  the  levy  of  the  execution, 
but  the  sheriff  interfered  and  stopped  the 
further  disposal  of  the  wheat  Two  ricks  of 
wheat  were  afterwards  turned  over  to  John 
Walters  by  the  sheriff  as  exempt  property. 
The  sheriff  then  had  all  the  wheat  threshed, 
and  sold  It  on  the  execution,  and  applied  the 
proceeds  in  favor  of  the  Buford  &  Oeorge 
Implement  Company.  After  the  plaintiff 
had  submitted  this  proof  and  rested,  the  de- 
fendant demurred  to  the  evidence.  The 
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court  sustained  the  demurrer  and  rendered 
Judgment  for  defendant  for  his  costs.  The 
ruling  of  the  trial  court  on  the  demurrer  to 
the  evidence  is  assigned  as  error.  We  think 
there  was  no  error  in  this  ruling.  Section 
26G3.  St  Okl.  1883,  provides:  "Every  trans- 
fer of  personal  property  other  than  a  thing 
In  action  *  *  *  Is  conclusively  presumed, 
if  made  by  a  person  having  at  the  time  the 
possession  or  control  of  the  property,  and 
not  accompanied  by  an  Immediate  delivery, 
and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transfer- 
red, to  be  fraudulent,  and  therefore  void, 
against  those  who  are  his  creditors  while  he 
remains  in  possession  and  the  successors  in 
interest  of  such  creditors."  This  section  was 
adopted  from  the  statutes  of  Dakota  (Comp. 
Laws  1887,  $  46.57),  and  had  been  construed 
prior  to  its  adoption  by  our  legislature.  In 
Grady  v.  Baker,  10  N.  W.  417,  the  supreme 
court  of  the  territory  of  Dakota,  having 
this  statute  under  consideration,  said:  "It 
means  that  the  sale  shall  be  open  and  pub- 
lic, that  the  world  may  be  apprised  of  the 
change  of  ownership.  The  change  of  pos- 
session must  be  actual  and  continued,  and 
not  subject  to  some  secret  trust  between  the 
seller  and  buyer.  If  such  is  the  character  of 
the  possession,  the  statute  is  satisfied,  and 
the  sale  will  not  be  avoided."  California 
has  the  same  statute,  and  it  has  been  fre- 
quently construed  by  the  courts  of  that 
state,  and,  we  think,  correctly.  In  Stevens 
V.  Irwin,  15  Cal.  500,  the  supreme  court  of 
that  state  said:  "The  rule,  as  defined  by 
our  statute,  is  almost  in  the  language  of  that 
given  In  the  cases  which  establish  the  rule 
in  England.  It  is  true  that  some  stress  is 
laid  on  the  words  'actual'  and  'contimied' 
possession,  but  these  words  are  suggested 
by  the  facts  anu  principles  of  the  decided 
oases  referred  to.  The  word  'actual'  was 
designed  to  exclude  the  idea  of  a  mere  form- 
al change  of  possession,  and  the  word  'con- 
tinued' to  exclude  the  idea  of  a  mere  tempo- 
rary change.  But  It  never  was  the  design  of 
the  statute  to  give  such  extension  of  mean- 
ing to  this  phrase,  'continued  change  of  pos- 
session,' as  to  require,  upon  penalty  of  a 
forfeiture  of  the  goods,  that  the  vendor 
should  never  have  any  control  over  or  use  of 
them.  This  construction.  If  adopted,  would 
lead  to  very  unjust  and  very  absttrd  results. 
A  vendor  could  never  become  trustee  of  the 
goods  without  their  being  forfeited  or  liable 
for  his  debts.  If  a  livery  stable  keeper  hired 
a  horse  to  the  original  vendor,  it  would  be 
liable  for  his  debts;  or,  if  a  boarder  came 
into  a  room,  the  furniture  might  be  liable  for 
his  debts,  if  he  once  owned  it  The  'contin- 
ued change  of  possession,'  then,  does  not 
mean  a  continuance  for  all  time  of  this  pos- 
session, or  a  perpetual  exclusion  of  all  use  or 
control  of  the  property  by  the  original  ven- 
dor. A  reasonable  construction  must  be  giv- 
en to  this  language.  In  analogy  to  the  doc- 
trines of  the  courts  holding  the  general  prin- 
ciples transcribed  Into  the  statute.    The  de- 
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livery  must  be  made  of  the  property.  The 
vendee  must  take  actual  possession.  That 
possession  must  be  open  aiid  unequirocaJ, 
carrying  with  It  the  usual  marks  and  indica- 
tions of  ownership  by  the  vendee.  It  must 
be  such  as  to  give  evidence  to  the  world  of 
the  claims  of  the  new  owner.  He  must,  in 
other  words,  be  In  the  usual  relation  to  the 
property  which  owners  of  goods  occupy  to 
their  property."  In  discussing  the  manner 
of  making  actual  delivery,  the  California  su- 
preme court.  In  Lay  v.  Neville,  25  Cal.  546, 
said:  "It  was  not  Intended  by  the  fifteenth 
section  of  the  statute  of  frauds  to  make  a 
sale  void,  as  against  creditors  and  purchas- 
ers of  the  vendor,  unless  the  vendee  shall 
perform  in  every  case  what  might  in  some 
cases  be  an  Impossibility.  It  was  intended 
that  the  vendee  should  immediately  take  and 
continuously  hold  the  possession  of  the  goods 
purchased,  in  the  manner,  and  accompanied 
tvlth  such  plain  and  unmistakable  acts  of 
possession,  control,  and  ownership,  as  a  pru- 
dent bona  flde  purchaser  would  do  In  the  ex- 
ercise of  his  rights  over  the  property,  so  that 
all  persons  might  have  notice  that  he  owned 
and  had  possession  of  the  property.  The 
acts  that  will  constitute  a  delivery  will  vary 
In  the  different  classes  of  cases,  and  will  de- 
pend very  much  upon  the  character  and 
quantity  of  the  property  sold,  as  well  as  the 
circumstances  of  each  particular  case.  The 
same  acts  are  not  necessary  to  make  a  good 
delivery  of  a  ponderous  article,  like  a  block 
of  granite  or  a  stack  of  hay.  as  would  be  re- 
quired in  case  of  an  article  of  small  bulk, 
as  a  parcel  of  bullion.  It  might  properly  be 
required  that  there  should  be  a  manual  de- 
livery of  a  single  sack  of  grain  at  the  mo- 
ment of  Its  sale,  but  upon  the  sale  of  two 
thousand  sacks  this  could  not  be  done  with- 
out Incurring  great  and  unnecessary  ex- 
pense, and  departing  from  the  usual  course 
of  business.  The  same  is  true  of  the  acts 
that  may  be  required  to  manifest  'actual  and 
continued  change  of  possession'  required  by 
the  statute.  Each  case  must,  in  a  great 
manner,  depend  upon  its  own  circumstan- 
ces." The  same  construction  is  given  this 
statute  by  tlie  supreme  court  of  South  Da- 
kota In  Longley  v.  Daly.  46  N.  W.  247.  In 
Woods  v.  Bugbey.  29  Cal.  466,  the  court 
says:  "Our  statute  admits  of  no  explana- 
tion excusing  the  delivery  and  change  of  pos- 
session. Therein  is  the  difference  which  it 
Is  manifest  the  legislature  Intended,  in  or- 
der to  exclude  all  inquiry'  as  to  the  consider- 
ation paid  by  the  purchaser,  or  as  to  his  mo- 
tives and  intentions  in  the  premises.  If  in 
fact  there  was  not  an  actual  and  continued 
change  of  possession  given,  the  statute  pro- 
nounces the  transfer  fraudulent  as  to  cred- 
itors, and  courts  have  no  right  to  seek  to 
evade  its  force  and  effect.  No  excuse  or  ex- 
planation for  want  of  an  actual  and  contin- 
ued change  of  posi<essiou  can  be  entertained, 
and  it  is  quite  useless  to  cite  decisions  made 
under  the  statutes  of  Elizabeth  and  of  New 
V'orki.or  other  states,  allowing  the  want  of 


an  Immediate  delivery  and  an  actual  and 
continued  change  of  possession  to  be  ex- 
plained or  accounted  for  as  authoritative  ex- 
positions of  the  rule  which  our  statute  has 
prescribed."  These  authorities,  we  think, 
are  consistent  with  the  sitirit  and  purpose  of 
the  statute,  and  may  very  safely  be  follow- 
ed. In  the  case  before  us,  we  need  not  in- 
quire whether  there  was  a  valid  sale  and 
transfer  of  the  wheat  as  between  John  Wal- 
ters and  Charles  Walters.  The  questlim  to  be 
determined  is,  was  there  a  sale  of  the  wheat 
by  John  Walters  to  Charles  Walters,  accom- 
panied by  Immediate  delivery,  and  followed 
by  actual  and  continued  change  of  posses- 
sion? If  there  was  not,  then  the  sale  was 
conclusive  evidence  of  fraud,  as  against  the 
creditors  of  John  Walters,  although  the 
agreement  and  sale  were  such  as  that  they 
might  have  been  enforced  between  the  sell- 
er and  buyer,  and  even  though  the  buyer 
bad  no  knowledge  of  any  fraud  upon  the 
part  of  the  seller.  Stephens  y.  Hallstead,  5S 
Cal.  183;  Merrill  v.  Hurlburt,  63  Cal.  4»4: 
Edwards  v.  Bank,  59  Cal.  148;  Murphy  v. 
Mulgrew,  102  Cai  547,  36  Pac.  857.  The  de- 
murrer to  the  evidence  presented  the  ques- 
tion to  the  court,  as  one  ot  law,  whether  the 
evidence  submitted  by  the  plaintifT,  consider- 
ed In  its  most  favorable  light  for  the  plain- 
tiff, showed  an  immediate  delivery,  followed 
by  an  actual  and  continued  change  of  pos- 
session, of  the  wheat.  There  was  nothing 
in  the  evidence  from  which  It  could  be  fairly 
and  reasonably  inferred  that  any  open,  pos- 
itive change  of  possession  ever  took  place. 
There  was  nothing  done  by  which  the  gen- 
eral public  could  discern  any  outward  signs 
of  a  change  In  possession.  There  was  no 
evidence  of  such  a  delivery  aa  the  circum- 
stances of  the  case  would  reasonably  admit 
of.  Hence  the  court  was  bound  to  hold,  as 
a  matter  of  law,  that  the  attempted  sale  or 
transfer  of  the  wheat  was  fraudulent  and 
void  as  to  creditors  of  John  Waiters.  There 
was  no  apparent  change  in  the  conditions  at 
any  time.  John  planted  the  wheat  on  his 
own  ground.  He  planted  his  own  seed  with 
his  own  teams.  He  prepared  the  ground  for 
the  wheat,  and  It  grew  on  his  ground.  Dur- 
ing a  portion  of  this  time  the  plaintiff  work- 
ed for  him  as  a  farm  laborer,  and  assisted 
him  in  farming.  Whm  the  wheat  was  ready 
to  harvest  it  was  cut  by  John  Walters  and 
a  neighbor,  and  was  stacked  on  John's  farm. 
It  was  treated  the  same  as  his  own  grain. 
There  was  nothing  to  indicate  to  the  outside 
world  that  the  plaintiff  had  any  Interest  in 
the  wheat,  and  he  did  no  acts  which  to  the 
public  would  indicate  acts  of  ownership,  or  a 
purpose  to  control  the  wheat  while  growing 
or  afterwards,  until  the  sheriff  levied  the  ex- 
ecution. It  was  then  too  late  to  take  such 
possession  as  would  defeat  the  levy  of  the 
execution.  We  think  the  court  properly  sus- 
tained the  demurrer  to  the  evidence  and 
gave  judgment  for  the  defendant. 

The  only  other  ruling  complained  of  is  the 
refusal  of  the  trial  court  to  permit  the  plain- 
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tiff  to  reopen  his  ciise  and  introduce  addi- 
tional tefltlmony  after  he  had  rested  and  the 
demurrer  had  been  presented.  Upon  this 
question  we  cannot  interfere.  It  was  a  mat- 
ter wholly  within  the  discretion  of  the  trial 
court,  and,  unless  it  affirmatively  appears 
that  there  was  an  abuse  of  discretion,  the 
appellate  court  will  not  disturb  the  action  of 
the  trial  court  It  does  not  appear  that  there 
was  such  abuse  of  discretion  as  would  be 
reversible  error.  The  Jud(?nient  of  the  dis- 
trict court  is  affirmed,  at  the  costs  of  plain- 
tiff In  error.    Ail  the  Justices  concur. 


SANDERS  T.  CHICAGO.  R.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Oklahoma.     June  30,  1900.) 

COMMON   CARRIER-NKOLIOENCB— BVI DBNCK. 

1.  One  is  not  justified  in  ridiog  on  the  steps 
of  a  passenger  car,  outside  of  the  vestibule 
door,  even  though  be  has  a  ticket  for  passage 
on  that  particular  train,  and  is  unable  to  secure 
admission  to  the  coach;  and  if  one  voluntarily 
assumes  such  risk,  and  is  accidentally  thrown 
from  the  train  while  it  is  runnini;,  he  is  not 
entitled  to  damages  for  personal  injuries  receiv- 
ed thereby. 

2.  A  demurrer  to  evidence  which  does  not  rea- 
sonably support  the  allegations  of  a  petition, 
and  which  will  not  support  a  verdict,  should 
be  sustained. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kingfisher  coun- 
ty;  before  Justice  John  L.  McAtee. 

Action  by  Spencer  E.  Sanders  against  the 
(Jblcago.  Itock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

D.  K.  Cunningham,  for  plaintiff  In  error. 
M.  A.  Low,  W.  F.  Evans,  C.  O.  Blake,  and 
E.  B.  Blake,  for  defendant  in  error. 

BURWELXi,  J.  Spencer  EL  Sanders  com- 
menced this  action  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  to 
recover  the  sum  of  $20,000,  as  damages  al- 
leged to  have  been  sustained  by  him  on  ac- 
count of  personal  injuries  caused  by  the  neg- 
ligence of  the  defendant  while  plaintiff  was 
a  passenger  on  one  of  its  trains.  Issues 
were  joined,  and  a  trial  had.  After  the 
plaintiff  introduced  all  of  his  evidence  and 
rested,  the  defendant  filed  a  demurrer  to  the 
evidence,  which  was  sustained  by  the  court, 
and  judgment  for  costs  entered  for  the  de- 
fendant The  plaintiff  saved  his  exceptions 
to  this  order,  as  well  as  to  an  order  deny- 
ing blm  a  new  trial,  and  brings  the  case  here 
on  error. 

The  facts  In  this  case  are  brief.  The 
plaintiff  on  the  morning  of  the  Injury  went 
to  the  passenger  depot  of  the  defendant  in 
Kingfisher,  and  purchased  from  the  agent 
a  ticket  from  that  place  to  Dover,  which  Is 
located  a  few  miles  north  of  Kingfisher.  At 
this  time  the  north-bound  passenger  train 
was  standing  by  the  depot,  having  arrived 
some  four  minutes  before,  and  other  passen- 
gers had  gotten  on  and  off  of  it.  A  lady 
and  gentleman  entered  the  front  end  of  the 


Chair  car  a'  short  distance  ahead  of  the  plain- 
tiff, but  when  the  plaintiff  reached  the  car 
the  vestibule  door  was  closed  and  locked. 
He  stepped  onto  the  car  steps  and  shook 
the  door,  but  could  not  get  It  open.  He  then 
walked  back  to  the  other  end  of  the  chair 
car  and  tried  to  open  the  vestibule  door  there, 
but  could  not.  According  to  his  statement, 
he  stood  on  the  steps  until  the  bell  rang  for 
leaving,  and  then  shook  the  door  again. 
By  this  time  the  train  was  moving,  and  he 
concluded  to  remain  on  the  steps,  thinking 
that  some  of  the  trainmen  would  discover 
him  and  let  him  in.  But  the  other  witnesses 
say  that  after  trying  the  vestibule  door  at 
the  back  end  of  the  rhalr  car,  and  finding 
himself  unable  to  effect  an  entrance,  he 
stepped  down  on  the  depot  platform  and 
started  toward  the  north  end  of  the  car,  and 
that  at  this  time  the  bell  began  ringing  and 
the  train  started,  whereupon  he  stepped 
back  onto  the  steps  at  the  back  end  of  the 
chair  car  and  rode  off.  This  difference, 
however,  we  deem  ImmateriaL  At  the  time 
plaintiff  arrived  at  the  train  all  of  the  pas- 
sengers had  gotten  on  and  off,  and  all  of  the 
trainmen  had  returned  to  the  train,  or  at 
least  none  of  them  were  on  the  depot  plat- 
form or  In  sight  The  ordinary  stop  of  this 
train  at  Kingfisher  was  five  minutes,  and 
this  was  about  the  time  consumed  that  morn- 
ing. Plaintiff  rode  on  the  car  steps  outside 
of  the  vestibule  door  until  the  train  reached 
a  point  a  short  distance  north  of  Dover. 
Here,  without  any  force  by  or  knowledge  of 
the  agents  of  the  defendant,  he  accidentally 
fell  off  of  the  train,  and  received  the  injury 
complained  of. 

Viewing  this  evidence  In  Its  most  favora- 
ble light,  the  plaintiff  is  not  entitled  to  re- 
cover, and  the  demurrer  was  properly  sus- 
tained. Many  authorities  are  cited  by  the 
appellant  to  the  effect  that  railway  compa- 
nies are  bound  to  provide  proper  accom- 
modations and  to  use  all  reasonable  pre- 
cautions for  the  safety  of  their  passengers. 
The  correctness  of  the  decisions  Is  not  ques- 
tioned in  this  opinion.  However,  the  de- 
fendant company  had  used  these  precau- 
tions. Vestibule  doors  on  cars  are  for  the 
purpose  of  preventing  passengers  going  from 
one  car  to  another  while  the  train  is  mov- 
ing from  falling  off  of  the  train,  and  to  keep 
out  smoke,  dust  etc.  The  defendant  knew, 
or  at  least,  in  law.  It  Is  presumed  that  he 
knew,  that  It  was  extremely  dangerous  for 
him  to  ride  on  the  car  steps,  outside  of  the 
vestibule  door;  and  while  it  is  true  he  had 
purchased  a  ticket  possibly  to  ride  on  that 
train,  the  company  did  not  agree  that  he 
might  ride  on  the  car  steps.  His  ticket 
gave  him  passage  In  the  car.  and  not  on  the 
steps  outside,  and  when  he  voluntarily  elect- 
ed to  ride  on  the  steps  he  assumed  all  of 
the  additional  risks  Incident  thereto.  Per- 
sons have  become  familiar  with  the  extreme 
danger  of  riding  on  the  tops  of  cars  or  on 
the  steps,  and  the  courts  have  laid  down  the 
rule  that  such  acts  constitute  negligence  per 


Digitized  by 


Google 


1076 


ei  PACIFIC  REPORTER. 


(Cat 


se.  Secor  v.  Railroad  Co.  (C.  Q)  10  Fed.  16; 
8chelber  v.  Itollway  Co.  (Minn.)  63  N.  W. 
1034;  4  Elliott,  K.  R.  §  1630,  and  notes. 
While  certain  duties  are  Imposed  upon  rail- 
way companies  for  the  protection  and  safety 
of  passengers,  persons  riding  on  passenger 
trains  are  re<inired  to  use  at  least  reason- 
able diligence  and  care  for  their  own  safe- 
ty. If  the  plaintiff  was  denied  a  fair  oppor- 
tunity to  get  on  the  train  after  buying  his 
ticljet,  provided  he  bought  it  in  time  to  taice 
passage  on  that  particular  train  under  the 
rules  of  the  company,  and  the  train  was 
one  from  which  passengers  were  permitted 
to  alight  at  Dover,  and  he  suffered  any  dam- 
ages by  reason  thereof,  he  could  have  main- 
tained bis  action  for  the  same;  but  he  can- 
not recover  damages  from  the  company  for 
an  injury  which  was  the  result  of  his  own 
rash  act,  and  which  imperiled  his  life  from 
the  very  moment  the  train  reached  full 
speed.  The  evidence  of  the  plaintiff  and  his 
witnesses  did  not  reasonably  support  the 
allegations  of  the  petition,  and  if  a  verdict 
had  been  returned  for  the  plaintiff  the  trial 
•court  would  have  been  compelled  to  set  it 
iiside.  Therefor©  the  demurrer  to  the  evl- 
■dence  was  properly  sustained.  For  the  rea- 
sons herein  expressed,  the  Judgment  of  the 
•court  below  Is  affirmed  at  the  costs  of  plain- 
tiff In  error.  All  of  the  Justices  concurring, 
except  McATEB.  J.,  who  presided  at  the  i 
trial  below,  not  sitting. 


POWERS  ▼.  HITCHCOCK.     (Sac.  675.) 

.(Supreme  Court  of  California.    July  24,  1000.) 

BISECTIONS —CONTEST  —  COMPLAINT  —  SUFFI- 
CIENCY —  NOMINATION  CERTIFICATE  —  ISSU- 
ANCE—NOMINATION BY  PETITION  —  LEOALi 
PRESUMPTION. 

1.  Under  Code  Clr.  Proc.  §S  1111-1127,  which 
:authorize  an  election  to  be  contested  for  mal- 

condiict  on  part  of  the  board  of  election,  or  the 
inoligibiiity  of  the  person  elected,  or  for  brib- 
ery, or  on  account  of  illegal  votes,  a  complaint 
which  alleges  that  defendant  was  illegally 
■elected  justice  of  the  peace,  because  no  con- 
vention ever  assembled  nominating  him,  and 
that  his  nomination  was  never  certified  to  the 
county  clerii.  does  not  Rtate  a  canse  of  action. 

2.  Under  Code  Civ.  Proc.  §  1903,  subd.  15. 
providing  that  a  presiimptlou  that  an  official 
.duty  had  been  regularly  performed  is  satisfac- 
tory if  imoontradicteii,  where  a  complaint  al- 
leged that  the  county  clerk  placed  the  name  of 
dofeudaut  on  the  ticket  as  a  candidate  for 
jusitice  of  tlip  peace,  and  that  a  certificate  of 
election  had  been  issued  to  him,  in  the  al)sencc 
.of  an  allegation  to  the  contrary  it  will  be  pre- 
sumed that  the  clerk  regularly  performed  his 
duties. 

3.  Under  Pol.  Code,  |  IISS,  providing  that 
.a  candidate  for  a  piililic  office  may  be  nomin- 
ated by  a  petition  signed  by  voters  equal  in 
number  to  3  per  cent,  of  the  vote  cast  at  the 
Insit  election,  where  a  complaint  alleged  tliat  no 
convention  of  the  township  had  asseniblod 
noniinntiiig  defendant  as  justice  of  the  peace, 
and  that  his  nomination  had  never  been  certi- 
fied to  the  county  clerk,  in  the  absence  of  an 
avi-rniont  to  the  coutrar.v,  it  will  be  presumed 
that  he  was  nominated  liy  a  petition  of  voters 
(Hpial  to  3  r>er  cent,  of  the  votes  cast  at  the 
lust  election. 


Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Solano  county. 

Action  by  O.  B.  Powers  against  A.  F. 
Hitchcock.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

E.  M.  Billings,  for  appellant.  Coghlan  & 
Henry,  for  respondent 

COOPER,  C.  A  demurrer  was  sustained 
to  plaintiff's  amended  complaint,  and  Judg- 
ment entered  for  defendant.  This  appeal  Is 
from  the  Judgment,  and  for  the  purpose  of 
reviewing  tlie  order  sustaining  the  demturer. 
The  complaint  allegi>s.  In  substance,  as  fol- 
lows: That  idaintiff  was,  at  the  general  elec- 
tion held  In  18!H,  duly  elected  to  the  office 
of  Justice  of  the  peace  in  the  township  of 
Suisun,  county  of  Solano,  and  qualified,  and 
has  continued  to  and  was  at  the  time  of  the 
commencement  of  this  action,  December  17, 
1898,  exercising  the  functions  of  such  Justice 
of  the  peace;  that  at  a  primary  election  held 
In  said  Suisun  township,  and  at  a  Republican 
county  convention  held  at  the  city  of  Vaca- 
vlUe,  prior  to  the  general  election  in  Novem- 
ber, 1898,  the  defendant  claimed  to  have  re- 
ceived tiie  Republican  nomination  of  Suisun 
township  for  the  said  ottlce;  that  no  secre- 
tary and  chairman  of  any  such  convention 
ever  certified  any  such  nomination  to  the 
county  clerk  of  said  county,  and  that  no  dele- 
gates representing  Suisun  township  ever  or- 
ganized or  assembled  together  as  a  conven- 
tion for  the  puri>08c  of  nominating  any  jus- 
tice of  tlie  pence  for  said  township,  and  that 
such  Republican  convention  did  not  nominate 
defendant  for  such  office;  that  the  county 
clerk  placed  the  defendant's  name  upon  the 
tickets  used  at  the  general  election  held  on 
the  8th  day  ot  November,  1808,  but  that  by 
reason  of  the  fact  that  defendant  bad  not 
been  properly  nominated  there  was  no  legal 
election,  and  that  plaintiff  is  entitled  to  hold 
over  as  Justice  of  the  peace  by  reason  there- 
of; that  there  has  been  issued  to  defendant 
a  certificate  of  election,  and  he  will,  unless 
restrained,  attempt  to  exercise  the  duties  and 
functions  of  the  said  office.  The  prayer  is  for 
an  injunction  restraining  the  defendant  from 
atteuipttng  to  exercise  the  office  of  Justice  of 
the  peace,  and  that  it  be  decreed  that  plain- 
tiff was  iegali.v  elected  to  the  said  office. 

We  think  the  demurrer  was  properly  sus- 
tained. Counsel  for  appellant  says  in  his 
brief:  "The  Important  and  only  question  In 
this  case  is  this:  Can  a  man,  by  an  unlaw- 
ful process,  obtain  a  nomination,  and  retain 
the  fruits  accruing  as  the  direct  result  of  this 
wrongful  act?"  There  are  two  separate  and 
distinct  methods  provided  In  the  Code  of  Civil 
Procedure  to  test  the  title  to  an  office.  The 
first  is  by  proceedings  In  the  nature  of  quo 
warranto  against  any  person  who  usurps  or 
intnidps  Into  a  public  office.  Code  Civ.  Proc. 
g|  802-KlO.  Here  there  is  no  allegation  or 
suggestion  that  the  defendant  has  usurped 
or  intruded  into  any  office,  but,  on  the  con- 
trary, it  is  aUeged  that  the  plaintiff  la  stiU 
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holding  and  ezerdsiiii;  the  oiBce.  Hence  It 
cannot  be  claimed  that  tblB  Is  a  proceeding 
under  the  provlesions  of  tbe  above  sectiona. 
The  second  Is  by  contesting  the  election  aa 
provided  In  Id.  ti  1111-1127.  The  latter 
method  provides  that  any  elector  of  a  county 
or  political  subdivision  thereof  may  contest 
the  right  of  any  person  declared  elected  to  an 
office  to  be  exercised  therein  for  any  of  tbe 
following  causes:  "(I)  For  malconduct  on 
the  part  of  the  board  or  Judges  or  any  mem- 
ber thereof.  (2)  When  the  person  whose 
right  to  the  office  Is  contested  was  not  at  tbe 
time  of  tbe  election  eligible  to  such  office. 
(3)  When  tbe  person  whose  right  is  contested 
has  given  to  any  elector  or  Inspector,  Judge 
or  clerk,  any  bribe  or  reward,  or  has  offered 
any  such  bribe  or  reward  for  tbe  purpose  of 
procuring  bis  election,  or  has  committed  any 
other  offense  against  the  elective  franchlso 
defined  in  title  four,  part  one,  of  the  Penal 
Code.  (4)  On  account  of  Illegal  votes."  The 
complaint  does  not  attempt  to  allege  as 
grounds  of  contest  any  of  the  matters  set 
forth  In  either  of  the  said  subdivisions.  The 
right  to  contest  an  election  is  purely  statu- 
tory, and  must  be  determined  In  accordance 
with  the  terms  of  tbe  statute.  Austin  v. 
Dick,  100  Cal.  201,  34  Pac.  655;  Carlson  v. 
Burt,  111  Cal.  129,  4S  Pac  683.  The  fact  that 
defendant  wrongfully  procured  bis  nomina- 
tion or  hod  his  name  illegally  placed  upon  the 
tickets,  not  being  within  the  provisions  of 
section  Till,  Code  Civ.  Proc,  is  not  ground 
for  contest  Meredith  v.  Christy,  64  Cal.  05, 
27  Pac.  863.  The  slatute  having  provided  a 
mode  for  contesting  an  election,  that  mode 
must  be  followed.  McCrary,  Elect.  fS  436, 
437;  Dickey  v.  Reed,  78  111.  263.  Even  if 
we  should  hold  that  this  action  In  its  present 
form  can  be  maintained,  and  that  If  defend- 
ant's name  was  wrongfully  placed  upon  the 
tickets  it  would  be  cause  for  declaring  his 
election  Illegal,  still  the  complaint  would  fall 
to  state  a  cause  of  action.  It  states  that  the 
county  clerk  placed  the  name  of  defendant 
upon  the  ticket  used  at  the  election,  and  that 
a  certlflcBte  of  election  has  been  issued  to 
him.  We  must  presume  that  official  duty- 
was  regularly  performed.  Code  Civ.  Proc  | 
19G3,  subd.  15;  Weaver  v.  Falrchild,  50  Cal. 
360.  While  the  complaint  attempts  to  show 
that  defendant  was  not  nominated  for  the  of- 
fice, it  nowhere  alleges  or  shows  that  he  was 
not  nominated  by  a  petition  or  certificate 
containing  the  signatures  of  3  per  cent,  of 
the  vote  cast  at  the  last  preceding  election  in 
the  township.  Pol.  Code,  {  1188.  In  the  ab- 
sence of  an  averment  to  the  contrary,  we 
must  presume  that  tbe  defendant  was  nom- 
Inoted.  and  that  he  was  elected,  and  the  cer- 
tificate of  election  duly  issued  to  him.  The 
Judgment  should  be  affirmed. 

We  concur:    CHIPMAN.  C;  GRAY,  a 

PER  CUBI.IM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  afilrm- 
ed. 


incaLin 
FARMIBIRS'  BXCe.   BANK  OF  SAN   BER- 
NARDINO V.  AliTURA  GOLD  MILL  & 
MINING  CO.  et  aU    (L.  A.  632.) 

(Supreme  Court  of  California.    July  20,  1900.) 

BILLS  AND  NOTES— INDORSEMENT— DEMAND- 
PROTEST  —  NOTICB  —  WAIVER  —  HVIDKNCB- 
ADi;iSSIDILITY  —  LOST  NOTE  —  INDEMNITT 
BOND— COSTS. 

1.  Where  plaintiff  stamped  on  the  back  of 
a  note,  "I  hereby  waive  demand  and  notice  of 
demand,  protest  and  notice  of  protest  and  non- 
payment, and  promised  to  discount  it  if  the 
holder  would  secure  the  indorsement  of  the 
defendants,  and,  after  such  indorsements  were 
procured,  plaintiff  discounted  it,  evidence  of 
uue  of  the  indorsers  that  be  did  not  intend  to 
waive  notice  was  inadmissible  against  the 
plaintiff. 

2.  One  defendant  took  a  note  to  plaintiff  hank 
for  discount,  which  the  president  promised  to 
do  in  case  he  would  obtain  the  indorsement  of 
the  other  defendants,  and  stamped  on  the  back 
of  it,  in  red  ink,  "I  hereby  waive  demand  and 
notice  of  demand,  protest  and  notice  of  protest 
and  nonpayment,"  beneath  which  all  of  the  de- 
fendants signed  their  names,  when  plaintiff  dis- 
counted the  note.  Held,  that  the  waiver  of  pro- 
test, etc.,  though  in  the  singular  number,  was 
binding  on  all  the  indorsers. 

3.  Where  a  note  had  been  lost,  and  plaintiff 
executed  an  indemnity  bond  securing  defend- 
ants against  any  loss  in  case  the  note  was 
found  and  came  into  tbe  hands  of  an  innocent 
purchaser,  which  he  filed  with  his  complaint, 
and  averred  that  fact  in  the  complaint,  and  de- 
fendants were  defeated  in  the  suit,  plaintiff 
was  not  entitled  to  recover  the  costs  which  ac- 
crued before  the  bond  was  filed. 

4.  Where  plaintiff  sued  on  a  lost  note,  and 
with  his  complaint  filed  a  bond  indemnifying 
defendants  ai^aiust  any  loss  in  case  the  note 
was  found  and  came  into  the  hands  of  an  in- 
nocent purchaser,  and  the  record  on  appeal  did 
not  show  what  costs  accrued  prior  to  the  fil- 
ing of  the  bond,  an  objection  that  plaintiff  was 
not  entitled  to  such  costs  cannot  be  sustained 
on  appeal,  since  the  court  cannot  tell  what 
part  of  the  costs  to  deduct. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Action  by  the  Farmers'  Exchange  Bank  of 
San  Bernardino  against  the  Altura  Gold  Mill 
&  Mining  Company  and  others.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

F.  W.  Gregg  and  Gordon  Hall,  for  appel- 
lants. A.  B.  Stanton  and  John  G.  North,  for 
respondent. 


OHIPMAN,  C.  Action  on  promissory  note 
for  $500,  dated  July  1,  1895,  and  payable  six 
months  after  date,  executed  by  defendant  Hut- 
son  to  defendant  tbe  mining  company,  and 
sold  to  plaintifT  before  its  maturity.  Plain- 
tiff had  Judgment,  from  which  defendants 
Maud  and  Newman  appeal,  and  come  here  on 
bill  of  exceptions.  It  appears  that  plalntlffK 
sent  the  note  to  the  Orange  Growers'  Bank 
of  Riverside  for  collection.  The  latter  bank 
subsequently  remalled  it  to  plaintiff  bank, 
and  It  was  stolen  from  the  United  States  post 
office  and  never  after  recovered.  The  form 
of  tbe  note  and  its  Indorsements  were  proved 
by  parol,  as  a  lost  instrument. 

1.  The  principal  question  Is  whether,  by 
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the  Indoraement  on  the  note,  appellants  "ex- 
pressly waived  all  rights  to  demand  notice  ot 
payment,  protest,  and  notice  of  protest,  and 
nonpayment  of  aald  note,"  as  found  by  tbe 
conrt.  It  appeared  from  the  evidence  that 
defendant  Hutson  made  the  note  payable  to 
the  mining  company;  that  defendant  Otis, 
president  of  tbe  comx>any,  requested  plaintiff 
to  discount  it  for  tbe  purpose  of  raising  funds 
for  tbe  company.  Plaintiff  consented  to  do 
so  on  condition  that  Otis  would  procure  the 
Indorsement  of  three  or  four  persons,  stocl;- 
bolders  of  tbe  company,  whose  financial 
standing  bad  been  Inquired  Into.  Otis  agreed 
to  get  the  indorsements,  whereupon  tbe  presi- 
dent of  plaintiff  bank  stamped  at  the  top  of 
the  back  of  the  note,  with  the  rubber  stamp 
used  in  tbe  banlc  for  that  purpose,  an  impres- 
sion in  red  inic,  reading  as  follows:  "For 
value  received,  I  hereby  waive  demand  and 
notice  of  demand,  protest  and  notice  of  pro- 
test and  nonpayment"  Defendant  Otis  testi- 
fied that  tbe  note  was  indorsed  by  the  com- 
pany, and  that  be  toolc  it  and  procured  the 
other  Indorsements.  It  was  also  testified  that 
tbe  signatures  on  tbe  baclc  of  tbe  note  were 
as  follows: 

"Geo.  B.  Otis,! _.  ,  .  .„_ 
"0.  K.  Maud,J°<=*-  ^^'  1®''- 
"A.  P.  Morse,  Oct.  3d,  1895. 
•T.  W.  Duckworth,  Oct  4tb,  1895. 
"G.  O.  Xewman,  Oct  8th,  1885." 
The  note  was  then  taken  to  plaintiff  by 
Otis  and  delivered  on  October  lltb,  and  tbe 
face  of  tbe  note  and  tbe  accumulated  Interest 
paid  him  by  plaintiff;  and  tbe  money  was 
passed  to  the  credit  of  the  mining  company, 
which.  It  appeared,  kept  Its  account  with 
plaintiff,  and  was  checked  out  In  due  course. 
Defendant  Otis,  on  behalf  of  plaintiff,  testi- 
fied: "I  distinctly  remember  a  waiver  of  de- 
mand, notice,  and  nonpayment  at  the  end  of 
tbe  note,"  and  be  stated  tbe  circumstances 
which  impressed  the  fact  upon  bis  memory. 
He  further  testified:  "Tbe  stamp  was  affixed 
above  the  Indorsements  of  all  the  Indorsers 
npcHi  the  note.  It  was  on  tbe  back  of  the 
note,  and  at  one  extremity  of  it;  and  the 
indorsements  were  underneath  that  and  were 
made  after  the  stamp  was  affixed."  This  evi- 
dence was  fully  corroborated  by  the  testi- 
mony of  Mr.  Drew,  the  president  of  plaintiff 
bank,  who  remembered  distinctly  having 
placed  the  stamp  on  tbe  back  of  the  note,  and 
at  Its  top,  before  banding  it  to  Mr.  Otis.  He 
also  instructed  Mr.  Otis  to  have  the  date  giv- 
en by  each  indorser  when  he  signed,  which, 
it  seems,  was  done.  Other  witnesses  also 
corroborated  this  evidence.  Appellant  Maud 
testified:  "Judge  Otis  presented  me  tbe  note 
signed  by  Mr.  Hutson,  and  be  appended  bis 
signature,  and  I  appended  mine.  There  was 
at  that  time  no  waiver  of  protest  or  indorse- 
ment of  any  Idnd  on  the  note.  Nothing  was 
said  about  my  waiving  presentation  or  notiop 
of  protest  or  demand.  When  I  Indorsed  my 
name  on  the  note,  I  did  not  intend  to  waive 
presentation  or  notice.  When  I  signed  my 
name  there  was  no  waiver  at  all  attached  to 


the  note."  Appellant  Newman  was  not  qnitd 
80  positive,  bat  be  testified:  "I  am  pretty 
sure  there  was  not  anything  else  on  the  back 
of  tbe  note.  I  surely  haven't  tbe  least  recol- 
lection that  anything  of  that  kind  was  on  tbe 
note,"— referring  to  the  waiver.  Later  In  his 
examination  he  expressed  himself  as  positive 
tbat  there  was  no  rubber-stamp  Impression 
on  the  note  when  he  signed  it  It  la  not  the 
province  of  tbis  conrt  to  decide  which  <a  these 
witnesses  gave  tbe  facts  as  they  existed. 
That  duty  devolved  upon  the  trial  court  and 
its  finding,  the  conflict  In  the  evidence  being 
so  obvious.  Is  conclusive  upon  ns.  We  do 
not  think  that  tbe  8tatem«it  of  appellant 
Mand  that  be  did  not  Intend  to  waive  pre- 
sentation or  notice  can  change  his  liability. 
Tbe  court  having  found  on  sofflclent  evidence 
tbat  tbe  indorsement  was  there  when  he  at- 
tained his  signature,  tbe  intention  of  tbe  In- 
dorser cannot  be  received  as  changing  tbe 
effect  of  the  indorsement  The  evidence  was 
inadmissible,  but  being  admitted  without 
objection  it  still  was  irrelevant  and  imma- 
teriaL  2  Rand.  Com.  Paper,  {  1864.  Besides, 
as  the  conrt  was  convinced  that  the  witness 
Mand  was  mistaken  In  one  Important  fact 
testified  to  by  him,  tbe  court  had  the  right  to 
reject  tbe  statem«it  as  to  his  Intention.  If 
the  waiver  was  there  when  Otis  signed,  so, 
also,  must  It  have  been  there  when  Mand 
signed;  for  the  latter  testified  that  they  sign- 
ed at  tbe  same  time,  and  the  date  Is  tbe 
same. 

It  seems  to  me  that  there  Is  no  room  for 
controversy,  except  as  to  the  single  proposi- 
tion advanced  by  appellants,  tbat  the  waiver 
was  in  legal  effect  the  waiver  of  Otis  only. 
It  is  contended  that  becanse  the  walvra:  was 
expressed  in  tbe  singular  nnmber,  it  la  tbe 
contract  only  of  the  one  who  first  wrote  bis 
name  thereunder,  and  tbat  snbseqnent  signa- 
tures were  mere  blank  Indorsements.  Appel- 
lants rely  upon  Bank  v.  Davis,  19  Pick.  ST3. 
Tbe  indorsement  on  tbe  back  of  the  note  In 
that  case  was  as  follows:  "Waiving  right  to 
notice.  Moses  Boberts.  Joseph  Davis."  It 
Was  held  that  the  waiver  was  that  of  Boberts 
alone,  and  tbat  the  signature  of  Davis  was  a 
blank  Indorsement  This  case  has  been  fre- 
quently referred  to  by  authors  and  courts  as 
correctly  stating  tbe  rule  of  law  on  tbe  sub- 
ject But  to  understand  tbe  mle  Intended 
to  be  there  laid  down,  some  regard  must  be 
paid  to  the  facts  of  that  case.  The  note  In 
question  was  a  renewal  note;  the  first  note 
and  its  renewal  being  the  note  of  one  Bak- 
er, payable  to  oae  Moses  Boberts  or  or- 
der. Defendant  Davis  had  received  the  mon- 
ey on  the  first  note,  and  plaintiff  agreed  to 
renew  it  for  Baker  if  be  would  get  tbe  name 
of  defendant  Davis.  Tbis  was  done^  and  tbe 
first  note  was  delivered  to  Baker,  who  ab- 
sconded. Insolvent,  and  hence  the  suit  against 
Davis.  He  averred  in  bis  answer  tbat  the 
Indorsement  at  the  name  of  Boberts,  the 
payee,  was  a  forgery,  which  plaintiffs  denied, 
but  the  court  held  that  each  party  was  left 
to  the  legal  presumption  In  his  favor  on  tbat 
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point  Tbe  court  said:  "In  tbe  dedsioo  of 
the  caae  we  must  act  upon  the  assumption 
that  the  first  Indorsement  U  valid,  as  it  is 
Implied  by  law  to  be  genulnei  and  no  proof 
is  admissible  to  show  tbe  contrary."  The 
court  held  that  defendant  was  estopped  from 
denying  tbe  genuineness  of  the  signatures  of 
the  antecedent  parties  because  plaintiffs  de- 
rived their  title  through  bim,  and  plaintiffs 
could  not  show  the  forgery,  and  have  their 
remedy  for  tbe  consideration  paid,  because 
their  title  came  by  Roberts'  Indorsement,  and 
they  did  not  buy  the  note  from  defendant, 
nor  did  they  pay  the  consideration  to  him. 
Such  is  not  tbe  situation  here.  The  stamp- 
ed form  of  waiver  was  placed  upon  the  back 
of  the  note  before  any  person  indorsed  it, 
and  was  not  placed  there  by  any  of  the  in- 
dorsers.  The  note  was  given  to  Otis  to  be 
signed  by  the  indorsers  thus  stamped,  and  the 
court  found  that  each  of  them  placed  his  sig- 
nature under  tbe  waiver  Just  as  it  left  the 
plaintlCTs  hands.  That  tbe  waiver  reads  in 
the  slnfrular  number  cannot,  under  tbe  cir- 
cumstances of  this  case,  compel  tbe  enforce- 
ment of  tbe  rule  on  which  appellants  ttHj. 
If  it  was  tbe  promise  of  all  who  signed.  It  is 
presumed  to  be  joint  and  several.  Civ.  Code, 
{  1660.  Mr.  Daniels  says:  "The  words  or 
acts  constituting  a  waiver  must,  of  course,  be 
those  of  tbe  person  entitled  to  require  that 
the  regular  steps  of  demand,  protest,  and  no- 
tice shall  be  taken;  for  it  would  be  a  sole- 
cism to  permit  one  person  to  waive  away  the 
rights  of  another.  Therefore,  If  one  indorser 
write  a  waiver  over  his  name,  It  does  not  af- 
fect another," — citing  Bank  v.  Davis,  supra. 
2  Daniel,  Neg.  Inst(4tb  Ed.)  >  1109.  Mr. 
Tiedeman,  in  his  work  on  Commercial  Paper, 
at  section  863,  says:  "If  tbe  waiver  is  made 
by  one  of  the  indorsers  in  writing,  over  his 
signature,  it  constitutes  simply  the  personal 
waiver  of  that  indorser,  and  is  not  binding 
upon  the  other  indorsers,  who  do  not  become 
a  party  to  the  waiver,"— also  citing  the  Massa- 
chusetts case,  as  also  does  Mr.  Morse  in  bis 
treatise  on  Banks  and  Banking  (Sd  Ed.)  voL 
1,  p.  20.  We  must  assume,  however,  that 
these  authors,  in  deducing  tbe  rule  on  the 
authority.  In  part,  of  the  case  dted,  did  so 
in  view  of  the  all-important  fact  that  the 
waiver  was  indorsed  on  the  back  of  the  note 
by  the  payee's  own  band,  and  signed  by  bim; 
and,  proof  to  tbe  contrary  being  inadmissible, 
tbe  waiver  necessarily  became  the  several 
act  of  Roberts,  and  Davis'  indorsement  was 
In  blank,  over  which  the  holder  had  no  right 
tQ  Insert  a  contract  of  waiver.  But  in  the 
case  here  the  waiver  was  not  so  placed.  It 
was  stamped  plainly  in  colored  ink,  and  the 
flrst  Indorser  in  the  order  of  the  signature* 
was  not  tbe  payee,  nor  did  he  place  the  waiv- 
-er  there.  Ue  was  an  accommodation  in- 
dorser, like  tbe  rest  of  them,  and  signed,  as 
th^  did,  for  the  benefit  of  the  mining  com- 
pany, of  which  he  and  they  were  stockhold- 
ers. The  plaintiff  had  a  right  to  assume,  on 
tbe  return  of  the  note  thus  signed,  that  each 
and  every  of  tbe  indorsers  was  severally 


bound  by  the  walrer.  This  view  of  the  mat- 
ter might  be  strengthened  by  reference  to  the 
distinction  made  when  the  waiver  is  printed 
on  the  back  of  the  note,  and  not  written  by 
the  payee  or  by  tbe  first  indorser.  Mr.  Ran- 
dolph speaks  of  a  printed  waiver  on  tbe  back 
of  a  note  as  part  of  the  note  Itself  (section 
106);  and  Mr.  Daniel  says  that  "the  purport 
of  tbe  instrument  is  not  only  to  be  collected 
from  tbe  four  comers,  but  from  tbe  eight 
corners;  the  memorandum  on  the  back  af- 
fecting its  operation  being  regarded  the  same 
as  written  on  its  face."  This  rule  is  thus 
stated  In  4  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
p.  456:  "If  the  tadorsem^it  containing  the 
waiver  is  placed  on  the  Instrument  at  the 
time  of  execution  or  before  indorsement,  it 
must  be  regarded  as  part  of  the  original  in- 
strument as  much  as  if  it  has  been  written 
on  tbe  face  thereof;  and  tbe  rule  as  stated  in 
regard  to  the  parties  affected  by  a  waiver 
embodied  in  the  Instrument  will  apply." 
And  in  a  foot  note  it  is  said:  "Finding  this 
printed  formula  on  the  back  of  tbe  note,  and 
placing  their  signatures  with  reference  to  it 
the  indorsers  must  be  presumed  to  have  seen 
and  read  the  words,  and  to  have  adopted 
them  as  their  contract." 

2.  It  is  claimed  that  tbe  item  of  f45.55 
costs  was  improperly  allowed,  because  no 
Indemnity  bond  was  tendered  before  the  suit 
was  begun;  citing  Randolph  v.  Harris,  28 
Cal.  662.  Tbe  complaint  alleged  "that  plain- 
tiff has  tendered  herewith,  and  has  duly 
filed  with  tbe  clerk  of  this  court,  a  full  and 
sufficient  bond,"  etc.  The  court  found  the 
fact  substantially  as  alleged  in  the  com- 
plaint and  the  evidence  supports  the  find- 
ing. Tbe  only  question  Is  whether  the  filing 
the  bond  with  tbe  clerk  of  tbe  court  contem- 
poraneously with  the  filing  of  the  complaint 
of  which  fact  the  service  of  tbe  complaint 
gave  defendants  notice,  was  sufficient  In 
Randolph  v.  Harris,  supra,  plaintiff  offered, 
in  his  complaint  to  indemnify  defendant, 
and  before  the  trial  filed  a  bond  with  the 
clerk,  and  at  the  trial  tendered  tbe  same  to 
defendant,  who  refused  to  accept  it  because 
insufficiently  stamped,  and  because  It  had 
not  been  tendered  before  suit  The  objec- 
tion as  to  the  stamps  was  cured  on  the  spot 
which  left  only  the  other  objection;  there 
being  no  objection  to  the  form  of  tbe  bond, 
at  Its  sufficiency  as  security.  Tbe  court  by 
Sanderson,  J.,  said:  "Tbe  proper  course  to 
pursue  in  such  cases  Is  for  the  plaintiff  to 
prepare  and  tender  before  suit  a  reasonable 
indemnity.  If  it  be  refused,  he  can  then  sue, 
alleging  the  tender  and  refusal,  and  keep  tbe 
tender  good  by  filing  tbe  bond  in  court  If 
at  the  trial  tbe  court  shall  be  of  the  opinion 
that  the  Indemnity  is  reasonable  and  suffi- 
cient be  will  be  entitled  to  Judgment  with 
costs.  But  be  may  sue  and  offer  in  his  com- 
plaint to  give  sucb  indemnity  as  the  court 
may  adjudge  reasonable,  and,  upon  comply- 
ing with  the  order  in  that  respect,  take  bis 
Judgment,  but  without  coats."  This  cour»e 
was  recommended  on  the  authority  of  cer- 
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tain  BngllBh  cases  cited  In  the  opinion,  and  on 
the  assumption  that  the  case  was  to  be  treat- 
ed as  one  of  equitable  cognizance,  because  a 
suit  at  common  law  cannot  be  maintained  In 
such  a  case,  but  resort  must  be  had  to  a 
Gonrt  of  chancery,  which  always  decrees  In- 
demnity against  all  future  claims  upon  the 
maker  or  acceptor  of  the  promissory  note. 
The  court  further  said:  "In  tltis  case,  as  be- 
fore stated,  there  is  no  averment  of  a  previ- 
ous tender,  and,  but  for  the  fact  that  such 
tender  seems  to  have  been  waived  by  the  de- 
fendant we  should  be  compelled  to  reverse 
the  Judgment,  so  far  as  the  allowance  of 
costs  Is  concerned.  We  think,  however,  that 
the  allowance  of  costs  was  correct.  In  view 
of  that  fact"  I  do  not  find  that  the  point 
has  been  before  this  coart  since  Randolph 
T.  Harris,  and  no  later  case  Is  cited.  The 
waiver  referred  to  In  the  opinion  arose  from 
testimony  given  by  the  plaintiff  that  "he  of- 
fered an  Indemnity  twnd  before  the  suit  was 
commenced,  and  that  the  defendant  made 
some  remark  tha,.  amounted  to  a  waiver  of 
such  bond."  The  waiver,  therefore,  did  not 
spring  from  the  fact  that  the  defendant  de- 
fended against  the  action.  The  opinion  of 
Judge  Sanderson  certainly  holds  that  al- 
though the  question  of  costs  is  left  in  such 
cases  to  the  discretion  of  the  court,  it  would 
nevertheless  be  error  to  allow  costs  to  the 
plaintiff  unless  he  had  previously  to  the  suit 
tendered  indemnity,  or  indemnity  had  been 
previously  waived.  It  will  be  observed, 
however,  that  the  decision  went  off  on  the 
fact  of  waiver,  and,  while  the  proper  course 
to  pursue  in  these  cases  Is  as  suggested  In 
the  opinion,  it  was  not  necessary  to  the  deci- 
sion to  bold  that  costs  should  not  be  allow- 
ed unless  there  had  been  a  previous  tender 
of  Indemnit.v.  The  purpose  of  the  bond  la 
to  protect  the  defendant  against  a  possible 
action  by  some  innocent  holder  of  the  lost 
paper,  shoulu  It  afterwards  be  sued  upon. 
The  bond  Is  the  equivalent  for  the  surren- 
der and  cancellation  of  the  paper  at  the  trial 
to  which  the  defendant  Is  entitled.  Ex- 
cept as  to  the  question  of  costs.  It  does  not 
concern  the  defendant  whether  the  bond 
be  furnished  at  the  trial,  or  before  suit  com- 
menced. In  the  latter  case  he  woiild  have 
an  opportunity  to  discharge  the  debt  and 
save  all  costs.  In  the  former  he  would 
have  an  opportunity  to  avoid  future  costs 
by  tendering  payment,  and  would  be  en- 
titled to  costs  accrued  np  to  that  time.  I 
cannot  see  how  any  Injury  is  visited  upon 
the  defendant  in  the  one  case  more  than 
In  the  other,  except  as  to  costs  accrued 
when  the  tender  is  made.  The  filing  of  the 
bond  at  the  time  the  complaint  is  filed,  and 
averment  of  the  fact  in  the  complaint,  of 
which  defendant  has  notice  as  soon  as  he  is 
served,  it  seems  to  me,  should  be  regarded 
as  a  tender  of  Indemnity  at  that  time;  and 
If  the  defendant  then  offers  to  pay,  or  let 
Judgment  be  taken  against  him,  he  should 
be  relieved  from  all  costs  then  accrued. 
But  U  lie  persists  In  making  a  defense  to  the 


action,  be  ahonld  be  held  for  costs  there- 
after accruing.  It  seems  to  me  that  this 
view  of  the  matter  Is  clearly  within  the 
spirit  of  section  475.  C!ode  Civ.  Proc.,  which 
directs  the  court  "to  disregard  any  error 
•  •  •  In  the  pleadings  or  proceedings 
which.  In  the  opinion  of  the  court  does  not 
affect  the  substantial  rights  of  the  partlesL" 
In  the  case  here  the  record  does  not  show 
what  costs  had  accrued  at  the  time  the  bond 
was  filed,  or  when  It  was  tendered.  We 
have  no  means  of  ascertaining  what  If  any, 
costs  should  be  deducted  as  having  accrued 
when  the  bond  was  tendered.  We  advise 
that  the  Judgment  be  affirmed. 

We  concur:    COOPER,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


utcai.  aw 
DALX  et  al.  ▼.  RUDDELL.  (S.  P.  2,380.) 
(Supreme  Court  of  California.  July  2(^  1800.) 
JUDQMENT— AFPEALr-SUPERSBOBAS. 
In  an  action  to  determine  certain  water 
rights,  plaintiffs  had  judgment  under  which 
they  were  given  the  right  to  lay  a  certain  pipe 
line  through  premises  of  defendant.  Defendant 
appealed,  and  executed  an  undertaliing,  with 
two  sureties,  in  the  sum  of  $:SOU,  as  required 
by  Code  Civ.  Proc.  {  941.  Section  949  provides 
that  the  perfecting  of  an  appeal  by  giving  the 
undertaking  required  under  section  941  shall 
stay  proceedings  in  the  court  below  on  the 
judgment  or  order  appealed  from.  Held,  that 
the  execution  of  the  undertaking  operated  to 
stay  proceedings  in  the  court  below,  and, 
where  it  appears  that  plaintiff  is  proceeding  to 
construct  the  pipe  line  notwithstanding  such 
appeal,  a  supersedeas  will  issue  to  restrain  him. 

In  bank.  Appeal  from  superior  court,  liOS 
Angeles  county. 

Action  by  John  E.  Daly,  administrator,  and 
others,  against  J.  T.  Ruddell,  in  which  plain- 
tiffs recovered  Judgment  and  defendant  hav- 
ing appealed,  asks  for  a  supersedeas  to  re- 
strain any  proceedings  under  the  Judgment. 
Supersedeas  Issued. 

Geo.  M.  Holton  and  Long  &  Baker,  for  ap- 
pellant 

PER  CURIAM.  This  case  is  before  na 
on  the  application  of  the  appellant  for  a 
supersedeas.  The  purpose  of  the  action  is 
to  determine  certain  water  rights  as  tte- 
tween  the  parties.  Plaintiffs  had  Judgment, 
from  which  defendant  appealed,  and  gave 
the  statutory  appeal  bond  in  the  sum  of 
$300.  By  the  Judgment  one  of  the  plaintiffs 
was  given  the  right  to  lay  a  certain  pipe 
line  through  premises  of  appellant  and,  not- 
withstanding the  appeal,  said  plaintiff  at- 
tempted to  lay  said  line,  and  was  obstructed 
in  doing  so  by  defendant  who  was  cited 
for  contempt  for  such  obstruction.  He  now 
asks  for  a  supersedeas  to  restrain  any  pro- 
ceedings under  the  Judgment  during  the  ap- 
peal. The  Judgment  does  not  contain  any  of 
the  directions  mentioned  in  the  Code  of  Civil 
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Procednre  from  section  942  to  section  945, 
IncInaiTe,  and  therefore  the  nndertaking  In 
the  smn  of  |300,  prescribed  In  section  041, 
"stays  proceedings  in  the  conrt  below  upon 
the  Judgment  or  order  appealed  from."  Sec- 
tion 949.  It  cannot  be  said  tliat  appellant 
is  "not  allowing  the  property  to  remain  as 
it  was  at  the  date  of  the  decree."  Dewey 
V.  Superior  Court,  81  Cal.  64,  68,  22  Pac. 
833.    Let  the  supersedeas  issue  as  prayed  for. 


129  Cal.  297 

HBNNE  V.  LOS  ANGELES  OOUNTT.    (L.  A. 

7«).)i 
(Supreme  Court  of  California.    July  20.  1900.) 

TAXATION— MORTGAGES— RECOVERY    OF    TAX- 
ES   PAID    BY    MORTGAGOR. 

Where  plaintiff  did  not  furnish  the  as- 
sessor a  sworn  statement  of  his  property,  and 
his  demand  ou  the  assessor  to  deduct  the  value 
of  an  unpaid  mortgage  from  assessment,  and 
his  petition  to  the  l>oard  of  supervisors  for  a 
reduction,  were  made  after  both  the  assessor 
and  the  board  had  turned  over  their  books,  as 
required  by  Pol.  Code,  §§  3CS2,  3C5D,  3C5C, 
3072,  and  3GS2,  he  could  not  i-ecover  taxes  paid 
under  protest  on  such  mortgage,  notwithstand- 
ing Coust.  art.  13,  §  4,  providing  that  the  own- 
er of  lauds  shall  be  assessed  the  value  thereof, 
less  the  value  of  unpaid  mortgages  thereon, 
which  shall  be  assessed  to  their  owners. 

In  bank. 

Action  by  C.  Henne  against  the  county 
of  Los  Angeles.  From  a  Judgment  In  favor 
of  defendant,  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.  The  Judgment 
in  department  (59  Pac.  780)  reversed,  and 
Judgment  of  trial  court  affirmed 

VAN  DYKE,  J.  The  court  below  sustain- 
ed defendant's  demurrer  to  the  complaint, 
and,  the  plaintiff  declining  to  amend,  Judg- 
ment was  entered  thereon  in  favor  of  defend- 
ant, and  the  question  presented  on  this 
appeal  is  as  to  the  sufficiency  of  the  com- 
plaint. Among  other  things,  it  is  alleged 
that  the  plaintiff  is  the  owner  of  certain 
property  in  the  city  of  Los  Angeles  known 
as  the  "Henne  Block,"  and  that  for  the  fiscal 
year  l«>88-89  the  assessor  of  Los  Angeles 
county  assessed  8a.d  property  for  the  sum 
of  $90,530.  It  is  also  alleged  that  on  the 
Ist  day  of  March,  1898,  and  for  more  than 
a  year  prior  thereto,  there  was,  and  still 
was,  a  mortgage  against  said  property  ex- 
ecuted by  the  plaintiff  to  the  regents  of  the 
University  of  California  for  the  sum  of 
$35,000,  and  that  no  payment  had  been  made 
on  said  mortgage.  It  is  further  alleged  that 
no  deduction  was  made,  or  credit  given,  by 
the  said  assessor  upon  said  assessment  on 
account  of  said  mortgage  for  said  fiscal  year. 
The  plaintiff  farther  avers  in  his  complaint 
that  on  the  23d  day  of  July,  1898,  he  made 
a  demand  In  writing  npon  the  said  assessor 
that  he  correct  said  assessment  by  deducting 
from  the  value  of  the  said  property  assessed 
to  plaintiff  and  affected  by  said  mortgage  the 
value  of  said  security;  that  said  assessor 
neglected  and  refused  to  make  such  correc- 

<  Rehearing  denied  August  18,  1900. 


tion  or  deduction;  that  thereafter,  on  ths 
3d  day  of  November,  1898,  the  said  plaintiff 
filed  his  verified  petition  before  the  board 
of  supervisors  of  said  defendant  county  re- 
questing said  board  to  correct,  or  order  to 
be  corrected,  upon  the  assessment  roll  of 
said  defendant  county,  the  assessment  of  the 
plaintiff,  by  deducting  from  the  value  of  said 
property,  as  assessed  to  plaintiff  and  affected 
by  said  mortgage,  the  value  of  such  security; 
and  that  said  board  of  supervisors  there- 
after denied  said  petition.  It  Is  then  aver- 
red that  plaintiff  paid  the  taxes  under  pro- 
test, and  presented  a  verified  demand  in 
writing  to  the  board  of  supervisors  of  Los 
Angeles  county  for  the  sum  claimed  to  liave 
been  overpaid,  to  wit,  $466.66%,  and  that  said 
board  of  supervisors  rejected  said  plaintiff's 
claim.  There  is  no  averment  in  the  com- 
plaint that  the  assessor  failed  to  make  a 
demand  on  the  plaintiff  as  a  taxpayer  for 
a  statement  of  his  property  as  required  by 
law,  nor  is  there  any  averment  that  the 
plaintiff,  as  a  taxpayer,  made  and  delivered 
to  the  said  assessor  a  statement  under  oath. 
By  the  constitution  (article  13,  i  4)  the  value 
of  property  affected  by  a  mortgage,  with  cer- 
tain exceptlcms,  is  to  be  assessed  and  taxed 
to  the  owner  of  the  property,  less  the  value 
of  said  security,  and  the  value  of  such  secur- 
ity shall  be  assessed  and  taxed  to  the  owner 
thereof.  In  this  case  the  mortgage  or  secur- 
ity, being  the  property  of  the  state,  was 
exempt  from  taxation,  and  could  not  be. 
assessed.  Still,  as  was  held  in  People  v. 
Board  of  Supervisors,  77  Cal.  136,  19  Pac. 
257,  the  value  of  such  security  should  be 
deducted  from  the  total  value  of  the  prop- 
erty. This  value,  however, .  depended  upon 
what  remains  still  due  upon  the  debt  and 
mortgage,  and  this  fact  the  record  of  the 
mortgage  would  not  disclose.  Had  the  plain- 
tiff furnished  the  assessor  a  statement  of 
his  property,  it  would  have  enabled  him  then 
to  make  a  deduction.  This  not  having  been 
done,  the  plaintiff  was  furnished  an  oi)por- 
tunlty  to  have  the  correction  made  by  ap- 
plying to  the  assessor  prior  to  the  time 
when  the  assessment  roll  is  required  to  be 
passed  over  to  the  board  of  supervisors. 
The  allegation  In  the  complaint  Is  that  he 
applied  to  the  assessor  on  the  23d  day  of 
July,  1808,  which  was  some  time  after  the 
work  of  the  assessor  had  been  delivered 
to  the  board  of  supervisors,  as  required  by 
law.  Pol.  Code,  §!  3052,  3«5.i,  3050,  3072. 
The  assessor,  at  the  time  the  application 
was  made,  had  no  Jurisdiction  in  the  prem- 
ises, and  could  not  make  any  correction.  If 
any  mistake  had  been  made  in  his  assess- 
ment It  is  also  alleged  in  the  complaint 
that  the  plaintiff  thereafter,  on  the  3d  of 
November,  filed  his  verified  petition  with  the 
board  of  supervisors  to  have  the  correction 
made.  This  was  also  after  the  board  of 
supervisors  had  lost  Jurisdiction  of  the  mat- 
ter.   Id.    {  3682. 

The  value  of  the  property,  aside  from  the 
assessment,  U  not  stated  in  the  complaint. 


Digitized  by 


Google 


1032 


01  PACIFIC  KErORTEai. 


iCaL 


»nd  for  aught  that  appears  the  assessment 
may  haye  been  for  the  valne  of  such  property 
over  the  amotint  of  the  mortgage.  But,  how- 
ever that  may  be,  for  an  overraluatlon  of 
the  assessment  of  property  belonging  to  a 
taxpayer  a  remedy  Is  furnished  him  by 
statute,  as  already  shown,  first  by  an  appli- 
cation to  the  assessor  at  any  time  before 
it  passes  out  of  his  hand  to  the  board  of 
supervisors,  and  thereafter  to  the  board  of 
supervisors,  until  the  assessments  have  been 
equalized  and  the  matter  has  gone  beyond 
their  control.  As  was  said  In  Osborn  ▼. 
Inhabitants  of  Danvers,  6  Pick.  S8:  "But 
great  mischiefs  would  follow  If  we  were  to 
hold  that  an  excess  of  valuation  would  ren- 
der an  assessment  illegal  and  void.  And  it 
Is  immaterial  whether  the  excess  Is  caused 
by  including  In  the  valuation  property  of 
which  the  person  taxed  is  not  the  owner,  or 
that  for  which  he  is  not  liable  to  be  taxed. 
In  both  cases  the  remedy  is  the  same. 
•  •  •  His  only  remedy  is  application  for 
abatement;  for,  when  a  new  right  Is  created 
by  statute  which  at  the  same  time  provides 
a  remedy  for  any  infringement  of  it,  that 
remedy  must  be  pursued."  It  was  the  fault 
of  the  plaintiff  himself  in  this  case  that  he 
did  not  obtain  relief  by  one  or  other  of  the 
modes  indicated,  inasmnch  as  his  application 
was  too  late  In  both  cases.  Judgment  af- 
firmed. 

We    concur:     HARRISON,    J.;     McFAR- 
LAND.  J.;  TEMPLE,  J. 


lit  Cal.  173 

SAN  DIEGO  INV.  CO.  v.  SHAW.    (Ij.  A.  728.) 

(Supreme  Court  of  California.    July  20,  1900.) 

MUNICIPAL  CORPORATIONS— STREET  IMPROVB* 
MENTS— ASSESSMENT  OF  COSTS. 

—VALIDITY. 

Under  St.  1891,  p.  201,  i  7,  subd.  1,  pro- 
vidinK  that  the  costs  of  grading  streets  shall 
be  assessed  against  the  lota  fronting  thereon, 
such  assessmenl  should  be  made  SKainst  the 
lots  fronting  on  both  sides;  and  bonce  an  as- 
sessment of  the  total  cost  of  grading  one  side 
of  a  street  against  the  lots  fronting  on  that 
aide  was  invalid 

Commissioners'  decision.  Department  1, 
Appeal  from  superior  court,  San  Diego  coun- 
ty. 

Action  by  the  San  Diego  Investment  Com- 
pany against  V.  E.  Shaw  to  enforce  collec- 
tion of  an  assessment  against  defendant's 
property  for  street  improvements.  From  a 
Judgment  in  favor  of  plaintiCT,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed. 

y.  E.  Shaw,  in  pro.  per.  Collier  &  Col- 
lier, for  respondent. 

COOPER,  O.  Action  to  enforce  a  street- 
assessment  Hen.  Plaintiff  recovered  Judg- 
ment, and  defendant  has  appealed  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial.  The  common  council 
•f  the  city  of  San  Diego  ordered  that  the 


portion  «f  Fourth  street;  on  the  east  stde  of 
the  center  line  thereof,  from  the  south  side 
of  Ivy  street  to  the  south  side  of  University 
avenue,  be  graded  to  the  official  grade. 
There  are  17  blocics  on  each  side  of  the  por- 
tion of  Fourth  street  so  ordered  to  be  grad- 
ed. These  blocks  are  subdivided  Into  lots, 
there  being  132  lota  fronting  on  said  street 
on  the  east  side  thereof  and  a  like  number 
on  the  west  side.  The  total  cost  of  the  grad- 
ing was  $0,838.32,  and  the  whole  thereof  was 
apportioned  and  assessed  against  the  lota 
fronting  on  the  east  side  of  the  street.  De- 
fendant was  the  owner  of  one  of  the  lots  on 
the  said  east  side,  and  the  assessment  against 
his  lot  was  $61.22,  being  the  amount  with 
which  it  is  sought  to  charge  the  lot  in  this 
action.  Whether  or  not  the  Judgment  is  cor- 
rect depends  upon  the  validity  of  the  as- 
sessment so  made.  Did  the  city  authorities 
have  any  power  to  assess  the  entire  cost  of 
grading  the  street  upon  the  lots  on  one  side 
thereof?  The  act  of  1885  (St.  188o,  p.  147). 
commonly  called  the  "Vrooman  Act,"  as 
amended  March  31,  1891  (St.  1891.  p.  196>. 
provides  (section  2):  "Whenever  the  public 
interest  or  convenience  may  require,  the  city 
council  is  hereby  authorized  and  empowered 
to  order  the  whole,  or  any  portion,  either  in 
length  or  width  of  the  streets  •  •  *  of 
any  such  city  graded  or  regraded  to  the  of- 
ficial grade."  Section  7,  subd.  1:  "The  ex- 
penses incurred  for  any  work  authorized  by 
this  act  •  •  •  shall  be  assessed  upon  the 
lots  and  lands  fronting  thereon  except  as 
hereinafter  specifically  provided;  each  lot  or 
portion  of  a  lot  being  separately  assessed,  in 
proportion  to  the  frontage  at  a  rate  per  front 
foot  sufficient  to  cover  the  total  expense  of 
the  work."  Subdivision  7:  "Where  a  ?al>- 
divislon  street  *  •  •  terminates  in  an- 
other street  •  •  •  the  expense  of  the 
work  done  on  one-half  of  the  width  of  the 
subdivision  street  •  *  •  opposite  the  ter- 
mination, shall  be  assessed  upon  the  lot  or 
lots  fronting  on  such  subdivision  street 
•  •  •  according  to  its  frontage  thereon, 
half  way  on  either  side  respectively  to  the 
next  street  •  •  •  or  to  the  end  of  such 
street    •    •  if  it  does  not  meet  another, 

and  the  other  one-half  of  the  width  upon  the 
lots  fronting  snch  termination."  Subdivision 
8:  "Where  any  work  mentioned  in  this 
act  •  •  •  is  done  on  either  or  both  sides 
of  the  center  line  of  any  street  for  one  block 
or  less,  and  further  work  opposite  to  the 
work  of  the  same  class  already  done  is  or- 
dered to  be  (lone  to  complete  the  unimproved 
portion  of  said  street,  the  assessment  to  cover 
the  total  expenses  of  said  work  so  ordered 
shall  be  made  upon  the  lots  or  portions  of  the 
lots  only  fronting  upon  the  portions  of  the 
work  so  ordered." 

It  is  elementary  that  proceedings  upon 
which  a  street  assessment  are  based  being 
in  invitum,  the  statute  must  be  subst.in- 
tially  compiled  with,  or  the  assessments  will 
be  void.  The  authority  to  levy  the  assess- 
ment in  this  case  in  the  manner  la  which 
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It  was  terled  la  not  fonnd  In  tha  atatnte. 
SobdlvlBlon  1  of  aectlon  7  of  tlie  act  expresa- 
ly  declarea  tbat  tbe  expensea  Incnrred  for 
any  work  anthorized  by  tbe  act  shall  be  aa- 
aeased  upon  tbe  lota  and  lands  fronting 
tbereon  except  aa  otherwise  q>eciflcally  pro- 
Tided,  niere  are  aereral  apeclflc  provlslona 
In  tbe  other  snbdlvlslons  of  section  7  aa  to 
Om  manner  of  making  assessment  in  certain 
cases,  but  this  case  does  not  come  within  any 
of  the  specific  proTisions  mentioned  in  the 
section.  Tbe  street  upon  which  tlie  work 
was  done  was  not  a  subdivision  street,  ave- 
nne,  or  lane,  and  tbe  work  was  not  done  on 
one  block  or  less,  opposite  work  of  the  same 
class  already  done.  Therefore  the  only  au- 
thority under  which  an  assessment  could 
have  been  made  for  tbe  grading  Is  subdivi- 
sion 1  of  section  7,  and  the  exiwnses  should 
have  been  assessed  upon  all  the  lots  and 
lands  fronting  upon  the  street  It  is  claimed 
that  tbe  words  "fronting  thereon"  refer  to  the 
work  done,  and  not  to  the  street  on  which 
all  tbe  lota  on  both  sides  front.  Tbe  posi- 
tion Is  untenable.  Tbe  act  of  April  1,  1872 
(St  1871-72,  p.  804),  contained  a  similar  pro- 
vision to  tbe  one  mider  discussion.  In  St 
1872,  §  8,  subd.  1,  it  was  provided:  "Tbe 
expenses  incurred  for  any  work  authorized 
by  section  8  of  this  act  shall  be  assessed  up- 
on the  lots  and  lands  fronting  tbereon  ex- 
cept as  hereinbefore  specially  provided,  each 
lot  or  portion  of  lot  being  separately  assessed 
In  proportion  to  ita  frontage,  at  a  rate  per 
fnmt  foot  sufficient  to  cover  the  total  ex- 
pense of  the  work."  In  DIgglns  v.  Brown, 
76  Gal.  822,  18  Pac.  373,  tbe  same  contention 
was  made  In  regard  to  the  language  quoted 
from  the  act  of  1872,  and  this  court  said: 
"There  la  nothing  in  the  language  of  the  pro- 
vision to  indicate  that  such  was  the  mean- 
ing of  the  legislature.  The  word  thereon' 
must  refer  to  the  phrase,  'any  work  author- 
ized by  section  8  of  this  act'  And  the  nat. 
nral  meaning  of  the  words  used  is  that  tbe 
expense  of  the  whole  work  shall  be  assessed 
(ratably)  upon  all  tbe  lands  fronting  on  tbe 
work."  We  think  the  constmctlon  given  the 
correct  one.  and  conclusive  of  this  case.  The 
words  "fronting  thereon"  refer  to  the  "work 
autboriaed  by  this  act"  wbidi  In  tnm  naa 
reference  to  grading  the  streets  to  the  offi- 
cial grade,  as  provided  In  section  2  of  the  act 
In  onr  opinion,  this  is  not  tmly  the  correct 
constmctlon  of  tbe  statute,  bat  it  Is  the  right 
method  of  making  the  assessment  Tbe 
principle  upon  which  assessments  are  made 
for  grading  or  Improving  streets  la  that  the 
Improvement  will  add  to  the  convenience  of 
all  persons  residing  upon  each  side  of  auch 
Btreet  and  thua  enhance  the  value  of  tbe 
property  fronting  upon  tbe  street  so  improv- 
ed in  proportion  to  Ita  frontage  thereon.  Tbe 
expense  of  grading  a  street  may  from  many 
causes  be  much  greater  on  one  aide  of  tbe 
center  line  tlian  on  the  other,  or,  for  tbe 
aame  reasons,  it  may  be  much  greater  in 
front  of  one  lot  tlian  In  front  of  another  of 
the  same  width,  but  the  public  improvement 


wben  made,  la  equally  for  the  benefit  of  each 
and  every  lot  abutting  on  tbe  street  If  tbe 
lots  on  the  east  side  of  the  street  can  be 
compelled  to  pay  the  entire  cost  of  grading 
to  tbe  center  thereof,  then  the  street  on  the 
west  side  may  never  be  Improved,  or  the  lots 
fronting  tbereon  required  to  contribute  to  any 
portion  of  tbe  grading.  One  side  of  a  street 
might  be  graded  one  year,  and  tbe  grading 
of  the  other  side  delayed  for  years.  The 
owners  of  the  lots  on  tbe  side  imlmproved 
could  use  tbe  Improved  side  of  the  street 
without  having  paid  a  cent  towards  aacb 
improvement  Or  It  might  be  that,  owing 
to  tbe  nature  and  formation  of  tbe  land,  the 
east  side  of  the  street  would  cost  several 
times  as  much  to  grade  as  the  west  side. 
The  street  when  graded  would  increase  thr 
value  of  the  lota  on  each  side  equally.  It 
follows  tbat  the  judgment  and  order  should 
be  reversed,  and  the  court  below  directed  to 
dismiss  the  action. 

We  concur:    GEQPUAN,  O.;  GRAY,  a 

PBB  OT7RIAM.  For  the  reasons  given  Ib 
the  foregoing  opinion,  the  Judgment  and  ot- 
der  are  reversed,  and  the  court  below  direct- 
ed to  dismiss  the  action. 

029  Cal.  247) 

SAN  JOSE  LAND  ft  WATER  00.  et  al.  t. 

ALLEN  et  al.    (L.  A.  635.)' 

(Supreme  Court  of  California.    July  19,  1900.) 

DISMISSAL  —  LACK    OF    PR0SEX3UTI0N  —  WHEN 
ORANTED— L.EAVB  TO  AMBND  NO  BAR. 

1.  Where  plaintiff  commenced  an  action  in 
ISOOj  and  failed  to  bring  on  a  demarrer  for 
hearing  for  over  three  years,  and  further  fail- 
ed to  move  for  leave  to  amend  till  Jone^  1897, 
the  demurrer  having  been  sustained  in  Janu- 
ary, 1894,  an  order  dismissing  the  action  tor 
want  of  prosecution  is  not  an  abuse  of  the  dis 
crotion  of  the  court 

2.  Leave  to  plaintiff  to  amend  is  no  bar  to 
granting  defendant's  motion  to  dismiss  for  lack 
of  prosecution,  made  shortly  thereafter. 

3.  Where  an  order  sustaining  a  demnrrer  to  a 
complaint  was  entered,  and  a  court  rule  al- 
lowed ten  days  to  amend,  but  no  notice  of  the 
entry  of  the  order  was  given,  and  plaintiff  did 
not  move  for  leave  to  amend  for  over  three 
years,  an  order  dismissing  the  action  for  lack 
of  prosecution  is  not  in  conflict  with  Code  C9v. 
Proc.  {  476,  providing  that  where  leave  to 
amend  within  a  stitcd  time  »  given  on  sustain- 
iuK  a  demurrer,  the  time  runs  from  service  of  a 
notice  of  the  order,  since  such  section  only 
affects  the  right  to  plead  anew,  and  not  the 
right  to  move  to  dismiss  for  failure  to  prose- 
cute. 

O>mmlssloner8'  decision.  Department  1 
Appeal  from  auperior  court,  Los  Angeles 
county. 

Action  by  the  San  Jose  Land  &  Water 
Company  and  another  against  Lyman  Allen 
and  others.  From  an  order  dismissing  the 
action  for  lack  of  prosecution,  plaintiffs  ap- 
peal.   Affirmed. 

Anderson,  Fitzgerald  &  Anderson,  Ander* 
son  &  Anderson,  and  Dunnlgna  &  Dunnlgan, 
for  appellants.  J.  8.  C3}apmtin,  foe  reaponA 
ents. 


^•hasrlnK  denied  Ausun  U,  U«k 
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OBIPSIAN,  O.  Motion  to  dismiss  the  ae- 
Uon,  and  Judgment  of  dismissal  tbereou, 
from  which  plaintiffs  appeal.  The  complaint 
was  filed  August  29,  1890;  the  object  of  the 
action  being  to  have  the  Judgment  referred  to 
in  the  complaint  set  aside,  and  to  have  the 
court  grant  the  water  company,  plaintiff  here- 
in, a  new  trial.  On  April  2,  1891,  defendants 
appeared  by  general  demurrer.  The  hearing 
of  the  demurrer  was  continued  from  time  to 
time,  and  was  finally  argued  and  submitted; 
and  on  January  3,  1894,  the  court  made  an 
order  sustaining  the  demurrer,  and  the  order 
was  entered  in  the  minutes  of  the  court  An 
entry  of  said  order  was  also  made  on  the 
register  of  actions  in  said  cause  on  the  same 
day,  as  follows:  "Jan.  3.  Demurrer  sus- 
tained." A  rule  of  court  allowed  ten  days 
to  amend  pleadings  demurred  to  after  rul- 
ing thereon,  unless  otherwise  ordered  by  the 
court  On  June  19,  1897,  as  appears  from  an 
affidavit  of  plaintiffs'  attorney,  leave  was 
granted  by  the  court  to  file  an  amendment 
to  the  complaint  which  was  filed  June  21, 
1897;  and  on  June  29,  1897,  defendants  gave 
notice  of  a  motion  to  dismiss  said  action,  and 
for  time  in  which  to  plead  to  the  amended 
complaint,  after  the  motion  should  be  ruled 
upon,  which  latter  part  of  said  motion  was 
granted  July  1,  1897.  The  motion  was  heard 
on  the  afildavit  of  J.  S.  Chapman,  an  attorney 
for  defendants,  and  on  the  affldavits  of  two 
of  plaintiffs'  attorneys,  and  on  the  papers 
and  records  referred  to  in  the  affidavit  of 
Mr.  Chapman.  The  motion  was  argued  and 
submitted  on  November  29,  1897,  and  talcen 
undf^r  advisement,  and,  liaving  fully  consid- 
ered the  matter,  "the  court  did  on  the  26th 
day  of  February,  1898,  duly  make  and  enter 
and  file  its  judgment  dismissing  said  action 
upon  the  said  motion  of  the  defendants  there- 
in," neither  of  plaintiffs  nor  their  attorneys 
being  present  at  the  time.  The  grounds  of 
the  motion  were:  Want  of  prosecution. 
That  no  proceeding  bad  tteen  talcen  by  plain- 
tiffs for  more  than  three  years.  That  the  real 
attorney  of  the  parties  defendant  is  dead. 
That  the  firm  of  Chapman  &  Hendrick,  the 
nominal  attorneys  of  record,  was  dissolved 
more  than  two  years  prior  to  making  the  mo 
tlon,  and  that  the  Interest  of  both  plaintiffs 
and  defendants  In  the  original  subject  of  the 
action  has  been  transferred  to  other  parties. 
It  appears  from  the  affidavit  of  Attorney 
Chapman  that  the  facts  support  the  grounds 
of  the  motion  above  stated.  Richard  Dun- 
nigan,  one  of  plaintlfTs  attorneys  averred  in 
an  affidavit  that  this  action  is  one  of  several 
actions  similar  in  character  that  have  been 
pending  for  several  years,  and  tliat  Mr.  Chap- 
man has  been  the  attorney  in  said  actions 
ever  since  their  commencement;  that  no  no- 
tice of  the  ruling  on  plaintiff's  demurrer  was 
ever  served  on  affiant  or  any  other  attorney 
in  the  case,  and  affiant  had  no  knowledge 
of  the  ruling  until  Jnne  8,  1897,  when  he  was 
served  with  a  copy  of  a  complaint  brought 
by  the  San  IMmas  Land  &  Water  Company 
against  the  plaintiff  In  this  action;   that  he 


then  eanaed  the  records  to  be  searched,  and 
found  that  the  said  demnrrer  liad  been  sus- 
tained; that  he  at  once  took  steps  to  obtain 
leave  of  conrt  to  amend  said  complaint 
which  leave.  It  is  averred,  was  granted  Jnne 

,  1897,  and  the  amendment  was  filed 

June  21,  1897;  avers  that  it  was  plaintiff's 
intention  to  prosecute  the  present  suit  diU- 
gently,  and  tliat  it  is  pialntifTs  intention, 
should  It  lose  in  the  trial  of  the  cause  in  tbat 
(the  lower)  court,  to  appeal  the  cause  to  the 
supreme  conrt;  avers  that  plaintiff  has  al- 
ways been  ready  and  willing  to  prosecute  the 
case  to  final  decision;  that  in  selling  and 
transferring  its  Interest  in  the  property, 
plaintiff  supposed  tbat  it  would  be  able  to 
establish  its  right  referred  to  in  the  litiga- 
tion herein;  and  avers  that  It  is  the  interest 
of  plaintiff  to  establish  said  right  and  be- 
lieves that  at  the  trial  plaintiff  wiU  estab- 
lish said  right;  that  if  affiant  had  been  given 
notice  that  said  demurrer  was  sustained,  he 
would  have  proceeded  at  once  on  behalf  of 
plaintiff  herein  to  obtain  leave  to  amend  the 
complaint  and  prosecute  said  action.  Plain- 
tiff's attorney,  J.  A.  Anderson,  makes  affi- 
davit that  the  statements  made  in  the  affi- 
davit of  Attorney  Dunnigan  are  true,  except 
that  be  (Anderson)  "may  have  heard  of  the 
overruling  [means,  no  doubt  sustaining]  of 
said  demurrer  a  short  time  before  Jnne  S, 
1897." 

So  far  as  we  can  discover,  the  principal 
reason  offered  for  not  proceeding  with  the 
case  after  the  demnrrer  was  argued  and  sub- 
mitted is  tbat  plaintiffs  had  no  notice  that 
the  demurrer  had  been  sustained  until  June 
8,  1887.  The  order  was  made  January  3, 
1891,  nearly  three  years  and  a  half  before 
plaintiff  made  any  movement  towards  pro- 
ceeding with  the  case,  and  was  entered  In 
the  minutes  of  the  court  and  in  the  register 
of  actlona  The  demurrer  was  filed  in  1891, 
and  was  not  passed  upon  nntU  In  1894;  but 
hearing  thereof  had  been  continued  from  time 
to  time,  at  whose  motion  does  not  appear. 
PlaintlfTs  attorney  states  that  had  he  known 
of  the  ruling,  he  would  have  amended  his 
complaint;  thus  conceding  its  insufficiency, 
and  that  for  over  six  years  the  case  stood 
without  a  good  complaint.  It  was  hdd  here 
to  be  the  duty  of  the  plaintiff,  upon  the  de- 
fendant's Interposing  a  demarrer,  to  see  that 
the  demurrer  was  determined,  so  that  the  ac- 
tion could  go  forward.  Knbll  r.  Hawkett, 
89  Cal.  638,  27  Pac.  57.  The  pendency  of  a 
suit  in  this  court  inrolying  a  question  similar 
to  a  questicm  involved  in  an  action  pending 
in  a  trial  court  offers  no  excuse  for  delay 
In  prosecuting  snch  case  in  the  trial  court  to 
await  the  decision  of  the  question  in  this 
conrt  Simmons  v.  Keller,  60  Cal.  38.  The 
nde  is  well  established  that  the  exercise  of 
the  power  to  dismiss  an  action  for  want  of 
prosecution  must  necessarily  rest  in  the  dis- 
cretion of  the  nisi  prius  court  Bank  v.  Ka- 
son,  115  CaL  626,  47  Pac.  696.  The  power 
of  the  court  to  dismiss  under  sections  5S1, 
682,  Code  av.  Froc,  has  often  been  held  t» 
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girt  tb»  court  a  freneral  discretion.  alOionKta 
the  ground  of  dismissal  be  not  mentioned 
la  those  sections.  People  t.  Jeflerds,  126 
OsL  200,  fi8  Pac.  704.  We  do  not  think  the 
court  was  precluded  from  exercising  Its  dis- 
cretion on  the  motion  to  dismiss  because  It 
bad.  shortly  before  the  motion  was  made, 
given  plaintiff  leave  to  amend.  The  rights  of 
defendants  could  not  be  cut  off  by  snch  leave 
alone.  We  assume  that  the  leave  was  given, 
although  the  record  shows  no  minute  of  the 
court  to  that  effect;  the  fact  appearing  In  the 
affidavit  of  plaintiffs'  attorne,v.  Appellant 
cites  section  4T0,  Code  Civ,  Proc.,  wblcb  pro- 
Tides  that  wben  a  demurrer  Is  sustained  or 
orermled,  and  time  given  to  amend  or  an- 
swer, "the  time  given  runs  from  the  service 
of  notice  of  the  decision  or  order."  This  sec- 
tion relates  only  to  the  right  to  amend  or  an- 
twer,  but  does  not  affect  the  right  to  move  for 
•  dismissaL  The  question  must  be  decided 
on  the  facts  relating  to  plaintiffs'  failure  to 
prosecute  the  case  with  due  diligence,  and. 
In  view  of  the  facta  as  dittciosed,  we  cannot 
•ay  tbe  conrt  abused  Its  discretion.  Re- 
spmident  argues  with  some  reason  that  the 
amendment  of  tbe  complaint  does  not  ma- 
terially strengthen  piaiutiffs'  case,  and  there- 
fore tbe  Judgment  did  not  injure  plaintiffs. 
We  do  not  think  It  necessary  to  examine  that 
phase  of  tlie  matter.  We  advise  that  tbe 
Judgment  be  aflirmed. 

We  concur:    GRAY,  C,  COCPEK,  a 

PER.  CURIAM.  For  tbe  reasons  given  In 
tbe  foresting  opinion,  tbe  Judgment  la  af- 
firmed. 


029  Cal.  222) 

SAMPLE  V.  FBESXO  FI.U5IK  &  IRRIGA- 
•nOX  CO.    (S.  F.  1,311.)' 

(Supreme  Court  of  California.    July  10,  1900.) 

WATERS  AND  WATER  COURSES— IRRIQATION— 
CONTRACT  TO  FURNISH— UNCERTAINTY— VA- 
LIDITY—EVIDENCE— READINESS  TO  DELIVER 
—  NONPERFORMANCE  —  INJUNCTION  —  PRE- 
BUMPTIONS— ESTOPPEL. 

1.  Where  an  Irrigation  corporation,  to  secure 
moans  to  carry  out  its  porposes,  agreed  to  de- 
liver water  rights  entitliog  another  to  a  cer- 
tain quantity  of  water,  tbe  contracts  to  be 
drawn  on  a  certain  form  attnclied  thpreto,  and 
subject  to  its  conditions  and  agreements,  and 
the  water  to  be  furnished  subject  to  ail  pres- 
ent or  future  reasonable  rules  and  rei^ulation* 
of  the  corporation  not  in  conflict  with  such 
agreements,  it  cannot  avoid  liability  thereunder 
becange  blanks  left  in  such  form  for  the  price 
of  the  water  rights  and  annual  rent  rendered 
it  Indefinite  and  void,  aince,  under  a  reasonable 
interpretation  of  the  form  in  connection  witll 
the  acreement,  the  price  of  the  water  rights 
was  siifiicientl.v  stated  in  the  recited  connidera- 
tiun  without  rem-tition.  and  the  annual  rent 
was  subject  to  i-hiinge  with  circumstniices,  and 
only  limited  in  that  it  must  be  reasonable. 

2.  Where  the  evidence  is  sofiicient  to  support 
8  liudiug  thdt  an  irrigation  company's  ditches 
and  flumes  had  been  completed  to  a  certain 
point  for  nearly  three  years,  and  were  ready  to 
receive  and  deliver  water  which  it  had  con- 
tracted, for  a  paid  consideration,  to  deliver 
whenever  it  became  ready  to  deliver  water  in 
its  ditches  at  snch  point,  and  that  it  might 


have  delivered  the  same  by  nse  «f  reasonable 
efforts  and  diligence,  a  recovery  for  breacb 
thereof  cannot  be  defeated  because  an  injunc- 
tion issued  in  a  cause  undetermined  is  still  in 
force,  restraining  it  from  diverting  waters  from 
its  source  of  supply  into  its  ditches,  since  sach 
injunction  is  not  a  legal  excuse  for  noaper 
furmauce,  within  C^r.  Code,  {  loll,  excusing 
nonperformance  of  a  contract  when  prevented 
by  operation  of  law  or  in-esistible  soperhiimnn 
cause,  and,  the  fair  presumption  being  that  tbe 
parties  understood  that  the  ditches  would  be 
L'uniplpted  and  waters  furnished  within  a  rea- 
sonable time,  such  company  cannot  refuse  or 
neglect  performance,  and  still  retain  the  con- 
siders tiou. 

Department  1.  Appeal  from  superior 
court,  Kresuo  county. 

Action  by  D.  C.  Sample  against  the  Fres- 
no Flume  &  Irrigation  Company.  From  a 
Judgment  in  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals. 
Affirmed. 

L.  L.  Cory,  for  appellant  M.  K.  Harrla, 
for  respondent 

VAN  DVKE,  J.  This  Is  an  action  for 
damages  arising  from  an  alleged  breach  of 
a  contract  concerning  water  rates.  The 
plaintiff  had  Judgment  In  tbe  court  below 
for  the  sum  of  $7,200  and  costs  of  suit  Tbe 
appeal  Is  taken  from  said  Judgment  and 
from  tbe  order  denying  defendant's  motion 
for  a  new  trial 

The  flrst  point  made  by  tbe  appellant  la 
that  tbe  contract  In  question  Is  void  for 
uncertainty.  The  defendant  corporation,  it 
seems,  was  formed  for  the  purpose  of  ac- 
quiring water  and  water  rights,  and  to  di- 
vert and  nse  the  same  by  means  of  flumes, 
ditches,  reservoirs,  and  other  conduits  for 
Irrigation,  milling,  fluming,  and  other  pur- 
poses, and  the  sale,  lease,  and  rent  of  wa- 
ter aud  water  rights  and  water  works:  and. 
In  pursuance  of  these  objects  and  purposes 
on  Its  part  the  defendant  bad  to  secure 
means  to  carry  tbe  same  Into  execution. 
On  tbe  lOtb  of  June,  1802.  it  entered  Into 
tbe  contract  In  question,  with  one  Benja- 
min Kendricks,  assignor  of  tbe  plaintiff,  a 
copy  of  which  Is  as  follows:  "Know  all 
men  by  these  presents,  that  tbe  Fresno 
Flume  and  Irrigation  Company,  a  corpora- 
tion duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia, for  and  In  consideration  of  the 
transfer  to  It  of  certain  stock  and  other 
privileges  by  Benjamin  Kendricks.  and  other 
valuable  consideration  to  It  in  band  paid, 
tbe  receipt  whereof  is  hereby  acknowl- 
edged, does  hereby  promise  and  agree  to  and 
with  tbe  said  Benjamin  Kendricks  to  make, 
execute,  and  deliver  to  said  Benjamin  Ken- 
dricks, whenever  Its  ditches,  flumes,  and 
works  are  completed  to  Big  Dry  creek,  at  or 
near  section  21  In  townsliip  12  south,  of 
range  T2  east  Mount  Diablo  base  and  merid- 
ian, and  wlienever  It  la  ready  to  furnish  and 
deliver  water  therein,  and  at  said  place, 
agreements  and  water  rights,  deed  or  deeds 
aulbcleut  in  form  and  effect  to  entitle  tbe  said 
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Benjamin  Kendrlcks  to  the  use  of  six  (6) 
cnblc  feet  of  water  per  eecond.  Said  water 
rights  to  he  drawn  upon  the  form  adopted  hy 
said  corporation,  hereto  annexed,  Eixhibit  B, 
and  subject  to  each  and  all  of  the  conditions 
and  agreements  thereof;  to  be  signed  and  ex- 
ecuted by  each  of  said  parties,  or  to  which- 
ever  party  the  said  Benjamin  Kendrlcks 
may  assign  his  interest  In  and  to  any  por- 
tion of  said  water.  Said  water  to  be  fur- 
nished in  pursuance  of  said  agreement  eo 
to  be  executed,  subject  to  each  and  all  of 
the  reasonable  rules  and  regulations  of  said 
corporation  which  it  lias  adopted  or  may 
adopt  Said  rules  and  regulations  not  to 
conflict  with  the  provisions  of  this  agree- 
ment, and  said  agreement  so  to  be  execut- 
ed." 

The  objection  seems  to  go  to  the  form  of 
water  rights  annexed  to  the  contract,  and 
the  particular  in  which  the  form  seems  to 
be  incomplete  Is  that  there  is  a  blank  left 
for  the  price  to  be  paid  for  the  water  rights 
and  the  amount  of  the  annual  rents.  In 
this  case,  however,  the  blank  In  the  form  in 
reference  to  the  price  to  be  paid  cuts  no 
figure,  inasmuch  as  the  full  value  of  the 
water  rights  was  paid  by  Kendricks  at  the 
time  of  entering  Into  the  contract,  by  the 
transfer  of  certain  stocks  and  other  privi- 
leges held  by  him  to  the  defendant  corpora- 
tion. It  was  altogether  unnecessary  to  re- 
peat this  in  the  form  attached  to  the  con- 
tract, when  it  had  already  been  specified  in 
the  contract  itself,  and  the  two  papers  have 
to  be  read  together.  The  form  was  evident- 
ly prepared  by  the  company  to  be  used  In 
reference  to  water  rights  when  they  were 
to  be  sold  upon  a  credit  As  to  the  sum  to 
be  charged  as  annual  rent,  that  is  a  mere 
incident  to  the  agreement  and  subject  to 
changes  as  circumstances  may  require. 
The  only  limitation  upon  the  right  of  the 
defendant  to  make  changes  or  fix  this  annual 
rent  or  rate  is  that  it  must  be  reasonable. 
Taking  the  two  papers  together,  and  hav- 
ing in  view  the  circumstances  under  which 
the  contract  was  entered  Into,  the  meaning 
and  intention  of  the  parties  can  be  under- 
stood with  sufBcient  clearness.  The  con- 
tract should  receive  a  reasonable  interpre- 
tation, and  such  that  would  give  it  effect 
instead  of  that  which  would  make  it  void. 
Civ.  Code.  K  3.541,  3.542. 

It  is  further  contended  on  the  part  of  the 
appellant  that  the  company  is  only  required 
to  execute  and  deliver  agreements,  water 
rights,  and  deeds  to  entitle  the  plaintia.  as 
assignor  of  Kendrlcks,  to  the  water  men- 
tioned In  the  contract,  whenever  It  is  ready 
to  furnish  and  deliver  the  water  therein  at 
the  place  menttonod,  and  that  It  is  not  yet 
ready  to  furnish  said  water.  The  court  finds, 
however,  "that  on  or  about  the  1st  day  of 
July,  1894,  the  defendant  had  completed  its 
flumes  and  ditches  to  and  beyond  said  Big 
Dry  creek,  at  or  near  said  section  21,  town- 
ship 12  south,  of  range  22  east  M.  D.  B. 
and  M.,  and  said  flumes  and  ditches  ever 


staoe  have  been  and  now  are  In  a  condi- 
tion to  receive  and  deliver  said  water  to 
this  plaintiff;  and  ever  since  the  said  Ist  day 
of  July,  1884,  by  the  exercise  of  reasonable 
and  proper  efforts  and  diligence  on  its  part 
it  has  been  possible  for  said  defendant  to, 
and  It  coold,  have  delivered  to  plaintiff  said 
six  cubic  feet  of  water  so  agre<^d  to  be 
delivered."  It  is  ccwtended,  however,  as 
another  reason  why  the  defendant  is  not 
ready  to  furnish  and  deliver  water  according 
to  said  agreement  that  It  has  been  enjoined 
from  diverting  water,  and  the  injunction 
still  remalna  in  force.  It  appears  tliat  on 
the  25th  day  of  September,  1884,  an  action 
was  commenced  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  by  the 
Ban  Joaquin  ft  Kings  River  Canal  &  Irriga- 
tion Company,  as  plaintiff,  against  said  de- 
fendant; tliat  an  injunction  was  issued  and 
granted  by  said  court  upon  the  application 
of  said  plaintiff  in  said  action,  and  served 
upon  said  defendant  commanding  tlie  de- 
fendant to  desist  from  diverting,  or  from 
doing  any  act  to  divert  the  waters  from 
Stevenson  creek  or  of  the  San  Joaquin  river, 
and  from  obstructing  by  means  of  dams  or 
other  olMtmctions,  the  flow  of  water  from 
Stevenson  creek  and  the  San  Joaquin  river 
down  to  the  canal  and  riparian  lands  of 
the  plaintiff  in  said  action,  which  canal  and 
lands  were  situated  below  the  point  specified 
in  the  memorandum  of  agreement  as  the 
point  where  the  defendant  was  to  deliver 
water;  that  said  injunction  has  since  re- 
mained in  full  force  and  effect  except  that 
the  same  was  modified  to  permit  the  defend- 
ant to  divert  sufficient  water  to  conduct 
fluming  operations  in  the  connty  of  Fresno. 
This  in  not  a  legal  reason  or  excuse  for  non- 
performance of  the  contract  on  the  part  of 
the  defendant  It  is  not  a  prevention  by 
operation  of  law,  or  by  an  irresistible  super- 
human cause.  Civ.  Code,  {  1511.  This  ques- 
tion was  considered  in  Elauber  v.  Car  Co., 
95  Cal.  333,  80  Pac.  655.  The  court  there 
say:  "No  case  has  been  cited  in  which  it 
has  been  held  that  interference  by  a  writ 
sued  ont  by  a  private  litigant  will  excuse 
performance  of  a  contract  although  it  may 
deprive  the  contractor  of  the  means  of  per- 
formance. It  is  not  prevention  by  opera- 
tion of  law.  It  is  the  act  of  an  individual, 
and  not  of  the  government  In  a  certain 
sense,  the  property  so  taken  may  be  in  the 
custody  of  the  law,  and  yet  the  seizure  may 
be  wrongful,  and  the  suitor  held  responsible 
as  for  a  trespass  and  damages.  The  law 
recognizes  the  fact  that  these  private  rem- 
edies may  be  wrongfully— that  is,  illegally- 
used,  and  the  litigant  is  required  to  give 
security  for  any  damage  that  may  be  caused. 
If  it  should  be  finally  decided  that  the  writ 
was  improperly  issued.  This  cannot  be  call- 
,  ed  the  operation  of  law,  within  the  meaning 
of  the  Civil  Code.  •  •  •  Nor  would  it 
be  a  defense  that  the  law  has  rendered  it 
difficult  or  very  expensive  to  perform.  The 
rule  is,  if  performance  Is  In  Its^  possible. 
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tb«n  it  a  breach,  althcnigh  fhe  obllsor'  him-' 
self  axaj  have  become  wholly  unable  to  per- 
form." "To  -warrant  the  application  of  the 
principle,  the  Impossibility  must  consigt  In 
the  nature  of  the  thing  to  be  done,  and  not  in 
the  inability  of  the  party  to  do  it,  or,  as 
It  Is  Bometimes  termed,  be  an  impossibllltns 
rei,  as  dlstinpilsbed  from  an  impossibilitas 
factl.  If  the  thing  could  be  accomplished 
by  any  one  with  proper  means  and  the  re- 
quisite skill  and  knowledge,  the  promisor 
was  not  less  answerable  because  it  was  im- 
possible to  him.  Hare,  Cont  639.  The  prin- 
ciple deduclble  from  the  authorities  Is  that, 
If  what  is  agreed  to  be  done  is  possible  or 
lawful,  it  must  be  done.  Difficulty  or  im- 
probability of  accomplishing  the  undertaking 
will  not  arall  a  defendant  It  must  be 
shown  that  the  thing  cannot  by  any  means 
be  effected.  Nothing  short  of  this  will  ex- 
cuse nonperformance."  The  Harrlman,  9 
Wall.  172,  19  L.  Ed.  629.  As  was  said  In 
Transportation  Go.  y.  OTfell,  98  Cal.  5,  32 
Pac.  706:  "Wh««  a  party  baa  expressly 
undertaken,  without  qualification,  to  do  any- 
thing not  naturally  or  necessarily  impossible 
under  all  circumstances,  and  he  does  not  do 
It,  be  must  make  compensation  in  damages, 
though  the  performance  was  rendered  Im- 
practicable or  even  impossible  by  some  un- 
foreseen cause  over  which  he  had  no  con- 
trol, but  against  which  he  might  have  pro- 
Tided  in  his  contract."  The  Injunction  suit 
referred  to.  It  seems,  was  commenced  Sep- 
tember 25,  1894,  and  yet  at  the  time  of  the 
commencement  of  this  action,  and  also  at  the 
trial  thereof  on  the  30th  of  April,  1897, 
no  steps  were  shown  to  have  been  taken  to 
hare  said  injunction  dlBsoIved;  nor  does  it 
appear  that  any  especial  efforts  have  been 
maue  upon  the  part  of  the  defendant  to  have 
the  case  determined.  It  does  appear,  how- 
ever, that  the  injunction  was  modified  to  per- 
mit the  defendant  to  divert  suiBcient  water 
t»  conduct  the  flumlng  operations  in  the 
county  of  Fresno.  Plaintiff,  the  assignee 
of  the  original  party  to  the  contract,  and  for 
whose  benefit.  It  seems,  the  contract  was 
made.  Is  shown  to  own  a  large  body  of  land 
necessary  to  be  irrigated;  and  It  Is  fair  to  pre- 
sume that  the  parties  understood  at  the  time 
of  entering  into  the  agreement  that  the  sys- 
tem of  irrigation  works  should  be  constructed 
and  completed  at  least  within  a  reasonable 
period  of  time,  and  the  fact  that  the  water 
rights  were  paid  for  at  the  time  of  entering 
Into  the  contract  furnishes  further  evidence 
that  such  was  the  understanding.  It  is  not 
reasonable  to  suppose  that  one  of  the  parties 
to  this  contract  paid  a  consideration  for  the 
water  rights  and  water  to  be  supplied,  leav- 
ing ttie  question  entirely  optional  with  the 
defendant  to  comply  with  the  contract,  or 
not  as  convenience  might  dictate.  The  de- 
fendant cannot  refuse  or  neglect  to  carry 
out  its  part  of  the  contract,  and  still  retain 
the  consideration  paid  for  carrying  it  oat 
The  evidence  supports  the  flndinga 
Appellant's  objections  to  certain   rulings 


of  the  court  innde  during  the  progress  of  the 
trial  in  reference  to  the  introduction  of  testi- 
mony are  not  well  taken.  Judgment  and 
order  afllrmed. 


W«  concur:  HARRISON,  J.;  GAROUTTSL 


J. 


(12»  Cal.  229) 

WILLI.VMS  V.  LONG  et  al.    (Sac  64S.)» 

(Supreme  Court  of  California.    Jaly  19,  1900.) 

lONES—EiJECTMBNT— INJUNCTION— TRESPASS- 
CONTRACT    OP    SALE— DEFAULT— IM- 
PROVEMENTS BY  VENDEES. 

1.  Where  defeudant  In  ejectment  was  in  pos- 
session of  the  mine  in  suit  under  «  contract  of 
sale  from  plaintiff,  on  which  default  had  been 
made  in  payment,  and  the  complaint  alleged 
that  defendants  were  removing  ore  from  the 
mine,  a  temporary  injunction  against  waste 
was  properly  granted  and  continued. 

2.  A  preliminary  injunction  in  ejectment,  re- 
straining defendant  from  entering  or  trespass- 
ing on  the  premises  in  snit,  cannot  be  sustain- 
ed, since  one  cannot  technically  enter  or  tres- 
pass on  land  of  which  be  is  in  possession. 

3.  Defendant  was  in  possession  of  the  mine 
in  suit  under  a  contract  of  sale  from  plaintiff, 
which  provided  that,  in  case  of  defanlt  in  pay- 
ment, any  improvements  should  revert  to  plain- 
tiff, with  the  land.  Default  being  made,  plain- 
tiff brought  ejectment,  and  obtained  a  prelimi- 
nary injunction  restraining  defendants  from 
"working"  on  the  premises.  Defendants  were 
operating  an  adjoinmg  mine,  to  which  the  only 
access  was  through  the  premises  in  suit,  by 
means  of  appliances  erected  by  defendant 
Beld,  that  plaintiff's  claim  under  the  contract 
to  improvements  on  the  premi~e8  did  not  entitle 
him  to  an  injunction  restraining  defendants 
from  working  on  the  premises,  smce  his  right 
to  improvements  could  only  be  settled  on  final 
hearing,  and  meantime  defendants  were  en- 
titled to  use  the  premises  for  access  to  tbeUr 
own  property. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court  Tuolumne  conn- 
ty. 

Ejectment  by  Henry  Williams  against 
one  Long  and  another.  From  an  order  re- 
fusing to  dissolve  a  preliminary  injunction, 
defendant  the  Gagnere  Mining  Company  ap- 
peals.   Injunction  modified. 

C.  C.  Hamilton,  tor  appellant  F.  P.  Otis, 
for  respondent 

SMITH,  0.  Appeal  from  an  order  re- 
fusing to  dissolve  a  preliminary  Injunction 
restraining  the  defendants  "from  entering  in 
and  upon  the  mining  claim  of  the  plaintiff 
[called  the  "Marryatt  illne"],  and  from  min- 
ing and  working  thereon,  and  from  taking 
and  removing  any  gold  and  gold-beoi-ing 
earth  and  rock  therefrom,  and  from  in  any 
manner  trespassing  thereon."  The  injunc- 
tion was  Issued  without  notice  on  the  veri- 
fied complaint  The  complaint  is  in  eject- 
ment, in  the  ordinary  form,  but  alleges,  also, 
in  effect,  that  the  defendants  are  mining  the 
premises  in  controversy,  and  have  removed 
and  are  removing  therefrom  gold-bearing 
earth  and  rock,  and  will  continue  to  do  so 
unless  restrained.  It  appears  from  the  af- 
fidavits used  on  the  hearing  of  the  motion 
to  dissolve  that  the  defendant  corporation 
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wu  In  imssesalon  of  the  premises  In  con- 
troversy under  a  contract  of  sale  made  by 
the  plaintiff  to  the  defendant  Long,  its  gran- 
tor, and  was  In  default  In  the  payment  of 
one  of  the  installments  of  the  purchase 
money,  and  also  that  it  was  the  owner  of 
an  adjoining  mine,  which  it  was  then  en- 
gaged In  working,  and  from  which  the  only 
outlet  for  removing  the  ore  mined  was 
through  the  Marryatt  mine,  by  means  of 
appliances  constructed  therein  by  defend- 
ant, and  that  the  Gagnere  mine  could  not 
otherwise  be  worked,  except  by  the  construc- 
tion of  a  new  shaft  and  appliances,  at  a 
heavy  expenditure  of  time  and  money. 
Other  matters  are  stated  In  the  affidavits 
of  the  defendants,  as,  e.  g.,  certain  facts  al- 
leged In  excuse  for  default  in  payment; 
the  irreparable  damage  that  wonld  be  done 
to  the  defendant  corporation  by  closing  its 
mine;  that  it  had  not  taken  any  ore  from 
the  Marryatt  mine  since  its  default  in  pay- 
ment (which  is  not  denied);  and  that  It  had 
no  Intention  of  doing  so,  etc.,  but  these 
we  do  not  deem  It  necessary  to  consider. 

It  is  qnlte  clear  that,  upon  the  facts  av 
leged  in  the  complaint,  the  cour"  was  Justi- 
fied In  restraining  the  defendan  "from  tak- 
ing and  removing  •  •  •  gold  and  gold- 
bearing  earth  and  rock"  from  the  mine. 
Nor  was  its  discretion  to  maintain  the  in- 
junction affected  by  the  facts  disclosed  by 
the  affidavits.  2  Beach,  InJ.  §;  1167  et  seq., 
1171,  1172,  1175.  But  an  Injunction,  in  an 
ejectment  suit,  to  restrain  the  defendant 
"from  entering  upon"  the  land  sued  for,  or 
"from  In  any  manner  trespassing  thereon," 
is  a  contradiction  in  terms,  anc  therefore 
meaningless;  for.  In  the  technical  sense  of 
the  words,  one  cannot  enter  or  trespass  on 
land  of  which  he  is  already  In  possession. 
Nor  can  the  defendants  be  restrained  from 
"working"  thereon,  provided  they  do  not 
commit  waste. 

The  contention  of  respondent  that  under 
the  express  terms  of  the  contract  the  land 
was  to  revert  to  him,  on  default,  with  all 
Improvements,  etc.,  cannot,  on  this  appeal, 
be  considered.  Whether,  upon  the  facts  to 
be  disclosed  on  the  trial,  the  land  shai;  so 
revert,  and  whether  the  plaintiff  shall  be 
restored  to  the  possession,  are  questions  to 
be  determined  at  the  final  hearing.  In  the 
meantime  all  that  plaintiff  is  entitled  to  is 
that  the  defendants  be  restrained  from  ex- 
tracting and  removing  ore  from  the  mine 
or  from  committing  waste.  In  all  other  re- 
spects they  are  entitled,  pending  the  suit, 
to  use  the  mine  as  their  occasions  may  de- 
mand. We  advise  that  the  order  appealed 
from  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  to  modify  the 
Injunction  heretofore  issued  In  the  case  as 
Indicated  In  this  opinion. 

We  concur:    OHIPMAN,  Cj  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 


from  la  reversed,  and  the  cftnse  remanded. 
with  dlrectiona  to  the  court  to  modify  the 
injunction  neretofore  issued  in  the  case  as 
indicated  in  this  opinion. 


m  Cal.  130 

FARMERS'  HXCH.  BANK  r.  MOR8B  et  at 

(L.  A.  651.) 

(Supreme  Cburt  of  California.    July  19,  1900.) 

BILLS    AND    N0TE3  —  0BLIQAT10N8    JOINT     IN 
FORU— WHKN  JOINT  AND  SEVKRAL. 

1.  Civ.  Code,  {  1659,  provides  that,  where  all 
who  unite  In  a  promise  receive  some  benefit 
from  the  consideration,  their  promise  is  pre- 
snmed  to  be  joint  and  several.  Section  1430 
provides  that  an  obligation  imposed  on  several 
persons  may  be  joint  or  several  or  joint  and 
several.  Held,  in  the  case  of  a  note  Joint  in 
form,  made  under  an  agreement  in  terms  joint, 
no  intention  to  make  the  note  joint  and  several 
appearing,  that  the  presnmptioD  of  the  first 
sutute  will  not  be  indulged,  but  the  note  will 
be  treated  as  joint,  and  hence  all  parties  there- 
to must  be  made  defendants  in  an  action  there- 
on, under  Code  Civ.  Froc.  {  382,  requiring  all 
parties  united  in  interest  to  be  joined  as  plain- 
tiffs or  defendants. 

2.  The  fact  that  a  joint  note  given  in  con- 
sideration of  an  extension  of  time  for  payment 
of  a  mortgage  was  afterwards  signed  by  the 
assignee  of  the  interest  of  one  of  the  makers 
in  the  mortgaged  lands  did  not  change  the 
note  to  a  joint  and  several  obligation. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Action  by  the  Farmers'  Exchange  Bank 
against  Mary  E.  Morse  and  others.  From  a 
Judgment  in  favor  of  defendants,  plaintiff  ap- 
peals.    Affirmed. 

OUs,  Gregg  &  Holl,  for  appellant  Rolfe 
&  Rolfe,  Henry  Connor,  and  O.  C.  Haskell, 
for  respondents. 

CHIPMAN,  C.  Action  on  promissory  note. 
Defendants  demurred  to  the  complaint.  The 
demurrers  were  sustained,  and,  plaintiff  de- 
clining to  amend,  defendants  had  Judgment, 
from  which  plaintiff  appeals.  The  grounds 
of  the  demurrers  were  Insufficiency  of  facts, 
defect  and  nonjoinder  of  parties  defendants, 
and  the  statute  of  limitations.  The  note  sued 
upon  was  In  form  the  joint  note  of  eight  per- 
sons. Three  of  these  Joint  makers,  viz.  G.  E. 
Drew,  H.  L.  Drew,  and  Charles  J.  Perkins, 
were  not  made  parties  to  the  action.  The 
complaint  sets  forth  a  series  of  agreements 
contemporaneous  with  the  execution  of  the 
note  which  explain  the  history  of  Its  execu- 
tion. Plaintiff  had  caused  the  foreclosure  of 
certain  mortgages  against  the  makers  of 
the  note,  except  as  to  one  maker,  Mrs.  At- 
wood,  who  signed  subsequently.  The  bank 
also  held  another  mortgage,  which  it  was 
about  to  foreclose  against  these  parties. 
The  agreement  recites  that  the  bank  la  de- 
sirous of  giving  these  persons  further  time 
to  pay  the  sums  referred  to.  It  then  recites: 
"We,  and  each  of  us,  agree,  one  with  the 
other.  In  consideration  of  the  extension  of 
time  to  pay,  etc.,  to  sign  a  Joint  note,  pay- 
able to  said  Farmers'  Exchange  Bank,  for 
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the  aggregate  8nm  total  of  said  Judgments, 
*  *  *  and  take  said  lands  so  mort- 
gaged, subject  to  the  agreement  of  the  said 
bank  above  referred  to  [an  agreement  for 
further  time],  In  the  proportions  as  fol- 
lows." Then  follow  the  names  of  the  par- 
ties, and  the  proportions,  undivided,  by 
which  they  were  to  hold  the  lands.  A  trus- 
tee was  chosen  to  hold  the  title,  and  to 
sell  and  convey  the  lands,  and  pay  the  pro- 
ceeds to  the  bank,  and  it  was  provided  that 
when  said  note  (the  note  in  suit)  was  fully 
paid  the  trustee  should  convey  the  remain- 
ing lands  to  the  parties  in  the  proportions 
named.  This  agreement  was  dated  Febru- 
ary 20,  1892,  and  was  acknowledged  Febru- 
ary 24th.  As  part  of  the  same  transaction, 
an  agreement  was  entered  into  by  the  bank 
and  these  same  parties  at  the  same  time 
by  which  the  bank  agreed  to  bid  In  the 
mortgaged  property,  and  assign  the  certifi- 
cate of  sale  to  the  trustee  agreed  upon  in 
the  former  agreement,  and  the  same  par- 
ties as  before  agreed  "each  to  sign  a  Joint 
note  for  the  aggregate  amounts  above  refer- 
red to  •  •  •  in  favor  of  the  Farmers' 
Exchange  Bank,"  etc.;  and  It  was  agreed 
that  the  lands  should  be  sold  by  the  trus- 
tee, and  the  bank  agreed  to  credit  the  pro- 
ceeds on  the  note,  and  the  trustee  was  to 
convey  the  remaining  unsold  lands  to  the 
parties  in  the  proportion  agreed  upon,  as 
already  stated.  It  Is  alleged  that  as  a  part 
of  the  same  transactions,  and  contempora- 
neously therewith,  the  note  in  question  was 
executed  and  delivered.  At  the  same  time 
the  parties  conveyed  to  the  trustee.  On 
October  22,  1892,  the  two  Drews  and  Perkins 
conveyed  to  Mrs.  Jane  Atwood  a  certain 
portion  of  their  interest  in  the  lands,  and 
she,  in  turn,  agreed  to  sign  the  note  already 
referred  to,  and  in  the  recitals  of  her  agree- 
ment the  note  is  referred  to  as  Joint  and 
several.  At  the  same  time  Mrs.  Atwood  ex- 
ecuted, acknowledged,  and  caused  to  be  re- 
corded a  statement  that  she  had  been  per- 
mitted to  redeem  the  Interest  acquired  by 
her  through  the  Drews  and  Perkins,  in  con- 
sideration of  which  she  agreed  to  sign  the 
note  referred  to,  and  agreed  also  to  the 
terms  of  the  former  agreements  between 
the  various  parties,  and  thereupon  signed 
the  note.  The  complaint  then  recites  sev- 
eral successive  sales  by  the  trustee,  and  the 
credits  of  the  proceeds  on  the  note,  leaving 
a  balance  unpaid  of  $5,374.52.  It  is  alleged 
that,  prior  to  the  commencement  of  the  ac- 
tion, Perkins  was  discharged  from  all  his 
debts  as  an  insolvent  debtor,  and  that  Mrs. 
Kane,  one  of  the  makers  of  the  note,  not 
made  a  defendant  by  her  administrator  or 
otherwise,  died  before  the  suit  was  com- 
menced. 

Appellant  claims  that  the  suit  can  be  main- 
tained on  the  note,  as  Joint  and  several,  and 
tliat  section  1G59  of  the  Civil  Code  applies, 
which  reads  as  follows:  "Where  all  the  par- 
ties who  unite  In  a  promise  receive  some 
benefit  from  the  consideration,  whether  past 
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or  present,  their  promise  Is  presumed  to  be 
Joint  and  several."  Section  1430,  Id.,  pro- 
vides: "An  obligation  Imposed  upon  several 
persons,  or  a  right  created  in  favor  of  several 
persons,  may  be:  (1)  Joint;  (2)  several;  or 
(3)  Joint  and  several."  Section  1650  was  in- 
tended to  accomplish  Just  what  it  says;  1.  e. 
where  all  the  makers  of  a  note,  for  example, 
received  some  benefit  from  the  consideration, 
and  the  fact  is  made  in  some  way  to  ap- 
pear, the  law  raises  the  presumption  that  the 
promise  is  Joint  and  several.  In  this  case  all 
the  parties  did  receive  some  benefit  from  the 
consideration,  and  the  presumption  follows. 
But  this  section  of  the  Code  cannot  be  con- 
strued to  mean  that  the  parties,  though  re- 
ceiving some  benefit  from  the  consideration, 
may  not  create  a  Joint  liability.  Section  1430 
expressly  says  they  may  create  such  a  liabili- 
ty. Where  It  appears  that  the  parties  re- 
ceived some  benefit  from  the  consideration, 
and  nothing  further  is  shown  from  which 
their  intention  can  be  ascertained,  the  law 
steps  in  and  makes  the  promise  Joint  and 
several.  But  where  it  clearly  appears  that 
such  was  not  the  intention  of  the  parties,  and 
It  clearly  appears,  on  the  contrary,  that  the 
intention  was  that  the  promise  should  be 
Joint,  the  presumption  is  overcome,  and  the 
promise  must  be  enforced  according  to  its 
express  terms.  Appellant  cites  Yorks  v.  Peck, 
14  Barb.  647,  where  it  was  said:  "Where 
a  note  Is  made  by  two  persons,  which  In  terms 
is  Joint  only,  upon  the  death  of  one  of  the 
makers  the  surviving  maker  only  is  liable  on 
it,  unless  it  appears  by  direct  proof,  or  the 
facts  of  the  case  warrant  the  Inference,  that 
the  parties  intended  that  it  should  be  Joint 
and  several;"  citing  several  cases.  The  opin- 
ion proceeds:  "If  such  an  intention  is  ex- 
pressly proved,  or  may  be  inferred  from  the 
transaction,  the  note  will  be  treated  as  if  It 
was  Joint  and  several,  and  In  that  case  the 
personal  representatives  of  the  deceased  mak- 
er are  liable  for  Its  payment.  [Same  cases.] 
In  all  cases  of  a  Joint  note  given  upon  a  Joint 
loan  of  money  or  a  Joint  liability  of  any  kind. 
It  will  be  presumed  it  was  Intended  the  note 
should  be  several  as  well  as  Joint,  and  effect 
win  be  given  to  It  according  to  that  inten- 
tion." We  think  this  decision  states  what 
onr  Code  provision  was  intended  to  mean, 
namely,  that  an  obligation  in  form  Joint  must 
be  so  treated  unless  there  Is  direct  proof,  or 
there  are  facts  warranting  the  inference,  that 
the  parties  Intended  it  should  be  Joint  and 
several.  Appellant  says  in  its  reply  brief: 
"We  concede  at  once  that  the  phraseology  of 
the  contracts  and  note  shows  that  the  obliga- 
tion is  a  Joint  obligation."  But  it  Is  contend- 
ed that  "it  appears  from  the  transactions  en- 
tered into  between  the  parties,  coupled  with 
section  1659  of  the  Civil  Code,"  that  the  obli- 
gation is  several  as  well  as  Joint.  We  are  un- 
able to  discover  anything  In  the  complaint 
from  which  an  Inference  can  be  drawn  that 
the  parties  Intended  to  make  the  obligation 
several.  On  the  contrary,  the  agreements 
are  in  terms  Joint,  and  In  them  it  Is  stlpulat- 
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ed  that  tbe  note  shall  be  Joint,  and  the  note 
l8  in  terms  Joint.  We  can  see  no  ground  for 
Indulging  the  presumption  of  the  statute. 
The  recital  In  the  paper  aclcnowledged  by 
Mrs.  Atwood  long  after  the  other  agreements 
were  entered  into  and  the  note  wag  executed 
cannot  change  the  purport  of  the  note.  In 
this  same  paper  she  confirmed  the  previous 
agreements,  and  signed  the  note  as  we  find 
It.  Mr.  Pomeroy  says:  "When  the  liability 
is  Joint,  all  the  persons  upon  whom  It  rests 
must  be  united  as  defendants  in  an  action 
biought  upon  the  contract.  This  role  Is  gen- 
eral, and  applies  to  undertalclngs,  obligations, 
and  promises  of  all  irasslble  descriptions." 
Pom.  Rem.  t  271.  In  Harrison  v.  McCor- 
mick,  69  Cal.  616,  11  Pac.  456,  it  was  said: 
"The  rule  is  well  settled  that  several  persons 
contracting  together  with  the  same  party  for 
one  and  the  same  act  shall  be  regarded  as 
Jointly,  and  not  as  indlTidually  or  separatdy, 
liable,  in  the  absence  of  any  words  to  show 
that  a  distinct  as  well  as  entire  liability  was 
Intended  to  fasten  upon  the  promisors;"  citing 
sections  1430,  1431,  Civ.  Code.  And  It  was 
also  there  said,  "It  Is  well  settled  that  parties 
to  a  Joint  contract  must  all  be  made  defend- 
ants;" citing  section  382,  Id.  The  presump- 
tion stated  In  section  1659  of  the  CItU  Code 
may  be  regarded  in  the  nature  of  an  excep- 
tion to  the  rule  where  the  facts  exist  therein 
referred  to.  But,  as  we  have  seen,  this  pre- 
sumption does  not  prevent  the  parties  from 
entering  into  a  Joint  obligation;  nor  does  it 
apply  where  there  is  an  express  Joint  obliga- 
tion. In  the  absence  of  any  facts  to  show  a 
contrary  intention.  The  Judgment  should  be 
afiSrmed. 

We  concur:    GRAY,  C;  COOPER,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


KIRMAN  V.  POWNING.    (No.  1,575.) 

(Supreme  Court  of  Nevada.    Aug.  7,  1900.) 

STATUTES— ADOPTION  FROM  ANOTHER  STATE 
—CONSTRUCTION. 

Acts  1897,  c.  100,  regulating  the  settlement 
of  the  estate  of  deceased  person,  is  copied  main- 
ly from  Code  Civ.  Proc.  Cal.  tit.  11.  The  Osli- 
fornia  law  does  not  contain  the  Rtatutory  rule 
of  construction  found  at  section  2<>i>  of  the  Ne- 
vada act  (Oomp.  Laws  1900,  §  3005),  that  it 
shall  be  construed  liberally.  Section  124  (sec- 
tion 2i)09)  inralidates  any  sale  of  property  of  a 
decedent,  unless  made  under  order  of  the  court, 
except  as  otherwise  provided  in  this  or  other 
acts,  while  the  corresponding  section  of  the 
Oaiifornia  Code  (section  11.517)  limits  the  ex- 
ception to  the  provision  of  that  act.  Code  CSv. 
Proc.  Cal.  §  11,569,  regulates  the  application  of 
money  derived  from  a  sale  made  by  an  adminis- 
trator of  property  subject  to  mortgage  or  other 
lien  which  is  a  valid  lien  againfit  the  estate 
and  has  been  presented  to  the  administrator 
and  allowed,  while  the  corresponding  section  in 
the  Nevada  act  (section  157;  Comp.  Laws  1800, 
f  2!>43)  omits  the  requirement  of  presentation 
and  allowance.  Hdd,  that  the  differences  be- 
tween the  two  statutes  were  such  that  the  con- 
struction placed  on  the  California  statute  by  the 
courts  of  that  state  is  inappiicnble  in  Nevada. 


On  petition  for  rehearing.    Denied. 
For  tornaer  opinion,  see  60  Pac.  8.34. 

MA8SEY.  J.  Tbe  respondent  urges  In  her 
petition  for  rehearing.  In  effect,  that,  hav- 
ing adopted  the  provisions  of  the  probate 
act  of  California  as  It  existed  prior  to  1876, 
we  mnst,  under  the  settled  rule  of  construc- 
tion, also  adopt  the  construction  placed  upon 
those  provisions  by  the  court  of  that  state, 
and  cites  authorities  In  which  the  supreme 
court  of  California  has  held  contrary  to  the 
rule  announced  by  this  court  We  consid- 
ered tbe  Oaiifornia  cases  cited,  but  did  not 
deem  it  necessary  to  dlscnss  them,  as  our 
act  of  1897  (chapter  106)  and  the  snbseqnent 
amendments  thereto  contain  provisions,  not 
found  in  tbe  California  act,  which  we  be- 
lieve warranted  us  In  holding  as  we  did. 
An  examination  of  tbe  California  act  reveals 
the  fact  that  It  contains  no  direct  statutory 
rule  of  construction,  as  is  found  In  our  pro- 
bate act.  It  will  also  be  observed  that  sec- 
tion 148  of  tbe  (California  act  forbade  the 
sale  of  any  property  of  the  estate  of  a  de- 
ceased person,  unless  made  under  an  order 
of  a  probate  court,  and  under  the  provision 
of  tbe  act,  while  section  124  of  our  act 
(Comp.  Laws  1900,  f  2909),  which  cwresponds 
with  the  said  section  148  of  tbe  California 
act  not  only  makes  valid  sales  of  such  prop- 
erty under  tbe  provisions  of  the  act  bat 
"other  acts,"  also.  A  marked  dflerence  ex- 
ists between  the  provisions  of  section  157 
of  our  act  (Comp.  laws  1900,  {  2943),  cited 
in  the  opinion,  and  the  provisions  of  tbe  cor- 
responding section  of  tbe  Oslifomia  act  re- 
lating to  the  sale  of  lands  by  the  executor 
or  administrator  subject  to  mortgage  or  oth- 
er lien,  tbe  application  of  the  proceeds  aris- 
ing therefrom,  and  tbe  bar  of  the  statute 
of  limitations  pending  proceedings  for  tbe 
settlement  of  the  estate.  That  section  of  the 
California  act  found  In  volume  2  of  the  Codes 
and  Statutes  of  California  (1876;  {  11,668) 
contains  language  not  found  In  section  157 
of  our  act,  limiting  the  provision  of  the  sec- 
tion to  mortgage  or  other  liens  which  bat* 
been  presented  and  allowed.  Other  differ- 
ences having  a  direct  bearing  upon  the  con- 
struction of  the  statute  might  be  noted,  but 
being  fnlly  satisfied  that  tbe  differences  be- 
tween the  provisions  of  our  act  and  the  Cal- 
ifornia act  are  so  marked  that  the  rule  relied 
upon  by  the  respondent  cannot  be  properly 
applied  to  tbe  question  considered,  and  fol- 
lowing the  established  rule  that  in  stat- 
utory construction  tbe  court  will  look  to  the 
statutes  and  the  language  used  therein.  In 
order  to  ascertain  the  true  meaning  and  In- 
tent thereof,  we  are  fully  convinced  that  the 
decision  heretofore  announced,  determining 
tbe  rights  of  the  parties  under  the  facts  of 
the  record.  Is  amply  supported  by  the  provi- 
sions of  our  statute.  The  petition  for  a  re- 
bearing  will  therefore  be  denied. 

BON^MFIELD,  0.  J,,  and  BELKNAP.  J„ 
concur. 
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(10  Kao-App.  4U) 

WALKER  et  al.  t.  SCOTT. 

(Oonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. B.  D.    Juljr  25,  1900.) 

INJURY  TO  BMPLOYft-ASSUMPTION  OF  RISK— 
EXPERT  EVIOENCSi. 

1.  Notwithstanding  his  own  expressed  fears 
that  the  walls  of  the  trench  in  which  he  was 
working  as  an  employe  of  the  receivers  of  a 
railroad  company  might  fall  and  do  him  bodily 
injury,  the  plaintiff,  a  man  of  Tery  limited 
experience  in  that  kind  of  work,  continued 
in  the  employment,  relying  upon  the  assurance 
of  the  foreman  in  charge  of  the  work  that  the 
same  was  entirely  safe.  Held,  that  all  ques- 
tions as  to  the  defendant's  negligence  and  as 
to  the  plaintiff's  assumption  of  the  risks  of  the 
employment  were  for  determination  by  the  ju- 
ry- 

2.  Where  the  testimony  of  a  witness  showed 
him  to  be  an  expert  in  the  matter  concerning 
which  he  gave  his  opinion,  keid.  that  his  testi- 
mony was  properly  received  as  that  of  an  ex- 
pert, although  he,  for  some  unexplained  reason, 
disclaimed  being  such. 

(Syllabus  by  the  Oonrt.) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Judge. 

Action  by  L.  G.  Scott  against  Aldace  F. 
Walker  and  John  J.  McCook,  receivers  of  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendants 
being  error.    Affirmed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  LltUefleld. 
for  plaintiffs  in  error.  Pleasant  &  Pleasant 
and  Deford  &  Deford,  for  defendant  in  error. 

MILTON,  J.  L,  G.  Scott,  while  an  employ© 
of  the  recelTers  of  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company,  was  injured  by 
the  caving  in  of  an  embankment  of  earth. 
He  was  at  work  in  a  deep  trench  which  extend- 
ed along  the  base  of  an  embankment,  and 
between  It  and  the  Marais  des  Cygnes  river. 
The  trench  was  being  dug,  and  then  filled  with 
stones  to  protect  the  embankment  against 
erosion  by  the  river.  On  the  top  of  the  em- 
bankment, and  a  few  feet  from  its  edge,  was 
the  railroad  operated  by  the  receivers.  No 
precautions  had  been  taken  to  prevent  the 
bank,  which  was  almost  perpendicular,  from 
falling.  Scott  had  worked  tbere  about  14 
days  prior  to  the  date  of  his  injury.  The  peti- 
tion alleged  that  the  plaintiff  was  not  familiar 
with  that  kind  of  work;  that  the  foreman  in 
charge  thereof  was  a  man  of  long  experience 
therein,  and  possessed  expert  knowledge  and 
skill  respecting  the  same;  that  no  shores  or 
props  were  used  by  the  defendants  or  their 
foreman  at  any  time  while  the  said  woi^  was 
in  progress  to  support  the  steep  and  danger- 
ous bank  and  to  prevent  the  same  from  fall- 
ing; that  at  divers  times,  but  particularly  on 
the  8th  and  9th  days  of  October,  1895,  the 
plaintiff  called  the  attention  of  the  said  fore- 
man to  the  condition  of  the  embankment,  and 
expressed  "his  fear  and  apprehension  that 
said  bank  was  dangerous,  and  might  at  any 
minute  fall  on  the  men  at  work  below,"  but 
that  the  foreman  repeatedly,  and  particularly 
on  the  last-named  day,  assured  the  plaintiff 
that  the  bank  was  perfectly  safe,  and  there- 


iqwn  ocdered  the  plaintiff  to  go  Into  tbe 
trench  to  work  therein,  which  order  the  plain- 
tiff pr<»nptly  obeyed,  relying  entirely  upon 
the  superior  knowledge,  skill,  and  experience, 
and  the  assurance  aforesaid,  of  the  said  fore- 
man. The  principal  defenses  stated  in  the 
answer  were  that  the  risks,  if  any,  incident 
to  the  employment,  were  assumed,  with 
knowledge  thereof,  by  the  plaintiff,  and  that 
his  Injury  resulted  from  his  own  negligence. 
The  evidence  on  behalf  of  the  plaintiff,  and 
l^rtlcularly  his  own  testimony,  tended  to 
prove  the  substantial  allegations  of  the  peti- 
tion. It  appears  that  tbe  plaintifT  at  different 
times  expressed  his  fear  that  the  bank  might 
cave  In,  and  that  on  the  evening  preceding 
the  actual  fall  of  a  portion  of  the  bank,  which 
caused  tbe  plaintifTs  injury,  and  which  hap- 
pened at  a  point  about  12  feet  from  the  east 
end  of  the  excavation,  the  plaintiff  had  "bet 
the  beer"  with  Bogardus,  the  foreman,  that 
the  bank  would  cave  In  that  night.  The 
following  morning  Bogardus  came  while  the 
men  were  pumping  out  the  water  which  bad 
gathered  In  the  trench  during  the  night,  and 
he  claimed  that  he  bad  won  the  bet,  as  the 
bank  had  not  fallen.  Shortly  after  his  arri- 
val Bogardus  said  to  tbe  plaintiff  and  another 
man,  who  worked  with  the  plaintiff  in  the 
trench,  "Get  ready  for  the  mud,  boys,"  mean- 
ing that  they  should  put  on  their  water-proof 
boots  and  go  into  the  trench.  They  did  so, 
and  had  barely  begun  work  when  the  bank 
fell,  causing  severe  and  perhaps  permanent 
injuries  to  the  plaintiff.  The  point  at  which 
It  fell  was  within  a  few  feet  of  the  place  indi- 
cated by  the  plaintiff  in  speaking  of  the  antic- 
ipated fall  at  tbe  time  the  bet  was  made. 
Before  going  into  tbe  trench  that  morning 
the  plaintiff  remarked  that  he  "rather  dreaded 
that  place,"  and  he  stated  in  his  testimony 
that  he  "rather  felt  a  little  afraid  of  it  yet" 
There  was  testimony  that,  to  the  plaintiff's 
expression  of  his  fear,  Bogardus  responded, 
"Scott,  you  are  foolish,  or  out  of  your  bead." 
The  plaintiff  also  testified  that  at  another 
time  Bogardus  assured  him  the  bank  was 
solid  and  safe.  On  cross-examination  the 
plaintiff  testified  that  he  had  had  some  experi- 
ence In  qiuurrylng  and  laying  stone,  and  work 
of  that  kind,  but  wblch  did  not  require  exca- 
vating below  the  depth  of  2  feet;  that  he 
had  dug  one  well,  and  assisted  in  digging 
others,  the  deepest  of  which  was  not  over 
26  feet,  and  which  were  dug  in  Franklin 
county,  where  the  soil  was  of  about  the  same 
character  as  that  In  which  the  trench  was 
being  made;  that  be  had  mined  coal  la 
Franklin  county.  In  drift  work,  at  a  depth 
from  16  to  GO  feet  below  the  surface  (the 
exact  depth  not  being  stated);  that  he  was  a 
man  of  ordinary  observation,  and  there  was 
nothing  to  prevent  his  observing  and  becom- 
ing acquainted  with  the  condition  surround- 
ing and  affecting  the  work  in  the  trench.  It 
also  appears  that  there  was  a  difference 
of  opinion  among  the  men  engaged  in  the 
work  In  question,  respecting  its  safety.  At 
the  conclusion  of  the  evidence  on  behalf  of 
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the  plaintiff,  the  defendants  demurred  there- 
to, and,  the  demurrer  having  been  overruled, 
they  rested  their  case  without  the  Introduc- 
tion of  evidence,  and  requested  the  court  to 
direct  the  Jury  to  return  a  verdict  in  their 
favor.  The  request  was  refused.  Verdict 
and  judgment  were  In  favor  of  the  plaintiff 
In  the  sum  of  $2,000. 

One  of  the  findings  of  fact  Is  as  follows: 
"Q.  If  you  answer  question  1  In  the  affirma- 
tive, state  whether  or  not  plaintiff  sustained 
any  Injuries  at  either  or  any  place  to  which 
he  had  called  the  foreman's  attention  as  being 
dangerous.  A.  Yes."  The  principal  point 
discussed  by  counsel  for  plaintiff  In  error  is 
thus  stated  In  their  brief:  "The  plaintiff 
was  not  entitled  to  recover,  because,  by  the 
terms  of  his  employment,  he  assumed  all  the 
risks  incident  to  the  business  in  the  manner 
In  which  it  was  conducted;  that  his  injury 
occurred  in  the  performance  of  a  risk  which 
he  assumed  at  the  time  of  hia  employment; 
that  no  negligence  was  shown  on  the  part  of 
the  defendant;  and  that  the  injury  was  due 
to  his  own  negligence  and  want  of  care  on 
his  part."  Counsel  further  say  in  their  argu- 
ment: "The  excavation  proper  at  tlie  time  of 
the  Injury  was  from  twelve  to  fifteen  feet 
deep.  He  [plaintiff]  was  acquainted  and 
familiar  with  the  entire  workings  of  the 
trench,  having  from  time  to  time  worked  In 
all  parts  of  it,  and  assisted  in  making  excava- 
tions. From  the  time  of  his  entrance  Into 
the  trench  he  became  fearful  lest  the  banks 
on  either  side  would  give  away  and  cave  in, 
and  injury  occur  to  him.  It  appears  from 
his  testimony  to  have  been  constantly  on  his 
mind.  He  was  almost  constantly  grumbling 
and  camplalntng  about  the  likelihood  or  prob- 
ability of  the  bank's  caving  in.  It  was  a  sub- 
ject of  almost  dally  discussion  and  conversa- 
tion between  the  men  working  In  the  trenches. 
He  spoke  to  the  foreman,  Bogardus,  about  it, 
and  frequently  discussed  the  matter  with 
fellow  employes  in  the  presence  of  Bogardus. 
It  was  his  opinion  that  a  cave-in  would  occur. 
It  was  the  opinion,  however,  of  Bogardus  that 
there  was  no  danger  In  that  direction." 

The  foregoing  facts,  and  the  admission  of 
counsel  for  plaintiffs  in  error,  show  that  a 
difference  of  opinion  existed  among  those 
engaged  in  doing  the  work  in  question  con- 
cerning the  risks  incident  thereto.  The  fore- 
man, who  possessed  expert  knowledge  in 
the  premises,  assured  the  plaintiff,  whose 
experience  in  work  of  that  character  was 
extremely  limited,  that  the  place  of  em- 
ployment was  a  safe  place,  and,  deriding 
the  plaintiff's  expressions  of  fear,  directed 
him  to  proceed  with  the  work.  In  such  a 
state  of  facts,  it  was  within  the  province 
of  the  jury  to  pass  upon  the  question  aa 
to  the  alleged  negligence  of  the  defendants 
in  carrying  on  the  work  of  excavating,  and 
the  question  as  to  the  assumption  by  the 
plaintiff  of  the  risks  incident  to  that  work, 
and  known  to  him.  This  case  does  not  be- 
long to  the  class  called  the  "Gravel-Pit 
Cases,"  where  the  work  la  at  all  times  haz- 


ardous, and  known  to  be  such  by  all  per- 
sons of  ordinary  Intelligence.  Here  minds, 
differed  as  to  the  safeness  of  the  employ- 
ment. The  servant  had  misgivings  concern- 
ing It,  but  the  master,  represented  by  the 
foreman,  sought  to  allay  those  misgivinirS' 
by  positive  assurances  that  the  employment 
was  safe  and  entirely  free  from  danger. 
The  servant,  relying  on  such  assurances, 
continued  in  the  employment  The  courts 
recognize  a  difference  in  the  position  of  em- 
ployer and  employ^  under  such  circumstan- 
ces. "Master  and  servant  do  not  stand  on 
equal  footing,  even  when  they  have  equal 
knowledge  of  the  danger.  The  position  of 
a  servant  is  one  of  subordination  and  obedi- 
ence to  the  master,  and  he  has  a  right  to. 
rely  upon  the  superior  knowledge  and  skill 
of  the  master,  and  is  not  entirely  free  to  act 
upon  his  own  suspicions  of  danger."  Shor- 
tel  V.  City  of  St  Joseph,  104  Mo.  114  fsylla- 
bus),  1(>  S.  W.  3»7.  The  above  case  cites 
and  foUow^s  the  decision  In  Keegan  v.  Kava- 
naugh.  C2  Mo.  230.  in  which  one  paragraph 
of  the  syllabus  reads:  "Where  a  hod  car- 
rier engaged  at  work  In  an  excavation,  hav- 
ing manifested  some  reluctance  to  descend, 
was  ordered  by  his  employer  to  go  down, 
and  the  earth  caved  in  upon  and  killed  him. 
held,  that  the  order  was  an  implied  assur- 
ance that  there  was  no  danger:  that  the 
laborer  properly  relied  upon  the  superior  In- 
formation of  the  master,  and  that  the  latter 
was  liable;  that  in  such  ease  the  question 
of  negligence  was  for  the  jury."  In  the 
opinion  tlie  court  said:  "In  this  case  the 
evidence  shows  that  Keegan,  the  laborer, 
was  not  without  apprehension,  but  when  one 
of  his  employers  ordered  him  to  go  down 
he  did  so  promptly,  upon  the  assurance  im- 
plied in  such  an  order  that  there  was  no 
danger."  It  should  be  observed  that  in  the 
foregoing  case  assurance  of  safety  is  held 
to  have  been  implied  in  the  order  of  the 
employer,  while  in  the  present  case  the  as- 
surauce  was  given  In  most  positive  terms 
by  the  foreman,  representing  the  employer. 
In  the  case  of  Malcolm  v.  Fuller  (MasK.)  25 
N.  K.  83,  one  paragraph  of  the  syllabus 
reads:  "On  the  question  of  the  employ<>'s 
care,  it  was  competent  for  him  to  testify 
that,  after  the  superintendent  told  him  there 
was  no  danger  In  the  work,  he  believed 
him."  In  the  case  of  Miller  v.  Railway  Co. 
(C.  C.)  12  Fed.  600.  603.  the  plaintiff  had  been 
ordered  into  a  position  of  danger  by  the 
foreman  in  charge  of  the  work  and  had 
obeyed  the  order,  believing  it  to  be  safe  for 
him  to  do  BOk  He  was  Injured,  and  brought 
an  action  to  recover  damages.  In  the  opin- 
ion it  is  said:  "There  may  be  cases  in 
which  the  court  can  say,  as  a  matter  of  law. 
that  a  servant  receiving  an  order  from  his 
master  or  from  a  superior  Is  guilty  of  neg- 
ligence in  obeying  it,  but  the  present  is  not 
such  a  case.  Tne  law  will  rarely  declare 
the  act  of  obedience  negligence  per  se.  If 
the  circumstances  be  such  that  men  of  ordi- 
nary Intelllsence  may  honestly  differ  as  to 
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the  question  of  negligence,  it  must  be  left 
to  the  Jury."  In  view  of  all  the  foregoing 
facts  and  deciaiona,  It  must  be  held  tiiat  the 
trial  court  was  warranted  in  overruling  the 
demurrer  to  the  plaintiff's  evidence,  and  in 
giving  the  following  instruction,  which,  al- 
though excepted  to  by  the  defendants,  is  not 
complained  of  in  their  brief:  "If  you  find 
from  the  evidence  that  the  plaintiff  was  en- 
gaged at  the  work  In  the  excavation,  and 
that  he  expressea  to  Mr.  Bogardus,  the  fore- 
man, his  fear  or  his  opinion  that  there  was 
danger  that  the  earth  might  fall  upon  him 
while  working  there,  and  that  Mr.  Bogardus 
assured  him  that  there  was  no  danger,  and 
the  plaintiff,  relying  upon  the  better  Judg- 
ment and  superior  experience  and  informa- 
tion of  the  foreman,  continued  to  woric  in 
the  trench,  and  so  was  injured  by  the  earth 
falling  on  him  as  alleged,  you  will  find  for 
the  plaintiff,  provided  you  further  find  that 
the  defendants'  servant  in  charge  of  the  worlc 
was  guilty  of  the  negligence  charged  in  the 
petition,  and  which  occasioned  the  injury." 

Complaint  is  made  of  the  admission  of 
the  testimony  of  the  witness  John  Dowd, 
who  testified  that  he  was  experienced  in 
worlc  liite  that  in  question;  that,  from  his 
experience,  he  was  able  to  Judge  as  to  what 
was  a  safe  and  proper  method  of  doing  such 
work;  and  that,  In  his  opinion,  the  work 
was  not  being  done  in  a  proper  manner.  He 
stated  that  the  wall  of  the  excavation  should 
have  been  made  sloping,  or  should  have  been 
shored  to  prevent  its  caving  in.  On  cross- 
examination  he  stated  that  his  testimony 
was  based  upon  what  he  saw,  and  that  be 
was  not  testifying  as  an  expert.  Tliereupon 
the  defendant  moved  to  strike  out  all  his 
testimony  In  which  he  had  stated  his  opin- 
ion concerning  the  character  of  the  work, 
and  the  motion  was  sustained.  Further  ex- 
amination of  the  witness  was  then  made 
by  the  counsel  for  the  plaintiff  and  by  the 
court.  Disclaiming  to  be  an  expert,  he  nev- 
ertheless 8tat(Ml  that  he  understood  that 
kind  of  work,  and  felt  confidence  in  his  opin- 
ion concerning  the  same,  and  that  he  had 
special  knowledge  as  to  the  proper  metliod 
to  be  pursued  to  make  the  work  safe,  and 
that  it  was  not  being  done  in  a  proper  man- 
ner. He  also  testified  that  his  opinion  was 
based  upon  what  he  saw,  and  upon  his 
experience,  as  a  section  foreman,  in  doing 
work  of  that  character.  Thereupon  the  en- 
tire testimony  of  the  witnefis  was  again 
admitted.  In  admitting  tlie  testimony  the 
trial  court  made  a  statement,  which  appears 
in  the  record,  to  the  effect  that  the  witness 
actually  testified  as  an  expert  in  his  direct 
examination,  although  he  seemed  to  mlsap- 
nrebend  the  exact  meaning  of  the  word. 
We  think  the  court  ruled  correctly  In  this 
matter.  That  the  witness  possessed  expert 
knowledge  in  the  premises  is  clearly  shown 
by  his  testimony.  TJnacqualntance  with  the 
meaning  of  the  term  "expert"  doubtless  pre- 
vented his  viewing  himself  as  being  so 
fOaUfied.    There  was  no  dispute  that  the 


banks  were  not  shored,  nor  that  one  of  them 
fell  npon  and  injured  the  plaintiff.  The  wit- 
ness having  shown  a  personal  acquaintance 
with  the  character  of  the  trench  and  em- 
bankment, and  with  the  manner  In  which 
the  work  was  being  done,  as  well  as  expert 
knowledge  respecting  that  kind  of  work,  it 
was  proper  to  ask  him  whether  it  was  be- 
ing done  In  a  correct  and  safe  manner.  The 
fact  that  the  witness  disclaimed  being  an 
expert  will  not  preclude  his  testimony  as 
such,  where  the  evidence  or  circumstances 
show  that  be  possessed  the  requisite  quali- 
fications. Crow  y.  State,  33  Tex.  Or.  R.  264, 
26  S.  W.  209. 

It  is  further  contended  by  counsel  for 
plaintiffs  In  error  that  the  finding  of  fact 
hereinbefore  set  out  is  contrary  to  and  un- 
supported by  plaintiff's  evidence.  Since  It 
appears  that  immediately  before  going  into 
the  trench,  and  only  a  few  minutes  before 
the  injury  was  sustained,  the  plaintiff  ex- 
pressed his  fears  that  a  cave-in  might  oc- 
cur, it  must  be  held  that  there  was  some  evi- 
dence tending  to  prove  that  he  called  the 
attention  of  the  foreman  to  the  particular 
place  at  which  the  injury  occurred,  as  being 
a  dangerous  place.  But  counsel  contend  fur- 
ther that,  if  the  finding  can  be  upheld,  the 
general  verdict  cannot  be,  since  the  find- 
ing shows  both  general  and  particular 
knowledge  on  the  part  of  the  plaintiff  re- 
specting the  hazards  of  the  employment. 
This  phase  of  the  matter  has  already  re- 
ceived our  attention.  We  have  discovered 
no  reversible  error  in  the  record,  and  the 
Judgment  of  the  district  court  will  be  af- 
firmed. 

(UKaaApp.  «0) 
STATE  T.  McBEE. 
(Court  of  Appeals  of  KaiisaK.  Southern  Depart- 
ment, E.  D.    July  2,"),  1000.) 

CRIliINAL,  LAW— ENTRY  OF  JUDGMENT- 
AMENDMENT. 
A  journal  entry  of  judeniont  in  a  criminal 
case  cannot  be  amended  after  the  Bpntence.  as 
stated   in   »uch  journHl   entry,   ban   been    fully 
served,  and  the  fine  and  costs  paid,   by  adding 
thereto  a  penalty  for  failure  to  eive  the  good- 
behavior  bond  provided  for  in  the  statute. 
(Syl'iabus  by  the  Conrt.) 

Appeal  from  district  court.  Elk  county; 
C.  W.  Shinn,  Judge. 

Mark  McBee  was  convicted  of  an  Illegal 
sale  of  intoxicating  liquors,  and  appeals.  Re- 
versed. 

John  Marshall  and  L.  Scott,  for  appellant. 
W.  A.  McCausland,  for  the  State. 

SCHOOXOVER,  J.  At  the  October  term 
of  the  district  court  of  Elk  county,  Kan.,  the 
defendant  was  charged,  In  four  counts,  with 
violating  the  prohibitory  law.  The  defend- 
ant, McBee,  asked  that  he  be  permitted  to 
plead  guilty  to  one  count,  and  the  county 
attorney  asked  the  court  to  accept  the  plea, 
and  recommended  "that  the  sentence  of  the 
court  be  the  minimum  penalty  fixed  by  law. 


Digitized  by 


v^oogle 


1094 


61  PACIFIC  KBPORTEB. 


(Kao. 


provided  that  he  save  the  state  frcm  all 
costs."  It  was  further  represented  to  the 
court  that  "the  defendant,  McBee,  is  engaged 
in  business  In  said  city  of  Howard  as  a  drug- 
gist, and  is  so  conducting  his  business  as  to 
reflect  credit  upon  himself  as  an  honorable 
gentleman,  and,  as  I  verily  believe,  has  been 
so  conducting  said  business  for  a  long  time 
prior  to  this  date."  Upon  this  recommenda- 
tion the  district  court  accepted  the  plea  of 
guilty  to  the  first  count,  and  the  prosecuting 
attorney  dismissed  as  to  the  remaining  three. 
At  the  time  the  defendant  was  sentenced  the 
trial  judge  entered  upon  his  docliet  the  follow- 
ing: "October  3rd.  Defendant  withdraws  his 
plea  of  not  guilty  as  to  the  first  count  of  the 
Indictment,  and  enters  a  plea  of  guilty  as 
charged  in  the  first  count  of  the  Indictment. 
Defendant  sentenced  to  confinement  in  the 
county  jail  for  thirty  days,  and  pay  a  fine  of 
one  hundred  dollars  ana  costs  of  prosecution, 
stand  committed  to  the  county  Jail  until  fine 
and  costs  are  paid,  and  to  enter  Into  a  bond 
in  the  sum  of  five  hundred  dollars,  with 
sureties,  to  be  approved  by  the  derli,  to  be 
of  good  behavior  for  two  years,  and  particu- 
larly not  to  violate  any  of  the  provisions  of 
the  law  regnhiting  the  sale  of  Intoxicating 
liquors.  Nolle  pros,  as  to  the  remaining 
counts  of  this  indictment  entered  by  the 
county  attorney."  From  this  memoranda 
made  by  the  court  the  following  Journal  entry 
of  the  sentence  and  Judgment  of  the  court 
was  drawn  and  recorded,  and  the  defendant 
committed  accordingly:  "Now  on  this  3rd 
day  of  October,  1899,  comes  said  plaintiff,  by 
W.  A.  McCausland,  county  attorney  of  Elk 
county,  Kansas,  and  comes  said  defendant  in 
his  own  proper  person,  and  by  John  Marshall, 
his  attorney,  and  thereupon  said  defendant 
asks  leave  of  the  court  to  withdraw  his  plea 
of  not  guilty  as  to  the  first  count  of  the  indict- 
ment filed  herein  against  him,  which  leave 
is  by  the  court  granted,  and  thereupon  said 
defendant  withdraws  his  plea  of  not  guilty 
as  to  the  first  count  of  the  indictment  herein, 
and  thereupon  said  defendant  waives  an 
arraignment  under  the  first  count  of  the  in- 
dictment herein,  and  enters  a  plea  of  guilty 
as  to  the  first  count  of  said  indictment;  and 
thereupon  the  said  W.  A.  McCausland,  county 
attorney  of  Elk  county,  Kansas,  asks  leave  of 
court  to  dismiss  this  action  as  to  the  second, 
third,  and  fourth  counts  of  the  Indictment  filed 
herein,  which  leave  is  by  the  court  granted. 
Thereupon  said  defendant  asks  that  Judgment 
be  pronounced  upon  his  plea  of  guilty  as  to 
the  first  count  of  the  indictment  herein,  and 
thereupon  said  defendant,  Mark  McBcc,  was 
informed  by  the  court  that  he  had  pleaded 
guilty  to  selling  Intoxicating  liquors  contrary 
to  law,  as  charged  In  the  first  count  of  the 
Indictment  filed  herein  against  him,  and,  being 
inquired  of  by  the  court  If  he  had  any  legal 
causes  to  show  why  Judgment  should  not  be 
pronounced  against  him  according  to  law,  and 
said  defendant  failed  to  show  any  cause:  It 
is  therefore  by  the  court  considered,  ordered, 
adjudged,  and  sentenced  that  said  defendant, 


,  Mark  McBee,  be  confined  In  the  jail  of  ESk 
county,  Kansas,  for  a  period  of  thirty  (30> 
days;  that  he  pay  a  fine  of  one  hundred 
dollars  ($100)  to  the  state  of  Kansas;  that 
he  pay  the  costs  of  this  prosecution,  taxed  at 

$ ,  and  that  he  be  committed  until  such 

fine  and  costs  are  paid;  and  that  he  give 
bond,  with  sureties,  to  be  approved  by  the 
clerk  of  this  court,  in  the  sum  of  five  hundred 
dollars  ($500),  to  be  of  good  behavior  for  two 
(2)  years,  and  particularly  not  to  violate  any 
provision  of  the  law  regulating  the  sale  of 
intoxicating  liquors.  It  Is  by  tbe  court 
further  ordered  that  this  action  be  dismissed 
as  to  the  second,  third,  and  fourth  counts  of 
the  Indictment  herein."  It  appears  that  after 
the  defendant  had  been  confined  In  Jail  for 

i  30  days,  and  after  he  had  paid  the  fine  and 
costs,  he  demanded  of  the  sheriff  that  he  be 
released  and  discharged.  The  sheriff  refuseil 
to  release  bim,  for  the  reason  that  no  bond 
had  been  given  as  required  by  the  court  The 
defendant  appealed  to  the  probate  court  of 
Elk  county  for  writ  of  habeas  corpus,  which 
was  granted,  and  upon  the  formal  hearing 
the  defendant  was  discharged.  On  the  6th 
of  February,  1900,  the  county  attorney  filed 
the  following  motion  to  amend  and  correct 
the  Journal  entry  made  on  the  3d  day  of 
October.  1899:  "Now  comes  the  county  attor- 
ney of  Elk  coimty,  Kansas,  W.  A.  McCaus- 
land, and  shows  to  the  court  that  at  the 
October  term  of  the  Elk  county  district  court. 
1890,  the  defendant  above  named  was  by  the 
court  sentenced  to  the  Jail  of  Elk  county,  and 
to  pay  a  fine  of  one  hundred  dollars  and  the 
costs  of  prosecution,  and  that  he  enter  into 
a  bond  In  the  sum  of  five  hundred  dollars  for 
the  term  of  two  years  that  he  will  be  of  good 
behavior,  esi)ecially  with  reference  to  the 
prohibitory  liquor  law,  and  that  he  stand 
committed  to  the  Jail  of  Elk  county,  Kansat«, 
till  such  bond  be  given;  and  whereas,  the 
clerk  in  entering  Judgment  In  said  case 
erroneously  omitted  from  the  minute  docket 
the  following  language:  'That  the  defendant 
be  committed  to  the  Jail  of  Elk  county  until 
such  bond  be  given,'— said  county  attorney 
now  moves  the  court  for  permission  to  correct 
the  Journal  entry  of  Judgment  heretofore  filed 
and  recorded  in  this  case,  and  moves  that 
the  defendant  now  be  required  to  enter  Into 
the  bond  In  accordance  with  the  order  and 
judgment  of  the  court  at  the  October  term. 
18.')0."  Upon  the  hearing  of  this  motion  the 
Journal  entry  of  Judgment  was  corrected,  and 
the  defendant  ordered  committed  to  Jail  until 
such  bond  be  given.  From  this  order  the 
defendant,  McBee,  appeals. 

This  record  is  perplexing.  It  is  alleged  in 
the  motion:  "The  clerk.  In  entering  Judg- 
ment In  said  ease,  erroneously  omitted  from 
the  minute  docket  the  following  language: 
'That  the  defendant  be  committed  to  the 
cotmty  Jail  of  Elk  coimty  until  such  bond  be 
given.'  In  the  book  denominated  the  'Minute 
Docket*  by  the  clerk  on  the  witness  stand, 
the  following  is  recorded:  October  3rd,  1890. 
Plea  of  guilty  on  one  count    October  3rd, 
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1809.  Sentenced  to  county  Jail  of  Elk  county, 
Kansas,  for  a  period  of  thirty  days;  pay  a 
fine  of  one  hundred  dollars  and  costs;  commit- 
ted until  flue  and  costs  are  paid,  giTe  bond 
for  five  hundred  dollars  to  keep  the  peace, 
and  particularly  not  violate  the  provisions  of 
the  prohibitory  law  of  Kansas,  and  stand 
committed  until  such  bond  be  given."  It  ap- 
pears from  the  evidence  that  the  words  "To 
keep  the  peace,  and  particularly  not  t»  violate 
the  provisions  of  the  prohibitory  law  of  Kan- 
sas, and  stand  committed  until  such  bond  be 
given,"  were  added  at  the  suggestion  of  the 
Judge,  on  the  same  day,  in  the  office  of  the 
dorlc,  at  about  the  time  or  soon  after  sentence 
was  pronounced.  It  is  contended  that  the 
Journal  entry  was  drawn  by  counsel  for  de- 
fendant, McBee,  and  not  submitted  to  the 
county  attorney  for  approval.  This  is  true, 
but  no  criticism  can  attach  to  cotmsel  for 
defendant.  It  was  the  duty  of  the  prosecut- 
ing attorney,  under  the  rules  of  the  court,  to 
prepare  the  Journal  entry.  It  appears  that 
the  defendant  was  held  by  the  sheriff  for 
several  days  without  a  commitment;  that  no 
Journal  entry  was  drawn  until  the  sheritC  de- 
manded that  some  authority  be  given  him  to 
hold  the  defendant.  The  Journal  entry  was 
drawn  by  counsel  for  defendant,  at  the  re- 
quest of  the  county  attorney,  from  the 
minutes  of  the  court  as  they  appeared  in  the 
docket,  and  in  exact  conformity  therewith, 
filed  with  the  clerk,  and  a  certified  copy  de- 
livered to  the  sheriff.  That  this  defendant 
was  ordered  to  give  bond,  and  that  he  has 
failed  to  comply  with  the  order  of  the  court, 
fully  appear  from  the  record.  Be  should  be 
punished,  but  the  uncertainty  of  the  record 
in  this  case  Is  such  that  we  cannot  approve 
the  Judgment  of  the  court  In  the  correcting 
the  Journal  entry,  and  ordering  the  defendant 
committed  after  the  Judgment  as  written  In 
the  record  had  been  fully  satisfied.  All 
doubts  must  be  resolved  in  favor  of  the  de- 
fendant. The  Judgment  of  the  district  court 
is  reversed,  and  the  defendant  discharged. 


(10  Kan.App.  435) 

CTIRISTY  T.  BEDELL. 

(Court  of  Ai)|)<'als  of  Kansas,  Sonthern  Depart- 

nu'ut.  K  D.    July  25,  lUUO.) 

COVENANTS— QUIET  ENJOYMENT— OUSTER. 

A.ssiTtiiiu  of  advorse  title  by  tenants  of 
the  |)l:iiiitin'  after  expiration  of  lease,  and  re- 
i''>v<'i'.v  of  jiiil^iuoiit  by  toK-h  teiinutti,  quietiug 
tlicir  title  ax  iiKiiinst  tlio  pluiutiff  aiul  his  Rran- 
tiir.  .TIC  I:'!  I  to  ronstitiito  a  sullicii'tit  otistcr  of 
llic  iiliiinlitT  fioiii  imsscsKioii  of  the  land  to  en- 
title- liiiii  to  roL'uver  upuu  a  covenant  for  quiet 
(■iij(i.vnu-iit. 
(SyllubuK  by  the  Court.) 

Error  from  district  court.  Elk  county; 
A.  H.  Skldnioi'e,  .Tudge. 

Action  by  Cyrus  D.  Christy  against  L.  M. 
Bedell.  On  the  death  of  defendant,  H.  W. 
Bedell,  administrator,  was  substituted. 
.Tndgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 


W.  A.  SIcCausIand  and  L.  Scott,  for  plain- 
tiff In  error.  A.  D.  Neale,  for  defendant  In 
error. 

MILTON,  J.  L.  M.  Be<lell,  the  original  de- 
fendant in  this  action,  purchased  a  tract  of 
land  in  Elk  county  at  sheriff's  sale,  which 
was  made  in  a  foreclosure  action  brought 
by  J.  Curtis  Smith,  mortg:agoe,  against  Jack- 
son Cunningham  and  Jemima  Cunningham, 
mortgagors.  Shortly  before  the  confirma- 
tion of  the  sale,  Bedell  conveyed  the  land 
by  a  deed  of  warranty,  containing  covenants 
of  seisin  and  for  quiet  enjoyment,  to  Cyrus 
Christy,  the  plnlntlti  herein.  The  proceed- 
ings in  the  case  were  all  apparently  regu- 
lar. The  mortgagors  being  In  possession  of 
the  land,  Christy  caused  a  writ  of  assist- 
ance to  be  Issued  to  oust  them  therefrom. 
While  the  writ  was  in  the  sherifTs  hands, 
and  before  service  thereof,  Christy  made  a 
written  lease  of  the  premises  for  the  period 
of  one  year  to  the  mortgagors.  After  the 
year  expired  the  latter  not  only  refused  to 
surrender  possession  of  the  land  upon  de- 
mand of  Christy,  but,  instead,  commenced 
an  action  against  him  and  Bedell  and  the 
personal  representatives  of  .1.  Curtis  Smith, 
then  deceased,  to  set  aside  the  sheriff's  deed, 
the  deed  from  Bedell  to  Christy,  the  sheriff's 
sale,  and  the  confirmation  thereof,  and  to 
quiet  the  title  of  the  said  plaintiffs  to  the 
land  involved.  The  action  was  based  on  the 
alleged  failure  to  serve  notice  on  the  Cun- 
ninghams of  the  proceedings  whereby  the 
foreclosure  action  was  revived  in  the  name 
of  the  personal  representatives  of  J.  Curtis 
Smith,  deceased.  At  the  trial  of  that  action 
It  wafl  claimed  by  the  defendants  that  the 
attorney  for  the  Cunninghams  had  waived 
notice  of  the  application  for  the  revivor,  and 
had  consented  that  It  be  made;  but  the 
court  found  that  the  attorney  had  no  aa- 
thority  so  to  do,  and  gave  the  Cunninghams 
Judgment  as  prayed  for.  That  Judgment 
was  afterwards  reversed  by  the  supreme 
court.  Smith  y.  Cunningham,  63  Pac.  7flO. 
The  present  action  was  brought  by  Cyrus 
Christy  against  L.  M.  Bedell  to  recover  for 
breach  of  the  covenant  of  warranty  in  the 
deed  above  referred  to.  The  recovery  sought 
was  the  purchase  price  of  the  land,  and  cer- 
tain costs  and  expenses  incurred  in  a  suit  to 
obtain  possession  thereof  and  In  defending 
the  title.  Christy  properly  tendered  Bedell 
a  quitclaim  deed  to  the  premises.  On  the 
trial  it  appeared  that  Christy  had  instituted 
an  action  In  forcible  detainer,  and  had  dis- 
missed the  same,  evidently  because  of  the 
fact  that  the  parties  reached  an  agreement 
imder  which  the  lease  was  made.  By  vir- 
tue of  the  lease  Christy  obtained  possession 
of  the  land,  and  received  a  part  of  the 
agreed  rental  in  cash.  The  foreclosure  pro- 
ceedings were  apparently  regular  in  all  re- 
spects, and  the  Judgment  in  favor  of  the 
Cunninghams  in  the  action  to  quiet  title 
rested  upon  the  sole  ground  that  the  revivor 
la  the  foreclosure  suit  was  made  without 
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their  consent.  The  trial  court  entered  Judg- 
n>ent  In  favor  of  Bedell,  the  defendant.  He 
subsequently  died,  and  the  action  was  re- 
vived In  the  name  of  the  administrator  of 
his  estate. 

It  Is  clear  from  the  foregoing  that  Christy 
was  not  entitled  to  recover  for  breach  of  the 
covenant  of  seisin.  The  deed,  however,  con- 
tained a  covenant  for  quiet  enjoyment 
"The  covenant  of  warranty,  as  well  as  that 
of  quiet  eujoyment.  Is  a  covenant  which 
does  not  necessarily  Imply  the  covenantor 
has  a  perfect  title,  but  Is  an  agreement  to 
defend  the  covenantee  in  his  possession." 
Claflln  V.  Case,  53  Kan.  561,  30  Pac.  1003. 
"The  covenant  for  quiet  enjoyment  goes  to 
the  possession,  and  not  to  the  title,  and, 
therefore,  to  prove  the  broach.  It  Is  ordi- 
narily necessary  to  give  evidence  of  an  en- 
try upon  the  grantee,  or  of  expulsion  from 
or  some  actual  disturbance  In  the  posses- 
sion; and  this,  too,  by  reason  of  some  ad- 
verse right  existing  at  the  time  of  making 
the  covenant,  and  not  of  one  subsequently 
acquired."  2  Greenl.  Ev.  {  243.  The  facts 
appearing  In  the  record  bring  this  case  with- 
in the  doctrine  stated  by  Greenleaf.  The 
assertion  of  an  adverse  title  by  the  Cunning- 
hams, after  their  tenancy  had  expired,  de- 
prived riiristy.  at  least  temporarily,  of  the 
possession  of  the  land.  The  Judgment  quiet- 
ing the  title  thereto  completed  the  ouster  of 
Christy  from  possession  of  the  premises. 
Just  as  pffectually  as  a  Judgment  against 
him  In  ejectment  would  have  done.  Ills 
cause  of  action  upon  the  covoniint  for  quiet 
enjoyment  was  complete  as  soon  ns  that 
Judgment  was  entered,  and  he  was  entitled 
to  recover  upon  the  facts  i)roven  at  the  trial, 
but  the  Judgment  was  against  him  for  costs. 
The  decision  of  the  supreme  court  In  the 
case  of  Smith  v.  Cun:  ingham,  supra,  can- 
not guide  us  In  the  present  cnse.  The  Judg- 
ment of  the  district  court  will  be  reversed. 


(10  Kan.App.  438) 

TUrJX^SS  V.  RICnARDSO^T. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    .July  2.'),  1900.) 

APPEAlr-RBVIBW— StIPFICIENCV    OP   EVI- 
DENCE. 

The  evidence  before,   and   the  fin(liiiK.<i  of. 
the  referee  examined.     TIcId  sufficient  to  uphold 
the  judgment  of  the  trial  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Chautauqua 
county;   C.  W.  Shinn,  Judge. 

Action  by  M.  F.  Richardson  against  J.  K. 
TuUoss.  .Tudgmeut  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

H.  E.  Sadler,  for  plaintiff  in  error.  T.  J. 
Hudson  and  \V.  H.  Sproul,  for  defendant  In 
error. 

SCHOONOVER.  J.  The  defendant  In  er- 
ror commenced  this  action  in  the  district 
court  of  Chautauqua  county,  alleging  that 


J.  K.  Tulloss  was  indebted  to  him  in  the 
sum  of  $l,8&j.31.  Tulloss  filed  his  answer 
and  cross  petition.  The  answer  sets  forth 
the  facts  constituting  the  defense  at  great 
length.  It  is,  in  effect,  a  general  denial, 
with  a  further  allegation  that  plaintiff  be- 
low, Richardson,  was  Indebted  to  him  in  the 
sum  of  $17.(5o  for  goods  sold  and  delivered. 
After  the  Issues  were  made  up,  the  court, 
with  the  consent  of  both  parties,  appointed 
F.  J.  Frltch  referee,  to  take  the  testimony 
and  report  same  to  the  court,  together  with 
his  findings.  Afterwards  the  court  ren- 
dered Judgment  on  the  pleadings,  evidence, 
and  findings  of  referee  In  favor  of  Richard- 
son, plaintiff  below,  for  $1,514,  and  for 
costs.  The  defendant  below  brings  the  case 
here. 

There  Is  no  contention  as  to  the  law  In 
the  ease.  If  the  facts  are  as  contended  for 
by  plaintiff  In  error,  the  atithorltles  cited  are 
applicable.  Our  investigation  has  been  con- 
fined to  the  one  question.  Is  the  evidence 
sufllclent  to  uphold  the  findings  of  the  ref- 
eree and  the  Judgment  of  the  trial  court? 
The  record  contains  over  300  pages,  and  a 
synopsis  of  the  evidence  would  prolong  this 
decision  beyond  renson.  We  are  satisfied 
that  the  findings  of  the  referee  and  the  Judg- 
ment of  the  trial  court  are  supported  by  the 
evidence.  The  Judgment  of  the  district  court 
will  bo  aflfirmed. 


STREir.irr  et  al.  T.  Dl'nilAM,  County 
Trcnsnrer. 

(Supieme  Court  of  Olilahoma.    June  30,  1900.) 

TAXATION— INJUNCTION— EQUALIZATION- 
MEETING— NOTICE. 

1.  Tlip  organic  net  and  the  statutes  of  this 
t(M-rit()i-.v  require  tliat  all  property  subject  to 
taxation  slinil  be  assessed  and  taxed  according 
to  its  true  cu.sh  value;  and  where  a  party  secies 
to  enjoin  tiie  collection  of  a  tax  wliich  he  claims 
is  illegal  and  excessive,  arising  from  the  ac- 
tion of  the  board  of  equalization  in  raising  the 
valuation  of  the  property  above  the  returned 
valuation  by  the  assessor  to  the  board,  it  de- 
volves ui)on  him  not  only  to  allege  in  his  pe- 
tition, but  to  prove,  that  the  property  was 
listed  and  returned  for  assessment  at  its  true 
cash  value,  before  a  court  of  equity  will  inter- 
fere and  enjoin  the  collection  of  the  excessive 
tax. 

2.  Under  section  5G20  of  the  Statutes  of 
18!)3,  the  board  of  equalization  of  a  city,  in 
exercising  its  jjowers  and  functions  of  equal- 
izing the  various  individual  assessments,  has 
tlip  undouI)ted  authority  to  inerc-ase  the  valu- 
ation of  the  property  of  any  individual  above 
the  returned  valuation  by  the  assessor  to  the 
board,  where  it  appears  that  such  property 
has  been  assessed  below  Its  true  cash  value, 
suljjeet  to  the  Umitations  that  the  property  is 
uniformly  assessed,  that  no  unequal  discrimina- 
tion is  made  between  different  kinds  of  proper- 
ty within  the  taxing  district,  and  that  the 
property  is  not  raised  by  the  board  above  its 
true  cash  value. 

3.  The  time  for  the  meeting  of  the  board  of 
equalization  is  fixed  by  statute,  and  all  persons 
must  take  notice  of  such  time;  and  the  ac- 
tion of  the  board  of  e<inaIization  in  raising  the 
assessed  value  of  the  property  of  an  individual 
above  the  return  made  to  the  board  bf  the 
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assessor  does  not  require  that  notice  shall  be 
given  to  the  taxpayer,  to  make  such  action 
.valid;  and  the  want  of  notice  to  an  individual 
taxpayer  is  not  in  violation  of  article  14  of  the 
amendments  of  the  constitution  of  the  United 
States,  which  forbids  the  deprivation  of  any 
person  of  life,  liberty,  or  property  without  due 
process  of  law. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Pottawatomie 
county;    before  Justice  B.  P.  BurweU. 

Suit  by  A.  X.  Straight  and  G.  M.  Worthen, 
partners  under  the  firm  name  of  the  Shaw- 
nee Hardware  Company,  against  William 
I>urbam,  treasurer  of  Pottawatomie  county. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

P.  O.  Oassldy,  for  plaintiffs  In  error.  !•.  6. 
Pitman,  for  defendant  In  error. 

HAIIs'EIR,  J.  This  was  an  action  brought 
In  the  district  court  of  Pottawatomie  covmty 
by  the  plaintiffs  in  error  against  the  defend- 
ant In  error  to  enjoin  the  defendant  In  error 
from  collecting  a  portion  of  the  taxes  for 
the  year  18&7.  The  material  allegations  In 
the  petition  are  as  follows:  "That  these 
plaintiffs  duly  and  truly  listed  and  returned, 
under  oath,  all  personal  property  owned  by 
them  Jointly  as  such  partners  In  the  city  of 
Shawnee,  for  the  year  1897,  to  the  proper 
assessor  of  said  city,  and  placed  the  value 
thereof  at  $1,235,  which  was  the  average 
cash  value  of  all  the  personal  property  owned 
by  the  Shawnee  Hardware  Company  in  said 
city  at  the  time;  and  the  said  assessor  at  the 
time  assessed  and  valued  all  of  the  personal 
property  of  the  plaintiffs  In  the  said  city  of 
Shawnee  at  $1,23S,  and  did  at  the  time  so 
eater  it  upon  the  assessment  rolls  of  the  city 
of  Shawnee  as  the  property  of  the  Shawnee 
Hardware  Company.  But  that  afterwards, 
upon  the  advice  of  the  mayor  and  the  clerk 
of  the  city  of  Shawnee,  and  other  persons 
unknown  to  these  plaintiffs,  the  said  assessor, 
without  the  knowledge  or  consent  of  these 
plaintiffs,  Increased  the  valuation  of  plain- 
tiffs' personal  property  in  said  city  of  Shaw- 
nee about  sixty-five  per  cent,  viz.  $800,  and 
extended  the  same  upon  the  assessment  rolls. 
But  the  said  assessor  never  at  any  time  fur- 
nished to  or  gave  to  the  plaintiffs  a  copy 
of  the  schedule  showing  such  raise  or  in- 
crease of  plaintiffs'  said  personal  property, 
and  plaintiffs  knew  nothing  of  said  Increase 
tmtll  they  went  to  pay  their  taxes  to  the 
county  treasurer  since  January  1,  1898.  That 
said  Increase  of  the  value  of  plaintiffs'  per- 
sonal property  from  $1,235  to  $2,035  was 
fraudulently  and  unlawfully  done,  and  Is  in- 
equitable and  out  of  proportion  to  the  values 
placed  on  other  personal  property  In  the  said 
city  of  Shawnee,  and  Is  an  unjust  and  un- 
equal discrimination  against  these  plaintiffs, 
as  compared  with  the  values  placed  upon  the 
personal  property  of  other  residents  and  tax- 
payers of  said  city,  and  unjust.  Illegal,  and 
void."  Upon  this  petition  the  probate  Judge, 
in  the  absence  of  the  district  court,  granted 
a  temporary  injunction.    To  the  petition  of 


the  plaintiffs  the  defendant  filed  an  answer. 
It  was  admitted  In  the  answer  of  the  defend- 
ant that  the  city  assessor  of  Shawnee  assess- 
ed the  plalntins'  property  for  the  year  1897 
for  $1,235,  and  that  afterwards  said  prop- 
erty was  raised  by  the  board  of  equalization 
of  the  city  of  Shawnee  to  the  value  of  $2,- 
035;  that  the  Increased  valuation  placed  up- 
on the  plaintiffs'  property  was  done  by  the 
regularly  constituted  board  of  equalization 
of  the  dty  of  Shawnee,  consisting  of  the 
mayor,  the  city  clerk,  and  the  city  assessor; 
that  in  assessing  and  equalizing  the  plaintiffs' 
property  there  was  no  irregularity;  and  that 
the  same  was  done  accoralng  to  law.  The 
answer  further  alleges  that  there  was  no  dis- 
crimination made  against  the  plaintiffs,  and 
that  said  property  was  assessed  and  equalized 
and  returned  as  all  other  property  in  the 
city  of  Shawnee,— at  its  actual  cash  value. 
Upon  the  issues  thus  framed  the  cause  was 
tried  by  the  court  upon  affidavits  filed  in 
the  case,  which  were  by  agreement  of  par- 
ties taken  as  the  evidence  in  the  case.  The 
district  court  held  that  the  evidence  was  In- 
sufficient to  sustain  plaintiffs'  claim  of  the 
Illegality  of  said  tax,  and  dissolved  the  tem- 
porary injunction  granted  by  the  probate 
Judge,  and  dismissed  the  action  at  the  costs 
of  the  plaintiffs.  From  this  Judgment  the 
plaintiffs  appeal. 

The  only  evidence  offered  by  the  plaintiffs 
was  the  affidavit  of  6.  M.  Worthen,  which  is 
as  follows: 

"Territory  of  Oklahoma,  Pottawatomie 
County— SB.:  G.  M.  Worthen,  being  duly 
sworn,  on  oath  deposes  and  says  that  he  is 
a  member  of  the  Shawnee  Hardware  Com- 
pany, the  above-named  plaintiff,  and  that  in 
I'^ebruary,  1897,  the  said  plaintiff  listed  to 
the  assessor  of  the  city  of  Shawnee,  under 
oath,  all  the  personal  property  owned  by  said 
plaintiff  in  the  said  city,  and  gave  in  the 
value  thereof  at  $1,235,  which  was  the  true 
and  fair  cash  value  of  said  property  at  the 
time,  as  compared  by  the  assessed  valxiation 
of  other  personal  property  in  said  city,  and 
the  assessor  at  the  time,  in  the  presence  of 
the  affiant  duly  entered  said  property  on  the 
assessment  roll  of  the  said  city,  and  there 
assessed  said  property  at  $1,235,  and  so  en- 
tered it  upon  the  assessment  roll,  and  plain- 
tiff, relying  upon  the  acts  of  the  assessor  at 
the  time  be  assessed  said  property,  and  be- 
lieving that  no  change  conld  or  would  be 
made.  Increasing  the  value,  without  giving 
said  plaintiff  notice  of  said  change,  and  hav- 
ing received  none,  paid  no  more  attention  to 
the  matter  until  plaintiff  went  to  pay  its 
taxes,  after  January  1,  1898;  and  then  affi- 
ant for  the  first  time,  learned  from  the  coun- 
ty clerk  and  treasurer  that  the  assessment  of 
plaintiff  had  been  Increased  from  $1,235  to 
$2,035,  thereby  increasing  his  taxes  from 
$90.77,  being  the  tax  on  the  legal  assessment, 
to  $149,  making  an  Increase  of  $58.23,  which 
plaintiff  believed  to  be  illegal,  but  at  the 
time  tendered  the  full  amount  of  taxes  on  the 
l^al  assessment,  which  the  treasurer  refused 
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to  necept  Affiant  further  says  that  the  platn- 
tlff  was  nevpr  notified  of  said  Increase,  or 
any  contemplated  increase,  on  the  value  of 
Its  said  property.     G.  M.  Worthen. 

"SiibBcril)eiI  and  sworn  to  before  me  this 
13th  day  of  Fobruary,  1808.  Geo.  G.  BogRS, 
Notary  Public.  My  commission  expires 
5/4/»9." 

We  think  that  the  evidence  ofCered  by  the 
plaintiffs  is  ivbolly  insuftieieut  to  establish 
any  cause  of  action  against  the  defendant 
There  was  no  evidence  to  show  frand  or  Ir- 
regularity either  in  the  assessment  or  the 
raise  made  by  the  dty  board  of  equalization. 
Nor  was  there  any  evidence  offered  that  the 
property  was  listed  and  assessed  at  its  true 
or  actual  cash  value.  Neither  was  there  any 
evidence  offered  to  show  that  the  board  of 
eriualizntion  had  increased  tlie  valuation  of 
the  property  in  excess  of  the  actual  cash 
value.  Had  the  property  been  assessed  in 
c.vcess  of  its  true  or  actual  cash  value,  that 
fact  could  have  easily  been  shown  by  the 
plaintiffs.  But  the  only  testimony  on  this 
point  offered  by  the  plaintiffs  was  "that  $1,- 
235  was  the  true  and  fair  cash  value  of  said 
property  at  the  time,  as  compared  with  the 
assessed  valuation  of  other  personal  property 
in  said  city."  On  the  other  hand,  the  defend- 
ant offered  the  testimony  of  the  mayor,  the 
city  clerlt,  and  the  city  assessor,  which  shows 
that,  after  a  careful  comparison  of  tlie  per- 
sonal property  owned  by  the  plaintiffs  and 
similar  property  situated  in  the  city  of  Shaw- 
nee, the  board  of  equalization  of  said  city 
found  and  determined  that  said  property  was 
listed  and  assessed  below  the  average  value 
of  personal  property  as  returned  by  other 
taxpayers  of  said  city  for  the  year  1807,  and 
that  the  fair  cash  value  of  said  property  for 
said  year  was  $2,035,  and  that  no  discrim- 
ination was  made  against  the  plaintiffs  by 
the  board  of  e<iualization. 

It  is  contended  by  the  plaintiffs  In  error 
that  the  board  of  equalization  of  the  city  of 
iihawnee  has  no  power  to  raise  the  individual 
assessments,  and  that  such  action  by  the 
board  of  equalization  is  In  contravention  of 
the  constitution  of  the  United  States,  which 
prohibits  the  property  of  any  citizen  to  be 
taken  without  due  process  of  law.  We  think 
that  this  contention  is  clearly  untenable.  Sec- 
tion 0  of  the  organic  act  provides  that  all 
property  subject  to  taxation  shall  be  taxed 
In  proportion  to  its  value,  and  the  legislature 
of  this  territory  has  provided  that  all  prop- 
erty shall  be  assessed  according  to  its  actual 
cash  value.  Section  5620  of  the  Statutes  of 
1803  provides  tliat  the  city  assessor,  the 
mayor,  and  the  city  clerk  shall  compose  the 
board  of  equalization  fur  cities;  that  the  said 
board  shall  meet  on  the  third  Monday  of 
April  of  each  year  to  hear  complaints  of  per- 
sons who  feel  aggrieved  of  their  as8es.smenta, 
and  the  decision  of  said  board  shall  be  Hual 
as  to  Individual  assessments.  Thus,  it  will 
be  seen  that  the  organic  act  and  tttc  statutes 
of  this  terrltoi'y  require  that  all  property  shall 
be  assessed  in  proportion  to  its  true  value  oi 


I  actual  cash  value;   and  the  board  of  equaU- 

I  zation  of  the  city  of  Shawnee,  in  exercising 

■  its  powers  and  functions  as  such  board,  has 

j  the  undoubted  authority  to  Increase  the  val- 

I  nation  of  the  property  of  any  individual,  pro- 

!  vidwl  that  it  is  uniform,  and  no  unequal  dis- 

erlniiuntlon  is  made  in  t.ixing  different  kinds 

of  property,  and  that  such  Increase  does  not 

raise   the  value  of   the   property   above   its 

true  cash  value.    On  the  other  hand,  if  it  la 

i  shown   that   the   board   of   e<iualizatlon   has 


raised  the  valuation  of  the  property  of  any 
Individual  above  its  true  or  actual  cash  value, 
and  that  there  was  an  unequal  discrim- 
ination made  as  to  different  kinds  of  prop- 
erty within  the  taxing  district,  a  court  of 
equity  will  undoubtedly  enjoin  the  tax  levied 
on  the  excess,  and  where  it  is  further  shown 
that  the  amount  of  the  tax  due  on  tlie  actual 
cash  valuation  is  paid  or  tendered  before  the 
action  is  brought.  The  manifest  purpose  of 
the  board  of  equalization  is  to  equalize  the 
individual  assessments,  and  to  ascertain  and 
determine  whether  or  not  all  property  snb- 
Ject  to  taxation  has  been  uniformly  assessed, 
and  in  proportion  to  Its  true  value,  within  the 
taxing  district.  In  Bardrick  v.  Dillon.  7  Okl. 
543,  54  Pac.  787,  Mr.  Chief  Justice  Burford. 
In  delivering  the  opinion  of  the  court  in  that 
case,  said:  "The  statute  points  out  no  man- 
ner in  which  this  power  Is  to  be  executed 
and  duty  performed,  and  there  is  no  limita- 
tion upon  the  manner  in  which  tlie  equaliza- 
tion shall  be  done,  except  that  the  property 
shall  not  be  valued  above  its  true  cash  val- 
ue." In  Martin  v.  Clay,  8  Okl.  46,  56  Pac. 
715,  this  cotn^  held  that  "where  one  seeks 
to  enjoin  the  collection  of  a  tax  on  the 
ground  of  excessive  assessment^  arising  from 
the  action  of  the  board  of  equalization  in  in- 
creasing the  valuation  of  the  property  over 
the  returned  valuation,  plaintiff  must  allege 
that  his  property  was  returned  for  assess- 
ment at  its  true  cash  value;  and  a  petition 
for  injunction  which  simply  states  that  the 
property  was  returned  at  a  certain  value,  and 
that  such  valuatlou  was  reasonable  and  fair, 
does  not  state  a  cause  of  action,  and  will  be 
held  bad  on  demurrer."  In  Wallace  v.  Bul- 
len,  0  Okl.  17,  52  Pac.  951,  this  court  speak- 
ing, by  Mr.  Justice  Tarsney,  of  the  powers 
and  functions  of  the  several  boards  and  offi- 
cer charged  with  the  assessment  and  equali- 
zation of  assessmeuts  for  the  purposes  of 
taxation,  said:  "Tliese  several  officers  and 
boards  may  be  said  to  comprise  the  machin- 
ery of  the  law  for  exercising  the  taxing  pow- 
ers of  government  Each  mast  act  within 
the  special  scope  of  his  or  its  authority,  and. 
when  80  acting,  the  only  limitation  that  we 
can  discover  to  the  combined  authority  and 
Jurisdiction  of  all  Is  that  their  imposition  of 
taxation  must  be  equal  and  uniform.  In  as- 
sessing, they  must  not  fix  values  higher  than 
the  true  cash  value  of  the  property  assessed: 
and,  in  levying,  they  must  not  levy  a  higher 
rate  than  that  limited  by  the  law.  In  other 
words,  the  general  scope  of  the  Jurisdiction 
and  powers  of  the  taxing  authoritiea  la  to  Im- 
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pose  taxation  upon  property  assessed  at  its 
true  cash  value,  and  at  a  rate  not  exceeding 
tbe  maximum  fixed  by  law;  and  wben  the 
authorities  have  proceeded  and  acted  with- 
in the  scope  of  their  authority  as  thus  de- 
fined, and  property  has  not  been  valued  for 
taxation  beyond  its  true  cash  value,  or  a 
greater  rate  of  taxation  levied  upon  such 
value  than  that  authorized  by  law,  tbe  owner 
has  not  been  injured,  and  cannot  be  beard 
to  complain,  provided  his  property  has  been 
taxed  equally  and  uniformly  with  other  prop- 
erty in  the  taxing  district." 

But  it  is  urged  by  counsel  for  tbe  plain- 
tiffs in  error  that  sold  raise  was  made  by 
tbe  board  of  equalization  of  the  city  of  Shaw- 
nee without  notice  to  the  plaintiffs  in  error, 
and  therefwe  the  action  of  such  board  was 
In  violation  of  the  constitution  of  the  United 
States,  which  forbids  tbe  property  of  a  citizen 
to  be  taken  without  due  process  of  law.  This 
contention  is  untenable,  and  has  been  so  held 
by  tbe  supreme  court  of  the  United  States. 
Tbe  time  for  the  board  of  equalization  to 
meet  is  fixed  by  the  statute  on  the  third  Mon- 
day of  April  of  each  year.  This  was  notice 
to  the  plaintiffs.  The  statute  fixes  tbe  day 
upon  which  the  board  shall  meet,  and  no  oth- 
er notice  Is  required.  The  evidence  in  tliis 
case  shows  tliat  the  board  of  equalization 
met  on  tbe  day  fixed  by  tbe  statute,  and 
there  was  no  evidence  whatever  offered  by 
the  plaintiffs  tliat  there  was  any  irregularity 
or  fraud  committed  by  the  board  in  equaliz- 
ing the  assesaments.  In  tbe  case  of  Taylor 
V.  Becor  (and  known  as  tbe  "Illinois  State 
Ralboad  Tax  Cases")  92  U.  S.  609,  23  L.  Ed. 
672,  Mr.  Justice  Miller,  in  delivering  the  opin- 
ion of  tbe  court  upon  this  subject,  said:  "It 
is  charged  that  tbe  board  of  equalization  in- 
creased the  estimates  of  value  so  reported  to 
the  auditor,  without  notice  to  the  companies, 
and  without  sufficient  evidence  that  it  ought 
to  be  done;  and  it  is  strenuously  urged  upon 
us  that,  for  want  of  this  notice,  the  whole 
assessment  of  tbe  property  and  levy  of  taxes 
is  void.  It  is  hard  to  believe  that  such  a 
proposition  can  be  seriously  made.  If  the 
increased  valuation  of  tbe  property  by  tbe 
hoard  without  notice  Is  void  as  to  the  rail- 
road companies,  it  must  be  equally  void  as  to 
every  other  owner  of  property  in  tbe  state, 
when  the  value  assessed  upon  it  by  tbe  local 
assessor  has  been  increased  by  the  board  of 
equalizatlnn.  Uow  much  tax  would  thus  be 
rbndered  void,  it  it  impossible  to  say.  Tbe 
main  function  of  this  board  is  to  equalize 
these  assessments  over  the  whole  state.  If 
tt»j  find  that  a  county  has  had  its  property 
assessed  too  high,  in  reference  to  the  gen- 
eral standard,  they  may  reduce  its  valuation. 
If  J.t  has  been  fixed  too  low,  they  raise  it  to 
that  standard.  When  they  raise  it  in  any 
county,  they  necessarily  raise  it  on  the  prop- 
erty of  every  individual  who  owns  any  in 
that  county.  Must  each  one  of  these  have 
notice  and  a  special  hearing?  If  a  railroad 
company  is  by  law  entitled  to  such  notice, 


surely  every  Individual  la  equally  entitled  to 
it.  Yet,  If  this  be  done,  tbe  expense  of  giv- 
ing notice,  the  delay  of  hearing  each  indi- 
vidual, would  render  the  exercise  of  the  main 
function  of  the  board  Impossible.  The  very 
moment  you  come  to  apply  to  tbe  Individual 
the  right  clahned  by  the  corporation  in  this 
case.  Its  absurdity  is  apparent.  Nor  is  there 
any  hardship  in  the  matter.  This  board  has 
its  time  of  sitting  fixed  by  law.  Its  ses- 
sions are  not  secret  No  obstruction  exists  to 
the  appearance  of  any  one  before  It  to  assert 
a  tight  or  redress  a  wrong,  and,  in  the  busi- 
ness of  assessing  taxes,  this  la  all  that  can 
be  reasonably  asked.  As  we  do  not  know  on 
what  evidence  the  board  acted  in  regard  to 
these  railroads,  or  whether  they  did  not  act 
on  knowledge  which  they  possessed  them- 
selves, and  as  all  valuation  of  property  is 
more  or  less  a  matter  of  opinion,  we  see  no 
reason  why  tbe  opinion  of  this  court  or  of 
tbe  circuit  court  should  be  better  or  should 
be  substituted  for  that  of  the  board,  whose 
opinion  the  law  has  declared  to  be  tbe  one  to 
govern  in  the  matter."  In  Weyerhaueser  ▼. 
Minnesota,  176  U.  S.  550, 20  Sup.  Ct.  485,  44  L. 
Kd.  — ,  a  very  recent  case  (decided  February 
26,  1900),  the  supreme  court  of  the  United 
States  decided  that:  "The  provision  in  the 
statute  of  Minnesota  for  1893  (chapter  151) 
authorizing  tbe  governor  of  the  state,  when 
it  is  made  to  appear  that  there  lias  been  a 
gross  undervaluation  of  taxable  property  by 
the  assessor  for  any  county  in  the  state,  to 
appoint  a  board  to  revalue  and  reassess  It, 
which  board  shall,  after  due  examination, 
prepare  a  list  of  all  such  undervalued  prop- 
erty, of  the  year  or  years  in  which  it  was  so 
underassessed,  the  amount  of  the  assess- 
ment, and  the  actual  and  true  value  thereof 
for  which  It  should  have  been  so  assessed, 
does  no  violation  to  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States, 
and  does  not  deprive  tbe  owner  of  lands  so 
reassessed  at  an  advanced  value  of  his  lands 
without  due  process  of  law."  It  was  con- 
tended in  this  case  tliat  no  notice  of  any  of 
said  proceedings  by  any  of  said  persons  in 
making  said  reassessment  or  revaluation  of 
said  lands,  or  in  extending  said  taxes  against 
said  lands,  was  ever  given,  by  publication 
or  otherwise,  and  that  such  increase  of  as- 
sessment was  In  violation  of  article  14  of 
the  amendments  to  tbe  constitution  of  the 
United  States,  providing  that  no  state  shall 
deprive  any  person  of  bis  property  without 
due  process  of  law.  Mr.  Justice  McKenna, 
speaking  for  the  court,  among  other  things, 
said:  "The  special  objections  of  plaintiffs 
In  error,  therefore,  cannot  be  sustained,  nor 
the  broader  one  that  the  first  assessments 
are  final  against  any  power  of  review  or  ad- 
dition by  tbe  legislature.  We  held  in  tha 
Winona  Case,  supra  [159  U.  S.  520, 16  Sup.  Ct 
83,  40  L.  Ed.  247],  that  tbe  legislature  had 
power  to  provide  for  the  assessment  of  prop- 
erty wiilch  had  escaped  taxation  in  prior 
years;  and,  as  we  have  seen,  a  special  man- 
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ner  of  assessment  was  sustained.  We  agree 
■wiOx  the  supreme  court  of  the  state  that  a 
gross  undervaluation  of  property  is  within  the 
principle  applicable  to  an  entire  omission  of 
property.  If  It  were  otherwise,  the  power 
and  duty  of  the  legislature  to  Impose  taxes 
and  to  equalize  their  burdens  would  be  de- 
feated by  the  fraud  of  public  officers,  perhaps 
Induced  by  the  rery  property  owners  who  aft- 
erwards claim  Its  Illegal  advantage.  If  an 
officer  omits  to  assess  property,  or  grossly 
undervalues  It,  he  violates  his  duty,  and  the 
property  and  its  owners  escape  their  Just 
share  of  the  public  burdens.  In  Stanley  r. 
Supervisors,  121  U.  S.  535,  7  Sup.  Ct  12*4, 
30  L.  Ed.  1000,  we  held  that,  against  an  ex- 
cessive valuation  of  the  property.  Its  owner 
had  a  remedy  In  equity  to  prevent  the  col- 
lection of  the  illegal  excess.  It  would  be 
very  strange  If  the  stale,  against  a  gross  un- 
dervaluation of  property,  could  not.  In  the 
exercise  of  its  sovereignty,  give  itself  a  reme- 
dy for  the  illegal  deficiency.  And  this  is  the 
effect  of  the  statute.  It  'merely  sets  In  mo- 
tion new  proceedings  to  collect  the  balance 
of  the  state's  claim,  and  there  Is  no  consti- 
tutional objection  in  the  way  of  doing  this,' 
as  the  supreme  court  of  the  state  said  in  its 
opinion." 

Applying  these  well-settled  principles  to  the 
case  under  consideration,  we  hold  that  the 
action  of  the  board  of  equalization  in  increas- 
ing the  assessed  value  of  the  property  of  the 
plaintiffs  in  error  In  excess  of  the  return 
made  to  the  board  does  not  require  that  no- 
tice be  given  to  the  plaintiffs,  to  constitute 
the  acts  of  the  board  valid  in  raising  such  as- 
sessment, and  that  the  action  of  the  board 
In  raising  such  assessment  without  notice  to 
an  individual  taxpayer  Is  not  in  violation  of 
arilde  14  of  the  amendments  to  the  consti- 
tution of  the  United  States,  which  forbids  the 
deprivation  of  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  and  that 
the  only  limitations  upon  the  powers  of  the 
board  of  equalization  Is  that  all  property  sub- 
ject to  taxation  shall  be  uniformly  assessed, 
that  no  unequal  discrimination  shall  be  made 
as  to  different  kinds  of  property  within  the 
taxing  district,  and  that  the  assessed  valua- 
tion of  the  property  shall  not  be  raised  above 
its  true  rash  value. 

The  only  other  error  complained  of  by  the 
plaintiffs  In  error  is  that  the  court  erred  in 
refusing  to  allow  the  plaintiffs  to  amend 
their  petition  after  all  the  evidence  was  sub- 
mitted to  the  court  and  before  Judgment  was 
rendered.  We  think  that  the  court  properly 
refused  to  allow  the  amendment,  and  that 
no  prejudicial  error  was  committed  by  rea- 
son thereof.  There  being  no  error  in  the  rec- 
ord prejudicial  to  the  substantial  rights  of 
the  plaintiffs  In  error,  the  judgment  of  the 
district  court  of  Pottawatomie  county  Is  af- 
flrmed.  at  the  costs  of  the  appellants.  All 
the  justices  concurring,  except  BITRAVELl,, 
J.,  who  tried  the  cause  in  tlie  court  below, 
not  sitting,  and  McATKE,  J.,  not  sitting. 


ROSE  V.  DURHAM,  County  Tkvasvrer. 
(Supreme  Court  of  Oklahoma.    Jane  30,  1900.) 
TAXES— ENJOINING  COLLECTION. 
Upon  the  authority  of  Streight  v.  I>nrliam 
(decided  this  term  of  court)  til  Pac.  lOlMi,  the 
judgment  of  the  district  court  is  affirmed, 
tbyllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;   before  Justice  B.  F.  Burweil. 

Action  by  Sam  Kose  against  William  Dur- 
ham, treasurer  of  Pottawatomie  county. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

P.  O.  Cassidy,  for  plaintiff  in  error.  L.  G. 
Pitman,  for  defendant  in  error. 

HAINER,  J.  This  was  an  action  brought 
by  the  plaintiff  in  error  against  the  defend- 
ant in  error  in  tlie  district  court  of  Potta- 
watomie county  to  enjoin  the  collection  of  a 
portion  of  the  tax  of  1807,  which  the  plain- 
tiff alleged  to  be  illegal.  The  petition  of  the 
plaintiff  alleges,  substantially,  that  he  listed 
and  returned  under  oath  all  his  personal 
property  to  the  assessor  of  the  city  of  Shaw- 
nee for  the  year  1807,  and  placed  the  valu- 
ation thereon  at  $2,000,  which  was  the  av- 
erage cash  value  of  all  of  plalntitl's  personal 
property  in  said  city  at  the  time,  and  that 
the  said  city  assessor  did  at  the  time  assess 
the  value  of  plaintiff's  property  at  $2,000; 
that  afterwards  the  said  property  was  raised 
by  the  city  assessor  from  $2,000  to  $4,000 
without  the  knowledge  of  or  notice  to  the 
plaintiff.  A  temporary  injunction  was  grant- 
ed by  the  probate  Judge  in  the  absence  of 
the  district  court.  The  defendant  filed  an 
answer  alleging.  In  substance,  that  plalntiCTB 
property  was  assessed  far  below  the  aver- 
age value  of  other  personal  property  in  the 
city  of  Shawnee,  and  that  the  said  valuation 
was  raised  by  the  board  of  equalization  of 
the  city  of  Shawnee,  consisting  of  the  may- 
or, the  city  clerk,  and  the  city  assessor,  and 
not  by  the  assessor  of  said  city,  as  alleged  In 
plaintiff's  petition,  and  that  the  property 
was  not  raised  above  its  true  cash  value; 
that  said  action  of  the  board  of  equalization 
was  regular  and  according  to  law.  Upon  the 
issues  thus  framed,  the  cause  was  tried  by 
the  district  court  upon  affidavits  flle<l  In 
said  cause,  which  were  received  as  evidence 
In  the  case  bj'  agreement  of  the  parties.  Tlie 
only  evidence  offered  on  behalf  of  the  plain- 
tiff was  his  own  affidavit,  which  Is  as  fol- 
lows: 

"Territory  of  Oklahoma,  Pottawatomie 
County— SR.:  Sam  Rose,  being  duly  sworn, 
on  oath  deposes  and  says  that  he  is  the 
plaintiff  In  the  above-entitled  action;  that 
he  Is  a  resident  of  the  city  of  Shawnee.  In 
said  county  and  territory,  and  was  a  resi- 
dent thereof  during  all  of  the  year  1897; 
that  he  Is  now,  and  was  In  said  year  1807, 
eng.nged  In  the  clothing  and  dr>--goods  busi- 
ness, and  that  In  the  year  1897  all  the  proi>- 
erty  he  owned,  of  any  description,  in  said 
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city  and  county,  was  his  stock  of  clothing 
and  dry  goods,  suoject  to  taxation;  that  In 
February,  1I07,  the  assessor  of  the  said  city 
of  Shawnee  came  to  this  affiant's  place  of 
business.  In  the  said  city  of  Shawnee,  for  the 
purpose  of  assossiug  bis  said  stock  of  cloth- 
ing and  dry  goods,  and  this  affiant,  after 
harlng  been  duly  sworn  by  said  assessor, 
listed  to  the  said  assessor  his  said  stock  of 
«Iothing  and  dry  goods,  which  was  all  the 
property,  either  real  or  personal,  that  affi- 
ant ownetl  in  the  said  city  of  Shawnee;  that, 
after  listing  said  property  as  aforesaid,  af- 
fiant piace<l  the  value  thereof  at  $2,000,  be- 
ing the  average  cash  value  of  said  property, 
and  the  said  assessor  there  and  then,  in  the 
presence  of  this  affiant,  duly  entered  said 
property  upon  the  assessment  roll,  and  pla- 
ced the  value  thereof  at  |2,000,  and  this  af- 
fiant, believing  that  the  assessor  would  al- 
low the  said  value  to  stand,  paid  do  more 
attention  to  said  assessment  until  he  went 
to  pay  his  taxes,  after  the  1st  day  of  Janu- 
ary, 1896,  when  he  ascertained  from  the 
county  clerk  and  treasurer  that  when  the 
said  city  assessor  returned  the  assessment 
roll  of  the  city  of  Shawnee  to  the  county 
clerk,  that  the  value  of  affiant's  said  prop- 
erty had  been  raised  one  hundred  per  cent; 
that  Is,  from  $2,000  to  $4,000.  And  affiant 
further  says  that  he  does  not  know  who  in- 
creased the  value  of  his  said  property  from 
that  given  by  him  to  the  assessor,  and  en- 
tered upon  the  assessment  roll  at  the  time 
by  the  assessor.  And  affiant  further  says 
that  no  schedule  of  the  increase  or  change 
in  the  valuation  of  his  said  property  was 
■ever  given  to  him  by  the  assessor  or  any  one 
«l8e,  and  that,  believing  no  change  bad  been 
made,  he  paid  no  further  attention  to  said 
assessment,  and  knew  of  no  change  until  he 
went  to  pay  his  taxes  as  aforesaid.  And 
further  affiant  saith  not.    Sam  Rose. 

"Subscribed  and  sworn  to  before  me  this 
16th  day  of  Kebruary,  1898.  C.  M.  Cade.  No- 
tary Public.    My  com.  expires  Jan.  28,  1809." 

It  will  thus  be  seen  that  the  only  evidence 
offered,  material  to  the  issues  Involved  In 
this  rase,  by  the  plaintifT.  was  that  he  listed 
the  value  of  his  property  at  $2,000,  and  that 
it  was  the  average  cash  value  of  said  prop- 
ert.v.  and  that  he  had  no  notice  or  knowledge 
of  the  raise  made  by  the  city  board  of  equal- 
isation. Thwe  was  no  evidence  offered  to 
prove  either  irregularity  or  fraud  on  tlie 
part  of  the  said  city  assessor  or  the  board  of 
equalization.  Tliere  was  oo  evidence  intro- 
duced by  the  plaintifT  that  the  actual  or  true 
cash  value  of  the  property  at  the  time  It  was 
listed  and  returned  to  the  assessor  was  1^2,- 
000.  Nor  was  there  any  evidence  offered  by 
tlie  piaintiiT  tliat  the  l)oard  of  equalization 
had  raised  the  plaintiff's  property  in  excess 
of  its  true  cash  value,  and  there  was  no  evi- 
dence that  there  was  any  iine(iual  discrimi- 
nation made  between  the  plaiutiCf's  property 
and  similar  property  which  was  assessed  with- 
in the  taxing  district  of  said  city.  On  the  oth- 
er hand,  the  defendant  offered  in  evidence  the 


affidavits  of  the  city  board  of  equalization, 
consisting  of  the  city  assessor,  the  mayor, 
and  the  city  clerk.  The  evidence  offered  on 
behaU  of  the  defendant  shows  that  the  board 
of  equalization  met  on  the  day  fixed  by  the 
statute,  to  wit,  on  the  third  Monday  of  April, 
18!>7,  for  the  purpose  of  equalizing  the  indi- 
vidual assessments  of  the  various  taxpayers 
of  the  city  of  Shawnee;  that  the  board  of 
equalization  founu  and  determined  that  the 
personal  property  of  the  said  plaintiff,  Sam 
Rose,  was  assessed  far  below  the  average 
cash  value  of  other  personal  property  as  re- 
turned by  the  various  taxpayers  of  said  city 
for  the  year  1897;  that  said  assessment  was 
raised  by  the  board  of  equalization,  and  not 
by  the  city  assessor,  as  alleged  in  the  plain- 
tiff's petition;  that  no  unequal  discrimina- 
tion was  made  between  the  plaintiff's  prop- 
ert,v  and  similar  property  within  the  taxing 
district  of  said  city;  and  that  the  fair  cash 
value  of  said  property  was  $4,000.  The  dis- 
trict court  found  that  the  evidence  Intro- 
duced was  Insufficient  to  sustain  the  claim  of 
the  Illegality  of  said  tax,  and  thereupon  dis- 
solved tlie  temporary  injunction  which  was 
granted  by  the  probate  court,  and  dismissed 
the  action  at  the  costs  of  the  plaintiff.  From 
this  Judgment  the  plaintiff  appeals. 

We  think  that  the  plaintiff  has  wholly  fail- 
ed to  plead  or  prove  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendant. 
This  case  was  submitted  on  the  same  briefs 
as  were  filed  in  the  case  of  Strelght  v.  Dur- 
ham (No.  976)  61  Pac.  1096.  and  the  Identical 
questions  are  Involved  in  this  case.  Hence, 
upon  the  authority  of  Strelght  v.  Durham 
(decided  at  this  term  of  court)  61  Pac.  1096, 
the  judgment  of  the  district  court  is  atflrm- 
ed,  at  the  costs  of  the  appellant.  All  the 
Justices  concurring,  except  BURWBLL,  J., 
who  tried  the  cause  in  the  court  below,  not 
Bitting,  and  McATGE,  J.,  not  sitting. 


DECKEK  V.  CAHILIk 

(Supreme  Cbnrt  of  Oklahoma.    June  30,  1900.) 

PROBATB    COURTS— QUESTIONS    OF    LAW    AND 
FACT— APPEAL,— TO  WHAT  COURT  TAKEN. 

All  appeals  from  final  judgments  of  probate 
courts  shall  bo  aliowed  and  taken  to  the  su- 
premo court  of  the  territory  in  the  same  man- 
ner as  appoals  are  taken  from  tlie  district  court, 
and  witli  like  effect,  when  oniy  questions  of  law 
are  involved  in  the  appeal,  irrespective  of  the 
amount  invoived;  but  if  one  desu-es  to  appeal 
from  a  final  judgment  of  a  proliate  court,  and 
have  questions  of  fact  retrie<l  in  the  appellate 
court,  then  he  must  appeal  to  the  district  court 
of  the  county  in  the  same  manner  and  formas 
appeals  are  taken  from  jud^meuts  of  justices 
of  the  peace,  without  regard  to  the  amount  in- 
voived; and  an  appeal  from  a  final  judgment  of 
a  probate  court,  which  involves  only  a  question 
of  law,  cannot  be  taken  to  the  district  court 
of  the  connt.v,  but  nuist  bo  taken  and  prosecut- 
ed by  petition  in  error,  cither  b.v  biii  of  ex- 
ceptions and  tranncript  or  case-made,  to  the 
supreme  court  of  the  territory. 
(Syllabus  by  the  Court.) 

Error  from  district  court,   Ix>gan   county; 
before  Chief  Justice  John  H.  Burford. 
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Action  by  S.  D.  CahiU  against  Henry  R. 
Decker.  I'^om  the  Judgment,  defendant  ap- 
pealed to  the  district  court,  which  dismissed 
the  appeal,  and  defendant  appeals.   AfBrmed. 

Lawrence  &  Huston,  for  plaintiff  in  error. 
Dale  &  Bierer,  for  defendant  in  error. 

BUBWEIiL,  J.  The  only  question  in  this 
case  which  we  feel  called  upon  to  decide  is 
as  to  whether  or  not  an  appeal  will  lie  from 
the  probate  court  to  the  district  court  in  a 
case  where  only  a  question  of  law  is  in- 
volred,  and  the  appellant  is  not  asking  to 
hare  any  question  of  fact  retried  In  the 
appellate  court.  In  this  case  the  defendant 
in  error,  CahlU,  recovered  a  Judgment  in  the 
probate  court  against  the  appellant  for  $32, 
for  $2.65  costs  on  an  attachment,  for  $8.25 
other  costs,  and  for  an  attorney's  fee  of  $10. 
From  this  Judgment  the  defendant  below 
prosecuted  an  appeal,  by  bill  of  exceptions 
and  transcript,  to  the  district  court  of  Lo- 
gan county.  The  district  court  dismissed 
the  appeal  for  want  of  Jurisdiction,  and  from 
this  order  Decker  appealed  to  this  court. 

Section  0  of  the  organic  act  of  Oklahoma 
provides  that  Justices  of  the  peace  shall 
have  original  Jurisdiction  of  certain  civil 
causes  where  the  amount  involved  is  not  in 
excess  of  $100,  and  vests  probate  courts 
with  probate  Jurisdiction.  Subsequently  the 
territorial  legislature  attempted  to  enlarge 
the  Jurisdiction  of  the  probate  courts  of  the 
territory  by  conferring  upon  them  the  ordi- 
nai7  powers  of  Justices  of  the  peace,  and 
also  certain  other  Jurisdiction  concurrent 
with  the  district  courts.  This  act  of  the 
legislature  was  ratified  by  congress,  which 
gave  to  the  act  all  the  force  and  effect  of 
an  original  act  of  that  body.  The  law  re- 
ferred to  te  article  15,  c.  18,  St.  Okl.  1803. 
SeetlMi  1  is  as  follows:  "Probate  courts  in 
their  respective  counties  shall  in  addition  to 
the  powers  conferred  upon  them  by  the  pro- 
bate chapter  of  the  territory,  have  and  ex- 
ercise the  ordinary  powers  and  Jurisdiction 
of  Justices  of  the  peace,  and  shall  in  civil 
cases  have  concurrent  Jurisdiction  with  the 
district  courts  In  all  civil  cases  in  any  snm 
not  exceeding  one  thousand  dollars  exclu- 
sive of  costs,  and  In  action  of  replevin  where 
the  appraised  value  of  the  property  does  not 
exceed  that  sum;  and  the  provisions  of  the 
chapter  on  Civil  Procedure  relative  to  Jus- 
tices of  the  peace  and  to  practice  and  pro- 
ceedings in  the  district  court  shall  apply  to 
the  proceedings  in  all  civil  actions,  prose- 
cuted before  said  probate  courts:  provided, 
the  probate  courts  shall  not  have  Jurisdic- 
tion: First.  In  any  action  for  malicious 
jirosecutlon.  Second.  In  any  action  against 
.officers  for  misconduct  in  office,  except  where 
like  proceedings  can  be  had  before  Justices 
of  the  peace.  Third.  In  actions  for  slander 
and  libel.  Fourth.  In  actions  upon  contracts 
for  sale  of  real  estate.  Fifth.  In  any  mat- 
ter wherein  the  title  or  boundaries  of  land 
may  be  in  dispute,  nor  to  order  or  decree 


tiie  sale  or  partition  of  real  estate."  It  Is 
pretty  generally  conceded,  but.  we  think, 
without  due  consideration,  that  a  probate 
Judge  is  ex  officio  a  Justice  of  the  peace;  but 
a  careful  reading  of  the  section  Jast  quoted 
will  show  that  this  view  Is  incorrect  All 
of  the  powers  of  a  Justice  of  the  peace  are 
not  conferred  upon  probate  courts.  The  act 
confers  upon  probate  courts  only  the  "ordi- 
nary powers  and  jurisdiction  of  Justices  of 
the  peace,"  and  not  "all  of  the  powers" 
of  such  officer,  and  In  addition  thereto  the 
probate  courts  have  concurrent  Jurisdiction 
with  the  district  court  in  all  cases  In  any  sum 
not  exceeding  $1,000,  exclusive  of  costs,  and 
in  action  of  replevin  where  the  appraised 
value  of  the  property  does  not  exceed  that 
sum;  and  the  provisions  of  the  chapter  on 
"Civil  Procedure"  relative  to  Justice  of  the 
peace  and  to  practice  and  proceedings  in  the 
district  court  are  made  to  apply  to  the  pro- 
ceedings in  all  civil  actl<His  prosecuted  before 
the  probate  courts.  Section  2  provides:  "In 
all  cases  commenced  In  said  probate  courts 
wherein  the  sum  exceeds  the  jurisdiction  of 
Justices  of  the  peace,  the  pleadings  and  prac- 
tice and  proceedings  in  said  court  both  be- 
fore and  after  judgment  shall  be  governed  by 
the  chapter  on  Civil  Procedure  of  the  territory 
governing  pleading  and  practice  and  proceed- 
ings in  the  district  court.  In  all  cases  com- 
menced in  said  probate  courts  that  are  within 
the  jurisdiction  of  justices'  courts,  the  prac- 
tice and  proceedings  and  pleadings  both  be- 
fore and  after  Judgment  provided  for  in  Jus- 
tices' procedure  of  the  territory  shall  be 
applicable  to  the  practice,  pleadings  and  pro- 
ceedings of  said  probate  courts."  This  sec- 
tion makes  no  provision  tor  an  appeal  from 
the  probate  court  of  any  county  on  questions 
of  either  law  or  fact.  It  only  provides  the 
practice,  proceedings,  and  pleadings  in  each 
class  of  cases  "in  the  probate  court"  hotb  be- 
fore and  after  Judgment,  but  fails  to  provide 
for  an  appeal  from  the  Judgments  of  such 
courts.  The  right  of  appeal  is  granted  by 
section  5  of  the  same  article,  which  deariy 
covers  the  entire  question  of  appeal:  "Sec.  5. 
Appeals  from  the  final  Judgment  of  said  pro- 
bate courts  shall  be  allowed  and  taken  to  the 
supreme  court  of  this  territory  in  the  same 
manner  as  from  the  district  courts,  and  with 
like  effect  when  only  questions  of  law  are  In- 
volved in  the  appeal.  If  questions  of  fact  are 
to  be  retried  in  the  appellate  court  the  appeal 
shall  be  taken  to  the  district  court  of  the 
county  in  manner  and  form  as  appeals  are 
:al(en  from  judgments  of  justices  of  the 
peace."  The  question  of  appeals  from  judg- 
ments of  probate  courts  ^s  l>een  before  this 
court  several  times,  and  we  are  inclined  to 
the  opinion  that  the  rule  heretofore  announced 
should  be  modified  to  conform  to  what  we 
::ow,  after  careful  consideration,  believe  to 
be  a  correct  interpretation  of  the  statute. 
Section  1  extends  the  Jurisdiction  of  the  pro- 
bate court:  section  2  provides  for  the  prac- 
tice, proceedings,  and  pleadings  in  the  pro- 
bate courts  both  before  and  after  judgment 
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which  Ibclndes  the  preparatldn'of  the  record 
for  appeal;  and  section  6  designates  the  re- 
spective courts  to  which  appeals  may  be 
taken.  One  desiring  to  appeal  from  a  judg- 
ment of  a  probate  court  has  the  legal  right  to 
determine  for  himself  as  to  whether  he  will 
appeal  on  a  question  of  law  alone,  or  on  ques- 
tions of  both  law  and  fact,  and  demand  a 
trial  de  novo  In  the  appellate  court  When 
questions  of  law,  only,  are  InvolTOd  In  the 
appeal,  It  must  be  taken  to  the  supreme  court 
In  the  same  manner  as  appeals  are  taken 
from  the  district  court,  and  this  Is  true  with- 
out regard  to  the  amount  Involved  in  the  ac- 
tion; and  an  appeal,  by  bill  of  exceptions, 
writ  of  error,  or  case-made,  which  presents 
purely  a  qoestion  of  law,  will  not  He  to  the 
district  court  from  a  final  Judgment  of  a 
probate  court  rendered  while  exercising  the 
ordinary  jurisdiction  of  a  Justice  of  the  peace, 
or  while  exercising  concurrent  Jurisdiction 
with  the  district  court  but  If  any  question  of 
fact  has  been  tried  in  the  probate  court  and 
the  party  appealing  desires  to  have  such 
question  or  questions  retried,  he  must  appeal 
to  the  district  court,  regardless  of  the  amount 
involved. 

A  number  of  authorities  are  cited  by  both 
the  appellant  and  the  appellee  In  support  of 
their  respective  positions,  but  we  find  them 
of  little  assistance  to  us,  as  the  statute  here 
construed  is  peculiar  to  Itself,  and  none  of 
the  authorities  cited  seem  to  have  any  par- 
ticular bearing  upon  the  proper  construction 
of  it  except  the  decisions  of  our  own  court; 
and  all  of  these  decisions  which  are  in  con- 
flict with  the  role  herein  expressed  are  here- 
by modified  to  conform  herewith.  As  to  what 
to  "ordinary"  Jurisdiction  of  Justices  of  the 
peace,  and  what  Is  meant  by  "concurrent  Jn- 
rlsdictlon  with  the  district  court"  we  will  not 
.It  this  time  express  an  opinion,  but  will  r»- 
.lerve  the  consideration  of  these  two  expres- 
jlons  until  a  case  comes  before  us  in  which 
they  are  necessarily  involved.  For  the  rea- 
eons  herein  given,  thfr  appeal  was  properly 
dismissed,  and  the  Judgment  of  the  trial  court 
should  be  affirmed  at  the  coats  of  the  appel- 
lant. All  of  the  Justices  concurring,  except 
BURFORD,  0.  J.,  who  presided  at  the  trial 
in  the  court  below. 

<10  Okl.  398) 

RANDOLPH  V,  HUDSON. 
(Supreme  Court  of  Oklahoma.    June  30,  1900.) 

APPEAL    FROM    PROBATE    COURT  —  JURISDIC- 
TION OF  DISTRICT  COURT. 

The  district  court  has  jurisdiction  of  causes 
appealed  from  the  probate  court,  when  qups- 
tioDS  of  fact  are  to  be  retried,  whether  the 
case  be  one  within  the  Jurisdiction  of  a  jna- 
tlce  of  the  peace  or  of  the  district  court 
(Syllabus  by  the  Court.) 

Error  from  district  coart,  Garfield  count/; 
hofore  Justice  John  Lu  Meltee. 

Action  by  John  Hudson  against  N.  Ran- 
dolph. Judgment  for  plaintiff  was  appealed 
to  the  dlstiict  court  From  a  Judgment  dla- 
ffllsslng  the  appeal,  defendant  brings  »ma. 
fieverse<L 


Franic  PurceO,  for  plalntftt  In  error.  O.  D. 
Hubbell  and  W.  EL  Denton,  for  defendant  la 
error. 

BURFORD,  C  J.  This  action  was  com- 
menced before  the  probate  court  of  Garfield 
county  to  recover  the  sum  of  $276,  and  ac- 
crued interest  upon  a  promissory  note.  The 
plaintiff,  Hudson,  recovered  Judgment  against 
Randolph  for  the  sum  (Mt  $3S4.50  and  costa. 
Randolph  appealed  to  the  district  court  upo> 
both  questions  of  law  and  fact  In  the  dis- 
trict court  the  appeal  was  dismissed  on  mo- 
tion of  Hudson,  and  cause  remanded  to  the 
probate  court  The  record  shows  that  the 
ground  upon  which  the  trial  court  dismissed 
the  appeal  was  that  no  appeal  will  lie  from 
the  probate  court  to  the  district  court  in 
causes  wherein  the  two  courts  have  concur- 
rent Jurisdiction.  From  the  Judgment  dis- 
missing the  appeal  the  plaintiff  in  error 
brings  the  cause  to  this  court  for  review. 

The  question  involved  In  this  case  was  ful- 
ly considered  and  passed  upon  In  the  case  of 
Decker  v.  Cahill  (decided  at  the  present  term) 
00  Pac.  1101.  In  that  case  It  la  held  that 
when  a  Judgment  Is  rendered  In  the  probate 
court  In  a  civil  cause  the  defeated  party  may 
elect  whether  he  will  have  the  case  retried 
on  questions  of  fact  on  appeal,  or  whether 
he  will  have  it  reviewed  on  questions  of  law 
only.  If  questions  of  fact  are  to  be  retried 
on  appeal,  although  questions  of  law  are  also 
Involved,  the  cause  must  be  appealed  to  the 
district  court;  but  If  questions  of  law,  only, 
are  to  be  reviewed,  the  case  must  be  taken 
to  the  supreme  court  The  court  to  which 
the  appeal  is  to  be  taken  la  not  determined 
by  the  amount  involved,  but  by  the  questions 
to  be  tried.  On  the  authority  of  Decker  v. 
Cablll,  and  the  former  cases  decided  by  this 
court,  the  Judgment  of  the  district  court -of 
Garfield  county  is  reversed,  and  cause  re- 
manded for  further  proceedings,  at  the  costa 
of  defendant  In  error.  All  concur,  except  Mc- 
ATB£l  J,,  who  tried  the  cause  below,  not  sit- 
ting. 

(It  Utali,  m) 
STANDARD  STEAM  LAUNDRY  t.  DOUB. 
(Supreme  Oinrt  of  Utah.     July  21,  1900.) 

ACTION  TO  RBDBBM  FROM  MORTOAGB  SALIfr- 

SPECIAL  PROCEEDING-JURISDICTION— CON- 
DITIONAL  SALE  OF  PERSONALTY— VALIDITT 
— ASSIONMBNT  BY  VBNDORr-CLAIM  FOR  LIBN 
-SUBSEQUENT  CONTRACT— ADDITIONAL  SE- 
CURITY—WAIVER  OF  LIBN. 

1.  Although  a  Judgment  debtor,  or  his  sue 
eessor  in  Interest  may  institute  a  special  pro- 
ceeding, under  section  8267,  Rev.  St.  1898,  to 
redeem  real  estate  sold  under  a  mortgage,  and 
to  compel  an  accounting  of  the  rents  and  prof- 
its of  such  estate,  and  nave  the  right  to  insist 
that  the  trial  be  limited  to  the  special  pur- 
pose tor  which  the  tnit  was  brought,  yet  U  hi 
seeks  by  his  complaint  for  an  accounting  of  the 
rents,  issues,  and  profits  of  personal  property 
not  sold  with  the  realty,  and  prays  for  gener- 
al relief,  the  defendant  has  a  right  to  file  his 
counterclaim  which  grew  out  of  transactionv 
relating  to  the  same  property;  and  plaintiQ 
cannot  be  heard  to  complain  U  all  iaaues  thu* 
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before  it  «re  heard  and  determined  by  the  trial 
court. 

2.  A  conditional  saie  of  personal  property,  it 
being  stipulated  in  good  faith  that  the  title  is 
not  to  pass  until  fuU  payment  of  the  purchase 
price  by  the  vendee,  is  valid,  and  binds  the 
vendee,  bis  creditors  and  vendees.  >- 

3.  A  vendor  of  personal  property  may  assign 
his  claim  to  such  property,  sold  conditionally; 
and  bis  assignee  acquires  the  same  rights  there- 
in as  the  vendor  had,  and  the  vendor  loses  ail 
interest  in  the  property. 

4.  The  talcing,  by  a  vendor  in  a  conditional 
sale,  of  a  subsequent  contract  from  the  vendees 
and  another,  which  contract  amounts  simply  to 
additional  security,  is  not  a  waiver  of  the  rights 
of  the  vendor  under  the  contract  of  sale,  and 
does  not  destroy  those  rights  or  the  vendor*! 
lien. 

iSyllabos  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake 
county;   Ogden  Hiles,  Judge. 

Action  by  the  Standard  Steam  Laundry 
against  C.  A.  Dole.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

The  plaintiff  filed  a  complaint  for  a  gen- 
eral accounting  and  equitable  relief,  ask- 
ing that  the  defendant  be  compelled  to  ac- 
count for  certain  rents,  issues,  and  profits 
of  certain  real  and  personal  property  em- 
ployed In  conducting  a  laundry  business, 
and  that  the  amount  found  due  be  credited 
as  redemption  money,  to  be  paid  to  redeem 
the  real  estate  from  foreclosure  sale  under 
a  mortgage.  In  the  answer  certain  things 
of  the  complaint  were  admitted,  others  de- 
nied, and  a  counterclaim  set  up,  in  which 
It  was  averred  tliat  the  defendant,  by  pur- 
chase and  assignment,  was  the  owner  and 
bolder  of  certain  notes  executed  and  deliv- 
ered to  the  Troy  I^aundry  Machinery  Com- 
pany, Limited,  by  O.  A.  and  E.  T.  Wooiey, 
for  the  purchase  price  of  the  laundry  ma- 
chinery described  in  the  complaint;  that 
the  notes  provided  that  the  title  to  the  ma- 
chinery was  not  to  pass  until  they  were 
paid  in  full;  that,  to  prevent  the  taking  of 
the  laundry  machinery,  the  defendant  was 
compelled  to  purchase  them  and  pay  the 
balance  due  on  them,  neither  the  plaintiff 
nor  the  makers  having  paid  them;  and  that 
he  also  paid  certain  taxes  and  expenditures 
for  repairs  on  the  property.  The  prayer  was 
that  an  accounting  be  had,  and  that  the 
defendant  be  decreed  a  Hen  on  the  machin- 
ery for  the  amount  paid  by  blm  on  the 
notes,  and  on  the  real  estate  for  the  taxes 
and  expenditures  paid  by  him,  and  that.  In 
case  the  court  decreed  a  redemption  of  the 
real  estate,  the  plaintiff  be  ordered  to  pay 
the  several  sums  covered  by  such  lien,  in 
addition  to  the  amount  paid  by  the  defend- 
ant for  the  real  property  under  the  fore- 
closure sale.  The  plaintiff  in  Its  replication 
denied  these  averments  of  the  answer,  al- 
leged that  the  notes  were  paid  under  a  cer- 
tain agreement  of  defendant,  and  concluded 
as  follows:  "Wherefore  plaintiff  prays  that 
It  be.  decreed  to  be  the  owner  of  the  prop- 

•Llpptncott  V.  Rich,  66  Pac.  SM,  19  Utah,  140; 
Hirs'ih  V.  Steele,  36  Poc.  49,  10  Utah,  19;  Ruesell  v. 
HarkneBS,  7  Pac.  865,  4  Utah,  197;  Harkness  v.  Rus- 
sell, 7  Sup.  Ct.  a,  lU  U.  8.  663.  30  L.  Ed.  285. 


erty  spedfled  In  paragraph  9  of  plaintiff's 
complaint,  free  from  all  Incumbrances  and 
liens  held  by  defendant,  of  whatever  nature: 
that  the  plaintiff  have  and  recover  from  the 
defendant  the  rents,  issues,  and  profits  re- 
ceived for  the  reasonable  use  and  occupa- 
tion of  said  property  specified  in  plaintiff's 
complaint,  both  real  and  personal;  that  the 
same  be  credited  upon  the  redemption 
money  to  be  paid  said  defendant,— and  for 
sucb  other  and  further  relief  as  the  court 
shall  deem  Just  and  equitable  In  the  prem- 
ises, and  for  costs  of  this  action."  Under 
these  pleadings  it  was  shown,  as  appeaid, 
that  the  plaintiff  was  organized  as  a  corpo- 
ration in  1893,  under  the  laws  of  Utah,  with 
a  capital  stock  of  12,000  shares,  of  which 
shares  Oscar  F.  Hunter  ovnied  flOO,  and  Or- 
son A.  Wooiey  and  Alice,  his  wife,  and 
George  B.  Wooiey  owned  600.  Certain  real 
estate  and  laundry  machinery  in  question 
herein  were  conveyed  to  the  corporation  In 
full  payment  of  the  capital  stock  of  the  In- 
corporation. At  the  time  of  the  conveyance 
the  real  estate  was  incumbered  with  a  mort- 
gage  which  had  been  executed  to  one  Mnl- 
vey  by  Orson  A.  and  Alice  Wooiey  to  se- 
cure the  payment  of  $2,500  and  interest 
The  laundry  machinery  had  been  purchased 
from  the  Troy  Laundry  Machinery  Com- 
pany, Limited,  by  O.  A.  and  E.  T.  Wooiey, 
conditionally,  as  provided  in  five  notes  exe- 
cuted by  the  vendees  to  the  vendor,  each 
of  which  notes  contained  the  agreement 
"that  the  title  or  ownership  of  said  machin- 
ery does  not  pass  from  the  Troy  Laundry 
Machinery  Company,  Limited,  until  the 
notes  shall  have  been  paid  In  full."  There 
remained  due  on  these  notes  the  sum  of 
$1,.500  principal  on  April  17,  1894,  when  the 
defendant  purchased  the  stock  owned  by 
Oscar  P.  Hunter.  This  purchase  was  erl- 
deneed  by  a  contract  in  writing  between  the 
defendant  and  Hunter,  wherein  it  appears 
that  the  consideration  for  the  transfer  of 
the  stock  was  the  conveyance  of  certain  real 
estate  situate  In  Salt  Lake  City  by  Dole  to 
Hunter,  and  the  performance  of  certain 
agreements  contained  In  the  contract  one 
of  which  was  a  covenant  that  Dole  should 
pay  for  Hunter  the  notes  given  by  Wooiey 
to  the  Troy  iJiundry  Machinery  Company, 
"when  the  said  Wooiey  causes  the  real 
property  of  said  corporation"  which  was 
covered  by  the  mortgage  above  mentioned 
"to  be  released  from  the  lien  of  the  mort- 
gage"; such  debt  "being  the  Individual 
debt  of  Orson  A.  Wooiey,"  and  not  of  the 
corporctlon.  At  the  time  of  the  purchase 
of  the  stock  from  Hunter,  Dole  and  O.  A. 
and  R.  T.  Wooiey  entered  Into  a  contract 
with  the  Troy  Laundry  Machinery  Company 
for  the  purpose  of  procuring  an  extension 
of  time  for  the  payment  of  the  balance  due 
on  the  notes,  in  which  contract  Dole,  "for 
himself,  assures  and  guaranties  the  pay- 
ment" of  such  balance,  which  was  $1,500, 
and  O.  A.  and  B.  T.  Wooiey  also  "Jointly 
guaranty  the  payment  thereof."    The  last 


Digitized  by 


Google 


Utab) 


STANDABD  STEAM  LAUNDRY  v.  DOLE. 


1105 


clause  of  the  contract  reads:  "The  said 
parties  of  the  second  part  agree  that,  when 
the  property  of  the  Standard  Steam  Laun- 
dry Company  is  released  from  all  Incum- 
brances, that  the  said  C.  A.  Dole  shall  de- 
posit with  Wells,  Fargo  and  Company,  to 
secure  the  balance  due  to  the  said  party  of 
the  second  part,  one-half  of  the  capital  stock 
of  the  said  steam  laundry  company.  On  the 
deposit  of  the  said  stock  the  party  of  the 
second  part  will,  and  does  hereby,  release 
the  said  O.  A.  Avooley  and  E.  T.  Wooley 
from  the  payment  of  the  said  notes."  Aft- 
erwards Dole  paid  the  amount  due  on  the 
notes  to  the  payee,  to  protect  Hunter  and 
the  laundry  machinery  against  the  vendor's 
lien,  had  them  assigned  to  himself,  and  be- 
came the  owner  and  holder  of  them.  No 
part  of  the  amount  of  the  notes  has  been 
paid  by  the  Wooleys.  There  was  no  consid- 
eration for  the  assumption  of  Dole  to  pay 
the  notes.  Dole  also  paid  certain  sums  for 
repairs  and  taxes  on  the  property.  Soon 
after  the  purchase  of  the  800  shares  of  stock 
from  Hunter,  about  July,  1894,  Dole  leased 
of  the  Wooleys  their  undivided  one-half  in- 
terest in  the  laundry.  Including  premises, 
building,  and  machinery,  at  a  weekly  rental 
of  $7.50,  and,  in  addition  thereto,  agreed  to 
do  the  washing  for  the  families  of  the 
lessors.  The  property  has  ever  since  been 
In  the  possession  of  the  lessee,  and  the 
rent  was  paid  to  the  lessors  and  accepted  by 
them  until  one  week  after  the  sale  of  the 
premises,  under  foreclosure  of  the  Mulvey 
mortgage,  which  sale  occurred  on  February 
27,  1808,  the  mortgage  not  having  been  paid. 
The  lease  was  to  continue  until  terminated 
by  notice.  The  lessee  became  the  purchaser 
at  the  mortgage  sale,  and  has  continued  in 
the  possession  of  the  premises  to  the  pres- 
ent time,  and  has  always  been  ready  and 
willing  to  pay  the  rent,  but  since  a  week 
after  the  sale  the  lessors  have  refused  to  ac- 
cept the  same.  The  lessors  made  demand 
in  writing  before  the  bringing  of  suit  upon 
the  lessee,  for  an  accounting  for  the  use  and 
occupation  of  the  real  estate,  and  for  the 
use  of  the  building  and  laundry  machinery, 
but  the  lessee  failed  and  refused  to  make 
the  same.  Thereupon  this  action  was  insti- 
tuted to  compel  such  accounting  and  to  re- 
deem the  property.  At  the  trial  the  court 
entered  a  decree  allowing  the  defendant  a 
lien  on  the  laundry  machinery  for  the 
amount  of  the  notes  paid  by  him,  and  on  the 
real  estate  for  the  certain  sums  paid  by  him 
for  taxes  and  repairs,  and  for  a  certain 
sum,  with  interest,  paid  by  him  as  pur- 
chase money  for  the  premises  under  the 
foreclosure  sale,  and  held  that  the  plain- 
tlfT  was  entitled  to  redeem  the  property 
upon  payment  of  such  several  sums,  aggre- 
gating ¥4,230..'>0,  less  the  rental  of  the  prem- 
ises at  the  rate  of  $(U  per  month  from  Feb- 
ruary 28.  1888,  to  January  6,  1900.  The 
plalntier  thereupon  appealed  from  the  decree 
and  Judgment. 
61  P.— 70 


N.  V.  Jones,  for  appellant.  King,  Burton 
&  King,  for  respondent. 

A  statement  of  the  case  as  above  having 
been  made,  BAKTOH,  C.  J.,  delivered  the 
opinion  of  the  court. 

The  first  question  to  be  determined  is 
whether  this  is  a  special  action  under  the 
statute  to  redeem  real  estate  after  foreclosure 
sale,  or  a  general  equitable  action  to  deter- 
mine all  matters  in  controversy  between  the 
parties.  The  appellant  contends  that  it  is 
a  special  statutory  proceeding  to  redeem  its 
teal  estate  from  the  mortgage  sale,  and  that 
the  only  burdens  which  can  be  imposed  upon 
the  judgment  debtor,  or  his  successor  in  inter- 
est, as  a  condition  precedent  to  his  right  to 
redeem,  are  the  repayment  to  the  purchaser 
of  the  amount  of  the  purchase  price,  with 
interest,  and  any  tax  or  assessment  paid 
after  the  purchase,  with  interest  thereon. 
This  contention  is  warranted  neither  by  the 
pleadings  nor  by  the  theory  upon  which  the 
case  was  tried.  Undoubtedly  a  Judgment 
debtor,  or  bis  successor  in  interest,  may  insti- 
tute a  special  proceeding,  as  provided  in  sec- 
tion 3267,  Rev.  St.,  to  redeem  real  estate  sold 
under  a  mortgage,  and  to  compel  an  account- 
ing of  the  rents  and  profits  of  such  real 
estate;  and,  if  this  be  done,  the  plalntifC  has 
the  right  to  insist  that  the  trial  be  limited  to 
the  special  purpose  for  which  the  suit  was 
brought  In  this  case,  however,  the  complain- 
ant did  not  see  fit  to  confine  his  complaint 
to  the  terms  of  the  statute  by  alleging  a 
cause  of  action  for  the  redemption  of  real 
estate  sold  under  the  mortgage,  and  an  ac- 
counting for  the  rents  and  profits  thereof, 
but  it  went  further,  and  set  up  a  cause,  and 
made  a  demand  for  an  accounting  for  rents, 
issues,  and  profits  of  personal  property  not 
sold  with  the  real  estate,  and  also  asked  for 
general  relief.  Having  thus  brought  a  suit 
to  determine  the  whole  controversy  between 
the  parties,  the  defendant  had  the  right  to 
file  his  counterclaim  which  grew  out  of  trans- 
actions relating  to  the  same  property.  This 
right  the  plaintifT  must  have  recognized,  for 
it  seems  It  made  no  attempt  to  strike  out  the 
counterclaim,  but  instead,  filed  a  replication 
admitting  some  things,  denying  others,  and 
making  a  similar  demand  to  that  in  the  com- 
plaint, and  then,  without  objection,  as  ap- 
pears, permitted  the  cause  to  be  tried  upon 
the  theory  that  all  matters  in  controversy 
between  the  parties  relating  to  the  laundry 
business  should  be  determined.  It  was  there- 
fore proper  for  the  court  to  decide  all  the 
issues  raised  in  the  pleadings  and  tried  before 
it  and  the  appellant  is  in  no  position  to 
complain  that  burdens  were  thus  Imposed 
upon  it  In  its  efforts  to  redeem  its  property, 
which  were  not  contemplated  by  the  statute. 

Nor,  luder  these  pleadings,  did  the  court 
err  In  admitting  the  notes  of  O.  A.  and  E.  T. 
Wooley  given  to  the  Troy  Laundry  Machin- 
ery Company,  Limited,  for  the  purchase  price 
Of  the  laun^  machinery,  in  evidence.    Such 
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evidence,  under  the  general  accounting  for 
the  rents,  issues,  and  profits  of  property  not 
sold  under  the  Mulvey  mortgage,  but  used  in 
the  laundry  business,  demanded  in  the  com- 
plaint, and  under  the  issue  raised  in  the 
counterclaim,  vras  proper.  Nor,  under  the 
general  character  of  the  pleadings  and  the 
evidence,  did  the  court  err  In  finding  that  the 
plaintiff  leased  the  laundry  property  to  the 
defendant. 

The  api>ellant  also  Insists  that  the  court 
erred  in  finding  that  the  defendant,  upon 
payment  of  the  Wooley  notes  and  taking  an 
assignment  of  them  to  himself,  became  the 
owner  and  bolder  thereof,  and  was  subro- 
gated to  the  rights  of  the  payee.  We  are  of 
the  opinion  that  the  character  of  tbepleadings 
and  evidence  was  such  as  to  justify  the  court 
in  making  this  finding.  Counsel  for  the  ap- 
pellant, however,  maintains  that  it  is  doubtful 
whether  the  doctrine  of  conditional  sale  exists 
in  Utah.  We  think  its  validity  Is  no  longer 
an  open  question  in  this  state.  A  conditional 
sale  of  personal  property,  it  being  stipulated 
in  good  faith  that  the  title  is  not  to  pass  until 
full  payment  of  the  purchase  price  by  the 
vendee.  Is  valid,  and  binds  the  vendee,  his 
creditors  and  vendees.  There  is  no  general 
principle  of  law  which  prevents  an  honest 
Intention  of  the  parties  that  the  vendee  shall 
not  have  the  ownership  of  the  chattels  until 
be  has  paid  for  them  in  full  from  being  effec- 
tual. In  the  absence  of  fraud,  therefore,  such 
a  sale  will  be  upheld,  and  effect  given  the 
condition  imposed.  Hirscb  v.  Steele,  10  Utah, 
10,  36  Pac.  40;  Russell  v.  Harkness,  4  Utah, 
1B7,  7  Pac.  8U5;  Harkness  v.  Russell,  118  U. 
S.  663,  7  Sup.  Ct.  51,  30  L..  Ed.  285.  The  con- 
ditional sale  of  the  machinery  being  valid, 
and  the  respondent,  in  order  to  save  the 
property  from  being  retaken  by  the  vendor, 
having  paid  the  Iralance  of  the  puictiase  price, 
he  had  the  right  to  have  the  notes  assigned 
to  him.  By  such  payment  and  assignment 
he  became  the  owner  and  holder,  and  was 
subrogated  to  the  rights  of  the  vendor.  "The 
vendor  may  assign  bis  claim  to  the  property 
sold  conditionally,  and  his  assignee  acquires 
the  same  rights  therein  as  the  vendor  had, 
and  the  vendor  In  such  case  loses  all  his 
interest  In  the  property."  6  Am.  &  Eng.  Enc. 
I>aw  (2d  Ed.)  485;  Foundry  Oo.  v.  Pasca- 
goula  Ice  Co.,  72  Miss.  608,  18  South.  364:  W. 
W.  Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  X. 
W.  1100;  Myres  v.  Yaple,  60  Mich.  330,  27  N. 
W.  536;  Rodgers  v.  Bachman,  100  Cal.  552, 
42  Pac.  448. 

Nor  did  the  taking  of  the  contract  of  April 
17,  1804,  between  the  defendant.  Dole,  and 
the  Wooleys  and  the  Troy  Laundry  Machinery 
Company,  wherein  Dole,  for  himself,  assur- 
ed and  guarantied  the  payment  of  the  notes, 
devest  the  vendor  or  Its  assignee  of  the  right 
t/>  insist  on  the  terms  of  the  conditional  sale. 
Under  that  contract,  which  was  made  to 
secure  an  extension  of  time  for  payment  of 
the  debt,  the  Wooleys  were  not  released. 
They  were  still  bound  by  their  contract  to 
pay  the  notes.    The  contract  amounted  simply 


to  an  additional  security,  and  Its  taking  was 
not  a  waiver  of  the  rights  of  the  vendor  under 
the  contract  of  sale,  and  did  not  destroy 
those  rights  or  the  claim.  6  Am.  &  Eng.  Enc 
law  (2d  Ed.)  477;  Pettyplace  v.  Manufac- 
tarlng  Co..  103  Mich.  155,  61  N.  W.  266; 
Cherry  v.  Arthur,  5  Wash.  787,  32  Pac.  744. 

Nor  did  the  court  commit  an  error  in  find- 
ing that  the  contract  of  April  17,  1884,  formed 
no  part  of  the  consideration  for  the  purchase 
of  the  600  shares  of  the  capital  stock  of  the 
plaintiff  corporation  by  the  respondent  from 
Hunter.  There  Is  no  provision  that  Dole  be- 
comes a  guarantor  In  consideration  of  the 
purchase  of  the  stock.  Himter,  the  vendor, 
was  not  a  party  to  that  contract,  and  the 
contract  of  March  26,  1804,  belrween  the  re- 
spondent and  Hunter,  shows  the  real,  and  an 
entirely  different,  consideration  for  the  stock. 
So,  under  the  pleadings  and  the  evidence,  the 
court  properly  decided  In  favor  of  the  re- 
spondent as  to  the  several  sums  paid  by  him 
for  taxes,  and  for  expenditures  In  repairs 
upon  the  laundry  property. 

Other  points  have  been  presented  in  the 
record,  and,  although  they  have  not  escaped 
our  notice,  yet  we  do  not  deem  a  discussion 
of  them  Important.  We  find  no  reversible 
error  In  the  record.  The  judgment  is  affirm- 
ed, with  costs. 

MINER  and  BASKIN,  JJ.,  concur. 


SANGUINETTI  v.   GIANELLI.     (Sac.   T23.) 

(Supreme  Ctourt  of  Olifornia.    July  31,  1900.1 

APPEAL  AND  ERROR  —  REVERSIBLE  ERROR  — 

CONFLICT  OF  EVIDENCE— PRESUMPTIONS 

—ACTS  OF  ADMINISTRATOR. 

1.  Where,  in  an  action  for  an  accounting, 
brought  hy  a  widow  against  the  adiiiimstrator 
of  the  estate  of  plaintiff's  husband,  the  evidence 
is  cunilicting  as  to  whether  defendant  paid 
certain  claims  with  his  own  money,  or  out  of 
the  funds  of  the  estate  of  plaintiff's  husband,  s 
judgment  disallowing  defendant's  claim  will 
not  be  disturbed. 

2.  Code  av.  Proc.  §  1963,  subds.  19,  20,  pro- 
viding that  the  law  presumes  "that  private 
traasactious  have  been  fair  and  regular,"  and 
"that  the  ordinary  course  of  business  has  been 
followed,"  are  not  applicable  to  the  dealings  of 
an  administrator  with  an  estate  and  its  funds. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county. 

Action  by  Mary  Sanguinettl  against  B. 
Olanelll  for  an  accounting.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Louttlt  &  Middlecoff,  for  appellant.  An- 
sel Smith,  for  respondent 

CHIPMAN,  C.  Action  for  an  accounting. 
The  court  found  that  within  the  past  two 
years  plaintiff  sold  and  consigned  to  defend- 
ant goods,  wares,  and  merchandise,  and  de- 
posited with  and  paid  to  defendant  money, 
nt  ills  instance,  amounting  to  $1,2(M>.73,  and 
that  during  the  same  period  defendant  so>d 
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.ind  delivered  to  plaintiff,  and  she  recelTed 
from  liim,  goods,  wares,  and  merchandise 
from  the  store  of  defendant,  and  also  money 
paid,  amounting  to  |793^;  that  on  May  27, 
1SS)S,  tiiere  was  due  plalutifC  from  defendant, 
as  balance  of  the  account  between  them,  tbe 
sum  of  $413.39,  for  which  amount  plaintiff 
had  judgment  Defendant  appeals  from  the 
order  denying  his  motion  for  a  new  trial. 

The  only  question  presented  by  the  ap- 
peal relates  to  an  item  for  $700  claimed  by 
'lefendant,  but  disallowed  by  the  court. 
Plaintiff  is  the  widow  of  G.  Sanguinetti,  who 
died  In  November,  1896.  At  her  request  de- 
fendant was  appointed  administrator  of  her 
husband's  estate.  At  his  death  Sanguinetti 
was  farming  a  small  tract  of  land  (about  70 
acres),  under  a  lease  from  one  Weber,  which, 
I  Infer  from  the  evidence,  includes  tbe  year 
ending  September,  1897,  inasmuch  as  Weber 
presented  a  claim  against  the  estate  for  the 
rental,  $700,  and  the  claim  was  allowed. 
There  were  numerous  Items  in  the  mutual 
accounts  as  to  which  the  evidence  was  not 
brought  up.  Defendant  claimed  that  plain- 
tiff desired  to  rent  the  place  from  Weber  for 
the  year  1897-98,  commencing  at  the  close 
of  tbe  rental  year  for  which  the  $700  claim 
was  allowed,  but  that  Weber  refused  to  roit 
to  her  unless  the  rent  for  the  last  year  was 
paid,  namely,  the  year  covered  by  the  claim 
against  the  estate;  that  plaintiff  came  to  de- 
fendant and  stated  this  fact,  and  requested 
him  personally  to  pay  Weber,  and  promised 
that  she  would  repay  defendant;  that  pur- 
suant to  her  request  he  paid  Weber,  and 
charged  the  money  to  plaintiff's  personal  ac- 
count at  his  store;  and  at  the  hearing  he 
asked  its  allowance.  Defendant  testified  to 
facte  supporting  this  view  of  the  transac- 
tions. But  he  was  flatly  contradicted  by 
plaintiff,  and  she  tostified  that  defendant 
told  her  he  had  paid  Weber  out  of  the  pro- 
ceeds of  the  barley  raised  on  the  leased 
premises  for  that  year,  amounting  to  $868.25. 
A  stepdaughter  of  plaintiff  testified  for  de- 
fendant, and  to  some  extent  her  testimony 
supported  the  testimony  of  defendant  as  to 
the  promise  to  repay  him;  but  on  cross-ex- 
amination she  testified  that  she  understood 
that  the  Weber  claim  was  to  be  paid  out 
of  the  proceeds  of  the  barley  belonging  to 
the  estate.  Defendant  received  tbe  money 
for  the  barley  August  18,  1897,  and  the  evl- 
dence  tends  to  show  that  he  had  funds  In 
his  hands  as  administrator  sufficient  to  pay 
the  Weber  claim.  On  the  cross-examination 
of  defendant  it  appeared  that  in  the  bill  of 
items  of  account  presented  by  him  to  plain- 
tiff there  occurred  the  following:  "Cash 
paid  for  assignment  of  claim  of  Weber  es- 
tate to  O.  GianelU,  and  to  secure  lease  for 
current  year,— claim  and  lease  held  as  se- 
curity,—seven  hundred  dollars."  Defendant 
made  no  satisfactory  explanation  of  this  en- 
try, nis  books  showed  the  payment  on  No- 
vember 3,  1897,  while  the  receipt  given  by 
Weber  was  dated  January  12,  1898;  and 
defendant  was  unable  to  state  when  the 
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claim  was  in  fact  paid,  or  to  explain  what 
was  meant  by  "Paid  for  assignment  of  claim 
of  Weber  estate  to  G.  Glanelll."  The  receipt 
runs  to  G.  Gianelll,  brother  and  partner  of 
defendant,  and  defendant's  evidence  was 
that  he  paid  the  money  to  his  brother,  to  be 
by  him  paid  to  Weber,  and  that  he  knew 
that  whatever  was  paid  was  on  account  of 
the  claim  proven  in  the  Sanguinetti  estate. 
An  examination  of  defendant's  testimony, 
direct  and  on  cross-examination,  would  sug- 
gest a  strong  probability  that  the  trial  judge 
did  not  give  full  credence  to  defendant's 
Statements  on  the  witness  stand.  Appel- 
lant calls  to  liis  aid  subdivisions  19  and  20 
of  section  1963,  Code  Olv.  Proc:  "That 
private  transactions  have  been  fair  and  reg- 
ular," and  "that  the  ordinary  course  of  busi- 
ness has  been  followed."  These  presump- 
tions cannot  avail  defendant.  He  was  act- 
ing In  a  highly  fiduciary  character,  in  his 
dealings  with  the  estate  and  its  funds.  The 
presumptions  referred  to  do  not  relate  to 
the  dealings  of  a  trustee  with  trust  funds. 
The  evidence  Is  conflicting  upon  the  ques- 
tion as  to  whether  be  paid  Weber  out  of 
the  estate  funds,  or  with  his  own  money. 
The  court  must  have  found  that  defendant 
paid  the  claim  as  administrator  and  out  of 
estate  money,  and  we  think  there  is  suffi- 
cient evidence  to  warrant  the  court  in  so 
finding.  The  case  Is  not  similar  to  Lewis  v. 
Burns,  122  Oal.  368,  55  Pac.  132,  cited  by  ap- 
pellant, where  this  court  held  the  findings 
to  be  unsupported  by  the  evidence.  The  or- 
der should  be  affirmed. 

We  concur:    HAXNEiS,  C;  MMITH,  0. 

PER  CURIAM.    For  the  reasons  given  lo 
the  foregoing  opinion,  the  order  is  affirmed. 


UB  Cal.  41* 

DANIELS  V.  JOHNSON  et  al.     (L.  A.  676.) 

(Supreme  Court  of  California.    July  31,  1900.) 

UORTQAQES— STATUTE  OF  LIMITATIONS— NSW 
PROMISE— HARMLESS   ERROR. 

1.  Where  the  note  and  mortgage  In  a  suit 
became  due  February  3,  1893,  and  the  prem- 
ises were  conveyed  to  defendant  on  December 
21,  1895,  defendant  assuming  tbe  mortgage,  an 
action  to  foreclose  the  mortgage  begun  June 
9,  1897,  was  not  barred  by  the  four-years  stat- 
ute of  ItmitationB,  since  the  assumption  of  the 
mortgage  bjr  defendant  was  a  new  promise  in 
writing,  which  started  the  limitation  running 
anew,  and  of  which  the  mortgagee  could  avail 
himself. 

2.  Appellant  objected  to  parol  evidence  to 
prove  the  contents  of  certain  written  exten- 
sions of  a  note  and  mortgage,  tending  to  show 
them  not  barred  by_  the  statute  of  limitations. 
On  other,  unobjectionable  evidence,  the  court 
held  the  action  not  barred  by  the  statute. 
Held,  that  any  error  of  admitting  the  evidence 
objected  to  was  harmless. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county. 

Action  by  H.  H.  Daniels  against  Alfred  K. 
Johnson  and  wife  and  others.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
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InjT  a  new  trial,  defendants  Johnson  api>eaL 

Afflrmed. 

Otis  &  Gregg,  for  appellants.  E.  R.  Anna- 
ble  and  Cbas.  E.  Xruesdell,  for  respondent 

CIIIPMAN,  C.  Foreclosure.  On  February 
23,  1802,  one  Wilson  made  bis  promissory 
note  to  plaintiff,  payable  February  3,  1893, 
and  to  secure  its  payment  he  executed  his 
mortgage,  of  even  date  with  the  note,  to 
foreclose  which  this  action  was  brought 
on  June  9,  1S97.  Defendant  Hammond  made 
default,  and  plaintiff  dismissed  the  action 
as  to  defendants  Wilson,  Howe,  and  Hogan. 
Plaintiff  had  Judgment  and  defendants 
Johnson  and  wife  appeal  from  the  Judgment 
and  the  order  denying  their  motion  for  a 
new  trial.  The  only  defense  Is  the  four- 
year  statute  of  limitations  (section  337,  Code 
Civ.  Proc).  On  Its  face  the  note  was  bar- 
red, but  the  complaint  averred  an  express 
renewal  of  the  note  and  mortgage,  and  cer- 
tain acknowledgments  of  the  debt,  and  new 
promises  to  pay.  It  appeared  from  the  evi- 
dence that  Wilson,  the  mortgagor,  conveyed 
the  mortgaged  premises  by  deed  to  defend- 
ant Howe  on  September  28,  1892,  containing 
the  following:  "This  deed  is  given  subject, 
nevertheless,  to  one  certain  mortgage  dated 
February  2,  1892,  given  by  grantor  herein 
to  H.  H.  Daniels,  for  the  sum  of  seven  hun- 
dred and  fifty  dollars,  and  which  said  mort- 
gage Is  of  record  In  Book  42  of  Mortgages, 
at  page  351  thereof,  said  San  Bernardino 
county  records,  and  which  said  mortgage  the 
grantee  herein  assumes  and  agrees  to  pay." 
On  Jnnnary  28,  1893,  Howe  conveyed  the 
premises  by  deed  to  defendant  Hogan,  the 
deed  containing  a  provision  identical  with 
that  Just  quoted.  On  December  21,  1895, 
Hogan  conveyed  the  premises  by  deed  to  de- 
fendant Alfred  Johnson,  the  deed  containing 
the  provision:  "Subject,  however,  to  a  cer- 
tain mortgage  of  seven  hundred  and  fifty 
dollars,  dated  February  2,  1892,  upon  which 
has  been  paid  fifty  dollars.  The  party  of 
the  second  part  hereby  assumes  tlie  pay- 
ment of  the  above  mortgage."  Appellant 
contends  that  the  above  provisions  found  In 
the  deeds  do  not  constitute  a  promise  of  de- 
fendant Johnson  to  pay  the  note,  but  that 
they  amount  to  nothing  more  than  an  agree- 
ment on  bis  part  to  discharge  tlie  mortgage 
lien.  It  Is  also  contended  that  a  mortgage 
cannot  be  renewed  or  extended  except  as 
provided  by  section  2922,  Civ.  Code. 

The  effect  of  the  condition  in  the  deed  was 
more  than  an  agreement  to  discharge  the 
lien.  It  was,  in  our  opinion,  an  agreement 
to  pay  the  note  secured  by  the  mortgage, 
for  in  no  other  way  could  the  mortgage  be 
paid.  It  was  said  In  Rtuyvosant  v.  Invest- 
ment Co.,  22  Colo.  28,  43  Pac.  144:  "While 
the  language  of  an  agreement  is  that  the 
plaintiff  shall  pay  the  mortgage,  the  real 
meaning  of  the  covenant  Is  that  plaintiff 
shall  jiay  the  note  which  the  mortgage  se- 
cures, for  the  discharge  of  the  note  Is  the 


only  way  to  pay  the  mortgage;  the  latter 
being  only  the  Incident,  the  note  being  the 
principal  thing."  The  effect  of  the  deed 
from  Wilson  to  Howe,  executed  as  it  was 
while  the  note  was  a  subsisting  obligation, 
or,  in  other  words,  before  it  was  barred  by 
the  statute  of  limitations,  was  to  waive  so 
much  of  the  period  of  limitations  as  bad 
run  In  favor  of  Wilson,  the  mortgagor,  and 
established  a  continuing  contract  and  not 
a  new  contract.  There  was  no  merger  of 
the  old  debt  in  the  new,  but  merely  a  con- 
tinuation of  the  original  liability  for  a 
longer  term.  There  was  no  renewal  of  the 
lien,  and  no  occasion  for  Its  renewal.  It 
was  not  extended,  nor  was  It  extinguished, 
but  continued  for  the  period  during  which 
the  note,  as  continued,  had  to  run.  South- 
em  Pac.  Co.  V.  Prosser,  122  Cal.  413,  55 
Pac.  145;  Roberts  v.  Fitzallen,  120  Cal.  482. 
52  Pac.  818.  And  this  result  differs,  as  la 
pointed  out  In  the  case  Just  cited,  from  the 
result  which  would  follow  where  the  origi- 
nal obligation  is  renewed  after  the  Imr  of 
the  statute  has  occurred,  which  was  the 
case  of  Wells  v.  Harter,  56  Cal.  342.  The 
same  may  be  said  of  the  effect  of  the  deed 
from  Howe  to  Hogan  of  January  28,  1893. 
which  was  within  four  years  from  the 
maturity  of  the  note.  And  so,  also,  when 
Hogan  conveyed  to  Johnson,  December  21, 
1895,  more  than  four  years  had  not  elapsed 
from  the  maturity  of  the  note. 

As  between  the  parties  to  the  deed.  South- 
ern Pac.  Co.  V.  Prosser,  supra,  is  authority 
for  holding  that  the  mortgage  lien  was  not 
barred,  and  the  only  question  is  whether  the 
agreement  of  Johnson  is  available  to  the 
mortgagee.  It  was  said  in  Bank  v.  Madden. 
109  Cal.  312,  41  Pac.  1092:  "It  may  be  that 
there  Is  no  such  privity  of  contract  between 
the  mortgagee  and  the  grantee  of  the  mort- 
gagor, resulting  from  the  acceptance  of  the 
deed,  nor  any  such  promise  for  the  benefit 
of  the  mortgagee,  as  would  sustain  an  ac- 
tion at  law  against  him  ♦  •  •;  yet  in 
equity  the  creditor  Is  entitled  to  the  benefit 
of  all  securities  or  collateral  obligations  that 
his  debtor  may  have  acquired  for  the  pay- 
ment of  the  debt,  and  the  creditor  may,  in 
his  action  to  foreclose  the  mortgage,  treat 
the  mortgagor's  grantee,  who  has  assumed 
payment  of  the  debt,  as  a  principal  debtor, 
and  hold  htm  liable  for  any  deficiency  for 
which  the  mortgagor  woidd  be  liable  on  his 
express  promise,"— citing  Williams  v.  Naftz- 
ger,  103  Cal.  438,  37  Pac.  411.  See,  also, 
Hopkins  ▼.  Warner,  109  Cal.  133,  41  Pac. 
868;  Roberts  v.  Fitzallen,  120  Cal.  482,  52 
Pac.  818.  "A  purchaser  who  assumes  the 
mortgage  becomes  as  to  the  mortgagor  the 
principal  debtor,  and  the  mortgagor  a  sure- 
ty; but  the  mortgagee  may  treat  both  as 
]  principal  debtors,  and  may  have  a  personal 
decree  against  both."  Jones,  Mortg.  $  741. 
We  entertain  no  doubt  of  the  right  of  the 
mortgagee  to  took  to  the  grantee  in  a  case 
such  as  the  present  one.  We  do  not  ques- 
tion the  proposition  that  when  the  debt  is 
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barred  the  remedy  tmder  our  system  1b  lost 
It  was  80  held  at  an  early  day  by  this  court 
(Lord  y.  Morris,  18  Cal.  482),  and  many  times 
since.  But  the  very  qnestion  here  Is,  was 
not  the  statute  ayoided  as  to  the  debt  as 
well  as  to  the  mortgage  by  the  agreement 
In  the  deed  referred  to?  And  this  question, 
we  think,  must  be  answered  in  the  affirma- 
tive. 

It  was  alleged  In  the  complaint  and  fonnd 
by  the  court  to  be  true,  as  to  Hogan,  that 
plaintiff  did,  at  the  special  request  of  Howe 
and  Hogan,  by  an  instrument  in  writing 
subscribed  by  the  plaintiff,  and  by  him  de- 
livered to  Howe  and  Hogan,  extend  said 
note  and  mortgage  for  the  period  of  one 
year  from  February  22,  1883,  to  wit,  until 
February  2,  1894,  and  that  defendant  John- 
son  did,  within  four  years  before  the  com- 
mencement of  the  action,  by  an  Instrument 
in  writing  signed  by  him  and  delivered  to 
plaintiff;  promise  to  pay  the  said  note  and 
mortgage.  Appellant  objected  to  the  evi- 
dence offered  to  prove  a  part  of  these  alle- 
gations on  the  ground  that  it  was  second- 
ary, the  written  evidence  not  having  been 
sufficiently  accounted  for  to  entitle  plaintiff 
to  make  the  proof  by  parol.  It  Is  not  nec- 
essary to  examine  these  objections,  nor 
whether  the  findings  upon  this  branch  of 
the  case  were  Justified  by  the  evidence. 
The  Judgment  finds  support  In  the  agree- 
ments found  in  the  deeds,  conceding  that 
the  findings  as  to  the  other  agreements  are 
unsupported.  If  it  was  error  to  admit  the 
evidence  in  support  of  these  findings,  It  was 
not  prejudicial.  The  Judgment  and  order 
should  be  affirmed. 

We  concur:    GRAY,  C;   COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


132  Cal.  JIS ;   e  Cal.  Unrep.  49S 

WILLS  V.  PORTER  et  al.  (PIERPONT  et 

al..  Interveners.    L.  A.  697). 

(Supreme  Court  of  California.    July  31,  1900.) 

CONTRACT  OF  CORPORATION— RESCISSION— RE- 
TCRN  OP  CONSIDERATION  —  tINNECKSSARY 
DELAY— PROOF  OF  INJURY— PLEADINO. 

1.  Cir.  Code,  {  1601,  provides  that  one  party 
cannot  rencind  a  contract  without  the  consent 
of  the  other  party  unless  be  restores  to  the 
latter  everything  of  value  which  he  has  re- 
ceived from  him  thereunder.  A  corporation 
which  owed  $40,650  to  its  principal  stockhold- 
er bon-owed  money  from  a  bank,  and,  in  con- 
sideration of  his  guarantying  its  noto,  paid  its 
indebtedness  to  him  before  maturity.  Held, 
in  an  action  by  other  stoolthoUlers  to  compel 
repayment  to  the  corporation,  that  the  action 
could  not  be  maintained  witiiout  releasing  the 
principal  stockholder  from  his  guaranty. 

2.  Civ.  Code,  |  1691,  provides  that  a  party 
entitled  to  rescind  a  contract  must  do  so 
promptly.  A  corporation  which  owed  $46,650 
to  its  principal  stockholder  borrowed  money 
from  a  bank,  and,  in  consideration  of  his  guar- 
antying its  note,  paid  its  indebtedness  to  him 
before  maturity.  nrW,  that  an  notion  brought 
by  other  stockholders  two  years  thereafter  to 


compel  repayment  to  the  corporation  could 
not  be  mamtained,  no  excuse  being  shown  for 
the  delay. 

3.  Where  the  complaint  in  an  action  to  com- 
pel repayment  of  money  paid  by  a  corpora- 
tion to  its  principal  stockholder  alleged  that 
complainants  bad  no  knowledge  thereof  at  the 
time,  but  did  not  allege  when  they  obtained 
knowledge,  it  will  be  presumed  on  appeal  that 
they  obtained  knowledge  ot  least  by  the  day 
following  the  transaction. 

4.  Where  a  corporation  pays  a  debt  due  its 
principal  stockholder  before  maturity,  as  a 
consideration  for  his  guarantying  its  note,  re- 
payment to  the  corporation  will  not  be  en- 
forced by  a  court  of  equity  at  the  suit  of  other 
stockholders,  without  a  showing  that  the  cor- 
poration or  its  stockholders  were  injured  in 
some  way. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county. 

Action  by  William  L.  Wills  against  George 
E.  Porter  and  another  (Mary  Plerpont  and 
others.  Interveners).  From  a  Judgment  in 
favor  of  plaintiff  and  interveners,  and  from 
an  order  denying  a  new  trial,  defendants 
appeal.    Reversed. 

H.  W.  O'Melveny  and  3.  H.  Shanklln 
(J.  S.  Chapman,  of  counsel),  for  appellants. 
Winder  &  Davis,  for  respondent  Smith, 
McNutt  &  Hannon,  for  Interveners. 

PER  CURIAM.  This  action  was  brought 
by  plaintiff,  as  a  stockholder  of  the  Porter 
Land  &  Water  Company,  a  corporation,  for 
the  purpose  of  annulling  a  certain  resolu- 
tion passed  by  the  board  of  directors  of  said 
corporation,  and  of  recovering  of  defendant 
Porter  $46,050,  and  Interest  thereon;  the 
said  sum  having  been  paid  to  Porter  under 
the  authority  of  the  board  of  directors,  and 
by  virtue  of  said  resolution.  A  complaint 
In  intervention  was  filed  by  certain  other 
stockholders.  A  demurrer  was  Interposed  to 
the  complaint  and  to  the  complaint  in  in- 
tervention, and  overruled,  and  answers  filed. 
After  trial,  findings  were  filed,  and  Judg- 
ment entered  thereon  In  favor  of  plaintiff 
and  the  Interveners.  A  motion  for  a  new 
trial  was  made  and  denied,  and  this  appeal 
Is  from  the  Judgment  and  order  denying  the 
motion. 

We  think  the  demurrer  to  the  amended 
complaints  should  have  been  sustained.  The 
complaints,  as  amended,  allege,  in  substance, 
that  on  the  23d  day  of  April,  1887,  the  de- 
fendant Porter  entered  Into  a  written  con- 
tract with  one  McFarland,  by  the  terms  of 
which  the  corporation  defendant  was  to  be 
formed,  and  Porter  was  to  convey  to  It,  for 
the  considerations  therein  named,  16,000 
acres  of  land  of  the  ranch  Ex-MIssion  San 
Fernando.  Porter  then  supposed  the  ranch 
contained  18,000  acres,  and  under  the  con- 
tract he  was  to  retain  2,000  acres  for  bis 
own  use,  and  to  convey  Just  16,000  acres  to 
the  corporation,  and  if,  upon  a  survey  being 
made  of  the  ranch,  there  proved  to  be  less 
than  18,(K)0  acres,  the  amount  reserved  by 
Porter  should  be  diminished,  and  the  full 
16,0(X>  acres  conveyed  to  the  corporation. 
The  corporation  was  formed  as  provided  for 
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In  Bald  contract,  and  a  anrrey  made  of  the 
ranch,  by  which  It  was  found  that  the  ranch 
contained  18,734  acres,  or  734  acres  more 
than  the  number  of  acres  to  be  conveyed  to 
the  corporation  after  reserving  2,000  acres 
for  Porter.  The  corporation,  after  Its  for- 
mation, duly  adopted  the  contract  so  made 
by  Porter  with  McFarland,  and  after  the 
survey  of  the  said  ranch  It  entered  Into  a 
supplemental  contract  with  Porter  in  regard 
to  the  734  acres.  This  supplemental  con- 
tract recited  that  the  original  contract  was 
for  the  conveyance  of  16,000  acres,  and  that 
there  was  16,734  acres,  and  that  it  was  im- 
practicable to  segregate  the  734  acres  from 
the  16,000  acres.  It  then  provided  that  Por- 
ter should  convey  the  734  acres  to  the  cor- 
poration by  the  same  conveyance  and  with 
the  16,000  acres.  It  was  further  provided,  as 
the  consideration  for  the  734  acres,  that  the 
corporation  should  improve,  subdivide,  and 
sell  it,  with  the  16,000  acres,  and  out  of  the 
proceeds,  after  paying  expenses  and  com- 
missions pro  rata,  to  account  for  and  pay 
to  Porter  the  sum  of  $40  per  acre  for  each 
and  every  acre  of  the  said  surplus,  and  all 
sums  above  $40  per  acre  to  be  retained  by 
the  corporation  as  compensation  for  im- 
proving and  selling  it  It  was  further  pro- 
vided that  the  payment  to  Porter  for  the  734 
acres  should  be  made  whenever  dividends 
on  the  capital  stocli  should  be  declared,  and 
should  in  all  cases  be  in  the  proportion  of 
money  on  hand  when  the  dividends  are  de- 
clared that  734  bears  to  16,734,  less  the  proi>- 
er  proportion  of  costs,  expenses,  and  com- 
missions. These  payments  to  Porter  were  to 
liear  interest  from  the  16th  of  August,  1887, 
nt  the  rate  of  6  per  cent  per  annum;  but 
Porter  was  to  have  no  interest  except  as 
a  stockholder,  in  whatever  Interest  might 
be  realized  upon  the  profits  of  the  sales  of 
the  734  acres.  The  said  Porter,  In  pursuance 
of  the  contracts,  duly  executed  a  deed  to  the 
corporation  of  the  16,734  acres,  and  certain 
personal  property  also  included  in  the  agree- 
ment The  capital  stock  of  the  corporation 
consisted  of  524  shares,  of  which  defendant 
Porter  owns  336,  the  plaintiff  5,  and  the  re- 
maining shares  by  the  interveners  and  oth- 
ers named  in  a  list  attached  to  the  complaint. 
The  directors  of  the  corporation  were,  at  all 
times  named  In  the  complaint,  Yarnell, 
Tbrellceld,  Graves,  Forrester,  WItmer,  Hnb- 
bard,  and  Cochran;  and,  of  these  directors, 
it  is  alleged  that  Yarnell,  Threlkeld,  Wit- 
mer,  and  Graves  hold  each  one  share  only, 
conveyed  to  them  respectively  by  Porter  to 
qualify  them  to  serve  as  directors,  and  that 
they  have  at  all  times  acted  in  the  interest 
of  Porter,  and  as  his  agents  and  trustees. 
On  the  29th  day  of  March,  1895,  the  corpo- 
ration was  indebted,  over  and  above  its  in- 
debtedness to  Porter,  in  the  sum  of  about 
$50,000;  and  on  said  date,  at  a  meeting  of 
the  directors  of  the  corporation,  for  the  al- 
leged purpose  of  concentrating  all  the  in- 
debtedness, a  resolution  was  passed  to  bor- 
row from  the  Los  Angeles  Savings  Bank  the 


anm  of  $100,000,  and  that  the  corporation  ex- 
ecute Its  note  and  mortgage  for  the  amount, 
with  Interest  at  the  rate  of  7  per  cent  per 
annum  net  And  the  board  of  directors 
further  adopted  the  following  resolution: 
"In  consideration  of  the  guaranty  by  Geo. 
K.  Porter  of  this  company's  note  to  the  Los 
Angeles  Savings  Bank  for  $100,000,  resfrived. 
that  this  corporation  pay  to  said  Geo.  K. 
Porter  the  amount  due  him  under  the  con- 
tract of  date  June  29,  1887,  at  this  time,  ont 
of  money  borrowed  this  day,  instead  of  wait- 
ing until  the  same  can  be  paid  ont  of  the 
proceeds  of  land  sales,  the  amount  now  due 
being  $46,650  or  thereabouts;  the  said  Geo. 
K.  Porter  to  rebate  Interest  on  the  amount 
paid  him,  at  the  rate  of  one  per  cent  per 
annum,  until  said  loan  of  $100,000  is  {Mdd 
off."  It  is  further  alleged  that  tn  pursuance 
of  the  said  resolution  the  said  loan  was  ef- 
fected, and  that  the  said  note  and  mortgage 
of  $100,000,  and  some  interest  thereon,  still 
remain  due  and  unpaid;  that  the  agreem»it 
uf  Porter  to  guaranty  the  payment  to  the 
Los  Angeles  Savings  Bank  was  without  sub- 
stantial value;  and  that  Porter  received 
$46,650  of  the  said  money  so  borrowed  by 
the  corporation.  It  is  alleged  that  in  the 
passage  of  the  said  resolution  a  majority  of 
the  directors  were  acting  under  the  Influence 
of  Porter  and  for  his  interest,  and  under  his 
direction  and  control;  that  the  resolution 
was  procured  by  the  undue  Influence  of  Por- 
ter, and  was  the  result  of  a  fraudulent  con- 
trivance and  combination  between  the  said 
directors  and  Porter  "In  order  to  pay  the 
debt  of  the  said  Porter,  that  was  not  dae, 
and  that  would  come  due  only  ap<m  the 
sales  of  land."  It  Is  further  alleged  that  on 
the  19th  day  of  March,  1897,  the  plaintiff 
demanded  in  writing  of  the  directors  of  said 
oorporntion  "to  take  steps  at  once  to  pro- 
cure the  rescission  of  said  contract  and  to 
compel  the  said  Porter  to  account  to  the 
said  corporation  for  the  money  received  by 
him  as  aforesaid,  or,  upon  his  refusal,  to 
take  the  proper  legal  proceedings  to  compel 
him  to  do  so";  that  the  directors  refused  to 
take  any  such  steps  or  to  institute  any  legal 
proceedings,  and  for  this  reason  the  plain- 
tiff, as  a  stockholder,  brings  this  suit  and 
makes  the  corporation  a  defendant  The 
prayer  of  the  complaint  is  that  the  resoln- 
tion  of  March  29,  1895,  be  rescinded  and  set 
aside,  and  also  the  contract  thereby  made 
between  the  said  corporation  and  the  said 
Porter,  and  that  Porter  be  required  to  pay 
the  said  sum  of  $46,650,  with  Interest  there- 
on at  the  legal  rate,  to  the  corporation,  or 
that  the  same  be  credited  and  paid  ui>on  the 
note  and  mortgage  held  by  the  Los  Angeles 
Savings  Bank. 

The  complaint  was  filed  some  two  years 
after  the  resolution  complained  of  and  after 
the  note  and  mortgage  had  been  executed, 
and  guarantied  by  Porter.  There  is  no  allega- 
tion that  any  interest  has  been  paid  upon 
the  note  and  mortgage,  and  we  must  there- 
fore assume  that  the  note,  and  interest  there- 
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on  Hlnee  th«  SSth  day  Af  Much.  1S95.  MUI 
remains  due  and  nnpald,  and  gnarandea  by 
Porter.  Xbe  complaint  expressly  alleges  tbat 
the  guarantee  by  Porter  of  the  $100,000  note 
'was  made  In  consideration  tbat  the  corpora- 
tion pay  to  Porter  the  $46,650,  and  that  the 
money  was  paid  to  him.  While  the  corpora- 
tion still  has  the  loan  secured  by  the  guaranty 
of  Porter,  it  Is  sought  to  recover  back  the 
consideration  for  which  the  guaranty  was 
given  and  still  hold  Porter  as  guarantor.  Re- 
lief is  asked  as  to  that  portion  of  the  resoln- 
tion  that  is  injurious  to  the  corporation,  while 
the  benefit  that  was  given  by  Porter  in  con- 
sideration of  the  resolntion  is  to  be  still  re- 
tained. Xo  offer  is  made  to  pay  the  $100,000, 
note  and  Interest,  and  nothing  to  show  any 
Intention  to  release  the  defendant  Porter  there- 
from. The  plaintiff  and  the  interveners,  as 
stockholders,  come  Into  a  court  of  equity,  and 
invoke  Its  aid  to  protect  the  corporation  from 
what  Is  claimed  to  have  been  an  unjust 
and  inequitable  transaction.  He  who  seeks 
equity  must  do  equity.  Plaintiff  cannot  ask 
the  aid  of  the  court  to  be  relieved  of  the  btir^ 
dens  of  a  contract  and  at  the  same  time 
adopt  and  retain  the  benefits.  If  the  drcnm- 
stances  are  such  that  the  plaintiff  cannot  do 
equity,  he  cannot  come  Into  a  court  of  equity 
for  relief.  His  prayer  is  to  have  the  resolu- 
tion and  contract  declared  null  and  void  and 
rescinded,  but  there  Is  no  offer  to  place  the 
defendant  Porter  in  statu  quo.  It  is  provided 
in  section  1691,  Civ.  Ck>de,  that  "rescission, 
what  not  effected  by  consent  can  be  accom- 
plished only  by  the  use,  on  the  part  of  the 
party  rescinding,  of  reasonable  diligence  to 
comply  with  the  following  rules:  (1)  He  must 
rescind  promptly,  upon  discovering  the  facta 
which  entitle  him  to  rescind,  if  he  Is  free 
from  duress,  menace,  undue  influence  or  dis- 
ability, and  to  aware  of  his  right  to  resdnd; 
and  (2)  he  most  restore  to  the  other  party 
everything  of  value  which  he  has  received 
from  him  nnder  the  contract;  or  must  offer 
to  restore  the  same,  upon  condition  that  such 
I^arty  shall  do  likewise,  unless  the  latter  is 
miable  or  positively  refuses  to  do  so."  In 
thto  case  the  eorporatian  received  from  Por^ 
ter  the  guaranty  of  Its  promissory  note  for 
9100,000,  which  guaranty  is  presumed  to  be 
valuable.  It  has  in  no  way  attempted  to  re- 
lease him  from  this  guaranty.  Before  a  party 
has  the  right  to  rescind  a  contract,  he  must 
restore  the  otlier  party  to  the  condition  In 
which  he  was  before  the  contract  was  made. 
Watts  T.  White.  13  Cal.  821;  Vineyard  Co.  t. 
Tnoby,  107  CaL  254,  40  Pac.  386.  If  It  be- 
comes impossible  to  place  the  parties  In  stata 
quo,  there  can  be  no  rescission.  Bailey  v. 
Fox,  78  CaL  889.  20  Pac.  868;  State  v.  Mc- 
Canley,  15  Cal.  430;  21  Am.  A  Sng.  Bnc. 
Law,  tit  "Rescission,"  p.  88;  2  Pars.  Cont 
p.  678.  The  plaintiffs  and  Interveners  do  not 
appear  to  have  used  due  diligence  or  to  have 
acted  promptly  In  bringing  this  action.  Oiv. 
Code,  i  1081;  2  Para.  Cont  p.  680;  Barfleld  t. 


Price.  40  OaL  642.  In  the  case  of  Marten  t. 
Wine  Co.,  96  CaL  3S5,  33  Pac.  1107.  It  was 
held  tbat  a  delay  of  three  months  in  an  offer 
to  rescind  a  purchase  of  stock,  after  discovery 
of  the  facts  constituting  fraud  In  the  pur- 
chase, was  fatal  to  a  rescission.  In  Bailey  t. 
Fox,  78  CaL  389,  20  Pac.  868,  it  was  held  that 
a  delay  of  four  months  after  the  discovery 
of  fraud  in  a  partnership  contract  was  fatal 
to  the  right  to  rescind.  In  this  case  there 
was  a  delay  of  two  years,  with  no  excuse  for 
the  delay.  During  all  this  time  the  defendant 
Porter  has  been  held  on  bis  guaranty,  and  la 
still  so  held.  The  property  has  been  in  the 
possession  and  control  of  the  corporation. 
Porter  has  been  lulled  Into  letting  the  matter 
rest  thinking  the  land  had  been  fully  paid 
for.  The  complaints,  as  amended,  allege  that 
when  said  resolution  was  passed  and  said 
acts  consummated  the  complainants  had  no 
notice  thereof,  and  no  knowledge  that  any 
such  acts  had  been  consummated.  They  do 
not  say  when  they  obtained  knowledge  there- 
of, and  we  must  presume  that  they  had  such 
knowledge  at  least  the  day  after,  to  wit 
March  30,  1895. 

Again,  it  does  not  appear  tbat  the  resolu- 
tion and  acts  complained  of  were  beyond  the 
authority  of  the  board  of  directors,  or  that 
they  injured  the  corporation  or  the  stockhold- 
ers in  any  way.  The  land  had  been  deeded 
to  the  corporation,  and  It  may  have  been,  and 
may  now  be,  of  great  value,  as  the  complaint 
does  not  state  to  the  contrary.  The  interest 
on  the  amount  to  become  due  Porter  ceased 
after  he  was  paid.  It  is  not  claimed  that  the 
amount  was  not  the  amount  of  $40  per  acre, 
and  Interest  thereon  up  to  the  time  of  the 
resolution.  The  corporation  might  have  been 
in  a  condition  to  pay  off  the  $100,000  mort- 
gage within  a  short  time  after  Its  execution. 
If  so,  it  would  be  free  from  the  claim  of  in- 
terest by  Porter.  The  acts  complained  of 
must  appear  from  the  complaint  to  have  been 
Injurious  to  the  plaintiff,  before  he  can  In- 
voke the  aid  of  a  court  of  equity.  Board  t. 
Younger,  29  Cal.  172;  Purdy  v.  BuIIard,  41 
CaL  447;  Marrlner  v.  Dennison,  78  Cal.  211, 
20  Pac.  386;  21  Am.  &  Eng.  Enc.  Law,  p.  S4, 
note  2,  tit  "Rescission."  In  this  case  the 
resolution  provided  that  Porter  was  to  rebate 
interest  on  the  amount  paid  him  at  the  rate 
of  1  per  cent  per  annum  until  the  $100,000 
loan  was  paid  off.  This  arrangement  made 
the  interest  to  be  paid  by  the  corporatlMi 
upon  the  purchase  price  of  the  734  acres  no 
greater  than  6  per  cent  per  annum,— the 
amount  it  had  agreed  to  pay  Porter.  It  does 
not  appear  to  us  how  It  could  injure  the  cor- 
poration merely  to  change  its  creditor.  A 
complaint  must  be  measured  by  Its  language, 
and  in  the  face  of  a  demurrer  the  court  can- 
not presume  any  facts  ontaide  of  those  al- 
leged in  the  complaint  The  tacts  stated 
must  be  sucb  that,  if  proven,  they  would  en- 
title plaintiff  to  judgment  The  Judgment  aaC 
order  are  reversed. 
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MHTHVIN  V.  FIDBIiITT  UXJT.  LIFE  ASS'S 

OF  PHILADBUPHIA,  PA.    (L.  A.  720.) 
(Supreme  Court  of  California.    July  19,  1900.) 

INSURANCE  —  POLJCr—  DKLIVKRY— PREMIUMS 
—WHEN     DUE^-NONPAYMENT— FORFEI- 
TURE—DENIAL    OF    LIABILITY. 

1.  Defendant  issued  to  plaintiff  a  life  insur- 
ance policy,  which  was  signed  at  Philadelphia 
on  July  30,  1805,  and  provided  for  the  payment 
of  quarterly  dues  on  the  30th  of  July,  Oc- 
tober, January,  and  April  in  each  year;  and  a 
receipt  for  the  first  quarterly  premium  was 
signed  at  Philadelphia  by  the  president  and 
treasurer  of  the  company  on  July  30,  1895,  but 
was  not  receipted  and  countersigned  by  the 
local  agent  until  September  3.  1895,  and  stated 
that  it  covered  dues  until  October  30,  1885. 
The  policy  proyided  that  it  should  not  be  bind- 
ing until  deliTered  during  the  lifetime  and  good 
health  of  the  applicant,  and  also  for  the  for- 
feiture of  the  policy  if  the  premiums  were  not 
paid  when  due.  Assured  died  after  October  30, 
1895,  without  paying  the  second  quarterly 
premium.  Eeld,  that  the  policy  became  yoid 
prior  to  the  death  of  the  assured,  since  the  sec- 
ond quarterly  premium  became  due  October  30, 
18S)5.  and  not  December  3,  1895. 

2.  Where  the  president  of  a  life  insarance 
company  on  April  22,  1896j  in  answer  to  a  letter 
of  plaintiff's  attorney,  denied  liability  under  the 
policy  issued  to  plaintiff's  intestate,  and  in  a 
letter  of  September  22,  1K17  to  another  linn  of 
attorneys  employed  by  plaintiff,  the  president 
denied  the  liability  the  same  as  in  the  previous 
letter,  a  finding  that  the  defendant  company 
did  not  deny  its  liability  prior  to  September  27, 
1897,  was  contrary  to  the  evidence. 

In  bank.    Reversed. 

For  opinion  In  department,  see  58  Pac.  387. 

R.  L.  Uorton,  for  appellant  K.  S.  Pills- 
bury  and  F.  D.  Madison,  amici  curlse.  Mc- 
Klnley  &  Grab,  for  respondent 

VAN  DYKE,  J.  The  defendant  appeals 
from  the  Judgment  and  from  the  order  de- 
nying a  new  trial.  In  support  of  Ita  appeal 
it  Is  contended  on  behalf  of  the  appellant- 
First,  that  some  of  the  material  findings  of 
fact  are  unsupported  by  the  evidence;  sec- 
ond, that  the  court  erred  In  deducing  erro- 
neous conclusions  from  tlie  facts  found.  The 
action  Is  based  upon  a  policy  of  life  insur- 
ance. The  policy  recites  that  the  said  com- 
pany, in  consideration  of  the  application  and 
the  payment  of  a  premium  of  $24.96  "on  or 
before  the  SOth  day  of  July,  October,  Janu- 
ary, and  April  in  every  year,  for  the  period  of 
twenty  years  from  the  date  hereof,  does  here- 
by receive  Theodule  Robert,  of  Los  Angeles, 
county  of  Los  Angeles,  state  of  California,  as 
a  member  of  said  association,  and  issues  this 
policy  of  Insurance,  and  hereby  promises  to 
pay  the  sum  of  three  thousand  dollars  to  his 
■wife,  Ida  Robert:  •  •  »  provided,  any 
moneys  required  to  be  paid  under  this  policy 
during  the  continuance  of  this  contract  must 
be  actually  paid  when  due  to  the  said  associa- 
tion, and  no  dues  or  premiums  on  this  policy 
shall  be  considered  paid  unless  a  receipt  shall 
be  given  therefor,  signed  by  the  president  and 
treasurer,  and  countersigned  by  the  agent  or 
person  to  whom  payment  Is  made,  as  evi- 
dence of  such  payment  to  him;  otherwise, 
this  policy  shall  be  ipso  facto  null  and  void. 


and  an  moBeys  paid  hereon,  except  as  here- 
inafter provided,  shall  be  forfeited  to  said  as- 
sociation." The  said  policy  Is  signed  at  tbe 
company's  othce  at  Philadelphia  the  SOth  day 
of  July,  1895,  and  provides:  "The  same  shall 
not  be  binding  until  delivered  during  the  life- 
time and  good  health  of  the  applicant,  and 
\mtll  the  first  payment  due  hereon  has  been 
made."  The  said  policy,  together  with  a  re- 
ceipt for  the  first  payment,  signed  by  the  pres- 
ident and  treasurer  of  said  defendant  compa- 
ny at  Philadelphia,  were  forwarded  to  tbe 
local  agent  at  Los  Angeles.  This  receipt, 
produced  in  evidence  by  the  plaintiff.  Is  as 
follows:  "Received  from  Theodule  Robert; 
of  Los  Angeles,  Calif.,  owner  of  policy  No. 
060,809,  $24.96,  in  payment  of  quarterly  dues, 
payable  and  due  on  the  SOth  day  of  July,  1885, 
which  pays  such  dues  up  to  the  SOth  day  of 
October,  1895."  This  receipt  was  counter- 
signed at  Los  Angeles  on  the  3d  day  of  Sep- 
tember, 1895,  by  F'rank  Lerch,  agent 

The  court  finds  that  said  policy  of  insurance 
was  issued  on  the  3d  day  of  September,  1895, 
and  the  premium  paid  on  said  policy  was  paid 
for  the  period  of  three  months  from  the  3d  day 
of  September,  1895.  This  finding  is  not  sup- 
ported by  the  evidence,  but  Is  in  direct  conflict 
with  It.  The  policy  was  executed,  as  appears 
on  Its  face,  July  30,  1895.  Necessarily  some, 
little  time  must  elapse  between  its  ezecutloii 
In  Philadelphia  and  delivery  in  Los  .Vngelea. 
which  both  parties  to  the  contract,  of  course, 
well  understood;  and,  without  the  provlsioD 
contained  in  tbe  policy,  that  It  would  not  be 
binding  until  delivered,  the  same  result  would 
have  followed.  "A  contract  In  writing  takes 
efFect  upon  its  delivery  to  tbe  party  In  whose 
favor  it  Is  made,  or  to  his  agent"  Civ.  Code. 
i  1C26.  If  It  were  not  delivered  until  Septem- 
ber 3d,  tbe  date  when  the  receipt  was  coun- 
tersigned by  the  local  agent,  that  would  not 
alter  the  case.  The  payments  are  expressly 
specified  in  the  policy  to  be  due  and  payable 
on  or  before  the  SOth  day  of  July.  Octobo; 
January,  and  April  every  year.  The  first 
payment  under  the  terms  of  the  policy,  ran 
from  tbe  SOth  of  July  to  the  SOth  of  October, 
and  this  payment  was  received  and  receipted 
for  by  the  company,  and  therefore  tbe  com- 
pany cannot  complain  that  it  was  not  paid  be- 
fore tbe  time  at  which  it  was  received.  As 
further  evidence  that  there  could  be  no  mis- 
understanding as  to  when  the  second  pay- 
ment became  due  under  the  terms  of  the  pol- 
icy, the  receipt  given  to  Robert  for  the  first 
payment  expressly  declares  that  the  same 
"pays  such  dues  up  to  the  SOth  day  of  Octo- 
ber, 1805."  In  addition  to  the  plain  declara- 
tion in  the  policy,  and  also  in  the  receipt,  aa 
to  the  time  when  the  payments  are  to  be 
made,  the  evidence  shows  that  Robert  weQ 
understood  the  same.  A  notice  was  sent  to 
him  by  the  company  through  Its  local  agent, 
September  30,  1895,  calling  his  attention  to 
the  quarterly  premium  stipulated  In  the  pol- 
icy, which  would  become  due  October  30, 1885, 
and  also  a  receipt  executed  In  the  usual  form, 
sent  to  the  Merchants'  National  Bank,  in  Loa 
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Angelesi  to  be  dellyered  to  him  on  payment 
of  such  premium.  The  Becond  premium  not 
haTlng  been  paid  when  due,  October  SO,  1885, 
the  local  agent  called  upon  Robert  in  refer- 
ence to  the  matter.  He  testified:  "I  went  to 
see  hUn  with  Mr.  Morgan,  a  friend  of  mine, 
who  was  well  acquainted  with  him,  in  order 
to  induce  Robert  to  reinstate  the  policy.  I 
then  asked  him  whether  be  was  going  to  pay 
the  premium  that  had  now  been  past  due 
for  a  few  days.  I  called  his  attention  to  the 
fact  that  the  receipt  was  still  here,  and  could 
be  paid  upon  signing  a  health  certificate.  He 
said,  'No,'  because  the  policy  had  been  misrep- 
resented to  him.  I  then  aslced  him  to  read 
the  policy,  and  asked  him  what  his  objections 
to  It  were.  It  seems  he  thought  that  at  the 
end  of  three  years  he  would  get  the  amount 
of  paid-up  interest  that  the  policy  expressed 
In  cash.  I  explained  to  him  in  the  presence 
of  Mr.  Morgan,  and  showed  him  how  it  would 
be  utterly  impossible  for  any  company  to  pay 
that  In  cash  at  the  end  of  so  short  a  time, 
but  at  the  end  of  twenty  years  he  would  haye 
the  cash  that  the  premium  provided  for.  He 
seemed  to  be  satisfied  with  the  policy  then, 
and  said  be  would  reinstate  it,  but  did  not 
have  the  money  at  that  time.  He  also  called 
my  attention  to  the  fact  that  my  agent,  St. 
John,  owed  him  something,— some  eight  or  ten 
dollars,— in  that  neighborhood.  I  told  him 
that  St.  John  stiU  had  a  commission  interest 
In  the  policy,  and,  if  he  paid  the  premium, 
I  would  hold  St.  John's  money,  and  I  would 
allow  him  the  amount  be  owed  him.  •  •  • 
He  made  no  o.^jection  that  his  premium  was 
not  due  at  that  time.  After  that  I  met  bim 
once  on  Spring  street,  I  think,  in  front  of  the 
Wilson  Block.  That  was  probably  a  few 
days  before  his  death,  and  I  spoke  to  bim 
again.  I  said:  'Mr.  Robert,  you  ought  to  re- 
instate that  policy,  because  you  don't  know 
when  you  might  need  it.'  He  says:  'Why, 
look  at  me.  I  do  not  look  as  if  I  am  going  to 
die?'  'No,'  I  said,  'lots  of  strong  and  healthy 
men  die.  You  had  better  come  down  with 
me.  I  will  take  your  note  and  give  you  a 
chance  to  pay  it  off.'  He  said:  'Ton  wait 
until  the  1st  of  December.'  Every  time  I  ap- 
proached bim  about  it  he  said  he  would  have 
some  money,  and  he  probably  would  rein- 
state. He  made  no  objection  at  that  time 
that  his  premium  was  not  due."  Mr.  Mor- 
gan, who  accompanied  said  agent,  corroborates 
him  in  reference  to  the  Interview  with  Rob- 
ert Mrs.  Robert,  after  the  death  of  her  hus- 
band, supposed  that  the  second  premium,  due 
October  30th,  had  been  paid.  She  employed 
Blake  &  Doane  as  attorneys  to  correspond 
with  the  company  in  reference  to  a  blank 
form  upon  which  to  make  formal  proof  of 
death.  Their  letter  was  dated  April  10,  1896, 
to  which  the  president  of  the  defendant  com- 
pany replied  under  date  of  April  22,  1896, 
that:  "In  the  regular  course  of  business,  no- 
tice was  sent  to  the  Insured  September  30, 
18i)5,  requesting  him  to  make  payment  of  the 
second  quarterly  premium  to  the  Merchants' 
National  Bank.     The  receipt  for  the  <><).me 


was  sent  to  the  Merchants'  National  Bank 
for  collection,  and  was  returned  by  said  bank, 
no  payment  having  been  made.  We  under- 
stand an  attempt  was  subsequently  made  by 
Mr.  Lerch  to  induce  Mr.  Robert  to  make  pay- 
ment, execute  a  health  certificate  as  required 
by  the  terms  of  the  policy,  etc.,  but  he  de- 
clined to  do  It.  The  policy  does  not  only  re- 
quire and  make  it  a  condition  precedent  to  re- 
covery to  show  that  the  insured  is  dead,  but 
also  to  show  Justice  of  claim."  Subsequent- 
ly, it  appears,  Mrs.  Robert  employed  other  at- 
torneys, to  wit,  Hanna  &  Davis,  and  on  Sep- 
tember 21, 1807,  nearly  a  year  and  a  half  after 
the  first  correspondence  by  Blake  &  Doane, 
these  new  attorneys  wrote  to  the  company. 
In  their  letter  they  call  attention  to  the  letter 
written  by  Blake  &  Doane,  and  the  answer 
thereto  by  the  president  of  the  defendant  as- 
sociation, and  say:  "In  this  last  letter  you 
intimated  that  Mrs.  Robert,  the  beneficiary 
under  said  policy,  was  not  entitled  to  pay- 
ment of  the  same  by  reason  of  the  fact  that 
Mr.  Robert  declined  to  make  payment  of 
the  quarterly  premium  to  the  Merchants'  Na- 
tional Bank.  •  »  •  This  matter  has  re- 
cently been  placed  in  oiu:  hands,  having  l)een 
taken  out  of  the  hands  of  Messrs.  Blake  & 
Doane,  and  we  write  to  renew  the  request 
that  you  send  us  blank  proofs,  so  that  we 
make  a  proof  as  to  the  death  of  Mr.  Robert; 
and  we  will  say  further  that,  as  a  matter  of 
fact,  Mr.  Robert  did  pay  the  second  quarterly 
premium  which  was  due  to  the  company,  al- 
though not  to  the  Merchants'  National  Bank, 
but  was  paid  to  Mr.  St.  John,  the  soliciting 
agent  for  your  company,  who  was  also  the 
agent  and  had  authority  to  make  collections 
for  Mr.  Lerch,  your  general  agent  here."  The 
president  of  the  company  replied  to  this  last 
letter  under  date  of  September  27,  1897,  re- 
peating substantially  what  he  had  written  in 
the  first  letter,  and  that.  In  consequence  of 
the  failure  of  Robert  to  pay  the  premium 
when  due,  the  policy,  by  its  terms,  became 
null  and  void.  Up  to  this  time,  therefore.  It 
was  well  understood  that  the  first  payment 
did  not  extend  beyond  the  30th  of  October, 
1805,  but  shortly  thereafter  the  plaintiff  be- 
came the  assignee  of  Mrs.  Robert,  and  this 
suit  was  commenced.  On  the  trial  it  was 
conceded  that  the  second  payment  was  not 
made,  but  it  was  contended  that  the  payment 
of  the  first  premium  ran  three  months  from 
the  3d  day  of  September,  instead  of  from  July 
30,  1895,  as  plainly  declared  both  In  the  pol- 
icy and  the  receipt  for  the  first  payment  de- 
livered with  it. 

McOonnell  v.  Society,  34  C.  C.  A.  663,  92 
Fed.  769,  decided  by  the  circuit  court  of  ap- 
peals of  the  Sixth  circuit.  Is  very  much  like 
the  case  at  bar.  The  policy  there  contained 
similar  terms  and  conditions  with  the  one 
here.  It  was  dated  April  27,  1893,  but  was 
not  delivered,  nor  did  It  become  effective, 
until  May  9,  1893;  the  first  quarterly  pre- 
mium being  then  paid.  The  next  quarterly 
premium  was  payable,  according  to  the  pol- 
icy, July  27,  189a    The  insured  did  not  pay 
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the  8ec(»icl  premiain,  but  died  July  28th,  one 
day  thereafter.  TblB  shows  a  yery  extreme 
case,  but  the  court  there,  speaking  through 
Judge  Taft,  the  other  members  of  the  court 
concurring,  held:  "There  was  a  failure  to 
luiy  a  quarterly  Installment  on  the  day  fixed. 
.\s  a  consequence,  the  policy  became  forfeit- 
ed, and  all  liability  thereon  ceased."  Bryan 
V.  Association  (R.  I.)  42  Atl.  013,  was  also  a 
case  very  similar  to  the  one  under  considera- 
tion. There  an  application  had  been  made 
on  the  18th  of  the  month,  and  the  policy  had 
been  Issued  on  the  22d,  requiring  monthly 
premiums  to  be  paid  on  the  15th  of  each 
month  In  advance.  The  court  held  that  the 
pay  days  specified  in  the  policy  must  control, 
saying:  "Payment  being  required  In  ad- 
vance, the  payment  made  at  Its  Issue  would 
go  until  the  next  pay  day  should  come.  The 
fact  that  this  would  be  three  days  less  than 
a  month  does  not  affect  the  case,  since  pay- 
ments, being  part  of  a  fixed  total,  were  not 
payments  for  a  month,  but  payments  due  on 
a  particular  day  of  a  month."  See,  also.  In- 
surance Co.  V.  McMasters,  30  0.  C.  A.  632, 
87  Fed.  63.  In  this  case  an  application  was 
made  to  the  company  under  date  of  Decem- 
ber 12,  1893,  and  the  policy  was  dated  De- 
cember 18,  1893.  It  was  afterwards  deliv- 
ered to  the  Insured,  and  the  premium  paid 
on  delivery.  The  policy  provided  that  It 
should  be  void  if  the  second  premium  was 
not  paid  within  thirty  days  after  December 
12,  1894.  This  premium  was  not  paid,  ancj 
the  Insured  died  six  days  after  his  right  un 
der  the  policy  had  lapsed.  The  benefleiary 
filed  a  bin  In  equity  to  have  the  policy  re- 
formed so  that  the  second  premium  should  b« 
made  payable  on  December  18th,  one  yeai 
from  the  date  of  the  policy.  Instead  of  De- 
cember 12th.  This  would  have  extended  the 
validity  of  the  policy  for  six  days  after  It 
became  void  according  to  Its  terms,  and 
would  have  covered  the  death  of  the  Insured. 
The  court,  however,  held  that  the  policy 
could  not  be  reformed,  that  the  rights  of  the 
insured  had  lapsed  by  failure  to  pay  the  pre* 
mlum  on  the  day  provided  for  in  the  policy, 
and  that  plaintiff  could  not  recover  upon  the 
policy  either  at  law  or  In  equity.  The  court 
might  as  well  undertake  to  release  the  Insured 
from  the  payment  of  premiums  altogether, 
as  to  relieve  him  from  forfeiture  of  his  pol- 
icy In  default  of  punctual  payment  The 
company  Is  as  much  entitled  to  the  benefi-t 
of  one  stipulation  as  the  other,  because  both 
are  necessary  to  enable  It  to  keep  Its  own 
obligations.  As  said  In  Insurance  Co.  v. 
Stratham,  93  V.  S.  24,  23  li.  Ed.  780:  "AU 
the  authorities  agree  that  the  time  for  pay- 
ment is  material,— is  of  the  essence  of  the  con- 
tract—and nonpayment  at  the  day  appoint- 
ed Involves  absolute  forfeiture,  when,  as  in 
the  present  case,  such  are  the  express  terms 
of  the  contract"  And  again  It  Is  said: 
"Promptness  of  payment  is  essential  In  the 
business  of  life  insurance.  All  the  calcula- 
tions (tf  the  insurance  company  are  based  on 
the  l^pothesls  of  prompt  paymejits.    Xbey 


not  only  calculate  on  the  recdpt  of  premiums 
when  due,  but  upon  compounding  Interest 
upon  them.  It  is  upon  this  basis  that  they 
are  enabled  to  offer  insurance  at  the  favor- 
able rates  they  do.  Forfeiture  for  nonpay- 
ment Is  a  necessary  means  of  protecting 
themselves  from  embarrassment.  Delln 
qnency  cannot  be  tolerated  or  redeemed  ex- 
cept at  the  option  of  the  company."  See, 
also,  Cook,  Ins.  174;  Bliss,  Ins.  273.  The 
policy  In  this  case  became  void,  prior  to  the 
death  of  Robert,  for  nonpayment  of  the  pre- 
mium as  stipulated.  The  finding  of  the  cotirt 
that  Theodule  Robert  and  Ida  Robert  duly 
performed  all  the  conditions  of  said  policy  on 
their  part  to  be  performed,  and  paid  all 
amounts  required  to  be  paid  thereunder  to 
the  defendant,  is  contrary  to  the  evidence; 
also,  the  finding  that  the  defendant  did  not 
deny  Its  liability  on  said  policy  prior  to  the 
27th  of  September,  1897.  The  evidence 
shows  that  It  disputed  its  liability  from  the 
first,  on  the  ground  that  the  second  pay- 
ment had  not  been  made  as  stipulated  in  the 
policy.  The  Judgment  and  order  denying  a 
new  trial  are  reversed. 

We    concur:      BEATTY,    C.    J.;    McFAR- 
LAXD,    J.;    TEMPI.E,    J.;    HARRISON,    J.; 

g.\routte;  J. 
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PEOPLE    v.    OARNBTT.    (Cr.    610.) 

(Supreme  Court  of  California.    July  80,  1900.) 

CRIMINAL  LAW-ORANn  LARCENY-ACrESSORT 
—ELEMENTS  OF  OFFENSE— INDICTMB.N'T. 

1.  Under  Pen.  Code,  i  32,  providing  that  "oil 
persons  who  after  full  knowledge  that  a  felony 
nas  been  coamittcd  conceal  it  from  the  mnu- 
istrate,  or  harbor  and  protect  the  person  char- 
ged with  or  convicted  thereof,  are  acces- 
sories," mere  silence,  after  knowledge  of  the 
commission  of  a  felony,  is  not  sufflcipnt  to  con- 
stitute one  an  accessoi-j*,  without  some  afflrma- 
tive  act  looking  towards  the  concealment  of 
the  crime. 

2.  To  constitute  one  an  accessory,  under  Pen. 
Code,  5  32,  for  harboring  and  proteotinR  a 
"person  charged"  with  felony,  there  must  have 
been  a  formal  complaint,  information,  or  in- 
dictment filed  against  the  criminal. 

3.  Under  an  indictment  char>;iug  that  de- 
fendant, after  full  kuowledtje  that  a  felony 
had  been  committed  by  li.,  did  willfully  then 
and  there  conceal  said  felony  from  the  mag- 
istrate, and  harbor  and  protect  said  L.  by 
aiding  and  assisting  her  iu  escaping  from  the 
county,  and  by  harboring  and  protecting  her 
from  the  offlccrs,  and  protoctiiig  her  from  ar- 
rest and  punishment  for  the  commission  of 
said  crime,  but  containing  no  allegation  that 
L.  was  charged  with  a  felony,  the  submission 
to  the  jury  of  evidence  in  support  of  tlip 
charge  that  dofendnnt  harbored  and  protected 
Ii.  is  reversible  error. 

Department  1.  Appeal  from  superior  court, 
Fresno  county. 

Len.  Garnett  was  Indicted  for  the  offense 
of  being  an  accessory  to  the  crime  of  grand 
larceny,  and  from  a  Judgment  of  conviction 
he  appeals.    Reversed. 

F.  H.  Short,  W.  D.  Crichton.  and  Lewis  H. 
Smith,  for  appellant  Atty.  Gen.  Ford,  for  the 
People. 
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OAROnTTEl,  J.  Defendant  has  been  con- 
victed of  being  an  accessory  to  the  crime 
of  grand  larceny.  Section  32  of  the  Penal 
Code,  under  which  he  has  been  convicted, 
reads  as  follows :  "All  persons  who  after  full 
knowledge  that  a  felony  has  been  committed 
conceal  It  from  the  magistrate,  or  harbor 
and  protect  the  person  charged  with  or  con- 
victed thereof,  are  accessories."  The  afore- 
said section  is  not  as  plain  and  explicit  as 
It  might  be,  by  any  means.  At  the  same 
time  the  word  "conceal,"  as  here  used, 
means  more  than  a  simple  withholding  of 
knowledge  possessed  by  a  party  that  a  felony 
has  been  committed.  This  concealment  nec- 
essarily includes  the  element  of  some  afiSrma- 
tive  act  upon  the  part  of  the  person  tending 
to  or  looking  towards  the  concealment  of  the 
commission  of  the  felony.  Mere  silence  after 
knowledge  of  its  commission  Is  not  sufficient 
to  constitute  the  party  an  accessory.  Again, 
the  word  "charged,"  as  used  in  the  section, 
means  a  formal  complaint,  information,  or  in- 
dictment filed  against  the  criminal,  or  possi- 
bly an  arrest  without  warrant  might  be  suffi- 
cient. Mere  general  rumors  and  common 
talk  that  a  party  has  committed  a  felony  are 
wholly  insufficient  to  fill  the  measure  required 
by  the  word  "charged." 

Passing  the  consideration  of  other  matters 
found  in  the  information,  we  find  It  charging 
that  one  Lewis  committed  the  crime  of  grand 
larceny,  and  that  defendant,  Oamett,  "did, 
after  full  knowledge  that  the  said  felony  had 
been  committed  as  aforesaid,  willfully  ♦  •  • 
then  and  there  conceal  said  felony  from  the 
magistrate,  and  harbor  and  protect  said  Lan- 
ra  Trixie  Lewis  by  aiding  and  assisting  said 
Laura  Trixie  Lewis  In  escaping  from  the 
county  of  Fresno,  state  of  California,  and  by 
harboring  and  concealing  said  Laura  Trixie 
Lewis  from  the  officers,  and  protecting  her 
from  arrest  and  punishment  for  the  commis- 
sion of  said  crime,  with  the  Intent  and  pur- 
pose then  and  there  on  the  part  of  said  Len. 
Gamett  to  conceal  the  crime  committed  by 
the  said  Laura  Trixie  Lewis  from  the  mag- 
istrate, with  full  knowledge  at  that  time  that 
said  Laura  Trixie  Lewis  had  committed  said 
crime  In  the  aforesaid  manner,  and  that  said 
crime  was  a  felony."  We  find  no  allegation 
In  the  aforesaid  Information  that  Lewis  was 
charged  with  a  felony.  Hence  that  branch  of 
the  information  which  charges  the  defendant, 
Gamett,  with  harboring  and  protecting  her, 
amovmts  to  nothing.  Neither  Is  there  any 
evidence  tending  to  Show  that  Lewis  was 
charged  with  a  felony.  By  reason  of  the  fail- 
ure to  make  this  allegation,  all  evidence  tend- 
ing to  support  this  branch  of  the  Information 
should  have  been  kept  from  the  Jury,  and  the 
case  tried  on  the  theory  alone  that  the  de- 
fendant concealed  the  commission  of  the  fel- 
ony from  the  magistrate.  Upon  the  contrary, 
evidence  was  submitted  upon  both  branches 
ot  the  information,  and  both  branches  there- 
of were  considered  by  the  Jury.  This  fact 
Is  evldent-ed  by  the  instructions  of  the  court. 
For  these  reasons,  the  case  must  be  remanded 


for  a  new  hearing.  It  is  Impossible  to  say 
from  the  verdict  but  that  the  defendant  was 
convicted  of  being  an  accessory  by  reason  of 
his  harboring  and  protecting  Trixie  Lewis. 

This  case,  in  principle,  is  identical  with 
People  V.  Mitchell,  92  Cal.  590,  28  Pac.  597, 
and  the  reasoning  of  that  case  is  conclusive 
here.  While  there  the  information  was  de- 
fective in  both  branches,  still  the  principle 
discussed  and  decided  has  equal  force  and 
bearing.  We  do  not  deem  It  necessary  to 
consider  the  various  other  questions  raised  by 
counsel  for  appellant.  For  the  foregoing  rea- 
sons, the  Judgment  and  order  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:   VAN  DTKE,  J.;  HARRISON,?. 


UtCal.  337 
BRITTON     v.     BOARD     OF     ELECTION 
COM'RS   OP    CITY   AND  COUNTY    OP 
SAN  FRANaSCO  et  al.     (S.  P.  1,999.) 

(Supreme  Court  of  California.    July  28,  1900.) 

CONSTITUTIONAL  LAW— RIGHT  OF  ASSEMBLY- 
UNIFORMITY  OP  GENERAL  LAW— RIGHTS  RE- 
SERVED   TO    PEOPLE  —  PRIMARY    ELECTION 

1.  St.  1899,  p.  47,  known  as  the  "Primary 
Election  Law,'*^  providing  an  exclusive  scheme, 
controlling  political  parties  in  holding  theii 
conventions  for  the  nomination  of  candidates 
to  public  office,  but  denying  the  benefits  of  the 
act  to  all  political  parties  which  did  not  cast 
at  the  next  preceding  election  at  least  3  per 
cent,  of  the  total  vote,  Is  in  conflict  with  Const. 
art.  1,  {f  10,  11,  21,  giving  the  people  the 
right  to  freely  assemble  together  to  consult 
for  the  common  good,  and  providing  that  no 
citizen  or  class  of  citizens  sliall  be  granted 
privileges  or  immnnities  which  upon  the  same 
terms  shall  not  be  granted  to  all  citizens,  and 
that  all  laws  of  a  general  nature  shall  have 
a  uniform  operation,  since  it  not  only  dis- 
criminates between  political  parties  and  the 
members  thereof,  but  works  the  disfranchise- 
ment of  voters,  or  compels  them,  if  they  vote 
at  all,  to  vote  for  representatives  of  a  political 
party  other  than  that  to  which  they  belong. 

2.  St.  1899,  p.  47,  requiring  the  primary  elec- 
tions of  all  political  parties  to  be  held  at  the 
same  time,  and  under  the  control  of  the  coun- 
ty board  of  election  commissioners,  and  pro- 
viding for  the  use  of  but  one  ticket  at  such  an 
election,  which  is  received  by  the  intending 
voter  without  question  as  to  his  political  af- 
filiations, and  taken  into  the  privacy  of  a  booth, 
where  be  may  name  such  delegates  as  he  de- 
sires to  the  political  convention  of  one  or  an- 
other of  the  political  parties,  whether  he  is  a 
member  of  that  party  or  not,  is  an  unwarrant- 
ed invasion  of  the  rights  of  political  parties, 
and  an  innovation  of  the  rights  reserved  to  the 
people  by  Const,  art.  1,  §  23,  providing  that 
the  rights  enumerated  in  the  constitution  shall 
not  be  construed  to  impair  or  deny  others  re- 
tained by  the  people. 

Beatty,  C.  J.,  and  Garontte,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco. 

Action  by  one  Britton  against  the  board  of 
election  commissioners  of  the  city  and  coun- 
ty of  San  Francisco  and  others  to  restrain 
the  expenditure  of  the  public  moneys  in  the 
execution  of  the  primary  election  law.  From 
an  order  sustaining  a  general  demurrer  to 
the  complaint,  plaintiff  appeals.     Reversed. 
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Myrlck  &  Deering  and  L.  A.  Gibbons,  for 
appellant.  Franklin  K.  Lane,  Gavin  McNab, 
and  M.  H.  Estee,  for  respondents. 

HENSHAW.  3.  By  an  act  approved  March 
3,  1890  (St  1899,  p.  47),  the  legislature  add- 
ed certain  sections  to  the  Political  Code,  pro- 
viding thereby  an  exclusive  scheme  con- 
trolling political  parties  in  holding  their  con- 
ventions for  the  nomination  of  candidates 
to  public  office.  The  act  Is  known  as  the 
"Primary  Election  Law,"  and  for  conven- 
ience may  be  so  designated.  PlaintUC,  a  res- 
ident and  taxpayer  of  the  city  and  county 
of  San  Francisco,  by  his  complaint  sought 
an  injunction  against  the  defendants,  con- 
stituting the  board  of  election  commission- 
ers of  the  county  of  San  Francisco,  to  re- 
strain them  from  expending  the  public  mon- 
eys of  the  city  and  county  of  San  Francisco 
under  the  terms  of  this  law,  alleging  It  to 
be  unconstitutional  and  void.  Defendants' 
general  demurrer  to  the  complaint  was  sus- 
tained, and  plalntifiT,  declining  to  amend,  ap- 
peals from  the  Judgment  against  him  which 
followed. 

Conventions  of  political  parties,  consisting 
of  representatives  of  the  voters  of  such  par- 
ties, assembled  to  deliberate  and  place  In 
nomination  their  candidates  for  various  pub- 
lic offices,  have  long  been  known  In  the  his- 
tory of  this  country.  Heretofore  the  meth- 
ods which  political  parties  might  adopt  for 
the  selection  of  delegates  to  such  nominat- 
ing conventions  have  usually  been  left  to 
party  organization,  and  the  legislature  has 
contented  itself,  when  It  has  seen  fit  to  act 
at  all,  with  conservative,  tentative,  and  per- 
missive acts,  such  as  found  expression  in  the 
earlier  primary  law  of  this  state  (St.  1805- 
Ofl,  p.  438),  popularly  called  the  "Porter  Pri- 
mary Law."  In  1897  the  legislature  made 
its  first  essay  In  mandatory  and  compulsory 
legislation  touching  the  holding  of  primary 
elections.  St.  1897,  p.  115.  Tliat  law  was 
declared  unconstitutional,  as  imposing  lim- 
itations and  conditions  tipon  the  right  of  suf- 
frage other  than  such  as  were  named  In  the 
constitution  Itself;  and  grave  doubt  was  ex- 
pressed as  to  the  power  of  the  legislature  to 
prescribe  a  voting  test,  and  Impose  It  upon 
political  parties  and  their  members  as  a  pre- 
requisite to  their  right  to  participate  in  par- 
ty affairs.  Spier  v.  Baker.  120  Cal.  370,  52 
Pnc.  a")9.  In  this  law  the  legislature  has 
omitted  certain  obnoxious  features  present 
In  the  earlier  act,  but  has  Introduced  others 
which  go  to  the  essence  of  the  legislation, 
and  which  we  are  earnestly  told,  In  argu- 
ment are  violative  of  the  constitutional 
rights  of  the  people,  both  express  and  im- 
plied. 

That  a  compulsory  primary  law.  such  as 
this,  forms  a  part  of  the  general  election 
laws  of  the  state,  is  not  we  think,  debata- 
ble, and  has  been  distinctly  decided.  Spier 
V.  Baker,  supra.  At  the  outset  the  law  de- 
clares that  all  delegates  to  conventions  of 
political  parties  for  the  purpose  of  making 


nominations  of  candidates  for  public  ofllces 
shall  be  elected  at  elections  conducted  under 
the  regulations  in  the  act  provided.  There 
is  at  once  to  be  perceived  an  express  limita- 
tion upon  the  powers  of  political  parties, 
which  heretofore  they  have  freely  exercised, 
of  adopting  their  own  modes  for  the  selec- 
tion of  their  respresentatives.  It  is  a  pare 
of  the  political  history  of  this  state  and  of 
the  United  States  that  such  powers,  whether 
resting  In  right  or  merely  in  the  permissive 
silence  of  the  legislature,  have  been  freely 
enjoyed.  In  some  Instances  political  par- 
ties have  had  recourse  to  primary  elections, 
under  such  regulations  and  tests  as  the  ex- 
ecutive managers  of  the  party  might  pre- 
scribe. In  others,  resort  was  had  to  the  or- 
ganization of  precinct  or  district  political 
clubs,  with  an  enrolled  membership;  the 
members  thus  duly  entered  having  alone  tbe 
right  to  select  delegates  to  the  nominating 
conventions.  But  we  will  not  now  stop  to 
consider  whether  political  parties  have  here- 
tofore enjoyed  these  prlvllegres  as  of  right, 
or  merely  under  permission.  We  have  re- 
ferred to  the  matter  only  as  Illustrating  the 
bold  innovation  of  this  legislation,  and  thus 
of  an  added  necessity  for  a  careful  scrutiny 
and  consideration  of  Its  terms.  This  much, 
however,  we  think  will  be  freely  conceded 
by  advocate  as  well  as  by  antagonist  of  the 
law:  That  if  the  legislature  takes  unto  it- 
self the  regulation  and  control  of  these  in- 
ternal affairs  of  political  parties  it  must  do 
so  without  discrimination,  ant  with  equal 
consideration  and  benefit  to  all.  With  tbe 
wisdom  or  the  policy  of  the  law  this  court 
of  course,  can  have  nothing  to  do;  but.  If 
the  law  be  wise  and  beneficent  every  organ- 
ized political  party  must  come  under  its 
cloak.  If,  upon  the  other  hand,  the  law  be 
unwise  or  Inexpedient,  none  the  less  every 
political  party  must  equally  suffer  the  bur- 
den and  bear  the  consequences.  But  here 
we  are  confronted  with  a  provision  in  this 
law  denying  its  rights  and  privileges  to  all 
political  parties  which  did  not  cast  at  tbe 
next  preceding  election  at  least  3  per  cent 
of  the  total  vote.  In  other  words,  no  matter 
how  well  organized  a  political  party  may 
be,  no  matter  how  devoted  its  adherents 
ma.v  be  to  its  tenets,  they  are  denied  a  rep- 
resentation upon  the  primary  ballot,  cut  off 
from  all  benefits  of  the  law,  prohibited  from 
holding  a  nominating  convention  (because 
only  under  the  provisions  of  this  law  can 
such  a  convention  be  held),  and  are  thus 
absolutely  debarred  from  the  privileges  and 
protections  accorded  to  other  political  par- 
ties. This  is  not  tbe  case  where  the  state, 
as  matter  of  regulation  when  called  upon  to 
print  ballots  at  public  expmse,  restricts  the 
names  to  be  printed  thereon  to  the  parties 
polling  a  certain  percentage  of  the  votes. 
Even  upon  this  question  there  has  been  a  di- 
vision in  the  courts;  some  holding  It  to  be  a 
mere  matter  of  regulation,  and  not  an  inter- 
ference with  tbe  right  of  suffrage,  and  oth- 
ers  maintaining  tbta   it  confers   a   special 
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priTilege  upon  the  stronger  of  the  political 
parties.  But  where  such  laws  have  bieen  up- 
held the  right  of  the  voter  freely  to  express 
bis  preference  has  always  been  preserved, 
as  in  this  state,  by  blank  spaces  wherein  he 
may  write  the  names  of  the  candidates  of 
bis  choice.  This  law  contains  no  such  pro- 
vision. Minor  political  parties  are  denied 
any  right  of  representation  upon  the  bal- 
lot, and  are  in  effect  forbidden  to  hold  politi- 
cal conventions  under  the  protection  of  the 
law.  It  Is  no  answer  to  this  to  say  that  they 
may  still  cause  the  names  of  their  nominees 
to  be  placed  upon  the  election  ballot  by  pe- 
tition. The  objection  Is  not  that  they  may 
not  In  some  way  preserve  this  important 
right,  but  that  they  are  denied  the  means  to 
accomplish  this  result  by  the  holding  of  a 
convention;  that  they  are  denied  the  right 
freely  to  assemble  under  the  protection  of 
the  law,— a  right  preserved  to  them  both  by 
the  constitution  of  the  United  States  and  of 
the  state  of  California,— while  other  political 
parties,  no  difCerently  situated,  saving  that 
they  are  numerically  stronger,  are  given 
this  right,  and  protected  by  all  of  the  ma- 
chinery of  the  law  In  Its  exercise.  Political 
conventions  are,  after  all,  but  public  assem- 
blages of  the  people,  having  for  their  end 
the  discussion  of  ways  and  means  for  the 
public  good.  By  the  declaration  of  rights 
of  the  constitution  of  this  state  the  people 
have  the  right  to  freely  assemble  together  to 
consult  for  the  common  good,  to  instruct 
their  representatives,  and  to  petition  the 
legislature  for  redress  of  grievances.  Article 
1,  {  10.  No  citizen  or  class  of  citizens  shall 
be  granted  privileges  or  Immunities  which 
upon  the  same  terms  shall  not  be  granted  to 
all  citizens  (section  21),  and  all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion (section  11).  How  can  It  be  said  that 
a  law  which  protects  by  legislation  a  certain 
number  of  citizens,  forming  one  political 
party,  and  deprives  a  fewer  number  of  citi- 
zens, forming  another  political  party,  of  the 
same  protection,  is  not  violative  of  these 
provisions?  Or  how  shall  it  be  said  that  a 
man  belonging  to  a  party  holding  certain  po- 
litical principles  may  not  participate  in  a 
primary  election,  when  his  neighbor,  of  dif- 
ferent political  faith,  is  accorded  the  right 
80  to  do?  Moreover.  If  the  legislature  may 
deny  the  protection  of  its  laws  to  a  political 
party  which  has  cast  less  than  3  per  cent, 
of  the  votes,  why  may  it  not  deny  the  same 
right  to  a  party  which  has  cast  49  per  cent, 
of  the  votes?  This  Is  not  a  mere  matter  of 
regulation,  as  in  the  case  of  the  election  Iml- 
lot.  It  Is  the  dep'jlvatlon  of  the  one  party, 
and  the  conferring  upon  another,  of  certain 
Important  political  privileges,  and  answer  to 
It  cannot  be  made  by  saying  that  the  3  per 
i-ent.  limit  is  reasonable,  while  a  40  per 
oent.  limitation  would  be  unreasonable.  It 
is  a  question  of  power.  Either  the  legisla- 
ture has  or  has  not  the  constitutional  power 
80  to  do.  If  It  has  the  power,  the  question 
of  reasonableness  or  unreasonableness  Is  for 


the  legislature  alone,  and  a  court  would  no 
more  be  justified  In  overthrowing  the  law 
because  it  believed  a  40  per  cent,  limitation 
to  be  unreasonable,  than,  in  the  absence  of 
such  power.  It  would  lie  warranted  in  up- 
holding a  3  per  cent  limitation  because  it 
might  believe  it  to  be  reasonable.  And  upon 
this  we  think  that  under  the  express  limita- 
tions upon  the  power  of  the  legislature  in 
the  sections  of  the  constitution  above  advert- 
ed to,  the  legislature  has  not  such  power; 
for  the  effect  of  its  act  here  under  considera- 
tion Is  not  only  to  discriminate  between  po- 
litical parties  and  the  members  thereof,  but 
absolutely  to  work  the  disfranchisement  of 
voters,  or  to  compel  them.  If  they  vote  at  all, 
to  vote  for  representatives  of  political  par- 
ties other  than  that  to  which  they  belong. 
The  deprivation  of  the  right  of  selection  is  a 
deprivation  of  the  right  of  franchise. 

It  is  further  contended  against  this  law 
that  In  its  present  state  it  works  an  unwar- 
ranted invasion  of  the  rights  of  political  par- 
ties, and  this  contention  merits  more  than  a 
passing  notice.  Xo  one  can  be  so  Ignorant  as 
not  to  appreciate  the  value — indeed,  the  ne- 
cessity—of opposing  political  parties  in  a  gov- 
ernment such  as  ours.  No  one,  it  would  seem, 
can  be  so  thoughtless  as  not  to  realize  that 
government  by  the  people  is  a  progressive  In- 
stitution, which  seeks  to  give  expression  and 
effect  to  the  wisest  and  best  ideas  of  its 
members.  No  expression  Is  needed  in  the  dec- 
laration of  rights  to  the  effect  that  electors 
holding  certain  political  principles  in  common 
may  freely  assemble,  organize  themselves 
into  a  political  party,  and  use  all  legitimate 
means  to  carry  their  principles  of  govern- 
ment Into  active  operation  through  the  suf- 
frages of  their  fellows.  Sudi  a  right  Is  fun- 
damental. It  Is  inherent  in  the  very  form 
and  substance  of  our  government  and  needs 
no  expression  in  its  constitution.  Says  Judge 
Cooley,  in  discussing  this  general  subject 
(Const.  Llm.  p.  174):  "It  does  not  follow, 
however,  that  In  every  case  the  courts,  be- 
fore they  can  set  aside  a  law  as  invalid,  must 
be  able  to  find  in  the  constitution  some  spe- 
cific inhibition  which  has  been  disregard- 
ed, or  some  express  command  which  has 
been  disobeyed.  Prohibitions  are  only  impor- 
tant when  they  are  in  the  nature  of  excep- 
tions to  a  general  grant  of  power,  and,  if 
the  authority  to  do  an  act  has  not  been 
granted  by  the  sovereign  to  its  representa- 
tives, it  cannot  t>e  necessary  to  prohibit  its 
being  done.  »  •  •  The  right  of  local  self- 
government  cannot  be  taken  away,  becau' 
all  our  constitutions  assume  its  continuance 
as  the  undoubted  right  of  the  people,  and  as 
an  Inseparable  Incident  to  republican  govern- 
ment. The  bills  of  rights  in  the  American 
constitutions  forbid  that  parties  shall  be  de- 
prived of  property  except  by  the  law  of  the 
land,  but,  if  the  prohibition  had  been  omit- 
ted, a  legislative  enactment  to  pass  one  man's 
property  over  to  another  would  nevertheless 
be  void.  •  •  •  There  is  no  difficulty  Id 
saying  that  any  such  act  which,  under  pre- 
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tence  of  exercising  one  power,  is  usurping  an- 
other, Is  opposed  to  tlie  constitution  and  void. 
It  is  assuming  a  power  wliicli  tlie  people,  If 
tlicy  have  not  granted  it  at  all,  have  reserved 
to  themselves."  As  early  as  1798  tlie  su- 
preme court  of  the  United  States,  speaking 
through  Mr.  Justice  Chase,  In  Calder  v.  Bull, 
a  Ball.  386,  1  U  Ed.  648,  said:  "I  cannot  sub- 
scribe to  the  omnipotence  of  a  state  legisla- 
ture, or  that  it  is  absolute  and  without  con- 
trol, although  Its  authority  should  not  be  ex- 
pressly restrained  by  the  constitution  or  fun- 
damental law  of  the  state.  The  people  of  the 
United  States  erected  their  constitutions  or 
forms  of  government  to  establish  justice,  to 
promote  the  general  welfare,  to  secure  the 
blessings  of  liberty,  and  to  protect  their  per- 
sons Euid  property  from  violence.  The  pur- 
poses for  which  men  enter  into  society  will 
determine  the  nature  and  terms  of  the  social 
compact,  and,  as  they  are  the  foundation  of 
the  legislative  power,  they  will  decide  what 
are  the  proper  objects  of  it  The  nature  and 
ends  of  legislative  power  will  limit  the  ex- 
ercise of  it  This  fundamental  principle  flows 
from  the  very  nature  of  our  free  republican 
governments,— that  no  man  should  be  com- 
pelled to  do  what  the  laws  do  not  require,  nor 
to  refrain  from  acts  which  the  laws  permit. 
There  are  acts  which  the  federal  or  state  leg- 
islature cannot  do  without  exceeding  their  au- 
thority. There  are  certain  vital  principles  in 
our  free  republican  governments  which  will 
determine  and  overrule  an  apparent  and  fla- 
grant abuse  of  legislative  power,— as  to  au- 
thorize manifest  injustice  by  positive  law,  or 
to  take  away  that  security  for  personal  lib- 
erty or  private  property  for  the  protection 
whereof  the  government  is  established.  An 
act  of  the  legislature  (for  I  cannot  call  It  a 
law)  contrary  to  the  great  first  principles  of 
the  social  compact  cannot  be  considered  a 
rightful  exercise  of  legislative  authority." 
And  In  Association  v.  Topeka,  20  Wall.  665, 
22  I*  Ed.  455,  that  same  tribunal  declared: 
"It  must  be  conceded  that  there  are  snch 
rights  in  every  free  government  beyond  the 
control  of  the  state.  •  *  •  There  are  lim- 
itations on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments,— im- 
plied reservations  of  individual  rights,  with- 
out which  the  social  compact  could  not  exist, 
and  which  are  respected  by  all  governments 
entitled  to  the  name." 

Active  political  parties— parties  In  opposi- 
tion to  the  dominant  political  party— ere,  as 
has  been  said,  essential  to  the  very  existence 
of  onr  government.  The  right  of  any  num- 
ber of  men  bedding  common  political  beliefs 
or  governmental  principles  to  advocate  their 
views  through  party  organisation  catmot  be 
denied.  As  has  been  said,  "Self-preservation 
is  an  inherent  right  of  political  parties  as 
well  as  of  individuals."  Whipple  y.  Broad. 
25  Colo.  407,  56  Pac.  172.  A  law  which  will 
destroy  such  party  organization,  or  permit  it 
fraudulently  to  pass  into  the  hands  of  its  po- 
litical enemies,  cannot  be  upheld.  The  pro- 
cedure of  political  parties  may  be  regulated. 


and  the  wisdom  of  the  legialature  may  well 
be  exercised  In  devising  methods  to  check 
political  corruption  and  fraud;  but  the  leg- 
islature itself,  under  the  guise  of  regulation, 
cannot  be  permitted  to  throw  open  the  doors 
to  these  very  abuses.  A  law  authorizing  or 
even  permitting  the  (^ponents  of  an  organ- 
ized political  party  to  name  the  delegates  to 
the  nominating  convention  of  that  party 
would  not  for  a  moment  be  countenanced. 
Yet  that,  in  effect,  is  precisely  what  the  act 
under  consideration  does  permit  It  provides 
that  the  primary  election  of  all  political  par- 
ties shall  be  held  at  the  same  time.  To  the 
intending  voter  at  such  primary  one  ticket  la 
given.  No  question  may  be  permitted  touch- 
ing his  political  aflUlations,— past  present  or 
future.  The  voter  takes  the  ticket  retires 
into  the  privacy  of  the  booth,  and  there,  se- 
cretly, and  not  in  violation  of  any  law,  but 
in  strict  accordance  with  the  law,  names  snch 
delegates  as  he  desires  to  the  political  con- 
vention of  one  or  another  of  the  parties, 
whether  he  is  a  member  of  that  party  or  not, 
—whether  he  ever  intends  to  become  such  & 
member  or  not  The  result  is  apparent  The 
control  of  the  party  and  of  its  afTairs,  the  pro- 
mulgation and  advocacy  of  its  principles,  are 
taken  from  the  hands  of  its  honest  memljos, 
and  turned  over  to  the  venal  and  corrupt  of 
other  political  parties,  or  of  none  at  all.  Maa- 
qaerading  thus  under  the  name  of  one  of 
the  great  political  parties  might  be  a  conven- 
tion of  men  authorized  by  this  law  to  repre- 
sent it  and  place  upon  the  general  election 
ballot  as  its  candidates,  those  whom  they 
might  select— a  body  of  men  whose  sole  pur- 
pose might  be  the  disruption  and  destruction 
of  the  party  whose  representatives  this  law 
declared  them  to  be.  It  is  expressly  declared 
In  the  declaration  of  rights  that  the  enumera- 
tion therein  contained  shall  not  be  construed 
to  impair  or  deny  others  retained  by  the  peo- 
ple. Article  1,  g  23.  A  law  which  thus  per- 
mits the  disruption  and  misrepresentation  of 
a  political  party  is  an  innovation  of  these  re- 
served rights.  For  the  foregoing  reasons,  the 
judgment  of  the  trial  court  is  reversed,  with 
directions  that  it  overrule  the  demtuier  of 
defendants. 

We  concur:  VAN  DTKB,  J.;  McFAB- 
LAND,  J. 

I  dissent:    BBATTT,  C.  J. 

TEMPLE,  J.  I  concur  In  the  Judgment  on 
the  second  ground  discussed  by  Mr.  Justice 
HiaXSHAW,  and  for  the  following  additional 
reasons:  The  act  itself  recognizes  the  neces- 
sity of  political  parties,  and  they  are  in  fact 
the  instrumentalities  through  which  the  peo- 
ple govern.  A  political  party  is  an  associa- 
tion of  citizens  who  agree  on  certain  lines  of 
policy,  and  the  purpose  for  which  it  exists 
is  to  Impose  that  policy  upon  the  govern- 
ment. Tills  can  only  be  done  by  electing  to 
ofllce  those  who  are  in  favor  of  such  policy. 
It  is  for  this  that  ctmventions  are  held  and 
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eandldateB  selected.  To  do  this.  It  is  abso- 
lutely necessary  that  the  party  uliall  be  able 
to  exduiie  fruiu  its  couveutiou»,  and  fiom 
controlling  positions  in  tiie  party,  those  who 
are  not  In  accord  with  its  principles.  It  must 
have  the  power  to  prescribe  Its  own  tests. 
It  Is  the  test  that  determines  what  the  party 
shall  be.  xo  deprive  the  i)arty  of  this  power 
Is  to  destroy  It  No  one  would  contend  that 
the  legislature  can  prescribe  what  the  test 
shall  be.  If  it  could  do  this,  It  could  pre- 
scribe what  parties  shall  exist.  And  then 
parties  sometimes  divide  on  great  public  ques- 
tions. In  such  case  the  party  retaining  the  old 
name  would  have  the  right,  by  proper  tests, 
to  exclude  those  formerly  affiliated  with  It, 
but  who  now  differ.  Unless  a  party  can  do 
all  these  things,  It  has  no  security  that  the 
candidates  put  forth  in  Its  name  represent  Its 
principles.  And  then  the  management  and 
control  of  its  organization  may  be  taken  out 
of  Its  hands  and  given  to  Its  enemies.  All 
this  right  of  self-control  the  primary  election 
law  takes  from  the  party  organization.  The 
party  is  destroyed,  or  may  be,  and  the  mem- 
bers practically  denied  the  right  of  free  suf- 
frage. And  then  there  may  happen  to  be  a 
new  party  which  did  not  exist  at  the  pre- 
vious election.  Why  should  It,  or.  Indeed, 
other  political  parties  polling  less  than  3  per 
cent  of  the  votes,  be  denied  the  benefit  of 
the  protection  of  this  law,  it  It  be  a  protec- 
ti<m? 

HARRISON,  J.  I  concur  In  the  above  opin- 
ion. 

GAROUTTB,  J.  I  dissent.  In  the  Austra- 
lian ballot  law  a  declaration  is  found  defining 
what  constitutes  a  political  party  within  the 
purview  of  the  act,  and  then  It  is  further 
declared  that  those  parties  are  entitled  to 
hold  political  conventions  and  nominate  candi- 
dates for  office.  The  vital  element  going  to 
make  up  a  political  party  under  that  act  is 
that  it  shall  have  polled  8  per  cent  of  the 
entire  vote  cast  at  the  last  election.  The 
primary  law  does  not  attempt  to  define  the 
phrase  "political  parties,"  but  declares  that 
only  those  political  parties  which  polled  S 
per  cent  of  the  total  vote  cast  at  the  last 
election  shall  participate  in  primary  elections. 
In  other  words,  this  Is  a  declaration  that  only 
those  political  parties  which  are  entitled  to 
hold  conventions  and  nominate  candidates  for 
office  under  the  Australian  ballot  law  are  en- 
titled to  hold  primary  elections.  It  is  thus 
apparent  that  the  primary  law  refers  to  a 
great  class  of  political  parties.  And,  If  that 
class  of  political  parties  declared  and  recog- 
nissed  by  the  Australian  ballot  law  forms  a 
constitutional  class,  then  the  primary  law  in 
dealing  with  the  same  class  of  political  par- 
ties is  likewise  constitutional.  While  the 
question  has  never  been  decided  in  this  state, 
it  has  been  decided  in  other  states,  and  held 
that  a  classification  of  parties  upon  the  basis 
of  a  certain  percentage  of  tlie  total  vote  cast 
at  the  last  election  is  not  violative  of  consti- 


tutional provisions.  Indeed,  it  scjms  to  me 
that  the  declaration  of  the  sUite  found  in  thc^ 
Australian  ballot  kiw  as  to  what  shall  con- 
stitute a  political  party  within  the  meaning  oC 
that  act  la  constitutional  legislation.  For 
these  reasons,  I  do  not  deem  the  3  per  cent 
clause  of  the  primary  election  law  obnoxious 
to  the  constitution  of  this  state.  It  may  be 
further  suggested  that  as  the  Australian  bal- 
lot law  does  not  recognize  an  organization  as 
a  party  which  failed  to  poll  3  per  cent  of  the 
total  vote  cast  at  the  last  election,  no  sub- 
stantial benefits  could  be  derived  by  such  a 
party  In  participating  In  primary  elections, 
for  the  nominees  of  a  convention  composed 
of  delegates  selected  at  the  primary  elec- 
tion by  such  party  would  not  be  entitled  to  a 
place  upon  the  ballot.  It  must  be  borne  in 
mind  that  the  primary  law  In  this  regard  is 
not  dealing  with  voters  as  individuals,  but 
with  political  parties  as  such.  It  may  be  fur- 
ther suggested  that  under  the  present  law, 
the  ballot  being  entirely  secret  and  every 
voter  being  allowed  to  cast  his  vote  for  the 
delegates  of  any  party  represented  upon  the 
ballot,  the  result  is  that  Democratic  vot- 
ers may  elect  delegates  to  Republican  con- 
ventions, and  Republican  voters  may  elect 
delegates  to  Democratic  conventions,  and 
thereby  absolutely  own  and  control  the  con- 
ventions of  opiwslng  political  parties.  I  am 
not  prepared  to  say  that  the  existence  of 
these  conditions  clearly  renders  a  law  uncon- 
stitutional which  permits  it  But  I  am  pre- 
pared to  say  that  a  law  of  that  character 
presents  a  most  anomalous  state  of  affairs. 
And  a  remedy  for  the  evil  should  be  found  at 
the  first  session  of  the  legislature. 


IM  Cal.  318 

OLARK    ▼.    OTHARZABAL,.    (L.    A.    709, 

729.) 

(Supreme  Court  of  California.    July  25,  1900.) 

JtroOMBNTS— DEFAULT— MOTION  TO  SET  ASIDE) 
—SUFFICIENCY  OF  SHOWING. 

Upon  motion  to  set  aside  a  default  and 
judgment  entered  after  the  overruling  of  a  de- 
murrer to  the  complaint,  it  appeared  that  no- 
tice of  the  overruling  of  the  demurrer  and  of 
time  to  answer  was  sent  by  mail,  and  address- 
ed to  an  individual  partner,  instead  of  to  the 
firm  of  attorneys  representing  defendant,  and 
that  the  same  was  not  received  by  the  part- 
ner addressed;  nor  did  he  know,  nor  did  the 
firm  know,  of  the  overruling  of  the  demurrer 
until  after  the  entry  of  Judgment  by  default. 
Held,  that  a  motion  to  set  aside  the  default 
and  judgment  should  hare  been  granted. 

Department  1.  Appeal  from  superior  court. 
Orange  county. 

Action  by  W.  H.  Clark  against  D.  Oyhar- 
zabal.  From  an  order  denying  a  motion  to 
set  aside  a  default  and  judgment,  defendant 
appeals.    Reversed. 

Hazard  &  Harpham,  for  appellant  Z.  B. 
Stuart  for  respondent. 

PER  CURIAM.  Appeal  by  the  defendant 
from  an  order  denying  a  motion  to  set  aside 
his  default,  and  the  Judgment  entered  against 
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him  after  his  demurrer  to  the  complaint  had 
been  overraled.  After  the  court  had  denied 
thia  motion  the  defendant  took  an  appeal 
from  the  Judgment,  and  also  took  a  separate 
appeal  from  the  order;  the  appeal  from  the 
Judgment  being  case  No.  709,  and  that  from 
the  order  being  No.  729.  Although  these  ap- 
peals are  presented  in  different  records,  they 
'were  submitted  together,  and  have  been  con- 
sidered together.  Notice  of  overruling  the  de- 
murrer and  of  time  to  answer  was  given  by 
mail,  and  was  regular  in  all  respects,  except 
that  it  was  addressed  to  George  B.  Harp- 
ham,  instead  of  to  Hazard  &  Harpham,  who 
were  the  attorneys  for  the  defendant.  The 
motion  to  set  aside  the  default  was  made 
on  the  affidavit  of  Harpham,  In  which  he 
stated  that  neither  he  nor  the  firm  of  Hazard 
&  Harpham,  or  the  defendant,  had  any  notice 
of  the  overruling  of  the  demurrer  until  the  0th 
of  December,  and  "that  affiant  did  not  re- 
ceive the  notice  alleged  to  have  been  mailed 
to  him,  •  •  •  and  did  not  know,  •  •  • 
and  the  firm  of  Hazard  &  Harpham  did  not 
know,  that  the  court  had  passed  on  said  de- 
murrer until  December  9,  1898,  and  did  not 
receive  any  notice  thereof."  The  motion  was 
also  supported  by  a  proper  affidavit  of  merits. 
This  affidavit  of  Harpham  was  uncontradictr 
ed,  and,  assuming  it  to  be  true,  as  we  must, 
it  shows  that  defendant's  attorneys  were  not 
In  fact  notified  of  the  order  of  the  court  over- 
ruling their  demurrer.  The  motion  to  open 
the  default  should  therefore  have  been  grant- 
ed. Ab,  under  this  determination,  the  supe- 
rior court  will  set  aside  the  default  and  Judg- 
ment thereon,  it  Is  unnecessary  to  consider 
the  appeal  from  the  Judgment.  The  order  ap- 
pealed from  in  case  No.  72!)  Is  reversed,  and 
the  superior  court  is  directed  to  enter  an  or- 
der as  of  December  30,  1808,  setting  aside 
and  vacating  the  Judgment  theretofore  en- 
tered, and  permitting  the  defendant  to  an- 
swer the  complaint  Case  No.  709  Is  remand- 
ed for  further  proceedings  consistent  there- 
with. 


lis  Cal.  8W 

In  re  BUCHANAN.    (Cr.  607.) 

(Supreme  Court  of  California.    July  28,  1900.) 

INSANE    PERSONS— INSANITY    PENDING    CRIM- 
INAL PROfEEDINGS—COMVITMENT— DIS- 
CHARGE—HABEAS    CORPUS. 

Under  Pen.  Code,  ii  1370,  1372,  provid- 
ing thnt  a  defendant  in  a  criminnl  case  who 
is  pronounced  insane  pending  trial  shall  be 
committed  to  the  state  insane  asylum,  and  that 
upon  his  becoming  sane  the  superintendent 
must  give  notice  of  that  fact,  and  thereupon 
the  sheriff  shall  take  defendant  into  custody 
until  he  is  brought  to  trial  or  judgment,  a  de- 
fendant who  has  been  thus  committed  to  the 
asylum  Is  to  be  deemed  sane,  within  the  mean- 
ing of  the  statute,  when  his  memory  is  un- 
impaired, and  he  is  in  possession  of  every 
faculty  requisite  to  the  defense  of  the  accusa- 
tion against  him,  although  suffering  from  a 
chronic  and  latent  disease  of  the  brain,  which, 
under  the  excitement  of  intoxicating  drink,  to 
which  he  is  predisposed,  will  lead  him  to  the 
commission  of  criminal  acts. 
McFarland,  J.,  dissenting. 


In  bank.  Application  of  Hugh  Buchanan 
for  a  writ  of  habeas  corpus,  directed  to  Dr.  A. 
M.  Gardner,  as  superintendent  of  the  Napa 
State  Hospital  for  the  Insane.    Writ  granted. 

Theodore  A.  Bell,  B.  L.  Webber,  and  Henry 
C.  Gesford,  for  petitioner. 

BKATTT,  C  J.  Hugh  Buchanan  was 
brought  to  trial  in  Tuba  county  upon  an  in- 
formation charging  iilm  with  the  crime  of 
murder.  After  the  trial  had  been  several 
days  In  progress,  it  was  suspended,  upon  a 
suggestion  that  the  prisoner  was  then  insane, 
and  a  special  Jury  was  formed  for  the  trial 
of  that  issue.  This  Jury,  after  hearing  evi- 
dence and  the  instructions  of  the  court, 
brought  In  a  verdict  to  the  effect  that  the  de- 
fendant was  Insane,  upon  which  he  was  com- 
mitted to  the  insane  asylum  at  Napa,  now 
known  as  the  "Napa  State  Hospital,"  where 
he  is  still  confined  by  Dr.  A.  M.  Gardner,  the 
medical  superintendent  of  that  institution, 
without  other  authority  than  said  commit- 
ment. The  proceedings  in  the  snx>erior  court 
following  the  suggestion  of  the  prisoner's  in- 
sanity were  those  prescribed  in  sections  13(37 
to  1373  of  the  Penal  Code,  and  the  commit- 
ment conformed  to  the  statute,  in  directing 
the  detention  of  the  defendant  In  the  insane 
asylum  only  until  he  should  be  sane  (section 
1370),  in  which  event  it  would  become  the 
duty  of  the  superintendent  to  give  Immediate 
notice  to  the  sheriff  of  Yuba  county,  and  of 
the  sheriff  to  return  the  prisoner  without  de- 
lay to  the  proper  custody.  In  order  that  the 
court  might  proceed  with  his  trial  (section 
1372).  It  is  now  claimed  in  behalf  of  the 
prisoner  that  he  has  been  for  several  years 
past  entirely  restored  to  sanity,  and  that  hla 
retention  at  the  asylum  has  become  unlaw- 
ful. It  Is  not  claimed  that  he  should  be  set 
at  liberty,  but  that  he  should  be  returned,  as 
the  law  provides,  to  the  proper  custody  of  the 
sheriff  of  Yuba  county,  and  that  he  should 
have  a  speedy  trial  upon  the  charge  ot  mur- 
der there  pending  against  him.  There  Is  no 
controversy,  and  none  is  possible,  as  to  the 
soundness  of  this  conclusion.  If  the  prisoner 
has  really  become  sane;  but  it  Is  strongly 
Insisted  In  behalf  of  the  officers  of  the  asylum 
not  only  that  he  Is  not  sane,  but  that  he  can 
never  become  so,  and  this  Is  the  sole  question 
now  to  be  determined  upon  the  voluminous 
record  of  conflicting  evidence  submitted  at 
the  hearing  upon  the  return  to  our  writ  of 
habeas  corpus. 

A  number  of  the  more  Important  questions 
originally  pertaining  to  this  controversy  were 
finally  determined  In  the  case  of  Gardner  v. 
Jones,  126  Cal.  614,  59  Pac.  126.  That  was 
an  original  application  to  this  court  by  the 
superintendent  of  the  Insane  asylum  for  a 
writ  of  prohibition  to  the  Judge  of  the  supe- 
rior court  to  prevent  the  hearing  of  a  petition 
in  behalf  ot  Buchanan  for  the  same  relief 
sought  in  the  present  proceeding.  It  was 
there  contended  that  the  insanity  law  of  1897 
(St  1807,  p.  311)  has  made  the  superintendent 
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of  the  asylnm  tiie  sole  and  final  Judge,  in  a 
case  of  this  kind,  whether  the  prisoner  has 
become  sane,  and  that  the  courts  no  longer 
have  the  power  to  conduct  the  Inquiry  by 
habeas  corpus  or  otherwise.  It  was  held, 
against  this  contention,  that  the  question  of 
unlawful  restraint  of  the  liberty  of  a  citizen 
is,  and  must  be  as  long  as  our  present  con- 
stitution endures,  a  Judicial  question,  to  be 
determined  by  the  courts,  and  that  the  stat- 
ute referred  to  would  be  unconstitutional  if  it 
required  the  construction  contended  for.  The 
statute,  however,  was  construed  to  mean 
nothing  more  than  this:  That  it  is  the  duty 
of  the  superintendent  to  send  back  a  prisoner 
committed  under  sections  1367-1372  of  the 
Penal  Code  as  soon  as  he  becomes  sane,  in 
order  that  the  court  may  proceed  to  trial  or 
Judgment  in  his  case,  but.  If  he  does  not  do 
BO,  the  prisoner  may  assert  bis  right  to  a 
speedy  trial  by  means  of  the  writ  of  habeas 
corpus,  and  that  If  the  court,  after  a  hearing, 
concludes  that  the  prisoner  is  sane,  it  has  the 
power,  and  It  is  Its  duty,  to  order  him  into 
the  custody  of  the  court  where  the  charge 
against  him  is  pending,  in  order  tliat  that 
court  may  bring  him  to  trial  or  pronounce 
Judgment.  In  consequence  of  this  decision 
the  superior  Judge  proceeded  with  the  hear- 
ing upon  return  to  the  writ  of  habeas  corpus 
Issued  by  him,  and,  having  concluded  upon 
the  evidence  that  Buchanan  was  still  insane, 
made  an  order  remanding  him  to  the  custody 
of  Dr.  Gardner.  Thereupon  the  present  pro- 
ceeding was  commenced  in  this  court,  and  up- 
on the  same  evidence  submitted  to  the  supe- 
rior Judge,  and  some  additional  testimony, 
we  must  now  decide  the  question  of  fact 
whether  Buchanan  has  become  sane. 

The  question,  however,  is  not  whether  he 
has  become  sane  in  every  sense  of  the  word, 
but  whether  he  has  become  sane  in  the  sense 
of  the  statute,  which  requires  a  suspension  of 
the  proceedings  in  a  criminal  cause  whenever 
it  is  found  that  the  defendant  is  presently  In- 
sane. In  other  words,  if  there  Is  a  difference 
between  the  medical  view  of  insanity  and 
the  view  upon  which  the  statute  is  founded, 
the  question  of  sanity  or  insanity  is  to  be  de- 
termined with  reference  to  the  latter,  as  con- 
tradistinguished from  the  former,  view.  That 
there  is  such  a  difference  is  notorious,  and  is 
clearly  illustrated  by  the  testimony  in  the 
present  case,  when  compared  with  the  origin 
and  reason  of  the  statutory  provisions.  These 
provisions  establish  nothing  new  In  criminal 
procedure.  They  merely  put  in  statutory 
form  a  well-known  regulation  of  the  common 
law,— a  regulation  applicable  to  lunatics  or 
madmen.  Blackstone,  in  his  Commentaries, 
after  stating  the  rule  that  idiots  and  lunatics 
are  not  chargeable  with  their  own  acts,  con- 
tinues as  follows:  "Also,  if  a  man  in  his 
sound  memory  commits  a  capital  offense,  and 
before  arraignment  for  It  he  becomes  mad, 
he  ought  not  to  be  arraigned  for  it,  because 
he  Is  not  able  to  plead  to  it  with  that  advice 
and  caution  that  he  ought.  And  if,  after  he 
has  pleaded,  the  prisoner  becomes  mad,  he 
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shall  not  be  tried,  for  bow  can  he  make  his 
defense?  If,  after  be  be  tried  and  found 
guilty,  he  loses  his  senses  before  Judgment, 
Judgment  shall  not  be  pronounced,  and  if, 
after  Judgment,  he  becomes  of  nonsane  mem- 
ory, execution  shall  be  stayed,  for,  peradven- 
ture,  says  the  humanity  of  the  English  law, 
had  the  prisoner  been  of  sound  memory  he 
might  have  alleged  something  In  stay  of  Judg- 
ment or  execution."  4  Bl.  Comm.  p.  24.  This 
short  quotation  shows  what  all  the  books  and 
treatises  and  decisions  on  the  subject  show, 
—that  the  true  and  only  reason  why  an  in- 
sane person  should  not  be  tried  is  "that  he  Is 
disabled  by  the  act  of  God  to  make  a  Just 
defense,  if  he  have  one."  When  the  rule  be- 
came a  part  of  the  common  law,  modem 
views  of  insanity  were  unknown.  No  sort  of 
insanity  was  recognized  except  that  which 
manifested  itself  In  mental  deficiency  or  in 
mental  derangement.  A  congenital  Idiot  or 
a  raving  lunatic  was  understood  to  be  In- 
sane, but  in  the  absence  of  any  sensible  loss 
of  memory  or  material  Impairment  of  the  In- 
tellectual faculties  a  man  was  counted  sane. 
If  he  could  remember  events  and  could  reason 
logically,  he  was  not  within  the  letter  or  the 
reason  of  the  rtde  which  suspended  proceed- 
ings against  a  madman  or  a  lunatic.  And, 
if  he  was  not  within  the  common-law  rule, 
neither  is  he  within  the  rule  of  the  statute, 
which  merely  re-enacts  the  common  law,  and 
has  no  other  purpose  than  to  suspend  proceed- 
ings against  a  defendant  who  is  by  reason  of 
mental  Infirmity  incapable  of  making  his  de- 
fense. A  similar  provision  in  the  law  of  New 
York  was  very  thoroughly  considered  in  the 
case  of  Freeman  v.  People,  4  Denio,  9,  where 
the  court,  upon  an  elaborate  review  of  the 
authorities,  stated  Its  conclusion  as  follows: 
"The  statute  is  in  affirmance  of  the  common- 
law  principle,  and  the  reason  on  which  the 
rule  rests  furnishes  a  key  to  what  must  have 
been  the  intention  of  the  legislature.  If, 
therefore,  a  person  arraigned  for  a  crime  is 
capable  of  understanding  the  nature  and  ob- 
ject of  the  proceedings  against  him;  if  he 
rightly  comprehends  his  own  condition  in  ref- 
erence to  such  proceedings,  and  can  conduct 
his  defense  in  a  rational  manner,— he  is,  for 
the  purpose  of  being  tried,  to  be  deemed  sane, 
although  on  some  other  subjects  his  mind 
may  be  deranged  or  unsound." 

If  this  is  the  true  construction  of  the  New 
Tork  statute,  as  I  have  no  doubt  It  is.  It  is 
equally  the  true  construction  of  our  own; 
and  it  is  very  plain  from  the  evidence  be- 
fore us  that  Buchanan  is  not  now,  and  has 
not  been  for  several  years.  Insane,  in  the 
sense  of  the  statute.  The  evidence  all  shows 
that  he  Is  in  possession  of  every  faculty 
requisite  to  the  defense  of  the  accusation 
against  him.  His  memory  is  unimpaired, 
and  his  reasoning  faculties,  although  they 
may  not  be  equal  to  the  promise  of  his 
youth,  are  far  above  those  of  the  average 
man.  His  insanity  is  of  a  character  which 
does  not  manifest  Itself  in  any  apparent 
weakness  of  intellect  or  failure  of  memory, 
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but  may  be  beat  described  as  a  sort  of  chron- 
ic and  latent  disease  of  the  brain,  -which,  un- 
der the  excitement  of  Intoxicating  drink,  to 
which  he  la  predisposed,  will  lead  him  to 
the  commission  of  criminal  acts.  To  be 
more  specific,  it  appears  that  until  he  was 
about  20  years  of  age  be  was  particularly 
intelligent  and  precocious,  and  distinguished 
by  many  amiable  traits  of  character.  About 
that  time  he  began  to  Indulge  In  the  excess- 
ive use  of  Intoxicating  drink,  the  conse- 
quence of  which  was  a  serious  Illness,  which 
undoubtedly  affected  his  brain.  Upon  his 
recovery,  or  partial  recovery,  after  a  pro- 
tracted period  of  convalescence.  It  was  dis- 
covered that  his  character  was  greatly  chan- 
ged. He  had  lost  all  ambition  to  excel  In 
his  chosen  profession,  he  had  become  aim- 
less and  trifling,  his  moral  character  had  de- 
teriorated, he  was  alienated  from  his  family 
and  took  up  the  life  of  a  wanderer,  going 
about  from  place  to  place,  and  supporting 
himself  by  menial  employments.  At  fre- 
quent Intervals  his  appetite  for  intoxicants 
became  uncontrollable,  and  when  drinking 
he  was  disposed  to  acts  of  violence,  besides 
being  subject  to  occasional  temporary  de- 
lusions. The  medical  testimony  based  upon 
these  facts  Is  that  his  brain  or  Its  integu- 
ment was  permanently  injured  by  the  sick- 
ness above  mentioned,  and  that  his  condition 
has  been  such  ever  since,  and  will  so  remain 
as  long  as  he  lives;  that,  if  set  at  liberty, 
he  will  inevitably  take  to  drinking;  and  that 
under  the  Influence  of  intoxicants  he  will  be 
dangerous.  There  Is  a  very  strong  prepon- 
derance of  expert  testimony  to  this  effect 
and  we  cannot  doubt  that  the  medical  gen- 
tlemen who  have  so  testified  are  competent 
to  decide  such  matters.  But  this  Is  a  spe- 
cies of  insanity  which  the  statute  governing 
this  case  does  not  contemplate.  It  Is  not 
such  Insanity  as  would  disable  him  to  make 
his  defense.  The  same  witnesses  that  testi- 
fy that  he  is  insane  admit  that  during  his 
long  stay  at  the  Napa  asylum  he  has  exhibit- 
ed no  symptoms  of  Insanity.  He  reasons  as 
other  men  do.  He  has  no  delusions.  He  is 
more  than  ordinarily  Intelligent.  His  mem- 
ory Is  unimpaired.  He  appreciates  exactly 
the  nature  of  the  criminal  charge  against 
him,  and  his  relations  to  the  proceeding. 
As  far  as  mental  operations  are  concerned, 
he  is  sane  as  men  are  ordinarily.  According 
to  the  testimony  of  Dr.  Smith,  under  whose 
care  he  was  at  Napa,  if  he  had  to  judge 
alone  by  what  he  saw  of  him  there  he  would 
be  obliged  to  discharge  him;  and  this  testi- 
mony is  strongly  corroborated  by  all  the 
other  evidence,  both  professional  and  unpro- 
fessional, as  to  his  behavior  at  the  asylum. 
But  the  most  conclusive  evidence  on  this 
point  is  the  testimony  of  Buchanan  himself. 
He  was  not  sworn  as  a  witness,  but  he  of- 
fered himself  as  an  exhibit;  and  not  only 
by  his  statement,  but  by  his  appearance  and 
bearing,  both  in  the  superior  court  and  In 
this  coiu't,  he  showed  a  perfect  possession 
of  his  faculties,  and  complete  ability  to  con- 


duct his  defense.  He  gave  a  connected  and 
rational  account  of  his  whole  llf&  He  show- 
ed that  he  understood  his  position  with  re- 
spect to  the  criminal  charge  pending  against 
him,  and  that,  so  far  as  bis  conduct  is  de- 
fensible or  mitigable,  he  Is  master  of  his  de- 
fense. He  sustained  a  long  and  searching 
cross-examination  with  perfect  self-posses- 
sion, and  was  not  betrayed  Into  the  slightest 
inconsistency  of  statement  This  being  so, 
he  claims  the  right— and  the  law  clearly  sus- 
tains him  in  his  claim— to  a  trial  upon  the 
criminal  charge.  If  be  is  Innocent  he  is  en- 
dtled  to  have  his  innocence  established.  If 
be  is  guUty,  there  Is  nothing  in  his  present 
condition  to  screen  him  from  punishment. 
If,  being  found  not  guilty  and  discharged 
from  custody,  it  is  thought  he  should  be  put 
imder  restraint  as  a  person  dangerous  to  be 
at  large,  the  law  affords  the  means  of  having 
that  fact  adjudicated  In  a  proper  proceeding. 
So  far  there  never  has  been  a  proceeding  in 
which  his  dangerous  lunacy  has  been  or 
could  be  adjudicated.  All  that  was  tried,  or 
could  be  tried.  In  the  proceeding  in  the  supe- 
rior court,  was  the  question  whether  he  was 
then  deprived  of  his  reason  to  such  an  ex- 
tent that  be  could  not  make  bis  defense  to 
the  charge  of  murder.  The  finding  of  the 
Jury  and  the  order  of  the  court  there  made 
are  conclusive  upon  that  issue,  but  U  the 
prisoner  is  to  be  kept  under  restraint  his 
whole  life  long  as  a  dangerous  lunatic,  some 
of  the  methods  provided  by  law  for  deter- 
mining that  question  must  first  be  resorted 
to.  It  is  ordered  that  Hugh  Buchanan  be 
returned  to  the  custody  of  the  sheriff  of  Tu- 
ba county,  that  his  trial  in  the  superior  court 
may  be  proceeded  with. 

We  concur:  TEMPLE,  J.;  VAN  HYKE, 
J.;   HENSHAW,  J. 

McFABIiAND,  J.  I  dissent.  Leaving  out 
of  view,  for  the  present  all  questions  of  law 
arising  m  the  case,  I  think  that  the  prepon- 
derance of  evidence  Is  to  the  point  that  the 
sanity  of  the  petitioner  has  not  been  restor- 
ed. To  say  nothing  of  any  consideration  to 
be  given  to  the  conclusion  of  a  jury,  a  su- 
perior court  and  the  superintendent  of  the 
asylum,  the  evidence  Introduced  in  the  pres- 
ent proceeding.  In  my  opinion,  preponderates 
against  his  restoration  to  sanity.  The  stat- 
utory provision  In  question  says  nothing 
about  different  kinds  of  insanity,  and  cer- 
tainly a  man  not  saue  should  not  be  put  on 
his  trial  for  murder. 

GABOUTTE,  J.  (concurring).  I  have  no 
doubt  but  tliat  under  the  evidence  disclosed 
by  the  record  in  this  case,  the  petitioner  is 
insane,  within  the  meaning  of  that  word  as 
used  in  the  law  applicable  to  our  state  hos- 
pitals. But,  conceding  that  to  be  his  mental 
condition,  still  it  is  not  necessarily  a  bar  to 
his  prosecution  for  the  commission  of  a 
crime.  The  insanity  which  demands  that  a 
person  at  large  should  be  confined  In  an  asy- 
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lum  Is  not  the  same  insanity  wblcb  bars  tbe 
prosecution  of  that  person  for  the  commis- 
sion of  a  felony.  While  the  petitioner  Is  In- 
sane within  the  law  applicable  to  state  hos- 
pitals, I  think  him  sane  to  the  extent  that  he 
should  be  tried  upon  the  charge  pending 
against  him  In  Tuba  county.  I  concur  in  the 
order. 


1»  Cal.  35R 

MALLORT  et  al.  t.  SEE  et  al,    (L.  A.  727.) 

(Supreme  CJourt  of  California.    July  30,  1900.) 

NBW  TRIAL— NOTICE— TIME  FOR  FILING— 
WRITTEN  OR  ORAL-WAIVER. 

1.  Under  Oode  Civ.  Proc.  $  659,  requiring  no- 
tice of  intention  to  move  for  a  new  trial  to  be 
filed  within  ten  doys  after  notice  of  a  decision, 
the  time  for  filing  Budi  notice  of  intention  is 
not  limited  to  the  six  montlis  within  which  an 
appeal  will  lie  from  a  judgment. 

2.  Under  Code  Civ.  Froc.  §  1010,  requiring  all 
notices  to  be  in  writing,  the  notice  of  intention 
to  move  for  a  new  trial  required  by  section  658 
must  be  written. 

3.  Under  Ov.  Code,  g  3513,  providing  that 
any  one  may  waive  the  advantage  of  a  law  in- 
tended solely  for  his  benefit,  the  fact  that  plain- 
tifTs  attomejrg  knew  of  the  court's  decision,  and 
agreed  as  to  the  terms  to  be  embodied  in  the 
written  decision  and  judgment,  did  not  consti- 
tnte  a  waiver  of  their  right  to  the  written  notice 
thereof  required  by  Code  (Sv.  Proc.  §  659,  from 
service  of  which  the  time  to  serve  a  notice  of 
intention  to  move  for  a  new  trial  commences 
to  run. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Luis  Obispo 
county. 

Action  by  Henry  T.  Hallory  and  others 
against  Bachel  J.  See  and  others.  From  an 
order  striking  from  the  flies  a  notice  of  inten- 
tion to  move  for  new  trial,  plaintiffs  appeal. 
Reversed. 

Graves  &  Graves  and  John  A.  Klm1>all,  for 
appellants.  Venable  ic  Goodchlld,  for  re- 
spondents. 

SMITH,  O.  Appeal  from  order  striking 
from  files  notice  of  intention  to  move  for  new 
triaL  Respondent  contmids  that  the  notice 
of  intention  was  too  late— First,  because  filed 
more  than  six  months  after  Judgment;  and, 
secondly,  because  filed  more  than  ten  days 
after  actual  notice  of  the  decision. 

1.  On  the  first  point  it  Is  contended  that  by 
the  expiration  of  the  time  allowed  for  appeal 
a  Judgment  becomes  final,  and  can  no  longer 
be  reviewed,  either  directly  or  Indirectly  by 
motion  for  new  trial.  Hence  it  is  claimed 
the  time  allowed  by  section  659,  Code  Civ. 
Proc.,  for  filing  the  motion  Is  to  be  regarded 
as  limited  to  the  period  of  six  months  allow- 
ed for  appeal  from  the  Judgment.  Numerous 
sections  of  the  Code  of  Civil  Procedure  and 
several  cases  are  cited  in  support  of  this  con- 
tention, but  do  not  seem  to  sustain  It  Nor  Is 
chere  anything  in  the  section  Itself  to  Indicate 
such  Intention.  We  must  hold,  therefore, 
that,  unless  by  the  general  principles  of  the 
law.  In  cases  of  laches,  there  is  no  limit  of 
time  for  filing  the  notice,  other  than  that  ex- 
pressed In  the  section. 


2.  No  written  notice  of  the  filing  of  the  deci- 
sion was  given,  but  It  Is  claimed  that  the  no- 
tice of  intention  was  filed  "more  than  ten 
days  after  appellants  had  actual  notice  of  the 
decision."  Two  affidavits  were  filed  in  sup- 
port of  this  contention,— one,  by  one  of  the 
defendants,  to  the  eftect  that  she  had  inform- 
ed one  of  the  plalntifCs  that  Judgment  had 
been  entered,  and  that  thereupon  "both  plain- 
tiffs and  defendants  commenced  to  use  the 
water"  in  controversy,  under,  and  as  prescrib- 
ed by,  said  Judgment;  the  other,  by  one  of 
defendants'  attorneys,  to  the  effect  that  after 
the  Judge  had  decided  that  plaintiffs  were 
entitled  to  the  use  of  the  water  in  suit  for 
four,  and  defendants  for  three,  days  in  each 
week,  an  agreement  was  made  between  him 
and  one  of  plaintiffs'  attorneys  that  "plain- 
tiffs' time  should  commence,  and  defendants' 
time  end,  at  noon  of  each  Sunday,"  and  that 
xmder  this  agreement  the  conclusions  of  law 
and  Judgment  so  provided.  These  allegations 
are  not  denied.  It  can  hardly  be  doubted,  if 
we  apply  to  the  case  the  ordinary  rules  of 
evidence,  that  the  plaintiffs  bad  actual  notice 
or  knowledge  of  the  decision;  that  is  to  say, 
not  necessarily  of  the  date,  but  of  the  fact. 
Plaintiffs'  attorneys  were  informed  of  the 
Judge's  decision,  and  agreed  upon  terms  to 
be  embodied  In  the  written  decision  and  Judg- 
ment about  to  be  filed,  and  which  were  filed 
accordingly,  and  Immediately  thereafter  all 
the  parties  commenced  to  use  the  water  as 
prescribed  In  the  Judgment.  If,  therefore, 
the  rule  is  as  daimed  by  respondents,— that 
is  to  say,  U  the  time  prescribed  by  sec- 
tion 669,  Code  Civ.  Proc,  commences  to  run 
from  the  time  of  actual  notice  or  knowl- 
edge to  the  party  moving  for  new  trial,— we 
would  have  to  sustain  the  order  appealed 
from.  But  to  hold  this  would  be  to  go  be- 
yond any  ease  yet  decided,  and.  we  think,  be- 
yond the  Intoition  not  only  of  the  statute, 
but  of  any  of  the  decisions.  The  notice  pre- 
scribed in  section  659,  Oode  Civ.  Proc,  is,  by 
an  express  provision  of  the  Code,  a  notice  "la 
writing."  Section  1010,  Id.;  Foml  v.  Yoell, 
99  Cal,  176,  83  Pac.  887;  Biagi  v.  Howes,  66 
Cal.  470,  6  Pac.  100.  The  provisions  of  the 
Code  are  therefore  essentially  identical  with 
those  of  the  old  practice  act,  which  prescrib- 
ed "written  notice,"  and  hence  the  decisions 
under  the  latter  apply  here.  Sawyer  v.  City 
and  County  of  San  Francisco,  50  Cal.  870; 
Roussln  V.  Stewart,  33  Cal.  208;  Burnett  r. 
Stearns,  Id.  468;  Carpentier  v.  Thurston,  80 
Cal.  123;  Borland  v.  Thornton,  12  Cal.  44i8. 
The  last  case  refers  to  a  notice  to  dissolve  an 
Injunction,  of  which  it  Is  said:  "When  the 
statute  speaks  of  notice,  it  means  written  no- 
tice, or  notice  in  open  court,  of  which  a  min- 
ute Is  made  by  the  clerk."  The  others  refer 
to  notices  of  filing  of  decision,  and  all  hold 
that  the  notice  prescribed  by  the  statute  is 
written  notice.  The  provision  in  section  659, 
Code  Civ.  Proc.,  must  therefore  be  read  as 
though  the  terms  were  "after  written  no- 
tice of  the  decision  of  the  court,"  as  is  la 
fact  held  in  the  two  cases  first  cited  ■upr*. 
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Bnt  this  provision  of  tbe  statute  is  snbject 
to  the  rule,  universal  In  Its  application,  that 
"any  one  may  waive  the  advantage  of  a  law 
Intended  solely  for  his  benefit"  Civ.  Code,  f 
B513;  FomI  r.  Yoell,  supra.  And,  "when  a 
party  acts  as  if  be  bad  formal  notice  of  a 
decision,  such  acts  constitute  a  waiver  of  such 
formal  notice."  Gray  v.  Winder,  77  Cal.  527, 
20  Pac.  47.  In  the  case  cited  the  plaintiffs, 
who  afterwards  moved  for  new  trial,  were 
present  In  court,  objected  to  tbe  findings,  and 
asked  for  further  6p6\r.ga,  which  were  there- 
apon  made  and  file-J,  -«rbich  was  held  to  be  a 
waiver.  The  same  r^le  was  held  to  apply  In 
the  following  c8«»!S  namely:  O'Nell  v.  Dona- 
hue, 67  Cal.  231  wnere  defendant,  who  after- 
wards moved  for  new  trial,  served  the  plain- 
tifT  with  notiM  of  decision;  Barron  v.  Dele- 
val,  68  Cal.  97,  where  "appellant  waived  his 
right  to  a  written  notice  [of  ruling  on  demur- 
rer] by  applying  to  tbe  court  for  leave  to  an- 
swer"; Thome  v.  Finn,  C9  Cal.  254,  10  Pac. 
414,  where  defendants  bad  given  a  previous  no- 
tice of  intention  to  move  for  new  trial;  Mnl- 
tally  V.  Society,  60  Cal.  660, 11  Pac.  215,  a  sim- 
ilar case;  Fomi  v.  Yoell,  99  Cal.  175,  33  Pac. 
887,  where  defendants  had  moved  to  dismiss 
the  action  because  tbe  findings  bad  been  filed 
more  than  six  months  without  the  entry  of 
Judgment;  and  Improvement  Co.  r.  Baro- 
tean,  116  Cal.  137,  47  Pac.  1018,  where  appe- 
lant had  moved  to  modify  and  set  aside  tbe 
findings  of  fact  and  conclusions  of  law.  In 
all  the  cases  cited,  which,  with  exceptions  to 
be  noted  presently,  include  all  the  cases  on 
the  subject  that  have  been  brought  to  our  at- 
tention, the  decision  was  pnt  upon  the  ground 
that  written  notice  of  tbe  filing  of  tbe  deci- 
sion bad  l>een  waived;  and  in  every  case  the 
waiver  was  evidenced  by  some  act  or  acqui- 
escence of  the  party  in  open  court  or  in  the 
proceedings  in  tbe  case,  appearing  from  tbe 
records,  files,  or  minutes.  Tbe  rule  would 
therefore  seem  to  be  that  written  notice  of 
filing  of  decision  is  in  all  cases  required,  un- 
less waived  by  facts  appearing  in  tbe  records, 
flies,  or  minutes  of  the  court;  and  it  follows 
that  actual  notice  or  knowledge,  other  than 
by  written  notice,  is  insufficient  in  any  case 
unless  it  appears,  from  facts  thus  evidenced, 
that  written  notice  was  waived.  This  is,  in 
eftect,  held  to  lie  the  rule  In  Foml  v.  Toell, 
supra,  where  tbe  distinction  between  actual 
notice  and  waiver  is  pointed  out  and  ex- 
plained. The  only  case  in  which  this  princi- 
ple has  been  departed  from  is  that  of  Dow 
T.  Ross,  90  Cal.  563,  27  Paa  409,  where  ac- 
tual knowledge,  appearing  from  the  affidavit 
of  the  moving  party,  was  held  to  be  suffi- 
cient to  dispense  with  written  notice,  though 
in  fact  there  was  no  evidence  of  waiver.  But 
to  adopt  this  rule  would  be  to  substitute  for 
the  written  evidence  prescribed  by  tbe  stat- 
ute, or  the  record  evidence  hitherto  allowed 
by  the  court,  the  less  satisfactory  evidence 
of  affidavits  of  Interested  parties,  and  thus  to 
defeat  the  obvious  intent  of  tbe  statute.  We 
have  cited  tbe  case  of  Biagi  v.  Howes,  66  Cat 
47Q.  •  Pac  100,  OD  the  point  that  the  notice 


prescribed  by  section  859,  Code  C!v.  Proc,  la 
"notice  In  writing,"  and  hence  that  tbe  party 
Intending  to  move  for  a  new  trial  has  a  right 
to  wait  for  such  notice.  To  this  extent  tbe 
case  has  never  been  overruled,  and  It  Is,  as 
we  have  said,  in  effect  affirmed  by  the  deci- 
sion in  Fomi  T.  Yoell,  though,  of  course,  the 
written  notice  prescribed  may  be  waived. 
We  therefore  advise  that  the  order  of  the 
court  below  striking  from  tbe  files  of  tbe 
court  plaintiffs'  noi-ice  of  intention  to  move 
for  a  new  trial  be  reversed,  and  tbe  cause  re- 
manded for  further  proceedings. 

We  concnr:    CHIPMAN,  0.',  HAYNBS,  O. 

PEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  of  the  court 
below  striking  from  tbe  files  of  tbe  court 
plaintiffs'  notice  of  intention  to  move  for  a 
new  trial  Is  reversed,  and  tbe  cause  lemasd- 
ed  for  furtb»  proceedings. 


(129  CaL  Id) 
KBRN  COUNTY  T,  IiEB  et  aL  (lu  A.  893.)  i 
(Supreme  Court  of  California.  July  30,  1900.) 
COUNTY  RECORDERS— ACCOUNTINO  FOR  PEES. 
It  being  the  daty  of  tbe  county  recorder, 
under  St.  1807,  p.  484,  |  120,  to  record  writ- 
ings "permitted"  by  law  to  be  recorded,  and 
tbe  recording  of  notices  of  mining  locations 
and  proofs  of  labor  thereon  being  authorized 
by  Civ.  Code,  I  1159,  as  amended  by  SL  1897. 
p.  07,  the  recorder  must  account  for  tbe  fees 
therefor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Kem  county. 

Action  by  tbe  county  of  Kern  against 
Charles  A.  Lee  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Laird  &  Packard,  for  appellants.  J.  W. 
Ahem,  for  respondent 

HAYNBS,  C.  This  action  was  brought  by 
tbe  county  of  Kem  against  Charles  A.  Lee, 
the  county  recorder  of  said  county,  and  the 
sureties  on  bis  official  bond,  to  recover  $828.- 
00,  alleged  to  have  been  received  by  said 
recorder  for  recording  notices  of  mining  lo- 
cations and  proofs  of  labor  thereon  between 
the  first  day  of  July,  1899,  and  the  com- 
mencement of  this  action,  viz.  October  3, 
1899;  tbe  complaint  further  alleging  that 
he  bad  retained  and  appropriated  tbe  same 
to  his  own  use.  Tbe  defendants  demurred 
apon  tbe  ground  that  tbe  complaint  did  not 
state  a  cause  of  action.  The  demurrer  was 
overrated,  and,  tbe  defendants  declining  to 
answer,  judgment  was  entered  against  them, 
and  they  appeal. 

Appellants  contend  that  between  tbe  dates 
covered  by  tbe  complaint  there  was  no  law 
either  authorizing  or  requiring  notices  of 
mining  locations,  or  proofs  of  tbe  perform- 
ance of  work  thereon,  to  be  recorded,  and 
therefore  the  recording  of  them  was  volun- 
tary and  HO  part  of  the  recorder's  official 
duty.  If  this  be  true,  the  demurrer  should 
.  have  been  sustained,  under  the  authority  ot 
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San  Bernardino  Co.  ▼.  Davidson,  112  CaL 
603,  44  Pac.  650,  cited  by  appellants.  The 
state  mining  law  of  1S9T  required  notices  of 
mining  locations  and  proofs  of  the  perform- 
ance of  labor  to  be  recorded  In  the  county 
recorder's  office,  and  declared  that  no  record 
of  a  mining  claim  or  mill  site  thereafter 
made  In  the  office  of  the  recorder  of  a  min- 
ing district  should  be  valid.  St  1897,  p.  214, 
{  7.  On  March  20,  1809,  the  act  of  1897  was 
repealed,  and  the  repealing  act  was  given 
immediate  effect.  St  1899,  p.  148.  The  act 
of  1897  prescribed  what  the  preliminary  no- 
tice of  location  and  the  certificate  of  loca- 
tion should  respectively  state,  and  after  the 
repeal  of  that  act  we  had  no  state  law  pre- 
scribing what  a  notice  of  location  shonld 
contain.  It  has,  however,  from  the  Inception 
of  mining  In  this  state,  been  the  common 
practice  of  the  locators  of  mines  to  make 
written  notices  of  locations;  and  this  was 
recognized  by  the  subsequent  act  of  con- 
gress (Rev.  St  n.  S.  §  2324)  permitting  min- 
ers of  a  district  to  make  regulations  govern- 
ing, among  other  things,  the  "manner  of  re- 
cording" their  claims;  but,  it  Is  true,  the 
act  of  congress  did  not,  In  terms,  make  the 
recording  of  location  notices  compulsory, 
and  It  has  been  repeatedly  held  that.  In  the 
absence  of  a  state  or  district  requirement 
the  failure  to  record  notices  of  location  does 
not  affect  the  validity  of  the  location.  Car- 
ter V.  Baclgalupl,  83  Cal.  188.  23  Paa  361. 
It  is  therefor^  conceded  that  during  the  time 
covered  by  the  complaint  there  was  no  law 
requiring  these  notices  and  proofs  of  labor 
to  be  recorded;  but  It  is  contended  by  re- 
spondent that  the  law  authorized  them  to 
be  recorded,  and,  if  that  be  true,  the  option 
whether  they  be  recorded  or  not  was  with 
the  mine  owner,  and  not  with  the  recorder, 
and  it  was  the  recorder's  official  duty  to  re- 
cord them  when  presented,  upon  payment  of 
the  fees  prescribed  by  law.  The  question, 
therefore,  is  whether  the  law  authorized  or 
permitted  these  notices  and  proofs  to  be  re- 
corded. The  county  government  act  (St 
1897,  p.  484,  S  120),  prescribing  the  duties  of 
the  county  recorder,  provides:  "He  must, 
npon  the  payment  of  his  fees  for  the  same, 
record,  separately:  *  •  •  (12)  Such  other 
writings  as  are  required  or  permitted  by  law 
to  be  recorded."  Section  1159  of  the  Civil 
Code,  as  amended  March  9,  1897  (St  1897, 
p.  97),  provides:  "Judgments  affecting  title 
to  real  property,  •  •  *  and  notices  of  lo- 
cation of  mining  claims,  may  be  recorded, 
without  acknowledgment,  or  certificate  of 
acknowledgment  or  further  proof.  •  •  • 
Affidavits  showing  work  or  posting  of  no- 
tices upon  mining  claims  may  also  be  record- 
ed In  the  recorder's  office  of  the  county 
where  such  mining  claims  are  situated."  It  Is 
not  necessary  to  pass  upon  the  validity  or  In- 
Talldity  of  these  records  as  evidence  of  title 
or  notice  of  claim,  since  the  duty  of  the  record- 
er to  record  them,  or  any  other  instrument 
does  not  depend  upon  the  validity  of  the  in- 
strument offered  for  record,  or  the  effect  of 


the  record,  but  upon  the  statute  prescribing 
what  may  be  recorded.  The  article  in  which 
said  section  occurs  Is  devoted  solely  to 
"what  may  be  recorded,"  and  not  to  the  va- 
lidity or  effect  of  the  instmment  or  of  the 
record  of  it.  The  case  of  County  of  San  Ber- 
nardino V.  Davidson,  supra,  upon  which  ap- 
pellants rely,  was  decided  In  this  court  In 
1896,  prior  to  said  amendment  of  said  sec- 
tion, and  the  decision  was  based  upon  the 
fact  that  "the  statute  concerning  county  re- 
corders makes  no  provision  for  the  record- 
ing of  notices  of  location  of  mining  claims." 
That  decision  was  right  as  the  statute  then 
stood,  and  Is  not  In  conflict  with  our  conclu- 
sion that  the  Judgment  here  appealed  from 
should  be  affirmed. 

We  concur:    COOPER,  C;  CHIPMAN,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  appeal- 
ed from  Is  affirmed. 


Ut  Cal.  323 
KRUG  et  al.  v.  F.  A.  LUX  BREWING  CO. 

(S.  F.  1,201.) 
(Supreme  Court  of  California.    July  24,  1900.) 

FINDINGS  OP  FACT. 
Findings  of  fact  that  all  the  allegations 
of  the  complaint  are  true,  and  all  the  allega- 
tions of  the  answer,  "so  far  as  they  are  incon- 
sistent with  the  allegations  of  said  complaint," 
are  not  true,  are  insufficient  to  support  a  judg- 
ment 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Fritz  Krug  and  others  against 
the  F,  A.  Lux  Brewing  Company.  Judgment 
for  plaintiffs.  Defendant  appeals.  Revers- 
ed. 

Otto  Turn  Suden,  for  appellant  Hotaling 
&  Spencer,  for  respondents. 

McPARLAND,  J.  This  action  Is  based  on 
a  promissory  note  alleged  to  have  been  made 
by  the  corporation  defendant  to  the  plain- 
tiffs. The  answer  contains  specific  denials 
of  certain  averments  of  the  complaint,  and 
also  certain  affirmative  allegations,  which,  if 
true,  constitute  a  defense  to  the  action. 
Judgment  went  for  the  plaintiffs,  and  the 
defendant  appeals  from  the  Judgment. 

The  defendant  contends  that  the  findings 
do  not  support  the  Judgment  and  this  con- 
tention must  be  sustained.  The  only  find- 
ings made  by  the  court  are  as  follows: 
"That  all  the  allegations  of  plaintiffs'  com- 
plaint In  said  action  are  true.  That  all  the 
allegations  of  defendant's  answer  In  said  ac- 
tion, so  far  as  they  are  Inconsistent  with  the 
allegations  of  said  complaint  are  not  true." 
It  has  been  established  by  a  long  line  of  de- 
cisions in  this  state  that  such  a  finding  is 
Insufficient  to  support  a  Judgment  Ladd  v. 
TuUy,  51  Cal.  277;  Johnson  v.  Squires,  53 
Cal.  37;  Harlan  v.  Ely,  55  Cal.  340,  344; 
Bank  V.  Treadwell,  Id.  379;    Goodnow  T. 
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Griswold,  68  Cal.  599,  9  Pac.  837.  Of  course, 
as  was  held  In  Williams  t.  Hall,  79  CaL  606, 
21  Pac.  965,  and  in  many  other  cases,  a  find- 
ing that  "all  the  allegations  of  the  complaint 
are  true,  and  all  the  averments  of  the  an- 
swer are  untrue,"  is  sufficient;  but  the  find- 
ings in  the  case  at  bar,  that  the  allegations 
of  defendant's  answer,  "so  far  as  they  are 
inconsistent  with  the  allegationa  of  said 
complaint,  are  not  true,"  leave  entirely  un- 
decided what  allegations  of  the  answer  are 
inconsistent  with  the  allegations  of  the  com- 
plaint The  case  at  bar  cannot  be  distin- 
guished from  Harlan  t.  Ely,  supra,  where 
the  court,  having  made  some  special  find- 
ings, then  found  generally  that  all  the  alle- 
gations of  the  answer  are  untrue,  "except 
only  In  so  far  as  the  same  accord  with  the 
foregoing  facts."  This  court,  in  reversing 
that  case,  sold:  "The  court  below  should 
have  assumed  the  labor  of  comparing  the 
allegations  of  the  answer  with  the  facts  by 
it  found.  As  It  is,  we  are  not  Informed 
which  allegations  of  the  answer  were,  in  the 
opinion  of  the  court  below,  true,  which  un- 
true. We  cannot  assume  the  function  of  de- 
termining for  the  first  time  the  truth  or  fal- 
sity of  any  of  them,  either  by  reference  to  the 
testimony,  or  to  the  facts  actually  found.  A 
finding  that  all  the  'material'  averments  of 
a  pleading  are  true  or  untrue  Is  Insufficient. 
Ladd  V.  TuUy,  51  Cal.  277.  See  Johnson  v. 
Squires,  53  Cal.  37.  But  the  fifth  finding  is 
uo  more  certain  than  a  finding  which  refers 
only  to  material  allegations."  In  Bank  v. 
Treadwell,  supra,  this  court  said:  "The 
court  found  that  all  the  allegations  of  the 
complaint  are  true,  and  all  the  allegations 
and  denials  of  the  answer  contradicting  the 
complaint  in  any  respect  are  untrue.'  This 
is  not  a  finding  upon  the  issue  tendered  by 
the  answer  as  above  given.  The  Judgment 
must  therefore  be  reversed  for  want  of  suf- 
ficient finding."  In  Ladd  v.  Tully,  supra, 
the  finding  was  that  all  the  "material"  facts 
stated  in  the  complaint  axe  true,  and  this 
court  said:  "But  we  have  no  means  of  de- 
termining what  facts  the  court  deemed  'ma- 
terial,' and  have  no  information  from  the 
findings  upon  this  point  So  loose  a  method 
of  finding  the  facts  cannot  be  tolerated,  and 
would  lead  to  most  serious  perplexities." 
In  Goodnow  v.  Griswold,  supra,  the  finding 
was  that  "the  several  allegations  of  said 
complaint  not  in  confilct  with  the  foregoing 
findings  are  true,"  and  this  court  said:  "We 
are  not  Informed  which  of  the  other  findings 
were,  in  the  opinion  of  the  court  below,  In 
confilct  with  the  findings  referred  to  as  the 
'foregoing  facts';"  and  the  court  said,  quot- 
ing the  language  of  Harlan  v.  Ely,  "We  can- 
not assume  the  function  of  determining  for 
the  first  time  the  truth  or  falsity  of  any  of 
them,  'either  by  reference  to  the  testimony,' 
or  to  the  facts  actually  found."  The  case 
at  bar  is  clearly  within  the  foregoing  deci- 
sions, and  we  cannot  disregard  the  estab- 
lished law  in  order  to  meet  the  exigencies 
of  a  particular  case.    We  have  heretofore  | 


called  attention  to  the  fact  that  the  au- 
nouncement  of  a  trial  court  of  its  intentioa 
to  decide  a  case  a  particular  way  does  uot 
end  the  case,  but  that  care  must  be  taken, 
under  our  system,  in  preparing  findings 
which  win  support  the  Judgment  that  Is  to 
be  rendered.    The  Judgment  is  reversed. 

We  concur:    TEMPM!,  J.;  HENSHAW,  3. 


uaccCLtu 
OAEPT  V.  DOWDELL  et  al.    (S.  P.  1,220.) 
(Supreme  Court  of  California.    July  19,  1900.) 

COSTS— MOTION  FOR  RETAXATION. 
Code  Clr.  Proc.  {  1033,   provides  that  a 

Earty  may,  within  five  days  after  notice  of 
ling  of  a  bill  of  costs,  file  a  motion  for  tax- 
ation thereof.  Prior  to  amendment  by  act  of 
March  24,  1874,  section  1033  did  not  require 
service  of  the  bill  of  costs  on  the  adverse  par- 
ty, and  made  no  provision  tor  relief  against 
improper  items  in  the  bill,  bat  the  practice  had 
been  settled  that  relief  should  be  had  Icr  mo- 
tion to  retax.  Defendant  served  proper  notice 
of  motion  for  retaxation,  and  made  the  motion 
orally,  which  the  court  refused  to  hear  because 
not  In  writing.  Held  error,  since  the  amend- 
ment was  only  declaratory  of  exiBttng  law  as 
defined  by  the  practice  of  the  court  except  in 
fixing  the  time  and  place  for  the  motion,  and 
an  oral  motion  is  a  substantial  compliance  with 
the  statute. 

Department  1.  Appeal  from  superior  court, 
Napa  county. 

Action  by  Charles  Carpy  against  James 
Dowdell  and  others.  From  an  order  refus- 
ing to  hear  a  motion  for  taxation  of  costs, 
defendants  appeal.    Reversed. 

Rodgers  &  Paterson  and  F.  E.  Johnson, 
for  appellants.  Daniel  Titus,  for  respond- 
ent 

VAN  DYKE,  J.  This  is  an  appeal  from 
an  order  refusing  to  hear  the  motion  of  the 
defendants  to  tax  the  cost  bill  filed  by  the 
plalntur.  The  defendants  within  the  prop- 
er time  served  on  the  plaintiff  a  notice  that 
they  were  dissatisfied  with  the  cost  bill  filed 
by  the  plaintiff,  and  that  they  would  move 
the  court  to  strike  out  certain  items  therein, 
and  to  retax  said  costs.  The  hearing  of  the 
matter  was  continued  from  time  to  time  by 
stipulation  of  counsel,  and  on  October  25. 
1897,  in  open  court,  counsel  for  defendants 
applied  orally  to  the  court  for  an  order  aa 
prayed  for  in  the  notice  of  motion  to  strike 
out  and  to  tax  said  cost  bill.  Counsel  for 
plaintiff  thereupon  objected  to  the  reading 
of  the  notice  of  motion,  or  to  the  hearing  of 
any  application  to  tax  costs,  or  to  strike  out 
the  memorandum  of  costs,  on  the  ground 
that  no  written  motion  had  been  presented 
or  filed,  and  the  court  sustained  the  objec- 
tion made  by  counsel  for  plaintiff  on  said 
ground.  The  action  of  the  court  in  refus- 
ing to  act  upon  defendants'  motion  ia  based 
upon  a  literal  construction  of  that  portion 
of  section  1033,  Code  Civ.  Proc,  which  reads 
as  follows:  "A  party  dissatisfied  with  the 
costs  claimed  may,  within  five  days  after 
notice  of  the  filing  of  the  bill  of  costs,  file 
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a  motion  to  have  the  same  taxed  by  the 
court  In  which  the  Judgment  was  rendered, 
or  by  tlie  Judge  thereof  at  chambers."  The 
practice,  boweTer,  has  been  quite  general, 
after  a  written  notice  of  motion  has  been 
given  of  intention  to  strike  out  or  to  amend 
or  retax  a  cost  bill,  to  make  the  motion  ac- 
cording to  the  notice  before  the  court  orally, 
and  no  good  reason  appears  why  a  separate 
motion  should  be  filed.  A  statute  may  be 
construed  contrary  to  its  literal  meaning 
when  a  literal  consttruction  would  result  in 
an  absurdity  or  inconsistency.  Suth.  St. 
Const.  {  323;  Bank  t.  Casaccia,  103  Cal. 
645,  37  Pac.  018.  In  seeking  the  object 
which  section  1033,  Code  Civ.  Proc.,  was  in- 
tended to  accomplish,  It  may  be  proper  to 
look  at  the  law  as  it  existed  before  this  sec- 
tion was  amended.  The  section,  as  found 
In  the  first  edition  of  the  Codes  of  1873-74, 
is  the  same  as  section  510  of  the  old  prac- 
tice act.  As  it  then  stood,  it  did  not  pro- 
vide for  service  of  the  memorandum  of  costs 
on  the  adverse  party,  and  there  was  noth- 
ing providing  the  manner  In  which  a  party 
dissatisfied  with  the  cost  claimed  might  ob- 
tain relief.  The  practice,  however,  had  been 
determined  by  the  decisions  of  the  courts. 
Thus,  in  Meeker  v.  Harris,  23  Cal.  286,  it 
was  said,  "If  they  [the  plaintiffs]  have  in- 
cluded in  their  bills  of  costs  items  to  which 
they  are  not  legally  entitled,  the  remedy  of 
the  defendants  Is  by  motion  to  retax  the 
costs  and  to  strike  out  the  objectionable 
Items."  But  there  was  no  time  fixed  within 
which  the  motion  should  be  made,  nor  where 
It  should  be  made,~whether  before  the 
court,  or  the  Judge  at  chambers.  This  sec- 
tion of  the  Code,  however,  was  amended  at 
the  next  session  of  the  legislature  by  the 
act  of  March  24,  1874.  By  the  amendment 
the  time  of  filing  the  memorandum  of  costs 
was  enlarged  from  two  to  five  days,  a  pro- 
vision for  the  service  of  the  memorandum 
of  costs  upon  the  adverse  party  was  added, 
and  a  final  paragraph,  prescribing  how  relief 
might  be  bad  against  the  insertion  of  Im- 
proper items  In  the  memorandum,  was  en- 
acted as  a  new  provision.  It  was  new,  how- 
ever, only  in  tlie  sense  of  being  a  provision 
provided  by  statute,  because,  as  already 
shown,  the  remedy  to  retax  was  In  exist- 
ence under  the  practice  as  defined  by  the 
court.  All  that  was  new  was  In  fixing  a 
definite  time  within  which  the  motion  should 
be  made,  and  a  provision  that  It  might  be 
made  either  before  the  court  or  in  cham- 
bers. The  reason  and  intention  of  the  law- 
giver will  control  the  strict  letter  of  the  law 
in  interpreting  the  same,  when  to  adhere  to 
the  strict  letter  would  lead  to  injustice  or 
absurdity.  The  substance  of  the  law  as  it 
stands  Is  that  the  party  who  is  dissatisfied 
with  the  bill  of  costs  as  filed  must  within 
a  certain  time  make  his  objection  known, 
and  the  grounds  on  which  he  will  move  the 
court  to  correct  or  strike  out  the  cost  bill. 
When  this  Is  done  by  the  proper  notice  in 
writing,  served  and  filed,  specifying  the  time 
when  the  application  to  the  court  or  Judge 


will  be  made,  the  object  of  the  law  would 
seem  to  have  been  complied  with;  and  no 
useful  purpose  would  be  subserved  by  re- 
quiring the  motiop  to  be  committed  to  writ- 
ing, instead  of  being  made  orally  to  the 
court  or  Judge  In  the  usual  manner.  It  is 
one  of  the  maxims  of  the  law  that  it  re- 
spects form  less  than  substance.  Civ.  Code, 
§  3523.  We  think  the  court  below  erred  in 
refusing  to  hear  the  motion  to  retax  the 
costs  on  the  ground  that  said  motion  was 
not  made  in  writing,  and  the  order  to  that 
effect  is  reversed.. 

We  concur:    HARRISON,  J.;  GAROUTTE, 


TALLMADOB  v.  HOOPER. 

(Supreme  Court  of  Oregon.    Aug.  13,  1900.) 

Petition  for  rehearing.    Denied. 
For  former  opinion,  see  61  Pac.  349. 

PER  CURIAM.  The  two  questions  of  fact 
argued  In  the  petition  for  rehearing  were  ful- 
ly considered  by  the  court  before  the  case  was 
decided.  We  then  concluded  that  the  evi- 
dence did  not  show  a  subsequent  parol  modi- 
fication of  the  written  contract  set  out  in  the 
complaint,  nor  a  subsequent  parol  waiver  of 
the  time  stipulated  for  the  51,000  payment.  A 
re-examlnatlon  of  the  record  has  confirmed  us 
In  this  view.  The  petition  for  rehearing  Is 
therefore  denied. 


RADER  V.  BABm 

(Supreme  Court  of  Oregon.   Aug.  15,  1900.) 

Petition  for  rehearing.     Decree  modified 
and  petition  denied. 
For  former  opinion,  see  61  Pac.  1027. 

WOLVERTON,  J.  Since  the  rendition  of 
the  opinion  and  entry  of  decree  herein,  the 
respondent  has  filed  a  petition  for  rehearing, 
by  which  it  is  urged  that  the  cause  ought  to 
have  been  dismissed.  Instead  of  being  re- 
manded. In  this  we  cannot  concur,  but,  as 
the  respondent  has  virtually  prevailed  In  this 
court,  the  appellant  should  pay  the  costs  of 
the  appeal.  The  decree  will  therefore  be 
modified  accordingly,  and  the  petltl<m  for  re- 
hearing denied. 


LADD  et  al.  v.  CHAMBER  OF  COMMERCE 

et  al. 

(Supreme  Court  of  Oregon.    Aug.  15,  1900.) 

SURETY— ENFORCEMENT  OP  CONTRIBUTION. 
Though  a  surety  might  In  some  instances, 
without  payment,  compel  a  co-obligor  to  pay  his 
portion  of  a  common  obligation,  the  remedy  is 
not  available  if  the  person  to  whom  payment 
should  be  made  is  not  a  party  to  the  action, 
since  he  could  not  be  compelled  to  accept  pay- 
ment. 

Petition  for  rehearing.    Denied. 
For  former  opinion,  see  60  Pac  713. 
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PER  CURIAM.  Tlie  able  and  forcible  pe- 
tition for  rehearing,  aa  well  as  the  Importance 
of  the  case,  has  impelled  us  to  re-cxamlne 
the  qnestions  involved  with  the  utmost  care, 
notwithstanding  which  we  are  constrained  to 
adhere  to  the  former  opinion.  A  surety  may 
in  some  instances,  in  a  proper  proceeding, 
without  payment,  compel  his  principal  to  pay, 
and  the  creditor  to  receive,  the  debt  for  which 
be  has  made  himself  liable.  7  Am.  &  Eng. 
£nc.  Law  (2d  Ed.)  345.  But  such  remedy  is 
not  available  here.  The  Chamber  of  Com- 
merce Is  not  a  iMirty  to,  nor  is  it  liable  to 
pay,  the  Green  note;  and,  moreover,  neither 
the  owner  nor  holder  of  that  or  the  Breck 
note  is  a  party  to  the  suit.  So,  also,  one  joint 
obligor  may,  under  special  circumstances,— as 
where  the  debt  has  been  reduced  to  Judg- 
ment and  the  liability  of  the  Judgment  debt- 
ors as  between  themselves  is  imasccrtained 
and  undetermined,  as  In  Thompson  v.  Dekum, 
32  Or.  506.  52  Pac.  517.  735.— without  hav- 
ing actually  paid  the  debt,  proceed  in  equity 
to  ascertain  the  rights  of  the  parties,  and  com- 
pel a  co-obligor  to  pay  his  portion  of  the  com- 
mon obligation.  But  this  case  presents  no 
special  features  to  take  It  out  of  the  general 
rule.  Indeed,  on  the  whole,  It  is  difflcult  to 
conceive  what  decree  the  court  could  make  If 
It  should  entertain  Jurisdiction  and  find  the 
defendant  Hughes  liable  on  the  Green  and 
Breck  notes.  It  could  not  require  the  owner 
and  holder  of  the  notes  to  accept  payment, 
because  be  is  not  a  party  to  the  suit;  and.  if 
he  were,  the  court  could  not  compel  him  to 
accept  partial  payment,  or  prevent  him  from 
enforcing  collection  from  any  of  the  joint 
makers,  If  he  so  chose;  nor  could  we  order 
Hughes  to  pay  his  porti<m  of  the  debt  to  the 
plaintiff,  for  the  plaintiff  could  not  give  htm 
a  discharge,  nor  has  he  yet  paid  more  than 
his  proportion  of  the  obligation.  So  we  are 
of  the  opinion  that,  on  the  record,  the  court 
ought  not  to  entertain  Jurisdiction,  so  far  as 
the  Green  and  Breck  notes  are  concerned. 
The  other  matters  are  sufficiently  considered 
in  the  former  opinion.  There  Is  no  difference 
In  principle,  so  far  as  we  can  see,  between 
Hughes'  liability  on  the  notes  given  directly 
to  the  contractors  and  those  given  for  money 
borrowed  to  aid  In  the  construction  of  the 
building.  In  either  case  Ms  liability  depends 
upon  the  intei-pretatlon  of  the  bond  given  by 
the  Clianiber  of  Commerce  to  the  New  York 
Life  Insurance  Company,  and  we  have  suffi- 
ciently Indicated  our  views  upon  that  ques- 
tion. The  petition  for  rehearing  Is  therefore 
denied. 


STATE  T.  SAVAGE. 

(Supreme  Court  of  Oregon.     Aug.   13,  1900.) 

CRIMINAL  LAW— HARMLESS   ERROR. 

Where  a  witness  on  direct  examination  by 
defendant  was  permitted  to  give  testimony 
which  had  been  refused  on  his  prior  cross-ex- 
aniinntiou,  error  in  refusing  the  testimony  was 
cured. 


Petition  for  rehearing.    Denied. 
For  former  opinion,  see  60  Pac.  610. 

MOORE,  J.  In  reviewing  the  decision  ta 
this  cause  upon  defendant's  petition  for  re- 
hearing, we  find  that  In  referring  to  the  tes- 
timony of  Samuel  Simmons  the  opinion  im- 
properly states  that:  "This  witness,  on  his 
direct  examination  for  the  state,  made  no 
statement  tending  to  show  by  whose  authori- 
ty he  went  to  the  premises  of  Samuel  Klein 
to  search  for  the  money;"  the  bill  of  excep- 
tions showing  that:  "Pending  the  examina- 
tion of  witnesses  In  said  case,  one  Samuel 
Simmons  was  called  on  behalf  of  the  state, 
and  testified,  among  other  things,  in  his  di- 
rect examination,  that  he  found  $4,800  of  the 
money  alleged  to  have  been  stolen  In  the  yard 
of  Mr.  Samuel  Klein,  father  of  the  defendant 
Prank  Klein.  [This  defendant,  Frank  Klein, 
claimed  to  have  turned  state's  evidence,  and 
was  a  witness  against  the  defendant  Otis  Sav- 
age  on  this  trial.]  That  he  searched  for  and 
found  the  money  In  pursuance  of  directions 
and  Information  given  him  by  said  Frank 
Klein."  This  statement  was  Inadvertently 
overlooked  when  the  opinion  was  written;  the 
writer  being  misled  by  what  purported  to  be 
a  copy  of  the  witness'  testimony,  given  on  his 
direct  examination.  In  which  he  made  no 
statement  whatever  tending  to  show  by 
whose  direction  he  went  to  the  premises  of 
Samuel  Klein  to  search  for  the  money.  The 
court  having  refused  to  permit  Simmons  to 
answer  the  questions  propounded  to  him  on 
his  cross-examination,  defendant's  coimsel 
called  him  as  their  witness,  and  on  his  direct 
examination  secured  the  Information  which 
they  sought;  and  this  presents  the  question 
whether.  If  it  be  assumed  that  an  error  was 
committe<l  In  the  first  instance,  It  was  not 
cured  in  the  manner  indicated.  Judge  Thomp- 
son, in  his  work  on  Trials  (section  707),  In 
commenting  upon  this  subject,  says,  "An  er- 
ror of  the  court  In  excluding  the  evidence  of 
a  witness  does  not  injure  a  party,  if  the  wit- 
ness is  afterwards  permitted  to  testify  fully 
in  respect  of  the  matter  excluded."  In  State 
v.  Biggerstaff,  17  Mont.  510,  43  Pac.  709.  It 
was  lield  that  where  a  witness,  when  called 
by  the  state,  gives  evidence  which  was  ex- 
cluded when  called  by  the  defense,  there  is 
no  error  of  which  the  defendant  can  com- 
plain. In  State  v.  Coates  (Wash.)  61  Pac. 
720,  it  was  held  that  where  a  defendant  in  a, 
prosecution  for  burglary  was  erroneously  de- 
nied the  privilege  of  cross-examining  the 
state's  witness,  who  was  an  accomplice,  as  to 
what  he  did  with  stolen  money,  and  as  to  his 
connection  with  burglaries,  the  fact  that  he 
was  thereafter  permitted  to  go  into  the  mat- 
ter fully  rendered  the  error  harmless.  We 
think  that  defendant's  counsel,  by  making 
Simmons  their  witness,  and  proving  by  him 
on  his  direct  examination  the  fact  which  they 
were  prevented  from  showing  on  his  cross- 
examination,  thereby  waived  the  error  of 
which  they  now  complain,  and  hence  the  peti- 
tion for  a  rehearing  is  overruled. 
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STITES  et  al.  r.  McGIS]  et  al. 

(Supreme  Court  of  Oregon.     Aug.   13,   1900.) 

DECREE  BY  CONSENT— POWER  TO  VACATK— 
REVIEW. 

1.  Hill's  Ann.  Laws,  §  102,  proTides  that  the 
court  may  relieve  a  party  from  a  judgment,  or- 
der, or  other  proceeding  tal^en  against  him 
through  his  mistake  or  excusable  neglect. 
Plaintiffs,  claiming  ownership  of  160  inches  of 
water  from  a  certain  creek,  sued  to  enjoin  de- 
fendants from  interfering  with  their  use  there- 
of. Before  issue  was  jomed  the  parties  stipu- 
lated in  writing  that  plaintiffs  were  entitled  to 
140  inches,  and  that  a  decree  should  be  entered 
accordingly.  Thereafter  defendants  moved  that 
the  decree  be  set  aside  because  the  stipulation 
was  made,  and  consent  to  the  decree  given,  un- 
der a  mutual  mistake.  Held,  that  the  motion 
should  be  denied,  since  the  decree  itself  was 
entered  with  defendants'  express  consent. 

2.  Where  a  court  had  no  power  to  set  aside 
a  decree,  its  order  attempting  to  do  so  was 
void,  and  therefore  subject  to  review  on  appeal. 

Appeal  from  circuit  court,  Josephine  coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  W.  C.  Stites  and  another  against 
James  O.  McGee  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiffs  appeal. 
Reversed. 

In  August,  1896,  the  plaintlfts,  claiming  to 
be  the  owners  by  prior  appropriation  of  160 
Inches  of  water  from  Monger  creek,  in  Jose- 
phine county,  brought  a  suit  to  enjoin  the 
defendants  from  Interfering  with  their  use 
thereof.  Before  an  answer  had  been  filed  or 
Issue  Joined,  the  parties,  for  the  purpose  of 
settling  the  controversy,  stipulated  In  writing 
that  the  plaiutitts  are  the  owners  and  entitled 
to  the  prior  use  of  140  inches  of  the  waters 
of  the  stream,  measured  under  a  6-lnch  pres- 
sure, to  be  delivered  in  the  channel  16%  feet 
below  McGec's  dam,  through  a  box  on  a 
grade  of  one-fourth  inch  to  the  rod,  to  be 
constmcted  and  maintained  by  the  defend- 
ants, and  that  a  decree  be  entered  according- 
ly. Thereafter,  and  on  the  30th  of  Septem- 
ber, 1806,  the  respective  parties  appeared  in 
court  by  their  attorneys,  and,  "consenting 
and  agreeing"  thereto,  a  decree  was  duly  en- 
tered In  accordance  with  the  stipulation, 
which  was  recorded  In  full  in  the  Journal, 
and  made  a  part  of  the  decree.  At  a  subse- 
quent term,  but  within  a  year  after  the  ren- 
dition of  the  decree,  the  defendants  moved  to 
set  it  aside,  and  for  permission  to  answer,  on 
the  ground  that  the  stipulation  was  made, 
and  their  consent  to  the  decree  given,  under 
a  mutual  mistake  of  the  parties  as  to  the  ac- 
tual quantity  of  water  flowing  in  the  channel 
of  the  creek  at  the  defendants'  dam.  This 
motion  was  allowed,  and  the  plaintiffs  ap- 
peal. 

G.  W.  Colvlg  and  Davis  Brower,  for  appel- 
lants.   J.  R.  Neil,  for  respondents. 

BEAN,  C.  J.  (after  stating  the  facts).  In 
support  of  the  ruling  of  the  court  below  it  is 
argued  that  this  case  Is  governed  by  section 


102  of  the  statute  (Hill's  Ann.  Laws),  whicb 
provides  that  the  court  may,  "In  its  discre- 
tion, and  upon  such  terms  as  may  be  just,  at 
any  time  within  one  year  after  notice  there- 
of, relieve  a  party  from  a  Judgment,  order,  or 
other  proceeding  taken  against  him  through 
bis  mistake,  inadvertence,  surprise,  or  excus- 
able neglect"  The  decree  in  question,  how- 
ever, was  not  taken  against  the  defendants 
through  any  of  the  causes  enumerated  in  the 
statute,  but  was  rendered  with  their  knowl- 
edge and  by  their  express  consent,  and  hence 
does  not  come  within  the  provisions  of  the 
section  referred  to.  True,  It  Is  alleged  that 
the  stipulation  or  contract  which  forms  the 
basis  of  the  decree  was  entered  into  through 
the  mutual  mistake  of  the  parties,  but  it  is 
not  claimed  that  there  was  any  mistake  or 
inadvertence  about  the  decree  itself.  Wheth- 
er the  stipulation  expresses  the  true  and  ac- 
tual intent  and  agreement  of  the  parties  Is  a 
question  which  can  be  determined  only  In  a 
proper  proceeding  instituted  for  that  pur- 
pose, and  upon  testimony  given  in  the  regular 
way.  It  is  certainly  not  a  proper  subject  of 
Inquiry  on  an  ex  parte  motion  to  vacate  the 
decree.  Indeed,  a  consent  decree  is  not.  In  a 
strict,  legal  sense,  a  Judicial  sentence  or  Judg- 
ment of  the  court,  but  Is  in  the  nature  of  a 
solemn  contract  between  the  parties.  When 
a  decree  Is  made  by  tlie  consent  of  the  par- 
ties, the  court  does  not  inquire  into  the  mer- 
its or  equities  of  the  case.  The  only  ques- 
tions to  be  determined  by  it  are  whether  the 
parties  are  capable  of  binding  themselves  by 
consent,  and  have  actually  done  so.  These 
two  facts  appearing,  the  court  orders  a  decree 
to  be  entered,  and  when  thus  entered,  show- 
ing on  its  face  that  it  is  by  consent,  it  is 
absolutely  conclusive  upon  the  consenting 
parties.  It  cannot  be  amended  or  varied  in 
any  way  without  the  consent  of  all  the  par- 
ties affected  by  it;  nor  can  it  be  reheard, 
vacated,  or  set  aside  by  the  court  render- 
ing it,  especially  after  the  expiration  of  the 
term;  nor  con  It  be  appealed  from  or  re- 
viewed upon  a  writ  of  error.  The  only  way 
it  can  be  attacked  or  Impeached  after  the  ex- 
piration of  the  term,  whatever  the  rule  moy 
be  during  the  term,  is  by  an  original  bill,  on 
the  ground  of  fraud  or  mutual  mistake.  5 
Enc.  PI.  &  Prac.  000;  Gib.  Suit  in  Ch.  §  r).")8; 
2  Beach,  Mod.  Eq.  Prac.  S  SWb;  2  Daniell, 
Ch.  Prac.  (6th  Am.  Ed.)  •974;  Stump  v.  Long, 
84  N.  C.  016;  Elder  v.  Bank,  12  Kan.  242; 
Thompson  v.  Railway  Co.,  95  U.  S.  391,  24 
L.  Ed.  481;  Manlon  v.  Pahy,  11  W.  Va.  482; 
Morris'  Adm'r  v.  Peyton's  Adm'r,  29  W.  Va. 
201,  11  S.  E.  954;  Attorney  General  v.  Tom- 
lino,  7  Ch.  Div.  388.  The  court  below  there- 
fore had  no  power  or  authority  to  set  aside  or 
vacate  the  decree  on  motion  after  the  expira- 
tion of  the  term,  and  its  order  attempting  to 
do  so  is  consequently  void  and  reviewable  on 
appeal.  Deerlng  &  Co.  v.  Quivey,  26  Or.  556, 
38  Pac.  710.  The  decree  of  the  court  below 
Is  reversed. 
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MEMORANDUM  DECISIONS. 


LOWER       KINGS       RIVER       WATER- 
DITCH    CO.    V.    EMIGRANT    DITCH    CO. 

(Sac.  637.)  (Supreme  Court  of  California. 
July  20,  1900.)  Department  1.  Appeal  from 
superior  court.  Kings  county.  Action  by  the 
Lower  Kings  River  Water-Ditcli  Coiwpany 
against  the  Emigrant  Ditch  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.  Affirmed.  L.  L.  Cory  and  Stanton 
L.  Carter,  for  appellant.  Bradley  &  Fama- 
worth  and  Short  &  Irwin,  for  respondent. 
PER  CURIAM.  The  facts  in  this  case  are 
the  same  as  those  presented  in  Last  Chance 
Water-Ditch  Co.  r.  Emigrant  Ditch  Co.  (Sac. 
636,  jnst  decided)  61  Pac.  900,  and  upon  the 
authority  of  that  case  the  order  appealed  from 
is  affirmed. 


PEOPLE'S  DITCH  CO.  v.  EMIGRANT 
DITCH  CO.  (Sac.  638.)  (Supreme  Court  of 
California.  July  20,  lUOOJ  Department  1. 
Appeal  from  superior  court,  Kings  county.  Ac- 
tion by  the  People's  Ditch  Company  against 
the  Emigrant  Ditch  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed.  L.  L.  Cfory  and  Stanton  L.  Carter, 
for  appellant.  Bradley  &  Farnsworth  and 
Short  &  Irwin,  for  respondent. 

PER  CURIAM.  The  facts  in  this  case  are 
the  same  as  those  presented  in  Last  Chance 
Water-Ditch  Co.  v.  Emigrant  Ditch  Co.  (Sac. 
636,  just  decided)  61  Pac.  U60,  and  upon  the 
authority  of  that  case  the  order  appealed  from 
is  affirmed. 


In  re  PICHOIR'S  ESTATE.  (S.  P.  2,018.) 
(Supreme  Court  of  California.  May  16,  1900.) 
In  bank.  Appeal  from  superior  court,  city  ana 
county  of  San  Froncisco.  Petition  by  the  os- 
scssor  of  the  city  and  county  of  San  Francisco 
against  the  estate  of  Henry  Pichoir,  deceased, 
for  an  order  directing  the  payment  of  certain 
taxes.  From  a  judgment  allowing  the  de- 
mand, the  estate  appeals.  Reversed.  Garber, 
Boalt  &  Bishop,  Garber,  Creswell  &  Garber, 
and  Smith  &  Pringle,  for  appellant.  Frank- 
lin K.  Lane,  for  respondent. 

PER  CURIAM.  The  assessor  of  the  city 
and  county  of  San  Fi-aucisco  filed  a  petition 
in  the  court  below  in  the  matter  of  the  estate 
of  Henry  Pichoir,  deceased,  praying  an  order 
directing  the  executor  of  the  will  of  said  de- 
ceased to  pay  certain  taxes  for  the  fiscal  year 
of  18y9-1900,  wnirh  had  been  assessed  by  said 
assessor  against  the  personal  property  of  said 
estate.  The  executor  answered,  and  for  par- 
tial defense  showed  that  the  property  assessed 
included  a  considerable  valuation  of  the  bonds 
of  sundry  railroad  ond  other  quasi  public  cor- 
porations in  this  state,  which  bonds  are  se- 
cured by  mortgage  or  deed  of  trust  on  the 
properties,  respectively,  of  the  several  corpo- 
rations issuing  the  same,  and  that  the  incum- 
bered property  has  been  or  will  be  in  each 
instance  assessed  to  the  owner  thereof  with- 
out deduction  on  account  of  the  mortgage  debt. 
The  executor  claimed  that  he  should  not  be 
required  to  pay  the  tax  assessed  on  said  bonds. 
The  court  sustained  a  demurrer  to  his  an- 
swer, and  ordered  the  executor  to  pay  the 
full  amount  of  the  taxes  demanded  by  the  as- 
sessor. The  question  involved  is  the  same 
as  that  considered  in  the  opinion  rendered  in 


Germania  Trust  Co.  v.  City  and  County  of 
San  Francisco  (S.  F.  2,031,  this  day  filed)  01 
Pac.  178,  and  for  the  reasons  there  stated 
the  order  is  reversed,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the 
executor's  answer. 


SPOONBR  V.  STEARNS  RANCH08  CO. 
et  al.  (L.  A.  619.)  (Supreme  Court  of  California. 
June  4,  190U.)  Department  1.  Appeal  from 
superior  court.  Riverside  county.  Action  by 
L.  Spooner  against  the  Stearns  Uanchos  Com- 
pany and  others.  From  a  judgment  in  tayat 
of  defendants,  plaintiff  appeals.  Affirmed. 
John  G.  North,  for  appellant  E.  W.  McGraw, 
for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  in  favor  of  defendants.  The  issues 
and  questions  discussed  are  practically  the 
same  as  in  Weidenmuelier  v.  Stearns  Ranchos 
Co.  (L.  A.  018,  opinion  filed  May  23,  1900.) 
61  Pnc.  374.  Upon  the  authority  of  that  caae 
the  judgment  is  affirmed. 


BELT  T.  BELT.  (Supreme  Court  of  Kan- 
sas. July  7,  1900.)  Error  from  district  court, 
Jewell  county;  B.  M.  Pickler,  Judge.  Suit  by 
Sophia  C.  Belt  against  M.  C.  Belt  for  divorce. 
Decree  refusing  divorce,  and  awarding  custody 
of  children  and  alimony.  Defendant  brings 
error.  Affirmed.  R.  W.  Turner,  for  plaintiff 
in  error.  T.  S.  Kirkpatrick,  for  defendant  in 
error. 

PER  CURIAM.  This  was  an  action  of  di- 
vorce, in  which  the  plaintiff  below  charged 
the  defendant  with  extreme  cruelty,  and  the 
defendant  below  filed  a  cross  petition  making 
like  charges  against  the  plaintiff.  Much  testi- 
mony was  heard  at  the  trial  on  both  sides 
of  the  controversy,  at  the  conclusion  of  which 
the  court  found  that  both  parties  were  in  fault, 
and  that  neither  was  entitled  to  a  divorce. 
Thereupon  the  plaintiff  l)elow  was  awarded 
the  care  and  custody  of  one,  and  the  defend- 
ant the  care  and  custody  of  two,  of  the  mi- 
nor children,  and  a  further  decree  was  enter- 
ed that  the  defendant  pay  plaintiff  the  sum 
of  $120  per  annum  in  equal  quarterly  install- 
ments, making  the  same  a  lien  on  real  estate 
of  the  defendant.  The  order  concerning  the 
custody  of  the  children  and  the  division  of  the 
property  was  authorized  by  section  Hi  of  chap- 
ter 96  of  the  General  Statutes  of  1897.  We 
have  discovered  no  error  in  the  record  soffl- 
cicnt  to  justify  a  reversal.  The  judgment  of 
the  court  below  will  be  affirmed. 


CASE  T.  CHEROKEE  LANYON  SPEIv- 
TER  CO.  (Supreme  Court  of  Kansas.  June  9, 
1900.)  Error  from  district  court,  Crawford 
county;  W.  L.  Simons,  Judge.  Action  between 
George  A.  Case  and  the  Cherokee  Lanjon 
Spelter  Company.  From  the  judgment.  Case 
brings  error.  Affirmed.  S.  E.  Cheeseman,  J. 
R.  Sapp,  and  B.  S.  Gaitskill,  for  plaintiff  in 
error.    Morris  Cliggitt,  for  defendants  in  error. 

PER  CURIAM.  The  facts  of  this  case  and 
the  legal  questions  arising  thereon  are  identical 
with  those  just  considered  and  decided  in  Case 
V.  Spelter  Co.,  61  Pac.  406,  and  therefore  the 
judgment  of  the  court  below  will  be  affirmed^ 
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CHICAGO,  R.  I.  &  P.  RT.  CO.  v.  FERNIB. 
Supreme  Court  of  Kansas.  July  7,  1900.) 
error  from  court  of  appeals,  Southern  depart- 
ment. Central  division.  Action  by  John  Fer- 
nie  against  the  Chicago,  Rock  Islaud  &  Pacific 
Railway  Company.  Judgment  for  plaintiff 
was  rerersed  by  the  court  of  appeals  (88  Pac. 
492),  and  defendant  brings  error.  Judgment 
of  court  of  appeals  reversed,  and  of  district 
■court  affirmed.  M.  A.  Low  and  W.  F.  Bvans, 
for  plaintiff  in  error.  D.  H.  Martin,  for  de- 
fendant in  error. 

PER  CURIAM.  An  examination  of  the  rec- 
ord shows  that  the  questions  raised  for  deci- 
sion herein  are  identical  with  those  determined 
in  Railway  Co.  v.  Nyce,  61  Kan.  — ,  59  Pac. 
1040,  and  for  the  reasons  there  given  the  judg- 
ment of  the  court  of  appeals  will  be  reversed, 
and  the  judgment  of  the  district  court  will  be 
affirmed. 


DBLAPLANE  ▼.  MARSHALL  et  al. 
SMITH  V.  FLUKER  et  al.  (Supreme  Court 
of  Kansas.  June  9,  1900.)  First  case:  Error 
from  district  court,  Lyon  county;  Charles  B. 
Oraves,  Judge.  Second  case:  Error  from  dis- 
trict court,  Franklin  county;  S.  A.  Riggs, 
Judge.  Actions  by  Thomas  Marshall  and  oth- 
ers against  J.  E>.  Delaplane  and  by  Grace 
Fluker  and  others  against  C.  W.  Smith. 
Judgments  for  plaintiffs,  and  defendants  bring 
error.  Aflti-med.  Attorneys  in  first  case: 
J.  A.  Smith,  for  plaintiff  in  error.  Buck  & 
Spencer,  for  defendants  in  error.  Attorneys 
in  second  case:  J.  A.  Smith,  for  plaintiff  in  er- 
ror. Buck  &  Spencer,  and  Madden  Bros.,  for 
defendants  In  error. 

PER  CURIAM.  The  only  question  in  these 
cases  is  the  one  decided  in  Bank  v.  Prescott, 
60  Kan.  490,  57  Pac.  121,  in  which,  as  to 
the  matter  of  practice  in  the  district  courts,  it 
was  held  "that  a  voluntary  appearance  is  made 
by  the  defendant  signing  a  paper,  entitled  in 
the  cause,  waiving  service  of  summons  and 
entering  an  appearance  in  the  action,  whether 
the  same  is  filed  with  the  petition  or  after- 
wards in  term  time  or  vacation."  The  judg- 
ments of  the  courts  below  in  both  cases  are 
therefore  affirmed. 


PORTSMOUTH  SAV.  BANK  v.  HARD- 
MAN.  (Supreme  Court  of  Kansas.  July  7, 
1900.)  Error  from  court  of  appeals.  Northern 
department.  Western  division.  Action  by 
the  Portsmouth  Savings  Bank  against  Martha 
J.  Hardman  for  foreclosure  of  a  mortgage. 
A  judgment  for  plaintiff  decreeing  foreclosure 
was  reversed  by  the  court  of  appeals.  61  Pac. 
964),  and  plaintiff  brings  error.  Atfirmed.  Ira  E. 
Lloyd  and  F.  D.  Turck,  for  plaintiff  in  error. 
H.  J.  Harwi  and  W.  M.  Roberts,  for  defend- 
ant in  error. 

PER  CURIAM.  The  question  in  this  case 
relates  to  the  effect  upon  the  homestead  rights 
of  a  wife  of  an  extension  of  the  time  of  pay- 
ment of  a  mortgage  indebtedness  upon  the 
homestead  made  by  the  husband  alone,  the 
legal  title  to  the  land  being  in  his  name.  Was 
such  an  extension  of  time  binding  upon  the 
wife  in  respect  to  her  homestead  right,  she 
not  having  been  a  party  to  it?  Might  she, 
upon  the  foreclosure  of  the  mortgage  the  time 
of  payment  of  which  had  been  thus  extended, 
treat  it  as  a  new  mortgage  made  without  her 
consent?  and  might  she  also  plead  the  stat- 
ute of  limitations  to  a  foreclosure  of  it  as 
though  the  time  of  payment  had  not  been  ex- 
tended by  her  husband?  The  court  of  appeals 
held  that  the  extended  mortgage  was  void  as 
to  her,  and  that,  conceiving  it  to  be  in  effect 
the  old  mortgage,  the  statute  of  limitations 


was  available  as  a  defense  to  It.  Our  judg- 
ment accords  with  that  of  the  court  of  ap- 
peals, though  its  reasons  were  not  in  all  par- 
ticulars what  we  might  have  given.  The  judg- 
ment is  affirmed. 


SHADDUCK  et  al.  y.  STOTTS.  (Supreme 
Court  of  Kansas.  July  7,  1900.)  Error  from 
court  of  appeals,  Southern  department.  Central 
division.  Action  by  R.  B.  Shadduck  and 
Martha  L.  Shadduck  against  E.  Stotts.  Judg- 
ment for  defendant  was  affirmed  by  the  court 
of  appeals  (59  Pac.  39),  and  plaintiffs  bring 
error.  Affirmed.  W.  H.  Lewis,  W.  M.  White- 
law,  and  F.  A.  Whitelaw,  for  plaintiffs  in  er- 
ror. H.  Fierce,  and  Prigg  &  Williams,  for 
defendant  in  error. 

PER  CURIAM.  We  hare  examined  the  en- 
tire record,  as  well  as  the  opinion  of  the  court 
of  appeals,  and  have  arrived  at  the  opinion 
that  the  case  was  properly  decided  by  the 
court  of  appeals.  For  the  reasons  given  by 
that  court  (o9  Pac.  39)  its  decision  and  judg- 
ment will  be  affirmed. 


WERNER  V.  WERNER  et  al.  (Supreme 
Court  of  Kansas.  June  9,  1900.)  Error  from 
district  court,  Sedgwick  county;  D.  M.  Dale, 
Judge.  Action  by  Rosa  Werner  and  others 
against  Bmil  Werner.  Judgment  for  plaintiffs. 
Defendant  brings  error.  Affirmed.  Dyer  & 
Davis,  for  plaintiff  in  error.  Stanley,  Ver- 
milion &  Evans,  for  defendants  in  error. 

PER  CURIAM.  A  judgment  of  nullity  of  a 
marriage  contract  between  the  parties  hereto 
was  rendered  in  the  court  below.  In  the  same 
proceeding  a  division  of  property  between 
them  was  ordered.  This  judgment  was  af- 
firmed by  this  court.  Werner  v.  Werner,  50 
Kan.  399,  5a  Pac.  127.  Pending  the  proceed- 
ings in  tiiis  court  Emil  Werner,  the  plaintiff 
in  error  in  that  case  and  also  the  plamtiff  in 
error  in  this  one,  retained  possession  of  the 
property  which  had  been  set  apart  to  Rosa 
Werner.  After  the  affirmance  of  the  judg- 
ment in  this  court  she  sued  Emil  Werner  to 
recover  the  rents  ond  profits  of  her  property. 
Judgment  was  rendered  by  the  court  below 
in  her  favor.  Emil  Werner  has  prosecuted 
error  to  this  court.  His  sole  complaint  is 
that  he  was  not  allowed  to  introduce  evidence 
that  he  bad  made  repairs  upon  the  property 
during  the  time  he  was  in  the  occupancy  of  it. 
He  says  that  such  evidence  bore  upon  the  rental 
value  of  the  property,  by  showing  that  it  was 
not  in  good  repair,  and  therefore  would  not 
bring  as  much  in  the  way  of  rents  as  though 
it  had  been  in  good  repair.  The  fact  is,  how- 
ever, as  stated  by  his  counsel  at  the  time  the 
evidence  was  offered,  that  the  amount  expend- 
ed for  repairs  was  claimed  as  an  offset  against 
the  plaintiff's  demand  for  rents.  Neither  the- 
ory—the one  upon  which  the  evidence  was  of- 
fered, nor  the  one  upon  which  it  was  argued 
in  this  court— is  tenable,  and  the  judgment  of 
the  conrt  below  is  therefore  affirmed. 


BANK  OP  SANTA  FB  t.  DREW,  County 
Treasurer.  (Court  of  Appeals  of  Kansas, 
Southern  Department,  W.  D.  June,  1900.) 
Application  by  the  Bank  of  Santa  F6,  by  B. 
S.  Liggett,  receiver,  for  a  writ  of  mandamus 
against  C.  EL  Drew,  treasurer  of  Morton 
county,  Kan.  Alternative  writ  granted,  and 
peremptory  writ  ordered  by  full  bench.  The 
above  case  was  brought  by  the  above-named 
plaintiff  against  the  above-named  defendant  to 
compel  the  application  of  funds  to  the  pay- 
ment of  county  orders  on  the  treasurer  of  Mor- 
ton county,  Kan.  The  only  defense  urged  was 
that  more  than  five  years  had  elapsed  since 
not  only  the  issuance  of  the  orders,  but  since 
their  presentation  for  payment  and  their  reg- 
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istratlon  tor  nonpayment  for  want  of  fnnds. 
The  plaintiff  contended  that  the  statutes  of 
limitation  in  connection  with  chapter  249,  Laws 
Kan.  1891,  did  not  begin  to  run  until  there 
were  funds  in  the  treasury  raised  by  taxation 
with  which  to  pay  said  orders,  and  that  the 
five-year  clause  of  the  statutes  of  limitation 
and  the  period  thereunder  did  not  become  ef- 
fective, so  as  to  bar  the  relief  demanded,  un- 
til five  years  had  elapsed  after  the  county  treas- 
urer bad  published  in  the  official  county  paper 
his  call  for  the  redemption  of  such  warrants, 
and  also  contended,  as  funds  raised  by  taxa- 
tion under  the  laws  of  Kansas  must  be  held 
sacred  to  the  payment  of  the  obligations  for 
which  they  were  levied,  that  if,  through  inad- 
vertence or  misapprehension  of  duty,  the  coun- 
ty treasurer  made  payment  of  such  funds  to 
the  payment  of  subsequent  orders,  the  rule 
would  not  be  changed,  but  that,  in  the  absence 
of  any  other  defense  than  the  pretended  de- 
fense of  the  statutes  of  limitations,  that  a 
mandamus  would  lie  against  the  county  treas- 
urer compelling  him  as  a  disbursing  officer  to 
pay  such  orders  as  were  legally  drawn  upon 
the  funds  in  his  hands  subject  to  the  payment 
of  such  orders.  Milton  Brown,  for  plaintiff. 
G.  Porter  Craddock,  Co.  Atty.,  for  defendant. 
PER  CURIAM.  Peremptory  writ  ordering 
county  treasurer  to  pay  said  orders  out  of 
funds  in  his  hands  granted. 


BLACKBURN  t.  BALANCE  et  al.  (Court 
of  Appeals  of  Kansas.  Northern  Department,  C. 
b.  June  18,  1900.)  Error  from  court  of  com- 
mon pleas,  Wyandotte  county;  William  G.  Holt, 
Judge.  Action  by  Mary  Blackburu  against  Benja- 
min Balance  and  Alma  A  Balance.  From  an 
order  setting  aside  a  judgment  by  default,  plain- 
tiff brings  error.  Affirmed.  Hutchings  &  Kep- 
linger,  for  plaintiff  in  error.  Henry  McGrew 
and  J.  O.  Fife,  for  defendants  in  error. 

PER  CURIAM.  This  proceeding  in  error  is 
brought  to  review  an  order  of  the  trial  court 
setting  aside  a  judgment  by  default,  and  grant- 
ing a  new  trial,  on  petition  therefor  under  the 
Code.  The  assignment  of  error  is  that  the 
court  erred  in  vacating  the  judgment  rendered 
upon  the  defendants'  default,  and  sustaining 
the  defendants'  petition  for  a  new  trial.  The 
contention  is  that  the  evidence  does  not  war- 
rant the  action  of  the  court  therein.  The  evi- 
dence is  contradictory.  The  trial  court,  in  our 
judgment,  gave  the  evidence  its  proper  consid- 
eration, and  reached  a  just  and  proper  conclu- 
sion. After  a  careful  scrutiny  of  the  state- 
ments of  both  the  parties,  we  are  impressed 
with  the  truthfulness  of  the  defendants  in 
their  statements,  and,  upon  the  contrary,  of  an 
entire  lack  of  candor  on  the  part  of  the  plain- 
tiff and  her  husband.  The  judgment  is  af- 
firmed. 


DAVIS  T.  BURR,  County  Treasurer.  (Court 
of  Appeals  of  Kansas,  Southern  Department, 
W.  D.  June  19.  1900.)  Action  by  A.  L.  Da- 
vis against  J.  H.  Burr,  county  treasurer.  Writ 
of  mandamus  granted.  W.  A.  Frush  and  H.  F. 
Mason,  for  plaintiff  in  error.  T.  A.  Scales,  for 
defendant  in  error. 

PER  CURIAM.     This  action  Is  brought  by 

glaintiff  to  compel  the  county  treasurer  of 
eward  county,  Kan.,  to  accept  from  plaintiff, 
as  the  holder  and  owner  of  a  tax-sale  cer- 
tificate covering  the  S.  W.  %  of  section  12, 
and  the  N.  W.  %  of  section  IB,  in  township  32, 
range  33,  Seward  county,  payment  of  the  taxes 
for  the  year  1893,  and  indorse  such  payment 
upon  the  certificate.  The  defendant  contends 
that  the  sale  upon  which  the  certificates  are 
based  was  erroneous.  He  further  contends 
that  the  county  commissioners  hare  made  an  or- 
der, under  paragraph  6899  of  the  General  Stat- 


utes of  1888,  for  the  refunding  of  the  waotuf 
paid  for  them.  From  our  examination  of  the 
facts,  we  are  satisfied  that  peremptory  writs, 
as  prayed  tor,  should  be  granted.  It  is  so  or> 
deredL 


DOUGLASS  T.  BRANCH  et  sL    (Court  of 

Appeals  of  Kansas,  Northern  Department,  E. 
D.  June  6,  1900.)  Error  from  district  court, 
Leavenworth  county;  Louis  A.  Myers,  Judge. 
Action  by  John  C  Douglass  against  Louis 
Branch  and  Lewis  Branch.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Reversed. 
John  O.  Douglass,  for  plaintiff  in  error.  John 
H.  Atwood  and  W.  W.  Hooper,  for  defendants 
in  error. 

PER  CURIAM.  This  action  was  brought  for 
the  recovery  of  the  possession  of  real  estate  in 
the  city  of  Leavenworth,  and  for  the  value  of 
the  rent  therefor.  The  plaintiff  below  offered 
evidence  tending  to  show  that  the  patent  title 
vested  in  him,  as  well  as  whatever  title  was 
conveyed  by  a  certain  tax  deed  to  A.  A.  Higin- 
t>otham,  of  date  August  11,  1871,  and  that  as 
late  as  January  24,  1898,  the  defendant  paid 
said  Higinbotham  rent  thereon.  An  action  on 
plaintiffs  claim  was  begun  in  Angnst,  1887, 
and  dismissed,  without  prejudice.  May  9,  1803. 
On  November  29,  1S03,  this  action  was  begun. 
The  plaintiff  in  error  has  filed  a  very  short  brief 
of  less  than  four  pages,  and  the  defendant  in 
error  none  at  all.  From  the  oral  argument  of 
the  case  and  the  brief  filed,  together  with  the 
record,  it  appears  to  us  that  there  was  suffi- 
cient evidence  to  go  to  the  jury,  and  it  was 
reversible  error  to  sustain  the  demurrer  to  the 
evidence.  The  judgment  of  the  district  court 
is  reversed,  and  a  new  trial  of  the  case  directed. 


DOUGLASS  T.  BRANDON  et  al.  (Court  of 
Appeals  of  Kansas,  Northern  Department,  B. 
D.  July  11.  1900.)  Error  from  district  court, 
Leavenworth  county;  Louis  A.  Myers,  Judge. 
Action  by  George  Brandon  and  others  against 
John  C.  Douglass.  Judgment  for  plaintiff. 
Defendant  brings  error.  Dismissed  as  to  heira 
of  George  Brandon,  deceased.  John  C.  Dong- 
lass,  in  pro.  per.  J.  H.  Gillpatrick  and  John 
H.  Atwood,  for  defendants  in  error. 

PER  CURIAM.  This  case  is  before  the  court 
on  motion  of  David  Atchison  and  John  W. 
Brandon  to  dismiss  the  proceedings  in  error  for 
the  reason  that,  after  the  trial  and  judgment  in 
the  district  court,  on  the  2d  day  of  June,  1^8, 
George  Brandon  died,  and  that  no  proceeding 
has  been  had  to  revive  the  action  in  the  name 
of  his  heira  at  law  or  legal  representatives. 
Authorities  are  submitted  in  support  of  the  mo- 
tion. However,  the  plaintiff  in  error  moves  the 
court  to  dismiss  without  prejudice  his  action 
against  Brandon,  deceased,  his  heirs  and  legal 
representatives.  For  the  present,  the  motion 
of  David  Atchison  is  overruled.  The  motion 
of  plnintiS  in  error  is  sustained,  and  the  ac- 
tion dismissed  as  to  George  Brandon,  deceased, 
bis  heirs  and  legal  representatives.  The  caae  is 
continued  for  fui-ther  proceedings. 


ESTREL  T.  DETIIL  et  al.     (Court  of  Ap- 

Jeals  of  Kansas,  Northern  Department,  CI  D. 
une  18,  1900.)  Error  from  district  court.  Sa- 
line county:  R.  F.  Thompson,  Judge.  Proceed- 
ing by  John  Estrcl  against  Henry  Deihl  and 
others  to  set  aside  a  certain  survey.  The  sur- 
vey was  affirmed,  and  plaintiff  brings  error. 
Reversed.  R.  A.  Lovitt,  for  plaintiff  in  error. 
R.  W.  Blair  and  Z.  C.  Millikin,  for  defendanU 
in  error. 

PER  CURIAM.  This  is  a,  proceeding  In  er- 
ror, originally  instituted  in  the  district  court 
of  Saline  county,  to  set  aside  a  certain  sui^ 
Tey  of  section  6,  township  14,  range  5  W.,  made 
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by  the  county  surveyor  of  said  county.  The 
survey  was  affirmed  by  the  district  court,  and 
the  case  is  here  for  review.  The  government 
monuments  were  found  at  the  northeast  and 
northwest  corners  of  said  section,  and  also  at 
the  centers  of  the  east  and  west  lines  thereof. 
At  the  center  of  the  north  line  it  was  also 
found  permanent  in  the  ground,  and,  while  there 
was  some  doubt  cast  upon  its  being  in  the 
original  location,  the  presumption  is  that  it 
was,  and  from  the  record  we  are  unable  to  say 
that  such  presumption  was  overcome,  or  that 
the  county  surveyor  erred  in  recognizing  it  as 
being  in  its  original  place.  None  of  the  monu- 
ments on  the  south  line  were  found  in  the 
ground,  and  before  the  section  could  be  subdi- 
vided their  location  was  necessary.  Not  one  of 
these  were  established,  as  shown  by  the  record, 
in  the  manner  required  by  law.  Section  9,  c. 
29,  Gen.  St.  1807,  gives  the  rule  to  be  fol- 
lowed in  re-establishing  section  and  quarter 
section  corners;  and,  as  it  is  evident  that  the 
rule  was  not  complied  with,  any  subdivision 
of  the  section  would  necessarily  be  erroneous. 
The  judgment  of  the  district  court  is  reversed, 
and  said  court  directed  to  render  judgment  in 
favor  of  the  plaintiff  in  error,  and  to  set  aside 
and  annul  said  survey. 


GRIBLING  et  al.  v.  RHODD.  (Court  of  Ap- 
peals of  Kansas,  Northern  Department,  E.  D. 
June  15,  1900.)  Error  from  district  court, 
Brown  county;  R.  M.  Emrey,  Judge.  Action 
by  Elizabeth  Rhodd  against  Philip  Gribling  and 
Simon  Frazer.  Judgment  for  plaintiff.  De- 
fendants bring  error.  AtHrmed.  A.  S.  Brew- 
ster, and  S.  M.  Brewster,  for  plaintiffs  in  error. 
C.  D.  Walker,  for  defendant  m  error. 

PER  CURIAM.  It  is  claimed  by  the  plain- 
tiffs In  error  in  this  case  that  the  evidence  does 
not  sustain  the  verdict,  that  the  verdict  is 
contrary  to  law,  and  that  the  court  erred  in 
rendering  judgment  against  the  defendant.  An 
examination  of  the  record  convinces  us  that 
there  was  sufficient  evidence  to  sustain  the 
verdict,  and  there  was  no  valid  reason  why  it 
should  be  set  aside,  and  judgment  was  properly 
rendered  thereon.  The  judgment  of  the  district 
court  is  affirmed. 


H.\TCHER  V.  MYERS.  (Court  of  Appeals 
of  Kansas,  Southern  Department,  E.  D.  June 
13,    1900.)     Error  from   district  court,   Mont- 

fomery  county.  Action  between  Kate  J. 
[atcher  and  L.  W.  Myers,  administrator.  From 
the  judgment.  Hatcher  brings  error.  Affirmed. 
J.  W.  Sutherland  and  P.  C.  Young,  for  plaintiff 
in  error.  Clark  &  Clark,  for  defendant  in  er- 
ror. 

PER  CURIAM.  This  is  a  controversy  over 
certain  moneys  belonging  to  an  estate.  The 
case  is  8!ibmitted  upon  the  case-made  and  brief 
of  plaintiff  in  error.  We  have  examined  the  rec- 
ord and  aiithorities  cited,  but  find  no  error  suffi- 
cient to  require  a  reversal  of  the  case.  The 
judgment  of  the  district  court  is  affirmed. 


LEWIS  et  al.  v.  PROVIDENT  LOAN  & 
TRUST  OO.  (Court  of  Appeals  of  Kansas. 
Northern  Department,  B.  I).  June  6,  1900.) 
Error  from  district  court,  Morris  county;  O. 
L.  Moore.  Judge.  Action  by  the  Provident 
Loan  &  Trust  Company  against  Charles  A. 
Lewis  and  Elizabeth  Lewis.  Judgment  for 
plaintiff.  Defendants  bring  error.  Affirmed. 
E.  G.  Wilson,  for  plaintiffs  in  error.  Jas.  V. 
Humphrey,  for  defendant  in  error. 

PER  CURIAM.  The  complaint  of  the  plain- 
tiffs in  error  is  that  the  case  was  assigned  for 
trial,  and  tried,  at  a  term  which  commenced 
before  the  pleadings  were  all  filed,  and  before 
issues  were  joined,  and  that  the  court  erred 


in  overruling  their  motion  to  set  aside  the  judg- 
ment for  that  reason,  and  grant  them  a  new 
trial.  Upon  the  authority  of  Rice  v.  Hodge, 
26  Kan.  168,  the  judgment  must  be  affirmed. 


MACKEY  et  al.  v.  WYCKOFF.  (Court  of 
Appeals  of  Kansas,  Southern  Department,  W. 
D.  June  19,  1900.)  Error  from  district  court, 
Lyons  county;  W.  A.  Randolph,  Judge.  Ac- 
tion by  W.  H.  Wyckoff  against  W.  H.  Mackey 
and  J.  E.  Clemens.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed.  J.  V. 
Humphrey,  for  plaintiffs  in  error.  Chas.  B. 
Graves,  for  defendant  in  error. 

PER  CURIAM.  The  only  contention  pre- 
sented by  counsel  for  plaintiffs  in  error  in  his 
brief  is  that  the  court  erred  in  permitting,  over 
objection,  a  leading  and  material  question  to 
be  asked  of  and  answered  by  the  defendant  in 
error,  plaintiff  below,  while  the  latter  was  tes- 
tifying in  his  own  behalf.  The  record  shows 
that  the  question  was  not  objected  to  as  lead- 
ing, and  that  practically  the  same  question  had 
just  been  asked  of  the  witness,  and  answered 
without  objection,  and  that  the  two  answer^ 
were  identical.  The  contention  must  therefore 
be  overruled,  and  the  judgment  of  the  trial 
court  affirmed. 


MALLORY  et  ux.  v.  PARKER.  (Court  of 
Appeals  of  Kansas,  Northern  Department,  E. 
D.  June  6,  1900.)  Error  from  district  court, 
Shawnee  county;  Z.  T.  Hazen,  Judge.  Action 
by  Albert  Parker  against  D.  F.  Mallory  and 
wife.  Judgment  for  plaintiff.  Defendants 
bring  error.  Affirmed.  E.  G.  Wilson,  for  plain- 
tiffs in  error.  A.  Bergen,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  defendant  in  error,  who 
was  the  plaintiff  in  district  court,  filed  a  peti- 
tion setting  up  the  execution  on  November 
1,  1887,  of  a  promissory  note  from  Pompey 
£}dmonds  and  Mary  Edmonds  to  Levi  P.  Par- 
ker for  $450,  payable  in  four  years,  with  lO 
per  cent,  per  annum  interest  payable  semian- 
nually, and  that  said  indebtedness  was  secured 
by  a  mortgage  on  real  estate  in  Topeka,  and 
setting  up  copies  of  said  note  and  mortgage; 
that  before  July  22,  1897,  said  Levi  P.  Parker 
died  testate,  and  that  G.  A.  Edson  was  duly 
appointed  and  qualified  as  his  executor;  that 
on  July  22,  18!^,  said  executor  assigned  said 
mortgage  and  the  debt  thereby  secured  to  the 
plaintiff  therein;  that  several  payments  had 
been  made  and  indorsed  on  said  note,  the  last 
of  which  was  on  November  3,  1^4;  that  the 
defendants  D.  F.  Mallory  and  wife  were  now 
the  owners  of  said  property,  subject  to  said 
mortgage,— and  said  petition  prayed  for  a  fore- 
closure thereof.  The  defendants  Mallory  filed 
a  motion  to  make  the  petition  more  definite 
and  certain,  which  was  overruled,  and  thereaft- 
er they  answered,  admitting  the  execution  <\^ 
the  note  and  mortgage  sued  on,  and  that  said 
defendants  are  now  the  owners  of  the  mort- 
gaged property,  and  denying  every  other  alle- 
gation of  said  petition,  and  expressly  denying 
that  they  bad  made  any  payments  on  said  note, 
or  that  any  had  been  made  thereon,  since  June 
2S),  1892,  and  pleading  the  five-years  statute 
of  limitations.  Said  answer  was  verified  as  to 
the  denial  of  payments  only.  The  plaintiff,  in 
reply,  filed  a  general  denial,  and  upon  the  is- 
sues thus  joined  a  trial  was  had  before  the 
court;  certain  special  questions  being  submit- 
ted to  a  jury.  The  jury,  upon  the  special 
questions  submitted,  found  that  the  defend- 
ant Mallory  did  make  a  payment  on  the  mort- 
gage indebtedness  within  five  years  before  the 
commencement  of  this  suit,  and  that  the  mort- 
gage in  suit  was  a  part  of  the  purchase  mon- 
ey in  the  conveyance  from  Bradbury  to  Mal- 
lory,   and    thereupon   judgment   was    rendered 
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foreclosinj;  said  mortgage.  The  main  gronnd 
of  contention  in  this  case  was  settled  adverse- 
ly to  the  plaintiffs  in  error  in  Slcl^ne  v.  Alli- 
son, 60  Kan.  441,  56  Pnc.  747,  and  we  see 
nothing  in  the  other  alleged  errors  requiring  spe- 
cial comment.  The  plnintiCfs  in  error  do  not 
call  onr  attention  to  any  injury  sustained  by 
them  by  overruling  the  motion  to  make  the  pe- 
tition more  definite  and  certain,  and  we  see 
none.  The  appointment  of  the  executor,  being 
pleaded,  and  not  denied  under  oath,  was  admit- 
ted. The  assignment  of  the  mortgage  was  its 
own  proof  of  execution.  The  issues  in  the  case 
did  not  entitle  the  parties  to  a  jury  trial,  the 
jury  was  correctly  instructed  upon  the  ques- 
tions submitted  to  them,  and  their  finding  upon 
the  only  material  controversy  in  the  case  was 
sustained  by  competent  evidence,  and  under 
that  finding  no  other  judgment  could  have  been 
rendered  than  the  one  that  was  rendered. 
The  judgment  of  the  district  court  is  affirmed. 


OSBORN  et  al.  v.  RUSSELL  et  al.  (Court 
of  Appeals  of  I'Cansas,  Southern  Department, 
W.  D.  June  19,  1900.)  Proceeding  in  manda- 
mus by  Ilattie  X.  Osborn  and  others  against 
A.  Russell  and  others.  Writ  denied.  P.  J. 
Oyler  and  H.  P.  Mason,  for  plaintiffs  in  error. 
Reeves  &  Kirkpatrick,  for  defendants  in  error. 

PER  CURIAM.  This  is  an  original  proceed- 
ing in  mandamus  to  compel  the  defendants, 
the  superintendent  and  board  of  education  of 
the  public  schools  of  Dodge  City,  Kan.,  to  ad- 
mit the  plaintiffs  to  the  public  schools  of  the 
city.  The  plaintiffs  claim  that  they  are  resi- 
dents of  Dodge  City  and  are  of  school  age, 
and  that  they  nave  been  refused  admittance  to 
the  schools  by  the  superintendent  and  board 
of  education  for  the  reason  that  they  have  not 
been  vaccinated.  They  allege  that  they  are 
not  infected  with  smallpox  or  other  contagious 
disease,  and  that  no  smallpox  exists  in  the 
city  or  in  that  community.  The  defendants  al- 
lege that  the  plaintiffs  have  not  been  vaccinat- 
ed, that  the  city  is  at  all  times  in  imminent 
danger  of  en  outbreak  of  smallpox,  that  the 
city  board  of  health  has  ordered  that  children 
be  not  admitted  to  the  public  schools  without 
being  vaccinated,  that  said  city  is  in  daily 
communication  with  other  cities  and  places 
where  smallpox  exists,  and  that  great  numbers 
of  people  are  passing  backward  and  forward 
between  said  cities  and  places  and  Dodge  City. 
After  considering  the  questions  involved  in  the 
case,  we  are  satisfied  that  plaintiff's  applica- 
tion for  a  peremptory  writ  should  be  denied. 
In  a  recent  decision  of  the  supreme  court  of 
Utah  (State  v.  Board  of  Education  of  Salt  Lake 
City,  60  Pac.  1013)  the  questions  involved  in 
the  case  at  bar  are  fully  considered,  and  in  the 
conclusions  there  reached,  as  well  as  in  the 
reasoning  of  the  court,  we  fully  concur. 


^STATB  V.  PUTZE.  (Court  of  Appeals  of 
Kansas.  Northern  Department,  E.  D.  July 
11,  190().)  Appeal  from  district  court,  Douglas 
county;  Samuel  A.  Riggs,  Judge.  Kmil  Putze 
was  convicted  of  selling  liquors,  and  appeals. 
Dismissed.  Barker.  McWilliams  &  Clarke,  for 
appellant.  A.  A.  Goddnrd,  Atty.  Gen.,  and  W. 
B.  Brownell,  for  the  State. 

PER  CURIAM.  The  appellant,  Emil  Putze, 
was  convicted  upon  three  counts  of  an  infor- 
mation charging  him  with  the  unlawful  sale  of 
intoxicating  liquors,  and  upon  one  count  with 
keeping  and  maintaining  a  nuisance  under  the 
prohibitory  law,  and  sentenced  to  imprisonment 
in  the  county  jail  for  a  term  of  four  months 
and  to  pay  a  fine  of  $500  and  the  costs  of  the 
prosecution,  and  that  he  stand  committed  to 
the  jail  until  the  fine  and  costs  are  paid.  The 
appellant,  defendant  in  the  trial  court,  filed  his 
motion  for  a  new  trial,  which  was  overruled. 


He  appeals,  and  presents  the  record  to  this 
court  for  review.  The  case  wa.«  not  argued 
orally,  nor  has  the  apijellant  served  or  filed  any 
printed  briefs,  as  required  by  the  rules  of  prac- 
tice. There  are,  therefore,  no  errors  in  the  rec- 
ord pointed  out.    The  appeal  will  be  dismissed. 


THORPE  et  ux.  v.  HOOPES  et  al.  (Cburt 
of  Appeals  of  Kansas,  Northern  Department, 
E.  D.  June  G,  1900.)  Error  from  district  court. 
Pottawatomie  county;  William  Thomson. 
Judge.  Action  between  Martin  Thorpe  and 
wife  against  Elwood  Hoopes  and  others.  From 
the  judgment  Thorpe  and  wife  bring  error. 
Dismissed.  Codding  &  Challis,  for  plaintiff  in 
error.  Hick  &,  Badgley,  Geo.  B.  Smith,  and 
Wheeler  &  Switzer,  for  defendants  in  error. 

PER  CURIAM.  The  motion  to  dismiss  in 
this  case  must  be  sustained,  upon  the  gronnd 
that  the  action  was  not  liegun  within  one 
year  from  the  date  of  the  judgment  complained 
of. 


WILLIAM  W.  KENDALL  BOOT  &  SHOE 
CO.  V.  GOLDMAN.  (Court  of  Appeals  of 
Kansas,  Northern  Department,  E.  D.  June  6, 
1900.)  Error  from  court  of  common  pleas,  Wy- 
andotte county;  W.  G.  Holt,  Judge.  Action  by 
the  William  W.  Kendall  Boot  &  Shoe  Company 
against  Bessie  Goldman.  From  a  judgment  dis- 
charging the  attachment,  plaintiff  brings  error. 
Affirmed.  Karnes,  New  &  Krauthoff  and  Bru- 
no Hobbs,  for  plaintiff  in  error.  Hale  &  Craig, 
for  defendont  in  error. 

PER  CURIAM.  The  only  question  for  con- 
sideration in  this  case  is:  Did  the  trial  court 
err  in  discharging  the  attachment  issued  there- 
in? The  evidence  was  mostly  oral,  and  is  quite 
long,  and  from  it  different  minds  could  easily 
arrive  at  different  conclusions.  Such  being  the 
case,  we  cannot  say  that  if  we  had  heard  the 
evidence  as  it  fell  from  the  lips  of  the  wit- 
nesses, and  observed  their  appearances  of  hon- 
esty or  venality,  as  the  trial  court  did,  what 
our  decision  of  the  question  would  have  been. 
We  are  unable  to  say  that  the  trial  court  erted. 
The  judgment  will  be  affirmed. 


DELLINGBB  v.  VINEYARD  et  al.  (Su- 
preme Court  of  Montana.  May  22,  1900.)  Ap- 
peal from  district  court,  Deer  Lodge  county; 
Theo.  Brantly,  Judge.  Action  by  Daniel  N. 
Dellinger  against  Gordon  O.  Vineyard  and  olJi- 
ers  to  apply  homestead  property  to  payment  of 
a  judgment.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.  Affirmed.  Wm.  H. 
I)e  Witt  and  B.  Schamikow,  for  appellant.  H. 
R.  Whitehill,  for  respondents. 

PER  CURIAM.  This  appeal  is  from  a  judg- 
ment entered  in  favor  of  the  defendants  and 
against  the  plaintiff  on  the  23d  day  of  Febru- 
ary, 1898.  The  questions  presented  in  the  case 
at  bar  have  been  decided  by  the  opinion  just 
handed  down  in  Vincent  y.  Vineyard,  61  Pac. 
131.  Upon  the  authority  of  that  case  the  judg- 
ment is  affirmed. 

BRANTLY,  C.  J.,  being  disqnaUfied,  took  no 
part  in  the  foregoing  decision. 


HELENA  &  L.  SMELTING  &  REDU& 
TION  CO.  V.  LYNCH  et  al.  MAHONEY  v. 
BUTTE  HARDWARE  CO.  BOUCHER  v. 
BARSALOU  et  al.  TEIAGUH  v.  JOHN  CAP- 
LICE  CO.  (Supreme  Court  of  Montana.  June 
1,  1900.)  The  first  case  is  appealed  from  dis- 
trict court,  Jefferson  county;  M.  H.  Parker, 
Judge.  The  second,  third,  and  fourth  cases  are 
appealed  from  district  court,  Silverbow  county; 
John  Lindsay,  Judge.  Actions  b^  the  Helena 
&  livingstoA  Smeitiuf  &  Reduction  Company 
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ai^ainst  John  Lynch  and  another,  hy  Edward  1 
L.  Malioiicy  agninst  the  Butte  Hardware  Com- 
pauy,  by  i'l-aiik  IJouther  asaiiist  Joseph  Bar- 
Balou  and  another,  and  by  Thomas  Teague 
asainst  the  John  Cuplice  Lompauy.  From  all 
the  judgments  appeals  were  taken,  and  respond- 
ent in  each  aetiun  moves  for  a  dismissal  for 
ambiguity  in  the  appeal  bond.  Motions  denied. 
Attorneys  in  first  case:  Oullen,  Day  &,  CuIIen, 
for  appellants.  McHattan  &  Cotter,  for  re- 
spondents. Attorneys  in  second  case:  F.  T. 
McBride  and  Bernard  Noon,  for  appellants. 
McHattan  &  Cotter,  for  respondents.  Attor- 
neys in  third  case:  Bobt.  McBride  and  W.  J. 
Naughton,  for  appellants.  McHattan  &  Cotter, 
for  respondents.  Attorneys  in  fourth  case: 
Jesse  B.  Koote,  for  appellant.  W.  W.  Dixon 
and  McHattan  &  Cotter,  for  respondent. 

PER  CURIAM.  The  respondent  in  each  of 
these  cases  moves  a  dismissal  of  the  appeals 
upon  the  ground  that  the  undertaking  in  each 
is  void  for  ambiguity.  The  appeals  are  from 
judgments  and  ordera  refusing  new  trials. 
Each  undertaking  is  in  furm  and  substance 
like  the  jindeitakinR  considered  in  Watkius  v. 
Morris,  14  Mont.  354,  'id  Vac.  4o2.  ond  Ramsey 
V.  Burns  (Mont.)  01  Pac.  12J).  Upon  the  au- 
thority of  Watkins  v.  Morris,  and  Ramsey  v. 
Bums,  supra,  the  motions  must  be  denied,  and 
it  ia  so  ordered.    Denied. 


TERRITORY  v.  RICHARDSON.  (Supreme 
Court  of  Oklahoma.  June  30,  1900.)  Error 
from  district  court.  Kay  county;  before  Jus- 
tice Bayard  T.  Hainer.  T.  M.  Richardson,  Jr., 
was  indicted  for  crime.  From  a  judgment  dis- 
charging defendant,  the  territory  brings  error. 
Affirmed.  Harper  S.  Cunningham,  Atty.  Gen., 
A.  R.  Museller,  Co.  Atty.,  and  a  H.  Harris, 
for  the  Territory.  H.  U.  Howard,  J.  L.  Pan- 
coast,  and  James  B.  Diggs,  for  defendant  in 
error. 

McATEE;  J.  The  facts  in  this  case  are  iden- 
tical with  those  in  No.  »20  (OO  Pac.  244),  and 
it  will  be  held  here,  as  in  that  case,  that  a 
pardon  is  an  act  of  grace  proceeding  from  the 
powers  intrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  upon  whom 
it  is  bestowed  from  the  punishment  which  the 
law  inflicts  for  the  commission  of  a  crime. 
It  is  a  remission  of  guilt,  and  a  declaration  of 
record  by  the  authorized  authority  that  a  par- 
ticular individual  is  to  be  relieved  from  the 
legal  consequences  of  a  particular  crime.  The 
power  and  authority  to  grant  pardons  for  of- 
fenses against  the  laws  of  this  territory  is  by 
the  organic  act  committed  to  the  governor,  and 
is  complete  in  him.  The  power  to  grant  par- 
dons is  exclusive  of  the  judicial  and  legislative 
authority.  It  is  conferred  by  the  United  States, 
and  it  cannot  be  lessened  by  any  act  of  the 
territorial  legislature.  When  a  full  and  abso- 
lute pardon  is  granted  to  one  by  the  governor 
of  this  territory,  it  exempts  the  individual  up- 
on whom  it  is  bestowed  from  the  punishment 
which  the  law  inflicts  upon  the  crime  which  he 
has  committed,  and  the  crime  is  forgiven  and 
remitted.  A  pardon  extends  to  every  offense 
known  to  the  law,  and  may  be  exercised  at  any 
time  after  its  commission,  either  before  legal 
proceedings  are  taken,  or  during  their  pendency. 


or  after  conviction  and  Judgment.  After  a 
pardon  has  been  granted,  it  is  thenceforward 
and  at  all  times  final,  notwithstanding  the  fact 
that  it  may  not  have  been  granted  in  pursuance 
of  the  regulations  provided  for  in  the  statutes 
of  the  territory.  The  territorial  legislature  has 
no  power  to  impose  limitations  upon  the  man- 
ner in  which  the  pardoning  power  shall  be  us- 
ed, set  up,  alleged,  or  called  to  the  notice  of 
the  court  as  a  defense.  All  that  is  requisite  is 
that  the  attention  of  the  court  shall  be  called 
judicially  to  the  fact  that  a  full  and  absolute 
pardon  has  been  granted,  and  the  court  before 
whom  the  matter  is  pending  will  itself  deter- 
mine whether  the  evidence  is  suflicient;  and 
when,  as  in  this  case,  there  is  no  contention 
on  the  subject,  but  the  pardon  is  admitted,  it 
is  the  duty  of  the  court  to  discharge  the  de- 
fendant, and  dismiss  the  proceeding  against 
him.  In  order  to  impeach  a  pardon  for  fraud, 
it  must  be  done  in  a  direct,  and  not  in  a  col- 
lateral, manner,  such  as  the  present  proceed- 
ing; and  the  fact  that  a  pnrdou  has  been 
granted  is  available  as  a  protection  from  any 
further  proceeding  in  respect  to  the  crime  for 
which  the  pardon  has  been  extended,  at  any 
time  or  stage  of  the  proceedings  before  the  ex- 
ecution of  the  sentence.  The  appeal  will  be 
dismissed,  and  the  judgment  of  the  trial  court 
aflirmed.  All  the  justices  concur,  except 
HAINER,  J.,  who  presided  below. 


WILLIS  V.  BOOTH.  (Supreme  Court  of 
Oregon.  July  23,  1900.)  Appeal  from  circuit 
court,  Marion  county. 

PER  CURIAM.  The  motion  to  advance  in 
this  case  must  be  denied.  It  is  a  civil  action, 
involving  no  question  of  jiublic  importance, 
and,  under  rule  16  (37  Pac.  viii.),  must  come  up 
for  argument  in  the  order  of  its  entry  on  the 
trial  docket.  An  early  hearing  is  no  doubt 
important  to  the  immediate  parties  litigant,  but 
the  same  is  probably  true  of  the  other  cases 
entitled  to  precedence  over  it,  and  it  would  be 
unjust  to  tnem  to  advance  it  out  of  its  order. 


MORSE  V.  ELY  et  al.  (Supreme  Court  of 
Washington.  Sept.  13,  1899.)  Appeal  from  su- 
perior court,  Island  county;  James  6.  McClin- 
ton.  Judge.  Action  by  Mary  Morse  against 
Jerome  Ely  and  others.  Allen  Weir,  for  appel- 
lant.   McCutcheon  &  Gilliam,  for  respondents. 

PER  CURIAM.  The  record  in  this  cause  ia 
incomplete  in  that  it  fails  to  show:  (1)  The 
amended  application  of  Mary  Morse,  upon 
which  the  cause  was  tried  in  the  court  below. 
(2)  Exhibit  C  of  Mary  Morse,  being  an  ab- 
stract of  title  of  the  uplands  lying  between  the 
county  road  and  the  meander  line  shown  be- 
tween the  letters  D  and  E  upon  Ely  &  Maylor's 
Exhibit  1.  (3)  Ely  &  Maylor's  Exhibit  3.  being 
certified  copy  of  deed  from  Jerome  Ely  and 
wife  to  J.  R.  and  J.  H.  Maylor.  If  the  counsel 
for  the  respective  parties  will  stipulate  to  sup- 
ply the  record  in  the  particulars  above  men- 
tioned, and  cause  said  record  to  be  supplied  by 
filing  the  omitted  part  with  the  clerk  of  this 
court  before  the  15th  day  of  October,  1899,  the 
case  will  be  taken  for  further  consideration; 
otherwise,  the  same  will  stand  affirmed. 
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